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INTRODUCTION

Which goods should we be able to buy and sell emtiarket and, alternatively,
which goods should remain sheltered from the mariéte question has proven
to be a sticky one. It has survived the successntheket had in creating
prosperity, ever since its rise in early-modern Wes societies. It has also
survived the emergence of the post-war welfaree sthtat is, the more or less
successful reconciliation of the market with a bastandard of living for
everyone. It has survived the demise of socialishich brought to an end what
was generally considered the most viable alteraativa market-based system. It
has survived the “victory of liberalism,” that ithe acceptance of a largely
market-based economic order. The question stifidin: is everything up for
sale? If not, where should the lines be drawn?

During the 1990s and early 2000s vehement pulglimtes took place in the
Netherlands about the privatization of public seegi such as telephony, public
transport and energy. The introduction of a maldeted system for health care
in 2006 sparked a new round of debate about th&ehaklso, discussions about
the sale of organs, genetic material, babies ardaseervices routinely occupy
the newspapers columns. Finally, elusive fears t@liba social impact of
“commercialization” continue to be widespread. Everithose cases where few
propose withholding a good from the market, thegeliagering doubts about the
value of such markets. The question remains opdn asich opportunities for
new markets should be welcomed and which shoulfidvened upon. This is a
confusing predicament, worsened by the tendencgdbates about the market to
be highly politicized (where articles of faith figuas arguments) and fed by
emotions rather than by reasons. Even for thogeowitstrong convictions on the
guestion it is hard to make sense of this confusiot to gain clarity about the
validity of diverse reasons for accepting or rafigsmarketization.

In philosophy a debate about the “moral limits b& tmarket” emerged,
following the publication of Michael Walzer'Spheres of Justic€1983). The
question central to that debate\ighich goods should be on the market and which
goods should notThis is de main question of the present study el &and |
shall refer to it as “the market question.” Thelldraye is to understand how the
market — with its specific way of bringing togeth@pducers, consumers and the



goods that they exchange — relates to (and sometick@shes with) our
aspirations, convictions and concerns about thelgao/olved.

The formulation of the market question implies @stantive theoretical
choice for an analysis at the level of specific dgmaot at the level of the social
order as a whole. This starting point evidently tcasts with the older debates
about capitalism versus socialism, which conceiwEthe market question as a
generic question of social order. The contemporgllenge is one of more
nuanced debates about the desirable institutioesigd of smaller bits of social
reality. On the whole there are two ways of appho&ne approach is to enter
the debate with a general preference in favor ef trarket or in favor of an
alternative mechanism of allocation. In that cadkgoods should be provided
through the market (or the preferred alternativ@),the ground that it is in
general superior in value to its rivals. The vailoneuestion can be welfare, or
freedom, or political stability, or any other valdeis study’s first aim is to show
that this strategy — which | will call the “generapproach” — presents an
unfruitful way of confronting the market issue. Rat, or so | will argue in the
first chapter, we should adopt a “contextual apphdaThis approach proposes to
find an answer to the market question, not by diegian a priori argument for or
against the market but by constructing a frameworkthe evaluation of the
marketization (or commodification) of gootls.

The construction of such a theoretical frameworkhis second aim of this
study. Three chapters in Part | (Chapters 2 tord)davoted to this task. One of
the main points | will put forward in this part acmerns the analysis of institutional
strategies. In his theory of justice Michel Walbeid that we should assign the
allocation of some goods to the market sphere @mek®to non-market spheres,
resulting in a pluralism of social spheres. | witlow that this kind of “Walzerian
pluralism” is insufficient for thinking about thearket. In many cases several
spheres — both market and non-market — might leeaat to the provision of one
and the same good; these goods are provided imatittitional pluralism.” This
“pluralizes” our understanding of the interplayweén market and non-market in
a sense that is additional to Walzerian plurali€hgpter 3). Another major point

L1 will use the terms “marketization” and “commddition” as synonyms, as is done in
part of the literature. Some authors diverge frbim tisage and identify commodification
with one more specific problem raised by markeiiwai{roughly equivalent with one of
my frames: the constitution of goods as commodities entities exchangeable and
commensurable with others — see Section 2.2). @tterluse of commodification as a
subspecies of marketization seems to me to nardov groblem of the market
unnecessarily. Moreover, it is awkward because rthgon of commodity is usually
defined in terms of the market: a commodity is adjexchanged (or up for exchange) on
a market. | will therefore continue to use the trimterchangeably: commodities are
market goods, commodification is marketizationcaonmodify is to marketize, etc.



is that on the level of moral theory | will critid approaches that try to draw
moral conclusions from a conception of the inteig@bds of practices. Instead, |
will propose a capability theory directed at thenfalation of the appropriate
ends of those practices in which goods are proviBgdselecting and classifying
the relevant capabilities we can determine whatsehdse practices should serve
and what role the market can and should (not) pfayealizing these ends
(Chapter 4). For a more detailed and systematioduiction of the different parts
of the theoretical framework, | refer the readethe end of Chapter 1 (Section
1.4).

The third aim of this study is to show the fruitfabs of the professed
contextual discussion of markets by actually engggin such discussions.
Therefore in Part 1l (Chapters 5 to 7) | discussrkets for three socially
important goods. The first example is that of sigurthat is, services of
protection such as they are regularly offered lmtipublic police forces but also
by commercially operating security providers. Tleeand case concerns media
products, which are provided by market-based mediporations but also by
public broadcasters and other non-market partigslliy, the last application is
that of caring activities for dependents (childrérg elderly, the disabled), which
sometimes take place through informal provisionfdapily members, neighbors
and friends, and sometimes by market-based profeasi and care institutions
(in a separate introduction preceding the chaptetise second part of the book |
will explain the reasons for my selection of thés®e goods). In these chapters |
do not aim to deliver a simple step-by-step chstkbr policy makers. Tough
dilemmas that require practical wisdom will remajust what they are.
Nonetheless, | do hope to show that the theoretiaatework can help us think
more clearly about the conceptual problems thaedidpractical questions of
marketization for these three practices.

In the last part of this study | first offer a systatic conclusion in which |
reflect upon the results of these applications amt I, drawing comparisons
between the three cases and showing what they tewght us about the
theoretical framework developed in Part I. In thstlchapter | will relate the
reflection on the market as developed in this stwith the capitalist nature of
markets in modern societies. The aim of this firgflection is twofold. The
unofficial aim is to relate the results of this@juo a line of reasoning that has
been highly influential in the philosophical tradit of reflection on the market,
running from Aristotle through Marx, which is highlskeptical about its
contribution toward the good life (Aristotle) or pgrtunities for self-realization
(Marx). The official aim is to counter an importastijection that could be made
from this line of thought to the institutionally yshlist arrangements in whose
favor | have argued for the goods discussed irsdmnd part. This objection is



that the capitalist dynamic provides a fatal thrémtthe stability of these
arrangements; if left unchecked this dynamic willeoun all non-market
arrangements that are left. This objection wouldtdous to reach a much more
radical conclusion: we should abolish or restrietrkets to a much larger extent
than | have argued. In response, | will try to sitbat we have good reasons for
thinking that institutionally pluralist arrangementan be saved. To that end,
several strategies to counter the threat can bisetbv will argue that the most
promising ones are to tax capital to support nonketaprovision and to restrict
the volume of market operations by a gradual rédndn working time that is
proportional to the productivity increases thatitaist markets engender.

These debates about the most promising way to “taxagitalism need not
occupy our minds for now, however. Let us starskgtching the debate between
two rival ways of dealing with the market questienthe general and the
contextual approach.



CHAPTER 1

DEBATING THE MARKET

There are two mutually incompatible approaches timt can take toward the
market question — | will refer to these as the ‘&yah approach” and the
“contextual approach.” Both approaches aim to anghe market question, i.e.
to make concrete judgments about the desirabilitthaving markets for the
provision of specific goods such as health care education, sexual or
reproductive capabilities, arts or sports, etc. &itrer approach, the desirability
of the market is to be judged against that of rivetitutions. The end result
would be to provide a “map” of each institutiontope in the provision of goods.
Their argumentative strategy in answering the ntaideestion is different
however. Since in this study | aim to develop mynowersion of the contextual
approach, it is worthwhile to ask why this approdelhatever more specific
version of it one pursues) should be consideredebdhan its main rival.
Therefore in this chapter | aim to justify and defehe contextual approach by
showing the defects of the general approach. Letfins¢ reconstruct both
approaches in their ideal-typical form.

The general approach tries to answer the markedtigneby arguing, first,
that at the general level the market (or a rivatiiation) is superior to its
alternatives in realizing one or more general \&l{gg disvalues); values such as
freedom, welfare, stability and justiéén the most radical variant of the general
approach the market is the only institution podsgsthose values. For example,
according to some libertarian or anarchistic theodnly market exchange can be
legitimate — all other alternatives fail. In a wealkariant, the market possesses
one or more of those values to a superior extempeoed with its rivals (in the
following | will take this weaker variant as repeesative for the general
approach). The second step in the general appnsatien to argue that this
translates into a presupposition of priority in deds about specific goodi#n this

2| add “or disvalues” because, even though heceud on the market, the same approach
is available to anyone arguing for the general sapgy of a rival institution, such as state
planning. The general approach is at stake, notigesin favor of the market per se —
although that will be my leading example in thigpter.

3 A defender of the general approach may want taeatfjat his approach does not aim at
facilitating debates about the marketization ofctzegoods. The hierarchy of institutions



set-up, the hierarchy of institutions is a flexilolee; the market has mere prima
facie priority over alternatives. One assumes thatmarket should govern the
allocation of a specific good unless it is proveattin the specific context an
alternative institution performs better. Crucialllgis puts the burden of proof on
those who want to argue in favor of that alterreativ

The contextual approach is mostly referred to a&sapproach debating the
moral limits (or boundaries) of the market. Thenteflimits” should not be
misunderstood as implying that this approach isdme sense a priori negative
toward the market. The concept of a limit presuppt®th that a phenomenon
has a legitimate space of its oandthat there is a space into which it should not
extend. This is not only true for the market, bgbéor the market’s alternatives,
which occupy the remaining social space. Eachtirgin can be put to valuable
uses in some situations while it will have to caleesuperiority to other
institutions in other situations. The exercise étedmine the best institution for a
specific good therefore is a comparative one: toid#e which institution is
relatively best in that context. What distinguishes the odotd from the general
approach is that no general superiority of oneitintgtn is assumed toward that
end; the burden of proof is allocated equally tthbsides in case of a dispute.
Hypothetically, in this approach it is even possiblthough highly unlikely — that
the map showing the scope of all institutions wadilsplay only one institution
governing the provision of all goods; but then sigréy of that institution is
established post facto, after an investigation steatted without presupposing that
superiority from the outset.

In this chapter | will argue that the market canolaim general superiority
over other institutions; a claim that is to holdtatis mutandis for the market'’s
rival institutions. If this claim is successfullyefénded, this will reinforce the
need for a contextual approach which studies thekehaquestion as a
confrontation of the market and its alternativexoenceived as value-neutral
institutions — with considerations about specificods. | will discuss three
different subspecies of the general approach,shéiree different kinds of prima
facie superiority. My strategy will be to show tleatery time, if one looks more
closely at the proposed kind of superiority, tlgtat the specific value attributed
to the market, one sees that the same consider@hersame value) can also be
turned against the market. This amounts to a glyatéinternal criticism: for the
sake of argument | do not dispute the relevandbeoproposed value, but rather |
try to show that it cannot be associated unambigiyowith the market (or with a

would be valuable independent of its use for cant@Exdebates. However, this makes the
establishment of such a hierarchy into a self-aarthexercise, for which it is hard to see
what its value consists in, given its — admittedselessness for making decisions about
the market in practice.



rival institution). The effect is that the relevanaf the general approach is largely
discredited.

An exhaustive defense of this position would reguine to show fomll
possible values that they do not admit the estaiiént of the prima facie
priority of the market (or of an alternative ingtibn). In the context of this
chapter that is impossible. | will therefore restrnyself to three of them. First |
will investigate the economic priority given to thearket on grounds of welfare,
by looking at the welfare-based argument in insttal economics for lowering
transaction costs to market exchange (Section $&g¢ond, | will discuss the
moral priority given to the market on the basigh# alleged freedom it gives to
market participants. Here David Gauthier's accafrthe perfect market will be
my leading example (Section 1.2). Finally, | wilscuss the political priority of
the market on the basis of its contribution to jpeand stability. Here Friedrich
Hayek will be my leading example (Section 1.3)alhof these discussions, my
main aim is to provide a map of the landscape ofermporary debates about the
market. | will engage in close reading and quotguarents and theories,
sometimes extensively, to show how the market leenlronceived and to be
able to argue in detail which positions are moteetive — in my view, at least —
than others and why. While the primary aim of thisvey will be to show that
the positions rejecting market priority hold thdtbecards, a secondary aim will
be to introduce several of the themes that willn@re fully elaborated in my
constructive Chapters 2, 3 and 4. The present ehapitl finish by tying the
threads together and unfolding the plan for the tieee chapters (Section 1.4).

1.1 Economic Priority: Welfare and the Problem of Tansaction Costs

The economic case for general market priority Jeasst in the neoclassical
tradition — rests on the value of welfare. Mark&euld be prima facie favored
over other institutions because their ability tth@mce welfare is superior to that
of these other institutions. The argument for thém is in terms of the Pareto-
optimality of perfect markets. Given certain asstions, it can be shown that
markets will reach a state of general equilibriutnicl is Pareto-efficient: no
transactions can be concluded which would make soaré&et participants better
off without making others worse off. This result Isiown as the First
Fundamental Theorem of Welfare Econonfi@ne thing to note about this result
is that it is rather modest. Pareto-efficiency $edi as welfare criterion because

4 For an accessible presentation of this result, e# R. Varian, Intermediate
Microeconomics. A Modern Approachth ed. (New York: W.W. Norton & Company,
2003), 553-58.



comparing the utility of different market particiga is supposed to be
impossible. Thus, it might be that welfare is gkeatnhanced by taking

redistributive measures that disadvantage someangpstticipants to the benefit
of others. However, given skepticism about intespeal comparisons of utility,

we have no way of knowing for sure, because we agndge how much welfare

each agent derives from an increase in his monétdmgs. Hence the retreat to
a welfare criterion which requires that all agebemefit (or at least are not
disadvantaged).

The most important point about the welfare arguniemhat the assumptions
underlying the model of perfect competition are hiyg restrictive. These
assumptions are that all agents are fully informbdt there are no transaction
costs, that agents have consistent and transitredenence orderings, that
products are homogenous, competition is perfectthace are no externalitiés.
In reality, these assumptions are almost neveizezhl the perfect market that
satisfies the Pareto-criterion is nowhere to bendbuMarket failure, that is, the
failure to realize one or more of the assumpti@munds. Even so, one could
admit this and still insist that it does not dislitehe welfare argument. For if
reality is reformed to bring it in line with thesasnptions of the model as much
as possible, then the market will approach the tBamptimal state sufficiently
closely; at least better than any alternative tastin could. This second version
of the argument frequently drives economists tol&cy advice to reform markets
by giving market participants more information, dkedown monopolistic
barriers to competition, lower transaction costd emternalize externalities.

Below | will review one of the ways in which thignd version of the
welfare argument could be pursued, that is, witspeet to one of the
assumptions: the absence of transaction costs.chbige for focusing on this
assumption is not arbitrary. Indeed, many econanfiave argued thatl market
failures can be presented as giving rise to trammsacosts. Kenneth Arrow for
example wrote:

Market failure is not absolute; it is better to swler a broader category, that of
transaction costs, which in general impede andaitiqular cases completely block the
formation of markets.... Transaction costs are coltanning the economic systeem.

5 John O'Neill, The Market. Ethics, Knowledge and Polit{déew York: Routledge, 1998),
65. See also Alan Buchandtthics, Efficiency, and the Mark@xford: Clarendon Press,
1985), 14-15.

% Kenneth Arrow, "The Organisation of Economic Ait§iv Issues Pertinent to the Choice
of Market Versus Nonmarket Allocation,"” i@eneral Equilibrium. Collected Papers of
Kenneth J. Arrowed. Kenneth Arrow (Basil Blackwell), 134. See alse discussion of
this point in Oliver WilliamsonThe Economic Institutions of CapitaligiNew York: The
Free Press, 1985), 8-9.



We get a more elaborate version of this idea frooudgbas North, one of the
major figures in institutional economics, which tise branch of economics
specialized in thinking about the implications rtsaction costs. He puts it as
follows:

The costliness of information is the key to thetsad transacting, which consist of the

costs of measuring the valuable attributes of vidaeing exchanged and the costs of
protecting rights and policing and enforcing agreets. These measurement and
enforcement costs are the sources of social, gallitand economic institutiorfs.

This quotation brings out the link between transactosts and one of the other
assumptions of the model of the perfectly compatitmarket, that of perfect
information. When agents on the market do not hpeefect information,
expenditure is needed to acquire it. Similarly, #ssumption about the absence
of externalities can be linked to transaction codthen externalities are present,
transaction costs will be incurred to overcome th@mturn, the absence of
perfect competition due to monopoly is a speciaecaf externality§. As the
most general concept in which the phenomenon ofketafailure can be
described, then, let us focus on the welfare argiiineterms of transaction costs.
It does not take a world in which the model of petfcompetition is realized as
benchmark, for no such world can ever exist. Howeveloes take the view that
welfare is enhanced by lowering transaction cdsts impede market exchanges
or even make them impossible. Lowering these asitdring about movements
toward the Pareto-optimufn.

The primary way in which this idea is elaboratednistitutional economics is
in its explanatory guise. It appears as the hymighthat people act so as to
maximize their welfare by devising institutions tHawer transaction costs to

7 Douglass C. North/Jnstitutions, Institutional Change and Economic Bemfance
(Cambridge: Cambridge University Press, 1990), 27.

® “One may then enquire why market transactors a@ble to make the emittor of an
externality internalise the costs of his actionke Tnly reason why wealth-maximizing
economic agents do not undertake these transactioesbe that the cost of carrying out
the actual transaction is greater than the expeotarfit. Ultimately, the relevance of
externalities must lie in the fact that they indécthe presence of some transaction costs.”
Carl Dahlman, "The Problem of Externalityfhe Journal of Law and Economi¢k979),
141-42. Similarly: “In essence, externalities came being because the transaction costs
of resolving them are too high.” Richard O. Zerbd &toward E. McCurdy, "The Failure
of Market Failure,"Journal of Policy Analysis and Managemést no. 4 (1999).

° This is the implication of Coase’s groundbreakicgntribution to transaction cost
economics, in the explanation given by Dahlman. ®adlman, "The Problem of
Externality,” 160. R.H. Coase, "The Problem of Sb&ast," The Journal of Law and
EconomicdlIl (1960).



10

market exchange. This takes the market as the natstal kind of interaction.
People are predisposed to act as market agemsprity when and to the extent
that the market fails that other institutions (mosacial, legal, political) aris¥.
Transaction costs are interpreted as barrierspaple run into. These may have
been erected by nature, by lack of technology, theropeople, etc. Given these
barriers people will act as efficiently as they @l as soon as they are able to
overcome these barriers or to remove them they ddllso. The normative
interpretation (that is, the welfare argument) @&gsitic upon this explanatory
hypothesis. It trades “natural” for “normativelydteand sanctions the behavior
just described by prescribing welfare maximizatitmough the lowering of
transaction costs; that is, through efforts to dpdbout markets wherever possible
and as perfectly functioning as possible. | willwndirst concentrate on the
primary, explanatory version of the argument anthedack to its implications
for the welfare argument at the end of this section

The explanatory hypothesis can be subdivided o gtarts. The first is the
transaction costnethod that institution will be chosen that maximizestpu,
given current transaction costsOne could object that the connection between
this method and the market is entirely contingthdt the transaction cost method
borrows the hypothesis of cost minimization (orputitmaximization) that has
traditionally been conceived to explain outcomest@nmarket, that isyithin the
institutional framework offered by the market. Rifferently, the connection is
that a certain calculative logic used to explairrkeabehavior is transposed to
explain the choiceacross several institutions, one of which is the market.

19 For a nice illustration, see a recent book on ipupblicy design by three prominent
Dutch economists, who write: “Our starting pointhat the broad menu of institutions has
been essentially created in an attempt to dectemssaction costs. These transaction costs
find their origin in the inability of contractingaptners to bind themselves to their
promises, both in time and toward the communityesehtwo problems of binding oneself
in time and binding oneself to the community, ireeehanging shapes, led to the rich
pattern of institutions that we can discern in nradsociety.” (translation mine, R.C.).
Coen Teulings, Lans Bovenberg, and Hans van iD&encirkel van goede ntenties. De
economie van het publieke belagnsterdam: Amsterdam University Press, 2005), 25.
1 Two pertinent illustrations are given by North aRdsner. Douglas North, whom |
quoted above, reacted to Karl Polanyi, who triedjg@stion the equation of economics
and markets by giving a theory of four basic ecoicomstitutions, only one of which is
the market. Karl PolanyiThe Great Transformation. The Political and Econo@rigins

of Our Time(Boston: Beacon Press, 2001[1944]), 49-61. In respoNorth maintained
that the explanation of the presence in historgaxth of these institutions could still be
explained by the absence and presence of transamiigts. Thus, according to North for
example, societies in which reciprocity is dominéran be considered as a least-cost
trading solution where no system of enforcing #rens of exchange between trading units
exists.” Douglass C. North, "Markets and Other Aditen Systems in History: The
Challenge of Karl Polanyi," iftconomic Sociologyed. Richard Swedberg (Cheltenham:
Edward Elgar, 1996), 165.
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Nonetheless, for the sake of argument | will ncrgel with the transaction cost
method (that is, | choose a strategy of internalcism). For the method itself
conceives of the market as only one among sevastutions without giving it a
privileged place. The problem is not in the hypsthé¢hat people search the least-
cost solution (or so | will grant). The problemdlien the additional hypothesis
that the least-cost solution is market exchange, werftfor the presence of
transaction costs.Only combined with this additional hypothesis came t
conclusion be reached that people will attemptoteelr these transaction costs
and establish market exchange wherever pos&ifileis additional hypotheses is
unwarranted, however, as | will now argue by comtingnon the ideas of two
authors whose arguments bring out very neatly whao problematic about this
hypothesis?

First, Jason Johnston has proposed a “positiveryheaestricted exchange.”
Johnston wants to explain the prohibition of momeghanges within certain
personal relationships, such as between friends lamdrs, colleagues and
neighbors, etc. The first step is to note thatdhedationships are characterized
by “delayed, in-kind reciprocity.” People in thessdations do exchange goods,
services and favors. If one would never reciprqgcttie relation would break
down. But people do not reciprocate immediately #rey do not reciprocate a
precisely calculated equal value (as in money exgbp Johnston notes that this
kind of non-market exchange is risky: one has tsttone’s exchange partners
without having guarantees that they will perforneithpart. This is where the
prohibition on money exchange (a social, not allagem) comes in:

The restriction on money exchange within the refahip puts a premium on
acquiring information about the potential mate. c8inthe relationship involves
bartered exchange... each party has a strong ineettiviearn about the human
resources and capabilities of the other — whaother has to give — before committing
to the relationship. Since the bartered exchangedily will be delayed... each party

12 For a critical view within institutional economjcsee Hodgson, who attacks leading
institutional economist Oliver Williamson for takjnthe market as an “institution-free
beginning” that serves to explain non-market ingtihs such as hierarchies and firms.
Geoffrey Hodgson, "The Approach of InstitutionaloBomics," Journal of Economic
Literature 36, no. 1 (1998), 182.

13 Elinor Ostrom gives another nice illustration b&tpoint that | will make here in her
study of the governance of the commons. She shbaisthe solution of privatizing the
commons is not necessarily more efficient thanradtive solutions such as establishing
centralized state control or systems of self-goaece. Elinor OstromGoverning the
Commons. The Evolution of Institutions for Collectivetion (Cambridge: Cambridge
University Press, 1990).
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has a strong incentive to learn whether the otkesgm is trustworthy and will in fact
commit to the relationship and provide what shetbagve on fair terms?

The restriction on monetary exchange, Johnstonsptteeates vulnerability and
increases risk.” In the terms of our discussion, giohibitioncreatestransaction
costs. Johnston notes this:

Parties to such relationships might well find thehpbition on money exchange to be a
burden, an obstacle to transacting. Indeed, theghtrhe tempted, as in the case of
prostitution, to go outside the relationship andkenanoney purchases of services
conventionally provided within it. However, by swidg, they reduce the set of
services exchanged within the relationship, thuliceng dependency upon it.... To
the extent that such reciprocity no longer is va|ugecause the reciprocal service is
provided by some other outside money exchange, d¢onemt is lessened. As
commitment falls, so too does the possibility ofswmng reciprocity within the
relationshipl.5

Both partners in these kinds of personal relatigosstieliberately lock themselves
into the relationship: it is costly to form suchiedationship, and therefore costly
to end. Here transaction costs are deliberatelysddvto uphold a scheme of
interaction that would otherwise be impossible. sTkhifts the question of
explanation: why would people do so? Why would agehsuch relationships at
all, why not simply go for the alternative of moasgt exchange? Indeed,
Johnston notes that one could take his theory @aavghat such relationships and
the restriction on monetary exchange that they eddépon, are “simply
inefficient.” Nonetheless, he notes, “Apparentlgr fnany people, the value of
being able to trust their intimates to reciproateeeds whatever temporary cost
such imperfect and delayed exchange ent#il3His is not really an answer, of
course. Somewhat later in his text, Johnston défes a tentative explanation,
but I will postpone that for the moment and firstroduce another account of the
attack on explanatory market priority.

1 Jason Scott Johnston, "Million-Dollar MountaingsicBs, Sanctions, and the Legal
Regulation of Collective Social and Environmental @&t University of Pennsylvania
Law Reviewl46 (1998), 1338.

15 |bid. 1339. The same mechanism is described byrRimin the context of a discussion
of the value of increasing available choices. GeEalorkin, "Is More Choice Better Than
Less?" inThe Theory and Practice of Autongmgd. Gerald Dworkin (Cambridge:
Cambridge University Press, 1988), 75.

16 johnston, "Million-Dollar Mountains: Prices, Sanos, and the Legal Regulation of
Collective Social and Environmental Goods," 1339.tle remainder of his article,
Johnston extends the same argument from persdatibns to environmental resources,
arguing that restrictions on pricing (access t@sthresources serves to “force us into
mutual dependence with the environment.” Johnststillion-Dollar Mountains: Prices,
Sanctions, and the Legal Regulation of Collectivei®oand Environmental Goods,"
1344,
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Jules Coleman takes issue with what he calls tharRet paradigm.” In his
definition of this paradigm we easily recognize thmstitutional economist
starting point sketched above:

In the market paradigm, the perfectly competitivarket is taken as a logical and
normative point of departure for the analysis amstification of nonmarket, usually
legal, political and moral institutions. In thisew, law, politics, and morality are to be
justified as solutions to the general problem ofkagafailure. When competition fails,
collective, cooperate action is necesﬁry.

For Coleman, this logical priority of competitios questionable. He maintains
that it is just as possible to reverse the constmand to construct cooperation
as logically prior to competition. This can be dandgwo different ways. First,
competition occurs wherever the attempts of produte cooperate with each
other in a mutually beneficial price-fixing strayefail:

So the need for collective action does not depamdhe failure of markets; rather
impersonal markets emerge because large-numbeaibarg games embedded within
Prisoner’'s Dilemma payoff structures are, in gelperat solvable and, if solvable,
unstable. In this view, nonsolvable collective-awcti problems are “solved” by
competitive mechanisms. Collective and competitieioa are plausibly seen as
potential solutions to problems of social organaat Neither has any claim to
theoretical primacy in the explanation of the ereagp of institution&®

Competition in this example is shown to be depehdenfailed cooperation.
Coleman adds a second example. This is the morididambservation that it is
necessary for a competitive market to exist thsiiale system of property rights
is in place, as well as minimal guarantees asdatisence of force and fraud. In
this sense, successful cooperation is a preregusitharket competition. In both
ways, the argument for the logical priority of thmearket is undermined.
Summarizing both observations, Coleman draws thiewilmg conclusion: “In
the first place, competition itself arises only wdheooperation fails, and, second,
even where competition succeeds it requires tHiative action succeed first”

7 Jules Coleman, "Competition and Cooperatiitiics98, no. 1 (1987), 76.

18 |bid. 82. This leaves open the question whethepeaation can be explained within the
economic method. While Coleman tries to show thwatperation is mutually beneficial
(but sometimes unstable), Elizabeth Anderson hibldsto explain cooperation we have to
go beyond consequentialist reasoning: “When pefggie a genuine prisoner’s dilemma...
cooperation can only be rationalized in terms afoa-act-consequentialist principle of
rational choice.” Elizabeth Anderson, "Unstrappitite Straitjacket of 'Preference’ A
Comment on Amartya Sen's Contributions to Philosaatty Economics,Economics and
Philosophyl7 (2001), 27.

19 Coleman, "Competition and Cooperation,” 83. A sim#éagument is given by Jules
ColemanRisks and Wrong&ambridge: Cambridge University Press, 1992), 59vE&e
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This brings us to the question mentioned earliehyWdo people cooperate
and act in non-market institutions? Johnston ankr@an provide a completely
different answer. The opposing directions that thelge at this turn are highly
instructive. Johnston argues why restrictions @& o®m monetary exchange in
some personal relationships:

It is not every relationship in which such restdos are imposed, for the point of most
relationships is not to develop trust, but ratleeexchange goods or services. Yet the
qualities of trust and reciprocal cooperation thet learned in our most personal
relationships are of enormous social value in lingethe cost of market and money
transactions. By forcing vulnerability and commitrheim some relationships,
restrictions on money exchange actually lower tloeisd cost of forming and
performing relationships that do involve money exule. These restrictions are
imposed and supported by social and/or legal samgtibecause they increase the cost

of violating trust, and thereby support its devaaitmmlt.20
In contrast, Coleman maintains:

In the view | am advancing, the political, legatdamoral realms exist at least in part
to resolve disputes for which markets are inappadprand to articulate commitments
markets are poorly suited to express. Unlike magkathange, political and moral
institutions are deliberative practices. By cono®gvof nonmarket institutions as
rational responses to market failure, the markeagigm not only mistakenly implies
that cooperation is parasitic upon failed compatitibut it also deeply distorts the role
of the political, legal, and moral domains withinlieeral social-political culture.
Rather than being designed primarily to capture gainattainable by competition
under conditions that normally obtain, they areitsghtive practices through which
values are articulated and communal identity shwdfal

In Johnston’s explanation, the importance of eg@hislg non-market

relationships is instrumental to the opportunityrealize market exchanges. The
trust created in close personal relationships eregltfrom the market is necessary
to make a market economy function well. Those i@tahips are seen as a source
of cooperative behavior (social capital) that isnasch a prerequisite to market

explicitly, he argues against the transaction cagproach as follows: “Even if the

fundamental questions of political and moral theamy part of the more general theory of
rational social organization, answering them inthimg like a useful way requires detailed
understanding of a community’s history and its undt It is of no help to argue that the
institutions that emerge or would emerge amongmati agents at different places and
times in different circumstances are a functioftrahsaction costs’ of one sort or another.
For everything that is interesting about a peopid eelevant to the determination of
rational organization among them falls in the catggof transaction costs.” Coleman,
Risks and Wrong$7.

20 Johnston, "Million-Dollar Mountains: Prices, Sdnos, and the Legal Regulation of
Collective Social and Environmental Goods," 1340.

2! ColemanRisks and Wrong$5.
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interaction as the legal system of property rightontrast, Coleman provides a
rationale for non-market institutions that does metduce their value to

instrumentally serving the market. Rather, theywasedo express commitments,
values and identities that the market cannot esgfe3o who is right? It seems to
me that the position taken by Coleman is the mefertsible one. The rationale
for non-market institutions should not exclusively found in supporting market
institutions. To make that reduction means to prietr the organization of all

social life as an effort to facilitate market traogons, which would distort an

interpretation on their own terms of all kinds afnamarket values, motives and
practices. Moreover, we do not need to argue fohsa general reduction to
accommodate the contribution of non-market ingtihg to the market. We can
refuse this reduction and still admit at least¢hiraportant contributions.

First, we can grant the fact that non-market ingtins occasionally and
coincidentallyalso contribute to the psychological, legal anteotrequirements
of market exchange. Trust may be generated in pafseelationships and
henceforth benefit economic transactions (as veel &ost of other interactions),
even though it was not generated for that purp8seond, we can grant the
possibility that non-market institutions sometirmedso explicitly aim to serve
those requirements, besides serving other purpésgsexample, a system of
legal dispute settlement may aim to serve justicevell as predictable economic
relations. Finally, we can grant the fact thedme non-market institutions
exclusivelyserve economic transactions, such as the creafica scheme of
property rights. Given the acknowledgement of b#se different connections
between non-market institutions and market exchathgee is no further need for
a general reduction of the former’s function to iditer’s functioning?

22 strikingly, these positions of both authors do se¢m to be strictly dependent on their
underlying explanations. It is very well possibte ithagine that Johnston would have
argued for the conclusion that personal relatigyskire maintained for their own sake
(e.g. because people have a psychological neeth&imtaining such relationships), or
even for the reverse conclusion that monetary exgpbs are a prerequisite for the
sustenance of personal relations. Equally, Colenmandchave argued that cooperation,
even while it logically has the same status as @titipn, serves the purpose of facilitating
the market. Indeed, his second particular exampleomperation (legal creation of
property rights schemes) does go in that directishile his first example (collusive
behavior between producers) is one of a form opeeoation which, even while it does not
serve competition, does serve economic productioot the broader non-market
commitments, identities and values to which hedaltulater.

23 Again, | would like to emphasize that althoughotis on the explanatory priority
accorded to the market, this is only as an examptbe general point that no economic
institution should be prioritized. Theories thatfesel the priority of another economic
institution are similarly problematic. As an examplake Anatole Anton, who maintains
that all goods should be conceived as public geodsommonstock,” rather than private
market-exchanged goods. He maintains that the mofipublic goods as commonstock is
“logically and temporally prior to the economistsition of a public good. When a society
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Now we can return to the welfare argument, which,|asaid earlier, is
parasitic on the corresponding explanatory hypashéshe failure of the latter
means that we can no longer presuppose that peaglate non-market
institutions merely in order to facilitate marketé.we combine this with the
transaction cost method, that is, if we continupreEsuppose that people act so as
to enhance their welfare, then we get the followiegult: we can now no longer
presuppose that facilitating markets — by removnagisaction costs — enhances
welfare. Unless people are acting irrationally,réhenust be something welfare
enhancing about creating non-market institutiomgHeir own sake.

Take an example of an institution from Johnstonghese of personal
relations, the laws of marriage and divorce. THags erect barriers (transaction
costs) against exchanging one partner for anothenormative dispute about
such laws, say a dispute about a proposal to ti#eildivorce, can now no longer
be resolved by prescribing that existing transactiosts should be lowered. The
dispute is exactly about the desirability of havewygh transaction costs; that is,
about the desirability of making it possible foropée to be locked-in in a close
relationship versus the desirability of being atdeswitch relationships at any
time (which would mimic a market for relationshipsyuch a substantive
argument about the merits of either situation cammesuppose from the outset
that these transaction costs are barriers that havee broken down, nor
presuppose that they are walls that have to bénestaFor then it presupposes
what it must establish and becomes circular. Ireotivords, we can remain
within the economic method and presuppose thatlpesip to minimize costs,
but argue that what they aim at is still undecidédhey aim to create personal
relationships, erecting legal barriers might beast-cost method to achieve that
goal. For example, it might be more costly to eghbpolice controls on their
personal relations. Anyhow, whether welfare is edriy creating markets or by
creating some alternative non-market institutionnga be decided in the abstract.

considers the question of whether to commodifyatr of whether to privatize or not, that
which they consider is a commonstock. The presumption ought to favor the
commonstock and place the burden of argument orsltioellders of those who would
privatize rather than those who would socializefiafole Anton, "Public Goods as
Commonstock: Notes on the Receding CommonsNahfor Sale. In Defense of Public
Goods eds Anatole Anton, Milton Fisk, and Nancy Holrostr (Boulder, Colorado:
Westview Press, 2000), 12. This theory is righbfasas any decision to bring a good on
the market is a social decision, which has to lieblished and sustained by (political)
cooperation. In that sense, the fate of every gedih common hands:” whether it is to be
a market good or not is decided by the relevantroonity that is authorized to take such
decisions. However, it is hard to see why this wWaukan thahormativelythe burden of
argument should be on those claiming that markitizgor a specific good is desirable.
Rather, the burden of argument should be on evelg $#hat proposes a specific
institutional arrangement of whatever kind. A pmgsosition of publicness is as unhelpful
as the contrary assumption.
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The results of this section are important for tltnchapter, where | will
build a framework of five ideal-typical modes ofopision (one of which is the
market) among which we have to make choices. Inordlemce with the
conclusions reached here, none of these five moidesvision will be presented
as explanatory prioto one of the others and none of them will be pre=kas
being prima facie superior in terms of realizing thalue of welfare.

1.2 Moral Priority: The Market as Morally Free Zone

David Gauthier's account of the perfect market asnwrally free zone”
combines normative considerations of welfare anfiefdom. The welfare-based
part of his account is the economic argument thaeréectly competitive market
is Pareto-optimal. However, in this section we Wil interested in that part of
Gauthier's account in which he argues for the mosaperiority of the
presuppositions of the market in a manner that mardisconnected from the
superiority of the outcome in terms of welfare (ahdrefore still attractive even
if that outcome does not materialize). This partha&f argument is largely based
on considerations of freedom. | will try to shovattnis argument fails on its own
terms. That is to say, | will not dispute the cotness of his account of the
presuppositions of the perfectly competitive marlather, | will try to show
how these presuppositions can be attacked frorsahee freedom considerations
that he uses to defend them. Finally, | will corinégis to the broader debate
about freedom as a general support for marketiprior

When Gauthier says that the market is a “morakye frone” he means that
morality “has no application” at a perfectly conipeé market. This thesis is
understandable only in light of Gauthier's defioiti of morality as a set of
constraints on an individual’s rational utility mesization. On the perfect market
individuals by definition maximize their utility,osthere is no need for morality.
Market equilibrium and utility maximization coined*

The argument of the advocatesatsez-fairemay then seem to require the claim that
where choice is both utility-maximizing and optiinig, it must also be morally right.
But a more profound interpretation of their argumevitich we endorse, is that it rests
on the claim that morality has no application take&interaction under the conditions
for perfect competition. Choice is neither moralight nor wrong, because the
coincidence of utility-maximization and optimizatian free interaction removes both
need and rationale for the constraints that mgralitovides, which enable us to
distinguish choices as right or wrong. Moral coaistts arise only in the gap created

24 Gauthier calls this the “optimality of the markebavid GauthierMorals by Agreement
(Oxford: Clarendon Press, 1986), 89, 97.
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by conflict between the two rationality propertiegien mutual benefit is not assured
by the pursuit of individual gai?]s.

In his construction, however, morality plays a ralethree levels. These three
levels taken together we may call the moral pressjipns of the market, or its
“underlying, antecedent morality®’ First, individuals mustefrain from force
and fraud This condition makes it clear that the marketit a system of
“natural liberty” in a spontaneous sense. Individuhave to recognize the
advantages of acting according to the market schardeaccept to refrain from
market-incompatible actions that they believe midéliver them advantages at
the detriment of other individuals; actions usimgce or fraud? Second, the
“operation of the market” according to Gauthier maghibit impartiality to
individuals. This condition is essential since @t on the market can only be
preempted from moral evaluation because the maked form of interaction
itself has already been evaluated from a moral tpoinview. Impartiality
represents this “moral point of view” and Gauth&gues that the market is
impartial, since (a) no one is subject to compulsiathis is the postulate of free
individual activity; (b) no one is affected by agtimity to which he is not a party
— this is the absence of externalities; (c) theread alternative to the market that
is Pareto-superior — the market is Pareto-optthdlhe third level at which
morality plays a role is that of the “conditions thie market.” These must be
justified or “non-arbitrary.” Gauthier argues for the non-arbitrariness of two
conditions: (a) a person’s identification with lerdowments, which is justified
as far as her “basic endowments” (personal capatitire concerned; (b) mutual
unconcern or impersonality of market transactfdns.

The potential appeal of Gauthier’'s constructionciear: on a perfectly
competitive market moral constraints become unrszacgsbecause each person’s
free activity is in harmony with that of others.i¥Imeans that there is no way for
me to have a better outcome than by participatirthé scheme (it maximizes my
utility). Moreover, others are not made worse offrby activity but instead profit
from my participation in our common scheme (it is@eme of cooperation).

% |bid. 93.

2% |bid. 85. Daniel Hausman distinguishes two intetgiions of Gauthier’s claim: “On one
interpretation he is saying that moral assessniethteoactions of individuals on a PCM is
out of place.... On a second interpretation, he igtaming that moral assessment of a
PCM itself is out of place.” Daniel M. Hausman, "Are Markétorally Free Zones?"
Philosophy and Public Affaird8, no. 4 (1989), 318. Hausman only discussediitste
weaker interpretation. | follow him in this choiceince it is indeed doubtful whether
Gauthier has ever meant to defend the second gatrataim.

27 GauthierMorals by Agreemen85, 92.

%8 |bid. 94-98.

# |bid. 99-102.
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This makes it the best scheme of interaction. Alleo schemes require the
imposition of moral constraints on individuals asah therefore only be desirable
when a market is impossible to maintain: “moraéitises from market failure®

What to make of this? It is useful to distinguible fevel of institutions from
the level of actions, where actions are specifiw@sanade according to the rules
of an institution. Using this distinction, we coulliéscribe Gauthier's claim as
follows. The rules of the market treat every adtopartially — therefore the
market is morally neutral toward these actors dmdr tactions. On the level of
institutions, however, the market itselfby virtue of its impartial treatment of
individuals and its non-arbitrary conditions is morally right, even morally
superior to other institutions. But this is only ifdhe moral presuppositions at
the three levels mentioned above are defensilgleifithe underlying morality is
justified. The overall argument about the markea asorally free zone stands or
falls with the defense of these presuppositionsminview, the argument fails.
The main reason is that both the conditions anddgperation of the market
exercise a constraint on individuals that is nptiari warranted; the market can
therefore not simply be taken as the best way afziag the value of freedom. It
is telling that Gauthier himself uses the notion aminstraint only when he
describes the first level; that people have toaiaffrom force and fraud. At this
level, it is not hard to argue that such a constriai justifiable. After all, hardly
any cooperative institution can come into beinghaitt the absence of systemic
force and fraud. At the second and third level,abieditions and operation of the
market, Gauthier does not use the notion of coimtddowever, these conditions
and operation of the market constrain individualst jas much as the constraint
on force and fraud. At two points we see thesetcaimés emerging in Gauthier’s
theory.

A first point is Gauthier's treatment of “mutual aoncern” as a market
condition. On the one hand, he presents a subaargrgument for the
justifiability of this presupposition: “The impensality of market society, which
has been the object of wide criticism... is instelad Ibasis of the fundamental
liberation it affords.” On the other hand, he ttirtkat his theory provides space
for personal relationships: “Against the backgrouafl mutual unconcern,
particular human relationships of trust and affattinay flourish on a voluntary
basis.®* The construction seems sympathetic: the markedsfreeople from
coercive social bonds, and at the same time ghvem tthe freedom to establish
voluntary social bonds outside the market. Howe@athier cannot have it both
ways. In his theory non-market interaction arisely drom the failure to have a

%0 hid. 84.
%1 |bid. 102.
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market; therefore he cannot simultaneously allog ldgitimacy of preferences
for non-market forms of interaction. Gauthier reciags that the market limits

options for people who have a preference for beomrerned with others, but he
fails to notice that such a limit is a constraiBut these limits are indeed
constraints that the market puts on individualgferred courses of action. The
market here appears as a non-morally neutral utistit. Freedom will have to

reappear at the higher level of the realizatiorboth market and non-market
alternatives.

A second example is the presupposition of “freeviddial activity,” which is
one of the presuppositions that guarantee the tmfigr of the market. This
presupposition is part of what Gauthier calls “ptés ownership” — free activity
according to him only extends to an individual’'snsoand over his or her
privately owned goods. Every good on the perfeatketahas to take the form of
a private good (“consumption of a unit by one perpeecludes consumption by
another”) and utility functions have to be indepemd(“no person gains or loses
simply from the utilities of others® This implies a constraint for those who
have a preference for free action that does take the form of exercising
ownership over private goods. As David Miller argue

The market favours conceptions of the good which eentred on the private
enjoyment of commodities, or which have non-commydiements which run with

the logic of the market — for instance, those whjpy competitive success for its own
sake as well as for the income it brir?as.

According to Miller, furthermore, the market canhaindle preferences for public
goods, for certain kinds of social relationshipacfs as friendship) or for the
enactment of certain principles like honesty or -serism* Therefore when

people with these preferences are dependent omalieet, they will not be able
to realize their conceptions of the good life. dttelling that Gauthier himself
recognizes that the presupposition of free indialdactivity limits the possible

scope for the market (the market “is not alwaybacad”)* but never considers

2 bid. 86.

33 David Miller, Market, State, and Community. Theoretical Foundeti@f Market
Socialism(Oxford: Clarendon Press, 1989), 93-94. SimilaHjgusman argues that not
everyone would consent to engage in the perfeckehagiven their different conceptions
of the good life: “It is not true thaveryrational agent would consent to the ground rules
of a PCM. One reason might be that some agentsrpefive in ways that a PCM and the
economic development that results render impossiblausman, "Are Markets Morally
Free Zones?" 322.

34 Miller, Market, State, and Community. Theoretical Foundatioh Market Socialism
82.

35 GauthierMorals by Agreemens4.
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the possibility that such a limitonstrainspeople; that it may limit their abilities
to pursue their legitimate preferences. The faat dompulsion is absent for free
activity as defined by the market is insufficientduarantee its justifiability to
those with non-market beliefs, values and prefexenc

The importance of Miller’s consideration can beegivmore structure if we
adopt the distinction introduced by Cass Sunsteth Bdna Ullmann-Margalit,
between solitary goods and social goods. Solitanydg are goods which have
value “independently of whether other people aley#ng or consuming them,”
while social goods owe their value at least partiythe enjoyment of others.
Solitary goods are the familiar kind of private gsoTheir enjoyment takes the
form of an isolated act of consumption, their valiggives from this private form
of enjoyment. Social goods are more complicateeirNalue partly derives from
the act of private consumption, but for anothett pi@rives from other people’s
consumption choices. They can do so both positiveetygl negatively, and
Sunstein and Ullmann-Margalit hence distinguishidsoity goods and exclusivity
goods: “Solidarity goods have more value to theseixthat other people are
enjoying them,” while “exclusivity goods, in consta diminish in value to the
extent that other people are enjoying thémExamples of solidarity goods
include reading books or watching programs thatemthwatch too, visiting
museums that others visit too, etc. These providmnson experiences that
enable one to connect with othéf©n the other hand, exclusivity goods derive
their value from their scarcity, such as the corion of rare antiques or
expensive resorts (positional or status goods)thdse social goods can be the
objects of preferences; but the market may haviedlify providing them (even
though it is not always impossible); if so, non-k&rinstitutions will be required
so that people can choose between market and ndeetniastitutions. Arguably,
only where opportunities for such a choice are lakbdé are constraints on
freedom minimized.

The problem that arises is that to provide for ¢hepportunities in many
cases the market itself will have to be constraiioeg certain extent. This is most
clearly the case with regard to those situationsrerfa block on market exchange

3% Cass Sunstein and Edna Ullmann-Margalit, "SoligaBbods,"Journal of Political
Philosophy 9, no. 2 (2001), 132. For related distinctionse $&aldron’s concept of
“communal goods,” Jeremy Waldron, "Can Communal GoBdsHuman Rights?" in
Liberal Rights. Collected Papers 1981-19@#l. Jeremy Waldron (Cambridge: Cambridge
University Press, 1993). and Anderson’s accourisbéred goods. Elizabeth Anderson,
Value in Ethics and Economid€ambridge Massachusetts: Harvard University Press,
1993), 144.

37 Several subtypes of solidarity goods can be djstshed, such as club goods, fraternity
goods, partnership goods, depending on whethewvdhee of a good derives from the
consumption of others in a specific category. Seinsand Ullmann-Margalit, "Solidarity
Goods," 134-36.
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is the only way to provide a non-market alternafiirénk of Johnston’s theory

about personal relations). It is also true for ¢hsuations where a prohibition on
market exchange is unnecessary, but a publiclyableaialternative to the market
is required, so that coercive state power is reguito tax market outcomes.
Libertarians and some liberals have argued thadfien-based considerations
cast doubts on almost any such attempt to restrackets. For example, Gerald
Gaus argues:

And there is indeed evidence that people agreestitae trades should be blocked; the
auctioning of unwanted babies, markets in trangptagans, and buying votes are
widely seen as wrong. On the other hand, outsidéhisf basic consensus we find
considerable “ideological” disagreement.... So weusthbe very wary of saying that a
certain trade offends “our” moral sensibilitiesr fave” have very different attitudes
toward the morality of specific trades. Classichelials are not neutral in this debate:
they have insisted that trades that do not harrd frarties should be allowed because
they are free, and that we should respect peopieferences®

In this line of thought, the market's freedom catsiin the fact that it is a realm
of “voluntary exchange,” where it is presupposedt thther forms of economic
organization would lack this kind of freedom. Ohlgrm to third parties would be
a legitimate reason to restrict voluntary exchaligé.this argument is to be
endorsed, then the market is to be generally pedereven if there are
conceptions of the good life that it cannot satifty the latter conceptions
depend for their realization on non-voluntary forofisocial cooperation whereas
those conceptions compatible with the market do Whts argument goes one
step beyond Gauthier’s defense of the market, ah lon-market conceptions of
the good life are now explicitly recognized to ¢éxMonetheless, the claim on the
part of these conceptions is rejected on the grafnfleedom in the sense of
voluntariness in exchange. Even though the reguliocial arrangement would
be explicitly biased toward market-compatible cqmimns of the good life, it
would be justified on the ground that this is witaedom requires.

The conception of freedom as voluntariness in emxghais often defended
through amoralizeddefinition of freedom: one is free to do whatewvee has a

% Gerald F. Gaus, "Backwards into the Future: Neaépanism as a Postsocialist
Critique of Market Society,Social Philosophy and Polic0, no. 1 (2003), 89. | will not
investigate the vexed issue of what “the” liberasition is or should be. See Debra Satz,
who distinguishes classical and revisionist liberahd argues that even classical liberals
such as Adam Smith recognized the need for limitsrarkets in the name of freedom.
Debra Satz, "Liberalism, Economic Freedom, and tlmits of Markets," Social
Philosophy and Policg4, no. 1 (2007).

39 Mill himself, however, denied that his harm prislei applied to issues of trade. John
Stuart Mill, "On Liberty," inOn Liberty and Other Essaysd. John Gray (Oxford: Oxford
University Press, 1991[1859]), 105.
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right to do?® This definition has been much discussed in debhttsieen
libertarians and socialists over the example ofl#mrers’ freedom to contract
with capitalists (and vice versa). On the libedariposition, both laborers and
capitalists are free since both act within theghts?* The socialist criticism of
this position was that it excludes considerationthef number and quality of the
options that market agents have. Laborers, althéoghally free to contract with
capitalists (no force or fraud underlies their des), may nonetheless do so
involuntarily, in those cases where they lack an attractiverative?* Thus, even
if one goes along with the conflation of freedond amluntariness, the laborer’s
choice in those circumstances is to be judged asluntary. The lacking
alternative in these discussions refers to the dppiy for the laborer to make a
living outside the market. He has to sell his laBorce he has no alternative
resources to survive (given capitalism’s originial, $he expropriation of small
landowners). However that may be, for our purpdkedacking alternatives can
also refer to the non-market conceptions of thedglife discussed above. A
choice for market transaction can hardly counta@sntary if no preferred non-
market alternative was available at all. As soonoes rejects the moralized
definition of freedom — as it seems we have to dben freedom considerations
do not tilt one way or the other, i.e. toward masker toward non-market
institutions. There is no good reason why marketharges are by definition
voluntary while non-market forms of interaction dmedefinition involuntary; or
vice versa. Rather, it depends upon the availghifitalternatives to both whether
the choice persons face is to count as voluntary.

4% The locus classicus is Robert Noziénarchy, State, and UtopigOxford: Blackwell
Publishing, 1974). Amartya Sen distinguishes betwte® freedom-based arguments. The
one derives the defense of market freedom fromptteéection of original rights (like
Nozick), the other from the value of freedom to ab® itself (like Milton Friedman).
Amartya Sen, "The Moral Standing of the Mark&g'cial Philosophy and Polic¥, no. 2
(1985), 3. Milton FriedmarCapitalism and Freedoy0th Anniversary ed. (Chicago: The
University of Chicago Press, 2002 [1962]). See dsitit's treatment of freedom in
market exchange in Philip Pettit, "Freedom in tharkét," Politics, Philosophy and
Economics, no. 2 (2006).

4! Gerald Cohen, "lllusions About Private Property &rdedom,” inlssues in Marxist
Philosophy eds. John Mepham and David-Hillel Ruben (Bright®assex: The Harvester
Press, 1981), 228.

42 For the standard of an “attractive alternativee® Serena Olsarettijberty, Desert and
the Market. A Philosophical StudZambridge: Cambridge University Press, 2004), 119.
She defends this standard by appeal to a criteidiasic needs: “choices made so as to
avoid having one’s basic needs go unmet are namterly ones.” OlsarettiLiberty,
Desert and the Market. A Philosophical Study0. This objective moral criterion does
blunt the edge of the distinction between a moedliand a non-moralized definitions of
voluntariness. See Fabienne Peter, "Choice, Conseult,the Legitimacy of Market
Transactions,Economics and Philosopt0 (2004), 11.
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As may be clear from this discussion, the constiteraf the voluntariness of
an act (of market exchange) cannot be made intisnleof the available
alternatives to that act. Therefore the issue dewlto the higher-level
consideration of the institutional menu on offehomas Scanlon discusses the
choice between market and non-market institutisosnfthis systemic point of
view. He uses a contractarian method and argudsptiréies in a position to
choose a hypothetical social contract cannot uwegaily choose market
institutions. The problem, according to him, istthmeople do not know (a)
whether they will be untalented people who wouldf@r to have non-market
institutions or talented people who would do betiteopt out of these non-market
institutions, and (b) whether or not they will haagreference for “community
goods” (comparable to the solidarity goods mentioalgove).

In choosing between nonmarket institutions and etaitkstitutions we face a choice
between institutions that restrict the liberty ofree people — those who would do well
to become “émigrés” or those for whom the valuesashmunity rank relatively low —
and institutions that restrict the liberty of other those who would be subject to the
control of others in a market society or those vgkb a high value on the goods of
community. There is no way to frame institutionsasato satisfy both of these groups.
Thus, assuming that each generation will includeesoepresentatives of each group,
no matter how we frame our institutions, some peapil be faced, without their
consent, with institutions that, in a most obvisesse, they would not have cho&en.

Scanlon’s conclusion seems to me to be the right @m account of freedom in
the sense of voluntary choice, no general priooftythe market (nor of non-
market institutions) can be established. At onenfpdiowever, the set-up of the
dilemma Scanlon presents us with is unnecessardgtrictive. Scanlon

contemplates the choice between market and noneananistitutions for the

economy as a whole and presupposes titlier market or non-market

institutions have to be chosen. If we focus onltweer level of specific goods,
we will see that for some goods this dilemma carmb@ded by having market
and non-market institutions. Ideally, this leaves ebedy the choice —
something that should be attractive to both gromp&canlon’s contractualist
thought experiment.

43 Thomas Scanlon, "Liberty, Contract, and Contribytidn Markets and Moralseds
Gerald Dworkin, Gordon Bermant, and Peter G. Brownagkihgton: Hemisphere
Publishing Corporation, 1977), 62-63. He goes orargue that there is a contractual
argument in favor of the latter group (preferrirmnmmarket institutions), on the principle
that “what one groups stands to lose is weightientwhat the other stands to gain.”
Scanlon, "Liberty, Contract, and Contribution," 64wéver, this general priority toward
non-market institutions seems to me to be highlgcafative (indeed, Scanlon does not
provide an argument for it).
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Presently | will investigate the attractivenesstlof kind of “institutional
pluralism” in more detail — most notably, whethigistsolution itself can have the
kind of priority that is not to be attributed toyanf the separate institutions —
market and non-market ones — making up a pluralstitutional setting (see
Sections 3.3 and 3.4). But now we will first inigate the third and last kind of
prima facie priority attributed to the market, orognds of social stability or
peace.

1.3 Political Priority: Peace and Stability

The general political argument is that the markkiws peaceful cooperation
between many people who have different conceptimnghe good life. This
argument recognizes the existence of non-marketdbasnceptions of the good
life (as did the argument from voluntariness intextge that we discussed in the
second half of the previous section). Indeed, asvilesee, the political argument
is closely bound up with the argument from volumass in exchange.
Nonetheless, we have to treat it as a separatenargy for we can imagine that
even ifmarket exchanges are not generally more voluritealy their non-market
counterparts, they maytill be preferred on grounds of enabling peaceful
coexistence of people to a superior extent. FrobdHayek has offered a version
of the political argument. He states:

The Great Society arose through the discoveryrttaat can live together in peace and
mutually benefiting each other without agreeingtba particular aims which they
severally pursue. The discovery that by substitutiistract rules of conduct for
obligatory concrete ends made it possible to extbedorder of peace beyond small
groups pursuing the same ends, because it enabtddirdividual to gain from the
skill and knowledge of others whom he need not deresw and whose aims could be
wholly different from his own. The decisive step ielh made such peaceful
collaboration possible in the absence of concretancon purposes was the adoption
of barter or exchange. It was the simple recognitiat different persons had different
uses for the same things, and that often each ofitdividuals would benefit if he
obtained something the other had, in return foghidg the other what he need¥d.

The market does not require that individuals agneends (Hayek even stresses
the fact that exchange partners can benefit mora &ach other to the extent that
their ends diverge more). Instead, the market allotwe possibility of

44 Friedrich A. Hayek, "The Mirage of Social Justicie, Law, Legislation and Liberty. A
New Statement of the Liberal Principles of Justicel &olitical Economy(London:
Routledge, 1982), 109. For a discussion of Hayek&mwvvfrom the perspective of
neutrality, see O'NeillThe Market. Ethics, Knowledge and Politi2§-33.
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disagreement and still reconciles these divergimgisethrough mutually
beneficial trade. This increases the freedom ohéadividual to hold his or her
own convictions, plans and conceptions of life; ualso guarantees order and
peace over a larger population. The two strandeeedbm and stability — are
intertwined. The advance of this argument over axgnts like those made by
Gauthier is that it explicitly admits the limitatis of the market noted in the
previous section. The market cannot satisfy thoke have a preference for a
variety of forms of collective action. However, Héyturns this limitation into a
general advantage of the market order, and wheraldes so the stability
argument is crucial:

A Great Society has nothing to do with, and isaatfirreconcilable with “solidarity”
in the true sense of unitedness in the pursuibairmon goals. If we all occasionally
feel that it is a good thing to have a common psepwith our fellows, and enjoy a
sense of elation when we can act as members afugp giming at common ends, this
is an instinct which we have inherited from trilsalciety and which no doubt often
still stands us in good stead whenever it is ingurthat in a small group we should
act in concert to meet a sudden emergency. It shitsedf conspicuously when
sometimes even the outbreak of war is felt asfgatg a craving for such common
purpose; and it manifests itself most clearly indenm times in the two greatest threats
to a free civilization: nationalism and socialiém.

A similar argument is advanced by Jules Colemang,wdfter rejecting the
explanatory priority attributed to the market (section 1.1) goes on to argue
that the market is able to reconcile people’s astiwhere “there are fundamental
disagreements about what counts as a good lifeatteslife worth living, where
the members of a community are diverse in theikpaminds and histories and
where they are dispersed geographicaifyiri this regard Coleman contrasts the
market with “allocation decisions through publiddée,” which according to him
“create too much strain on the network of abstbactds that connect members of
the community with one anothef.’Just like Hayek, relieving people of the need
to come to agreement is valued positively and tlaeket is praised as the best
means toward that end.

The stability argument is open to empirical corgish. The market may
itself create instability, as some have argued, aod-market action may be
necessary to create stability. In his historicablgton the political arguments for
capitalism Albert Hirschman showed that if"18entury discussions the doctrine
of doux commerceas an important rationale in favor of the risingriet order.

45 Hayek, "The Mirage of Social Justice," 111.
46 ColemanRisks and Wrong$9.
" Loc.cit.
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The doctrine emerged in an intellectual climatenimch passions and interests
were increasingly distinguished and opposed to etttr:

The opposition between interests and passions @stdmean or convey a different
thought, much more startling in view of traditionadlues; namely, thabne set of
passions, hitherto known variously as greed, awarior love of lucre, could be
usefully employed to oppose and bridle such othessipns as ambition, lust for
power, or sexual lust. But once money-making wore the label of “iet#s” and
reentered in this disguise the competition with ttleer passions, it was suddenly
acclaimed and even given the task of holding bhoké passions that had long been
thought to be much less reprehensffle.

Hirschman shows how the chief danger to socialronges thought to be a lack of
predictability or inconstancy resulting from thedrreign given to the passions.
The passion for monetary gain was seen to provgtduion to this problem, for
it gave rise to interests — and a man’s interestddc be foreseen and thus
provided a reliable guide to his behavidin addition it was necessary to show
that the striving for monetary gain itself was hkss, and this is what the
doctrine ofdoux commercestablished. This doctrine relied on an understgnd
of the differential qualities of the different sacgroups which in itself was not
new. However, the doctrine reversed the moral fyiattached to the violent
passions in the feudal social order:

anyone who did not belong to the nobility could,rmt definition share in heroic
virtues or violent passions. After all, such a parbad only interests and not glory to
pursue, and everybodgnewthat this pursuit was bound to Heuxin comparison to
the passionate pastimes and savage exploits aﬁEttecracerO

The doctrine ofdoux commercesupports very well Hayek’'s claims in the
passages quoted above. However, Hirschimdns evaluation of the doctrine’s
course in the 1®and 28 century notices that other doctrines threw doobtshe
stability promised by a market society. Thus, hmagks about new republican
theories:

Relative deprivation andessentimentresulting from actual or feared downward
mobility are here seen as intimately bound up wfta acquisitive society and its
tumultuous ways, and these feelings are viewedrasding ground for the ready
acceptance of whatever “strong” government promigestave off such real or

“8See Albert HirschmanThe Passions and the Interests. Political Argumefuis
Capitalism before Its Triump{Princeton: Princeton University Press, 1997)420-
49 [
Ibid. 48-56.
*% |bid. 63.
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imagined dangers. Moreover, commerce creates eedesitranquility and efficiency,
and this may be another source of despo?flsm.

From his survey of clashing doctrines, Hirschmamctades that “economic
expansion i$asically and simultaneoushmbivalent in its political effects.” On
the one hand capitalism may create stability thihotige mechanisms described
by the doctrine ofloux commerceOn the other hand, it may destabilize society
in several ways: through the violent passions afs¢h who experience the
disadvantages of the capitalist system; through ieression of popular
resistance to the functioning of the economy; ooulgh the chances given to new
tyrants as a consequence of the indifference arkddacivic spirit on the part of
those engaged in their narrow interest-based ecien@ompetition’? The
outcome of these countervailing tendencies canreopriedicted in the abstract.
No market priority on grounds of stability can befehded.

There is one additional argument in support of itteonclusiveness of the
stability criterion. Hirschman goes along quiteilyasith the views he describes
by characterizing contemporary Western societiesagtalist. This grants too
much to those who would still hold that, all thingsnsidered, over the last two
centuries capitalist societies have by and largeg to be more stable than non-
capitalist societies. For even if we endorse thisctusion, we can only go so far
as to say that what has been stable is a mixebagormAdmittedly, in this mixed
economy the market is an important ingredient,douis government, and so are
various domains of non-market interaction (civilcisty, the family)® The
difficulty in assessing such a mixed economy, ikistable, is to show which of
the ingredients have been the “stabilizers” andctvhi if any — have been the
“destabilizers.” This would be the challenge to @my holding on to the original
view described by Hayek and others, and | do netheav it could be easily met.
This is of fundamental importance to the stabiitgument. If we do not know

*L|bid. 121.

%2 |bid. 124. This is his approving summary of thesiion he attributes to Ferguson and
Tocqueville, against the Marxist position that ¢alEm is necessarily unstable.
Hirschman wrote more extensively on these destitji tendencies, discussing the
theories of Fred Hirsch, Schumpeter, Horkheimemrél, Durkheim, and others, in his
summary of the “self-destruction thesis” in Albétirschman, "Rival Interpretations of
Market Society: Civilizing, Destructive, or Feeble®urnal of Economic Literatur@0,
no. 4 (1982). Polanyi also strongly believed thegiitalism has strong destabilizing effects,
but he was more hopeful than Marx that society wdeé able, in a “double movement,”
to re-embed the economy in the broader social sysiéus, he concurs with Hirschman
on the openness of capitalism's score on the #tabdsue. Polanyi,The Great
Transformation. The Political and Economic OrigofsOur Time

53 For an attempt to measure the relative parts ci @& these in the economy, see Colin
C. Williams, A Commodified World? Mapping the Limits of Capitali$London: Zed
Books, 2005).
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whether the market is a stabilizer or a destabilizhe market cannot be
prioritized on grounds of stability. Hayek’s posiiimay provide an argument for
having a sufficiently large market order (so thatividuals are not dependent on
other individuals’ ends), but cannot specify howg&it should be. Whether or
not the addition of new goods and services to tlekat domain stabilizes the
social order further or destabilizes it remainsove$eeable.

Finally, we could also object to Hayek's argumemicduse it makes a
mockery of non-market forms of action by assoc@timem with tribal instincts,
violent action (war) and totalitarian ideologiesfjonalism and socialism). The
point of view of Habermas’s theory of systems afel World provides one way
of formulating this objection. According to Habermnahe kind of systemic
integration forged by autonomous subsystems sucthesmarket provides a
solution to the growing pressure on the socialgraéon mechanisms associated
with communicative action: in the market there &ssl need for mutual
understanding and consensus (cf. Hayek's consemsuscommon ends).
However, these subsystems can also come to coltimézenechanisms of social
integration in tur?* Following Habermas, | think that a balance betwbeth
types of social integration, rather than a geneedlidisdain for collective action
is more conducive to social stability. In this bada, the market relieves
autonomous subjects from the constant need to reatimunicative consensus,
but it also provides a danger to social integratidren it threatens to subject
them to its own systemic imperatives.

In the remainder of this study, the issue of siigbiiill reappear at several
points (most notably in Section 3.2 and Chapter H)wever, | will define
stability somewhat differently. As we have seenyéla Hirschman and others
associate stability with the possibilities for pefat cooperation in pluralist
societies. | will presuppose that the peaceful attar of the social order as a
whole is not directly at stake in debating marKetsspecific goods. Rather, what
is at issue is stability in the more modest sehaginhstitutional solutions do not
immediately break down but are able to survive diree. In this more modest
definition, the main threat to stability is thatrn@tive ends are incompatible
with specific institutional strategies to attairosle ends. Stability will be a test of
the feasibility over time of those institutionalrategies that we normatively
endorse.

5 Jurgen HabermasTheorie des kommunikativen Handelns. Band 2 Zurigkritler
funktionalistische Vernun{Erankfurt am Main: Suhrkamp, 1981), 272-73.
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1.4 Theoretical Demands on the Contextual Approach

In the preceding three sections | hope to have slemmvincingly that we should
reject the general approach to the market questimhits a priori attribution of
superiority to the market. The market was showntodte prima facie superior to
its rivals, in three variants of that claim: it dogot bring more welfare (economic
priority), a freer kind of interaction (moral prity) or a more stable and peaceful
kind of interaction (political priority). Moreoverye have seen that non-market
forms of interaction play a crucial role in eachtioése three discussions. First,
they make it difficult to treat the market as a famd-inducing benchmark;
second, they make it difficult to argue that thegth a preference for them are
unconstrained in their choices; third, they maynbeded to create stability when
market interactions render society vulnerable semément and indifference to
political despotism. Of course, new consideratiamgside of these three
examples could be proposed to establish marketrifgrion other grounds.
Nonetheless, | take it that the discussion so faken plausible the claim that it is
more useful to stop searching for such abstractemgdized qualities of the
market. Rather, we should engage in debates aleutpositive or negative
contributions the market may make to the governaotespecific practices
without assuming a pre-established hierarchy ofituions that puts a larger
burden of proof on one side than on the other.

Such a contextual approach requires a theoretigaldwork, and this is what
the next three chapters aim to provide. The coottmu of this framework is
guided by the idea that we need three “buildingckég’ corresponding to the
three questions that anyone who deliberates abeutnarketization of a specific
good must answer. The first question is: What watuidean if we subject this or
that good to the market? This is the question dkemarket conceptiothat we
are using. Such a conception should tell us whatdstrd characteristics are
entailed by the marketization of a good. Moreotas first building block should
also give us the characteristics of the main rivdlshe market. In the present
chapter these alternatives have not systematibakyn explored. But only when
we can make comparisons between these institutbams we begin to make
informed choices about whether marketization wobéd a good idea or not.
Chapter 2 is devoted to a detailed formulationdefi-typical conceptions of five
main “modes of provision” (as | will call the insttions of the market and its
rivals).

On the basis of these understandings the secorstiquéas: What are the
options concerning marketization that are opengcand how do we compare
these options? This is the question as to the aaiinstitutional strategieand
criteria for institutional choicethat is, for choosing between these strategies. |
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will present four institutional strategies for thearket: to bring a good to the
market, to prohibit marketization, to bring a gaodthe market but subject it to

regulation, or to bring a good to the market butudtaneously to provide non-

market alternatives. These four institutional sg#&ts present us with the various
potential outcomes we can decide to adopt; thegr ¢ffe institutional menu from

which we have to choose. Then | will argue for tisefulness of three criteria to
guide our choices between these strategies: the &l the outcomes generated
by a strategy, the value of the process of pastaig in that strategy, and the
expected stability of that strategy. Both thesdituntsonal strategies and criteria
are presented in Chapter 3. Moreover, that chagistusses one of these
strategies in detail: the strategy of institutiopkiralism. | will argue that there is

no general case for institutional pluralism ovehest institutional strategies,

although the enhanced opportunities for choice ithaffers make it an attractive

arrangement for some situations.

The third building block, discussed in Chapter 4s lto provide a guideline
for answering the normative question: Why shouldgtoould we not marketize a
good; what are the reasons for doing so? This imuesill be translated in terms
of the search for the ends that should guide thke&tipes in which goods are
provided. These ends, | will propose, can be foated using three moral criteria
which each relate to enabling a different aspeqiesbon’s capacity for agency:
the development of agency where it is still abstm,protection of agency (once
developed) against violations, and the exercisageicy in a diversity of self-
chosen activities. Moreover, each of these criteeguires the realization of a
specific set of capabilities and their conversiotoiactual functioning in the
context of practices. After a critical discussiohabher moral theories for the
evaluation of commaodification, Chapter 4 will bevdted to a presentation of the
three criteria just mentioned.

This may all sound fairly abstract; but | trusttthidings will become clearer
as we proceed. Above all, these three building Kslowill have to show their
usefulness in their application. To that end, theeé specific practices of
providing security services, mass media contentcand for dependents will be
discussed in detail in the second part of this ystlebr the selection of these
practices, | refer to the separate introductiothatbeginning of Part II.
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CHAPTER 2

THE MARKET AND ITS ALTERNATIVES

If we want to make decisions about introducing retskwe first of all have to
know what we mean when speaking about markets. &&d aconceptionof the
market. Without such a conception our normative gjudnts about the
desirability of markets will lack firm grounding. gdn closer scrutiny any
normative judgment about the market will reveal isiance on such a
conception even if it fails to make this explicit. The impance of having a
market conception is particularly revealed in thénerability of these judgments
to the charge that they rely on attributing chaastics to “the market” that are
in fact merely accidental to it: “you say that arked for x is objectionable since
it impliesy, but in fact, we can have a market fowithout havingy.” To avoid
such charges, any normative theory is wisely advisedevelop an underlying
social theory of the marké&t Moreover, that theory should include conceptiohs o
the main alternatives to the market; for the macdkedstion involves comparison
of those alternatives. This chapter aims to develogh a theory. Most of the
characteristics attributed to the market and itsrahtives in this chapter are not
meant to be particularly controversial. Rather, aim is to provide a map of the
landscape. Many of the items described will hopefidtrike the reader as
familiar; indeed familiarity is a sign of succe$st, it would show that the ideal
types offered here fit our use of them in real abpractices. Nonetheless the
assemblage of these items is inevitably somewlizgydcratic.

The first section gives definitions of the basiocepts that | will make use of.
I will present the market as a “mode of provisioarid modes of provision as a
specific kind of institution. Institutions are nosrand rules that govern practices.
I will first explain what | mean by practices angsiitutions in general and how
they relate to each other. Then | explain what kafdinstitution a mode of
provision is. By way of digression, | will contrasiis conceptual framework with

%5 For general discussions about the problems ohitefithe market, see Viviana Zelizer,
"Beyond the Polemics on the Market: EstablishinghacFetical and Empirical Agenda,"
Sociological Forum 3, no. 4 (1988). Greta R. Krippner, "The Elusive rkéd
Embeddedness and the Paradigma of Economic SogjblBigeory and Society0 (2001).
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the “spheres approach” (Section 2.1). The nexitlsections outline the content
of the five ideal-type modes of provision: self-pigion, informal provision,
market provision, professional provision and pulgiovision. Three points of
comparison or “frames” serve to mark the differenbetween them. In each of
these three sections, | will first by way of conteeg analysis explain how each
mode of provision is to be classified within thearfre and then show the
normative relevance of these frames to our subjeet, to debates about
commoadification. The first frame is about the eawim constitution of goods,
that is, about the absence or presence of exchiifigeand commensurability
for the goods that are to be provided (Section. Z.B¢ second frame is about the
creation of the rules of provision and describess leach mode of provision
creates these rules (Section 2.3). The third frameabout the subjective
dispositions needed to act successfully accordintheé modes of provision. It
discusses to what extent each mode relies on thblisbment of social relations
between the participants (Section 2.4). | will dode with some remarks
clarifying various aspects of the theoretical setopoduced in this chapter
(Section 2.5)

2.1. The Conceptual Apparatus: Practices, Institutths and Modes of
Provision

The overarching social entity in which goods arevfted | will call apractice
Practices are defined as more or less coherentstaiile clusters of actions,
characterized by specific ends, institutions, papéints, materials and
technologies. Coherence means that the actionsnwéttpractice are mutually
interrelated and connected. Stability refers tofétwe that this coherent pattern of
activities is not a one-time performance but reawer time. Of the five elements
mentioned, the last three elements form the “playsstructure” of a practice.
Participants have to be present for there to be amtiyity, materials are used
within these activities and technologies mediatertiations between persons and
materials’® The other two elements (ends and institutionsetiogy form the
“normative structure” of the practice. They prekerihow participants have to
conduct themselves if their actions are to couna@®ns within that practice.
The ends that the activities within a practice $thaerve form its “teleological
structure” (devising a moral theory for establighithe right ends will be the

%8 Theoretically, one can imagine a practice withmatterials, taking place purely at the
level of social interaction between participanth@ugh these practices will be rare
exceptions). In contrast, a practice without paotints, i.e. without persons, is
inconceivable, since participants are necessaggnterate actions.
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subject of Chapter 4). The concrete rules and ndhas mediate between the
ends and the physical structure form the “institodil structure.” These rules and
norms formulate how the ends are to be realizedhbyavailable persons and
physical objects.

For example, academic education is a practice wheseral end is to teach
students a certain academic discipline. On mangsioons this end will have to
be further specified. Is academic disciplines t@agtaimed at enhancing the
market value of students; should it contributehtirtintellectual development; or
rather to their civic virtues? Answers to such does provide a fuller, more
specific picture of the ends of the practice. Tlnysgical structure consists of
teaching materials, pedagogical techniques, bwkliand facilities, people in
diverse roles, etc. Institutions mediate betweessehtwo. For example, they
stipulate which people are to be treated as ppaitts in this practice (admission
criteria) and formulate what an appropriate executf their roles would be like
(diploma requirements, student rights, rules ofidreetc.). They determine which
technologies should be used to achieve the engswvhich electronic resources)
and which physical instruments should be used (ehgt kind of buildings and
facilities). As one leading exponent of institu@beconomics wrote:

Institutions are the rules of the game in a socagtymore formally, are the humanly
devised constraints that shape human interactionhey are perfectly analogous to
the rules of the game in a competitive team spinat is, they consist of formal,
written rules as well as typically unwritten codef conduct that underlie and
supplement formal rules.... And as this analogy wadmigdly, the rules and informal
codes are sometimes violated and punishment ig c

Following this definition, institutions are an igtal, constitutive part of practices
— just as games could not exist without rules. Tdw that institutions can be
either formal or informal means that | do not regupractices to be formally
organized (“institutionalized” in some usages aditterm). In some practices
interaction is a matter of following informal rulesules of thumb, conventions,
traditions, etc. The defining characteristic istthmaboth cases interactions are
governed by rules of some kindll practices have an institutional structure,
because the necessary coherence and stability migncome about with the
presence of a set of guiding rules (“software”)miould the physical structure
(“hardware”). Even when these are so informal ashbéoonly implicit and
unconsciously known, institutions provide guidaaseto how to behave in order
to realize and uphold a practice. This excludemfour notion of a practice the
case of mere habits; but as soon as participantafean expectation that others

57 North, Institutions, Institutional Change and Economic Berfance 3-4.
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will act upon their habits, a routine with normatiimplications is established —
and thus a practicé.

Modes of provision are those specific kinds of itn§bn that provide an
answer to the specific problem of theonomic organizatioof a practicé? Each
mode of provision integrates the three stages ef économic process —
production, exchange and consumption — in its onigue mannet’ The aim in
doing so is to solve the economic problem of how sttisfy individual
preferences under conditions of scarcity: the pesfees of consumers to
consume goods, but also the preferences of progltegarovide these goods. Just
as those determining the normative structure ofleiwéc teaching — university
boards, faculty members, national governments, etheérs — have to make
choices about other institutions, so they have atema choice about the mode of
provision to be used so that preferences for ethurcate satisfied; for example,
the market mode of provision or some other (In tholdli they will have to decide
on the more specific norms and rules that havectmrapany these modes of
provision in order to make for a workable practisee Section 3.1%.To avoid
unhelpful theoretical fragmentation, it is bestdistinguish a limited number of
modes of provision, which function as ideal type#ferent classifications have
been proposed, most of which focus on a few bagiest Often the choice has
been restricted to “market or state,” but this dicmy is clearly too narrow and

%8 While practices depend on having institutionsBasirdieu recognizes, institutions for
their viability also depend on their “objectificati” in the “durable dispositionshabitug

of the practice participants. Pierre Bourdighe Logic of Practicg¢Stanford, California:
Stanford University Press, 1990), 58. | will inckuthe dispositions of participants in the
description of the modes of provision (see Sec#igl) — but it is important to realize that
these are thadeal-typically requireddispositions corresponding to these modes of
provision.

% Other terms are also used in the literature inlsfamodes of provision. | have not
chosen “exchange mechanism,” for it does not comerof my modes of provision (where
no exchange takes place); “allocation mechanisnctuges too narrowly on only one
aspect of what a mode of provision “does;” “cooadion mechanism,” with its focus on
the coordination of (inter)actions in general, a® troad. “Mode of provision” is more
specific in that providing a good is the relevaimidkof action.

% The three stages are analytically separated: ribtsrequired that “in real time” these
stages occur in succession. They may also happthie aame time (especially in the case
of services which are simultaneously produced ams$emed).

51 One could ask whether fatl practices a choice for one mode of provision ne¢edse
made. The answer is negative, for only those mestneed a mode of provision that
provide a good that can be the object of the tlateges (production, exchange and
consumption). | leave out of consideration the clemjssue of when this is or is not the
case; in this study | will only be concerned withagtices for which some mode of
provision has to be used; where the contentioustimureiswhich onethis should be. Note
that the question as to the necessity that a peabtive a mode of provision is different
from the question whether for those practices fhictv we have to identify some mode of
provision,eachmode of provision is an option (e.g. can we mazkedll practices?).
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misses several non-market and non-state optionghdnnext sections | will
develop a framework consisting of five modes of vsion: self-provision,
informal provision, market provision, professionarovision and public
provision®? Each of these modes “frames” economic interactiana different
way. In the next three sections | will identify ¢lersuch frames and show how the
five main modes of provision emerge as a conseaguehtheir differential scores
on each of these frames.

Changes in modes of provision have an importantifiggan the practice in
which they figure. In fact, when the mode of pramisis changed we may well
wonder if the practice can be said to provide thenes good. Imagine the
transition of an educational practice from publigyovided to market-based
practice. Can we still say that this practice pdesi “the same good?” One
element (the mode of provision) is different, ahdttmost often has important
effects on the other elements of the practice, @slhe on the good to be
provided; which is now education-through-marketyisimn instead of education-
through-public-provision. One might be temptedhimk that as a consequence a

®2n thinking about this classification, | have béespired and informed by the following
works. In the philosophical commodification debatey ideal types in many respects
resemble those given by AndersMalue in Ethics and Economic$43-62. In economic
anthropology, by PolanylThe Great Transformation. The Political and Econo®rigins

of Our Time His framework was modified by anthropologist Met Sahlins Stone Age
Economics(New York: Aldine de Gruyter, 1972). In psycholodiere is the theory of
“relational forms” in Alan Page Fisk&tructures of Social LifNew York: The Free
Press, 1991). See also Alan Page Fiske and PhilifeHock, "Taboo Trade-Offs:
Reactions to Transactions That Transgress the Sploéréustice,'Political Psychology
18, no. 2 (1997). In institutional economics, Vdittison and others have made distinctions
between several institutions that are alternatieeshe market. See Williamsori,he
Economic Institutions of CapitalismOliver Williamson, "Comparative Economic
Organisation; The Analysis of Discrete Structurdlefatives,"Administrative Science
Quarterly 36, no. 2 (1991). William G. Ouchi, "Markets, Buieeacies, and Clans,"
Administrative Science Quarterl25, no. 1 (1980). Grahame Thompson et al.,
"Introduction," in Markets, Hierarchies and Networks. The CoordinatiérSocial Life
eds Grahame Thompson, et al. (London: Sage Publisatl991). In economic sociology,
a literature on several economic coordination meigmas has emerged. See Robert Boyer
and J. Rogers Hollingsworth, "Coordination of Ecoromctors and Social Systems of
Production," in Contemporary Capitalism. The Embeddedness of Inetimiteds J.
Rogers Hollingsworth and Robert Boyer (Cambridge: CadgberUniversity Press, 1997).
Claus Offe, "Civil Society and Social Order: Demairggatand Combining Market, State,
and Community," inAdvancing Socio-Economics. An Institutionalist Pergive eds J.
Rogers Hollingsworth, Karl Mdller, and Ellen Janellidgsworth (Oxford: Rowman &
Littlefield Publishers, 2002). Wolfgang Streeck drdilippe C. Schmitter, "Community,
Market, State and Associations? The Prospectiveribatibn of Interest Governance to
Social Order,"European Sociological Revied, no. 2 (1985). Frans van Waarden,
"Market Institutions as Communicating Vessels: Chartggween Economic Coordination
Principles as a Consequence of Deregulation Paligie#\dvancing Socio-Economics. An
Institutionalist Perspectiveeds J. Rogers Hollingsworth, Karl Miller, and Elléane
Hollingsworth (Oxford: Rowman & Littlefield Publishg 2002).
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comparison becomes impossible: one can no londerFas goodx, should we
have mode of provisioa or b? sincex itself changes when provided througbr
b.®® However, if a practice changes its mode of provisthe second practice is to
be considered the successor of the first one. @ukd ctherefore say it is a
different practice, but with equal justice it caa &aid to be the same practice
which has evolved in a certain way (am | the sasrsgn as this morning, given
the continuous process of cellular change?). Thestantive normative question
remains the same. Formulated as about a choicesbaptdifferent practices it is:
Should we want to have the packageum-a or x-cum-b? Formulated as about
the same practice it is: Should gomdbe provided througla or throughb?
However conceived, the predicament is that thersoime identifiable — albeit
evolving — cluster of activities about which a a®has to be made. We therefore
need independent arguments referring to the ddsivabs of one of the
alternatives over the other (or for having both).

Digression — comparison to the spheres approdedr those interested, | will
now relate my exposition of the basic conceptheodlternative characterization
of the market as a “sphere” as often found in ttezdture on commaodification.
Michael Walzer in his well-knownSpheres of Justic€1983) distinguished
several spheres and related the question of disitribjustice to the allocation of
social goods over these spheres, one of which easarket (or, as he called it,
the sphere of “money and commaodities”). The maiticesm of his approach has
been that it carves up social reality into difféardamains that have to be rigidly
separated from each other, while in fact more nednmderstandings of reality
do more justice to the meanings we attach to diffeigoods. Thus, Margaret
Radin accuses the spheres approach of “compartatizemd” reality: “the
traditional view wrongly implies the existence oflaage domain of pure free-
market transactions to which special kinds of peatinteractions form a special
exception.® Similarly, Viviana Zelizer accuses two defendefstiee spheres
approach — Walzer and Elizabeth Anderson — of vdieg calls the “hostile

53 Adrian Walsh discusses the example of a profesbor replies to the objection that he
should not commodify his teaching, that he is nomp$y doing something else instead: he
is now “queaching,” so the objection does not apalsh rejects the professor's
rhetorical move, but he concludes that it necessitan independent account of human
interests or values to choose between the rivabwdyprganization: “the presumption that
the violation of expressive ideals and values Fdcatly undesirable cannot be derived
simply from an analysis of meaning.... We need sodtitianal account of why some
valuations are more appropriate than others.” Adkidalsh, "Teaching, Preaching, and
Queaching About CommoditiesThe Southern Journal of PhilosopB§ (1998), 443.

54 Margaret Jane Radifontested Commodities. The Trouble with Trade in Geilgren,
Body Parts, and Other Thing&ambridge Massachusetts: Harvard University Press,
1996), 30.
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worlds” view, which treats market and non-marketmdins as mutually
exclusive. This approach according to her misség ‘fhany ways in which
monetary transfers coexist with intimate relatidfisinsofar as these criticisms
are directed at the strategy of distinguishingedéht spheres, they are misguided.
They mistake ideal types for actually existing abagntities. “Spheres” are
theoretical constructs that may or may not be helfaf analyze social reality.
These constructs fully allow for the allocationaofood not to be determined by
one pure ideal type, but by a more complex mixuafrédeal types. The spheres
approach allows “sphere differentiation” or “mittgd pluralism.®® Of course, as
a matter of moral judgment, one may advocate thadtror all goods should fall
into pure spheres (perhaps the fact that Walzerensadh judgments has misled
people into thinking that this is what the sphadésm requires). The approach
itself however allows for deviations from pure spse

A more penetrating criticism shows that Walzer'sdty is ambiguous
between two interpretations of spheres, both ottviaire problemati®’. On one
interpretation Walzer identifies spheres witistribuenda i.e. classes of goods
such as welfare, membership, education, recognitdn for which a certain
distributive principle is found to be appropriafehe argument then is that a
certain good should belong to this sphere, so #matcan conclude that the
distributive principle applies to it. For examplé,we think of the sphere of
medical care as inherently governed by the priecgilneed, we could make an
argument that good (e.g. paramedical care) belongs to the sphere enfical
care and then claim that it therefore should aksalistributed by need. But, as
Govert den Hartogh has argued, this argumentatigéegy is a non sequitur:

Of course, we can always say of an excluded fgditiait it isn’t really “health care,”
but the point is that this is not an argument.abrmot be an objection against taking
some health care provision from the welfare packapat this “crosses boundaries
between spheres.” Whether it does has to be arfjudoly reference to the relevant
principles of justice, given the importance of tigeod in terms of prevalent

8 Viviana Zelizer, "The Purchase of IntimacyAw and Social Inquirg5 (2000), 826.

% Elizabeth Anderson emphasizes this in her disonssf the professional sphere: “The
goods internal to these professions becqragially commodified Pluralism does not
repudiate such mixes practices. Sphere differémtiashould not be confused with
complete sphere segregation.” Andersdalue in Ethics and Economic$47. Similarly,
Margot Trappenburg characterizes “mitigated plstali as those who dislike Walzer's
“principle of spherical autonomy” which requires $trict separation of spheres.” Margo
Trappenburg, "In Defence of Pure Pluralism: Two Regsl of Walzer's Spheres of
Justice,"Journal of Political Philosoph, no. 3 (2000), 346.

87 For the following, | am indebted to Govert den tdgh, "The Architectonic of Michael
Walzer's Theory of JusticePolitical Theory27, no. 4 (1999).
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conceptions of the good life. There is no shortbyt means of the spurious
classification of “spherese.a

This brings us to the alternative interpretatioogcaading to which spheres are
characterized by principles of distribution (thénpiples of desert, need and free
exchange). First we distinguish a number of sphenasacterized by some list of
principles of distributive justice, then we askwhich sphere a good should
belong (given its “social meaning,” according to I¥és). This interpretation
gives a coherent theory, but now the problem i¢ tha concept of spheres
becomes a redundant metaphor for the legitimatpesob distributive principles.
We need an account of the good whose distributemth be decided upon, we
need an account of what options are available (whatiples or mechanisms of
distribution can be distinguished), and we neednadive criteria to decide the
match between good and distributive mechanism. Nowtdo we need the
concept of a sphere (alternatively, the concepspifere can simply be used
instead of the concept of a “mechanism” or “priteipof distribution — | would
have no problem with that).

In comparison, | think that the framework preserabdve has the advantage of
emphasizing that the question about the appropmayele of provision is a
guestion about the institutions thfe practice in which the provision of the good
is embeddedThis directs attention to the wider social cohtiprovision: goods
do not exist as separate entities, in isolatiomfithe people, technologies and
materials that are used in their provision. We sthaonsider the practice as a
whole when we decide about the economic organizativa good’s provision.
Also, the notion of a good’s “social meaning” as thcus of its normative force
is replaced by the notion of the “ends of a practidhis teleological structure
suggests a separate determination of those endkasdhe right provision of
goods is determined by an independent process asonéng, not by an
interpretation of what is already supposed to betained “in the good” (see
further Chapter 4 on this point). Although both gheadvantages are not
necessarily absent from a theory that uses themofispheres as basic concept, |
think that distinguishing practices from their endsstitutions and modes of
provision helps us in constructing a normative theto answer the market
guestion.

%8 |bid. 503.
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2.2 The First Frame: The Constitution of Goods

The object of all modes of provision is a good:hgsgical object or a service that
is to be produced, exchanged and consumed. Goodseceharacterized in many
different ways. For example, physical objects cardbscribed in terms of their
form, size, color, number etc. The sum of all thefsgracterizations makes up the
“constitution of the good” in question. Which chetexistics a theorist wants to
specify depends on the question she is interestdebr our typology of modes of
provision, two central characteristics about goards relevant: whether they are
exchangeable and whether they are commensurabkseTtwo aspects taken
together make up the economic (part of the) canitit of goods$® Exchange is
the alienation or transfer of a good from one agerdnother. Commensuration
means that goods are assigned a quantitativelyifigaeexchange value (price)
that allows them to be compared to other gdddsie common metric normally
is some form of money: performances are measuresetadly and goods are
exchanged for a payment in terms of mofigiyloreover, the specification of the
value of one performance as an exact quantity afendas to be matched with
the exact specification of the non-monetary perforoe in the terms of a contract
— one has to know what one pays for. Priced gobdeetore usually are well
specified in contract; contractual specificatiorl grayment are two sides of the

89 A third aspect is “objectivation,” which | will &e out of consideration because it is
implied by all of my modes of provision. Margaret Radin definesag follows:
“Objectivation relates to ontological commitment. Blgjectivation | mean ascription of
status as a thing in the Kantian sense of somettiiag is manipulable at the will of
persons.” RadinContested Commodities. The Trouble with Trade in Skidren, Body
Parts, and Other Thingsl18. Against this interpretation of objectivatias a general
feature of goods that are exchanged, some havwgiiated objectivation as characteristic
for market exchange. For example, Georg Lukacs “fsinghatftigkeit” as a distinctive
feature of the “Warenstruktur,” Georg Lukéacs, "Dlerdinglichung und das BewulRtsein
des Proletariats," inGeschichte und Klassenbewuftsein. Studien Uber Mackie
Dialektik, ed. Georg Lukacs (Darmstadt: Luchterhand, 1968),. (Later in his text
Lukacs recognizes the central importance of calilitha for market exchange, which
makes it hard to interpret his position, in talkiaigout “das Prinzip der auf Kalkulation,
aufKalkulierbarkeiteingestellten Rationalisierung” and “rationellenkgation,” Lukacs,
"Die Verdinglichung und das BewufRtsein des Prolatsyi 177, 82.). Similarly, Georg
Simmel held that only market exchange (exchangsbjgfcts with equal value) expresses a
full ontological separation of subject and obj&®org SimmelThe Philosophy of Money
3rd ed. (London: Routledge, 1978 [1907]), 97.

0 Comparability is to be distinguished from commeability: the latter is stronger in that
it involves a cardinal ranking, i.e. comparabilitfygoods by means of a common metric.
Ruth Chang, "Introduction,” inlncommensurability, Incomparability, and Practical
Reasoned. Ruth Chang (Cambridge, Massachusetts: Harvainceksity Press, 1997).

! There is nothing essential to this point. One ttank of all kinds of measures as an
alternative, but usually these then function asa&iumoneys.”
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same coin. The different combinations of (non-) hexwe and (non-)
commensuration serve as a first step to distingnisHive modes of provisioff.

Modes of provision Frame 1: constitution of goods

self-provision no exchange & no commensuration

informal provision exchange (direct) & no commeradion

market provision exchange (direct) & commensuration
professional provision exchange (indirect or dir&ctommensuration
public provision exchange (indirect) & commensumati

There is only one mode of provision that does nohstitute goods as
exchangeable. This iself-provision When subject to self-provision, a good is
both produced and consumed by the same agent. d@aege with others takes
place (a fortiori, no commensuration takes platieeg). This mode of provision
is applied to many goods provided on a daily basia matter of course. Cooking
our meal, driving to work, washing our clothes,. etave all provide these goods
to ourselves most of the time. Alternatively, weulco make these goods the
subject of a market exchange or some other mogeowfsion: we could dine at a
restaurant or enjoy a meal at a friend’s placecaad hire a taxi or get a ride
from a colleague, we could bring our clothes tolthendry or ask our parents to
wash them. The absence of exchange with others smamkinstance of self-
provision.

The combination of exchange and non-commensuradidhe distinguishing
trait of our second mode of provisiomformal provision For goods provided
according to this mode, both a common metric (Prieexd contractual
specification are absent. This is anything butiaagdental or regrettable trait. On
the contrary, the deliberate vagueness thus crediedt performances may serve
various social functions. For example, in an imaottsubspecies of informal
provision, gift exchange, the deliberate lack afqgision in the determination of
value is coupled with the creation of a lapse mitibetween the first performance
and its reciprocal counter performarféeThis lapse of time allows the

2 One can have exchange without commensuratiomticannot have commensuration
without exchange (at least as a combination usegrfctical purposes, in some mode of
provision).

3 When there is no lapse of time but exchange tplase simultaneously, one can speak
of a subspecies of “cooperation.” See Angeliks Krefho distinguishes between taking
turns reciprocally (“Dienst”) and simultaneouslypiding a good (“Kooperation”). Both
according to her produce an “unshared good” ane @be distinguished from producing
a shared good (“geteilte Praxis”), such as in wajkiogether. The latter does not involve
any exchange, so it would in my scheme be a sulespe€ self-provision (a collective
form of self-provision, where the agent is a granptead of an individual) Angelika
Krebs, "Arbeit und AnerkennungDeutsche Zeitschrift fiir Philosophd® (2001), 700.
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exchanging parties “to be in debt” to one anothed & stress their mutual
dependencé& The exchange of birthday presents is a common pbeanThe
calculation of anything more than a rough balaneewvben the presents one
receives and the presents one gives in return Wieeather person’s birthday has
come is often deemed inappropriate. In anothemamtuaf informal provision no
counter performance is expected at all, apart fisome gratitude from the
receiver. Here informal provision may be used tpress a loving relationship
(think of the care of a parent for a child), animgic motivation to do well (think
of the finder of a wallet returning it to the owpestc.

Within the three remaining modes of provision goads both exchanged and
commensurated. Here we have to distinguish betviwentypes of exchange.
One is the direct quid-pro-quo variant, where tygerts exchange goods between
them: A delivers good to B and B delivers googlto A. This variant is the most
common one fomarket provisior® By contrastpublic provisionmakes use of
an indirect kind of exchange, where money is poseledually by collecting taxes
— from a group of constituents (A, B, C, D, eto.atcentral actor (usually a state-
like entity) who provides a good in return. If thiood is delivered to all
constituents indiscriminately it is a public goot. the good consists of
entittements delivered to only some of them on libsis of specified criteria |
will speak of public entitlements. Finally, f@rofessional provisiorexchange
can take both forms. Exchange is of the quid-pro-¢gind if it is going on
directly between a professional (say a lawyer dpetor) and a paying client. In
contrast, exchange is indirect if money is pooledtifie purpose of providing the
professional service, either through public fundsubsidies, or through private
donations. These three modes of provision are durtlifferentiated from each

" The distinction between gifts and commoditiesaatested. Some state that gifts have
“shadow prices” and therefore implicitly obey thecleange logic of market goods (most
often both are then characterized in terms of lleery of rational choice). In maintaining
the distinction but embedding both in a framewofrknodes of provision | reject the view
that gifts follow essentially the same logic as kets while on the other hand | do
acknowledge that gifts are (alsegonomicphenomena. See also Bourdig@he Logic of
Practice 105. SahlinsStone Age Economic&93-94., Andersonyalue in Ethics and
Economics151-52. Richard Titmus3he Gift Relationship. From Human Blood to Social
Policy (New York: Pantheon Books, 1971), 217. Arjun Appadu "Introduction:
Commodities and the Politics of Value," Tthe Social Life of Things. Commodities in
Cultural Perspective ed. Arjun Appadurai (Cambridge: Cambridge Univerdiress,
1986), 9-13. Aafke E. KomteiSocial Solidarity and the GiffCambridge: Cambridge
University Press, 2005), 17-21.

S As may be clear from the former discussion, #l& the common form of exchange for
informal provision, even if not the only conceivalane. Informal exchange patterns are
conceivable which are neither direct (in the quid-quo sense) nor indirect (in the sense
of pooling to a central agent). For example, thafkthe famous Kula trade, in which
objects were exchanged in circles of participaner arious islands. Polanyihe Great
Transformation. The Political and Economic OrigmfsOur Time 52-53.
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other on the basis of our second frame (see netiosg This completes the
conceptual exposition of the first frame. Before pveceed, some remarks on its
relevance to our theme of commodification are oheor

Controversies may arise over the appropriateneshefmarket due to its
framing goods as exchangeable and commensurableto Asxchange, it is
sometimes claimed that certain goods should bethafmarket because they
should not be exchanged, i.e. be the subject éfpselision or no provision at
all. The presence or absence of opportunities ¢hange is partly an ontological
matter. For example, given the world as it is,sithiard to understand what it
would mean to exchange things like the universeindigrace, a memory or a
friendship’® As these examples show, some of these things tasrem be
produced by an agent (such as the universe oradgriace); hence they cannot be
the object of any mode of provision. Other thingigch as a memory, cannot be
transferred to someone else; one cannot lose a pdmgaelling it. Again other
things, such as a friendship, can only be ‘produitedooperation with others but
without exchanging them (I cannot provide a fridrigsto myself, nor can |
transfer my friendship with another person to adttparty)’”” In most cases,
however, opportunities for exchange are not oniolity given butsocially
constructed Social norms formulate whether it is possible appbropriate to
exchange blood, organs, sexual services, vote#tanjilservice, legal verdicts,
etc. These norms can be contested; competing nieartheories make different
judgments over which exchanges are to be endorsedwhich are to be
blocked’™

In other controversies the focus is on the aspecommensuration. Here the
guestion is whether the goods at stake should bbhagexged for a price on the
market or without commensurating, i.e. through iinfal provision. A standard
example is sexual activity, which can be providéthes informally or as a

® Some of these examples are taken from Judith AntBéocked Exchanges: A
Taxonomy," inPluralism, Justice and Equalityeds David Miller and Michael Walzer
(Oxford: Oxford University Press, 1995).

7 Neither friendship nor love are exchangeable gpaker, they social relationships that
supervene on the exchanges made between the perstersaining them. Of course,
simulacra of such relationships can be objectsxoh&nge (for example, one can sell the
service of keeping someone company). Alsdhin such relationships the use of several
modes of provision is possible — nothing prevenenfls from exchanging some goods
between them for money, giving other goods as gifi sharing still other goods between
them.

8 For another set of controversies the markiei's of exchange (either direct or indirect)
is in dispute. For some goods one may endorse ubicpgood structure of a “common
pool” that gives free access to all people sim@tarsly, after previous bundling of
resources. Think of museums of national interestlandscapes such as beaches or
national parks. Markets, as they embody the digeéfpro-quo kind of exchange, cannot
imitate such an open access structure of allocésiea also Section 3.2).
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commodity in prostitution. Another example is céoedependents, which can be
provided without the expectation of a payment omawarket good (for further
discussion of the appropriateness of payment amdraxiual specification for
care work, see Section 7.2). The objection to consueation for these kinds of
goods is usually couched in terms of instrumental Etrinsic valuation. In its
strongest form, the objection is that commensunatioplies an instrumental
valuation of goods (according to their price) tisdhcompatiblewith the intrinsic
value that we should attach to those goods. Ingtrtah valuation drives out
intrinsic valuation. Being paid for care work, fexample, would destroy the
intrinsic motives characteristic of good care. Hwere this incompatibility
objection overstates the effects of commensuratiois. possible to intrinsically
value a good even though it is subject to commextisur.

First, it might be the case that while during matkansactions agents value a
good in a strictly instrumental way, after the saction intrinsic valuation is
restored. In the commaodification literature we fiselveral instances of this, in
stories about pets and ponies that are unemotjoaetjuired on the marké&t At
the moment of purchase those animals are merelyalses, but as soon as the
owner has taken them home an altogether differadtlaving relationship may
set in. Thus, the single moment of commodificai®quite harmless, and even a
necessary practical precondition, one could sayhdwing and loving the animal
at all®* Goods have to be valued for their intrinsic préigsrin order to be
interesting as exchange values, instrumental valB8esond, instrumental and
intrinsic valuation may more or less peacefully xdse in people’s “mixed
valuations.®! For example, one can enjoy one’s work as rewariinigelf and at
the same time value its financial remuneration. Garevalue the friendly contact

9 For the pet variant, see Edward SoMeeyrality & Markets. The Ethics of Government
Regulation(Lanham: Rowman & Littlefield Publishers, 2003);&3. For the pony variant
see Adrian Walsh, "Are Market Norms and Intrinsialvation Mutually Exclusive?,"
Australasian Journal of Philosophy9, no. 4 (2001), 532. Another variant is the
appreciation of a cup of cappuccino: see Jeremydkda] "Money and Complex
Equality," in Pluralism, Justice and Equalityeds David Miller and Michael Walzer
(Oxford: Oxford University Press, 1995).

8 Anthropologists talking of a “commodity phase” tlypods can enter and leave provide
support for this point. A good can leave the comityoghase so that the instrumental
valuation expressed at the moment of market exahdogs not prohibit its later intrinsic
valuation. The realm of market exchange and theexent realm of consumption should
be disconnected. Intrinsic valuation properly bg®in the latter realm. See Appadurai,
"Introduction: Commodities and the Politics of Valu&3. Igor Kopitoff, "The Cultural
Biography of Things: Commoditization as Process," Tine Social Life of Things.
Commodities in Cultural Perspectiveed. Arjun Appadurai (Cambridge: Cambridge
University Press, 1986).

81 This is one of the senses in which Margaret Raalkstof incomplete commodification.
See RadinContested Commodities. The Trouble with Trade in Sleidren, Body Parts,
and Other Things102ff.
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with one’s business partner and the advantagesctiigact brings to one’s

business. For this to be possible, people haveetoalle to deal with the

ambiguities involved. They may be capable of terapby sidestepping the

instrumental aspects of the activities they undiertéorgetting that the attractive
man they are talking to is also their businessngaystor that their exciting dance
is “just part of the job.” In all of these cases ttapacity for mixed valuations is a
necessary condition for the generation of exchaadee.

This makes the issue of commensuration into a egetit one. Is it possible
within a specific practice to combine the presesiceayments and contracts with
the proper kind of intrinsic valuation of the gottht is to be provided? For
example, can mixed motivations in care work be lstal heavily competitive
markets, where a focus on price considerations makdifficult to maintain
intrinsic valuation of the relationship betweenypder and client? Much depends
on the specific characteristics of the practickaatd. In Chapter 7 | will illustrate
how we may evaluate this issue of commensuratidghdrcontext of care services
to dependents.

2.3 The Second Frame: The Creation of Rules of Prmion

Once the economic constitution of goods along W dimensions of exchange
and commensuration is in place, the second queistioow these goods are to be
provided; that is, what rules have to be followedallocate them over the
participants in the practice. The creation of thades of provision forms the
second frame, which serves to further differenttate five ideal-type modes of
provision.

There are two possible ways of characterizing thekss of provision. One is
to understand them as distributive principles, ashisiel Walzer did when he
proposed three classical principles of distribufivgtice to segregate goods into
different spheres (need, desert and free exchdhge).my purposes the problem
with this approach is that there is no simple aneite relation between these

82 Michael Walzer,Spheres of Justice. A Defense of Pluralism and Egu@New York:
Basic Books, 1983), 21-26. See also David MilRinciples of Social JustickCambridge
Massachusetts: Harvard University Press, 1999)326who uses a slightly different
scheme of need, desert and equality (capturing eh@akchange under desert). Jon Elster
uses the same approach, although his aim is geavestd understanding the decision
making of concrete institutions rather than idstirii§ social spheres, and his categories of
allocative principles are much more fine-grainednthWalzer’'s threefold scheme: he
distinguishes egalitarian principles, time-relagadhciples, principles based on status,
principles defined by other properties and a meisinarbased on power. See Jon Elster,
Local Justice. How Institutions Allocate Scarce @®@and Necessary Burderfslew
York: Russell Sage Foundation, 1992), 67ff.
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distributive principles and the five modes of psgiwn. For example, | have
characterized public provision as a kind of exclamgwhich contributions are
pooled from a number of agents and a good is peavid return. There is not one
fixed principle for collecting these contributiongr for providing the good. On
the contributive side of the exchange one can Ut #ax, a progressive tax and
many other kinds of tax schemes. On the delivesitig, one can also use
different rules to specify citizens’ entitlemensgsich as social security benefits,
subsidies for art, health care benefits etc. Pybliwision is not characterized by
a specific principle or set of rules but rathertbg way in which these rules are
devised; through the mechanisms of a procespatifical decision making®
Classical distributive principles are then bestosived as options that may be
contemplated for the provision of a certain goothimithe political process. As a
result, goods, y, andz may all be provided publicly, but according to dint
distributive principles. For example, a communitayrdecide thak should be
distributed according to the principle of need (&gglth care), whilg should be
distributed according to the principle of desery(eigher education) ardis a
classical public good to which everybody has freeeas (e.g. police protection).
There is no simple one-to-one relation between ipulprovision and a
determinate distributive principle.

Modes of provision Frame 2: Creation of rules of tle provision
Self-provision allocation to producer
Informal provision social norms
- price mechanism, on the basis of preferences|and
Market provision
endowments
Professional provision expert knowledge
Public provision political decision making

A similar conclusion holds for informal provisioma professional provision. For
informal provision, social norms determine which rules of provision are
appropriate for the allocation of a certain good. with public provision, these
norms can prescribe different rules of provision different goods or for the
same good in different communities. For example division of household tasks
between the sexes can be according to gender ir sommunities (usually the
women doing all the work), according to strict diyain other communities
(man and women each contributing half of the worehd according to

8 Most often the political process takes place imation-state, but the term “public
provision” is meant to cover provision by non-stptilic authorities as well (making use
of the same pooling kind of exchange): local comitiesy regions, international public
organizations, etc.
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proportionality in again other communities (bothntrbuting in proportion to
time available), etc. Moreover, social norms camoge or less strict in allowing
deviations from the standard norm. In any commurtitg social norm for
household work could either be to strictly preserdne specific allocation rule
(the examples just mentioned), to prescribe a defale but allow deviations
according to the choices of the individuals in Hoasehold, or not to prescribe
any rule at all.

For professional provision the rules of provisiore @&reated by thexpert
knowledgeof professionals, and define what counts as goodigion. Again, this
allows for different rules to be generated, acauydp the good at issue and the
state of expert knowledge at the time. For examfile, medical profession
constantly adapts its views on illnesses and treatsnto the latest state of
knowledge, generating real differences in the miowi of medical care to
patients. These rules need not have anything inntmmwith the rules used in
other professions, such as law, journalism, sciera, etc. If financial
contributions for professional services are pooliedthe state or another public
authority, then usually a mixed mode of public—pssional provision emerges.
The political process will then specify the maifesiwhile leaving the detailed
application of these rules to professionals. laficial contributions flow directly
from clients to professionals, then professionabvigion closely resembles
market exchange: for direct, quid-pro-quo exchamgk commensuration of the
service to be provided is also characteristic eftarket. The crucial difference
is that professional provision often takes placgeura (publicly sanctioned) fixed
price scheme, which shelters professionals’ acti@ml decisions from
competition with their colleagues and from havirg dater directly to the
preferences of their clients.

In contrast to the openness to a diversity of rfileghe modes of provision
discussed so far, self-provision is characterizgaie simple rule of provision:

84 Each of the three modes of provision discussefarsis characterized by an additional
openness to different arrangements, at the metd-lgvthe “constitutional” rules that
determine how political decision making, the forimatof social norms and the generation
of expert knowledge is to take place. The politmalcess itself can vary between different
communities and within a community over time: itnche dictatorial, monarchical,
democratic, republican, etc., and characterizedfusther differences in the details of
political procedures as well as the habits ingmifme the informal political culture.
Similarly, the way in which expert knowledge is dml and disseminated among the
profession differs between professions (think o€islogical characteristics of many
professions such as common training and diplomaiirements, codes of conduct
formulated by the professional association, inteanbitration in case of complaints, etc.).
Finally, the generation of social norms may be sctbjo different kinds of processes,
depending on the characteristics of the communpityvhich they are to be valid.
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allocation to the producer of the goolls rule of provision simply reflects the
fact that self-provision is characterized by theeaize of exchange.

This brings us to our last mode of provision, ne&fgrovision. The market
resembles self-provision and differs from the ottteee modes of provision in
that it is also characterized by one unique rulpro¥ision holding for all actions
under this mode. Allocation on the market takexelaccording to th@rice
mechanism with preferences and endowmentd§ the exchanging agents
underlying the formation of pricés.In comparison, the market is a form of
decentralized or spontaneous order whereas thamafpprofessional and public
modes of provision all exemplify some form of cotige order® This does not
mean that in the latter modes of provision all mematof the relevant community
have to be involved in the formation of social nerprofessional knowledge and
political decision making; but it does mean that thsulting rules are legitimate
to the extent that the relevant community as a /lagkcepts the outcomes of the
process of rule formation. For the market this iffetent; once a market is in
place, there is no need for an additional procéssle formation. The resulting
allocation is considered legitimate because onegfepences are taken to be the
best measure of one’s interests and each agemnitadbat his own endowments
determine his market opportuniti&s.

A note of caution is warranted about this spontasedharacter of the market.
It does not imply that no rules can be set as caimé$ upon market exchange. As
is the case for any other mode of provision, add#l rules are always possible
while respecting the general rule of provision tisatised. For example, the fact

8 In Chapter 8 | will elaborate on two more speciiements that are not explicitly
included in the market definition here: the preseat competition and the orientation of
agents toward profit maximization. Both are required the notion of the price
mechanism, but only to a certain — variable — exfEne reason is that if we would require
perfect competition (the economic model operfect market) to be able to identify a
market, there would be very few markets. Similatlglo not require that in the market
preferences are rationally ordered, that agentg Ipavfect information, transactions are
costless, etc.

8 The distinction is that of Hayek betwetaxis (made order) andosmos(grown order),
where the market order aratallaxy is presented as an example of the latter. The
distinguishing feature according to Hayek is thairganeous orders do not presuppose an
agreement on the ends of action (but we may questie extent to which informal,
professional and public decision mechanisms pressgpuch an agreement). Friedrich A.
Hayek, "Rules and Order," ihaw, Legislation and Liberty. A New Statement of the
Liberal Principles of Justice and Political Econopsd. Friedrich A. Hayek (London:
Routledge, 1982), 35ff. See also Hayek, "The Mirafj8ocial Justice,” 107ff. Similarly,
Habermas defines the market as a system bringingutalsocial integration
“spontaneously,” i.e. without the need for an otaion toward moral rules. Habermas,
Theorie des kommunikativen Handelns. Band 2 Zurigkritder funktionalistische
Vernunft 176.

87 For a justification of these characteristics, Gaethier Morals by Agreement
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that the market takes the personal endowmentsasfta@s given does not imply
that no rules can be devised to change these endotsnior markets for which

a reliance on each person'’s individually acquiresburces is judged problematic,
one may endow them with a publicly financed budgdie spent on the relevant
market (voucher scheme). Similarly, even if the katauprocess itself does not
correct or judge the preferences of market paditip on their merits, this does
not mean that no additional rules can be set wbieistrain the process by which
these preferences are formed, while leaving thkebaarocess itself intact. Rules
restricting advertising for certain products or ageups provide an example of
this. In general, then, the market is a systenpafé procedural justice” in which

no pattern of outcomes is predetermined. Nonethelesnstraints on such a
system are possible which define the rules undechwthe game is to proceed
(see also Section 3.1 about additional institulidhsThis completes the

conceptual exposition of the second frame.

Its relevance to commaodification issues lies in¢batested nature — for some
practices — of the market’s reliance on individupleferences and endowments.
The market’s dependence on endowments (one’syatuilipay) may be a problem
for those goods that are judged necessary in samees to develop basic
capabilities, to participate as a citizen, etc. ldeer, the conclusion is often too
hastily drawn that it is therefore necessary teereto public provision of these
goods®® A market-compatible solution may also be possileich is to provide
a personalized budget on the basis of an indepémaheingood-specific criterion.
This is the voucher scheme mentioned above, ledditge emergence of a so-
called “quasi-market?® For example, in some health care markets peojtlarge
earmarked budget according to their medical stath&gh can be spent at will in
the relevant market for health services. In prilgiguch a solution takes away
the threat of distributive injustices in the alldoa of the good over all needy
persons. Needless to say, the adequacy of thitiaoldepends on a proper

8 For a discussion of systems of impure versus punecedural justice, and a
characterization of the market in terms of theelatsee Elizabeth Anderson, "Against
Desert: Markets, Equality, and Pure Proceduralckistdraft 2007).

8 The reliance on endowments is also often addresséue level of the market system
taken as a whole. This discussion centers on tmeefs of the initial distribution of
endowments; if this distribution is somehow unfageneral redistribution programs
(progressive taxes, inheritance taxes, social #gchenefits, etc.) are proposed as a
solution. There is a connection between this gengystems discussion and the goods-
specific discussion of endowments: in as far a®emaents are equalized for specifically
important goods, one can defend that ex post gerettributive corrections of market
outcomes become less urgent.

9 Julian Le Grand, "Quasi-Markets and Social Pdlidlhe Economic JournalO1, no.
408 (1991), 1260. He defines quasi-markets as mmrkéth three characteristics:
competition between providers which operate asitpoofnon-profit institutions, demand
in the form of vouchers and consumer choice dedeljsit a third party.
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institutional design of the organization that detigres the size of the available
budgets, the criteria for receiving contributionsoni these budgets, etc.
Moreover, for some practices the voucher soluti@y fpe unable to remedy the
objections raised against the market’s reliancesodowments. In Chapter 5 |
will discuss whether this is the case for the gawdsecurity; whether the
construction of a voucher-based market is ableatisfy the basic need for
security services that all citizens have (Secti@).5

The other potentially problematic feature of therke& under the second
frame is its reliance on preferences. Objectiorne lage directed at cases where
preferences may lack reliability as a basis foriglen making because the
process of their formation is distort¥dSome psychiatric patients, for example,
may not be able to make correct judgments about fileire well-being, so that
treating them as autonomous consumers poses prabli@mnother cases, such as
education, it may be the point of these practicefotm preferences in the first
place. Treating students as consumers able to jimdgquality of their education
may be problematic for it requires a judgment whigim only be made after
having followed educatioft. The creation of a quasi-market may also provide a
solution to these problems. On a quasi-marketd tharties help consumers to
form their preferences. For example, psychiatritiepés may be assisted by
counselors who help them decide between hospitilstors and treatments;
national lists of schools’ educational quality mgyide prospective pupils and
students in their choice of school; etc. Here m@é demands are put on the
institutional design of these markets to make wosk. Adverse incentive effects
are to be expected. For example, when schoolsvataated according to certain
criteria, they will try to score high on theseteria while possibly neglecting
other indicators of quality which are perhaps lessble or more difficult to
measure.

Another problem arises when preferences are forsnedessfully (so there is
no distortion), but create outcomes which are digathgeous from a social point

°1 The market's reliance on preferences should ndaken to mean that preferences are
exogenougo the market. Preferences are formed at leaslyparthe market itself. The
question is, even when producers (try to) infornd amfluence consumer preference,
whether or not the process can be judged as @rfflgiautonomous to count the resulting
preferences as “belonging to the consumer.” Se&d&icS. McPherson, "Want Formation,
Morality, and Some 'Interpretative’ Aspects of Emmit Inquiry," in Social Science as
Moral Inquiry, eds Norma Haan, et al. (New York: Columbia UniitgrBress, 1983). See
also Samuel Bowles, "Endogenous Preferences: Ther@ulConsequences of Markets
and Other Economic Institutions]burnal of Economic Literaturg6 (1998).

2 These kinds of cognitive restraints on the partafisumers are only one source of
distortions. Another source is the inability or ulimgness on the part of producers to give
adequate information about their products. Regulatimy then be required to enforce
transparency.
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of view, under some preference-independent normattandard. Here it is the
adequacy of a reliance on individual preferencas igitself in dispute. We will
encounter two examples of this problem in ParnliChapter 5 | will discuss the
tendency of the market to increase preferencesefturity services — that is, more
anxiety — than is warranted by objective levelsindecurity (Section 5.2). In
Chapter 6 | will discuss the market's ability toeate preferences for media
content that serves the democratic ideal of a pudghere (Section 6.2). To the
extent that preference-independent standards efisioa are to be endorsed for
these and other goods and markets fail to redtieent markets will have to be
replaced by other arrangements; at least, if tlmker arrangements perform
better at realizing these standards. The conclubene is the same as in the
discussion of the objection to commensuration & pihevious section: whether
this is the case is a contingent matter that mesaddressed at the level of
specific practices.

2.4 The Third Frame: The Subjective Dispositions

For any mode of provision to be successfully immgeated in a practice, we have
seen that it is indispensable that the object tivigcat issue is constituted as an
economic good that is or is not exchanged and/ameensurated (first frame,
Section 2.2). Furthermore, we have seen that ihdéspensable that rules of
provision are created to govern the allocatiorhef good (second frame, Section
2.3). But the two conditions taken together ark issufficient. A third condition
is that agents need to have the right kindnattivationto act according to the
mode of provision and thereby to reproduce the kihdocial relationsthat it
requires. One could say that while the first twanies give the structural (or
‘systemic’) features of the five modes of provisioie third frame refers to the
dispositions on the agent/participant side that dlve to be fulfilled in order to
implement a mode of provision.

Both elements in this frame — our motivationaltatte toward the provision
of a good and our attitudes toward the other ppgits involved — cannot be
strictly separated; they merge in the “subjectiigpdsitions” that make up the
third frame. As is clear from the table below, vbachosen to classify these
subjective dispositions in three types, depending(ip whether the required
subjective disposition is to establish a relatidpdietween the agents involved in
the mode of provision and, if so, (ii) whether tretationship is brought about for
its own sake or for the sake of the economic ainprofducing and consuming
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goods® The latter distinction marks the line between peas and impersonal
relations. Personal relations are characterizedarbyinterest in other people’s
concerns (ideals, values, emotions, etc.) anddrmretation with this other person
for its own sakeln impersonal relations this kind of intrinsidérest is absenrif.

Modes of provision Frame 3: Subjective dispositions
Self-provision a-personal

Informal provision personal

Market provision impersonal

Professional provision impersonal

Public provision impersonal

For self-provision, since it is based on the abseasfcexchange, social relations
with others do not arise. In fact, often the mdiwma behind self-provision is
exactly to avoid such relations and to establisheasure of independence from
others (the autarkic ideal).

For informal provision we saw that the absence amhmensuration often
serves to create and express social bonds betwaréinigants. These can vary
depending on the good concerned and the contettiteo$ocial rules governing
provision. Despite these variations, the relatiomsnformal provision can be
described as personal, for agents are not onlyvateti to achieve an economic
result, i.e. the satisfaction of certain preferanbg producing, exchanging and
consuming goods; they are also motivated to establirelation with the other for
its own sake. The relation between the “relationalid the “ economic”
motivation may vary. At one extreme, the economiotive is merely
instrumental to the relational motive. Birthday geets for example would not be
exchanged if it were not for the maintenance ofspeal ties between the
exchanging persons. At the other extreme the oglatimotive, while established
for independent reasons, is required for the ecimomotive to succeed. This is
the case in care work, which requires investmetiénpersonal relation between
care giver and care receiver to respond adequttdetlye needs of the latter. In

% The character of social relations is the main ctbjé the subjective dispositions. Over
and above the rather basic characterization ohkoglations offered in this section, many
other dimensions of the subjective dispositionsuiregl to participate in modes of
provision may be relevant. Because these are ofiatingent on the specific context in
which these modes function | leave them out of iw&ration here.

% The resulting table resembles the distinctioniwithe first frame, with self-provision
and informal provision each in a different categoapd the three remaining modes of
provision together in a third category (but in téurther differentiated as a consequence of
the rules of provision of the second frame).
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both cases, however, the establishment of the pakselation is a requirement
for informal provision to succeed.

This is different for the other three modes of [psmn, where the
achievement of the economic result is paramount asldtions can be
characterized as impersonal. This dnesmean that no relations between agents
can be formed as a by-product of exchanges; it mélaat an interest in these
relations for their own sake is not required totipgrate successfully in these
modes of provision. Apart from this general considien, the social relations
required for market or professional and public gmn are anything but a
homogenous category. For public and professionaigion, much depends on
the specific rules of provision that are establisHeor example, in most modern
societies a specific attitude of impersonalityaguired for public provision. We
do not normally have personal bonds with officiatspublic servants, who are
expected to act “without regard for personal comsitlons.® Here impersonality
takes the form of disregarding irrelevant persaraumstances and retaining a
critical distance. By contrast, for professionabyision in many cases a close
relation between professionals and clients is éistetl. Many professionals need
to know important details about their clients’ kvén order to make adequate
decisions or to establish a measure of trust betwlesm and their clients to make
the treatment work This difference notwithstanding, for both publinda
professional provision social relations remain tiowal to the success of the
provisional practice. For example, these relatiars not expected to continue
apart from this context. Independent personal i;zlatmay even be harmful to
bureaucratic integrity or professional reputatiod damaging to the ability of the
civil servant or the professional to allocate lisaurces between different clients.

This brings us to market provision. Given the méskainique rule of
provision, the type of impersonality required i titmarket can be circumscribed
somewhat more precisely than in the case of priofeakor public provision. The
typical participant in market exchange strives bdain his own goals and does
not value the relations with others for their insic qualities. Everybody “minds
his own business;” this is necessary for the matddtinction well. The public
virtue of a well-functioning market only comes abdueverybody follows the

% Max Weber,Economy and Society. An Outline of Interpretatioei@ogy (Berkeley:
University of California Press, 1978), 225. He attessed the similarity of the market
and bureaucratic organizations in coordinating oacti “without regard for persons.”
Weber,Economy and Society. An Outline of Interpretativei®ogy 975. In other types
of societies, relations between government ageraeidscitizens are much more personal,
where a system of patronage exists which almostnibles what is usual in informal
provision.

% Andrew Brien, "Professional Ethics and the CultufeTaust," Journal of Business
Ethics17 (1998).
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private “vice” of self-interest. Some caution isquired here, for this

characterization is often made into a caricatureréper understanding of the
market’'s motivational conditions only requiresvaakinterpretation of this self-

interested type of impersonality.

Following Amartya Sen, we can distinguish threeeiiptetations of the
individual’s relation to the self in economic tragons. These are the fact that
agents pursue their own goals (“self-goal”); thetféhat one’s goal is to
maximize one’s own welfare (“self-welfare goal”)cathe fact that one’s welfare
depends only on one’s own consumption (“self-camtenelfare”)®” Which of
these interpretations of self-interest are necgskar market interactions? The
inclusion of self-goal is rather evident: we do e&pect market agents to pursue
anything other than their own goals. Sen adds soelRplanation of this feature
that “in particular, it is not restrained by theognition of other people’s pursuit
of their goals.” This fits nicely with the traditial picture of the market as an
institution that allows individual efforts for owises and socially optimal
outcomes to converge. The inclusion of the secanerpretation, self-welfare
goal, depends on one’s interpretation of welfarem@odities are the raw
material of the market game and it would seemtéagay that the welfare derived
from their possession is the aim of the game. Hewnewne can also imagine
people purchasing items out of curiosity, rathemtta regard for their welfare
(the item might actually be damaging to their wedja Unless one stretches the
concept to include these kinds of cases, welfanetisiecessarily what is at stake.
Finally the third interpretation, self-centered faed, should clearly be excluded
from the description of market-based self-interdstis compatible with the
market to pursue goals that aim to further therésis or welfare of others, such
as family members or friends. On the market one actt of oneself but not
necessarily for oneself. As a consequence of thkigon of the second and third
interpretations, a weak kind of self-interest emergs the required subjective
disposition for market exchange.

In a recent discussion in economic anthropology theerpretation of
impersonality in the market was subject of debtmiel Miller criticized Michel
Callon’s work on the “laws of the market” for espmg a market conception that
presents the market as a sphere of calculativeonaity, where price
considerations provide the only relevant informatio agents and buyers, and

o7 Amartya Sen, "Goals, Commitment, and Identity," Rationality and Freedom
(Cambridge, Massachusetts: Harvard University Pi2382), 213. According to Sen, all
three interpretations are lumped together in tisemagtions in standard economic theories
of “rational action.” However, one might broaderr anderstanding of human behavior by
recognizing motivations that do not conform to amremore of these interpretations of
rational action. See also Amartya Sém, Ethics and Economi¢®©xford: Basil Blackwell
Ltd., 1987), 15-22.
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sellers are freed from any further ties betweemthBy contrast, Miller argued,
market transactions are always highly entanglecentg have to invest in each
other's motives, meanings, ideals, etc. in order ahieve a successful
transaction. He gives the example of a car salesm@nhas to make sure the car
to be sold connects to the buyer's deeper psych@bgrives?® The problem
with his argument, however, is that it mistakes dbppearance of mutual interest
in each other for mutual interefr its own sake As Don Slater argued in
response to the Callon-Miller discussion:

Market exchange... presumes a form of property iighthich a transfer of ownership
ends all claims of the previous owner: the objscthioroughly alienated. When we
finish the transaction, we are quits. As opposedifting, commodity exchange does
not aim to perpetuate a social bond between buyesaller, but, indeed, to get it over
with as quickly and cheaply as possible. It celyagims to repeat the procedure in
large aggregate numbers (repeat sales, customerscarhe back for more and are
described as “loyal”) but not in order to sustamme broader social connection
beyond the immediate market transaction.

Thus, insofar as market relations go together veitltertain appearance of
personal connections, that appearance should nobibised with an intrinsic
interest in others. Usually, it is for the sakesefling more, or more effectivek®

Of course an interest in others for its own sakedmsvelop; business partners can
become friends or even lovers. But then their i@mtatakes place outside of the
market frame and is governed by other norms andaapons — which is the best
proof that the market itself does not require thésethe first place. This
completes the conceptual exposition of the thiadnie.

% Michel Callon, "Introduction: The Embeddedness obfiomic Markets in Economics,"
in The Laws of the Market®d. Michel Callon (Oxford: Blackwell Publishers,98).
Daniel Miller, "Turning Callon the Right Way UpEconomy and Socie84, no. 2 (2002).
Don Slater, "From Calculation to Alienation: Disemging Economic Abstractions,"
Economy and Socie4, no. 2 (2002). Another illustration is Grahamvi3on’s attack on
Elizabeth Anderson’s claim that markets are impeaoarguing that relations in some
markets are “interpersonal” instead. See Grahamsbaw"Exit, Voice and Values in
Economic Institutions,'Economics and Philosophy3 (1997). For Anderson’s response,
see Elizabeth Anderson, "Comments on Dawson’s “Bdice and Values in Economic
Institutions”, Economics and Philosophyt3 (1997). Similarly, Ed Soule attacked
Anderson for holding that markets are characterizgahorms of “exclusiveness,” “exit”
and “egoism.” See Soul&jorality & Markets. The Ethics of Government Regjols 62-
63.

9 gSlater, "From Calculation to Alienation: Disentdngl Economic Abstractions," 237.
Similarly Kopitoff remarked: “the primary and immiate purpose of the transaction is to
obtain the counterpart value.... The purpose of téwestction is not, for example, to open
the way for some other kind of transaction, ahdase of gifts.” Kopitoff, "The Cultural
Biography of Things: Commoditization as Process," 69.

100 For a classical account of market impersonalionglthese lines, see WebEgonomy
and Society. An Outline of Interpretative Sociold®6.
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Its relevance to commodification debates is thet fitame inspires arguments
about the market and its alternatives on accounhefsocial relations that they
are able to convey. As an example, take the objectiat the commaodification of
publicly provided goods entails the loss of oneetyf valuable social relations,
i.e. citizenship relations between members of #mes public. The idea is that
when a good is provided to the community as a whdhs strengthens
citizenship relations between those within the fmublvho first fund and then
benefit from the good on an equal footing. Markebvsion cancels this
expressive effect. This might seem strange at §iight, since | characterized
social relations in public provision as impersonabw can they express
citizenship at the same time? However, the impeai#yrof public provision (as
well as that of market provision and professionavfsion) doesnot mean that
the establishment of these modes of provision dagerwe to express the intrinsic
value of having certain social relations. For exkngublic provision of
education may serve to express relations of cisizgnbetween all members of
the community through the medium of a common edaoicak curriculum. The
expressive function of the practice as a wholedpethdent on the subjective
dispositions required of agents acting within thactice. In this case, the success
of the citizenship relation depends positively ba tlisregard by public officials
and teachers of education-irrelevant personal cheniatics of potential pupils or
students.

Although this type of consideration is not withdtg merits, we have to be
cautious about using it as a separate source afvegts about the market. The
loss of certain types of social relations does aotomatically give a good-
specific reason to object to the use of one moder@fision rather than another.
One could always argue that the desired socidlioel@an be expressed through
the provision obthergoods. The challenge is to show wthis good is necessary
to express citizenship, friendship, or any othguetyof social relation. Some
communities, for example, will organize relationf aitizenship around other
common symbols (a royal family, an immigration pgji instead of a publicly
organized educational practice; so why would edocaheed to be publicly
provided in order to achieve citizenship? One wddgle to show that education
is indispensable or at least much better placenl dittaer goods to provide such an
expressive function. In spite of this problem, ddagations about social relations
are almost always present in the background, whétle for the state provision
of security services (Chapter 5), the role of thedia in the establishment of a
public sphere in civil society (Chapter 6), or thersonal qualities of informal
provision of care (Chapter 7). The creation of ity of social relations does
matter; although the link with the provision of sifie goods often is a contingent
one.



60

2.5 Some Additional Issues

Having presented the conceptual exposition of ke fdeal-type modes of
provision, | want to clarify several remaining issu To that end | offer three
further sets of remarks, about the completenesheoframework, the nature of
agency and the methodological implications of usileal types.

First, there is the question as to the exhausts®rad the framework. In
Section 2.1, | characterized modes of provisioninssitutions organizing the
economic aspect of practices, i.e. the integratibrthe stages of production,
exchange and consumption. Now one could ask to ektant the five modes of
provision are exhaustive of all the possibilitinghis respect. As far as | can see,
there is at least one other mode of provision toald have been added to the
framework. This “sixth mode of provision” is violenne-way exchange by one
party taking goods from another; in activities sachtheft, plundering, robbery
and war*®* Economically, this kind of “exchange” has playednhajor role, and
has been considered by many individuals, gangsptdes and empires as an
attractive alternative to production and exchanigeone of the other modes of
provision. Nevertheless, | have chosen to exclhderhode of provision from the
previous sections. The reason is that inclusiorthat framework serves the
purpose of identifying alternative institutionatagegies to be contemplated when
we deliberate on the governance of our practideseéms hard to defend the
inclusion of this alternative, since it violatesetltooperative nature that is
required for any institutional arrangement to hlagitimacy among both parties
in the exchang&”?

Another solution to the economic problem is noptovide goods at all. The
provision of goods, in the last instance, servesstitisfaction of preferences. The
ends of a practice specify which preferences arketeatisfied (and which are
not), how they are to be specified, by whom theessary goods are to be
produced, etc. Non-satisfaction of preferenceshés “scetic” solution to this
economic problem, which consists of their suppoagsvoluntarily by the agent
or involuntarily by the decision of the social ongation that is responsible for
the category of preferences at sté#Rd=or example, governments in conjunction

101 This alternative is not mentioned in most of theial theories mentioned earlier in my

note on the overview of the literature in Sectiod.2For an exception, see Fiske,

Structures of Social Lifed9-20 and 398-400.

192 we should distinguish legitimacy in the broad sensed here from consent in the
narrower sense. For example, public provision n&jeitimate as a form of cooperative

action, even while it requires exchanges that metyeparticipant in the scheme consents
to (taxation).

193 For a more elaborate discussion of the ascetigtisal to the scarcity condition and its

philosophical credentials, see Rutger Claasstat, eeuwig tekort. Een filosofie van de
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with medical professional associations can ingitat health care system that
systematically fails to satisfy some medical prefiees, leaving the persons
having those preferences to have avoidable paffersiom avoidable illnesses

or a premature death. As dramatic as this particek@mple may sound, any
practice must draw a line between the prefererfwasatre to be satisfied and the
needs that it is unable or unwilling to sati$f/Although non-satisfaction is not a
positive way of providing goods on the same lewelttee main five modes of

provision, we have to keep it in mind as an altéveacourse of action.

Second, there is the nature of agency. The langus@e in this chapter may
have given the impression that the agent produ@rghanging and consuming
goods is always an individual. This impression atsd, for collective agents
(organizations) can also act to provide goods. Taises the question how to
organize the interactions of individuals coopemgiim such a collective. For this
organizational problem, the modes of provision lbarused as well. The resulting
duplication of modes of provision is best illusé@tn the use of the term “labor.”
On the one hand labor is the generic name for thigity of providing goods.
This is true for any mode of provision: producingods for oneself (in self-
provision) or producing without being paid (in infieal provision) is labor, just
as producing commodities for the market is. Ondtier hand, labor is also itself
a good that can be provided by individuals to nteetneeds of collectives. For
example, labor can be bought and sold as a madad gontracted for by an
organization which in turn produces goods eitheat &sluntary association for its
beneficiaries, a commercial company for its cust@mea professional
organization for its clients or a public agency f@r citizens. Alternatively the
same labor may be publicly designated (civil oritaiy service), offered
informally (voluntary labor), or acquired by for¢eerfdom and slavery). This
shows that as soon as productive activity is omghiin a collective structure
these activities are themselves goods that are upemtj exchanged and
consumed. It also shows that for both activitiethe- provision of the original
good and the provision of the labor that provides driginal good — it need not
be the same mode of provision that is used (althcsmme combinations are
more natural than others).

Finally, | turn to the methodological implication§using ideal types. Against
frameworks similar to the one developed in thispteait is sometimes objected

schaarste[The eternal shortage. philosophy of scarcity] (Amsterdam: Ambo, 2004),
169ff.

104 The refusal of a practice to satisfy needs mayeeitesult in a disappearance of these
needs or a permanent frustration of them. In FradcH's classification of responses to
social scarcity, this alternative outcome is lab€longestion.” Fred Hirscl§ocial Limits

to Growth(London: Routledge & Kegan Paul, 1977), 30.
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that they “essentialize” the market, providing amage of it that is, upon closer
inspection, caricatured or even plainly false. Adiong to this objection we
cannot define “the market.” Therefore we would dtér to study only specific
“markets,” not “the” market, since “the” market doerot exist anywhere in our
social world. However, against this objection | Wbmaintain that every theory
to some extent has to make use of ideal-type amigins. In social thought,
whether we call them domains, spheres, practigespmething else, the need to
have concepts that refer to more or less stableédantifiable features of social
reality remains. The debate should therefore beutaitive usefulness of the
categories chosen to analyze social reality, notiathe need for such categories
in general® This need for the theorist is mirrored and reioéaf by the use that
actual people make of such concepts to orient them@s and construct their
realities. In the creation of markets, people useideal-type “market” as a
benchmark for their actions, just as public autiesiuse the same ideal type as a
benchmark for legislation.

It is no coincidence that in many debates aboutest@d markets proponents
of marketization claim that “the market is not alrenarket yet,” where “real”
implicitly refers to “well-functioning” in terms ofthe market model that is
presupposed. Ideal types are subject to a selflifulf prophecy: once the
organization of a certain practice becomes marlséth, the market (as a general
model) will exert pressure on people to confornitdaules. Such pressure is both
normative (people accepting that acting “market’likis appropriate) and
functional (a systemic logic that forces peoplebey the rules of the game on
pain of losing it). Since the market plays an intaot role in reality as we know
it, it would be bad social theorizing to ignore lih. order to understand social

195 john O'Neill discusses market essentialism andghtly in my view — claims the
following: “It is quite possible that different niaats, like games, may turn out to share
only some family resemblances. It does not follbvt tthe attempt to discover essential
properties is a mistake. It does mean that onebeaynsuccessful. In the end it is a matter
of empirically informed investigation... Those similarities are real — there does exist a
network of properties that thread together entified fall under a term. If it is the case that
markets are, like games, united only by a set ofilfalikenesses, those likenesses are
real.” O'Neill, The Market. Ethics, Knowledge and Politidst. It is telling that most
authors criticizing the use of the market conceptindt escape the need for using some
ideal types but simply define them at a lower leskhbstraction. For example, Viviana
Zelizer, who criticizes the dichotomy of the splsemf impersonal economic versus
intimate relations, instead proposes to identifycladts of action.” In my view, she is right
to refute the dichotomy but wrong in refusing teagnize that she replaces it by some
other kind of ideal-type analysis. Viviana Zeliz&Eircuits within Capitalism," inThe
Economic Sociology of Capitalisneds Victor Nee and Richard Swedberg (Princeton:
Princeton University Press, 2003). Similarly, anfiologist John Davis objects to market-
based or reciprocity-based definitions of excharge instead relies on ideal-type
“repertoires of exchange.” John Davisichange(Minneapolis: University of Minnesota
Press, 1992).
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reality, social theory has to make use of the “litems” that participants
themselves actually us®.This point holds a fortiori for normative theomyhich
claims to be useful for guiding agents in theiri@aw. If that is the aim, that is
one more reason to take seriously the categoriepl@aise to describe their
social lives and actions.

Nonetheless, the objection prompts us to be catiogeneralizing about the
market. Each specific feature of one’s market cptioa may be subject to
contestation; there are better and worse — thamase or less useful — ideal-type
conceptions of the market. My framework is opendatestation of this kind. We
will have to test the features of our market cotiogpfor their occurrence in each
social situation where we claim that a market igspnt and modify the
conception if necessary. Moreover, the objectiominels us that social reality
rarely presents us with the ideal types as we oactsthem in theory. Reality is
endlessly varied and this is also true for the ostecforms in which markets
appear. This intuition does not require us to abanidleal types; but it does
require us to show how these ideal types are tumm@dreally existing social
configurations, that is, how they alienplemented Therefore it is to the
institutional strategies that are available to iempént the market and its
alternatives that the next chapter will be devoted.

108 peter Winch,The Idea of a Social Science and Its Relation tdoBtphy 2nd ed.
(London: Routledge, 1990 [1958]), 41. Similarly, @ka Taylor,Sources of the Self. The
Making of the Modern IdentityfCambridge: Cambridge University Press, 1989), 53-6






CHAPTER 3

INSTITUTIONAL CHOICE AND THE VALUE OF

INSTITUTIONAL PLURALISM

The market question formulated in the introductminthis study was: which
goods should or should not be on the market? Thauiation of this question
makes it sound as if we only need to choose betvigeal types: between an
ideal-type market and one or more ideal-type adittvas. By now, we have to
acknowledge that this picture is too simple. Indfethe normative question
should be one of institutional design, in which thmice of an ideal type is only
the first step. On the basis of a conceptual aisabfshe ideal type market and its
alternatives we have to take account of the impigatmn of these ideal types in
concrete practices. Therefore we have to have arview of the available ways
of implementation or, as | will call thenmstitutional strategiesThe normative
question about the market has as its object thécehmetween these specific
institutional strategies, not between mere ideadsy

In this chapter | will start by giving an overviesf several basic institutional
strategies. Philosophical debates about the méiket concentrated on three of
them. The two simplest options are to allow a puegket for a specific good or
to prohibit marketization, “full commaodification” ro“blocked exchange.” In
addition, there is the intermediary option of aliogv marketization but
simultaneously regulating the good in question, gategy of “incomplete
commodification.” | will briefly discuss these stegies and introduce a fourth
alternative, which consists of implementing sevenaldes of provision side by
side — | will call this strategynstitutional pluralism(Section 3.1). After this
conceptual exposition | turn to the normative gioesbf how to choose between
them. To answer that question | will introduce &hiteria for institutional
choice.We can judge the attractiveness of institutioniedtegies according to
their outcome value, their process value and theirected stability in practice.
These three criteria taken together provide anriggEsessment” of institutional
strategies, in the sense that none of them isipred in advance. Which one is
to be preferred will depend on the value to beizedlin the circumstances of the
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case at hand — this in turn depends on which edmelptactice at hand should
realize, which is the topic of the next chapterctom 3.2).

The second half of the chapter is devoted to a rdetailed discussion of the
value of one of the institutional strategies, tbainstitutional pluralism. | spend
more time on this strategy because of its noveltthe commodification debate
and because of its importance to the three practiea will be the subject of the
second part of this study: the services of secumidia communication and care.
First | will present a generic argument for indtidnal pluralism that raises a
challenge to the method of open assessment acgotdithe three criteria for
institutional choice. According to this “argumemor neutrality,” institutional
pluralism should serve as the privileged defaulttioop for institutional
arrangements, since from a neutral point of vielw iest to leave people a choice
between a diversity of modes of provision becahgerespects their preferences
as they figure in their conceptions of the good. lif will discuss and reject this
challenge to the method of open assessment ofale wf institutional strategies
(Section 3.3). Finally, | will show how the valu€institutional pluralism is to be
determined by accounting for how its value diveriesn the value of a simple
addition of the value of each alternative moderafvision on the pluralist menu.
The value of pluralism is enhanced by the choicmakes possible between a
diversity of modes of provision (effect of choicbyut should be corrected for the
overlap between different modes of provision inralism (effect of overlap). |
illustrate this by showing these two “interactidifeets” in the example of blood
donation versus blood sale (Section 3.4).

3.1 A Taxonomy of Institutional Strategies

Any practice that uses the market to govern thevipian and exchange of its
good also embodies some other institutions to implet that marke’ For
example, if the practice of providing bread is torharket based, then additional
institutional arrangements are needed to make sachmarket possible:
arrangements for the market days and times, foaissggnment of authorities to
oversee trade, for the products allowed for trade the market, for the
conventional rules of trading, etc. | will call 8 additional arrangements the
accidental institutionsof the market in question, in contrast to the &oof the

197 1n deviation from the more or less equal attenpaid to every mode of provision in
the previous chapter, from now on | will focus mateongly on the market. However,
most of what is discussed here apphastatis mutandigo the other ideal-type modes of
provision.
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ideal-type market as defined by the three framethénprevious chapter. These
accidental institutions can be divided into thrésesses.

The examples just mentioned are all examplesarket-enablingnstitutions.
The role of these institutions is to create andasmsa market. Their necessity
reminds us of the fact that the market is a dediteersocial construction, not
something that just appears out of the blue orearifsom spontaneous non-
institutional interactions (the standard exampléhim institutional literature is the
creation of a reliable and stable scheme of prgpeghts). Other institutions
however, arenarket restrainingthey prevent the market from functioning in the
way it would without those constraints. In our exdenof the market for bread,
think of a regulation requiring minimum standards bread quality, which
discourages the production of low-price/low-qualitsead that might otherwise
be in demand by part of the consuming public. Sirhil a minimum price
regulation would restrain the markét.Both enabling and restraining elements
are compatible with the market: they do not inhiitst core functioning. Far
different is the third category, that ofiarket-incompatibleinstitutions. These
institutions are restraining to such an extent ttieg operation of a market
becomes impossible. The explicit prohibition of im@gva market is the most
extreme example of such an institution; more comrsoregulation that is so
restrictive that it becomes unattractive to trader example, hygienic
requirements which would make bread making proiisly expensive?®

This distinction between three types of acciderntestitutions should be
interpreted as representing a continuum, rather #flzor-nothing categories. For
example, regulation about opening hours of shombles them to focus the
public’s attention on certain hours of the day #mas facilitates the functioning
of the market. But if regulation restricts thesaifsoto a large extent, it may be
perceived as restraining rather than enablingedfulation brings the number of
hours down to zero, it even becomes market incairipat

From this distinction flows a corresponding distion between three
institutional configurations and three correspogdinstitutional strategies to

108 These restraining elements, ironically, are oftegued for as if they are market
enabling: for example, one could argue that withminimum quality regulations people
would distrust bakers and refuse to buy bread. I8ityj one may defend worker
protection rules against lay-offs, not from a maoeernal motive (social protection) but
from a market-internal perspective, as a necedsapntive for investment of employers
and employees in their mutual relationship. Théraggsng and the enabling function of an
additional institution, then, are often two sidéshe same coin.

109 For completeness’ sake we can identify a fourttegmry, that ofmarket-neutral
elements. They do not bear directly upon the ojmeraif the market, but on other aspects
of the practice. For example, changes in techritaidards for baking machines do not
bear directly on the operation of the bread malkét upon the process of production
preceding it.
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realize these configurations. Aure market exists when the economic
organization of a practice is based on the idga¢-tynarket in combination with
market-enabling institutions; this is the stratefyfull commodification!’® By
contrast amixed market exists when in addition one or more markstraining
institutions are present; the strategy of incongptemmodification. Lastly, when
market-incompatible institutions are introducedanpractice, the core of the
ideal-type market cannot come into or remain instexice and aon-market
results; the strategy of blocked exchange. In émeainder of this section | leave
full commodification out of consideration, for | mato focus on the ways in
which we can deal with objections to marketizatibat the market itself cannot
solve (i.e. “contested markets”). The most radieaktion to such objections is to
block exchange, while the less radical but ofterraminportant strategy is to
have incomplete commodification. | discuss these $irategies first and then
add a third alternative, institutional pluralism.

The strategy oblocked exchangavas proposed by Michael WalZét.He
devised a list of goods that should not be bougttsold on the market. His list
includes fourteen items, ranging from human beipgétical power and criminal
justice to prizes and honors, divine grace, loved &iendship. All these goods
should fall into spheres other than the marketsTikt of blocked exchanges has
been criticized for several reasons. As Judith Arddaims, the list is “rough and
unorganized, suggestive rather than conclusiteMore specifically, there are at
least two categories of goods that are not suddeptdb a choice between
allocation on the market or via a non-market meidmn The first category
consists of those activities that are forbiddeespective of their market form. An
example is the procurement of murder by money wihslprohibited simply
because murder itself is prohibited. For these gotile block follows the
ban.™3 Jeremy Waldron argues that most of the items oriz&Va list are
examples of this kind. | leave these out of consitien, since | want to focus on
activities that are in principle allowed, but whabe block is specifically on
market exchange. Therefore | also leave out ofidenation a second category,
which consists of those goods for which it is cqrtoally impossible to exchange
them, such as love and friendship. When these xakaeged for money, they
simply cease to exist.

110 Note that a “pure market” is not to be confusethwhe “perfect market” in economic
theory. The former is a market in the sense definetthe previous chapter without any
market-restraining institutions, while the lattefars to a different conception of the
market altogether (see also the note in Sectioo tBie perfect market).

1l \walzer,Spheres of Justice. A Defense of Pluralism and Egu400-103.

112 Andre, "Blocked Exchanges: A Taxonomy," 172.

13 \waldron, "Money and Complex Equality," 159.
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For the remaining goods the question is whethenatrthe market is fit or
appropriate for their allocatiod? Walzer provides a good example of the
requirement of “fittingness” in a discussion ofioffs. He argues that once we
have socially constructed an office as a good ithatpen to all on the basis of
talent, it is wrong to allocate it on the basidaohily loyalty and equally wrong to
grant it to the highest bidder. In both cases fthm of allocation does not fit the
social meaning the good in question has acqudife@ne could object that
allocation of offices on the basis of family loyat is a legitimate mechanism in
many cultures. Why should only allocation accordiogalent “fit” the good of
offices? In response, one can either grant thatsttoéal meaning of offices is
indeed culturally relative or one can insist onréversalistic interpretation. For
both responses, however, it is true again that fitieg kind of allocation is
identified (albeit a different one for the culturaklativist who allows
differentiation between the meaning of offices iffedent cultures, or for the
universalist who defends allocation according tdyoone universally valid
mechanism). The notion of fittingness establishesna-to-one relationship
between a certain good and a fitting mode of piowisFor some goods, this may
result in the conclusion that market-based allocafs objectionable and that
markets should be blocked.

However, not every objection to market allocatidraspecific good justifies
the far-reaching conclusion that market exchangailshbe blocked. There may
be reasons why allowing a contested market mighirbéerable to prohibiting it
(for criteria to ground these reasons, see the segtion). When we allow a
market to exist it does not follow that such a nearghould be a pure market; it
can also be a mixed market in which goodsiacempletely commodified'he
restraining institutions added to the market sehesfunction of protecting a so-
called “non-market aspect” of the meaning of a gadtienever market and non-
market aspects coexist in the meaning of one gthedsolution offered by the
strategy of incomplete commodification is to hae¢hba market and regulation to
restrain that market (while in most of the commindifion literature these aspects
are taken as being embodied in the “meaning” ofdhed, in my view they

14 Fittingness covers what Michael Sandel has cdilled argument from corruption,”
which he distinguishes from “the argument from camr.” The first aims at identifying
corruption of the meaning of goods through comnicdgiion, the second guards against
sales that are de facto coerced, e.g. becauseveftpoSee Michael Sandel, "What Money
Can’'t Buy, The Moral Limits of Markets,The Tanner Lectures on Human Values,
Delivered at Brasenose College, Oxf¢i®98), 94ff.

115 Michael Walzer, "Objectivity and Social Meaningn'The Quality of Lifeeds Martha
C. Nussbaum and Amartya Sen (Oxford: Clarendon P1883), 169.
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emerge from the formulation of the ends of the ficacin questionj*® To
illustrate this, Margaret Radin, who coined the nter“incomplete
commaodification,” mentions work. Work has a markatpect in being a
performance that can be exchanged for payment diogpto the value it adds to
the product; consequently it functions as a goathamgeable for a price on the
labor market. At the same time, work cannot justibscribed in terms of a sale.
It also has personal and social meanings — peagke fride in their work, they
identify with the organization they work for, wogkves them social standing etc.
When these non-market aspects of work are not gteed by the market
organization of labor, regulation can be a meanprtdect them: regulation to
guarantee a minimum wage, to restrict possibilit@slismiss workers, to give
workers a voice in the decision-making bodies ofamizations, eté’ The
strategy of incomplete commodification shifts thecds of attention from
establishing the legitimacy of a market for goodry as such to the design of
conditions under which this market is judged legéte. Market and non-market
aspects now come to bear simultaneously on thegioovof the same good. Note
that the notion of fittingness is complicated bylswa strategy but it remains
applicable: market organization now fits the goodisarket aspect while
additional regulation fits the good’s hon-markqtexs.

To implement the provision of goods for which marlend non-market
aspects coexist, another strategy is availablegtwhias far as | am aware — goes
unrecognized in the philosophical debate on comfivadion, although it is
widely used in practic&® | propose to call this stratedgstitutional pluralism

118 See RadinContested Commodities. The Trouble with Trade in Shitdren, Body
Parts, and Other Things107. For a related distinction between sphereegagon
(Walzer’s strong version) and sphere differentiatisee Andersorialue in Ethics and
Economics147. Sphere differentiation allows “mixed praeti¢’ where ideals and values
from several spheres come together in the provisi@ancertain good.

117 Radin, Contested Commodities. The Trouble with Trade in Ghildren, Body Parts,
and Other Things102ff. Regulation refers both to formal legal suiltat protect non-
market meanings and to informal, social norms thratvide incentives to harbor non-
market meanings in individuals’ behavior. Theserfalr and informal norms to a certain
extent are alternatives to each other. Governmeats consider the use of formal means
or alternatively ask organizations to protect a -nmrket interest or value by self-
regulation. Legal regulation may then be used wrss-regulation fails. From this
perspective the currently spreading discipline w$ibess ethics may be considered as a
means to promote informal forms of regulation, fascas it tries to encourage and
persuade commercial organizations to voluntarilgetanto account non-commercial
aspects of their behavior where no legal obligaérists.

18 |In the literature, the coexistence of market aod-market modes of provision is
discussed in the context of the “domino effecg’ the question whether market provision
drives out non-market provision. Here only the émbially) negative side of such
coexistence is emphasized. It is not recognizedrafstitutional option with potential
positive value in its own regard.
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Institutional pluralism exists where a good is dtaweously provided via two or
more modes of provision; for example via the maréetl via one or more
alternative modes of provisidt®. To illustrate, consider the possible ways people
produce and exchange food. They may decide to gmavcook their own food
and create a self-sufficient family within whictetproducts are shared among the
members (self-provision). Alternatively, people canrchase their food in
restaurants, leaving the whole process of cultivatind preparation to a chain of
commercial suppliers (market provision). A thirdiop might be to give and take
turns in preparing meals among a group of friemafeimal provision). Fourthly
and fifthly, one could depend on eating in chalibuses operated by the state
(public provision) or by professional associatioffgofessional provision).
Pluralism of modes of provision in the case of fduite uncontested. Whether
| decide to cook for myself, to eat at a friendlage or to pay a cook to do the
work for me in a restaurant is a matter we genenathuld want to leave open.
For most of these alternative modes of provisiorvweeld not normally propose
a block.

That such simultaneous provision through severatlemoof provision is
merely to beallowed (“weak institutional pluralism”) does not mean rexer that
it is also normativelyrequired (“strong institutional pluralism”). Whether the
strong form of pluralism can be defended depends upe circumstances. For
example, one could argue that in emergency situsitishere market and self-
provision fail to deliver food to parts of the pdgtion, government agencies
should start distributing food. Apart from this tasce of public provision,
however, it is dubious to speak of a normative megquent to have as many
modes of food provision as possible. The world wosilirely be impoverished
without restaurants or friends inviting us for dimnbut that does not normally
mean we have a claim on the realization of thesdesi@f provision. Moreover,
public emergency provision does not imply an undétimahl right for everyone to
eat at the government’s expense every day. Sifiifdis are also set on the use
of other modes of provision: my friends will notcal me to eat at their place
every day (gifts require reciprocating the favor)r do most families feed their
children endlessly after they have grown up. Strimsgjtutional pluralism cannot
be assumed; the addition of each mode of provigsidghe scheme will have to be
argued for (for a more elaborate defense of thsitjpm, see Section 3.3).

19| use the term “institutional pluralism” in thiery specific sense as a reference to a
pluralism of modes of provision. For a broader oédhe term, but which also makes
reference to coordination mechanisms similar tommdes of provision, see Veit Bader
and Ewald Engelen, "Taking Pluralism Seriously. Wingy for an Institutional Turn in
Political Philosophy,Philosophy and Social Criticisi29, no. 4 (2003), 391-92.
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In institutional pluralism, the notion of fittinges is again transformed.
Instead of a strong linkage to one mode of prowmigaly (the essential “fit”), in
pluralism a variety of modes of provisions is readl. Each of them fits with one
of the aspects of the good in question. This howed@es not mean that
institutional pluralism has to be a pluralismpmfre modes of provision; each of
them can be pure or mixed in turn. It is possilded good to be incompletely
commodified and subject to other modes of provigibthe same time (while the
modes of provision not included are implicitly oxpécitly blocked). For
example, the labor market is both socially regaaed complemented by non-
market forms of labor such as informally providedusehold labor. Or it is
possible that a good is fully commodified while tae same time subject to
another mode of provision that in turn is restrdiney some accidental
institutions (e.g. ‘“incomplete informal provision”) For example, fully
commodified labor can coexist with household lathat is socially regulated so
as to guarantee its provider a pecuniary compensati case of household
breakdown, i.e. divorce. A large variety of combioas is conceivable. Our
institutional choice has to take into account thppartunities for these
complications in the basic institutional strategies

As a result, the object of institutional choice ¢mndescribed as consisting of
two interlocking layers. First there is the chowkthe ideal-type mode(s) of
provision to be used. To be added to that is tleerse layer of choice, about the
appropriate institutional strategy. In this sectisa have only encountered these
strategies in their most abstract form. In concredses, the details of these
strategies will have to be further specified. Fowmraple, if one chooses
incomplete commadification, which kinds of regutettiare to be used; or, in an
institutional pluralism, what kinds of relationsostid hold between the chosen
modes of provision? These two layers can hardlsdmarated in practice, for
each bears upon the other. The desirability of aketafor, say, health care,
depends on the feasibility of specific restrainargangements that compensate
for deemed negative consequences of having suctar&em for example its
accessibility to all citizens. Once these arranggmappear to be unfeasible this
may or may not lead to the decision to adopt a detely different mode of
provision altogether, e.g. public provision of hbatare. Dissatisfaction with
caricatured discussions that only focus on the fifsthese layers is justified.
However, to state that “To Commodify or Not; ThatNot the Question,” is to
throw out the baby with the bath watérWe might say in response thatsitthe

120 This position is defended by Joan Williams andisfma Zelizer, "To Commaodify or
Not to Commodify; That'®Not the Question," irRethinking Commodification. Cases and
Readings in Law and Cultured. Martha M. Ertman and Joan C. Williams (NewkYor
New York University Press, 2005).



73

question; but only the first question. There i®eohd question, about the specific
additional institutions that bear on the operatiérthe market. Ideal-type modes
of provision provide a useful starting point fostitutional choice, but never an
end point.

Finally, given these institutional strategies wa c@aw be more precise about
the meaning of the notion of “commodification” (tmarketization”). Usually
commodification is defined as derivative from theion of a commodity. It then
reads something like “the transformation of a gdob a commodity,” “the
process by which a good is made a market good,**eteowever, these
definitions conflate at least three different ipt@tations of this process, three
different senses in which the market expands #shreeach connected to one of
the strategies discussed above (“decommodificatieférs to each of the reverse
processes). First, commodification can refemtirket creationthe establishment
of a market for goods that had previously not beeught on a market. Market
creation refers to the lifting of a block on markekchange. Second,
commodification can refer tmarket deepeningvhen a market evolves from a
mixed market in the direction of a pure market. k&ardeepening is connected to
the strategy of incomplete commodification; whem tmarket deepens, non-
market aspects protected by regulation give waymtarket aspects. Third,
commodification can refer tomarket enlargementhe fact that a good that is
simultaneously provided through the market andughonon-market modes of
provision is now increasingly provided through thearket. With market
enlargement, the proportions of market and non-etagcovision within an
institutionally pluralist arrangement shift; the nivet enlarges its share relative to
these other modes.

3.2 Three Ciriteria for Institutional Choice

Given these institutional strategies, we now cantfrthe normative question
which (combination) of strategies should be chdserthe provision of a given

good in a given practice. In this section | wilgae that three criteria should
guide this institutional choice. The first and set@riteria concern the outcome
value and the process value of the proposed itistiml arrangement. The third

12 One influential use of the term diverging fromsttine is by Esping-Andersen in his
classification of welfare regimes. For him commuadifion refers more specifically to
dependence of people on the labor market and deodifioation refers to the
opportunities available to survive outside of thledr market. Ggsta Esping-Anderséhe
Three Worlds of Welfare Capitalis(Rrinceton, New Jersey: Princeton University Press
1990), 35.
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criterion is that of stability; it serves as a preéhary check on the feasibility of
any institutional strategy. In proposing theseetidt | focus on situations where
there is some kind of objection to having a pureketaand where the choice is
between having a mixed market (regulating it) arih@ an institutional pluralism
(adding a non-market alternative to the marketthbaf which would aim to
compensate for that objection. As we saw in theviptes section, objections
against a pure market claim that the goods at dtake a “non-market aspect.”
That aspect refers to some end that a market cagmatantee or tends to
undermine. This sounds rather abstract. Let ugtber consider some examples
of objections directed at different kinds of magetormulating alleged non-
market aspects:

A market for health care is unable to provide iasge to those unable to

afford it.

— A market for news is unable to deliver journalisimatt upholds quality
standards, such as the practice of giving a farihg to all sides.

- A market for sexual activity is unable to establiahd sustain loving
relationships between those engaging in the agtivit

— A market for military defense activities is unabdecollect contributions from

every citizen to finance these activities.

The first criterion is that obutcome valueThis criterion emerges if one focuses
on a specific conception of institutions, which illwall the tool conceptionof
institutions. This conception considers institutido be tools that are valuable to
the extent that they generate a desirable outcameerims of a pattern of
allocation of goods. When considered as tools, maderovision are evaluated
according to the value of the allocation patterregging as the result of their
operation. This kind of valuation presupposes aalydical separation of two
stages, production and exchange on one side, arsicgtion on the other. First
goods are produced and exchanged and then thosehaw® acquired them
consume them. The relevant “outcome” is the resufiroduction and exchange,
which at the same time is the basis (or input)stdssequent acts of consumption.
In the tool conception, the first stage is a metnsard the second stage;
consumption is the end of production and exchaige. ability of a mode of
provision to deliver a certain pattern of allocatiof goods determines its value.
If one mode of provision performs better in thigaed than another, it is to be
preferred. “Performing better” can be interpreteddifferent ways? Which

122 Mostly economic thought takes as necessary (ifsnéftcient) criterion for the desired
outcome the (Pareto- efficiency of that outcomer &Bo overview of the role of this
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outcomes are to be valued positively and to whaeregx depends on their

contribution to the realization of tlemdsthat the practice is to serve (if my end is
to get to my destination without becoming wet Ilwihlue taking the car as a
means of transportation; if my end is to do sorireavironmentally friendly way,

I will value walking). We therefore need a separfatenulation of these ends to

be able to judge which instances of value are termorsed — this will be the

subject of the next chapter.

In the example of the health care market preseabeye this means that a
separate criterion has to establish that all pergam rightfully claim to receive
health care insurance. Once this is establishex ctlterion of outcome value
measures the performance of alternative institatiarrangements toward this
end, such as an incompletely commodified settingviich poor people are
endowed with a budget for insurance, or a legaliregqnent on medical care
suppliers to treat uninsured people, or the estaient of a public insurance
fund in addition to the existing commercial insgteetc. Similarly, in the
example of news provision, we have to establistasdply whether or not there
are certain quality standards that this practiceukh uphold; and if so, which
ones. Only then can we measure the extent to wdifferent institutional
configurations perform well in realizing these stards. Similar considerations
apply to the other examples, of sexual activity aational defense.

The second criterion is that qirocess value Whereas outcome value
concerns the allocation resulting from exchange, dtiterion of process value
directs our attention to the value of our partitigain all stages of the process,
production and exchange as well as consumptidgnderlying process value is a
different conception of institutions, which | witlall the game-conceptiorof

criterion in economic thought, see Daniel M. Hausnad Michael S. McPherson,
Economic Analysis and Moral Philosopi{Zambridge: Cambridge University Press,
1996), 87-93. However, performance might also k@uated according to other outcome
criteria, such as criteria for the just distribatiover the relevant population.

128 The distinction is similar to the distinction mady Amartya Sen between the
“opportunity aspect” and the “process aspect” eééfom. Opportunity refers to the ability
to achieve certain outcomes while process refershéoact of choice. Amartya Sen,
"Introduction: Rationality and Freedom," iRationality and Freedom(Cambridge,
Massachusetts: Harvard University Press, 2002)Th6.difference with the distinction as
presented here lies in the fact that here the wafluestitutions is at stake, not the value of
freedom(s), and in a wider definition of the pracespect. The latter for me not only
covers the act of choice, since the choice itsetfrily one moment of the participation in
production, exchange and consumption. See also avistrgRadin, who discusses a
“participant aspect” and a “social aspect” to inpbetely commodified goods. Radin,
Contested Commodities. The Trouble with Trade in Geidren, Body Parts, and Other
Things 107. Similarly, Eric Mack distinguishes interryalind instrumentally motivated
actions. Eric Mack, "Dominos and the Fear of Comrication," in Markets and Justice
eds John W. Chapman and J. Roland Pennock (New YW York University Press,
1989), 212-13.
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institutions. This conception compares institutibtmgiames in the sense that they
are valuable to the extent that they enable peopparticipate in forms of social
interaction that they value. Of course, games dlawve outcomes and these
outcomes are a potential object of value for uis {ghto say: institutions are often
both games and tools). However, although the tweocannected, the value of
outcomes is analytically distinct from the valuepafrticipating in the institution.
We may value games for their outcomes (the scorehaf won and who lost) or
for the process of being engaged in the game itselfiich in turn may refer to a
diversity of aspects: its complexity and qualitye tsocial relations it establishes,
the enjoyment it brings, etc. Since modes of piowigre characterized by their
three frames, their process value is always relédedne or several of these
frames: to the constitution of goods, the creatibrrules of provision and the
subjective dispositions characteristic of them.

As an example, take once more the case of food:nteals may be exactly
alike in respect of their quality as a physical dlobaving the same ingredients,
composition and taste. But to experience the copsomof this meal after self-
provision is different from experiencing the sameamafter market provision,
say in a restaurant. This is not to say that the isralways superior in value to
the other; it is only to say that in both cases wedue the “environmental
condition” under which the good was produced; wéueadifferent kinds of
participation in social interactions. In the ficsse, part of the enjoyment of the
meal relates to the fact that we have exercisedbest culinary capabilities —
creativity, discipline, intuition — to produce theeal, while in the second case we
may value the atmosphere of the restaurant, or tneefact that we contribute to
the economic subsistence of the restaurateur. &imdnsiderations hold for the
example mentioned above of a market for sexualiagtiwhich was also a
prominent example in Fred Hirsch’s discussion af tieglect of the process
aspect in much of economic theory:

The utility derived from goods can be seen as etirnaot only from their embodied
characteristics but also frothe environmental conditions in which they are used
This neglect of the social context in which indivéd acquisition of goods and services
takes place comprises a central aspect of modenmaeality fetishism. It involves an
excess preoccupation with commodities... as instrasnefn satisfaction. Orthodox
economic analysis is concerned with the commodjiesple have, not witthe way
they get themYet the relevance of this dimension is uncontrsia¢ when applied to
at least one activity — sex. “Bought sex is not Haene.” And this has a wider
significamcel.24 (emphasis added, R.C.)

124 Hirsch, Social Limits to Growth85-87.
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The example of sex neatly illustrates how the ra#ibn of different kinds of
non-market aspects requires different institutiostilategies. Regulation of
prostitution is able to protect certain non-mar&spects, such as the health and
autonomy of prostitutes. Regulated prostitution éeev cannot be used to satisfy
the preferences of those who want to engage innmometized sexual relations.
Each of these non-market considerations (protecfqrostitutes and preference
for non-monetized sex) requires a completely differinstitutional strategy:
incomplete commodification in the first case, noarket provision in the second
case.

The example of national defense can also illustthée difference between
outcome value and process value. Defense is aasthedample of a public good
in the economic sense. Since it is difficult if mojpossible to exclude non-paying
citizens from benefiting from defense efforts, payts for this good have to be
imposed on the relevant community (taxation). Thhs, criterion of outcome
value can be used to argue that an effective ditoteof defense activities
requires public provision. This justification of ldic provision is completely
different from an argument that can be derived frapplication of the process
value criterion. Here the argument would be thddliply provided defense for all
citizens is an expression of membership in the saaremunity. The process
consideration focuses on the value of public piowisas giving free and open
access for all, while market provision functions kexcluding non-paying
consumers. For those who value open access, thie wdlmarket provision is
lower than the value of public provision, even hEtrelevant services are the
same in all other respects. From this process derstion an even stronger
argument can be made in favor of inalienable ohbga to take military
service!® However, which of these instances of process vataeo be endorsed
depends — as in the case of outcome value — oreteeant ends to be judged
normatively required for each practice.

The connection between criteria of process valukauicome value with the
choice of institutional strategies bears resemldancthe structural connections
that Elizabeth Anderson made between modes of tratusand economic

125 |n defense of this aspect of public services, Fédch remarked: “Those interested
primarily in the narrow commodity or activity wilbe well served; those who place a
positive value on exclusion or exclusiveness wilhidf their social environmental
preference satisfied. On the other side, those pveéer social contact focused on casual
meetings and activities or relationships less djpatly geared to particular forms of
consumption will be neglected; so also will thoskowplace a positive value on open
access, on non-exclusion. Their bad luck is thay tterive utility from environmental
characteristics that are outside the market toigeo¥Ibid. 91. See also WalzeBpheres
of Justice. A Defense of Pluralism and Equalitg§4-15, who discusses the distributive
aspect of increased use of private alternativefofonerly public services.
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institutions. She has argued that different econamstitutions serve to express
qualitatively different ideals and modes of valaati Thus, the market should be
used for goods which are properly valued for tlisi, while political institutions
should govern goods which express the ideals derindty and democratic
freedom, personal relations should be governed nyitutions reflecting the
ideals of intimacy and commitment, ét€In her scheme, “use” is a lower mode
of valuation while these other modes of valuatioa qualitatively highet?” In
comparison, the use value of commodities in my mhds an instance of
outcome value; the value of the output that the ketadelivers for use in
consumption. However, in addition the market —ras@her mode of provision —
can be valued for the opportunities for participatit offers, i.e. for its process
value (which is similar to Anderson’s category gpeessive value). For example,
one can value the entrepreneurial spirit of inniovathat participation in markets
may offer, its opportunities for competing and lzangng with others, for
choosing between different variants and suppliérthe same product, etc. My
scheme does not present these instances of theet'sagirocess value as
necessarily higher or lower than the process vafygarticipating in non-market
modes of provision. Those judgments of higher/lowadue can only be made in
the context of specific practices, on the basisaoforal theory about these
practices’ ends (see the next chapter).

The third and final criterion for institutional cice isstability. It is somewhat
different from the other two criteria in that outee value and process value
taken together provide a full assessment of theuevabf institutional
arrangements. The third criterion serves as a mimdiry test on these
arrangements; it assesses whether they are feasiblparticular socio-historical
context over a reasonable period of time. Any usifda arrangement can be
removed from the list of arrangements to be comsiidor their value. In
referring to “a reasonable period of time” my aisntd express the fact that the
criterion of stability does not refer to the fealdiyp of bringing the institutional
arrangement to be discussed into being. To creatarangement will often not
be the biggest problem; the question is whethevilitbe able to last for some

126 Anderson,Value in Ethics and Economic443-147. In her theory, the market is
characterized by a set of five norms: impersonaligoism, exclusiveness, want-
regardingness and orientation to exit. See for raedepth review of Anderson’s and
Radin’'s market theories, Rahel Jaeggi, "The Markdidce (Review Essay),"
Constellations8, no. 3 (2001).

127 The hierarchy of modes of valuation derives froen pluralist theory of value. Use is
presented as lower than another mode, respecthemdsis of the Kantian distinction
between things which have a price and things whieke dignity. Other modes of
valuation (such as appreciation, consideration)imrbetween. See Andersowvalue in
Ethics and Economic$8-11, 144.
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considerable period of time. How long is difficatt say in general, but the
demand cannot be directed at an overly long pesiotime. After all, nothing
lasts forever. It would therefore be unreasonadlexpect institutions to last for
decades or centuries before declaring them “staltea minimum, there should
not be any strong indications for doubts aboutrthledrt-term stability.

Take our example of maintaining quality standawtsjéurnalism, which for
most media companies is too burdensome and experisivbe profitable.
Incomplete commaodification could in principle guatee protection of this non-
market aspect: forms of regulation are conceivaiiiech amend the market. In
the US, the demand of giving a fair hearing wasddr on commercial TV
broadcasting networks through regulation. Howeteis instance of regulation
proved vulnerable to circumvention. In practicepdatcasting networks chose to
avoid the demand of a fair hearing by simply bnmgifewer programs which
would demand conforming to the standard, while tleworks also — and
successfully — lobbied for the abolishment of tieamend'?® This arrangement
turned out to be unstable.

As is clear from the example, stability is largalynatter of empirical detail. It
is not difficult to imagine more favorable circumstes where regulation of
broadcasting stations could have worked well. Isesawhere instability of
regulation is to be expected, this gives an argurfwerhaving a non-market form
of provision instead; for example having a sepapatblic broadcasting station
that upholds standards of good journalf$tOf course, such an institutionally
pluralist arrangement itself could also prove to Westable. Therefore a
comparative investigation as to tmelative stability of different institutional
alternatives is needed. A similar conclusion emeifgem the example of health
care. Insurance companies often try to attract tmygood risks (the young and
healthy) by focusing their marketing techniquestioem, while leaving the bad
risks to other companies. In the Netherlands, whth introduction of a market-
based health system in 2006, insurance compargesnater the legal obligation
to accept all clients for the basic care packagdewdimultaneously erecting a
fund for compensating companies that attract maauyrizks'* Such a system of

128 Robert W. McChesnej,he Problem of the Media. U.S. Communication Psliticthe
21 Century(New York: Monthly Review Press, 2004), 43-4.

129 One can even imagine circumstances in which guglitrnalism would not be a non-
market aspect at all; where it would be in suffitidemand in the market. This shows how
non-market aspects themselves are contingent tygooontext (similarly, in a world with
a different human psychology, there would be ne fider problem and the market could
deliver defense activities). Instead of interveniiigctly on the level of provision, one can
therefore also choose to try to reform the conf{exy. give school education on media
quality).

130 A P. den Exter and A.J.M. Buijsen, "Gelijke toegaoggezondheidszorg verzekerd?,"
in De zorg is geen markt. Een kritische analyse vamdektwerking in de zorg vanuit
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market regulation may or may not lead to attemptsridermine it. If it proves to
be unstable, a public fund for part of the popolatinay become necessary as an
addition to the market. Here as well, much depeodsthe behavior of the
participants in the market, which in turn depengeruthe wider institutional
environment in which they operate.

In this section | have presented the criterion tabidity after the two value
criteria, even though logically it is a preliminagriterion for eliminating
unfeasible alternatives (whatever their value)piactical decision making, the
sequence is as | presented it here. We first madlgnments about the alternative
that we defend as having the largest value and Wenry to implement it in
practice. If it proves unstable, we are forced uentback to consider other
solutions. As a consequence, policy experimenth wiw markets have a high
trial and error nature. An additional complicatiisnthat these experiments take
place against a political background. Wherever tag#y reigns, ideology easily
takes over the role of formulating general expémtst of success.
Unsurprisingly, therefore, these expectations diéfensiderably between various
political parties; the left usually more inclined doubt the stability of market-
based arrangements than the right. Consequenty latiber will also be less
(quickly) inclined to turn its back on market-basedutions and more inclined to
continue adjusting the market-based solution and tdterate continuing
deficiencies in them. Philosophically speaking,itiddal assumptions about the
prevailing socio-historical context would have te &dded to the framework as
presented here, in order to defend specific hypatheabout the stability of
institutional strategies. In this context, | wikdp the theory underdetermined as
to these socio-historical contexts and refrain fformulating such hypotheses.

3.3 The Nature and Limits of Institutional Pluralism

The three criteria for institutional choice presehin the previous section do not
privilege any institutional strategy. They requiohoosing from all stable
strategies the one with the highest total valueyTdio not treat any strategy as a
“default option,” while requiring overriding argumis for diverging from that
standard and opting for another strategy. Now samght want to argue that
institutional pluralism should have such a privédgplace. They could use an
argument similar to the one used for arguing that market should occupy a

verschillende perspectieverd. Ineke Palm (Rotterdam: Wetenschappelijk BurgBuy
2005), 30. Barbara Baarsma, Marc Pomp, and Julesulese edsDynamische
marktwerking. Over de complexiteit van mededingimgijf sectoren(Den Haag: Sdu
Uitgevers, 2006), 47-48.
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privileged place: that it enables individuals t@abe freely their conception of a
good life. In the first chapter | argued that teagument fails for the market,
because it is biased toward commodity-centered eqtians of the good life.
Would it not then make perfect sense to react i lili treating as a privileged
benchmark the institutional arrangement that esapéople to choose between
all modes of provision? A consideration of this gemeigument in favor of
institutional pluralism will be the subject of tipeesent section, for it will reveal
more clearly the nature of and limits to the atikemess of institutional
pluralism.

A more precise statement of this “argument fromtradity” (as | will call it)
reads as follows. A basic requirement of a free @mchocratic society is that it
remains as neutral as possible toward the conceptid the good life of its
citizens. Conceptions of the good life may confai@ferences for participating in
specific modes of provision; for example, prefeemndor always (or never)
engaging in market transactiolisIf people have different preferences for modes
of provision and if these preferences figure inrrtikenceptions of the good life,
then institutional pluralism becomes necessargs$pect all of these conceptions.
A neutral point of view requires the realization @bportunities for as many
different conceptions of the good life as possifilee notion of neutrality used
here states that an institutional setting is nétdréhe extent that it provides equal
opportunities to people to pursue their legitimedaceptions of the good life. A
closely resembling formulation was originally dey@td in the context of debates
about political authority and political principlder a just society. It is what
Joseph Raz has called “comprehensive politicalrakiyt”

One of the main goals of governmental authorityictlis lexically prior to any other,
is to ensure for all persons an equal ability tospa in their lives and promote in their
societies any ideal of the good of their chooéﬁ‘?g.

B! There is some anthropological evidence that peapdieed do have spontaneous
preferences for modes of provision in just this way example, they react intuitively to
“transgressions” of spheres of justice — cases evhegood is provided via an allocation
mechanism other than the one they think is rightkd-and Tetlock, "Taboo Trade-Offs:
Reactions to Transactions That Transgress the Spbedeistice."”

132 joseph RazThe Morality of Freedon(Oxford: Clarendon Press, 1986), 115. Raz
distinguishes this conception from “narrow politiceeutrality,” which prohibits political
action to the extent that it hagddferential impactupon people’s chances to realize their
conceptions of the good life. The reason for usirgcomprehensive conception is that the
narrow conception’s prohibition on differential iag is too weak to realize an
institutional setting. Any instance of institutidrimuralism requires a deliberate creation of
institutional structures, not merely the absencetefference.
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Note that in contrast to the classical politicallpdophical debates with which
Raz and others are concerned, it is only partlyoufhe government to realize a
pluralism of modes of provision (whenever this igethed appropriate).
Government (or public authority in general) hasalde role to play in the
implementation of modes of provision. On the onach#& has a clear role in
being the producing agency for the public moderof/igion. On the other hand it
often has a role in supporting other modes of giowi For example, market
provision would hardly be possible without the goweent setting up legal
institutions that guarantee the enforceability obgerty rights and contracts.
Nonetheless, most forms of provision do not deperharily on governments
for their realization, but rather on individualsdagroups. The attribution of
exclusive responsibility to the government for ¢irgga and upholding
institutional pluralism should therefore be regisf€ The normative requirement
of pluralism, where it is established, addressésagénts necessary for its
realization; it is their collective responsibilityith this qualification in mind, let
us consider the case for the argument from newtrdtidepends on two sets of
considerations.

First, there is the analogy of institutions withhges (presented in the previous
section in the context of process value). This@paimay tempt us to think of an
intrinsic justification of institutional pluralismas “pluralism for pluralism’s
sake.” We normally value there being more kindgarhes rather than fewer. For
example, a world in which only one kind of sportiggme would exist — whether
it would be football or chess, tennis or racing -euld be impoverished,
compared to current standards. Only a multiplicify games can reflect the
multiplicity of human capacities for different kimdf sporting experiences and
performances; chess allows exercise of complex aherdmputations, racing
allows skill in dealing with high speeds, etc. We bt have to be personally
engaged in these sports to recognize that eadteof bffers something of value.
Now the variety of modes of provision is not asless as the variety of games is
(at least not in the ideal-type form presentechim previous chapter). Still, even
with regard to modes of provision the idea of “moagher than less” has some
intuitive attractiveness; after all, each mode ofvsion has a combination of
frames that is unique to it. This may lead us toctede that having several
modes for the provision of one and the same goodetessarily better than

133 At most, it could be argued that in certain cagmeernments will have a responsibility
for actions that cannot be undertaken by otherradtovirtue of their collective nature.
For example, sometimes restricting the influenceoné mode of provision will be
necessary in order to make it possible for otheffourish. This means governments will
have to practice the “art of separation.” See Math&alzer, "Liberalism and the Art of
Separation,Political Theory12, no. 3 (1984).
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having only one: an institutional pluralism alwageminates an “institutional
monism.” It is always better, for example, to hawerket and non-market
provision of a good, compared to the situation whenly one of both is
available.

The argument from neutrality could be further refeeéd by a consideration
we already encountered; that the survival of instihal arrangements is subject
to a large degree of uncertainty (see the stalfitgrion in the previous section).
Therefore we might think it best to adopt as maiffgient modes of provision as
possible. Institutional progress requires that madifferent arrangements are
experimented with so that better functioning or enaaluable arrangements
prove themselves while worse arrangements show sblees to fail. This
argument is analogous to John Stuart Mill's famewngument for individual
freedom in allowing many different “experiments lofing.” Since we cannot
know in advance which way of living is conducive hoaman happiness and
“individual and social progress,” we are best agldiso allow many different
ways of living to flourish® Thus, even if we reject the inherent value of
maximum diversity (which we should not, accordingthe game analogy) we
should recognize the instrumental value of divegrsit selecting the best
institutions.

Despite these considerations, | will now argue ths argument from
neutrality should be rejected. The most importadson for this is that, in
practice, unconditional respect for the preferenabsut modes of provision
figuring in conceptions of the good life leads tmflicting demands upon scarce
social resources. In this regard the analogy wéikpériments of living” fails.
Allowing different ways of living in many cases “nedy” requires tolerance from
others for deviations from customary or non-offgasivays of living (this is even
more so in the case of Mill's specific concern witlaving a diversity of
opinions). However psychologically demanding sualernce may be, it does
not, for the most part, require extensive coordidataction and the sacrifice of
large resources. In contrast, the establishmersllaihodes of provision (apart
from self-provision) requires social cooperatior aaims social resources that
cannot be used otherwise. Here the qualificatian dohn Rawls made about his
own conception of political justice also applies:

No society can include within itself all forms afaal life. We may indeed lament the
limited space, as it were, of social worlds, andwfs in particular; and we may regret

134 Mill, On Liberty, 63. The epistemic element is emphasized even mstooagly by
Hayek: “the case for individual freedom rests diieh the recognition of the inevitable
ignorance of all of us concerning a great manyheffactors on which the achievement of
our ends and welfare depends.” Friedrich A. Hajidle Constitution of Libert§Chicago:
The University of Chicago Press, 1960), 29.
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some of the inevitable effects of our culture awmdia structure. As Berlin long
maintained... there is no social world without loggt is, no social world that does
not exclude some ways of life that realize in spleevays certain fundamental
values'®

The “limited space of social worlds” provides alilito institutional pluralism as

it does to any other multiplication of institutioris points to the need of finding
ways to adjudicate between different, conflictingnceptions of the good life
which cannot all be realized simultaneously. Thefgrences which are expressed
in these conceptions of the good life by definitimannot provide such
adjudication — they cannot be the source of thélpro and its solution at the
same timé?® Preference-transcending criteria are thereforeledewhich tell us
which preferences are more important or urgent tihars:>’

An additional problem is that currently existingstitutions have a certain
influence on the formation of conceptions of theodjolife and thus the
preferences figuring therein. The fact that prefees are “endogenous” to
current institutions (or that they are “adaptive”gresent contexts) makes it hard
to rely on these preferences as a normative stantfarhe preference of a group
of people for using, say, informal provision foriog activities, does not provide
a reason for providing care this way if their prefeces have only emerged as a
consequence of being acquainted with doing care way (not having had
another option); and if they would prefer, say, keaprovision, if this had been
on their institutional menu of choice instead. Thamsideration too calls for a
preference-independent normative standard. Thebdapaheory presented in
the next chapter aims to fill this gap. By makingral judgments about the set of
capabilities for which it is morally required taateze them, priorities can be set in

135 John RawlspPolitical Liberalism expanded ed. (New York: Columbia Press, 2005),
197.

138 Some might want to propose that preferences cpudide the solution; if one would
rely on calculations about their number and intgn& establish which combination of
conceptions of the good life, possible in the ledispace of possible social worlds, would
realize the greatest net amount of preferencefaetiisn. However, such cost-benefit
analysis would completely overthrow the emphasithefargument from neutrality on the
equal value of each conception of the good lifeyibe of the fact that it is a person that
holds that conception (it would violate the sepamass of persons). Also, it would require
making interpersonal comparisons of utility, whista highly contested method.

137 For a paradigmatic statement for assessing thenaygof preferences and moving to
more objective criteria in moral argument, see TasnScanlon, "Preference and
Urgency,"The Journal of Philosoph¥2, no. 19 (1975).

138 For the endogenity of preferences with regarddonemic institutions, see Bowles,
"Endogenous Preferences: The Cultural Consequerfchbarixets and Other Economic
Institutions." For a classic discussion of adappveferences, see Jon Elster, "Sour Grapes
— Utilitarianism and the Genesis of Wants,"Utilitarianism and Beyondeds Amartya
Sen and Bernard Williams (Cambridge: Cambridge UnityePress).
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the face of conflicting demands upon social codjpaneand resources. This will
provide us with a ground for judging when and fonatvreasons institutional
pluralism is required and when other institutiostahtegies are required.

Still, this conclusion has to be put in perspectinstitutional pluralism (and
indeed any institutional arrangement implementing or more of our modes of
provision) does remain dependent on preferencesni@ important respect.
Whatever institutional arrangement is to be endbree goods that are provided
through it will have to be consumed. It is inconedile that the government, or
any other organization, would be able to providedgfor which demand is
systematically lacking. For such an “under-consuomjtof goods in the long run
will subvert the legitimacy of such institutionatrangements. However much
endorsable from a moral point of view — if theseaagements are unable to
create a minimum level of preferences in their favthey are bound to fail. This
is especially relevant to goods for which the mtskeeliance on preferences is
problematic. Take our example of news provisiorarié day nobody would hold
a conception of the good life in which the consumpbf high quality journalism
figures it is hard to imagine that a governmentotiier organization would
nonetheless continue to supply such a good. Imagig®vernment providing
media programs through public provision in spitehef fact that the whole of its
population does not prefer (“demand”) such servide predictable consequence
would be that nobody would watch the programs; -amilven the costs involved
— that they would lobby successfully for abolishinefi such governmental
broadcasting programs.

Some may argue that we can be optimistic, in thatfany goods valuable
institutional arrangements will be preferred — #mefrefore sustained — by at least
some people. Just as it would be bizarre to thinthe demands of normative
theory as something always shared by current eéess, so it would be bizarre
if the two were completely disconnected. Still, gudees for this overlap
between preferences and the demands of normategytitannot be given. Even
if optimism is a moral duty, there is no correspogdduty to rely on one’s
optimism. Instead of passively waiting until thdeems of provision die out, it
may therefore be required to engage in the busiokss/ing to stimulate the
demand for these preferences. However, there general argument in favor of
preference-creating efforts in the case of divetgebetween normative theory
and actually existing preferences. It all dependthe character and weight of the
normative interest involved (for an example, seetiSp 6.2 on the provision of
media products).
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3.4 Two Interaction Effects in Institutional Pluralism

If the argument from neutrality is to be rejectdgn how do we assess the value
of institutional pluralism? Is it sufficient to maf to the three criteria for
institutional choice? In this section | will argubat these criteria cannot be
applied to institutional pluralism without some #&ashal modifications, which
have to do with the value of diversity that was@sédd overenthusiastically by
the argument from neutrality.

Following the criteria from Section 3.2, the sugg®es seems to be that we
can get the value of institutional pluralism by plynadding up the value of each
separate mode of provision. The analogy with gasoggests that a social world
that has chess as well as football, tennis asagethcing becomes more valuable
with the addition of each alternative. Howeversthresupposes that the addition
of an alternative has no influence whatsoever envidlue of already existing
games. Perhaps that presupposition is realisticércase of sporting games; it is
untenable in the case of modes of provision. Thaativeness of one alternative
changes in an institutionally pluralist setting #ese of the existence of other
alternatives. It does so through two “interactidfeas,” which modify the total
value of pluralism (compared to the standard of chede addition of value of
each alternative). In this section | will preseimtge interaction effects — one of
them positive, the other negative — and illustizdéh with the classical example
of the market for blood provision.

The positive interaction effect is tledfect of choiceAny pluralist structure
creates an opportunity for individuals to have &ffe access to different modes
of provision*® In this sense the value of the whole is greatan the value of the
sum of the parts: institutional pluralism has tlielifional value of providing a
choice, which would be neglected in the methodimmpl/ adding up the values
of each separate alternative. In pluralism the eshdbetween options adds
something of value. This value itself is a sorpodcess value, generated not by
engaging in one mode of provision, but by enga@ing choice between several
modes of provision offered on the institutional mefhe participation in choice
in that sense is to be valued for its own saketh8ce is something to the intrinsic
value of diversity, even though the argument froeutrality in the previous
section did not draw the right conclusions fromt flaat.

The negative interaction effect is tatfect of overlaplf two or more different
modes of provision are realized for the provisidrihe same good, the value of

139 For the sake of simplicity | assume here thatralividuals have effective access to all

available modes of provision, so that they havectimce between them. This need not be
the case, of course. For example, the public suppfpod may be restricted to those in

need of it according to strict criteria of neede(Section 3.1 for this particular example).
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the choice set is increased; both because of tttetlfiat the value of several
alternatives is larger than the value of one adtve (the original sum of values)
and because of the added value due to the effeticd€e. However, the original
sum will not normally be as large as a simple additvould suggest, due to the
fact that there will be overlap in the offers ore tnstitutional menu. If for
example a commercial supply of a software item uppsemented with an
informally provided open source alternative, thdugaof the total supply is
enlarged, and the value of the opportunity for chatself is to be added to that.
Still, some consumers who resort to the open soalieenative would otherwise
have used commercial fare; and maybe some appinsathat would otherwise
have been provided commercially will now only beoyded informally.
Similarly, a public provider of quality journalistmay take away consumer
demand for quality journalism provided as a comiaériche product. Although
the public alternative enriches the media landscapees so — at least partly — to
the detriment of market opportunities. Therefore ttalue of the institutional
pluralism will often not be as large as the origjisam of the value of every
separate alternative would suggest. A fair assassaighe value of institutional
pluralism therefore requires an assessment of dahgewof each alternative and a
correction for the overlap between different moofegrovision*+°

Let me finally illustrate both interaction effedts the classical case about
blood provision as a commodity or as a gift, follog Richard Titmuss’s study
on this subject. Titmuss argued that a market aqodbldiminishes opportunities
for blood donation as an expression of solidargyween citizens. Even though
citizens remain legally free to supply blood asifs, gnce a market price is
attached to blood donation, the altruistic motiwatio give is erodetf! In the
debate following Titmuss’s assertion, we can sdf buaeraction effects at work.
First, it is debated whether the existence of aketdor blood actually diminishes
the value of the gift (effect of overlap). Kennétfrow maintained that this is an
empirical question. Commenting on Titmuss’s stat@ntkat the absence of an
expectation of payment for the donation signifiebedief in the importance of
altruism between strangers, he wrote:

The statement does indeed imply that individual8 beé willing to give without
payment. But it does not explain why this willingaeshould be affected by the fact
that other individuals receive money for these ises; especially when the others

140 The overlap points to the extent to which goods #re same, while the non-
overlapping part points to the extent to which tHecome different products as a
consequence of the use of different modes of pimviseven though they remain
functional alternatives between which people chg@ese Section 2.1 on this point).

14! Titmuss,The Gift Relationship. From Human Blood to Socialid, 239, 42-46. Here

| abstract from the issues about the quality ob8lwhen it is supplied commercially.
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include those whose need for financial reward ishrgreater. Evidently Titmuss must
feel that attaching a price tag to this activityyahere in the system depreciates its
value as a symbolic expression of faith in othd@st note that this is really an
empirical question, not a matter of first princgleDo people in fact perceive the
signals as Titmuss suggests? Would they, were thr@lmuestions expounded with
greater cIarityl?42

In response to Arrow and in defense of TitmusseP8inger wrote:

The overall picture, then, is that where paymentbiood is unknown, the number of
voluntary donors has risen and kept pace withribeeased demand; whereas when the
opportunity to give freely exists alongside the ingyand selling of blood, the number
of volunteers falls sharply and can only with diffity, if at all, be made good by
increases in the amount of blood bought. This ssiggihat to pay some people for
their blood does discourage others from givingtiugstically; or alternatively, that a
purely voluntary system encourages altruism in & Weat a mixed commercial—
voluntary system does not

In these passages, two issues get confused. Osidmethere is the issue of the
stability of a pluralist system, where giving ardliag blood run together. This is
an empirical issue, as authors on both sides ofi¢gfate acknowledge. Of course
they think differently about how it will work oufitmuss and Singer both think
that the evidence shows that giving tends to beetmihed if a market exists,
while Arrow is unconvinced of this. On the othedesi there is the issue of the
value of a pluralist systemf it would be stable. Part of its value would be
empirically contingent: whether a mixed system gates an overall quantity of
supply of blood that is greater, smaller or equaathte supply emanating either
from a pure gift system or from a pure market sys(eutcome value). Another
part however is the effect on the qualitative vabdfigiving (the process value of
participating in an act of altruism). Here Titmuws® Singer think this value will
be diminished while according to Arrow it will nbe diminished: he thinks that
the act of giving will still be perceived as an a€taltruism that strengthens the
bonds of solidarity between anonymous citizens.

Going one step further, some have even suggesédhé introduction of a
market for blood actuallgnhanceshe value of giving. This is a nice example of
our other interaction effect, the effect of choitaus, Tibor Machan wrote:

Only limited moral virtue can be manifest in geneya@onduct if there are only two
alternatives, not to donate or donate somethinightblangs to one. If, when | decide to

142 Kenneth Arrow, "Gifts and Exchange®hilosophy and Public Affairs, no. 4 (1972),
351.

143 peter Singer, "Altruism and Commerce: A DefenseTifmuss against Arrow,"
Philosophy and Public Affairg, no. 3 (1973), 315.
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part with my blood, | have only the option to givaway or not to do so, my option of
selling it has been taken away and the virtue sisting the temptation to do so is no
longer available to me. So, even if all trade iochsgoods and services were morally
odious, that still would not establish that itiight to prohibit trading thert**

In order to give blood, one not only has to overeomme’s laziness (one could
have stayed at home) but one now also has to rsistemptation to ask for
payment. By making a choice available between &aetdaransaction and a gift,
the value of the act of giving is enhanced. Thei@adf pluralism is enhanced
with the intrinsically valuable opportunity for diee. | think that Machan is right
in drawing this inference about the value of pligral This conclusion only
increases the relevance of the issue of stabififyluralism in blood provision is
stable, it probably has a larger value than thernwaist alternatives (market and
gift) separately. The question is whether it ibkalf it is not, we are confronted
with a hard choice between either a market or tasggtem — it is in that context
that the argument in favor of a gift system seemstmonvincing:*®

In conclusion, the negative and the positive intBoa effects discussed in
this section have contributed to a specification toé way the value of
institutional pluralism has to be determined. tugiwnal pluralism may or may
not have increased or decreased the net valugemsik of these effects, each of
which points in an opposite direction. As a conssme, it may or may not be
preferable relative to competing institutional &tpes, depending on the
circumstances of the case. Two relevant questilheeed to be answered at the
level of each particular practice:

(i) Is there acasefor institutional pluralism and if so what is i¥What is the
value of having several modes of provision for thedctice and does it
exceed the value of other institutional strategies?

(i)  What is thecharacterof that particular instance of institutional pllisen?
What is the most appropriate division of labor begw the modes of
provision within pluralism for that practice?

144 Tibor R. Machan, "Blocked Exchanges Revisitethtirnal of Applied Philosophg4,
no. 3 (1997), 253. Eric Mack hints at the same tpaimen he writes about the values of
altruism: “The donor’s action still achieves thesduesor, perhaps, especially achieves
these valuesin a world in which some blood moves in the mafkémphasis added,
R.C.). Mack, "Dominos and the Fear of Commodificati@i,7.

145 | read Dworkin as making the same point, whenitst fefutes Singer’s claim that
freedom of choice is diminished and then arguestttamore accurate claim is that the
problem is that the exercise of one option (thagiging) can be made less likely by the
addition of another option. Dworkin, "Is More ChoiBetter Than Less?" 70-71.
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In Part Il, I will argue that for the three sociptactices discussed there,
institutional pluralism is the best institutionatrangement. In each of these
practices, there are good arguments for having bBwhmarket and one non-
market alternative: the market and public provisionthe case of security
(Chapter 5), the market and professional provisiorthe case of the media
(Chapter 6), and the market and informal providiothe case of care (Chapter
7). Also, | will discuss the question of the mopesific relations between these
modes that are to hold. The emphasis in these efsapill be on the (outcome
and processyalueof pluralism. The question of tleability of these pluralisms |

will deal with in a separate chapter where | singlé one key issue vital to
stability: the capitalist nature of modern marké@hapter 8). Finally, in the

Conclusion | will compare the three applicationstasthe usefulness of the
criteria and strategies presented here. But firaiill now add the last building

block of the theoretical framework, the presentatmf normative criteria to

determine the ends of the practices for which séone of marketization — or

any alternative institutional strategy — is contéatgd.



CHAPTER 4

EVALUATING COMMODIFICATION;

A CAPABILITY THEORY FOR PRACTICES

In the second chapter | introduced the concept @kragtice: a more or less
coherent and stable cluster of actions. Theretindigished two normative parts
of a practice: its ends and its institutions (Sett2.1). The normative question
directed at any practice concerns both these patiat should the ends of a
practice be and which institutions should be usegtalize those ends? Until now
the question about how to determine ends was postpoInstead, we
concentrated on the institutions. For economic twes the choice about
institutions first of all concerns the mode(s) gbyision to be used. Here the
market as one possible mode of provision camethopicture, but so did four
alternative modes of provision (Sections 2.2-249. we saw in the previous
chapter, the more specific objects of institutiochbice are the institutional
strategies that implement these modes of providiothe case of the market, this
is to prohibit markets, to regulate them, to alldwem without regulation or to
allow them in conjunction with other modes of pgiwgn (Section 3.1). We also
saw that the value of these strategies should esssd by three criteria: their
outcome value, their process value and their ergestability (Section 3.2).
Which instances of (outcome and process) valuéodbe valued positively still is
an open question however, for it depends on thmitribution to the realization
of the ends of a practice. A different set of emilslead to different conclusions
about the value of alternative institutional stgas for a practice. To these ends |
now turn in this chapter.

The determination of the ends that a practice shewdorse leads to the
formulation of what | will call thdocal normative theorpf that practice. Such a
theory is local in the sense that it is good specif only concerns one practice
and the good that practice provides. This contragth a global normative
theory, which formulates the appropriate ends and insits that govern the
basic structure of a society in which all of thesactices are to be embedded;
with general rules about the design of governntéetproperty regime applicable
to market transactions, the fundamental rightzeits have, etc. This chapter will
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discuss what normative criteria should guide thenfdation of local normative
theories. The chapter will be divided into a cetiand a constructive part.

In the critical part | will restrict myself to thdiscussion of two prominent
theories'*® On the one hand, there is the idea that normatiteria can be gained
from an internal interpretation of the activitiekacacteristic of practices. This
idea inspires the criterion of promoting internabds of practices, proposed by
moral philosopher Alasdair Macintyre. In an invgation of his thought | will
conclude that internal goods provide too narrowit@rion for practices — rather,
we should also be open to the possibility thatactite serves important social
ends. Accordingly, a description of the practiognal is insufficient to determine
its appropriate ends. We have to look for pracitncependent criteria. A
discussion of Maclintyre’s reflections on the markisb shows the inadequacy of
his criterion (Section 4.1).

Arguably the most important practice-independertexion in contemporary
moral theory is personhood This criterion has inspired the idea that
commodification is problematic where persons orirthealienable personal
property are its object. Legal theorist MargaretliRaleveloped this idea. | will
discuss her theory and conclude that the protecifopersonal property is too
narrow as an interpretation of what it means topees personhood. Many
instances of commodification are problematic in divsence of any concern for
personal property (Section 42J.

146 1t is impossible to treat the entire diversity abrmative approaches to the
commodification question. An overview of the debiatprovided by Debra Satz, "Market
and Nonmarket Allocation," ilnternational Encyclopaedia of the Social and Bebeat
Sciences (2001). Important contributions include Andersovialue in Ethics and
Economics Margaret RadinContested Commodities. The Trouble with Trade in Sex,
Children, Body Parts, and Other Thing@ambridge Massachusetts: Harvard University
Press, 1996). Sandel, "What Money Can't Buy: The Mbmaits of Markets." Russell
Keat, Cultural Goods and the Limits of the Markgtondon: MacMillan, 2000). Soule,
Morality & Markets. The Ethics of Government Regjola Andre, "Blocked Exchanges:
A Taxonomy." Debra Satz, "Noxious Markets: Why Sldo8ome Things Not Be for
Sale?," inGlobalisation, Culture and the Limits of the Marketls S. Cullenberg and P. K.
Pattanaik (New Delhi: Oxford University Press, 2D0Adrian Walsh and Richard
Giulianotti, Ethics, Money and Sport. This Sporting Mamr{loondon: Routledge, 2007).
Walzer,Spheres of Justice. A Defense of Pluralism and Egu®liver Williamson, "The
Economics of GovernanceXEA Papers and Proceedin¢®005).

147 Michael Sandel has proposed an apparently simi&tinction. He presents two main
arguments in connection with commodification, naneercion and corruption. There are
important differences, though. His coercion argumen about a specific kind of
personhood failure, i.e. the absence of consemiatdxet transactions, while Radin’s theory
focuses on personhood qua personal property (®$ecti@ below). His corruption
argument, which refers to “the degrading effectnmdrket valuation and exchange on
certain goods and practices” is equal to the ideagnted here. It would encompass both
Maclintyre’s conception of internal goods (Sectiorl delow) and Walzer's and
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In the constructive part | propose that “respectiegsonhood” be conceived
as “protecting the capacity for agency.” This regsithree conditions to be met,
each of which requires the realization of a setafesponding capabilities. First,
one’s capacity for agency has to be developed. fHujsires the presence of so-
called morally required capabilities. Second, orsgency is to be exercised in
action; this requires practices for the exercisesmfalled morally permissible
capabilities. Finally, one’s agency is to be prt#dcagainst violations; this
requires protection against so-called immoral céjias. These three conditions
are then transformed into criteria that are to guide formulation of local
normative theories for practices. These criteriec#fp to what extent every
practice will have to contribute to the realizatioh the three conditions just
mentioned (Section 4.3). In the last section | twdadl sets of closer specification.
First, we need a more precise interpretation oftvihaequired for the capacity
for agency. | will defend a context-sensitive amdaul interpretation of the social
and political conditions for developing agency. Tteemulation of such an
interpretation depends on a consideration of thter@l contribution of all
practices to agency. Second, the relation betwhenthree criteria has to be
settled to handle cases of conflict. Here | wilbpose to set one general rule of
priority: the criteria of agency development andtpction have priority over the
criterion of agency exercise. A couple of exampldsillustrate the importance
of the capabilities framework in general and osthriority rule in particular for
debates about the market (Section 4.4).

4.1 The Internal Goods of a Practice

In this section | will first present and criticidacintyre’s criterion of the internal
goods of practices. As a second step | will preaedtcriticize his position on the
relation between markets and practices.

The capital difference between my concept of at@and Macintyre's is
that for Macintyre the definition of a practice lewgely in terms of the goods
internal to that practice. He defines a practice as

any coherent and complex socially established aatipe human activity through
which goods internal to that form of activity amalized in the course of trying to
achieve those standards of excellence which armppate to, and partially definitive

Anderson’s theories about the corruption of theaaoeaning of goods. Sandel, "What
Money Can’t Buy: The Moral Limits of Markets," 94.
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of, that form of activity, with the result that ham powers to achieve excellence, and
human conceptions of the ends and goods involvedsystematically extendé®®

Maclntyre gives two criteria for identifying inteahgoods: these goods can only
be specified by reference to the activities charatic of the particular practice
at stake and they can only be recognized by thegerienced in that practicé.
The pursuit of excellence by the participants iattpractice when they realize
internal goods contributes to human flourishing. aAsonsequence Maclintyre’s
notion of a practice has normative force from tharts Internal goods and
standards of excellence have moral authority:

To enter into a practice is to accept the authafithose standards and the inadequacy
of my own performance as judged by them. Standardsnot themselves immune
from criticism, but nonetheless we cannot be itétlainto a practice without accepting
the authority of the best standards realised so..fan the realm of practices the
authority of both goods and standards operatesuah @ way as to rule out all
subjectivist and emotivist analyses of judgmentg[)x-}tibusestdisputandurrjf.50

Maclintyre contrasts internal goods with externabdgp The latter are not
essentially attached to the practice in questioay tan be achieved by engaging
in many practices. Prominent examples of exterpaldg are money, power and
status. These external goods, Maclntyre notesthar®bject of a competition to
excel “in which there must be losers as well asn&is.” By contrast, internal
goods, which are the outcome of such competition, “good for the whole
community who participate in the practicé”Now, according to Macintyre
external goods can corrupt a practice. The reasathat practices necessarily
require institutions. Institutions, in Maclntyresense (not to be confused with the
rather different way | have defined them!), arenfal organizations which “are
structured in terms of power and status, and thslyilobute money, power and
status as reward$®® They stimulate the pursuit of external goods. Efme
there is an inherent tension between “the cooperatire for the common goods”
of a practice and the “competitiveness of the fagtin.”*?

I will argue that Maclintyre’s exclusive reliance te concept of “internal
goods” raises problems. We can ask why practicealdtonly exist for the sake
of internal goods: why should that be all that (atlyy) matters about them? The
point is best explained by using a distinction thawvid Miller made in response

148 Alasdair MaclntyreAfter Virtue 2nd ed. (London: Duckworth, 1985), 187.
149 |bid. 188-89.

150 1hid. 190.

51 |bid. 190-91.

152 | pid. 194.

1531 oc.cit.
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to Macintyre between “self-contained” and “purp@Sipractices. The first are
“practices whoseaison d’'étreconsists entirely in the internal goods achieved b
participants,” the second are “practices that etasserve social ends beyond
themselves®® Miller mentions games as an example of the forraed
architecture, physics and medicine as examplesfldtter. If performers of
purposive practices entirely lose themselves inrawipg their excellences, we
should be able to criticize this from the pointvigw of the social ends that these
practices should serve. Miller mentions doctors wbacentrate on performing
spectacular surgery while simple treatments for esfead diseases would
contribute more to overall health care.The moral relevance of Miller's
distinction is that

in the case of self-contained practices, critic@egsment can only be carried out from
within the practice itself, whereas in the caspwfosive practices, the whole practice
may be reviewed in the light of the end it is meangerve->°

According to Miller the moral authority of ongomepractices can be determined
by its internal goods, and only by virtue of thetféhat these practices do not
serve any social end. | think this still leaves taach room for self-contained
practices. Complementing it with a category of sipge practices is not enough,
because so-called “self-contained practices” alwalgs serve social ends. The
use of the example of games as paradigm for selaared practices is telling.
Games are never activities just happening in igolafrom the rest of society.
They inspire and entertain people watching themy tbrovide relief from other
activities such as work, they contribute to cultiivg group bonds, etc. Note that
the opposite is equally true: purposive practigesreeverjust purposive, that is,
never just serve social ends. They always also rdeenal ends, i.e. criteria of
appropriate valuation and excellence in performathzd are specific to and
constitutive of that practice. Therefore rathernthia divide practices into two

154 Miller, Principles of Social Justicel16-17. A different kind of critique, by Walshdan
Giulianotti, argues that the concept of internalod® is tied up with “contentious
metaphysical claims about the very nature of hugawods.” As an alternative basis for
moral critique they introduce the concept of “aalict goods,” which are intrinsic to a
single activity, not a practice. Walsh and GiuliinoEthics, Money and Sport. This
Sporting Mammon33-38.

155 Miller, Principles of Social Justicel17. See also the discussion of this point intKea
Cultural Goods and the Limits of the Mark&R7ff.

156 Miller, Principles of Social Justi¢el18. Miller's notion of a social end is not to be
confused with Maclintyre’s notion of an external dod@he fact that a practice serves
social ends is something entirely different frone tfact that external goods (money,
power, status) are involved in its organization.eTlrst has to do with potentially
legitimate demands on practices from the wider etgci while the second is an
unavoidable by-product of their institutional orgaation.
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categories, (the purposive and the self-contaiitedpuld be better to see self-

containedness and purposivenesasggector partial ends of the overarching (i.e.
internal plus social) ends of a practtiéeThese “final ends” — as | will call them

— are to be determined by a separate moral evatuathich takes into account

both potential internal goods and potential soeiads, considers to what extent
they are worthy of endorsement and finds waysdolve conflicts between these
when they arise. This kind of evaluation can ngyEmake the inherent nature of
the activity itself as an unambiguous guide; we trfiasmulate independent

normative criteria to do the job.

Such independent criteria could also solve a relatgection to Maclintyre’s
theory to the effect that its focus on internal dedails to exclude morally bad
practices® For example, the mafia practice cultivates exoekein violent
operations that are turned toward immoral ends. iBwt do we draw the line
between morally good and morally bad practices? cWhinds are moral and
which are immoral®?® Note that this problem remains even if we broatiase
ends so as to include social ends. The conterfteofatter can be as immoral as
that of the internal goods of the practice. In éxample of the mafia, it seems
that consideration of the mafia’s systematic violatof the physical integrity of
its victims, that is, of their personhood, providbe answer. Similarly, in the
example mentioned above of a medical practice daateither take as its end to
provide spectacular treatment for rare diseasessimple prescriptions for
widespread diseases, considerations of promotimgophood for both doctors
and patients could be used to select the right.elmdshe remainder of this
chapter, therefore, | will take my lead from theacthat personhood can provide
the moral criterion we are looking for. But firgtt lus consider the consequences
for the issue of the market that would follow fracepting Macintyre’s theory.

157 Another way of reaching the same conclusion isiiywing that even on Maclintyre’s
own definition of internal goods (as goods that cary be specified in terms of the
activity of a practice), many social ends shouldtéleen into account. There may be
several conflicting ideas about which goods shdwddendorsed, each of which can be
defined in terms of the activities at stake. Foaraple, both the spectacular surgery and
the simple treatments of the doctor qualify as gothdit can be specified with regard to
medical actions, knowledge and skills.

158 The objections are related in the sense that dgeirement not to violate moral
demands is one of those social ends that are uliffic derive from the notion of internal
goods of a practice.

159 MacIntyre himself has dealt with this problem irvariety of ways. At one point he
refers to the necessity of complementing his pcactionception with an account of “a
conception of moral law.” MaclintyréAfter Virtug 200. Elsewhere he insists that the
virtues characteristic of practices must be inteegtan an account of the good of a whole
life and that of a tradition (but that does not ma&kings much clearer). Macintyrafter
Virtue, 274-75.



97

Maclntyre’s attitude toward the market is hostiée opposes what he calls
“the modern industrial organization of work,” in igh work “tends to become
separated from everything but the service of biclalg survival and the
reproduction of the labor force, on the one handd anstitutionalized
acquisitiveness, on the othéf>Because production for a market implies this
modern form of work, in Maclintyre’s view marketedry definition antagonistic
to practices. They necessarily corrupt the motvetiand virtues that should be
flourishing in practices. This comes out most dieam his famous example of
two kinds of fishing crews. One crew is exclusivelfjented to the market. Its
aim is to maximize profits, its management will matsitate to fire members of
the crew if necessary to sustain these profits,i@nidivestors will not hesitate to
withdraw their investments if the expectations aifi) are better elsewhere. The
second crew is devoted to “excellence in fishidts"members share a sense of
common purpose, feel responsible for each othafetys and well-being, and are
prepared to stick to the crew even during “the eoois hardships of low wages
and periods of bad catches or low prices for fiShUnsurprisingly, the latter
kind of fishing crew demonstrates what Mactintyges hn mind as uncorrupted
practice.

Maclntyre’s criticism of the market can be intetpeein two ways. On one
interpretation, Maclintyre’s paradigm for economiagdices is that of the pre-
modern self-sufficient household or community thedduces for its own needs
or, in a modern context, that of a self-sufficiativity such as a hobby or a
game. In the context of such a practice, interpaldg can be maximally honored.
This household/hobby paradigm allows him to attebilne external directedness
of practices to the “modern productive and servioek” for the market that he
so despises. The market necessarily introducesrnaxteconsiderations in
practices (such as “is there any demand for thizd@¢ and these are to be
dismissed categorically as corrupting the purstibiernal goods. While some of
Maclintyre’s arguments seem to lend support to ithtisrpretation, it cannot be
taken too seriously. For this external aspect @hemic practices is in no way
unique to production for the market. Forms of pighn not directed to sale on
the market also imply the presence of a consumagypvhose interests and
influence provides the practice with a social enldais to reckon with in order to
survive. The ancient Greek sculptor or medievalftem@an no less than the
modern worker produced to satisfy other people&fgrences for his products,
whether or not these products were traded in marfeg. the artist could be

180 Maclintyre After Virtug 227.

181 Alasdair Maclintyre, "A Partial Response to My Cstlcin After Macintyre. Critical
Perspectives on the Work of Alasdair Macintyeels John Horton and Susan Mendus
(Cambridge: Polity Press, 1994), 285.
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sponsored and supported by a Maecenas). Econoattigas never were merely
“games,” played for the exercise of the skills aimtlues of those involved. The
market is only one way in which external considerst are being transmitted to
practices®

A second and more convincing interpretation woukdthmat it cannot be the
external directedness in general that fuels Maoésy hostility toward the
market. Rather, the problem is in the market's #jgekind of external
directedness: the systemic drive for profit maxiian that it forces upon all
market participants. In other words, the problenthit the market’s social end
happens to be the pursuit of one of the main eategpods — money. On this
interpretation Maclintyre is well aware of the fHzt the tension between internal
and external goods cannot be resolved. For, as imseld acknowledged,
institutions and the pursuit of external goodsdeid by them are indispensable
for having practices in the first place. Money, govand status, for all their
corrupting power, are a necessary evil to orgatiee pursuit of anything of
intrinsic value. So profits themselves are not nhpnaroblematic; just like any
other external good, they are a good — as longe&sdre pursued in balance with
and in the service of the pursuit of internal goddeswever, the problem with the
market is that the profit motive will be paramousgcause the market depends on
it to generate competition, which in turn is esggnb the adequate functioning
of the price mechanism.

On this interpretation, the question turns intcearpirically contingent one: is
the market's profit orientation so pervasive tha pursuit of internal goods is
necessarily corrupted? Pessimists have arguedhisais the case. John Dobson
for example remarks that the virtuous fishing cisw

in fundamental ways alien to and powerless agalrestigours of market competition.
Indeed, it seems likely that the latter crew wordgidly fall victim to the former if
these two crews were competing for the same fisgmgndsl.63

182 Similarly, Van Staveren criticizes Macintyre faailing to recognize that people in
modern economic activities may (also) be motivategd internal goods, and for
romanticizing the pre-modern economy as if it wexrelusively oriented toward internal
goods. Irene van Staveren, "De economie als maelktijk," Tijdschrift voor politieke
economie26, no. 4 (2005). An English version of this dei¢The Economy as A Moral
Practice”) is forthcoming ifReview of Social Econonfg008).

183 3ohn Dobson, "Virtue Ethics as a Foundation foriless Ethics: A Macintyre Based
Critique," Unpublished Paper Presented at the Second Internati Symposium on
Catholic Social Thought and Management Educati®d97), 9. Similarly, Keat argues that
“it requires only one reasonably powerful firm &5 it were, take seriously the aim of
profit maximization, for others to be forced toléal suit on pain of elimination from the
contest. And if the changes thereby required amsagi@ng to the practice, there is nothing
that can realistically be done to protect it.” Ke@ultural Goods and the Limits of the
Market 28.
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In contrast, optimists turn Maclintyre against hithsed hold that the market
actually rewards corporations that strive for eberede in internal goods. This
requires a division of labor within corporationarfexample, according to Geoff
Moore,

An important role of those who represent the capon, therefore, is to act when they
observe excellence not being pursued and to rethiosk engaged in the practice of
their responsibility. This may well be more obsérteaby those who represent the
corporation for they will see, in the performancalicators used to measure the
achievement of external goods, the failure of tihactice to meet “best practices”
elsewheré®*

Depending on one’s optimism or pessimism, autheks tlifferent positions as to
whether the market system “as we know it” shoulddwécally reformed or even
abolished, or whether the flourishing of excellenée compatible within the
market system®®

| agree with this second interpretation in thatink there is no a priori
incompatibility between the market and the enda pfactice. However, from my
perspective the question whether the pursuit arivetl goods can be reconciled
with the profit motive should be reformulated athbsides of the equation. First,
| have replaced the normative defense of virtuossstie creating internal goods
with the more open category of realizing whateviealf ends are ultimately
deemed morally defensible. Second, the implicabbrmy earlier analysis (in
Chapter 2) is that market provision is not so moiénted toward the generation
of profits in itself but rather toward the satigfan of consumer preferenc&s.
Profit seeking behavior is “merely” a means to thatl and the market rewards
those excellences that are necessary to producertiduct that the market
demands. The question should therefore be whektigefinal ends of a practice
coincide sufficiently with the product that consumeén the market actually

184 Geoff Moore, "On the Implications of the Practitrestitution Distinction: Macintyre
and the Application of Modern Virtue Ethics to Buess,"Business Ethics Quarterli2,
no. 1 (2002), 29. Similarly, Keat argues for theimystic line (in revision of his earlier
passage that | quoted in the previous note), safiagthe kind of emulative competition
characteristic of practices may very well coinomdéh the pursuit of external goods in the
market (profit maximization), for, although persomst to maximize profits, in the
meantime they improve their skills in the practikeat, Cultural Goods and the Limits of
the Markef 118-23.

185 See Dobson, "Virtue Ethics as a Foundation for mBess Ethics: A Macintyre Based
Critique,” 10. Moore, "On the Implications of the aBtice-Institution Distinction:
Macintyre and the Application of Modern Virtue Ethito Business," 30.

186 See Section 2.3. More accurately, the marketiented to the conditions of all three
frames that | described in Chapter 2.
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demand. Whether profit orientation is morally pevhhtic depends on whether
what we normatively expect of the practice coinsidéth market demand. For
contested markets the rule of provision of the mafkonsumer preferences) may
be unable to generate the kind of provision nowediti required (final ends).
Sometimes this may be a matter of empirical coetiny, and here the level of
competition may be crucial. For example, the lewélcompetitiveness co-
determines the extent to which corporations are ablengage in unprofitable
activities if these are established as morally ireguaccording to some theory of
corporate social responsibilit. In other instances the market's inability to
accommodate the realization of some set of findsanay be non-contingent, for
example where some process aspect that is inheraligh to the market is at
stake (Section 3.2¥®

In conclusion, the first, strong interpretationMécintyre’s market critique is
untenable, while the second, weaker interpretatdmes not provide an
insurmountable obstacle to the legitimacy of matkasactions. In any case, the
determination of the final ends of a practice cdnm® guided by Macintyre's
criterion of its internal goods. These goods may @ role, but so do social ends
that the practice may serve. Independent moratr@itare needed. Although |
cannot pursue that line of argument here, it iwotthy that Michael Walzer’s
account of justice as sphere segregation has hasgecs to a similar criticism as
the one | made of Macintyre. Walzer bases decisimngut the appropriate
allocation mechanism (or sphere) on the “social mmegs” of the goods in
guestion. These goods as they are understood thrthajr social meanings
resemble Macintyre’s internal goods. Here too &dnitiwe grasp of “what the
good is about” is supposed to guide our allocatiegisions. However, these
social meanings are anything but uncontested. Agaénneed an independent
moral basis for critiqué®®

167 van de Ven and Jeurissen argue that corporaticag me expected to engage in
different types of socially responsible actionspetaling on the fierceness of competition
that they face. See Bert van de Ven and Ronald 3eutisCompeting Responsibly,”
Business Ethics Quarterfys, no. 2 (2005).

188 For a discussion of the tension between marketsimernal goods and the limited
opportunities for reconciling them when they caifli see Rutger Claassen,
"Marktwerking kan morele praktijken eroderen" [Matk may erode moral practices],
Christen Democratische Verkenning28, no. Herfst (2007). There is another stability
problem with profits and competition, which doeg relate to the market’'s adequacy in
realizing certain ends, but to the effect of corntjpet on the overall balance between
market and non-market goods. This | will discus€irapter 8.

189 More precisely, Walzer proposes that the socianimg of goods is to be found in the
“common understanding” of these goods in a paricallture. WalzerSpheres of Justice.
A Defense of Pluralism and Equaliy. For a representative critique, see Ronald Dinprk
"What Justice Isn’t,” inA Matter of Principle (Cambridge Massachusetts: Harvard
University Press, 1985). In defense of Walzer, DaMiller argues that Walzer has been
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4.2 The Protection of Personal Property

In this section | discuss Margaret Radin’s thedsggause it is the most worked-
out application of personhood to the issue of coudifrmation and has been
prominent in discussions of the commodification afjans, sexual activity,
commercial surrogacy and other goédsthe probable reason for this is that she
aims to articulate an intuitively attractive idéa, that persons themselves should
not become the object of market exchanges.

The aim of Radin’s theory is the justification «fo-called market
inalienabilities; prohibitions on the alienability some goods. The starting point
is that the person himself, including whateveriigically belongs to the person
or “the self,” should be inalienable. The prohiitito sell oneself into slavery is
the only undisputed example, since it directly satg the person as a whole to
market exchange. Beyond slavery, however, thelittlésconsensus about which
goods should be inalienable. There is a need feritarion to decide what
intrinsically belongs to, or is bound up with, tbenstitution of the self. In this
regard Radin criticizes the Kantian and Hegeliae a$ the subject—object
dichotomy. According to this dichotomy, things exi@ to the person are
candidates for alienation while things internattie person are not — for the latter

misunderstood: “The relationship between the mepoihthe good and the distributive
principle is not here a conceptual one; it is ratiat, once we see what kind of good
medicine is, this immediatelyiggers a particular distributive principle which we see a
applying to all goods of that sort.” David Millélintroduction," inPluralism, Justice and
Equality, eds David Miller and Michael Walzer (Oxford: OrfoUniversity Press, 1995),
6. This quote clearly reveals the intuitive grabpttis supposed to guide the theorist.
Miller goes on to argue that the task is an inggtive one, which is subjected to
requirements of coherence and consistency and hds &ltimate test” “its capacity to
persuade participants in the culture at largeittgives the best ‘reading’ of their beliefs.”
Miller, "Introduction," 10. Although Miller's defese is the most sophisticated one that |
know of, it still remains within the boundariestbe method of internal critique, with all
the attendant problems. Elizabeth Anderson, in theory of sphere differentiation,
distances herself from this aspect of Walzer's themd formulates a range of “critical
strategies” for justification: internal, scientifamd experiential strategies. Anders@ajue

in Ethics and Economigsl04-10. For my purposes | will follow the distiiom in
Anderson’s later work between different kinds gbahilities (Section 4.4).

1701 focus on the version given in Radibontested Commodities. The Trouble with Trade
in Sex, Children, Body Parts, and Other Things earlier version is Margaret Radin,
"Market-Inalienability,"Harvard Law RevieviL00, no. 8 (1987). See also Margaret Radin,
"Justice and the Market Domain," Markets and Justiceeds John W. Chapman and J.
Roland Pennock (New York: New York University Pre889). The personhood theory
(apart from its consequences for commodificatiom)elaborated in Margaret Radin,
"Property and PersonhoodStanford Law Revievd4, no. 5 (1982). For application to
commodification in bioethics, see the special issuéennedy Institute of Ethics Journal
September 2001. For simplicity’s sake, in the felleg | leave out of consideration an
important line of argument in her work that consethe dangers of commodifying in
rhetoric or discourse, rather than in real exchange
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commodification should not be allowed. However, fieany things it is unclear
what it would mean to say that they are internadernal to the persdf: As an
alternative, Radin proposes a concept of personimade up of three aspects.
The first two are freedom and identity:

The freedom aspect of personhood focuses on withepower to choose for oneself.
In order to be autonomous individuals, we musteast be able to act for ourselves
through free will in relation to the environmenttbings and other people. The identity
aspect of personhood focuses on the integrity amdirwity of the self required for
individuation. In order to have a unique individigéntity, we must have selves that
are integrated and continuous over titffe.

The third aspect is more complicated. Radin caltsantextuality” and relates it
to the freedom and identity aspects:

Contextuality means that physical and social costexte integral to personal
individuation, to self-development.... The generainpds that any (recognizably
plausible) conception of freedom of persons comtxclaed to a particular enabling
context. The relationship between freedom of pessand its enabling context
requires, if freedom is to be realized, a posittieenmitment to act so as to create and
maintain particular contexts of environment and lmmity.173

Being a person thus requires having a free witlpatinuous identity and proper
relations to enabling contexts. The next step a fine associates the process of
becoming such a person — which she calls ‘self{itotisn’ — with property:

In human life as we know it, self-constitution indes connectedness with other
human beings and also with things in the world,hwat home, for example. Not
everything we might be thus connected with in thrarlev can be property, but in a
property-owning culture, some such things can logpgnty. When an item of property
is involved with self-constitution in this way,ig no longer wholly “outside” the self,
in the world separate from the person; but neitikeit wholly “inside” the self,
indistinguishable from the attributes of the per’s76‘n

Radin calls these objects in the world necessarysétf-constitution “personal
property.” They are to be contrasted with items mhound up with self-
constitution, which she calls “fungible propertffersonal and fungible property
are the two extremes of a continuum on which elng can be placed. In a next

171 Radin mentions wage labor and intellectual propastgxamples of goods that are not
clearly outside the self although we do not obfedheir marketization. RadiiGontested
Commodities. The Trouble with Trade in Sex, ChildBady Parts, and Other Thing37.

72 |pjd. 55.

173 |pid. 56-57.

4 Ipid. 57.
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step Radin argues that items that are personalepsgpbecause of their
connectedness to the person, should be markeeiadlie. Guaranteeing the
continuing possession of these goods in this wdlypnoetect their importance to
our self-constitution. In contrast, fungible praperbecause it is not bound up
with the self, may be justifiably traded for othgéems in the market. For
intermediate cases there may be a case for réstiscbn market exchange rather
than outright prohibition (see my Section 3.1 onoimplete commaodification).
She argues that on account of personal properthilgtions or restrictions are
justified on the marketization of work, the homentan organs, sexual activity
and child bearing™

The suggestive force of these examples notwithatgnd first problem of the
property theory of personhood explained thus fdha it is as yet unclear when
an item is to count as personal property. In eaviierk, Radin was reluctant to
engage in a general treatment of this issue, metating that there should be “an
appropriate connection to our conception of huntaurishing” and furthermore
making it a matter of case-by-case argumentdffodn later work, Radin
introduces Martha Nussbaum’s list of human capéslito this end. However,
the conclusion she draws from the capabilities mhdor the issue of personal
property is ambiguous. On the one hand she stiadéésdertain functioningsan
be served by a form of private property” (withowpkining which ones and to
what extent). On the other hand she believes thasbaum’s theory opens up the
possibility that non-Western cultures convince Wastulture that living under a
property regime does not contribute to human fkhirig?”” These puzzling
remarks are insufficient to establish a clear logtween personal property and
capabilitiest™

178 |1n many of these examples, according to Radinethey be situations where genuine
personal property should nonetheless be alienbblguse of the problem of the “double
bind” (desperate people being worse off when oneldvaiithhold them the opportunity to
sell their property).

178 |n the same passage she concludes: “There iggpdthn or abstract formula to tell us
which items are (justifiably) personal. A moral gident is required in each case.” Radin,
"Market-Inalienability," 1908.

177" Radin,Contested Commodities. The Trouble with Trade in Skitdren, Body Parts,
and Other Things75. With this remark Radin seems to me to casbdon the value of
her entire property theory.

178 The vagueness of the personal versus fungibleeptpmlistinction has led several
authors to doubt whether classification of persqmaperty really provides a valid reason
to prohibit market exchange. They fear arbitranesxd judgment based on mere
“individual feelings” in applying the distinctionnd argue that commodification of
personal property may sometimes even have desigdfdets. Satz, "Noxious Markets:
Why Should Some Things Not Be for Sale?" 21. Neikibury, "Do Markets Degrade?"
The Modern Law Revie®9, no. 3 (1996), 342. John A. Robertson, "Humaruishing
and the Limits on MarketsMichigan Law Reviev@5 no. 6 (1997), 2148-49.
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Let us suppose for the sake of argument that wédcsamehow give the
fungible versus personal property distinction merbstance. Still, a second
problem would arise; the personal property criterdnes not seem to be an
adequate criterion for evaluating all instancesa@hmodification. The problem
here is that Radin’s reliance on “personal progestscludes from the scope of
her theory those objectionable forms of commodiitcathat may not be matters
of commodifying personal property. As Debra Satg hghtly pointed out, it is
no coincidence that Radin draws most of her exasnfutam “the sphere of sex
and reproduction’® Sexual activity, female reproductive capacitiesl &ody
parts are plausible candidates for being a persoaleenable property because
they are closely tied up with one’s physical cdansitn. It is easier to show for
these goods how they are “bound up with the shlhtfor many other examples,
like votes and judicial decisions, educational anifitary services, etc. These
goods are not normally conceived of as propertheeiin the fungible or in the
personal form. Thus, even if we agree with her ant®f personhood (in the
three aspects of freedom, identity and contextgakitnd if we also agree that one
condition of personhood is to be able to disposer @ome items closely bound
up with self-constitution (personal property), weusld still disagree that this is a
sufficient criterion for evaluating commodification

Underlying this problem is the fact that in Raditheory personhood plays a
double role. Her account of personhood can be wsed moral value for
assessing social states. Personhood in the semmrsains having a free will, a
continuous identity and enabling contexts is sucimaral ideal. If suitably
developed it can be used as a benchmark to judgdwhcial arrangements tend
to promote this value and which tend to undermineHowever, once Radin
invests personhood more specifically in certaimigeof property, it is no longer a
moral value but amntological categoryTo follow Hegel: one’s personality is
now ‘“invested” in these objects; they “belong tdietperson. The relation
between both of these uses of personhood is undidare specifically, it is
unclear why its moral value would be realized ohly assuring that certain
objects remain within the ontological sphere ofuahce of the individual person.
It would be better to acknowledge that personhosdaamoral value can be
realized in other ways as well.

179 satz, "Noxious Markets: Why Should Some Things Retfor Sale?" 21. Similarly, in
a review of Radin’s book, Kenneth Arrow remarked:H&ther the reason these potential
commodities are 'contested’ is that they would oéfesiolation of personhood is less clear.
| do not have a good answer, but many of them seene concerned with the operations
of the social system than with preservation of vidlial integrity.” Kenneth Arrow,
"Invaluable Goods,Journal of Economic Literatur@5, no. 2 (1997), 765.
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It is unclear to me whether Radin had the ambitddnmaking personal
property into a necessaayd sufficient criterion for evaluating commodificatio
At any rate, in some passages she seems to acldgevthe double role of
personhood. For example, she argues that theresaB@ersonhood interest in
fungible property rights. In other words, to realipersonhood it is sometimes
important that we are able to exchange goods with anothet®® This implies
that personhood (as a moral value) is at the ongijustifying both fungible and
personal property. But then it is unclear how pehemd can be the decisive
criterion to decide which items should be fungipteperty and which should be
personal property. In another place Radin recogniagon-property-related
personhood interests,” claiming that when thesdlicorwith fungible property
rights, the former should take precedence ovetatiter ! This construction also
depends on the acknowledgement of the double rblpemsonhood. Finally,
Radin recognizes this double role in a potentigkction to her theory:

It might be argued, however, that what a personhpetspective dictates is a
dichotomy in entitlements, not a dichotomy in pndpeA welfare rights theory might
derive fromthe needs of personhoad set of core entitlements encompassing both
property interests, such as shelter, and othereiste such as free speech, employment
and health care. In such a scheme, the distintt@ween property and other rights
breaks down. There would be room for a personhadiotbmy but it would not be
related to interests traditionally called properfjie general task of such a welfare
theory would be to carve out for protection a cooataining both property interests
and other interestd® (italics mine, R.C.)

The “needs of personhood” here refer to a broadercept of personhood,
independent from personhood qua personal propertfiact, the objection Radin
formulates here seems to me right on the mark (d&mem the fact that our theory
of the relevant entitlements does not have to betadid by welfare
considerations}®

Our conclusion must be that the personal propeitgrion is as yet too vague
to be useful for assessing instances of commotidicaMoreover, an exclusive
connection of personhood to personal property isonowincing. What is

180 Radin, "Property and Personhood," 986.

81 1bid. 1015.

821pid. 989.

183 The argument that Radin brings forward to dismattt& objection is unconvincing.
She states: “The attachment to ‘things’ may beediffit from other necessities of
personhood, and it may be worth noticing the déifee sometimes, even though, by itself,
it would not determine questions of just distribat’ And in a footnote she adds: “For
example, paying attention to the notion of persgmaperty would lead not merely to a
right to shelter in general, but a right to a mattr house or apartment.” lbid. 990. This
defense is so modest that it seems to reduce tpegy theory to a merely helpful device
in a broader theory of personhood.
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worrisome is not in the first place the commodifica of persons and their
attributes, but rather the commodification of godkist prevent someone from
being, becoming or remaining a person. The fact ¢hgersonal attribute is
commodified may be one of many facts that prevémt tealization of this
broader personhood value. In this shift to a broadie for personhood, there is
an analogy to the objection Amartya Sen leveledragadheories of justice that
focus on the acquisition and possession of comiesdifprimary goods or
resources). These commodities are important, niitamselves, but because they
open the way for the capabilities to function gseason:®* Indeed, it is on these
capabilities that | will focus in elaborating theoral demands upon our practices
that follow from the notion of personhood.

4.3 Personhood and Three Types of Capabilities

In this section, | will present a version of theahilities approach that can guide
the formulation of local normative theories for @fees. | start from some
observations concerning the capability approaclgeneral and then present a
conception of personhood that is to serve as thdduental moral value that
regulates and justifies the promotion of capabitiFrom this conception | derive
three types of capabilities and three correspondiogmative criteria for
practices. In the next section, | further clarifystapproach by filling in some of
the details and considering some examples of ifdicgtions to the issue of
commodification.

The capability approach is a general framework riormative evaluation
rather than a specific theory. Several capabilitgoties can be formulated,
depending on the theoretical choices that one mimkspecify the approach. For
my purposes, two such choices are most notablet, Firere is the question of
which capabilities are to be endorsed as worthmaffal and political protection.
Here Martha Nussbaum'’s substantive list of cap#sliis at one end of the
spectrum while Amartya Sen’s choice to stick wille tidea of capabilities as

184 Indeed, Sen argues that these approaches faltprepmmodity fetishism.” Amartya
Sen, The Standard of LivingCambridge: Cambridge University Press, 1987), Al6o
Amartya SenCommodities and Capabilitig®©xford: Oxford University Press, 1985), 17-
19. Nussbaum presents a similar argument whenrayqagainst the Rawlsian notion of
primary goods. See Martha NussbaWgmen and Human Development. The Capabilities
Approach (Cambridge: Cambridge University Press, 2000), 65-88hough these
criticisms are misdirected (for not all Rawlsiannpary goods or Dworkinean resources
are commodities) the substantive point remainsdviiiat we should not focus on the
commodities but on the capabilities.
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providing an “evaluative space” is at the other .EAdSecond, there is the
question how capabilities are to be justified. Hdtessbaum initially relied on an
Aristotelian notion of the good, while later sheeggnted her theory as justified
by a kind of political liberalism close to that Bawls’®® For his part Sen has
presented his capabilities theory as kind of “camphon-utilitarian form of
consequentialismt® The two questions are connected: the method bghwvive
generate a substantive analysis of capabilitiesatithe same time reveal what
ultimately justifies this analysis. In the follovgn will elaborate and justify my
version of the capabilities approach with regarth®value of personhood.

The starting point is that it is fundamentally \athle for all individuals to be
able to live their lives as persons. | will callshhe value of personhood. Being
the most fundamental value, it is the final criteriof moral theory: personhood
should be respectétf The struggle between competing moral theories@ia
what it means to protect personhood; i.e. whatiipewrmative demands flow
from its interpretatiod® Does it require endorsing the preferences persons
happen to have or would have under some idealiz&dungstances
(utilitarianisms)? Or should we promote the actiamsl institutions that people

18 For a general discussion of “the problem of thst,"lisee Ingrid Robeyns, "The
Capability Approach, A Theoretical Survey]burnal of Human Developmegt no. 1
(2005), 105-07. For the idea of an evaluative spas®e Amartya Sen, "Capability and
Well-Being," in The Quality of Life eds Martha Nussbaum and Amartya Sen (Oxford:
Clarendon, 1993), 32. Nussbaum has criticized Serste thinks that without a list no
theory of justice can be derived from the capabiitpproach. Martha Nussbaum,
"Capabilities as Fundamental Entitlements: Sen amibSJustice, Feminist Economic$,

no. 2/3 (2003), 46.

188 Actually, Nussbaum uses several justificatorytegis side by side. On the one hand
she states that her list of capabilities gives hes “central requirements of a life with
dignity.” Nussbaum, "Capabilities as FundamentalitEements: Sen and Social Justice,"
40. Similarly NussbaumyWomen and Human Development. The Capabilities Apgproa
72. On the other hand she refers to the Rawlsiaa @fean overlapping consensus.
NussbaumWomen and Human Development. The Capabilities Agprd®. Finally, she
gives the method of informed desire some justifipatstatus. Nussbaunwomen and
Human Development. The Capabilities Apprqadh2. For a study of Nussbaum'’s
different justificatory strategies, see Alison Jagg"Reasoning About Well-Being:
Nussbaums Methods of Justifying the Capabilitidgtirnal of Political Philosophyi4,
no. 3 (2006).

187 The characterization is from Nussbaulomen and Human Development. The
Capabilities Approachl4.

188 One could of course askhy personhood should be respected. This would require
showing why from the fact that persons need to teyency there arises a demand on
others to respect their agency. These complicatgtens of foundation | have to leave out
of consideration here. For a well-known attemptstive these problems, see Alan
Gewirth,Reason and MoralitfChicago: The University of Chicago Press, 1978).

189 Admittedly, my portrayal of personhood as the umested starting point for moral
theory does not do justice to theories which choasether starting point; e.g.
utilitarianisms that start from protecting sentibetngs rather than agents.
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would consent to in some hypothetical choice situma{contractarianisms) or
idealized discourse (discourse ethics)? Are we iredquto respect the
development of the excellences belonging to theaisestial human nature
(Aristotelianisms); etc.? Personhood as | will agime of it is defined by its three
crucial constitutive conditions: developing the aeipy for agency, being able to
exercise this capacity, and being protected fraotations of this capacity. As we
will see, each of these conditions requires thézation of a corresponding set of
capabilities. In the following, the notion of “capbties” will be used in a
morally neutral fashion, standing for the opportiasi persons have to engage in
some functioning, i.e. some kind of being or doifipge notion itself will not
imply that the opportunities it addresses are \@&jafor that remains to be
seen*° Let us first turn to the three conditions for merisood.

To begin with, having personhood requires develppiire capacity for agency
(I will call this thecondition of agency developmgnn individual who has this
capacity is able to reflect on his desires andregionally decide which of these
should be endorsed as valid reasons for actiorth&umore, that individual is
able to embark upon the courses of action thatrtshe has rationally endorsed.
Thus, the capacity for agency involves a delibeeaind an active aspect. At
both stages problems may arise. We can imagineitldatiduals are drifting
through life without apparently making decisionstbéir own, perhaps acting
randomly (like an automaton) or following their eggwithout reflection (like an
animal). We can also imagine individuals who hawaendecisions on the basis
of rational deliberation but are unable to act upleem, due to internal defects
(such as those suffering from weakness of willjaexternal impediments (like
slaves being coerced to follow the orders of theisters). Having this capacity
for agency requires having the capabilities necgsteadevelop and sustain this
capacity. These capabilities | will catiorally required capabilitiesAs we will
see below, different interpretations are possildet@ which capabilities are
actually required in this sense (Section 4%).

19 Compared to these alternatives, my theory will blestantive rather than procedural
(contra contractarianism), objective rather thabjesttive (contra utilitarianism) and thin
rather than thick (contra Aristotelianism); althbugwould be better to say that it is both
thin (in allowing a limited class of morally reqged capabilities) and thick (in adding a
separate class of morally permissible capabilities)

11 |n comparison with Nussbaum’s list, the categofynorally required capabilities is
stricter from the start. Capabilities for play, fetations with animals, for producing self-
expressive works, and many others on Nussbaunt's/digld not qualify, in my view, for
being necessary to the development of agency. @oeseceive a place in my theory as
morally permissiblecapabilities. Nussbaum'’s only attempt to bring edmerarchy into
the list is by giving two capabilities — practicelsoning and affiliation — a special place.
“All the items on the list should be available ifioam that involves reason and affiliation.
This sets constraints on where we set the threslfmideach of the separate capabilities,
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Having the capacity for agency is usually takerbéothe defining condition
for being a person. It undoubtedly is a necessandition — but is it also a
sufficient one? The person having this capacitelyuis no automaton, animal,
weak-willed individual or slave; but is this eno@gtSuch a human being could
still be forced to the status of a couch potato whs the full capacity for agency
but is unable to live life like a person, unableatt upon the capacity for agency.
To have this ability a person needs avenues faicesteg agency, i.e. capabilities
and opportunities to convert these capabilities fiunctionings(l call this the
condition of agency exercisE? The list of capabilities that one could convert
into functionings in order to exercise one’s ageisogndless and it is not possible
in a lifetime to realize all the capabilities anth€tionings offered in our social
world. The requirement is that one is able to dmvethose capabilities and
functionings that one chooses to. Some will chdosgevelop their capability for
artistic performances, others will engage in ex@ng their capability for
philosophy, again others will concentrate on thedpability to sing, weed
gardens, become a manager or a potter, particip&Os or play tennis. These
capabilities | will call themorally permissible capabilitiesThey do not bear
directly on the capacity for agency, neither pweslif by enhancing agency nor
negatively by diminishing it. Rather, they provideenues for exercising one’s
capacity for agency (once one has it) in living ¢loed life of one’s choosing and
thereby flourishing as a pers&f.An individual who does so is a person in the
full sense: such a one has the capacity for agandys able to exercise agency
in realizing capabilities and functionings. It isetopportunity for leading this
kind of life of a person that we value most fundatafly and seek to protect, in
different ways, in the requirements of moral theand in the organization of
social and political arrangements.

The realization of personhood, finally, also regsithat one is shielded from
violations of one’s agency. Violations can occuretation to either one’s agency
development or one’s agency exercise or to botWilllcall this thecondition of
agency protection This condition requires protection againghmoral
capabilities capabilities which — when transformed into actiwaictioning (!) —

and also places constraints on which specificatiohst we will accept.” Nussbaum,
Women and Human Development. The Capabilities Aqobr&2-83.

192 The inability relates to the presence or abseftieese avenues, not to the internal and
external impediments to the capacity for agencytimead above in the context of agency
development.

193 As | define the notions, there is no overlap betwenorally required and morally
permissible capabilities. Of course, morally regdicapabilities are “permissible” in some
sense; they are not disqualified by moral theont tBa category of morally permissible
capabilities is reserved for those capabilitiesaolvhare “merely permissible” and not also
required.
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prevent a person to a greater or smaller extem fileveloping or exercising the
capacity for agency. The capability to torture geopr to lie to them or steal
from them are examples of such immoral capabilifEsspite the name “immoral
capabilities,” it is not the capability itself th&t immoral — its conversion into
functionings is. The name is still appropriate, dexe immoral capabilities are
those capabilities which will normally produce alation of agency that is to be
considered immoral once they are being convertéd fonctionings. | say

‘normally’ for sometimes such a violation may betjfied or even required in

order to prevent graver violations of agency; iatthase the conversion into
functioning is not to be considered immoral (seetifa 4.4 on conflicts between
capabilities).

These three constitutive conditions of personhamdccbe taken as the basis
of many different kinds of normative theories, ditesl at very different kinds of
subjects; for example, directed at evaluating astiof individuals. Such is not
my purpose. Being interested in the ends of prasti¢ will in the remainder of
this section derive from these conditions threematdive criteria for the
formulation of local normative theories for praes¢®

Criterion of agency development

Formulate ends which

a) promote the realization of those morally requiragabilities that a
global theory of justice has assigned to this jizact

b) promote the conversion of these capabilities iotecfionings, while
respecting a person’s refusal to be subjecteddb sanversion, but
only to the extent that this refusal is expressgddmeone having
an adequate level of agency.

The criterion of agency development — in conjunctigth the criterion of agency

exercise — gives positive content to local norneativeories of practices. Every
morally required capability in a specific societya basic need for persons in that
society, to which they are entitlé®. The level of the entitement depends on

194 As the following set of criteria formulates thelightions put upon (the formulation of
the ends of) practices, it doewt tell us to what extent there is an obligation for
individuals to themselves to (try hard to) live ithife as a person. Nonetheless, in the
following | will touch upon this problem as welh & couple of places: where the right of a
practice to impose the conversion of morally reggiicapabilities into functionings is
concerned (see also Section 4.4 in the contexteoEkamples) and where the obligations
of participants in a practice realizing morally péssible capabilities are concerned.

195 Nussbaum has claimed that her list of capabiliieso be treated as a list of
fundamental entitlements: “Central capabilities may be infringed upon to pursue other
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what is necessary to realize the capacity for ag&fcThis will have to be
specified by our local theory on a case-by-casesbds

The application of this criterion depends upon ¢beperation of two levels.
First, at the level of a global normative theory éosociety, it has to be decided
which practices have to be in place for its cit&ecapacity for agency to be
developed?® From this preliminary global determination of whicapabilities
are morally required, for example, may follow thgpractice for nurturing young
children is required. Once the creation of such ractre of nurturing is
normatively endorsed, Bbcal theory for that practice is assigned the task of
promoting the morally required capabilities thatnfaits raison d’'étre. The global
assignment determines which morally required cdiiabi a practice can limit
itself to. For example, it would not make senserdquire of the practice of
nurturing young children that it develops the ctalids capability for
understanding mathematics; that would be an instaot misallocation of
responsibilitieg®

Application of the criterion of agency developmenill not issue in the
assignment of a morally required capability for @dhctices. For many practices
the conclusion will be that no relevant morally uiggd capability is at stake.
These practices only exist for the sake of prongotmorally permissible
capabilities (see below). For example, most gldf@bries will not demand of the

types of social advantage.” NussbaWgmen and Human Development. The Capabilities
Approach 14. A separate question is whether these engti¢ésnshould be interpreted as
giving rise to rights. For Nussbaum’s comparisorhaf vocabulary of rights with that of
capabilities, see Nussbaum, "Capabilities as Fuedgh Entitlements: Sen and Social
Justice," 36-40. Similarly Nussbaumomen and Human Development. The Capabilities
Approach 96-101. Here | remain agnostic as to the questiogther my criteria could and
should be translated into moral rights.

19 Nussbaum also uses this idea that what is regisradbasic level” or “threshold level”

of capabilities. The threshold is to be determifa@deach capability separately and in the
context of the particular circumstances of a sgci8ee Nussbaun¥omen and Human
Development. The Capabilities Approadii. Sen also recognizes that it may sometimes
be useful to distinguish “basic capabilities” froother capabilities; he mentions the
example of the analysis of poverty. Sen, "Capabditg Well-Being," 40.

197 For example, sometimes this will be an equal |doelall; sometimes this will be a
sufficient level, determined by a lower thresholdene it is morally permitted for each to
strive for a higher level (for an example of thelgem of choosing between these two
interpretations, see Section 5.3).

198 |n the following | will treat as unproblematic thshere is a society (a moral
community) for which such a global theory can beiskd. This neglects the problems
which arise when different societies come into aohtvith one another (comparable to the
problems of making a theory of justice for an intgional context).

1991 the remainder of this study | will not try torfulate a complete global theory of my
own. Rather, for those capabilities which | will stify as morally required (see at the case
studies: Sections 5.2, 6.2 and 7.2), | will arghattany tenable global theory should
endorse these capabilities as morally required.
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practice of playing soccer to develop any capaciiie agency. This practice will

then depend on the capacity for agency alreadygbtriare; it is a practice in

which this capacity is exercised in one particutaorally permissible, way; it is

not a practice in which this capacity for agencydéveloped in the first place
(note that there is nothing essential to this poi can easily imagine sporting
practices that are burdened by a requirement stigdilby another global theory
to develop agency capacities of sports players).

The division of labor envisaged here between glabal local theory is a
subtle one. While the general end for the pradiceet at the global level, any
further specification is to be made at the locaklgeand this specification may
considerably determine the interpretation of thpatdlity at stake. While at the
global level we decide that there is to be somectipg of nurturing young
children, this leaves ample space to determinertbre specific ends at the local
level; i.e. how and to what extent nurturing shoedahtribute to the development
of children’s capacity for agency. This discretipnapace is important for two
reasons. First, what might be required for develgpiull agency cannot be
specified in an eternally fixed standard. The regmients of agency development
in highly complex modern societies are not the sam¢hose in ancient Greece.
The exact content of the morally required capaedihas to be interpreted in the
context of the society at hand. This kind of flakifp can be done justice in a
local theory, while arguably a global theory wilive to be less context sensitive
(see also Section 4.4 on interpretation). Secamzhl Itheories benefit from the
expertise of the practice participants in formulgtithe details of the ends at
stake; expertise that is indispensable for a thémrgcquire legitimacy and be a
guiding force in realization of the formulated endsr example pedagogical
expertise on the best way to nurture chilcfi@n.

If we look at the details of the criterion, itssfirpart (the a-clause) directs the
practice to realize that level of capability foreeyone in the relevant society. The
second part (the b-clause) demands promoting theecsion of these capabilities
into functionings. This raises the vexing questimw far a practice is obligated
to go in promoting this conversion. The problenthit persons may refuse being
subjected to it. For example, even if a global thies established which obligates
the creation of a practice of basic education,dcail may claim that they should
be allowed to choose not to go to school. Or, efen practice is established
which delivers medical treatment, a dying persdifesing great pains can claim
that he should be allowed to refuse medical treatriteat would prolong his life.
The second part of the criterion states that atigebas to respect these kinds of

200 Thjs js analogous to Nussbaum’s idea of “multiplizability,” i.e. that the
capabilities list requires specification to be agdble in local contexts. Nussbauvipmen
and Human Development. The Capabilities Approaah
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refusal, but only to the extent that the capacity &gency of the refusing
individuals is sufficiently developed (after alhig is what the practice tries to
achieve). This may lead us to the conclusion th& not up to the children to
stay at home, since their capacity for agencyilisistdevelopment, while it may
lead us to respect the dying person’s refusahdflatter’s capacity for agency is
absent (if he is in a coma), we may judge diffdyerithis shows how the right to
a refusal to exercise the actual functioning depend the extent that an
individual's capacity for agency is present at thmee of refusal. The area of
justified paternalism will be larger to the extghat one is distrustful of the
quality of people’s revealed choic®s.

Criterion of agency exercise

Formulate ends which

a) promote the realization of those morally permissitdpabilities that
participants have assigned to the practice, and

b) promote their conversion into functionings for freticipants in the
practice.

The criterion of agency exercise — in conjunctioithvthe previous criterion —
gives substance to the ends that any practicef@iaulate for itself. It assigns to
every practice the duty to promote those morallgmissible capabilities which
form that practice’s raison d'étre. Here the dmisiof labor between global and
local theory is markedly different from the one tttepplied to the previous
criterion. Every society should allow the existermfethose avenues for the
development of morally permissible capabilitiesttparsons choose to create.
Because these capabilities are not morally requitexte is no global obligation
to create specific practices for the developmenhes$e capabilities. Indeed, such
a hierarchically imposed creation of practices tlee development of morally
permissible capabilities would conflict with theiterion of agency protection.
Once they gain their capacity for agency, persouastmecide for themselves the
practices they want to create and participatenimgrder to exercise their agency.
From the perspective of personhood, a society iitclweome people decide to
engage in piano playing and others in wrestlingsiggood or bad as a society in
which some engage in religious ceremonies and tier® in watching cartoons
on television. Therefore, at the global level théeno obligation to create

201 pespite her general preference in favor of nothjmgs people into functionings,
Nussbaum discusses some cases where paternalismametheless be justified, such as
health and safety measures and cases where pstsoasder their dignity. 1bid. 86-96.
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practices for these capabilities; on the contréing, obligation is one of non-
interference. Persons with the capacity for agewdl create new practices,
reform other ones and let again other ones whilexy. Any global theory has
to allow this, since none of the capabilities akstis morally required.

At the level of the local theories of the practitieat come into being on this
basis, things are different. Any practice has tlidigation to promote the
realization of those capabilities (and their cosi@r into actual functionings)
that its members — be they pianists, cartoon Igwereihatever — have assigned to
it. The legitimating force of the obligation to pnote these ends thus rests on the
consent of the voluntarily cooperating participaintgshe practice, not from the
requirements of a global theory (as in the casthefprevious criterion). These
practices are based on a kind of local social esttrwhich places obligations
and entitlements on both the participants and thetige itself.

For the participants the main obligation is to ceape in the practice
according to its rules. In choosing to join theqpice, they have chosen to abide
by the rules that are cooperatively establishedth@rother hand, persons have a
right to withdraw from the practice. Their originebnsent to be participants is
revocable, so that at any moment the practice stsnginly of voluntarily
cooperating persons. At the same time, every iddali has a claim on the
practice (that is, on all other participants jofhtihat they continue to promote the
ends of the practice. This claim extends only ® ghrticipants in a practice and
only as long as the practice continues to exisé ditgument for this claim is that
for those persons who have already invested tlggin@y in a certain practice
(their time and energy, their personal biographeesl identities etc.) it is
important that the practice serves to promote theelbpment of their capabilities
and their conversion into functionings.

For the practice, the first part of the criterictheg( a-clause) promotes the
realization of the morally permissible capability iasue. All persons in the
relevant society will then have this capability.r Fexample, if a practice of
playing tennis is established, this provides thpabdity to play tennis for all
people — they are all potential tennis players wiay choose to join the practice;
their lives have been enriched with an additionatnae for exercising their
agency’* At the same time, according to the second pathefcriterion (the b-
clause) the practice promotes the conversion ofsetheapabilities into
functionings for those who have chosen to beconntcjgants. The problem of
individuals refusing to subject themselves to ttosversion does not arise here

202 This does presuppose that all persons have tleemmapabilities necessary to be able
to play tennis (for example, to be able to hold agket). To the extent that this

presupposition is unrealistic, some people will hetable to benefit from the practice’s

efforts to make the capability for playing tenmisidable to all those interested.
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(as it did for the previous criterion) because ¢hpsactices require the consent of
persons to become participants in the first pl&actices that merely promote
morally permissiblecapabilities cannot exact participation, a posjbihat may
sometimes be granted to the practices promotingilgaequiredcapabilities.

Criterion of agency protection

Formulate ends which

a) do not promote the realization of any immoral calas,

b) nor allow immoral capabilities to convert into agtéunctionings as
far as these conversions can reasonably be foresebprevention
is reasonably within the practice’s reach.

Finally, the criterion of agency protection holtiattno practice should violate the
capacity for agency of all persons, be they invalas participants in that practice
or not. This criterion flows from the correspondirmpndition of agency
protection. It formulates a demand upon all pradicalike. Coercion,
manipulation, deception, not to mention tortureygital assault and the like
constitute such violations. These kinds of actiaresto be ruled out by a double
restriction imposedn practices. First, a practice should not itsetinpote the
development of these immoral capabilities (the ausk). For example, the
practice of raising children in a family should nmbmote the development of
children’s immoral capabilities, like their capatyil to lie or to steal.
Governments should not stimulate their civil setgato develop the skills
necessary to engage in acts of corruption. Se@pdactice should not allow the
conversion of these capabilities into actual fumutigs (the b-clause). For
example, families should not allow children — onitey have nonetheless
developed capabilities to steal or lie — to exsrdhese by actually lying to or
stealing from other people.

Now one might object that no family is probably eltb prevent all such
violations, just like no government, however welleinded, will ever be able to
prevent all acts of corruption of its civil servaniherefore the requirement on
practices is to take measures to prevent thesatiiok as much as is reasonably
within their reach. For example, it might requiteatt governments issue clear
guidelines about the kinds of acts that are taudgéd instances of corruption and
it might require that a regime of sanctions be lacce in order to deter possible
violators. The second part of the criterion thuatams a more active demand,
although limited to those types of violations tha¢ to be foreseen in the given
practice. For example, it would not make much seasgemand of families that
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they actively issue and monitor prohibitions of roption in the way that
governments should for their civil servants.

Despite this explicit demand for incorporating agpiate measures of
preventive action, this criterion does not say himg about the positive ends that
a practice should endorse. It rather restrictyainge of permissible ends. In that
sense, we may conceive of this criterion as agieshe permissibility of potential
formulations of a local normative theory. No subbdry should explicitly require
or tacitly approve of violations of agency or fad actively counter them
wherever appropriate.

This completes our overview of the three criter@ formulating local
normative theories of practices. If we want to beac about the application of
these criteria to issues of commodification, thésrfework will have to be further
clarified in two respects. First, there is the dioeshow we are to decide which
capabilities are immoral, which ones are morallguieed and which ones are
morally permissible. This is the question of intetation. Second, there is the
guestion of how to decide in case of conflicts lestw the promotion of several
capabilities of different types. This is the questof priority. In the next section |
try to provide answers to these two questions.

4.4 Interpretation and Priority

The question of interpretationoncerns the application of the distinction betwee
the three types of capabilities in the context @cgices. This interpretation will
determine where the boundaries lie: which capasliwill be morally required,
which ones morally permissible and which ones inahoFor the sake of
convenience we can focus on the distinction betwkemorally required and the
morally permissiblé® There are three potential problems of interpretati

A first problem might be that some would objectttlitais impossible to
allocate the labels used here — morally requiremtalty permissible and immoral
— to definite capabilities at all. For example, ttapability to use physical force
against persons may be immoral in one case (a lbaighes to kill me), morally
required in another case (the police tries to ptatee) and morally permissible in
yet another case (a parent uses force to correalifbbeying child). Similarly,
the capability for sleeping may belong in eacht&f three categories: it may be
morally required to have the capacity for agenchkii¢i is why sleep deprivation
is a form of torture), it may be a morally permidsi capability that persons

203 Once one knows what is required for the capadcityafjency, one also knows what is
required to protect it, i.e. which actions congétwiolations of agency and which
capabilities are immoral. All the remaining captieit are morally permissible.
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choose to exercise their agency (those sleeping homirs instead of engaging in
other activities); but it may also be immoral irhet circumstances (the night
watch falling asleep on the job). Similarly for nyasther capabilities it might be
impossible to specify in which category they belofme may feel tempted to
think that the three labels should actually noapgplied to capabilities at all, but
rather to their use in actual functionings.

In response, we can admit that capabilities do teddnctionings that have a
different moral status depending on the circumsanéiowever, this does not
pose a problem for the theory as formulated inldise section, for this theory is
directed at the arrangements to be made in practiiace by definition practices
are local contexts in which certain regular pateofi action recur, capabilities
tend to be tied to specific ways of being convertiéd actual functioningsithin
that practicé® So when we discuss the capability to use violdocgsay, the
practice of security provision (the work of polif@ces), we are interested in the
question to what extent it is morally required, missible, or immoral in that
context. The local normative theory of a practicl then have to specify in
which kinds of circumstancess a rule this capability will be justified. The
moral evaluation of specific actions is a sepakatel of evaluation that does
concern the actual functioning; i.e. whether therdnas acted within the rules of
the practice. This kind of evaluation is importamtits own right, but it is not
what concerns us when we are interested in thdquestep where the rules for
practices are to be designed. At this previousestdge evaluation of capabilities
in their practical context is what is at stake.

A second problem concerns the interpretation ofctvhif these capabilities
are required for the development of the capacityafpency. In the section above |
have already remarked that the demands of agerecyoabe understood in a
context-sensitive fashion. For example, in a modsrtiety it may be necessary
to have the capability to read and write in ordematquire the information that
enables one to choose between the courses of dlotiba modern society offers.
In other societies, literacy would not be necessathis sense. However, context
sensitiveness should not be too readily assuméelatbto differential results in
different contexts. For at the same time otherdccatgue that literacy enhances
the quality of one’s practical reasoning, independ# the social context. If that
argument is correct, then the promotion of literagymorally required, even
though no vital information about one’s potentialucses of action is missed
without it2% All capabilities have to be evaluated for all thedssible effects on

204 capabilities are tied to specific contexts by definvery specific capabilities; not “the
capability to sleep,” but “the capability of a ntghatch to sleep during work.”

205 For a discussion of this dilemma, see NussbaMomen and Human Development. The
Capabilities Approach294-96.
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the capacity for agency, some of which may be nssmsitive to context than
others.

A third problem is that, even allowing for contesansitiveness, it is possible
to distinguish a narrow and a broad interpretatidnwhich capabilities are
required for having the capacity for agency. In @row interpretation, this
category includes only those capabilities that ©Gbate directly to the
development of the capacity of agency, as it israttarized by a set of
deliberative skills (roughly equal to what is nofipaalled practical reasoning)
and the absence of obstacles to one’s preferredeai action. A person living
under a dictatorship who is sufficiently trainedgractical reasoning and is not
hindered by the dictator in his preferred coursadation — say, spending his days
playing baseball — would thus have all the capislithat are morally required.
This cannot be right. At any time the dictator cdecide to withhold the
information this person needs to carry out prattieasoning or force him into or
out of certain courses of action, e.g. by prohilgitbaseball. Similarly, in a
society with large differences in power and stafuate persons may have the
power to do these things to others. We therefove lba include into the category
of morally required capabilities the capabilitiesdividuals need to have to
achieve the social and political conditions tha¢ aecessary to have equal
standing as a person in a society. It is this kihdroader interpretation of what is
required for having the capacity for agency thathaee to endorse, for only then
can the capacity for agency in the narrow sensedoarely guaranteétf. In
thinking about what this entails we can take oadlérom Elizabeth Anderson,
who proposed such a broad interpretation in théestof a theory of democratic
equality:

Sen’s capability egalitarianism leaves open a laggeestion, howeverWhich
capabilities does a society have an obligationquoabze?... Surely there are limits to
which capabilities citizens are obligated to previmshe another. We should heed our
first desideratum, to identify particular goods hiiit the space of equality that are of
special egalitarian concern. Reflection on the tiegaand positive aims of
egalitarianism helps us meet this requirement. Mg, people are entitled to
whatever capabilities are necessary to enable theawoid or escape entanglements in
oppressive social relationships. Positively, they @ntitled to the capabilities
necessary for functioning as an equal citizendemocratic staté)’

208 pettit made a structurally similar point, arguitigit preferences should be context
decisive and defending the moral priority of captés over functionings with reference
to that point. Philip Pettit, "Capability and FreedoA Defence of Sen,Economics and
Philosophyl7 (2001).

207 Elizabeth Anderson, "What Is the Point of Equafitizthics 109, no. 2 (1999), 316. An
alternative way of selecting capabilities, which nsore procedural in character, is
proposed by Ingrid Robeyns. See Ingrid Robeyns, $Seapability Approach and Gender
Inequality: Selecting Relevant CapabilitieBgminist Economic8, no. 2-3 (2003).
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Moreover, Anderson makes clear that this requiregny capabilities to three
layers of functioning: functioning as a human beingo is able to sustain his
biological existence and has the basic capacitesafiency; functioning as an
equal participant in a system of cooperative prtidac(civil society); and
functioning as a citizen of a democratic state imaaety of forms of political
participation?®® Anderson mentions examples of the capabilities Wauld be
involved in these types of functionings. Accorditg her, sustaining one’s
biological existence for example requires accesfotal, shelter and clothing,
while participation in civil society requires thimdike access to education and
freedom of contract, and political participatiomuees things like the freedom of
speech but also the ability to appear in publihait shamé®

I will not attempt to draw up a list of requiredpedilities that meet this broad
interpretation and are also relevant to the samatext of contemporary modern
society. It is possible, indeed necessary, to gdeesuch an exhaustive list.
However, its generation would require the locadgtof all practices a society
harbors. Since to carry out such an analysis gleexteeds the scope of this
study, my ambition in the following will be the ngorestricted one of considering
for three socially important practices (securityedia and care) to what extent
they are involved in promoting morally required gifees. Note that this makes
clear that although personhood is an abstract nideal, its content depends on
requirements that can only be formulated througtudy of local practices. Thus,
the substance of the notion of personhood emerges & context-sensitive and
historically situated evaluation of the contribuoof every practice to agency.
Note, finally, that this position treats “the guestof the list” in a way that is
reminiscent of both Nussbaum’s and Sen’s stratedibe exhaustive list of
morally required strategies resembles Nussbaumgsesty, while for the category
of morally permissible capabilities — due to thedlees variations that are
possible — no list can be drawn. Here there masen open “evaluative space”
analogous to Sen'’s strategy.

These interpretative matters have great relevaemguse my theory will treat
morally required capabilities differently from mbremorally permissible
capabilities. This brings us to the second questiaakt of priority. Thequestion
of priority concerns the internal structure of my theory, tisatthe relations
between the three criteria outlined in the previsestion. This internal structure
will be relevant in those cases where capabilibiedifferent types conflict with

208 Anderson, "What Is the Point of Equality?" 317.
299 bid. 318.
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one anothef'® The question then arises whether trade-offs betveagabilities
from different categories are permitted. | will gitwo answers. First, | claim that
one rule of priority should be recognized: theerié of agency development and
agency protection both have priority over the cigie of agency exercise. This
means that morally permissible capabilities cafropromoted at the expense of
any amount of promotion of morally required capiibd# or prevention of the
exercise of immoral capabilities. Second, | claimattbetween the criteria of
agency protection and agency development no gemel&lof priority should
hold. Violations of agency may be justified to atam extent if this promotes the
development of morally required capabilities, ancewersa. Let me illustrate
both these points with the example of the praaifcgecurity provision.

The main end of security services is to promotectqgability of being secure
— in the sense of a state of being where one igepted from unsolicited assaults
by others. For every citizen in a given communsiggurity is a basic need, for it
is impossible to act as a person if others are @blaterfere at will with one’s
chosen courses of action. Now some may claim thaeesons should be entitled
to the additional capability to protect themsellggameans of firearms. They will
hold that this also is a morally required capapilit we grant this claim, then the
security practice will have to accommodate bothatédjties at the same time. By
contrast, if we judge that people’s security canrdadized without granting the
capability to carry arms then the latter merely hbs status of a morally
permissible capability.

Which categorization we choose is important, far thvo capabilities may
conflict. For example, it may turn out to be thesedhat the capability to carry
firearms causes more unjustified violations of ayer(e.g. shootings by
unlicensed persons) than would be the case whearfits are prohibited. In such
a situation of conflicting capabilities the rule prfiority is to be applied. If and
only if the capability to carry firearms is classd as morally permissible, then it
will have to give way to the higher-level capalilio be secure (but if it is
classified as morally required, some kind of compsz between both
capabilities needs to be struck). This example shdwe plausibility of the
argument for the priority rule: personhood is hetespected by protecting the
development of the capacity for agency (here: nwlpeople secure), than it

210 A very important issue that | have to leave outmfisideration here concerns priority
in case of conflicts between capabilitief the same typeFor example, imagine that
someone’s capability for practicing one’s religidashes with the capability of some one
else to express her opinion in public; and imagiee establish that both belong to the
category of morally required capabilities. How ésalve such a conflict? The general rule
would be to consider which resolution overall proesopersonhood most; but | admit this
does not yield much in the way of a substantivelgline.
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would be served by a protection of some avenudtdagxercise to the detriment
of its development (here: carrying arms).

Let us now consider the second point, that no gémale of priority should
be set between the criteria of agency developmeahttfzat of agency protection.
This can also be illustrated with the practice e€wity provision. As already
mentioned above, police officers regularly haveitdate the capacity for agency
of those who violate the agency of their fellowizghs. For example, they
sometimes have to deprive criminals of their fremdaf movement in order to
protect that freedom of other citizens. Thus thactice of security provision
systematically aims at the exercise of an otherwimenoral capability for
freedom deprivation in order to promote the morditkement of others to a state
of security. This example clearly shows that a draff between agency
development and agency protection can be warrambelér certain conditions.
No general priority of one over the other can bstified, since on the most
abstract level both are equally vital to the reslan of the capacity for agency. It
is only in specific cases that we can decide whiththe two criteria takes
precedence over the other in order to promote eheitions for the realization of
personhood best.

In anticipation of the next chapters, | will noweuthe examples of the three
practices of security, media and care provisionillisstrate how the broad
interpretation of personhood and the rule of ptyomfluence the determination
of the extent to which markets should be part of¢hpractices.

In the practice of security provision the morallguired capability to be
secure (as formulated above) will provide the ndiveatouchstone to judge the
legitimacy of completely relying on the market iropiding security. | will show
that a security market cannot be justified. It diotef with this capability in two
different ways. First, a security market will — agut a government controlling
the market — generate unnecessary violence betweeunrity providers and
against prospective security consumers. Thesenatanices of violation of the
criterion of agency protection. Second, in ordercteate a demand for its
products, a security market will generate a higbeel of feelings of insecurity
(which are themselves part of being secure) thgnsisfied by actual security
conditions (Section 5.2). For both reasons, thealséipy to choose one’s own
security provider — which the market would prometéas to be overridden in
favor of a system of public provision. After esiahing this point, | will then try
to show how the same arguments do not exclude dissilglity of a limited
market under public auspices as a supplement tbcppiovision (Sections 5.3
and 5.4).

The practice of media provision provides a goaasthation of the relevance
of the broad interpretation of the category of nigraequired capabilities
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defended above. | will argue that the capacity dgency requires a well-
functioning democratic process, which in turn reesithe existence of a public
sphere of debate, fed by media content that previdgormation and
opportunities for deliberation. This democracy-ertiag capability clashes with
another capability; to be entertained by the présitice media offers (Section
6.2). The tension between these two capabilities familiar fact of life in the
contemporary media landscape of Western societiewill argue that the
democracy-enhancing capability is morally requieed therefore takes priority
over the merely permissible capabilities for emti@rnent. This priority is vital,
for it provides the basis to evaluate the markgiésformance in the media
practice. | will argue that the market may be opértially able to promote the
morally required capability for democratic contéithere that is the case it has to
be supplemented with a system of professional praviwhich promotes this
capability (Section 6.4).

Finally, in the provision of care to dependents I$oadistinguish two
capabilities. In this practice, dependents haveasicbneed for being cared for
(such as children and elderly in dependent conitas well as disabled people).
On the other hand, the persons that these depenidawnt personal relations with
(their family, neighbors, friends, etc.) have aataifity for caring which, | will
defend, is not a morally required part of their afaipty for agency. As a
consequence, these persons cannot be obligatatbtenal care provision, i.e. to
care personally for those dependents (Section TRis triggers the need for
formalized forms of care, the most prominent of abhare market based. In a
second step the question arises which relationgdeet informal and formal care
should hold. As we will see, the answer to thisgtioa depends on considering
another morally required capability, that of cavegs (mainly women) to be able
to engage in paid employment on an equal footinty \weople without care-
giving responsibilities. A reconciliation of therdtict between these capabilities
leads me to the defense of a particular divisiodabbr between informal and
formal care (Section 7.4).

From these examples we see that the crucial fitsp sn evaluating
commoadification is to work out what | have calledbaal normative theory that
defines the ends that a practice should striveetdize. These ends are to be
defined in terms of the promotion of capabilitieferant to that practice. This
requires us to answer the following three questions
(i)  Which are the relevant capabilities? (selection)

(i)  Which capabilities are morally required; which amerally permissible and
which ones are immoral? (classification)
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(i) To what extent do these capabilities conflict witie another and what are
the consequences of applying the rule of priootyhose conflicts? (conflict
resolution)

It is not until this work is done that one can tbactk to the institutional strategies

presented in the previous chapter and seek to avbigh of these strategies best

fits the realization of the local normative theadhys formulated. The next three
chapters will pursue both of these tasks — the ative and the institutional — in

tandem, with regard to the practices of providiagwsity, media and care. In the
conclusion | will reflect on the results of theggphcations and judge to what
extent the capability theory presented in this téxapas proven to be a valuable
guide in thinking about commodification.






PART Il APPLICATIONS






INTRODUCTION

In the next three chapters, | will discuss marlegton for three specific practices:
those providing security services, media produnts @ring activities. As to the
selection of these practices, the choice of sonex others will always remain
somewhat arbitrary and reflect the personal intsresthe author. Nonetheless,
the choice of cases was guided by two considemstion

The first is that the three cases together shohtmvsthe widest possible
variety of conflicts between the market and nonkaaforms of provision. Each
of the non-market modes of provision presented lepfer 2 ought to be
addressed, so that we could study in detail itgifipaension with the markét!
Therefore | chose to build each chapter aroundrdlicobetween two modes of
provision. In each case the market is one of tihesges. This should come as no
surprise given the centrality of the market to thiigdy. | also wanted to focus
substantially on actual debates about the ingtitali design of the three cases.
Accordingly, in the chapter on security the cent@hflict is between the market
and public provision. In the chapter on the meti d¢entral conflict is between
the market and the professional mode of providi@stly, in the chapter on care
the focus is on the conflict between the marketiafatmal provisior?*?

In each case this set-up leaves potentially integgglements of the practices
out of focus. For example, a discussion of selfsfmion for security might have
been interesting in its own right (think of theritier settlers and their modern-
day successors defending their own property). Fadlem societies however | do
not consider it to be an alternative with the sameght. Similarly, in the media
case, | exclude possibly interesting instances &people provide news to each
other in an informal mode, from the wandering traddurs of medieval times to
the modern blogger on the internet. In the discussf care, | leave largely aside
the professional mode of provision, even thougls iimportant to the debates
about the quality of formalized care. Each of theswgssions is regrettable, but

211 A subsidiary motive in choosing these three peastiwas to draw attention away from
the cases which have dominated the discussion afawketization (at least in the
Netherlands) over the last two decades or so,the.privatization of formerly public
utilities: energy, telecommunications, postal segsj public transport.

212 As the attentive reader will note, the originaleimtion of discussingll modes of
provision has not been fulfiled completely: a sepa chapter discussing a conflict
between self-provision and the market is lacking.
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nonetheless necessary — at least to my mind -véotge chapters a clear focus on
the tensions between market and non-market provisientioned abové?

A second consideration is that on the level of ih&itutional strategies
mentioned in the third chapter (Section 3.1), | tednto focus on only one of
them: institutional pluralism. | deliberately sefett cases for which my original
intuition was that objections to the market coulot be solved by the other
strategies (improving pure markets, regulating tleemrohibiting them) and that
a coexistence of market and non-market would bessary. The discussions in
the next three chapters therefore follow a spesifiquence. In each chapter the
first section will be devoted to a preliminary aysa¢é of the market for the
practice in question. These preliminary investigradi will serve slightly different
purposes, depending on that practice. For secuhigypreliminary question will
be whether a market for security services is ailfemonstruction in the first
place. There is no doubt about this in the cagbe@Mmedia. Here the preliminary
qguestion will rather be whether normative problearsse because of the
contingent structure of current media markets (Whiare dominated by
advertisers and subject to heavy concentrationwsfesship), or because of the
use of the market mode of provisiper se Finally, for care, the preliminary
guestion is which modes of provision are to be imstished and what
commodification means in the context of transitidretween these modes of
provision.

After these preliminary discussions the seconda@edf each chapter will be
devoted to the formulation of a local normativedt i.e. to the selection and
classification of the relevant capabilities at staklso considered is the question
as to what the (im)possibilities are for the martetrealize these capabilities.
This gives us a first determination of the possgalepe of the market for each of
these practices. The third sections will extend aondhplicate the normative
analysis, each in a slightly different way. Forwgég, a separate investigation of
the arguments in support of public provision wi# bonducted. For the media,
the supportive function of the media with regard tt® public sphere of
democratic debate is the focus of attention. Fae,cthe problem of how to
reconcile care with caregivers’ capability to engag paid work. In each case,
this will lead us to conclude that institutionaligdlism of market and non-market
modes of provision is most appropriate. In the daing sections | will discuss

213 astly, the need for selection applies to theitietd the institutional arrangements that
I will argue are required. Both with regard to thetadls of the appropriate regulation of
markets for security, media and care services aiil vegard to the details of the
interrelations between different modes of provision institutionally pluralist
arrangements, | will only be able to highlight soofieche major features.
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in more detail of what character institutional lism should be and what
conditions can ensure its stability.

Finally, | would like to say something about thelpsophical status of the
discussions in the next chapters. In the previdwapters | developed a social
theory and a moral theory to evaluate the legityrafcmarkets. In the discussion
of moral theory, | showed how this requires tharfolation of local normative
theories of practices, in conjunction with a globarmative theory. Now these
theories do not unambiguously exist somewhere ir@ality. Rather, something
like such theories can be distilled from the waat tholitical institutions actually
govern our practices: from the proceedings of panéint, the verdicts of judges,
the decrees of government, the decisions of looards and associations, etc.
Philosophers — not being philosopher-kings — dohaek the legitimate authority
to formulate the ends and rules for our social fizas; that job belongs to the
political institutions. Those institutions have tme legitimated themselves
however, and here philosophy inevitably comes hackrhe social and moral
theory of the previous part would therefore haveb& complemented with a
political theory for creating just institutions.will not offer such a theory but
merely presuppose that we are able to realize leviggitimating of political
institutions. The applications in the next pargrthare offered as one citizen’s
contributions to the debate within those institni@bout the future course of the
practices concerned.

I confess that being a non-specialist in each efséhfields renders the
arguments vulnerable to objections from specialidtsetheless, | hope that the
positive value of having been able to test thegims developed in the previous
chapters will outweigh the negative value of anper of judgment made due to
gaps in the knowledge about the details of thesetioes. For philosophical
theories, as for many other things, the proof ef pudding is in the eating. It
would have been a sign of philosophical cowardicshrink from tasting it**

214 Although the sequence of presentation — the thieatechapters preceding and the
applications following — suggests that the theoaswleveloped first and the applications
came afterwards, this does not capture the dynbatigeen them in writing. It was only in
studying the applications that the true characfemany of the theoretical problems
became clear to me. Consequently, the writing psoesessitated going back and forth
between theory and application; and the argumertteth parts owe much to each other.






CHAPTER 5

SECURITY — THE MARKET FOR PROTECTION

Significant shifts have been occurring over the $&veral decades with regard to
crime and security. With regard to prevailing atliéss an increased sensibility for
crime and risk has emerg&d.Simultaneously, the allocation of responsibilities
for security provision has undergone change as. Wéiereas formerly the state
was the focal point for the attribution of respduilgy, a range of actors is now
explicitly looked upon to supply security servicégguably the most important
of these new actors is the private security ingusivhich has been growing
rapidly since the 1960s and 1970s. In terms of mlbenber of personnel
employed, private security now equals or outnumlbieespublic police in many
countries. For example, in the US the private sgcundustry employed 1.5
million people against 828,000 for the public pefit® In the EU as a whole the
police still have the upper hand, with 1.5 milliemployees against 1.1 million
for private security'’ Since the size of the police in absolute terms dlae
increased over the decades, it would be incoresay that the private security
industry has replaced the police. Rather, privatusty has satisfied part of a
“new demand for security’® Anyway, the relative proportions of security
delivered by public versus market security havenged dramatically in favor of
private security. This raises many empirical questj but also a key normative
question: What to think of this “commaodification sdcurity?”

215 David Garland,The Culture of Control. Crime and Social Order in @anporary
Society(Chicago The University of Chicago Press, 2001).

218 Figures are for 1996. See Jaap de Waard, "TheatBriGecurity Industry in
International PerspectiveEuropean Journal on Criminal Policy and Reseaftc(i1999):
155.

217 Figures are for 2004. See Ronald van Steden and SRinle, "The Growth of Private
Security: Trends in the European Unio8gcurity Journal0 (2007).

218 Trevor Jones and Tim Newburn, "The TransformatiénPolicing? Understanding
Current Trends in Policing Systemdhe British Journal of Criminolog¢2 (2002): 96.
The new demand for security may be a reaction $mgicrime levels, but also to
subjective preoccupations with absolute security. & interpretation of the latter as the
longing for a “safety utopia,” see Hans Boutelli&e¢ veiligheidsutopie. Hedendaags
onbehagen en verlangen rond misdaad en st#afed. (Den Haag: Boom Juridische
Uitgevers 2005). [available in English Blse Safety UtopiaSpringer, 2004].
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In speaking about the practice of security provisiadefine security rather
narrowly. In this chapter security will not refaer &n all-encompassing state of
being (including things like social security andlegical security). Rather, for
purposes of this chapter it will refer to “the prastion of the peace, that is, the
maintenance of a way of doing things where persomsproperty are free from
unwarranted interference so that people may go talh@ir business safely*
Security provision thus defined aims at establighenform of social order (“a
way of doing things”) in which individuals are pected against a well-specified
range of threats or risks. The threats included fargt, unsolicited intrusions
against person or property (attacks commonly labéteiminal”) and second,
violations of agreements (breaches of civil corigaSecurity efforts are directed
against attempts to appropriate what is rightfollys as well as against attempts
to frustrate the agreements we conclude with oftierdoth form an integral part
of the social order or pea&@.The range of all possible contributions to this ai
is potentially very wide, from national defensepwlice patrol, from education
about the dangers of crime to job programs for uhemployed. Here | will
restrict security provision to activities directlgimed at prevention and
prosecution of the above-mentioned violations;vitedis such as surveillance in
the street and at other public places, guardingitpé objects, arresting and
hearing suspects, fining offenders of traffic lawignsporting prisoners, etc.
Roughly, these activities are summarized underuthsc “policing.”?*

This raises the leading normative question of ¢chispter: Who should police?
How should security provision be organized? Mosti® of provision identified
in Chapter 2 could be invoked to this end. Idepldslly, security can be
provided by the police (public provision), by conmeial security companies
(market provision), by citizen groups in informaighborhood watch schemes
and the like (informal provision) or by individugtsotecting themselves and their
property with their own means (self-provision). M#& of these modes of

219 Clifford D. Shearing, "The Relation between Publil @rivate Policing,” ilModern
Policing, eds Michael Tonry and Norval MorriCrime and Justice(Chicago: The
University of Chicago Press, 1992): 399.

220 Breaches of property rights can even be conceptgila subspecies of breach of
contract, namely, the original contract to respmhbers’ property rights. The two aims of
security provision mentioned then coalesce. Segd@ambettaThe Sicilian Mafia. The
Business of Private ProtectioCambridge, Massachusetts: Harvard University Press
1993), 32.

221 For an extensive discussion of the problem ofrited “policing,” see Trevor Jones and
Tim Newburn, Private Security and Public PolicinOxford: Clarendon Press, 1998),
247ffff. Note that | exclude other branches of tlsystem of justice” most notably
jurisdiction (courts, arbitration mechanisms) angtathment (prisons). | also exclude
“external security,” i.e. mechanisms for protectiagainst foreign enemies in an
international context (the latter raises interegstijuestions of its own with regard to the
use of mercenaries in wars).
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provision are possible as well. Overall, it is fmirsay that the two most important
alternatives are market provision and state promisCompared to these, informal
provision and self-provision play a relatively maa role as additional
mechanism$* Therefore in this chapter | will concentrate oa tharket and the
state?®®

I will start by asking a preliminary question: Caacurity conceivably be
delivered as a “pure market good,” i.e. as a goaiged solely through the
market?** Classical political theories have maintained ttra deliverance of
security by means of market provision is charasterifor the “state of nature”
that must be overcome for a legitimate politicahtitution to come into being. |
will examine this position as represented by Nosigegument for the minimal
state and compare it to a sociological investigatidé what arguably is such a
pure security market; the Sicilian mafia. The casn will be,contra Nozick,
that, yes, a pure security market is conceivabiés Takes it necessary to ask the
normative question whether such a market is ddsiratSection 5.1).
Subsequently, | will formulate two normative demsngpon the practice of
security provision and on the basis of these | feitmulate two main objections
against market-based security; one focusing oteitslency to produce several
kinds of unjustifiable violence and the other fdagson its tendency to produce
more feelings of anxiety (subjective insecurityarthwarranted by actual levels of
insecurity. Both these objections do leave room dor “additional security
market,” i.e. as part of an institutional pluralisthsecurity providers, regulated
under auspices of the state (Section 5.2). For glatalism to be desirable
however the arguments for security as a pure pguaod must fail. Therefore |
will examine two arguments in favor of pure pulpiovision: the argument that
state security is essential in the constitutioradiational) community and the
argument that state security is essential in uphglfustice against breaches of
the social order. Both arguments will be shown tavigle grounds for a pivotal
role for the state in providing a minimum (not nesarily minimal) level of

222 |n the literature, “community policing” is the non that captures the amalgam of
informal, voluntary and unpaid initiatives by c@izs such as neighborhood watch
schemes. See Les Johnston, "What Is Vigilantisii®' British Journal of Criminolog$6
(1996).

228 For the purposes of this chapter “public providiand “state provision” receive no
separate treatment. This conflation is pragmatisome non-state entity would one day
succeed the state in being the overarching sovemiglic authority under which citizens
live (say, the European Union or United Nationlsgrt the same arguments would apply to
that authority (of course it would then be releWasimilar to present-day states).

224 This does not mean that non-market institutionstfie regulation of such a good are
absent: it incorporates non-market enabling insbiis, essential for the market to
function properly (see Section 3.1 for the conad@t “pure market” and “market-enabling
institutions”).
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security to all citizens, but both arguments wilcashow why additional security
efforts by other providers should be considerednsible (Section 5.3). The
resulting pluralism bears in itself two sourcesofstant tension. For these to be
sufficiently mitigated, two conditions of stabilityjust be fulfilled. On the one
hand market and state providers have to coopeuvatessfully in their attempts
to provide security. On the other hand a balan¢eden both has to be struck in
which additional private security efforts do notdenmine the minimum level
provided by the state (Section 5.4).

5.1 Security as a Pure Market Good — A State of Nate?

The libertarian philosopher Robert Nozick providegheoretical account of a
pure security market that is particularly useful asstarting point for our
investigation. InAnarchy, State and Utopigl974) Nozick reconstructs the need
to overcome the state of nature and to establisinanal state which relieves its
citizens of the burden of providing security forethselve$® For Nozick,
individuals in a state of nature have individughts. They can reach all kinds of
agreements with each other on the basis of thgbésriHowever, in the state of
nature the enforcement of these rights is a maftself-provision. This raises a
problem:

Thus private and personal enforcement of one’stsigeads to feuds, to an endless
series of acts of retaliation and exactions of cemsation. And there is no firm way to
settlesuch a dispute, tendit and to have both parties know it is ended. Efeme
party sayshe’ll stop his acts of retaliation, the other cast secure only if he knows
the first still does not feel entitled to gain regmense or to exact retribution, and
therefore entitled to try when a promising occagwesents itself. Such feelings of
being mutually wronged can occur even with the relefaright and with joint
agreement on the facts of each person’s condudheimore is there opportunity for
such retaliatory battle when the facts or the ggire to some extent unclear. Also, in a
state of nature a person may lack the power toreafois rights; he may be unable to
punish or exact compensation from a stronger adyisho has violated theAf?

225 Nozick's argument is in the tradition of Hobbespcke and others who have
reconstructed man’s escape from the state of naitoe legitimate political community.
However, there is one important difference: whereasHobbes and Locke this escape
was a matter of argument (it is more beneficial dach individual to establish a public
authority and transfer certain powers to it), N&zelies on an evolutionary process: he
calls his explanation an “invisible hand explanatidNozick, Anarchy, State, and Utopia
18.

2% |pid. 11-12.
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This passage aptly summarizes the reasons for rtadeguacy of security
provided through the mechanism of self-provisionzik notes three problems:
the problem of credibly binding oneself to one’smeoitments, the problem of
establishing agreement about the rights and fastshied, and the problem of
enforcing these right&” To solve these problems of the state of natureidko
imagines that people associate into “mutual-praéiacassociations” that settle
disputes between their members and enforce thaHensents upon them. In
these associations, people will not provide segufitr themselves or other
members: “Some people will bered to perform protective functions, and some
entrepreneurs will go into the business of sellmgtective services. Different
sorts of protective policies would be offered, #fedent prices, for those who
may desire more extensive or elaborate protec#dnThis effectively turns
security into a pure market good. It is now excteghfyeely on the basis of prices
that result from the interplay of each person’sspeal preferences and
endowments.

The protection agency solves the problems mentioamieove. It has the
capacity to establish the rights and facts involaed to enforce its judgments.
Moreover, its threats are credible since it is redubetween conflicting parties
(its members). However, it is not the endpoint @izk’'s hypothetical history,
for he argues that the security market turns oligainstable. The presence of
several competing agencies, each with its own meshie ensures the
continuation of the state of nature on a higheellev now between protective
agencies rather than individuals. Conflicts betwesmmbers and non-members
provoke conflicts between associations. Nozick asgthat these conflicts have
three possible outcomes. Either one agency alwasfeats the other and
appropriates its membership, or both agencies quelly strong and divide up
the territory among themselves, or both will set aighird party mediating
conflicts between them. All of these outcomes re@né a situation in which
“almost all the persons in a geographical areauader some common system
that judges between their competing claims antbrcestheir rights.?* This
common system is the “dominant agent” in a givexaand in due course it will

227 The occurrence of these problems presupposes dberagy of some empirical
assumptions about the psychology of those inhapitiat state of nature — most notably
that there is a system of social cooperation (nsanot solitarily wandering through the
fields) but with limited altruism of people withithis system. These assumptions mirror
the assumptions about the “circumstances of justisdavid Hume and John Rawls have
used them.

228 Nozick, Anarchy, State, and Utopid3.

29 pid. 16.
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acquire the attributes of a stat@lt arises by an autonomous process, as if led by
an “invisible hand.” Nozick explains the inheremistability of the security
market as follows:

Why is this market different from all other marketéd/hy would a virtual monopoly
arise in this market without the government intetian that elsewhere creates and
maintains it? The worth of the product purchasedtgetion against others, riglative

it depends upon how strong the others are. Yetkenbther goods that are
comparatively evaluated, maximal competing protecservices cannot coexist; the
nature of the service brings different agenciesomdy into competition for customers’
patronage, but also into violent conflict with eamther. Also, since the worth of the
less than maximal product declines disproportidgatéth the number who purchase
the maximal product, customers will not stably Ieefior the lesser good, and
competing companies are caught in a declining Bﬁi’a

If Nozick is right, a normative assessment of th&epsecurity market is
unnecessary, for the security market does not septea stable outcome in the
first place. But is he right? A natural test foe tstrength of his argument is to see
whether instantiations of such a pure security miatave actually existed or
perhaps still do exist. Therefore | will nhow conftohis argument with an
empirically informed account of what is arguablgls@a pure security market: the
mafia in Sicily. Sociologist Diego Gambetta in Hifie Sicilian Mafia. The
Business of Private Protectiqi993) makes a convincing case that the mafia is
best understood as a cartel of businesses dealipgvate protection. Using his
account, | will argue that Nozick is wrong and aresecurity market is a
conceivable outcome.

According to Gambetta, it is a fundamental misustdarding to think of the
mafia either as mere criminals stealing from inmb@itizens, or as entrepreneurs
in specific illegal commodities (such as drugs @apons). Of course the mafia
does commit crimes against property and engagéegal trades. However, their
primary business is to provide protection. Gambgita@s an account of the role
of mafia organizations that is strikingly similao tNozick’'s protection

29 The dominant agency lacks two attributes of tlgesit does not claim a monopoly on
the use of force and it does not protect non-mesbBoth attributes testify to the
voluntary nature of private agreements: | can chawost to contract with the dominant
agency but to continue providing security for mfis&b become a state, the protective
agency must refuse others the right to enforcer then rights and impose obligatory
membership in its protective scheme. Nozick arghes these further steps can also be
justified. The dominant agency has the right tausef non-members their enforcement
rights, because the latter impose risks on its neemfthey may resort to “wrongful and
unjust retaliation.” lbid. 55.). The dominant aggnmay do so provided that it
compensates them by providing security for therenetiough they did not subscribe to its
services. NozickAnarchy, State, and Utopid10.

21 Nozick, Anarchy, State, and Utopia?.
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associations. He starts from the fact that pattiesrdinary transactions initially
lack the trust in each other needed to engagedetrThen he explains that they
need a third party who guarantees enforcement ef tmutual contracts in
exchange for a fee. The third party solves the lprolof enforcement that would
reign in its absenc& Mafia organizations are such third parties — stmad
analogues to the protection agencies in the sfatatare. The crucial difference
is that Gambetta maintains that mafia organizatiillsnot necessarily merge
into one dominant agency over time.

The main theoretical reason Gambetta gives for tisisthat mafia
organizations are subject to opposed incentivesti®none hand they have an
incentive to increase their membership, “in ordestrengthen both their sources
of revenue and their independence from any singlece.” %3 But they are also
subject to the countervailing incentive of restrigttheir circle of clients, for two
reasons. First, there is a problem of scale. Ihin@ber of clients is too large, the
mafioso in effect offers a public good. This creaitgcentives for “tax evasion:”
clients will attempt to profit from the mafioso’sqtection without paying the
price. Second, if the mafioso provides protectimeverybody, clients may come
to think that orderly transactions are not so mtieh result of his mafioso’s
protection but emerge from the inherent trustwoehks of one’s contract
partners. This would undermine the dependence iefitsl on the mafioso. A
personal reputation for effective protection is afimso’s most important asset
and this asset would be endangered if it appeade wuperfluous in the eyes of
his clients. For both reasons, then, the viabdityhe protection business depends
on the fact that it is delivered to some, not to al

Due to these opposing incentives a market struetiltarise which fluctuates
permanently between cartel and competition. Thiscame is empirically
validated. Over the course of their history (mid®x@®ntury to the present day)
mafia businesses have remained small and numeBmmetimes they form a
cartel in which mutual (“collusive”) agreements arade, for example about
divisions of territory and sharing of customé&fsHowever, this cartel often is
unstable — competition can always reemerge, ashhppened numerous times
(periods of inter-mafia war). Gambetta illustratdss market structure by
imagining a situation in which a consumer is dis$i@d with the protection
service he receives from a mafia organization. Witisurses of action are open
to him? First, there may be a situation of monopbBcause one mafia firm has
defeated all of its competitors. In this situatitve dissatisfied consumer has no
choice. Second, there may be a situation of competiAnother mafia firm can

22 GambettaThe Sicilian Mafia. The Business of Private Prdtegt15-18.
233 pid. 23.
234 bid. 197-202.
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try to attract the dissatisfied consumer — howethes, firm ultimately risks a war
with the original provider. Third, there may beiuation of competition but the
alternative firm decides to abstain — this establsan oligopoly where clients
and territory are divided between firms. Gambet@ntains that only monopoly
and oligopoly are attractive for each mafia firnpaetely. Oligopoly obtains in
periods of stability in which mafia firms have ari®ry under their control.
Nonetheless, oligopoly can always be interrupted ftBsh challenges to
domination by newcomers or as a consequence of pshvetis among existing
firms; they will try to establish a monopoly but eteby bring about
competition®® The emergence of a permanent monopoly that willenebe
challenged — Nozick’s dominant agency — is by noamsethe necessary
outcome?® Gambetta concludes: “there is no inescapable ibguih. Here we
stumble into the much less predictable realmpaditics.” %’

If a pure market for security is a conceivable ouate, the question becomes
whether such an organization of security provis®desirable. The fact that the
mafia is a leading example of a security marketsdogger a strong intuition to
the contrary. However, an explicit analysis of ckifns to a security market is
needed to validate that intuition. It is to thebgeations that | now turf®

235 A typical cause for such a war is when a mafiasbiegailed or murdered, so that his
family is put out of business. This causes a powaeuum to arise, whereupon customers
drift to other families and upset the original poveguilibrium between these families.
Ibid. 70 and 115.

236 Similarly, Murray Rothbard has criticized Nozickr fiailing to let the invisible hand
actually do its work instead of predicting whativuld do. Moreover, Rothbard claimed
that the minimal state might fall back into anardigcause of challenges raised to it by
independent protection firms. Empirical examplesuldoprove this point (he mentions
historical examples of competing court systemsg Beirray Rothbard, "Robert Nozick
and the Immaculate Conception of the Statlmlirnal of Libertarian Studied, no. 1
(1977): 47-48 and 55.

27 GambettaThe Sicilian Mafia. The Business of Private Prdtett71. If one compares
the three outcomes just described with the thréeootes Nozick mentions, one may even
wonder why Nozick considered his second outcomeigidn of the territory) and third
outcome (agreement on mediating third party) to @amhdo the establishment of one
dominant agency.

28 The link between the emergence of mafia-like mite services and a market-based
social order is striking. Gambetta argues thattdl&n mafia arose when feudal structures
started to crumble and the emerging state was enalbill the gap and to provide security.
A similar thing happened when the collapse of comism in the early 1990s led to the
emergence of a Russian mafia. Historically, privatgection does arise out of a “state of
nature,” but such a state of nature is created hgy demise of another social order
(feudalism or communism). Such a state of natuh#&acterized by the need to protect
newly-created rights to private property in combioa with the lack of a public
alternative to assure the fulfillment of this nedgambetta,The Sicilian Mafia. The
Business of Private Protectipi9, 252.
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5.2 A Local Normative Theory for Security

In this section | will discuss whether and to whatent a pure security market is
desirable. First | will formulate two normative dands that can be legitimately
imposed on the practice of security provision; ¢hesmke up the “local normative
theory of security provision.” Second, on the basisthese demands | will
present two objections to the pure security masket argue that each of these
objections shows that a pure security market isesindble. Finally, | will show
that these objections do not establish that secugifitould be a completely
“blocked exchange.” None of these objections wdsrahe prohibition of an
additional and regulated security market as paramfinstitutionally pluralist
setting.

There are two normative demands that we can fomufar security
provision. First, it should be organized in suclwvay as to make sure that the
capability to exercise violence and its conversioto functionings are only
realized when necessary to realize other peopkalulity to be secure. This
follows from applying the generic demand addregsedll practices to refrain
from promoting the development of immoral capaieditand from allowing the
conversion of such capabilities into actual funaitigs (Section 4.3). The
exercise of violence almost always interferences Wie capacity for agency of
the person against whom it is practiced. This makesima facie immoral; the
first demand is that violence in the course of sécprovision can be justified
through a necessary connection with the positiveadl for providing security.

Second, then, the practice of security provisios ha its aim to actively
promote the capability for “being secure,” thattigjng in a state in which one is
protected against violations of one’s rights tosmie property and contract. This
capability should be considered a basic need,dane is able to realize personal
goals, values, commitments and life plans if othems capable of threatening
one’s life and property and violating agreementdenavithout consequence.
Protection against these threats therefore is assacy condition if one is to have
the capacity for agency. | take it as relativelycamtroversial that most global
theories would argue from some version of this sdcalemand that the
establishment of a security practice realizing tloigpability is a moral
requirement (see also Section 4.3). Nonethelessstigms may arise as to the
scope of this demand. The positive demand for ptimmecurity applies to both
types of threat mentioned in the Introduction tatRla First of all, it is true of
security as protection against criminal threatone’s life and property. These
threats are so fundamental that if they are rolytippesent in one’s environment,
they necessitate often far-reaching measures gftatitan by the individual that
render a normal realization of one’s personal edifficult if not impossible.
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Perhaps less evident is the fundamental need éarisgin the second sense, as
the guarantee that others will be held to act ubpenagreements they concluded
with us. However, such a guarantee is a prereguisit the continuation of
human cooperative endeavor in general and comnhargrdracts in particular.
Insofar as such cooperation is an essential feafuheiman life, its protection is
as fundamental as the protection against immethagats to life and property.

Furthermore, there is the question of the requiesdl of security provision
contained in this positive demand for promoting usitg. It should not be
interpreted as a request for establishing “absdatarity.” A guarantee that no
violation of one’s rights will ever occur is a mellesion. Nonetheless, different
levels of security provision establish differenvéés of protection of one’s
capacity for agency against threats. Correspongimgdividuals will have to take
different levels of precautions to protect themsslvagainst the residual
possibility of threats. For example, at one leviesecurity provision, one will be
so safe that one does not even lock the doorght, ré@t another level, one will be
regularly forced to take time-consuming detouravoid dangerous places, at yet
another level one will have to hide for years tacape deportation to a
concentration camp. There is no way aroaadtentious political discussion as to
what level of (in)security is acceptable in a giwartiety. An additional problem
that | merely mention here is that — whatever leasethosen as appropriate — a
decision still has to be made whether this willdwailable to each person as a
minimumlevel or as arequallevel. The second option is more stringent, while
the first interpretation allows for individual vations in security levels above the
minimum (a choice on this point will be made heteafin the discussion of the
“argument from community” in Section 5.3).

Can a pure security market realize these normataraands on the security
practice? | will now argue that it cannot, for sucimarket faces two objections;
one pertaining to each normative demand. The “diojecfrom unjustifiable
violence” argues for insurmountable problems farhsa market in relation to the
first demand, while the “objection from anxiety” eothe same in relation to the
second demand.

The objection from unjustifiable violencargues that a pure security market
will tend to practice two types of unjustifiableolénce. The first type is violent
manipulation of market demand. The most commonawvarof this is extortion,
i.e. coercion exerted by protection firms towardgpective clients in order to
make them buy their services. In economic terms, gloducer overrules the
process of free preference formation on the pathefprospective consumer, on
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pain of punishmerf®® Another variant of violent market manipulation sas
where providers atrtificially increase demand foeithprotection services by
inviting others to commit criminal activities. Thus 18"-century America and
England a security market existed which made vistioh theft dependent on
commercial agencies that would attempt to recover stolen goods for a
percentage of their value. This encouraged thesmncigs to contract with
prospective thieves to share the reward they worddeive when they
“recovered” the stolen goods, or even worse, tougetrimes themselves, then
accuse innocent victims and force them to pay avdrd” to go fre€*® Both
variants violate the freedom of the agent to acttlbm market (“consumer
sovereignty”), either by directly coercing the agenby creating a demand that
would otherwise not exist. In addition to this, sdiisfied customers lack the
freedom they would have in a normal market, whey ttould respond to these
malpractices (‘voting with their feet’) by turnirtg a more reliable provider. In a
pure security market, by contrast, it is extremesky for clients to switch to
another supplier. Long-term and often intimate @mtions between customers
and suppliers of protection obtain, so that clidatk the power to cut themselves
loose from their providers, who are able and wgjlito enforce contracts by
resorting to forcé* At all these levels, the free exercise of conssineapacity
for agency is violated.

The second type of violence is practiced in theviserof protecting one’s
clients. The objection here is not that this kindviolence is automatically
immoral, sinceany system of security provision will have to resartviolence to
protect clients. Unless one presupposes a rosyhpkgy in which everyone
always obeys the security provider without resistarthe safety of all can only
be guaranteed by occasional violence against sdrhe. point is that these
violations of the capacity for agency of those aghivhom violence is practiced
must be legitimated; that is, the violations mustumavoidable to ensure that

2% The popular image is that this is an important pahow the mafia operates. Gambetta
notices that this is not completely justified: “dary to widespread belief, the refusal to
buy protection is not met with outright violencél& does concede that “mafia promotion
is indeed a virulent version of the ‘foot in theodosales technique,” but he maintains that
a refusal to buy is mostly met with violence agaim®perty only, whereas murders are
reserved for those who break agreements or beatforeniers. Ibid. 54.

240 steven Spitzer and Andrew T. Scull, "Social ControHistorical Perspective: From
Private to Public Responses to Crime,"Gorrections and Punishmenéd. David F.
Greenberg (London: Sage, 1977), 275.

241 Gambetta attributes the long-term nature of catsréo the difficulties of establishing
prices for single acts of protection. This leadshbprovider and customer to prefer a
constant flow of protection. The symbiosis goesasdhat clients can be characterized as a
kind of “property” of the mafia firm, which is confned by all kinds of symbolic
exchanges between customer and supplier. GambégaSicilian Mafia. The Business of
Private Protection55-57.
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one’s client “can go about his business safely”dtelier the level at which one
sets the expectation of safety) and this must bedgstional to the offense. This
kind of legitimating is absent in a pure securitgrket. Escalations of violence
above the necessary and proportional level arelylike occur, because
competition on the pure security market tends tmditeon price but on quality —
and the predominant quality is susceptibility tolence. Anyone who wants to
establish a place on the pure security market dastinguish himself and set a
reputation for effectiveness in protection andliatian in favor of his clients, i.e.
in using violencé®

What both types of violence have in common is thaheans is lacking of
“protection against the protectors.” both agairtttoms of one’s own protector
and against those of other protectors on the mailgs problem, one could
protest, is not unique to the market. Public priovioof security essentially faces
the same problem: Who protects us against Levi&Hanthe case of public
provision a solution is to institute systems of agtability toward the
community as a whole (via the democratic processl) taward countervailing
powers (such as an independent judicidtfCould there be a similar remedy for
the security market? One may want to argue thage tiseone; the establishment of
a market arbiter, a third party to oversee the etadnd to hold the players
accountable for their transgressions. Indeed, thio@ns sometimes dispute the
violent nature of the protection market by arguitihgt it would be in the
economic interest of protection businesses to peh system of independent
appeal courts and arbitrators to mediate conflpescefully. Clients would
demand guarantees of such a peaceful system antd wdislike wars and

242 This is confirmed in the bloody evidence from thafia history. Gambetta gives the
following theoretical explanation of the necesgitycompete on violence: “Assume that
the business of protection emerged in a brutisidwhere violence was the routine form
of punishment and subjects either lacked the in@digin to devise, or proved impervious
to, subtler sanctions. Hence the first ‘firms’ tecbme established had to prove their
efficiency in violence and be properly prepared iforin the absence of a stable and
comprehensive monopoly — including the state -oftes the rules of the game, any new
competitor in the market has to select itself oa Hasis of its predisposition toward
toughness before even contemplating entering the for anything less would be suicidal.
In this respect, even if violence were no longeictty required by the business of the
guarantor, it would still be overproduced as a egnence of the inertial effect of the
competition to which the protection market had bgsanject since its inception.” Ibid. 41.
243 stenning distinguishes four modes of accountgtfiit the public police. In addition to
the two mentioned, he distinguishes “administratieeountability” as an internal process
of checks and balances and “direct public accoulitidbtoward citizens. Philip C.
Stenning, "Powers and Accountability of Privatei€gl' European Journal on Criminal
Policy and Researc8 (2000).
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conflicts between businesses because “such wargamticts would be bad —
very bad — for businesg*

The latter claim can be interpreted in two waysh# libertarian idea is that
consumers can force providers to set up a thirty piapresupposes the presence
of market power on the part of consumers, the atesef which is what caused
the market’'s violent nature in the first place. Bgntrast, if the idea is that
securities providers have an independent econameeist in setting up a third
party, it presupposes that these providers wiltbevinced that they all benefit
by its establishment. However, that seems an ugligeesupposition, for there
will always be situations in which one security yader thinks he can gain larger
benefits by defecting from the system; and theltparty will not have the means
to prevent him from defecting.

One could claim that these objections do not dditithe idea of a security
market with a third party who regulates the matkat does not provide security
itself. They only prove that such a third party Webhave to have more extensive
powers. First and foremost, it would have to hawenes means of enforcing
contracts and of punishing security providers tieditise to obey its verdicts in
case of dispute. In addition, if one agrees thahsumarket would have to ensure
an equal measure of security for all, then thedtparty would also have to have
the means to establish some sort of voucher scliemnsecurity services. These
vouchers would have to be funded, which requiresttiird party to have the
power to coerce every citizen to contribute to sa¢hinding scheme (taxatioffy.

Is the establishment of such a market under auspica third party an option?

Faced with these requirements, it is likely that ofithe following two things
would happen. One possibility is that security fpdevs will prevent the third
party from having the capacity for force necessargxecute the tasks mentioned
above. In that case the solution will simply notmeointo being. The other
possibility is that the security providers will agrto the establishment of the

244 Murray Rothbard,For a New Liberty. The Libertarian ManifesttNew York:
MacMillan, 1978), 225. lan Loader provides an egiea discussion of libertarian thinking
on private security and also faults libertariansrfeglecting the control on the execution
of power in market-based security. See lan Lodddrinking Normatively About Private
Security,"Journal of Law and Socieg4, no. 3 (1997): 379-83.

245 yyoucher schemes in other contexts have proveneta Ipractical way to reconcile
demands for equal provision to all with the marketprovisional mechanism. At least, if
the addition of private purchasing power to onascher is forbidden (so that one cannot
spend more on security) and if the conversion atspaf the voucher to money is
forbidden (so that the whole voucher must be spamd one cannot spend less).
Competition will entail that the quality of securjtyovision varies among different groups
of consumers, but the fact of equal purchasing p@&e person is supposed to hold these
differences in check. A famous defense of vouclemslilton Friedman’s proposal for
educational vouchers. See Friedm@apitalism and Freedonfor a general criticism of
vouchers, see Andersovialue in Ethics and Economick61-63.
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third party. Then, however, a situation arises Iriclv the third party becomes an
immediate competitor to the private security preved In every case of dispute, a
threat of violent conflict would emerge between tive forces. Such a situation
could only be prevented if the third party has pazity for force that exceeds
that of all security providers combined, to detegrh from rebelling against the
system individually or collectively by engaging @l hoc coalitions against the
third party. But if such an overwhelming deterreapacity would be established,
it would be very inefficient to let it stay idle dmot simply let it provide security
for its citizens directly. The prospect of suchaagk idle force would be so
unattractive that we can expect that in practicé&ramsition to monopolized
provision of security by the third party — whichcbenes a state-like entity — will
be unavoidable (whether such a development woufdctidfely cancel all
opportunities for an additional market is a separpiestion; see the end of this
section).

This argument establishes, | think, the unfeasjbif a security market that
does not engage in systemic unjustifiable violati¢mur first normative demand).
Nevertheless, when considering the next objectiailllassume for the sake of
argument that this problem does not exist. Evem,thewill argue, there is a
separate valid objection against a pure securitketa

The second objection is tlodjection from anxietyit establishes a violation of
our second normative demand, i.e. that securityigian should aim to promote
everybody’s basic need for security. This objectigniargeted against another
way in which a security market will tend to maniptel consumers. Protection
companies — like all companies — can only survivhere is a demand for their
services. Above we encountered two ways of ensuhiagsuch a demand exists.
One is simply to force consumers to buy securityises (extortion), the other to
make sure that they are actually insecure by egokiters to commit crimes.
Both were labeled immoral, for they directly intnd with the consumer’'s
capacity for agency. There is a third way to ensuegket demand, which does
not rest upon these methods. If one cannot codreecénsumer or command
criminal threats directly, one can try to change ¢tonsumer’s perception about
these threats. Market demand for security presuggpascertain level of distrust
between individuals, so it is profitable for setyrproviders to cultivate and
enhance these feelings of distrust by engaging dieldberate effort to increase
feelings of anxiety, fear and insecurit§ This kind of preference manipulation is

246 pgain, Gambetta confirms this point for the mafibBhe mafioso himself has an interest
in making regulated injections of distrust into tarket to increase the demand for the
good he sells: protection. If agents were to dgvetast among themselves, he would
become idle.” Gambett@he Sicilian Mafia. The Business of Private Pratett25. In the

following, he argues that distrust “once addresbedugh mafioso protection, becomes
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common to almost all contemporary markets, wherefepences are being
influenced and biased by the information and pesismaexerted upon consumers
by producers. For most of these markets, such yresslo not provide a reason
for protest because we normally assume that consuare able to critically
handle such pressures: they retain their full psvadragency?’ The objection
therefore is not that consumer’s capacity for ageswiolated directly (as under
the first normative demand). Rather, the objectisii be that preference
manipulation for this specific market prevents #t@inment of an optimal level
of security (the second normative demand). Thisiireg explanation.

Security is a peculiar good in that it has two ididt components. It refers
both to objective security (absence of crime) amniextive security (absence of
feelings of fear and anxiety about crini®).Success on both dimensions is
required for a successful reduction of threats.t@ihass to agency (“going about
one’s business safely”) are present both wherei®oobjectively inhibited from
performing certain actions and when one subjegtipelrceives there to be such
an inhibition (even when there is not). This doudiledness of security implies
that, ideally, security provision should be a s#facing practice. Security is best
provided for when no threats remain, so that fuseeurity efforts are rendered
superfluous. However, it is not in the interesaafommercial provider to render
himself superfluous; he has an incentive to maaigulpreferences so that
insecurity persists at least on the subjective dsimn?*° The security industry’s
marketing and advertisement efforts are in thermss of creating such an effect.
Moreover, the deliverance of security itself magraase anxiety and enhance
further demand, and in that sense be self-propellin

The actuality of security consumption has, howeaepowerful in-built capacity to
disenchant — to fail to satisfy the expectatiorat tittend its contemplation. Insofar as

self-perpetuating and self-expanding” (lbid. 27 dnese the shield of the mafia induces
those merchants profiting from it to cheat on thed® are unprotected, which in turn
stimulates the latter to seek protection as well.

247 1t is no coincidence that — contrary to the twamds of consumer manipulation
mentioned in the first objection — anxiety stimidatis not defined as an illegal activity by
most states. It is part and parcel of the “gamehef market” in which restrictions on
persuasion are only justified if tied &pecific problematic products (alcohol, drugs) or
vulnerable groups (children).

248 5ee for example Lucia Zedner, "The Concept of $gcuin Agenda for Comparative
Analysis,"Legal Studied (2003): 155.

249 «given free reign, consumer choices will creatmarket in security whose extent will
be determined by how much people want and how nthely are willing to pay.
Willingness to pay is determined in part by thecass of marketing strategies geared at
generating a species of ‘security hypochondriat fo@ls the security industry.” Lucia
Zedner, "Too Much Security?|hternational Journal of the Sociology of L&t (2003):
176.
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private policing and security “works” (and victimizon is subsequently avoided),
consumers may of course derive satisfaction fromingamade themselves, their
home, business or community more secure — thoughptbliferation of protective
services and hardware can (in ways that are skilfifig) signify to them that the
world outside remains as dangerous as ever. Shbets: products fail, however, the
ensuing disquiet and anxiety is likely to be gredtan if no consumption had taken
place at alf®

People are (also) insecure if they feel inseculiecesthese feelings are a
component of being in a state of security and siseeurity is a basic need,
feelings of insecurity are objectionable in theiwroright. In that sense, the
experience underlying the demand for security isd&mentally different from
the experience underlying the demand for most nbeammodities. For normal
commodities this experience is a package of pasfeelings like excitement and
challenge and negative feelings like unfulfillecside and frustration. The moral
evaluation of this package is normally mixed; atstenot completely negative.
For security, its being in demand is an expressiorthe part of consumers of
experiences of insecurity; that is, of interferenceith the exercise of their
capacity for agency. Whether the market can bedddbr this failure depends on
the actual level of demand in the market. If madenand is a response to — and
proportional to — actually existing levels of crittere is no ground for objection.
The market (or any other mode of security provisicannot be faulted for
responding to a demand for security services tharges as a consequence of
developments that are outside of its sphere ofiémite. However, the market is
objectionable if it causes subjective insecurityb® higher than is justified
compared to crime levefst Given security providers’ interest in such an
“overproduction” of feelings of anxiety, a pure ggty market may be expected
to fail on this point. The active promotion of sagumeasures tends to create a
level of demand higher than the demand that wotadgil when the information
delivered to consumers would be unbiased by conialénterest$>

20 1an Loader, "Consumer Culture and the Commodificatié Policing and Security,”
Sociology33, no. 2 (1999): 381.

21 n this formulation, it becomes clear that too lewels of subjective insecurity are also
problematic. Zedner reminds us of a different adiét toward subjective security before the
modern age: “historically, security in this subjeetsense signified an absence of anxiety
that was regarded as culpable in its negligencegpam invitation to harm.... Far from
being a valued state of mind, security is char&drhere by an unfounded confidence, a
form of pride before the inevitable fall. By impdigon, therefore, insecurity was a valued
form of prudence.” Zedner, "The Concept of Securiyn Agenda for Comparative
Analysis," 157. Therefore, an objection againsfgyence manipulation of the subjective
kind can only be valid in as far as it targatsvarrantedlevels of anxiety, as measured
against the actually obtaining objective secuiittyation.

%2t js worth noting that state provision is potafi subject to the same dynamic of
overproduction. Insofar as citizens are disappdintith the achievements of the public
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In conclusion, the two objections revisited in tlgsction provide ample
grounds for a rejection of security as a pure magked. A pure security market
will engage in unjustifiable violence and createnecessary feelings of
insecurity. However, this doe®t warrant the conclusion that security should be
completely blocked from the market. It leaves rodon the option of an
additional market in a context where a minimum levesecurity is provided
otherwise, arguably through the state — which estthird party that we saw is
necessary to prevent unjustifiable violence (far plositive arguments in favor of
state provision, see the next secti®f)This would create an institutionally
pluralist setting for security provision. Well, cam market be justified in
conjunction with state provision? Part of the ansteethis question depends on
whether the problems noted in this section coulgesented from happening in
an additional security market. | will take it thhts is the case. With regard to our
first objection, an additional market would profibom the publicly established
controls under which it would operate. A mixed nwrkvould emerge, i.e. a
market regulated by a public authority, in which thcentive for security firms to
practice extortion would remain but would be destaillegal and combated by
the state. With regard to the second objectiomyatild be hard to declare the
manipulation of consumer perception of crime illegdis would probably
interfere with the legitimate scope of free expi@msshat agents on the market
profit from. On the other hand, a state could &rydiscourage these practices by

police in countering crime they will press for anm@xtensive and tougher response from
the state. This makes it tempting for politiciarisyolved as they are in electoral
competition, to exploit fears of crime in orderlte perceived as “tough on crime.” Hence
the new emphasis by the state on crime contrdien®80s and 1990s can be explained by
an upward spiral different in its structural caydmsg similar in its effects, to what happens
in a market context. Garlandlhe Culture of Control. Crime and Social Order in
Contemporary Societyl42. Moreover, if both market and public prowsiof security
have escalated in the last few decades, this seebesat least as much due to what David
Garland has called “a new experience of crime” ttwaan autonomous upward logic in the
responses by market and state to this experienseGaland convincingly shows, the
emergence of routine encounters with crime in t860% and 1970s has brought a new
consciousness of risk and vulnerability, which gitaphe “conditions of possibility” for
both market and state to increase their securftytef Garland,The Culture of Control.
Crime and Social Order in Contemporary Socid#7.

23 50me defend as alternative a market in conjunetitina charity-based system: “In the
specific case of police there would undoubtedlyways of voluntarily supplying free
police protection to the indigent — either by tledige companies themselves for goodwill
(as hospitals and doctors do now) or by specidicpaid’ societies that would do work
similar to ‘legal aid’ societies today.” RothbarHor a New Liberty. The Libertarian
Manifestq 223. This is security through informal provisi¢security delivered as a gift
from the rich to the poor). This alternative, hoeewives up on security as a basic right
(i.e. as a demand of agency). There is no guaravhe¢soever that charity will not leave
important parts of the population without securifys with charity work from hospitals
and doctors, security charity would probably bestle, fragmented and understaffed.
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other means and hold the market’'s worst excessebdnk. The difficulties in
regulating the market should not be underestimdietithey are probably not so
insurmountable as to justify prohibition of an aaiial market (see also Section
5.4).

A more principled obstacle for the conclusion tlaat additional security
market would be legitimate is the claim that segushould beexclusively
delivered as a public good, i.e. by the state. mbet section will review the
strength of the two main arguments for this claide we will see, these
arguments will not establish the legitimacy of pstate provision but, while
justifying state provision as the primary meansrimalizing the capability to be
secure, they will also point to its limits and leawom for an additional security
market.

5.3 The State as the Guardian of Community and Juste

In this section | will concentrate on the two argunts in favor of pure public
provision that | consider most forceful: the “argemh from community” and the
“argument from justice.” Roughly, both have to dithamhe constitution of a
common social order. The first maintains that statevision of security is
necessary to establish social order, while thergtwlds that state provision is
necessary to hold individuals responsible for th@tations of that order. Both
arguments purport to show how the character of ritgcprovision is crucially
different if provided through the market or by ttate.

The argument from communitgdvances a conception of security as a public
good in a “thick, sociological sens&*To avoid confusion, this argumentrist
based on the economic conception of a public géadit can be shown quite

24 The following paragraph draws upon Rutger Claas&€he Useful Myth of State
Security. Reflections on the State's Special Role&déaurity Provision," inStaat van
Veiligheid. De Nederlandse samenleving sinds 1866 Stephanie Roels and Madelon de
Keizer (Zutphen: Nederlands Instituut voor Oorlagagmentatie & Walburg Pers, 2007).
There | offer a more extensive discussion of Loal&Valker's conception. Note that the
argument here diverges from the one most often madeehalf of state monopoly, which
is Max Weber’'s sociological observation that the u$ force is the prerogative of the
state. Weber's linkage between the state and thiéinkate use of force can well be
interpreted to allow for the use of violence ofatparties as long as it is sanctioned in the
last instance by the state. Such a monopoly doepreolude a place for a security market
in a weak interpretation where the state only ‘tstebut does not “row.” See Loader. lan
Loader and Neil Walker, "Policing as a Public Go®&kconstituting the Connections
between Policing and the Stat&fteoretical Criminologyp, no. 1 (2001): 12.
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easily that security does not qualify as a pubbodyin that sens& The thick
conception states that the provision of security &aonstitutive function in the
constitution of “the social” or “the community.’briefly summarize the argument
of lan Loader and Neil Walker, who proposed thisiaaption. According to
them, stable communities have importance for the#mbers for two sets of
reasons. There are instrumental reasons, whichteefee community’s power to
solve collective action problems. In addition thare affective reasons, which
refer to the importance of the community in thesmination of a social sense of
self. According to Loader and Walker an appeahstrumental reasons is usually
not enough to sustain a community. An affectivaugjlis necessary to overcome
individuals’ “ambivalence about collective commitnte because of reasons of
“short-term self-interest, poor information and Ionust.”®® This glue is created
through a sense of “common purpose,” in turn cebltea concrete commitment
to a set of shared goods. Language and territ@erpfien-mentioned examples of
such shared goods, and arguably the collectiveigiomvof security is also one of
them. Security is “so pivotal to the very purpose@mmunity that at the level of
self-identification it helps to construct and sustaur 'we feeling’ — our sense of
‘common publicness’®’ Thus, Loader and Walker conclude that securityisho
be provided as a public good profiting the commuiais a whole. In terms of
capabilities, their argument could be modeled gmgahat the security practice
faces two normative demands which are externdteéogbod of security itself; to
contribute to individuals’ capability for engagimg collective action, and their
capability for self-constitution. The claim is tHadth these capabilities require a
community and that collectively provided security indispensable to the
constitution of such a community. Let us examineesa aspects of their position
in more detail.

According to this conception the form in which setyushould be provided is
as an indivisible good, i.e. a good not separatedl discrete units (as market

%5 The two characteristics of a public good in theremic sense are non-excludability
and non-rivalry. However, (groups of) individuaBncbe excluded from the consumption
of security provision and the addition of extra semers at a certain point will be to the
detriment of the quality of provision for the ongi group of consumers. See Claassen,
"The Useful Myth of State Security. Reflections @ tState's Special Role in Security
Provision," 172-73. See also Philip E. Fixler anabBt W. Poole, "Can Police Services
Be Privatized?"Annals of the American Academy of Political andi&o8cience498
(1988), discussing the possibilities for privatiaatfor the several types of services that
the police offers. For a discussion of economiothes applied to this issue, see H.O.
Kerkmeester, "Privatisering Van Veiligheid: Econenfie Aspecten,” iRrivatisering Van
Veiligheid eds L.C. Winkel, et al. (Den Haag: Boom Juridisdlitgevers, 2005).
25 |an Loader and Neil Walker, "Necessary Virtuese Tlegitimate Place of the State in
the Production of Security," iDemocracy, Society and the Governance of Secweity
\215e7nnifer Wood and Benoit Dupont (Cambridge: Cambridigiwersity Press, 2006), 190.
Ibid. 191.
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goods typically are) but delivered to all personsdiscriminately and

simultaneously. Security as public good providesomamon pool, to which

citizens have free and open access. Essentiajydie all draw from it in as far
as they need it. If security is provided in thisywthe motivational conditions are
different from those pertaining when security is@mmodity. Beneficiaries of
public security provision are put in relations dfizenship toward one another
(see also Section 2.#F Moreover, the motivation on the part of citizemws t
sustain security as a public good symbolizes antgwrites their commitment to
that community itself. In contrast, if, as Georgenv@l said, “all are equal, but
some are more equal than others” in the eyes opdiiee, the “affective glue”

that security as a public good is to bring to itzens will not become available.
Security then will not be experienced as a shaoati gipon which the trust that
other opportunities for collective action are féésican develop.

This also implies that the community takes upoelfithe charge to secure the
provision of a level of security that its membeesibally need in order to sustain
their agency — the argument here dsmplementaryand connected to the
capability formulated at the beginning of the poes section. At that point | left
open whether the required level should be a mininewnal or an equal level of
security. The argument from community takes a gtamt this point: it requires
that security should be provided in equal propartio all as dictated by each
one’s actual need for protection. Now this provisad security in equal measure
is not easy to realize. Two challenges potentiallydermine its practical
realization. First, security as a public good pi@®an instance of the infamous
“tragedy of the commons” problem. Free access meay [to overconsumption
and congestion. For public policing this has prowenbe a non-negligible
problem:

28 Steven Spitzer gives a radical version of thimpdiThe search for security through
commodities — like the search for other forms dfilfment within the commodity system

— becomes a fundamentally ‘alienating’ experiemcés own right. Instead of bringing us
closer together and strengthening the bonds of aamityn and society, the security
commodity becomes a means of setting us apart. iShiot only true insofar as we
literally build walls around ourselves, but alsdtie sense that the search for market-based
security makes the possibilities of genuine codggmramore remote. Paradoxically, the
more we enter into relationships to obtain the sgceommodity, the more insecure we
feel; the more we depend upon the commodity rathesn each other to keep us safe and
confident, the less safe and confident we feelntbee we divide the world into those who
are able to enhance our security and those whattmét, the less we are able to provide it
for ourselves.” Steven Spitzer, "Security and Cdnitr&apitalist Societies: The Fetishism
of Security and the Secret Thereof, Tiranscarceration: Essays in the Sociology of Social
Control, eds John Lowman, Robert J. Menzies, and T.S. RAlgershot: Gower, 1987),
50.
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Over recent years, demands upon police time havewrgr significantly....
Consequently, police forces around the country angtimely required to ration
response by screening out what might be regardeddny members of the public as
serious crimes.... This is a form of exclusion friiva public good of a police response,
whether it is by the decision of a call-handler the basis of information against
criteria set or through the exercise of discretigra police officer. Like many forms of
exclusion it can be self-perpetuating. The expeeeof a lack of, or an inadequate,
response by the police to a call or request by mimee of the public may mean that the
individual concerned might not call upon the policea future occasiofr™

The kind of rationing to which the police is forcestjuires great effort to prevent
that some individuals, groups, companies or interesre systematically
advantaged above others. It also gives rise tohanagxclusionary tendency,
namely that the police start charging fees to soisers for their services (one
may wonder whether that is still public provisionrather market provision by
public providers). Both rationing and charging feeslermine the commitment to
equal provision.

A second challenge is that, however high the lésedet that is provided
equally to all, some individuals or groups will$taroviding a surplus amount of
security for themselves. These groups may compthat the public good
conception presents too monolithic an understandofy “community.”
Undoubtedly, it is useful that a public be constitliat the highest possible level
of inclusion (normally the nation state). But tlises not render obsolete the
specific need of sub-national communities to havared goods that symbolize
and reinforce the social basisthgir constitution. Why could additional security
markets not contribute to the constitution of slmher-level communities? (in
economic terms, this part of security would therabfelub good”). This is what
actually happens in the case of the so-called thatenmunities,” which are at
least partly based on the desire to find a senseonfmunity not available in
many other neighborhood¥. Proponents may claim that a minimum level of
shared security provision is sufficient to provitie affective glue sought for the
whole community; an equal level is unnecessary. Wityhave such a minimum
level provided by the public police, while allowiegizens to purchase additional
security and found lower-level communities as tblegose to?

These two challenges show that the state, wheraittsmto be the exclusive
provider of security, will have to carry two burderFirst, it will have to be

259 aAdam Crawford, "Policing and Security as 'Club Goodse New Enclosures?" in
Democracy, Society and the Governance of Secueig Jennifer Wood and Benoit
Dupont (Cambridge: Cambridge University Press, 20089;20.

260 Blakely and Snyder argue that the movement toitiveated communities is inspired
both by a positive desire for community and by seaf insecurity about the outside
environment. Edward J. Blakely and Mary Gail SnydEortress America. Gated
Communities in the United Stat@¥ashington D.C.: Brookings Institution Press, 1999)
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internally effectivein taking care that its police is sufficiently #¢al to respond
to all reasonable demands and is not captured iimg gwoups to the detriment of
others. Second, it will have to lexternally coercivan prohibiting lower-level
communities to engage in their own forms of seguibvision. While it may be
argued that the first burden is something we hawactept, the coercive nature of
the second burden provides a prima facie argumerdllow individuals and
communities to engage in additional security effolHowever, it is only after
considering the next argument, which will providggort for this point of view,
that we can see clearly to what extent the spacehfse additional efforts is
justifiable.

The argument from justicemaintains that only state security has enough
incentives to do what security provision should tiouphold a sufficiently safe
social order by prosecuting and punishing those @ breached that order by
violating against its laws. In other words, seguidtims at doing (corrective)
justice and only the representative of the socidep — the state — is able to
uphold justice against its actual violators. Itsirmalternative, private security,
will tend to frustrate justice because it transfersecurity into a species of “risk
management” which tends purposefully (though notessarily malignly) to
neglect justice:

The public face of private security is the visiberk of patrolling, guarding, door
attendants, transport security and cash transgedaially, this work is most closely
akin to that of conventional policing, though chotagically it is situated prior to the
immediacies of crime prevention, temporally locatedthe nebulous zone of pre-
emptive action. Its ultimate goal is not proseauticonviction or punishment, still less
upholding the normative superstructure that is ¢himinal law. Rather, it aims at
protecting property and reducing iR,

Private security and public security, accordinghis argument, obey different
logics. Private security has a “client-defined mated’ Private security is not
interested in upholding the law against violationst in preventing unwelcome
events from happening. As a consequence, there tendency to deal with
offenders internally instead of handing them owethe official judicial system.
Sanctions have a private character (e.g. firing leyges, denying access to

21| ycia Zedner, "Liquid Security. Managing the Marka Crime Control,"Criminology
and Criminal Justice, no. 3 (2006): 270. See also: “The major purpdg®ivate security
is to reduce the risk of crime by taking preventations; the major purpose of the public
police is to deter crime by catching and punishamgninals.” David H. Bayley and
Clifford D. Shearing, "The Future of Policing,aw & Society Revie80, no. 3 (1996):
592. Or see Johnston and Shearing, who claim thaitp security “emphasizes proactive
prevention rather than reactive punishment, ancuasied calculation rather than
conventional moral proscription.” Les Johnston ddlifford D. Shearing,Governing
Security. Explorations in Policing and Justideondon: Routledge, 2003), 16.
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resources) rather than a legal character. To use stegree of caricature we
could say that the state’'s security effort is diedcat “governing the past”
(redressing offenses), while risk-based privateusgc emphasizes “governing
the future” (preventing offensey. Inevitably, then, the influence of private
security is at the expense of justice. In the egewof justice, therefore, private
security should be marginalized or even complgtebhibited??

This argument is problematic, for it takes too aerra perspective on the
character of security provision when it is deliveeitzy the state. The police have
always been engaged in the dual task of both pteweriguarding, patrolling,
etc.) and repression (prosecution). It is not surprisingenth that the new
techniques of “risk management” invented and imgetad by the private
security industry, have also found their way to plblic police?®* The difference
between private and public security is better deedrby saying that the former
is exclusively in the business of prevention wtilie latter is engaged in both
prevention and repression. The problem with privegeurity, then, is that it
competes with the preventive activities of the galiwhile it is at the same time
reluctant to take up the connected repressive iiesiyi.e. to act upon crimes
committed in the spaces that it controls. Insofartlee argument from justice
objects to this, however, it builds on the tacigggestion that if only the police
would have the monopoly on both activities, theszbfgms would vanish. The
power of this suggestion in turn is reinforced blyigtorical account in which the
police first had such monopoly and then lost ithe detriment of commercial
security providers. However, a brief excursion itite debate about the causes of
the rise of private security discredits this higtar account and simultaneously
shows us the consequences for the argument frdiogus

There have been two dominant explanations forigeeof private securitsf®
The first is the so-called “mass private propettygsis, which holds that private
security spread its wings in areas that have aipélohction but are nonetheless
privately owned (shopping malls, residential ar¢hsme parks etc). Owners of
such mass property have preferred not to rely enptblice but to hire private
security?®® The other dominant explanation for the rise of/@e security is the

262 3ohnston and Shearif@pverning Security. Explorations in Policing andstlog 95.

283 Clifford D. Shearing and Philip C. Stenning, "Prav&ecurity: Implications for Social
Control," Social Problem80, no. 5 (1983): 499-502.

264 Johnston and ShearinGoverning Security. Explorations in Policing andstice 17
and 81.

255 For a much more fine-grained overview, see Ronahl StedenPrivatizing Policing:
Describing and Explaining the Growth of Private Ségu(Den Haag: Boom Juridische
Uitgevers, 2007), 35ff.

266 ghearing and Stenning, "Private Security: Impita for Social Control," 496. For
criticism, see Les Johnstomhe Rebirth of Private Policing_ondon: Routledge, 1992),
211ff.
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“fiscal constraints” thesis. This thesis holds tHae to fiscal crises in the 1970s
and onward, the public sector has been unable garekto keep pace with the
rising demand in crime protectiéfl. The two explanations can run in tandem.
Together, they provide the image of a state thadgmlly retreated from
providing security for all and gave way to othestably commercial, actors — for
financial reasons and because of a transformatiche structure of large-scale
property.

A rather different picture emerges when we do roatept the original state
monopoly as an adequate account of the historieaéldpment that has taken
place. Thus, Trevor Jones and Tim Newburn arguenvincingly, | think — that
the transformation from public space (with publigliping) into private space
(with private policing) is minor compared to anatlevelopment, namely the
“formalization of social control:”

More significant however has been the emergenca wériety of types of “hybrid
space” and the formalisation of security arrangemen such sites. This process of
formalisation came about partly as a result of geanin the nature of the security
problems experienced in such places (schools, tabspparks). However, it would be
wrong to assume that the increasing visibility ofvate security on such sites
represented a move from public to private policiRgther, in most cases this was
indeed a formalisation of security arrangementsliviug the replacement of staff such
as caretakers, wardens, and park keepers by umfbemcurity guards. In most cases
the presence of the public police on such siteddvalways have been unusd@g!.

In their view the explanation for the rise of ptiwasecurity begins with the
decline in employment (due to labor-saving techg@s) in occupations that did
not include social control as primary task, buvirich such control was practiced
as a natural byproduct of their professional réie8vhat actually happened was
not so much a decline of the state, but a changigeiinternal composition of the
non-state part of security provision: from infornaovision by professionals
employed for other reasons, to market provisiodaymercial companies. From
this perspective, recent efforts by the public goland other public agents to
share the burden of security with “civil societfs@ make more sense. Using
“responsibilization strategies,” state actors hbggun to press individuals, local

%7 steven Spitzer and Andrew T. Scull, "Privatizatimd Capitalist Development: The
Case of the Private Police&sbcial Problem&5, no. 1 (1977), 24-25.

%8 jones and NewburrPrivate Security and Public Policingl69. Their criticism is
largely acknowledged by a group of writers who toyreformulate the mass private
property thesis so as to take account of it. Seehdil Kempa, Philip C. Stenning, and
Jennifer Wood, "Policing Communal Spaces. A Recondiion of The 'Mass Private
Property' HypothesisBritish Journal of Criminology}4 (2004).

29 jones and Newburn, "The Transformation of Poligibtnderstanding Current Trends
in Policing Systems," 140-41.
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communities, corporations and others to assume nesponsibility for their own
security situation and to implement preventive meast’® The explanation by
Jones and Newburn makes clear that these effantbwitdd on a long tradition of
shared responsibility for security between state mon-state agents. Moreover,
their explanation shows that community uptake ef‘tBsponsibilizing’ effort by
the public authorities has not been symmetricaly demmunity-based initiatives
(such as neighborhood watch schemes of patrolliimgns) have not been absent
but commercial solutions dominate the scene.

As this historical digression shows, the policearedid have a monopoly on
preventive activities and it is not foreseeablet titawill ever have such
monopoly. The consequences of the increasing fod@mmercial agents for the
argument from justice are ambivalent: these corseeps depend on the extent
to which commercial agencies are more (or lessictaht to cooperate with the
police in prosecuting offenses in the name of gastihan are members from
informal communities and occupations. This is &eadifferent conclusion than
the notion of unequivocal loss of justice-relat@shaerns that is lamented from
the perspective based on the decline of an origitaa¢ monopoly. Moreover, the
state monopoly appears not only historically diaplé but also normatively
undesirable. For if both preventive and represseaairity measures would be the
sole responsibility of the state, a quasi-totabtarpermanent intrusion of the
police into daily life would be required. Coopeoatiwith individuals and groups
that “keep an eye on each other” and inform thécpah cases of crime become
indispensable if we want to avoid that kind ofdpsém state. Of course the
leeway that such cooperation gives to civil societgy provoke the danger of
self-serving injustices of some citizens againsiet; but this seems the lesser
price to pay. The alternative is as unfeasibld &sundesirable.

Two conclusions emerge from the discussion of tlggirments presented in
this section. First, there are good reasons to nsdaurity aprimary state
responsibility: the state should deliver a minimuevel of security that is
adequate to realize the morally required part efdapability to be secure. To this
end, the discussion of the argument from commustigwed that security is vital
to the constitution of the community in the sen$ehe most-inclusive public
conceivable (currently the nation state). The dismn of the argument from
justice showed the pivotal role of the state inlizesy the combination of
preventive and repressive efforts that is necesdary successful security
provision. Second, however, the discussion of bahuments also provides
reasons for a claim againpure state provision. From the discussion of the

270 For an overview of these “responsibilization stgis,” see Garland;he Culture of
Control. Crime and Social Order in Contemporary Sqgi@R4-27.
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argument from community emerged a prima facie clamthe part of lower-level
communities that they are allowed to engage in tehdil security provision,
after the state has fulfiled a minimum level foi. &he discussion of the
argument from justice showed that such room woulgnay be there for these
local communities — unless the idea of a state molyois taken to its logical,
guasi-totalitarian conclusions. Overall, then, thigans that the state cannot
provide more than a minimal level of security ®dttizens. To be sure, that level
is not necessarily minimalist; it can be quite gens?”* On the other hand, non-
state agents may always want to go further and igeoextra security for
themselves — and the state has no basis to desw tileer agents their efforts. An
“institutional pluralism” of security providers ishus the most appropriate
security landscap@? Nonetheless, it is not without its problems.

5.4 An Institutional Pluralism of Security Services

The stability of institutional pluralism of secwriservices depends on the degree
that two conditions are met. The first conditiorthat of successful cooperation
between market and state providers of security, sheond that of a balance
between both forms of security that does not undenthe minimum level
provided by the state.

The condition of cooperation follows from the compkntary role of state
and non-state agents that is necessary for seqrgjision to be successful (cf.
the discussion of the “argument from justice” ine tiprevious section).
Cooperation requires that private security firmeperate in law enforcement,
even if that is not in their immediate interemtd that they do so without
transgressing their restricted legal powers. Iftfal to do so, both these firms
and the state will be faulted for failing to uphamentary exigencies of justice
— which might ultimately have effects on the laggicy of having a system of
shared responsibility. It is questionable whethaed & what extent private and

21 The exact determination of the minimum level topbevided by the state is dependent,
theoretically, on what is needed for guaranteeimg absence of impediments to the
exercise of the capacity for agency in a givenetgciand practically, on the constraints in
resources available to realize this. Note thatevtiils would define the minimal level that
is morally required, a democratic decision to pdeva more generous level is morally
permissible as well.

2721n the literature on the subject, authors spediplofral governance,” “plural policing,”
“security networks,” etc. See Clifford Shearing alehnifer Wood, "Governing Security
for Common Goods,International Journal of the Sociology of L&t (2003); Jennifer
Wood, "Research and Innovation in the Field of SiécuA Nodal Governance View," in
Democracy, Society and the Governance of Secueitlg Jennifer Wood and Benoit
Dupont (Cambridge: Cambridge University Press, 2006).
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public police forces have so far been able to rtf@stcondition. Some hold that
the relations between public police and privateusgc companies are mainly
cooperative. From this perspective the private scindustry is often described
as a “junior partner” carrying out tasks adjuncthe — larger and overarching —
tasks of the public policE® Others maintain that competition and hostility
abound?™ Still others argue that there is neither much ewsation nor much
competition; rather, both operate in independehesgs in a relation of “benign
coexistence?® No matter which of these judgments is correcteihains that a
stable pluralism cannot afford competition or mewsexistence. Only cooperation
can render the division of labor between privaté pmblic security arrangements
legitimate?™

The condition of balance between market and staeurdy is that
opportunities for the erosion of the state-providd@dimum level delivered to all
citizens must be effectively counteracted. Thisdition relates to the discussion
of the “argument from community” in the previougten. There we concluded
that, basically, additional security efforts abdke minimum level by lower-level
communities should be permitted. However, the paabcinterests of these
communities may conflict with the state’s effortpgoovide a minimum level for
everyone. This tension has the potential of delitaty institutional pluralism for
security. From a moral point of view, the claimpurblic provision of a minimum
level takes priority over the claim on provision additional security; for the
minimum level aims to realize the morally requiregbability to be secure for
everyone (which sustains citizens’ capacity forreg@, while additional efforts
are not required to this aim, but merely permissiection 5.2). Let us consider
briefly in what way a conflict between the two o could arise and what
demands follow from the application of the prionitje in those circumstances.

One danger is that members of lower-level commemitry to evade their
contributions to state security. The basis forestatcurity is weakened as soon as
particular groups in society no longer profit —merceive that they no longer
profit — from it and start to request exemptioranirtheir obligation to contribute

273 shearing argues that this was an early phasesinetation between public and private
policing; subsequently the private police evolvednf “junior” to “equal partners.”
Shearing, "The Relation between Public and PrivatiiRg," 411.

274 gee Johnston: “relations between the sectorsaaraften as not, based on mutual
suspicion and avoidance.” Johnst®he Rebirth of Private Policind.94.

275 Jones and NewburRyivate Security and Public Policing 69ff.

278 Empirically, there is no agreement whether suabpegation is achievable or has been
achieved. For an optimistic view, see Stenning,w&s and Accountability of Private
Police." For a pessimistic view see Zedner, "Liq&ecurity. Managing the Market for
Crime Control." To make matters even more complexnesoforms of effective
cooperation are objectionable in their own righkete 8ob Hoogenboom, "Grey Policing: A
Theoretical FrameworkPolicing and Societ? (1991).
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(tax deductionsy’” This is probably the most sensitive issue in gublpinion,
connected as it is with the rise of “gated commiasitin the US, but also in
many other countries like Brazil, South Africa, .dtcis no coincidence that this
issue is linked to the presence of physically sgaped territories. In such
territories the complementary relationship of prévand public security forces is
distorted in a way that it is not for other terries. Compare a typical gated
community to a typical shopping mall. While commaldirms may do actual
policing for both territories, these will still ratarly have to cooperate with
public police forces in the shopping mall, whilentacts with the public police
may be minimal for the gated community. The differe lies in the fact that the
shopping mall is publicly accessible while the gatemmunity is not. The latter
therefore upholds justice simply by physically extthg possibilities for
violations.?”® This difference demarcates the point at which rtaresefforts in
security provision become exclusionary, rather tadditional to state efforts; in
other words, where the establishment of lower-saemunities is to the
detriment of support for the national community.

While this danger concerns the basis for the inftne funds for state
provision), a second danger relates to the ougpwen if everybody continues to
contribute to state security, it might still be tteese that if too large a proportion
of security provision is not state based, the blesiel of security to be delivered
by the state is undermined. One reason is thatuoopison of security may have
a positional aspect insofar as extra (market-based) security prowisio
neighborhood A makes neighborhood B automaticallyreminsecuré” The
latter’s lower level of protection makes it a mattractive target for those who
want to commit crimes. In other words, securitysiamption by A has a negative
external effect on B¥ This kind of interdependence is normally takesupport
an argument for providing security as an indivisigbod. However, as we saw,
even when provided as a public good, security ¢arctsirally advantage some
individuals or groups over others when some grarpsmore active in attracting

277 For a discussion of residents from gated commemitlaiming tax exemption because
of their private payments to security personnes, Aadrew Stark, "America, the Gated? "
Wilson Quarterly22, no. 1 (1998).

278 Of course this does only pertain to threats frartside; the police might still be needed
to intervene in cases of domestic violence, problbatween neighbors in the community,
etc.

27% Morally it does not matter whether the inequaditises because A has zealous citizens
manning the neighborhood watch (informal provisjoo) whether A has rich citizens
paying for private security (market provision). both cases B is disadvantaged. In
practice, of course, differences in wealth are rii@st common cause of inequalities. In
connection with the constitution of communitiesjaiece on the market may aggravate
inequalities in a way that informal and self-préerswill not.

280 GambettaThe Sicilian Mafia. The Business of Private Prdtegt30.
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attention from the public police than others — tloapture the public service. It
may also happen, as in the case of gated commsinitieen some are able to
shelter themselves effectively from their extedhahg or working environment.
In either case, differential security efforts diest to A and B cause structural
inequalities between these neighborhoods:

Security clubs can, and often have, deleterioudiéapons for state policing as a
public good, as well as for the experience of puplaces. This occurs both through
residualization of policing as a congested resoarte the segmentation of security
risks, as good risks are increasingly policed thhoadditional auspices and bad risks
policed by a residual public services. Powerful axdlusive clubs can capture and
exploit publicly provided resourcég!

These inequalities may lead to B falling below thmimum level that the state
ought to deliver. That may seem surprising: foprifvate security takes care of
security in A, one would expect the public policeattually have more resources
for policing B. However, two developments may cauatt this, the first of
which we just encountered: a potential pressur@’bynhabitants to press for tax
exemptions for public policing in B. A second rease that the rise in crime for
B may be more important than the additionally ald# resources to combat this.
Whether crime will rise for B (and to what extedgpends upon the question
whether there is a “fixed proportion of crime” whics either spent in A or in B
or in both neighborhoods combined (A and B thenraszely communicating
vessels); or whether security provision is capatflactually having a deterring
effect on the motivation to commit crime.

In the end, then, the stability of institutionauglism for security services
depends on the extent to which such inequalitiesanurity provision are
prevented from arising. This may require denyingvaie initiatives their
legitimacy; not because the wish to secure ongge¥r and above what the
public police provide) is illegitimate in itself;ub because of its detrimental
effects on the overall security predicament forcélzens. It is difficult to say in
general at what point the balance tips and effeftprivate security become
detrimental to publicly delivered security. A commity eager to guarantee a
minimum level of security for all citizens will havto decide on an adequate
definition of the minimum level, try to realize it practice and then carefully
monitor whether some groups or individuals risKirigl below it on a structural
basis. These tasks require practical judgmentgmaohts which can always be
disputed; security will therefore with certaintymain a permanent item on any
community’s political agenda.

281 crawford, "Policing and Security as 'Club Goodshe New Enclosures?" 136.






CHAPTER 6

THE MEDIA: COMMUNICATION AS COMMODITY

Since their inception, the mass media have playectuaial role in setting
political agendas, shaping social debates, infogmihe general public and
mediating public opinion. Most democratic societfes/e tried to regulate the
media, so that they would perform these functiangtie public interest.” Those
committed to this ideal have often regarded comraknsedia with suspicion. In
the Netherlands, for example, most of thd" 2@ntury was characterized by a
broadly shared political refusal to allow commelrdienadcasting for radio and
television. Hence the broadcasting system remaiedblic monopoly until as
late as 1989. Representative for the anti-markéudé in this period was the
political action that was taken against the rebe#ii commercial radio station
Veronicain the 1960s. Veronica had started transmissimra fin extraterritorial
platform on the North Sea in order to evade puséinctions, but its operation
was eventually dismantled with the help of legadusies introduced for the
occasior’® Nowadays, the positions are reversed. After thealoup of the
public monopoly, the audience share of commerdianaoels relative to public
channels rapidly increased. As a consequence, tihdsjustification of public
broadcasting itself that now is the subject of i debate. Why spend
taxpayers’ money on services that contribute liblevhat is already available on
the market?

This chapter will discuss the marketization of fheducts of mass media
communication. For this purpose, the provisionhe&fse products will be treated
as forming one single practice. This is justifiedcause, first of all, media
communication is a distinctive form of communicatido be contrasted with
three other forms of communication on the basihefnumber of producers and

282 Egbert Dommering, "Publieke Omroep Tussen Overkeidarkt,” this article can be
accessed awvww.ivir.nl/publicaties/dommering/Pub.omroep.pdf For a history of the
Dutch media landscape in English, see Cees vanigler'Ehe Netherlands: Media and
Politics between Segmented Pluralism and Marketdst inDemocracy and the Media.
A Comparative Perspectiveeds Richard Gunther and Anthony Mughan (Cambridge:
Cambridge University Press, 2000).
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receivers involved® A first form is “one-to-one” communication, exeriifigld
by the face-to-face interactions of daily life (ueaated) or through such media
as mail, e-mail or personalized chat sessions enirtternet. A second form is
many-to-one” communication, for example when citeelebate with a politician
from their constituency (unmediated) or send himpesition (mediated). Third,
there is “many-to-many” communication; think of lsluneetings, town hall
debates or conference chat sessions on the inteastly, there is “one-to-many”
communication, such as when a professor gives turkecto an audience
(unmediated) or when a newspaper reports to idersalmediated). Mass media
communication belongs to the last category: ithe mediated type of one-to-
many communication, where one media organizationreaonicates a message to
a plurality of receiver&*

Treatment of the media as a single practice ihéurhore justified because
the media are bound together by a set of convetegitttnologies and genres. The
kind of technology used normally distinguishes geveral media from each
other: the printing press (newspapers), the bragihgamediums (radio and TV)
and the internet (website¥}. Each of these technologies has its specific
characteristics, so that one might be tempted éfepdiscussing them separately
(“the marketization of TV,” “...of radio,” etc.). Alitough there are technological
differences, the various media fulfill the safaactionsor types of content: news,
current affairs, cultural programs, entertainmeatyertising and specific product
information?®® Moreover, technological convergence makes it pbssd deliver

23 | take this typology from C. Edwin Baketedia, Markets and Democracy
(Cambridge: Cambridge University Press, 2002), 3@2hkof these four forms can either
be mediated or not. “Mediation” refers to the preseof some intermediary technology in
between the producer and the receiver of a comratiait See Luhmann, who defines the
mass media as “those institutions of society whitkke use of copying technologies to
disseminate communication.” Niklas Luhmafie Reality of the Mass Med{&tanford:
California: Stanford University Press, 2000), 2. Armlogy plays a key role in this
definition, the terms “copying” and “disseminatioddoth point to the one-to-many
character of media communication.

24 This does not imply that other forms of commurimabetween the media organization
and its audience are absent. The letters to theredi the newspaper, the phone calls by
listeners aired in a radio show or the public vatetermining the winner of thiglols TV
show, are all communications from members of théliputo the media organization
(sometimes fed back to the rest of the public). Elsv, these “feedback-communications”
are only instrumental to the primary product tlsatlélivered by the media organization to
the public.

285 My definition allows flexible inclusion and exclos of new mediums, as soon as the
development of new technologies brings new form®oé-to-many’ communication into
being. For example, cell phones used to be exd@lsidesignated for one-to-one
communication, but as they are technically improvew may communicate news,
entertainment, advertising etc., there is no reas@xclude them.

286 | yhmann distinguishes three basic functions: nemsertainment and advertising. See
Luhmann,The Reality of the Mass Medi24. The scheme of the Dutch Scientific Council
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the same content on various media (e.g. newspapeles, radio and television
programs on the internet). This makes technologiiatinctions even less
important: content becomes primafy.Should we perhaps discuss separate
functions (“the marketization of the news,” “...ofltral programs,” etc.)? Here
again, convergence makes distinctions increasiagificial. Entertainment and
news are mixed imfotainmentanddocusoapsadvertisement is mixed with other
programs by methods of product placent&htt is increasingly hard to neatly
separate one function from another. Moreover, diffetypes of content are each
other’'s alternatives that compete for the consusnbtidget and attention. All
these considerations justify the considerationtio¢ ‘media” as one practice.

I will start with a discussion of a purely marketsed media system. While in
the previous chapter the preliminary task was t® whether a pure security
market was a feasible institutional arrangememtttfe media this is not so much
of a problem. Here, the preliminary query is whetkige features of media
markets that are often mentioned as problematicesity problems about the use
of the market, or rather about the contingent sfinecof most current media
markets. In the latter case, a mere reform of nmarkeuld be sufficient; we
could save ourselves the effort of a fundamentstudision of the merits of the
market itself. | will discuss the two arguably masiportant contingent features
of media markets: their dependence on advertisimd) their concentration of
ownership (Section 6.1). The discussion of thesg¢ufes will show the need to
formulate a normative theory for the media. In tiext section | take up this task
and identify two central capabilities: one is therally required capability to
acquire democratic content and the other is theallyopermissible capability to
acquire entertaining content. | will argue that tharket is capable of promoting
the capability to acquire democratic content toaegdr extent than is often
argued, but | will also formulate two specific aimstances in which media
markets may nonetheless fail (Section 6.2).

The required kind of democratic media content needwre specific defense,
which | will provide in the context of a discussiofi the public sphere, while

in its recent influential report on the media lists functions: it includes current affairs (as
distinguished from news), culture (as distinguishfeaim entertainment) and specific
information (as distinguished from advertising). t&feschappelijke Raad voor het
Regeringsbeleidi-ocus op functies. Uitdagingen voor een toekomsthdigy mediabeleid
(Amsterdam: Amsterdam University Press, 2005), MBdia tied to one specific function
only are excluded (e.g. theater plays, restriatecutture).

287 W.M. de Jong, "Technologische ontwikkelingen en rdedia," in Trends in het
medialandschap. Vier verkenningened. Wetenschappelike Raad voor het
Regeringsbeleid (Amsterdam: Amsterdam Universitys®r2005), 141-53.

288 \Wetenschappelijke Raad voor het Regeringsbeleitus op functies. Uitdagingen
voor een toekomstbestendig mediabeléi4l See also McChesnelhe Problem of the
Media. U.S. Communication Politics in the 21st Centlid5ff.



164

analyzing Habermas’s original text on the publicheg. Media-inherent
characteristics and its market-based organizatijgpear as separate potential
threats to the public sphere. | will argue that tiedia is best conceived, not as
part of the public sphere itself, but as havingipp®rtive role toward that sphere
(Section 6.3). Finally, insofar as the media igptay such a supportive role, |
argue that it should be based on professional pi@mvi A separate question is
how this is to be financed; here | argue that falag through the state is more
promising than financing through the market. Prsifasal provision will then
coexist with market-based media that do not suppwet public sphere. This
institutionally pluralist media landscape will onhe stable on condition that
professional providers have a sufficient finandiakis (input) and a sufficiently
large audience share (output) Section 6.4).

6.1 Media as a Pure Market Good — the Domain of Owers and
Advertisers?

In discussions about the adequacy of media perfocenasually two potentially
problematic features surface which can be claskidie internal to the market:
media dependence on advertising and concentratioawmership. They are
market-internal means in the sense that they drésmuse of the contingent
structure of current media markets. Therefore ® dhtent that these features
prove to be problematic, one could solve them bwroving the market's
structure; that is, by removing the media’'s dependeon advertising and
dispersing ownership of media providers. There ddé no reason for criticism
of the use of the market as such and no need fgesupnt the media landscape
with non-market media. In this section | will dissufor both these features
whether or not they raise objections against thdianmarket in its current guise.
While most markets involve exchanges between amtyparties — producers
and consumers — in advertisement-based media market structure is
complicated by a third party, the advertiser. Adgement-based media
organizations are able to provide their conteng foé charge to their consumers
because the advertisers pay for its productionxch&nge for access to media
consumers. They sell the attention of their viewdisteners or readers to
advertisers. Alongside this market form there dse aubscription-based media,
where the product — as in a normal market — is dtilgctly to paying
consumer$®® Advertisement-based media give “open access” hswmers while

289 Admittedly, both market types are ideal types:doicis may be financed by a mix of
both kinds of payment: think of newspapers withetisements and a subscription fee.
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subscription-based media rely on the exclusion of-paying customers.
Technology plays a key role in making exclusion ende, subscription-based
markets — possible. For a long time it was techgiokdly difficult to exclude
people from the airwaves transmitting TV channsdsthat these channels had to
rely on advertisements. Nowadays it is technoldicBeasible to guarantee
exclusion, so that people can pay for subscriptioa specific channel (pay TV)
or even a specific program (pay-per-view).

Now what would be the problem with advertisemergdahmedia markets?
Some maintain that advertisement creates a bisatradvertisers will not serve
all of the demand from consumers. Advertisers aerésted only in those
audience shares that are willing and able to bei giroducts. As a consequence,
they will only advertise in conjunction with med@ntent that is uncritical
toward consumer culture in general and toward tipeoducts and business
methods in particular, and more positively, adgers are interested in content
that brings people in a “shopping mood” (for sirftyi sake, let's call content
meeting these requirements “corporate-friendly eoti). The refusal of
American TV stations to allow ads for “Buy Nothifzpy” remains one of the
nicest illustrations of this bi&8° Put strongly:

Advertisers are paying market-based media to emageupeople to be a certain type of
person — a person who constantly wants more mhtgdads or commercially
provided services and who, when faced with charistie life problems, responds
with purchases as the cure-all for every dilenfiifa.

It is reasonable to suppose that this claim isemrat least to some extent, even
though the exact size of the bias is subject to iecafly contingent
circumstances. As in any market, both parties ¢oraract will expect to gain by
engaging in transaction. It would therefore be ssipg if advertisers would
systematically conclude contracts that are to ttsmdvantage. More contentious
claims that are sometimes made in relation to theerisement bias are that
advertisers prefer affluent audiences to pooreresggs, less politically sensitive

Similarly, markets may be mixed: the newspaper etarfor example, has advertisement-
based newspapers and subscription-based newspapgisténg side by side. For an
overview of the influence of advertising on the maeth the US, see McChesnéelhe
Problem of the Media. U.S. Communication Politiesthie 21st Centuryl39ff. For the
Netherlands, see D. Broeders and |. Verhoeven, 8fiant overvloed. Sociaal-culturele
ontwikkelingen in vraag en aanbod in het medialahdp,” in Trends in het
medialandschap. Vier verkenningened. Wetenschappelike Raad voor het
Regeringsbeleid (Amsterdam: Amsterdam Universitys&r2005), 78-80.

29 Noreena HertzDe stille overname. De globalisering en het einda de democratie
(Amsterdam: Contact, 2002), 16.

291 Baker,Media, Markets and Democrac§9.
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content to more politically sensitive content, alaglger audiences to niche
audience$® Nonetheless, advertisement on media that cateodcer audiences,
to audiences with a political bias (e.g. explicitignservative or liberal viewers)
and to niche audiences in general has proven teidlde on many occasions.
Remaining agnostic on these latter biases, her#l regtrict myself to the bias
toward corporate-friendly content.

The normative question is whether it is objectidealdf the normative
benchmark is the economic one that supply and ddnstwould be perfectly
matched, then one could argue that the market faill to satisfy consumer
demand for corporate-critical media content. Supson-based media markets
would then better match supply and demand, becafigbe absence of the
distorting filter of the advertising party’s intste?*® However, there are two
groups of preferences — both neglected in this bfieargument — which a
subscription-based practice could not satisfy. Boe thing, advertisers will
continue to seek platforms for placing their messag completely subscription-
based media system is unable to fulfill their iastrin informing and persuading
the public of the value of its products, so it dowd satisfy their preferences.
Second, it is doubtful whether consumers genemalgfer paid content to free
content, even if the latter is less biased towangparate life. For example, the
newspaper market in the Netherlands in recent ye@ssgone through a reverse
trend with the introduction of free newspapersriisted in train stations and
other public places. These newspapers have imneddicdptured a large market
share vis-a-vis subscription-based newspapers wheséership continues to
decline?®*

From an economic point of view, the satisfactiontiogése preferences is
neither more nor less important than the satisfactf consumer demand for
corporate-critical content. The distribution of fetr supply over the two groups
of corporate-critical and corporate-friendly cortewill simply mirror the
distribution of existing preferences; the marketl We efficient in exhausting
opportunities for mutually beneficial trades. If rther objections against

292 An example of a preference for richer audiencésas according to Baker, the popular
British newspapethe Daily Herald despite its large audience share, went out ahbes
because it failed to attract advertisers due tdfdhethat its audience existed of mainly of
member from the lower-paid labor class. lbid. 1&urran argues that advertisers
generally do not prefer politically sensitive pragrs and that editorial independence may
be victimized as a consequence. James Curran, "Mad& and Democracy Revisited,"
in Mass Media and Societgds James Curran and Michael Gurevitch (Londonplé
1996), 96-97.

293 Wetenschappelijke Raad voor het Regeringsbeleitus op functies. Uitdagingen
voor een toekomstbestendig mediabelei

294 The rise of advertising on the internet also sstgythat new technologies which make
exclusion possible do not automatically lead tdaatvertisement-free” future.
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advertising are urged, they will have to be basedamormative criterion that
goes beyond the economic one of a perfect matcumbly and demand® One
would need to argue that critical reporting on cogte life serves a public
interest, which is more valuable than the actualsamer revenues it generates.
Such an argument can be made, but it needs todkedap by a theory about the
media’s proper ends. Moreover, if such a theoiyp ise given, there is no reason
why its scope would be restricted to criticizingradisement-based media only.
Subscription-based media can fail to generate algupf corporate-critical
content as well, if demand for such content isilagkin the next section, where |
will formulate a local normative theory for the niedthe distinction between
advertisement and subscription will therefore day@n explicit role; the kind of
content that is or is not generated acrbeth market forms is what is really
important from the normative point of view. Onhattwill determine whether we
have to go beyond the market and establish a casendn-market media
provision.

The second potentially problematic market-intefeature is concentration of
ownership. This issue is not specific for the meébia concentration happens in
many other practices as well. Nonetheless, its equesnces may be more
worrying for the media than for other sectors. Goriation arises because of the
fact that media products are subject to importasnemies of scale. The fixed
costs of producing a media product are usually higfile variable costs are low.
Therefore every first copy is expensive to produddéle subsequent copies can
be produced at much lower rates. This providesraentive to create large
markets for one’s products. As a consequence, ntadikets tend to develop
into oligopolies, where ownership is concentrated the hands of a few
corporationg€® Such concentration takes the form of horizontakgration
(where a few firms capture the market for one pobdand vertical integration
(where firms operate in several related markets, @vning a film studio, a TV
studio, a cable TV channel, eté®}.lt is possible to counter this trend toward
concentration. Appropriate regulation could dispemvnership, breaking up
existing oligopolies and preventing new ones fromsimg. Proposals for

29 Remaining within the confines of economic analydishuis et al. conclude that a
subscription-based media system delivers more sliyethan an advertisement-based
system, although this conclusion is subject to iru exceptions. Richard Nahuis et al.,
"Onderweg naar morgen. Een economische analyse feh digitaliserende
medialandschap," i€PB Document No. 7&entraal Plan Bureau, 2005), 24-33.

2% Eor a more extensive discussion of economic egpilans of this problem, see Baker,
Media, Markets and Democrac®0-40.

297 For current trends in concentration in the US, B®e€hesney,The Problem of the
Media. U.S. Communication Politics in the 21st Centd76-83. For the Netherlands, see
Broeders and Verhoeven, "Kiezen uit overvioed. Sdaalturele ontwikkelingen in vraag
en aanbod in het medialandschap," 71-77.
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reforming the ownership structure in the media reerknay therefore represent
an important step toward the improvement of medaakets?*® But this requires
that we first establish that ownership concentraisoobjectionable.

Concentration raises familiar economic problemsig@olies often have
insufficient incentives to keep prices low and ealsarriers to entry for new
suppliers. However, suspicion toward media conegiotn is not in the first place
fuelled by these concerns. More important is thestjon whether oligopolies
have incentives to deliver enough diversity in naectintent® Diversity from an
economic perspective requires the adequate sditsfaof existing consumer
preferences. Economists sometimes advance thehdea competitive “market-
place of ideas” will deliver the requested diversib the maximum degree
possible; concentration of market power in the Isawfoa few firms will fail to do
s03% However, other economists claim that the contreap also be true; an
oligopolistic market may also lead toore diversity rather than less. A larger
number of providers do not necessarily lead toeatgr diversity of content — it
may also lead to excessive competition for “the di@dground.” Thus, it is
sometimes argued that the proliferation of broatittgghannels has led to “more
of the same,” especially since commercial and putiiannels have engaged in
competition for the average viewer, offering essdliyt the same kind of
content®®™ The underlying theoretical explanation is that anopoly concern
may be able to differentiate products to differantlience segments in a way that
competing companies may rét.Thus, it may be the case that to perfect the
“marketplace of ideas” it is sometimes necessaryaliow an imperfectly
competitive market structuf®® In conclusion, the demand for ownership
dispersal is not unequivocally supported from tben@mic point of view.

2% McChesney,The Problem of the Media. U.S. Communication Pgliiic the 21st
Century 224-40. See also the proposals in C. Edwin BaWedia Concentration and
Democracy. Why Ownership Matte(€ambridge: Cambridge University Press, 2007),
163-89.

29 A third problem | only mention here is that exdessbargaining power allows
dominant companies to capture the political proceSsmedia policy making. See
McChesney;The Problem of the Media. U.S. Communication Rglith the 21st Century
175ff.

309 3an van Cuilenburg, "Diversity Revisited: TowardSriical Rational Model of Media
Diversity," in The Media in Question. Popular Cultures and Pubtitetests eds Kees
Brants, Joke Hermes, and Liesbet van Zoonen (LorSage, 1998), 39.

301 Els de Bens, "Television Programming: More Divgrsilore Convergence?,” ifthe
Media in Question. Popular Cultures and Public lests eds Kees Brants, Joke Hermes,
and Liesbet van Zoonen (London: Sage, 1998), 31.

302 Baker,Media, Markets and Democracg2-24.

303 As Baker argues: “Whether ownership dispersal #gtueads to such content or
viewpoint diversity turns out to be a complex engair and contextual matter. In many
circumstances diverse owners will produce morerd&veontent. No theorist of whom |
am aware believes, however, that this is always. tEconomists predict and empiricists
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Here too if anything is to remain of the objecti@gainst ownership
concentration, a different normative perspectivense to be needed. Diversity
has been the key to democratic theory. From thispeetive Edwin Baker argues
that the normative touchstone should not so muchtobereate “viewpoint
diversity,” but rather “source diversity.” Many tifent sources should be able to
be heard in the media, whether or not they divéngthe content of what they
say. Thus Baker argues that ownership dispersakesepts the institutional
translation of the basic democratic “one man orte’vorinciple:

The media, like elections, serve to mediate betwbenpublic and the government.
For this reason, a country is democratic only & ektent that the media, as well as
elections, are structurally egalitarian and pdific salient. The best institutional
interpretation of this democratic vision of the palsphere is, | suggest, an egalitarian
distribution of control, most obviously meaning awship, of the mass media. The
basic standard for democracy would then be a vedg wnd fair dispersal of power
and ubiquitous opportunities to present preferensgésws, visions. This is a
democratic distribution principléor communicative power — a claim that democracy
implies as wide as practical a dispersal of powighin public discourse. As applied to
media ownership, this principle can be plausiblgipreted structurally as requiring
... a maximum dispersal of ownersl’?ﬁ).

However, as Baker himself recognizes, this reptssemly one side of the
democratic ideal, i.e. the Millean belief in theogressive value of a free
competition of ideas. On the other hand thereqsite different commitment, to
the republican belief in the common understandgeygerated by a unified public
spheré® Republican theorists fear the fragmentation thame&s with a
proliferation of media providers. For if everyorseable only to consume media
products that satisfy his personal attachmentshiesband perspectives, then it
will become increasingly hard to find support feojects of collective action that
require common understandings and motivations. Reaty also demands a
common platform where the public is able to gereshiared experiences, which
would generate a case for large and dominant madigiders. For example, a
town with one newspaper committed to objective Hjghlity journalistic
reporting is better than a town with two competimgvspapers both wedded to

(purportedly) find the opposite in some contextBdker, Media Concentration and
Democracy. Why Ownership Matters5. To complicate matters further, according to
some economists whether this is the case depenitdyroa the way the product is paid
for (through advertisements or directly through sulptions). See Nahuis et al.,
"Onderweg naar morgen. Een economische analyse fkeh digitaliserende
medialandschap," 24-33.

304 Baker,Media Concentration and Democracy. Why Ownership &fgt?.

305 | use the label “republican” here, following twoominent media theorists who have
done so. See lbid. 9. and Cass Sunstepublic.Com(Princeton: Princeton University
Press, 2001), 93ff.
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opposed political beliefs and engaged in partisgonting. It also implies a
certain suspicion of market-based metiadere | will not attempt to solve the
tension between the two currents in democratic rtheBor our purposes it
suffices to draw the conclusion — similar to the alnawn for advertising — that a
well-grounded evaluation of the feature of owngrstoncentration requires the
development of a normative theory for the mediareHthis is the democratic
ideal of a public sphere, to which | will come bankSection 6.3. Here too, even
if the market's structure is adjusted to countee tthefect (by dispersing
ownership), one could still ask whether such arméal market delivers what the
normative theory requires of it. Such a questibent is addressed at the use of
the market mode of provision itself, not at the tawgent peculiarities of the
current media’s market structure.

6.2 A Local Normative Theory for the Media

The elaboration of a local normative theory abbet ¢énds that the media should
live up to takes place against a background oftsgem. The central point of the
sceptics is that any normative theory that doegesitict itself to the criterion of
satisfying actual consumer demands for media prsdigcinherently paternalist
or elitist. For example, Richard Posner argues:

So why do people consume news and opinion? Inipartto learn of facts that bear
directly and immediately on their lives — hence gneater attention paid to local than
to national and international news. They also wanbe entertained, and they find
scandals, violence, crime, the foibles of celetsitand the antics of the powerful all
mightily entertaining. And they want to be confirnim their beliefs by seeing them
echoed and elaborated by more articulate, auttivdtand prestigious voices. So they
accept, and many relish, a partisan press.... Beiofif-piriven, the media respond to
the actual demands of their audience rather théimetadealized “thirst for knowledge”

demand posited by public intellectuals and deanswhalism schooldY’

In an attempt to refute this kind of scepticism,nnéave argued along similar
lines in favor of a preference-independent norneatheory of the media. In this
section, | will engage in a close inspection ofithargument, which for

convenience sake | will call “the standard arguniéfitThe first premise of the

%08 Nonetheless, the republican argument leaves openoie between one or a few
commercial providers (oligopoly) or rather a pulstionopoly of (a) public provider(s).

307 Richard Posner, "Bad Newshe New York Times Book Reviduly 31 (2005).

308 For closely resembling versions of the standagiliment, see BakeMedia, Markets
and Democracy80-95. Cass Sunstein, "Television and the Pulnlierést,"California
Law Review 88 (2000). Jurgen Habermas, "Medien, Markte undnggimenten,”
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standard argument contains its normative claim: riedia should deliver a

specific kind of high quality content, roughly e¢tm serious journalism (a more
precise definition will be given below). The secqu@mise is that market-based
media will fail to deliver this kind of content. €ltonclusion is that some form of
market-independent media provision is requiredbéth stages of the argument |
will argue for important modifications of the clanthat are being made. While in
the end | will endorse the view that there is s@m&ce for non-market media, my
argument will show that this space is much narroaver more conditional than is
usually thought to be the case.

The first premise embodies the normative claimhefargument. This claim is
put in terms of the requirement to provide (a) #pekind(s) of media content.
Within the standard argument, it is usually formedh in terms of what
economists call “merit goods.” The hallmark of arihgood is that it brings
beneficial effects over and above the value thajeiserated by the transaction
between a good’s producer and its consumer. Medtlg have “positive external
effects.”® The most prominent example of a merit good in ¢hatext of the
media is content that keeps the public informedutisocial and political affairs,
enables it to form its own opinions on these affaamd to participate in
discussions about them. This specific merit gookictv will play an important
role in the following discussion, | will refer te &democratic content.” One can
also think of other types of merit good. For examptome argue that the
consumption of cultural programs has wide bendfigiects in civilizing people
and increasing empathy between them (sometimelsese merit goods are taken
together under the heading of “edifying content®t the other side of the

Siuddeutsche Zeituniylay 16th/17th 2007. McChesnéelhe Problem of the Media. U.S.
Communication Politics in the 21st Centut®8-204. KeatCultural Goods and the Limits
of the Market151-61. Somewhat apart from the debate on novmatedia theory there is
a debate on the justification of public broadcastimat indirectly discusses these themes.
See the following papers: Mark Armstrong, "Publenfice BroadcastingFiscal Studies
26, no. 3 (2005). Machiel van Dijk, Richard Nahusd Daniel Waagmeester, "Does
Public Service Broadcasting Serve the Public? TherEwf Television in the Changing
Media Landscape," infCPB Discussion Pape(Centraal Plan Bureau, 2005). Shaun
Hargreaves Heap, "Public Service Broadcastiggdnomic Policy(2005). John O’Hagen
and Michael Jennings, "Public Broadcasting in Eardpationale, License Fee and Other
Issues," Journal of Cultural Economic27 (2003). Arguably the most influential
normative theory in media studies (surely one & thost comprehensive ones in its
details, but rather eclectic and elliptical in itgsrmative foundations) is Denis McQuail,
Media Performance. Mass Communication and the Pubiierest (London: Sage
Publications, 1992).

309 Nahuis et al., "Onderweg naar morgen. Een ecomfmisanalyse van het
digitaliserende medialandschap," 19.
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spectrum, there are also “demerit goods:” goods wégative external effects.
Examples of these include media products with tasexist or violent conteit’

Now the normative claim cannot simply be that thedlia should — maximally
or sufficiently — deliver merit goods and reframomh delivering demerit goods.
For demerit goods, it remains to be seen whethembthe negative externality
should be borndy media producers and consumers or by the thirty feeing
benefited or harmed by the externaftyFor example, some cases of offending
speech are constitutionally protected through tedom of speech, even though
they provide clear harm to the offended person.il&ity not all positive effects
automatically qualify for internalization. For expla, a country as a whole may
prosper economically if part of the population Iseen a winning match of the
national soccer team and this causes a consumptiom; but this does not
oblige the media to broadcast winning soccer gafaed refrain from showing
lost games). Any normative claim made on behalf(a#)merit goods needs
additional argumentation to establish a normataguirement in its favor to be
laid upon the media practice. At this point we gaagine different types of merit
goods passing this test; in the next section | aitjue that democratic content
does so for its importance in supporting a pubfibese of social and political
debate, which in turn is indispensable to a wetietioning democracy. In the
remainder of this section | anticipate this argutremd continue to talk about
democratic content as normatively required (if ohieks other types of merit
goods will qualify as well, one can consider the wé the term “democratic
content” in the present argument as stand-in foselother goods).

In line with my general moral theory | formulatéstimormative claim in terms
of capabilities. The media should promote people&pability to acquire
democratic content. This capability is to be clsdias belonging to the category
of morally required capabilities: it is somehow @&cessary condition for
individuals in order to have the capacity for agericwill here merely assume
that this is correct and postpone the explicit axrgnt for this classification to
Section 6.3. Notice that at this point the clainmig that people have to convert
this capability into actual functionings: peoplencat be coerced to actually
consume democratic content. Although this is ie hvith the general strategy of
promoting capabilities, not functionings, we willesthat it leads to an important
complication at the second stage of the argumeatic®l also that nothing is said
as yet about the level of democratic content tptowvided. The question of the

%10 see Baker for a long list of potential externakef$ of media programs (both positive
and negative). BakeMedia, Markets and Democrac§4.

811 For a lucid discussion of the difficulties of magi “externalities” the basis of

normative judgments, see Trebilcock and the refmertherein. Michael J. Trebilcock,
The Limits of Freedom of Contradtondon: Harvard University Press, 1993), 58-77.
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appropriate level will also be discussed at theosdcstage of the argument
hereafter.

In the context of the media this capability shatfes practice with another
capability, the capability to acquire non-demoarati merely entertaining media
content!? Arguably, the media should also be allowed tovietvers have their
daily portion of soap series, quizzes, sports negtctaily shows, etc. Since none
of these activities can be labeled as immoral,n®ither can they be considered
morally required, they are to be classified as mhpnaermissible. In case of
conflict, then, the promotion of this capabilitylmhave to yield to the higher-
order capability to acquire democratic content. &tbeless, the non-democratic
capability represents a separate source of noremataims on the media, even if
only of the permissible kind. It is rather unconiesial that the market is best
equipped to realize this capability. This meang Hiathis point we can already
conclude that media products should not be “blockgdhanges;” there is a
legitimate scope for market-based media.

Now that we have seen the contours (if not itsittaf the normative claim
on behalf of democratic content, we can move othéosecond premise of the
standard argument. At this step it is argued thatrbarket is unable to promote
the required capability to a sufficient extentwitl tend to offer too little — if any
— democratic content. Sometimes an explanatiorucii $ow levels is sought on
the supply side. For producers, it is often moreaetive to produce non-
democratic content since such content is genecaldaper to produce. The costs
of producing a soap opera are lower than the cbgireducing high-quality
drama and the costs of producing investigativerjalism are higher than the
costs of newsroom interviewS. However, if consumers would press hard
enough, it seems that cost problems could be omecidt is telling that even if
democratic content is offered free of charge —efcample on public television —
it attracts substantially smaller audiences tham-agmocratic content. This
shows that the problem cannot lie solely on thekupide. Economies of scale
make it attractive to produce democratic contergudficient levels once it is in
wide demand, so there must also be explanations demyand on the part of
consumers is lacking.

The standard argument argues for this point by eyipy the distinction
between preference satisfaction and preferenceatism Media content either

312 Admittedly, this dichotomy is an ideal type. Hoals for nuances in application to
empirical circumstances; such as that certain @ogaiograms normally considered to be
in the genre of entertainment can occasionally \@nestructurally arouse interest in
democratic matters. Also, the dichotomy could bgptemented with separate categories
of non-democratic, non-entertaining content (foeaample, see end of Section 6.3).

313 See also McChesneYhe Problem of the Media. U.S. Communication Psliiic the
21st Century201.
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caters to existing preferences (preference satisfgc or leads to the

establishment of new preferences (preference faomatDemocratic content

typically triggers a process of preference formatim the part of the receiver. It
stimulates a creation of preferences about objedtkch were formerly not

included in one’s preference ordering and aimshallenge existing beliefs, so
that people are required to consider a revisiomrefiously held preferences.
People in their role as consumers will not exer¢gdficient) demand for this
kind of preference-forming content since their prefice for it can only be
formed by already consuming it. And because conssind® not demand
democratic content, market-based media will no¢roftf and confine themselves
to content that appeals to people’s wishes to hinedr actual preferences
satisfied. For example, Russell Keat argues:

Just because of this, however, the producers dfirallgoods with transformative
value can be expected to fare worse than thoseupiregl goods with demand-value in
the competitive processes of an unregulated mafledvision “ratings wars” provide
plentiful examples, with programmes carefully consted to provide audiences with
“just what they (happen to) want,” forcing out athewhich, by virtue of their
transformative value, present something to theiliences which may challenge those

preferenceg.14

On the basis of the two premises jointly, the staddargument concludes that a
collective decision should be made to provide nark®et media. Such a decision
should not be seen as a case of illegitimately raliag people’s preferences
(paternalism). For preferences are (partly) a foncof the setting in which they
are expressed. The content of preferences expréssde market and that of
preferences raised in a process of collective @etisnaking may therefore
legitimately diverge. By expressing a preferenaetifie provision of democratic
content in the latter setting, citizens correcirtihnearket behavior. It is a case of
auto-paternalism®

In my view the second premise of this argumentesaffrom a confusing
ambiguity in the use of the notion of prefereno®s. the one hand there are
preferences for consuming certain types of medidert: entertaining, political,
cultural etc. (let us call these “preferences abuatia content”). On the other
hand there are preferences containing beliefs ablojeicts in the world. These
preferences are potentially transformed through tbhesumption of media
content: preferences for voting left-wing or righitag, for believing or denying

314 Keat, Cultural Goods and the Limits of the Markeit58. Later in his text, Keat
recognizes the problem that | discuss in the falhomparagraphs (contrary to many other
commentators), but as | see it he does not pravisitisfactory answer.

815 Baker, Media, Markets and Democrac$6-87. Sunstein, "Television and the Public
Interest," 522. Habermas, "Medien, Markte und Komsaten."
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that the greenhouse effect is a problem, for belgevin the benefits of
multiculturalism or not, for believing that jazz iisore deserving than classical
music, that Hollywood productions are more inténgstthan art house
productions etc. etc. (let us call these “prefeesnabout beliefs”). As these
examples indicate, preferences for beliefs canaeéteany kind of media content;
cultural programs, news, advertising, soap seeites,Any kind of media content
can either engage its consumer in preference a&efish or in preference
formation, or, as will often be the case, in bothhe same time. The criticism
contained in the standard argument that marketebasedia “merely” satisfy
current preferences while the media should (alegage in preference formation,
is therefore misguidedhreferences about beliefswhether relating to democratic
content or to entertaining content — can only benéa by actually consuming
such content, so it is absolutely true that onaobaxercise a market demand for
transformatiorx ory of one’s beliefs. However, this failure is incogsential for
the success or failure of the market as long as ipossible to express a
preference about democratic contentthe market — which, if satisfied, would
provide opportunities for a revision of countlesslidéfs. The formation of a
preference for democratic content can very welldd€ied, practically must)
precede the act of consumption, as is confirmethéyact that part of the media-
consuming public routinely demands democratic aunt& defender of market-
based media might push this point and argue tlaitéarket is very well capable
to cater to the demand for democratic content teufficient extent. Such a
defender of market-based media could argue forthimtroducing the following
thought experiment.

Imagine that ideal-typically the media market cetssiof two types of
consumers. The first type of consumer in principlas a preference for
democratic content, but is in the dark about whieddia goods contain this kind
of content. Consequently these consumers mayofakercise a demand for such
content, even though they have the required pnedereCall a person suffering
from this problem the&lemocratic-content-seeking consumEne problem arises
because most media goods — in contrast to stamdeslmer goods — are either
“experience goods” or “credence goodS.’For experience goods, one has to
become acquainted with their content to know tkelue: it cannot be evaluated
before the act of consumption. A soap series isxample of an experience good.
Only after consuming it for a while one knows italue. For credence goods
holds that one cannot evaluate their value, evésr @bnsumption. The daily

318 John H. McManusiVarket-Driven Journalism: Let the Citizen Bewar@®ndon: Sage
Publications, 1994), 65. Experience and credencalg@ontrast with normal consumer
goods, which are “search or inspection goods... whpssity is evident merely from
examining them.”
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news is a credence good. It is difficult to evaduds accuracy in reporting on
“reality” since one watches it precisely to leatvoat the state of reality in the
first place. For both types of goods, there isrdarimation problem. Now it can
be argued that the market is able to provide aisoldor these problems, through
the possibility for producers of establishing autapion for delivering a certain
kind of content!’ Review sites, consumer organizations, indepengengs and
other evaluation mechanisms may all help to infaitms consumer which
providers serve their mission well. Thus, the rapah mechanism makes it
possible for consumers to act upon their prefergerme buying media content
from providers that are reputed to deliver the ratpikind of content. If one has
a preference for being a better-informed citizere oould take a subscription on
the “Citizen Channel.” So the democratic-contergtkémy consumers can be
helped within the market. They are auto-paternialmtd the market serves their
auto-paternalism well.

The second type of consumer is simply too lazyrtssighted or occupied
with other things to purchase democratic media extntWhatever the exact
motivation, he has no preference to that end. Tioblem of thisuninterested
consumeroes not originate in a purported lack of inforimat These customers
know that it would be socially better if they consd democratic content;
nonetheless they are sincerely content to neglesir tcapability to acquire
democratic content. Uninterested consumers may leongnt this attitude with
two different policy stances. Either they prefer tave democratic content
available to all (delivered by non-market media &ndnced by taxpayers), as a
sort of insurance scheme in case that the unliéely will come that they come
across democratic content and are able to rellemgselves of their own lack of
motivation; or — more likely — this type of consurmeay refuse this and give up
on their prospects for preference formation witbarel to democratic content
altogether. The existence of the latter group sasselilemma: should we coerce
them into collective payments for the supply of deratic content or respect
their autonomous wish not to be involved? If wengithese persons their way of
life (which it seems we should), then the markeegithem all that they want.
Collective action for non-market media cannot b&tified on the basis of this
group of consumers.

Proponents of a completely market-based mediaipeasill say that the two
groups of consumers exactly represent the actualianaudience. Either
consumers are auto-paternalist and the market eknthem out or they are not
auto-paternalist and then democratic content némde offered outside of the

817 Nahuis et al., "Onderweg naar morgen. Een ecombmisanalyse van het
digitaliserende medialandschap," 22.
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market, but this qualifies as real, unjustifiedgpatlism. Some are spontaneously
interested in watching democratic content and fimel market rewarding their
demand; others are not interested and should baltfe. Most importantly, the
morally required capability to acquire democratimient is safeguarded by the
market, since market demand expressed by the gimstip creates supply of
democratic content, so that those from the secoodpghave supply available to
become acquainted with democratic content in cheg tvant to change their
mind.

Is there a way around this conclusion? Can thedsrahargument be saved? |
think it can, but only to a limited extent. In themainder of this section | will
argue that there is a justification for non-manseivision for democratic content
in two narrowly circumscribed circumstances. Foesth circumstances, then,
institutional pluralism is the required media agement (given the market’s
uncontested role in providing entertaining contettt)is worth noticing at the
outset that the justification is contingent on #hesircumstances actually
obtaining. The marketeed not fall

The first situation is where, due to whatever reas@emocratic content is
threatened with extinction. This occurs when thi@devel of market supply of
democratic content becomes so low that we cannasorably expect of
prospective consumers that they are able to find tontent and become
acquainted with its value through consumption. &ample, if markets — on the
basis of actual demand — would only provide onerhaofuserious political
discussion a week, this is probably insufficientoecome accustomed to it and
develop a taste for it. In these circumstances ritzeket fails to realize the
capability to acquire democratic content to a megfinl extent. Thus this first
type of situation provides a justification for normarket media in case that
democratic content falls below the threshold of wisaminimally needed to
speak of effectively having the capability to acgqusuch content. One could
imagine that this justification is rightfully invekl at an imaginary “first day” of a
society, where citizens have no recollection of demtic content whatsoever
(for example, the first day after a revolution duening decades of dictatorship
during which broadcasting remained confined to scaries and state
propaganda). Or it could apply to a society in \white same thing has happened
through a very gradual but ultimately near-to-cogtglerosion of the demand for
democratic content. At any rate, it is clear tlmg justification applies to a kind
of emergency situation where the level of democratintent provided by the
market is very low. It will not obtain very oftenprmally market supply will be
above this level.

A further-ranging justification arises in a secdgyge of situation, in which
market supply of democratic content is higher tHda emergency level, but in
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which one may still argue that additional hon-markedia are required to bring
supply and demand of democratic content up to @l leeeded to make the public
sphere function properly (see also next sectioh @mergency level may be too
low for this because it only ensures consumptiodeshocratic content by a small
niche of dedicated citizens. For a proper functignbf the public sphere, a
second, higher threshold may be needed. The patiiin for providing non-
market content up to this higher level can be based criticism of the market
proponent’s thought experiment. In addition to tl@mocratic-content-seeking
consumer and the uninterested consumer there férch itleal-type consumer,
who has adequate information about the reputatfopraviders of democratic
content and is not uninterested. However, he dagswant to engage in
consuming democratic media content if others dadoathe same. Let us call this
personthe calculating consumgrbecause he conspicuously observes other
citizens’ behavior before determining whether totaliademocratic content or
not. Elizabeth Anderson explains the general prabités general attitude gives
rise to:

The market gives consumers control only over tlwin consumer decisions. In
deciding what to do, they therefore regard everyeise’s decision as given. Some
people may decide to recycle their trash simplyafua sense of personal virtue. But
most are probably willing to recycle their trashyohecause they think that enough
people are also doing it that their collective #fare making a real difference to the
environment. Others are moved by a sense of justiceciprocity to express a similar
conditional preference. They may be wiling to deithpart to fix a problem, if others
do too. But they don’'t want to play the chump, gang a burden that others are
unwilling to share. Because markets don't give camms control over others’
decisions, they tend not to be effective vehicles $atisfying the preferences
individuals have that are conditional on their édafice that a large number of other
people will behave likewise. Call thelsege-scale conditional preferenct%8

If the preference for democratic media content idamye-scale conditional
preference, this may seem to save the case fomaoket medid™® For now we

318 Elizabeth Anderson, "Consumer Sovereignty vs. Gisz&overeignty: Some Errors in
Neoclassical Welfare Economics," Kreiheit, Gleichheit Und Autonomieds Herlinde
Pauer-Studer and Herta Nagl-Docekal (Wien: R. Oldanip Verlag, 2003), 383. Note that
there is a parallel between the information-seekingd the calculating consumer: both use
a “precommitment strategy” to attain their goaliyothe information-seeking consumer
uses a private strategy, while the calculating aores uses a collective strategy.

%1% There is a debate about whether people have efiffareferences in private compared
to collective contexts, or whether their preferenaes continuous but they are unable to
attain their highest-valued preference for coopanain a private (i.e. market) context. In
the latter case, the dilemma takes the form of ssurmnce game (not of a prisoner’s
dilemma, where the highest-valued option is nonpeoation). For a theoretical
explanation see Daphna Lewinsohn-Zamir, "ConsumefeRmces, Citizen Preferences,
and the Provision of Public GoodsThe Yale Law Journal08 (1998): 391-96. For
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can explain the lack of market demand for such emnby reference to the

classical free-rider problem. The consumption ahderatic content is a sort of
civic duty that media consumers will only take upgbemselves if they receive
signals that others are doing their part. This Wanplain why many consumers
do not grasp the mere opportunity to become actpaiwith democratic content

through consumption of content that is already labte (as a response to the
demand expressed by the small group of democratitent-seeking consumers).
For they think that their individual contributionillwnot have much of an effect

on the overall quality of the public sphere.

This solution faces a problem of its own. For gwses that collective action
will be effective in remedying the individual’s nieaitional defect. In the context
of normal examples of collective action problems thssumption is relatively
unproblematic. For example, as citizens people daoide to correct their
consumer preferences for products whose price do@siernalize negative
pollution externalities by forcing producers to glavironmental regulations. Or
as citizens people can protect themselves agdiestansumption of unhealthy
products by prohibiting or severely restricting oppnities for their sale and
consumption (e.g. sale of tobacco and smoking blipyplaces). For the media,
however, citizen action at the level of policy makicannot on its own resolve
the collective action problem. Here individuals @& take up their citizen role at
two levels, rather than one. First at the levelpoficy they have to make a
collective decision; and then at the level of medtmsumption they have to
choose actually watching the collectively estaldshmedia products. Even if
people would vote for producing democratic contgrthe collective level (to be
delivered by a public broadcaster or in some othay), this in no way
guarantees that they actually watch that contemh ftheir living-room couch. In
the normal examples collective action is effectiegause it is designed as a legal
obligation backed up with sanctions; smokers inlipubuildings and polluting
firms are penalized for their behavior. For the ragdollectively deciding to
provide democratic media content is insufficientlasg as media consumers
cannot be penalized when not actually watching ¢bistent (i.e. in the absence
of a media police force intruding their homes amatihg people to watch...).

This dependence on voluntary action on the partititens is partly a
blessing. After all, it seems a defining charastariof civic virtue that it involves
taking upon oneself civic obligations voluntarilyithout strategically waiting for
assurances that others will move too. In this mkgtre obligation of citizens to
inform themselves and train their capacities fofleating upon social and

application in the media context see Sunstein alidddn-Margalit, "Solidarity Goods,"
141 and 43-44. Sunstein, "Television and the Pubterest," 520.
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political affairs with the help of media contentasalogous to the obligation of
voting. One is supposed to engage in it not becatim®rs do so, but because one
wants to be member of a community in which otheyssd for that very same
reason. The voluntary nature of the additional reffieat is needed on the part of
the citizen is a constitutive part of the end ddlaé establishment of a democratic
society); not — as in the garbage example above meeely instrumentally
necessary effort that one can argue one may abBtim in the absence of
simultaneous efforts by others. The flip side abtboin is that it renders the
collective effort to provide democratic media coniteulnerable to disintegration.
When some abstain from watching democratic conthiers will wonder why
they themselves should keep on paying the reqt#ness and watch this content.
Non-market provision is still no guarantee that gdeowill actually consume.
Arguably, policy measures outside of the media tiwacwill be required to
stimulate demand, by convincing people of the vabfieactually consuming
democratic content (for a further discussion of fhoint see Section 6.4).

In the justification provided by the second typesdfiation, the normative
claim itself has changed. For in that situationrgeee has the capability to
acquire democratic content but few convert it iftoctioning. In this situation,
the reason for justifying attempts to push consionptio a higher level by taking
collective action simultaneously at both sides isimg the level of supply and
trying to stimulate demand — can only be foundrinralependent requirement for
high levels of actual consumption. The questiondfuge is: for which kinds of
content — if for any — is there such an independetiirement? This question can
be added to our agenda. At the first step of tiggraent we saw that a separate
justification is needed for the normative claim i@ media practice that it is
morally required to promote a capability for acquardemocratic content. To this
we may now add that we need to argue why for tinid &f content the normative
demand extends from the capability to the corregdimon conversion into
functioning, i.e. explain why it is imperative thhere is some threshold of actual
consumption of democratic content. These two taskdl take up in the next
section.

6.3 The Public Sphere as the Guardian of Democracy

In this section, | will first discuss the generablplem of justifying democratic
content as a moral requirement. Then | engageciose analysis of Habermas’s
influential studyThe Structural Transformation of the Public Spharel draw
from it two different theses about the effects lné imass media on the public
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sphere®® This will lead me to formulate more precisely #adgent to which the
media is able to support the public sphere.

In the previous section | stated that the capabiit acquire democratic
content should be classified as a morally requagpability. This claim can be
defended in two ways. One justification is to arthet to have this capability is a
necessary condition for anyone to be a persornisniiterpretation opportunities
for benefiting from media content that enhancesaiality of one’s democratic
participation are valued intrinsically. Baker rslien this type of justification
when he suggests that people’s collective preferémcnon-market media can be
justified by the fact that “many people would like be reflective, more self-
reliant, more politically energized, more respoasie the needs of others, and
more interested in being informe#” | find this a strong claim. It may be the
case that for some people these opportunities raiat to become the person
they would like to be. For many others, howeventip@ation in the public
sphere does not play an important role in theif-c@hception, nor is there a
convincing argument that it should do so. For eXempvhat about people
spending their life in obsessive engagement with sgrorts or science, without
any interest in social and political issues? Wotlldy be persons to a lesser
extent? That seems hard to defend.

It seems to me more promising to turn to an insemital type of justification.
The capability to acquire democratic content isunesgl because it provides some
people with the opportunity to participate in thébfic sphere, which makes this
sphere function well, which in turn is necessargibance the quality of decision
making in formal democratic bodies and to have eckhagainst these bodies
wherever necessary. A well-functioning democracyuim is required because it
is the form of government which — at least in cagmpinodern societies — has the
best chances of creating a society in which people become full agents and
have equal standing (see Section #*%)Thus, the capability to acquire
democratic media content is required as a prerigdce the well-functioning of
the type of political system that is best placegtomote each person’s capacity

320 For the influence of Habermas in media scholarssée for example Bakeledia,
Markets and DemocragyL38ff. R. Randal Rainey and William Rehg, "The M#place of
Ideas, the Public Interest, and Federal RegulatidheoElectronic Media: Implications of
Habermas' Theory of Democracysbuthern California Law Revie®9 (1996). Curran,
"Mass Media and Democracy Revisited." Curran alsoviges references to more
Habermas-inspired media literature.

321 Baker,Media, Markets and Democrac§3-94.

322 admittedly, a defense of this claim would requiréull-scale comparison between the
scores of different political systems, which | amahble to deliver here. In the absence of
such a comparison, | rely on the conceptual commecbetween an ideal- type
democracy’s principle that each person deserveal gmplitical influence (one man one
vote) and the society-wide ideal of equal protecfir each person’s capacity for agency.
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for agency. Following this instrumental argumentcaa also vindicate the claim
that the conversion of the capability into actualdtioning by at least a threshold
number of the citizenry is required to make theligigphere function well. After
all, if nobody watches or listens, the public sgheill be marginalized and lose
its influence on the two parts of society it triesconnect: civil society at large
and formal political bodie¥?

One may wonder whether the argument could and dhimikxtended to other
types of merit goods than democratic content. Awered any further types of
content whose provision should be a normative requent for the media?
Probably the most prominent candidate is the pravisf certain forms of art and
culture. | must confess having some scepticisno aghiether this extension could
be successful. However worthy these forms of atiathemselves, it is hard to
see that people cannot be full agents if a soewetyld not harbor opportunities to
engage in them. They undoubtedly enrich society, laum inclined to think that
it is too strong to say that the development ofcétlzens’ capacity for agency
depends on them. On the other hand, a way arousddnclusion would be to
argue that certain forms of art are necessaryeadtuthctioning of democracy. For
example, Martha Nussbaum has claimed that reademgture teaches empathy
and imagination, which is badly needed by all kinfislecision maker&* Such a
move would make art fall under the rubric of “demadiz content.” In this
chapter | have chosen to restrict myself to demmcraedia content that directly
supports the public sphere, but | remain open ashéo possibility that an
argument in favor of these other types of mediaterncould successfully be
made.

Let us now consider the connection between the anadd the public sphere
in more detail. Following Habermas'’s original stunly the subject, the ideal of
the public sphere is the ideal of a sphere of mafiaritical debate on the part of
citizens deliberating among each other. Accordmglébermas, this sphere arose
in the 18" century as the rising bourgeois class emancipistetf from the state
and started to discuss political and administrathadters. Discussions were not
confined to politics; cultural and literary mattexgre equally prominent, as the
public sphere provided the opportunity to discube new experience of
subjectivity that simultaneously entered the sphefethe private bourgeois
household?® The English coffee houses, the Frersdionsand the German

323 Note that such conversion woulat be required if we follow the argument as to the
intrinsic value of the capability; for then onlyetieapability itself is important to people.

824 Martha Nussbaunfoetic Justice. The Literary Imagination and Putliée (Boston,
Massachusetts: Beacon Press, 1995).

32% Jiirgen Habermaghe Structural Transformation of the Public SphéBambridge:
Polity Press, 1989 [1962]), 29.
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Tischgesellschafterwere the prototype institutional platforms of thisiblic
sphere. The role of the media was also essentied. pFess initially emerged in
response to the needs of merchants engaging indistence trade: along with
intensified traffic came the need for traffic inw® In a second step, many of the
“political journals” fell into the hands of statethorities who used them to make
public their decrees and control the stream of rmétion. Only in the third
instance these journals came to exhibit criticisd debate, as genuine organs of
the public spher#&?

From this point on, two quite different themes dam stressed. The first
theme, dominant in Habermas’s account — and inntitings of media scholars
following him — is that the market subsequently toad the media. Once
controlled by capitalist interests, the media agivcontributed to the decline of
the public sphere. | will call this the “market sebsion” thesis. A second theme,
more subterranean in Habermas, is that the masgnmednd by themselves, i.e.
even when abstracted from their market-based azgton, subverted the public
sphere. | will call this the “media subversion” sie Let us consider both theses
in turn.

According to the market subversion thesis, the wmiarkitially had a
beneficial influence on the public sphere becatugeadvided the means through
which people could participate in the public sphéibeoks, journals, theater
tickets, etc.). After a while, however, the mediened against the public sphere.
This happened as soon as the media started to cdifynoulture and critical
debate itself, transforming it to fit prepackagedniats easily digestible by large
audiences:

To be sure, at one time the commercialization dfucal goods had been the
preconditionfor rational-critical debate; but it was itselfpninciple excluded from the

exchange relationships of the market and remaineaénter of exactly that sphere in
which property-owning private people would meet“asman beings” and only as

such. Put bluntly: you had to pay for books, theatencert, and museum, but not for
the conversation about what you had read, heard, s@en and what you might
completely absorb only through this conversationddy the conversation itself is
administered. Professional dialogues from the padipanel discussions, and round
table shows — the rational debate of private petygleomes one of the production
numbers of the stars in radio and television, aldalpackage ready for the box office;
it assumes commodity form even at “conferences’revla@yone can “participaté.27

The underlying mechanism that Habermas identifeshat the standards of
debate are lowered so that a broad audience hassadmut what it has access to

328 For these three phases see Ibid. 15-16, 20-22524éspectively.
327 |bid. 164.
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in no way resembles the original ideal of a pulsihere in which participants
discussed social and political issues freely:

The different functions of the market had to beoraysly distinguished: whether it
created an initial access to cultural goods fouhblip and then, in keeping with the
cheapening cost of the produces;onomically easethe access for an ever larger
public; or whether it adapted the content of catwoods to its own needs in such a
way that it alsdfacilitated access for broad strapesychologically... The mass press
was based on the commercialization of the partiitipain the public sphere on the
part of broad strata designed predominantly to ffiieemasses in general access to the
public sphere. This expanded public sphere, howdwst its political character to the
extent that the means of “psychological facilitaticould become an end in itself for a
commercially fostered consumer attitude.

The explanation of this transformation of mediateot lacks a motive why the
media would want to transform the public spherehe way described. Here
Habermas refers to the advent of “the advertisingjriess” that in the course of
the 19" century came to dominate the internal organizatibthe press and later,
in the 20" century, of the “new media” (film, radio and teilgon) 3°

If we follow the media subversion thesis, the pietis rather different. In
Habermas’s account, the direct and live discussioreoffee houses arghlons
(or their present day equivalents) are emblemati¢He interactions in the public
sphere. If this is so, then the mass media mustyavmnisrepresent the nature of
that sphere. Debate in the media is always stagetificially constructed.
Whether a TV show is organizing a debate aroundc@bkissue of the day, or a
journalist interviews citizens on matters of pulgiicy, or a newspaper allows a
political dispute to be staged on its pages; thienfand content of the resulting
exchange is always in the hands of the media peovithe provider selects the
topic, the guests, the questions etc. From thispsative media communications
cannot escape the predicament of beipgoauct It is bound to be a more or less
carefully constructed item that is communicated{ th® representation of a
spontaneous discussion with open and free accesdl.fdhis product nature of
media communication is given with its “one-to-mangharacter, whereas

28 pjd. 166 and 69.

%29bid. 184-88. Habermas is somewhat unclear aboat éxact causes of this
transformation. He refers to the fact that the gtesuld abandon its polemical stance and
concentrate on the profit opportunities for a comuia business” because of the
“establishment of the bourgeois constitutional estand the legalization of a political
public sphere.” Habermad,he Structural Transformation of the Public Sphet&4.
However, he also refers to the “necessity” of atirg capital for the “upgrading and
perfection of the technical and organizational appe.” HabermasThe Structural
Transformation of the Public Spher85.
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communication in the public sphere typically is ‘myato many.®® It is precisely
when Habermas tells us that in the early days ef ghblic sphere this was
otherwise, that we see how the media’s being pfatthe public sphere depends
on a very peculiar setting:

The periodical articles were not only made the abjé discussion by the public of the
coffee houses but were viewed agegral parts of this discussionthis was
demonstrated by the flood of letters from which #uitor each week published a
selection.... The dialogue form too, employed by mahthe articles, attested to their
proximity to the spoken word. One and the sameudision transposed into a different
medium was continued in order to reenter, via m@dthe original conversational
medium. A number of later weeklies of this genrereappeared without dates in order
to emphasize the trans-temporal continuity, as érew of the process of mutual
enlightenment?'31 (emphasis mine, R.C.)

The weekly journals that Habermas describes weneaized and small-scale
that they could be considered as an adjunct (“nalegart”) to the live
discussions in the public sphere. But these joaraeg only vaguely reminiscent
of today’s mass media; they look more like websdestined to (and accessed
only by) members of a specific club. From this pedive, the tale of the decline
of the public sphere emphasizes rather differemeld@ments; most notably, the
decline of the original discussions in the coffemi$es due to the rise of state
bureaucracies, special interest groups and pdlifagties that closed the void
between the private sphere and the state. Thislamwent in turn provoked a
new role for the media, much better integrated witir large-scale technological
expansion on a commercial basis; that of “publianimgm formation,” the
conscious manipulation of the public for the sakparochial interest®?

The clash of these two explanatory accounts isi@rta our conclusion about
the market’s relation to the ideal of a public conmications sphere. If the market
subversion thesis is correct, then the media’s imlsustaining a public sphere
can in principle be salvaged, by taking the meditaaf the hands of commercial
(advertising) interests. This is what happens wihenstate takes over the media

330 gee for this typology the introduction above andkeéBaMedia, Markets and
Democracy 302. Note that the internet, insofar as it isphese where people can
communicate directly and spontaneously with ondterpescapes this predicament of the
other media. For a criticism of those who therefempect the internet to establish a
genuine public sphere, see BaKdedia Concentration and Democracy. Why Ownership
Matters 97ff.

%! Habermas,The Structural Transformation of the Public Sphe#2. Note that
Habermas’s position that the periodicals are aegiral part of the public sphere directly
contradicts his earlier statement that the prodotthe media market remained outside of
the public sphere itself.

%32 bid. 197-203.
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and establishes public broadcasti?fglf the media subversion thesis is correct,
however, then there is no rescue possible fronh#mels of private interests. The
“administration of conversation” will happen anyhavet only when the media is
taken over by the market, baiso when media products are manufactured
through alternatives such as state provision. Amanket-based mass media will
be dominated just as much by groups who captureetbgant organizations. The
objection against the market then reduces to tloe tteat in the market the
administration of conversations is geared to consrakinterests rather than other
(potentially more benign?) interests.

We could also try to reconcile the two theses, tattng them not as
exclusive explanations for the corruption of theblpu sphere but as mutually
reinforcing explanation¥’ The media subversion thesis forces us to admit tha
thereal public sphere always occurs outside of the manurfeag of the media’s
products. Nonetheless, just as a vibrant publiespls an indirect warrant for the
quality of debate and decision making in the offigiolitical sphere, equally the
media are an indirect testimony to the civic delthée takes place in the public
sphere. This opens up the possibility that the msdpportthe debate in the
public sphere in their products. In this supportfuaction, the public sphere
channels information from the society at largette tormal political arenas and
vice versa. It informs citizens about the plangaofitical bodies and politicians,
communicates about political deliberations, expasasuption within political
bodies, etc. At the same time it informs politideddies about the desires,
concerns and actions of citizens taken within thbklip sphere. Thus formulated,
the ambition is more modest and has the virtue adfataiming a role for the
media that it cannot fulfif®® This supportive role for the media would still be

333 pid. 187-88.

334 In Habermas's latter reflections on the public exeh we may find support for such
reconciliation. Consider the following passage, veheoth the media’s own logic and the
market's influence are faulted for weakening théligusphere: “In conjunction with an
ever more commercialized and increasingly dense/arkt of communication, with the
growing capital requirements and organizationallesaaf publishing enterprises, the
channels of communication became more regulated,tta opportunities for access to
public communication became subjected to ever gresglective pressure. Therewith
emerged a new sort of influence, i.e. media powsich, used for the purposes of
manipulation, once and for all took care of theoicence of the principle of publicity.”
Jirgen Habermas, "Further Reflections on the P@gleere," irHabermas and the Public
Sphereed. Craig Calhoun (Cambridge, Massachusetts: TheRviéEs, 1992), 436-37.

335 A more detailed account would be needed to elabara the structure of the public
sphere itself and the demands upon the mediahizifdrmulation of the media’s “core
business” suffices for our purposes. Most prominamiong these further issues is a
solution to the tension between the liberal andrémublican perspectives on the public
sphere (see Section 6.1), and to the problem of teointegrate smaller groups into the
public sphere. See for the latter problem Nancyéita criticism of Habermas in Nancy
Fraser, "Rethinking the Public Sphere: A Contributiorthe Critique of Actually Existing
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quite ambitious, however, in that it aims at a espntation that is not hindered by
commercial or other particular interests (includistate interests!), but driven
only by the wish to reflect what is going on amadhg public and in the formal
political decision-making bodies. At this point thearket subversion thesis
shows us that this supportive role is in dangebeihg subverted as soon as
commercial interests take over the media’s roleHabermas’s account these
interests are mainly advertising interests; thusmight be thought that if the
media were mainly subscription based, this probluld be overcome (see also
Section 6.1). However, in the previous section e that a market-based media
— even if subscription based — may also fail tdfiqrer the supportive role with
regard to the public sphere due to lacks in consulemand. Thus, we must now
ask whether there are alternative non-market mofipsovision that can fill this
gap. This will be the subject of the last section.

6.4 An Institutional Pluralism for Media Communication

If the market is to be substituted by non-marketiimén order to provide for its
role in supporting the public sphere, this leavpsrotwo questions. First, What
kind of substitution to the market is to be predef? Second, What are the
conditions for an institutional pluralism of marlaid non-market provision to be
stable?

As to the most appropriate form of non-market psmrn, one preliminary
issue must be tackled. At the end of Section @&@ued for a justification of non-
market media in two types of situations, whereghpply of democratic content
falls below two threshold levels. These justifioat were presented as contingent
on the portrayed circumstances actually obtainBtgctly speaking, this assumes
that one would have to wait until supply actualiylf below one of the two levels
before one starts providing non-market contentthia section | will relax this
assumption. If one is somewhat less strict, one alao argue that non-market
provision should be delivered prospectively, asex@utionary measure, because

Democracy,” inHabermas and the Public Sphered. Craig Calhoun (Cambridge,
Massachusetts: The MIT Press, 1992). See also hhalsés later formulation of the
normative claim on the media: “The mass media otghinderstand themselves as the
mandatory of an enlightened public whose willingnts learn and capacity for criticism
they at once presuppose, demand, and reinforeethik judiciary, they ought to preserve
their independence from political and social pressthey ought to be receptive to the
public’s concerns and proposals, take up theseessand contributions impartially,
augment criticisms, and confront the political mss with articulate demands for
legitimation.” Jirgen HabermaBetween Facts and Norms. Contributions to a Discourse
Theory of Law and Democra¢ambridge: Polity Press, 1996), 378.
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it would be too harmful to let the supply of deratar content actually fall below

one of the two minimum levels. While granting thédaxation, we ought to be

aware of the fact that is not innocent, for it lagbthe danger that non-market
provision of media products continues for long pési of time when there would

be no justification for it because in the countetfial situation levels of market

demand for democratic content would be high enough.

The mode of provision required to fulfill the mediaole in supporting the
public sphere is professional provision. This felodirectly from the fact that
the requirements defended above, when suitably edrkut, contain the
formulation of norms about good provision, not tepresentation of a particular
interest. Both pure market provision and pure guptovision in the last instance
are directed to the interests that the market (omess) or the state (government,
parliament, etc.) assign to it. Only pure profesaloprovision — at least ideal-
typically — is directed to the fulfillment of substtive norms as these are
elaborated in a professional body of knowledge (&=xtion 2.3). Only
professional provision can be faithful to Habermastfiginal positioning of the
public sphere as a sphere in between market atelatd not pervaded by either
of them?®** Professional provision for the media, however, noanbe pure
professional provision. Pure professional provisiould require voluntary
funding by the public and this seems highly unfelesas a general model for the
media. Some civic organizations do fund their owragarzines through
contributions of their members, but these magazivexy often are merely
voicing the parochial interests of the organizatiBmnofessional provision will
therefore have to be realized in alliance withesitthe market or the state, funded
by consumers and advertisers or by taxpayers.llit@imixed provision at best,
in a market-professional or a state-professionattume ¥’ Which of these two
mixed options is to be preferred?

The main reason to be critical of market-professigorovision is that the
space for professionals to act upon their profesgioorms may be restricted in
the market, given by now familiar problems: theeaatz® of demand (Section 6.2)
as well as the fact that it is not always in adsers’ interests (Section 6.1).

338 This characterization is not meant to sketch aerlgvrosy picture of professional
provision. Independence from pressure of market siate serves asreecessarynot a
sufficient precondition for the establishment of substanth@ms that direct media
provision toward support of the public sphere. Tevpent that these professional norms
degenerate into self-serving norms for professmnslitable background conditions are
necessary as well (the formulation of these comwitifalls outside the scope of my
investigation here).

337 For a characterization of professionalism in theslia context, see Daniel C. Hallin and
Paolo Mancini, Comparing Media Systems. Three Models of Media aodtid®
(Cambridge: Cambridge University Press, 2004), 33-41.
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Furthermore, private providers, especially in thigapolistic market structure
often obtaining, may capture the regulatory proc&se history of the Fairness
Doctrine — requiring a fair hearing from both sidek a political dispute —
provides an example of both forms of evasion. RitSt broadcasting networks
tried to get around the imposition of the standbydsimply broadcasting less
public affairs programming that would require thémnadhere to the standard.
Simultaneously they lobbied successfully to abolish requirement® This does
not mean that professional provision is inconcdivab a market context; many
newspapers have shown the contrary. However, & daan that the professional
is dependent on the consumer who is willing to feaygranting the professional
his latitude; in other words, the professional delse on an audience of
democratic-content-seeking consumers who are alreaavinced of the value of
supporting the public sphere.

In contrast, professionals working for a public\pder a priori do not have to
work against the logic of their institutions; aftall, these institutions were
founded precisely to serve the public sphere. Tbiss not mean that the latter
face no institutional constraints whatsoever. Rupibvision also has its dangers,
the most obvious one being that the state willtheemedia it funds to further its
own interest$* Countries differ enormously in the extent to whighblicly
funded media organizations have achieved indepeed&om the stat&® This
danger of state influence has to be assessed catiwedy to the analogous
danger of commercial influence in a market-prof@sal mixture. In this
comparison, it seems fair to say that

338 McChesney,The Problem of the Media. U.S. Communication Pgliiic the 21st
Century 43-44. See also BakeKedia, Markets and Democracg04, 341. Sunstein,
Republic.Com73-74.

339 An alternative arrangement, which defies an etsssification as “market” or “public”
provision, is to have “public interest requiremémich are forced on private providers.
Some require that they dedicate proportions ofrthesgramming to specified types of
content (such as children’s programming, art, dslipuaffairs). Others require adherence
to well-specified standards when providing for thegpes of content, such as the
requirement to give each party in a dispute thexchdao advance its viewpoint (the so-
called Fairness Doctrine). Another intermediateiasptis to realize certain types of
programming through public subsidies and then tigate private channels to broadcast
these programs. For an extensive discussion dadrdift regulatory regimes, see Sunstein,
"Television and the Public Interest," 525ff. SeVarestitutional options for the Dutch
situation are discussed in Wetenschappelijke Raa&d ket Regeringsbeleidsocus op
functies. Uitdagingen voor een toekomstbestendidiabeleid 171-79. In the Dutch
context, | have advocated a system of quality cditipe for public broadcasting in
Rutger Claassen, "De media: Marktplaats of plaats wotmoeting? [the Media: Market
Place or Place for Encounter?gdcialisme & Democratié3, no. 5 (2006).

340 Hallin and ManciniComparing Media Systems. Three Models of Media anitid®,
30-31 and 56.
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In general... the independent watchdog role of thdianis more liable to be subverted
in the deregulated than in the regulated sectotibigral democracies with mature
public broadcasting systems. Owners of private médive greater legitimacy within
their organizations than do government ministeekisg to influence public service
broadcasting organizations. They are less likelgrtcounter obstruction when seeking
to assert control, whereas government ministerhadged in by checks and balances
in autonomous broadcasting systems developed ier dodprevent their interference.
Public concern about the manipulation of privatediags also less well developed
than it is in relation to public media, and so pde¢ a less adequate form of
protection?41

Another danger is that public broadcasters will patvide (enough) democratic
content because they are pressed by the polityséém to attain target audience
shares. The result then is service to the publi@spin name only; in reality it
represents a programming schedule that largelymigles what commercial
competitors already supply. This danger is exadedbavhen governments
require public broadcasting agencies to financer thetivities partly through
advertising, but it may also materialize in theeatu® of such a requirement. It
points to a recognition that we should not jump go@kly from an identification
of the providing agent (commercial or public) te ttonclusion that a certain type
of content is provided (entertaining or democrat@jly a separate assessment of
the content can reveal whether or not the respectiedia are supporting the
public sphere or not. Although | cannot go intostproblem any further, it is
worth noticing that in this respect there is aneimt tension for public
broadcasting organizations; for even though they mibd have to provide
entertaining content as such, it may be necessamnysé entertaining elements
within programs to attract the public’s attentiohigh is subsequently turned to
matters of social and political concern.

Assigning the production of all kind of entertaiginontent to the market and
democratic content to a public-professional pronidéhen, gives us an
institutionally pluralist setting for the media. @ hext question is what conditions
must be realized for such a pluralism to be stdbhgll mention two conditions:
adequate funding for the public-professional moflgormvision (input) and a
sufficient level of actual consumption of profesgibcontent (output).

The first condition concerns the input. In the naedontext, institutional
pluralism is sustainable only if each of the ingt@nal forms has a fair chance of
survival in the competition between them. More dedly, a publicly-based
provider needs to have sufficient resources forpeting for audience attention
with commercial providers. Public and commerciabyiders have to compete
(partly) for the same pool of personnel, have tdkenase of the same (costly)

341 Curran, "Mass Media and Democracy Revisited," 90.
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production technologies, etc. The allocation ofdsito public providers differs

widely between different countries. For example WS government allocates a
yearly budget of 365 million dollar to its Publicdadcasting Service, compared
to approximately 600 million euros for the Dutchbpa broadcaster (the same
would vice versa be true for adequate commerciadlifig, of course, but that is

less of a problem in current practié&) Given the differences in population size
(and therefore in expenditure per inhabitant), thiggests that either the US
broadcaster is massively under-funded or the Dinaladcaster is massively
over-funded...

The second condition concerns the output. This itiond requires
operationalization of the required minimum levelsdemocratic content. This is
a complex matter, for it requires a more specifitelipretation of democratic
content (which programs are to count as such?datetmination of the required
levels of both production and consumption in quatitie terms: how many hours
of programming are to be supplied and how many wmitsg viewers are
required per hour? Inevitably, these matters ofapmnalization will themselves
have to be the subject of democratic deb#felnalogous to the threat of evasion
of public contributions to security (Section 5.8gre the threat is that public
attention will be so minimal that it undermines thetivation to contribute to the
funding of public content. A judgment about wheistis the case should not be
made too quickly however. For the same kinds of sueaments may
communicate the same kind of success for diffegentes of media content. For
example, 100.000 viewers may be very few for aebgliogram (if compared to
what entertainment programs regularly reach). Nwaless, compared to the
number of those visiting the same ballet in a tlee#t made this form of art
accessible to a far broader audience. Similarlyprbadcasting of political
deliberations in the House of Representatives esatbD0.000 citizens to be
informed about important public issues, this may Isé a success compared to

342 For the US figures see McChesn@fe Problem of the Media. U.S. Communication
Politics in the 21st Century243. For the Dutch figures see Raad voor CultiDg
publieke omroep voorbij. De nieuwe rol van de oeéthin het mediadomein," (2005), 19.
This document quotes an empirical study which distadd a strong relation between
funding per inhabitant for public broadcasting iffetent European countries and success
in capturing audience attention (NB this cannotsbaply translated as a success for
democratic content given public broadcasters’ nakjnasi-commercial programs).

343 This condition of effectiveness also has an impatthe exact form of public
intervention chosen. The placement of public sphelsed programs in between standard
commercial programs may have the advantage of bameguntered by viewers that are
habituated in watching commercial programs. Ornother hand a separate public provider
has a higher degree of visibility in the media lscape: if one is looking for public sphere-
related programs, one knows where to find them. tBalg this may have the symbolic
effect that the public provider is a symbol of fheblic community (such as the BBC is in
Britain).
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the number of citizens that can be accommodatethergallery. Whether it is
enough for the public sphere to function well — avitether actual attention for
these matters in present-day modern societiesiaitiis level — are matters that |
cannot answer in the abstract.

Despite all these problems of practical judgmentne measure of output
should be included as a condition for stabilityisihot enough to state, as Sustein
does:

Of course public interest programming will do étijood if people simply change the
channel. No one urges that the government shoufpline people to watch
governmentally preferred programming. The only ssign is that if the government,
responsive as it is to citizen aspirations, seaksemsure more public interest
programming than the market does, there is no iplet ground for complaint. In any
case it is likely that some people would watch résmulting programming and develop
a taste for it;that empirical probability is all that is necessaty vindicate the
suggestions made heté' (emphasis added, R.C.)

It seems to me that faith in “empirical probab@#? reflects a normative strategy
that is not sufficiently attentive to sociologigaklities. Normative legitimacy of
collective action also depends on a sufficientlgdat acceptance by the public
concerned. | would not be prepared to defend thiéineacy of allocating funds to
public broadcasting agencies that (virtually) nop@actually watching. Insofar
as that threatens to be the future predicamergoiitts to the need foeither
giving up and abolishing those agenaiedor more efforts in creating interest in
the subjects of public interest programming viacpicgs other than the media.
For example, schools would have to attempt to linstierest in democratic
content on the part of pupils and train them irefipteting this material. Also,
formal political processes would have to be refatrse as to make them more
accessible to a larger audience. Anyhow, here weose example of how the
stability of institutional arrangements in the seevof normative required ends in
one practice may well depend on coordinated effartgher practices.

34 Sunstein, "Television and the Public Interest3.52



CHAPTER 7

CARE — A SERVICE TO THE VULNERABLE

Giving and receiving care is one of the primarychions of any society. In caring
for those who are vulnerable and dependent, sesietkpress responsibility for
their members when these are unable to sustainstiiees without help. At the
same time, since giving care usually involves tkpeaditure of considerable
time and energy, care is an economic practice.d@sdiave to be made about the
ways in which care should be provided. Sometimesedhchoices are met with
resistance and criticism, where prevailing patteshthe organization of care
work are contested. In many Western societies, thicurrently the case.
Ingrained patterns of care provision are conteStat the perspective of women
who have been responsible for the bulk of carehibdien, elderly and sick
people. Their entry in the labor market stimulates outsourcing of care to the
market. Simultaneously, attitudes to the value axecprovision outside of the
household are changing. These developments neateseigw ways of thinking
about the responsibility for care work and the glimi of labor between
households, markets and the state. In this chaptél concentrate on what this
means for the choices between market and non-mfankes of care.

First, however, let me delineate the subject mattetalking about “care” in
this chapter | take this term to refer to a restdcset of activities. It will not refer
to a general interpretation of social relationadiranch of ethical theory. Rather,
care here refers to what is often called “care viokkore precisely, | will take
the practice of care provision to refer to the [Bimn of caring activities on a
structural basis to people who are in a positiodeggendency or vulnerabilif§®
Two features of this definition deserve further@fieation.

First, the provision of care refers both t&iad of actionand amotive This
dual nature can be explained with the help of tisbatomy of “caring for” and
“caring about.” To care for a person is to deligare to that person; i.e. to fulfill

345 My approach, in focusing on care as a set of ieksted activities (a practice) that can

be delivered through several alternative modes@fipion, differs from that of Irene van
Staveren, who presents care as a distinct valuaitionithin economics (on a par with the
value domains of freedom and justice). Althoughbscribe to her characterization of care

in terms of the emotions, commitments and delili@mat involved, |1 do not share the
exclusive allocation of care to tlékosthat she seems to endorse. See Irene van Staveren,
The Values of Economics. An Aristotelian Perspe¢tioendon: Routledge, 2001), 57.
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the needs of the person (physical as well as emal)ithrough a myriad of caring
activities. To care about a person is to have @ngadisposition toward that
person; it refers to a specific type of motivati@ften referred to as “the caring
motive™).*® Successful action and the right motive do not ssaely concur. It is
possible to care for a person without caring atibat person; one may receive
loveless care from an overworked nurse or a frtedranother. Conversely, it is
possible to care about someone without caring ér the well-intentioned but
ineffective care of a clumsy neighbor. Wherever site of care’s dual nature is
lacking we may be tempted to judge that what ivioled “is not really care.” But
that would have the unwelcome consequence tha¢ thetsvities disappear from
our purview. Therefore | will say that care takelscp wherever someone
responds to a reasonable demand or expectatiogaf@ without that person
necessarily succeeding (completely) in fulfillifgetdemand (that is to say, care
may differ in quality). This brings into focus tleosnstances where a tension
between action and motive emerges. As we will sder| this tension has
important implications for the way in which carepi®vided.

Secondly, care is provided to people whdspendencyr vulnerability is of a
certain degree of severity and permanence. Thisesséates the deliverance of
care on a structural basis. Allowing every typelependency as an object for the
practice of care would make our definition overtpdd. Following Eva Kittay, |
will restrict my attention to care for the persohon‘cannot survive or function
within a given environment — or possibly within aepvironment — without
assistance” and consequently “needs tanbihe chargeof another for her care
and protection?* This excludes care work in a more extended semkere a
person either cares for someone who could takeirogdif (Kittay mentions
examples as the care of a wife for a husband), mrevcaring activities are an
integral but not a central part of a professiomajagement (the care of a waitress

346 Sysan Himmelweit, "Caring LabofThe Annals of the American Academy of Political
and Social Sciencg61 (1999): 29. Similarly Nancy Folbre and ThontaswWeisskopf,
"Did Father Know Best? Families, Markets, and the@y of Caring Labor," in
Economics, Values, and Organizatioeds Avner Ben-Ner and Louis Putterman
(Cambridge: Cambridge University Press, 1998), 172-73

847 Eva Feder Kittay,Love's Labor. Essays on Women, Equality, and Degreyd
(London: Routledge, 1999), 31. Similarly, in an elatie discussion of how to define care,
Engster defines care as those activities sustaitiegiependents’ basic biological needs
and basic capabilities and helping to avoid orexaisuffering and pain. Daniel Engster,
"Rethinking Care Theory: The Practice of Caring ared@bligation to Care,Mypatia 20,
no. 3 (2005): 51-53. This contrasts with the broddmatment of care in the variant of the
capabilities approach offered by Martha Nussbauee Slussbaum, "Capabilities as
Fundamental Entitlements: Sen and Social Just&eff. and NussbaumWomen and
Human Development. The Capabilities Apprqazty-70.
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for her clientsf*® The main examples of the dependencies that ahedied are
care for children (especially in their earliestigand care for the elderly and the
sick, insofar as old age or poor health makes ttiependent on caré’

Who should care, that is, which (combinations of)des of provision are
appropriate for care in present-day modern sosietMore specifically, to what
extent should care be entrusted to the market?ellidisbe our leading questions
in this chapter. As a preliminary matter, | willdi outline a typology of five main
forms of care provision and on the basis of thislll present three different ways
in which care can become commodified. One of tHewdll focus upon: the
formalization of informal care (Section 7.1). Thists the stage for the normative
discussion. | will formulate care’s local normatitheory in two relevant
demands arising from the care practice: the basmdrfor care on the care
recipient side and the capability for caring on ttaxegiver side. Next | will
discuss two objections which aim to show that miabesed care undermines the
caring motives essential to care; one of them tmxaf its reliance on contracts
and the other because of the corrupting influerfcpayment on motivation. |
reject both objections, but | do show that impartamactical conditions for
market contracts and payments have to be fulfitedrder to make the market
compatible with good care (Section 7.2). If bothrke& care and informal care
are legitimate, the question arises what their alutelations in an institutionally
pluralist setting should be like. This question mainbe answered before an
additional complication is taken into account: tbare practice also has to
accommodate an external normative demand, viz.cdpability to engage in
work (in the labor market). To think about how woakd care should be
combined, | will present Nancy Fraser’s framewofkseveral models that each
combine care provision and labor market particgratin a different way. Her
preferred model assumes that all workers are atgsegivers and requires a
transformation of work. In criticism of this modéingelika Krebs proposed

348 1n the following, | will use “him” for the care cipient and “her” for the care giver, to
confront the reader with the actually existing gened nature of the division of care labor,
not in any manner to endorse that division (as matome clear from the discussion).

34 The precise formulation of the ends of the casetire varies according to the type of
dependency. For example, some propose that mateanalfor children involves three
ends: “preservative love,” “fostering growth,” arttaining for social acceptance.”
(Kittay, Love's Labor. Essays on Women, Equality, and Depend 33.) Such a
specification cannot be extended to other typesawé without modification; care for
elderly dependents, for example, does not invohaihg for social acceptance. The
problem of specifying precise ends is further caogpéd by the fact that the very nature
of care precludes an overly concrete formulationtlod activities that have to be
undertaken. Care work is “functionally diffuse,” @ontrast with the more “functionally
specific” work of classical professions. See Kiitaypve's Labor. Essays on Women,
Equality, and Dependenc$9.
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another model, which gives people the financial me& choose between
themselves caring in person or buying care on tagket (Section 7.3). Finally, |
argue that to decide between those models we baviake a distinction between
two types of care relations. For those care raiatifior which an obligation to
care (on an informal basis) can be addressed toifspearegivers, Fraser’s
model is to be preferred. This is mainly the casephrental care for children. For
other care relations where such an obligation chato established, Krebs's
model is to be preferred (Section 7.4).

7.1 Toward a Pure Care Market?

In this section | will distinguish five forms of maprovision and discuss how far
the transitions between them amount to a “commeatifin of care.” In doing so,
my main aim is to warn against a facile identifioatof the marketization of care
with payment for care activities. Many forms of pant, as we will see, do not
instantiate a full-blooded market for care. Theefiorms of provision fall into
two different categories: two informal and threenfial forms of care provisioit°
The origin of caring relations in informal provisidies in a previous personal
relationship between a caregiver and a care retipf®ome social context has
brought them together: the family, the neighborhoadcetwork of friends or
voluntary association, etc. When dependency ofafribem arises, both feel that
engaging in care activities is appropriate or egewrally) obligatory. When
informal provision isunpaid care takes the form of gift exchange (for “gi§ a
subspecies of informal provision, see Section 2Me standard form of
reciprocity in gift exchanges is that the recipieftthe gift reciprocates fully
what he received; think of children who are expedte return the debt to their
parents by taking care of them when they are otdvéVver, many care relations
do not take this standard form; other patternsemiprocation are at least as
frequently encounteretit Paid informal provisiordiffers from the unpaid variant
in that a payment is attached to the performanceané activities. Payment

%0 For a somewhat different typology see Clare Ungers&ocial Politics and the
Commodification of Care,Social Politics4, no. 3 (1997).

31 Two other patterns are important in caring prasticOne is that the person cared for
only offers some kind of repayment to the extert this capabilities permit (which is
usually severely limited extent, given his depemggrand that the care giver receives
compensation from the rest of society, for exaniplebeing supported financially. The
other is that care givers and recipients form airclia which one returns to the next
generation what one has received from the previmuss, this kind of reciprocity is
characteristic for many parents and children. Bo¢hfarms of “nested reciprocity.” Freely
adapted from Kittay, who talks about “nested depewtes.” See Kittayl.ove's Labor.
Essays on Women, Equality, and Depende®ity68.
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sometimes takes place between caregivers ande@pgents directly, as when an
elderly person gives money to her daughter whostakee of her. More often — at
least in welfare states — a dependent person ee&ivpersonal budget for a
specified level of care out of a public fufid.He then uses this budget to pay
relatives who already care for him (the questiorethar this kind of payment
transforms care into a market good will be congddrelow). In contrast, formal
forms of care provision are characterized by thet that the origin of the
relationship between caregiver and care recipiestih a contractual agreement,
not in a preexisting personal relationship. Here taregiver is a professional
who is paid a wage by the care recipient or by ra @astitution for which she
works. Forpublic provisionthe payment out of public funds is made direotly t
care institutions, which receive compensation gaiept depending on the level
of care that is needed. Care recipients receive aacording to one or more
objective criteria, for example medical criteriagency), time (a waiting list),
geographical considerations (ZIP code), etc. ThHas#tutions are effectively
acting as executive agencies of the state. Normaaket provisiontakes place
where dependents pay caregivers out of their owrkets. Such reliance on
private resources arises where public funds areailadle, either because social
and political norms dictate that one uses privasources (as for parents who
bring their children to day care centers withoutefreing public support), or
simply because of a general lack of public fundsifapoor countries). It may
also arise where individuals prefer to bypass pbblavailable funds, as the
wealthy sometimes choose to do. [goiasi-market provisiorcare recipients are
allocated a personal budget out of public fundsirfagaid informal provision),
which they now spend on buying care from professi®mr institutions. As in
normal market provision, the care recipient is astmner who pulls the strings,
professionals and institutions have to compete difidrent levels of price and
quality may result. Nonetheless, since the budgetes from public funds, we
can speak of a quasi-market at I3&5The personal budget is a voucher, which
guarantees every dependent the resources necésdany care on the market.
No reliance on one’s private resources (endowmentsgracteristic of normal
markets, is necessary.

%2 Here and below, | speak of “public funds” to denboth payments from funds that are
filled by general taxes and payments from fundsegaied by insurance premiums (the
latter may be privately owned, but functioning undamublic rules which set the
entitlements for drawing from these funds).

%3 Julian Le Grand and Will Bartlett, ed§uasi-Markets and Social Polic§ondon:
MacMillan, 1993).
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A. Typology of forms of care provision

Informal care Formal care
1. unpaid informal provision 3. public provision
2. paid informal provision 4. market provision

5. quasi-market provision

B. Three candidates for the commodification of care
(i) monetization of informal provision (from 1 to 2)
(ii) privatization of public care (from 3 to 5)

(iii) formalization of care (from 1 or 2 to 3, 4 b}

When is care commodified? Several transitions betwde five forms of care
provision are conceivable, where one form substitdior another. Three of these
transitions are candidates for the label “commadifon of care.”

The first candidate is thonetization of informal provisigme. the transition
from unpaid to paid informal care. This transitisrcurrently occurring in many
welfare states, where “cash for care” schemes ateduced® However,
payment doesiot necessarily introduce a market for care. Firsynpents for
informal care providers do not function as a norrsalary, but rather as a
compensation of expenses for doing the care westfi{such as transportation
costs, medical costs, etc.) and for forgone easnamgthe labor market. The aim
of these schemes is to promote that people caredftin other instead of relying
on care professionals and institutions. Furthermdue to the basis of caring in
the previously existing personal relationship, netdlike competition is absent.
The care recipient does not contemplate to askdhegiver to bid on the job that
can be weighed against other offers. Finally, imynaeases the caregiver would
also care for the dependent if no compensation werdcoming®*® Quite
contrary to worries of monetization, then, payinfprmal care might well be the
only way to sustain informal care in view of therdands it makes on caregivers’
time and energy. If such payment were not availaliany dependents would
have to resort to formal care of some kind. Thisgpecially true for those who
are willing to give care to dependents but who cardepend (financially) on

354 For an empirical study comparing five countrieshames (Austria, France ltaly, The
Netherlands and the UK) along two axis (regulationtregulation and presence of the
option of paying relatives), see Clare Ungerson, 6g¢h Empowerment and
Independence? A Cross-National Perspective On 'GasiCdre’ SchemesAgeing &
Society24 (2004).

3% n a recent study, 75% of caregivers reported theyld continue to provide care even
without payments. Clarie Ramakers and Mary Van demdalart, Persoonsgebonden
budget en mantelzorg. Onderzoek naar de aard ermogivan de betaalde en onbetaalde
mantelzorg(Nijmegen: ITS, Radboud Universiteit Nijmegen, 2GR.
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others to sustain these efforts. The wife who ligasher husbands’ income can
take care of her sick mother during a substantat pf the week, the divorced
woman who wants to do the same needs public supdadcond candidate is the
privatization of public cargi.e. the substitution of quasi-market provisiantbe
basis of public budgets for publicly delivered c&férhe cash for care schemes
mentioned above can also be used to support this & substitution, where
these schemes do not support informal care bugratfivatize publicly delivered
care, i.e. care already shifted away from its farméormal setting (for example,
because it turned out to be medically impossiblebordensome to rely on
relatives and informal networks). The aim of prization often is to give the
consumer-patient more freedom in making choiceswdet competing
caregivers, rather than having him rely on a plplidetermined monopoly
supplier. Privatization indeed represents a genuiommodification of care.
Nonetheless, | will not focus on it in the remaindéthis chapter, since the most
interesting normative problems — as | see it —eanigh our last candidate for the
commodification of care, where care crosses owenfihe informal to the formal
sector (see below). However, there is a connediietween the two forms of
substitution. For insofar as care is transferreanfithe informal to the formal
compartment, given the current popularity of the

(quasi-)market over public provisiowithin the formal compartment
(privatization), this transfer in most cases isnfranformal to (quasi-)market
provision.

The formalization of carethen, is the substitution of (quasi-)market-based
care for informal care. Wherever care is formaljzeeople stop caring for each
other in person and rely on care by professionadsiastitutions competing for
their bids. As a consequence, preexisting persoglations are less likely to
generate willingness or obligations to care forheather®>” The commodification
of care in this sense has invited the harsh cetithat the family, once the safe

%% Given the prevalence of quasi-market constructibrsave out of consideration the
possibility of privatizing care without providinguplic funds for care recipients (i.e.
toward normal market provision).

37 There is also a limited tendency to the reversecgss ofinformalization of care
provision. In the Netherlands, the policy aim hagmto stimulate the social integration
and participation of (mainly disabled) dependebis,bringing them back into informal
settings (this is called “vermaatschappelijking \@m zorg,”socialization of care). This
policy has both a physical and a social componEm. aim is to make dependents live in
small units in normal neighborhoods rather thalaige-scale institutions, and to pressure
family, friends and neighbors to assume a largerqfahe burden of care. This policy has
met with many obstacles. A recent report conclubdasnormal society remains physically
and socially “inaccessible” to the disabled. H. KWsoand M.H. Kwekkeboom,
Vermaatschappelijking in de zorg. Ervaringen enwamhtingen van aanbieders en
gebruikers in vijf gemeentd®en Haag: Sociaal en Cultureel Planbureau, 2@%),
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haven erected to compensate for the impersondlibapitalist societies, is how
itself being threatened with dissolution. For exéamp\rlie Hochschild presents
the indictment in the following terms:

The cold modern solution is to institutionalize falims of human care. How much of a
child’s day or older person’s life is to be spemtimstitutional care is a matter of
degree, but the cold modern position presses foriruam hours and institutional
control. Its premise is that what need for carehaee can mostly be met outside the
family. Don't rig it so that families can do morRig it so families can do less. An
example is the Soviet model of 7:00 A.M. to 7:00/Pdaycare, with alternative
weeklong sleepover childcare available as well. Pablic debate reflecting this
position often centers on what means of care isntlbst “practical, efficient, and
rational,” given the unquestioned realities of mmodéfe.... The basic question for
parents who put their children in daycare and neiddjed people who put elderly
parents in senior citizens homes is: “How genuinpessonal is institutional care’?®

The above passage articulates deep suspicion dbthelization of care. The
basis of this suspicion is that formal care ladks personal character that is
required for care activities to be done with thghtikind of motivation; the
“caring motive” that | mentioned in the Introdugtioln the following section, |
will try to judge the merits of this complaint amdaluate the performance of
formal (market-based) care in a systematic way.

7.2 A Local Normative Theory for Care

In deciding about the best mode(s) of care promjsiee first have to formulate a
local normative theory of care provision. | will deo by presenting and
classifying the relevant normative demands for kb care recipient and the
caregiver. Then | will discuss in how far marketéd care can accommodate
these demands.

For the care recipient, care is a prerequisiteavetbping and exercising his
capacity for agency. As heavily dependent persoass recipients depend on
care for their physical survival, their emotionahlslity and their mental
development. Being able to receive care therefoeemorally required capability
or basic need® Moreover, this moral claim extends to a conversidnthe

358 Arlie Russell HochschildThe Commercialization of Intimate Life. Notes fromnigo
and Work(Berkeley, California: University of California Pre&003), 221-22.

%9 Indeed, it is a commonplace in the literature lom subject. See Kittay,ove's Labor.
Essays on Women, Equality, and Dependebylocating the claim in the vulnerability of
the dependent (following Robert Goodin). This waygodunding the claim is criticized
and an improved basis — | think — is proposed bgskar: “We may all be said to have
obligations to care for others not so much becadisers are vulnerable to us, but rather
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capability to be cared for into actual functioningare recipients can claim to
have care actually delivered to them, not justahstract opportunity to be taken
care off. The moral claim to care on behalf of defsnts normally goes
uncontested. More problems arise in determiningaihggropriate level of care to
be provided and the addressee of the obligatiortoAke appropriate level, it is
not possible for all dependent persons to becomegant in the full sense, even
with extensive levels of care. Care for a youngybzdnnot make the baby speak,
deliberate and choose like a full agent, just a® dar a severely disabled
individual will be unable to restore his capacities agency. The basic need for
care must therefore refer to a level of care thiaigls the person the capacities for
agency that the person in question can reason&bxpected to attain. Second,
this level varies with the demands that are plamethe agency of members of a
society in different socio-historical contexts. mmodern societies persons are
required to make life choices which often requiremplex cognitive and
emotional skills: orienting oneself in dynamic &sl of opportunities,
relationships, convictions, expectations, etc.;ansthnding the options available;
being able to assess their likely consequencesThis raises the burdens on the
diverse forms of care. Childcare, for example, Wilve to be adapted to start
developing the required skills from a very younge.ad-inally, medical
possibilities, economic resources and social caiovis about care change over
time, transforming our beliefs about what is duedapendent persoi®. All
these factors co-determine the level of care thahts as fulfilling the basic need
for care for persons in a given society.

The question of the addressee of the obligatiorate necessitates a shift of
our attention to the caregiver. The normative cléat she has is of a different
kind. The capability to care for others is not astduent part of being an agent,
that is to say, one can be a person without piiagtimtensive and long-lasting
care activities for dependents. Indeed, in manyesies a life without these care
activities has for long been proclaimed to be themal kind of life for one of the
main social roles, that of a male breadwinner. HBsisription was complemented
with the ascription of the caring activities to tbéher main role, that of the
housewife who was supposed to have a “natural” lmityc for caring. These
ascriptions taken together have had the effectraistating supposed “innate

because we are dependent (and have been or willgme) others.” Engster, "Rethinking
Care Theory: The Practice of Caring and the ObligatoCare," 59.

%60 There may be a universalist core in our evaluatiohwhat good care should be like.
For example, we may now have convictions about aarethe basis of which we

retrospectively condemn the living circumstancegiie-industrial asylums for mentally
retarded patients (as vividly depicted in the mdMmadeuy Still, a historically sensitive

understanding of these convictions remains necgssaven the heavily fluctuating

insights in what kind of care is best.
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needs to care” (or not to care) into social oblgat that are hard to escape. This
should make us think twice about ascribing a neeadregiving to any group of
persons or even to persons as such. Persons (¢éwenayender) do noteedto
care in order to be persons. Rather, they have mlipgermissible — not a
morally required -eapability to carethey may or may not exercise their agency
in caring for others. To take this specificationtbé capability as our starting
point frees us from postulating doubtful biologieslsences of men and women.
Moreover, it frees both caregiver and care recipfesm being “condemned to
each other.” Not only is the caregiver releasedffixed obligations to care, also
the care recipient is liberated from persons thay mvant to take care of him
against his wishes. The latter cannot justifiadiim a “right to care” for the
dependent, who should always be able to refusedeive care from anyone he
judges unfit (he may do so because the care gs/eddlent, aggressive and
unpleasing, but also, for example, because he ngref@re from an institution
rather than being dependent on his family). Padéntregivers for their part have
the legitimate opportunity to refuse convertingitloapability to care into actual
functioning (see criterion 2b in Section 4°%).

The asymmetry between the care recipient’s needigaregiver’s capabilities
to care means that it is an open question whetherobthe dependent’'s care
needs will be fulfilled and if so, by whom. If n@son has an obligation to take
upon herself care responsibilities, but if nonetheldependents have a basic need
for care, then the obligation falls upon societyaafje to create an institutional
setting in which enough people will voluntarily ds® to care for those in need
of it (convert their capability to care into actdahctioning) — either informally
or as care professionals. What this institutiortiisg should be like is what we
want to know. More specifically, we want to know ether and to what extent
informal provision and market provision can anddtadeliver the care that is
needed; this will make it possible to evaluate tdesirability of the
commodification of care that is at stake when infak provision is replaced by
market provision.

There is little doubt that informal provision islegitimate mode of care
provision. This does not mean that we have to eswldhe stronger claim
sometimes made, that informal provision is the nprsferred or most natural
way to provide car&? The argument underlying this stronger claim ist tiha

%1 The case of care for children is special in tkigard, since here parents normally have
an obligation to care (which can be defeated wicastody is taken from them), and the
child cannot choose his own caregiver(s). This hmagortant consequences for our
argument: see Section 7.4 below.

362 Unfortunately much of the literature on care warlakes this assumption, often
implicitly by assuming that care work will be doimormally, and by paying no attention
to formal care (thus begging one of the most furefetal questions of the organization of
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origin of informal care in preexisting personalatedns guarantees or at least
makes more likely the presence of the caring matharacteristic of good care;
and this to a greater degree than in formal canés argument seems to me to be
contentious. Much will depend on the contingentuinstances that influence the
quality of informal or formal care. | will thereferrestrict myself to the weaker
claim that informal provision is a legitimate forofi care provision. Later | will
get back to the precise status of informal provigi®ection 7.4). For the moment
let us concentrate on the market, whose legitinvetly regard to care is far more
often disputed. Two potential objections, allegednerging from special
characteristics of the required kind of person#tienships, try to establish the
market’s inferiority. The first objection maintaitisat contract-based care cannot
specify and enforce the personal relationship requifor care. The second
objection maintains that the caregiver’s capabifiitycaring is impaired where it
is motivated by payment instead of an intrinsicaarn for the care recipient.

First, market-based care (like all formal care)eelon personal relations
formed after care is contracted for between a cwmesuand a provider. The
contractual origin of market care, so the objectioes, prevents the creation of
the kinds of personal relationships necessary$tagugood caring activities. The
reason is that marketized care is based on costthat specify the amount and
kind of care that is to be delivered and — by iggtiion — the amount and kind of
care that the dependent qaot be expected to receive. Contracts purport to make
care into a good with transparent and well-spettifiioundaries. Contracts
therefore fail to accommodate caring obligationkjclw by their very nature are
unspecified and without clear boundaries:

Family work allows no eight-hour day; it offers free weekends, no five-day week,
no fixed holidays a year, no paid sick leave. Wtaat be called a different rationality
owes at least prima facie to the fact that familyrkwis not really operationalizable,
cannot be stipulated in a contract, for those wiokwn their own families. Living
with one’s own child can at times be extremely ah@rand can easily take up twenty-
four hours in a day. In other words, no beginnimgend can be structured into the
working day. An infant, for instance, needs andeexp care all day long. It is hard to
imagine a contract stipulating working hours herat-east not for the caretaking
parents, and we are only concerned here with tiém.

care). For an explicit statement, see Engster: hafee a primary duty to care for our
children, parents, spouses, partners, friends Hral mtimate relations because we usually
are best suited to provide care for them and haeéa#ional history with them that allows
us to anticipate and understand their needs.” EngSRethinking Care Theory: The
Practice of Caring and the Obligation to Care," 66.

363 Beate Rossler, "Work, Recognition, Emancipation, Riecognition and Power. Axel
Honneth and the Tradition of Critical Social Thepgds Bert van den Brink and David
Owen (Cambridge: Cambridge University Press, 200%),. This argument is brought
forward in a slightly different context, that is, @ discussion about the appropriateness of
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The problem with this objection based on the opased nature of care
responsibilities is that the scepticism about thesspbility of molding such
responsibilities in contractual terms is based onoaer-demanding view of
contractual specification. Contracts require a sjpation of the time during
which the contracted person or institution is resgilole and of the kind of care to
be provided. Of course, not every separate actonbe foreseen and described
in such a contract; in that sense the contractssacity remains global. However,
these kinds of global contracts are quite usuamnany parts of economic life
(especially for services). There is no reason wéme avould be different in this
regard. Furthermore, the fact that care is alsaedeutside of the contracted
hours does not argue against these kinds of castrdor in these hours
somebody else takes over responsibility for theeddpnt person. Moreover,
nothing prevents one from concluding a more extensontract for these hours.
In principle, a child or elderly person can evenclaeed for in an institution 24
hours a day (as in orphan houses or elderly housd®re professional care
givers — even if in shifts — make sure that capgrdvided around the clock.

The objection might be slightly reformulated; nawargue that any contract,
because of its global nature, will be insufficigndittentive to the specific needs
of care recipients. The impersonal rules goverrdogtracts prevent caregivers
from catering to the special demands of patienthénway that caregivers in an
informal setting cafd® However, the conclusions of a recent study on care
institutions for disabled persons point in the opf@odirection. Markets make it
possible for clients to differentiate in the canattthey buy with the personalized
budgets allocated to them. As a consequence,utistis do indeed differentiate
between patients, depending on the care obligattmmgracted with each of
them?3®®> Markets — at least in theory — are very well aoleensure that care is
matched to specific needs of dependents. | addntlaakets can ensure this “in
theory,” because there are practical difficultiésreeting these conditions. The
trick for market provision of care is to make stinat medical need and market
demand coincide sufficiently well, i.e. that pateget a personal budget that is

paying for family work (in the scheme offered ircsen 7.1, this is the question of paid
informal provision, not market provision). Howeveahe open-ended structure of care
commitments is equally relevant to the possibiityhaving market-based care provision.
%4 This objection is made by lIris Marion Young, "Reciipn of Love's Labor.
Considering Axel Honneth's Feminism,"Recognition and Power. Axel Honneth and the
Tradition of Critical Social Theoryeds Bert van den Brink and David Owen (Cambridge:
Cambridge University Press, 2007), 208.

35 Kor Grit and Antoinette de BontZorgaanbieders en de ethische aspecten van
marktwerking. De praktijkopgave van het creéren veen passende zorgmarkt
(Rotterdam: Instituut voor Beleid en Management vaiGézondheidszorg, 2007), 49-50.
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adequate for buying the care that fits their ne¢dat patients are sufficiently
capable or assisted to purchase the care theyarktb claim their contractual
rights in cases of conflict. If the contractualuratof market provision points to a
limited appropriateness for market-based care,ie$ in the difficulties of
organizing these practical conditions. Whereveuiihs out to be impossible to
create markets that fulfill these conditions, méskein the danger of failing to
meet vital care needs of dependents. The secoedtaly to market-based care is
more radical. For even if contractual specificasiari care obligations turn out to
be possible, one may hold that the explicit natiréhe exchanges based on these
contracts corrupts what care should be about. “Baa” is motivated by genuine
concern for the other and such concern by defimitiannot be bought and sold.
The required caring motive is incompatible with koip “commensuration” of
the performances of the caregiver (care) and theregipient (payment for care).
Let us call this the incommensurability objectidhholds that caring activities
are corrupted when performances are commensuratadcommon scale, that of
money, i.e. when a monetary value is attached ¢ir ferformance (see also
Section 2.2). Commensuration is a social processeties may grant or refuse
commensurating certain goods with moA®n cases where commensuration of
goods is refused, goods are treatedcanstitutivelyincommensurable. The
standard example is that of friendship and morteig: $aid to be constitutive for
friendship that it is not to be commensurated wittney. One cannot exchange a
friend for money*®’ Similarly some hold that care cannot be commenedrat is

an essential part of care that it is deliveredafwgt caring motive and this motive
cannot be transferred from one person to anothest ds one cannot buy a
friendship, one cannot buy care. If we buy and sate services, the product is

368 |ncommensurability is normally taken to be abdnet ¢uestion whether the value of two
ends, options for action, etc. can be measured @ynmanon scale. This question is often
treated as a deep philosophical question abousttheture of value: when we choose one
action over another, do we actually (have to) comsueate the value of the options in
order to be able to make a choice? In treating censurability as the social process of
assigning a monetary value (price), it becomesrdieat there is nothing in the goods
themselves or in our choice process that forcesmmamsurability or incommensurability
upon us. See Wendy Nelson Espeland and Mitche$tevens., "Commensuration as a
Social Process,Annual Review of Sociologg4 (1998). The underlying philosophical
position is that (in)commensurability is a constime of practical reason. We
commensurate goods when it makes sense to dogwdan to social norms that have to
be justified and can be criticized. See Elizabethdétson, "Practical Reason and
Incommensurable Goods," Incommensurability, Incomparability and Practicaté&son
ed. Ruth Chang (London: Harvard University Pres8,719

%67 Raz, The Morality of Freedom345ff. This position is criticized in Ruth Chang,
"Against Constitutive Incommensurability of BuyingdaBelling Friends, Nous35, no. 1
(2001). and Richard A. Epstein, "Are Values Incomsgable, or Is Utility the Ruler of
the World?"Utah Law Reviewno. 3 (1995).
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not what it seems to be: what actually happen$ias & non-caring service is
being transacted®

This set-up of an insurmountable dichotomy betweane and market
provision (or indeed all formal forms of provisias they rely on payments being
made) is unhelpful. For friendship a distinctiomdae made between a direct
exchange of friendship for money on the one haht& g you are. My friendship
with Anthony. That'll be 30 dollars.”), and the fathat people make indirect
trade-offs between friendships and money, as when &accept a job offer that
will allow them less time to spend with friends.eTmappropriateness of direct
exchange does not entail that options are incorbpmend choices impossible to
make. Rather it means that we make those compareuth choices in a different
way; by refining our interpretation of the demaitldat we face in the context of
different relationship&® Similarly, for care there is no direct exchangetiu#
caring motive for cash. A nurse is not supposesbipto an elderly patient: “pay
me an extra 50 dollars and I'll care for you mor@f the other hand, caring
institutions will have to choose between hiring ajh@nd badly trained personnel
or more expensive and well-qualified personnelbetween prescribing brief or
extended periods of time for a nurse to spend pgiemt. Indirect trade-offs
between care and money, wherever they are necesshgnd can be made.

This response could move the defender of care inbemsurability to another
argument. He might claim that indirect trade-offs the case of care are
themselves inappropriate. In the friendship exantipéeperson finds himself in a
situation in which a job offer and time for friefs have to be weighed. Both
being in the job market and having friendshipsrememal and justified courses of
action; consequently, a conflict may arise. We mggdy: this is the structure of
the world. In contrast, the example of the persbpoécy of the care institution
could be portrayed as an example in which suchdetoff should not arise in the

368 The arguments of most authors are ambiguous baettieeontological impossibility of
market-based care and its normative undesirablige Kittay,Love's Labor. Essays on
Women, Equality, and Dependendyll (on the “nonfungibility” of care work) and
Kathleen Lynch, "Love Labour as a Distinct and Neommodifiable Form of Care
Labour," The Sociological Review2007) (on the “constitutional impossibility” of
commodifying primary care). There is a overlap lewthese objections to market-based
care for dependents and the objection to marketebdealth care (medical care). For
representative examples of the latter, see EdmurRelegrino, "The Commaodification of
Medical and Health Care: The Moral Consequences dPasadigm Shift from a
Professional to a Market EthicJournal of Medicine and Philosopta4, no. 3 (1999); M.
Cathleen Kaveny, "Commodifying the Polyvalent Good H#éalth are,"Journal of
Medicine and Philosophg24, no. 3 (1999); Annelies van Heijslienslievende zorg. Een
ethische kijk op professionalitdikampen: Klement, 2005) and Annemarie Mol, "Klafht
zieke?" inDe logica van het zorgen. Actieve patiénten en @mzgn van het kiezen
(Amsterdam: Van Gennep, 2006).

%9 aAndersonyalue in Ethics and Economic2-63.
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first place. The world should have been structuiedsuch a way that care
institutions do not exist at all — and all care Vdolve done informally, outside of
the corrupting influence of markets and monetavyarels. This argument tries to
show that if the constitutive incommensurability difect exchanges is socially
constructed, so is the (non-)permissibility of nedi trade-offs. But this idea rests
on the naive view that there is a world availablevhich care is not traded off
against other goods. Even if care is provided mglly, it has to be traded off
against all kinds of other goods, not the leastresjanoney, for the simple reason
that care work consumes time and energy and reqthie¢ the caregiver give up
other activitie$’® If the provision of care out of caring motivestisimply the
impermissibility of any trade-off with other goodthen care would be an
unrealizable good.

This establishes, | take it, that there is no ppiec objection to paying for
care. Payments for care do not necessarily cothgppersonal relationships and
concomitant caring motives associated with gooe.cahis transforms the issue
into a more diffuse, empirical issue about wheth&yment tends torowd out
caring motives. The simple version of this hypothés that the payments usual
on markets tend to crowd out the caring motivesmsa to personal relations of
care (analogously to Richard Titmuss’s thesis alibat market crowding out
altruism in blood donatiori)! This hypothesis may be used to explain why care
work has traditionally been poorly paid: the retimate to commodify care
actually keeps wages low (the so-called “care pghal’® In this explanation, the
great intrinsic reward for caring “compensates” limwv wages — it provides the
opportunity for signaling that one is not in it fitre money (in a way mimicking
informal care). That explanation has a very cyniedge, however, for its

370 Some may hold that this sacrifice itself is cansitte of “real care;” but that is a
contentious argument: the care definition only dedsathe presence of a caring motive,
and it is not self-evident that a sacrifice of atbeods is necessary for one to have such a
motive. The argument from sacrifice can also betipally used to convince people how
noble care is and meanwhile pay them lower wages.

371 Folbre and Weisskopf, "Did Father Know Best? FaesjliMarkets, and the Supply of
Caring Labor."

372 This is only out of several possible explanatidasgland and Folbre note five causes
for the care penalty: devaluation of care work biseaof a gender bias, low wages as a
“compensation” for the intrinsic rewards of carerkyanability to internalize all the public
goods benefits of care (free ridership), voter diivgness to provide the public sector
with generous funding, and the belief that care ldidoe demeaned by commaodification.
They remain uncertain about the size of the camalpeand the respective influences of
each of the causes mentioned. See Paula Englandaanay Folbre, "The Cost of Caring,"
Annals of the American Academy of Political andi@dgcience(1999). For a distinction
between neoclassical and institutionalist explamati Nancy Folbre, "Holding Hands at
Midnight:" The Paradox of Caring LaboFeéminist Economics, no. 1 (1995).
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practical implication is that paying lower wageslwesult in care of higher
quality. According to Julie Nelson,

the belief that being interested in money signgleédiness” may also reflect, in some
cases, a strong gender and class bias. The ndtanahyone could live somehow
above the financial struggles of this world mayabeestige of the image of the white,
middle-class femininity idealized in the Victorigangel in the house.” Squeamishness
about money is a luxury only affordable by thoseowvdlan assume that someone else
will take care of them. The rest of the world knaoallstoo well that gaining access to
money is a necessif&z.3

A more complex hypothesis has been developed,ngtdtiat payment may
actually crowd-in care at lower levels of payment anly crowd-out care at
higher levels of payment. At low levels, paymentkes people feel socially
rewarded and recognized so that they tend to iserélaeir supply of care with
increases in payment, while at higher levels ofnpanyt the opposite happens and
payment crowds out intrinsic motivation and suppfyare® There is empirical
support for this more complicated hypothesis. Adekcribed in the previous
section, the use of payment for informal provisidoes not undermine the
willingness to provide care informally. Paymentsagh does not seem to be the
problem. A study of home health care (i.e. fornakcdelivered by professionals)
confirms this. Caregivers devise strategies togmetthat money does not play a
role in the relationship with their clients. In dtitth, they regularly perform tasks
that remain unpai&f®> The real problem for many caregivers, accordinghte
study, is not the introduction of money in carirglations. Rather, it is the
bureaucratization of care that comes with the jsalitand managerial control of
care. Most forms of formal care are paid for bydtparties, who are not a party
to the primary care relationship (either invesiorsnarket-based care companies
or government agencies controlling public fundf)ede third parties press for
minimization of costs, either to increase profitsd gplease shareholders or to
minimize public spending and please tax payerss phis a constant pressure on

873 Julie A. Nelson, "Of Markets and Martyrs: Is it @ Pay Well for Care?Feminist
Economics, no. 3 (1999): 49. Such an interpretation isfoeted by the fact that in many
other professions intrinsic reward is not penaliaedll. As England and Folbre state: “But
every job disproportionally attracts people whalfthe job requirements an amenity. For
example, intellectually demanding work attractssthavho enjoy using their mind, yet
cognitive requirements have a positive, not negatreturn.” England and Folbre, "The
Cost of Caring," 44.

374 Julian Le GrandMotivation, Agency and Public Policy. Of Knights afigaves, Pawns
and QueengOxford: Oxford University Press, 2003), 51-55.

87 Deborah Stone, "For Love nor Money. The Commodificaof Care," inRethinking
Commodification. Cases and Readings in Law and Gylieds Martha M. Ertman and
Joan C. Williams (New York: New York University Pse2005).
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primary care relations; these need to be made “neffieient,” by obeying
standardized procedures and minimizing expendiafréime and energy per
patient’”® This suggests that the real issue is not so mucthe supply side
(caregivers’ motives and payment) but on the densdd. Care suffers from
underdemand — and this explains both why care @lp@aid and why the
expression of caring motives in care work is dfiflednderdemand is the
consequence of a lack of real power on the partané recipients, given the
control of third parties over budgéfts.f the issue of payment presents a limit to
formalized, marketized care, then, this is due he practical inability or
unwillingness of these third parties to give cageipients effective control and
adequate budgets for care. A practical condition Having legitimate care
provision through the market is that it solves tteficiency, wherever it arises.

In conclusion, neither of the two objections to kettbased care succeeds.
The contractual nature of market-based care previde principled problem to
the open-ended structure of care, nor do paymeatessarily prevent the
required caring motives from arising. As | argutth practical conditions under
which market care is delivered are crucial. Botlrkeaiprovision and informal
provision are legitimate in their own way. Wheneca provided informally, care
is sustained by an intrinsic interest of personsdanh other (as in friendships), a
biological bond (family or relatives), a “communivy fate” (as in neighborhoods
or voluntary associations), etc. These care a@s/iexpress and reinforce the
different kinds of previously existing relationskipThe market, because of its
contractual basis, cannot perform a similar functin the market new care
relations are forged only at the moment of andtfar sake of care activities
themselves (see Section 2.4 on the impersonalithefnarket). Nonetheless, in
providing an alternative for care on the basis mvjpusly existing relations
(when these are absent) or even an escape from(thleem these are unwanted),
the market has its own useful function in the imgtbnal landscape of care. This
amounts to saying that an institutional pluralisnthie best arrangement for care:
informal and market-based care should exist sidgidg?"

As for many other goods, an institutional pluralifmcare can prove to be an
uneasy alliance in which protagonists of each nufderovision try to assert the
superiority of their preferred mode of provisiong.eby changing cultural and
legal norms that govern care relations. We stillehto establish what the relation
between informal and market provisiorwithin the setting of institutional

375 |bid. 282-86.

377 Nelson, "Of Markets and Martyrs: Is it Ok to PagNor Care?" 56.

378 Note that this is one example where the alterratistitutional strategy of “incomplete
commodification” cannot do justice to the distinmtocess value of both modes of
provision for caring; see Sections 3.1 and 3.2).
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pluralism should be. The remainder of this chaptdt be devoted to that
guestion. To answer it the internal perspective tha have taken so far is
insufficient. We do not only need to establish ligitimate normative demands
of caregiver and care recipient upon the practie. also need to establish the
external demands by the wider social context upencare practice. What is the
place of care amidst other social practices? Wimatskof demands do these other
practices put upon care?

7.3 Work as the Guardian of the Caregiver's Emanciption

The single most important external factor influergcthe opportunities to engage
in caring activities is the extent to which peopéeticipate in formal employment
through the labor market. For convenience sake|lll refer to this form of
participation as “work*° The fact that those who have done and still ddotiik

of caring, women, engage in work to an increasixtgré has given rise to the
problem of the “work—care balanc&” In this section | will first qualify this
external influence in terms of capabilities andnttdiscuss the three models
Nancy Fraser has sketched to deal with the probhamnworking commitments
raise for the organization of care.

As an addition to the local normative theory forecaleveloped in the
previous section, we should recognize the impodasfche capability to engage
in work. It is to be classified as a morally reguircapability. This claim should
be understood — as all the other claims about taiiss of capabilities — in a
contextual manner. In present-day modern socidtissa fact of life that many
kinds of human activities can only be realized toeaningful extent in work. Put
bluntly, for many activities the corresponding hgldimply is not an alternative
that is comparable in worth — it lacks the degrieerganization, the level of skill,
opportunities for social esteem, etc. This rolemofk in giving access to these
activities is not a universal and timeless truthf Hs current predominance
requires giving each person the capability of emgagn work. In addition, the

879 As should be clear from the discussion so famgrisider caring also as work. In this
section | bow to common usage and use the termK'Wwmr refer to having a job that
competes with informal care aspirations and ohilgest

380 For a well-balanced empirical study of the prokdeim combining work and family
obligations in the US, see Jerry A. Jacobs and IgathGersonThe Time Divide. Work,
Family, and Gender InequalitfCambridge, Massachusetts: Harvard University Press
2004). For an analysis from the perspective of cnaijpve welfare state analysis, see
Margarita Ledn, "Welfare State Regimes and the&@da@iganization of Labour: Childcare
Arrangements and the Work/Family Balance Dilemridé Sociological Revie®3, no. 2
(2005).
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financial independence that may be gained througtk&lso counts in favor of
making this capability a moral requirement. It &rdhif not impossible to have
equal standing as a person in a society if onenjgsloto a group that is
systematically excluded (through formal laws oomfal, social norms or both)
from labor market participation and the financradépendence that it brings. This
kind of equal standing has proven to be especiathblematic for women.
Women’s emancipation involves giving women the c#gato act upon their
choices and given the centrality of work, they aarimave this capacity without
having the capability to work. Therefore this capgbshould be available to
everyone, not just to the male half of the popatatiThe normative claim isot,
of course, that the conversion of this capabilityoi actual functionings is
required. Men and women alike may choose not tckwidhey want to (and can
afford to0)*** There is no legitimate dictate that people shokd forced to
cooperate to ensure maximum labor market participathroughout the
population.

As a consequence, there are rtows capabilities for potential caregivers that
play a role in organizing care, not just one: tlapability to work and the
capability to care. Our question now becomes whatrelation between these
two should be. To answer that question, in the nedsa of this section | will
present and discuss Nancy Fraser's thorough norenativestigation of the
relations between “work” and “care” in the currépostindustrial welfare state.”
She outlines three models to restructure the oxlatbetween work and care in
the face of the decline of the male breadwinnerehdd which families divided
work and care responsibilities along gender |ifi&$he first model she calls the
“universal breadwinner model.” Its aim is “to emablvomen to support
themselves and their families through their own evagrning,” by creating “full-
time, high paying, permanent jobs” for them. Untlés model, care would be
“shifted from the family to the market and the stathere it would be performed
by employees for pay*® The universal breadwinner model requires that bare

38! The price paid for this focus on combining worldarare is that | will be unable to
discus the very important issue of those unabledik; that is, whether parents (mainly
mothers) with childcare responsibilities shouldabée to receive welfare support from the
state and be exempted from work obligations. Séml#th Anderson, "Welfare, Work
Requirements and Dependant Cadglirnal of Applied Philosoph21, no. 3 (2004). and
Nancy Folbre,The Invisible Heart. Economics and Family Val(Eew York: The New
Press, 2001), 83-108.

382 Fraser's model is applied to evaluate child canécies in France and the UK by Diane
Perrons, "Care, Paid Work, and Leisure: RoundingTifengle," Feminist Economic$,
no. 1 (2000).

383 Nancy Fraser, "After the Family Wage: Gender Baaitd the Welfare StatePolitical
Theory 22, no. 4 (1994): 601-02. For an outline of simitaodels with some small
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commodified to a large extent. The second modgids‘'caregiver parity model,”
which aims “to enable women with significant donmestesponsibilities to
support themselves and their families, either thhooare work alone or through
care work plus part-time employmer#®The main institutional innovations to
implement this model, according to Fraser, arestesy of caregiver allowances
to compensate women for care activities plus wa@lreform which guarantees
opportunities for part-time work, flexible workifwurs, parental leave, etc. As a
consequence, the bulk of care work will remairhi@ household, instead of being
outsourced to the market or the state.

Fraser uses a complex set of seven criteria taateboth models. In the end,
she concludes that neither of them satisfies geratprity. The universal
breadwinner model is faulted for universalizing tmale norm of paid work,
while only valuing female work (that is, care workhstrumentally: “it is what
must be sloughed off to become a breadwinner. itoisitself accorded social
value.”®®® Also, the imposition of this norm will still workut unfairly to women
insofar as the commodification of care work canendse complete. It gives rise
to new coordination tasks, which will mainly befalh women: their “second
shift.” The caregiver parity model values care hyaficially supporting it.
However, it will institute a labor market segreghieto full-time career jobs and
part-time flexible jobs (the “mommy track”). As arsequence, care giving
‘remains associated with femininity. Breadwinnirigelvise remains associated
with masculinity. Given those traditional gendes@sations, plus the economic
differential between the two life styles, care giyiis unlikely to attain true parity
with breadwinning®® In two different ways, then, the two models failachieve
gender equityand equal status for care work compared to paid wéilaser
summarizes her findings as follows:

Although both are good at preventing women'’s pgvarid exploitation, both are only
fair at redressing inequality of respect: Univerbedadwinner holds women to the
same standard as men while constructing arrangsrttettprevent them from meeting
it fully; caregiver parity, in contrast, sets upl@uble standard to accommodate gender
difference while institutionalizing policies thaaif to assure equivalent respect for
feminine activities and life patterns.... Neither rahchowever, promotes women’s
full participation on a par with men in politics camivil society. And neither values
female-associated practices enough to ask men theio, too; neither asks men to
changee’.87

variations, see Jane Lewis, "The Decline of theeBrleadwinner Model: Implications for
Work and Care,Social Politics(2001), 157.
384 Fraser, "After the Family Wage: Gender Equity #melWelfare State,” 606.
385 i
Ibid. 605.
3% |bid. 609.
%87 |bid. 610. Of course, the choice between a fernidisal of competing on male terms
versus an equally feminist ideal of valuing difiece is long known to be a headache for
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The solution, then, according to Fraser, would dealévelop a third model in

which gender itself is deconstructed, so that vedhk and care activities would

be associated with masculinity and femininity toegjual extent. She admits this
is utopian under current circumstances, but notetheprovides a rough outline
of what this model of deconstructed gender wouldamfor the practice of the

welfare state:

Unlike caregiver parity, its employment sector wbuabt be divided into two different

tracks; all jobs would assume workers who are daeeg too; all would have a

shorter work week than full-time jobs have now; aldwould have employment-

enabling services. Unlike universal breadwinnenvéxer, employees would not be
assumed to shift all care work to social servi@msme informal care work would be
publicly supported and integrated on a par witldpaork in a single social-insurance
system. Some would be performed in households lagives and friends, but such
households would not necessarily be heterosexudeaufamilies. Other supported
care work would be located outside of householtigather — in civil society. In state-

funded but locally organized institutions, childieadults, older people, and others
without kin-based responsibilities would join pareand others in democratic, self-
managed care work activitid®

Fraser does not give her preferred model a nameijlllrefer to it as the
“universal caregiver model.” Before assessing theiae situation that her three
models provide us with we have to make one importadification.

This modification concerns the caregiver parity elodHere Fraser suggests
that taking the route of paying for care means wanen will keep on doing so,
be it with better remuneration. However, therearkeast three possible payment
schemes, with very different resut8.The first kind of payment is where the
caregiver is compensated for buying care servioethé market (cf. the quasi-
market mode of provision). This fits the univerbae¢adwinner model. A second
kind of payment scheme is where the caregiver ispemsated for providing care
herself (cf. paid informal provision). This is wHataser has in mind; it supports
the caregiver parity model. In a third kind of pamh scheme a budget is
allocated to the caregiver who can choose hersetfng both of these options.
This leads to an unknown outcome, depending on fp@eple will choose to use
the budget. It could lead to a realization of arfiythe three models. If people

the feminist movement. See Kittay on the “dilemnfiaifference.” Kittay,Love's Labor.
Essays on Women, Equality, and DependeBeyl. For a clarifying discussion of the
policy implication of these two stances, see Fgltiidolding Hands at Midnight:' The
Paradox of Caring Labor," 83-87.

388 Fraser, "After the Family Wage: Gender Equity #melWelfare State,” 613.

389 Adapted from Angelika KrebsArbeit und Liebe. Die Philosophischen Grundlagen
sozialer GerechtigkeitFrankfurt am Main: Suhrkamp, 2002), 75-77.
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would use their budget to buy care services toampltheir personal care
activities, it would lead to universal breadwinnéf.they would use it to

compensate women for care work it would lead tegier parity. If they would

use it to realize equal care and work combinationsboth men and women, it
would lead to the universal caregiver model. Initoig, this kind of payment

scheme could lead to a heterogeneous situationewtdferent parts of the
population would go in different directions, noaliging one particular model at
all but rather a combination of all of them.

Angelika Krebs has explicitly proposed this thirgtion (let us call it the
“caregiver choice model”) as superior to Frasertgpian universal caregiver
model. She raises two objections to Fraser’s mdmteh of which are pertinent to
our subjectThe first is that simply rearranging work time & tassumption that
every wage-earner will also have care responsésliioes not necessarily cause
men to assume care responsibilities, especiallyimthe absence of additional
social pressure. Krebs's second objection is evererimportant. She appeals to
the fundamental value of choice to argue that gespbuld decide for themselves
whether or not they want to assume care respoitigiibr not*® Let us consider
each of these objections in turn.

| think that Fraser can very well admit that thestfiobjection provides an
important practical difficulty for her preferred ael. The realization of the
model requires the very shifts in cultural normeuwlcaring and gender roles that
its policy measures want to facilitate in bringialgout®** This circular structure
is part of what makes the model so utopian. It doets however provide a
decisive argument against the model. For this kirfidcircular structure is
characteristic of many other cases where shiftsuiblic policy and in cultural
norms mutually presuppose each other (think of |pvesnoting the interests of

30«35 gkonomisiert das Halbtags-Modell zu wenig. Bemne gesellschaftlichen Druck,
allein durch Reduktion der formellen Arbeitszeit,rden Familientatigkeiten sicher nicht
Teil der Biographie eines jeden Gesellschaftsmilglie werden.... Gegen
gesellschaflichen Druck zur Uberwindung der gesttlehen Arbeitsteilung hatten wir
auch nichts einzuwenden. Aber gegen das Lebensiktahdier Familiendienstvariante
haben wir sehr wohl etwas einzuwenden. Es mussnddenschen selbst iberlassen sein,
ob er Fortpflanzungs- und Pflegearbeit leisten vatler nicht. Solange familiale
Kinderaufzucht und Altenpflege damit sinnvollerveigyesellschatftlich arbeitsteilig
organisiert sind, gehoren sie in den ékonomischamRaind auch der Verweis auf die
Selbstverwirklichungspotentiale dieser Tatigkeituft ins Leere.” Ibid. 70. Eva Kittay in
the end also opts for this route, and hopes that @an be degendered by paying for it, in
combination with side-policies such as “trainingugg boys, as well as young girls, in
caring skills.” and “restructuring the work plac&Va Feder Kittay, "A Feminist Public
Ethic of Care Meets the New Communitarian Familyidg! Ethics 111, no. 523-547
(2001): 544-45.

%1 Kevin Olson, Reflexive Democracy. Political Equality and the fafed State
(Cambridge, Massachusetts: The MIT Press, 2006), 74.
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the disabled, of non-smokers, of animals, etc.padbsupposing the sensitivity for
these interests among the electorate that they teepkomote). In practice such
circularity is overcome by incremental steps fomvar both norms and policy
that mutually support each other. Moreover, Krebsgn preferred solution
suffers from the same weakness. If cultural noremsain static, giving families a
choice in spending budgets does not promote fuigeader equality in caring.
On the contrary, those budgets will be considemdpensation for women’s care
burdens, which remain unaltered. It can well beuadgthat Fraser's model, if
anything, performs better on this problem. Reariramgvorking time will at least
make time for men to assume care responsibilitiess providing women with a
strong claim against men, who can no longer exthesmselves by pointing at the
burden of their work responsibilities. Krebs caryoascape this conclusion by
arguing that gender equality is less important tbhoice for parents. And this
consequence is, as the saying goes, the bulldtitdse

For, with the second objection Krebs argues agaimsse feminists who
object to payments for care on the grounds thafifiports current gender roles.
She complains that these feminists act paterredifti and probably also
counterproductively by enforcing their preferredoice upon the whole of
society. Just as attaching a right to payment dalynformal care would be
paternalistic, so would attaching it only to therghase of commercial care.
Giving women a real choice between caring and vmgrks just what is due, she
maintains®®* This dispute goes right to the heart of the is3lmse who want to
defend the universal caregiver model can reply #rat choice under current
circumstances is not completely free either becaas&l norms may prevail that
favor using personal budgets for female care watkear than market-based care
(leading to the caregiver parity model) or vice saefleading to the universal
breadwinner model). The pressure to conform to sumims may be hard to
resist. Nevertheless, this response is insufficiergstablish a preference for the
universal caregiver model over the caregiver chommalel. Krebs might reply
that a formal choice is better than no choice. pasate argument is needed why
the substantial outcome of both sexes engagingaie @and work, without
(completely) commodifying care responsibilitiese(i.the universal caregiver
model) is required.

392 Krebs, Arbeit und Liebe. Die Philosophischen Grundlagezi&er Gerechtigkejt89-
90.
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7.4 An Institutional Pluralism for Care

So far, the normative discussion of care providas established two points.
First, both informal and market provision are legédte modes of provision for
care. They each organize care in a distinctly y@tiavay. This makes the case
for institutional pluralism (Section 7.2). Secotige capability to engage in work
has been added to the discussion, which led tgitbielem of combining work
and care responsibilities. Two main contending ndmve been considered
which propose to deal with this balancing problenaidifferent way: supporting
care financially, and redistributing care and wedually over the sexes (Section
7.3). Both models acknowledge that care is to h@paered institutionally, but
they do so in a very different way. Which modetdse preferred? In this section
| will argue that this question must be answerdtedintly according to the type
of dependency at stake. For those care relatianglicch an obligation exists to
act upon the preexisting personal relation betwese receiver and caregiver,
Fraser’s model is to be preferred. For other celations, Krebs’'s model is to be
preferred.

Let us begin by reinstating the importance of theratly required capability
of the care receiver. Basic needs for care on #reqf care recipients are to be
fulfilled. It is not at all self-evident that theseeds will somehow be satisfied
(see Section 2.5 on the strategy of non-satisfadtiogeneral). Indeed, Arlie
Hochschild argues that one “solution” to the carefiat created by the
breakdown of traditionally gendered families, isittmorms for care are shifted
downwards, as when latchkey children are redefastthildren in self-care,” or
when elderly people in institutions are suggesyiymrtrayed as “content on their
own.™% This scenario is a likely outcome if the problefrcombining care and
work remains thoroughly privatized, that is, ifisttreated as a problem that is
created within families and should therefore aleadsolved by those familié¥.
Furthermore, privatization of the problem leadsatsituation where care needs
will not only go unfulfilled, but also where manylge the dilemma by not
having children to care for in the first plat®.The question, then, is how we

393 Hochschild, The Commercialization of Intimate Life. Notes fromméoand Work219-
20.

394 For an analysis of the care problem in terms efpihivatization of modern risks, see
Ulrich Beck, Risk Society. Towards a New Moderr{itpndon: Sage, 1992), 116-17. The
privatization point of view is sometimes defendeithwthe argument that families that
choose to have both men and women work choosergo fine gains of specializing in
household tasks that the classical role of houseofiers. See Joseph Healtlne Efficient
Society. Why Canada Is as Close to Utopia as It Gedsonto, Ontario: Penguin, 2001),
246.

3% Given declining birthrates, this part of the saemi already happening. In view of the
fact that many Western societies are already ageirfgrther decline in birth rates has
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ensure a sufficient supply of care in face of thet that when the costs of caring
for individuals are sufficiently high they will tip evade caring responsibilities.

One could argue that commodifying care providesréeptly feasible solution
to realize this commitment. So why not bring casetlie market to a nearly
complete extent? It would enable care recipientseteeive care and it would
enable women to work on an equal footing with ménthe market is as
legitimate as informal provision is (as | arguedSaction 7.2), why not let it
predominate care? Of course we would not havedegpibe such a solution; for
in the kind of payment scheme that Krebs argues geople are — at least
formally — free to choose between both forms ofec@ut would there be any
problem if, on the basis of such a scheme, pegpknd large prefer to marketize
care instead of providing it informally? Here ieses insufficient to point to the
distinct value of informal care in embedding camdidies in pre-existing
personal relationships. For on the one hand ttemoireason to think that the
establishment and continuation of personal relatam@ impossible without care.
Many personal relations go on most of the time aithone person being in a
state of dependency and the other caring for himti@ other hand many care
relations develop in a market setting without thécessarily leading to care of
lesser quality.

A legitimate reason to impose a model that restriibe commodification of
care responsibilities arises only in those case®revhcaregivers have an
obligationto care for their dependents. In Section 7.2, swe that the caregiver
normally has the legitimate opportunity not to aobn her capability to care; she
can refuse to take care of dependents. Here weuataothe possibility that the
right to this refusal has to be declined for thoases where the care receiver’s
capability to be taken care of has to be interprete the capability to be taken
care ofby some specific persdgince the latter is a morally required capahility
the application of the priority rule overrides tkharegivers’ capability). The
paramount example of this case is children, wheetaxelaim that their parents
take care of them.

Society expects — and needs — parents to provaedhildren with continuity of care,
meaning the intensive, intimate care that humamdseineed to develop their
intellectual, emotional, and moral capabilities.dAsociety expects — and needs —
parents to persist in their role for eighteen yearslonger if needed. A variety of

severe social consequences. As Nancy Folbre hagedr(and many others as well),
children are a public good. Folbr&he Invisible Heart. Economics and Family Values
111.
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social and legal institutions convey a common ngessBo what it takes to give your
children the continuing care that they need. Rupbi: “Do not exit.%

It is important to be clear about the basis angheaf this obligation. Its basis is
the child’s interest in developing her capacity &gency, not the parents’ interest
in having a relationship with the child. This irdst is best protected if at least
one adult provides her with what Anne Alstott calitentinuity of care.” This
position does not require defending that the mothbetter placed than the father
to be this person. There is no commitment to nhaw gender roles. Neither
does this position require defending that no addili caretakers can be involved,
as they are in day care centers. The obligatiothas parents have the main
responsibility, not exclusive responsibility. Nooes this position require that
parents are biological parents to the child. Fameple, they may also have been
put in that role as foster parents. Finally, th@sifon also does not require a
denial of the fact that in exceptional cases it rhayin the best interest of the
child to be removed from her parents’ care givififgrés (or lack of them). All
that is required is a parental obligation that easucontinuing care for the
child>*” As far as | can see, there is no knockdown argtimdry such an
obligation could not be extended to other formgafe, for example to care for
elderly relatives (or even to care for those withom one doesn't have a
biologically determined connection, like friends reighbors). Nonetheless, the
child’s case with its interest in having continudy care is arguably the easiest
one to make. In the end this differential judgmembut childcare and other forms
of care may betray a culturally variable, Westertigment on care relations; but
that only proves once again the inescapable costnditiveness of the
application of the capability theof$f

3% Anne Alstott, "What Does a Fair Society Owe Chitdreand Their ParentsEordham
Law Reviewr2 (2004), 1942.

397 My argument here relies on the fact that as argénele we may assume that parents
are the addressees for this obligation because dreeyest placed to take care of their
children. Some are sceptical that this general lvekt captures the child’s interests. They
are impressed by the force of the redistributioobfgm: if the well-being of children is
crucial, why not redistribute them to those who talte care of them best, whomever that
may be? If one takes this problem seriously, ackwiitom a child-centered argument to a
parent-centered argument would be needed, showiagarent’s interests in having a
relation with their children. One such argumentfifered in Harry Brighouse and Adam
Swift, "Parents' Rights and the Value of the Farhithics 117 (2006), 92-95. | think
however that we can have more faith that as apatents will be the best caregivers for
their children, and then allow exceptions and coplate a removal from their parents
when these have proven to harm or neglect thel’shivell-being.

3% An empirical study on elderly care put the magsrfollows: “Taking account of the
views of elderly people and their families, it iar that the assumption of a general
preference for informal care is too simple a vid¥articular family members may be
irreplaceable in some ways — a visit from a volonteisitor does not have the same



219

Whatever the exact circle of relations to whichigdtions to care extend,
there is such an obligation then at least parthef ¢are activities in question
should not be handed over to market-based cariéuiians. For it is impossible
to take upon oneself the primary responsibilitycare for the well-being of
children (to stick with them), without actually dgj the care-taking oneself, at
least part of the time — otherwise no meaningfuspeal relation between parent
and child will be established in the first placeceR if it is conceivable that
parents remain primarily obliged to care for thehildren while practically
delegating the task to others, at some point détegarevents the caregiver from
exercising her primary responsibility. Where exadtiat point lies remains a
source of debate. This parental obligation requanesnstitutional setting which
makes it possible to fulfill it, while at the sarime giving opportunities for the
conversion of that other morally required capapilinto functioning — the
capability to work. The conflict between these twapabilities (the child's
capability to receive parental care and the pareasability to work) cannot be
resolved by discharging either one of them, sihey are both morally required.
Therefore a solution must be found which recondtesn as much as possible.

It is to this end that Fraser’'s universal caregiweydel is superior to the
caregiver choice model. In redistributing care fohildren and work
responsibilities over both men and women, it accones the fulfillment of
obligations for informal childcare and the oppoityrto work on a gender-
neutral basis. Insofar as a system of paymentsategovers would be able to
reach the same substantial outcome, it would batamative. However, the fact
that it requires people who voluntarily choose utfilf care obligations to put
themselves at a job disadvantage compared to otheoschoose to formalize
their care obligations, or who have none, makeshfermost important argument
against it. In assuming that all workers are alacegivers, Fraser's model does
make a choice that puts workers without care resipdities at a disadvantage
(because they have to restrain their work effag® below). However, this is the
price to be paid for supporting those who do haae @bligations. There is no

meaning as a visit from a daughter — but it is @@ty to see why this argument about
social contact necessarily extends to the perfocmaf practical tasks.” [i.e. to caring
activities, R.C.] Hazel Qureshi, "Boundaries betweemnfal and Informal Care-Giving
Work," in Gender and Caring. Work and Welfare in Britain archi®linavia ed. Claire
Ungerson (London: Harvester Wheatsheaf, 1990), B&n though there often is a
responsibility generated on the basis of familg tie ensure that care is being taken by
someone (most often, some institution), the coioncthat such care can be formalized is
strong. Qureshi even notes that many elderly thexes@refer not to burden their children
with extensive care obligations. Qureshi, "Boundakietween Formal and Informal Care-
Giving Work," 67. However, in other types of sometand cultures there has been and
still is strong obligation to care for the eldeyperson, grounded in the conviction that it
is a constitutive part of the elderly person’s bamed for care.
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middle ground — a policy that does not support gigezs implicitly supports
those without caregiving obligations.

The flip side of this argument is that there aeacllimits to the obligation of
primary caregivers as well. For the care recipighild) the reception of care
exclusively by the primary caregiver (parent) isrideental to her basic need of
care. At some point receiving care by their parpnévents them from becoming
acquainted with the wider society (other childrether adults§?® Children also
have an interest in learning from others than tipairents and experiencing a
wider range of views on all kinds of mattéts.These limits suggest the
appropriateness of a division of labor between anjmcaregivers obligated to
deliver care informally, and formal forms of cacefill up the remaining need for
care and give children a wider range of encountdrite simultaneously giving
parents opportunities to wofk. It is this substantive division of labor between
informal and formal care that should inform thetitogionally pluralist setting
that we are looking for in the context of childcaWhat would it require in
practice? Jerry Jacobs and Kathleen Gerson argukein study on theTime
Divide that three sets of policies are required. Firggh hguality childcare and
after-school programs to ensure that caregiversatsmwork. Second, flexibility
in work schemes combined with equal opportunitytgetion to those who
choose to make use of such flexible schemes. Thasesets of policies are not
enough, however:

While individuals need more options and suppontshsefforts need to be part of a
larger, more integrated effort to restructure theices and alternatives that form the
context of choice. Individual choices put the ommsworkers to use family-friendly

policies, even when doing so can endanger one,scanieer, and financial security. As
long as the culture of the workplace and the mesdegm bosses and supervisors

3% One may argue that there is no need for care leysimary caregivers (such as
parents) to be formalized dtthersin the informal setting take care. Indeed, Frasgues
that the part of childcare that parents cannotlifgliould be taken over by civil society at
large. This calls for the reversal of the nucleamify and the return to village-like
situations in which broader circles of persons tasponsibility for children. While | have
no principled problem with this in general (to ttantrary), its realization seems very far
from contemporary realities.

400 For elderly persons the limit lies where care byamily member at some point
becomes impossible because medical needs requie lpa others who are more
professionally apt to perform intensive forms afeca

401 Folbre and Nelson argue that the part of care ithabmmodified is the time that
parents would only have been “on-call” anyway, witleir primary attention elsewhere.
The part of care that is retained for informal ps@n is the more intensive time with their
children. Nancy Folbre and Julie Nelson, "For LareMoney — or Both?'Journal of
Economic Perspectived4, no. 4 (2000): 128-29. There is an analogy betwthe
formalization of care for such time and the formafion of security responsibilities
formerly executed as part of non-security profassisee Section 5.3).
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equate work commitment with overwork, workers facé¢damned if you do and
damned if you don't” set of alternatives that exemhsiderable costs no matter what
the choice. Those who take advantage of family-suggolicies must bear the costs at
work, and many will understandably forgo such “oppnities” in favor of protecting
their work and career prospec“&z.

Therefore, they propose that work time be regulétganandating payment for
overtime for professional and managerial workergerding health care and
other work related benefits to part-time workeisjiting mandatory overtime,
and most radically, by proposing a general redactio work time: a 35-hour
workweek. Although | agree with them that this Isst of policies is necessary to
realize Fraser's universal caregiver model, | widit try to defend it her&®
However, in the next chapter | will return to thesue of work time, arguing for
the same position for completely different reasons.

Finally, a separate practical condition for thebsiy of this form of
institutional pluralism is that formal and informedregivers concerned with the
same care recipients must cooperate wherever catigreis necessary to provide
continuity of care. They will have to exchange mfiation about the dependent’s
physical and mental condition, medications andtitneats he should receive, etc.
(this condition is similar to the condition of caption for public police and
commercial security providers that we encounterfdre in Section 5.4).

To conclude this chapter let us now turn brieflythe other category of care
activities, where no obligation for care is estsiidid. | stated that institutional
pluralism should take the form of leaving a chdietween informal and formal
care. To that end one might use Krebs's caregiteice model, although in
many situations the more logical solution will bet no leave the choice to the
person wanting to discharge care responsibility. (e child toward her elderly
parent) but to the care recipient himself. Howetese budgets are allocated, one
may object to this conclusion by saying that caretiiese dependents may also
give rise to a conflict between care and work. Barse situations the gender
problem will not be solved if women disproportidgaéngage in these kinds of
care because of prevailing social norms. Giverbtirden of care, their capability
to work will not be completely realized, that ibey will still be more or less
heavily disadvantaged in the labor market, havimghoose part-time or less-
fulfilling jobs.

402 3acobs and Gersofihe Time Divide. Work, Family, and Gender Ineqyalis9-202.

403 |n the Dutch context | have argued for the esshiblient of a nationwide 30-hour
workweek. See Rutger Claassen, "Kindertijdwerk. Edeidpoi voor de 30-urige
werkweek [Kidtime work. A Plea for the 30-Hour Werkek]," Socialisme & Democratie
64, no. 1/2 (2007). There | also discuss econorbieations (about allegedly missed
productivity growth and GDP growth).
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My response to this objection consists of threetspaFirst and most
fundamentally, since for these forms of care ndctstobligation can be
established, society cannot be expected to do tiame to support financially
those who choose to do it, by compensating thggerses and forgone earnings
(see Section 7.1 on paid informal care). In mitwatbf the (perhaps for some)
harsh consequences of this form of institutionaradism, two counterbalancing
considerations must be taken into account. Sedbed;onflict between care and
work for these other forms of care should be sona¢wdownplayed. Childcare,
given its long-lasting and comprehensive charadsefar less easy to combine
with work than care activities for others (and te textent that these others
require very intensive care, such as heavily deshlglersons, a non-institutional
solution will be unfeasible anyhow). Third, we caay that the quite radical
social rearrangement of work that the universalegizer model requires,
although primarily directed at solving the work-egroblem with respect to
childcare, would also benefit those needing timeat@ for non-child dependents.
A general reduction of working time can be usecmgage in a host of other
activities: care for other dependents is one examplt one might also think of
forms of care and concern for others that fall ioletof the strict definition of
care that | have been using in this chapter, bait tlonetheless contribute to the
creation, sustenance and flourishing of all kinflparsonal relations.
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CONCLUSION

It is time now to bring the first and the secondt d this study together. What
can be learned from the applied chapters with tegathe usefulness of the main
elements of the theoretical framework? | want tespnt seven conclusions,
organized around two themes: the capability théprgsented in Chapter 4) and
various parts of the institutional analysis (preéedrnn Chapter 3).

1. The Capability Theory for Practices

In Section 4.3 | formulated three criteria for gagl the formulation of a local
normative theory for practices, pertaining to agengrotection, agency
development and agency exercise. At the end ofi@®edt4, | explained that
adhering to these criteria required three taskscteg the relevant capabilities,
classifying them in moral terms (categories of rigrgpermissible, morally
required and immoral capabilities) and resolvingfticts between them. Four
conclusions on the various parts of this capabftiynework can be drawn from
comparing the three practices of security, medihcane.

A first conclusion is thathe agency protection criterion played a minor role
in the three practices | studied. These practiassall practices in general, are
subject to the requirement that they refrain framnpoting immoral capabilities
(see a-clause of the criterion in Section 4.3).sTheneral demand does not
necessitate explicit incorporation in the localmative theory of a practice; it is
merely a test that these theories have to pasg:rttay not propose to realize
ends that would violate this demand. In contradst, $econd part of the agency
protection criterion requires explicit precautionaneasures in the event that the
conversion of an immoral capability into actual dtionings can reasonably be
foreseen (the b-clause). This was the case for onéy of our three practices.
With respect to the provision of security, the cersion of the capability to
exercise violence into actual violent acts is reabdy foreseeable, unless the
practice is organized to counter this tendency.r@he the threat of violence
exercised against prospective consumers of secsetyices and of violence
exercised in the business of protection itself,eexiing the level necessary and
proportional to guarantee adequate protection.eStinis threat proved to be most
urgent in the case of market provision, the aggoyection criterion played an
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important part in rejecting a key role for markessbd security provision (see
Section 5.2). For media and care no immoral capiasilwere identified. This
does not necessarily mean that there are no \oakbf agency to be foreseen in
these practices; it only means that none were ifiehtvhich could have made a
difference to the question of how to organize thesetices with regard to their
economic base (the choice between modes of prayisio

A second conclusion is that with regard to the mpgibn of the other two
criteria — agency development and agency exercige -dividing line between
morally required and morally permissible capalafitican be drawn both within
and between capabilities. The first form is whdre same capability is partly
classified as morally required and partly as mgrakrmissible. This was the
case for the capability to be secure, where thadidiy line was drawn by
defining a minimum level of protection for the redmt security community,
which represents a basic need for each membereoEdmmunity. Below that
level the capability is morally required, while aeothat level it is merely
permissible. Even though | did not identify a samilsplit between a morally
required and a morally permissible part as suchtHerrelevant media and care
capabilities, one can argue that it is characteri&tr all morally required
capabilities. For given the fact that a thresholgstralways be set to define what
is minimally necessary to develop person’s capdoityagency, there will always
be space for the realization of “luxury” levels tfe capability, referring to
whatever exceeds the mentioned threshold (and thiiralways be the danger
that | noted explicitly in the case of security’snditions of stability, i.e. of
luxury provision eroding the social basis of basigvision).

The other form is where the morally required arel itiorally permissible are
assigned to two separate capabilities. This wasdise for the media, where the
capability to acquire democratic content was cfeebias morally required and
the capability to acquire entertaining content welassified as morally
permissible. For care provision the analysis atsuk tthis second form, with a
morally required capability to be cared for (foreaeceivers) on the one hand
and a morally permissible capability to care (faregivers) on the other hand.
Note that for care provision the relevant capabditwere assigned to agents at
both sides of provision: the producer/caregiver #yel consumer/care receiver.
This contrasts with security and media provisiorereh as we saw, the relevant
capabilities only related to agents at the consgrside. However, the restriction
for these practices to the consumers’ interestgriovision should not be
interpreted as suggesting that no capabilitiesaastake for the producers within
these practices (police officers, journalists). él&yo, this restriction was made
for methodological purposes of not complicating #malysis unnecessarily. In
the interest of informational parsimony, only thesg@abilities should be selected
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that will co-determine the moral conclusions. Arglya for media and security,
including these capabilities would not have madéfarence in the analysis.

A third conclusion is that in all three practidke conversion of capabilities
into actual functioningsurned out to be important at some stage of theraegt.
The “default position” in much of the literature dme capability theory is that
capabilities should be normatively important, nmdtionings. | have argued that
— at least for criteria guiding the formulation loical normative theories for
practices — the conversion into functionings shaallkb be part of a practice’s
ends and subject to important conditions. The tleréeria introduced in Section
4.3 therefore each of them contained an a-clausetaapabilities and a b-clause
about their conversion into functionings. In theeth practices studied in Part Il
this need for considering functionings was confidmieor two of these practices,
a tension between the practice’s ends and a pearseish to refuse conversion
appeared to be important. In the case of the ntbdiazentral normative claim —
about the capability to acquire democratic contentas initially formulated as a
claim about realizing this capability. However,the course of the argument it
was made clear that the contribution that this b#ipahas to make to the well-
functioning of the public sphere requires a suéfitly high level of conversion
into functionings as well. Enough people have tdcwademocratically oriented
programs for the public sphere not to lose itshteés-a-vis the political bodies it
is to hold in check. Nonetheless, the refusal ofq@es to watch these programs
still has to be respected and direct coercion t&erthem watch is not to be
applied. The final solution does not remove thissten: the respect for this
refusal and the moral requirement to continue supgldemocratic programs and
trying hard to stimulate sufficient levels of derdafor them will have to exist
side by side.

For care provision a similar tension between cdjpielsi and functionings
arises. | argued that the capability to care isetgemorally permissible; this
means that potential caregivers have the opticxip the care practice can only
convert this capability into functioning for volamily joining participants in the
practice (see b-clause of agency exercise critdériddection 4.3). However, for
one specific class of caregivers — parents — thiglcsion has to be overridden in
favor of the obligation to care; not because givazge to children is morally
required for parents (i.e. necessary for them toobe agents), but because
children have a specific claim to receive care fraheir parents. As a
consequence, parents have no claim to refuse tinecgion of their caregiving
capability into functioning. They lack this rightpt because they are not full
agents (as application of the b-clause of the ageewelopment criterion would
suggest), but because the children’s capabilityoisbe prioritized over the
parents’ capability (given the priority rule fornatéd in Section 4.4). Finally, for
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security provision the distinction of capabilitydafunctioning did not generate
the same problem. No tension between the capaliitype secure and its
conversion into functionings arises because nogmadlople do not refuse its
conversion into functioning, that is, to beneftrfr public policing efforts.

A fourth conclusion is that all of our applied dissions stress the
interdependence of practicds Section 4.1, when discussing Macintyre’s notio
of practices, | emphasized the importance in mtrabry of not merely relying
on a description of internal goods, but being ofeetihe possibility that a practice
also should serve social ends. Consequently, the mpen category of “final
ends” was proposed, whose content is to be detedmby a separate moral
theory (Section 4.1). The importance of this pantonfirmed by the fact that in
each of the three practices important normative adets came from outside of
the practice at hand. Security provision does mdy @im at making citizens
secure; which surely is an “internal good.” In #aguments about community
and justice it was shown that security provisiosoahas to contribute to the
establishment of a collective agency that enabite®ns to engage in other forms
of collective action, i.e. the state. This interasjuably is external to security
provision itself. Similarly, the media were shovanhave an important function in
supporting another practice, i.e. the public sphefedebate necessary for
democracy. This end is also external to the medglfj it cannot be described
with reference to the media alone. Finally, camvigion has to be organized not
only to guarantee the caring needs of dependeutsl&o the need for caregivers
to be able to engage in another practice, i.e. workhe labor market. Here too,
an external demand proved to be present which grutadditional burden upon
the practice, that is, over and above the integwdd of providing caring
activities itself. Overall, we should remain seinsitto the interrelations between
practices; they are anything but closed and seifained systems of activity.

2. Institutional Analysis

The institutional analysis is about the means dhose realize the required
capabilities and functionings and the criteria ¢boosing between these means.
In Chapters 2 and 3, these means were first idettds ideal-type modes of
provision and then as institutional strategies imiclv these ideal types figure.
Also, three criteria for institutional choice wepeoposed. What can the results
for the practices of security, media and care taactabout these institutional
tools?

Our fifth conclusion is thaboth the criteria of process value and of outcome
value proved indispensablm Section 3.2 | have proposed to compare altenma
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institutional arrangements as to the outcome valu@ as to the process value
they are able to generate (for the third criterstability, see below, the seventh
conclusion). The argument there focused on defgnttiat the process value of
engaging in a specific mode of provision is a satgapotential source of value, to
be distinguished from the — traditionally uncomest- emphasis on outcome
value. In the case studies, | have not explicidferred to these criteria, but in
retrospect it is not difficult to discern their iménce. The media is the only
practice for which outcome value proved to be sidfit to draw the conclusions.
The modes of provision — both market and non-marketere assessed solely
with regard to their ability to provide certain g of media content; i.e.

democratic and entertaining content. There was noeagss-type argument for
having professional provision for democratic coiterather, this mode of

provision turned out to be a necessary means lofgfithe gaps that the market
might leave open in two well-specified circumstanoélacking demand for such

content (see end of Section 6.2).

For the other two practices, in contrast, both psscvalue and outcome value
appeared vital. For security, both the preventibrthe immoral capability of
exercising violence and the realization of the btidljtg to be secure required a
focus on outcome value, in judging to what exteatkats are capable of actually
rendering people free from threats to life and prop When a positive argument
for public provision was needed, process value idenations came in. The main
arguments presented in favor of public provisidwe @arguments from community
and from justice in Section 5.3) both not only skdwhat the state could realize
security, but they also presented public provisidisecurity as constitutive of a
communal identity and the state as a symbolic sgative of a just social
order. The provision of security as a public gobéréfore was not merely
valuable for its outcome but also for the fact thafhelped) enable people to
become citizens under a collective entity.

For care, outcome value related to the need ofngettared for. From the
perspective of the care receiver, this is what enatin the first place. A weighty
second consideration however is that the care vecenay value the fact that
care is received from a particular person or groiupersons; from family, friends
or neighbors, or rather from professionals and @asétutions. For the person
considering whether or not to care for a dependeat,it may matter whether she
is able to engage in caregiving activities herselfrather to discharge caring
activities by delegating them to professionals eaek institutions. On both sides,
then, there are potentially important process-valolesiderations with regard to
the distinct value of having formal or informal eawhich are separate from the
outcomes in terms of the care actually deliverdtese considerations, combined
with the interpretation of the relevant capabittien both sides, led to the
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conclusion that an institutional setting in whit¢terte is a choice between formal
and informal care (institutional pluralism) shoblel available.

At the end of Section 3.4, | formulated two key sfiens with regard to
institutional pluralism, one of which was what tkpecific division of labor
between the modes of provision in an institutionaluralist arrangement should
be. To that end, our sixth conclusion states Wittin institutional pluralism the
division of labor is such that the market is somes to be used to realize
morally required capabilities, at other times toaliee morally permissible
capabilities Thus, no generally valid connection between tregket and one
category of capabilities can be said to obtaiiis Hot the case — as is sometimes
argued — that the market should only be used ferptlrsuit of “trivial” things
(the morally permissible) while the fulfillment dfasic needs (the morally
required) should be guaranteed by public provisiohhe strongest
counterexample can be found in the practice of.ddeee market-based care was
judged to be wholly legitimate to fulfill peoplefsmsic need for care, even though
two specific warnings were also mentioned aboutablé market conditions (see
Section 7.2). Since informal provision is also gitimate mechanism toward the
same end, the division of labor for care was suwt tnarket and informal
provision are directed to the realization of themeacapability. However,
depending on the type of dependency (children berotlependents, see Section
7.4) their mutual relation is different. For chiéde, informal provision by parents
is the normatively required benchmark and the ntgskeforms a subsidiary role
(if still indispensable to fulfill the basic needyhile for other forms of care the
choice is open to individual preferences of thecaceiver.

For security provision the opposite conclusion wesvn: markets should not
be used to realize the morally required part of dhpability to be secure. This
had to do with the peculiarity of security that arket without a public authority
to oversee it would lead to unjustifiable instanoésiolence between security
providers (comparable to the state of nature fdividuals). Therefore the market
had to content itself with the subsidiary placegpadviding additional security to
lower-level communities that wish to have a highterel of security than is
strictly necessary from a moral point of view. Hipathe media at first sight
seem to be similar to security provision: the malon of the morally required
capability (democratic content) is assigned to a-market mode of provision
while the realization of the morally permissiblepahility (entertaining content)
is assigned to the market. The media are rathémtarmediary case however, in
the sense that it is not impossible for the mat&etealize the morally required
type of democratic content. It can do so in respots a demand from
democratic-content-seeking consumers. Stronges,ishivhat part of the media
routinely does. Nonetheless, whether they do sorgingent, therefore the moral
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requirement was addressed to professional provisaiher than to market
provision.

Our seventh conclusion relates to the stability tHzave argued institutional
pluralism — just like any institutional arrangementequires. It states that for the
three practices studigtie main condition of stability for institutionallyluralist
arrangements is adequate financial input for then-nearket alternative, to be
delivered through public fund® Unsurprisingly, security, assigned to public
provision, was shown to need funds from taxatiohe Tanger to stability was
that local communities providing their own secunitil demand tax deductions,
thus eroding the financial basis of public provisi&or the media, public funds
were also shown to be necessary, namely to sufipartcially the professional
mode of provision (e.g. a public broadcasting aggndere too, there is a threat
that the political support for these taxes wanesarif insufficient number of
citizens perceive professional provision as worthfinancial support. Finally,
informal care in one of the two models (the caregighoice model) was also
dependent on financial support from public fundghex allocated to care
receivers as a voucher to be spent in the markeb aaregivers (parents) to
choose to buy care for children or other dependents

Judging from the study of these three practicem,tthe role of the relevant
public authority (most often still the nation staia financially supporting a
diversity of institutional forms should be an imfont one. This role exceeds its
narrower role of being the providing agent for thdlic mode of provision. The
resort to the coercive power of the state to suppan-market security, care and
media efforts can be explained as a consequenite dact that for each of these
practices the provision of the good is morally rieegh This means: provision
should not fail to be realized, even if individudésk the resources (security,
care) or the willingness (media) to purchase tlggs®ls themselves. However, |
would like to emphasize that these requirementspaliéically underdetermined
in terms of their distributional design. For pulimadcasting, for example, there
is a regular debate in many countries whether gheuld be financed from the
general tax revenues or through a license fee tedgat TV and radio owners.
For specific care services there are struggles whether entitiements should be
means-tested (cf. in the Netherlands recently theme political debate about
whether elderly people should not be obliged to faytheir own rollators

404 The discussion here as in the applied chapteonsentrated on guaranteeing the
viability of the non-market alternative, from theemise that the market alternative will be
sufficiently strong in itself. The latter need radivays be the case, of course. Also | omit
discussion of a separate stability condition: whetinodes of provision have to cooperate
or not (see the discussion of this point for sdgun Section 5.4 and for care in Section
7.4).



232

instead of getting them reimbursed from publiclyported insurance funds).
Whether supply of morally required services shdugdgeneric or rather aim at
those unable to pay for themselves remains a quettat is analytically separate
from the question of stability. Similarly, the dibutive question at the other side,
i.e. about the creation of public funds throughaten is still left open by the

conclusions that | have drawn here (flat tax verpumgressive tax rates and
everything in between).

Although an institutionally pluralist arrangemerashspecific conditions of
stability depending on the practice that it is pplg to, it may be thought that
there is also generalstability problem for pluralism. The stability obn-market
alternatives, however desirable from a moral pahtview, could be fatally
undermined by the fact that markets in contemposagciety are embedded in a
capitalist dynamic. This brings us to the questibinow markets and capitalism
relate to one another. In this study, there has lomech talk of markets, but little
or no talk of capitalism. This might strike someaasunpardonable flaw. Since
markets in our modern societies are always cagltalarkets these objectors may
urge that the market question can only be fullyrapiated in the overarching
structure of capitalism. More specifically, theyghii hold that capitalism will
undermine the stability of the institutionally pdlist arrangements that | have
been advocating. This charge is important. Desirabbcial arrangements
proposed by normative theories are eotipsostable. Stability is an added virtue
and any normative position may well want to ensiself of its possession.
Therefore in the next chapter, | want to defendawmryclusions against the charge
of instability that could be raised by pointingthe capitalist nature of modern
markets. In doing so, | make one assumption that unable to defend here; that
is, that apart from the practices of security, raetd care, our societies are made
up of manyother practices for which an institutional pluralism wwfarket and
non-market provision is the most defensible arramg@ alongside of a range of
purely market-based practices and a range of puratymarketbased practices.
This presupposition will allow me to speak in a gén sense of the “pluralist
position,” which represents the defense of such irsstitutionally pluralist
economy. We can then ask the question: Is a psiedionomy stable?



CHAPTER 8

CAPITALISM AND THE STABILITY OF PLURALISM

Two different kinds of critique of the market-baseconomy have been made
which are clearly moral in charactét.Let us call them the “exploitation
critique” and the “leisure critique.” Both of thesmitiques have treated the
market in the context of ‘capitalism’ and both lgadhe conclusion that markets
should be abolished or highly marginalized. In tttispter, | will restrict myself
to the leisure critique. To justify setting aside thighly influential exploitation
critique, let me briefly say why | do so.

The problem with the exploitation critique is thiatholds that capitalist
systemaecessarilyexploit workers by treating them unfairly (in somefinition
of unfairness). This seems to me an untenableiposBy this | do not mean to
suggest that exploitation does not occur in capttaconomies — of course it
does. But theoretically, it does not seem impossiblpay fair wages and create
fair working conditions for workers. In practiceighis confirmed by the
accumulated successes of institutions such as ategullabor markets, trade
unions and welfare-state programs. These succésadsto think that by and
large, capitalism and exploitation do not form adig$soluble conceptual unity.
Those who disagree should at least face the clgalldmat any economic system,
like every other form of cooperation, may be matdpmd to give rise to
exploitation of some by others. Every economic esystn history has done so.
The exploitation critique therefore has to be corapee in nature and show that
capitalism doesvorsethan alternative systems. That seems to me anmeusr
challenge. | see no good reason why capitalism dvaadore worse than
alternatives such as economies based on slavefgpsg or communist plarf§®

405 | leave out of consideration a third kind of aite, which is empirical and holds that
capitalist markets suffer from contradictions arré altimately self-destructive. Since
Marx’s reasons for holding this view (relating teetfalling rate of profit) are discredited,
this kind of critique faces grave theoretical diffities. See Jon Elstekjaking Sense of
Marx (Cambridge: Cambridge University Pres, 1985), 15Gyhdw, the two moral
critiques are directly competing with the moraliioss developed in this dissertation and
therefore more important for my purposes.

406 As Moishe Postone says: “One can distinguish ienewistorical form between the
amount of production required to reproduce the fi@gopopulation and an additional
amount, expropriated by nonlaboring classes, ‘reesgsfor society as a whole.” Moishe
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While this is obviously inadequate as a discussibthe exploitation critique, |
do hope it is enough to motivate my choice of faegi®n the leisure critique.

The leisure critique is made up of the followingotwremises. First, the
economy should be subordinated to opportunitiedHerrealization of the good
life, consisting of self-realization in leisure &dies (the “moral claim”). Second,
when the economy is predominantly market-based ghisordination fails to
occur, since the market tends to occupy the predmmiplace in the economy
and so tends to prevent the creation of a non-en@ndomain of leisure (the
“empirical claim”). The conclusion then is that tlaly way to prevent this
predomination from happening is to prohibit marketsassign them a minor
place in the economy. The first section below ivaded to a more detailed
exposition of this critique as formulated by soreeent interpreters of Aristotle
and Marx. It serves to highlight the overall sturet of the argument as well as
the different variants of both claims. As we willes Aristotle and Marx differed
in their account of what the good life consistaimd in their account of the threat
that the market poses for attempts to live the ddedSection 8.1). The leisure
critique champions an alternative moral perspeativehe market that competes
with the institutionally pluralist position. It hdé that since capitalist markets are
incompatible with the realization of the good lifilne institutionally pluralist
position is insufficiently critical of the market.

In the following sections | will discuss the twonteal claims of the leisure
critique. First, the moral claim about the gooé iifi leisure time devoted to self-
realization is discussed on its merits. The clasndisputed on the basis of the
potential value of labor itself toward self-reatisa and the good life. | argue that
a domain of leisure should nonetheless be guamgeghat individuals have the
choice of realizing the good life in labor or laisuor both. Ideally, the
appropriate labor—leisure balance would be a comlyleprivate choice.
However, given certain interaction effects betwésdor-preferring and leisure-
preferring persons, this ideal solution is impoksilCertain restrictions on labor
time are necessary if people are to have the optideisure at all (Section 8.2).
Second, the empirical claim is discussed by intoanty the concept of a
“capitalist dynamic:” markets, once sufficiently nggalized in a capitalist
economic system, generate productivity increasdsesd@ increases in turn
generate capital accumulation (if the volume of kebased activity remains
constant). This newly generated capital must bested somewhere; either in the
market or outside of it. On the assumption thaargd part will be reinvested in

Postone, Time, Labor, and Social Domination. A Reinterprietatof Marx's Critical
Theory (Cambridge: Cambridge University Press, 1993), &iilarly William James
Booth, Households. On the Moral Architecture of the Ecowaiithaca, New York:
Cornell University Press, 1993), 186-87.
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the market, new markets will constantly have toftwend to offer investment
opportunities. The non-market parts of pluraligtqtices are attractive candidates
for being these new markets. This seems to confhenpluralist with an apparent
dilemma: either to abolish markets completely oratiow them to undermine
non-market alternatives. In both cases pluralissithebe given up (Section 8.3).
In the final section, two routes to escape thischasion are presented: the
reduction of working time to prevent capital accuation and the expenditure of
accumulated capital in the non-market part of pisiraractices as well as in their
market-based part, so that the balance betweenpaoth of these practices is
maintained, rather than undermined by the capitdiisamic. Both solutions are
able to guarantee the stability of pluralism; whaofe is to be preferred depends
on considerations beyond the concern with instingl pluralism in this study
(Section 8.4).

8.1 The Promise of Leisure and Abundance

Overall, | think it is fair to say that the mainoponents of the leisure critique
have been Aristotle and Marx. Their critique hasvited a blueprint for many
other theorists’ critiques of the markét. | will confine myself to two
interpretations of their work. The first interpréééd@ is by Gerald Cohen, who,
writing from a Marxist position, faults capitalisfor leading to a “distinctive
contradiction” of labor and leisure. The secondbis William Booth, who
interprets both Aristotle and Marx as criticizingarkets for undermining two
kinds of freedom; from others (autarky) and frontuna (leisure)’® Although |
will occasionally refer to the original texts byigtotle and Marx, | focus on these
interpretations. | do so, because first, Booth @otien point out very neatly the

407 For example, the basic scheme is also clearlyeptds Hannah Arendt’s theory of the
vita activain Hannah ArendfThe Human Conditigri2nd ed. (Chicago: The University of
Chicago Press 1998 [1958]). For this aspect of Atsrtldought, see Claassdfiet eeuwig
tekort. Een filosofie van de schaargféhe eternal shortage. A philosophy of scarcity],
195-206. Similar critiques are given by André Go€sjtique of Economic Reason
(London: Verso, 1989). PostoriEme, Labor, and Social Domination. A Reinterprietat
of Marx's Critical Theory Peter Ulrich,Integrative Wirtschaftsethik. Grundlagen einer
lebensdienlichen Okonomigrd ed. (Bern/Stuttgart/Wien: Verlag Paul Hau@91a), 214-
33.

408 Eor Cohen see Gerald Cohen, "Labor, Leisure, andstinBtive Contradiction of
Advanced Capitalism," ilMarkets and Moralseds Gerald Dworkin, Gordon Bermant,
and Peter G. Brown (Washington: Hemishpere Publisliarporation, 1977). For Booth,
see BoothHouseholds. On the Moral Architecture of the Ecopdidilliam James Booth,
"Gone Fishing: Making Sense of Marx's Concept of Camism," Political Theory17,
no. 2 (1989). William James Booth, "Economies of &ir@n the Idea of Time in Marx's
Political Economy,'Political Theory19, no. 1 (1991).
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aspects that | am interested in, and second bedawseld be unworkable in the
space of this section to give a full-blooded ovewiof Aristotle’s and Marx’s

thought on markets. The later would raise many etteg) questions (especially
with Marx) that | would like to avoid. My interesd not in exegesis but in the
substantive argument that has been drawn from cliésand Marx by the two

authors that | will discuss. | start by an expaositdf the Aristotelian version of
the leisure critique and subsequently discuss tlaexidn modifications of the
Aristotelian scheme.

Aristotle, in the first book of hiolitics, defined economics as the “art of
household managementbikonomikg. For this art to succeed another art is
needed, which is the “art of acquisitiorthfematistikg Acquisition provides the
household with the means, which it has to manage av eye on their usage by
the household’s members. Aristotle made a distinctietween two forms of
acquisition: a proper and an improper fdfhThe proper form provides the
household with the wealth that is needed in ordesdtisfy the consumption
needs of its members. In this form the level ofstonption needs determines the
boundary of economics; since these needs are diyemature the boundary is
fixed. The limitedness of economics serves the gsgpof guaranteeing freedom
in a double sense. On the one hand, economic tgcfiees household members
of their dependency on non-household members. ihtse ideal of autarky. On
the other hand, economic activity frees them fromirtdependency on nature and
the struggle against the scarcity of goods inherentaiture. This is the ideal of a
leisured life. Without sufficient wealth, one remsiboth dependent on others and
on nature for survival and one lacks the freedorerty leisure!® Leisure, in
turn, makes possible the good life; that is, a §feent in activities free from
constraint and undertaken without a further ainr. &dstotle, political activities
in the community, friendships, and philosophy dre ost important examples
of these activities. In sum, while the acquisitioh wealth is a necessary
presupposition for leading the good life, this doesentail that it is sufficient for
such a life to consist merely of wealth acquisiti@m the contrary, the good life
consists of activities outside of the economic dimma

Although economic activity is necessary toward ¢hegads, Aristotle holds
that it may also threaten their realization. Thappens with the improper form of

409 Aristotle, The Politics and the Constitution of Atheed. Jonathan Barnes (Cambridge:
Cambridge University Press, 1996), 1256b27-57a5.daolear exposition of Aristotle’s
argument, see Scott Meikléristotle's Economic ThoughtOxford: Clarendon Press,
1995), 43-67.

419 Booth, Households. On the Moral Architecture of the EcopodB-45. Meikle suggests
that the self-sufficiency sought is primarily beirfgee from deficiency, and only
secondarily being free from dependency on othekskld, Aristotle's Economic Thought
45,
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economics, in which people strive for an unlimitadount of wealth. This form
knows no boundaries and is only aimed at providinghaximum amount of
pleasure. This, according to Aristotle, producesuafree, “slavish life.” There
are several related reasons for his condemnatiothef improper form of
economics!® One is that a pleasurable life is not the kind liteg which
distinguishes man from animals. Man has a separadeof life that consists in
living the good life. The improper form of acquisiti reverses the order of means
and ends by becoming an end in itself instead ofiemns toward the art of
household management. Another reason is that thaspie-seeking person
detaches himself from his community; his desirekéta him outside of the
binding, closed horizon of thghilia of his community, whether the household or
the city, and gives him another fatherland, thatveflth.” This is problematic
since an important part of the good life is boupdwith activities expressing
membership in the community. Finally, a life spent in wealth acquisition is not
free because it is driven by the compulsion of srigsires. When this happens,
the properly ruling element of the soul, reason] tave lost its grip on the
person. As a consequence, one becomes dependenilypan one’s desires but
also on others to satisfy them. The wealth-seelipgson must engage in
exchange to fulfill his desires. This is where tharket comes in.

Although the market is not entirely absent fromifa In which economic
activities have their proper place, it remains agimal institution. According to
Booth, the household in Aristotle’s time was alngatsufficiently autarkic: it had
to rely on exchanges with other households in thmes community folis).
Nonetheless the aim still was to exchange in otdeacquire the amount of
wealth necessary and sufficient for leading a fileein the sense of a leisured
life. The economic policies of thpolis were aimed at this end, so that the
community as a whole could reach autatRyExchange between households
started as simple barter (in Marxist theory thisrfas denoted as “C-C”). It soon
developed into exchanges of consumption goods reetlizay money (C-M-C’).
The integration of goods into a web of monetary haxges effectively
establishes a market. The presence of markets andyras a means of exchange
is what creates the opportunity for a life of untad acquisition, where money is
exchanged for the purpose of making more money (M-Cinstead of acquiring
consumption goods. Although the activities chamstie of the improper form of
acquisition may look similar to those charactegzithe proper form of
acquisition, for Aristotle they are fundamentallfferent, since their final ends

4“1 Here | follow Booth. See BoothHouseholds. On the Moral Architecture of the
Economy51.

412 hid. 53.

413 bid. 50.
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are different; use value (consumption goods) in @ase, exchange value
(money) in the othet**

Aristotle’s ideal of the autarkioikoswas a heavily non-egalitarian one. The
aim was to ensure a leisured life for the masteh@household, and the activities
of the other members of the household served thposa of making this
possible. Both women and slaves were the victimghef division of labor.
Although they provided the material conditions tbe good life of the master,
they had no part in it themselv&s.A similar fate was shared by those not
directly living under the command of a master, Itihg of their own economic
activities; such as independent farmers, tradesmeisans and wage laborers.
For Aristotle their self-employment did not qualifitfem as free. They were
dependent on the will of others and hence unfresgmially in the same category
as slaved® Thus, the ideal of the good life required a hieharally structured
household where some dominated others in orderrdwige the economic
conditions for living the good life. One may wondehny this is so: why couldn’t
all live a leisured life? The explanation lies in ttandition of scarcity. Natural
conditions simply do not permit all men to live ife Ifree of the constraint of
providing for the necessities of life. It requitése and effort on the part of many
to generate these necessities; natural conditiéms a surplus only sufficient for
some to be free of the constraint of having to gega economic activit§*’

Marx’s central debt to Aristotle is that he take®ohis distinction between
two forms of economic activity. Marx does so in g formulations of the
circulation of money and commodities. In C-M-C, cuootities are sold for
money in order to buy other commodities. Money rseneves as a mere means of
exchange; the purpose of this circuit of transagtis to acquire commaodities,
i.e. to satisfy needs with the help of these conitiesd The purpose, in other
words, lies in acquiring the use value of these moudities. However, in M-C-M’
the order is reversed. Here the purpose is theisitiqn of (a larger amount of)
money. There is no limit to this; each circuit istka springboard to the next.

414 Meikle, Aristotle's Economic ThoughB8. Note, however, that Aristotle’s description
of the life of unlimited acquisition as one spantpleasure” suggests that at the end of the
day the excess money made by means of exchange aswstbe converted into
consumption goods. The difference between the tagsvof life lies in the fact that the
improper form of acquisition takes up a whole lig® that one doesn’t reach the point
where one can engage in the non-economic activifise good life.

415 Booth,Households. On the Moral Architecture of the EcoposB-74.

418 |bid. 70. Interestingly, Booth notes that at thinp Aristotle’s judgment might have
been more severe than that of his society; he stgytjgat the prevailing ethos in classical
Athens may have been to be self-employed. Howdatrrhay have been, “metic activity”
was economically indispensable to the ancient p&@ise M.l. Finley, "Aristotle and
Economic Analysis,Past and Presert7 (1970): 23.

417 Booth,Households. On the Moral Architecture of the Ecopd-84 and 92-93.
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Commodities are only exchanged for their excharmjaevand money is turned
into capital. In capitalism this form of exchangecbmes generalized. The
economy is now directed toward the generation arevore exchange value
instead of the acquisition of use values. As foistatle, for Marx this reversal
perverts the end of economic activity. Marx dewdafeom Aristotle in two
respects: first, in why this perverse reversalad fthe moral claim), and second
in how it comes about (the empirical claim).

In contrast to Aristotle concerning the moral claiMarx does not have a
specific moral anthropology prescribing the kindnofh-economic activities that
make up the good lif€2 Marx refuses to say what people should be doirth wi
their free time (once the economic system enabkes tto have it), apart from the
qualification that these activities would aim at nisa “self-realization.” This
deliberate vagueness may be interpreted, as Bamh, és a sign that Marx was
impressed by the liberal criticism of the ancienheeption of the household.
Instead of trying to define the good life, the lileconception of a free life is that
each should be able to lead the life that he wamisnd chooses to ha{@.A
famous passage from tligerman Ideologyserves to illustrate this “liberal turn”
in Marx.

The division of labor offers us the first example the fact that man’s own act
becomes an alien power opposed to him and ensléning.. For as soon as labor is
distributed, each person has a particular, exauaiea of activity which is imposed on
him and from which he cannot escape. He is a huatésherman, a herdsman, or a
critical critic, and he must remain so if he doaest want to lose his means of
livelihood. In communist society, however, wherebady has an exclusive area of
activity and each can train himself in any branehwishes, society regulates the
general production, making it possible for me to ale thing today and another
tomorrow, to hunt in the morning, fish in the afteon, breed cattle in the evening,
criticize after dinner, just as | like, without evbecoming a hunter, fisherman, a
herdsman, or a criti¢?°

418 Some have maintained that Marx’s predominant aonegs not to render man free
from economic activity as such, but rather to render fieewithin the economic domain
(see next section, where | will come back to thositoversy). In this line of thought
Marx’'s debt to antiquity is also interpreted diffatly. For example, Claudio Katz
maintains that Marx was concerned overall with ¢batrol of workers over their work
conditions, broadly conceived. According to thigempretation, Marx admired in the
ancient Greeks not their ideal of leisure but tideimocratic practice which allowed small
peasants access to an independent political spltezee they had the same standing as
their richer upper-class fellow citizens and couatmishape legislation relevant to their
economic activities. Claudio Katz, "The Greek Matdk Marx's Critique of Political
Economy,"History of Political ThoughXV, no. 2 (1994).

419 Booth,Households. On the Moral Architecture of the Ecopa?s9.

420 Karl Marx and Friedrich Engels, "Die Deutsche lidgie," in Marx Engels Werke
Band 3(Berlin: Dietz Verlag, 1990 [1845-1846]), 33. (thranslation is taken from Karl
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People should be able to choose their daytime atmups as they want to;
freedom of choice is integral to the ideal of gellization??* Marx’s statement
that the free man chooses his occupations withaltitg one of these
occupations as a profession is then meant to shatihis is impossible as soon
as these occupations are turned into economicigasitwhere they will constrain
man again. Insofar as Marx advocates restrictionthe grip of the economy on
man’s time, it is for the sake of an abstract idgan autonomous life, not for the
sake of a substantive ideal of the good life (fer temaining substantiveness of
the ideal of self-realization in Marx see Sectio? Below).

Turning now to the empirical claim, we note thag thifference with Aristotle
is in the explanation of the attractiveness oflifleespent in wealth acquisition, or
in Marx’s terms, capital accumulation. For Arisegtlits attractiveness was
ethical: it operates on the desires of man and emakhe grip of reason in
controlling these desires. It was a matter of ogdia the vice of avarice
(pleonexid.**? For Marx, in contrast, the attractiveness is atenaaf systemic
forces??®* Once markets are so pervasive that they haveftransd the economy
into a capitalist economy, every agent has to éttirwa system whose purpose is
the accumulation of capital. The capitalist systequires that each agent for its
survival aims at the expansion of exchange valuediters are constrained by
the fact that if they do not try to maximize prefifi.e. to render the difference
between M and M’ as large as possible), they wéldut competed by other

Marx, Selected Writingsedited by Lawrence H. Simon, Hackett Publishingnfany,
Indianapolis, Indiana, 1994, p. 119).

421 jon Elster, "Self-Realization in Work and Politifie Marxist Conception of the Good
Life," in Alternatives to Capitalisineds Jon Elster and Karl Ove Moene (Cambridge:
Cambridge University Press, 1989), 132.

422 Booth, Households. On the Moral Architecture of the Ecopor®47. Meikle
complicates this somewhat. At one point he saybe“desire for too much is always there
to cause bad behaviour, and Aristotle is not onferiget it. But that is not what he has in
mind.... His point is about the nature of the acgivand the end it embodies. It is in the
nature of M-C-M that it has no limit built into iferm. For that reason, those who pursue
it are engaged in a form of activity whose end fissech a kind that it has no limit.
Whatever the degree of their personal propensityréed may be, the nature of the end of
the activity they are engaged in will usually erstirat their behaviour is greedy.” Meikle,
Aristotle’s Economic Though?8. However, somewhat later he concedes: “Afistotay
blame money rather than human frailty for the esflexchange value, but human frailty
has a share in the blame. The forms of exchangeeyathich are socially devised,
exacerbate what are already human propensitiesefking pleasure and acting on shallow
ideas of human well-being, and those natural prsities in turn reinforce the social
forms.” Meikle, Aristotle's Economic ThoughB80. The emphasis on the systemic side
would bring Aristotle closer to Marx than the opjtios that | sketched in the main text
suggests.

423 1n this paragraph | follow Cohen, "Labor, Leisuamd a Distinctive Contradiction of
Advanced Capitalism," 115-16.
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producers. The way to maximize profits is to insegproductivity. As a
consequence of these competitive pressures, tamgjioal innovations are made
on a scale hitherto unknown. These increases casdxkto the fulfilment of two
aims: either to “reduce toil and extend leisure'tmincrease outpdt? But there
is a bias that renders one of these aims unfeasii@rmld Cohen explains this as
follows: “Capitalism inherently tends to promotestwne of the options — output
expansion — since the other, toil reduction, tleeata sacrifice of the profit
associated with increased output and sale, andehantoss of competitive
strength.*?®

In order to absorb the expanded level of outpufsamption also has to
expand; a consumer society comes into being withragedented levels of
consumer goods. According to Cohen, there is censide tragedy in this:

The productive forces of advanced capitalism createunparalleled opportunity of
lifting the curse of Adam and liberating man frooil,tbut the production relations of
capitalist ownership prevent the opportunity froeing seized. The economic form
most able to relieve toil is least willing to do.so In earlier periods of capitalist
history, the bias toward output gave capitalisnmaypessive historical role. Capitalism
is an incomparable engine for producing materialtkein conditions of scarcity, and
is its “historical justification” ... But as scarcity recedes, the same bias renders the
system reactionary — it cannot realize the possédsl of liberation it creates. It
excludes liberation by feverish product innovatibuge investments in sales and
advertising, and contrived obsolescence. It brimggiety to the threshold of
abundance and then locks the door. For the prosfisbundance is not a maximum of
goods but a sufficiency produced by a minimum gflaasant exertioff°

The market is the economic institution that coroe&}s to the “contractual man”
who is liberated from the hierarchical bonds of éimeient household to buy and
sell his labor on the market and to obey only thetmcts that he has concluded

424 |bid. 117.

25 |bid. 118.

428 |bid. 119-20. Similarly Booth, saying that it isre of the supreme paradoxes that he
attributed to capitalism: that an economic transfation dedicated to the greatest possible
minimization of the constraints on time (i.e. nezgy production time) is also a process
that more than any other binds the time of humangse’ Booth, "Economies of Time:
On the Idea of Time in Marx's Political Economy,4.1With regard to scarcity and
abundance, Booth frames the argument differentlyy tB@ahen does: overcoming the
constraints of capitalism is not a matter of ovemnow scarcity, but of using scarce time
for other means: non-economic instead of economtiwity. Booth, Households. On the
Moral Architecture of the Economy8, 84, 90. To solve this confusion, elsewhere |
stressed the importance of distinguishing betweancgy as an attribute of action and as
an attribute of specific institutional settingseSRutger Claassen, "Schaarste en overvioed.
Een strijd tussen twee interpretaties van de mgkeselonditie [Scarcity and abundance. A
cContest between two interpretations of the humamtition]," Tijdschrift voor Filosofie
69, no. 1 (2007).
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himself*?” Nonetheless, for Marx, the market constrains mzewa It promises
freedom but only to bring a new kind of impersodammination, this time by the
laws of the market. Capitalism promises an aristiicrleisured life for everyone
but fails to deliver it.

With this overview of the leisure critique befors, uthe question can be
confronted how it relates to the pluralist positicare these two mutually
exclusive, compatible or mutually reinforcing? Awsrful reason to think that
they are mutually exclusive is that while the pligtaposition reserves an
important place for the market, the leisure crigiqejects (if even partially) a
market-based organization of the economic sphecause such a place for the
market will drive out opportunities for non-econamactivity, as in Cohen’s
account of output production which is systematicafirivieged over toil
reduction. If we want to defend pluralism, we tliere have to investigate
whether the leisure critique is right. There are tptions available to criticize
the leisure critique. We can object to it on theeleof its moral claim, holding
that freedom from toil is not a worthwhile ideaf,we can acknowledge that the
end is worthwhile but that its rejection of the ketrdoes not follow. In the next
two sections | will therefore engage in an evahratf the two claims making up
the leisure critique and discuss how the plurgdistition | have been defending
should relate to these claims. In the next sedtienquestion is whether leisure,
conceived as the freedom to engage in self-reglinion-economic activities, is
defensible as a moral end that should guide thanizgtion of the economy.

8.2 The Moral Challenge: The Good Life in the Realnof Freedom

The principal way to cast doubt on self-realizatiomon-economic action as a
moral ideal is by deconstructing the oppositionweetn labor as economic and
necessary activity and leisure as non-economicsaiferealizing activity. To see
the potential power of such a deconstruction, a®ersthe problem that Gerald
Cohen gets into when he defines the two optioritod! and “leisure:”

“Leisure” is used broadly here, in rough synonymhwfreedom from unappealing
activity,” while “toil” abbreviates “unappealing thdty.” Leisure means that a
person’s time and energy are not spent in the @nfi goals he would prefer fulfilled
without such expenditure. One toils to the extéat the motivation of his activity is
remuneration or other external reward. It followstt leisure time can be filled
strenuously. It also follows that amelioration oforking conditions counts as
expanding leisure. The economic distinction betw@éntime and time off coincides
imperfectly with the distinction here envisagedwssn toil and freedom from it.

427 Booth,Households. On the Moral Architecture of the Ecopa?i2.
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Some “gainful employment” is enjoyable, and someetioff is spent toilsomelyBut
the distinctions are sufficiently coextensive foe fpurposes of my argumernt is
enough that for most people most of the time egraifiving is not a joy. Most people
are so situated that they would benefit not ontyrfrmore goods and services but also
from reduced working hours. It is clear that adesnin productivity enable gains in
either direction, typically at the expense of gaimghe other directioft’® (emphasis
added, R.C.)

Cohen’s definition brings out the core of the legtoil distinction. Toil refers to
instrumental activity, done for an external rewandy (remuneration), while
leisure refers to intrinsic activities, where theenditure of time and energy is
part of the fulfillment. So far so good. But he gdtimself into trouble by
complicating the distinction with the charactedstof “appeal” or “joy.” For now
he must acknowledge that labor can be leisureflike appealing or joyful) and
leisure can be labor-like (i.e. unappealing) — vk rather absurd implication
that improved working conditions count as “leisUréhis is by no means an
unfortunate, but accidental, feature of Cohen’simgi**® The idea that labor can
itself be appealing is precisely the basis uponctvtiome commentators argue
that Marx’s realm of freedom actually points toealm for self-directed, self-
realizing labor,not to a realm of action beyond labB?.The most important
thing, for this position, is that self-realizingblar is labor unconstrained by
others. On this interpretation, Marx extols labod @ondemns time spent in mere
amusement, idleness and pleasure-seeking. He peenaotife spent in “active
creation” and condemns a life spent in “passivesaamption.*** Such a life is

428 Cohen, "Labor, Leisure, and a Distinctive Contradicof Advanced Capitalism,” 117-
18.

429 Notice that Cohen does not associate the oppositidabor versus leisure with the
opposition of constrained (or alienated) versu$-rsellizing activities, but with that of
unappealing versus appealing ones. Thus, he gimesra subjective twist to the problem
of labor.

430 For example, see Allen W. Woolarl Marx, 2nd ed. (London: Routledge, 2004), 37
and 272-73. On this interpretation, the self-réadjZind of labor in the realm of freedom
would aim at realizing human needs (as all lab@sjlobut these needs themselves would
be of a higher kind. Similarly, see James C. Klagi#arx's Realms of 'Freedom' and
'Necessity','The Canadian Journal of Philosopiig, no. 4 (1986). Sean Sayers, "Creative
Activity and Alienation in Hegel and MarxMistorical Materialism11, no. 1 (2003).
However, even they recognize that Matgo advocated a realm of freedom beyond labor.
This seems to be the best interpretation of Mafafaous statement that “the realm of
freedom begins only where labour which is deteraii® necessity and mundane
considerations ceases; thus in the very naturbinfs it lies beyond the sphere of actual
material production.” Karl Marnas Kapital. Kritik Der Politischen Okonom{Stuttgart:
Alfred Kroner Verlag, 1957), 716.

431 Elster,Making Sense of Mar¥9. He gives a substantive argument for selfizatdn

in welfarist terms. See Elster, "Self-Realization \Mork and Politics: The Marxist
Conception of the Good Life," 134-35 (based on dishiimg returns in consumption
compared to increasing returns in self-realizingiviies). On the origin of the
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best spent in labor for the market, albeit undeprowed control over one’s
working conditions'??

Note that there are two ideas here, which areyeasitifused. The basic idea
is that self-realization happens only in creatpr@ductive forms of action (not in
idleness and consumption) — and these are lab&ledr?” The additional idea is
that labor thus defined happenihin the economic domain. For Marx, the fusion
of these ideas may have been deliberate: undeitmndof socialization of the
means of production, everybody would contribute tte economy in a
spontaneous, self-directed manfi#r.This deprives the distinction of the
economic and the non-economic of its cutting edge. us, however, given the
utopian nature of that fusion, the two ideas meshain analytically distinct.
Since we accept only a few basic mechanisms fan@o@ organization (the five
modes of provision from Chapter two or some vasiatf them), each of which
guides and thus constrains the actions of agensésparticular way, there is no
completely spontaneous and non-constraining forecohomic action available.

For us it is acontingentmatter whether economic activities (labor), despit
their inherent constraints, are nevertheless ablembody the kind of self-
realizing activity that characterizes “the realmfafedom.” In some instances
they may do so, in others they may not. One gemeeson why they may do so
is given by Jon Elster, who remarked: “the worki&iton is in many respects a
suitable context, since it offers the external igite that is often a condition for
self-realization. Knowing that the customer migbt want the product tends to
concentrate the mind wonderfull§®* On the other hand, Elster in the same
discussion realizes that in labor there will alwégs“conditions of coordination
and supervision that severely restrict free, cveadictivity.”** Some norms and

glorification of labor in the modern tradition, s@&moth, Households. On the Moral
Architecture of the Economg61.

432 For Marx, the problem is that control over onefnaactions is undermined by the fact
that capitalism turns labor itself into a commodifffthough workers contract their time
and energy freely in the market, once they entemtark place the capitalist has the same
authority over them as over any other use valueithbBought and sold. Re-establishing
worker control in the workplace is therefore cruidia freedom within the economic
sphere.

433 Gorz argues that this is utopian: communism wéllén to resort either revolutionary
faith or to external incentives (wages and consugoeds) to motivate workers to do the
part of the work assigned to them by the plan. dither case is the work self-directed.
Gorz, Critique of Economic Reaspd0-41. Similarly, Miller objects that the volunga
nature of work in communism will not be able totsirs the conscious and spontaneous
cooperation characteristic of developed “individiyalin capitalism. Miller,Market, State,
and Community. Theoretical Foundations of Marketi@ism, 231-19. The difference is
that Miller thinks the market provides the rightémtives to this end, while Gorz is
equally critical of labor under communism and ofrked-based labor.

434 E|ster,Making Sense of Mar%23.

435 oc.cit.
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rules will always be characteristic of the workjpigce and therefore normally no
worker will be able to act simply as he wishes. dtver, the conditions of

coordination and supervision are reinforced byrtéed to produce for the market
— the market may not demand the products of oredfgealizing activity.

In addition to contingent failures of labor to Wetlee self-realizing kind, there
may be valuable ways of passing time thetessarilycannot be organized as a
form of labor. First, a life spent in idleness fstlois kind. While idleness has a
bad name, once one labels it “contemplation” or ditation,” we are not so
certain that it has no value. Contrary to the Mamxiexclusive valuation of
creation and production, passing time in a recemind meditative state of mind
may well be valuable to some. There is no reascexttude the latter from the
set of legitimate conceptions of a good life thatividuals may choose.
Opportunities for contemplation cannot be gainedalvor; they depend on the
availability of leisure. The same is true for am®t way of life excluded in the
Marxist ideal of self-realization. The useful dgaiing of the workplace might
be valuable to anyone who wants to achieve graghtwin exercising some of
his capacities, but the endless drive for maximumekence in achievement
contains an individualistic bid® Some of the activities that Aristotle classifies
as part of the good life fit uneasily with such dve. While we normally do
conceive of entertaining friendships as a formedf-gealization, or various forms
of community service reminiscent of “political aéty” in a broad sense, no one
would portray these as a strenuous quest for emmrour skills and talents.
Again, the opportunity to spend time in these comahiactivities depends on
leisure labor, insofar as their labor-like orgatima would be subject to an
individualistic bias that greatly diminishes theammunal character.

To conclude: given these contingent and necessélyds to accommodate
certain conceptions of a good life, opportunities feisure time should be
available as a guarantee for some people’'s opptesinfor self-realization.
Labor’s contingent failures warrant the adoptioragfrecautionary stance: since
no individual can be assured that his labor praviden due opportunities for
self-realization, it is prudent to have leisureikalde to anyone if labor fails to do
s0®¥" In addition, labor's necessary failure to accomatedconceptions of the

436 That the ideal of self-realization has an indiwlistic bias which may turn it against
community, is also recognized by Elster. See IBidoth argues that Marx’s Robinson
Crusoe-like portrayal of creative self-realizatiorstcacts him from the problem of
coordinating individuals’ activities in communisnibecause it was a single-actor
economy, Crusoe’s world allowed Marx to sidestepissee of noncoercive coordination
in an interdependent, nonmarket society.” Botthuseholds. On the Moral Architecture
of the Econom)y287.

437 This might be compatible with Marx’s line of thditgAs Cohen states: “One cannot
decidea priori the extent of compatibility between labor and tivesself-fulfilment. Marx
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good life centered on contemplative and communalswaf spending time also
point in the direction of having a domain of leisuThe famous passage of the
German Ideologyquoted above) neatly captures this ideal, evengh Marx has
not been able to hold on to it wherever he arghas activities freed from the
constraints of labor should nonetheless be spenspiecific productive and
creative forms of self-realization.

With this conclusion we have scaled back the mataim of the leisure
critique. Instead of saying that the good life st in leisure (non-economic
activities of self-realization), we have seen thahight be spent either in leisure
or in labor. The leisure critique has been foraedetreat one step; the justifiable
claim is that each person should havedheabilityto have sufficient leisure. Our
next question is: what kind of organization of sbdife would correspond to this
reformulated version of the leisure critique’s maraim? The leisure critique’s
original stance on this, i.e. that the economiceselis to be restricted as much as
possible for the sake of creating maximum oppotiesifor non-economic
activities, can now no longer be endorsed. Thisldvbe clearly disadvantageous
to those who prefer to realize their conceptiontleé good life within the
economic sphere itself. No longer can we stat&€;asen does, that it is a “pretty
tall assertion” to say that the satisfaction tohiael from labor and the goods it
buys is so great that “no matter how much is bemrgsumed it remains desirable
to consume more instead of expanding freedom fralborl™*® For maximum
work-and-spend might nonetheless be the contesmi or even many persons’
conception of their good life.

The ideal social organization, of course, woulddpe in which each could
have it his or her own way: labor-preferring peseould labor as much as they
want while leisure-preferring persons could enjeiglre as much as they want.
In terms of the ancient fable, Grasshoppers coualdcd and sing while Ants
could work and spend (the Grasshoppers would needotso on their own
expense, of course). No social arrangements regglatorking time would be
made. This would be left to individuals freely a@ating with one another in the
labor market. This ideal organization is bound igsatisfy one of the two groups
of persons however; for two reasons that both had® with power differentials.

First, workers that compete with one another inlé®r market will find that
they have a competitive advantage if they are ngllto work longer hours.
Employers will generally prefer those who want torkvlong hours, since this
minimizes burdens of coordination (which arise hestw part-time workers) and

thought he knew the compatibility would always lmeali. Hence his need to forecast a
virtual disappearance of labor.” Gerald Cohen, "MaBialectic of Labor,'Philosophy
and Public Affairs3, no. 3 (1974): 261.

438 Cohen, "Labor, Leisure, and a Distinctive Contradicbf Advanced Capitalism,” 123.
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enables maximum output. If labor market conditi@iesw employers to take
their pick among (many) workers, then, leisure-pnefig workers will lack
enough power to bargain for the number of workimyrs that they prefé?®
Even if they would have more bargaining power,grample if they would be in
a segment of the labor market where not many wellified workers are
competing with them, it could be impossible to abttheir preferred working
hours, for example if the nature of the work regsircoordinated hours of
presence on the job. This need for a standardizgan@ation of work can also
disadvantage the labor-preferring worker, of coutsemany sectors, work is
limited to 40 hours a week and it is impossiblgéd a contract for more than 40
hours a week. For purposes of the argument hedaeit not matter whether the
labor-preferring or the leisure-preferring perssmlisadvantaged. What matters is
that both operate in collective structures (theotalnarket and the work
environment), where both groups of persons exegsqure on each other:
competitive pressure in the labor market and omgditinal pressure on the job.
This makes it highly difficult to qualify a formallfree scenario as one giving
each group an equal chance of realizing his preddabor/leisure balance.

A second problem for the ideal scenario is thagne¥ each would get it its
own way in terms of working hours, those preferringnvork long hours would
through their productive efforts create a societthwa higher standard of living
than would otherwise prevail. This might affect showith a preference for
leisure, in that falling behind the standard ofiny too far will be highly
disadvantageous to them, even given their modeistyrely conception of the
good life. The reason for this is that their fadkan relative position may make
their survival more difficult. As economist Robé&iiank wrote:

Many important resources are distributed in acawcdawith relative rather than
absolute capabilities. For example, as the econofnzartya Sen has emphasized
there is alwaysomefood available, even in the most severe famined,the question

of who gets it is settled largely by relative Wtaaﬂbldings‘.140

43 Historically, this is how rising capitalism forcd®™-century workers to increase their
working hours to an enormous extent. Juliet SchAdre Overworked American. The
Unexpected Decline of Leisufdew York: Basic Books, 1992), 52.

440 Robert Frank,Luxury Fever. Why Money Fails to Satisfy in an Erf Excess
(Princeton: Princeton University Press, 1999), 138 also Jerome M. Segal, "Consumer
Expenditures and the Growth of Need-Required IncbimekEthics of Consumption. The
Good Life, Justice, and Global Stewardshguls David A. Crocker and Toby Linden
(Lanham: Rowman & Littlefield, 1998). This predicameyoes back to the problem of
positional competition. For a proposal to evalutis problem in terms of recognition
theory, see Rutger Claassen, "The Status Struggieddgnition-Based Interpretation of
the Positional EconomyPhilosophy and Social Criticisi33 (2007).
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It is for this reason that David Braybrooke contéatgs that a hypothetical
contractarian foundation of a society made up @&sShoppers and Ants will run
into problems. Given the Ants’ economic expansitthe Ants will steadily
acquire better and yet better positions for outinigdhe Grasshoppers for scarce
goods.*** Even if Grasshoppers are unconcerned about tfieratites in living
standard, in the end Braybrooke imagines that teeraulated wealth and power
of the Ants will lead them to oppress the GrasskogpThis point is not merely
hypothetical, for Braybrooke perspicuously noteattfmarket societies have
been extremely aggressive in opening up marketsaaband forcing trade and
development upon countries that did not especiafint them.*** Grasshoppers
therefore have every reason to refuse a sociatacinthat establishes a society
without restrictions on the Ants’ productive actyvi In our terms, leisure-
preferring persons depend upon a certain restnictfdabor for all to realize their
preferences.

If these two reasons make sense, some regulatimoriing time is necessary
to protect workers without bargaining power fronpleitation by employers and
to protect leisure-preferring persons from beinggimalized by labor-preferring
persons. Where such regulation would have to dieavline remains highly
contentious however. The claims from both groupp@fons are legitimate in
their own right; a social setting expressing ab®olneutrality between these
competing claims is impossible, but nonethelesg@stbn about the boundary
between labor and leisure has to be dréhe discussion so far cannot
provide us with a determinate answer as to wherdraw the line. It has only
given us reason to require that possible answerst monform to the leisure
critique’s revised moral claim defended here; thlaérever the line is drawn both
labor-preferring and leisure-preferring persons tnmasre sufficient opportunities
to realize their conception of the good life.

It is important to see that this requirement shdaddconsidered as additional
to the requirement embodied in the pluralist positiThey deal with a different
aspect of the economy. The leisure critique is eomed with the boundaries
between the economic and the non-economic domaoi(lversus leisure), while

44! Davi Braybrooke, "Preferences Opposed to the Mar@easshoppers vs. Ants on
Security, Inequality and JusticeSocial Philosophy and Policg2, no. 1 (1984). Peter

Ulrich notes the same dynamic, arguing that tholse mestrain the size of their economic
activities will be socially marginalized if they v to live in a society where others can
choose to live without this restraint. Ulricintegrative Wirtschaftsethik. Grundlagen
Einer Lebensdienlichen Okonom27-28.

442 Braybrooke, "Preferences Opposed to the MarketssBi@ppers vs. Ants on Security,
Inequality and Justice," 112.

443 With regard for neutrality the premodern prefeeerfor leisure over labor (and

consumption) is just as non-neutral as the modezfegence for labor. For the preference
for leisure in tribal societies, see Sahline Age Economics
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pluralism is concerned with the boundaries betwesarket and non-market
forms of economic organizatiomithin the economic domain. The leisure critique
seeks space for human action which does not carfsigboring; while pluralism
seeks space for a mix of modes of provision asgpjate to economic practices,
where acting according to each of these modesafigion means laboring (see
also the passage on labor in Section 2.5). To giveypothetical example; if
pluralism prescribes that thatio of public to commercial security providers
should be roughly 3:1, then this remains independénthe question of the
aggregatesize of security provision (it might be 300 police ofrs per 100.000
inhabitants and 100 commercial guards, or 600 @tdr@spectively, or 900 and
300, etc.). The absurdity of the quantificatiornthis example should not detract
from its message: the leisure critique addressesitieof the economic domain,
that is, the size of the activities that satisfgfprences, while pluralism addresses
the composition of the economic practices createdobrdinate these activities.
The two perspectives are complementary. We shall sge to what extent the
capitalist dynamic is a threat to both requirements

8.3 The Empirical Challenge: The Capitalist Dynamicand the Market

The second, empirical premise of the leisure aréifpypothesizes that capitalist
markets will come to dominate the economy, preventine emergence of a space
for non-economic action, leisure. The process biclithis comes about | will
refer to as the “capitalist dynamic.” | will firgtriefly explain the concept of the
capitalist dynamic and discuss whether the maskebnceptually tied up with it.
Then | will ask in how far the capitalist dynamgcan inevitable part of modern,
capitalist markets. Finally | will present the pieent resulting for the
defender of the ideal of leisure and the defenflefuralist practices alike.

The capitalist dynamic is a systemic drive towgrdsit maximization — it is
a property of a system that provides strong cortipetiincentives for its
participants to strive for the attainment of thimleThe incentive is a matter of
survival: failure to attain the goal leads to masdization and even to
disappearance from the system (take-over, bankyupfthis dynamic arises
when three conditions are met. (i) The first conditis the existence of markets
and money. This establishes that people may traddsgon a market to facilitate
the fulfilment of their household needs (the C-Mefcuit). (i) The second
condition is that some persons start exchangingigdor their exchange value
rather than for their use value (the M-C-M’ cirguiii) The third condition is
that sufficient persons engage in that kind of exge for competition among
them to ensue; so that the prospect of gainingwpetitive advantage over others
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on the same market induces them to increase thadluptivity — usually through
technological innovations — and gain a (larger)rshaf the market* Due to
these productivity increases, the same amount okehactivity will generate an
ever-higher amount of capital. If left unchecked ttapitalist dynamic produces
capital accumulation.

Before we proceed, let us first be clear about ¢baceptual connection
between this capitalist dynamic and the market.ill argue that markets are
necessary but not sufficiemehicles for generating this dynamic. The seccad p
of this statement may already be obvious from theva. The capitalist dynamic
only realizes itself whenever the market mechari@momes generalized as the
dominant mode of provision, in the way that theoset and third conditions
above describe. This dynamic is not a matter ebratothing, but rather varies
by degrees. It is stronger to the extent that ngos are drawn into the market,
and especially to the extent that labor power fitbelcomes a commodity.
Generalization of markets need not happen. Marketpremodern societies
remained institutions at the edges of the econ@ystem, appropriate to trade
accidental surplus production from otherwise autarkouseholds or from
communities in which gift exchange was the cenathange mechanistf?.
Therefore the distinction between “the market” §asdeal type) and generalized
capitalist markets as a cultural-historical spedfibspecies remains importétit.

Although insufficient, the market remains a necgsseondition for the
capitalist dynamic (see the first condition). A goful argument to the contrary
is that the drive toward capital accumulation cklo &e observed in hon-market
economies, especially state-planned economies. Blathanan has criticized
Gerald Cohen’s “distinctive contradiction of capigm” for precisely this reason.
He points to the fact that the Soviet Union hae akpanded output continuously.
This happened not as the result of individuals gagan market exchanges, but

444 Cohen calls this acting according to the “capitgdiinciple,” which engenders having a
“capitalist mentality.” Cohen, "Labor, Leisure, aral Distinctive Contradiction of
Advanced Capitalism," 115. Postone first develojs ttheme in an abstract sense (similar
to Cohen) and then, following Marx, tries to showtan a concrete level the ‘deepening’
of the law of value takes place in successive stagecapitalism (workers’ cooperation
through division of labor, manufacture and indadtproduction). Poston&ime, Labor,
and Social Domination. A Reinterpretation of Mar@istical Theory 267-70 and 325ff.

448 For a classical account of the ‘disintegrationhaf household’ due to capitalist markets,
see Weberzconomy and Society. An Outline of Interpretativei®ogy, 375ff.

448:A careful examination of the perverse consequsmdarx attributes to capitalism will
reveal that, in his analysis, their specific cohteem be traced to the pursuit of efficiency
in the service of the maximization of surplus vallie be sure, that drive is enforced by
the market, but is no more an eternal, transhisibproperty of markets than is the
creation of profit the forever ordained end of praiive technology.” BoothtHouseholds.
On the Moral Architecture of the Econon®65. See for his account of the purposiveness
of the capitalist dynamic, see pp. 225-226.
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because Soviet planners have consciously chosercahirse of action (wanting
to compete militarily with the West and needing remmic growth to that end).
The results are the same. Buchanan is not convibgedohen’s argument that
“while the tendency toward overexpansion of outigudninherentfeature of the
market economy it is only the result of defectiveolitical arrangementsin
socialist countries®*’ Buchanan thinks that Cohen — in order to makepbiat —
needs to assume that it is impossible to politcalirb the tendency toward
overexpansion in a market economy — an assumptifficutt to justify,
according to Buchanan. However, | do not see why éissumption would be
necessary. For even if it is possible to curb ad¢esy toward expansion
politically (see below), the operation of such a@rtendency does not make
the original tendency go away: rather it undoeseffects in practice. The fact
that political measures are necessary to cancedftaet proves the existence of a
cause producing that effect if no measures woulthken?*®

The discussion up to this point has shown how tlaeket is conceptually
distinct from the capitalist dynamic. Granting thiistinctness, one could object
that it is of little practical relevance; after,atharkets in our modern societiase
capitalist markets. This is true — or so for th&esaf argument | will assume.
Nonetheless, it is crucial to see that the capitalynamic isvariable it can be
present to a smaller or greater extent. The re&sothis is that, like all other
economic constellations, capitalist markets areiatoconstructions that are
always “embedded” in social structures. Their mdion depends on political
preconditions such as an effective system of ptgpéeghts, social acceptance of
their legitimacy among the population, technicalnditions to facilitate
exchanges, ett? embedment is subject to variations. The literabmevarieties
of capitalism’ underscores this point: societies esnbed markets in different

447 BuchananEthics, Efficiency, and the Marké8. Postone holds a similar view and uses
this to argue that the abolition of markets, sdazédion of property and erection of state
bureaucracies for production will not solve thelpeon. PostoneTime, Labor, and Social
Domination. A Reinterpretation of Marx's Critical dry, 268.

448 The problem might be that Buchanan does not takiieisntly serious the fact that the
market is a form of spontaneous order, as theasstliverse as Habermas and Hayek have
argued. Both the element of order and its unplanmeititended character are important in
understanding why the capitalist dynamic stimulat@panding outpufis a mater of
coursein the market while it is a conscious choice itlitipal arrangements. Hayek, "The
Mirage of Social Justice," 107ff. and Habermakeorie des kommunikativen Handelns.
Band 2 Zur Kritiek der funktionalistische Vernyrif76.

449 Markets do not differ from other economic mecharsisn always being embedded in
society. Markets cannot be “disembedded,” howevachrmfree-market proponents may
strive for that goal. Polanyi, who coined the cqicdas been misunderstood as claiming
that disembedding of markets is possible. For audsion of this misunderstanding, see
Fred Block's introduction in PolanyiThe Great Transformation. The Political and
Economic Origins of Our Timexiii.
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ways, with significantly different outcomé¥.Especially pertinent to our topic is
the fact that different varieties of capitalismyais to the extent to which market
participants are subject to competitive pressuressleeltered from these
pressure$>’ The capitalist dynamic may therefore be intendifa restrained,
depending on the social norms and political measw@rounding markets
(captured earlier under the term “market-restrajninstitutions,” see Section
3.1). Put differently, these norms and measures spagd up or slow down the
incentive to maximize profits on capitalist marketsd to accumulate capital.
They can act as a “brake” on the dynamic (actudlw first brake, see the
scheme in Section 8.4). But they cannot halt dgdther.

Now we go one step further. What happens when aapias been
accumulated? | think we can safely adhere to ormeergé rule:capital, once
generated, will be invested somewhaféth this rule, | set aside the possibility
that capital will systematically be ignored by dsners (buried in the garden
never to be thought of again). To be sure, this imagpen now and then, but
these occasions are negligible on the scale oégoas a whole. Normally people
will want to do something with their capital. So athare the investment options
for the capital owner? Roughly, there are two bagitons.

The first basic option is that capital is reinvesie the market. Then it is used
to gain productivity increases at the next stagecampetition and thereby
increase output further: to produce more of theesproducts (or new variants) or
create markets for new products. The second opgidar the capital owner to
withdraw economic capital from the market and cahiténto social and political
capital, that is, to invest it in a quest for sbatatus and political power. The
ancient potlatch, in which tribal chiefs competed power and status via the
destruction of their assets, is a classical exanfgléinds of wars in which large
assets are destroyed on both sides are also exaofglas kind of “conversion.”
More peacefully, giving capital away serves the esapurpose. Charitable
foundations and initiatives provide a potentialliatss-enhancing option of
investing one’s capital. Contrary to destructiorpotlatch and war, however, gift
giving does not destroy economic capital. It wilirmally reenter the market by
way of the beneficiary of the gift (for examplep#ie receiving donations from

450 For an influential treatment, see Hall and Soskideo organize their approach around
the distinction between liberal market economiéiftleading example: America) and
coordinated market economies (example: Germanygr RPe Hall and David Soskice, "An
Introduction to Varieties of Capitalism," iWarieties of Capitalism. The Institutional
Foundations of Comparative Advantagals Peter A. Hall and David Soskice (Oxford:
Oxford University Press, 2001), 8.

451 Neil Fligstein, The Architecture of Markets. An Economic Sociolofjffwenty-First-
Century Capitalist SocietigPrinceton: Princeton University Press, 2001).
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aid organizations will spend them on market gootk)s part of the second basic
option, then, can largely be reduced to the fipdiom.

What will be the mix of these two options be likEftimately this is an
empirical question. Still, | will follow Cohen, whargued that the capitalist
dynamic tends to promote output expansion overtiaaddil leisure (see Section
8.1). His main reason for this, as we saw, was dhatach stage surplus capital
generated in previous rounds of competition is rdedt the next round of
competition. Withdrawing capital from the compefti process where your
opponent does not do the same, invariably weakea%s anarket position. Only
those who are very strong or who have very wealooepts can afford to do so.
To this we may now add another consideration. tagitalist society, social and
political capital themselves are predominantly gdithrough the possession of
economic capital. It is no coincidence, then, thateconomic significance of the
potlatch, war and gifts has greatly diminished apitalist society. For the social
and political functions that these capital-expegdaativities fulfilled are now by
and large taken over by the enlargement of cajgtalf. Winning the economic
game creates social status and political powers&tae positional goods for
which the competition, in capitalist societies, psedominantly played with
economic mean$?

For purposes of our normative argument, we doneeid to know the exact
proportions of capital spent in the market versugat and political contests. We
can allow that part of capital is also partly speutside of the economic system.
What is important for our purposes is that caggaleinvested in the market to
such an extent that it necessitates opening upnmankets. For these new markets
can only come at the detriment of their non-masgitetrnatives (given that people
will treat these as alternatives from which thepate). Empirically, it is quite
uncontested that this is exactly what constantlgpeaed during the last two
centuries of capitalism. Time and again new markatge been introduced where
none existed before. The composition of the econommich countries has been
transformed from one mainly consisting of agrictdtitand later manufacture
toward an economy dominated by services. Many sesvihat were previously
off the market offered interesting opportunities tlee investment of capital freed
up by productivity increases in agriculture and ofaoture?> Nowadays the turn
has come for the services of the welfare statelttheare, education, and others),
which are an attractive prey:

42 For an explanation of why positional competitioicreases time pressure, see Hirsch,
Social Limits to Growth71-77.

483 For an attempt to determine empirically the cdmess of the commodification thesis
(mainly on the basis of time use surveys), seei&il, A Commodified World? Mapping
the Limits of Capitalism
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Some very profitable services are those of the amelftate, protected from private
ownership and the market as part of the mid-centitigenship package. So long as
the state survives, potential areas of profit-mglkane excluded from capital’'s reach.
Post-industrial capitalism has therefore startedryoto undo the deals made by its
industrial predecessé‘?f1

To recapitulate: since capitalist competition ertdgra technological progress, the
same products can be produced with less effosfftirt remains constant, then,

new activities will have to be found to become $hibject of capital investment.

Potentially no activity is securely sheltered frire market.

Now that we have an overview of the capitalist dyita we can return to our
normative question at last: How does it bear ug@ndrganization of social life
demanded by the leisure critique and the plurglistition? The original leisure
critique, as we saw in Section 8.1, is criticakapitalism’s preference for using
productivity increases for output expansion instebddded leisure. If we follow
the reformulated, more cautious moral claim fronct®@ 8.2, which requires a
social organization that reconciles opportunities both labor and leisure
conceptions of the good life, things are less etedr What is certain is that from
this perspective a very strong diminishment of fatime is as unwelcome as a
very strong expansion of labor time. Given a forfsocial regulation that
remedies the two problems mentioned in the previeetion by guarding a
reasonable balance between labor and leisure, apitalist dynamic does not
pose much of a threat.

For the pluralist position, the problem with thepitalist dynamic is that it
undermines the stability of those practices for awhiwe argued that an
institutionally pluralist combination of market angon-market provision is
preferable. The non-market part of these plurglisictices is an attractive prey
for an ever-expanding market. This seemingly mehatswe are confronted with
a hard choice: either to have the market or ndbaee it at all. For Marxists,
given their ideal of the non-economic realm of étem, this is not a hard choice
at all: the market should be abolished, or at lgasttould be embedded to such
an extent that the capitalist dynamic is heavilgtrieted. For institutional
pluralists, however, the choice is a difficult ofiéey will have to decide whether
to give up the market-based part of their practmethe non-market part, while
they have argued that both alternatives contritagmething of value to the
practices in question. On the one hand, allowing tharket seems to entail
risking an expansionary dynamic that underminesialse options for non-

454 Colin Leys, Market-Driven Politics. Neoliberal Democracy and tReblic Interest
(London: Verso, 2001), 6-7. See also the discussibrthis point in Steven Lukes,
"Invasions of the Market," [draft internet].
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market practices. On the other hand, the abolitidhmarkets also is an
unattractive option, because the market has sontgettositive to offer for each
of these pluralist practices and expands the rahghoice for those participating
in them?® For these reasons, then, the hard choice betwdewirey or
abolishing capitalist markets undermines the pistsll central normative
commitment to both. Are they caught between thel ded the deep blue sea?

8.4 The Market's Place and the Economy'’s Place

In the previous section, | argued that the dilenfionahe pluralist is caused by the
fact that the capitalist dynamic, to the extenttthais unleashed (i.e. not
embedded in restraining social and political normaill typically generate
capital accumulation and output expansion and térepluralist practices. We
saw that conversion into social and political calpprovides only a limited
solution to that problem. Are there any other guesobjects of investment that
might save the pluralist practices from being trget of the capitalist dynamic?
In the last section, | have restricted myself te tptions open to the capital
owner, assuming that he can accumulate capitachadse where to invest it as
he sees fit. Can we find solutions by relaxing ¢hessumptions? (We keep
adhering to the basic rule: capitahce generatedmust be invested somewhere).
I will first briefly consider two solutions thatthink are ultimately unsuccessful
and then present two solutions that can be suadessf

One alternative strategy would be to go beyond¢levant economic system
and consider that capital might be invested in rottmuntries, where enough
investment opportunities outside of pluralist piges still exist, for example, in
agriculture or manufacture in developing countffés$n present-day reality this
might actually be our preferred course of action fieany decades to come.
Indeed, increasing investment in emerging markétsing, India and others)
shows how important this solution already is. Bwgrt, at a certain point markets
in other countries will also be saturated, and pheblem of the invasion of
pluralist practices will reemerge, this time for@untries alike.

455 Moreover — and not relating to any specific lqeedctice — the pluralist may recognize
that capitalist markets have served to bring sieseaiut of the poverty that characterized
the premodern economies such as the ancient Goeslomy, where freedom in the sense
of independence from others and from poverty waslave only to the happy few. The
powerful incentives of capitalist markets to crethte wealth necessary to make it possible
for all to lead the good life (however conceivecdgvd not been mimicked by any
alternative mechanism that produced the same wegdtting effects.

458 | thank Joel Anderson for this suggestion.
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Another option would be to invest in market-baseacpices here and not¥.
For example, we might invest endlessly in ever-mooeplicated financial
products, or ever-more fanciful houses and othesemer goods, not to forget
the development of goods that today do not yett €ki® cellular phones did not
fifteen years ago). These investment strategiesitnsigelter the pluralist services
of security, media, care and others. However,dtrseto me that this, too, can be
a partial solution at best. Such investment styategl increase the capital-
intensiveness of market-based practices comparglitalist practices. Given the
importance of these pluralist practices to mosipfess lives (consider that many
morally required capabilities are realized herdis twill lead to a painful
discrepancy between “market affluence” and “plstakqualor.#® Ultimately,
dissatisfaction with this discrepancy will lead stwong pressures for redressing
the balance and investing in pluralist practicetake it, then, that investment in
non-pluralist practices cannot fence off the dasder pluralism either.

The discussion of this solution does bring us anghth of a first workable
solution. Pressures to invest in pluralist practiceuld be channeled in two ways.
One is investment in the market part of these piirpractices — this leads to the
pluralist nightmare encountered in the previougisacA lobby will emerge on
political decision-making bodies to open up thesarkats or further facilitate
access to them and weaken the conditions for nakenalternatives to flourish.
The other way of channeling investment to plurgistctices is to invest in the
non-market-based part. The main way to do thie taxt market-generated capital
and use it to support a variety of non-market maxfgzrovision (see the seventh
conclusion in the conclusions preceding this chaptbout public funds
supporting a variety of non-market modes of prawiyf*® This solution redresses
the balance between market and non-market provisjoasing part of market-
generated capital to support non-market provissonthat both continue to relate
to each other in the same proportions, albeit ogr-tigher levels of capital-
intensiveness. This solution is promising, but riéslization is vulnerable to
defects in the political process. The latter must dufficiently free from
commercial interests so as to privilege taxationsipport of the non-market
alternative over the creation of new markets. As kmew, not all political
systems have been able to meet this condition. piidic investment solution
requires winning continuous political struggles atbdecisions pertaining to the
fate of pluralist practices.

57| thank Christian Neuhauser for this suggestion.

458 An allusion to “private affluence” and “public sgjor,” one of the central themes of
John Kenneth GalbraitiThe Affluent Societft.ondon: Penguin Books, 1998 [1958]).

489 This solution is preferred by writers like Frarlyxury Fever. Why Money Fails to
Satisfy in an Era of Excesand GalbraithThe Affluent Society
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Overview of the capitalist dynamic and its consequees for the stability of
pluralist practices

Markets
...unless embedding markets in social and political
norms

Capitalist dynamic
...unless reduction of working time
Capital accumulation

l ...unless investment of capital in non-pluralist pices
and non-market part of pluralist practices

Expansion of market
into pluralist practices

Another solution is available, which would econoenian the need for such
political struggles. This solution requires goirark to a fact that | have stressed
several times, namely, that capital only genergiessure for investment in
pluralist practice®nce it is generatedlhe trick of this solution is to make sure
that after a certain point no capital is accumuaateall that point the threshold.
The solution is thatafter the market has reached this threshold, a general
restriction on the size of market-based activityréglized, so that there is no
further capital accumulation which necessitatesnojpe up new activities for
market expansion or conquering the non-market pérpluralist practices.
“After” may sound mysterious, for the market adfvtaking place under this
threshold will have to take place every day aneveig day, food will have to be
grown, houses built, etc.). And as long as it diaée place, it generates freely
available capital, given the fact that competiticneates (incentives for)
technological progress, which increases produgtifiir these activities and
creates a surplus of capital. If however the prtditg gain is used to reduce
labor hours and increase leisure, no surplus dagiltacome into existence.

Of course, this is precisely what the leisure gué proposed in the first place.
The trick is that it does not require abolishing tharket for the economic part of
human activity. It does require a volume of “idlesewhich increases in size as
technological progress reduces the time needed rwdupe the goods
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corresponding to the market’s legitimate place aciety (its threshold). This
solution, then, retains the capitalist dynamic adern markets as the instrument
to generate a legitimate wealth of ordinary consugeods and an equally
legitimate market part of institutionally pluraliptactices. At that point, it cuts
off the creation of further capital. In order tofegguard institutionally pluralist
arrangementwithin the economy, this solution puts restrictions andize of the
economyas a wholdn terms of the hours spent on economic activity.

To be workable, this solution would require the nidféication of three
indicators. First, an exhaustive list of plurajsactices would have to be made,
that is, we would have to decide for which practidhe market is partly
inappropriate (in addition, of course, we add catedyy non-market practices on
the list, Michael Walzer's “blocked exchanges”).ec8nd, for these practices
agreement would have to be reached on the extambitth we want them to be
governed by market exchange and the extent to wihieh judge other
mechanisms appropriate. The previous three chapterthe cases of security,
media and care have served as examples of the &fntnsiderations that may
play a role. This defines the threshold, above twhicorking time reduction
would have to be applied. This also involves thentdication of the moment at
which the threshold would be reached (for examplayld one say that Western
societies already crossed it five decades agatber just now, or somewhere in
the distant or far future?). Thirdly, from that pbion productivity increases
would have to be offset by working time reductidio. fix our minds, one could
imagine that each year anew the level of produgtivicreases would have to be
determined and converted into an analogous wortkng reduction for next year
(of course this reduction would have to be effedihimplementedj®® For each
of these practical problems, political disputes lddue likely to arise: debate is
possible over the desirability of having pluraléstangements for many goods
and services, about the estimations of the apmtgpthreshold, and about the
conversion of productivity increases into workirige reduction. On the other
hand, determination of these matters would requindy one-time political
decisions, not a continuous strugdfé.

460 5ych a scheme would resemble current schemesnie &uropean countries where
each year the age of retirement — at which oneahdght to public pension — is extended
with one month, to compensate for rising life expacy and relieve the pressure on public
pension funds (except that the effect of our schexméld be diametrically opposed, since
these pension schemes extend working time instesiorioking it).

4811 am very well aware of the fact that this mayegithe impression of a hopelessly
utopian and abstract proposal. Nonetheless, weotadeny the fact that trade-offs
between leisure and income are already being naamiedifferent countries make different
choices in this regard. For example, the geneftdrdnce between the US and the EU of
roughly 30% in GDP per capita can largely be exmdiby lower numbers of working
hours in the EU (while productivity per hour is ghly the same). These choices are not
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It would bring about John Stuart Mill's “stationasyate,” where each would
have “sufficient leisure, both physical and menfedm mechanical details, to
cultivate freely the graces of lifé® This prospect is different from what we
encountered earlier as being advocated by Aristatte Marx. In the Aristotelian
vision, some people are doing the hunting, fisting cattle-raising so that others
can spend their time in criticizing. It is a visitimat has been realized at some
times and places but is grossly non-egalitariahénMarxian vision all of us can
do all of these activities whenever we want: fightle morning, hunt in the
afternoon, etc. without being governed by an ecaa@ystem of constraints. The
working time reduction vision is more stringent. cBaof us will have to
contribute to the economy — “fishing” some in therming and “hunt” in the
afternoon — as we do now. But we will also haveat@ our leisure in the evening
— and ever earlier than that, as the market makegach ever-higher stages of
productivity in the morning.

In conclusion, we have two workable solutions: puldhvestment in non-
market (parts of) practices and working time reurct! will make no attempt
here to argue for choosing one over the other gorchoosing a mix of them).
Anyhow, the value of the current reflection, asekesit, is not in its direct
applicability. Rather, it has been a thought experit about the kinds of social
choices necessary if we take the capitalist thteathe stability of pluralist
practices seriously. Moreover, our choice betwedsn tivo solutions will be
influenced by considerations other than the intenesinstitutional pluralism,
which | am unable to discuss here. For examplegging working time reduction
after a certain point might fail to satisfy a lal@isure balance that gives labor-
preferring persons adequate opportunities forrgalfization in labor (see Section

always transparent, since the actually achieveanmee-leisure balance often is the
outcome of the combined effects a complicated satstitutions. Still, to the extent that
we gain insight in the relative contributions offelient factors toward this balance, it can
be influenced. For countries with collective labagreements specifying a standard
working week, this is all the more simple, but e¥encountries where working time is at
the discretion of individual companies, this shoudd prove impossible.

462 John Stuart Mill,Principles of Political Economy and Chapters on &fisin ed.
Jonathan Riley (Oxford: Oxford University Press, 499848]), 128. See also Rawls, who
proposes that each generation should save for é&x¢ one “to make possible the
conditions needed to establish and to preservstebpsic structure over time. Once these
conditions are reached and just institutions esstiaddl, net real saving may fall to zero.” In
the passage following this quotation, he explic#thys that “we certainly do not want to
rule out Mill's idea of a society in a just statéyg state where (real) capital accumulation
may cease.” John Rawldystice as Fairness. A Restatemett. Erin Kelly (Cambridge,
Massachusetts: Harvard University Press, 2001), S5@ilarly, in A Theory of Justice
Rawls proclaimed about “great wealth” that “beyondhe point it is more likely to be a
positive hindrance, a meaningless distraction at thenot a temptation to indulgence and
emptiness.” John Rawl$d Theory of Justicerevised ed. (Oxford: Oxford University
Press, 1999[1971]), 258.
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8.2). But failing to choose some working time reihrt might not satisfy the
interest in such a reduction from the perspectiveatancing work and care in a
gender-neutral way (see section 7.4). Choosindléevacapitalist accumulation
combined with taxation for public investment mightimately raise the amount
of capital to a level that is environmentally urtsirgable, and so on. These and
many other considerations complicate the choicevdxen the two strategies. For
now, let us rest content with the conclusion thathbsatisfy the interest in
protecting institutionally pluralist practices adead in this study
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SAMENVATTING (DUTCH SUMMARY)

De dissertatie neemt als vertrekpunt de kernvradwet wijsgerige debat over de
‘morele grenzen aan de markth@ral limits of the markgt welke goederen en
diensten zouden ‘vermarkt’ moeten worden en welké?riTeneinde deze vraag
te beantwoorden verdedigt de dissertatie allerelerstontextuele benadering die
in deze vraag besloten ligt (hoofdstuk 1), ontwest theoretisch kader om deze
vraag te beantwoorden (hoofdstukken 2 tot en men4jast dit kader vervolgens
toe op drie concrete praktijken: de voorziening wailigheid, media en zorg
(hoofdstukken 5 tot en met 7). Ten slotte biedtdet afsluitende reflectie op de
stabiliteit van het naast elkaar bestaan van narktiet-markt arrangementen in
een kapitalistische context (hoofdstuk 8).

Hoofdstuk 1. Debatteren over de markt

Het eerste hoofdstuk verdedigt de contextuele bemmagl tegenover een
‘algemene benadering’, waarin wordt beargumenteatdén voorzieningswijze
(bijv. de markt, maar het kan ook een alternatiebrvde markt zijn) in het
algemeen superieur is aan andere voorzieningswijzedat die superieure
voorzieningswijze in principe altijd gekozen di¢éatworden voor de voorziening
van concrete goederen, tenzij aangetoond kan womEn een afwijking
gerechtvaardigd is. Bij de contextuele benaderirm@rentegen is niet één
voorzieningswijzea priori superieur aan andere, zodat het debat over de best
voorzieningswijze volledig in de context van cornergoederen gevoerd moet
worden. Dit hoofdstuk probeert voor drie variantem superioriteit ten aanzien
van de markt te laten zien dat de algemene bemadddalt, zodat een
contextuele benadering de voorkeur verdient.

1.1. In de eerste variant wordt economische peitriban de markt
toegeschreven: de markt is superieur aan haamafieven in termen van het
brengen van welvaart. Deze vorm van prioriteit beop bepaalde eigenschappen
van het economische model van perfecte concurrebtienodel kent stringente
assumpties; indien die niet opgaan is sprake varktfaken. Ik bespreek een
kernassumptie van het model, namelijk de afwezijken transactiekosten. Zijn
transactiekosten toch aanwezig, dan ontstaan raettmstituties. Volgens de
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economische theorie zullen actoren trachten traiekasten te verlagen teneinde
het model van de perfecte markt zo dicht mogeéijkbénaderen en daarmee hun
welvaart te optimaliseren; en in de normatieve ardgrivan de economische
analyse wordt dit tevens voorgeschreven. |k be&pesiele auteurs die hier
vraagtekens bij zetten en probeer zo te laten dantransactiekosten en niet-
marktinstituties niet altijd als barrieres voor dearkt kunnen worden
geinterpreteerd; ze kunnen ook tot doel hebbennméektvormen van interactie
mogelijk te maken waarvoor actoren preferenties bbap en daarmee
welvaartsverhogend werken. Het economische argunaeat marktprioriteit
veronderstelt ten onrechte dat markten a priori rmeelvaart brengen dan
alternatieve instituties; het hangt er maar net ahwat actoren met betrekking
tot een concreet goed als ‘welvaartsverhogend’Hmsgen.

1.2. In een tweede variant wordt de markt geachretagrioriteit te hebben,
in termen van de vrijheid die zij brengt. Aan dath&an David Gauthier’s versie
van dit argument probeer ik te laten zien dat ottkatjument niet slaagt. De
markt bevat niet alleen een beperkirgr(strain) van ieders handelingsvrijheid
in het gebod dat marktactoren moeten afzien varroge@én geweld (zoals
Gauthier erkent); zij bevat ook een beperking viatividuen die voorkeuren
hebben voor handelingen die alleen buiten de narktot stand kunnen komen
(zoals Gauthier niet erkent). Een soortgelijke tasie wordt bereikt als we
vrijheid opvatten als vrijwilligheid in ruil Voluntariness in exchanje
markttransacties zijn niet per definitie vrijwilligf ze dat zijn hangt af van de
aanwezigheid van alternatieven voor de markt.

1.3. Een derde variant is de politieke prioritéé de markt zou hebben in de
zin dat zij vrede en stabiliteit brengt aan de s@dméngen waarin zij een
hoofdrol speelt. Friedrich Hayek’'s werk biedt eensie van dit argument. Aan
de hand van Albert Hirschmann’s studie over de aptovan het kapitalisme
probeer ik te laten zien dat ook in deze zin derdea&an de markt ambigu is. Er
zijn evenzeer destabiliserende tendensen in dehigelenis van het kapitalisme
aanwijsbaar. Bovendien is Hayek’s karakteriserimgn wiet-marktvormen van
sociale orde als inherent gewelddadig of totalitail te kort door de bocht.

1.4 Op grond van de discussie in dit hoofdstukkbtijat er drie eisen gesteld
worden aan een uitwerking van de contextuele bemaglelen eerste moet een
nadere definitie van de markt en haar voornaamitrnatieven opgesteld
worden (zie hoofdstuk 2). Vervolgens moet besleterden hoe de markt (of een
alternatief) kan worden geimplementeerd (dit noekn de voorhanden
‘institutionele strategieén’) en welke criteria daa benut kunnen worden (dit
noem ik de ‘criteria voor institutionele keuze’)eile komen aan de orde in
hoofdstuk 3. Ten slotte moeten morele criteria gatdeerd worden om de vraag
te beantwoorden door welke doelstellingen een Beépgmaktijk zich moet laten
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leiden; alleen met die doelstellingen in de hand kepaald worden welke
institutie als middel tot dat doel het meest geibis. (zie hoofdstuk 4).

Hoofdstuk 2. De markt en haar alternatieven

Dit hoofdstuk introduceert de sociaaltheoretischsistoncepten die in de rest
van de studie gebruikt worden.

2.1. Als eerste wordt het begrip van een praktgknggoduceerd: een min of
meer coherent en stabiel cluster van handelingekergnerkt door doelen,
instituties, deelnemers, materiele objecten enn@cigieén. De instituties zijn de
(formele en informele) regels en normen die hetdeéan van de deelnemers in
een praktijk sturen. Eén bijzondere subcategorisstitities zijn de
voorzieningswijzen rtodes of provision Deze bepalen de economische
organisatie van een praktijk: hoe productie, ruill @nsumptie met elkaar
geintegreerd worden. In het vervolg onderscheida@ de hand van drie
raamwerken ftameg vijf ideaaltypische voorzieningswijzen: zelfvo@ring,
informele voorziening, marktvoorziening, profes&tvoorziening en publieke
voorziening.

2.2. Het eerste raamwerk is de constitutie van gaed Goederen kunnen
geconstitueerd worden als uitwisselbaaxchangeable of niet; en als
vergelijikbaar op een kwantitatieve schaalortmensurab)e of niet. De
kwantitatieve schaal die meestal gebruikt wordteen financiéle; goederen
worden gewaardeerd door middel van de bepalingeeamprijs. Met deze twee
kenmerken kunnen de eerste verschillen tussen ¢k idéaaltypische
voorzieningswijzen worden blootgelegd. Bij zelfvei@ning worden goederen
geproduceerd en geconsumeerd door dezelfde pdieij.zijn goederen dus niet
uitwisselbaar. Bij informele voorziening worden deeen wel uitegwisseld, maar
niet op basis van een kwantitatieve waardebepalBij. de overige drie
voorzieningswijzen worden goederen zowel uitgeviissals op een prijs
gewaardeerd. De wijze van uitwisseling kan direl#agsvinden tussen een
product en een consument (zoals op de markt),dfeict waarbij eerst geld door
alle deelnemers wordt afgestaan aan een centrsiientie, die vervolgens een
goed levert aan de deelnemers (zoals bij publielkegeren).

2.3. Het tweede raamwerk wordt gevormd door de emanwaarop
voorzieningsregelsles of provisioptot stand komen. Bij publieke voorziening
komen voorzieningsregels tot stand via een proeaspolitieke besluitvorming,
bij informele voorziening gaat het om een proceanmasociale normen worden
geformuleerd, terwijl bij professionele voorzienidg expertkennis bepaalt welke
voorzieningsregels het meest geschikt zijn. In glgallen is een grote variatie



284

aan mogelijke voorzieningsregels denkbaar. Vooivaetziening is dat niet zo
en is er maar één voorzieningsregel mogelijk: gomdevorden immers niet
uitgewisseld maar geleverd aan de producent zelk @or de markt is er een
unieke voorzieningsregel: het prijsmechanisme, geba op de talenten
(endowmenisen voorkeurenpreferencesvan de deelnemers.

2.4. Het derde raamwerk gaat over de houdingen dandeelnemers
(subjective dispositionglie per voorzieningswijze vereist zijn met bekiak tot
de sociale relaties met andere deelnemers. Vofwonekiening zijn geen sociale
relaties vereist; onafhankelijkheid van anderenvémk zelfs het doel. Bij
informele voorziening is de sociale relatie vaakmgdwmnt. De economische
transactie wordt uitgevoerd omwille van het creéoénbestendigen van een
bepaalde persoonlijke relatie met anderen (bijvedn verjaardagscadeau). Bij de
overige drie voorzieningswijzen zijn persoonlijkelaties onpersoonlijk, d.i.
instrumenteel ten opzichte van de economischedcdies Dit geldt dus ook voor
de markt. Markttransacties vinden plaats omwillen vhet behalen van
economisch succes. Natuurlijk kan men wel persg@nlielaties aangaan op de
markt, maar die staan dan ten dienste van hetagelslvan de transacties.

2.5. De vraag is of de vijf ideaaltypen voorziermnijzen een volledig beeld
van alle mogelijkheden geven. Een niet opgenomenratief is de eenzijdige
onvrijwillige ruil, d.w.z. diefstal en roof in aldar varianten. Dit is in descriptief
opzicht altijd een belangrijk alternatief geweestaar normatief niet erg
aantrekkelijk gegeven het gebrekkige draagvlakébij van beide ‘ruilpartners’
(de bestolene). Een ander alternatief is het nimtrdaligen van bepaalde
voorkeuren, al dan niet vrijwillig. Elke voorziemjswijze maakt hiervan gebruik
in die zin dat er altijd grenzen zijn aan wat welveat niet geleverd zal worden.
Ook bespreek ik het ideaaltypische karakter vanvderzieningswijzen en
concludeer dat meer complexe institutionele vorrdén op deze ideaaltypen
gebaseerd zijn, in werkelijkheid nodig zijn. Dit quzaakt een analyse van
institutionele strategieén.

Hoofdstuk 3. Institutionele keuze en de waarde vammstitutioneel
pluralisme

Dit hoofdstuk heeft ten doel de ideaaltypen uit fiebrgaande hoofdstuk te
verwerken in meer op de sociale realiteit toegespinstitutionele strategieén en
criteria op te stellen teneinde tussen die indbihele strategieén keuzes te
kunnen maken.

3.1. Als we de markt als voorbeeld nemen van eegaaltypische
voorzieningswijze, zijn er vier institutionele g&gieén om met de markt om te
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gaan. Ten eerste kunnen we een pure markt implengntin dat geval komen er
slechts additionele instituties bij die de marktgmlijk maken (zoals bescherming
van eigendomsrechtef){i commodificatiof. Ten tweede kunnen we een
gemengde markt implementeren. In dat geval wordidekt beperkt door de
toepassing van een of meer restrictieve institytreomplete commodification
Ten derde kunnen we een markt implementeren etijkegijd daarnaast een of
meerdere niet-markt alternatievensitutional pluralism. Ten slotte kunnen we
de markt verbieden, door een of meer markt-incdiibple instituties te
implementereniflocked exchangeAlle vier deze strategieén zijn basaal: in de
werkelijkheid moeten zij verdere worden toegespmitsspecifieke casus.

3.2. Teneinde keuzes te maken tussen deze institléi strategieén
presenteer ik drie criteria voor institutionele kes. Het eerste criterium is de
waarde van de uitkomsten, d.w.z. van het allocatiepn van goederen dat het
resultaat is van een bepaalde voorzieningswimgcbme value Het tweede
criterium is de waarde van het proces van het deshm aan een bepaalde
voorzieningswijze fgrocess value Het verschil is bijvoorbeeld duidelijk bij het
produceren en nuttigen van voedsel. Men kan eenltidazelf bereiden
(zelfvoorziening) of nuttigen in een restaurant ifkhavoorziening). In beide
gevallen kan de uitkomst exact gelijk zijn — d.wdezelfde maaltijd in fysieke
zin. De ervaring kan echter anders gewaardeerd emorddbmdat de
voorzieningswijze verschilt: in het ene geval isvzelf de trotse bereider van het
eindresultaat, in het andere geval waardeert mageldgenheid nu eens niet zelf
achter de pannen te staan maar van de atmosfedretaritje te genieten. Een
derde criterium is de stabiliteit van institutioeedtrategieéns(ability). Niet alle
strategieén zijn stabiel, d.w.z. kunnen op de (wiidange termijn blijven
voortbestaan. Instabiele strategieén zijn geerereglies op het institutionele
keuzemenu: dit criterium biedt als het ware eerrsglectie van reéle strategieén
waarna volgens de eerste twee criteria de waandaieastrategieén kan worden
bepaald.

3.3. In tegenstelling tot de open beoordeling vestitutionele strategieén met
behulp van deze drie criteria, zouden sommigen d&unnrbeweren dat
institutioneel pluralisme in principe altijd de wieur verdient (in ieder geval tot
het tegendeel bewezen is). Immers, in zo’n pluraisvorden zoveel mogelijk
voorkeuren van mensen voor verschillende voorzgswiijzen gehonoreerd.
Liberale neutraliteit ten aanzien van die variéestn individuele voorkeuren
vereist daarom institutioneel pluralisme. Dit argunn verwerp ik echter.
Institutioneel pluralisme legt in veel gevallen egrote belasting op sociale
hulpbronnen en samenwerking. Vaak is het daaromt megelijk ieders
voorkeuren te realiseren. In zulke conflictgevalleroeten redenen worden
aangevoerd die onafhankelijk zijn van die voorkeymeker daar die voorkeuren
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ook deels gevormd zullen zijn door de instituti@enatrangementen die toevallig
op een bepaald tijdstip bestaan.

3.4. Gegeven de weerlegging van het neutralitgjtsaent, moet de waarde
van de strategie van institutioneel pluralisme ldghavorden aan de hand van de
drie eerder gepresenteerde criteria. Niettemiretsonvoldoende om de waarden
van elke voorzieningswijze die in zo’n pluralisnsedpgenomen simpelweg bij
elkaar op te tellen. Twee additionele modificates opzichte van zo'n optelling
zijn vereist. Ten eerste is in institutioneel plisme de mogelijkheid voor
individuen om tussen verschillende voorzieningsanijzte kiezen op zichzelf
waardevol. Dit doet de waarde van institutioneelragisme toenemen boven de
genoemde optellingeffect of choice Ten tweede kan er echter ook een overlap
zijn tussen de verschillende voorzieningswijzen;t daoodzaakt een
overeenkomstige neerwaartse correctie van de waa@le institutioneel
pluralisme éffect of overlap

Hoofdstuk 4. Marktwerking beoordeeld. Een ‘capabilty theory’ voor
praktijken

In dit hoofdstuk staat de vraag centraal welke mefilosofische theorie gebruikt
moet worden om de vraag naar de toepassing van al&t rre beoordelen.
Gegeven de voorafgaande reflectie moet het antwoprdeze vraag leiden tot
het opstellen van ‘locale normatieve theorieéngrvelke praktijk een, waarin de
doelstelling van die praktijk worden vervat.

4.1. Een invloedrijke gedachte is dat praktijkemickg moeten zijn op het
verwezenlijken van aan die praktijk ‘interne goeater Alasdair Macintyre heeft
in zijn deugdethiek deze gedachte uitgewerkt. kretven naar interne goederen
doet de deelnemers aan de praktijk excelleren imhaundelen. Het criterium van
interne goederen is echter problematisch. In elaktik zijn er naast interne
goederen ook altijd mogelijke sociale doelen d&eeiden aan die praktijk kunnen
worden gesteld. Voor de medische praktijk is hetl ddijvoorbeeld niet alleen het
excelleren in complexe operatie voor zeldzame eigkmaar ook het genezen
van velen met medisch eenvoudige toepassingenielieveel excellentie van de
artsen vergen. Het feit dat interne en externeetobbemiddeld moeten worden,
maakt dat een praktijkoverstijgend criterium nodigm afwegingen tussen beide
te maken. Ten aanzien van de markt neemt Macletgmevijandige houding aan.
Hij verkettert de markt omdat zij in haar eindel&teeven naar externe goederen
(geld) het streven naar interne goederen in pkaktiizou corrumperen. Echter,
elke vorm van economische voorziening brengt eevah naar externe goederen
met zich mee. Of een gezonde balans tussen inggrrexterne goederen op de
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markt moeilijker is te handhaven dan in alternaigworzieningswijzen, kan niet
in zijn algemeenheid worden uitgemaakt.

4.2. Margaret Radin heeft het praktijk-overstijgenttiterium van persoon-
zZijn (personhooll uitgewerkt voor het beantwoorden van de vraagr rida
grenzen van de markt. Zij maakt een onderschegktugpersoonlijk eigendom’
en ‘fungibel eigendom’. Objecten van persoonlijgegidom zijn nauw met het
persoon-zijn verbonden en zouden daarom van detnadgehouden moeten
worden. Bijvoorbeeld, bepaalde onderdelen van hetsalijk lichaam zijn zo
nauw met de mens verbonden dat zij niet zouden megeden verhandeld. De
scheidslijn tussen persoonlijk en fungibel eigendblijkt echter moeilijk te
trekken; Radin’s uitwerking daarvandaan niet beigewnl Bovendien, zelfs bij
een bevredigende uitwerking blijkt het criteriumnvag@ersoonlijk eigendom
slechts één mogelijk criterium naast andere. DeHmsing van persoon-zijn
moet daarom niet exclusief aan een bepaalde céegaendom gekoppeld
worden, maar als een morele waarde gezien worddrasis waarvan meerdere
morele criteria kunnen worden opgesteld.

4.3. Mijn voorstel is om persoon-zijn als meestdamenteel moreel criterium
op te vatten en dit uit te werken in drie consiitvg voorwaarden. Elk van deze
drie voorwaarden vereist de bescherming van eergeode persoonlijke
vermogens dapabilitieg. Ten eerste moet de handelingsbekwaamhegacity
for agency tot ontwikkeling gebracht worden, bijvoorbeeldbasisonderwijs en
basale verzorging. Dit vereist de realisering varaal vereiste vermogens. Ten
tweede moeten personen met deze handelingshekwahrmhestaat gesteld
worden te handelen in praktijken waaraan zij zelfwillig deelnemen. Dit
vereist de realisering van moreel toegestane veemmgTen slotte moeten
personen beschermd worden tegen inbreuken op hodelagsbekwaamheid.
Dit vereist bescherming tegen immorele vermogenszeDdrie voorwaarden
vormen de basis van drie corresponderende critavaa de formulering van
lokale normatieve theorieén voor praktijken, waaeilkens zowel de verplichting
om vermogens te realiseren als om die vermogengeometten in handelen
(functioning$ aan de orde komt.

4.4. Deze capabilitytheorie behoeft nadere uitwerking. Ten eerste
beargumenteer ik dat de scheidslijn tussen de Whéeswle categorieén van
vermogens getrokken moet worden op basis van derpiatatie die recht doet
aan de socio-historische context. Het vermogeneteen en schrijven kan
bijvoorbeeld in de ene maatschappij wel en in ddees niet als moreel vereist
gelden. Daarnaast stel ik dat ook de sociale eiigd@ voorwaarden om als
gelijke te worden behandeld in een samenlevingistergjn om te kunnen
functioneren als een persoon. Ten slotte beargwaerik dat in geval van
conflict de criteria gericht op de bescherming emtwikkeling van
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handelingsbekwaamheid voorrang dienen te geniepehed criterium van het
realiseren van moreel toegestane vermogens (gitsriggel). Tussen beide
eerstgenoemde criteria moeten we echter geen tiésahe verhouding
aannemen; deze kunnen in gegeven situaties teg@arehfgewogen moeten
worden. De prioriteitsregel zal in de toepassingetieel twee een belangrijke rol
blijken te spelen.

Hoofdstuk 5. Veiligheid - de markt voor bescherming

Het vijfde hoofdstuk behandelt de vermarkting vagiligheidsvoorzieningen.
‘Veiligheid’ is voor dit hoofdstuk beperkt tot descherming tegen bedreigingen
gericht op leven en eigendommen; het omvat de ptEx® en repressieve
activiteiten die normaal gesproken worden geassotienet het werk van de
politie. De opkomst van commerciéle veiligheidslijgdn die ten dele hetzelfde
type activiteiten uitvoert, vraagt echter om eemgipiéle beoordeling van de
vraag in hoeverre veiligheid een marktgoed zou kuren moeten zijn.

5.1. De eerste stap in de beantwoording van diegvig een onderzoek naar
de mogelijkheid dat veiligheid als een puur marktyovordt geleverd (dus in de
afwezigheid van een staat die hetzelfde doet). Roldozick stelt de
natuurtoestand voor als een situatie waarin indeid hun veiligheid zullen
inkopen bij beschermingsorganisatipsofective agencigsen beargumenteert dat
zo’n markt noodzakelijkerwijs zal leiden tot een mopolisering van de markt
door één organisatie, die vervolgens zich tot ematszal ontwikkelen. Een
veiligheidsmarkt is volgens hem dus geen levenswatbptie. Aan de hand van
een onderzoek door socioloog Diego Gambetta na&iaiaanse mafia als een
veiligheidsmarkt beargumenteer ik dat Nozick orngdieeft. Het is wel degelijk
mogelijk dat een veiligheidsmarkt in stand blijistorisc gezien heeft in het
geval van de mafia de marktstructuur steeds geibact tussen een oligopolie
(waarbij mafia organisaties territoria en cliéntemderling verdelen) en
concurrentie (wanneer mafia organisaties ‘marktaahdran elkaar proberen af
te pakkken), zonder dat een monopolie tot stand nkwa#ls een pure
veiligheidsmarkt een levensvatbare optie is, wadelinormatieve vraag acuut of
zo’n markt wenselijk is.

5.2. Ik beargumenteer dat een pure veiligheidsmankienselijk is om een
tweetal redenen. Ten eerste zal zij stelselmatigobgerechtvaardigde vormen
van geweld leiden, zowel tegen mogelijke consumeriedpersing) als tegen
criminelen tegen wie een veiligheidsbedrijf zijakten moet beschermen (beide
zijn een schending van de morele eis dat een jkaden immorele capaciteiten
mag toestaan of aanmoedigen). Ten tweede zal eem miligheidsmarkt
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gevoelens van onveiligheid bij mogelijke consumanéanmoedigen teneinde
haar producten aan te prijzen. Aangezien deze ¢gmwwevan veiligheid een
integraal onderdeel uitmaken van veiligheid zelibfectieve component van
veiligheid), zijn zij moreel problematisch; althan®orzover zij uitstijgen boven
het objectieve niveau van onveiligheid. In een puedigheidsmarkt hebben
aanbieders er echter geen belang bij dat gevoeamsnveiligheid tot dit niveau
beperkt blijven (schending van de tweede moreledsis veiligheidsvoorziening
tot doel heeft individuen optimale mogelijkheden veiligheid te garanderen).
Beide bezwaren kunnen in een additionele veilighmmrkt (d.w.z. naast
staatsvoorziening) tot op grote hoogte worden oradegen door adequate
regulering en controle door de staat. Daarmee #eecde vraag naar de
legitimiteit van zo’n additionele markt nog nietamewoord.

5.3. Twee argumenten kunnen worden ingebracht orbetegen dat een
additionele markt niet legitiem is, maar dat veikgd een staatsmonopolie zou
moeten zijn. Het eerste argument is dat veiligleeidstitutief is voor de identiteit
van de (nationale) gemeenschap. Net zoals taal een gemeenschappelijk
grondgebied is het een goed dat bijdraagt aanrdbng aan de gemeenschap en
haar representant, de staat. Dit argument laaeeci mogelijkheid open dat
meer locale gemeenschappen eigen veiligheidsvaoongien claimen als een
voor hun gemeenschap constitutieve activiteit .(dgl‘gated communities’). Het
tweede argument betoogt dat veiligheid altijd uiey@ntieve en repressieve
activiteiten bestaat; echter de commerciéle beiedi heeft geen belang bij
repressieve activiteiten en handelt overtredingeakvintern af; dit zou ten koste
gaan van de handhaving van gemeenschappelijke nofzonals de strafwetten).
Hoewel dit op zichzelf juist is, kan hieruit niete dconclusie volgen dat
commerciéle beveiliging illegitiem is. Het alteriegdt dat de staat volledig
zorgdraagt voor veiligheid, is namelijk onwerkbalistorisch gesproken is de
staat voor de opsporing van overtredingen en npngari altijd afhankelijk
geweest van samenwerking met andere, niet-statelgktoren. Normatief
gesproken zou het een quasi-totalitaire indringrag de staat in het dagelijks
leven vergen om dat anders te maken.

5.4. Beide argumenten tonen daarom dat het moetemdoegestaan dat naast
de staat ook andere actoren, waaronder commerdiélde voorziening van
veiligheid een rol spelen (institutioneel pluradis). Twee condities zijn vereist
om zo’n gemengde structuur stabiel te laten zijn Eerste moeten private en
publieke actoren adequaat samenwerken. Ten tweenet e additionele
veiligheidsmarkt niet het minimumniveau aan veiégh dat door de staat
geleverd wordt aan alle burgers ondergraven. Rasta zou kunnen gebeuren als
burgers die zelf veiligheid inkopen weigeren nog da publieke voorziening bij
te dragen, of als de ongelijkheid in veiligheid seis privaat en publiek



290

beschermde gebieden zo groot wordt dat de laatsterdnet minimumniveau van
bescherming vallen.

Hoofdstuk 6. De media — communicatie als marktgoed

Het zesde hoofdstuk behandelt de plaats van detmaek betrekking tot de
media. De media levert producten met verschilletgfgen inhoud (nieuws,
entertainment, cultuur e.a.) via een verscheidenhan technologische middelen
(televisie, radio, gedrukte media als krant erstftift, internet). Kenmerkend is
dat er sprake is van massacommunicatie, d.w.z. conwatie van één
aanbiedende partij naar een groot publiek aan pékemmntvangers.

6.1. De eerste vraag is of mediamarkten naar bynedfunctioneren. Twee
redenen tot zorg worden vaak genoemd: afhankelgkkan adverteerders en
concentratie van eigendom in enkele handen. In aneglikten die (deels) via
advertenties gefinancierd worden, is de directatieeltussen producent en
consument verbroken. De belangen van een derdg garadverteerder, bepalen
nu mede welk media-aanbod tot stand komt. Dit leidbijvoorbeeld toe dat de
adverteerder onwelgevallige inhoud niet of mindeeqgfient zal worden
aangeboden. De vraag of dat bezwaarlijk is. Aaardekant staan de preferenties
van de adverteerder die advertentieruimte vraagta@nde consument die gratis
inhoud vraagt. Aan de andere kant staat het bealahdgepaalde media-inhoud
toch beschikbaar komt; bijvoorbeeld inhoud die wuptie binnen het
(adverterende) bedrijfsleven aan de kaak steltafdeeging tussen deze beide
kanten van de zaak vereist een normatief critedatronafhankelijk opereert van
de in de markt geuite voorkeuren. Hetzelfde getairneigendomsconcentraties.
Vanuit economisch perspectief blijkt geen algememeclusie te kunnen worden
getrokken met betrekking tot het effect van coneaigt op de diversiteit van
standpunten die in de media belicht worden. Comagetis vooral bezwaarlijk
vanuit het perspectief van een democratische thewsiarin de bijdrage van een
diversiteit aan bronnen aan de openbare meningswgnwordt gewaardeerd. Dat
vraagt om een democratische theorie waarin ditnigel@an worden afgewogen
tegen dat van een republikeins democratie-ideaafiwaoncentratie juist voor
een breed gedeelde publieke sfeer kan zorgen whaaripubliek zich op slechts
enkele aanbieders richt.

6.2. De uitwerking van een normatieve theorie vil®media geschiedt tegen
de achtergrond van de nodige scepsis: kunnen noedisumenten niet via de
markt al hun voorkeuren voor mediaproducten uiten®lke correctie van of
aanvulling op die voorkeuren niet automatisch petistisch of elitair? Veel
auteurs hanteren een vast sjabloon in hun antwaard deze scepsis. Hun
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‘standaardargument’ luidt dat de markt niet in sigaom vanuit democratisch
oogpunt gewenste mediaproducten te leveren. Déeestep in dit argument is de
normatieve claim. Die neem ik grotendeels overheij geformuleerd in termen
van ‘capabilities’. De normatieve claim luidt da¢ dhedia aan alle burgers de
mogelijkheid moet bieden democratische mediapreducte verkrijgen
(capability to acquire democratic cont¢nDemocratische inhoud heeft tot doel
een publieke sfeer van debat en argumentatie terstedinen. Deze claim staat
naast de claim dat de media ook de mogelijkheidtr@slen tot het verkrijgen
van niet-democratische, voornamelijk ter ontspagrbiedoelde mediaproducten
moet aanbieden. De laatste claim is hiérarchiscleeschikt aan de eerste.

6.3. De volgende stap is te laten zien dat de mggkbemde democratische
mediaproducten niet of in onvoldoende mate kanrrveHet standaardargument
betoogt dat dat het geval is omdat democratischdiapeoducten beogen de
voorkeuren van mensen te vormen of transformerahyythakt het onmogelijk
dat mensen reeds van tevoren een vraag naar dleghem hebben. Ik betoog dat
dit argument voorkeuren voor bepaalde mediagereesart met voorkeuren ten
aanzien van bepaalde overtuigingen die door deariadinen worden beinvioed.
Het is wel degeliik mogelijk een effectieve vraagaan democratische
programma’s via de markt uit te oefenen. Het gelar@k marktvraag naar deze
producten moet dan ook veeleer worden verklaard deon afwachtende houding
die ontstaat omdat burgers alleen bereid zijn gemeucten te consumeren als
anderen dat ook doen. De consumptie van demodratippogramma’s is een
burgerplicht die net als andere — zoals stemmewetdbaar is voor ontduiking.
Dit geeft een rechtvaardiging voor levering van deratische programma’s in
aanvulling op de markt, maar slechts voorzoveeffgctief is in het doorbreken
van die patstelling. Dat vereist ook actie buitenngedia om (bijvoorbeeld in het
onderwijs) om burgers van de waarde van de betr@éfemediaconsumptie te
overtuigen.

6.4. In het vervolg ga ik nader in op de rol vamudia in de constructie van
de publieke sfeer. Aan de hand van het werk vagediiHabermas laat ik zien dat
niet alleen marktmedia de publieke sfeer kunnereamrdven. De logica van de
media zelf (ook in niet-markt gedaanten) is zodatagy altijd een kunstmatige
(re)constructie van het debat in de publieke giégatsvindt. De rol van de media
is dan ook om de publieke sfeer te ondersteunen rfamae door de deelnemers
van informatie te voorzien), niet om deze zelf votengeven. De media is
daarmee een doorgeefluik tussercld societyen de formele politieke organen.
Tenslotte laat ik zien hoe deze rol het gebruik vde professionele
voorzieningwijze professional mode of provisipimpliceert. Professionals zijn
echter in de media grotendeels afhankelijk vannionexring hetzij via de markt
hetzij via de staat. Een publiek gefinancierd msieneel systeem heeft dan een
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lichte voorkeur. Zo'n systeem zal alleen op stabiehsis naast de markt voor
overige (niet-democratische) mediaproducten kunreestaan indien zij
voldoende financiering en voldoende aandeel vamatelacht van het publiek
weet te garanderen.

Hoofdstuk 7. Zorg — een dienst aan de kwetsbaren

Het zevende hoofdstuk behandelt de plaats van dkt maor zorg. ‘Zorg’ word
in dit verband gedefinieerd als het verlenen vangenode diensten op structurele
basis aan personen die voor langere tijd afhahkkeiip van die zorg (kinderen,
afhankelijke ouderen, gehandicapten). Zou dit g op de markt moeten?

7.1. Als eerste bespreek ik verschillende manigvaarop zorg kan worden
verleend. Zorg kan worden verleend als informeémsti, d.w.z. op basis van een
persoonlijke relatie tussen zorgverlener en zorgorger die voorafgaat aan de
zorgrelatie (bijv. een familierelatie). Daarbinnajn twee varianten: betaalde en
onbetaalde informele zorg. Een alternatief is datjop contractuele basis wordt
verleend. Daarbinnen zijn drie varianten: publiek@orziening (bijv. in een
staatsgefinancierde instelling), markt of quasikhan het laatste geval krijgen
zorgbehoevende een budget (voucher) toegewezenpubtieke middelen
waarmee zij op de markt zorg kunnen inkopen. Itnddfdstuk concentreer ik me
op de overgang van zorg vanuit de informele sfesar reorg op contractuele
basis, waarbij dan meestal de zorg op een (quasidt belandt, gegeven de veel
voorkomende privatisering van publieke voorzienmgeloe deze overgang te
waarderen?

7.2. Met betrekking tot zorg zijn twee normatieV@ms van centraal belang.
De ontvanger van zorg heeft een claim dat voor lgezorgd wordt; zorg is
noodzakelijk voor hem om op een basaal niveau a&sopn te kunnen
(over)leven. Aan de andere kant kan de verlenerzeag in de meeste gevallen
niet gedwongen worden om te zorgen. Zij heeft dgetijxheid apability) maar
meestal niet de plicht om te zorgen. Hoe verhoedindrkt zich tot deze morele
claims? Ik bespreek twee bezwaren die vaak wontggbiracht tegen zorg die via
de markt geleverd wordt. Het eerste bezwaar isddabneindige aard van zorg
niet goed te vatten is in de beperkte contractspéeificatie waarin zorg geperst
moet worden op de markt. Het twee bezwaar is daalibg voor zorg
incompatibel is met de intrinsieke motivatie onztggen die aan goede zorg ten
grondslag ligt. Ik verwerp beide bezwaren in deaamnz Goede zorg kan via de
markt geleverd worden. Wel moeten contracten dagvoidig gespecificeerd
zijn en moet de zorgontvanger beschermd zijn telgemacht van derde partijen
om kostenminimalisatie in plaats van zorgkwalit@iorop te stellen.
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7.3. De volgende stap is om te erkennen dat den@#e van zorg ook
afhangt van een aan de zorg zelf externe eis; rjardat potentiéle zorgverleners
de mogelijkheid hebben in betaalde arbeid te ppetien. Dit leidt tot de bekende
werk-zorg-dilemma’s, met name voor vrouwen. De eciatie van vrouwen
vereist de mogelijkheid tot werken, maar dat laeth niet gemakkelijk verzoenen
met de wens tot het zorgen voor afhankelijke parsotk bespreek vier modellen
die daarvoor een oplossing aandragen: een modabiyvamwel mannen als
vrouwen volledig werken en zorgtaken aan de manerlaten (niversal
breadwinney, een model waarbij vrouwen slechts deels werkewegder zorgen
waarvoor zij financieel gecompenseerd wordeardgiver parity, een model
waarbij zowel mannen als vrouwen beide werken -hefj minder lang - en
zorgtaken verrichtenufiiversal caregiver en een model waarbij zij een budget
krijgen voor zorgtaken die zij zowel kunnen gebaulom zorg in te kopen als ter
compensatie van gederfde arbeid als zij ervoorekiezelf te zorgenc@regiver
choics.

7.4. Ik concludeer dat het derde model het meesthije is voor die gevallen
waarin een verplichting om in persoon te zorgerr vt®zorgbehoevende bestaat.
In moderne samenleving geldt die verplichting vemnelijk voor ouders ten
opzichte van hun kinderen. Als ouderlijke zorg eenplichting is én de reéle
mogelijkheid moet bestaan voor beide ouders om @tadlde arbeid te
participeren, is het derde model de enige echtessplg. Voor de overige
gevallen is zorg geen plicht, en moet het de piilenzorgverlener toegestaan
zijn te kiezen de zorg aan de markt over te laferel ter hand te nemen.

Conclusie

De conclusie bevat een reflectie op de resultateam wde afzonderlijke
hoofdstukken van deel Il in het licht van de thearbals ontwikkeld in deel I.
Ten aanzien van deapability-theorie presenteer ik vier conclusies. Ten eerste
bleek het criterium van de bescherming van hangsfiekwaamheid in de cases
een relatief ondergeschikte rol te spelen. Ten ded#eek de scheidslijn tussen
wat moreel vereist is en wat moreel is toegestaamshinnen éépapability te
liggen en soms tussen meerdespabilities er is voor de toepassing van dit
cruciale onderscheid dus geen eenduidige struetanite geven. Ten derde bleek
het omzetten varcapabilities in handelingen (zgnfunctionings) voor alle
onderzochte goederen van moreel belang, in tedémgtéot de nadruk in de
capability-literatuur op uitsluitend deapabilities zelf als moreel relevant. Een
vierde conclusie is dat de onderlinge afhankeligthean praktijken in alle
gevallen van groot gewicht is in het formuleren dgarrelevante morele eisen.
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De tweede verzameling conclusies gaat over de tutiss die de
doelstellingen zoals gegeven in cipabilitytheorie moeten realiseren. De vijfde
conclusie is dat zowel de waarde van de uitkomstisndie van het proces
onmisbaar bleken in het beoordelen van de waardengitutionele strategieén.
De zesde conclusie is dat de markt in een ingiitel pluralistische strategie
soms gebruikt wordt voor het realiseren van moveetistecapabilitiesen soms
voor het realiseren van moreel toegestane (maarvaieiste)capabilities Dit
weerspreekt de vaak gebezigde opvatting dat de tmsldchts voor de
voorziening van relatief triviale zaken zou moetenrden gebruikt terwijl
bijvoorbeeld de staat in basisbehoeften zou moeteorzien. De zevende
conclusie is dat — ook voor niet statelijke voonrgswijzen, en zelfs voor de
markt — de financiering middels publieke fondsehtecin veel gevallen van
cruciaal belang blijft.

Hoofdstuk 8. Kapitalisme en de stabiliteit van plualisme

Als de conclusie dat voor veiligheid, media en zorgfitutioneel pluralistische
arrangementen gewenst zijn (zie hoofdstukken 5) B)egeneraliseerbaar is naar
een behoorlijk aantal andere praktijken, ontstahtbleeld van een ‘pluralistische
economische orde’. In dit hoofdstuk komt de vraag de orde in hoeverre zo'n
pluralistische orde stabiel is. Deze vraag wordaneoord via een omweg;
namelijk via een bespreking van een kritiek op @italistische economie,
waarin een dergelijke stabiliteit betwist wordt. Z@e kritiek, die ik de
‘vrijetijdskritiek’ (leisure critiqug@ noem, bestaat uit een morele en een
empirische claim.

8.1 De morele claim is dat de economie (d.w.z.ds&dteel van economische
activiteiten) ondergeschikt moet worden gemaakt @gamogelijkheden om een
goed leven te realiseren in niet-economische aetign, d.w.z. in vrije tijd. De
basis van deze stellingname is te vinden in (eguadide interpretatie van)
Aristoteles en Marx. Beiden maakten een onderscheiden economische en
niet-economische activiteit en pleitten voor eerrijging van economische
activiteit. De empirische claim is dat zodra in @eonomie de marktgerichte
voorzieningswijze dominant wordt, deze bevrijdingishwkt. Aristoteles
formuleert dit gevaar in termen van een bepaaldmaturlijke vorm van
economie bedrijvenchrematistikg waarin mensen eindeloos naar meer rijkdom
streven. Marx neemt dit over in zijn schema wageid louter wordt ingezet in
ruilhandel omwille van het maken van meer geld @n transformeert tot
kapitaal). Zowel in hun visie op wat het goede febaiten de economie precies
inhoudt, als in hun analyse van de bedreiging dieedeindeloze vorm van
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economie bedrijven vormt, zijn er echter ook veilgah tussen beide. Beide
claims moeten nader worden onderzocht.

8.2. De voornaamste kritiek op de morele claimasetonomische activiteit,
d.w.z. werk, zelf ook bevredigend kan zijn. Eenrijding uit de economie is niet
nodig, want die bevrijding kan ook gestalte krijgiyor werk te hervormen zodat
het ‘zelf-realiserend’ is (deze gedachtegang heedheens en basis in het werk
van Marx). Hier kan tegenin gebracht worden datremisering van bepaalde
concepties van het goede leven per definitie geestaje kan krijgen via
economische activiteit (zoals op meditatie of gemsebap gerichte
levensvormen); en er daarnaast het probleem dhjftde organisatie van arbeid
vaak coordinatie tussen individuen vereist, waaripij veel gevallen elk
afzonderlijk individu (deel van) zijn eigen idealean zelf-realisatie ter zijde zal
moeten schuiven. Vanwege deze bezwaren is hetpaent een domein van
vrije tijd beschikbaar te hebben. Idealiter verdisteen sociale ordening waarhij
individuen die zichzelf in hun arbeid willen realisn daartoe de mogelijkheid
hebben, en individuen die daartoe vrije tijd prefen idem dito. Vanwege
problemen die ontstaan door de onvermijdelijke ratBe tussen deze beide
groepen in een samenleving is zo’n ideaal scenectder niet mogelijk. Een
compromis is noodzakelijk waarbij een bepaaldersatassen werk en vrije tijd
als norm voor de samenleving wordt vastgesteld.

8.3. De empirische claim houdt in dat een ‘kapstadche dynamiek’ de
mogelijkheden voor niet-economische activiteit jéevrtijd) ondermijnt. Door
concurrentie ontstaat een proces van voortdureagiédalaccumulatie. De markt
als economische organisatievorm is een noodzaketigar niet voldoende
voorwaarde voor het optreden van een kapitalistishmamiek; daarvoor is ook
nodig dat markten de dominante voorzieningswijzgn zn een gegeven
economie. Deze dynamiek is wel variabel; haar Biteit varieert met de mate
waarin sociale en politieke instituties haar afreamnof juist aanwakkeren. Het
kapitaal dat door deze dynamiek geaccumuleerd wardet vervolgens ergens
geinvesteerd worden; hetzij opnieuw in de marktzineuiten de markt. In het
algemeen zal een zo groot deel opnieuw in de nggikivesteerd worden, dat het
openbreken van nieuwe markten noodzakeliik is om Idognde
investeringsmogelijkheden te garanderen. Dit bleegigevaar in zich dat het niet-
marktdeel van institutioneel pluralistische prdddij wordt vervangen door
marktgewijze voorziening en zo de pluralistischernzgening tenietdoet.

8.4. Dat laatste gevolg zal slechts dan niet optredndien ofwel andere
investeringsmogelijkheden voor het kapitaal wordgvonden, ofwel de link
tussen de kapitalistische dynamiek en kapitaalaatatie wordt verbroken. De
meest belovende variant van de eerste oplossinlieisvaarbij geaccumuleerd
kapitaal wordt geinvesteerd in zowel het marktddsl| het niet-marktdeel van
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pluralistische praktijken (zodat het oorspronkd@igvenwicht gehandhaafd blijft).
De investering in het niet-marktdeel komt daarbfjstand door het belasten van
kapitaal. De tweede oplossing houdt in dat de prtwteitsstijging over een
bepaalde periode (bijv. een jaar) die als gevoly da kapitalistische dynamiek
tot stand komt, wordt gecompenseerd met een algemerktijd reductie van een
zodanige omvang dat de hoeveelheid gegenereerdaéihgionstant blijft. Dit
doet de ‘stationaire staatsthtionary statpintreden waar John Stuart Mill reeds
een voorstander van was. Beide oplossingen besehepharalistische praktijken
van de beschreven investeringsdruk en zorgen vedn dit hoofdstuk gezochte
‘stabiliteit van pluralisme’; welk van beide oplosgen geprefereerd moet
worden hangt vervolgens af van een reeks anderesnbde bescherming van
pluralisme gelegen factoren.



