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Abstract Human rights law plays an important role in the Dutch legal order, as can be gathered from the
considerable number of treaties which the Netherlands has signed and ratified, its choice for a monist
system of giving effect to international (human rights) treaties in the domestic legal order, and the
protection of fundamental rights by the Dutch Constitution (although constitutional review of laws is not
available). The Chapter also discusses the tensions between human rights, or between human rights and
cultural practices, that manifest themselves in the Dutch multicultural society. It is argued, that to the
extent that those groups, and individuals within those groups, can avail themselves of human rights to
vindicate the performance of their practices, or to the extent that their human rights conceptions remain
within the flexible bounds set by international human rights law, the Dutch legal order may tolerate
and even celebrate such practices. This way, the universality of human rights may even be reinforced
because it accommodates and includes minority groups with slightly differing rights conceptions within a
universalist legal framework. However, Dutch judicial authorities see to it and should continue to see to it,
that accommodation does not go so far as to render universality an empty shell. Practices that manifestly
run afoul of human rights standards will therefore not be tolerated.
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14.1  Introduction

After the Second World War human rights protection gained more and more 
prominence, as the long list of human rights treaties adopted over the last 50 years 
testifies to. Not all states have proved willing to sign and ratify these treaties, 
however. At the same time, states that have signed and ratified them may be 
unwilling to live up to their obligations, or may not grant the power to individuals 
to invoke international human rights provisions directly before domestic courts. 
This elicits the question as to whether human rights are really universal, i.e. the 
topic of this volume.

This chapter focuses on the situation of international human rights law in the 
Netherlands, and specifically on the effect of international human rights treaties in 
the Dutch legal order. In Sect. 14.1, the chapter will open with a brief discussion 
of the universality of human rights from an international law perspective. It is 
after all the international human rights regime that forms the starting point of the 
country-specific analysis. The chapter will in particular zoom in on the UN Human 
Rights Covenants, and on how these instruments are implemented in the Dutch 
legal order and interpreted by Dutch courts. Some attention will also be devoted 
to the tension between the universalist claims of international human rights law 
and the cultural particularity that states or sub-state groups sometimes claim in 
respect of human rights, and the effect this tension has had on the Dutch legal 
implementation discourse.

Section 14.2 shifts the focus from the international to the regional protection level. 
As the Netherlands is a party to the important European Convention on Human Rights 
(hereinafter: ECHR), this convention, which provides for a very high level of human 
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C. Ryngaert

rights protection, will be the focal point of the analysis. Again, in this Section issues 
of implementation and interpretation in the Dutch legal order will be examined.

Sources of human rights law are not necessarily international or regional, 
however. They could as well be purely national. Section 14.3 will discuss how 
Dutch (constitutional) law protects fundamental rights in the Netherlands. In this 
respect, some attention will be given to potential conflicts between fundamental 
rights as protected by Dutch law and particular cultural/traditional practices and 
values of minority groups present in the Netherlands.

14.2  International Protection Level

14.2.1  International Versus National Protection  
of Human Rights

The international law of human rights is seen as a distinct sub-discipline of general 
international law (examples of other sub-disciplines in international law are the law 
of the sea, environmental law and economic law) (Craven 2000, 492–493). Being a 
sub-discipline of international law, international law has shaped international 
human rights law in the sense that human rights are “a codification of the rule of 
law by [international] lawyers and draftsmen” (Smith 2005, 7) in conventions, a 
typical international law instrument. However, human rights also reach beyond 
the confines of international law, as they are ordinarily also protected by domestic 
(constitutional) law. The two layers of human rights protection – international and 
domestic – interact, with international law “allowing the international community to 
determine some limits to what a state may do to its nationals” (Smith 2005, 7), and 
constitutional practices feeding into international law, allowing for the clarification 
and delimitation of rather vague international law concepts (as is for instance evi-
denced by the margin of appreciation doctrine used by the European Court of 
Human Rights). The effect of international human rights norms in the Dutch legal 
order is discussed in Sect. 14.2.4, while the effect of European human rights norms 
is discussed in Sect. 14.3.2. The purely national (constitutional) perspective is the 
subject of Sect. 14.4.

14.2.2  Universality of Human Rights: The Report  
of the Dutch Advisory Council on  
International Affairs

Many human rights treaties are widely ratified. This creates the impression that 
international human rights are widely shared and in fact universal. It is no secret, 
however, that some states or sub-state entities, especially (in) non-Western states, 
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14 The Role of Human Rights in the Dutch Legal Order

object to the assumption that human rights are universal (even if those states are 
parties to the relevant human rights conventions). Such states and entities point out 
that differences in culture make the universality of human rights a fiction. The Dutch 
Advisory Council on International Affairs has issued an interesting report on this 
tension between universality and ‘cultural relativity’ in November 2008. This report 
may be said to reflect the ‘Dutch position’ on the universality of human rights.

In the 2008 report, the Council observes that states typically do not cast doubt 
on the universality of human rights treaties as such. Indeed, when they invoke 
cultural traditions, they generally do so within the framework of the protection of 
universal human rights. The Council notes, however, that it is undeniable that 
some non-Western countries, often Muslim countries, take the view that their own 
values, beliefs, and practices are undermined by Western conceptions of human 
rights. But interestingly, rather than denouncing cultural practices, the Advisory 
Council on International Affairs is of the opinion that universality, in the sense of 
universal acceptance, will be reinforced in case cultural variation is recognized 
worldwide. If there is more room for culture-specific implementation of human 
rights, “cultures and States might be more willing to embrace the universal appeal 
of the international human rights framework” (Advisory Council on International 
Affairs 2008, 33–34).

Universality is indeed not the same as uniformity; it is not a ‘one-size-fits-all’ 
concept. Instead, it leaves room for interpretation, within the margins as set at the 
international level. This obviously elicits the question as to what latitude the universal 
(or regional) human rights framework allows for the expression of certain cultural 
ideas and interpretations. It is noted that this ‘margin of appreciation’ differs 
from right to right. Non-derogable rights, such as the right to life and the right not 
to be subjected to torture or inhuman or degrading treatment, are to be implemented 
strictly and must be applied uniformly. As far as other rights are concerned, the 
Advisory Council points out that states “can be allowed some latitude to make pol-
icy regarding application” (Id., 34). They should however always explain the use of 
this latitude.

The Advisory Council admits that it is not easy to define the exact contours of 
permissible restrictions on freedoms that are often at the heart of cultural relativist 
arguments, but it notes approvingly the development of ‘the margin of apprecia-
tion doctrine’ by the European Court of Human Rights. This doctrine could help 
reconcile universality and diversity in the interpretation of human rights norms 
(Id., 33–34).

14.2.3  The Effect of International/Universal Human Rights 
Instruments in the Dutch Legal Order

Like most Western States, the Netherlands has signed and ratified most international 
human rights treaties, and has not invoked cultural arguments so as to opt out of the 
universality of human rights. This does not mean that domestic implementation of 
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C. Ryngaert

international human rights treaties is straightforward. Domestic law and international 
law remain separate orders, although content-wise they overlap (this specifically 
holds true for human rights and fundamental freedoms) and interact with each other. 
It is this interaction, and the domestic effect of international instruments in particular, 
that is the subject of this Section.

The Netherlands adheres to a monist system. In general, indeed, provisions of 
international law form part of the Dutch legal order without any further acts of the 
legislature being needed. As Besselink has noted in respect of the effect of interna-
tional law in the Dutch legal order: “Norms of international law derive their force 
from international law, also when it is claimed within the [domestic] legal order” 
(Besselink 2007, p. 63). Norms of both written and unwritten international law need 
not be transformed before governmental bodies could enforce them. They take 
effect within the Dutch legal order as soon as they become internationally binding 
for the Netherlands (Id.).

The principle that all governmental bodies are required to give effect to interna-
tional law was established by the Hoge Raad (i.e., the Dutch Supreme Court) as 
early as 1919 in the Grenstraktaat Aken case (HR 3 March 1919, NJ 1919, 317). 
In this case, a Dutch farmer was fined because of transporting goods across the 
border without transportation documents. However, according to the Prussian-Dutch 
border treaty of 1816, farmers who had lands on both sides of the border were 
allowed to transport goods across the German-Dutch border without the need to 
show transportation papers. The Supreme Court held that the treaty in question 
governed not only the relationship between Germany and the Netherlands, but also 
the rights of certain land owners vis-à-vis the contracting parties. Therefore, in the 
Court’s view, Dutch courts were obliged to give effect to the treaty in the domestic 
legal order, without transformation being required (Nollkaemper 2009, 451).

It is however one thing to state that international law need not be transformed 
into domestic law for it to take effect in the domestic legal order, but it is another to 
state that in case of conflict between an international norm and a domestic norm, the 
latter will always prevail. As far as the priority of international law over Dutch law 
is concerned, a distinction is made between on the one hand treaty law and resolutions 
of international organizations and on the other hand customary international law. 
Article 93 of the Constitution divides the first category into provisions that bind 
everyone and provisions that do not bind everyone:

Provisions of treaties and of decisions by international organizations under public 
international law, which can bind everyone by virtue of their contents shall become binding 
after they have been published.

Article 94 of the Constitution adds to the previous article:

Statutory regulations in force within the Kingdom shall not be applicable if such application 
is in conflict with provisions of treaties or of decisions by international organizations under 
public international law, which can bind everyone.

By virtue of those articles, the provisions of the ECHR, the ICCPR, and the 
ICESCR are considered to bind everyone (Vlemminx 1998, 219). Still, individuals 
can only invoke the said provisions to the extent that they are directly applicable 
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14 The Role of Human Rights in the Dutch Legal Order

(or self-executing) in the Dutch legal order. The courts are constitutionally mandated 
to decide whether a provision is sufficiently clear and ambiguous and is intended to 
confer directly enforceable rights on individuals for it to be directly applicable in 
the Dutch legal order (Besselink 2004, 155).

Like in other states, the direct applicability of economic, social and cultural 
rights, as notably enshrined in the ICESCR, and which should be ‘progressively 
realized’, has not proved self-evident in the Netherlands. In a ground-breaking 
judgment of 1984, the public service tribunal (Ambtenarengerecht) of Amsterdam 
gave direct effect to Article 7 ICESCR (which enshrines the right of everyone to the 
enjoyment of just and favorable conditions of work) and eventually found a violation 
(Ambtenarengerecht Amsterdam 12 March 1984, NJCM Bulletin 1984, 245). But 
the Supreme Court (Hoge Raad) ruled in 1993, without further elaboration, that the 
principle of equal work, laid out in Article 7 ICESCR, is too general, and could 
therefore not be directly applicable in the Dutch legal order (HR 7 May 1993, NJ 
1995, 259). In other cases, courts have usually refused to directly apply the ICESCR. 
However, courts may be less reluctant to apply the ICESCR in combination with 
Article 26 of the ICCPR (which enshrines the prohibition of discrimination), as 
most provisions of the ICCPR are considered to be directly applicable in the 
Netherlands (Van Walsum 1996, 45–46; Vlemminx 1998, 205). This method may 
make the ICESCR indirectly applicable in the Netherlands.

Having discussed the effect of written international human rights law (treaty 
law in particular) in the Dutch legal order, let us now turn briefly to sources of 
unwritten international human rights law. In the Dutch monist system, it is not 
contested that customary international law, the main source of unwritten interna-
tional law, has a higher status than legal provisions of national origin. Such law 
becomes valid and effective in the Dutch legal order as soon as the Netherlands is 
internationally bound by it (Besselink and Wessel 2009, 55). However, that does 
not mean that Dutch courts are allowed to review domestic law in light of customary 
international law. Indeed, it follows from the Supreme Court’s Nyugat (HR 6 maart 
1959, NJ 1962, 2) and Bouterse (HR 18 September 2001, Strafkamer nr. 00749/01 
(CW 2323), LJN AB1471) cases that courts are not allowed to cast aside domestic 
law on the grounds that it is incompatible with customary international law 
(Bovend’Eert et al. 2004, 146).

14.2.4  Sub-Conclusion

In this first Section, we have analyzed the universality of international human rights 
treaties, and their effect in the Dutch legal order. We noted that in some quarters, 
human rights are seen as purportedly the product of Western thinking, and thus alien 
to traditional cultures. The Dutch Advisory Council on International Affairs has 
addressed this issue in a 2008 report, in which in fact it celebrates cultural diversity 
within the bounds (margin of appreciation) set by international human rights law. 
Subsequently, we changed our perspective to the role of international human rights 
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C. Ryngaert

law before Dutch courts. We observed that the Netherlands knows a monist system 
of giving effect to international law, which implies that international treaties become 
automatically part of the Dutch legal order upon approval by the Dutch Parliament. 
Treaty provisions – but not norms of customary international law – also prevail over 
inconsistent domestic law. It is observed, however, that individuals can only invoke 
provisions of international human rights treaties in domestic proceedings to the 
extent that those provisions are directly applicable / self-executing in the Dutch 
legal order. This has proved problematic for economic, social, and cultural rights.

14.3  Regional Protection Level

14.3.1  The Effect of the European Convention on Human 
 Rights and the European Court’s Decisions 
 in the Dutch Legal Order

The Netherlands has been an original Contracting Party to the European Convention 
on Human Rights (ECHR). However, it took about 25 years before the ECHR had 
any noticeable effect in the Dutch legal order. Initially, the Dutch Supreme Court 
hardly ever found a violation of the ECHR, arguably on the grounds that “the 
Convention provision was not applicable or that the interference with the Convention 
right invoked was justified” (Klerk and Janse de Jonge 1997, 114). However, since 
the early 1980s, the ECHR has been invoked more successfully in Dutch courts, and 
violations of the ECHR have indeed been found (Id., 114–116). One of the reasons 
for this change of attitude was that from 1976 onwards in several cases the European 
Court of Human Rights (hereinafter: ECtHR) found violations of the ECHR by the 
Netherlands (see Sect. 14.2.3).

It is the Dutch position that the ECHR must be applied as national law according 
to Articles 93 and 94 of the Dutch Constitution, and that, according to Articles 32 
and 46 ECHR, the case law of the ECtHR has binding force in Dutch courts. This 
position has drastically changed the tasks and responsibilities of the Dutch courts: 
“In each single case the national courts have to establish the norm in the light of 
European law and they also have to review the norm itself as to whether it is permis-
sible in the light of European law” (Thomassen 2008, 17).

The binding force of decisions of the ECtHR has been affirmed by the Government 
in a memorandum: “A decision of the Court has binding force. This binding force is 
established in article 53 of the present Treaty, in conjunction with article 92 of the 
Constitution. The judgements of the Court are decisions where this last article 
applies to” (MvA, Kamerstukken I 1995–1996, 23 936 (R 1523), nr. 247a, p. 3).

Nonetheless, the theoretical basis for the assumption that decisions of the 
ECtHR are binding in the Dutch legal order is not entirely clear. Two theories, both 
of them finding their basis in Article 93 of the Dutch Constitution, have been put 
forward to ground the direct effect of the ECtHR’s judgments (Doorduijn, 
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14 The Role of Human Rights in the Dutch Legal Order

De Invloed van het Europese Hof voor de Rechten van de Mens op de Nederlandse 
Rechtspraak, 1994, p. 2).

The first theory considers the decisions of the ECtHR as decisions of an international 
organization. Such decisions have binding force according to Article 93 of the 
Constitution, provided they are made by an organ that has the competence to take 
binding decisions under a treaty (Van Kempen 2003, 49; HR 23 November 1984, NJ 
1985, 604). Formally speaking, the ECtHR is not an organ of an international 
organization, although it is institutionally linked to the Council of Europe (Doorduijn 
1994, 2; Van Kempen 2003, 21). It could be argued, however, that the Court can be 
regarded as an international organisation in its own right (Doorduijn 1994, 2). The 
requirement as to the organ/organization’s competence to take binding decisions 
also poses some theoretical problems. In principle, ECtHR judgments only apply to 
the parties to the dispute: the individual and the state within the jurisdiction of 
which the aggrieved individual falls. It is the state concerned in the particular case 
that ought to comply with the judgment (Artikel 46 paragraph 1 ECHR), by changing 
the laws and practices to led to the finding of a violation by the Court (Doorduijn 
1994, 2; Van Kempen 2003, 38; ECtHR13 June 1979, Marckx v Belgium, A 31, § 58; 
ECtHR 26 October 1988, Norris v Ireland, A 142, § 50). Admittedly, it is undisputable 
that the Court’s judgments are very authoritative, and that any Contracting Party to 
the ECHR is well-advised to comply with them if it is to avert a future condemnation 
by the Court. But legally speaking, at least under the first theory discussed here, 
only decisions in which the Netherlands was a defendant can have binding legal 
force in the Dutch legal order (Doorduijn 1994, 3).

A rival theory, the ‘incorporation theory’, posits that all decisions of the ECtHR 
are binding in the Dutch legal order, irrespective of whether or not the Netherlands 
was a defendant in the case (Doorduijn 1994, 4). Under this theory, which is, 
amongst others, adhered to by van der Velde, the interpretation and explanation by 
the Court “becomes part of the interpreted treaty provision and as such binds the 
states organs of the member states” (Van der Velde 1997, 77). Also, as van Kempen 
observed, decision and treaty are one (van Kempen 2003, 45).

Doorduijn’s research shows that the incorporation theory is followed by the 
higher and lower courts in the Netherlands, which have explicitly indicated that they 
regard a judgement of the ECtHR as binding, although in some cases they require a 
clear statement of the ECtHR to that effect (Doorduijn 1994, p. 139–140). The 
Supreme Court upheld the binding effect of the ECtHR’s case law by judgment of 
10 November 1989 (HR 10 November 1989, NJ 1990, 450) in a case concerning the 
recognition of an illegitimate child. Under article 1:224 Dutch Civil Code it was 
impossible for a married man to recognize an illegitimate child. The applicant 
claimed that this was incompatible with Article 8 paragraph 2 ECHR. The Supreme 
Court drew explicitly on the ECtHR’s interpretation of the article (and eventually 
ruled that the applicant was right):

From settled judgment of the ECtHR follows […] that an interference as mentioned in 
article 8 paragraph 2 is ‘only’ necessary, in case it meets a pressing social need, and, in 
particular, proportionate to the legitimate aim that it pursues. (Berrehab v the Netherlands, 
21 juni 1988, NJ 1988, 746)
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C. Ryngaert

The Supreme Court confirmed its 1989 judgment by judgment of 19 October 
1990 (HR 19 oktober 1990, NJ 1992, 129). In this case the Supreme Court ruled that 
it was not at liberty to give a broader interpretation to an ECHR provision than the 
ECtHR had done in an earlier case, thereby assuming the binding interpretation of 
the ECtHR (Doorduijn 1994, pp. 124, 141).

Having shown that Dutch courts consider the ECtHR case law as binding in the 
Dutch legal order, it is observed that the effect of the ECHR in the Dutch legal 
order appears to be strongest in the higher courts (Klerk and Janse de Jonge 1997, 
p. 139–141). While it would be exaggerated to say that lower courts ignore the 
ECHR, it seems indeed that lower courts are not as accustomed to applying the 
ECHR as higher courts are; they might be not very familiar with all the ‘ins’ and 
‘outs’ of the Convention and the case law of the Court.

14.3.2  Violations of the ECHR by the Netherlands

In several judgments, the ECtHR has found a violation of the ECHR by the 
Netherlands. The first of these judgments was handed down in 1976 in the case of 
Engel and others v the Netherlands (Judgment of 8 June 1976, Series A, No. 22 
(1976) E.H.R.R. 647). The applicants in this case were conscript soldiers serving in 
different non-commissioned ranks in the Dutch armed forces. On separate occasions, 
various penalties had been passed on them by their respective commanding officers 
for offences against military discipline (Id., para. 12). The applicants first appealed 
to the complaints officer (beklagmeerdere) and finally to the Supreme Military 
Court (Hoog Militair Gerechtshof) (Id.), complaining, amongst other things, that 
the in camera proceedings before the military authorities and the Supreme Military 
Court did not conform to the requirements of Article 6 ECHR (Id., para. 52). The 
ECtHR eventually concluded that the Netherlands had indeed violated Article 6.1 
the ECHR (Id., para. 89). In 1984 this case was followed by other similar judgments 
concerning soldiers (De Jong, Baljet and Van den Brink, Series A, No. 77 (1984) 8 
E.H.R.R. 20; Van der Sluijs, Zuiderveld and Klappe Series A, No. 78 (1984) 13 
E.H.R.R. 461; Duinhof and Duiff, Series A, No. 79 (1984) 13 E.H.R.R. 478). All 
these cases concerned violations of Article 5 paragraph 3 ECHR (wrongful depriva-
tion of liberty).

Also in more recent cases has the ECtHR found violations of the ECHR by the 
Netherlands. In the case of Said v The Netherlands (5 July 2005, No. 2345/02) for 
instance, the Netherlands had forced Mr Said, an Eritrean national who claimed to 
have deserted from the Eritrean army, to leave Dutch territory. Said claimed that he 
would be executed upon his return to Eritrea, and thus opposed his expulsion before 
the Dutch administration and the courts. The Minister, however, found Said’s story 
unreliable, and the Raad van State (Council of State, the highest administrative 
court in the Netherlands) was of the opinion that examining the reliability of the 
story itself was not necessary (ABRvS 16 July 2001, LJN AE 7136). Said applied 
to the ECtHR and claimed that in case he were expelled from the Netherlands, he 
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14 The Role of Human Rights in the Dutch Legal Order

would face treatment contrary to Article 3 of the ECHR (Id., para. 36). The ECtHR 
ruled that by expelling Said, the Netherlands had indeed violated the Convention’s 
protection against non-refoulement (Article 3), as Said’s life was in real danger in 
Eritrea (Id., para. 55). Former Dutch ECtHR judge Thomassen has interpreted this 
judgment as a strong warning to the Dutch administrative and judicial authorities. 
As far as the latter are concerned, Thomassen believes that the Court has instructed 
Dutch courts to “take a less deferential position vis-à-vis the administrative authorities 
where fundamental rights are concerned in the future” (Thomassen 2008, 21).

Another recent case in which the ECtHR came to the conclusion that the 
Netherlands had violated the ECHR is the case of Bocos-Cuesta v The Netherlands 
(10 November 2005, No. 54789/00). In this case a man was convicted for acts of 
indecency with some young children on a playground. The Hoge Raad (Dutch 
Supreme Court) upheld the conviction but the ECtHR did not, pointing out that the 
man had not had a fair trial because the questionings by the police could not be 
tested for reliability: the accused nor his legal representative had been able to attend 
the questionings, and his request to hear the children as witnesses was denied by the 
court because of the young age of the children, This judgment stands for the notion 
that national courts must deal more carefully with witness statements in case the 
witnesses could not be questioned by the defense (Thomassen 2008, 21).

14.3.3  Margin of Appreciation Doctrine

The ECHR is regarded as binding. However, Contracting States have a certain 
discretion to decide how fundamental rights will be protected, and to balance differ-
ent interests. This ‘margin of appreciation’ doctrine cannot be found in the text of 
the ECHR, but has been jurisprudentially developed by the ECtHR (Hutchinson 
1999, 639). The doctrine is founded on “the assumption that national authorities are 
best acquainted with the various forces and interests in their own society” (Thomassen 
2008, 13), and that, compared to international courts, national courts are better 
placed to judge to what extent it is necessary to limit fundamental interests in favor 
of other important interests (Id.). It was in the Handyside case that the Court first 
explained the doctrine:

By reason of their direct and continuous contact with the vital forces of their countries, 
State authorities are in principle in a better position than the international judge to give 
an opinion on the exact content of these requirements as well as on the ‘necessity’ of a 
‘restriction’ or ‘penalty’ intended to meet them. (Handyside v. United Kingdom, Judgement 
of 7 December 1973, Series A, No. 24)

Whether the scope of the margin of appreciation will be broad or narrow depends 
on the nature of the rights in issue, but also on the balancing of opposing rights and 
interests (Ovey and White 2006, 233).

A seminal case that further developed, and set limits to, the margin of appreciation 
doctrine was a case against the Netherlands, decided by the Court in 1985. The X and 
Y case (X and Y v. Netherlands, Judgment of 26 March 1985, Series A, No. 91; (1986) 
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C. Ryngaert

8 EHRR 235) concerned a young girl who was mentally handicapped and had been 
seriously sexually assaulted. Because no criminal proceedings could be instituted 
against the perpetrator in the Netherlands due to a lacuna in Dutch law, the case was 
brought before the ECtHR, which ruled that in this case the state could not be 
allowed broad discretion and in fact had exceeded its margin of appreciation in fail-
ing to provide a remedy:

The Court, on this point agrees in substance with the opinion of the Commission , observes 
that the choice of the means calculated to secure compliance with Article 8 (art. 8) in the 
sphere of the relations of individuals between themselves is in principle a matter that falls 
within the Contracting States’ margin of appreciation. In this connection, there are different 
ways of ensuring “respect for private life”, and the nature of the State’s obligation will 
depend on the particular aspect of private life that is at issue. Recourse to the criminal law 
is not necessarily the only answer. (Id., para. 24)

Moreover, with regard to the protection afforded by the civil law the ECtHR 
stated the following:

The Court finds that the protection afforded by the civil law in the case of wrongdoing of 
the kind inflicted on Miss Y is insufficient. This is a case where fundamental values and 
essential aspects of private life are at stake. Effective deterrence is indispensable in this area 
and it can be achieved only by criminal-law provisions; indeed, it is by such provisions that 
the matter is normally regulated. (Id., para. 27)

It is noted that the margin of appreciation doctrine does not apply to all ECHR 
provisions. Some provisions, such as the Articles 2, 3 and 7, have an absolute 
character and are not liable to balancing of interests (Thomassen 2008, 15). In any 
event, a state’s margin of appreciation is not unlimited. As is exemplified by the case 
of X and Y v. The Netherlands, it is always controlled by the ECtHR. Also in respect 
of restrictions of fundamental rights that are allowed by the ECHR (e.g., restrictions 
on the freedom of expression) will the Court ascertain whether restrictions fall 
within the margin of appreciation left to states, and will it ensure that those restrictions 
do not encroach on the core of the right. In a relevant recent case, the Court stated 
in this respect:

Under the Court’s case-law, the adjective “necessary”, within the meaning of Article 10 § 2, 
implies the existence of a “pressing social need”. The Contracting States have a certain 
margin of appreciation in assessing whether such a need exists, but it goes hand in hand 
with a European supervision, embracing both the legislation and the decisions applying it, 
even those given by an independent court. The Court is therefore empowered to give the 
final ruling on whether a “restriction” is reconcilable with freedom of expression as pro-
tected by Article 10. (ECHR, Vgt Verein gegen Tierfabriken v. Switzerland, A. 24699/94, 
28 June 2001, para. 67)

14.3.4  Subconclusion

In this Section, it was shown that the ECtHR’s case law has affected the application 
of human rights in the Dutch legal order. The Convention as interpreted by the Court 
is now routinely invoked by Dutch courts. This is of course not to say that no cases 
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against the Netherlands reach the Court. They do, but typically in ‘grey areas’, in 
which the Court may be called on the draw the limits of the margin of appreciation 
doctrine in a given case.

14.4  National Protection Level

Fundamental rights are not only protected at the international or regional (European) 
level, but also at the national level. In this Section, it is examined to what extent 
domestic fundamental rights are guaranteed in the Dutch legal order.

14.4.1  Fundamental Rights Within the Dutch  
Legal Order: Liberal v. Social Rights

In the Dutch legal system, fundamental rights are called grondrechten. At the time 
of the preparation of the revision of the Constitution in 1983, the government 
described fundamental rights as “the basic principles of a decent society” (TK 1975–
1976 13872 nr. 3, p. 10). The fundamental rights are set out in the first chapter of the 
Dutch Constitution. This place in the structure ensures that they pervade the whole 
Constitution, and that the authorities are always under the obligation to observe 
them. They apply to all individuals who fall within the jurisdiction of the Netherlands, 
although certain rights are only applicable to Dutch nationals. Article 4, for instance, 
provides that “every Dutch national shall have an equal right to elect the members 
of the general representative bodies and to stand for election as a member of those 
bodies, subject to the limitations and exceptions prescribed by Act of Parliament.” 
This article specifically refers to ‘every Dutch national’ and not to ‘all persons in the 
Netherlands’ (compare Article 1 Constitution) or ‘everyone’ (compare Article 5).

The fundamental rights mentioned in chapter I of the Constitution can be divided 
into two groups. These two groups, which are broadly based on the well-known 
distinction between classic liberal rights and social rights, differ in character and 
legal force. The fundamental rights that are established in the Articles 1–18 of the 
Constitution are mainly ensured by negative obligations on the part of the government. 
They are binding on the legislature, the administration, and the courts. The 
Constitution makes it clear that they may only be restricted in case the restriction is 
based on an explicit constitutional restriction clause. With the exception of Articles 
1–5, those clauses are mentioned clearly in the Constitution.

The socio-economic fundamental rights are established in the Articles 19–23 of 
the Constitution. While, like classic liberal rights, they also protect individual 
autonomy – in the case by guaranteeing social security (Van Hoof 1998, 7–8), unlike 
the classic liberal rights they are mainly seen as instruction norms which the government 
should progressively realize. They often resemble parts of the programs of political 
parties (Kortmann and Bovend’Eert 2000, 157). Ordinarily, they do not qualify as 
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subjective rights that can be invoked in court (Van Wissen 1992, p. 22–26), nor can 
one imagine them having horizontal effect (it is indeed the government that bears 
the responsibility for sufficient employment and public health). Nonetheless, there 
is no hierarchy of fundamental rights, in the sense of liberal rights somehow being 
more important than socio-economic rights (Kortmann and Bovend’Eert 2000, 
150). Stating that there is no hierarchy does not mean that there is no relationship 
between both categories of rights; it is observed that they do relate to each other, 
e.g., because the government, when taking measures to implement social rights, 
should take the classic liberal rights into account (Id.).

The question may arise whether it was a good decision to establish both groups 
of rights in one chapter of the Constitution. In any event, during the revision of the 
Constitution in 1983, the government tried to tone down the differences between 
both groups as much as possible by pointing out that both the classic rights and the 
social rights are seen as basic principles of a decent society, and that, while the 
classic fundamental rights may have more normative power, social rights do not 
lack legal force. Besides, social rights may lay the basis for legal provisions from 
which rights for individuals may result (Van Wissen 1992, 27–29; TK 1975–1976 
13872 nr. 3, p. 7/8).

14.4.2  The Prohibition of Constitutional Review

The Constitution is a sober document. It is seen as the basic document of the Dutch 
form of government, and it only contains its essential principles. The basic character 
of the document ensures that, as values slightly change over the years, the 
Constitution need not be amended. At the same time, this illustrates its open 
character: it offers a framework where there is room for change as to the social 
situation and the ideas that are cherished by the people. All public authorities have 
the obligation to adhere to the Constitution, and all Dutch courts apply the 
Constitution in all fields of law in case this is relevant in a particular case. However, 
unlike courts in other countries, they are not allowed to review the constitutionality 
of Acts of Parliament and treaties, in accordance with Article 120 of the Constitution. 
They must assume that a formal law does not conflict with the Constitution. This 
obviously limits the role of the Constitution, and the fundamental rights protected 
by the Constitution, in the Dutch legal order (Besselink et al. 2002, 9; van Bijsterveld 
1998, 353). However, the courts may review regulations of lower administrative 
bodies in light of the Constitution (Loonstra 2003, 47–48).

The Supreme Court has defended the prohibition of constitutional review on a 
number of occasions. In the van den Bergh case (HR 27 januari 1961, NJ 1961, 248), 
for instance, the Court implied that allowing constitutional review would amount 
to allowing the courts to review the procedure of legislation itself: “In rendering a 
verdict on whether an official document is indeed a valid piece of parliamentary 
legislation, the court would have to interpret the constitutional provisions gov-
erning the process of enacting legislation” (van Bijsterveld, p. 353). In another 
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case, the Harmonisatiewet case, the Court also rejected the review of parliamentary 
legislation with regard to unwritten fundamental principles of law (HR 14 April 
1989, NJ 1989, 469).

The prohibition of constitutional review appears to be primarily grounded on the 
argument of legal certainty. A scholar has observed in this respect: “[I]t may take a 
long time before the court had the possibility to rule on the constitutionality of the 
law. Until then there is uncertainty about the force of law” (van Houten 1997, 136). 
It is also argued that the legislator can better interpret the Constitution than courts 
can. Against this background, it is asserted that granting courts the right of review 
may endanger their impartiality, and place them above the legislator. Finally, it is 
said that judicial review does not fall within the normal work of the courts, which 
are only called on to apply the law (Id., 136–138).

Not surprisingly, Article 120 of the Constitution also has its detractors. The article 
is sometimes seen as unsound, in that in a system of separation of powers, one 
power, in the case the legislator, should never be allowed to review its own actions. 
Also, it is seen as inconsistent, in that acts of Parliament could be reviewed in light 
of treaties in force in the Netherlands (Loonstra 2003, 48). Moreover, the prohibition 
undermines the unity of legislation, and deprives the Constitution of all power, in 
that it allows the legislator to be above the Constitution. Lastly, constitutional review 
is arguably warranted because it may more strongly protect the rights and interests 
of individuals (van Houten 1997, 136). So far, however, Article 120 of the Dutch 
Constitution has not yet been repealed.

14.4.3  Subconclusion

In this Section we have discussed how fundamental rights are protected by Dutch 
law. The Constitution protects both classic liberal rights and socio-economic rights, 
without there being a hierarchy between the two. Importantly, acts of Parliament 
cannot be reviewed in light of the Constitution, including its fundamental rights 
provisions: Article 120 of the Constitution prohibits constitutional review. This 
severely limits the role of the Constitution, and affects the fundamental rights 
protection of individuals.

14.5  Fundamental Rights in a Multicultural Society

In a multicultural society such as the Netherlands, where different groups of people 
with their own deep-rooted cultural backgrounds live side by side (van Sasse van  
Ysselt 2004, 5), cultural tension and conflict may arise, also in relation to the protection 
of fundamental rights. Traditionally, Dutch constitutional freedom and cultural 
openness have prevented open clashes between different rights conceptions held by 
different groups. In recent years, post 9/11, however, more tensions developed, not 
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primarily as a result of the more charged international political situation (the situation in 
Iraq, Afghanistan, the Palestinian Territories), but mainly as a result of data con-
cerning the integration, or lack thereof, of minority groups in Dutch society becoming 
public. Those developments have especially affected the interpretation of the ban 
on discrimination, the freedom of religion, the freedom of speech, the freedom of 
association, and the freedom of education (Nota Grondrechten in een pluriforme 
samenleving 2004, 2). Conflicts between fundamental rights conceptions have been 
stoked further by another social development: individuals’ increased awareness of their 
fundamental rights – a list which has become longer over the years for that matter – 
and their attendant increased willingness to litigate (Mendelts 2004, 14–17).

14.5.1  Conflicts of Fundamental Rights

Statements about religion, religiously inspired statements about homosexuality and 
the status of women, the wearing of certain religious garments, and honour killings 
have epitomized the conflicts between fundamental rights conceptions over the last 
few years in the Netherlands. Fundamental rights can play a role in various ways in 
relation to those statements and practices (Nota Grondrechten in een pluriforme 
samenleving 2004, 9). First, rights can be abused, in the sense of being used with the 
aim to attack the rights and freedoms of others. In case a fundamental right is 
affected by another fundamental right, the holder of the latter right has nonetheless 
not necessarily abused his right. It is well possible that the legitimate exercise of a 
fundamental right by one violates the fundamental rights of another. In this case we 
speak of conflict of fundamental rights (van Wissen 1992, 56). An example of a 
conflict between fundamental rights is the conflict between the right to freedom of 
speech and the right to protection of private life when a gossip magazine publishes 
a story about the love life of a celebrity (Brems 2008, 7). In a multicultural society, 
conflicts between the prohibition of discrimination on the one hand, and the freedom 
of speech and religion on the other, will typically arise. One may think here of 
religious statements about homosexuality, and the wearing of the niqab (face-covering 
veil) and the headscarf as purportedly mandated by religious edicts (Nota Grondrechten 
in een pluriforme samenleving 2004, 9). In the Netherlands, like in other parts of 
Europe, a fierce debate is going on about the wearing of headscarves or other forms 
of religious clothing that give expression to Islam. In one instance, the Dutch 
Commission of Equal Treatment (Commissie Gelijke Behandeling) upheld a Dutch 
school’s prohibition of the wearing of the niqab as proportional and necessary 
(CGB Oordeel 2003/40, 20 March 2003), thereby implying that the defendant 
school’s indirect discrimination based on religion was objectively justified (van Sasse 
van Ysselt 2004, 9).

Another case involving a clash between fundamental rights and cultures is the 
case of claimed exemptions from swimming lessons for Muslim girls, heard by 
the Dutch Supreme Court (HR 26 May 1992, NJ 1992, 568). In this case, a 
Moroccan father kept his daughter home as he did not want her to participate in 
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the compulsory school swimming lessons for the reason that the lessons were 
given to both boys and girls. According to the father, the Quran forbids girls older 
than seven to play sports together with boys. A Dutch court, however, did not read 
the prohibition of mixed swimming lessons in the Quran (HR 26 May 1992, NJ 
1992, 568, noot ’t H, para. 5), and ruled that the father committed a violation of 
the Compulsory Education Act (Leerplichtwet) (Dommering 2003, 11). The 
Supreme Court concurred, and rejected the father’s appeal on the grounds that he 
had failed to request an exemption from the mixed swimming lessons, or to look 
for another school where mixed swimming lessons were given (HR 26 May 1992, 
NJ 1992, 568, para. 6.2.3).

Conflicts of rights, e.g., the freedom of speech/religion versus the right to be free 
from discrimination, rarely play out in criminal courts, and rarely lead to convictions. 
Imam El Moumni, for instance, who made controversial discriminatory comments 
about homosexuals in the television program Nova (stating that homosexuality  
is harmful to Dutch society, and is in fact an infectious disease), was acquitted by both 
the district court (Rb. Rotterdam, 8 April 2002, LJN: AE1154) and the higher court 
(Hof Den Haag, 18 February 2002, LJN: AF0667). Also the rightist ‘anti-Islam’ 
politician Geert Wilders, who was prosecuted for incitement to hate and discrimination, 
was acquitted by the district court, which held that his controversial statements were 
permitted in the context of a societal debate in which a politician is supposed to take 
position (Rb. Amsterdam, 23 June 2011, LJN: BQ9001).

14.5.2  Culture as a Defense in Criminal Cases

As could be gleaned from the case against El Moumni, in a multicultural society it 
is well possible that certain minority groups engage in cultural practices that are in 
tension with the values of a dominant culture as enforced by the criminal law. 
Traditional cultural practices that are considered as offences in the Netherlands 
include crimes of revenge by loss of honour or fear for sorcery, killing or wounding 
of partners, circumcising girls, and claiming respect by using a weapon.

The question arises as to whether judges could or should take into account the 
culture and ethnicity of the suspect in a criminal case, e.g., for purposes of sentencing 
(Bovens 2006, 1). Could the suspect put forward as a defense that he had to act as 
he did according to his cultural norms (Siesling and Ten Voorde 2009, 18)?

Some lone voices have argued in favor of the cultural defense in criminal cases. 
Siesling and Ten Voorde, for instance, have submitted that individualized justice 
demands respect for the culture to which the suspect belongs. Arguably, in a multi-
cultural society like the Netherlands, minority cultures should be accorded the same 
respect as the dominant culture. Empathy for other cultures could moreover lead to 
faster integration of immigrants, which can in turn help prevent intercultural 
conflicts. Finally, it is argued that accepting the cultural defense may contribute to a 
more accurate judicial opinion. The criminal law as traditionally conceived has a 
reductionist character in that it requires defenses to conform to the majority culture, 
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thus excluding from the hearings the real culture-based story of the accused. 
Allowing the accused to make a culturally impregnated defense would enrich the 
debate and put the judge in a position to render a more informed judgment (Siesling 
and Ten Voorde 2009, 19).

The majority opinion rejects the cultural defense, however. Bovens, for instance, 
has observed that most people share the view that the cultural background of 
suspects should not play a major role in criminal cases (Bovens 2006, 2). This 
stance is supported by Article 1 of the Dutch Constitution, by virtue of which “[a]ll 
persons in the Netherlands shall be treated equally in equal circumstances.” This 
provision prohibits discrimination/distinction between people because of different 
backgrounds, religion, race, or culture.

Somewhat uncomfortably, however, the principle of equality – of cultures, 
instead of mere individuals – is also used to defend the cultural defense. In this 
respect, advocates of the cultural defense may also rely on Article 27 ICCPR 
(‘In those States in which ethnic, religious or linguistic minorities exist, persons 
belonging to such minorities shall not be denied the right, in community with the 
other members of their group, to enjoy their own culture, to profess and practice 
their own religion, or to use their own language.’), although one should admit that 
this provision is not very clear, and therefore can probably not be used as an argu-
ment in favor of the cultural defense.

More fundamentally, the acceptance of the cultural defense and the attendant 
promise of impunity, may send the wrong signal in that they can incite potential 
perpetrators to commit crimes. It is, moreover, open to serious doubt whether the 
cultural defense furthers integration, as in fact it divides society into different 
groups living under their own laws. Such groups may also come under the sway 
of powerful conservative figures who might have special interpretation power 
within a particular cultural group and stifle open discussion within that group 
(Siesling and Ten Voorde 2009, 20). Apart from those concerns, one may wonder 
what standards are widely accepted and perceived as legitimate in a given 
cultural group. Also, what practices qualify as ‘cultural’ practices for purposes 
of the cultural defense? While honor killing has already been documented in 
several studies as a cultural phenomenon, it is more difficult to assess whether, 
for example, Winti magic or Voodoo are indeed cultural practices worthy of 
protection (Bovens 2006, 6).

14.5.3  Sub-Conclusion

In a multicultural society such as the Netherlands, conflict between fundamental 
rights is inevitable. Conflict typically takes the form of the prohibition of discrimination 
clashing with the freedom of speech and religion. Solving such conflicts requires 
careful balancing of rights by the courts. While law in a multicultural society such 
as the Netherlands may go some way to accommodate minority conceptions of 
fundamental rights, cultural practices that cannot be translated in fundamental 
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14 The Role of Human Rights in the Dutch Legal Order

rights, but that are precisely in tension with such rights, cannot expect much clemency 
in the Netherlands. The Dutch general rejection of a ‘cultural defense’ in criminal 
matters may testify to this.

14.6  Conclusion

In this report we have discussed the role and effect of international and purportedly 
‘universal’ human rights law in the Dutch legal order. It has been observed that the 
Dutch government is a strong advocate of the protection of international human 
rights. This is borne out by the long list of human rights treaties signed and ratified 
by the Netherlands, and the choice for a monist system of the effect of international 
law in the domestic legal order. Monism guarantees that international human rights 
treaties, including the important ECHR and the case law arising under it, become 
automatically part of the Dutch legal order upon approval by the Dutch Parliament, 
under Articles 93 and 94 of the Constitution. That being said, one should not fail to 
note that at the purely national level, not only human rights treaties provide for the 
protection of fundamental rights, but so does the Dutch Constitution in its first chapter: 
The importance of the constitutional protection of fundamental rights is diminished, 
however, by the unavailability of constitutional review: the courts cannot review 
acts of Parliament in light of constitutional fundamental rights, and a Constitutional 
Court does not even exist. In fact, this reinforces the role of international human 
rights law as a review standard.

This report has also shed light on the tensions between the universalist aspira-
tions of human rights law and the particularities of the cultural practices of certain 
(immigrant) groups present in the Dutch multicultural society. To the extent that 
those groups, and individuals within those groups, can avail themselves of human 
rights to vindicate the performance of their practices, or to the extent that their 
human rights conceptions remain within the flexible bounds set by international 
human rights law, the Dutch legal order may tolerate, and even celebrate, such practices. 
This way, the universality of human rights may even be reinforced because it accom-
modates and includes minority groups with slightly differing rights conceptions 
within a universalist legal framework. However, Dutch judicial authorities see to it, 
and should continue to see to it, that accommodation does not go so far as to render 
universality an empty shell. Practices that manifestly run afoul of human rights 
standards, e.g., female genital mutilation, will therefore not be tolerated.

Apart from harmful cultural practices, opinions that adversely affect human 
dignity, because they are defamatory or discriminatory, may similarly risk being 
censured (on the basis of clauses allowing for the restriction of human rights in 
carefully defined circumstances). Dutch prosecutors and courts will often be loath 
to go down this path, however, given the importance attached to the freedom of 
speech as a human right. It is noted that for a court to restrict the freedom of speech 
is not a matter of doubting the universality of human rights, but rather of seeking to 
define the limits of a freedom the exercise of which might well encroach on the 
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freedoms of others. Doubtless, finding a satisfactory solution to conflicts between 
rights is one of the greatest human rights challenges which Dutch authorities have 
to cope with as we write.
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