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General introduction
1. Background
In the aftermath of the Second World War, world leaders took the opportunity to
create an expected powerful global organization mandated principally to maintain
international peace and security. It was in this regard that the United Nations (UN)
was established on 24 October 1945 2 as a replacement for its predecessor the League
of Nations. It is worth noting that all the purposes of the UN, as provided for in
Article 1 of the UN Charter, revolved around that raison d’être, that is, the
maintenance of international peace and security.
Following the purposes that the UN has determined as the goals to be attained, Article
2 of its Charter provides for a certain number of principles in accordance with which
the organization and its members have to operate in order to attain those purposes.
The first and most prominent principle upon which the UN is based and in accordance
with which it has to function is the principle of the sovereign equality of all Member
States of the UN. 3 The sovereign equality principle is backed by other principles
contained in the same article, namely the obligation to settle disputes peacefully, 4 the
prohibition of a threat or use of force among States 5 and the prohibition on
interference in the domestic affairs of a State. 6 With regard to the prohibition of the
use of force, Fassbender and Bleckmann write that
[t]oday, the [UN] Charter’s ban on the use of force is understood not so much as a
limitation of sovereignty but as a necessary prerequisite for a de facto enjoyment of
sovereign equality by States. A State’s sovereign equality depends on a
comprehensive prohibition of the use of force and a working mechanism to
implement and enforce this prohibition. 7

Article 2 (4) of the UN Charter lays down a core principle called ‘the cornerstone of
peace in the Charter’, 8 ‘the heart of the United Nations Charter’ 9 or the ‘basic rule of
contemporary public international law’, 10 that is, the obligation imposed upon UN
Member States to refrain from a threat or use of force in their international relations
2

The United Nations officially came into existence on 24 October 1945, when the Charter of the
United Nations adopted on 26 June 1945 had been ratified by China, France, the Soviet Union, the
United Kingdom, the United States and a majority of other signatories. See the Charter of United
Nations in United Nations Conference on International Organizations (UNCIO) Documents, Vol. XV
at 335. For details see the history of the United Nations on www.un.org/aboutun/unhistory/ , accessed
on 12 March 2009. For the drafting history of the UN Charter, see Grewe and Khan, “Drafting History”
in B. Simma (ed.), The Charter of the United Nations: A commentary, 2nd ed., Vol. I, New York,
Oxford University Press Inc., 2002, at 1-12.
3
See Art. 2 (1) of the UN Charter supra n. 1. For more details on the scope of this article, see B.
Fassbender and A. Bleckmann, “Article 2(1)” in B. Simma (ed.), The Charter of the United Nations: A
commentary, 2nd ed., Vol. I, New York, Oxford University Press Inc., 2002 at 70-91.
4
See Article 2 (3) of the UN Charter, supra n.1.
5
See Art. 2 (4), id.
6
Art. 2 (7), id.
7
B. Fassbender and A. Bleckmann, supra n.2 at 84.
8
Waldock as cited by A. Randelzhofer “Article 2 (4)” in B. Simma (ed.), The Charter of the United
Nations: A commentary, 2nd ed., Vol. I, New York, Oxford University Press Inc., 2002, at 117.
9
Henkin as cited by A. Randelzhofer, supra n.7 at 117.
10
Jiménez de Aréchaga as cited by A. Randelzhofer, supra n.7 at 117.
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against the territorial integrity or political independence of any State or in any other
manner inconsistent with the purposes of the UN. 11 This principle prohibiting a threat
or use force as enshrined in Article 2(4) of the UN Charter is said to be part of
customary international law and even constitutes a ius cogens norm, i.e. a peremptory
norm from which no derogation is permitted. However, as will be discussed latter in
chapter III of this work, 12 the UN Charter provides for two derogations from the
prohibition of the threat or use of force.
As another consecration of the principle of the sovereign equality of UN Member
States, Article 2 (7) of the UN Charter lays down another no less important principle
forbidding the UN and implicitly its Member States, “to intervene in matters which
are essentially within the domestic jurisdiction of any State.” However, the principle
of non-interference does not preclude the UN from intervening, through the Security
Council, within a State with the aim of maintaining international peace and security
through means laid down in Chapter VII of the UN Charter. 13 Should any intervention
be necessary, it has to be done or authorized by the Security Council, the UN principal
organ which is charged with maintaining international peace and security. 14 Hence, in
accordance with the wording of the UN Charter, the Security Council is the only
organ which is legally empowered to take enforcement measures against a State; this
power is not possessed by either States or regional organizations. 15
However, having stated this, one has to remember that Chapter VIII of the UN
Charter acknowledges the existence and encourages the establishment of regional
organizations, ‘regional arrangements or agencies,’ to repeat the terms of the UN
Charter. 16 The idea of regional organizations was justified by the desire to see the
latter assisting the Security Council in the maintenance of international peace and
security at the regional level. It is reported that “the framers of the Charter intended to
assign to regional organizations a primary role in the solution of local problems [in
particular peace and security], while retaining the principle that the Security Council
should have overarching responsibility and unrestricted competence to intervene in
any case at any time” 17 and that any enforcement action by regional organizations
should be subject to an authorization of the Security Council. Hence, according to
Article 53 (1) of the UN Charter, the Security Council shall, where appropriate, utilize
regional organizations for enforcement action under its authority. Nevertheless, the
11

N. Schrijver considers Article 2 (4) as being the “mother of all use of force provisions in the
Charter.” See N. Schrijver “Challenges to the prohibition to the use force: does the straitjacket of article
2 (4) UN Charter begin to gall too much?” in N. Blokker and N. Schrijver (eds), The Security Council
and the Use of Force: Theory and Reality – A Need of Change? Leiden/Boston, Martinus Nijhoff
Publishers, 2005 at 34.
12
See infra III.2.1.2.
13
Art. 2 (7) o f the UN Charter, supra n.1.
14
Art. 24 (1), id.
15
See N.D. White “Regional Organisations and Humanitarian Intervention” (2007) 65 Utrecht Journal
of International and European Law at 9. This article was presented at the Urios Symposium held in
Utrecht on 19 November 2007. The theme of the symposium was ‘The International and Regional
Responsibility to Protect Human Rights - Crisis in Darfur’; see also Danish Institute of International
Affairs, Humanitarian Intervention: Legal and political Aspects (1999) at 21 (hereinafter ‘Danish
Institute Report’); A. Eide, “Peace-Keeping and Enforcement by Regional Organizations” (1966) 3 (2)
Journal of Peace Research at 140.
16
See Art. 52 of the UN Charter, supra n.1.
17
I.L. Claude as cited by R.L. Butterworth, “Organizing Collective Security: the UN Charter’s Chapter
VIII in practice” (1976) 28 (2) World Politics at 198.
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same article mentions that no enforcement action can be undertaken against a given
State by regional organizations without the authorization of the Security Council. 18
2. Research questions
The African Union (AU), the new African continental organization strongly
concerned with the issue of peace and security as well as gross violations of human
rights on the continent, provides in its texts the right of the AU to intervene in
Member States beyond the parameters foreseen by the UN Charter. On the one the
hand, Article 4 (h) of the Constitutive Act of the African Union (hereinafter ‘the AU
Constitutive Act’) 19 provides for “the right of the Union to intervene in a Member
State pursuant to a decision of the Assembly in respect of grave circumstances,
namely: war crimes, genocide and crimes against humanity.” 20 On the other hand,
Article 4 (j) of the same Constitutive Act recognizes “the right of Member States to
request intervention from the Union in order to restore peace and security.” 21 The
Protocol on Amendments to the Constitutive Act of the African Union extends the
AU’s right of intervention under Article 4 (h) of the AU Constitutive Act to situations
where there is a “serious threat to legitimate order or to restore peace and security to
the Member State of the Union upon recommendation of the Peace and Security
Council.” 22 It is worth noting that the AU is the first ever continental organization to
provide for the right of intervention in a legally binding text beyond the parameters
foreseen by the UN Charter. 23 In so doing, the AU introduced, one might say, new
exceptions to the principles of the non-use of force and non-interference as provided
for in the UN Charter.

18

See Art. 53 (1) of the UN Charter, supra n.1.
The Constitutive Act of the African Union was adopted on 11 July 2000 during the Thirty-Sixth
Ordinary Session of the Assembly of Heads of State and Government of the Organization of African
Unity (OAU) held in Lomé, Republic of Togo from 10 to 12 July 2000. See Decision on the
Establishment of the African Union and the Pan-African Parliament, AHG/Dec.143 (XXXVI). The
Constitutive Act entered into force on 26 May 2001.
20
This right is also provided by Article 4 (j) of the Protocol Relating to the Establishment of the Peace
and Security Council of the African Union (hereinafter, PSC Protocol) adopted on 9 July 2002. See
Decision on the Establishment of the Peace and Security Council of the African Union, ASS/AU/Dec.
2 (I) adopted by the First Ordinary Session of the Assembly of the African Union, Durban, South
Africa 9-10 July 2002. PSC Protocol entered into force on 26 December 2005.
21
See also Art. 4 (k) of the PSC Protocol supra n.19.
22
See Article 4 of the Protocol on Amendment to the Constitutive Act of the African Union, adopted
on 11 July 2003 which is still to enter into force. See Decision on the Amendments to the Constitutive
Act, Assembly/AU/Dec.26 (II), adopted by the Second Ordinary Session of the Assembly of the Union,
Maputo, Mozambique, 10-12 July 2003. Article 4 of the Protocol on Amendments reads as follows:
In Article 4 of the Act (Principles), the expansion of subparagraph (h) and the insertion of two
new subparagraphs (q) and (r):
…….
(h) the right of the Union to intervene in a Member State pursuant to a decision of the
Assembly in respect of grave circumstances, namely: war crimes, genocide and crimes against
humanity as well as a serious threat to legitimate order to restore peace and stability to the
Member State of the Union upon the recommendation of the Peace and Security Council;
23
Only Article 22 of the Protocol relating to the Mechanism for Conflict Prevention, Management,
Resolution, Peace-keeping and Security of the Economic Community of Western African States
(ECOWAS) without explaining the extent of the terms provides that the ECOWAS Cease-fire
Monitoring Group (ECOMOG) has as its missions inter alia to carry out “[h]umanitarian intervention
in support of humanitarian disaster.”
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One of the many reasons which lay behind the establishment of the AU as a
replacement of its predecessor, the Organization of African Unity (OAU), is that the
latter was no longer working effectively and most importantly there were new
multifaceted challenges confronting the African continent and its people. Because of
the dissatisfaction with the OAU’s performance in dealing with those challenges,
especially peace and security, African leaders felt that a new way of dealing with
things was required. In this perspective, they found that there was an imperative need
to find collective ways and means to effectively address the issue of the scourge of
armed conflicts and human rights violations, among others. It is in this regard that
they endowed the AU with the right to intervene within Member States in case of
conscience-shocking crimes, namely war crimes, genocide and crimes against
humanity in order to prevent or to put a stop to them, or to restore peace and security
in a Member State or in case of a serious threat to legitimate constitutional order.
Yusuf rightly points out that providing for the right of intervention constituted a
fundamental departure from the rather conservative stance of the OAU whose Charter
established non-interference in the internal affairs of States as one of its guiding
principles. 24 The creation of the AU was in fact an attempt to depart from an
organization strongly based on State sovereignty and non-interference and to create a
Union with an explicit objective to be a security organization empowered to intervene
in its Member States.
It is relevant to underline that while endowing the AU with the right of intervention
the constituent texts of the AU neither mention the UN Charter or customary
international law nor do they refer to the authorization of the Security Council in
order to undertake any intervention as is required by Article 53 of the UN Charter.
Moreover, the AU texts are silent on the extent, the kind or the criteria of such an
intervention. Instead, Article 16 (1) of the Protocol establishing the Peace and
Security Council of the African Union (the PSC Protocol) devolves to the AU the
primary responsibility of promoting peace, security and stability in Africa. 25 For its
part, Article 17 (1) of the same Protocol recognizes that the Security Council “has the
primary responsibility for the maintenance of international peace and security.” 26
Notwithstanding this recognition, the PSC Protocol merely requires the Peace and
Security Council (PSC) to “cooperate and work closely with the United Nations
Security Council.” In this respect, it is clearly underlined in the PSC Protocol that
“[w]here necessary, 27 recourse will be made to the United Nations” understandably
not to seek authorization for any intervention, but rather in order for the UN “to
provide the necessary financial, logistical and military support…” to the AU for its
activities in promoting and maintaining peace, security and stability in Africa. 28
24

A.A. Yusuf, “The Right of Intervention by the African Union: A New Paradigm in Regional
Enforcement Action?” (2003) 11 African Yearbook of International Law at 3.
25
Art. 16 (1) of PSC Protocol reads as follows: “The regional Mechanisms are part of the overall
security architecture of the Union, which has the primary responsibility for promoting peace, security
and stability in Africa.” (Emphasis added).
26
Art. 17 (1) of the PSC Protocol reads: “In the fulfillment if its mandate in the promotion of peace,
security and stability in Africa, the Peace and Security Council shall cooperate and work closely with
the United Nations Security Council, which has the primary responsibility for the maintenance of
international peace and security.” (Emphasis added).
27
Emphasis added.
28
Art.17 (2) reads: ‘Where necessary, recourse will be made to the United nations to provide the
necessary financial, logistical an military support for the African Unions’ activities in the promotion
and maintenance if peace, security and stability in Africa, in keeping with the provisions of Chapter
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Arguably, there is an apparent conflict between the provisions of the AU texts and
those of the UN Charter, in which case the latter would prevail pursuant to Article 103
of the UN Charter which states that all Member States of the UN should accord
primacy to their obligations under the UN Charter if such obligations are in conflict
with their obligations under other international agreements. 29 The relationship
between the UN and the regional organization and subsequently the hierarchy
between their respective constituent instruments is also a subject of debate among
authors. 30 Concerning the UN Charter and the AU Constitutive Act, Rudolf Bernhardt
points out that an agreement such as the AU Constitutive Act permitting forceful
intervention within a State would hardly be compatible with the UN Charter and
would fall under Article 103 of the latter. 31 This argument is not shared by Jeremy I.
Levitt who argues otherwise. For the latter author the “AU law is not simply treaty
law, but rather codified regional and international custom; hence, the UN Charter
would not ‘prevail’ because Article 103 does not apply to conflicts between the UN
and customary law.” 32
This situation gives rise to a brief but important question: Is the right of intervention
of the African Union as provided for in its constituent texts in conformity with the
provisions of UN Charter law?
This key question of whether the right that the African Union, a regional organization,
arrogates in order to intervene in its Member States raises a number of inter-related
sub-questions, among them being: What are the role and competence of regional
organizations within the UN Charter system of collective security? What is the ambit
of the principles prohibiting the threat or use of force and intervention in or against a
State? What is the extent of any intervention and the right to intervene in international
law? Does the AU’s intervention in respect of genocide, war crimes, and crimes
against humanity, peace and security constitute interference in matters essentially
within the domestic affairs of States and is therefore unlawful and illegitimate? Under
the envisaged circumstances, does the AU have to seek prior authorization from the
Security Council before intervening? What is the extent or form that the AU’s
intervention is likely to take? Are there any plausible grounds to justify the AU’s right
of intervention? If yes, what are the challenges that the AU should overcome for an
effective and efficient implementation of its right of intervention?

VIII of the UN Charter on the role of Regional organizations in the maintenance of international peace
and security.’
29
A. Abass, Regional Organisations and the Development of Collective Security: Beyond Chapter VIII
of the UN Charter, Oxford, Hart Publishing, 2004 at XX. Article 103 of the UN Charter reads: “[i]n the
event of a conflict between the obligations of the Members of the United Nations under the present
Charter and their obligations under any other international agreement, their obligations under the
present Charter shall prevail.”
30
See N.D. White, supra n. 14 at 26; A. Abass, supra n. 28 at XIX et seq.
31
R. Bernhardt, “Article 103” in Simma (ed.), The Charter of the United Nations: A commentary, 2nd
ed., Vol. I, New York, Oxford University Press Inc., 2002, at 1297.
32
J.I. Levitt, “The Peace and Security Council of the African Union and the United Nations Security
Council: The case of Darfur, Sudan” in N. Blokker and N. Schrijver (eds), The Security Council and
the Use of Force: Theory and Reality – A Need of Change? Leiden/Boston, Martinus Nijhoff
Publishers, 2005 at 234.
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The answers to the above questions are inscribed in the general aim of this study
which is to find out whether the AU Constitutive Act by authorizing the AU to
intervene in its Member States establishes a new reinterpretation of the UN Charter in
particular its Articles 2 (4) and 2 (7) and 53 (1) or can have any other legal basis
either in UN Charter law or in general international law.
3. Methodological approach, sources and interpretation

3.1 Methodological approach
It stems from the above description that the central concern of this study is a legal
analysis of the AU’s right of intervention in the framework of the UN Charter.
Consequently, such legal analysis naturally requires one to analyse the provisions of
both the AU Constitutive Act and the UN Charter as well as other norms of
international law in relation to the right of intervention. Noting that this study is
conducted in the field of public international law, it is worth mentioning that
contemporary international law scholarship has developed different methods 33 as
ways of identifying and determining rules of international law. 34 Despite the fact that
there is no correct, and as such no generally accepted method in international law, 35
this research opts, to some extent, for a positive law approach since it puts a great deal
of emphasis on the provisions of the AU Constitutive Act and the UN Charter as the
main focus of the analysis. However, instead of a classic positivism approach which
considers international law as a set of rules emanating only from the will of States and
agreed upon by the latter through treaties and custom, 36 the present study favours the
modern positive approach as defended by B. Simma and A.L. Paulus. 37 The
preference for the modern positive method is twofold: on the one hand, this method
recognizes the central position of formal sources of law, namely treaties and custom,
in international law rules; 38 on the other hand, it recognizes not only that law is not
independent in its context from political, social and economic spheres but it also
33

See S.R. Ratener and A.M. Slaughter, “Appraising the Methods of International Law: A Prospectus
for Readers Symposium on Methods in International Law” (1999) 93 (2) American Journal of
International Law at 291-302. These two authors identify seven legal and interdisciplinary methods:
Positivism, New Haven School, International legal process, Critical legal studies, International law
and international relations, Feminist jurisprudence, Law and economics.
34
See S.R. Ratener and A.M. Slaughter, supra n.31 at 292; C. Dominicé, “Methodology of
International Law” in Encyclopedia of Public International Law, Vol. III, Amsterdam [etc.], NorthHolland, Elsevier, 1997 at 355.
35
See L. Oppenheim, “The Science of International Law: its Task and Method” (1908) 2 American
Journal of International Law at 326; A.A. Girmachew, A study of the African Union’s Right of
Intervention against Genocide, Crimes against Humanity and War Crimes, Nijmegen, Wolf Legal
Publishers, Netherlands, 2011 at 7.
36
See L. Oppenheim, supra n. 33 at 326; S.R. Ratener and A.M. Slaughter, supra n.31 at 293.
37
See B. Simma and A.L. Paulus, “The Responsibility of Individuals for Human Rights Abuses in
Internal Conflicts: A Positive View” (1999) 93 (2) American Journal of International Law at 302-16.
38
See id., at 306-7; A.A. Girmachew, supra n. 34 at 7. L. Oppenheim (supra n. 33 at 333) opines that:
The positive method is that applied by the science of law in general, and it demands that
whatever the aims and ends of a worker and researcher may be, he must start from the
existing recognized rules of international law as they are to be found in the customary
practice of the states or in law-making conventions (emphasis added).
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recognizes the growing role played by actors other than States such as international
organizations in the current development of international law. 39
3.2 Sources
In international law, methods are not dissociated from sources of international law. 40
Hence, in the perspective of the modern positive law approach, Article 38 of the
Statute of the International Court of Justice (ICJ) enumerates treaties and custom
besides general principles of law as primary sources of international law. 41 In terms of
treaties, as indicated above, the AU Constitutive Act and the UN Charter are the
primary treaties under scrutiny throughout this study. In addition, other texts, namely
the Protocol establishing the Peace and Security Council of the AU, the second
important AU text regulating the right of intervention, are exploited.
As far as international custom is concerned, in this study one has to note that, as it will
be discussed latter, there is no sufficient State practice sustaining an existing
international customary law on (humanitarian) intervention like that in Article 4 (h) of
the AU Constitutive Act (to stop genocide, crimes against humanity or war crimes).
However, other international customary norms in relation to the topic are looked at.
Besides treaties, custom and general principles of law which are actually legal rules,
Article 38 of the ICJ Statute adds judicial decisions and the teachings of highly
qualified publicists as subsidiary means of ascertaining the existence of rules of
international law. 42 These subsidiary means for determining the law are also exploited
in this study. Judicial decisions are relevant as they contain an authoritative
interpretation of treaties and State practice more than the teachings of the most
qualified publicists. However, one has to note from inception that judicial decisions
are not fully exploited. In fact, by the time of finishing the manucript of this
research, 43 the envisaged African Court of Justice and Human Rights is not yet
39

See B. Simma and A.L. Paulus, supra n.36 at 306-7.
C. Dominicé, supra n. 33 at 356.
41
See Art. 38 (1) (a)-(c) of the Statute of the International Court of Justice (ICJ Statute) adopted in an
annex to the Charter of the United Nations by the General Assembly of the United Nations, supra n.1.
Article 38 (1) reads that:
The Court, whose function is to decide in accordance with international law such disputes as
are submitted to it, shall apply:
40

a. international conventions, whether general or particular, establishing rules
expressly recognized by the contesting states;
b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;
d. subject to the provisions of Article 59, judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law.
Article 31 (1) of the Statute of the African Court of Justice and Human Rights evokes, in almost the
same terms, the above sources of law.
42

See Art. 38 (1) (d) of the ICJ Statute, supra n.40.
Although the present thesis was formally finalized on 28 December 2011 it includes however some
developments that occurred after that date

43

8
operational pending the entry into force of its statute. According to this statute, the
AU Court shall have advisory and contentious jurisdiction inter alia over the
interpretation of the Constitutive Act and other legal instruments of the AU. 44
Therefore, no pronouncements by this Court relating either to the interpretation of the
AU’s texts or other issues in relation to the AU’s right of intervention are explored in
this study. On the contrary, the pronouncements of other courts, mainly judgments
and advisory opinions of the ICJ, are explored to the extent that they are related to
matters under examination.
The teachings of publicists, commonly known as doctrine, are exploited to the
maximum. With a lack of sufficient State practice and court pronouncements
especially in Africa in relation to the right of intervention, doctrine does provide some
guidance on existing trends in international law relating to the matters under analysis
in this study. It is however important to note at this level that contrary to the UN,
comparatively little has so far been written on the AU. Besides a few non-African
authors, Africans who have written on the legal aspects of the AU’s right of
intervention are very few. 45 In Girmachew’s opinion the reasons for the scarcity of
African writings on the theme under examination are twofold: “First, the AU and its
treaties are recent events that are yet to be studied. The second reason has to do with
the wider problem of lack of resources and publication[s] that are in turn caused by
structural and economic problems faced by African publicists.” 46 The present author
hopess that this study will contribute to some extent to the existing literature on the
AU in general and its right of intervention in particular.
Decisions like resolutions, declarations and recommandations of international
organizations, principally those of the UN and the AU, pertaining to the maintenance
44

See Art. 28 of the Protocol on the Statute of the African Court of Justice and Human Rights, adopted
by the AU Assembly on 1 July 2008. For more details on the Court see infra II.2.3.5 b.
45
To the knowledge of the present researcher, the following is what has so far been written on the
AU’s right of intervention: J. Cilliers and K. Sturman, “The Right of Intervention: Enforcement
Challenges for the African Union” (2002) 11 (3) African Security Review; N.J. Udombana, “The
institutional structure of the African Union: A legal analysis” (2002) 33 California Western
International Law Journal; A. Abass and M.A. Baderin, “Towards Effective Collective Security and
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(2002) 49 (1) Netherlands International Law Review; A.A. Yusuf, “The right of intervention by the
African Union: A new paradigm in regional enforcement action?” (2003) 11 African Yearbook of
International Law; B. Kioko, “The right of intervention under the African Union’s Constitutive Act:
From non-interference to intervention” (2003) 85 International Review of the Red Cross; K. Powell,
The African Union’s Emerging Peace and Security Regime: Opportunities and Challenges for
Delivering on the Responsibility to Protect, ISS Monograph Series, n°119, May 2005; J.I. Levitt, “The
Peace and Security Council of the African Union and the United Nations Security Council: The case of
Darfur, Sudan” in N. Blokker and N. Schrijver (eds), The Security Council and the Use of Force:
Theory and Reality – A Need of Change? Leiden/Boston, Martinus Nijhoff Publishers, 2005; C.
Anyangwe, “The Constitutive Act of the African Union” (2006) 38 Zambian Law Journal; A. Abass,
“The United Nations, the African Union and the Darfur Crisis: of Apology and Utopia” (2007) 54 (03)
Netherlands International Law Review; K. Kindiki, Intervention to protect civilians in Darfur: Legal
dilemmas and policy imperatives, ISS Monograph Series, n° 131, May 2007; E.P.J. Myjer and N.D.
White, “Peace Operations Conducted by Regional Organizations and Arrangements” in T.D. Gill and
D. Fleck (eds), The Handbook of the International Law of Military Operations, New York, Oxford
University Press Inc., 2010; A.A. Girmachew, A study of the African Union’s Right of Intervention
against Genocide, Crimes against Humanity and War Crimes, Nijmegen, Wolf Legal Publishers,
Netherlands, 2011; D. Kuwali, The Responsibility to Protect: Implementation of Article 4(h)
Intervention, Leiden/Boston, Martinus Nijhoff Publishers, 2011.
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A.A. Girmachew, supra n.34 at 25.
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of international peace and security were also exploited. Although these decisions are
not formal sources of international law, they do however play a role in the
identification and development of norms of international law. 47 Depending on their
nature, resolutions of the Security Council constitute an authoritative source of
international law since they have binding force on UN Member States, especially
when they are adopted within the framework of maintaining international peace and
security under Chapter VII of the UN Charter. On the contrary, resolutions of the
General Assembly of the UN, although they remain recommendatory in nature, 48 i.e.
they are supposed not to bind UN Member States, 49 are commonly accepted as
serving as evidence or a ‘manifestation’ of State practice. 50 It has to be noted that
State practice, as an element of customary international law, is identified among other
things based on the pronouncements or positions of States in international conferences
or forums. Hence, although they do not create law (binding rights and obligations),
resolutions of the General Assembly of the UN will be used on the ground that they
can serve to “reinforce evidences to the existence of law or influence the emergence
of law.” 51
Works and reports released by some independent organizations and bodies are also
studied as they are today considered as subsidiary means of determining the rules of
international law under the category of the most qualified publicists as foreseen by
Article 38 (1) (d) of the ICJ Statute. 52 With regard to the role of these works, Rosenne
opines that in
the context of the teaching of the most qualified publicists, a special place is reserved
for the scientific works and the resolutions or other conclusions resulting therefrom of
the various non-governmental scientific organizations relevant to public (or private)
international law, and especially the Institute of International Law and International
Law Association, to mention but two. 53

In this regard, the reports of different commissions and bodies, either independent or
set up by the UN or the AU, are exploited where necessary.
3.3 Interpretation
Almost all African countries concerned with the right of intervention under
examination in this research work are States parties to both the UN Charter and the
47

S. H. Nasser, Sources and norms of International Law, Glienicke/Berlin. Madison/ Wisconsin, Galda
+ Wilch Verlag, 2008 at 79; G. J. Kerwin, “The role of United Nations General Assembly resolutions
in determining principles of international law in United States Courts” (1983) 4 Duke law journal at
876.
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See Article 10 of the UN Charter, supra n.1; South West Africa, Second Phase, ICJ Reports 1966, p.6
at para. 98.
49
It is rightly contended that if UN Members knew that they would be bound by their votes in the
General Assembly, many resolutions would not be passed. See G. J. Kerwin, supra n.47 at 899.
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R. Higgins, “The role of resolutions of international organizations in the process of creating norms in
the international system” in Co-existence: a journal for the comparative study of economics, sociology
and politics in a changing world, 24:21-30, Dordrecht, Martinus Nijhoff Publishers, 1987 at 22.
51
S. H. Nasser, supra n.46 at 154.
52
Ibid.
53
S. Rosenne, Practice and methods of international law, London, Oceana Publications, Inc, 1984 at
121.

10
AU Constitutive Act. As we have already noted, these texts are apparently in conflict
when it comes to AU military intervention under Article 4 (h) of the AU Constitutive
Act. Hence the relevance of the interpretation of these texts as, like most treaties, they
have been the product of political compromises and consequently are likely to contain
ambiguous terminology. 54 The provisions of the UN Charter and those of the AU
Constitutive Act (and other AU texts) dealing with or in relation to the right of
intervention need to be interpreted in this study in order to assess the nature, extent
and legal implications of the AU’s right of intervention in international law and to
look at possible international law remedies with regard to the issue(s) at stake.
The interpretation of the above texts follows the customary modes of treaty
interpretation known under international law as they have been codified under Article
31 of the Vienna Convention on the Law of Treaties (VCLT). 55 It is relevant to
indicate that the general rules of treaty interpretation are applicable to all categories of
treaties including those establishing international organizations. Bernhardt states that
“the normal rules [of treaty interpretation] are mutatis mutandis also valid for the
statutes and treaties of international organizations.” 56 In the same vein, Article 5 of
the VCLT indicates that this convention applies even to a treaty that constitutes the
founding instrument of an international organization and to any treaty adopted within
the framework of that organization. The ICJ has confirmed this position in its
advisory opinion on the Legality of the Use of Nuclear Weapons by holding that
“[f]rom a formal standpoint, the instruments of international organizations are
multilateral treaties, to which the well-established rules of treaty interpretation
apply.” 57 Hence, with the aim of attaining satisfactory results, in this study we opt for
a combined approach of the modes of interpretation as suggested by the VCLT and
legal writings, i.e. the textual interpretation (the ordinary meaning of words), the
systematic interpretation (the context) and the teleological interpretation (the
relevance of the object and purpose of the treaty). 58
The first rule of interpretation is to understand the terms of a treaty in their ordinary
meaning in common language. As the ICJ suggested “interpretation must be based
above all upon the text of the treaty.” 59 However, as per Article 31 (1) of the VCLT, it
54

K.M. Manusama, The Principle of Legality in the Law and Post-Cold War Practice of the United
Nations Security Council, PhD Thesis, Vrije Universiteit Amsterdam, 2004 at 10.
55
Vienna Convention on the Law of Treaties adopted on 23 May 1969 and entered into force on 27
January 1980. See United Nations, Treaty Series, Vol. 1155, p. 331.
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R. Bernhardt, “Interpretation in International Law” in Encyclopedia of Public International Law,
Vol. II, Amsterdam [etc.], North-Holland, Elsevier,1995 at 1421; D. Akande, “International
Organizations” in M.D. Evans (ed.), International Law, 1st ed., New York, Oxford University Press,
2003, at 280.
57
See Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, I.C.J
Reports 1996, p. 66 at para. 19. In this paragraph the ICJ reiterated its holding in the Certain Expenses
Case in which it reminded that “[o]n the previous occasions when the Court has had to interpret the
Charter of the United Nations, it has followed the principles and rules applicable in general to the
interpretation of treaties, since it has recognized that the Charter is a multilateral treaty, albeit a treaty
having certain special characteristics.” See Certain Expenses of the United Nations (Article 17,
paragraph 2, of the Charter), Advisory Opinion, I.C.J Reports 1962, p. 151at 157.
58
Article 31 (1) of the VCLT reads: “A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose.” See G. Ress, “Interpretation” in B. Simma (ed.), The Charter of the United Nations: A
commentary, 2nd ed. Vol. 1, New York, Oxford University Press Inc., 2002, at 15-32; R. Bernhardt,
supra n.50 at 1416-25.
59
Territorial Dispute (Libyan Arab Jamahiria /Chad), Judgment, I.C.J Reports 1994, p. 6 at para. 41.
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is commonly accepted that the ordinary meaning of terms has to be understood in the
general context of the text. In fact, words can hardly be correctly understood in
isolation; instead, they have to be understood in the context of the relevant text. It
stems from Article 31 (2) of the VCLT that the context involves not only the entire
text (the preamble and annexes included) but also subsequent texts concluded by
States parties in connection with that treaty and also the practice of those States. 60 It is
in this regard that this study on the AU’s right of intervention takes into consideration
in particular different UN and AU texts and declarations dealing with or in relation to
peace and security as well as the State practice in this respect. It is in this vein that the
decisions (regulations, directives and recommendations) of some AU organs are
considered. One has to indicate at this point that the Peace and Security Council
(PSC) is the technical AU organ which is competent to recommend AU intervention
and its decisions, like those of the AU Assembly (regulations and directives), are
binding on all or specific AU Members States. 61 It is worth mentioning that Article
31 (1) (e) of the Statute of the African Court of Justice and Human Rights considers
directives and decisions of AU organs to be on the same footing as judicial decisions
and writings of publicists as subsidiary means of determining rules of law. 62
Furthermore, the rules of procedure of some AU organs will be exploited as tools of
interpretation since “they contain not only procedural rules but also substantive rules
that are important to explain the meaning of provisions of the main [AU] treaties,” 63
namely those dealing with the right of intervention.
Special emphasis is placed on the use of the teleological approach which focuses on
the object and purpose of a treaty. This approach is of particular importance as far as
the interpretation of constituent instruments of international organizations is
concerned. This importance was emphasised by the ICJ Nuclear Weapons Advisory
Opinion when it underlined that “the very nature of the organization created, the
objectives which have been assigned to it by its founders, the imperatives associated
with the effective performance of its functions” constitute “elements which may
deserve special attention” in the interpretation of the constituent instruments of
international organizations. 64 It was in this perspective that the ICJ extensively
resorted to this approach in its advisory opinions 65 and judgement 66 in the South West
Africa cases by interpreting the Covenant of the League of Nations and the UN
Charter in order to clarify any ambiguities raised by the mandate over South West
Africa and to give effect to the object of this mandate. 67 This means that any
60
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For more details see infra II.2.3.1 and II.2.3.8.
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Subject to the provisions of paragraph 1, of Article 46 of the present Statute, judicial decisions
and writings of the most highly qualified publicists of various nations as well as the
regulations, directives and decisions of the Union, as subsidiary means for the determination
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Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276 (1970), I.C.J. Reports 1971, p.16.
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interpretation of the AU Constitutive Act has to be oriented towards the attainment of
objectives assigned by this constituent text. In other words, in case different
interpretations lead to different meanings, it is suggested that the interpretation which
best serves the objective and purpose of the treaty must be preferred. 68 This
interpretation must be conducted in respect of what Ress calls the “Effet-Utile Rule”,
i.e. the practical effects or effectiveness of the treaty. 69 Ress explains the “Effet-Unile
Rule” by quoting the dissenting opinion of Judge de Visscher in the International
Status of South-West Africa advisory opinion saying for the UN Charter that
It is an acknowledged rule of interpretation that treaty clauses must not only be
considered as a whole, but must also be interpreted so as to avoid as much as possible
depriving one of them of practical effect for the benefit of others. This rule is
particularly applicable to the interpretation of a text of a treaty of a constitutional
character like the United Nations Charter [and the AU Constitutive Act]…70

Article 32 of the VCLT suggests resorting to preparatory works (travaux
préparatoires) and the circumstances relating to the conclusion of a treaty as a
supplementary means aimed at confirming the meaning of terms when they have been
determined by applying Article 31 of the VCLT or when the application of this article
“leaves the meaning ambiguous or obscure; or leads to a result which is manifestly
absurd or unreasonable.” The travaux préparatoires have a determining role since
they assist in finding out, to some extent, the original intentions of the founding States
of organizations such as the UN and the AU. This historical interpretation is relevant
in this research work since one has to look at, for instance, inter alia the (historical)
factors which have dictated the AU to come up with the right of intervention as one of
its basic principles. Having said this, it is however worthwhile to indicate that, despite
the present researcher’s visit to the Headquarters of the AU in Addis-Ababa
(Ethiopia), 71 the travaux préparatoires of the AU Constitutive Act and other AU texts
were not available.
4. Research structure and outline
As far as the structure of the work is concerned, the work is woven around a general
introduction, four chapters and a general conclusion.
Chapter one deals with the place and role of regional organizations in the general
collective security system established by the UN Charter, before one deals in
particular with the AU, the African regional organization. The UN Charter
specifically recognizes regional organizations and assigns to them an important place
in carrying out the purposes of the UN, namely the maintenance of peace and
security. 72 Hence this chapter discusses the extent of the competences of regional
organizations and describes how those competences have to be exercised within the
68
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framework of the UN system. More specifically, the operational relationships between
the UN Security Council and regional organizations constitute the main focus of this
chapter.
Chapter two deals specifically with the African Union as the African regional
organization. An understanding of the AU is crucial for a better analysis of its right of
intervention and this is analyzed in chapter four. In this perspective, chapter two
presents the historical background of the AU, in other words the process and grounds
behind its creation as a replacement for the old OAU. The AU is briefly described
through an analysis of its objectives, principles and main bodies as provided for in the
Constitutive Act and other legal texts of the AU.
Since the whole research centres on the AU’s right of intervention, chapter three
discusses the legal issue(s) raised by the right of intervention in international law.
Hence, before moving on to the crux of the topic, it is useful to precisely define the
meaning and extent of intervention in international law. Among other things, Chapter
three tries to confront the right (obligation) of intervention with the core principles of
modern international law, viz. the principle of the non-use of force among States and
the principle of non-intervention in the domestic affairs of States as enshrined in the
UN Charter and other international norms.
Chapter four has its roots in the previous chapter and analyses in particular the AU’s
right of intervention. It looks at provisions which provide for the AU’s right of
intervention and the reasons that may have dictated such a right. Besides, this chapter
discusses the operationalization of the right of intervention by describing the means of
intervention, the AU organs involved in the exercise of such a right as well as
practical cases of AU intervention. Most importantly, chapter four assesses the
legality of the AU’s right of intervention in the framework of public international law.
Specifically, the chapter examines whether the AU’s right of intervention fits within
the normative framework of the UN Charter, its Chapter VIII in particular, and
general international law. It is expected that from this chapter it will be determined
whether the AU’s right of intervention constitutes a new development or a departure
from UN Charter law and general international law.
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CHAPTER I. Regional organizations in the framework of the United Nations
It is worth bearing in mind that the central theme of the present study is the African
Union’s right of intervention. Yet, the Union is recognized as a regional organization
which is supposed to operate within the framework of the UN system. Hence, before
specifically analyzing the case of the AU, it is important to discuss, first of all, the
general framework of the relationship between the UN and the regional organizations.
To put it into perspective, this chapter tries to analytically illustrate the relationship
between the regional organizations and the UN, in particular the Security Council, in
the field of the maintenance of international peace and security since this duty is
primarily vested in the latter UN organ. 1 However, before analyzing this relationship,
the chapter attempts, in section one, to circumscribe the meaning and extent of the
concept of ‘regional organizations’. Section two gives the historical background of
regional organizations from the League of Nations to the UN and describes some of
the existing regional organizations. Section three highlights the relationship between
the Security Council and regional organizations as provided for by Chapter VIII of the
UN Charter. On the basis of Chapter VIII, section four not only portrays the measures
which regional organizations are authorized to carry out, i.e., non-forceful and
forceful measures, but also discusses the UN Security Council’s authorization to
regional organizations as far as enforcement measures are concerned.

I.1 The concept of regional organizations
What, exactly, is meant by regional organizations is the purpose of this section. The
retained meaning will be used throughout this research. The concept of a “regional
organization”, a term which is not used by the UN Charter, has been the subject of
theoretical debates and comments among authors with not much impact in practice.
The debates revolve around the role of regional organizations within the framework of
the UN, 2 the relationship between these bodies and the place of regional organizations
in the international order or their status as subjects of international law. 3
Writers have attempted to define regional organizations, some suggesting a wide or
open definition, others providing a narrow or strict view of the concept. Before
embarking on different considerations of regional organizations, it is important to
underline from the start that the concern here is the analysis of the relationship
between regional organizations and the UN. The UN Charter does not use the term
regional organizations but rather refers to ‘regional arrangements or agencies’. 4
Despite this, as Marten Zwanenburg points out, the expression ‘regional
1

See Article 24 (1) of the Charter of United Nations adopted on 26 June 1945, United Nations
Conference on International Organizations (UNCIO) Documents Vol. XV at 335.
2
See A. Abass, Regional Organisations and the Development of Collective Security: Beyond Chapter
VIII of the UN Charter, Hart Publishing, Oxford and Portland, Oregon, 2004; Z. Deen-Racsmány, “A
redistribution of authority between the UN and Regional organizations in the field of the maintenance
of peace and security?” (2000) 13 (2) Leiden Journal of International Law at 297-331; E. De Wet,
“The relationship the Security Council and Regional Organizations during enforcement action under
chapter VII of the United Nations Charter” (2002) 71 (2) Nordic Journal of International Law at 1-37.
3
See T.H.Y. Nguyen, “Beyond good offices? The role Regional Organizations in conflict resolution”
(1994) 55 (2) Journal of International Affairs at 463-484.
4
See Arts 52, 53 and 54 of the UN Charter.
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organizations’ is used more frequently in practice and doctrine and it is even common
in UN and Member States’ parlance. 5 There the question is whether the term ‘regional
organizations’ is different from ‘regional arrangements and agencies’.

I.1.1 Regional organizations equated with regional arrangements and agencies
From its inception onwards, the UN has declined to define what constitutes regional
arrangements and agencies. During the San Francisco Conference the Egyptian
delegation’s proposal to have a definition of regional arrangements and agencies in
the Charter as well as the proposed definition thereof were rejected. 6 Akehurst was of
the opinion that Egypt’s proposed definition 7 was rejected “ostensibly on the grounds
that it was pointless and superfluous; but in all probability the real but unstated reason
for its rejection was that the other States were afraid that it would exclude ‘regional’
arrangements which they had or intended to create...” 8 Consequently, since this
rejection of the Egyptian proposal, the UN texts and organs have been inconsistent
with regard to the use of the concepts ‘regional organizations’ and ‘regional
arrangements or agencies’. To begin with the texts, the UN Charter, both in Article 33
(1) and Chapter VIII (dedicated to ‘Regional Arrangements’), speaks only of ‘regional
arrangements and agencies’. 9
With reference to UN organs, this is where the inconsistency is glaring. Neither the
UN General Assembly nor the Security Council has sought to develop a definition of
regional arrangements or agencies, although the issue has been raised on many
occasions in both organs. On the one hand, the UN General Assembly, in a large
number of its resolutions, has used both the concepts of ‘regional arrangements and
agencies’ and ‘regional organizations’. Worthy of mention is Resolution A/RES/49/57
of 17 February 1995, devoted to a “Declaration on the Enhancement of Cooperation
between the United Nations and Regional Arrangements or Agencies on the
5

M. Zwanenburg, “Regional Organizations and the maintenance of international peace and security:
three recent regional African peace operations” (2006) 11 (3) Journal of Conflict & Security Law at
491; E.P.J. Myjer and N.D. White, “Peace Operations Conducted by Regional Organizations and
Arrangements” in T.D. Gill and D. Fleck (eds), The Handbook of the International Law of Military
Operations, New York, Oxford University Press Inc., 2010, at 164.
6
W. Hummer and M. Schweitzer, “Article 52” in B. Simma (ed.), The Charter of the United Nations:
A commentary, 2nd ed., Vol. I, New York, Oxford University Press Inc., 2002 at 817; J. F. Murphy
‘Force and arms’ in C. Joyner (ed.) The United Nations and International Law, Cambridge, Cambridge
University Press, 1997 at 119; L. M. Goodrich, E. Hambro and A. P. Simons, Charter of the United
Nations: Commentary and documents, 3rd Revised Edition, Columbia University Press, New York,
1969 at 356; E. P. J Myjer and N. D. White, supra n. 5 at 166.
7
The definition tabled by Egypt read as follows:
There shall be considered as regional arrangements organizations of a permanent nature
grouping in a given geographical area several countries which, by reason of their proximity,
community of interests or cultural, linguistic, historical or spiritual affinities, make themselves
jointly responsible for the peaceful settlement of any disputes which may arise between them
and for the maintenance of peace and security in their region, as well as for the safeguarding
of their interests and the development of economic and cultural relations. See UNCIO Vol. XII
at 850.
8
M. Akehurst, “Enforcement Action by Regional Agencies, with Special Reference to the Organization
of American States” (1967) 42 British Yearbook of International Law at 176-7; see also L. M.
Goodrich, supra n. at 356.
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Maintenance of International Peace and Security”, whereby the General Assembly
spoke exclusively of ‘regional arrangements and agencies’. 10 This resolution was a
follow-up to many previous resolutions in which the General Assembly had used the
concept ‘regional organizations’. 11 Nevertheless, in paragraph 93 of the 2005 World
Summit Outcome, the General Assembly changed its language and talked about
‘regional organizations’ by hailing the important contribution of regional
organizations to peace and security. 12 On the other hand, in some instances the
Security Council has simultaneously used regional organizations and arrangements. 13
However, in most cases the Security Council has exclusively used the concept of
regional organizations. This has been the case, for instance, in its Resolution 1631 of
17 October 2005 in which the Security Council “[e]xpresses its determination to take
appropriate steps to the further development of cooperation between the United
Nations and regional and sub-regional organizations in maintaining international
peace and security,...” 14
This inconsistency is also found in the UN Secretary-General’s reports. The report
‘An Agenda for Peace’ can here be mentioned where the Secretary-General, on the
one hand, distinguishes regional arrangements from regional organizations 15 and, on
the other, uses the terms one after the other where he underlines that the purpose of
the report is not
to set forth any formal pattern of relationship between regional organizations and the
United Nations, or to call for any specific division of labour. What is clear, however,
is that regional arrangements or agencies in many cases possess a potential that
should be utilized in serving the functions covered in this report: preventive
diplomacy, peace-keeping, peacemaking and post-conflict peace-building. 16

In a great number of the International Court of Justice’s (ICJ) judgments and advisory
opinions, the position of the Court is not so clear. For instance, in one of its famous
decisions, the Nicaragua Case, in the judgment on the jurisdiction of the Court and
the admissibility of the application the ICJ followed the orthodox view by using the
concepts ‘regional arrangements and agencies’, 17 while in the merits of the case the
Court only referred to regional organizations. 18
10

See A/RES/49/57 of 17 February 1995 (emphasis added).
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See S/RES/1631 (2005) of 17 October 2005, para.1 (emphasis added); see also S/RES/1674 (2006) of
28 April 2006; S/RES/1809 (2008) of 16 April 2008; etc.
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United Nations the Secretary-General speaks exclusively of ‘Regional Organizations’. See A/50/60 S/1995/1 of 25 January 1995.
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See Military and Paramilitary in against Nicaragua (Nicaragua v. United States of America)
Jurisdiction and Admissibility, Judgment, I.C.J Reports 1984, paras. 89, 102 and 107.
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The position of some independent bodies is also interesting in this regard. For
instance, while the International Commission on Intervention and State Sovereignty
(ICISS) 19 and the High-level Panel on the Threats, Challenges and Change (Highlevel Panel) 20 have exclusively and extensively used the concept of ‘regional
organizations’, the Danish Institute of International Affairs uses ‘arrangements and
organizations’ interchangeably by stating that “Chapter VIII of the UN Charter on
Regional Arrangements foresees a pivotal role of regional organizations and agencies
in the maintenance of international peace and security,...” 21
Doctrine is also marked by such confusion and is therefore not of much help. The two
terms are frequently used interchangeably in academic writing, although ‘Regional
Organizations’ appears to be used as shorthand for ‘regional arrangements and
agencies’. 22 Noteworthy is that even if the distinction between the concepts of
‘arrangements’, ‘agencies’ and ‘regional organizations’ can be drawn in theory, it has
no practical significance. Without ignoring contrasting points of view on the extent
and meaning of the two terms, 23 and although the distinction between ‘arrangement’
and ‘agency’ has no difference and no practical value under Chapter VIII of the UN
Charter, 24 in order to obtain a better understanding the present author has opted to use,
throughout this work, the concept of ‘regional organization’ with reference to
‘regional arrangements and agencies’ as provided for in Chapter VIII of the UN
Charter. Having decided to do this, the question now is what is a regional
organization?

I.1.2 What is a regional organization?
The UN Charter, apart from recognizing the existence of and encouraging the
establishment of regional organizations, does not define the latter and there is no
consensus thereon in the doctrine. 25 It is submitted that the definition was deliberately
left open for a useful measure of flexibility so that the term covers a wide range of
regional groups of States which undertake actions that are likely to contribute to the
19
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January 2011.
21
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maintenance of international peace and security. 26 Thus, the former UN SecretaryGeneral Boutros-Boutros Ghali considered that
[s]uch associations or entities could include treaty-based organizations, whether
created before or after the founding of the United Nations, regional organizations for
mutual security and defence, organizations for general regional development or for
cooperation on a particular economic topic or function, and groups created to deal
with a specific political, economic or social issue of current concern.27

This lacuna in the UN Charter led many authors across various disciplines to suggest
their own definitions from different angles and to set some criteria. Abass analyses
different theories developed by writers with the aim of defining what ‘region’ and
‘regional organizations’ mean. These theories ranging from geographical proximity,
the multidimensional conception, the neofunctionalist approach, the teleological
approach, the structuralist perspective and the diversity approach have revealed some
weaknesses. 28 However, none of these theories has provided a satisfactory criterion
for determining what a regional organization is.
For instance, the geographical proximity theory departs from the term ‘region’ to
point out that “there should be a geographical proximity between States forming a
regional organization.” 29 In other words, a regional organization must be a grouping
of States belonging to a specific geographical region. However, as the UN SecretaryGeneral pointed out “[t]he concept of a region has never been clarified, neither during
the framing of the Charter nor since. A draft definition of a regional agency proposed
at the San Francisco Conference was rejected on the view that it might unduly restrict
the need for flexibility.” 30 Hence, to define a regional organization in terms of a
geographical region has raised practical difficulties particularly as far as the European
Union (EU), the North Atlantic Treaty Organization (NATO), the Organization for
Security and Co-operation in Europe (OSCE) and the League of Arab States are
concerned. The EU raises the question of where Europe ends since a non-European
State - Turkey - has applied for membership and will be accepted when it fulfils the
necessary criteria other than the geographical element. The case of NATO is similar
given that its membership is ill-defined. NATO encompasses States from two
different continents, Europe and America, even if they are all situated in the northern
part of the Atlantic Ocean. This is also the case with the OSCE whose membership is
not confined to European States. 31 With its 56 participating States from Europe,
Central Asia and North America, the OSCE claims to be the largest regional security
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organization in the world. 32 The same applies to the League of Arab States which
encompasses Arabic-speaking countries belonging to distinct continents.
The situation of these four organizations questions the view of considering regional
organizations as ‘closed’ organizations which “seek only membership from a closed
group of states and no members from outside of the group [may] be admitted.” 33
Hence, one may simply espouse the point made by Kelsen that under Chapter III of
the UN Charter “it is not required that the parties to the regional agreement be
geographically neighbors. It is essential only that the actions of the organization
established by the regional arrangement be restricted to a certain area, determined in
the agreement.” 34 It is within this perspective that, in addition to the geographical
area, other criteria relating to social cohesiveness, such as common culture, language,
race, historical ties, etc., are important in defining a regional organization, 35 but as
Nigel D. White points out these criteria are also imprecise and are likely to cause as
many disputes as they solve. 36
Therefore, there are no precise criteria for defining regional organizations. Andrew
Hurrell has noted that “[t]here are no “natural” regions and definitions of “region” and
indicators of “regionness” vary according to the particular problem or question under
investigation.” 37 In fact, an entity claiming to be or which is considered as a regional
organization can pursue specific goals or values which are different from those of
other similar organizations. In sum, what constitutes a regional organization may be a
function of whether a particular organization is geared towards economic, political or
military goals 38 and whether it has been recognized as such by the UN. Whatever the
case and despite the fact that the reality on the ground proves otherwise, one has to
note that the key term ‘region’ in the wording of Chapter VIII of the UN Charter
suggests that there must be a sufficient degree of geographical vicinity between
Member States of a regional organization. This is suggested by the term ‘local
disputes’ as provided for under Article 52 (2) of the UN Charter. 39
Against this background, Abass defines a regional organization as “a notion
encompassing entities, which may, but not necessarily, belong to a geographically
determinable area, having common and disparate attributes and values, but which seek
the accomplishment of common goals”. 40 Nigel D. White emphasizes two decisive
features of a regional organization: the organization must not be universal and it must
be a States’ organization, despite his contrary view on the last element. In a realistic
view and without being exhaustive, the author considers that “regional organizations
are non-universal groupings of States that are essentially self-defining, but generally
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have as their object the protection or achievement of certain values, such as peace and
security or economic prosperity among their membership.” 41
In fact, even if a regional organization is not necessarily confined to a determined
geographical area, as it was earlier pointed out for the EU and NATO, its membership
is not universal, so it is not ‘globally inclusive’, 42 i.e. it is not open to all willing
States or entities other than States such as international organization. Despite the view
that federated States or other international organizations may be members of a
regional organization, 43 from a practical point of view the present author considers
that only States can be members of regional organizations. Furthermore, despite the
fact that it is submitted that regional organizations can have multidimensional goals,
within the framework of this thesis the stress is very much placed on the maintenance
of peace and security as the main objective of the UN. Therefore, it is paramount to
mention that, as will be discussed later in this chapter and as it stems from Article 52
of the UN Charter, a regional organization has to be consistent with the purposes and
principles of the UN in order to be recognized by the UN and, as such, to operate
lawfully in the international legal order. Having determined the extent of the concept
of “regional organization”, it is important to discuss how and why these entities were
introduced in the international collective security system.
I.2 Historical background of regional organizations
This section intends to examine the reasons which have dictated the recognition of
regional organizations in the collective security system of the United Nations and of
its predecessor the League of Nations. It also looks at the place, the nature and the
extent of regional organizations under these two universal organizations. The section
also briefly describes some of the current regional organizations, namely the
Organization of American States (OAS), the OSCE, the League of Arab States (Arab
League) and NATO. The African Union is examined exclusively and extensively in
chapter II of this work. It is important to indicate that the choice of these
organizations was dictated by the fact that they have inter alia the maintenance of
peace and security as their main objective.
I.2.1 From the League of Nations to the United Nations
The academic interest in the study of international organizations, regional
organizations included, started with the end of the First World War, i.e. with the
emergence of the League of Nations and thereafter the United Nations. It is reported
that before this period most academic writing in international law centred on the
traditional substantive topics of international law such as the sources of international
41
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law, the law of treaties, recognition in international law, the law of neutrality and
jurisdiction over territorial waters, to name but a few. 44
One has to note that there were some international organizations prior to the League
of Nations and the UN, since “historically states co-exist on the basis of
association.” 45 Long before the League of Nations some European and American
States were organized in some regional associations, the most well-known being the
Congress of Vienna and the Rhine Commission, both created in 1815. 46 The
International Telecommunication Union and the International Telegraph Union
founded in 1865, and the Universal Postal Union established in 1874 are leading
examples of universal organizations which existed before the League of Nations and
the UN. Despite the existence of these organizations, the studies on international
organizations before the UN concentrated predominantly on economic issues and not
on juridical aspects. 47
It was with the outbreak of the First World War that States felt the need and necessity
to organize themselves into peace and security-oriented organizations both on the
global and the regional level. It was in this regard that the League of Nations was
created in 1919 following the end of the First World War. It is important to indicate
that the League of Nations was the first universal intergovernmental organization of
its kind in the political domain. 48 As will be pointed out later, the Covenant of the
League of Nations tacitly recognized and preserved, under its Article 21, the existing
State regional groupings aimed at the maintenance of peace and security. It was in
this perspective that regional arrangements such as the inter-American System
flourished alongside the League, 49 reportedly to strengthen international collective
security. However, one has to note that beyond a mere mention in its Article 21, the
League’s Covenant did not allocate any significant role to regional organizations as is
the case with the UN Charter.
The establishment of the UN in 1945 was a turning point in the status and competence
of regional organizations. As Abass correctly points out, the UN Charter, like the
League’s Covenant, did preserve the place of regional organizations, but it went
further to allocate crucial functions to these organizations in the new international
legal order. 50 It is in this regard that, as will be discussed latter in this chapter and
elsewhere in the thesis, Chapter VIII of the Charter outlines the place, powers and
limitations of regional organizations in the UN collective security system.
A certain number of factors have contributed to the rise of regional organizations after
the creation of the UN; their proliferation being notable during the Cold War period.
The regionalist wave has been attributed to the growth in the number, scope and
diversity of regionalist schemes, resulting in an unprecedented intermingling of
microeconomic organizations and macro-regional political organizations. 51 The need
44
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for economic growth coupled with security reasons played a crucial role in the
process; they have been inter alia the leitmotivs of the creation of regional
organizations. In fact, a close look at regional organizations reveals that the dividing
line between economic and political regionalism becomes more difficult to draw. 52 As
was pointed out by Yochi Funabashi, “security cannot be considered separately from
the regional economy.” 53
It is submitted that the failure of universalism somehow contributed to the growth of
regional organizations. 54 In fact, the proliferation of conflicts in many parts of the
world, particularly in the developing world, and the overload of UN duties have
prompted many leading authors to advocate a larger role for regional organizations in
maintaining the world’s peace and security55 since the UN Charter itself encourages
the establishment of those regional entities. The Security Council did not live up to its
task of maintaining international peace and security as it was expected to do due to,
among other things, the ideological war between the holders of the power of veto,
namely the Soviet Union and the United States. Hence, it was within the perspective
of searching for alternatives to the universal peace and security system that the
international community witnessed the proliferation of regional organizations. 56
Despite different motives that have dictated the creation of the existing regional
organizations, it is worthy to note that “the traditional conception of regional
organizations as unidemensional entities gave way to a new” model of regional
organizations which are “multidimensional in character.” 57 Nowadays, the existing
regional organizations embrace many domains ranging from the economic, social and
cultural fields to peace and security. In addition to the difficulty in defining regional
organizations, determining organizations which qualify as those foreseen by the UN
Charter gives rise to spirited debates. However, there is a certain unanimity within the
doctrine when it comes to recognizing the status of two regional organizations: the
Organization of American States (OAS) and the former Organization of African Unity
(OAU) which changed into the African Union (AU). Opinions differ as to the status of
a large number of other organizations, 58 since, as far as these organizations are
concerned, theory differs from practice in some cases. Hence, the following
subsection analyses some existing regional organizations with the exception of the
African Union as it will be dealt with in Chapter II.

I.2.2 Existing regional organizations
From a chronological perspective, the OAS was the first post-League of Nations
regional organization. The OAS was officially established on 30 April 1948 with the
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adoption of the Charter of the Organization of American States in Bogotá (Columbia)
although the process of its creation had started long before this with the First
International Conference of American States held in Washington, D.C. from October
1889 to April 1890. 7359 With its current thirty-five Member States, the OAS, as the
oldest regional organization, is a uniform regional system for securing inter alia peace
over the entire American continent. 60 The OAS Charter qualifies the OAS as a
regional organization where it expressly states that “[w]ithin the United Nations, the
Organization of American States is a regional agency.” 61 Furthermore, the OAS
Member States declared their intention to keep the inter-American system consistent
with the purposes and principles of the UN and concluded an agreement concerning
matters relating to the maintenance of international peace and security which are
appropriate for regional action. 62 However, it is submitted that this self-description as
a regional agency does not confer on the OAS any additional rights or privileges
under Chapter VIII of the UN Charter and at the same time the non-self-declaration
by some other organizations does not prejudice their position within the UN collective
security system. 63
Apart from this self-assessment, it is reported that in addition to granting observer
status to the OAS, 64 the UN itself has on many occasions indirectly qualified the OAS
as a regional organization within the meaning of Article 52 of the UN Charter. For
instance, during the discussions in the General Assembly and Security Council on the
issues concerning, among others, Guatemala (1954) and the Dominican Republic
(1960-5), it is submitted that the reliance by the OAS on Chapter VIII of the UN
Charter has never been refuted on the ground that the OAS did not fulfil the
conditions of being a regional organization. 65 Particularly following other previous
resolutions, in Resolution 47/11 entitled ‘Cooperation between the United Nations and
the Organization of American States’, the General Assembly recognized the OAS as a
regional ‘agency’ under the UN Charter without rebutting this qualification. 66 As
provided for by Article 5 of the 1947 Rio Treaty, 74 the OAS itself has regularly
59
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abided by the provisions of Article 54 of the UN Charter in reporting its activities to
the Security Council and the reports have always been accepted by the latter without
reservation. 75
A no less controversial organization is the League of Arab States (the Arab League)
which has regrouped, to date, 22 Arab-speaking countries. The Arab League was
established in 1945 with the signing of its constituent act, the Pact of the League of
Arab States. 76 The main goal of the Arab League is to “draw closer the relations
between Member States and co-ordinate collaboration between them, to safeguard
their independence and sovereignty, and to consider in a general way the affairs and
interests of the Arab countries.” 77 Unlike the OAS, the texts of the Arab League do
not expressly declare that it is a regional organization. However, in several
resolutions and declarations the League considers itself to be a regional
organization. 78 It is in this capacity that on a few occasions the Arab League has
reported to the Security Council on some of its activities and the latter has referred
some cases to it for regional dispute settlement.
According to Article 5 of the Pact of the League of Arab States, the League is
competent in the field of the pacific settlement of disputes between its members 79 and,
as such, it can be said to be in accordance with Article 52 (1) of the UN Charter since
it deals with ‘matters relating to the maintenance of international peace and security as
are appropriate for regional action,...’ In addition, the General Assembly, in one of its
early resolutions, made reference to “regional organizations in the Middle East such
as the Arab League.” 80 The General Assembly went further to grant a permanent
observer status to the League by requesting the Secretary-General of the UN to invite
the Secretary-General of the Arab League to attend its sessions as an observer. 81 It is
noteworthy that in this resolution the General Assembly refrained from any
pronouncement on whether the Arab League, as was the case with the OAS, fell
within the meaning of Article 52 (1) of the UN Charter. Goodrich and his peers
reported that during the discussions on the question of inviting representatives of
regional organizations to attend the General Assembly’s session as observers, it was
emphasized that, in particular with regard to the Arab League, “the invitation did not
in any way imply that the organization was or was not a regional agency in the
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meaning of Chapter VIII of the Charter.” 82 In An Agenda for Peace, the UN
Secretary-General listed the Arab League among the regional groups which joined
their efforts with the UN in resolving the recently ended Somali conflict. 83 Without
referring to it as a regional organization, the Security Council through its resolution
660 (1990) of 2 August 1990 expressed its support of the efforts made by Member
States of the League of Arab States in the resolution of the Kuwait-Iraq conflict. More
recently, in Resolution 1973, adopted in relation to the Libyan conflict, the Security
Council recognizes, in somewhat veiled terms, the Arab League as a regional
organization as foreseen by Chapter VIII of the UN Charter. 84
Another regional organization is the Conference on Security and Co-Operation in
Europe (CSCE) which was renamed the Organization for Security and Co-Operation
in Europe (OSCE) at the Budapest Conference of Heads of State and Government in
December 1994 in the institutional reform process of the CSCE. Looking at the
objectives as well as the institutional and functional appearance of the OSCE, the
organization fulfils all the characteristics required of a regional organization in the
sense of Chapter VIII of the UN Charter with the exception that “it is not based on an
international treaty serving as its Charter.” 85 In fact, Hummer and Schweitzer do not
consider the two main texts of the organization, i.e. the Helsinki Final Act of 1 August
1975 and the Charter of Paris for a New Europe of 21 November 1990 as
international treaties. 86
In the past, the CSCE considered itself as a regional organization within the
framework of Chapter VIII of the UN Charter. Hence, in the ‘Helsinki Summit
Declaration’ of 10 July 1992 the Heads of State and Government of the participating
States of the CSCE expressly reaffirmed their commitments to the Charter of the UN
and declared their “understanding that the CSCE is a regional arrangement in the
sense of Chapter VIII of the Charter of the United Nations.” 87 Furthermore, after
stating that CSCE peacekeeping has to be carried out in accordance with the purposes
and the principles of the UN Charter and in particular within the framework of its
Chapter VIII, 88 the same Heads of State and Government stated in the ‘Helsinki
Decisions’ attached to the Summit Declaration, “their understanding that the CSCE is
82
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a regional arrangement in the sense of Chapter VIII of the United Nations and as such
provides an important link between European and global security.” 89
As for the position of the UN with regard to the OSCE, the two organizations have
been characterized by close and increased co-operation; the UN considering the
OSCE as a regional organization and the latter behaving as such. As to strengthening
this co-operation, the General Assembly adopted Resolution 47/10 relating to
‘Cooperation between the United Nations and the Conference on Security and
Cooperation in Europe’ whereby it commended the self-qualification by the CSCE as
a regional arrangement in the sense of Chapter VIII of the UN Charter and stressed
the need for enhanced co-operation and co-ordination between the UN and CSCE.90
Consequently, the General Assembly adopted Resolution 48/5 bestowing observer
status on the CSCE whereby it was entitled to participate in the sessions and work of
the General Assembly. 91 For its part, the Security Council adopted a large number of
resolutions dealing with the conflict in the former Federal Republic of Yugoslavia
whereby it used and unanimously commended the efforts of the CSCE to resolve that
conflict. 92
Of particular note is the case of the North Atlantic Treaty Organization (NATO)
established on 4 April 1949 following the signature of the related treaty in
Washington D.C. 93 NATO, as a defensive alliance which has regrouped, to date, 28
countries from North America and Europe, has given rise to a debate as to whether it
is a regional organization in the sense of Chapter VIII of the UN Charter. Not only the
theory and practice thereof are versatile but there is also a merger of political and
legal elements on the issue. NATO has long claimed that it is not a regional
organization but rather a collective self-defence organization in the sense of Article 51
of the UN Charter. This claim was maintained by officials of the NATO Member
States during the debates on the North Atlantic Treaty as was the case with the United
States, the United Kingdom and the Netherlands. Hence, Mr. Dean Acheson, the US
Secretary of State, stated before the United States Senate that
Under the North Atlantic Treaty nobody proposes to take enforcement action,
aggressive action, preliminary action, any sort of action at all, except defensive, after
an attack has occurred. […] Therefore we are not concerned with Article 53 at all.94

In the same sense, Mr. Ernest Bevin, the UK Secretary of State for Foreign Affairs,
stated before the House of Commons on 12 May 1949 that
The [North Atlantic] Treaty is not a regional arrangement under chapter VIII of the
[UN] Charter. The action which it envisages is not enforcement action in the sense of
Article 53 at all. The Treaty is an arrangement between certain states for collective
self-defence as foreseen by Article 51 of the [UN] Charter.95
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Dekker and Myjer report that, for its part, the Dutch Government also maintained that
NATO is a collective self-defence organization “based on Article 51 of the [UN]
Charter”, and that “the idea of turning the North-Atlantic Treaty into an arrangement
under Chapter VIII of the [UN] Charter has been rejected”. 96
NATO’s refusal to be considered as a regional organization was aimed at avoiding the
application of Chapter VIII of the UN Charter and, as such, its role as a defensive
alliance would be conceived of and implemented in a somewhat broader manner. 97
Nigel D. White pointed out that it was for political reasons that NATO chose not to
regard itself as a regional organization as it did not wish to subject its enforcement
actions to the authority and control of the Security Council. 98 In other words, NATO’s
unwillingness to be regarded as a regional organization had to do with the reporting
duty under Chapter VIII to the Security Council. As an Article 51 organization it did
not want to expose its “secrets.” Only Article 5 (2) of the 1949 North Atlantic Treaty
is drafted in the sense of the requirement of Article 54 of the UN Charter by enjoining
NATO to report immediately to the Security Council the measures it would have
taken in response to an armed attack against one or more of its Member States. 99
Furthermore, during the Cold War the Soviet Union consistently denied that NATO
could be seen as a regional organization in order to prevent NATO members,
especially the United States, from intervening in European conflicts. 100
The legal classification of NATO as a regional organization led to undeterminable
debates in academic and political circles. The opinion that NATO is not a regional
agency within the meaning of Article 52 is supported by the argument that NATO is
not qualified to take ‘measures of a regional nature’ because of the absence of some
elements such as common culture, language, history, geographical proximity, etc.
among the Member States. Thus, ‘local disputes’ as required by Article 52 (1) of the
UN Charter which have to be settled by measures of a regional nature can hardly be
applied to NATO. 101 Furthermore, it is opined that, as was agreed upon during the San
96
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Francisco Conference, a defensive military alliance per se is “obviously not a regional
arrangement within the meaning of the Charter.” 102
In its original form NATO seems to lack some of the features of a regional
organization in that its sole concern was to face external threats to its Members
States, 103 and not the settlement of local disputes within or among Member States.104
As Goodhart put it, NATO “is directed only against outside aggression, and contains
no provision for the enforcement of peace between the signatories themselves.” 105
Besides, NATO also has an ill-defined ‘North Atlantic area’ to defend, 106 as, for
instance, “Denmark, Holland and Italy, do not border on the Atlantic ocean itself.”107
However, with the end of the Cold War it is noticeable that NATO, through practice
and policy statements, has behaved as a regional body although the alliance has not
expressly declared itself to be a regional organization.108 For instance, during the
Yugoslav conflict, the Security Council authorized UN Member States “acting
nationally or through regional organizations or arrangements, to take, under the
authority of the Security Council and (…), all necessary measures,…” in order “to
ensure the compliance with the ban of flights” over the airspace of Bosnia and
Herzegovina. 109 In responding to this call, NATO launched airstrikes on 2 April 1993
in defence of the ‘safe area’ of Sarajevo claiming that it was acting under a Security
Council mandate. It is rightly argued that NATO Member States did not act
nationally, a choice that would undoubtedly have prevented them from making a
collective appearance under the auspices of NATO. On the contrary, they chose to act
according to the second possibility, i.e. ‘acting through a regional organization’. It can
be inferred from this, as Dekker and Myjer opine, that NATO Member States “have
come to view NATO as a ‘regional organization.’” 110 Abass adds that “[n]either the
UN nor any states participating in the operation or otherwise, protested against
NATO’s intervention under the auspices of Chapter VIII [of the UN Chapter].” 111
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Moreover, it is noteworthy that in its case against ten separate NATO Member
States, 112 instituted before the ICJ, the former Federal Republic of Yugoslavia argued
that NATO was a regional organization. 113 The idea behind this qualification was
actually based on the implication of the requirement of Article 53 (1) of the UN
Charter. In fact, if NATO were a regional organization, then its use of force against
the Federal Republic of Yugoslavia without the Security Council’s authorization
would have been a violation of article 53 (1) of the UN Charter. 114 Given the
complexity of the NATO issue, one cannot but conclude that when NATO steps
beyond the confines of collective self-defence, its primary objective and its raison
d’être, it cannot be considered as a regional organization for ‘functional purposes’. 115
Besides these regional organizations, in the literature there is a long list of
organizations (regional and sub-regional) which more or less provide for the
mechanisms of collective security and dispute settlement among Member States. As
such, they are described by some authors as regional agencies, although a good
number of the following organizations can hardly qualify as regional organizations
within the meaning of Chapter VIII of the UN Charter. On this list of organizations, 116
one may find the following: the Economic Community of West African States
(ECOWAS,1975), the East African Community (EAC,1977), the Inter-Governmental
Authority (IGAD,1986), the Economic Community of Central African States
(ECCAS,1981), the Arab Maghreb Union (AMU,1989), the Southern African
Development Community (SADEC,1992), the Organization of the Islamic
Conference (OIC,1972), the Co-operation Council for the Arab States of the Gulf
(Gulf Co-operation Council, GCC, 1985), the Association of Southeast Asian Nations
(ASEAN, 1967), the Treaty of Amity and Co-operation in Southeast Asia (1976), the
Pacific Island Forum (2002), the European Union (EU,1992), the Organization of
Eastern Caribbean States (OECS,1991), the Commonwealth of Independent States
(CIS, 1993), the Collective Security Treaty Organization (CSTO, 2002) and the
Shanghai Cooperation Organization (SCO, 2002). Some of these State associations
have carried out military operations to maintain peace and security in their regions.
For instance, this has been the case with ECOWAS’ interventions in Liberia (19901997) and Sierra Leone (1997-1999), and SADEC’s military intervention in Lesotho
for one month in 1998; ASEAN also played a role in ending the conflict in
Cambodia. 117 There have also been instances of military operations conducted
outside the geographical scope of the organizations as was the case with Operation
Artemis of the European Union in the Democratic Republic of Congo in 2003.118
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After describing the existing regional organizations, our concern is now the working
relationship between these regional entities and the global organization, the UN.
I.3 Regional organizations within the framework of the UN
The idea behind the establishment and the recognition of regional organizations under
the UN system is mainly the maintenance of peace and security within the
geographical areas covered by those entities; in order words, the regional
organizations should serve as collective security mechanisms for their Member States.
In this perspective, there should be a certain form of cooperation between these
organizations and the UN which has the overall mandate of maintaining international
peace and security. Chapter VIII of the UN Charter laid down some conditions for
regional organizations to be recognized and to operate within the UN collective
security system. This section discusses these conditions before later describing the
relationships between the UN and regional organizations.
I.3.1 Regional organizations under Chapter VIII of the UN Charter
Chapter VIII follows and completes Chapter VII of the UN Charter. It is hence
enshrined in the broad framework of the maintenance of international peace and
security. Consisting of three articles (52, 53 and 54), Chapter VIII governs the role
and activities of regional organizations within the framework of the UN. In general
terms, Chapter VIII embodies the framework for a UN decentralized collective
security and enforcement system. It empowers regional organizations inter alia to
peacefully settle local disputes within or among Member States and, subject to some
conditions, to take enforcement action against Member States in a bid to settle those
disputes.

I.3.1.1 Regional organizations: entities for the maintenance of international
peace and security
It stems from the provisions of Article 52 of the Charter that regional organizations
must have been created and recognized as such for dealing with matters relating to the
maintenance of international peace and security. 119 Like Article 21 of the Covenant
of the League of Nations, Article 52 (1) of the UN Charter underlines that nothing in
the Charter may preclude the existence of a regional organization as long as its
creation was mainly driven, among other things, by the aim of maintaining
international peace and security. The only explicit limitations imposed by Article 52
(1) are that the matters dealt with must be ‘appropriate for regional action’ and that
the regional organizations and their activities must be ‘consistent with the Purposes
and Principles of the United Nations.’ 120 As such, the involvement of regional
organizations in the maintenance of international peace and security is a determining
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element for such organizations to be recognized under the UN framework. 121 This
involvement is the corollary of the requirement that not only regional organizations
but also their activities must be ‘consistent with the Purposes and Principles of the
United Nations’, 122 the main one being the maintenance of international peace and
security.
A thorough reading of Article 52 denotes that the involvement of regional
organizations is limited in its extent. They must not intervene in all matters, but rather
only in those matters relating to international peace and security which are
‘appropriate for regional action.’ Providing a place for regional organizations in the
UN Charter stemmed from the realization that regional organizations are more
appropriate and effective to deal with regional or ‘local disputes’ than the universal
body, i.e. the UN. It is in this perspective that the UN Charter mandates the Security
Council to ‘encourage the development of pacific settlement of local disputes’ 123 by
regional organizations. It is worth noting that Article 52 of the UN Charter does not
determine the extent of the appropriateness of measures of a regional nature that have
to be taken for the settlement of local disputes; it only indicates that ‘pacific
settlement of local disputes’ has to be achieved through such regional measures. 124
It follows from this that regional organizations are “internally-directed and designated
only to confine local disputes” and as such they “contribute in quasi-inductive manner
to the securing of world-wide peace.” 125 By settling local disputes, regional
organizations contribute to the maintenance of international peace and security since a
local conflict may constitute a threat to international peace and security as the UN
Security Council has repeatedly indicated. 126 One has to note that local disputes
embrace not only inter-State conflicts but also intra-State (internal) conflicts provided
that they are locally confined, i.e. they occur between or within members of a regional
organization. 127 As far as internal conflicts are concerned, regional organizations can
deal with them when, for instance, those conflicts represent threats to regional peace
and security 128 as has been the case with the intervention of the African continental
organization in various African countries. 129
I.3.1.2 Appropriateness of regional action
As indicated above, under Article 52 (1) of the UN Charter regional organizations
have to deal with peace and security matters which are ‘appropriate for regional
121
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action’. The question now is which matters are appropriate for regional action? Once
again, Article 52 does not determine the extent of the appropriateness of measures of a
regional nature that have to be taken in order to settle local disputes. 130 It is generally
submitted that disputes between parties to regional organizations are appropriate for
settlement by these bodies. 131 However, this does not necessarily exclude the Security
Council which, pursuant to Articles 34 and 35 of the UN Charter, may consider those
disputes itself at its own initiative or at the request of one of the parties. This may be
particularly the case when a powerful State is likely to use the regional body for
coercing a less powerful State. 132
It is undisputed that certain matters relating, for instance, to the organization and
procedures of regional organizations fall within the exclusive competence of the
regional organizations concerned. For instance, regional organizations are able and
free to determine their own membership and to lay down membership qualifications.
This was challenged before the UN by Cuba which questioned the validity of the
Punta del Este resolutions of the OAS whereby it had been expelled from the OAS
following the 1962 missile crisis when long-range ballistic missiles had been secretly
installed in Cuba by the Soviet Union. However, it was reported that the majority of
the members of the Security Council and the General Assembly upheld the right of
the OAS to establish conditions of membership and active participation as long as
these were consistent with the purposes and principles of the UN Charter. 133
Conversely, there is considerable support in doctrine and practice for the view that
regional action under Article 52 is not appropriate in matters involving States which
are not parties to a specific regional organization. 134 For instance, during the 1963
riots in the Democratic Republic of Congo, the OAU considered itself as being
competent to deal with the crisis. When Belgium and the United States carried out a
military operation to rescue Western hostages, OAU Member States joined in and
requested the Security Council to condemn the action and to consider it as a violation
of the UN Charter. 135 In the above-mentioned Cuban missile crisis, the US brought
the matter not only before the OAS but also before the Security Council. It is
submitted that in tabling the matter before the Security Council, the US implicitly
recognized that, for the settlement of its dispute with the Soviet Union, a non Member
State of the OAS, the regional organization, was not appropriate even if it might have
been used to provide an appearance of legitimacy to measures that would otherwise
require justification under collective self-defence as provided for by Article 51 of the
UN Charter. 136 Thus, in the view of the US, only the UN through the Security Council
was competent to settle its dispute with the Soviet Union despite the fact that the
cause of the dispute was situated in the OAS geographical area.
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I.3.1.3 Consistency with the Purposes and Principles of the UN
Article 52 (1) second clause of the UN Charter subjects the admissibility of the
existence of regional organizations within the framework of the UN to the condition
that such organizations and their activities be consistent with the purposes and
principles of the UN. This means that both the constitutions and the practices of
regional organizations must be in conformity with the purposes and principles of the
UN as provided for in articles 1 and 2 of the Charter. This requirement of consistency
with the purposes and principles of the UN can be interpreted as being in line with the
general principle provided under Article 103 of the UN Charter according to which
the Charter obligations prevail over other international agreements entered into by UN
Member States. The requirement is also said to respect the view which prevailed at
Dumbarton Oaks and which was accepted in San Francisco according to which the
UN as “the global organization for peace and security is the basic one and that
regional organizations function within that framework and subject to the same
overriding purposes and principles.” 137
The consistency of regional organizations with the proposes and principles of the UN
was expressly underlined by the UN Secretary-General in the ‘An Agenda for Peace’
when he mentioned that regional organizations “can render great service if their
activities are undertaken in a manner consistent with the Purposes and Principles of
the Charter, and if their relationship with the United Nations, and particularly the
Security Council, is governed by Chapter VIII.” 138
With regard to the relationship between Articles 52 and 103, one has to note that
Article 52, by referring only to the purposes and principles of the UN, is narrow in
scope while Article 103, by referring to ‘obligations’ under the Charter, is wider and
completes Article 52. Consequently, Article 103 of the UN Charter has great
significance for regional organizations since if their constitutions contain provisions
which, although not conflicting with Articles 1 and 2 of the UN Charter, could impair
the fulfilment of other obligations under the UN Charter, those constitutions would be
‘inadmissible’ and the Members States of the regional organization concerned would
be under an obligation to give priority to obligations contracted under the UN
Charter. 139
Articles 52 and 103 of the UN Charter read in conjunction reveal that Member States
of regional organizations are bound by the obligations undertaken by their
membership of the UN and cannot therefore avoid these obligations by invoking the
constituent instruments of their regional organizations. 140 In order words, constituent
instruments of regional organizations must be interpreted and applied so that they are
consistent with the UN Charter. 141 It is probably in this regard that the OAS has
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included priority clauses and consistency clauses in Article 131 142 of the OAS Charter
and in the preamble to as well as in Article 5 of the Rio Treaty. 143
Hummer and Schweitzer submit that in practice the question of the consistency of a
regional organization with the purposes and principles of the UN is of interest when
the powers of Chapter VIII are employed, either by the UN or by a regional
organization. 144 In fact, when a regional organization is employed by the UN under
Chapter VIII of the UN Charter, this can be considered as an indirect recognition that
the entity concerned is indeed a regional organization and that the requirements of
Article 52 are fulfilled. 145 On the contrary, when the powers of Chapter VIII are
employed by a regional organization on its own, it is up to the Member States of that
organization to ensure that the latter satisfies the requirements of Chapter VIII. In
other words, the Member States of regional organizations must adjust the
competences and provisions of their regional organizations so that they are in line
with the provisions of the UN Charter. 146 This has to be understood within the
general framework of the content of Article 103 of the UN Charter; besides, regional
organizations are not members of the UN.
The consistency issue with the purposes and principles of the UN Charter was raised
by Israel with respect to the League of Arab States. In fact, when the General
Assembly was considering delivering an invitation to the Arab League so that it could
permanently attend the sessions of the General Assembly as an observer, Israel
vehemently opposed the idea of considering the Arab League for observer status on
the ground that this organization was inconsistent with the purpose and objectives of
UN Charter. Israel claimed, among other things, that the Arab League was based on
the principle of racial exclusiveness and that its activities had been directed against
the United Nations and had not been consistent with the purposes and principles of the
Charter. 147 Despite the Israeli politically motivated contestation, the General
Assembly decided otherwise and bestowed the Arab League with observer status. 148
The issue of consistency was also raised during the 1962 Cuban Missile crisis. Cuba,
backed by the Soviet Union, claimed that some of the OAS Punta del Este resolutions
imposing sanctions against Cuba were inconsistent with the purposes and principles of
the UN Charter. This contention was naturally rejected by other OAS Member States
on the ground that the resolutions were taken by the OAS in carrying out its purposes
and principles which were fully consistent with those of the UN Charter. 149 Goodrich
and his colleagues submit that the latter view appeared to predominate in both the
General Assembly and the Security Council which adopted no resolution regarding
the matter apart from accepting its recognizance. 150
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I.3.2 Relationship between the UN and regional organizations
This section considers the relationship between regional organizations and the UN. As
stated above, this relationship is organized under Chapter VIII of the UN Charter. It is
therefore relevant to analyze the provisions of Chapter VIII of the UN Charter before
entering into the discussion of knowing whether there is a complementarity,
subordinating, horizontal or vertical relationship between the UN and regional
organizations. The current relationship between the UN and regional organizations is
rooted in the compromise between the proponents of universal and regional models of
organizations reached at the San Francisco Conference as is discussed hereafter.
I.3.2.1 Universalism versus regionalism
The issue of the relationship between the UN and regional organizations is rooted in
early controversies between the regionalism approach and the universalism approach.
But it was during the San Francisco Conference of 1945 that these controversies were
fully aired and resolved. 151 Long before the League of Nations, States as well as their
alliances, associations or coalitions used to be limited to a defined territory, a
determined geographical area. It was with the development of the universal
conception of an organization which led to the establishment of a universal
organization, namely the League of Nations, that the existing integrations of States
were called ‘regional organizations’. The development gave rise to the question of
compatibility and subsidiary between regional bodies and the global organization. 152
The controversy between the universalism approach and the regionalism approach
related to the effectiveness of States organizations. On the one hand, as Hummer and
Schweitzer report, the universalism approach assumed that State organizations “not
conceived on a world-wide basis would necessarily create rivalries, thus containing
within themselves the seeds of future conflicts.” 153 As such, “these conflicts could
only be avoided by a universal organization invested with far-reaching powers.” 154 On
the other hand, the regionalism approach argued that “in the light of the size and
heterogeneity of the world, regional bodies represented indispensable intermediary
structures of co-operation over which a universal superstructure – although
supervisory in nature – could possibly span.” 155
Naturally, the League of Nations, as the first universal supranational political
organization, was caught in the ‘universalism versus regionalism’ controversy. The
first attempt by the drafters of the League of Nations was to ignore regional bodies
and to concentrate only on the universal body. It was reported that the 28th US
President, Woodrow Wilson, did not support the idea of regional organizations and
alliances fearing that they could lead to counter-alliances and thus increase the causes
of war. 156 However, following intense discussions and pressure from those who
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wanted to preserve their regional agreements, the drafters of Covenant of the League
of Nations provided room for regionalism in the new global institution. It is submitted
that the US accepted the proposition with the aim of preserving the Monroe
Doctrine. 157 Hence, Article 21 of the Covenant of the League provided that: “Nothing
in this Covenant shall be deemed to affect the validity of international engagements,
such as treaties of arbitration or regional understandings like the Monroe doctrine, for
securing the maintenance of peace.” Understandably, the provisions of Article 21
were a form of an implicit recognition of regional organizations aimed at the
maintenance of peace and security. One has to note, however, that Article 21 could
undermine the League’s universal system of peace and security. As Orakhelashvli
points out, with the content of Article 21 “the League would operate subject to the
role of regional arrangements whose status was at times undefined. The Monroe
Doctrine and other informal arrangements could in principle be invoked to bypass
Covenant arrangements for the use of force under Articles 15 and 16.” 158
The controversies between the universalism and regionalism approaches resurfaced at
the San Francisco Conference. Some States battled to secure the protection and, if not,
at least the recognition of their already existing regional groupings under the foreseen
global organization while others preferred a powerful centralized organization which
would be supra-regional. The regionalist States were against the idea of a Security
Council being given authority over regional organizations. They were arguably
anxious to protect their regional organizations from what they perceived to be an
overloading of powers in the hands of a small but omnipotent Security Council.159
Worthy of particular mention, the Latin American States wanted to secure recognition
of the Pan-American Movement and did not wish to see extra-regional powers obtain
the right to veto their regional actions and thus to interfere with their regional affairs
with the likelihood that the Security Council would override their peace efforts. 160
Following the deadlock over the rejection by the Latin Americans to subject their
enforcement action to the authorization of the Security Council dominated by extraregional powers, a compromise was finally reached to include Article 51 of the UN
Charter regulating the right of self-defence. This article, as it stands today, would
enable States, including regional organizations, to act collectively in self-defence
without authorization from the Security Council. 161 For their part, the Arab States, just
like the Latin American States, wanted to secure the recognition and strengthening of
the organization which they had just established, the League of Arab States. 162 As
mentioned earlier, Egypt on behalf of the Arab States tabled a narrow definition of
regional arrangements “so as to exclude military alliances which might be used by
non-Arab powers to keep the Arabs in subjection.” 163 Goodspeed attributes this
rebirth of regionalist thinking largely to a thinly disguised disappointment with the
157
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worldwide collective security of the League of Nations and a determination to provide
some protection against the possibility of a similar breakdown of the future global
system. 164
Furthermore, the controversy between the universalism and regionalism approaches
during the San Francisco conference to some extent divided State authorities 165 and
even close allies, namely the United States and the United Kingdom; the former
favoured the universalism approach while the latter supported regionalism. 166 The
negotiating parties disagreed on the level of autonomy, and subsequently the
hierarchy, for regional organizations within the new institutional and normative
universal framework. 167 In this context, although the authors of the UN Charter
generally preferred strong universal central power, they had to take into consideration,
as was the case with the League Covenant, the reality of the regional components in
the new international order. 168 Ultimately, a compromise was reached between the
two opposing views. Thus, in its Chapter VIII the UN Charter reserved a place for
regional bodies although, contrary to the Covenant with the Monroe Doctrine, it did
not mention any specific arrangement or agency. However, the UN Charter proved to
be more advanced than its predecessor since it contains a more explicit recognition of
regionalism and clarifies the relationship between the UN and regional
organizations. 169
It is submitted that the provisions of Chapter VIII of the UN Charter are part of the
most important compromises agreed to by States at San Francisco in the process
leading to the establishment of the UN. Zwanenburg contends that Chapter VIII
“presents a compromise between universalistic and regionalist tendencies at the time
of the drafting of the [UN] Charter.” 170 Hummer and Schweitzer add that
[t]he ‘ambivalent compromise between universalism and regionalism’ reached at San
Francisco was expressed in the fact that the Charter of the UN, in contrast to its
otherwise universal concept and character, recognizes in Chapter VIII (Arts.52-54)
the concepts of decentralization and regionalism, although only in the areas of the
maintenance of peace and the pacific settlement of disputes. 171
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I.3.2.2 The complementarity between the UN and regional organizations
The consensus obtained at the San Francisco Conference among the negotiating
parties over the working relationship between the UN and regional organizations was
that regional organizations should be made subordinate to the universal organization
and should be used by the latter for the purpose of settling disputes, ‘where
feasible’. 173 It is in this context that Chapter VIII of the UN Charter expressly
legitimizes and encourages the settlement of local disputes by regional organizations,
but the ultimate responsibility for the maintenance of international peace and security
remains with the universally conceived UN, in particular, with the Security Council as
provided for by Article 24 of the UN Charter. 174
As pointed out by Marten Zwanenburg, the compromise that was reached at San
Francisco in the form of Chapter VIII deals mostly with delimiting the competences
of regional organizations, on the one hand, and the Security Council on the other. The
principal feature of this delimitation is the central role entrusted to the Security
Council in the maintenance of international peace and security. 175 The responsibility
for the maintenance of international peace and security lies primarily with the UN.
Regional organizations play a subordinate role within the UN collective security
system as a working principle of the UN. 176 The provisions of Chapter VIII were
drafted in such a way that although the Security Council was given primary
responsibility for the maintenance of international peace and security, it does have
exclusive competence in that field; 177 primary responsibility does not imply or mean
exclusive competence. Regional organizations are merely sub-systems or supportive
bodies of the UN for the maintenance of international peace and security, especially in
the settlement of confined local disputes. In fact, with regard to local disputes,
regional organizations are likely to be more effective than the UN. Their vicinity with
the epicentre of the conflict gives regional organizations the advantage of being more
familiar with the terrain, culture, language and other aspects of the conflict and as
such it increases the likelihood of those organizations being accepted by the
conflicting parties. 178
Abass is of the view that “Chapter VIII was meant to correct the anomaly of the
international legal order that prevailed under the regime of the League of Nations
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whereby regional organizations were acknowledged but not accorded any particular
role in the field of peace and security.” 179 Chapter VIII of UN Chapter underscores
the complementary role of regional organizations in the maintenance of international
peace and security. However, as noted in An Agenda for Peace, the Cold War
drastically impaired the proper use of Chapter VIII in that regional organizations
rarely worked to resolve disputes within their Member States as contemplated in the
UN Charter. 180 With the end of the Cold War many crises that had remained bottled
up were unleashed, and as such the UN was extensively solicited to the point that in
some cases it was pushed to the limits of its available human and material
resources. 181
This situation prompted the UN to seek backing from regional organizations to settle
conflicts, especially those occurring within their regions, since in terms of Article 53
(1) of the UN Charter the UN Security Council is authorized to ‘utilize’, ‘where
appropriate’, these regional organizations. As such, regional organizations are
expected to play “a role in relieving the overstretched United Nations.” 182 Therefore,
the
[c]omplimentarity between the UN and regional organizations in the field of
collective security can thus be seen as a logic, necessary and pragmatic way in which
the gap between the resources available to the UN and the increasing number of
conflict can be bridged, without sacrificing the pivotal importance of the Security
Council as the overall custodian of international peace and security. 183

The end of the Cold War constituted a sign that the relevant parts of the UN Charter
dealing with the role and competence of regional organizations in the maintenance of
international peace and security were to be effectively invoked. Hence, in An Agenda
for Peace the UN Secretary-General not only recommended the extensive use of
regional organizations in peace-related activities but also described their relationship
with the Security Council as follows:
(...) in this new era of opportunity, regional arrangements or agencies can render great
service if their activities are undertaken in a manner consistent with the Purposes and
Principles of the Charter, and if their relationship with the United Nations, and
particularly the Security Council, is governed by Chapter VIII. (...) Under the Charter,
the Security Council has and will continue to have primary responsibility for
maintaining international peace and security, but regional action as a matter of
decentralization, delegation and cooperation with the United Nations efforts could not
only lighten the burden of the Council but also contribute to a deeper sense of
participation, consensus and democratization in international affairs. (...) And should
the Security Council choose specifically to authorize a regional arrangement or
organization to take the lead in addressing a crisis within its region, it could serve to
lend the weight of the United Nations to the validity of the regional effort.184
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In the last two decades, the role of regional organizations in the maintenance of
international peace and security has been acclaimed and put on the agenda of the
international community. For instance, in An Agenda for Peace the UN SecretaryGeneral emphasized the complementary and joint efforts between the UN and
regional organizations. 185 Both the UN General Assembly and the Security Council
adopted, respectively, resolutions 49/57186 and 1631 187 expressing their determination
to enhance co-operation between the UN and regional organizations. The 2004 Report
of the High-Level Panel on Threats, Challenges and Changes, 188 the 2005 SecretaryGeneral’s Report 189 and the 2005 World Summit Document, 190 in different but related
terms, also address the complementary role of regional organizations in the
maintenance of international peace and security.
A close examination of the practice in the post-Cold War era reveals a strong
awareness by the Security Council of the potentials of regional organizations and
consequently an increasing use of the latter in the context of peacekeeping and peace
enforcement. 191 In the 1990s in particular, the UN faced a huge demand for
peacekeepers. 192 Given this massive demand, the UN realized that it was no longer
capable of maintaining international peace and security independently and was
therefore forced to recognize the potential benefits of the delegation of its powers to
regional organizations. As a result, over the years the UN has considerably increased
the importance it attaches to the contribution of regional organizations to the
maintenance of international peace and security. 193
In this regard the Security Council adopted a large number of resolutions reflecting
the new vision. On the one hand, some of these resolutions commended the work of
some regional organizations without mentioning Chapter VIII of UN Charter. This
was the case with Resolution 855 194 endorsing the activities of the CSCE in the
Former Yugoslavia and Resolution 865 195 welcoming the efforts of the OAU, the
Arab League and the Organization of the Islamic Conference in cooperation with the
UN with regard to the promotion of national reconciliation in Somalia. On the other
hand, in other resolutions, such as 727, 196 757 197 and 820 198 with regard to the
Yugoslav conflict, the Security Council referred explicitly to Chapter VIII of the UN
Charter. Particularly with regard to Somalia in Resolution 751, 199 the Security
185
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Council expressed “the importance of the cooperation between the United Nations and
regional organizations in the context of Chapter VIII of the Charter of the United
Nations.” Finally, in other resolutions, such as 787 200 and 794 201 with regard to the
former Yugoslavia and Somalia respectively, the Security Council stated that it was
acting under Chapter VIII.
I.3.2.3 The priority of regional organizations in the peaceful settlement of
regional conflicts
The complementarity and subordinate relationship between the UN and regional
organizations as agreed in San Francisco and framed in Chapter VIII implies that in
cases of disputes within or between States, the regional organization concerned is
expected to take the lead in finding a peaceful solution to the dispute. According to
Article 35 (1) and (2) of the UN Charter, any State party to the conflict or any third
State is free to bring to the attention of the Security Council or the General Assembly
a dispute or situation whose nature is likely to endanger international peace and
security. However, Article 52 (2) of the same Charter requires that the dispute should
first be dealt with, through peaceful means, by the regional organization before
referring it, if necessary, to the Security Council. The Security Council is also free to
transfer a case of which it is seized to a regional organization. From a practical point
of view, on many occasions the Security Council has refrained from adopting
resolutions pertaining to conflicts being dealt with by regional organizations.
On 19 April 1954 Guatemala requested an urgent meeting of the Security Council in
order for it, in accordance with Articles 34, 35 and 39 of the UN Charter, to put an
end to alleged aggression by Nicaragua and Honduras, backed by the US, and also to
take the necessary measures to prevent the disruption of international peace and
security in Central America. 202 On 20 June 1954, in only the second ever Sunday
emergency meeting in the history of the UN, 203 the Security Council discussed the
Guatemalan complaint. However, two opposing views echoing the then ideological
lines appeared within the Council. On the one hand, the US and its allies maintained
that the matter should be referred to the OAS which was considered to be the
appropriate regional mechanism for dealing with the alleged accusations. 204 On the
other hand, the Soviet Union and its allies backed the position of Guatemala to have
provisions of Chapter VIII of the UN Charter and stressed ‘the need for effective cooperation between
regional organizations and the United Nations.’
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the case settled by the Security Council. 205 Following a narrow vote (5-4-2), the
members of the Security Council admitted the right of Guatemala to appeal to the
Security Council, but at the same time they felt that the OAS was in the best position
to ascertain the facts and to recommend appropriate measures. As a result of the votes,
the Security Council refused to place Guatemala’s complaint on its agenda on the
ground that, among other things, the matter was under consideration by the InterAmerican Peace Committee. 206 Arguably, as Macdonald contends, although “the
Guatemalan Case can hardly be said to have resolved all the ambiguities pertaining to
Security Council primacy over regional arrangements generally or the OAS in
particular”, 207 at least the case shows that “an OAS member involved in a dispute
should seek to have the matter resolved in the regional organization before bringing it
to the Council.” 208
Six years later, in 1960, the Security Council once again refused to examine the
complaint of Cuba against the United States for alleged threats, reprisals and
aggressive acts. By 9 votes to none, with 2 abstentions, the Security Council adopted
Resolution 144 (1960) adjourning an examination of the question pending the receipt
of a report thereon from the OAS since the situation was under consideration by the
OAS. 209 The Security Council had merely invited OAS Member States to lend their
assistance in achieving a peaceful solution in accordance with the purposes and
principles of the UN Charter. 210 Goodrich et al. reported that the overwhelming
support for Resolution 144 by the Security Council Member States was based inter
alia on the fact that “the OAS has already been seized of the matter; under the Charter
it is mandatory that regional arrangements should be used first, though use of such
arrangements does not preclude recourse to competent United Nations organs; and in
the absence of more complete information the Council could not take a decision on
substance until the conclusions of the OAS were known.” 211 Subsequently, the matter
was taken to the General Assembly and in Resolution 1616 (XV), adopted by a small
majority, it generally followed the position of the Security Council. 212 It is opined that
by Resolution 1616 (XV) the General Assembly reflected the view that it could not
take appropriate action without requiring the parties to first make use of the regional
agency, in this case the OAS, or waiting for such agency to act before it took
action. 213 This was subsequently the position held by the Security Council with
regard to many American conflicts, namely the Haitian complaint against the
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Dominican Republic in 1963 and the complaint by Panama against the United States
in 1964. 214
The question of the priority of the United Nations or regional organizations was also
raised in connection with the League of Arab States and the OAU. With regard to the
League of Arab States, in 1958 Lebanon accepted the adjournment by the Security
Council of its complaint of illegal interference in its internal affairs by the United
Arab Republic until the time that the League of Arab States could have examined the
matter. Following the failure of the Arab League to take any decision and at the
request of Lebanon, the Security Council took the matter in hand and sent an
observation group in order to ensure that there was no illegal infiltration or supply of
arms or other military matériel at the instigation of the United Arab Republic. 215
With regard to the OAU, priority for the use of regional measures was also supported
by the Security Council during its consideration of the complaint against the United
States and Belgium for an alleged illegal military intervention in the Democratic
Republic to rescue white hostages in Stanleyville. Through Resolution 199, the
Security Council expressed its conviction that the OAU “[was] able, in the context of
Article 52 of the Charter of the United Nations, to help a peaceful solution to all the
problems and disputes affecting peace and security in the continent of Africa.” 216 The
Security Council went further by noting and encouraging the OAU in its efforts to
find a peaceful solution to the dispute and national reconciliation in the Congo and it
requested the OAU, as required by Article 54 or the UN Charter, to keep the Security
Council fully informed about any action it may have taken in that regard. 217
From a practical perspective, it has been realized that the question of the priority to be
accorded to regional organizations in the settlement of disputes has arisen mostly in
cases involving the American republics. A twofold explanation has been given for
this. On the one hand, there are the institutions and procedures which have been
developed for peaceful settlement in the region and the strong commitment of these
countries to the use of their institutions and procedures. On the other hand, the United
States has found it expedient to support regional action in the Americas and ipso facto
to avoid having non-American States exploit situations of conflict in the Americas. 218
One has to agree with L. Goodrich et al. that, in accordance with Article 35 of the UN
Charter, a State member of a regional organization has the right to have its complaint
considered by the Security Council or the General Assembly. 219 However, in
accordance with the philosophy of the UN Charter, an attempt should first be made to
achieve a peaceful settlement of the dispute through regional mechanisms and other
means of the States’ own choice before appealing to the Security Council or the
General Assembly. 220 One of the arguments favouring the priority of the use of
regional organizations points out that regional organizations, as was said earlier, being
closer to the epicentre of the conflict and thus in a better position to evaluate the
peculiarities of the conflict should be given the first opportunity to attempt to achieve
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an arrangement which is acceptable to the parties. 221 The question is to know the
means or methods with which regional organizations are empowered in the ultimate
goal of maintaining regional peace and security. The competence of regional
organizations under the UN collective security system is therefore the object of the
following section.
I.4 Extent of the competence of regional organizations
One has to underline, at the beginning of this section, that the competence of regional
organizations is determined not only from the constituent instruments of those
organizations but also by the rules and principles of the UN Charter in general and the
provisions of Chapter VIII in particular. 222 For the maintenance of international peace
and security in their respective regions, regional organizations can resort to peaceful
means and, subject to some conditions, forceful measures. The provisions of Chapter
VIII of the UN Charter empower regional organizations to peacefully settle disputes
within and among their members and the enforcement powers of the Security Council
under Chapter VII of the UN Charter are also devolved to them through delegated
authority. In other words, regional organizations are not allowed to take enforcement
action without authorization from the Security Council. 223 This section examines the
extent of peaceful and enforcement (forceful) measures that regional organizations
may take for maintaining peace and security within their territorial competence.

I.4.1 Peaceful measures
One of the guiding principles of the UN enshrined in Article 2 (3) of the UN Charter
is that its UN Member States must “settle their disputes by peaceful means in such
manner that international peace and security and justice are not endangered.” 224
Article 33 of the UN Charter further develops this principle by urging the parties to
any dispute, the continuation of which is likely to endanger the maintenance of
international peace and security, to first of all seek a solution by negotiation, enquiry,
mediation, conciliation, arbitration, judicial settlement, resorting to regional agencies
or arrangements, or other peaceful means of their own choice. 225
The core obligation of the peaceful settlement of disputes is underlined by a large
number of UN General Assembly resolutions, particularly by the 1970 Friendly
Relations Declaration which strengthens the above Article 33. 226 As a follow-up to the
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provisions of Article 33, Article 52 (2) of the UN Charter imposes upon members of
regional organizations the obligation to “make every effort to achieve pacific
settlement of local disputes.” The pacific resolution of conflicts must constitute the
starting point of any attempt to settle conflicts before referring them to the Security
Council. In so doing the members of regional organizations would be fulfilling their
obligation under Article 33 which requires them to seek, first of all, the settlement of
their disputes by peaceful means of their own choice before appealing to the Security
Council. 227 Furthermore, paragraph 2 of the same article entrusts the Security
Council with the obligation to call upon the conflicting parties, when it deems
necessary, to settle their dispute by such peaceful means.
Along the same lines, while paragraph 2 of Article 52 imposes upon Member States
of a regional organization the obligation to make every effort to achieve a peaceful
settlement of local disputes before referring them to the Security Council, paragraph 3
obliges the Security Council to encourage the development of the peaceful settlement
of local disputes through regional organizations; either the States concerned submit
their disputes to the regional organization or the Security Council refers the matter to
the competent organization. The insertion of ‘resort to regional agencies or
arrangements’ among peaceful modes of disputes settlement clearly illustrates that
regional organizations are primarily intended to peacefully settle disputes among their
Member States. 228 Goodrich and his companions correctly point out that the
provisions of Article 52 (2) and (3) are in harmony with the general approach of the
Charter to the peaceful settlement of disputes which is to encourage states, first of all,
to seek to settle their disputes by means of their own choice. 229
Understandably, the obligation imposed upon States to first settle their disputes
through their respective regional organizations presupposes the existence within those
regional organizations of corresponding dispute settlement procedures. Arguably a
regional organization can effectively fulfil its function when it has dispute settlement
procedures at its disposal. 230 As was indicated earlier, the availability of dispute
settlement procedures is a necessary requirement for the qualification of a union of
States as a regional arrangement or agency. 231
Most of the existing regional organizations mentioned earlier more or less provide for
procedures for the peaceful settlement of disputes within and among their Member
States. For instance, 232 the OAS has set up elaborated peaceful settlement procedures.
On the one hand, Article 24 of the Charter of the OAS, as amended, currently
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peaceful procedures set forth in the Charter although this is not to be interpreted as an
impairment of the rights and obligations of Member States under articles 34 and 35 of
the UN Charter. Article 25 of the same OAS Charter provides a list of peaceful
procedures that may be resorted to: “direct negation, good offices, mediation,
investigation and conciliation, judicial settlement, arbitration, and those which the
parties to the dispute may especially agree upon at any time.” 233
On the other hand, the above-mentioned provisions of the OAS Charter are reinforced
by the 1948 American Treaty of Pacific Settlement 234 which sets out in detail the
above-mentioned procedures and imposes upon Member States a general obligation to
settle their international controversies by these regional procedures before referring
them to the Security Council. 235 In this regard, it is submitted that since the 1950s the
Permanent Council of the OAS, a plenary body at ambassadorial level, has played an
increasing and important role in the peaceful settlement of disputes, such as in the
frontier incidents between Costa Rica and Nicaragua in 1985. 236 Among others, the
following conflicts are reported to have been satisfactorily resolved in the OAS: Haiti
v. Dominican Republic, Cuba, and Guatemala (1950); Costa Rica v. Dominican
Republic (1949); the territorial dispute between Honduras and Nicaragua (1957);
Panama v. United States (1964); etc. 237
Unlike the OAS, the Arab League does not have a well developed peaceful dispute
settlement system. In the case of disputes, the practice of the League consists
primarily of informal conciliation attempts between the conflicting parties. 238 Article
5 of the 1945 Pact of the Arab League provides that “[t]he recourse to force for the
settlement of disputes between two or more member States shall not be allowed;”
should a conflict arise, the Council 239 must mediate or the parties must resort to
arbitration. One has to note that Article 3 of the Pact of the Arab League establishes
the above referred to League Council as the supreme political organ and executive
body of the Arab League composed of the representatives of the Member States. It is
under that title that the Council is endowed “with the central responsibilities for
dispute settlement and collective security” within the Arab League. 240 From a
combination of Articles 3 and 5 of the Pact of the Arab League, it can be submitted
that the Arab League favours the pacific settlement of disputes among its Member
States. Noteworthy is Chapter 4 (Arts. 23-26) of the Reform Proposal of the Arab
League (still to enter into force) which provides for the principle of the pacific
settlement of disputes between Arab States. 241
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The Organization for Security and Co-operation in Europe (OSCE) has more complex
and detailed dispute resolution mechanisms which have been established during the
organization’s existence. Under the key documents of the OSCE, 242 the participating
States are to endeavour, in good faith, to reach a rapid and equitable solution to their
disputes by using a variety of peaceful means as provided for by Principle V of the
Helsinki Final Act. 243 The Report of the CSCE Meeting of Experts on the Peaceful
Settlement of Disputes of 1991, known as the Valletta Report, 244 underlined that “the
commitment of participating States to CSCE as laid down in Principle V of the
Helsinki Final Act, to settle disputes among them by peaceful means represents one of
the cornerstones of the CSCE.” 245 The Report recommended that any party to a
dispute may request the establishment of a CSCE Dispute Settlement Mechanism,
which, once established and accepted by the conflicting parties, may offer general or
specific comment or advice with regard to negotiations between parties in dispute, or
any other appropriate dispute settlement process, and may engage in fact-finding and
other conciliation functions. 246 In addition to this procedure, the CSCE participating
States signed in Stockholm the 1992 Convention on Conciliation and Arbitration
which established a Court of Conciliation and Arbitration as well as Conciliation
Commissions and Arbitral Tribunals aimed at helping conflicting States to settle their
disputes peacefully. 247
The Security Council is urged by the UN Charter to encourage the development of a
culture of peacefully settling local disputes where regional organizations do not have
peaceful settlement procedures or where they are ineffective. Article 52 (3), like
Article 33 (2) of the UN Charter, obliges the Security Council to encourage peaceful
settlement by regional organizations either through disputing parties referring matters
to their organizations themselves or the Security Council initiating such a move
itself. 248 It is from this last perspective that the involvement of regional organizations
in dispute settlement within their region prohibits the Security Council from becoming
involved in those disputes.
Paragraph 4of Article 52 of the UN Charter clearly states that the provisions of Article
52, especially paragraphs 2 and 3, in no way impair the application of Articles 34 and
242
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35 of the UN Charter. In particular, Article 34 generally empowers the Security
Council to investigate any dispute or situation which is likely to endanger the
maintenance of international peace and security; while in accordance with Article 35
paragraphs 1 and 2 any State involved, regardless of whether it is a UN member, can
bring such a dispute or situation to the attention of the Security Council or the General
Assembly. In sum, as Murphy points out, paragraph 4 of Article 52 preserves the
authority of the Security Council under Article 34 to investigate disputes and
situations to determine whether their continuation is likely to endanger the
maintenance of international peace and security, 249 even in the case when those
disputes and situations are dealt with by the regional organization. This situation
strengthens the thesis according to which the primary responsibility for the
maintenance of international peace and security is vested in the Security Council;
regional organizations are merely its aides in that field. As will be said bellow,
besides using peaceful dispute settlement procedures, regional organizations are
allowed to impose against a State forceful measures short of military action, such as
economic, diplomatic or political measures, without the Security Council’s
authorization.

I.4.2 Enforcement Action
It is important to bear in mind that the main purpose of the UN is to maintain
international peace and security. To this end, as Asbjørn Eide points out, UN Member
States not only “have accepted certain obligations which circumscribe their freedom
of action” but also “they have agreed to give to the UN organs certain powers
(competence) to deal with situations where international peace is endangered or
actually broken.” 250 In this perspective, with regard to the use of force, it is important
to underline that the UN Charter puts the use of use of force under the exclusive
control of the Security Council. 251 In other words, apart from individual or collective
self-defence provided for by Article 51 of the UN Charter, the Security Council has
“the monopoly on the use of military force.” 252 Hence, under the collective security
system laid down in Chapter VII of the UN Charter, it is the Security Council which
has the task of undertaking any action, including military action, in the event of a
threat to international peace, a breach of the peace or an act of aggression. 253
Theoretically, such military action is to be carried out by armed forces made available
to the Security Council by UN Member States in accordance with Articles 43-46 of
the UN Charter. In practice, however, no military action has ever been conducted
specifically by the Security Council in the strict application of the scheme set out in
the UN Charter. 254 The Security Council has instead exercised its task under Chapter
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VII through authorization or delegation to regional organizations or group States,
especially since the early 1990s. 255 It is from this perspective that regional
organizations may undertake enforcement measures against a State within the
framework of implementing a Security Council mandate.
In stressing the complementarity and hierarchical relationship between the Security
Council and regional organizations, Article 53 (1) of the UN Charter provides that the
Security Council shall, where appropriate, utilize regional organizations for
enforcement action under its authority and that no enforcement action shall be taken
by regional organizations without its authorization. In fact, the enforcement action
being the prerogative of the Security Council under Chapter VII of the UN Charter,
there was a need to ensure control when such prerogatives are delegated. In other
words, the enforcement action by regional organizations stems from a delegation of
power by the Security Council; it is not an autonomous right but a derivative right. 256
The phrasing of Article 53 (1) was conceived so as to prevent regional organizations
from challenging the authority of the Security Council as the primary body
responsible for the maintenance of international peace and security and also to prevent
any abuse of enforcement action by regional organizations.
Except for self-defence (Article 51) and action against former enemy States (Article
107) which is no longer in force, regional organizations have no other legal
competence under the UN Charter to undertake enforcement action outside Article 53
(1). 257 Even in this case, regional organizations cannot undertake enforcement action
without the approval of the Security Council. As such, it is up to the Security Council
to decide upon the necessity of enforcement action and the opportunity to utilize
regional organizations. Alternatively, the latter can decide on the necessity of
enforcement action and seek the Security Council’s authorization in order to embark
on this course of action legally. 258 Villani notes that in practice the difference between
the two hypotheses is blurred since it is sometimes difficult to place a Security
Council resolution in one category or the other. 259 Whatever the issue, it is important
to note that in the two cases the Security Council retains the responsibility both for the
execution of the enforcement action through regional organizations and for the
authorization of enforcement action taken by them. 260
One has to note that Article 53 of the UN Charter does not define the term
‘enforcement action’, nor do the travaux préparatoires of the UN Charter provide
sufficient guidance on this issue.261 Akehurst reported that, far from defining
‘enforcement action’, delegates at the San Francisco Conference were very concerned
with identifying exceptional circumstances in which regional organizations could take
enforcement action without the Security Council’s authorization. Consequently, the
question is whether ‘enforcement action’ foreseen by Article 53 includes all kinds of
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enforcement measures contemplated in other provisions of the UN Charter or whether
it is limited to military action only. In Articles 2 (5), 2 (7), 5, 45 and 50 the UN
Charter speaks of ‘enforcement measures’. However, resorting to these articles is not
helpful as the Charter is still not precise on what it means by enforcement measures.
The contentions, not only among authors but also in the Security Council, are mainly
centred on identifying enforcement action for which the Security Council’s
authorization is required.
It is reported that the first time that the extent of ‘enforcement action’ was extensively
debated was in the Cold War period with regard to measures imposed by the OAS on
the Dominican Republic (1960) and Cuba (1962). 262 In the case of the Dominican
Republic, the OAS had severed diplomatic ties and enforced an economic boycott in
response to allegedly subversive activities conducted by the Dominican Republic
against Venezuela. While Cuba, following the Missile Crisis of 1962, was put in
quarantine in a bid to prevent the further introduction of strategic missiles in Cuba by
the Soviet Union.263 The question was whether these measures amounted to
‘enforcement action’ falling under Article 53 and as such would have been subjected
to the Security Council’s authorization. During the discussions in the Security Council
with regard to the complaints by the Dominican Republic and Cuba, the US and its
allies argued that non-military and recommendatory sanctions were not enforcement
action and as such could not fall under Article 53 and consequently the OAS action
did not violate Article 53. Through Resolution 156 of 9 September 1960 adopted by 9
votes to none with the 2 abstention of Poland and the Soviet Union, the Security
Council merely took note of the measures taken the OAS against the Dominican
Republic and ipso facto rejected the contention by the Soviet Union that such
measures were ‘enforcement action’ within the meaning of Article 53 of the UN
Charter. 264
As said above, the question raised here is whether enforcement measures by regional
organizations requiring Security Council authorization include any type of measures
imposed upon a State or whether they are only restricted to those measures involving
the use of armed force. At first sight the first consideration is appealing, i.e., any
regional enforcement action, whatever its nature (diplomatic, political, commercial,
economic, etc.) must be subordinate to the authorization of the Security Council. 265
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This wide interpretation is favoured in the consideration of other provisions of the UN
Charter where the term ‘enforcement’ is used in its wide sense to include both
measures involving the use of armed force and measures of a different nature falling
short of military force. 266 It is therefore submitted that ‘enforcement action’ was
intended to mean any and all measures which the Security Council is authorized to
take under Articles 41 and 42 of the UN Charter or that it involves ‘all coercive
actions other than valid defensive action’ and not based on the consent or
acquiescence of the State concerned. 267
However, a narrow interpretation of ‘enforcement measures’ under Article 53 (1)
seems to be tenable. In our view, enforcement measures by regional organizations
which are subordinate to the Security Council’s authorization are exclusively those
involving the use or threat of armed force. As it is put, “the general principle
forbidding enforcement action without Security Council authorization must (…) have
been framed with nothing but military action in mind.” 268 To subject the ‘enforcement
action’ to the authorization of the Security Council was within the perspective of
enabling the Security Council to assess the necessity and the legality of the military
enforcement action by regional organizations and, as such, through its authorization,
the Security Council would remove the prohibition on taking the action in question; in
other words, the Security Council’s authorization would legalize an otherwise
unlawful action under UN Charter law. As such, an authorized military enforcement
action by a regional organization would constitute an exception to the general
prohibition on the use of force and as such it would fall under Article 42 of the UN
Charter. Villani persuasively argues that
if the purpose of the Security Council’s authorization under Article 53 para. 1, second
sentence, is to allow an enforcement action by a regional organization, which would
be unlawful in the absence of such an authorization, then an authorization is only
necessary for measures involving the use (or the threat) of armed force, because
measures of a different nature are not unlawful under the Charter. 269

This view is supported by Walter, according to whom the term ‘enforcement action’
should be read as any action which would otherwise be in violation of the use of force
spelled out in Article 2 (4) of the UN Charter. 270 Other measures falling short of
military action, i.e., commercial, economic or diplomatic measures, are not forbidden
under Article 53 (1) since, as argued in the Dominican Republic and Cuba cases,
States individually or in association have the freedom to break off any diplomatic or
trade relations with other States. 271 International law does prohibit groups of States
acting in the framework of regional organizations to take reprisal measures not
involving the use of force against a State. 272 State practice in this respect shows that
regional organizations have adopted enforcement measures not involving the use of
armed force without requesting authorization from the Security Council and the lack
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of such authorization has raised few, if any, protests or objections from the
international community at large. 273

I.4.3 The Security Council’s authorization for enforcement action
From the above argumentation, it is unquestionable that regional organizations should
undertake enforcement action involving the use (or threat) of armed force with the UN
Security Council’s authorization. This part analyzes when such authorization has to be
obtained or granted, i.e., whether the authorization has to be obtained before regional
organizations undertake any enforcement action or whether the authorization can be
given subsequently. At the end, the issue of the form of the Security Council’s
authorization – express or implied - is discussed.
I.4.3.1 Should the Security Council’s authorization be prior or subsequent?
It was reported that the drafters and the delegates at the San Francisco Conference did
not give much consideration to the question of when the Security Council’s
authorization should be obtained for enforcement action by regional organizations. As
a result, Article 53 (1) does not provide any helpful guidance in this respect. The
phrase ‘without the authorization of the Security Council’ does not indicate whether
the required authorization must be prior or whether an ex post facto authorization is
allowed; besides, it does not indicate if the authorization needs to be express or can be
tacit. 274
The travaux préparatoires show discrepancies among State delegates at the San
Francisco Conference with regard to the Security Council’s authorization. It was
reported that while, for instance, Bolivia claimed the necessity of express approval by
the Security Council, 275 France maintained the right of regional organizations to
undertake enforcement action without the prior approval of the Security Council in
cases requiring urgent action. 276 Subsequently, the debate resurfaced in the Security
Council’s discussions in 1960 with regard to the OAS sanctions against the
Dominican Republic. The Soviet Union took the case to the Security Council after the
sanctions had already been imposed by the OAS reportedly in order to obtain a
Security Council condemnation of the OAS action and, as such, to create a precedent
that Security Council authorization is necessary in such a case. Nevertheless, the
Security Council passed a resolution in which it merely took note of the OAS
action. 277 Consequently, despite the contrary view expressed by some other States,
the case of the Dominican Republic is considered as a precedent which is often
referred to by the OAS and the US to argue that even in the context of armed
intervention no prior Security Council authorization is required. 278
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In the same vein and against this background, with regard to the Cuban quarantine
imposed by the OAS during the missile crisis of 1962, the Security Council refrained
from adopting the draft resolution condemning the quarantine submitted by the Soviet
Union and chose to promote the course of a negotiated settlement which had been
undertaken by the OAS with the assistance of the UN Secretary-General. 279 Leonard
Meeker, then the Deputy Legal Adviser to the US Department of State, argued that
the quarantine did not constitute an enforcement action because this concept does not
cover action by a regional organization which, in the case under consideration, was
recommendatory rather than obligatory as far as the members of the organization were
concerned. He added that in any event the authorization required by Article 53 need
not be prior authorization and it does not have to be express. 280 According to Meeker
“it should not be assumed that “authorization of the Security Council” automatically
and necessarily means prior authorization.” 281
A view was developed from these cases according to which ex post facto
authorization is applicable and justifiable. An ex post facto authorization is referred to
as the Security Council’s subsequent authorization or approval of an enforcement
action taken by regional organizations without its initial authorization. It is submitted
that the original basis for empowering regional organizations to undertake
enforcement action is to enable them to cooperate expeditiously, albeit with the
Security Council’s control. 282 Consequently, “it may be necessary for them [regional
organizations] to take action before it is possible to obtain an authoritative
determination of whether the action is justified. Only after the fact do you then get the
blessing of the Security Council or at least the non-curse of the Security Council.”283
Walter adds that ex post facto authorization is possible because, after all, the main
objective of the Security Council’s authorization powers under Article 53 is to review
the legality of actions taken by regional organizations. 284 In sum, the proponents of ex
post facto authorization deem that to argue for prior Security Council authorization
before the undertaking of regional enforcement action “would appear to compromise
the very essence of regional arrangements under Chapter VIII.” 285
There are less radical positions which qualify the requirement of prior authorization
and admit that the authorization from the Security Council does not need to be prior to
the enforcement action. 286 Thus, they accept an ex post facto authorization as a means
of legitimating prior enforcement action taken by regional organizations. Moore, for
instance, although he admitted that any regional enforcement action is illegal without
prior authorization, did not see any reason why ex post facto authorization by the
Security Council providing retroactive legitimization would not be possible. 287 The
proponents of ex post facto authorization base their arguments on the already invoked
Dominican Republic case whereby the Soviet Union argued in favour of the
requirement of Security Council authorization for the OAS sanctions whilst the latter
were already imposed. The interventions by the ECOWAS in the Liberian and Sierra
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Leonean civil wars in the 1990s without the prior authorization of the Security
Council are also used as additional instances. As will be described later in Chapter III,
subsequent to the ECOWAS intervention in Liberia, the Security Council adopted
Resolution 788 (1992) in which it commended and supported the action and effort of
the ECOWAS. 288 However, those who reject the ECOWAS intervention in Liberia as
an instance of ex post facto authorization rightly point out the fact that, as is
mentioned in the resolution, the Security Council in commending the action of the
ECOWAS took “into account the letter of the Foreign Minister of Liberia endorsing
the request made by the Permanent Representative of Benin on behalf of
ECOWAS.” 289 Hence, the endorsement of the Liberian Foreign Minister indicated the
consent of Liberia to the intervention and as such rendered the Security Council’s
authorization unnecessary. 290 As such, one can hardly rely on the position of the
Security Council with regard to the ECOWAS intervention in Liberia as an instance
favouring ex post facto authorization. Furthermore, apart from the few contested
cases, the practice of the Security Council as far as ex post facto authorization is
concerned is scarce and insufficient and the complexity of the ECOWAS intervention
in Liberia, in particular, makes it difficult to infer any clear position in that respect. 291
In reaction to arguments accepting ex post facto authorization, subsequent and rather
convincing arguments have been put forward in favour of the requirement of prior
authorization. In this trend, Wolf argues that the ex post facto authorization argument
could not be reconciled with the Charter’s aim to establish effective Security Council
control over regional enforcement measures, with the possibility of preventing
them. 292 Akehurst correctly added that
the Security Council’s authorization is a decision taken to the detriment of the State
against whom the enforcement action is directed, and it is a general principle of law
that a legislative text (like the United Nations Charter) should, if possible, not be
interpreted to permit retroactive decisions to be taken to the detriment of a party
concerned. 293

Arguably, if, as mentioned earlier, the aim of the Security Council’s authorization is
to exert control over regional enforcement actions, effective control presupposes the
availability of means and the possibility to exert influence over the concrete
enforcement actions planned by regional organizations, in order, for example, to
assess their necessity and proportionality. This is only possible if Article 53 (1) of the
288
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UN Charter is read as demanding prior authorization. 294 The phrasing ‘no
enforcement action shall be taken’ is to be understood as anticipating the enforcement
action of regional organizations by a prior authorization from the Security Council.
In fact, only a prior authorization is likely to fully ensure effective Security Council
control over regional enforcement actions. 295 Therefore, regional organizations are
required to seek prior authorization from the Security Council before undertaking
enforcement action so as to act in accordance with Article 53 of the UN Charter. In
much more evocative words, Mickael Akehurst correctly points out that
[t]o hold otherwise would be to encourage illegal acts, because regional arrangements
could be tempted to initiate enforcement actions in the hope that the Security Council
would give its authorization afterwards, but this hope might not always be fulfilled. In
other cases the Security Council might feel that it would be politically awkward to
withhold authorization for what had already been done; confronting the Security
Council with faits accomplis would therefore fetter the discretion which Article 53
intended it to enjoy. 296

To admit the principle of ex post facto authorization would put the Security Council in
practical difficulties. For instance, the Security Council would be embarrassed when
granting its endorsement retroactively when, for instance, the ICJ has ordered, as
provisional measures, the cessation of military actions by a regional organization or
has declared the actions unlawful before the authorization was granted. 297 The
Security Council would be in the same difficulty if it is informed by the target State of
the measures it had undertaken in self-defence against an action it considered as an
armed attack from a regional organization. 298
It is true that from a practical point of view prior authorization seems to be too rigid
and such a requirement may, in some instances, be at the expense of the likely
victims. It may not always be possible to seek the Security Council’s authorization
beforehand and to act afterwards, especially when in a particular case the situation
deteriorates so rapidly that a swift reaction is necessary 299 while the Security Council
is caught in diplomatic exchanges or in its opinion the magnitude of the conflict is not
such that the Council should take action at that particular time or that it has been
blocked by the veto of one permanent member and this forces the Security Council to
‘turn away’ from the conflict. 300 In such instances, one may accept the possibility for
the Security Council to endorse the enforcement action which is already underway
since the latter allowed rapid reactions and avoided, for instance, the commission of
genocide, war crimes and crimes against humanity. However, it is important to
underline that even in this case the Security Council endorsement or ex post facto
authorization does not grant retroactive legality to the enforcement action from its
commencement, but rather the enforcement action “is lawful (..) only prospectively
from the point of approval, unless the Security Council explicitly makes the approval
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retroactive.” 301 Without such explicit retroactivity, the endorsement of the Security
Council only has the effect of legitimizing the enforcement action from its start up to
the approval. 302 Hence, as a principle, regional organizations have to seek Security
Council authorization prior to any enforcement action involving the use of force
unless exceptional circumstances apply. Even in this case, it is up to the Security
Council to evaluate the exceptional circumstances before endorsing an enforcement
action undertaken without its authorization and the responsibility for not attaining
subsequent authorization lies with the regional organizations. 303
Having advocated prior authorization, one has to recall the provisions of Article 54 of
the UN Charter requiring regional organizations to report their activities to the
Security Council. It has been noted that so far the provisions of Article 54 have
mostly been honoured. Abass points out that in reality only a few regional
organizations, mainly the OAS and the ECOWAS, have ever bothered to inform the
Security Council of their activities, and when they have done so, this was always too
late, mostly leaving the UN in the dark as to what they were doing. The author
assumes that military necessity and secrecy surrounding military operations do not
encourage regional organizations to strictly comply with the reporting obligation
embodied in Article 54 of the UN Charter. 304
I.4.3.2 Should the Security Council’s authorization be express or implicit?
Another discussion pertaining to the interpretation of Article 53 (1) second sentence
of the UN Charter concerns the form that the Security Council’s authorization may
take. One may wonder whether the authorization has to be express or implicit. Once
again the formulation of Article 53 (1) does not provide any guidance. Does this
assume that the authorization can be either express or implicit? At first sight, one may
provide an affirmative answer since the language of Article 53 (1) does not prescribe
an express or particular formula for the authorization 305 and, at the end of the day,
what counts is the substance and not the format of the authorization. Accordingly,
some scholars argue that an implicit or tacit authorization is admissible and can be
inferred through silence or inactivity on the part of the Security Council. 306
In line with the ECOWAS intervention in Liberia and Sierra Leone, it has been argued
that when the Security Council adopted the resolutions in which it welcomed the
activities of the sub-regional organization, which included unauthorized enforcement
action, this amounted to ex post facto authorization and, at the same time, an implicit
authorization. 307 Actually, it is rare if not difficult to find a Security Council
resolution which expressly authorizes regional enforcement action. The Security
Council position with regard to the OAS sanctions against the Dominican Republic
and Cuba as well as its position vis-à-vis the ECOWAS interventions in Liberia and
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Sierra Leone are cited as evidence of the admissibility of implicit authorization by the
Security Council. 308 Meeker deems the failure of the Security Council to disapprove
of the sanctions of the OAS as amounting to implicit authorization for the OAS
action. 309 Villani is of the opinion that an implicit authorization is admissible but that
it has to be deduced with ‘absolute rigor and certainty’ from the behaviour of the
Security Council “since the Security Council’s authorization entails an exception to
the general rule of the prohibition of the use of armed force.” 310
It is relevant to remark, however, that the difficulty raised by implicit or tacit
authorization is the degree of ‘implicity’ or ‘certainty’ from which to infer Security
Council authorization. As Myjer and White put it, “the Security Council’s prior
authorization should be explicit, for implied authorization is always difficult to
prove.” 311 It is true that the Security Council mostly uses ‘jargon terms’ short of
authorizing the use of force, for example the formula ‘allows to take or to use all
necessary means,’ 312 in order to overcome the disinclination of some of its Member
States, namely Russia and China, to make more explicit references to the use of
military force. 313 Still, beyond this practical convenience, to avoid ambiguity and
misinterpretation the Security Council’s authorization should be as explicit as
possible. In this regard, Rytter is of the opinion that
[a]n authorisation exists only if the Council has explicitly mandated member states to
intervene. A determination by the Security Council that a Chapter VII situation - a
threat to international peace and security - exists, does not suffice, neither is any term
short of “authorizes”, such as “demands”, “insists” or “stresses the need to prevent...”
a sufficient legal basis for the use of force.314

In fact, to accept the possibility of an implied authorization would amount to leave
room for abusing enforcement action by regional organizations or groups of States.
This likelihood of abuse raises the question of the responsibility of the Security
Council and that one of the regional organizations which might have proceeded to the
enforcement action in relation to an implied authorization. The arguments advanced
earlier against ex post facto authorization also hold true for implicit authorization. The
admissibility of implicit authorization would limit the Security Council’s capability to
control regional enforcement action and thus endangering the dominant role of the
Security Council over regional organizations with respect to enforcement action as it
stems from Article 53 (1) of the UN Charter. 315 In our view, the requirement of
express authorization is rigid and lacks sufficient practice, but prior and express
authorization by the Security Council would still to some extent be the best guarantee
against abusive enforcement actions by regional organizations and an effective control
tool for the Security Council over enforcement actions undertaken by regional
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organizations and would be in line with the letter and spirit of Article 53 (1) of the UN
Charter.

Conclusion
Under the UN system of collective security, the Security Council is the principal
organ in charge of maintaining international peace and security. Given the immensity
of the task which would await the Security Council as far the maintenance of
international peace and security is concerned, the drafters of the UN Charter made
provision for the decentralization of the collective security system for the
effectiveness of that system. It is in this regard that Article 52 (1) of the UN Charter
acknowledges the existence and encourages the establishment of regional
organizations (regional arrangements or agencies as they are called under the UN
Charter).
In conformity with Article 52 (1), a number of regional organizations have been
established by States and recognized as such under the UN system. These include the
Organization of American States (OAS), the League of Arab States, the Organization
for Security and Co-operation in Europe (OSCE), the North Atlantic Treaty
Organization (NATO), the European Union (EU) and the African Union (AU) as was
its predecessor the Organization of African Unity (OAU). Besides, there is a substial
number of State groupings which have more or less their own mechanism of
collective security and dispute settlement but which hardly qualify as regional
organizations. Legal scholars have set up a list of criteria for a State grouping to
qualify as a regional organization within the terms of Chapter VIII of the UN Charter,
but most of these criteria are imprecise. However, as follows from Article 52 (1) of
the UN Charter, the basic conditions are that a regional organization should be a
States’ grouping principally aimed at dealing with international peace and security in
its geographical area, its activities should be consistent with the purposes and
principles of the UN and it has to be recognized as a regional organization by the UN.
Regional organizations are meant to assist the Security Council in the maintenance of
peace and security at the regional level. In other words, regional organizations
constitute complementary, supportive or subordinate entities to the UN Security
Council in its role of maintaining international peace and security. It is in this
perspective that Chapter VIII of the UN Charter lays down the competences of
regional organizations which are actually derived from those of the Security Council.
Hence, according to Article 52, regional organizations are principally mandated to use
peaceful means in order to maintain or restore peace and security within and among
their Member States. When peaceful means are ineffective or appear to be ineffective,
pursuant to Article 53 (1) of the UN Charter regional organizations can resort to
enforcement measures, including the use of armed force, but subject to authorization
from the Security Council. The Security Council’s authorization is required in the
sense that enforcement measures are under the exclusive competence of the Security
Council. Under modern international law as enshrined in the UN Charter, apart from
the case of self-defence, the Security Council is the only organ legally entitled to use
(armed) force against a sovereign State. Hence, the authorization implies the
delegation of the Security Council’s power to regional organizations. The use of force
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by regional organizations against their Member States without the Security Council’s
authorization would be in violation of the UN Charter and the international law on the
use of force in general. Although the UN Charter is silent about when the
authorization should be obtained/requested as well as the form of the authorization, it
is recommended that regional organizations should obtain prior authorization before
proceeding to enforcement measures; the authorization should also be express.
However for practical reasons, an ex post facto and implicit authorization can be
acceptable in some particular circumstances. The next chapter attempts to describe the
specific features of the African Union as the regional organization of the African
continent.
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CHAPTER II. The AU: a regional organization for the African continent
As is the case for the American and European continents, Africa has its own regional
organization, currently the African Union (AU) which is the object of this chapter.
Given that the qualification of the AU as a regional organization in the sense of
Chapter VIII of the UN Charter is unanimously accepted, the present chapter briefly
examines the distinctive elements of the AU. Before proceeding to this analysis, it is
worthwhile to have a retroactive overview of the predecessor of the AU, i.e. the
Organization of African Unity (OAU) for a better understanding of the creation and
features of the AU.
II. 1. The OAU as the predecessor of the AU
This section describes briefly the pre-existing OAU concerning four points: the first
section examines how the OAU came into existence by pointing at its historical
background, while the second section looks at the objectives and principles which
guided the OAU. The third section examines how the OAU was organized in terms of
its structure and organs. Lastly, the fourth section attempts to assess the extent to
which the OAU has been effective by looking at its accomplishments and failures.
II.1.1 Historical overview of the OAU
The creation of the AOU was a product of successive diplomatic conferences between
1958 and 1962 organized and held in different parts of Africa within the framework of
the old Pan-Africanism movement; Pan-Africanism being considered as an ideology
of African nationalism. 1 This politico-philosophical movement was developed
towards the end of the 19th century by African intellectuals who had studied in Europe
and America and was aimed at promoting awareness of the black race, its
emancipation and the unity of the African continent. 2 The movement urged Africans,
among other things, to rediscover themselves and recognize themselves as world
citizens entitled to human values and rights just as other human beings. 3 It was only
with the end of World War II that Pan-Africanism became powerful, leading some
African colonies to shake off colonization and thus to acquire their political
independence.
However, following instances of independence, Africa became fragmented and
divided by both the number of new States and the intergovernmental organizations
which regrouped some of those States. According to Boutros Ghali, this double
Balkanization enshrined many risks and threatened the African continent. First of all,
the great majority of those new States were not true nations and thus the principle of
self-determination which, to some extent, backed their independence could provoke
their disintegration. Secondly, the weakness and the underdevelopment of a large
1
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number of new States would lure and place them under the control of many covetous
parties. In the third place, the macro-nationalization led to the formation of
authoritarian regimes which were less favourable to inter-African cooperation since
they were concerned with the fragile internal security. Finally, the establishment of
regional groupings on a linguistic or political basis was likely to acerbate existing
tensions and rivalries. 4
In a bid to alleviate these risks, the idea came about of creating a continental African
inter-State organization. This organization would serve as a forum for discussion and
positive action, where the aspirations of the African people could be expressed. 5
Directly after attaining independence for their countries, a large number of the then
African leaders, Dr Kwame Nkrumah being the most prominent, committed
themselves to and expressed their desire for achieving African unity. However, there
was disagreement as to how this unity could be achieved and the means for doing so.
Two important diverging groups emerged in this respect: the Brazzaville Group and
the Casablanca Group. The Brazzaville Group, later renamed the Monrovian Group,
led by Senghor of Senegal, preferred a gradualist approach to African unity and
advocated a loose association of States.6 The Monrovia Group rejected a political
federation and advocated a political confederation of sovereign States where unity
could be attained through economic, cultural, scientific and technical co-operation. 7
For its part the Casablanca Group, also described as “progressive States” led by
Kwame Nkrumah of Ghana, wanted a federation of all African countries in a political
union through the creation of a United States of Africa under a high command. 8
Badejo notes that “[m]any believed that the rift between the two groups would be
permanent and that the hopes for African unity would be dashed.” 9 However, in an
attempt to unify the two opposing trends, the Emperor of Ethiopia, Haile Selassie I,
called a conference of Heads of State and Government of African independent States
in Addis Ababa. One has to underline the fact that despite the divergence of opinions,
the Brazzaville and the Casablanca Groups had shared views on colonialism,
apartheid and other issues that affected Africa, a fact which eased the task of
reconciling the two opposing groups. 10
The conference, which gathered together 30 African States, was held in two rounds:
the preparatory meeting of Ministers of Foreign Affairs from 15 to 23 May 1963
followed by the meeting of Heads of State and government which culminated in the
signing of the Charter of Addis-Ababa on 25 May 1963. As a result of disagreements
among the delegates, the results of the preparatory meeting were disappointing since,
for instance, they did not elaborate the Charter of the foreseen African organization.
With regard to the status of the organization, there was, among other things,
opposition between the proponents, led by Ghana, of a federal organization and the
supporters of a flexible confederation as suggested by Ethiopia and many other
African States. It was only with the conference of Heads of State and government that
4
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the work on the Charter of the organization took on a decisive momentum. Aware of
the negative impact and widespread disappointment that could be felt by Africans if a
Charter was not elaborated, the Heads of States and government decided to set up a
prompt special commission of Ministers of Foreign Affairs charged with establishing
a draft constitution for an African organization. After some difficulties, the special
commission came up with a draft Charter for the Organization of African Unity
(OAU) solemnly signed by the heads of the 30 States present on 25 May 1963, as
such making the Addis Abba summit an outstanding diplomatic and political
success. 11 Although 25 May 1963 is considered and celebrated as the birth of the
OAU, it is worth noting that the OAU was legally born on 13 September 1963 when
its constituting text, the Charter, entered into force after being ratified by the required
number (two-thirds) of the signatory States in accordance with Article XXV of the
OAU Charter. 12 In violation of provisions of this article, 13 the OAU started to operate
as an organization before the entry into force of its founding instrument. As will be
pointed out later, the same legal mistake of operationalizing an organization before it
legally exists was repeated with the African Union, although in a different context. 14
Having said this, one has to recognize that the OAU Charter was a kind of
compromise between the two opposing projects (i.e. a confederation and a federation)
but it essentially provided for a confederation organization at the expense of a federal
organization as commended by Dr Nkrumah of Ghana together with the Casablanca
Group. In other words, the OAU Charter reflected, in general terms, the prevalence of
the Monrovia Group’s vision of African unity, based on close co-operation among
sovereign States. 15
II.1.2 Objectives and principles of the OAU
In creating the OAU as the African continental organization, African leaders
determined five objectives to be attained by the Organization as was provided for in
Article II (1) of the OAU Charter. Even though nowhere in the OAU Charter was it
stated that some purposes were primary and that others were secondary, 16 it is
submitted that the promotion of the “unity and solidarity of the African States”, listed
as the first objective, as well as “the eradication of all forms of colonialism from the
continent” were somehow the guiding purposes of the OAU. The Preamble to the
OAU Charter declared that the Organization had been created as an answer to “the
11
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aspiration of our people for brotherhood and solidarity, in a larger unity transcending
ethnic and national differences.”
The promotion of unity and solidarity in Africa can be explained by the fact that
African leaders were aware that, given their respective weaknesses, African States
could not individually compete with other nations or raise their voices. Therefore, the
OAU would serve as the collective voice of the African continent and as a forum for
defending African interests. However, African unity and solidarity did not mean
isolation from the rest of the world. Proof of this can be seen in the fifth objective of
the OAU which stated that the OAU would “promote international cooperation [with]
due regard to the Charter of the United Nations and the Universal Declaration of
Human Rights.” 17 Hence, in this respect, the OAU would work closely with the rest of
the international community in various international domains. Furthermore, in the
Preamble to the OAU Charter African States reaffirmed their adherence to the
principles of the Charter of the United Nations and the Universal Declaration of
Human Rights which “provide a solid foundation for peace and positive cooperation
among States.” It was also in this respect that the OAU would “coordinate and
intensify cooperation and efforts of individual or collective African States in
achieving a better life for the peoples of Africa.”
One of the OUA’s main ‘hobby horses’ was the eradication of all forms of
colonialism from Africa as there were many States that had not yet gained their
independence or were ruled by a minority (e.g. South Africa and Rhodesia). It was in
this respect that the OAU strongly supported the existing liberation movements,
throughout the continent, in States which were still colonized. The eradication of
colonialism found expression in Article III of the OAU Charter under the principle of
“absolute dedication to the total emancipation of the African Territories which [were]
still dependent.” 18 Hence, as noted by Emmanuel Bello, because of this principle the
OAU Charter was referred to by some writers as a “Liberation Charter.” 19 For the
newly independent States, the OAU had as an objective “to defend their sovereignty,
their territorial integrity and independence.” In addition to this, with the aim of
ridding the continent of colonialism, the OAU vowed to remain neutral in terms of
global politics, namely in the clash between capitalism and socialism/communism,
which would prevent African States from being controlled once more by outside
forces.
In order to achieve the objectives set out in Article II (1) of the OAU Charter, the
OAU Member States had pledged to co-ordinate and harmonize their general policies,
especially in the following fields, 20 which practically covered all activities within the
scope of international relations:
1.
2.
3.
4.
17

Political and diplomatic cooperation;
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5. Scientific and technical cooperation ; and
6. Cooperation for defence and security.
In pursuing the purposes enshrined in Article II, the OAU Charter provided for some
principles in accordance with which Member States should work. Like the UN
Charter, the OAU Charter contained seven principles, the first four of which were a
mere reproduction of those embodied in the UN Charter. For example, the principle of
sovereign equality for all OAU Member States echoed the principle provided in
Article 2 (1) of the UN Charter by stating that “the Organization is based on the
principle of sovereign equality of all its Members.” The principle of non-interference
reflected the provision of Article 2 (7) of the UN Charter. Respect for sovereignty, as
required by principle 3 of the OAU Charter, was a paraphrase of Article 1 (2) of the
UN Charter prescribing “to develop friendly relations among nations based on respect
for the principle of equal rights and self-determination of peoples…” Lastly, the
fourth principle of the OAU Charter on the peaceful settlement of disputes
corresponded with the provision of Article 2 (3) of the UN Charter according to which
“All Members shall settle their international disputes by peaceful means in such a
manner that international peace and security, and justice, are not endangered.” One
has to note that the OAU Charter enumerated negotiation, conciliation or arbitration
as the only peaceful means that had to be applied within the framework of the OAU
and clearly omitted any reference to judicial means for the settlement of disputes,
namely the International Court of Justice.21
The other three remaining principles were particularly related to the then prevailing
situation in Africa and were meant to be the guiding principles in the foreign relations
of African States. 22 As a way of toning down the principle of ‘non-interference in the
internal affairs of States’, Article III (5) listed the principle of “unreserved
condemnation, in all its forms, of political assassination as well as of subversive
activities on the part of neighbouring States or any other States.” It is reported that
this principle, inserted at the instigation of Nigeria, was prompted by the assassination
of President Sylvanus Olympio of Togo on 13 January 1963 in the course of a military
coup d’état allegedly initiated by Ghana and by the alleged widespread subversive
activities carried out by some OAU Member States in encouraging and arming
opposition elements against the constitutional governments of other African countries.
It is deplorable that despite this principle, military coups d’état accompanied by
political assassinations as well as civil wars most of the time backed by OAU Member
Sates characterized the lifetime of the OAU.
The other core principle was “the absolute dedication to the total emancipation of the
African territories which [were] still dependent.” Contrary to other previous principles
which were regarded as only being applicable among African countries, the latter
principle was dedicated to the relationship between the then African independent
States and the colonial powers which still ruled some of the African nations as well as
South Africa and Rhodesia which were ruled by white minorities. It was pointed out
that the dedication to the total emancipation of the continent was laid down not
merely as an objective which OAU Member States would strive for, but was also
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provided “as a fundamental tenet of the Charter to guide the daily action of African
countries.” 23
The final principle was the “affirmation of a policy of non-alignment with regard to
all blocs”, i.e. the then capitalist and the communist blocs. The OAU’s policy of
positive neutrality through non-alignment to either of the opposing capitalist and
communist blocs was part of the non-alignment movement aimed at sparing Africa
from the adverse effects of the Cold War and, at the same time, to contribute to the
maintenance of international peace and security. According to the first SecretaryGeneral of the OAU, the Guinean Diallo Telli, the non-alignment principle “was born
out of a deep conviction that, if Africa [was] to contribute to the maintenance of a
peace, it [could] do so only by effectively insulating itself from the cold war.” 24 In
this non-alignment policy the African States saw the only hope for safeguarding their
political gains, independence, as well as the realization of social and economic
promises of their nationalism, while at the same time presuming to make a modest
contribution towards preventing the Cold War from turning into armed conflict. 25
From an economic point of view, African States expected that the refusal to join either
bloc meant that they could receive much needed economic and technical assistance
from both sides without confronting either of them. 26
II.1.3 Institutional structure of the OAU
The OAU was very simplistic in terms of its organs. It was composed only of four
Charter organs: 27 the Assembly of Heads of State and Government (Assembly), the
Council of Ministers, the General Secretariat and the Commission of Mediation,
Conciliation and Arbitration. The Assembly, as its full name indicated, was composed
of Heads of State and Government or their duly accredited representatives. 28 It was
the supreme organ of the organization. 29 The main task of the Assembly was to
coordinate and harmonize the general policy of the organization. The meetings of the
Assembly were held annually in ordinary session except for extraordinary sessions
requested by any Member State with the approval of a two-thirds majority of the
Member States. 30
The Council of Ministers, composed of Ministers of Foreign Affairs of Member States
or such other Ministers designated by the Governments of the Member States, was the
second highest organ after the Assembly and was responsible to it. 31 In this respect,
the Council met twice yearly in ordinary session either to prepare the meetings of the
Assembly, to follow up the implementation of the decisions of the Assembly or to coordinate inter-African cooperation. 32
23
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The administrative tasks of the OAU were entrusted to the General Secretariat headed
by a Secretary-General deputied by one or more Assistant Secretaries-General, all of
whom were appointed by the Assembly. 33 The Secretary-General had to direct the
affairs of the Secretariat and in doing so, together with other staff of the Secretariat,
he or she had to work independently without receiving instructions from any
government or from any other authority external to the Organization. 34
The Commission of Mediation, Conciliation and Arbitration was the organ in charge
of the peaceful settlement of disputes within the OAU Member States. It consisted of
21 members elected by the Assembly for a six-year term. Its methods consisted
mainly of hearing and trying to settle disputes using negotiation, mediation,
conciliation or arbitration as peaceful settlement methods within the OAU
framework. 35 However, as will be discussed latter, due to the lack of effectiveness in
conflict prevention and resolution, the Commission was replaced by the Mechanism
for Conflict Prevention, Management and Resolution (the ‘Central Organ’) by the 29th
Ordinary Session of the Assembly of Heads of State and Government of the OAU,
held in Egypt, from 28 to 30 June 1993.36
The OAU had embraced fully-fledged domains of intervention. It was in this regard
that it established four standing specialized commissions in order to deal with those
activities. These specialized commissions included the Economic and Social
Commission; the Education, Scientific, Cultural and Health Commission; and the
Defence Commission.
II.1.4 Assessment of the OAU and the proposal for its reform
As pointed out above, the OAU had fully-fledged activities on its agenda ranging
from politics, the economy, social and human rights and so on and so forth. However,
its results were mixed in many of these activities. It is pointed out that the policy of
non-interference in the affairs of Member States cherished by the OAU significantly
limited its effectiveness. In the human rights field, the OAU has been criticized for
having done little during its 39-year existence to protect the rights and liberties of
African citizens from their own political leaders. For instance, when human rights
were violated, as in Uganda and the Central African Republic under respectively the
reign of Idi Amin and that of Bokasa in the 1970s, the OAU was powerless to stop
them. In particular, the Assembly could not even condemn these abuses of power as
comrades avoided criticizing each other. Because of this, the Assembly was dubbed a
“Heads of State Club”, a “Dictators' Club” or a “Dictator's Trade Union”. 37
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Failures on the part of the OAU can also be seen in economic, social and political
matters. The overwhelming majority of African populations were (and indeed still
are) living under the poverty threshold with poor health facilities and, as a corollary,
the highest death rates, a high rate of illiteracy, and a lack of infrastructure to name
just a few. All this happened while Africa is well endowed with economic potential
and abundant natural resources. This constitutes an example where the OAU did not
live up to its objective of coordinating and intensifying cooperation among African
States in their “efforts to achieve a better life for the peoples of Africa.” 38
An even greater disappointment concerning the OAU was with regard to its efforts
which aimed to promote economic, political and social integration in Africa. By
signing the Lagos Plan of Action for the Economic Development of Africa in 1980 39
and the Treaty Establishing the African Economic Community (AEC), commonly
known as the “Abuja Treaty” in 1991, the OAU Members States had rhetorically
committed themselves to strive towards the establishment, in six stages, of a wide
African Economic Community over a period not exceeding 34 years, 40 i.e. not later
than by 2025, through a Common Market built on the Regional Economic
Communities. In fact, as envisaged, these Regional Economic Communities would
constitute “building blocks” upon which the creation of an African Economic
Community would ultimately be erected. In this perspective, the OAU Member States
undertook to strengthen existing regional economic communities and to establish new
ones where they did not exist in order to ensure the gradual establishment of the
AEC. 41 It is worth mentioning that most African regional economic integration
schemes refer and pay tribute to the Lagos Plan of Action and the Final Act of Lagos
of 1980 as well as the Abuja Treaty of 1991. 42 However, the concrete results of such
comprehensive regional economic integration ventures in Africa were very modest.
From a political point of view, Africa has been characterized for decades (and in some
countries still is) by dictatorial regimes repressing any form of opposition and
encompassing an unconstitutional change of power through military coups and bloody
civil wars. A survey carried out by Naison Ngoma shows that, besides an unknown
number of attempted coups, between 1961 and 2004 Africa witnessed 80 successful
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coups d’état and 181 failed coup attempts. 43 In accordance with an unwritten rule,
instead of being excluded from the organization, the new unconstitutional rulers were
mostly welcomed with open arms by their peers who had generally seized power
through the same means. By so doing, the OAU not only condoned but actually
encouraged these malpractices in a constitutional change of power and, as such,
provided a safe haven for illegitimate African leaders.
On a positive note, however, one of the most successful areas of cooperation was to
put an end to colonialism and apartheid, particularly through supporting liberation
movements, as was the case in the Southern African region, and coordinating a
common African stand in the campaign against apartheid. The elimination of
apartheid in South Africa made it possible to dissolve two of the OAU’s specialized
agencies, namely the African Anti-Apartheid Committee and the Coordinating
Committee for the Liberation of Africa. The former President of Mozambique,
Joacquim Alberto Chissano, lauded the political achievements 44 of the OAU as
follows:
The Organization of African Unity has made achievements of great political
transcendence throughout its existence that have changed forever the fate of the
African Continent. As a matter of fact, even less attentive political observers
recognize the heroic deeds of the O.A.U. and their impact in the set of the
international relations system.
We, therefore, have excessive and varied reasons to celebrate, acknowledging the
victories of our organization, from which I highlight three:
- first, having fulfilled the noble role of politically liberating the Continent
and giving back dignity to the African people;
- second, having known how to survive with tenaciousness and determination
the vicissitudes of the cold war, including the attempts of dividing the
continent;
- third, having had the capacity of reading the history and the dynamics of
international relations, and know how to change, to be up to face the
challenges of the new era. 45

Regarding conflict resolution, the OAU attempted to mediate in a great number of
disputes and conflicts that had emerged on the continent. However, the record was not
impressive. The OAU Commission on Mediation, Conciliation and Arbitration had
largely been ineffective, among other things due to a lack of legal authority and funds,
although it had served as a forum for dealing with some disputes. In reaction to the
43
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Commission’s lack of progress, the OAU Member States agreed in 1993 to replace it
by the Mechanism for Conflict Prevention, Management and Resolution (hereinafter
MCPMR). Nevertheless, one has to note that the creation of the MCPMR did not
bring much improvement as expected. The ineffectiveness of the Mechanism was due
to, among other things, the OAU’s strong and unequivocal attachment to the
principles of State sovereignty and non-interference in the internal affairs of States.
Practically speaking, the OAU was not legally and operationally equipped to
intervene in either interstate or intrastate conflicts. It is submitted that the
establishment of the MCPMR in replacement of the former Commission on mediation
did not serve to change dominant views within the OAU and among African leaders
of the sanctity of State sovereignty and the central aspect of the non-intervention
principle. 46 Ambassador Sam Ibok, the former director of the OAU’s Political Affairs
Department, pointed that
(…) a strong view pervaded the OAU that conflicts within States fell within the
exclusive competence of the State concerned. Arising from that basic assertion, was
the equally strong view that it was not the business of the OAU, to pronounce itself
on those conflicts and that the Organization certainly had no mandate to involve itself
in the resolution of problems of that nature.47

In sum, the OAU struggled with the implementation of its policies and decisions, the
obstacles being namely a loose and weak institutional structure and a lack of any real
executive organ. Progress was also restricted by the widespread underpayment of
obligations by Member States. These difficulties were rooted in a deeper problem,
namely the fragile political will and commitment of Member States towards the
activities and policies of the OAU.
Given that the OAU had achieved one of its main purposes, i.e. the liberation of the
African continent from the colonial yoke and apartheid, in witnessing the general
mixed results of the organization and the situation around the world, African leaders
felt that the OAU could no longer be as trustworthy in coping with the world
evolution in general and globalization in particular. Hence, there was an imperative
need for the OAU to undergo an extensive metamorphosis, what Chissano called a
‘genetic mutation.’ 48 The transformation of the OAU into a new revitalized entity
would aim at equipping the envisaged organization
with efficient tools to speed up political, economic, social and cultural progress of the
Continent, because without these advances, the everyday life of our people would be
of continued poverty, hunger and misery.
[The transformation was] also aim[ed] at granting the Continent the required political
and economic strength to become a partner like others from other parts of the world,
and a pro-active actor of international relations, capable of making its opinions worth,
defending its legitimate and non-transmissible interests. 49
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II.2 The transformation of the OAU into the AU
As we noted in the previous section, the main objectives for establishing the OAU
were, inter alia, to rid the continent of the remaining vestiges of colonization, racism
and apartheid, to promote unity and solidarity among African States and to defend the
sovereignty and territorial integrity of African States. However, as time passed, it
became obvious that some of these objectives were outdated and that the OAU was
not working effectively in the face of new challenges raised by the third millennium.
Hence, the idea of either reinvigorating the OAU or replacing it by a new
organization. This section looks at the process through which the AU came into
existence in replacing the OAU as well as the distinctive features of the new African
Organization.
II.2.1 The process of establishing the AU
Following the liberation of the African continent from colonialism and apartheid
coupled with the end of the Cold War in the early 1990s, and given the globalization
process which was shaping in the rest of the world, it became clear that the
opportunity to reform the OAU - then heavily criticized as an organization of rhetoric
rather than impact – should not be missed on this occasion, and that it was even
imperative. This opportunity was seized by Muammar Ghaddafi of Libya.
It is worth mentioning that the need to reform the OAU was felt and accepted as far
back as the end of the 1970s. In this perspective, the Sixteenth Ordinary Session of the
Assembly of Heads of State and Government of the OAU held in Monrovia, Liberia
from 17 to 20 July 1979 established the OAU Charter Review Committee with the
aim being “to re-examine the provisions of the Charter in light of the changes and
realities in Africa.” 50 The Committee had to study the OAU Charter profoundly and
come up with propositions for amendments to the existing provisions and institutions
in order to streamline the organization for it to live up to the challenges of the then
changing world. However, during its six meetings between 1980 and 1996, while
working reluctantly and without commitment, the Review Committee did not come up
with any real and concrete proposals; besides, the OAU Member States could hardly
agree on the few suggested Charter amendments. 51
Still, on several occasions the AOU Assembly committed itself to reform and
strengthen the organization in light of major political and economic changes taking
place around the world. 52 Hence, at the proposition and invitation of Colonel
Muammar Ghaddafi, the thirty-fifth ordinary session of the OAU Assembly decided
50

See Decision on the Review of the Charter, AHG/Dec.111 (XVI) Rev.1, adopted at the Sixteenth
Ordinary Session of the OAU Assembly, 17-20 July 1979, Monrovia, Liberia, as cited by A.A.
Girmachew, A study of the African Union’s Right of Intervention against Genocide, Crimes against
Humanity and War Crimes, Nijmegen, Wolf Legal Publishers, Netherlands, 2011 at 1 and note 2.
51
A. A. Girmachew, supra n.50 at 1-2 and note 3; X “Transition from the OAU to the African Union”
available at www.au2002.gov.za/docs/background/oau_to_au.htm , last visited 17 February 2011.
52
See for instance, “Declaration of the Assembly of Heads of State and Government of the
Organization of African Unity on the Political and Socio-Economic Situation in Africa and the
fundamental Changes Taking Place in the World”, AHG/Decl.1. (XXVI), adopted at the Twenty-sixth
Ordinary Session of the OAU Assembly, 9-11 July 1990, Addis Ababa, Ethiopia.

72
the convene, within three months, an Extraordinary Session in order “to discuss ways
and means of making the OAU effective so as to keep pace with political and
economic developments taking place in the world and the preparation required of
Africa within the context of globalization so as to preserve its social, economic and
political potentials.” 53
As it had been agreed in the thirty-fifth ordinary session, 44 African Heads of State
and Government met in Sirte, Libya from 8 to 9 September 1999 for an “extraordinary
session”, the fourth such session in the OAU’s history. As indicated above, during the
two-day meeting, the African leaders had to discuss ways and means of strengthening
the OAU in order to make it more effective so as to keep pace with the changes taking
place within and outside Africa. 54 The OAU had to be revitalized in order to meet the
challenges of the new millennium. However, there was no common view among the
participants to the extraordinary summit on how to proceed: either to amend the
Charter of the OAU or simply to create a new organization. During the deliberations
the participants were struck by the confusion in the different working documents
representing different views. 55 Following intense consultations and spirited debates
and with a view to avoiding the failure of the summit, a compromise document,
known as the Sirte Declaration, was adopted close to midnight on the last day of the
summit, i.e. on 9 September 1999. In the Sirte Declaration, the African Heads of State
and Government declared their intention to create a new continental organization
called the African Union. The declaration reads inter alia as follows:
[W]e [Heads of State and Government] decide to:
Establish an African Union, in conformity with the ultimate objectives of the Charter
of our continental Organization and the provisions of the Treaty Establishing the
African Economic Community. 56

As can be seen from this above text, the Sirte Declaration did not state that the
African Union (AU) would replace the OAU but rather that the new organization
should be created on the basis of the founding instruments of both the OAU and the
AEC. In other words, as can be seen in the wording of the Sirte Declaration, the AU
would be a separate organization but at the same time integrated in both the OAU and
the AEC. Does this imply that the AU would exist as an organization alongside the
OAU and AEC? The Sirte Declaration did not clarify the concerns regarding the
model and form of the envisaged African Union. Instead, the Heads of State and
Government mandated the OAU Council of Ministers, assisted by the OAU
53
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Secretary-General, “to prepare the constitutive legal text of the Union” 57 and to
submit the related report during the next thirty-sixth ordinary summit of the OAU for
appropriate action, 58 presumably for the adoption of the drafted constitutive legal text.
Eleven months later, following various rounds of work and meetings by different
bodies and organs, 59 the seventy-second ordinary session of the OAU Council of
Ministers approved the draft Constitutive Act of the African Union and recommended
its submission to the OAU Assembly for adoption. 60 It is worth noting that Libya and
its leader Muammar Ghaddafi played a central role in the whole AU Constitutive Act
and its drafting process. Among other things, not without interest, Libya hosted and
financed different working groups, it even tabled working documents of the envisaged
constitutive text, and it could therefore be considered “as the accelerator of the engine
for the transformation and reconstruction of African unity and as the “laboratory of
the African Union.”” 61 However, critics see the full involvement of Libya as
involving a hidden agenda by Ghaddafi “for his personal aggrandizement on the
African continent” 62 while others see it as a form of gratitude vis-à-vis the OAU and
its members for their collective support for Libya in its wrangles with Western
countries, the United States and the United Kingdom in particular, over the Lockerbie
affair. 63
In the general mood of the adoption of the draft Constitutive Act by the Council of
Ministers, 25 OAU Heads of State and Government approved and adopted, during the
Thirty-Sixth Ordinary Session of the OAU Assembly held in Lome, Togo, the draft of
the Constitutive Act of the African Union on 11 July 2000, 64 despite some persisting
reservations. As was pointed out by Maluwa, the adoption of the Constitutive Act
marked “the latest manifestation of the search for the realization of the long-cherished
idea of a politically and economically integrated and united Africa.” 65 In their
decision, the African leaders “urge[d] all OAU member States to take necessary
measures to sign and ratify it as soon as possible in order to ensure its speedy
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implementation.” 66 The call for a speedy signature and ratification had been heeded as
by March 2001 all OAU Members States had signed the Constitutive Act of the
African Union. Consequently, the Fifth Extraordinary Summit of the OAU Assembly
held from 1 to 2 March, 2001 in Sirte, Libya, declared the establishment of the
African Union as the new continental organization. 67 As such, considering the
meteoric speed with which the African Union came into existence (nearly 18 months
separate the fourth and fifth extraordinary summits of the OAU), African leaders
indisputably earned a place in the Guinness Book of Records for establishing a
regional organization within such a short period of time.
Nonetheless, having said this, it is important to mention that, in accordance with the
provisions of Article 28 of the Constitutive Act, the African Union became a legal
entity on 26 May 2001. 68 In the meantime, as was earlier noted with the OAU, the
African Heads of State and Government had declared the establishment of the AU
before the entry into force of its Constitutive Act, despite the fact that they had, at the
same time, recognized that the normal process of ratification and entry into force had
to be completed. 69 Maluwa argues that by adopting this seemingly contradictory
decision, African leaders wanted to send a double message:
first, to send out a political message, that the establishment of the African Union was
an irreversible fact which was unanimously supported by all the members of the
OAU; second, to reiterate the need to respect the legal requirements for the entry into
force of the Constitutive Act, and thus the formal legal birth of the African Union, as
enshrined in its Article 28. 70

In terms of Article 33 (1) of the AU Constitutive Act it had to replace, following its
entry into force, the OAU Charter after a one-year transition period or such further
period as may be determined by the Assembly of the AU. The transitional period was
for “enabling the OAU/ AEC to undertake the necessary measures regarding the
devolution of its assets and liability to the Union and all matters relating thereto.” 71
Consequently, at its 37th Ordinary Session held in Lusaka, Zambia from 9 to 11 July
2001, the OAU Assembly decided that the one-year transitional period would start
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from the date of the adoption of the decision, i.e. 11 July 2001. 72 Hence, on Tuesday 9
July 2002 the African Heads of State and Government, meeting as the OAU
Assembly, officially launched the AU in Durban, South Africa. With the exception of
Morocco, all other African countries are Member States of the AU, South Sudan
being the last 54th country to have been admitted as a member of the organization on
15 August 2011. 73 Morocco opposes the membership of the Sahrawi Arab Democratic
Republic (SADR) (Western Sahara) which it claims is part of its territory. Morocco
withdrew from the OAU in 1984 following the admission of the SADR as a Member
State of the OAU.
Since the entry into force of the AU Constitutive Act in May 2001, there have been
three significant legal developments regarding the Act. In the first place, during its
First Ordinary Session held in Durban on 9-10 July 2002 the AU Assembly adopted
the Protocol to the AU Constitutive Act establishing the Peace and Security Council
of the African Union (PSC). 74 The PSC would replace the largely ineffective OAU
Mechanism for Conflict Prevention, Management and Resolution in Africa. 75
Secondly, the AU Assembly in its First Extraordinary Session of February 2003 in
Addis Ababa, Ethiopia and during its Second Ordinary Session held on 10-12 July
2003 in Maputo, Mozambique adopted the Protocol on the Amendments to the
Constitutive Act providing a number of amendments of diverse nature to the
Constitutive Act. 76 In the third place, the Protocol to the Constitutive Act Establishing
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the African Court of Justice was adopted during the above Maputo Summit of July
2003. 77
The transformation of the OAU into the AU, necessary and perhaps even inevitable as
it was, has been criticized on account of the apparent lack of transparency and
consultation during the process. Much has been said of the leading role played by
Libya, with other Member States largely following the pace. Equally significant is the
fact that there was very little consultation at the national level with the States
concerned. According to Maluwa the process of conceptualizing, debating and
elaborating the Constitutive Act did not live up to the promise of popular participation
that some political leaders in Africa have been advocating. 78
II.2.2 The core content of the AU Constitutive Act
Within the perspective of revitalizing Africa so that it may deal with the new
challenges facing African countries, the AU received a much broader mandate than its
predecessor, the OAU. To a greater extent, the mandate of the AU is that of the OAU
but with greater powers, commitment and vision. 79 This section discusses the
objectives and principles of the AU as they appear in Articles 3 and 4 of the AU
Constitutive Act.
II.2.2.1 The objectives of the AU
Article 3 of the AU Constitutive Act spells out the mission and ambition of the AU.
The mission statement is couched in terms of ‘objectives’. These objectives are goals,
aims, purposes, tasks, and expectations assigned to the AU. They amount to what
must be achieved or accomplished by the organization. 80 It appears from the
objectives of the AU that this organization purports to be a forum of cooperation
among Member States in different domains, ranging from political, diplomatic,
economic and security fields, so as to achieve greater African unity and solidarity as
well as the integration of the continent in the rest of the world.
Heyns, Baimu and Killander rightly point out that the fact that the establishment of
the AU was partially informed by the desire to amalgamate the OAU and the AEC is
demonstrated by a reflection of the objectives of the OAU and those of the AEC in 6
of the 14 objectives of the AU in a new fashion. 81 On the one hand, the three OAU
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objectives 82 which are reformulated and reoriented in the AU Constitutive Act are
mainly political objectives. They include: to achieve greater unity and solidarity
between the African countries and the peoples of Africa; 83 to defend the sovereignty,
territorial integrity and independence of Member States; 84 and to encourage
international cooperation, taking due account of the Charter of the United Nations and
the Universal Declaration of Human Rights. 85 On the other hand, the three socioeconomic objectives of the AU which constitute a restatement of the AEC objectives
are to promote sustainable development at the economic, social and cultural levels as
well as the integration of African economies; 86 to promote cooperation in all fields of
human activity to raise the living standards of African peoples; 87 and to coordinate
and harmonize the policies between the existing and future regional economic
communities for the gradual attainment of the objectives the Union. 88
Besides the restatement of the OAU and EAC objectives, the AU Constitutive Act
prescribes new objectives for the new continental organization 89 in the field of peace,
security, democratic governance and human rights. These include the promotion of
peace, security and stability on the continent; 90 the promotion of democratic
principles and institutions, popular participation and good governance; 91 and the
promotion and the protection of human rights in accordance with the African Charter
on Human and Peoples’ Rights and other relevant human rights instruments. 92
Other new all-embracing objectives of the AU include accelerating the political and
socio-economic integration of the continent; 93 promoting and defending African
common positions on issues of interest to the continent and its peoples; 94 establishing
the necessary conditions which enable the continent to play its rightful role in the
global economy and in international negotiations; 95 advancing the development of the
continent by promoting research in all fields, in particular in science and
technology; 96 and working with relevant international partners in the eradication of
preventable diseases and the promotion of good health on the continent. 97
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In addition to these objectives, as was noted earlier, the Protocol on Amendments of
the Constitutive Act provides further objectives for the AU. 98 Apart from ensuring the
effective participation of women in decision-making, particularly in political,
economic and socio-cultural areas and inviting and encouraging the full participation
of the African Diaspora, as an important part of the African Continent, in the building
of the African Union, the other two objectives are a repeat of existing objectives in the
initial Constitutive Act. These include developing and promoting common policies on
trade, defence and foreign relations; and ensuring the defence of the continent and the
strengthening of its negotiating positions. It is relevant to note that the two objectives
relating to women and the African Diaspora are indicative of the AU’s commitment to
gender equality and its acknowledgement of the African Diaspora as a natural and
critical part of the Continent, and its desire to see the Diaspora fully involved in
building the Union and uplifting Africa. 99
Two observations can be drawn from the AU’s objectives. On the one hand, while the
OAU’s objectives were limited in number and were mainly politically oriented (the
non-political objectives receiving marginal concern), the objectives of the AU are
comprehensive. The AU’s objectives are concerned with political, economic, gender,
developmental and social issues, and are largely integrative and functional. 100 In sum,
they are very important objectives as long as they are not ends in themselves. 101 But,
on the other hand, and in relation to this, the large number of the AU’s objectives
raise concern that the AU may be disoriented since too much is required at the same
time and no priority is given to objectives which are largely formulated in general
terms.
II.2.2.2 The principles of the AU
Article 4 of the Constitutive Act spells out the principles in accordance with which the
AU functions for the attainment of its objectives. It emerges from the provisions of
Article 4 that it is the AU alone and not the AU and its Member States that shall
function in accordance with the stated principles. 102 This is in contrast with the UN
Charter whose Article 2 expressly states that both the UN and its Member States have
to act in accordance with the principles stated therein. In the now defunct OAU
Charter, Article II merely requested ‘Member States’ to solemnly affirm and declare
their adherence to the principles. Obviously, the drafters of the AU Constitutive Act
did not intend that there would be no obligation for individual AU Member States
under Article 4 to act in accordance with the principles stated therein. 103 It is
submitted that the AU Member States act in conformity with the principles provided
in Article 4, but in doing so their obligation arises from general international law,
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namely Article 26 of the Vienna Convention on the Law of Treaties, 104 rather than
from Article 4 of the Constitutive Act. 105
Once again, the AU Constitutive Act provides for a whole range of principles, 16 in
comparison with 7 that were contained in the OAU Charter. Furthermore, the AU
Constitutive Act reformulated and reoriented some of the principles of the OAU
Charter. Some of these principles provided for in general public international law
include sovereign equality and interdependence among AU Member States; 106 the
peaceful resolution of conflicts among AU Member States through such appropriate
means as may be decided by the Assembly; 107 non-interference by any Member State
in the internal affairs of another; 108 and respect for the sanctity of human life,
condemnation and rejection of impunity and political assassination, acts of terrorism
and subversive activities. 109 It is worth underlining that the principle of noninterference as contained in the OAU Charter has been reformulated under the AU
Constitutive Act in such a way that it does not apply to the actions of the Member
States of the AU acting collectively, but only concerns interference in the internal
affairs of a Member State by another Member State (unilateral intervention). 110 In this
regard Article 4 (g) of the AU Constitutive Act provides that the AU shall function in
accordance with the principle of “non-interference by any Member State in the
internal affairs of another.”
As far as these principles are concerned it is important to note that AU Member
States, beyond enjoying equal sovereignty, are interdependent, meaning that they need
each other for their progressive development. This is far from the situation under the
OAU Charter era during which Member States enjoyed an inalienable right to an
independent existence. Moreover, the AU Constitutive Act does not limit the peaceful
methods of resolving conflicts to negotiation, mediation, conciliation and arbitration,
but rather opens the possibilities at the discretion of the Assembly. Finally, the AU
Constitutive Act condemns and rejects impunity and political assassinations, which to
some extent have characterized many African regimes for decades, as well as acts of
terrorism as the global threat of the 21st century.
The newly introduced principles include: respect for borders existing upon achieving
independence; 111 the participation of African peoples in the activities of the AU; 112
the establishment of a common defence policy for the African continent; 113 a
prohibition on the use of force or the threatened use of force among Member States of
the AU; 114 the right of the AU to intervene in a Member State pursuant to a decision
of the Assembly in respect of grave circumstances, namely, war crimes, genocide and
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crimes against humanity; 115 the peaceful co-existence of Member States and their
right to live in peace and security; 116 the right of Member States to request
intervention by the AU in order to restore peace and security; 117 the promotion of selfreliance within the framework of the AU; 118 the promotion of gender equality; 119
respect for democratic principles, human rights, the rule of law and good
governance; 120 the promotion of social justice to ensure a balanced economic
development; 121 and the condemnation and rejection of unconstitutional changes of
governments. 122
Some of these principles give rise to some comments. To begin with, the principle
requiring respect for inherited colonial borders at the time of independence is actually
a reformulation of respect for the sovereignty and territorial integrity of each African
State as provided by Article III (3) of the OAU Charter. The principle of respect for
the colonial boundaries of African States is based on an international law principle
known as uti possidetis juris. 123 As noted by the International Court of Justice (ICJ),
“[t]he essence of the principle lies in its primary aim of securing respect for the
territorial boundaries at the moment when independence is achieved.” 124 As such, the
uti possidetis principle was given ‘sanctity’ in a resolution adopted by the First
Ordinary Session of the OAU Assembly of Heads of State and Government held in
Cairo, Egypt in 1964 125 and later characterized by the ICJ as an international law
“principle of a general kind.” 316126 It is important to underline that the uti possidetis
principle was enshrined in the AU Constitutive Act in the overall objective of
preserving peace and stability on the African continent. According to Maluwa “the
[uti possidetis] principle has been praised as a manifestation of a pragmatic approach
to the problem of the arbitrary colonial balkanization of Africa and of the general
denial of the legitimacy of intra-African post-colonial boundary claims and wars.” 127
For his part Anyangwe correctly qualifies the principle as a double-edged sword since
it signifies a rejection, at the same time, of both irredentist or expansionist claims and
secessionist self-determination. 128 On the other hand, the same principle is criticized
for legitimizing the still illegitimate and contested structure of African States and at
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the same time it demonstrates the failure of post-colonial African States to reconfigure
themselves as the historic, ethnic, geographic realities on the ground may require the
ultimate goal of preventing and resolving conflicts related to the traceability of
borders. 129 Furthermore, the principle questions the whole idea behind the African
Union that it is the formation of a strong politically united entity. If it is retained as it
currently stands, the principle entails that the African Union is and will remain an
organization of independent and sovereign States within their respective boundaries as
inherited from colonization. 317130
Even if the uti possidetis principle as enshrined in the AU Constitutive Act forbids the
questioning of borders at the time of independence, this does not mean that such
borders must be maintained as they are at all cost. In fact, there is no principle of
international law which forbids, for instance, the consensual alteration of borders,
whether by fusion or fission. 131 The recent repartition of the State of Sudan into two
independent States, the Republic of Sudan and the Republic of South Sudan, has
questioned the tenability of the principle of the intangibility of borders although, one
has to accept, this was done by a referendum in accordance with an agreement
between the two former belligerents. 132
With the aim of reinforcing the fact that the AU is a people-oriented organization, the
AU Constitutive Act provides for the participation of African peoples in its activities.
However, the AU Act does not determine how these peoples should take part in AU
activities. Worthy of particular mention is the AU’s right of intervention in Member
States pursuant to grave circumstances, namely, war crimes, genocide and crimes
against humanity or in the case of a serious threat to legitimate order in order to
restore peace and security. These principles, the object of the present work, will be
extensively analyzed in chapter four. One should also mention the fact that the
drafters of the AU were aware of one of the evils that have plagued Africa and
hampered its development, namely military coups, and thus provided for the
condemnation and rejection of unconstitutional changes of government. Rather, they
reasserted respect for democratic principles, human rights, the rule of law and good
governance as a form of governance that has to characterize African regimes.
However, taking into consideration the prevailing situation in some African States,
one cannot but conclude that this remains a principle which has yet to be transformed
into reality. On a positive note, it is worth mentioning that it was based on the
rejection of an unconstitutional change of government that Mauritania, Guinea
Madagascar and Niger were at one time suspended from the Union due to
unconstitutional changes of government which had taken place in these three
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countries. With regard to this, one may suggest that tough sanctions should target such
a regime, since a mere suspension from the AU does not deter these malpractices.

II.2.3 Organs of the AU
Article 5 (1) of the AU Constitutive Act enumerates the nine organs in charge of
executing the mission of the AU. These organs are the Assembly of the Union, the
Executive Council, the Pan-African Parliament, the Court of Justice (renamed the
African Court of Justice and Human Rights), the Commission, the Permanent
Representatives Committee, the Specialized Technical Committees, the Economic,
Social and Cultural Council, and the Financial Institutions.133 However, Article 5 (2)
of the AU Constitutive Act leaves open the possibility for the Assembly of the Union
to create other organs. It was in accordance with this provision that the Assembly
adopted the Protocol Relating to the Establishment of the Peace and Security of the
African Union in July 2002, the Advisory Board on Corruption in 2003 and the
Statute of the African Union Commission on International Law in 2009. These
organs are described in this section not only to achieve a better understanding of the
institutional structure of the AU but also, and importantly, because some of those
organs play a central role in the implementation of the AU’s right of intervention.
Some of these organs consist of State representatives, while others consist of
independent experts elected or appointed according to a special procedure. In an
interdependent and complementary manner the organs fulfil the executive, legislative
and judicial functions as well as technical and advisory functions. The executive
function of determining common policies of the Union, monitoring the
implementation thereof, and making all relevant appointments thereon belongs to the
Assembly of the Union. The Assembly is assisted by the Executive Council which
decides on and coordinates policies in areas of common interest to Members States.
Preparing, supervising, coordinating and harmonizing projects and programmes are a
particular duty of the Specialized Technical Committees. Limited judicial functions
are vested in the Court of Justice and Human Rights of the Union. Instead of playing a
full legislative role, the Pan-African Parliament acts, for the time being, as a mere
consultative body.
The Assembly of the Union, the Executive Council, the Pan-African Parliament and
the Peace and Security Council are the political organs of the Union. The
administrative organs are the Commission of the Union and the Permanent
Representatives Committee, while the technical organs are the Specialized Technical
Committees and the Economic, Social and Cultural Council. The Court of Justice and
Human Rights of the Union is, of course, the judicial organ. The African Central
Bank, the African Monetary Fund and the African Investment Bank together make up
the financial institutions of the Union. Unlike the UN Charter and the OAU Charter,
the AU Constitutive Act makes no explicit distinction between ‘principal’ and
‘subsidiary’ organs.
133

The Assembly of the Union, the Executive Council, the Commission, and the Specialized Technical
Committees are equivalent to the Assembly of the Heads of State and Government, the Council of
Ministers, the General Secretariat, and the Specialized Commissions of the OAU institutional structure.

83
In terms of modalities in bringing the current institutions into operation, the AU
Assembly determines the functions, powers, composition and organization of the
Commission of the Union, the Permanent Representatives Committee and the
Economic, Social and Cultural Council by way of resolutions. Protocols establishing
the Pan-African Parliament and the Court of Justice have been adopted and have
received the required number of ratifications to enter into force. 134 Concerning the
financial institution, as of February 2012 only the Protocol on the African Investment
Bank has been adopted (on 30 June 2009) and it is still to enter into force.
II.2.3.1 The Assembly
The Assembly of the Union is composed of the Heads of State and Government of the
Member States of the AU or their duly accredited representatives and it is the supreme
decision-making organ of the AU. 135 The Assembly meets at least once a year in
ordinary session and it may meet in extraordinary session at the request of any
Member State and on the approval, by a two-thirds majority, of the AU Member
States. 136 Having said this, one has to note that in 2004 the Assembly took a decision
that it should meet twice a year to mark its increasing responsibilities in dealing with
many challenges facing the African continent. 318137 According to Article 5 (1) of the
Rules of Procedure of the Assembly, the sessions of the Assembly have to be held at
the Headquarters of the Union in Addis Ababa, Ethiopia unless an AU Member State
invites the Assembly to hold a session in its country. Nevertheless, despite this
possibility, the Assembly must at least hold one session at the Headquarters of the AU
every other year on the basis of its calendar. 138
As we noted above, the Assembly is the supreme organ of the Union and the only
organ where every Member State is represented at the highest level. By virtue of the
AU Constitutive Act, the Assembly wields enormous power. It determines the
common policies of the Union; monitors their implementation; admits new members;
expels or suspends member States that flout the AU’s objectives and principles;
establishes organs of the Union; and receives, considers, and takes decisions on
reports and recommendations by other organs of the Union. Makinda and Okumu note
that the AU Assembly has the potential to become a dictatorial body since the AU
Constitutive Act invests the Assembly with enormous power but does not provide
inbuilt checks on the excesses of that power or any avenues for reviewing the
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appropriateness of its actions. 139 Hopefully, this concern will be addressed by the
foreseen merged African Court of Justice and Human Rights. Furthermore, “the
Assembly as it stands does not meet the requirements for democracy, accountability,
and popular participation” in the sense that the Constitutive Act provides no
mechanisms for the people, civil society organizations, and the corporate sector to
lobby the Assembly directly. 140
One of the most important functions of the AU Assembly is to determine the common
policies of the AU. 141 These policies are to concretize the objectives of the Union and
may relate, for example, to the acceleration of political and socio-economic
integration, and the promotion of sustainable development and good governance.
Other specific tasks of the Assembly include the adoption of the Union’s budget, the
appointment of the judges of the Court of Justice and Human Rights of the Union, the
appointment of the Chairperson of the Commission of the Union together with his/her
deputies as well as the Commissioners, and the determination of their functions and
terms of office. 142 Pending the establishment of the African Court of Justice and
Human Rights, it is the Assembly which has the power to interpret the AU
Constitutive Act.143 Most importantly, it is up to the Assembly to decide upon the
AU’s intervention in a Member State in respect of grave circumstances, namely war
crimes, genocide and crimes against humanity or upon the AU’s intervention in a
Member State at the request of that Member State in order to restore peace and
security. 144 Last but not least, it is the Assembly which is empowered to impose
sanctions upon Member States for a violation of the principles provided for in the AU
Constitutive Act and the rules of procedure, for the non-payment of their obligations,
for non-compliance with the decisions of the Union, or for unconstitutional changes of
government. 145
The wisdom of vesting such extensive powers in a plenary organ that meets only once
a year might be doubted. This concern is probably addressed by the provision in the
Constitution Act which provides that “the Assembly may delegate any of its powers
and functions to any organ of the Union.” 146 With this delegation, there is a
possibility that some of the business of the Assembly can be dealt with by other
organs which are likely to proceed to consultations with specialists and civil society
organizations. 147
One has to note that the AU Constitutive Act creates ‘the Office of the Chairperson of
the Assembly’ to be held for a non-renewable period of one year by a Head of State or
Government elected after consultation among Member States. 148 The one-year
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mandate can be renewable under certain circumstances, as was the case with the then
Nigerian President Olusegun Obasanjo, who served from July 2004 to January
2006. 149 The AU Chairperson, elected by his/her peers, leads the Assembly and has as
his/her functions, among other things, to convene the sessions of the Assembly, to
open and close the sessions, to guide the proceedings of the Assembly, and in
consultation with the Chairperson of the Commission to represent the Union between
AU summits.150 The Chairperson of the Assembly is assisted by the Bureau composed
of 14 Vice-Chairpersons elected by the Assembly on the basis of equitable
geographical representation and after due consultation. 151 It is worth mentioning that
the post of the Chairperson of the AU is conferred on a person and not on an
institution with among other implications the fact that a Head of State or Government
whose office in his/her country may expire in the following year cannot be elected as
President of the AU. This is contrary to the European Union where the rotating sixmonth presidency is conferred on a Member State and not on a Head of State or
Government.

II.2.3.2 The Executive Council
The AU Executive Council is comprised of the Ministers of Foreign Affairs of the
Member States of the AU or such other Ministers or Authorities as designated by the
Governments of the Member States. 152 Its composition is similar to the OAU’s
Council of Ministers. 153 Anyangwe notes that the name change from ‘Council of
Ministers’ under the OAU to ‘Executive Council’ is significant and probably a
harbinger of a continental government. 154 The Executive Council is made up of
appointees of the Assembly and is hence responsible to it.155 It plays a central role in
the sense that it prepares the agenda for the AU summit, considers proposals before
the Assembly decides on them and monitors the implementation of policies
formulated by the Assembly. 156
The Executive Council meets at least twice yearly in ordinary session at the AU
Headquarters or in any other inviting African country. 157 It may also meet in
extraordinary session if a Member State requests such a meeting and the request is
approved by two-thirds of all Member States. 158 As the Executive Council prepares
the sessions of the Assembly, for practical aspects the Executive Council always holds
its sessions immediately before the meetings of the Assembly. The sessions of the
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Executive Council are chaired by the Minister of Foreign Affairs or equivalent
authority whose Head of State or Government is the Chairperson of the Assembly
when the session is held at the AU Headquarters. Otherwise, when the Executive
Council has accepted an invitation from an AU Member country to hold it session in
that country, the session is chaired by the Minister of Foreign Affairs of that hosting
country. 159 Like the Assembly, the Executive Council reaches its decisions by
consensus, in the absence of which a two-thirds majority is required. 160 However,
concerning procedural matters, only a simple majority is necessary. 161 One has to note
that each Member Sate of the Executive Council is entitled to one vote with the
exception of a Member State that is the subject of AU sanctions; such a state does not
have the right to vote. 162
The Executive Council has received a series of powers and functions. The attributes
of this organ can be summarized in two main points. On the one hand, the Executive
has to coordinate and take decisions on policies in areas of common interest to
Member States. 163 On the other hand, it has the duty to consider issues referred to it
and to monitor the implementation of policies formulated by the Assembly. 164 The
areas of common interest include 165 foreign trade, energy, industry and mineral
resources; food, agricultural and animal resources, livestock production and forestry;
water resources and irrigation; environmental protection, humanitarian action and
disaster response and relief; transport and communications; insurance; education,
culture, health and human resource development; science and technology; nationality,
residency and immigration matters; social security, including the formulation of
maternity and childcare policies, as well as policies relating to the disabled and the
handicapped; and, finally, the establishment of a system of African awards, medals
and prizes. The AU provides for a possibility for the Executive Council to be
discharged of its huge mandate by delegating any of its powers and functions in the
areas mentioned to the Specialized Technical Committees. 166
II.2.3.3 The Permanent Representatives Committee
As the name suggests, the Permanent Representatives Committee (PRC) is composed
of the permanent representatives (ambassadors) accredited to the Union by Member
States and other duly accredited plenipotentiaries of Member States. 167 It has been
dubbed as ‘the ambassadors club’. The PRC was not formally recognized under the
OAU, but it is similar to the Committee of Ambassadors and the Committee of
Permanent Representatives under the European Community Treaty. 168 It is rightly
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submitted that the PRC “serves as an advisory body to the Executive Council” 169 as it
is mainly mandated with two missions: to prepare the work of the Executive Council
and to act on whatever instructions the Executive Council might be minded to give
it. 170 The heavy task of the PRC can be mitigated by the power vested therein to set
up such sub-committees or working groups as it may deem necessary. 171
II.2.3.4 The Pan-African Parliament
The Pan-African Parliament (PAP) is another AU organ established under Article 2 of
the Protocol to the Treaty Establishing the African Economic Community Relating to
the Pan-African Parliament (the PAP Protocol) and in accordance with Article 17 of
the AU Constitutive Act. According to Article 17 (1) of the Constitutive Act, the
establishment of the Pan-African Parliament (PAP) aims to ensure the full
participation of African peoples in the development and economic integration of the
continent. The composition, functions, powers and organization of the PAP are
governed by the PAP Protocol adopted on 2 March 2001. 172 It is important to indicate
that the drafting of the PAP Protocol was at an advanced stage when the AU
Constitutive Act was adopted in July 2000. On 14 November 2003, Senegal became
the 24th member of the AEC to deposit the instrument of ratification of the PAP
Protocol. The required ratification of a simple majority of EAC Member States was
then met and the Protocol entered into force on 14 December 2003. 173 The PAP was
inaugurated in Addis Ababa, Ethiopia on 18 March 2004 and its permanent seat is
located in Midrand, Johannesburg, South Africa.
Article 2 of the PAP Protocol spells out the immediate and ultimate aim of the PAP.
Currently, the PAP only has a consultative and advisory role in relation to other
organs of the AU. 174 It may exercise such consultative and advisory power either at
the request of the AU organs or at its own initiative. 175 However, in the long run the
PAP is expected to evolve into an institution with full legislative powers 176 playing a
vital role in the implementation of the objectives and principles enshrined in the AU
Constitutive Act. Hence, according to the PAP Protocol, the PAP was established with
the aim for it to serve as a deliberative continental body, acting as a common platform
where African peoples and their grass-roots organizations become more involved
in discussions and decision-making on the problems and challenges facing the African
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continent. 177 In this sense, Article 2 (2) of the PAP Protocol underlines that “the PanAfrican Parliament shall represent all the peoples of Africa.”
With such limited powers, and lacking important legislative and supervisory powers
on important decision-making in the AU, the PAP cannot play the traditional
oversight role of parliaments. 178 Hence, for the time being, the powers of the PAP are
inter alia limited to examining, discussing, expressing opinions or giving advice to
the AU policy organs or regional organizations on matters such as the promotion and
protection of human rights, the promotion and consolidation of peace, stability,
security, democracy, good governance and the rule of law, and the facilitation of
cooperation and development in Africa, namely among African Regional Economic
Communities.179 The PAP makes recommendations or passes resolutions on such
matters of common interest relating to the African continent in general. 180
The PAP represents all African peoples on an equal basis in respect of the sovereign
equality of States. AEC Member States are equally represented in the PAP by 5
elected or designated parliamentarians from the National Parliament or other
deliberative body of each Member State. 181 However, one should mention that, once
accepted, the Pan-African parliamentarians act and vote independently from their
national parliaments or any other authority. 182 As part of the gender equality policy
within the AU, the five State representatives must include at least one woman and
must reflect the diversity of political opinions in the National Parliament. 183 At the
time of writing, out of 230 members, 20 percent of the PAP members are women and
this contrast sharply with the Assembly where there is only one woman, Ellen
Johnson Sirleaf, the incumbent President of Liberia, and only two female Foreign
Ministers as members of the Executive Council.184 One has to note that the current
mode of designating members of the PAP hampers the political diversity that it is
supposed to reflect. Presently, there are no common rules of procedure for the
appointment of the PAP parliamentarians; besides this, in the majority of countries
there is no clear alignment of political forces on specific ideological lines, but rather
on ethnic and regional lines. 185 However, one can expect that this issue will be
redressed when members of the PAP will be elected by universal adult suffrage as is
foreseen.
The term of office of each Member of Pan-African Parliament (MPAP) runs
concurrently with the member’s term in parliament in his or her country. One
consequence of this is that the seat of a MPAP becomes vacant if his or her
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membership of the national parliament comes to an end. 186 The PAP works on a parttime model, it meets at least twice a year in ordinary session, each of which may last
for up to one month. 187 However, the PAP may hold an extraordinary session at any
time at the request of two-thirds of the Pan-African Parliamentarians, the Assembly or
the Executive Council.188 The proceedings of the PAP are open to the public, unless
otherwise directed by the Bureau of PAP 189 which is composed of a President and
four Vice-Presidents. 190
As is indicated above, the PAP is inter alia mandated to work towards harmonizing
the laws of the AU Member States and to work in close co-operation with national
parliaments and the parliaments of the Regional Economic Communities. 191 To this
end, it may convene annual consultative fora with these parliaments to discuss matters
of common interest. 192 The status of the legislation to be generated by the PAP gives
rise to certain questions, namely whether such legislation will have priority over
national legislation and decisions by sub-regional economic organizations in the same
field. 193
II.2.3.5 The African Court of Justice and Human Rights
Articles 5 and 18 of the AU Constitutive Act provide for the establishment of a Court
of Justice of the AU, as one of the organs of the Union, whose statute, composition
and functions are to be defined in a protocol relating thereto. Hence, on 11 July 2003
the 2nd Ordinary Session of the AU Assembly held in Maputo, Mozambique adopted
the Protocol of the Court of Justice of the African Union (ACJ Protocol). 194 The
Protocol establishes the African Court of Justice (ACJ) as the principal judicial organ
of the AU. 195 Like the other main regional organizations which have also established
courts to decide disputes under their respective treaties, the AU provided for the ACJ
which has to be seized with matters of interpretation arising from the application or
implementation of the AU Constitutive Act and other instruments adopted within the
framework of the AU. It is noteworthy that the OAU did not have an equivalent
institution while most of the African Regional Economic Communities have
established courts to decide disputes under their respective treaties.
In the framework of the 1981 African Charter on Human and Peoples’ Rights an
agreement was finally reached thanks to pressure from human rights’ advocates to
create an African Court of Human and Peoples’ Rights (ACHPR) with the aim being
to complete and reinforce the remit of the African Commission on Human and
Peoples’ Rights as well as the African Committee of Experts on the Rights and
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Welfare of the Child. On 10 June 1998 the Assembly of Heads of State and
Government of the OAU adopted in Ouagadougou, Burkina Faso, the Protocol to the
African Charter on Human and Peoples’ Rights on the Establishment of an African
Court of Human and Peoples’ Rights. 196 The Protocol entered into force on 25
January 2004 and the Court came into being in 2006 when the first judges were
appointed. The seat of the ACHPR is in Arusha, Tanzania in the premises of the
International Criminal Tribunal for Rwanda (ICTR).
While the planning for the ACHPR was still under way, the ACJ was in the process of
being set up. This implies that the AU was engaged in two parallel processes of
setting up two courts. The then Chairperson of the AU Assembly, President Olusegun
Obasanjo of Nigeria, revived an earlier wise idea to merge the two foreseen courts,
the ACHPR and the ACJ, namely for the sake of saving costs and the rationalization
of pan-African institutions. Obasanjo’s suggestion was accepted by the AU Assembly.
Hence, during the 3rd and 5th ordinary sessions held respectively in Addis Ababa,
Ethiopia, 6-8 July 2004, and Sirte, Libya, 4-5 July 2005, the AU Assembly took the
decision to merge the ACHPR and the ACJ. 197 Three years later the AU Assembly, in
its 11th Ordinary Session held in Sharm EL-Sheikh, Egypt, adopted the Protocol on
the Statute of the African Court of Justice and Human Rights (ACJHR Protocol) on 1
July 2008. 198 The ACJHR Protocol merges the ACHPR and the ACJ into one single
court, the African Court of Justice and Human Rights (ACJHR)199 and it thereby
amended the AU Constitutive Act where references made to the “Court of Justice”
have henceforth to be read as references to the “African Court of Justice and Human
Rights.” 200 Consequently, the ACJHR became the principal judicial organ of the
AU. 201 Understandably, the ACJHR Protocol replaced the two earlier protocols
establishing the two separate courts. The Protocol is now open for signature and
ratification by AU member States and, together with the Statute of the ACJHR
annexed to it, will enter into force 30 days after 15 States have deposited their
instruments of ratification. 202 It is deplorable that by the time of finalizing the drafting
of the present chapter, i.e. December 2011, out of fifty four AU Member States only
twenty five have signed the Protocol and, among them, only three (Burkina Faso,
Libya, and Mali) have ratified and deposited the instrument of ratification of the
ACJHR Protocol. 203 For the moment, the seat of the ACJHR shall be the same as the
seat of the transitional African Court of Human Rights, i.e. Arusha, Tanzania,
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although the Court may sit in any other Member State to the Protocol if circumstances
so warrant but with the consent of the Member State concerned. 204
The merged Court is intended to have two sections: a General Affairs Section and a
Human Rights Section. One has to note that, for the time being, there are increasing
voices calling for the Court to have criminal jurisdiction in order for it to challenge
the culture of impunity that some top political and military elites enjoy in Africa. It is
submitted that the criminal jurisdiction of the Court, especially for international
crimes such as genocide, war crimes and crimes against humanity, would really prove
the commitment of the AU to promote and protect human rights.
The General Affairs Section shall be competent to hear all cases with the sole
exception of those cases concerning human and or peoples’ rights. 205 In other words,
the General Affairs Section was broadly bestowed with all the competences which
were assigned to the stillborn African Court of Justice. 206 Hence, in accordance with
Article 28 of the Statute of the ACJHR, the General Affairs Section has the
jurisdiction to address all legal disputes submitted to it relating to the interpretation
and application of the AU Constitutive Act and all other legal instruments adopted
within the framework of the AU and/or the OAU. It also has competence to address
any question of international law or relating to the interpretation, application or
validity of all acts, decisions, regulations and directives emanating from AU organs.
In contentious cases, the ACJHR is competent to establish the existence of facts
constituting a breach of obligations owed to AU States Parties as well as the nature or
extent of the reparation to be made for the breach of an obligation. 207
As the name of the section suggests, the Human Rights Section shall be competent to
hear all cases relating to human and or peoples’ rights. The competence of the General
Affairs Section described above remains the same for the Human Rights Section
although it is exclusively limited to human rights matters. Specifically, the Human
Rights Section has jurisdiction over legal disputes relating to the interpretation and
application of the 1981 African Charter on Human and Peoples’ Rights, the 1990
African Charter on the Rights and Welfare of the Child, the 2003 Protocol to the
African Charter on Human and Peoples’ Rights on the Rights of Women in Africa, or
any other legal instrument relating to human rights ratified by the States Parties
concerned by a case before the section. 208 It is worth indicating that if the Court finds
that there has been a violation of a human right(s), Article 45 of the Statute of the
ACJHR allows the Court to “order any appropriate measures in order to remedy the
situation, including granting fair compensation.”
One has to note that both sections of the Court shall have an advisory jurisdiction.209
Hence, Organs of the AU such as the Assembly, the PAP or any other organ of the
Union authorized by the Assembly are expected to seek an advisory opinion from the
Court on any legal question such as the interpretation of any AU text or any
international legal text which is of interest. Hence, the advisory function of the ACJ is
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likely to assist the AU’s organs in the resolution of legal questions that affect their
work, for instance a conflict of competence among them by providing them with the
means to resolve those legal questions on which their daily work depends. 210 In the
case of doubt as to whether a matter falls exclusively within the competence of a
given section or in case of a cross-cutting matter, the section seized with the case may,
if it deems it necessary, refer the case to the Full Court, i.e. a joint sitting of the
General Affairs and Human Rights Sections, for consideration. 211
The ACJHR shall be composed of 16 Judges, subject to a review by the Assembly
upon the recommendation of the Court, split into 8 Judges for the General Affairs
Section and 8 Judges for the Human Rights Section. 212 The Judges shall be nationals
of the States Parties to the ACJHR Protocol; however, no two Judges may at the same
time be nationals of the same State Party. 213 The Judges shall be elected by the
Executive Council by secret ballot. The candidates who obtain a two-thirds majority
and the highest number of votes shall be elected and appointed by the Assembly. In
appointing the Judges, the AU Assembly is instructed to take three factors into
consideration: the composition of the Court must not only reflect the principal legal
traditions of Africa but it must also guarantee an equitable representation of different
African regions by the Assembly. Where possible, each geographical region shall be
represented by 3 Judges, except for the Western African Region which shall have 4
judges, given its size and diversity. 214 Lastly, it is equally important that the AU
Assembly ensures that there is equal gender representation in the Court, as Member
States themselves are required to adhere to an equitable gender balance when
submitting their two candidates for the post of ACJHR Judge. 215
It is indeed crucial for the efficiency and effectiveness of the ACJHR that its Judges
are from the ranks of highly qualified lawyers whose independence and personality is
beyond question. It is in this perspective that the Statute of ACJHR sets high objective
criteria that potential Judges have to meet. According to the Statute, the Judges must
be persons who are ‘impartial and independent’, and have ‘high moral character’ and
“possess the necessary qualifications required in their respective countries for
appointment to the highest judicial offices, or are jurists of recognized competence in
international law and/or human rights law.” 216 The 16 elected Judges shall hold office
for a period of six years renewable only once, although the term of office of 8 Judges,
4 from each section, shall expire after four years in office for the sake of the
continuity of the Court. 217 It is important to note that all Judges, with the exception of
the President and the Vice-President, shall perform their duties on a part-time basis 218
and they are prohibited from performing all activities which are incompatible with
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their judicial profession, i.e. activities which might infringe upon their independence
and impartiality. 219
Disputes shall be submitted to the either section of the Court by written application
through the Registrar. 220 If the dispute is intended for the General Affairs Section, the
application shall indicate the subject of the dispute, the applicable law as well as the
basis of the section’s jurisdiction. 221 If the case is intended for the Human Rights
Section, the application shall indicate, in addition to the above indications, the right(s)
alleged to have been violated, and, whenever possible, the provision(s) of a human
rights instrument ratified by the State concerned. 222
Article 29 (1) of the ACJHR Protocol sets out the list of entities and persons entitled
to submit cases to the General Affairs Section. According to that article cases may be
submitted by States that are parties to the ACJHR Protocol; the AU Assembly, the
PAP and other organs of the Union authorized by the Assembly; and a staff member
of the Commission on appeal under the terms and conditions laid down in the Staff
Rules and Regulations of the AU. Presumably, staff members of the Commission
shall in particular be parties in disputes arising out of the interpretation and
application of the Staff Rules and Regulations of the AU. 223 This implies that,
contrary to the ICJ where only States are parties in a contentious case, before the
ACJHR not only the organs of the AU but also natural persons, but exclusively staff
members of the Commission, are entitled to be parties to a case. Non-AU States have
no locus standi to submit cases to the Court. Besides, the Court is precluded from
dealing with any dispute involving an AU Member State that has not ratified the
ACJHR Protocol. 224
With regard to Human Rights cases, Article 30 determines those who are entitled to
submit applications for alleged violation(s) of a right(s) guaranteed by any legal
human rights instrument which is relevant to human rights ratified by the ACJHR
Protocol Member State. Those entities include State Parties to the Protocol; the
African Committee of Experts on the Rights and Welfare of the Child; the African
Intergovernmental Organizations accredited to the AU or its organs; and African
National Human Rights Institutions. Importantly, individuals and relevant human
rights NGOs accredited to the AU or to its organs may also submit a case to the Court,
but subject to the condition that the State concerned has submitted a special
declaration accepting the competence of the Court to receive and hear human rights
cases brought by such entities.225 It is very unfortunate that the drafters of the Protocol
and the Statute of the African Court of Justice and Human Rights have denied
automatic standing or direct access to individual victims of human rights abuses and
human rights NGOs as is the case with the European Court of Human Rights 226 or the
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African Commission on Human and Peoples’ Rights. 227 Denying individuals and
NGOs from having direct access was presumably prompted by the fear that should
they have been given such a right, African States would refuse or be reluctant to sign
the Protocol establishing the Court as proven by the fact that, so far, among the few
States which have signed the ACJHR Protocol, only two States (Burkina Faso and
Mali) have accepted direct access to the Court for individuals and NGOs. One can
only agree with the Coalition for an Effective African Human and Peoples’ Rights
that refusing direct access to the Court to individuals, in particular and to NGOs
constitutes a retrograde step in ensuring access to justice for all in Africa and thus
dilutes the effectiveness of the continental judicial system and runs contrary to the
provisions on access to justice in several international human rights instruments. 228
It is self-evident that the function of the Court shall be to decide, in accordance with
international and human rights law, such disputes as are submitted to it. In deciding
upon a case, the Court will have to look for solutions from various sources of law
similar to those of the ICJ as provided for by Article 38 (1) of the ICJ Statute. Hence,
in terms of Article 31 of the Statute of the ACJHR, the Court shall refer to: 229 the
Constitutive Act of the African Union; international treaties, whether general or
particular, ratified by the contesting States; international custom as evidence of a
general practice accepted as law; the general principles of law recognized universally
or by the African States; judicial decisions and writings of the most highly qualified
publicists of various nations as well as the regulations, directives and decisions of the
Union as a subsidiary means for the determination of the rules of law.
It is worth underlining the fact that like the ICJ the ACJHR is empowered to decide a
case ex aequo et bono, if the parties agree thereto. 230 The decisions of the Court shall
be final, except in the case of revision, and they shall be binding upon the parties. 231
As Sonya Sceats has pointed out, the true test of the success of the ACJHR will be the
level of compliance with its decisions. 232 Hence, parties to the dispute are required to
comply with the Court decision in good faith. 233 If a party fails to comply with the
decision, the Court shall refer the matter to the AU Assembly for consideration and, if
necessary, the latter shall impose political, economic or any other sanction as it deems
appropriate in order to bring the failing party into compliance with the Court’s
decision. 234 At the end of the day, the effectiveness as well as the success or failure of
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the envisaged ACJHR shall very much rely on the political will of the AU Member
States.

II.2.3.6 The Commission
The Commission of the AU, which serves as its secretariat and executive organ, is
composed of the Chairperson, his or her deputy and eight commissioners assisted by
the necessary staff for the smooth functioning of the organ. 235 This organ, equivalent
to the General Secretariat under OAU, centralizes power within the AU, administers
matters and coordinates the activities and meetings within the organization; in brief,
the Commission runs the day-to-day business of the organization in between
summits.236 As the administrative and executive hand of the AU, the Commission has
received a huge mandate and enormous functions 237 that Makinda and Okumu judged
to be “unlimited and overwhelming power.” 238 Specifically, the Commission is
charged with, among other things, 239 representing the AU; initiating proposals,
namely the AU budget, programmes and policies, to be considered by the competent
AU policy organs; coordinating and monitoring the implementation of the decisions
adopted by other AU organs; managing the budget, financial resources as well as the
assets and liabilities of the AU; ensuring the promotion of peace, democracy, security
and stability in the African continent; providing operational support to the Peace and
Security Council; preparing and submitting annual reports on the activities of the
organization to the Assembly, the Executive Council and the Parliament, etc. In brief,
the AU Commission serves as ‘the engine’ or ‘the operating tower’ of the AU. It is
important to underline that in its entire mandate and functions the AU Commission is
accountable to the Assembly and the Executive Council. 240
The AU Commission is made up of eight portfolios, each one headed by a
Commissioner. Those portfolios are the following: 241 Peace and Security; Political
Affairs; Trade and Industry; Infrastructure and Energy; Social Affairs; Rural
Economy and Agriculture; Human Resources, Science and Technology; and
Economic Affairs. As the central organ of the AU, the Commission serves as the focal
point in the relationships between the AU and external partners. It also serves as the
depository organ for all instruments of ratification or accession to legal instruments
concluded in the framework of the AU. 242 It is also charged with notifying the AU
Member States of the state of ratification, accession or amendment of those
instruments as well as registering them with the Secretariat of the UN as required by
paragraph 1 of Article 102 of the UN Charter. The AU Commission is also the
coordinating body of the Conference on Security, Stability, Development and
Cooperation in Africa (CSSDCA).
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It should be mentioned that in the framework of strengthening the institutional
framework of the AU and in order to accelerate the economic and political integration
of the continent, the Assembly has decided and committed itself to transform the AU
Commission into the African Union Authority. 243 The transformation has to be
inscribed in the large controversial project, spearheaded by the former Libyan leader
Muammar Ghaddafi, to transform the African Union into an African Union
Government or United States of Africa, a political federation modeled on the United
States of America. At the time of writing, the process of transforming the AU
Commission is at an advanced stage following several study reports, meetings and
consultations; discussions are currently at the level of the consideration and approval
of legal instruments on the transformation. The envisaged African Union Authority
shall be structured so as to comprise the President, the Vice President and Secretaries
with portfolios based on areas of shared responsibility as agreed upon by the African
Union. 244 Furthermore, the Secretariat of the New Partnership for Africa’s
Development (NEPAD) has been formally integrated into the AU Commission. In
fact, in the move to integrate the NEPAD into the structures and processes of the AU,
the AU Assembly approved “[t]he establishment of the NEPAD Planning and
Coordinating Agency (NPCA) as a technical body of the African Union in the
replacement of the NEPAD Secretariat.” 245
One has to indicate that the AU Commission is headed by the Chairperson of the
Commission who is considered as the Chief Executive Officer, the legal
representative of the AU and the accounting officer of the Commission. 246 It is in this
capacity that the statutes of the Commission assign to the Chairperson of the
Commission important functions and responsibilities in the functioning of the AU.
Hence, the Chairperson is, inter alia, mandated to undertake measures aimed at
promoting and popularizing the objectives of the Union and enhancing its
performance; promoting cooperation with other organizations for the furtherance of
the objectives of the Union; participating in and keeping records of the deliberations
of the Assembly, the Executive Council, the PRC, the Committees and any other
organs of the Union as may be required; submitting reports requested by the
Assembly, the Executive Council, the PRC, the Committees and any other organs of
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the Union as may be required; preparing an Annual Report on the activities of the
Union and its organs; carrying out such other functions as may be determined by the
Assembly or the Executive Council; and supervising the functioning of the
Headquarters and other offices of the Union.
Given the importance, the powers and the statute of the Chairperson of the
Commission, he/she is rightly considered as the principal administrative officer of the
AU and the leading international civil servant in Africa. Understandably, the holder of
this office must ideally be an African person of the highest competence and
integrity. 247 The current Chairperson of the Commission is Dr Nkosazana Dlamini
Zuma from South Africa who was elected in July 2012. 248 Mrs. Zuma, the first
woman to head the African organization (OAU and AU), was elected at the fourth
round while the Assembly had failed to depart the votes between her and the
incumbent and contender Jean Ping from Gabon. 249 As we noted at the beginning of
this section, the Chairperson of the Commission is assisted by a deputy Chairperson 250
and eight Commissioners as well as other necessary staff. It is within this perspective
that under the Chairperson one finds the Bureau of the Chairperson, different
directorates and units as well as the AU Legal Counsel. It is worth mentioning that
the Chairperson, the Deputy Chairperson as well as the Commissioners have to be
appointed by the Assembly on the basis of a gender balance and with a view to the
equitable representation of all sub-regions. 251 These officials, like all AU staff, are
forbidden to seek or to receive instructions from any government or authority outside
the AU. 252
II.2.3.7 Economic, Social and Cultural Council
The founders of the AU claim that the aims and aspirations of the AU were a
response to the calls for democracy and development from Africa’s vibrant civil
society institutions and that the AU is a people-oriented organization. Thus, in a bid to
build a strong partnership between the governments and civil society, the AU
Constitutive Act, contrary to the OAU Charter, 253 provides for an Economic, Social
and Cultural Council (ECOSOCC). The ECOSOCC is presented as an opportunity for
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African civil society organizations to play an active role in charting the future of the
African continent and organizing themselves in partnership with African governments
to contribute to the principles and programmes of the Union. To put it succinctly, the
ECOSOCC constitutes a point of entry for African civil society participation, albeit in
an advisory capacity, in the work of the African Union. 254 Indeed, Article 22 of the
AU Constitutive Act, supplemented by Article 3 (1) of the Statutes of the
ECOSOCC, 255 describes the latter as “an advisory organ of the African Union
composed of different social and professional groups of the Member States of the
African Union which plays the role of advisory organ.” The ECOSOCC role is
reduced to a mere advisory role in so far as it is contrary to its UN counterpart which,
as the principal organ, has significant functions but few powers and an extensive role
within the UN system. 256
In accordance with the objectives of the African Union, the functions of the
ECOSOCC as an advisory organ include, among other things, to: 257
1. Contribute, through advice, to the effective translation of the objectives, principles
and policies of the Union into concrete programmes, as well as the evaluation of these
programmes;
2. Undertake studies that are recommended or deemed necessary by any other organ of
the Union and to submit recommendations accordingly;
3. Carry out other studies as it deems necessary and to submit recommendations as
appropriate;
4. Contribute to the promotion of popularization, popular participation, sharing of best
practices and expertise, and to the realization of the vision and objectives of the
Union;
5. Contribute to the promotion of human rights, the rule of law, good governance,
democratic principles, gender equality and children’s rights;
6. Promote and support efforts of institutions engaged in a review of the future of Africa
and forge Pan-African values in order to enhance an African social model and way of
life;
7. Foster and consolidate partnership between the Union and civil society organizations
through effective public enlightenment, mobilization and feedback on the activities of
the Union;
8. Assume such other functions as may be referred to it by any other organ of the Union.

The composition of ECOSOCC includes 258 African social groups such as those
representing women, children, the youth, the elderly and people with disabilities and
special needs; professional groups such as associations of artists, engineers, the
media, academia, business organizations, etc; non-governmental organizations
(NGOs), community-based organizations (CBOs) and voluntary organizations; and
cultural organizations. The composition of ECOSOCC, extended also to social and
254
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professional groups of the African Diaspora, is made up of the huge number of 150
civil society organizations (CSOs) belonging to the different social and professional
groups of Member States. 259 The structure of the ECOSOCC includes a General
Assembly, a Standing Committee, 10 Sectoral (sic) Cluster Committees and a
Credentials Committee. 260

II.2.3.8 The Peace and Security Council
The Peace and Security Council (PSC) was not provided for in the initial text of the
AU Constitutive Act. It was established in accordance with Article 5 (2) 261 of the AU
Constitutive Act by the Protocol on Amendments to the Constitutive Act 262 but
specifically by the Protocol Relating to the Establishment of the Peace and Security
Council of the African Union (hereinafter the PSC Protocol). The PSC Protocol was
adopted by the AU Assembly at its first Summit on 9 July 2002 in Durban, South
Africa 263 and entered into force on 26 December 2003. 264 Like the Security Council,
the PSC is the AU organ charged with primary responsibility for conflict prevention,
management and resolution. 265 In this role the PSC replaced the former Mechanism
for Conflict Prevention, Management and Resolution established under the OAU
which, for transitional measures, was incorporated as one of the organs of the AU at
the 37th Ordinary Session of the Assembly of Heads of State and Government of the
OAU held in Lusaka, Zambia from 9 to 11 July 2001. 266
As far as the prevention, management and resolution of conflicts are concerned, the
PSC is considered to have received many powers and is consequently greatly
strengthened compared to the defunct OAU Mechanism. The AU texts describe the
PSC as “the standing decision-making organ for the prevention, management and
resolution of conflicts” as well as a “collective security and early-warning
arrangement to facilitate timely and efficient response to conflict and crisis situations
in Africa.” 267 Thus, the PSC has a far-reaching mandate in the field of peace and
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security. According to Article 3 of the PSC Protocol, the PSC mandate includes
promoting peace and stability in Africa; anticipating conflicts and, when they have
occurred, undertaking peace-making and peace-building functions for the resolution
of those conflicts; promoting and implementing peace-building and post-conflict
reconstruction activities in order to consolidate peace and prevent the resurgence of
violence; coordinating and harmonizing continental efforts in the prevention and
combating of international terrorism in all its aspects; developing a common defence
policy for the Union; promoting and encouraging democratic practices, good
governance and the rule of law, the protection of human rights and fundamental
freedoms, respect for the sanctity of human life and international humanitarian law, as
part of the efforts to prevent conflicts.
The PSC shares most of its guiding principles with the AU as provided for in their
respective constituting instruments. Worth mentioning are principles stipulating “the
right of the Union to intervene in a Member State pursuant to a decision of the
Assembly in respect of grave circumstances, namely war crimes, genocide, and
crimes against humanity, in accordance with Article 4 (h) of the Constitutive Act” 268
and “the right of Member States to request intervention from the Union in order to
restore peace and security, in accordance with Article 4 (j) of the Constitutive Act.” 269
Being the core concern of the present work, these two principles will be analyzed in
Chapter four. From the outset, it is important to underline that the PSC plays a central
role with regard to the implementation of the two principles since it is the organ which
recommends (or decides on) an intervention and approves the modalities of that
intervention. 270
With regard to its composition, the PSC is composed of 15 members elected by the
Executive Council and appointed by the Assembly on the basis of equal rights. Within
the perspective of ensuring continuity in the Council, 10 of its members are elected
for a term of two years and 5 for a term of three years. 271 Anyangwe has pointed out
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that the limited composition of this organ means that it can take decisions and adopt
them quickly as well as implementing them promptly and he expressed the hope that
the method of decision-making would enhance rather than clog the effectiveness of
the organ. 272
The selection process for Member States of the PSC has to be done while respecting
the principle of equitable regional representation and rotation. In addition, for each
prospective Member State of the PSC, the Assembly must take into consideration a
whole range of criteria, namely: 273 its commitment to upholding the principles of the
Union; its contribution to the promotion and maintenance of peace and security in
Africa; its capacity and commitment to shoulder the responsibilities entailed in
membership; its participation in conflict resolutions and peace operations in Africa; its
willingness and ability to take responsibility for conflict resolution initiatives on the
continent; its contribution to the Peace Fund and/or Special Fund created for this
specific purpose; its respect for constitutional governance as well as the rule of law
and human rights; and its commitment to honour its financial obligations towards the
Union. It is obvious that some States would exclude themselves from PSC
membership if these criteria were objectively applied.
It is appealing to compare the PSC with the UN Security Council. First of all, one has
to note that the PSC is structured in an egalitarian manner. Contrary to the UN
Security Council, the PSC has no permanent members and there is, as a principle,
nothing like ‘big power’ considerations for membership of the Council. Furthermore,
no member of the PSC is vested with the power of veto and each member has one
vote. 274 Decisions of the PSC are generally guided by the principle of consensus,
otherwise by a majority vote as follows: a simple majority on procedural matters and
a two-thirds majority on all other matters. 275 It is noteworthy that, like in the case of
the Security Council, the AU Member States agree that in carrying out its duties, the
PSC acts on their behalf. They also agree to accept and implement its decisions.
Furthermore, they vow to extend full cooperation to and facilitate the actions of the
PSC in the exercise of the duties entrusted to it. 276
On the operational level, the PSC has been conceived to be in permanent session, like
the Security Council, so that it can be in a position to adequately respond to the
security challenges confronting the continent. Hence, Article 8 of the PSC Protocol
instructs the Council to be organized so that it is able to function continuously. For
this purpose, each Member of the Council must, at all times, be represented at the
Headquarters of the Union, in Addis Ababa, Ethiopia. 277 Furthermore, the Council
must meet at the level of Permanent Representatives as often as necessary but at least
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twice a month, while at the level of Ministers and Heads of State and Government it
must meet at least once a year. 278
II.2.3.9 Specialized Technical Committees
The Specialized Technical Committees provided for under the AU Constitutive Act
are similar to ‘specialized agencies’ and ‘special commissions’ provided respectively
under the UN Charter and the OAU Charter. Seven Specialized Technical Committees
(STCs) are provided for under the AU Constitutive Act to deal with such diverse
issues as 279 the rural economy and agricultural matters; monetary and financial affairs;
trade, customs and immigration matters; industry, science and technology, energy,
natural resources and the environment; heath, labour and social affairs; and education,
culture and human resources. One has to note that the above list is indicative and not
exhaustive since the Assembly is empowered to add new STCs and/or to restructure
existing ones whenever it deems appropriate. 280 The STCs are composed of ministers
or senior officials responsible for the sectors falling within their respective areas of
competence. 281 Article 15 of the AU Constitutive Act establishes the basic functions
of each Special Technical Committee. According to this article, within its field of
competence, each committee prepares or designs projects and programmes for the
Union and submits them to the Executive Council. Each committee also ensures the
supervision, follow-up and the evaluation of the implementation of decisions by
organs of the Union. Furthermore, each committee must ensure the coordination and
harmonization of projects and programmes of the Union. Each committee also has to
submit to the Executive Council reports and recommendations on the implementation
of the provisions of the Constitutive Act. Last but not least, each committee carries
out any other functions assigned to it by the Assembly or the Executive Council for
the purpose of ensuring the implementation of the provisions of the Constitutive Act.
II.2.3.10 Financial Institutions
The AU Constitutive Act envisages the establishment of three financial institutions of
the Union, namely the African Central Bank, the African Monetary Fund and the
Investment Bank. The composition, powers, organizational rules and regulations of
each of these institutions shall be determined in particular protocols relating thereto.
At the time of writing, only the Protocol on the African Investment Bank (hereinafter
the AIB Protocol) has so far been adopted in February 2009 during the Twelfth
Ordinary Session of the AU Assembly282 and is still to enter into force pending the
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deposit of the required 15 ratifications by AU Member States. 283 Other protocols are
still to be drafted and adopted.
The African Central Bank, which will replace the existing central banks of the AU
Member States, is in the long run expected to play a role in the establishment of a
common African currency as is the case with the Euro in the seventeen European
States which form an Economic and Monetary Union within the European Union. 284
For their part, the African Monetary Bank and the African Investment Bank are
expected to play a role which is analogous to their counterparts in the UN system, the
Breton Woods Institutions as they are commonly known, i.e. the International
Monetary Fund (IMF) and the World Bank (WB). In the current globalizing economic
world, the two institutions are expected to coordinate economic policies, to promote
monetary cooperation and participate in financing capital projects that would help in
the development of the African integration process and the achievement of the aims of
the African Union. 285 Hence, according to Article 3 of the AIB Protocol, the purpose
of the African Investment Bank is “to foster economic integration and development
through investment in development projects in line with the objectives of the Union.”
For that purpose, the African Bank shall, among other things, finance public and
private projects intended to advance the regional economic integration of State
Parties, assist in the modernization of the rural sector in low-income State Parties and
to provide technical assistance to State Parties and other stakeholders, as may be
needed, for the study, preparation and implementation of investment projects. 286
II.2.3.11 African Union Commission on International Law
As is the case with the UN, the AU also has a commission on international law, called
the African Union Commission on International Law (AUCIL). The history of this
commission dates back to 2004 when the AU Executive Council took note of a
proposal made during the meeting of experts on the review of OAU/AU treaties
concerning the idea of establishing a permanent African commission on international
law within the AU. The proposal only materialized in 2009 when the Assembly of the
AU, during its 12th Ordinary Session, adopted the Statute of the African Commission
on International Law. 287 The AUCIL was established as an organ of the AU pursuant
to the provision of Article 5 (2) of the AU Constitutive Act. 288 It is intended to act as
an independent advisory organ to policy and other organs of the AU. 289
Assembly/AU/Dec.286 (XIV), adopted at the Fourteenth Ordinary Session of the Assembly, 31
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The objectives of the AUCIL are spelled out in Article 4 and are detailed in the
following articles of the AUCIL Statute. All these objectives turn principally, as is the
case with the International Law Commission (ILC), around two activities: the
progressive development of international law and the codification of international law.
Hence the first objective of the AUCL is “to undertake activities relating to
codification and progressive development of international law in the African continent
with particular attention to the laws of the Union as embodied in the treaties of the
Union, in the decisions of the policy organ of the Union and in African customary
international law arising from the practice of Member States.” 290 Other functions of
the AU include contributing to other objectives and principles of the AU, 291 the
review of treaties where necessary292 and cooperating with universities, educational
and research centres and other institutions such as bar associations or other lawyer
associations in order to ensure the teaching, study and dissemination of international
law. 293 One would expect the AUCIL to work closely with the ILC, the body in
charge of the codification and progressive development of international law
worldwide, in the performance of its mandate, all for the harmony of international law
in general.
The AUCIL is composed of 11 members who are nationals of AU Member States.
They are supposed to have recognized competence in international law and are
expected to serve in their personal capacities. The members of the commission are
elected for a 5 – year mandate, 294 renewable once only, by the Executive Council and
appointed by the Assembly. The electing and appointing organs of the members of the
AUCIL are required to ensure that “the composition of the AUCIL [should] reflect
and respect the principles of equitable geographical representation, the principal legal
systems of the Continent and equitable gender representation.” 295 However, it is
pointed out that the Lusophone legal system is not represented at the AUCIL and the
required gender equality is not respected as from of the 11 members elected, only one
is a female. 296 The first election of members of the AUCIL took place at the 13th
Ordinary Session of the Assembly held in Sirte, Libya in July 2009. 297
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For the performance of its mandate, the AUCIL is expected to have the following
working structure: the Plenary, the Bureau (composed of the Chairperson, the ViceChairperson and the General Rapporteur), Special Rapporteur(s), Working Group(s),
Drafting Committee(s) and the Secretariat. The AUCIL performs its duties on a parttime basis. Hence, it holds two ordinary sessions annually, for a period not exceeding
21 days on each occasion. 298 The first ordinary session of the year is held in February
while the second ordinary session is held either in October or November. 299 However,
exceptionally the AUCIL can meet in extraordinary sessions for a duration not
exceeding 14 days at the request of the Chairperson or at the request of two–thirds of
the members of the AUCIL. 300 So far, the AUCIL has held three ordinary sessions.
II.2.3.12 Advisory Board on Corruption
With the aim of combating the causes of corruption and its negative effects on the
economic and social development of African peoples, in July 2003 the Second
Ordinary Session of the Assembly of the AU adopted the African Union Convention
on Preventing and Combating Corruption. 301 In accordance with its Article 23 (2), the
convention entered into force on 5 August 2006, 30 days after the deposit by Algeria
of the instrument of ratification as the fifteenth AU State to ratify the convention.
Article 22 (1) of the AU Convention against Corruption provides for the creation of
an Advisory Board on Corruption (AUABC). This organ serves as a follow – up
mechanism in charge of monitoring the level of the implementation by States parties
to the convention of their commitments regarding the fight against corruption and
related offences. Specifically, pursuant to Article 22 (5) of the convention, the general
mandate of the AUABC is to promote and encourage the adoption by States parties of
measures and actions destined to prevent, detect, punish and eradicate corruption and
related offences in Africa as well as to follow the implementation of those measures.
The AUABC may also perform any other task relating to corruption and related
offences assigned to it by the policy organs of the AU. One has to mention that
concrete results of the AUABC’s fight against corruption and related acts are still to
be seen. It is needless to underscore that whatever the commitment of the Board,
much depends on the political will of the African States, be it in their collaboration
with the corruption board or in the implementation of the anti-corruption policies at
the national level.
As is the case with the AUCIL, the AUABC is composed of 11 members, elected by
the Executive Council from among a list of experts from States parties. 302 The
members have to be elected consideration being given to their highest integrity,
impartiality, and recognized competence in matters relating to preventing and
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combating corruption and related offences. 303 In addition, adequate gender
representation and equitable geographical representation within the board have to be
taken into consideration. 304 Once elected, members of the AU-ABC must serve in
their personal capacity for a two-year mandate. 305 Hence, in January 2009 the
Fourteenth Ordinary Session of the AU Executive Council elected the first 11
members of the African Board on Corruption for the period 2009-2011 and they were
appointed as such by the Assembly. 306 Consequently, in January 2011 seven of the
eleven members we re-elected by the Executive Council and appointed by the
Assembly. 307 Probably, those who were re-elected were replaced in the Ordinary
Session of the Executive Council held on 23-24 January 2013 in Addis Ababa. 308 The
Advisory Board held its first meeting in May 2009 at the AU Headquarters in Addis
Ababa and has so far held eight sessions with different issues on the agenda including
the election of members of its Bureau, the adoption of its budget and the rules of
procedure. As a working structure, the AUABC has a Bureau comprised of a
Chairperson, a Vice-Chairperson and a Rapporteur, all appointed for a period of one
year and an Executive Secretariat providing substantive, professional, administrative
and logistical support to the AUABC.

II.3 Is the AU a regional organization?
Today there is unanimity both in the legal literature and international instruments
recognizing the AU, as was the case with its predecessor, as a regional organization
(arrangement) within the meaning of Chapter VIII of the UN Charter. Considering the
two criteria for determining whether an organization is a regional organization within
the terms of Article 52 (1) of the UN Charter, 309 Girmachew considers the AU to be a
regional organization since it intends inter alia “to play a role in the maintenance of
peace and security in Africa and observe the purposes and principles of the UN.” 310
Besides, the composition of the AU membership, the historical, cultural and political
303
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ties between the AU Member States as well as the territorial scope of the operation of
the AU constitute, according to Abass and Baderin, indicative elements of the status
of the AU as a regional organization in accordance with Article 52 (1) of the UN
Charter. 311
Several UN documents and Security Council resolutions clearly indicate that the
Security Council considers the AU to be a regional organization. This consideration
started earlier with the OAU which was invited on several occasions by the Security
Council to become involved in UN activities as provided for under Chapter VIII of
the UN Charter and to submit its reports in accordance with Article 54 of the UN
Charter. For Hummer and Schweitzer this constituted a clear indication of an indirect
recognition of the OAU as a regional agency or arrangement as meant by Chapter
VIII of the UN Charter. 312 Besides, in different resolutions the Security Council has
expressed its “appreciation to regional organizations, including the Organization of
African Unity…for their cooperation with the United Nations.” 313
With regard to the AU, right from the start, the Security Council in Resolution 1474
“call[ed] upon regional organizations, in particular the African Union... to assist
Somali parties…” 314 To put things more clearly and to remove any ambiguity, in 2008
the UN Secretary-General submitted a report to the Security Council relating to the
relationship between the United Nations and regional organizations, in particular the
African Union, in the maintenance of peace and security. In the report, the SecretaryGeneral defined the nature of the collaborative partnership between the United
Nations and regional organizations, in particular the African Union, in international
peace and security issues and the division of responsibilities between those
institutions as provided under Chapter VIII of the UN Charter with regard to the same
issue. 315 Following the report, the Security Council adopted Resolution 1809 (2008)
in which the Security Council expressed its determination to take effective steps to
further enhance the relationship between the United Nations and regional
organizations, in particular the African Union, in accordance with Chapter VIII of the
United Nations Charter. 316
For its part, the African Union considers itself as a regional organization as is meant
by Chapter VIII of the UN Charter. It is important to note that the AU Constitutive
Act, as was the case with the Charter of the OAU, does not design the AU as a
regional organization, only the PSC Protocol refers to such a consideration, although
only implicitly. In fact, concerning the relationship between the AU Peace and
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Security Council, Article 17 (1) of the PSC Protocol notes that the AU Peace and
Security Council ‘shall cooperate and work closely’ with the Security Council in the
maintenance of peace and security. More specifically, paragraph 2 of the same article
underscores that:
Where necessary, recourse will be made to the United Nations to provide the
necessary financial, logistic and military support for the African Union’s activities in
the promotion and maintenance of peace, security and stability in Africa, in keeping
with the provisions of Chapter VIII of the UN Charter on the role of Regional
Organizations in the maintenance of international peace and security. 317

Conclusion
The African Union (AU) as the new continental African regional organization was
officially launched in 2002 as a replacement for the Organization of African Unity
(OAU) after thirty nine years of its existence. Undisputedly, the AU is a regional
organization in accordance with the letter and spirit of the Chapter VIII of UN
Charter. This stems from the fact that besides the situation that it is a States’
organization belonging to a specific geographical region, the AU is meant, among
other things, to play a role in the maintenance of international peace and security
within its region and its objectives and activities are compatible with the purposes and
principles of the UN. This explains the express and unequivocal recognition of the
AU as a regional organization in UN official documents and forums as well as the
unanimity thereon in legal writings.
Before its replacement, the OAU had a number of objectives and principles as they
were spelt out in Articles II and III of its Charter. The primary objectives of the OAU
were the promotion of unity and solidarity among African States, the eradication of all
forms of colonialism from the continent as well as defending the sovereignty and
territorial integrity of African States. However, the OAU did not live up to its
expectations in the multitude of activities on its agenda ranging from politics, the
economy, and social and human rights. The main achievement of the OAU is that it
fought for the independence of African countries and the ending apartheid in South
Africa. Within the domain for respect of human rights and the maintenance of peace
and security on the continent, the OAU did comparatively little, mainly due to a strict
interpretation of and strong reliance on the principle of State sovereignty but in
particular the principle of non-interference in the domestic affairs of a State.
Given the mixed achievements of the OAU and given that some of its objectives were
outdated, and also considering the new challenges posed by the third millennium, it
became clear to African leaders that reinvigorating the OAU or simply replacing it
with a new organization was imperative. The second option was preferred in order to
allow Africa to play a pro-active role in international relations and for the improving
the socio-economic life of African people. Within this purpose, the AU Constitutive
Act not only reformulated and reoriented some of the political objectives of its
predecessor but also came up with new objectives. The AU established objectives in
fields where the OAU had performed poorly, namely in peace, security, democratic
317
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governance and human rights. The concern is that too much has been assigned to the
AU to be achieved. Time can only tell whether those objectives were not ends in
themselves.
In order to achieve its 14 objectives the AU has set up 16 principles which guide its
functioning. Although some of these principles are simply reformulations of those of
the OAU, most of them are new principles expressing the commitment and the new
vision of the African organization. Worth mentioning is the principle of noninterference which has been reformulated under the AU Constitutive Act in such way
that it does not concern the actions of AU Member States acting collectively, but
rather concerns interference in the internal affairs of States by each other (unilateral
interference/intervention). It is within this perspective that it is provided that the AU,
pursuant to the decision of the AU Assembly, has the right to intervene in Member
States in case of grave circumstances, namely war crimes, genocide and crimes
against humanity. At the request of the Member States, the AU also has the right to
intervene in order to restore peace and security. The AU’s right of intervention in the
so-called grave circumstances is the first of its kind in a normative text.
The mission of the AU is executed and/or monitored by a number of organs which
perform the executive, legislative, judiciary, technical as well as advisory functions
within the AU. The members of these organs are either State representatives or
independent experts elected or appointed by competent organs according to special
procedures. Among the AU’s organs, the Assembly of the Union and the Peace and
Security Council play a central role in the implementation of the AU’s right of
intervention. However, before examining in detail the implementation and the legality
of this right in chapter IV, it is first relevant to investigate, in the subsequent chapter,
what are the rules regulating intervention in modern international law.
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CHAPTER III. The right of intervention and international law
The large-scale human rights violations that took place in some countries around the
world especially at the end of the 20th and the beginning of the 21st century has
revived debates in political and academic spheres as well as in the media at large. The
core issue of the discussions is the moral and legal responsibility of the international
community to prevent the occurrence of such violations, or at least to put a stop to
them when they have broken out while the international community was ‘dormant or
absent-minded.’ The debates become heated when it comes to the right of forcible
intervention within a country plagued by serious violations of human rights. This right
is commonly known as “humanitarian intervention”. Not only the meaning and extent
of this concept are controversial but also its conformity with contemporary
international law is not commonly shared. Therefore, this chapter aims to
circumscribe the notion of humanitarian intervention within international law before
tackling the right of the African Union to intervene in the next chapter. The present
chapter starts by pointing at the controversies surrounding humanitarian intervention.
In the second section, it analyses humanitarian intervention in relation to core
principles of international law aimed at ensuring international peace and security. In
the final section, the chapter explores some military interventions that took place after
the adoption of the UN Charter, either with Security Council authorization or without
such authorization.
III.1 Humanitarian intervention: a controversial right
This section attempts, first of all, to come up with a working definition of
humanitarian intervention for this chapter and the whole work since many and
controversial definitions of this concept have been suggested. In the second place the
section describes the legal and moral debates surrounding humanitarian intervention.
Lastly, and in third place, the section takes a retrospective look at the historical roots
of humanitarian intervention in international law.
III.1.1 Definition of humanitarian intervention
Before embarking on a definition, it is paramount to underline from the beginning that
the concept of “humanitarian intervention” is extensively used in different disciplines:
law, political sciences, security studies, moral philosophy to name but a few, and by
different categories of persons ranging from State authorities, scholars, humanitarian
agencies, persons in the media to the general public. To the same extent, humanitarian
intervention is differently understood from the whole range of disciplines and persons.
From a legal perspective, the concept of humanitarian intervention has given rise to
vivid debates concerning its content and scope but also its lawfulness or unlawfulness.
Rogers noted that “[n]othing seems to have divided international lawyers as much in
recent years as the question of humanitarian intervention.” 1 T.D. Gill rightly adds that
“there are few topics within public international law which are the subject of so much
1
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controversy and disagreement and for which there are so many conflicting definitions
as humanitarian intervention.” 2
The heated debates around the concept of ‘humanitarian intervention’ is exacerbated
by the conflict of precedence between order and justice 3 and by the tension between
the values of ensuring respect for fundamental human rights and the primacy of the
norms of sovereignty, non-intervention, the non-use of force and self-determination
which are considered to be core principles of international law and, as such, are
essential factors in the maintenance of international peace and security. 4
As regards the definition, a wide range of definitions, broad and narrow, are provided
by the supporters and opponents of humanitarian intervention. The controversy over
the meaning of humanitarian intervention suggests, according to Lang, both the
difficulty and importance of the definitions. 5 It is relevant to note at this point that the
choice of a particular definition is of great importance since it determines the
existence and the nature of a possible legal basis for humanitarian intervention. 6
In a broad sense, humanitarian intervention is defined “so as to include various forms
of diplomatic activity and humanitarian assistance alongside different types of
military activity, ranging from UN peacekeeping missions with a humanitarian
objective to full-scale warfare (ostensibly) on behalf of an entire population, or a
population group.” 7
Two observations can be made with regard to this broad view. On the one hand, this
view does not specify who or on behalf of whom those activities can be carried out.
Concerning this observation, it is irrelevant whether the diplomatic or military activity
is carried out by an individual State or a group of States on their own initiative or on
behalf and with the mandate of an international organization, such as the United
Nations, to which they belong. At this level, it has to be borne in mind that non-State
groups, such as rebels or militias, are not included when it comes to the military
activity since such groups are not traditional subjects of international law. The use of
force by these groups whatever their aim and their instigator(s) is illegal under current
international law. On the other hand, the definition is so wide that it includes
mechanisms which are justifiable under or provided by general international law.
Diplomatic activity is one of the most used political channels through which States’
disputes are peacefully settled. One has to note that the UN Charter does not expressly
2
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mention diplomatic activity among the peaceful means for dispute settlement, 8
although it can fall under what the Charter calls “other peaceful means”. However,
most of the peaceful means provided, for example negotiation, mediation and
conciliation, are carried out through diplomatic activity.
As regards UN peacekeeping missions, the UN Charter also does not expressly
mention the concept of a “peacekeeping mission.” This concept was coined from an
extensive interpretation of the UN Charter which empowers the Security Council to
look for appropriate measures aimed at forestalling situations threatening international
peace and security. Since the end of the Cold War, the Security Council has resorted
extensively to such missions in many conflicts around the world to the point that
peacekeeping operations have now become a legitimate and legal practice in the
framework of current international law.
The Danish Institute of Foreign Affairs in its report to the Danish Minister of Foreign
Affairs has defined humanitarian intervention as a “coercive action by states involving
the use of armed force in another state without the consent of its government, with or
without authorization from the United Nations Security Council, for the purpose of
preventing or putting a halt to gross and massive violations of human rights or
international humanitarian law.” 9
This definition gives rise to two remarks. On the one hand, it does not underline the
fact that the coercive action taken by third State(s) in another State is aimed at putting
an end to or protecting, not its/their own nationals, but foreign nationals who are
subject to serious violations of human rights. On the other hand, a coercive action
authorized by the UN Security Council to prevent or put an end to human rights
violations can easily fall under enforcement measures provided by Chapter VII of the
UN Charter. Such intervention which has a legal framework is often referred to as
‘collective humanitarian intervention’, ‘enforcement action for humanitarian
purposes,’ ‘humanitarian intervention with the authorization of the Security Council’
or ‘authorized humanitarian intervention’ 10 to distinguish it from situations in which
no such authorization by the UN Security Council is forthcoming. 11
In its report, the International Commission on Intervention and State Sovereignty
(ICISS) made a deliberate choice not to adopt the terminology ‘humanitarian
intervention’; it preferred to refer either to ‘intervention’ or ‘military intervention for
human protection purposes.’ 12 The approach taken by the ICISS was justified by a
8
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number of factors including the controversy and the lack of precision or common
understanding of the meaning of the term ‘humanitarian intervention’, but also the
need to respond to the opposition expressed by humanitarian agencies, humanitarian
organizations and humanitarian workers towards any militarization of the word
‘humanitarian’. 13 The ICISS was also attempting to respond to the suggestion that the
use of the adjective ‘humanitarian’ tended to imply that the action taken or about to be
taken was defensive, even when this was not the case. 14
Although every definition has given or gives rise to comments, the majority of the
definitions of humanitarian intervention underline in general the use of armed force
against a State in order to stop massive violations of human rights. Thus, for the
purpose of this chapter, humanitarian intervention is understood as “the use of military
force by one or group of States against a State to prevent or to put an end to largescale and serious violations of fundamental human rights,15 in particular the right to
life, without the consent of the target State and without a prior authorization of the
UN Security Council.” In other words, humanitarian intervention sticto sensu implies
the use of armed force against a State for humanitarian purposes not authorized by the
Security Council and against the consent of the target State.
Humanitarian intervention presupposes the use of military force without the consent
of the lawful government of the target State but also without the authorization of the
UN Security Council.
Concerning consent, the government of the target State must not have consented to
intervention, otherwise the intervention may be interpreted as an invitation. Under the
cover of its sovereignty, each State is legitimately allowed to invite foreign troops
onto its territory. In such instances, there is even no question of intervention in the
strict legal sense. Furthermore, there is no violation of sovereignty or any form of
breach of international law. For Peter Malanczuk an intervention, considered as
assistance, at the request of, or with the consent of, the lawful government of the
target States is lawful and does not conflict with any interpretation of the principle of
state sovereignty. 16 The issue raised here is how to establish what constitutes a ‘valid
consent by the lawful government’ or when there is no effective government. 17 The
response to such an issue has to be sought in international law and the domestic law of
the State concerned. Having said this, one can only contend that the prohibited
intervention under current international law involves a unilateral military interference
by State(s) or other international entities in the internal affairs of a State without its
consent or authorization from the Security Council.
Coming to authorization, the military intervention, in order to be considered as
humanitarian intervention, should also be conducted without an explicit authorization
from the Security Council acting under Chapter VII of the UN Charter. It is worth
2001 at para. 1.39 (hereinafter, ICISS Report). Report available at http://www.dfait-maeci.gc.ca/icissciise/pdf/Commission-Report.pdf, last visited 24 February 2011.
13
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noting that a military intervention authorized by the Security Council taking place
without the consent of the target State is a form of intervention having its legal basis
in the UN Charter and, as such, justified under international law. Rytter arguably
notes that intervention authorized by the Security Council acting under Chapter VII of
the UN Charter is prima facie lawful, whereas an intervention, albeit for humanitarian
purposes, without authorization from the Security Council has no explicit legal basis
in the UN Charter. 18
In fact, as Gill rightly points out, under its Chapter VII “the UN Charter provides the
Security Council with far-reaching powers in the maintenance of international peace
and security and a wide degree of discretion in the determination of whether a given
situation constitutes a threat to or a breach of the peace.” 19 Although they are few,
there are instances whereby the Security Council has resorted to its enforcement
powers by authorizing military interventions in some countries experiencing
humanitarian crises and serious violations of human rights. It is however worthy to
indicate that the few generally recognized instances of such military interventions
took place only following the end of the Cold War when such interventions met the
political will of major powers and regional coalitions or groups within the UN
especially when the interests of such major powers were not threatened or otherwise
served by such interventions. The instances of those few authorized interventions are
examined later in this chapter.
Humanitarian intervention is related to and sometimes confused with a situation
whereby military intervention takes place, usually also on humanitarian grounds, 20 to
protect or evacuate nationals of the intervening State(s) whose lives or physical safety
are seriously threatened in a foreign State, the latter being unwilling or unable to
protect them. Such military interventions to rescue one’s own nationals abroad from
imminent danger or distress are distinct, though very similar, to humanitarian
intervention. They are carried out in favour of a country’s own nationals and
sometimes the nationals of third States, 21 while humanitarian intervention stricto
sensu aims to protect foreign nationals mostly being abused by their own
government(s).
Since the end of the Second World War and the entry into force of the UN Charter, a
number of rescue operations to protect a country’s own nationals have taken place.
The well-known being the Anglo-French intervention in Egypt (1956), the Belgian
operation in Congo (1960), the Belgian-United States joint rescue operation in Congo
(1964) to rescue Western citizens including nationals of the intervening States; the
spectacular rescue operation at Entebbe Airport, Uganda (1976) by an Israeli
commando force to release Israeli citizens who had been taken hostage by Palestinian
terrorists following the hijacking of an Air France airliner; the failed USA attempt to
liberate its diplomatic staff being held hostage in Tehran, Iran (1980); the landing of
American troops in Grenada and Panama (1983 & 1989) allegedly to protect
18
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American citizens; and to some extent the British military action to rescue its
peacekeepers in Sierra Leone (2002). 22 Western countries have carried out such
operations in turmoil situations in a good number of States around the world but to a
lesser extent.
The legality of such operations has raised controversies not only among authors but
also among States although the general trend is to recognize these operations under
the customary right of self-defence. 23 One trend in doctrine places such operations in
the category of more confusing actions, i.e. the use of force not directed against the
territorial integrity of a State merely because such operations do have a very specific
and limited purpose. Therefore, these operations are not in violation of Article 2 (4) of
the UN Charter. Another opinion argues that the action undertaken by a State to
rescue its nationals abroad is based on a non-widespread “customary right of “rescue
of nationals” which is separate from, but related to the right of self-defense.” 24
Lastly, humanitarian intervention must be distinguished from other kinds of military
intervention undertaken without humanitarian reasons but for economic, political or
ideological objectives of the intervening State(s). The former include for instance
military operations to support a party in a civil, to encourage self-determination, and
to maintain and/or expand spheres of influence. 25
III.1.2 Legal and moral arguments in favour of humanitarian intervention
As pointed out earlier, the theory of humanitarian intervention opposes different
norms of international law. Specifically, international law restricts the use of force
against a State and at the same time it imposes upon States the duty to uphold human
rights and restrictions as to the treatment of human rights. 26 These two norms turn
against each other when it comes to the question of using prohibited means (the use of
force) to combat a prohibited practice (massive and outrageous violations of human
rights). 27 Hence, Harhoff suggests that “in the absence of any higher standard by
which this conflict can be resolved, the international community is required to
concede priority to one principle over the other.” 28 It is this priority which creates
disputes between jurists, State authorities and moral philosophers and so far no
agreement has been reached and, under the current circumstances, this is not
foreseeable unless there is a high normative norm which takes a clear-cut position.
From the postulate that, as we will see later in this chapter, under contemporary
normative international law as it stands humanitarian intervention does not have a
positive legal basis, the proponents of the theory have embarked on providing
22
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plausible justifications for the right of humanitarian intervention. As Dinstein notes,
the position of the ICJ in the Nicaragua Judgment whereby the Court rejected the
argument of the use of force by the US against Nicaragua inter alia in order to ensure
respect for human rights in that country, 29 did not curb the enthusiasm of authors
seeking to disencumber the preservation of human rights from inter alia the heavy
weight of UN Charter provisions.30
From a legal point of view, the proponents of humanitarian intervention generally put
forward two elements. On the one hand, they contend that the use of force for
humanitarian purposes does not violate the principle of the non-use of force against a
State and the principle of non-interference in the domestic affairs of States as
enshrined in the UN Charter; moreover, such use of force constitutes an exception to
those two principles. A more reflexive approach maintains in this regard that the UN
Charter should not rationally be applied in a strictly literal fashion. 31 This is to say
that the interpretation of the UN Charter must take into account the changing
circumstances of the international order which were not foreseen by the UN Charter’s
drafters. As such, the fact that an action is not explicitly permitted by the UN Charter
does not necessarily mean that such action is illegal. 32
With regard to the use of force, it is submitted that the content of Article 2 (4) of the
UN Charter prohibiting the threat or use of force “against the territorial integrity or
political independence of any state, or in any other manner inconsistent with the
Purposes of the United Nations” should not be understood as a strict prohibition of
every use of force. Rather, it has to be understood as specifically prohibiting any
unlawful use of armed force aimed at subverting the territorial integrity or political
independence of any State or being inconsistent with the Purposes of the United
Nations. 33 Yet, the use of armed force in a genuine humanitarian intervention does not
objectively target either the territorial integrity or political independence of the State;
it is rather aimed at the protection of human rights. The promotion and protection of
human rights being one of the purposes of the UN, 34 the use of force for that purpose
is therefore not inconsistent with the purposes of the UN. In brief, it could well be
argued that humanitarian intervention falls outside the scope of the prohibition
contained in Article 2 (4) of the UN Charter. 35
On the other hand, since the adoption of the UN Charter, human rights have become
determining features of the contemporary international legal system. It is submitted
that the UN Charter, as evidenced by the travaux préparatoires, originally did not
attach as much importance to the promotion and protection of human rights as to the
maintenance of international peace and security. 36 But nowadays, considering the
29
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evolution of UN practice, serious human rights abuses are taken up by some organs of
the UN as a matter of international concern. Moreover, as Harhoff points out, “the
observance of human rights has acquired the status of a prevailing and cogent
principle in international relations.” 37 Hence, it is argued that human rights violations
no longer belong to the ‘domaine réservé’ of States, irrespective of the prescription of
Article 2 (7) of the UN Charter which asserts that nothing in the Charter “shall
authorize the United Nations to intervene in matters which are essentially within the
domestic jurisdiction of any state…” 38 As such, investigation, discussion and
condemnation by third States of human rights violations taking place within a State
has become compatible with the sovereignty of that State. 39 This consideration is
supported by the recognition by the ICJ in the Barcelona Traction Case of the
existence of certain ‘basic rights of the human person’ such as protection from slavery
and racial discrimination as obligations erga omnes. 40 Thus, the protection of basic
human rights constitutes a ‘concern of all states’, viz. an obligation that every State
owes to the international community as a whole and, as such, States can be held to
have a legal responsibility in their protection. 41 Christine Chwaszcza opines that the
universal nature of human rights grounds a “duty of humanitarian intervention in
cases of massive human rights violations.” 42 Consequently, the rights conferred on a
State under international law are subject to respect for human rights and the principle
of State sovereignty must yield in the end to the forcible international protection of
fundamental human rights if the entrusted State fails to implement these standards
itself. 43 For his part, Badesscu argues that violations of fundamental human rights
within a State are of nature to justify intervention as an enforcement action under
Chapter VII of the UN Charter. The authors maintains that
[t]wo main elements in the Charter may be perceived as allowing intervention. The
first arises from the provisions that refer to fundamental human rights, which are
considered the central purpose of the UN, as expressed in its Preamble and in Article
1. These provisions raise but do not address the question of what should be done if
fundamental human rights are violated. The second arises from the possibility of
using force under the UN patronage. (…) The final phrase of Article 2 (7) allows
using force within states under Chapter VII of the UN Charter. 44

Finally, another argument advanced by proponents of humanitarian intervention is
allegedly the existence of an older customary law right of humanitarian intervention. 45
According to the behaviourist theory, starting from the 19th century, there is sufficient
State practice of intervention for humanitarian purpose as to serve as a basis for an
existing international customary norm of humanitarian intervention. Harhoff
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summarizes the point made by proponents of the customary status of humanitarian
intervention as follows:
Customary rules are by origin illegal, but subsequently become accepted as lawful
when States consistently abide by the rule out of a sense of being obliged or entitled
to do so. This is true also for humanitarian interventions: at first considered unlawful
by proscription in the UN Charter, States have nevertheless acted in such a manner as
to substantiate the contention that they do enjoy a right to intervene by force for the
protection of humanitarian standards.46

Apart from the few shaky legal arguments, moral arguments are the main strength of
the contentions by the supporters of humanitarian intervention. From a moral
perspective, it is submitted that it is permissible for one State or group of States to
violate the legal rights (i.e. free from armed attack and non-intervention from third
State(s)) of another State that is committing or condoning gross violations of human
rights of innocents, as attacking innocents is itself a moral crime. 47 States and
governments are mere agents of the people, their international rights derive from the
rights of the individuals who inhabit and constitute the States. 48 They exist not only to
ensure order but also to ensure and protect the human rights of people within them
who, by a social contract, have transferred some of their rights to the very States in
order to make social cooperation possible. 49 Thus, a State or government that
perpetrates or permits gross violations of fundamental human rights, for example
crimes against humanity or genocide, by that token has already lost the protection
afforded by international law, namely the right to freedom from foreign interference. 50
Carla Bagnoli argues that “there are moral reasons to protect the victims of serious
violations of human rights [and] these moral reasons warrant a perfect duty to protect
and a complementary perfect duty to coerce the wrongdoer [State(s) by armed force if
necessary]”. 51
All through history, humanity has witnessed cases of massive and gross violations of
human rights of citizens at the hands of their States and the international system has
shown the limits of its capacity to deal with such cases. With the adoption of the UN
Charter, expectations from the UN have been put too high while the ‘world
organization’ has proved to have difficulties in dealing with numerous conflicts
around the world and consequently serious and wide-scale violations of fundamental
human rights take place in the meantime. 52
The point raised by the proponents of humanitarian intervention is about the
availability of an effective remedy in case of massive or large-scale and outrageous
violations of fundamental human rights when the international community has run
short of legal, diplomatic or political means to bring these violations peacefully to an
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end. 53 In such circumstances, the proponents of humanitarian intervention consider
the use of force to stop the ongoing violations to be legal as long as the use of armed
force is proportional to the goal of the rescue mission. 54 In other words, the issue of
the legality of humanitarian intervention rests to a large degree on the relevant
question of the availability of effective international mechanisms to deal with largescale and serious violations of fundamental human rights. 55
Besides the illegality of humanitarian intervention under existing international law
norms, opponents of humanitarian intervention point out the danger of its abuse by
more powerful States. The latter may use humanitarian intervention as an excuse to
justify an exception to the prohibition of the use of force and pursue other agendas
under the disguise of a humanitarian cause.
To alleviate the relevant concern of abuse, some criteria are suggested as safeguards
for the risk of abusing humanitarian intervention or for the latter to be justifiable and
legitimate. First of all, the use of force must be aimed at preventing or stopping the
ongoing human rights abuses. In order words, the military intervention must be truly
driven by a humanitarian cause to be justifiable. Collateral non-humanitarian motives,
if any, should be such as not to impair or reduce the first paramount human rights
objective of the intervention. 56 Now the question is how to deduce the humanitarian
intention of the intervening State(s). The intention being difficulty to prove, the
present author espouses the suggestion of Tesón that the humanitarian purpose must
be ascertained by examining the concrete action taken by the intervening State(s) in
light of the human rights objective alleged. Actions and not words count and the final
test will be whether human rights have been effectively restored as a result of the
intervention. 57 The weakness of the above suggestion is that it emphasises a post facto
evaluation while the wrong has already occurred.
Secondly, the intervention must respect the principle of proportionality. The military
means must be proportionate to the gravity of the human rights abuses. This entails
that the proportionality of the intervention must be measured in terms of the extent of
the forcible military means used compared to the evil (the human rights violations) the
intervention is designated to suppress. 58 The intervention should not disproportionally
cause more and additional violations of human rights than those it intends to forestall.
Consequently, given the unavoidable result of any war (death and destruction),
military intervention as a remedy to human rights violations should only be resorted to
when all other peaceful means have failed or are likely to fail to remedy the
situation. 59
The proportionality principle brings in the issue of the quantity and quality of the
violations of human rights which might justify a humanitarian intervention. What has
to be the scale of violations and what are human rights (civil, political, economic,
social, cultural or collective) whose violations should trigger a humanitarian
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intervention? 60 The proponents of humanitarian intervention resort to adjectives such
as ‘massive’, ‘large-scale’, ‘extensive’, ‘serious’, ‘outrageous’ violations of
‘fundamental’ or ‘basic’ human rights as grounds for humanitarian intervention.
Arguably there are no measures or criteria for human rights violations to determine
cases of humanitarian intervention. Subsequent to the scale of violations and the
nature of the rights violated is the status of the person or entity who/which has to
make the appreciation. The plausible response is that the appreciation is left to the
discretionary power of the intervening State which is likely to be subject to abuse.
States either individually or collectively through their organizations are the ones
which appreciate the opportunity of the intervention. However, due to the lack of
common objective criteria, States’ appreciation is likely to lead to subjectivity and
thus the risk of abusing the institution of humanitarian intervention.
Thirdly, Tesón suggests that the victims of human rights violations must welcome the
intervention. 61 However, the author warns that the level of support for the intervention
should not be measured by an opinion poll in order to avoid the shortcomings of the
law of the majority. The victims, no matter whether they are the majority or minority,
must welcome the intervention. 62 However, considering the controversy surrounding
the motives and outcomes of the French (humanitarian) intervention in Rwanda in
1994, one may question the requirement of victims welcoming the intervention.

III.1.3 Historical background of humanitarian intervention
As pointed out throughout the previous section, the notion of humanitarian
intervention has led to the formation of two clear-cut trends: proponents and
opponents. The proponents of humanitarian intervention place its origin in the natural
law theory of a “just war” considered as the root of humanitarian intervention. State
practice in the 19th century with regard to intervention is also considered as precursory
to the modern right of humanitarian intervention. The State practice of the 19th
century as well as the few unilateral State military operations carried out in the postCharter period allegedly for humanitarian purposes are invoked as instances of an
existing or at least an emerging customary norm of humanitarian intervention. In the
following lines we shall try to find out the relationship, if any, between a ‘just war’
and humanitarian intervention, before examining the State practice of the 19th century.

III.1.3.1 The ‘Just War’ theory
The modern debates surrounding humanitarian intervention turn, among other things,
on the question of when it is right or just to use military force against a sovereign
State. This question was asked and responded to many centuries ago by the ‘Just War’
theory from which the contemporary humanitarian intervention theory is believed to
derive.
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The ‘Just War’ (bellum justum) theory is rooted in the Christian faith, particularly in
the Catholic Church. Although the notion is much older and can be traced back to the
works of the orator and philosopher Cicero (106 BC-43 BC), it is submitted that the
concept of bellum justum was formulated, refined and formalized by Christian
theologians and philosophers headed by Saint Augustine of Hippo (354-430),
considered as the father of the theory, back in the 5th century. 63 The ‘Just War’ theory
deals in general with the justification of how and why wars are fought; 64 in other
words no war should be fought without a just cause. With two components, namely
the jus ad bellum viz. the law authorizing war or when a State may justly resort to war
and the jus in bello, viz. the law prescribing how the war has to be legitimately fought,
the ‘Just War’ theory focuses mainly on the jus ad bellum but noting that the rules in
war should not be set aside on behalf of a just cause. 65
It is worth underlining that a great impetus was given to the ‘Just War’ theory by
Saint Thomas Aquinas (1224[5]-1274) in his work Summa Theologica built on Saint
Augustine’s work. In the opinion of this great Christian theologian, war could only be
justified when three basic and necessary conditions are met: the lawful authority, i.e.
only the head of the State (or polity) can rightfully order the war; the just cause,
namely a reaction to the harm done by others to one’s State (punitive action); and the
right intention, i.e. to fight only in order “to achieve some good or to avoid some
evil.” 66 The war has to be evaluated from these criteria in order to reach a conclusion
as to its legitimacy or illegitimacy. In some situations, war is inevitable and even
necessary. However, if in some cases a war can be justified this does not constitute its
endorsement, but rather an acknowledgement that “there are some wrongs that are
worse than the wrong of war itself.” 67 This finding confirms the idea that warfare is
an obvious feature of human existence and part of human history.
The ‘Just War’ theory was transformed into a more coherent theory during the High
Renaissance and Reformation by the authors who are today considered to be the
founders of modern international law, namely Francisco de Vitoria, Francisco Suarez,
Alberico Gentili and Hugo de Groot (Grotius). 68 In Lauterpacht’s view the writings of
Grotius contained “the first authoritative statement of the principle of humanitarian
intervention – the principle that exclusiveness of domestic jurisdiction stops when
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outrage upon humanity begins.” 69 For those classical authors, one of the just causes
which should justify the waging of war for humanitarian purposes is namely the
waging of war on behalf of a population which is subjected to extreme tyranny,
cruelty and unnatural practices, such as human sacrifice, cannibalism and similar
acts. 70 All in all, abuses of human rights constitute legitimate grounds for third
State(s) to resort to war against or within the State experiencing those abuses.
Despite the moral, ethical, philosophical and legal values of the ‘Just War’ theory,
Gill argues that its real importance is the historical significance and contribution of
the theory to the development of modern international law, 71 mainly to the
controversial theory of humanitarian intervention. The contemporary humanitarian
intervention theory somehow constitutes a revival and perpetration of the ‘Just War’
theory as it justifies the use of force by States on human rights grounds beyond the
traditional legal framework of the use of force in international law. There is a
sufficient parallel between the old ‘Just War’ theory and the modern humanitarian
intervention theory, the latter being rooted in the former.
III.1.3.2 The 19th Century State practice with regard to intervention
According to Hans Köchler the concept of humanitarian intervention is nothing new
since it has long been part of the inventory of European power politics. 72 As pointed
out in the previous paragraph, classical legal philosophers of the 17th and 18th
centuries upheld - more or less vaguely - the natural right of each people to resort to
arms against the tyranny of a neighboring State upon its own citizens. 73 However, it is
submitted that the early doctrine of humanitarian intervention was developed only in
the 19th century in connection with Europe’s Oriental policies. 74
From the Treaty of Westphalia (1648), the international legal order was characterized
by a strongly positivistic conception of the law. States were free to use force to further
their interests and the decisions relating to the use of force were considered as
completely outside the scope of international law. Moreover, the principle of nonintervention constituted the cornerstone of the international legal order. This principle
accepted as exceptions the right of intervention based on treaties and on the principles
of self-help and self-preservation. However, a new independent reason for
intervention based on ‘humanity” emerged in the 19th century presumably in relation
to the ideas of political liberalism and the nascent concept of fundamental human
rights. 75
The writings of classic authors strongly influenced the practice of States in the 19th
century. States increasingly invoked humanitarian reasons to justify their military
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interventions in third entities, presumably as a disguise for intervention made for
political, economic or other reasons. 76 Thus, humanitarian considerations were
allegedly behind numerous interventions by European powers mostly in central
Europe and the Middle East. The commonly cited interventions include the
interventions of France, Great Britain and Russia in 1827 in support of the Greek
insurgency against the Turks which resulted in the independence of Greece from the
Ottoman Empire in 1930, the intervention of Britain and France in Sicily in 1856,
allegedly due to the political arrests and cruel treatment of prisoners, and the famous
and late intervention of Great Britain, France, Austria and Prussia in Syria in 18601861 following the murder of thousands of the Maronite Christian population. It is
submitted that these interventions were a prelude to repeated interventions by
European powers in the Ottoman Empire in response to widespread uprisings and
killings triggered by resistance to the Ottoman rule namely in Bosnia in 1875,
Bulgaria in 1877, Macedonia in 1887, and other incidents, such as the United States’
intervention in Cuba in 1898 in support of the Cuban insurrection against Spanish
rule. 77
The interventions by Western powers in the 19th century allegedly in the name of
humanity are considered with suspicion by many. Critics argue that humanitarian
justifications were usually a pretext for intervention motivated by strategic, economic,
or political interests. 78 Furthermore, it is submitted that “there can be no doubt that
even when objectives were less objectionable, the paternalism of intervening powers –
which were self-appointed custodians of morality and human conscience, as well as
the guarantors of international order and security – undermined the credibility of the
enterprise.” 79 Therefore, from all the above-mentioned cases, Brownlie concluded that
up to 1963 “no genuine case of humanitarian intervention has occurred with the
possible exception of the occupation of Syria in 1860 and 1861.” 80 It is worth
recalling, as mentioned above, that State practice of the 19th century with regard to
interventions is often evoked by proponents of humanitarian intervention as support
for its customary status and as the historical antecedent of the modern concept of
humanitarian intervention. 81

III.2 The right of intervention and core principles guaranteeing international
peace and security
As previously pointed out, the notion of humanitarian intervention has raised debates
in international law. The central matter at issue is the conciliation of the basic tenet of
humanitarian intervention, i.e. the use of armed force in a foreign State for protection
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against and halting grave violations of fundamental human rights without either the
consent of the target State or the authorization of the Security Council, and the core
principles of modern public international law: the principle prohibiting the threat or
use of armed force against a State and the principle of non-interference in the
domestic affairs of another State. In fact, humanitarian intervention raises the question
of whether and under which conditions it is permitted under international law to
intervene – or to threaten to intervene – by armed force in another State for
humanitarian reasons without the consent of its government or the authorization of the
Security Council. 82 Hence, the following section examines the legality of the
humanitarian intervention theory with regard to the public international law principles
of the non-use of force and non-intervention as provided for in the UN Charter.
III.2.1 The extent of and exceptions to the principle of the non-use of force
The ICJ in Armed Activities on the Territory of Congo expressly underlined that the
prohibition of the use of force constitutes the cornerstone of the UN Charter. 83 As
Christine Gray pointed out, the central rule of contemporary international law on the
use of force, the prohibition of a threat or the use of force as contained in Article 2 (4)
of the UN Charter, is the subject of fundamental disagreement. 84 Referring to Gray,
Dan Kuwali is more expressive by noting that “[t]he law on the use of force is one of
the most controversial areas of international law and one where the law may seem
ineffective.” 85 Notwithstanding this, there is today a common agreement not only
among publicists but also among States as to the principle that the prohibition of the
use of force among States is not only a treaty obligation but also a customary rule and
even a jus cogens norm. 86 This stemmed from the view of the International Law
Commission which “pointed out that the law of the [UN] Charter concerning the
prohibition of the use of force in itself constitutes a conspicuous example of a rule in
international law having the character of jus cogens” 87 and from the view of the ICJ in
the Nicaragua case whereby the Court held that the United States had breached its
“obligation under customary international law not to use force against another
State”. 88 However, there is no comparable common agreement on the exact scope of
the prohibition. 89 At this point we will analyse the content and scope of Article 2 (4)
of the UN Charter and the exceptions to the principle of the non-use of force.
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III.2.1.1 The content and scope of Article 2 (4) of the UN Charter
It is important to note from the start that “[p]roviding for a clear regulation of the area
of the use of force as between states has long been an aim of international law and
was at the forefront of concerns leading to the establishment of the United Nations
system after the Second World War.” 90 In the process of regulating the use of force,
the 1928 Briand-Kellogg Pact (the Paris Pact) constituted a decisive turning point in
the development of rules restricting the freedom to wage war and towards a universal
and general prohibition of war. 91 For the first time in the history of the jus ad bellum,
a general prohibition of war was formulated, with the sole exception of self-defence. 92
The loophole in the Brian-Kellogg Pact was remedied by the UN Charter. Paragraph 4
of Article 2 of the UN Charter lays down the prohibition of the use of force under the
principle that “[a]ll Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political independence of any
State, or in any other manner inconsistent with the Purposes of the United Nations.”
The content of Article 2(4) constitutes a considerable improvement of Article 1 of the
Briand-Kellogg Pact since it prohibits the use of force in general rather than only
war. 93 Article 2 (4) goes even further and extends the prohibition to the threat of
force. This article is considered as the most radical and fundamental provision of the
UN Charter by embodying the legal regulation of the use of force in international law
today. 94 It is important to note that the prohibition of force is not hermetic. The
Charter leaves some room in which force can be used against a State. Therefore, the
exact content and scope of Article 2 (4) can only be determined if it is read in line
with Chapter VII of the UN Charter which provides for circumstances in which the
use of force against a State is lawful. However, before doing so, one has to specify the
meaning of the wording of Article 2 (4).
The term ‘force’ is the core term of Article 2 (4) of the UN Charter. However, the
scope of the notion of force has been the subject of controversy in legal writing95 and
State practice is not of much help as it is inconsistent on the issue. The major question
is whether or not the notion of force encompasses all kinds of force, including
political and economic coercion, or is solely limited to armed force. The wording of
Article 2 (4) does not provide a clear position on this dispute. 96
On the one hand, the developing countries and the former Eastern bloc countries have
repeatedly alleged that the prohibition of the use of force comprises also other forms
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of force, namely political and economic coercion. 97 It is reported that at the San
Francisco conference, the Brazilian delegation proposed to extend the prohibition of
the use of force to economic coercion but the proposal was explicitly rejected. 98
However, the prevailing view considers that the term ‘force’ as used in Article 2 (4)
of the UN Charter does not cover all possible kinds of force but is solely limited to
military or armed force. 99 In banning the threat or use of force the drafters of the UN
Charter had in mind the abuse of armed force that had characterized the pre-Charter
period in interstate relations. 100 This interpretation is supported by the UN General
Assembly in the “Declaration on Principles of International Law Concerning Friendly
Relations and Cooperation among States in accordance with the Charter of the United
Nations,” 101 where the General Assembly embarked on giving a meaning to the
principles of the UN as provided in the Charter. When interpreting the principle
enshrined in Article 2 (4) of the UN Charter, the General Assembly only dealt with
armed force; it did not refer to political or economic coercion. On the contrary, when
interpreting the principle relating to the obligation not to intervene in matters falling
within the domestic jurisdiction of a State, the General Assembly clearly stated that
“[n]o State may use or encourage the use of economic, political or any other type of
measures to coerce another State.” From this, Randelzhofer opines that by doing so,
the Declaration underlines the fact that the scope of Article 2 (4) is restricted to armed
force. Economic and other types of coercion are not covered by Article 2 (4) but by
the general principle of non-intervention enshrined in Article 2 (7) of the UN
Charter. 102 However, in another declaration the UN General Assembly adopted an
opposite view by “[r]reaffirming the duty of States to refrain in their international
relations from military, political, economic or any other form of coercion aimed
against the political independence or territorial integrity of any State”. 103
It is worth noting that the prohibition of force is addressed to and protects principally
Member States of the UN and to some extent non-Member States as well as de facto
regimes exercising their authority in a stabilized manner. 104 The wording of Article 2
(4) of the UN Charter proscribes the threat or use of force in international relations
between States. Therefore, this article does not cover the use of force solely within the
97
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territorial limits of a State. Consequently, a civil war waged by insurgents in order to
overthrow an established government or the use of force by a government to quell the
insurgents is not a violation of Article 2 (4). Since the end of the Cold War, for
various reasons, there has been a resurgence of civil wars in which States have been
involved in backing one or the another party instead of fighting directly. In such a
case, the internal conflict may become an international conflict. Hence, depending on
the degree and kind of assistance to either side in a civil war, a third State may be in
violation of the prohibition on the threat and use of force. This has been the
conclusion in the Nicaragua Case where the ICJ found the United States guilty of the
use of force against Nicaragua by the fact of arming and training the ‘Contras’ but not
by the fact of supplying them with funds. 105
One has to note that Article 2 (4) does not represent “a blanked prohibition on the use
of force” among States. The provisions of this article indicate clearly that the threat or
use of force is prohibited when it is conducted specifically “against the territorial
integrity or political independence of any State, or in any other manner inconsistent
with the Purposes of the United Nations.” 106 It is reported that the terms ‘territorial
integrity’ and ‘political independence’ were not in the original text and were added at
the last moment at the San Francisco conference as a particular emphasis of the
general prohibition at the demand of small States in order for them to have more
specific guarantees of protection for their weak sovereignty from big States. 107 These
two terms do not have to be interpreted as being intended “to restrict the all
encompassing prohibition of force inconsistent with the Purposes of the United
Nations.” 108 Hence, the use of force is prohited when it is not justifiable under one of
the purposes of the UN and in particular when it targets either the ‘territorial integrity’
or ‘political independence’ of a State.
It follows from this that the threat or use of armed force is inconsistent with Article 2
(4) when it is directed against the territorial “existence” of a State, when the political
independence of a State is altered or when it does not aim at the attainment of the
purposes of the UN, the main one being the maintenance of international peace and
security. In this regard, as far as territorial integrity and political independence are
concerned, the United Kingdom maintained in the Corfu Channel Case that the minesweeping operation (nicknamed Operation Retail) in Albanian waters on 12th/13th
November 1946 was not a violation of Article 2 (4) of the UN Charter since it had
“threatened neither the territorial integrity nor the political independence of Albania.
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Albania suffered thereby neither territorial loss nor any part of its political
independence.” 109 However, the ICJ unanimously judged the United Kingdom’s
operation to have constituted a violation of the sovereignty of Albania. 110 Hence, with
territorial integrity one has to understand the ‘inviolability’ of the territory and the
latter is violated, for instance, by a State’s cross-border military operations in another
State without its consent, as was the case with Albania. The principle prohibiting the
inter-State use of force is qualified by some exceptions which are the object of the
following section.
III.2.1.2 Exceptions to the principle of the non-use of force
As mentioned earlier, the UN Charter provides for exceptions to the prohibition of the
inter-State use of armed force. Besides the Charter exceptions, legal literature and
State practice have developed other exceptions, though they remain controversial.
As far as the Charter exceptions are concerned, three exceptions are agreed upon, the
first one being the so-called ‘collective security measures’ taken by the Security
Council. According to Article 39 of the UN Charter, the Security Council may, in its
primary responsibility for the maintenance of international peace and security, 111
qualify a situation as a threat to the peace, a breach of the peace or an act of
aggression and it may accordingly decide which measures have to be taken in order to
maintain or restore peace and security. These measures include the use of armed force
if measures not involving the use of force, such as breaking diplomatic relations and
taking economic measures, as provided for by Article 41 of the UN Charter, ‘would
be inadequate or have proved to be inadequate.’ 112 Consequently, the Security
Council may use armed force, if necessary, by air, sea or land either by UN forces
(‘Blue Helmets’) or it may authorize the armed forces of Member States to use force
on its behalf. 113
It is worth underlining that should the Security Council decide to resort to the first
option, in terms of Article 43 of the UN Charter Member States are supposed to
conclude special agreements with the Security Council to make forces, assistance and
facilities available at the disposal and authority of the Security Council. One has to
note that such agreements envisaged by Article 43 have remained lettre morte, as
since the creation of the UN no such agreements have been concluded. Influenced by
the then prevailing Cold War, States were reluctant to transfer control of their national
armies to the bipolarized Security Council. Members of the Security Council could
hardly reach an agreement, such measures being subject to the veto of any of the five
permanent members of the Security Council. 114 This political situation did weaken the
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originally envisioned UN collective security system; the collective measures as
originally conceived have not been applied, especially during the Cold War. As a
consequence, the Security Council ought to adjust its collective security system by,
inter alia, authorizing the armed forces of UN Member States to use force on behalf
of the UN against States in a case of a threat to or a breach of international peace.
It is reported that the first time the UN used this “model of delegated enforcement
action” was in 1950 with regard to the Korean War. 115 In the absence of the Soviet
Union in the Security Council, the latter was able to determine that the attack upon the
Republic of Korea by forces from North Korea constituted “a breach of the peace”
and consequently the Council went further and recommend the Members of the
United Nations to “furnish such assistance to the Republic of Korea as may be
necessary to repel the armed attack and to restore international peace and security in
the area.” 116
The return of the Soviet Union to the Council and the Cold War prevented the UN
from further using this instrument until the case of the invasion of Kuwait by Iraq in
August 1990. With regard to this conflict the Security Council adopted a number of
resolutions authorizing, among other things, Member States to co-operate and use all
necessary means to restore international peace and security in the area in order to
secure the withdrawal of Iraqi forces from Kuwait. 117
The second exception codified in the Charter is the individual or collective inherent
right of self-defence enshrined in Article 51 of the UN Charter. 118 The right of selfdefence is generally considered as the oldest and the most important exception to the
prohibition of the use of force in the pre and post-Charter periods. Coined by natural
law, self-defence is considered to be part of customary international law. 119 Three
observations can be made concerning the description of self-defence as an “inherent
right” by Article 51: First, it implies that the UN Charter did not create that right; it
only recognized a pre-existing customary right in a more declaratory manner by
codifying it. 120 Second, this natural right existed prior to the UN Charter and it would
survive the UN Charter. 121 Third, the right of self-defence is not an exclusive
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prerogative of UN Member States; other non-UN Member States are also entitled to
exercise it. 122
A close reading of the wording of Articles 2 (4) and 51 of the UN Charter reveals that
Article 51 does not provide a comprehensive exception to Article 2 (4). The two
articles do not correspond in scope since ‘armed attack’ in Article 51 is much
narrower in scope than the ‘threat or use of force’ in Article 2 (4). Article 51 subjects
‘resorting to the use of force’ to an ‘armed attack’ and not to the ‘threat or use of
force’. Therefore, not every threat or use of force in violation of Article 2 (4) may be
retaliated with armed defence. 123 As a consequence, from a literal interpretation of
Article 51, a State victim of unlawful acts or measures short of armed attack (even
including the loss of human lives) has to resort to the same acts or similar acts having
the same scope but not to an armed attack under the pretext of self-defence. 124 Until
acts have reached a certain degree of gravity, the threshold of an armed attack, States
are bound to refrain from forcible armed self-defence. 125
The term ‘armed attack’, a core term of the notion of the right of self-defence, has
been the subject of much controversy among scholars. 126 Article 51 of the UN Charter
does not give any help or guidance “in terms of determining what constitutes an
armed attack” 127 and neither does the ICJ provide a clear position on the issue. 128 A
lack of common consensus on the meaning of this term has given States some room to
justify their unilateral use of force as self-defence and has led to the development of
some doctrine in this respect, such as the anticipatory or pre-emptive self-defence. 129
It is equally important to mention that a common and clear definition of ‘armed
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attack’ is welcome since it would help to differentiate the real or lawful from the
disguised or false self-defence.
In the meantime, the right of self-defence is qualified by a twofold limitation: the selfdefence action must be reported to the Security Council and it must be necessary and
proportional to the attack. 130 On the one hand, the State(s) exercising the right of selfdefense has/have the obligation to report immediately to the Security Council on the
measures taken and to exercise such right until the Security Council has taken the
necessary measures concerning the situation. 131 This implies that self-defence as
enshrined in Article 51 is meant to be a “temporal right” which has to be exercised
“until such point as the Security Council has taken those steps necessary to maintain
or restore international peace and security.” 132 This confirms for the umpteenth time
that the Security Council is the primary organ charged with the maintenance of
international peace and security. On the other hand, the right of self-defence is subject
to the customary principles of proportionality and necessity. 133 That is, “the measures
and extent of the defense must not be disproportionate to the gravity of the attack, in
particular the means employed for the defense have to be strictly necessary for the
repelling the attack.” 134 In other words, the proportionality principle serves as a
limitation on actions in self-defence by requiring that the defensive measures be
reasonably related to the seriousness and scope of the attack. 135 Since retaliation and
punitive actions are prohibited in international law, military actions in self-defence
must therefore be restricted to those necessary to repel the aggression. 136
The third Charter codified exception is related to measures against former enemy
States. Articles 53 (1) and 107 of the UN Charter read together allow regional security
agencies of UN Member States to take and enforce measures against States which
during the Second World War were their enemies. These articles are considered as
being part of the post-war ‘victor’s justice.’ 137 However, with the admission of the
former so-called enemy States to UN membership as ‘peace-loving nations’ 138
pursuant to Article 4 of the UN Charter, the exception has become obsolete. 139
Consequently, the ICJ did not mention it among the lawful exceptions to the
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prohibition of the use of force in the Legality of the Threat or Use of Nuclear
Weapons 140 and the High-Level Panel and the UN Secretary-General have proposed
in their respective reports the revision, if not the deletion of Articles 53 (1) and 107
from the UN Charter. 141
Besides the Charter exceptions to the prohibition on the use of force, it is submitted
that there have been two attempts to develop the alleged Charter-related exceptions. 142
On the one hand, on 3 November 1950 the UN General Assembly adopted Resolution
A/RES/377 (V) entitled ‘Uniting for Peace’ known in the framework of the Korean
War. In the Uniting for Peace Resolution, also known as also as the “Acheson Plan”,
the General Assembly claimed to have the competence to recommend to UN Member
States to take measures including the use of military armed force in case of a breach
of the peace or an act of aggression should the Security Council fail to exercise its
primary responsibility in this regard due to a lack of agreement among its permanent
members. 143 Specifically, the resolution states that the General Assembly
Resolves that if the Security Council, because of lack of unanimity of the permanent
members, fails to exercise its primary responsibility for the maintenance of
international peace and security in any case where there appears to be a threat to the
peace, breach of the peace, or act of aggression, the General Assembly shall consider
the matter immediately with a view to making appropriate recommendations to
Members for collective measures, including in the case of a breach of the peace or act
of aggression the use of armed force when necessary, to maintain or restore
international peace and security. 144

However, it is worth noting that the ‘Uniting for Peace’ procedure lacks any practice.
There are no instances where the General Assembly has ever authorized or claimed to
authorize the use of military force under the described circumstances. 145 Besides,
from the wording of the resolution, the General Assembly would, in the case of a
breach of the peace or an act of aggression, only make a recommendation, not a
binding decision, to use force against a State. As such, the “Uniting for Peace”
procedure can hardly be said to constitute an extension of the exceptions to the
prohibition of the use force.
On the other hand, the use of force in the exercise of the right of self-determination is
alleged as constituting an exception to the prohibition on the use of force. This
assertion comes from an extensive interpretation of the accepted right of National
Liberation Movements in their lawful struggle against colonialism, racist regimes or
alien occupation to employ ‘all means necessary’. Therefore, the use of force in this
respect was claimed to be lawful by the socialist countries, with the former Soviet
Union at the forefront, and the developing countries and their support given to the
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National Liberation Movements. 146 This view was successfully rejected by Western
States. Thanks to the course of time and changed circumstances, the claim that
national liberation wars constitute an exception to the prohibition of the use of force is
now obsolete and undisputed.
Apart from the related Charter exceptions, legal doctrine and State practice suggest
that there are two other accepted ‘extra-Charter exceptions’, i.e. ‘humanitarian
intervention’ and the ‘protection of nationals abroad’. One has to recall that the
former doctrine consists, as indicated earlier, of the claim that the use of armed force
is legitimate and lawful when it aims at forestalling large-scale human rights
violations in a foreign State without either the consent of the government of the State
on whose territory the intervention takes place or the authorization of the Security
Council. 147 As such, the supporters of humanitarian intervention claim that it is not
prohibited by the UN Charter and, moreover, that it is an exception to the prohibition
of the use force as enshrined therein. As noted previously, the question of the legality
of humanitarian intervention has given rise to a great deal of many controversy and
discussions in the international law sphere.
For its part, the doctrine of the ‘protection of nationals abroad’ consists of a claim
which is mostly advanced and applied by some Western governments (namely Israel
and the US) 148 that Article 2(4) of the UN Charter does not prohibit the use of force in
order to rescue a State’s own nationals in a foreign State when that State is unable or
unwilling to provide the required protection to those nationals. 149 It is claimed that
actions taken in this respect are only subject to the customary international law
principles of necessity and proportionality. 150 The proponents of this doctrine opine
inter alia that, as is the case with humanitarian intervention, Article 2 (4) of the UN
Charter is unaffected since the territorial integrity and political sovereignty of the
State concerned are not targeted by the rescue operation. 151 Moreover, a State has the
right and even the obligation to protect its nationals and their property.
It is important to note that the mentioned rescue operations, sometimes referred to as a
form of self-defence, have raised little protest and in some cases they have received
explicit approval. 152 In this area, State practice is characterized by an obvious
reluctance to qualify rescue operations involving the use of force as unlawful. Despite
this, we share Randelzhofer’s opinion that as the law stands at present no rule of
international law allows rescue operations for the protection of a State’s own nationals
abroad without the consent of the territorial State concerned or the authorization of the
Security Council. Such operations remain illegal though not necessarily
illegitimate. 153
From the above description, one cannot but agree with the words from Harhoff that
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[w]hat the UN Charter establishes is that armed forces by one or more States against
another State can only be applied lawfully if the Security Council had authorized the
use thereof, or if the State or group of States act(s) in self-defence and the action is
subsequently approved by the Security Council. In these cases, and these cases only,
is armed intervention currently lawful. Unauthorized humanitarian interventions, it
appears, have no positive (written) legal basis in existing international law.154

It is worth to underscore that outside the lawful exceptions, the use of armed force in a
foreign State is still justifiable at the invitation of the conflict State, which is entitled
to call for armed assistance from other States to remedy the conflict. 155 In such a case,
it is obvious that armed force is not used against the territorial integrity or political
independence of the State concerned as the action would only be lawful if it is in
accordance with the purposes of the United Nations.

III.2.2 The principle of non-intervention
Before analyzing the content of the principle of non-intervention as provided by
Article 2 (7) of the UN Charter and its exceptions, it is worth looking, first, at the
principle of the sovereign equality of States, since the principle of non-intervention is
a corollary of the principle of the sovereign equality of States.
III.2.2.1 The principle of the sovereign equality of States
The UN as a States’ organization is based on the principle of the sovereign equality of
all its Members States. 156 Although at the time of the drafting of the UN Charter, and
even before this, there was widespread support for the sovereign equality of Sates as a
foundational principle of the international legal system, there was no agreement on the
theoretical basis which explained the unease about its maintenance in practice. In its
Declaration on Friendly Relations among States, the General Assembly states that by
sovereign equality States enjoy ‘equal rights and duties’ as ‘equal members of the
international community’ despite their differences concerning economic, social,
political or other points of view such as the size of their territory and population. 157
Consequently, States are, among other things, free to choose and develop their
political, social, economic and cultural systems without outside interference. 158 In
order words, all entities recognized as States enjoy the legal right to decide freely their
current and future affairs without interference from other States.
The principle of the sovereign equality of all States and the corresponding right of a
State to be free from interference from or intervention by another State is as old as the
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State system itself and is very deeply ingrained in international law. 159 First declared
at Westphalia, this principle was enshrined in various international instruments,
including the UN Charter. However, although the principle of the sovereign equality
of States has been the underlying legal principle for the international system since the
Peace Treaty of Westphalia in 1648, the events of past years have led to what amounts
to a serious rethinking of the strict adherence to this principle as well as its corollary,
non-intervention in the domestic affairs of States under certain circumstances. As
Fassbender and Bleckmann rightly put it, the principle of “sovereign equality [of
States] is not a rule of jus cogens, notwithstanding its character as a fundamental
principle of the international legal order.” 160 A new trend has emerged that views the
legitimacy of the sovereign as deriving from the people; sovereignty is, therefore,
forfeited by the most egregious violations of the fundamental rights of people.
According to Kofi Annan, the Charter should today be read and understood in the
sense that “its aim is to protect individual human beings, not to protect those who
abuse them under the umbrella of State sovereignty.” 161 The Westphalian order is
challenged by the decline of States as principal players in international life – “States
are no longer the only actors on the international scene” 162 -, by the rise of non-States
actors, by the forces of globalization and by international cooperation and the increase
in transnational crimes, refugees, etc. The imperative that a sovereign’s rights take
precedence over human right is now past its zenith. 163
III.2.2.2 The content of Article 2 (7) of the UN Charter
While Article 2 (1) of the UN Charter identifies the sovereign equality of States as the
first of the principles on which the Organization is based, Article 2 (7) of the same
Charter strengthens such a principle by prohibiting the United Nations from
intervening ‘in matters which are essentially within the domestic jurisdiction of any
State.’ 164
Even though Article 2 (7) talks of the United Nations, understandably the prohibition
embodied in this article is one instance of a broader duty of international
organizations (in particular the UN) and States not to intervene in matters that fall
within the domestic jurisdiction of sovereign States. 165 It is pointed out that Article 2
(7) constitutes a lex specialis to the general principle of non-intervention which can be
drawn from Article 2 (1) and (4) of the UN Charter and from customary international
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law. 166 In other words, although the principle of non-intervention can be drawn from
paragraphs 1 and 4 of Article 2 of the UN Charter, it is nevertheless in Article 2 (7)
where the Charter specifically provides for the principle of non-intervention as
follows:
Nothing contained in the present Charter shall authorize the United Nations to
intervene in matters which are essentially within the domestic jurisdiction of any
state or shall require the Members to submit such matters to settlement under the
present Charter; but this principle shall not prejudice the application of
enforcement measures under Chapter VII.

The concept of ‘intervention’ has been the subject of both broad and narrow
interpretations. 167 According to the broad interpretation, the concept of intervention
prohibits the UN and its organs from interfering even by discussions and
recommendations with regard to domestic matters. 168 Furthermore, inspired by
classical international law, the narrow interpretation considers the concept of
intervention as implying the use of force, ‘similar imperative pressure’ or dictatorial
interference. 169 With regard to the effects of the interpretations, one has to note that
with the broad interpretation the work of the UN would be seriously impaired since
the objection in Article 2 (7) would be raised against any form of activity of the UN in
relation to a given Sate. 170 Arguably, the narrow interpretation is more realistic since
some UN organs have the power to discuss, examine or make recommendations,
albeit not binding in nature, with regard to domestic affairs. In particular, Article 2 (7)
accepts that the Security Council can take enforcement measures, as provided by
chapter VII of the UN Charter, with respect to matters essentially within the domestic
jurisdiction of a State when it comes to the maintenance of international peace and
security.
The narrow interpretation is followed by both the UN General Assembly and the ICJ.
According to the 1970 Declaration on Friendly Relations among States, intervention
comprises not only “armed intervention” but also “all other forms of interference or
attempted threats against the personality of the State or against its political, economic
and cultural elements.” 171 In the Nicaragua Case, the ICJ considered that the
prohibited intervention is one bearing on matters which all States are allowed, by
virtue of the principle of State sovereignty, to decide freely for themselves, such as
their political, economic, social and cultural system. 172 Consequently, an “intervention
is wrongful when it uses methods of coercion” and “[t]he element of coercion which
defines and indeed forms the very essence of prohibited intervention is particularly
obvious in the case of intervention which uses force...” 173
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From different points of view, it is clear that the fundamental difference between the
wide and narrow meaning of the concept of ‘intervention’ as used in Article 2 (7)
resides not in the essence of the action, whether or not it constitutes an intervention,
but rather in the essence of the issue at stake in the State concerned; i.e. whether the
subject-matter concerned falls ‘essentially within the domestic jurisdiction’ of the
State. In 1923 the Permanent Court of International Justice (PCIJ) rendered a
judgment in the case of Nationality Decrees Issued in Tunis and Morocco which is
still considered to be the leading pronouncement on the scope of the concept of
matters within ‘domestic jurisdiction.’ 174 The PCIJ upheld that matters which are
solely175 within the domestic jurisdiction of a State are those “matters which, though
they may very closely concern the interests of more than one State, are not, in
principle, regulated by international law” and with respect to which “each State is the
sole judge.” 176 The Court went further to say that “[t]he question whether a certain
matter is or is not solely within the jurisdiction of a State is an essentially relative
question; it depends on the development of international relations.” 177 This means that
domestic jurisdiction ends where international jurisdiction begins. 178 However, the
difficulty arises when it comes to drawing a “dividing line between what does, and
does not, fall under national jurisdiction (…), especially now that modern
international law involves so many different fields.” 179 Although the scope of
domestic jurisdiction has been broadened under the UN Charter through the
replacement of ‘solely’ under the League of Nations by ‘essentially’, 180 the
development of international law however continuously narrows the domain of the
domestic jurisdiction of States even though, depending on the place and time, there
are still areas, of course very few, in which nation States still have an exclusive
jurisdiction or domaine reservé. 181 This position, which is considered to be a legalist
view of domestic jurisdiction, is opposed to the essentialist view according to which
the concept of domestic jurisdiction does not depend on the development of
international law but rather on the nature of the State and it is not relative but fixed, at
least as long as we continue to live in a world of sovereign States. 182 The legalist view
is more realistic and deserves our adherence.
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Therefore, the phrase ‘matters which are essentially within the domestic jurisdiction’
does not refer to specific areas which are clearly defined and totally removed from the
reach of international law. It rather circumscribes areas which are not even prima
facie affected by rules of international law. It is sufficient that an area is regulated by
international law only in some aspects for that area to be removed from the exclusive
sphere of the domestic jurisdiction of States. 183 It is today beyond controversy that the
matters which are essentially within the domestic jurisdiction of States are constantly
being reduced since in a globalizing and integrating world more and more areas are
being regulated by international law. Consequently, the content of Article 2 (7) cannot
be determined on a general level, but rather by analyzing specific areas which are
considered as its exceptions. 184
III.2.2.3 Exceptions to the principle
According to the wording of Article 2 (7) of the UN Charter, the principle of nonintervention does not preclude the application of enforcement measures as provided in
Chapter VII of the same Charter. That is, the principle of non-intervention is not
concerned with actions which may be taken by the Security Council with regard to a
threat to the peace, a breach of the peace, and acts of aggression. 185 Chapter VII of the
UN Charter (Articles 41 and 42) provides for a set of measures that may be taken or
decided by the Security Council in order to maintain or to restore international peace
and security. These measures range from those not involving the use of armed force
(e.g. economic and diplomatic measures) 186 to the actual use of armed force against a
State when the former measures ‘would be inadequate or have proved to be
inadequate.’ 187
As has been proved by some cases dealt with later in this chapter, the Security
Council may take or order the use of force either to forestall an ongoing internal
conflict which, according to it, constitutes a threat to or a breach of international
peace and security or to prevent such conflict from escalating. As noted by the
International Criminal Tribunal for the Former Yugoslavia (ICTY), “the practice of
the Security Council is rich with cases of civil war or internal strife which it classified
as a “threat to peace” and dealt with under Chapter VII,...” 188 For instance, through
its respective resolutions 1199 189 and 1203 190 the Security Council described the then
ongoing situation in Kosovo as constituting a threat to international peace and security
in the region. 191 As such, the situation could no longer be claimed to be a matter

183

See G. Nolte, supra n.165 at 157.
Ibid.
185
See Chapter VII of the UN Charter, supra n.8.
186
Art. 41, id.
187
Art. 42, id.
188
See Prosecutor v. Dusko Tadic a/k/a “Dule”, Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction, 2 October 1995 at para. 30.
189
S/RES/1199 (1998) of 23 September 1998.
190
S/RES/1203 (1998) of 24 October 1998.
191
In the Dusko Tadic Case, supra n.182 at para. 30, the Appeal Chamber of the ICTY contended that
If it [armed conflict in the territory of the former Yugoslavia] is considered an international
armed conflict, there is no doubt that it falls within the literal sense of the words "breach of the
peace" (between the parties or, at the very least, would be a "threat to the peace" of others).
184

140
which essentially fell within the exclusive domestic jurisdiction of the Federal
Republic of Yugoslavia. Therefore, Article 2 (7) could not apply with regard to this
case. 192 Nolte is of the opinion that even if the Security Council had not defined the
situation under Chapter VII as a threat to the peace, Article 2 (7) would not have
applied because of the massive violations of human rights which were occurring in the
area. 193
Today it is increasingly being accepted that human rights issues like some
environmental aspects are no longer matters which are essentially within the domestic
jurisdiction of States. 194 They rather fall within the realm of international law since
they are considered to some extent to be universal and, as such, guaranteed and
protected by international law. They have increasingly become a ‘shared
responsibility’ of both States and the international community. 195 Problems relating to
human rights are widely recognized as being of interest to all nations and the UN
Charter has designated them as a matter of international concern. 196 Yet, the question
is raised whether force can be used in the case of human rights violations since
nowhere does the Charter authorize the United Nations or any of its organs or a group
of States to use force against a State unless there is a threat to the peace, a breach of
the peace, or an act of aggression. 197
Noteworthy is the fact that human rights derive from various sources. Consequently,
all States are not equally bound and limited by human rights instruments.
Nevertheless, the sphere of domestic jurisdiction as far as human rights are concerned
is being significantly reduced for all States since the basic rights of the human person,
namely the right to life, have acquired, to some extent, the status of jus cogens and are
part of customary international law. Furthermore, it is submitted that “in order to
remove the shield of Article 2 (7) it is not necessary to prove that a violation of a
human rights obligation has indeed occurred, but only to make plausible a prima facie
case that this has happened.” 198
It is important to note that depending on the nature of the human rights concerned and
the means at the disposal of States, States possess a large degree of discretion with
respect to the implementation of human rights as part of their domestic jurisdiction,
although this may be subject to international supervision. In other words, States
remain primarily responsible for the promotion, protection and implementation of
human rights, although in this respect they can be called to account by international
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forums. 199 From this, one can say that Article 2 (7) of the UN Charter has not become
completely obsolete with respect to human rights. 200
Finally, a certain view has developed stating that Article 2 (7) is not applicable as far
as the principle of self-determination applies. 201 According to this view, the principle
of self-determination prohibits the UN and the international community at large from
intervening in, for example by way of questioning, the manner in which a State
determines or shapes its political, economic, social and cultural system. However, this
view is qualified by the fact that the State’s policy must meet some internationally
accepted values and standards such as the rule of law, democracy, respect for human
rights, etc.
III.3 The Security Council and humanitarian intervention
By virtue of the law of the Charter, only the Security Council is empowered to take
forcible action against a State, be it a UN Member State or not, which is in breach of
its international undertakings, namely to respect human rights, 202 but even in this case
the State’s action must amount to a threat to or a breach of international peace and
security. Hence, in 1986 the ICJ rejected the claim that the United States was justified
to employ force against Nicaragua inter alia to monitor and ensure respect for human
rights in that country. 203 From this ruling, Rodley concluded that the judgment
“unmistakably places the Court in the camp of those who claim that the doctrine of
humanitarian intervention is without validity.” 204
The issue of humanitarian intervention with regard to the Security Council compels us
to look at two similar actions: an intervention undertaken within the framework of a
collective action authorized by the Security Council and an intervention carried out
unilaterally by individual States or a group of States without such authorization. The
following section examines, respectively, the scenario of the (humanitarian)
interventions that have taken place without Security Council authorization and that
where such an intervention has taken place with the blessing of the Security Council.
III.3.1 Military interventions without Security Council authorization
The modern discussions relating to humanitarian intervention were sparked by the
instances of interventions which took place around the world in the 1970s and 80s.
The discussions also resurfaced following the political changes in the international
system resulting from the end of the Cold War and consequently the development of a
more cooperative spirit between the permanent members of the Security Council as
well as armed conflicts with high records of human rights violations. 205
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In this section only unilateral forcible interventions which took place without a clear
or implied authorization from the Security Council, otherwise called unauthorized
interventions, are examined. The commonly evoked interventions include the Indian
intervention in East Pakistan (Bangladesh) in 1971, the intervention by Vietnam in
Cambodia in 1978, the intervention by Tanzania in Uganda in 1978, the French
intervention in the Central African Republic in 1979 and the intervention by the US
and the Organization of Eastern Caribbean States in Grenada. The very controversial
interventions when the Security Council was involved, such as the US-led Coalition
intervention in Northern Iraq in 1991 and the NATO intervention in Kosovo in 1999
are looked at. The hailed interventions by the ECOWAS in Liberia and Sierra Leone,
respectively, are also examined. However, at this point, it has to be noted that
interventions for other purposes, say the protection of one’s own nationals abroad, 206
for political purposes 207 or an intervention upon request 208 are not relevant here.
The cases examined below share some common points. On the one hand, the
interventions had not been duly authorized by the Security Council and as such
“individually taken, [they] amount to clear deviation from the rule conditioning the
lawfulness of any use of force – apart from self-defence – to the Security Council
authorisation.” 209 On the other hand, as will become apparent from the discussions
below, the intervening States did not rely on the same legal grounds and their attitudes
were not consistent and unambiguous. 210 It is interesting to note that none of the
intervening States has evoked humanitarian intervention as the sole ground for its
action. Thus, the controversy of whether or not cases examined hereafter are genuine
humanitarian intervention instances. The present work does not have the pretention to
remove the ambiguity or to provide a clear and decisive answer thereof.
III.3.1.1 The intervention of India in East Pakistan
In 1971, India invaded East Pakistan, the ultimate result of the invasion being the
independence of Bangladesh. In the first attempt India justified its intervention on the
basis of right of self-defense, the action was claimed to be a reaction to the aggression
committed by Pakistan by bombing Indian border villages. In the second place, India
claimed that it had intervened on humanitarian grounds: protecting the Bengali people
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from the atrocities systematically undertaken against them by the Pakistani army. 211
The Indian intervention aroused two reactions: Some commentators found the action
as a valid instance of the right of humanitarian intervention. In this regard, Tesón
asserts that the Indian intervention in Bangladesh “is an almost perfect example of
humanitarian intervention” 212 before adding that “humanitarian intervention is the
best interpretation we can provide for the Bangladesh war.” 213 However, other
commentators and an overwhelming majority of States condemned the intervention as
being unlawful, although the outcome, viz. the independence of Bangladesh, was
ultimately accepted by the international community. 214 The resolutions adopted by
both the UN General Assembly and the Security Council express the ambiguity of the
international community with regard to the Indian action. Neither the Security
Council nor the General Assembly expressly supported or condemned the
intervention. Far from condemning the intervention or openly supporting it, the two
organs only called upon, in the traditional diplomatic language, India and Pakistan to
take measures for setting and maintaining a ceasefire and to refrain from any action
which may aggravate the situation; 215 none of the resolutions condemned India for its
action. Concern was expressed that the Indian intervention would serve as a precedent
in the future. As Franck rightly pointed out, States “felt directly threatened: not by the
action itself, which elicited widespread sympathy, but by a precedent that appeared to
condone the invasion of a county by a more powerful one.” 216
III.3.1.2 The intervention by Vietnam in Kampuchea (Cambodia)
It took exactly seven years for the above concern regarding the danger of the
precedent to be set by the Indian intervention to be realized. In December 1978,
Vietnam invaded Kampuchea (Cambodia) and ended Pol Pot’s Khmer Rouge regime
which had been in power since April 1975. The regime is considered to be one of the
most cruel, brutal and genocidal regimes of the 20th century has and it claimed the
lives of over one million (some estimate two million) Cambodians between 1975 and
1979 in the most atrocious way: torture, killing and mass deportation. Apart from
mere verbal condemnation, no incisive measures had been taken by the international
community to prevent and end the atrocities. 217 On 25 December 1978, Vietnam
assisted by the United Front for the National Salvation of Kampuchea, a rebel group
made up of Cambodian refugees, invaded Kampuchea and ousted the Pol Pot regime.
The Vietnamese justification was in general twofold: On the one hand, the
Vietnamese government claimed to have acted in self-defence since the Pol Pot
regime which was hostile to Vietnam had carried out the ethnic cleansing of
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Vietnamese people within Cambodia and a series of cross-border attacks that cost
many Vietnamese lives. On the other hand, the inhuman conditions in which the
population of Kampuchea was kept by Khmer Rouge regime warranted foreign
intervention. 218
It is reported that Vietnam distanced itself from any formal humanitarian
justifications. Despite the fact that it had described the Khmer Rouge regime as
‘inhuman’ and ‘monstrous’, 219 Vietnam never claimed to have intervened in order to
restore human rights in Kampuchea. 220 The Vietnamese intervention divided members
of the international community: On the one hand, some States, mainly the socialist
countries led by the Union of Soviet Socialist Republics, supported Vietnam’s claim.
On the other hand, other States, mostly Western States plus China, considered
Vietnam’s intervention to be an act of aggression, a violation of Kampuchea’s
territorial integrity and that armed force could not be employed in order to protect
human rights in another country. As a consequence of the bipartite subdivision, the
Security Council was unable to adopt any resolution with regard to the Vietnamese
intervention. 221
III.3.1.3 The intervention by Tanzania in Uganda
On 15 November 1978, Tanzania, with the help of Ugandan exiles, invaded Uganda
and toppled the brutal regime of the dictator Idi Amin on 11 April 1979. Contrary to
previous interventions, the Tanzanian invasion, only dubbed as an intervention by
some, was hailed with relief as an act of liberation not only by the overwhelming
majority of Ugandans but it was also saluted by the rest of the African nations and the
outside world at large. 222 Despite some dissenting opinions and the concerns
expressed about the danger of creating a precedent by the Tanzanian invasion, 223 the
international community at large “responded with mute, but evident, satisfaction”
with regard to the Tanzanian action and its corollary, the ousting of President Idi
Amin. 224
The Tanzanian action was a two-faceted operation: an act of self-defence and also
humanitarian operation. Tanzania justified its action mainly on self-defence grounds
since Uganda had invaded and occupied a part of its territory, the Kagera Salient
region. However, it is rightly argued that self-defence could not justify the
overthrowing of the Amin government by Tanzania. In fact, although the Tanzanian
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action was in response to an armed attack orchestrated by Uganda within the meaning
of Article 51 of the UN Charter, as we noted earlier in this chapter, it is however well
settled that, in accordance with the proportionality principle, a response in selfdefence must be proportionate to the wrong inflicted. 225 It was not necessary for the
Tanzanian self-defence action to be a punitive action resulting in the overthrow of the
Ugandan regime. 226 Furthermore, it is reported that a few weeks after the Tanzanian
intervention, the Ugandan troops had pulled out and returned permanently to inside
the Ugandan borders. Under these circumstances, the Tanzanian self-defence
justification was no longer tenable since, as pointed out by Ago, “armed resistance to
armed attack should take place immediately, i.e. while the attack is still going on, and
not after it has ended.” 227 Thus, considerations of humanity are the only conceivable
legal justification for the Tanzanian overthrow of Amin’s regime. 228
As observed above, the Tanzanian action was tacitly acquiesced to and supported by
the international community since the latter expressed relief in as much as the
operation put an end to brutal and cruel violations of human rights records in Uganda.
It is submitted that even the critics who characterized the action as unlawful do agree
or concede that the atrocities committed by Idi Amin’s regime justified a foreign
intervention. 229 To express the level of cruelty of the Ugandan dictator and thus as a
ground for intervention, it is opined that “with few possible exceptions, the crimes
committed by Amin probably have no parallel in [the then] modern history.” 230 It is
estimated that no less than 300,000 people had perished at the hands of the Amin
regime in only eight years during which the regime lasted, an average of more or less
102 deaths every single day. 231 The most outrageous aspect is that most victims died
after being tortured or were barbarously killed in indescribable manner. In the face of
these cruel mass killings, the Organization of African Unity (OAU) and the
international community at large were characterized by condemnable passiveness.
Therefore, the Tanzanian intervention in Uganda is considered as an appropriate
precedent for humanitarian intervention in particular and similar circumstances.
It is important to note that neither the UN Security Council nor the UN General
Assembly explicitly supported or condemned the Tanzanian action. 232 Surprisingly,
despite the invasion of his country by Tanzania, Amin did not appeal to the United
Nations presumably because he was persuaded that human rights considerations
would have been a serious obstacle, or a ground to repel, the eventual condemnation
of the alleged Tanzanian aggression. The appeal to the OAU was also fruitless, Libya
being the exception; 233 the majority of African governments did not sympathize with
the barbaric rule of Adi Amin.
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III.3.1.4 The intervention by France in the Central African Republic
Like in the case of Uganda, in the same period the Central African Republic (CAR)
was ruled by a dictator, Jean-Bedel Bokassa, the self-crowned Emperor in December
1977. His reign was also characterized by grave, atrocious and massive violations of
human rights with an observing and silent international community. The attitude of
the international community was well expressed by a Central African ambassador in
the following excerpt:
I cannot conceal the bitter disappointment of my country over the culpable silence of
the United Nations and of the Organization of African Unity regarding the suffering
of the people of the Central African Republic in face of massive and flagrant
violations of human rights in the name of the sacred principle of non-intervention in
the internal affairs of states. Those institutions, whose basic principles depend on the
protection of human rights and freedoms…, will never be able to do anything useful
until they stop being a syndicate of dictatorial oppressive governments. 234

The human rights infringements orchestrated by Bokassa can be illustrated by the
merciless torture and murder of schoolchildren following riots in January 1979.
Consequently a Commission of Inquiry (Commission de Constatation) composed of
judges from five African States was set up by the French-African Conference. The
Commission was, with the agreement of the Bokassa regime, mandated to travel the
Bangui, the Capital city, to investigate the killings. 235 The Commission concluded
beyond any doubt to the personal participation of Bokasa in the massacre namely for
having personally ordered for the killings. The dictator reacted fiercely to the findings
of the Commission’s report by organizing and ordering a series of reprisals and
crackdowns against whoever had provided evidence to the Commission of Inquiry. 236
In September 1979, a group of Central Africans, with a direct backing of French
commandos, seized the power in a bloodless coup while the Emperor was on visit to
Libya and installed David Dacko as the new president. As it was the case with the
Tanzanian intervention in Uganda, the French intervention in the Central African
Republic to overthrow the murderer Emperor was not much condemned but rather
was tolerated and even “hailed with relief almost unanimously by the concert of
nations.” 237
Tesón considers the French intervention in the Central African Republic as a case of
humanitarian intervention par excellence despite the fact that it resulted in a bloodless
coup. 238 In fact, the present author is of the opinion that it is not the absence or the
number of victims of a foreign military operation which makes it a humanitarian
intervention case or not, but rather the circumstances (violations of fundamental
human rights in the target State), conditions (absence of consent of the target State
and the absence of a prior authorization of the Security Council) and above all the
motive of the intervention (the intervening State must be driven by humanitarian
purposes). A close examination of the Central African case reveals that all required
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elements were fulfilled for the intervention to be qualified as humanitarian. For the
fact that the humanitarian motive is difficult to prove, what has to be considered then
is the necessity and the end-result of the operation, i.e. whether the military
intervention was necessary and whether it halted the violations of human rights. And
at this level it is not contested that the French intervention allowed the ousting of
Emperor Bokasa and consequently the end of massive killings and other violations of
fundamental human rights committed by his regime. It is arguably submitted that the
French intervention would have been unlawful, since the self-defence motive is not
applicable to the case, but for humanitarian reasons, i.e. the existence of a serious and
persistent pattern of human rights violations, the action was legitimate in the eyes of
the international community. 239
III.3.1.5 The intervention by the United States and the Organization of Eastern
Caribbean States in Grenada
On 25 October 1983, 1,900 US troops and 300 security agents from the Organization
of Eastern Caribbean States (OECS) landed on the island of Grenada. Operation
“Urgent Fury” was triggered by widespread riots which broke out following the
toppling of the ruling regime of Bishop Maurice and his New Joint Endeavor for
Welfare, Education and Liberation (JEWEL), in short the “New Jewel Movement”.
The riots pitted the supporters of the Bishop’s regime against the Revolutionary
Military Council (RMC) which had arrested and allegedly summarily executed the
Bishop and several members of his cabinet. As a means to curb the situation, the
RMC authorities imposed a 96-hour shoot on sight curfew and closed down schools
and other public institutions. Reports revealed that some civilians who boycotted the
curfew and took to the streets in protest against the actions of the RMC had actually
been shot and killed.
Considering the prevailing situation, the Governor General of Grenada made a request
for a peacekeeping force to the OECS which in return, on 23 October 1983, invited
the US to join the OECS’s multinational force to restore law and order in Grenada.
Following three days of fighting, with minor resistance particularly from Cuban
security personnel, the multinational force toppled the RMC and established an
interim Government. In the following twelve months, on 3 December 1984, multiparty elections were held from which the House of Representatives was established
and, as the result, the multinational force pulled out one year later in mid-December
1985.
Obviously, the intervention opposed those who found it legal and legitimate and those
who found it illegal. The proponents of the intervention, first and foremost the US,
justified it on three grounds: First, the request formulated by the Governor General of
Grenada; secondly, it was a peacekeeping action authorized by competent
organization, the OECS; and, thirdly, the action was aimed at the protection of US
nationals whose lives were in danger in Grenada. 240 Though the US did not advance
the humanitarian argument, Tesón vehemently defends the action as a perfect instance
of a humanitarian intervention. 241
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The opponents consider, among other things, that the operation went far beyond the
powers of the OECS whose organs were not authorized by the OECS Treaty to
authorize the use of force in a purely domestic conflict. The matter was not decided
by the UN Security Council as a proposal to condemn the action was vetoed by the
US. However, the UN General Assembly expressed its grave concern about the
military intervention. The General Assembly deplored the action as a flagrant
violation of international law and of the independence, sovereignty and territorial
integrity of Grenada. 242
If, as it is submitted, more people had probably been killed as the result of the
intervention than the victims of the riots which triggered it, 243 the humanitarian
intervention argument would hardly be applicable to the case since the intervention
distorted the proportionality requirement. Furthermore, the action was seen by some
as involving sufficient national interest of the US from a geopolitical perspective. It is
submitted that the true reason for the intervention was “a desire by the US Reagan
Administration to reclaim Grenada from Soviet/Cuba orbit.” 244
III.3.1.6 The intervention by Western States in Northern Iraq
In the aftermath of the Gulf War (1990-1991) a general internal uprising against the
Saddam Hussein regime broke out in March 1991 in various parts of Iraq especially in
the southern Shia provinces and the northern Kurdish provinces. The Saddam Hussein
regime started to repress the civilian population in an attempt to stifle the
insurgencies. As a result of the failure of Kurdish coalition forces to establish an
independent Kurdistan and to resist the counter-attack, plus the bloody repression by
Iraqi forces and fearing the repetition of the 1988 use of chemical weapons against
them, the Kurds fled in their thousands to the mountains of neighbouring Turkey and
Iran, while others sought refuge in these countries. 245 Faced with the massive influx of
refugees and the harsh conditions in which they were living, calls requesting UN
intervention to protect the Kurds were unsuccessful. In the general opprobrium, at the
beginning of April Turkey, Iran and France sent letters to the Security Council asking
the latter to take the necessary action to put an end to the repression and sufferings of
the Kurdish civilian population. 246 Specifically, the Security Council was asked to
address the calamitous situation and that it “[should] not allow itself to be regulated to
the role of mere spectator.” 247 Hence, upon the proposal by France, 248 the Security
Council adopted resolution 688 on 5 April 1991. In this resolution the Security
Council tried to balance three important aspects of international law: First, the need to
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respect the sovereignty, territorial integrity and political independence of Iraq as
required by Article 2 (7) of the UN Charter; secondly, the duty and responsibility of
the Security Council to maintain international peace and security and lastly the
obligation to protect human rights. Through this resolution, labelled a ‘humanitarian
resolution’ by Nico Schrijver, 249 the Security Council declared its grave concern and
condemned “the repression of the Iraq civilian population in parts of Iraq, including
most recently in Kurdish populated areas, the consequences of which threaten
international peace and security in the region.” 250 By so doing, the Security Council
underlined the existing link between respect for human rights and the maintenance of
international peace and security. 251 Moreover, although no reference to Chapter VII of
the UN Charter was made, resolution 688 “is interpreted as evidence that the Security
Council may adopt measures under Chapter VII [of the UN Charter] with regard to an
internal situation if a massive violation of human rights amounts to a threat to or
breach of the peace, in spite of Article 2 paragraph 7, of the [UN] Charter.” 252
Given the plight of the refugees and the need to protect the Kurds in Iraq, the
European Community, reportedly at the instigation of the United Kingdom, called for
the establishment of a protected area, a ‘safe haven’ in northern Iraq. The security
zone would serve as a safe shelter for the protection of thousands of Kurds from
further attacks from Iraqi forces and allow the supply of humanitarian assistance. A
further development towards the protection of the Kurds came on 10 April 1991 when
the United States ordered Iraq to cease all military activity north of the 36th parallel.
Subsequently, on 17 April 1991 France, the Netherlands, the United Kingdom and the
United States started to deploy their forces under the operation dubbed ‘Operation
Provide Comfort’, on both Turkish and Iraqi sides of the border and established
camps, “a de facto occupation of substantial part of northern Iraq” 253, so as to
encourage the return of displaced and refugee Kurdish people in northern Iraq. The
‘Operation Provide Comfort’ with a total of 13,000 troops from the mentioned
countries and those from other countries, namely Spain, Italy and Australia, under the
leadership of the United States, lasted for three months. The operation allowed
thousands of Kurdish refugees to come from the mountains and settle in the security
zone where they were supplied with humanitarian aid while others returned to their
quarters. The last forces in the operation pulled out in mid-July 1991 after the
deployment of 500 UN Guards charged with the security of UN operation in the area
and to serve as a ‘moral witness’. 254
The legality of the allied intervention gave rise to controversies. Undisputedly, the
operation, from a purely moral and humanitarian perceptive, was somewhat
welcomed by the international community. Even the traditional political opponents of
the West, namely Russia, China and Iran, condoned the military intervention. Two
explanations can be given for this: On the one the hand, to some extent the
249

N. Schrijver, “Sovereignty versus Human Rights? A tale of UN Security Council Resolution 688
(1991) on the Protection of the Kurdish People” in M. Castermans-Holleman, F. van Hoof and J. Smith
(eds), The Role of the Nation-State in the 21st Century, The Hague, Kluwer Law International, 1998 at
348.
250
See Operative para. 1 of S/RES/688 (1991).
251
See N. Schrijver, supra n.249 at 348.
252
P. Malanczuk, supra n.54 at 128.
253
See N. Schrijver, supra n.249 at 348.
254
See id. at 349; P. Malanczuk, supra n.54 at 121-3.

150
intervention protected and relieved the suffering of the Kurdish population in the
northern part of Iraq. On the other hand, the operation was subsequent to UN Security
Council Resolution 688 which condemned the repression of the civilian population by
Iraqi forces, a situation constituting, in the eyes of the Security Council, a threat to
international peace and security. 255 Despite some apprehension, the Security Council
refrained from making an express qualification of the situation as a threat to
international peace and security or at least that a threat to peace existed. 256 This may
explain the reason why the resolution was not adopted under the mandatory Chapter
VII of the UN Charter.
With regard to the legality of the intervention, it is obvious that the ground of selfdefence does not apply to the operation simply because the Kurdish region was not a
State, as required by Article 51 of the UN Charter, which had to be defended against
armed attack from the Iraqi government. The allied intervention can also not be
justified under the consent of the State (Iraq) since the Iraqi government had actually
declared its opposition to the steps taken by the allied countries as constituting a
serious attack on the sovereignty and territorial integrity of Iraq. 257 The operation also
cannot be justified under the principle of (the Kurds’) self-determination as officially
it was not aimed at creating or imposing the creation of an independent or
autonomous Kurdish entity in northern Iraq. Now, however, can the intervention of
the allied forces be considered as a case of humanitarian intervention? In order to
respond to this question, one needs to look at these following elements: the purpose
and nature of the intervention, the consent of Iraq to the intervention and, if not, the
authorization of the Security Council. The intervention was a military operation which
had a humanitarian purpose: protecting against and halting gross violations of the
human rights of foreigners at the hands of their government, something which the
operation incontestably did. Besides, Iraq did not consent to the measures taken by the
allied forces, namely the creation of the security zone. However, the implication of
the Security Council and the terms of the resolution cast doubt on considering the
measures taken by the allied forces as a case of humanitarian intervention. 258
It is true that, as Malanczuk correctly pointed out, Resolution 688 did not authorize or
endorse the military protective measures taken by the allied forces in establishing the
security zone, the so-called ‘safe havens’. 259 However, it is noteworthy to underscore
the fact that the Security Council appealed to all UN Member States to contribute to
humanitarian efforts. 260 Hence, it can be argued that the allied intervention was in
accordance with the appeal of the Security Council; as such the intervention would
rightly fall under Chapter VII of the UN Charter, becoming ipso facto a collective
security measure or an ‘enforcement action for humanitarian purposes.’ All in all, the
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intervention in Northern Iraq can hardly be qualified as a case of humanitarian
intervention stricto sensu.
III.3.1.7 The ECOWAS intervention in Liberia
The Liberian internal armed conflict broke out on Christmas Eve in 1989 between the
government forces, the Armed Forces of Liberia (AFL) and the rebel forces of the
National Patriotic Front of Liberia (NPFL) led by Charles Taylor. The causes of the
conflict can be traced back to 1822 when slaves freed in the US returned to Africa and
settled in Liberia. 261 Liberia gained its independence from the United States in 1847.
There had been persisting tensions between the two main components of the Liberian
population: on the one side, the Americo-Liberians (the descendents of the former
slaves) having a political, economic and social monopoly on the State and, on the
other side, the indigenous people living mostly in the countryside and the great
majority of which were illiterate and poor. The immediate causes were the military
and brutal regime of the President Samuel Doe from the Krahn African ethnic group.
When he seized power in a military coup on 12 April 1980, the young (28-year old)
Staff Sergeant Samuel Doe terminated the long rule of the Americo-Liberians. He had
promised a return to civilian rule by 1985 following the setting up of a democratic
constitution and the organization of democratic elections. Doe managed to be declared
as the winner of the 1985 elections. However, his autocratic and repressive regime did
not tolerate any form of [political] opposition, rendering it unpopular and subject to
repeated coup attempts. 262 The opposition leaders and the alleged authors of an
abortive coup were subject to intimidation and mistreatment. Horrifying images of
almost naked people being executed (either hanged and/or shot) in public circulated in
the national and international media. The dictatorial excesses led to the formation of
armed opposition movements, among them the NPFL led by Charles Taylor, a former
minister who had fallen out of favour with Samuel Doe.
As indicated above, the NPFL launched an attack to remove Samuel Doe from power.
The fighting was mired by indiscriminate ethnic massacres of civilians, allegedly
supporters of one of the other warring parties. By May 1990, the NPFL controlled
almost the entire country including Monrovia, the capital, besieging the presidential
residence, and leaving thousands of internally displaced persons and refugees. There
was a state of anarchy and a total breakdown of law and order in the whole country,
but especially in Monrovia. At the onset of the conflict, the international community
did not do much to resolve it as all the attention was focused on the ongoing Gulf
crisis and the major Western powers had become less interested in solving African
problems. 263 The Liberian Council of Churches attempted, unsuccessfully, to mediate
between the warring parties. The Economic Community of West African States
(ECOWAS) 264 took the first action when it examined the Liberian situation during the
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13th summit of Heads of State and Government held in Banjul, Gambia on 30 May
1990. Relying on Article 5 of the ECOWAS treaty and on the ECOWAS Protocol on
Non-Aggression, the ECOWAS Member States decided to set up a five-member
Standing Mediation Committee (SMC) tasked with finding a peaceful settlement to
the Liberian civil war. Following unsuccessful talks with leaders of Liberian factions,
the SMC, meeting in Banjul on 6 July 1990, recommended the sending of a
peacekeeping force to Monrovia. In its decision, the Committee called inter alia for
“the parties to observe an immediate ceasefire [and] an ECOWAS ceasefire
monitoring group (ECOMOG) to be set up for the purpose of keeping the peace, and
restoring law and order and ensuring respect of the ceasefire.” 265 The SMC also called
upon the Security Council to support the action. Shortly after two weeks of
preparations, 3,000 ECOMOG 266 troops, mainly from Nigeria, landed in Monrovia on
24 August 1990 under the code name Operation Liberty. 267 Kabia correctly notes that
the ECOMOG mandate “was very ambitious as there was no peace to keep neither
was there a cease-fire to observe.” 268 Upon their arrival, the ECOMOG forces were
involved in fierce fighting with warring factions, particularly the NPFL, as their
intervention had taken place without the consent of the warring factions 269 and they
were therefore considered as aggressors but were also accused of supporting one
faction or another. ECOMOG forces were regularly forced to use extensive armed
force either in self-defence or to impose peace. As such, the ECOMOG saw its
original mission of peacekeeping changing into peace enforcement. In the midst of the
continuing fighting, ECOWAS undertook various initiatives aimed at a peaceful
settlement. In this perspective, with the assistance of the UN and the OAU, ECOWAS
brokered a series of ceasefires and peace agreements 270 between the Liberian parties
to the conflict, which were, however, regularly violated.
The intervention of ECOMOG raised heated debates in political and academic circles
as to the legitimacy and legality of the intervention. On the international law level,
the question was whether ECOWAS had the legal authority to authorize the
intervention. In other words, was the ECOMOG intervention in accordance with the
UN Charter provisions relating to the use of armed force by regional organizations?
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Two main reasons are advanced to justify the ECOWAS military intervention in
Liberia: security and humanitarian reasons. On the security ground, as was later
proved, the armed conflict in Liberia was likely to destabilize the vast western African
region and to result in the overflow of thousands of refugees (between 600,000 and
700,000) 271 in neighbouring counties considered as a source of insecurity, the
proliferation of small arms in the region, etc.; in short, the Liberian conflict involved
elements which went beyond just an internal conflict. 272 Hence, the intervention
would return the situation to normalcy and avoid the escalation of the conflict in the
entire region. From the humanitarian angle, ECOWAS argued that the mission was
justified by the humanitarian crisis triggered by the civil war as the internally
displaced people, among them thousands of non-Liberian West African nationals,
were deprived of basic needs, food, water, access to health facilities and the massive
ethnic carnages which were occurring. As such the mission was to establish a buffer
zone to allow the humanitarian relief operations to proceed. On the question of the
absence of Security Council authorization, it was argued that the humanitarian
situation warranted a quick intervention from ECOWAS. The latter could not afford
to wait for UN authorization; waiting for a Security Council resolution authorizing the
intervention whilst thousands of people were dying would have been irresponsible on
the part of ECOWAS. 273
For some, the ECOMOG intervention was based on the then security mechanisms set
by ECOWAS through the Protocol on Non-Aggression adopted on 22 April 1978 in
Dakar, Senegal as well as the Protocol Relating to Mutual Assistance in Defense
signed on 29 May 1981 in Freetown, Sierra Leone. In particular, according to Article
16 of the latter Protocol, the Head of State of a member country under external armed
attack or aggression may request assistance from the community. 274 Accordingly,
Samuel Doe had indeed requested assistance in a letter addressed to the Chairman of
the Authority of ECOWAS and members of a Ministerial meeting of the Standing
Mediation Committee indicating, among other things, that “it would seem most
expedient at this time to introduce an ECOWAS Peacekeeping into Liberia to forestall
increasing terror and tension and to assure a peaceful transitional environment.” 275
However, one has to note that this last argument is flawed since the above two
protocols mentioned only the case of an external threat and did not envisage the
intervention of ECOWAS in the civil war. Besides, it is argued that Samuel Doe
lacked the legal authority to request assistance from ECOWAS as he was no longer an
effective Head of State when he made the written request, given that he only
271
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controlled a portion of the capital Monrovia. 276 Hence, the validity and genuineness of
the request may be doubtful as constituting a sufficient ground of intervention. 277
It is relevant to underline that ECOWAS sent its troops without any authorization
from the Security Council, although the latter was informed of the developments in
the situation.278 The question here is whether a primarily economic sub-regional
organization, despite its security mechanisms, can be considered as a regional
organization as envisaged under Article Chapter VIII of the UN Charter. Although
this may be accepted, there is still one pending question: the conformity of the
intervention with Article 53 of the UN Charter. Some ECOWAS member States
contended that the intervention was in accordance with the provision of Chapter VIII
of the UN Charter. 279 As was underscored earlier, apart from calling on regional
organizations to settle disputes peacefully, 280 Chapter VIII indicates that
“no
enforcement action” can be undertaken by a regional organization “without the
authorization of the Security Council.” 281 Yet, the Security Council did not explicitly
or implicitly authorize the intervention of ECOMOG. 282
Bearing this in mind, far from questioning the legal basis of the intervention, the
Security Council hailed and supported the ECOWAS action. In his statement the
President of the Security Council indicated, on its behalf, that “the members of the
Security Council commend the efforts made by ECOWAS Heads of State and
Government to promote peace and normalcy in Liberia” 283 and also that they called
for all parties in the Liberia conflict “to co-operate fully with ECOWAS to restore
peace and normalcy in Liberia.” 284 There is no doubt that this statement was in
essence a clear endorsement of or a symbolic blessing for the ECOWAS intervention
in Liberia. 285 Being comforted by this position, ECOWAS went further and sought
from the Security Council the imposition of an arms embargo against Liberia.
Consequently, the Security Council adopted Resolution 788 whereby, acting under
Chapter VIII of the UN Charter, it imposed “a general and complete embargo on all
deliveries of weapons and military equipment to Liberia”, with the exception of
materials destined for the use of ECOWAS forces. 286 It is important to indicate that
specifically in this resolution, the Security Council commended ECOWAS for its
efforts, determined that the situation in Liberia constituted a threat to international
peace and security and recalled the provisions of Chapter VIII of the UN Chapter but
it refrained from indicating that ECOWAS was acting in conformity with the those
provisions. 287 Hence, through Resolution 788 the Security Council unequivocally
approved the military action by ECOWAS. Incontestably, from a restrictive point of
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view, the lack of a prior Security Council mandate clearly undermined the legality of
the ECOMOG intervention. However, the fact that the intervention received
retrospective support from the Security Council, through Resolution 788 and later
through Resolution 866, two years after it had started suggests that the UN was tacitly
in support of the ECOMOG intervention. 288
Following a demand from Liberian parties endorsed by ECOWAS and recommended
by the UN Secretary-General, the Security Council established the United Nations
Observer Mission in Liberia (UNOMIL). It is reported that the active involvement of
the UN proved to be necessary inter alia due to mistrust which had developed
between the ECOMOG and NPFL. 289 The mandate of UNOMIL was mainly to
monitor and verify whether the ECOMOG mission in Liberia was being implemented
in an impartial manner. As a reminder, the ECOMOG mission was to supervise the
implementation of various peace agreements namely the Cotonou Agreement signed
by the three major Liberian parties to the conflict 290 which had set up a roadmap
(cease-fire, encampment, disarmament, demobilization of Liberian forces) 291 leading
to presidential elections.
The establishment of UNOMIL side by side with ECOMOG marked the first instance
whereby a UN peacekeeping mission was undertaken in cooperation with an already
existing peacekeeping mission established by a regional organization, in this case
ECOWAS. 292 The Secretary-General noted that Liberia represented “an example of
systematic and effective cooperation between the United Nations and regional
organizations, as envisaged in Chapter VIII of the Charter.” 293 However, from the
above development and a close look at the matter it is clear that the Liberian case is
far from being exemplary and effective cooperation between the UN and regional
organizations as envisaged under Chapter VIII of the UN Charter. 294 The ECOMOG
intervention in Liberia is seen by many as the first major step by African countries in
putting into effect regional collective security and as an instance implicit in the
authorization by the Security Council.

III.3.1.8 The ECOWAS intervention in Sierra Leone
The case of the ECOWAS/ECOMOG intervention in Sierra Leone in 1997 is
particularly interesting since it was an unauthorized (unilateral) military intervention
which was post facto hailed by the Security Council, thereby rendering it a collective
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enforcement action; viz. a lawful and thus permissible exception to the prohibition of
the use of force as enshrined in Article 2 (4) of the UN Charter. Since its
independence in April 1961 until March 1998, Sierra Leone was characterized by
successive coups and countercoups d’états 295 unleashing civil wars like in most of the
post-independence African States. Particularly from 23 March 1991 onwards, the
Sierra Leonean civil population experienced acts of ignominy in the fighting opposing
the poorly trained Republic of Sierra Leone Military Forces (RSLML) and the forces
of the infamous Revolutionary United Front (RUF) led by Corporal Foday Sankoh. It
is estimated that by 1992, 10,000 persons, mostly women and children, had been
killed, 300,000 had fled the country and 400,000 were internally displaced persons. 296
There were television images of thousands of civilians who had been slaughtered,
raped and maimed, namely by RUF forces. An estimated 100,000 civilians had
suffered amputation, with machetes and axes being used to sever arms, legs, lips, and
ears in a bid to terrorize and subjugate them. 297
Following internal and external pressure, the one-month-old incumbent junta of
Brigadier Julius Maada Bio, who had deposed his chief President Valentine Strasser
in early January 1996, organized parliamentary and presidential elections in February
1996 which were won by President Ahmed Tijan Kabbah and his Sierra Leone
Peoples Party (SLPP). However, the RUF contested the results and the war flared up.
The international community and in particular the ECOWAS States facilitated peace
talks which culminated in the signing of the Abidjan Accord on 30 November 1996.
The Accord was supposed to end the destructive five-year civil war. The Accord was
quickly broken as the RUF refused to disarm and it opposed the creation of a
monitoring force. Nearly six months after the sealing of the Abidjan Accord, the
democratically-elected government was overthrown on 25 May 1997 after nearly 14
months in power by the Armed Forces Revolutionary Council (AFRC), a coalition of
government soldiers and members of the RUF led by Major Johnny Paul Koromah.
The military coup was widely condemned by the international community298 and
strong condemnation was voiced by ECOWAS. 299 From his exile in Guinea, President
Kabbah requested ECOWAS, and Nigeria in particular, to intervene militarily in order
restore the legitimate constitutional order as there was no other alternative since arms
were the only language that the AFRC could understand. 300
In response to Kabbah’s call and following the failure of diplomatic efforts aimed at
convincing the junta to restore constitutional order, Nigeria, as the West African
powerful State, unilaterally authorized its troops to inter alia protect Nigerian citizens
living there, to prevent further bloodshed, but most importantly to restore law and
295
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order. 301 On 2 June 1997, the Nigerian forces already stationed in Freetown, Sierra
Leone in the framework of the ECOMOG began shelling the rebel strongholds. The
Nigerian intervention suffered by a serious setback, however. In fact, it is reported
that the coalition of RUF and AFRC forces managed to repel the Nigerian attack and
took about 300 members of the Nigerian forces as hostages. 302
As a result of this humiliation, Nigeria turned to the ECOWAS Member States to
seek support for the ECOMOG. Following several consultations ECOWAS decided to
resolve the situation in Sierra Leone. Hence, on 26 June 1997 the ECOWAS Ministers
of Foreign Affairs in their meeting in Conakry, Guinea, decided that ECOWAS
should work towards the “early reinstatement of the legitimate Government of
President Ahmad Tejan Kabbah, the return of peace and security [to Sierra Leone]
and the resolution of the issues of refugees and displaced persons.” 303 For this
purpose, a three-pronged strategy was adopted: dialogue, the imposition of sanctions
and the enforcement of an embargo and the use of force. 304 In an attempt to
implement the three combined strategies, ECOWAS engaged in talks with the military
junta of Major Paul Koromah which culminated in the signing of the Conakry
Agreement on 23 October 1997. The Agreement set out a peace plan based on eight
goals, inter alia the reinstatement of the legitimate government of President Tejan
Kabbah, the immediate cessation of hostilities, etc. 305 The Agreement had to be
implemented within six months. Shortly after the signing of the agreement, the
unwillingness and bad faith on the part of the junta to abide by the terms of the
agreement became apparent: RUF rebels refused to disarm and the fighting continued
in the countryside. The imposed sanctions were also fruitless due inter alia to the
support that the Freetown junta was receiving from some States, namely Liberia and
Burkina Faso. Faced with the intransigence of the junta to abdicate power, the
stalemate and the deterioration of the humanitarian situation, ECOWAS was left with
only the last option, the use of force. Consequently, taking advantage of an attack
against one of its positions in early February 1998, ECOMOG, composed essentially
of Nigerian forces, launched a general attack on Freetown dubbed Operation Sand
Storm which ultimately led to the overthrow of the military junta after nearly a
week. 306
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ECOWAS justified the use of force as a last resort for solving the crisis in Sierra
Leone since “it was recognized that other two options, including negotiations and
sanctions cum blockade, could not be achieved without the use of some military
force.” 307 With regard to the concern for the legality of the use of force, ECOWAS
resorted to a number of mixed legal, political and moral justifications. The latter
included: the right of self-defence, the appeal of President Kabbah seeking ECOWAS
intervention, the atrocities committed by the junta against the Sierra Leone civil
population, the threat to regional peace and security, the avoidance of a repetition of
the Liberian tragedy, etc. 308 A close legal analysis of the foregoing justifications
reveals that ECOWAS military intervention in Sierra Leone and the ousting of the
military junta can only be justified, although this is disputed, on the ground of the
request made by the democratically elected President Kabbah for foreign military
assistance. 309
On the issue of the eviction of the military junta, the democratically elected President
Kabbah was reinstated on 10 March 1998 amidst popular pomp and jubilation from
the population fed up with the military rule. But the fighting still continued in the
hinterland of Freetown. 310 It is important to mention that, apart from the lack of
Security Council authorization, the ECOWAS intervention in Sierra Leone is
interesting due to two other aspects: Not only “Kabbah became the first
democratically elected African leader restored to power through [foreign] military
intervention” but also the intervention marked “a significant shift from the OAU’s
sacrosanct principle of non-intervention in the domestic affairs of member states.” 311
Despite the absence of prior authorization from the Security Council, ECOWAS’
forceful intervention in Sierra Leone and the overthrow of the military junta was
overwhelmingly hailed by the international community at large. 312 As noted by Abass,
instances of any disapproval of the ECOWAS intervention in Sierra Leone are
difficult to find; a handful of antagonistic voices exist mainly, if not only, within the
academic community. 313 It is important to underline that in the presidential
statements 314 and resolutions that followed the ECOWAS intervention the Security
Council not only failed to condemn ECOWAS but instead commended the importance
of the intervention on several occasions. 315 There can be no doubt that the Security
Council knew that the ECOWAS action was not in conformity with the Charter
provisions, in particular Articles 2 (4) 316 and 53 (1). 317 Despite this, the Security
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Council, and through it the international community at large, preferred “to turn [a
blind eye] to the legality of the intervention.” 318 Hence, one may argue that in the
eyes of the Security Council although the ECOWAS intervention was far from being
legal, it was at least legitimate. To use the words of Terry Nardin “‘legitimate’ here
means that the [ECOWAS] intervention, though illegal, [was] acknowledged to be a
morally permissible departure from the law that [was] in effect retrospectively
legalized by this acknowledgement.” 319 The position of the Security Council
confirmed Shaw’s remark made in 1991 according to which
…it is not inconceivable that in some situations the international community might
refrain from adopting a condemnatory stand where large numbers of lives have been
saved in circumstances of gross oppression by a state of its citizens due to an outside
intervention. This does not, of course, mean that it constitutes a legitimate principle of
international law.320

The Security Council’s approval of and support for the ECOWAS/ECOMOG military
intervention is considered by many as a post-facto authorization of the use of force for
humanitarian purposes, more as an implicit recognition of the right of humanitarian
intervention. Abass opines that “it is clear that the Security Council’s endorsement of
ECOWAS action was much bolder than advocates of implicit authorization
recognized.” 321
III.3.1.9 The NATO intervention in Kosovo
The modern debates on humanitarian intervention were revived and much propelled
by the North Atlantic Treaty Organization (NATO) intervention in Kosovo in 1999. In
the spring of 1999 for 11 weeks, under the operation labelled “Operation Allied
Forces”, armed forces from NATO Member States shelled strategic civilian and
military objectives of the Federal Republic of Yugoslavia (FRY). The air strike
operation was launched subsequent to, allegedly, the fact that the Yugoslav
Government had proved unwilling to comply with Resolutions 1160 of 31 March
1998 and particularly 1199 (1998) of 23 September 1998 adopted by the Security
Council acting under Chapter VII of the UN Charter. These resolutions were taken in
response to the humanitarian crisis and massive violations of human rights in Kosovo,
then a province of the Federal Republic of Yugoslavia. A number of reports 322
pointed out that, in their attempt to suppress and discourage exertions for an
independent Kosovo, Yugoslav forces and Serbian militias had committed massive
and indiscriminate atrocities, namely killings, against Kosovar Albanians. This
created an influx of hundreds of thousands of refugees in neighbouring countries and
massive numbers of internally displaced persons living in inhuman conditions. In the
317
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eyes of the Security Council, the deteriorating situation constituted a threat to peace
and security in the region. 323
In Resolution 1199 (1998), the Security Council had imposed upon the warring
parties, the FRY in particular, a series of measures aimed at achieving a peaceful
solution to the crisis. Should these measures, in addition to those contained in
Resolution 1160 (1998), not be respected the Security Council vowed “to consider
further action and additional measures to maintain or restore peace and stability in the
region.” Given that the previous peaceful actions taken by the Security Council to
bring peace were revealed to be fruitless and the situation did not improve at all, the
wording ‘further action’ in the foregoing resolution meant arguably that forceful
measures were the following and the only remaining option.
However, it became clear that the Security Council was not in a position to take any
further action, for example authorizing enforcement action, as Russia, assumingly for
geopolitical reasons, “would veto any Council resolution containing a mandate or an
authorization to employ threats or the use of force against the FRY.” 324 Subsequently,
NATO took over the situation; 325 the governments of its Member States threatened to
resort to force should the government of FRY prove unwilling or unable to comply
with the Security Council’s resolutions. Given that the FRY had failed to comply with
the demands of the international community, in particular the resolutions of the
Security Council, and that no enforcement action would be expected from the Security
Council in the foreseeable future while there were warnings of humanitarian disaster
in Kosovo, these facts constituted, in the eyes of NATO, sufficient ‘legitimate
grounds for the Alliance to threaten, and if necessary, to use force.” 326 As expected
the threat was realized in the following months.
Humanitarian grounds were the main justification adduced by NATO officials for the
armed attack against the FRY, stating that it was a ‘humanitarian operation’ and that
NATO was not at war with the FRY or the Serbian people. 327 In sum, the operation
323
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was justified by massacres and other gross violations of human rights orchestrated by
FRY authorities against the Kosovar Albanians and the resulting massive flow of
refugees and internally displaced persons likely to destabilize the neighbouring
countries, thus constituting a threat to peace and stability in the region.
The legitimacy of the NATO intervention in Kosovo has given rise to heated debates
“largely because of the tensions between the legal and the moral aspects of the use of
force.” 328 From the international law perspective, NATO justification, viz.
humanitarian intervention, was and is considered as illegal by an overwhelming
number of learned scholars. 329 Both customary international law and the UN Charter
do not offer sufficient grounds to justify the NATO intervention in Kosovo. 330 From
a customary international perspective, the NATO action did not satisfy the test of the
customary international law norm since, as yet, there is no generalized and persistent
practice of intervention on humanitarian grounds, and “the [failure] of NATO
governments to defend the humanitarian rationale of the intervention in a consistent
manner also weakened the ipinio juris of their case.” 331 As far as the UN Charter is
concerned, one has to note that the resolutions on the basis of which NATO
intervened did not explicitly authorize the use of force. As such the intervention
challenged the UN Charter provisions relating to the authorization of the use of armed
force against a State enshrined in Chapter VII of the UN Charter and the action was
far from being a case of self-defense. From the foregoing observation, Frederic
Harhoff rightly points out that “the fierce denouncement of any war on the part of
NATO” against Yugoslavia and the label of a humanitarian purpose given to the
operation “was obviously founded in the desire to avoid charges of aggression or the
waging of an illegitimate war.” 332
Despite the transgression of international norms governing the use of force, the
Security Council did not condemn the NATO action; instead, it adopted Resolution
1244 allowing the presence of NATO forces in Kosovo. 333 By this token, the Security
Council tacitly condoned the NATO intervention in Kosovo on legitimacy grounds. 334
The Independent International Commission on Kosovo (the Goldstone Report)
concluded “that the NATO military intervention was illegal but legitimate.” 335 In the
Commission’s view the intervention “was illegal because it did not receive prior
approval from the United Nations Security Council.” 336 Still, the Commission
considered the intervention to be legitimate on the ground that “all diplomatic avenues
had been exhausted and because the intervention had the effect of liberating the
majority population of Kosovo from a long period of oppression under Serbian
328
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rule.” 337 Admitting that the NATO action was in violation of existing international
law, Bruno Simma softened the illegality by saying that “only a thin red line
separate[d] NATO’s action in Kosovo from international legality”, 338 an idea that
Cassese cogently disagreed with. 339319
As Cassese pointed out, NATO Member States did not put forward any legal
justification based on the UN Charter. At most, they emphasized that the Security
Council had already defined the situation in Kosovo as a ‘threat to peace’. 340 In
Cassese’s view this argument could not, even from a cursory interpretation of the
Charter, constitute per se a legal argument justifying the armed attack against a
sovereign State (FRY). 341 From the above observation, one cannot but conclude that,
despite the morally tenable reasons and the end results, the NATO action was
manifestly in violation of existing international law.
III.3.2 Military interventions with Security Council authorization
As was pointed out earlier, the Security Council is empowered, under Chapter VII of
the UN Charter, to adopt and impose enforcement measures aimed at maintaining or
restoring international peace and security. Those enforcement measures may include
the use of force if peaceful measures (including the interruption of economic relations
and the severance of diplomatic ties) as provided for by Article 41 of the UN Charter
have been (or are likely to be) ineffective. In some cases, such use or threat may be
aimed at stopping massive violations of fundamental human rights occurring in a
given State. However, for the action to be lawful, the Security Council must, before
acting accordingly, determine that the use of force is dictated by the existence of a
threat to or a breach of international peace and security. 342 In other words, the
violations of human rights must be of such a magnitude as to constitute a threat to or a
breach of international peace and security. Hence, one may contend that in the cases
whereby the Security Council has authorized the use of force and offered
humanitarian grounds, those cases can fall under the label of humanitarian
intervention, although they have to be recognized as “authorized humanitarian
intervention” and not humanitarian intervention cases in stricto sensu.
One has to observe that the decision by the Security Council under Article 42 of the
UN Charter to adopt enforcement measures involving the use of military force has up
to now not resulted in any direct action by the Security Council itself. In fact, UN
Member States have not so far made use of the special agreements with the Security
Council to put armed forces at its disposal as envisaged by Article 43 of the UN
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Charter. That is why the Security Council has resorted to Member States and
authorized them to use armed force under the guise of the UN.
It is important to recall (see supra III.2.1.2) that the collective security system of
Chapter VII of the UN Charter was largely defunct during the Cold War due to the
excessive use of the power of veto by permanent members of the Security Council. 343
However, with the end of the Cold War, in the 1990s the Security Council showed
itself willing to consider, apart from interstate armed conflicts, large-scale violations
of human rights within States as constituting a threat to international peace and
security, hence justifying armed intervention. 344 In the following section we will look
at some instances whereby the Security Council has explicitly or impliedly authorized
the use of military force among other things for humanitarian purposes. Such
instances can easily be considered as collective measures for human rights purpose.
The cases are respectively Somalia, Rwanda, Haiti, East Timor and more recently in
Libya where internal conflicts generated grievous and massive violations of human
rights. As noted above, almost all of these instances took place in the 1990s when the
Security Council became proactive as a positive result of the end of the Cold War. It
is rightly argued that by intervening in internal conflicts, the Security Council
deliberately distanced itself from the argument prevailing in the Cold War era that a
threat to international peace and security can only be invoked in cases where the
conflict has an international dimension. 345

III.3.2.1 The UN-authorized intervention in Somalia
Following the ousting of President Mohammed Siad Barre in January 1991, Somalia
was torn by a violent clan-based civil war from which it has still not recovered. The
conflict was followed by a year-long fatal drought. The armed conflict coupled with
the drought sent into exile hundreds of thousands of Somali both as refugees and
displaced persons. The international community witnessed a humanitarian tragedy
with thousands of deaths from unprecedented starvation and food shortages in the
country. It was quite impossible for humanitarian agencies to provide relief as the
State had practically collapsed due to war, there were no law enforcement authorities
and viable infrastructures were absent.
Consequent to a general and complete arms embargo imposed by the Security
Council 346 and a subsequent ceasefire, the Security Council established on 24 April
1992 the first United Nations Operation in Somalia (UNOSOM). 347 The mandate of
this peace-keeping force was inter alia to monitor the ceasefire, to restore peace and
to protect humanitarian relief operations. UNOSOM was not established under
Chapter VII of the UN Charter, though, as in previous resolutions; 348 the Security
343
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Council qualified the continuation of the situation in Somalia as a threat to
international peace and security. 349 It is noted that apart from the prevailing human
rights and humanitarian situation in the country, the Security Council also based its
action upon the collapse of the Somali State. In fact, having become a failed State,
there was no authority to request or accept an intervention. 350
Given the limited size of UNOSOM (500 soldiers only) and the magnitude of the
tasks involved, the force was unable to implement its basic peacekeeping mandate. 351
The situation continued to deteriorate despite a slow deployment of 3,500 additional
security personnel authorized by Resolution 775 (1992). Subsequently, in his letter of
29 November 1992, the UN Secretary-General indicated to the Security Council that
the only way that relief operations could continue was inter alia through resorting to
enforcement provisions under Chapter VII of the UN Charter. 352 He also informed the
Council of the offer made by the US to take the lead in organizing and commanding
an operation in Somalia if the Security Council were to authorize the use of forceful
means to ensure the delivery of supply relief. 353 On 3 December 1992 through
Resolution 794 (1992), the Security Council unanimously took note of the
recommendation of the Secretary-General and welcomed the offer.
In the foregoing resolution, the Security Council underlined the human tragedy caused
by the conflict in Somalia as constituting a threat to international peace and security.
Consequently, acting this time under Chapter VII of the UN Charter, the Security
Council authorized ‘the use of all necessary means to establish as soon as possible a
secure environment for humanitarian relief operations in Somalia.” 354 With resolution
794 the Security Council set a precedent as it was the first operation whereby it
“authorized in an internal conflict under the terms of Chapter VII of the UN Charter
without invoking possible dimensions of the conflict.” 355 On his side, the then
Secretary-General Boutros-Ghali stated that the Security Council had “established a
precedent in the history of the United Nations: it decided for the first time to intervene
militarily for humanitarian purposes.” 356
Consequently, two days later a US-led multinational force sanctioned by the Security
Council, known also as the Unified Task Force (UNITAF), launched ‘Operation
Restore Hope” aimed at ensuring the safe delivery of humanitarian assistance. The
operation was successful as it enabled the UN and NGOs to distribute humanitarian
aid and lessened the number of victims of the conflict. On 4 March 1993 the UNITAF
intervention was formally concluded with the US hand-over of the operation to the
349
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Security Council. The Security Council assumed the responsibility to continue with
the operation. In Resolution 814 the Security Council, acting under Chapter VII of the
UN Charter, decided to expand the mandate of the existing peace-keeping force into a
new and stronger peace-keeping mission dubbed UNOSOM II. 357 Apart from
ensuring the protection of the humanitarian activities, the renewed mandate of
UNOSOM II comprised such far-reaching measures as the forcible disarmament of
the warring parties, the monitoring of, the search and arrest of persons responsible for
the breaches of the ceasefire agreement and of international humanitarian law. At this
point, the note by Harhoff deserves to be mentioned:
By all standards, Resolution 814 (1993) entailed an important innovation of the
Security Council’s power to prescribe the use of armed force not only to ensure the
distribution of humanitarian aid, which in itself was a new element, but also to engage
in “nation building” by restoring the legal and political structure of a disrupted State,
even without the co-operation of the parties to the conflict.358

One has to note that the expanded mandate of UNOSOM II was considered as a
declaration of war by Somali militias particularly those of the warlord Muhammad
Farrah Aideed. UNOSOM II forces became quickly engaged in direct confrontation
with Aideed’s militias resulting in the horrible scenes of 3 October 1993 with the
bodies of American soldiers being dragged through the streets in front of jeering
crowds of onlookers. 359 UNOSOM II withdrew completely from Somalia on 28
March 1995 on a relatively negative note as few of the objectives of its mandate had
been achieved.

III.3.2.2 The French-authorized intervention in Rwanda
As early as 1959 before its independence in 1962 and shortly thereafter, Rwanda
witnessed successive politically motivated tensions between the two main ethnic
groups, the Tutsi and the Hutu. The tensions led to a series of massacres (genocide for
some commentators) of thousands of Tutsi and the flow of refugees into neighbouring
countries. A civil war broke out on 1 October 1990 when the Rwandan Patriotic Front
(RPF), a rebel group mainly composed of the sons and daughters of the Tutsi
refugees, launched a military attack claiming to fight for their right to return home and
for political change in the country. The international community became involved in
the situation and conducted a series of mediations which culminated in the signing by
the warring parties of the Arusha Peace Accords of 4 August 1993. As part of the
international community efforts, the UN set up the United Nations Assistance Mission
in Rwanda (UNAMIR), a peace-keeping mission mandated inter alia to monitor the
observance of the Arusha Accords, especially the ceasefire agreement, by the warring
parties. 360
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In the implementation process, on 6 April 1994 the Rwandan President Juvénal
Habyarimana and his Burundian counterpart, Cyprien Ntaryamira, were killed when
the plane carrying them was shot down. Rapidly, widespread scenes of horror broke
out throughout the country. 361 The fighting resumed between the government-armed
forces and the Rwandan Patriotic Army (RPA), the military wing of the Rwandan
Patriotic Front. The massacres, later recognized as the genocide of the Tutsi, 362 were
carried out by security forces and the notorious Hutu militias, the Interahamwe, 363
targeting all Tutsi wrongly accused of having killed the president, and some Hutu
moderates. The killings did not spare the UN peace-keeping forces. As early as 7
April 1994 ten soldiers from the Belgian contingent assigned to guard the then Prime
Minister, Agathe Uwilingiyimana, were deliberately killed and mutilated on the spot
by the then government forces.
Against this background combined with the deterioration of the situation,
consequence of the ongoing fierce fighting and following the expressed intention of
Belgium to withdraw its troops, the UN decided to reduce considerably the number of
its personnel in a bid to avoid further victims. In conformity with the Report of the
Secretary-General of 20 April 1994, the Security Council voted unanimously to
reduce the number of UN personnel to the small number of only 270. 364 The decision
to reduce and withdraw the UN forces at the peak of the conflict is considered by Paul
Kennedy as “the worst decision the United Nations ever made.” 365 In fact, as the
ICISS rightly noted, “by withdrawing the force as the bloodbath was gathering speed,
the UN sent an unmistakable message to the genocidal forces that there was little or
no international resolve to stand in their way.” 366 People, including those who had
sought refuge in places under the control of the UN forces, were killed on a scale of
thousands per day.
Following reports of the dramatic escalation of the violence, in particular the
systematic killing of thousands of civilians, the Security Council, acting under
Chapter VII of the UN Charter, adopted resolution 918 authorizing the expansion of
the mandate of UNAMIR and increasing the number of UN troops to 5,500 in order to
put an end to the humanitarian catastrophe 367 In the resolution the Security Council
willingly avoided the use of the term ‘genocide’ noting only “that the killing of
members of an ethnic group with the intention of destroying such a group, in whole or
361
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in part, constitutes a crime punishable under international law.” 368 It is important to
underline that such a description of the facts falls simply under the definition of the
crime of genocide. 369 The Security Council later recognized “with the gravest concern
the reports indicating that acts of genocide have occurred in Rwanda.” 370
Despite the expansion authorized by Resolution 918, States were reluctant and slow to
send their contingents. Up to 18 June 1994, UNAMIR consisted of a total force of 503
from all ranks (i.e. 354 troops, 25 military staff personnel and 124 military
observers). 371 In the meantime, France announced that it was, together with Senegal,
ready to send, without delay, a multinational force to intervene in Rwanda to protect
displaced persons and civilians at risk pending the arrival of the expanded UNAMIR.
According to the French representative to the UN “[t]he objectives assigned to that
force would be the same ones assigned to UNAMIR by the Security Council, i.e.
contributing to the security and protection of displaced persons, refugees and civilians
in danger in Rwanda, by means including the establishment and maintenance, where
possible, of safe humanitarian areas.” 372 For this purpose, as was the case with the
US-led UNITAF operation in Somalia, France requested a resolution to be adopted
under Chapter VII of the UN Charter as the legal framework for the envisaged
intervention. 373 The Secretary-General backed the offer and urged the Security
Council to consider it.
On 20 June 1994, France proposed a draft resolution to the Security Council seeking
an authorization for an intervention. It is reported that the offer of France was met
with widespread suspicion “owing to France’s close ties to the ousted Hutu regime
and particularly its role in arming and training the Hutu government forces.” 374 With
misgivings expressed by some members, 375 the Security Council accepted the offer
through Resolution 929 of 22 June 1994 after two days of consultations. Evoking
Chapter VII of the UN Charter, the resolution authorized, under French national
command, the use of all necessary means (including force) to achieve the
humanitarian objectives set out in earlier Resolution 925. 376 On the very day of the
resolution, France launched the two-month Operation Turquoise and established a
contested “humanitarian zone” (also known as Zone Turquoise) in south-west
Rwanda, the only region which had not so far fallen into the hands of the Rwandan
368

Ibid.; see also the Statement by the President of the Security Council, S/PRST/1994/21 of 30 April
1994.
369
According to Article 2 of the Convention on the Prevention and Punishment of the Crime of
Genocide Adopted by Resolution 260 (III) A of the United Nations General Assembly on 9 December
1948 “genocide means any of the following acts committed with intent to destroy, in whole or in part, a
national, ethnical, racial or religious group, as such: (a) Killing members of the group; ….”
370
See S/RES/925 (1994) of 8 June 1994 (emphasis added); see also S/RES/935 (1994) of 1 July 1994.
371
See para. 3 of the letter of 19 June 1994 from the Secretary-General addressed to the President of the
Security Council, S/1994/728.
372
See the Letter dated 20 June 1994 from the Permanent Representative of France to the United
Nations addressed to the Secretary-General, S/1994/734.
373
Ibid.
374
See Responsibility to Protect, Supplementary Volume, supra n.78 at 100; A. Hehir supra n.5 at 188
et seq
375
The resolution was adopted by 10 votes of approval and five abstentions.
376
The objectives were inter alia “to contribute to the security and protection of displaced persons,
refugees and displaced persons at risk in Rwanda, including through the establishment and
maintenance, where feasible, of secure humanitarian areas; and to provide security and support for the
distribution of relief supplies and humanitarian relief operations.”

168
Patriotic Army, allegedly to protect the internally displaced persons and to secure the
supply of humanitarian relief. The operation lasted for two months as envisaged and
the French-led forces left on 21 August 1994. Today there is still a debate as to the
motives and outcomes of the operation. The supporters of the operation claim that it
saved tens of thousands of civilian lives namely by enabling them to flee to
neighbouring Zaïre. However, in the eyes of critics, the French intervention “seemed
designated primarily to secure French interests in the area, including preserving the
remnants of the Hutu leadership” with which France had strong historical ties by
enabling the perpetrators of the genocide to slip safely over the border instead of
arresting them. 377 With an estimated 800,000 victims according to the UN and more
than 1,000,000 according to the Rwandan Government within 100 days, the Rwanda
case today constitutes the most expressive failure of the UN in its responsibility to
protect the civilian population.
III.3.2.3 The UN-authorized intervention in Haiti
Another example of an authorized multinational use of military force for humanitarian
purposes is to a lesser extent the case of Haiti. Following the adoption of a new
Constitution in 1987, in December 1990 Haiti held, for the first time, internationally
monitored elections. The Rev. Jean-Bertrand Aristide won the elections, hence
becoming the first elected President of Haiti on 7 February 1991. However, the
government was short-lived as on 30 September 1991 President Aristide was ousted
by a military coup. In the aftermath there were reports of attacks and repressions
leading to massive violations of human rights committed by the military junta against
Aristide’s supporters.
In the general opprobrium, the Organization of American States (OAS) swiftly and
successively imposed diplomatic and economic sanctions against Haiti. The Security
Council failed in the first attempt to reach an agreement on the course of the events.
However, the UN General Assembly in Resolution 46/7 (1991) strongly condemned
“the illegal replacement of the constitutional President of Haiti and the use of violence
and military coercion and the violation of human rights in the country.” 378
The refusal of the military junta to reintroduce the democratic government of Aristide,
as requested by the OAS and the failure to forestall the violent persecutions of
supporters of the deposed President prompted the Security Council to act. Acting
under Chapter VII of the UN Charter, as the continuation of the situation threatened
international peace and security in the region, the Security Council adopted
Resolution 841(1993) whereby inter alia it demanded the reinstallation of the
democratically elected government and imposed a comprehensive oil and arms
embargo against Haiti. 379
The Security Council’s measures had an immediate positive impact as they brought
about the conclusion of a UN-mediated agreement on 3 July 1993: the Governors
Island Agreement between the President of the Republic of Haiti and the Commander377
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in-Chief of the Armed Forces of Haiti. The agreement inter alia provided for the
return to power of Aristide. 380 With the agreement being implemented, the Security
Council suspended the sanctions with immediate effect 381 and initiated the
deployment of the United Nations Mission in Haiti (UNMIH), a peace-keeping force
assigned to monitor the implementation of the agreement and the transitional period
as well as to train Haitian police and military forces. 382 In the process, the
implementation of the agreement collapsed with the military junta proving its
unwillingness to comply namely by obstructing the arrival of UNMIH, and
meanwhile serious violations of human rights continued. Through Resolution 873
(1993), the Security Council responded by re-imposing the suspended sanctions and
indicating that further sanctions would be taken should the military junta continue to
refuse to comply fully with the requests of the Security Council and the provisions of
the Governors Island Agreement. 383
The military junta never complied and violence continued. The UN Secretary-General
noted that the human rights situation was worrisome and that the imposed sanctions
had not brought about sufficient change and therefore recommended further
sanctions. 384 In the same vein, the Aristide government in exile had also requested
from the UN “prompt and decisive action”. Against this background, the Security
Council, acting under Chapter VII of the UN Charter, passed Resolution 940 (1994)
which authorized Member States to set up
a multinational force under a unified command and control and, in this framework, to
use all necessary means [armed force including] to facilitate the departure from Haiti
of the military leadership, …the prompt return of the legitimate elected President and
the restoration of the legitimate authorities of the Government of Haiti, and to
establish and maintain a secure and stable environment that will permit
implementation of the Governors Island Agreement.385

It was correctly noted that from the wording of this resolution and the previous ones,
“the Security Council seemed more concerned with the restoration of the
democratically elected Government and the compliance with the Governors Island
Agreement than with the actual deterioration of the humanitarian situation in Haiti,
although the latter aspect was addressed in the preamble of the resolution.” 386 The
plausible explanation might be that in the eyes of the Security Council the human
rights violations as they occurred and the situation of refugees and displaced persons
were not of a magnitude to threaten peace and security in the region, as was the case
in Somalia and Rwanda.
When a multinational US-led force 387 was about to intervene militarily, a US
delegation led by the former President Jimmy Carter persuaded the military junta to
step down and to allow the elected officials to return to power. The junta followed the
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advice and the military mission landing peacefully in Haiti on 19 September 1994
changed from a combat operation to a peace-keeping and nation-building operation
known as Operation Restore Democracy. Consequently, Aristide returned to power in
November 1994. The US-led multinational force gradually withdrew from Haiti and
officially handed over the mission to the UN (UNMIH) on 31 March 1995.
III.3.2.4 The UN-authorized intervention in East Timor
East Timor is another country where a forceful intervention took place for
humanitarian reasons. East Timor used to be a Portuguese colony until 1975, but, after
the withdrawal of the Portuguese, it was invaded and annexed by Indonesia in 1976 as
its 27th province. The annexation of East Timor was not recognized by the
international community as a whole as it was a violation of the territorial integrity of
East Timor and a violation of the inalienable right of its people to self-determination.
Both the UN Security Council and the General Assembly repeatedly called for
Indonesia's withdrawal. It has to be noted that Australia and a few South East Asian
States condoned the annexation reportedly for the sake of improving their relations
with Indonesia. The occupation and the quashing of the resistance movement fighting
for independence resulted in numerous violations of human rights; between 200,000
and 300,000 people, mostly civilians, are reported to have lost their lives as the result
of the conflict.
In the early 1980s, the successive UN Secretaries-General held regular talks with
Indonesia and Portugal aimed at resolving the status of the territory. With the
replacement of President Suharto of Indonesia in 1998 by B.J. Habibie, the
independence of East Timor loomed. In June 1998, Indonesia proposed limited
autonomy for East Timor within Indonesia. Following this proposal, the talks made
rapid progress and resulted in a set of agreements between Indonesia and Portugal,
signed in New York on 5 May 1999. The two Governments entrusted the SecretaryGeneral with organizing and conducting a "popular consultation" aimed at
ascertaining whether the East Timorese people would accept or reject a special
autonomy for East Timor within the unitary Republic of Indonesia. 388
The consultation idea did not please the Indonesian army which set up armed militias
with the aim of deterring the East Timorese population from voting for their
independence. Consequently, riots broke out and many civilians were killed by the
Indonesia-backed militias. Despite the extremely tense and volatile situation on the
ground, the Security Council passed Resolution 1246 (1999) establishing the United
Nations Mission in East Timor (UNAMET) charged with organizing and conducting
popular consultation. 389 However, the violence continued and the referendum was
postponed but was finally held on 30 August 1999. The outcome of the referendum
was that 78.5 % of the voters rejected the proposed autonomy and opted for the
independence of East Timor. The results once again unleashed widespread violence
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followed by the displacement of thousands of refugees and the killing of several
members of UNAMET.
With the prevailing severe humanitarian crisis in the whole country, suggestions
surfaced for the establishment of a multinational force to restore peace and security.
However, the deployment of such a force could not be done without the consent of
Indonesia which controlled the country and strongly opposed the intervention. Thanks
to international pressure, the President of Indonesia expressed the readiness of his
country to accept the intervention of an international force in East Timor. Thereafter,
the Security Council took note of the favourable environment and on 15 September
1999 it adopted Resolution 1264 (1999). Acting under Chapter VII of the UN Charter,
the Security Council authorized the establishment of a multinational force under a
unified command tasked with restoring peace and security in East Timor and
protecting and supporting UNAMET to facilitate humanitarian assistance operations.
The participating States were authorized to use all necessary means (force included)
in order to fulfil the mandate. 390
On 20 September 1999, the International Force in East Timor (INTERFET), under
Australian command, arrived in Dili, the capital city of East Timor, and in the first
weeks it encountered armed resistance from the militias before controlling the
situation. According to Resolution 1264, INTERFET had to be replaced as soon as
possible by a UN peace-keeping force. Accordingly, on 25 October 1999, the Security
Council adopted Resolution 1272 (1999) establishing the United Nations Transitional
Administration in East Timor (UNTAET) constituting 1,640 police officers, 8,950
troops and 200 military observers. 391 The UNTAET received overall responsibility for
the administration of East Timor and was empowered to exercise all legislative and
executive authority, including the administration of justice during the transitional
period and supporting capacity-building for self-government. 392 Specifically, it had
the mandate to provide security and to maintain law and order, to establish an
effective administration, to assist in the development of civil and social services, and
to ensure the coordination and delivery of human aid, rehabilitation, and development
assistance. 393 Following successful and peaceful elections for the Constituent
Assembly and the President held respectively in August 2001 and April 2002, East
Timor became an independent State. On that very day, UNTAEF was replaced by the
United Nations Mission of Support in East Timor (UNMISET), established by
Security Council Resolution 1410 (2002) and charged inter alia with providing
assistance to core administrative structures critical to the viability and political
sustainability of East Timor. 394
III.3.2.5 The NATO-led intervention in Libya
The beginning of 2011 saw North African and Middle East Arab countries swept by
popular uprisings, which the media termed the “Arab Spring” or the “Arab
revolutions”. The sparking light was the self-immolation of Mohamed Bouazizi, a
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young street vendor, in early December 2010 reportedly in protest at the confiscation
of his merchandise and the later harassment and humiliation that were inflicted upon
him by municipal officials in Sidi Bouzid, a Tunisian town. The local populations,
mostly unemployed young people, took advantage of the fate of Bouazizi and took to
the streets to express their anger and the fact that they were fed up with the prevailing
disastrous socio-economic situation in the country. The protest movement quickly
spread to all the cities of Tunisia despite the violent repression by the police. The
initial socio-economic demands turned into a demand for the long-reigning President
Ben Ali to step down. Following weeks of the general popular uprising, the president
was forced to leave power and flee the country on 14 January 2011. The Tunisian
example spread hastily to the other North African and Middle Eastern countries of
Egypt, Algeria, Morocco, Libya, Bahrain, Jordania, Syria, and Yemen, among others.
In most cases the uprisings were violently repressed with much bloodshed, although
some of them were nipped in the bud. However, like in Tunisia, the Egyptian autocrat
President Hosni Mubarak was also forced to leave power on 11 February 2011 by
popular protests. Of all the ‘Arab revolutions’, the Libyan revolution took another
turn as is explained hereafter.
The Libyan protest began in the eastern part of the country on 15 February 2011. In
the beginning the population rallied to protest against the arrest of a prominent Libyan
human rights activist. Within the repression of peaceful demonstrators and the
escalation of the situation, the protest turned into an uprising aimed at removing
Colonel Gaddafi from power. At the time he was the longest-serving African and
Arab leader (42 years in power). 395 After a few days of riots, the protesters took
control of the eastern town of Benghazi on 23 February 2011 following the defection
of some prominent military officers stationed in that town. The Libyan government
reacted disproportionately by using, reportedly indiscriminately, heavy artillery and
air strikes carried out by helicopters and aircraft against the insurgents made up
essentially of civilians. The international community condemned the excesses and
called for the legitimate demands of demonstrators to be respected. Instead, the
Libyan leader, who styled himself as “the Brother Leader” or “the Guide of the
Revolution”, threatened to eliminate what he called ‘rats’ if they would not stop their
action and surrender. In the face of the threat and following reports of systematic and
mass killings of civilians by Gaddafi’s forces and mercenaries amounting to, if
confirmed by competent organs, crimes against humanity, 396 the international
community began to consider actions to be taken against Gaddafi’s regime. In this
perspective, on 22 February 2011 the League of Arab States suspended Libya from its
395
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participation in the organization pending the end of the violence. For its part, the
Peace and Security Council of the AU issued a Communiqué on 23 February 2011
condemning the excesses in the repression of peaceful demonstrators in violation of
human rights and international humanitarian law and called upon the Libyan
government to respect the aspirations and demands of the demonstrators. 397 In the
same vein, the UN Human Rights Council in session on 25 February 2011 condemned
the systematic violations of human rights taking place in Libya and recommended the
suspension the country from it. 398 In accordance with this recommendation, the
General Assembly did suspend Libya from its membership of the UN human rights
body on 1 March 2011. 399
Encouraged by the stance of the above organizations among others, and as the
violence escalated drastically, the Security Council moved in and unanimously
adopted Resolution 1970 on 27 February 2011. In this Resolution the Security
Council deplored “the gross and systematic violation of human rights, including the
repression of peaceful demonstrators [and] the deaths of civilians” which, it noted,
“may amount to crimes against humanity.” Hence, acting under Chapter VII of the
UN Charter and in accordance with Article 41, the Security Council took a series of
measures in a bid to halt the situation and to deter the abuses but also in the
expectation of encouraging defections that might probably contribute to the fall of
Gaddafi’s regime. 400 The first measure was the referral of the situation in Libya to the
Prosecutor of the International Criminal Court which later resulted in three
international arrest warrants against prominent figures in the Gaddafi regime who
played a determining role in the ongoing serious human rights abuses. 401 In the
second place, the Security Council imposed an arms embargo on Libya. The Security
Council then went further to impose, thirdly, a travel ban against and the freezing of
assets of identified individuals and entities from the inner circle of the Gaddafi regime
who had either ordered, controlled, directed or were accomplices in the commission
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of human rights abuses in Libya 402. The resolution ends by the commitment of the
Security Council to keep the actions of the Libyan authorities under continuous
scrutiny and a declaration that the Security Council was ready to review the
appropriateness of the measures imposed with the possibility of strengthening them if
they would prove to be ineffective.
The sanctions imposed by Resolution 1970 did not quell the violence. The Gaddafi
regime remained intransigent and refused to comply with the demands set out by
Resolution 1970. 403 Moreover, forces loyal to Gaddafi rallied, pushed eastwards and
retook several cities taken earlier by the rebels and headed to the rebel stronghold of
Benghazi. Fearing the worst, some States and organizations called for tougher
sanctions, namely the establishment of a non-fly zone over Libya. The calls and
attempts to table draft resolutions in that regard remained futile as they were blocked
by some Security Council Member States which, for political and prudential reasons,
not only disapproved of the military action but also doubted the real motives of those
calling for that action. 404 A decisive factor was the decision of 12 March 2011 of the
Council of the Arab League calling on the Security Council to bear responsibility and
to impose, immediately, a no-fly zone over Libya with the aim of preventing air
military actions by Gaddafi’s loyalists against civilians.405 In response to the Arab
League’s call, the Security Council adopted, by 10 votes in favor with 5
abstentions, 406 Resolution 1973 (2011) on 17 March 2011. Acting under the what
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Allain Pellet calls the “ritual but somewhat artificial” 407 Chapter VII of the UN
Charter, the Security Council called for the establishment of an immediate ceasefire
between the Libyan government and rebel forces and a complete end to the violence,
attacks and abuses of civilians on both sides. With the ultimate goal of protecting
civilians, the Security Council authorized UN Member States
acting nationally or through regional organizations or arrangements to take all
necessary measures … to protect civilians and civilian populated areas under threat of
attack in the Libyan Arab Jamahiriya, including Benghazi, while excluding a foreign
occupation force of any form on any part of Libyan territory. 408

Undisputedly, by authorizing UN Member States ‘to take all necessary measures’, an
expression used in few previous resolutions, 409 the Security Council formally
authorized the use of force to protect civilians. 410 As one of the means to achieve this
purpose, the Security Council imposed, as it had done previously in Iraq (1991) 411 and
Bosnia and Herzegovina (1992), 412 a no-fly zone over Libya, thereby banning all nonhumanitarian flights from Libyan airspace with the ultimate objective of protecting
civilians and civilian populated areas from air attacks by Gaddafi’s forces. To ensure
respect for the no-fly zone, the Security Council called on UN Member States, “acting
nationally or through regional organizations or arrangements, to provide assistance,
including any necessary over-flight approvals.”
Following the adoption of the resolution, some interested countries and organizations
met in Paris (France) on 19 March 2011 to discuss the ways of implementing the
Resolution 1973. Some countries declared that they were ready to take immediate
military action. On the very same day, French, British and American air forces, later
joined by other countries like Canada and Qatar, launched airstrikes under different
code names. 413 Due to some misunderstandings between the international coalition,
the military air campaign was conferred to the command of NATO on 27 March 2011
as a well-endowed organization whose Member States were already involved in the
operation. The issue of NATO acting out of its area of collective defence does not
arise here as NATO had circumvented this hindrance in its 1999 Strategic Concept
document by providing that the alliance forces should be ready “to contribute to
conflict prevention and to conduct non-Article 5 crisis response operations.” 414
Hence, under the code name Operation United Protector, NATO carried out airstrikes
407
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in Libya for a period of eight months. The airstrikes were said to be ‘surgical strikes’
since they reportedly targeted the military infrastructures and objectives of the forces
loyal to Gaddafi despite the civilian deaths and casualties that they caused. The
NATO-led operation raises questions in international law beyond the political and
moral aspects. Two different positions surface regarding the legality of the NATO-led
operation.
On the one hand, the NATO-led intervention is said to have been lawful on the
ground that it was carried out under the authorization of the Security Council. In fact,
as a reminder, Resolution 1973 specifically authorized individual States and regional
organizations “to take all necessary measures”, the use of military force included, in
order to halt the attacks against civilians. The proponents of the notion of
“Responsibility to Protect” (R2P) submit that the Security Council, NATO and their
allies were actually exercising the responsibility to protect as defended by the ICISS
and adopted by the UN Member States at the 2005 World Summit.415 In fact, through
Resolution 1973 the Security Council has, in one of the rare cases, been proactive by
authorizing the use of force to protect civilians. It is rightly pointed out that for the
first time the Security Council authorized the use of force with explicit reference to
the responsibility to protect the civil population borne by the State government and
against the will of the latter. 416 The UN Secretary-General Ban Ki-moon in his
statement released after the adoption of Resolution 1973 qualified the latter as ‘an
historic decision’. 417 According to the Secretary-General “Resolution 1973 (2011)
affirms, clearly and unequivocally, the international community’s determination to
fulfil its responsibility to protect civilians from violence perpetrated upon them by
their own Government.” 418 In this perspective, the NATO-led intervention was to
some extent in accordance with the commitment made by States at the 2005 World
Summit Outcome to act timely and decisively in taking collective action, through the
Security Council, and in cooperation with regional organizations to protect (civilian)
populations against genocide, war crimes and crimes against humanity in case
peaceful means would be inadequate and the national authorities would manifestly fail
to protect them from the specified crimes and violations. 419
On the other hand, the operation is seen by some as being unlawful. To begin with the
procedural steps, Resolution 1973 failed to comply with the requirement of Article 42
of the UN Charter by determining that measures taken under Resolution 1970 not
involving the use of force had been inadequate. Furthermore, it is argued that NATO
and its allies went beyond their original mandate and ipso facto removed the legality
of the operation. In fact, the initial mandate was the implementation of a no-fly zone
415
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with the ultimate goal of protecting civilians in insurgent areas against air attacks
from Gaddafi’s forces. However, NATO and its allies extensively interpreted the
phrase “to take all necessary measures” employed by Resolution 1973 as implying
resorting to all means that would be essential for the protection of civilians and civil
populated areas. In this regard, NATO and its partners revealed themselves to be
belligerent and taking the side of the insurgents who, in accordance with the 1949
Geneva conventions, had themselves become belligerents since they had taken up
arms to fight the government and were under the command of the Transitional
National Council (TNC), as such losing the status of being mere civilians. 420 NATO’s
intervention on the side of the rebels changed the civil war into an international armed
conflict.
The intervention of NATO and its allies indeed helped the rebels to gain ground over
loyal governmental forces as the NATO-led strikes restricted their movements. 421 The
airstrikes not only grounded governmental warplanes, destroyed them and other
defence equipment as well as military communication facilities but also targeted
ground governmental forces by destroying their military hardware while the rebels
were spared. NATO even required Colonel Gaddafi to step down. Reports revealed
that some NATO member countries, in particular France, were dropping arms and
ammunitions to rebels 422 as well as sending them military advisors. 423 The actions by
NATO and its allies cast doubts not only among the supporters of and the abstainers
from Resolution 1973 but also within NATO itself on the real motives of the
operation; some doubted whether the protection of civilians was the real ultimate aim
of the intervention. 424 It may rightly be argued that the NATO-led intervention
sought a regime change beyond the sole and exclusive mandate of protecting civilians
as the air campaign ended on 31 October 2011, just eleven days after the death, not
yet clarified, of Colonel Gaddafi.
In describing the reaction of the international community to the Libyan conflict, one
cannot overlook a mention being made of the position and role played by the AU.
Right from the inception of the conflict, the AU became concerned by the
deteriorating situation. Like the rest of the international community, the AU took the
420
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bold position 425 to condemn the bloody repression of the demonstrators by the
Gaddafi regime and stressed that their claims and aspirations were legitimate and
needed to be respected and fulfilled in a peaceful and democratic manner. 426
Throughout the conflict, the position of the AU was to privilege a political solution as
the only way to end the conflict and to realize the aspirations of the Libyan people and
as such to secure a sustainable peace and to preserve of the unity and integrity of their
country. The AU did not envisage intervening militarily in Libya despite the fact that
the circumstances on the ground, crimes against humanity according to reports,
justified the implementation of Article 4 (h) of the Constitutive Act. In the perspective
of finding a political solution, at its meeting of 10 March 2011 the AU Peace and
Security Council set up an AU High-Level ad hoc Committee on Libya made up of
five Heads of State and Government and the Chairperson of the Commission 427
charged mainly with facilitating a dialogue between the warring Libyan parties
leading to political reforms necessary for finding a peaceful and sustainable solution
to the conflict. 428 One has to note that the work of the Ad Hoc Committee was
hampered by the continuation of the armed conflict and the NATO bombardments and
it failed to secure a ceasefire as its Roadmap, 429 leading to the solution of the Libyan
crisis, was rejected by both the Libyan government and the TNC.
Following the stalemate in the conflict and despite the meetings in and the visits to
Libya by the AU High-Level ad Hoc Committee, the AU Assembly held an
extraordinary session from 25 to 26 May 2011 to consider in general the state of peace
and security in Africa. With regard to the Libyan conflict, the AU Assembly took a
decision entitled “Decision on the Peaceful Resolution of the Libyan Crisis:
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on the ground,
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(iii) engage AU’s partners, in particular the League of Arab States, the Organization of
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and
(iv)
the adoption and implementation of the political reforms necessary for the
elimination of the causes of the current crisis;
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Enhancing Africa’s Leadership, Promoting African Solutions.” 430 In this decision, the
AU uttered its indignation concerning the way the conflict was being handled, the fact
that NATO and its allies had exceeded their mandate under UN resolutions 1970 and
1973 and consequently requested a halt to the NATO air campaign and claimed that
the AU ought to play a leading role in the solution to the conflict. Long excerpts from
the decision are worth being recapitulated here.
the Assembly demanded an immediate pause in the fighting and in the NATO‐led air
campaign, to provide respite to the civilian population, (…). In this respect, the
Assembly is of the well‐considered view that the continuation of the NATO‐led
military operation defeats the very purpose for which it was authorized in the first
place, i.e. the protection of the civilian population, and further complicates any
transition to a democratic dispensation in Libya.431
While reiterating the commitment of the AU to resolutions 1970 (2011) and 1973
(2011), the Assembly stressed the obligation of all Member States of the United
Nations and the other concerned international actors to fully comply with the letter
and spirit of those resolutions. The Assembly expressed deep concern at the
dangerous precedence being set by one‐sided interpretations of these resolutions, in
an attempt to provide a legal authority for military and other actions on the ground
that are clearly outside the scope of these resolutions, and at the resulting negative
impact on the efforts aimed at building an international order based on legality. The
Assembly requested the African Group in New York and the African members of the
United Nations Security Council, to take the initiative of the early convening of a
meeting of the Security Council, as well as the General Assembly, in order to assess
the implementation of resolutions 1970 (2011) and 1973 (2011).432
The Assembly expressed Africa’s surprise and disappointment at the attempts to
marginalize the continent in the management of the Libyan conflict, recalling that the
role of the High‐Level ad hoc Committee is formally recognized by the Security
Council in paragraph 2 of resolution 1973 (2011), and falls within the overall context
of Chapter VIII of the UN Charter on the role of regional arrangements in the
settlement of disputes among and within their member States. The Assembly also
recalled that Africa, particularly the countries of the region, are those that bear the
greatest impact of the conflict in Libya, both in terms of security and socio‐economic
consequences. 433

III.4 Legality of Humanitarian intervention
In the contemporary doctrine there is no consensus on the legality of humanitarian
intervention. The legality of humanitarian intervention has been challenged not only
on the basis of the UN Charter provisions and customary international law theory, but
also from a precautionary aspect.
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From a legal stance, opponents of the existence of any right of humanitarian
intervention refer to the very same articles (i.e. 2 (4), 2 (7), 42 and 51) of the UN
Charter used by proponents of the right of humanitarian intervention, but ague a
contrario on the basis of a strict interpretation of these provisions. They contend that
if the drafters of the Charter had really intended to include humanitarian intervention
as a legitimate exception to the main principle of the non-use of force, they would
have said it. 434
To begin with Article 2 (4) of the UN Charter, the central feature of a modern
international legal system is undoubtedly the normative attempt to control the use of
force among States. Hence, as was pointed out previously (III.2.1.2), Article 2 (4) of
the UN Charter prohibiting the use of force recognizes only two realistic lawful
exceptions for the use of force: collective enforcement measures (Article 42) and
individual or collective self-defence (Article 51). As is widely recognized, the ban on
the use of force as enshrined in Article 2 (4) has acquired the status of a peremptory
norm (jus cogens) from which no derogation is permitted except by a subsequent
norm having the same status. 435 Hence, humanitarian intervention must have acquired
the status of a jus congens norm in order to derogate from the prohibition of Article 2
(4). In this regard, the present author shares Joyner’s view that “such status [jus
cogens] has not been remotely approached, and is not likely to be for the foreseeable
future due to the significant standards which must be met for peremptory norm status
to be acquired.” 436 Therefore, apart from self-defence, the Security Council is the only
competent organ entrusted with the sole authority to use or authorize the use of armed
force against a State, namely in case of human rights violations, for the sole purpose
of maintaining or restoring international peace and security.
It is equally true that today it is increasingly admitted that the principle of noninterference in matters which are essentially within the domestic jurisdiction of States
can no longer “be regarded as a protective barrier behind which human rights could be
massively or systematically violated with impunity.” 437 However, the unilateral use of
force to prevent or halt ongoing human rights violations is not the appropriate legal
remedy as it is itself illegal under the current normative international law. An
unlawful action (the use of force) cannot be justified by the violation of a norm
(human rights norms). This stance is echoed in the 1970 Friendly Relations
Declaration whereby the UN General Assembly proclaimed that
No State or group of States has the right to intervene, directly or indirectly, for any
reason whatever, in the internal or external affairs of any other State. Consequently,
armed intervention and all other forms of interference or attempted threats against the
personality of the State or against its political, economic and cultural elements, are in
violation of international law. 438
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The ICJ in the Nicaragua case adopted the same legal reasoning. The Court clarified
that international law does not permit the unilateral recourse to armed force by one
State to redress the human rights situation in another State and, ‘by implication’, the
Court rejected the doctrine of humanitarian intervention. 439 Thus, under the current
international legal system, the collective (humanitarian) measures, based on an
authorization from the UN Security Council, are the only lawful instruments available
for using armed force to prevent or stop serious violations of fundamental human
rights. 440
Regarding the customary status of a humanitarian intervention, the majority of authors
are against such an idea. It is submitted that a close investigation into the 19th century
State practice reveals that only a few instances “really prove to be genuine examples
of humanitarian intervention.” 441 The most evoked case, although it is controversial in
itself, is the French intervention in Syria in 1860-1861. Malanczuk asserts that a
“critical examination of state practice of the 19th century does not persuasively
establish the general acceptance of a principle of humanitarian intervention. The cases
invoked are all doubtful and the Syrian intervention is not an exception.” 442
Furthermore, even if there were developments towards the formation of an
international customary norm of humanitarian intervention, it is rightly argued that
“they did not legally survive the comprehensive prohibition of the use of force outside
of the few exceptions laid down in the Charter.” 443 However, an observation of the
post-Charter era leads to the same finding. A close analysis of State practice in this
era with regard to the use of force allegedly for humanitarian purposes proves to be
insufficient and inconsistent. Thus the two elements, i.e. State practice and opinio
juris, required for the formation of a customary norm are not satisfied.
In sum, the precedents of State practice in terms of humanitarian intervention before
and since 1945 are very limited in serving as a basis for the existence of a customary
norm of humanitarian intervention. The invoked cases are ambiguous as some of them
were a mixture of non-humanitarian and humanitarian-related purposes. On top of
this, there is no sufficient proof of an opinio juris on the side of States; i.e. hard
evidence as to when States militarily intervened for an allegedly humanitarian reason
had a sense of abiding by the law. A review of the statements made by the
governments of intervening States to justify their use of force for humanitarian
purposes reveals very few, if any, instances of any clear reliance on an existing
customary international right or doctrine of humanitarian intervention. 444 After
summarizing the official statements by intervening States released until 1993, the
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same holds true after 1993, and concerning their purported grounds of action, Arend
and Beck conclude that:
[to] be sure, when taking up arms, intervening states have often denounced largescale violations of human rights in their target states: for example, in East Pakistan,
Kampuchea, Uganda, and Grenada. Nevertheless, they have almost invariably taken
care not to submit explicit ‘humanitarian intervention’ justifications for their
recourses to armed forces. 445

From the foregoing, one can hardly reach a conclusion as to the existence or
emergence of an international customary norm of humanitarian intervention. In other
words, despite the extensive advocacy of humanitarian intervention in the literature
and in isolated State practice, humanitarian intervention has not yet “become an
accepted part of customary international law in the sense of a separate new title to
armed intervention.” 446
On a practical aspect, humanitarian intervention is also rejected by a large majority of
authors on the basis of the danger of abuse inherent therein and the likelihood that it
may be applied in one direction only by powerful States against weak ones as has
been the case in most of the evoked cases. 447 As such, humanitarian intervention
outside the UN Charter’s legal framework may itself constitute a threat to
international peace and security.
With regard to the criticisms addressed to humanitarian intervention, one may
conclude with the following remarks of the British Foreign Office published in 1986:
[An] overwhelming majority of contemporary legal opinion comes down against the
existence of a right of humanitarian intervention, for three main reasons: First, the
U.N. Charter and the corpus of modern international law do not seem specifically to
incorporate such a right; secondly, state practice in the past two centuries, and
especially since 1945, at best provides only a handful of genuine cases of
humanitarian intervention, and on most assessments, none at all; and finally, on
prudential grounds, that the scope for abusing such a right argues strongly against its
creation. 448

Conclusion
Setting up a clear regulation on the use of force between States has been one of the
ultimate aims of international law and was at the forefront of concerns leading to the
establishment of the UN. Following the failed attempt in the Briand-Kellogg Pact
towards a comprehensive outlawing of war, except in the sole case of self-defence, the
international community did however attempt to at least restrict and control the use of
445
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force among States in a normative text. Hence, under Article 2 (4) of the UN Charter,
the threat or use of force (not war) between States is prohibited when it targets the
territorial integrity or political independence of a State or when it is inconsistent with
the purposes of the UN. This principle prohibiting the use or the threatened use of
armed force between States which has acquired the status of a jus congens norm is
however qualified by some Charter exceptions, i.e. cases where States can lawfully
use force against each other. This is the case when the Security Council authorises UN
Member States to use military armed force with the aim of maintaining or restoring
international peace and security. The second Charter exception is the customary right
of self-defence whereby States either individually or collectively are allowed to resort
to armed force in order to respond to an armed attack against a State. The third
Charter exception stems from a combined reading of Articles 53 (1) and 107 of the
UN Charter which allowed State signatories to the UN Charter to take measures
(armed force included) against their enemies, as was the case during the Second
World War. This exception fell into desuetude with the entry of the so-called ‘enemy
States’ in the UN family. Besides these Charter exceptions, legal doctrine and State
practice have attempted to develop Charter-related exceptions as well as extra-Charter
exceptions to the prohibition of the use of force. But these exceptions remain
controversial in international law
Among the extra-charter exceptions, humanitarian intervention has given rise to
heated debates. The central issue being the conciliation of, on the one hand, the basic
tenet of humanitarian intervention, i.e. the use of armed force in a foreign State to
protect against or to halt large-scale and serious violations of fundamental human
rights without either the consent of the target State or the authorization of the Security
Council and, on the other hand, the core principles of the modern – post-Charter –
public international law namely the equal sovereignty of States, the prohibition of the
threat or use of armed force among States and the prohibition of interference in the
domestic affairs of a State.
The observance and protection of fundamental human rights are considered as erga
omnes obligations that States owe to the international community and for which they
have a legal responsibility to strive for their fulfilment. The principles of State
sovereignty and non-interference in the domestic affairs of a State can no longer serve
as shields behind which States can hide and commit or condone large-scale and gross
violations of human rights. Consequently, it is argued that State sovereignty should
yield to the forcible protection of fundamental human rights if the State concerned
refuses or fails to implement its obligations. However, unilateral forcible
humanitarian intervention does not have any legal basis under current international
law and is therefore unlawful. Although there have been cases of humanitarian
intervention which have been condoned or commended by the international
community, it is still too small a number to serve as proof of an existing or evolving
right of humanitarian intervention. Hence, unless invited by the target State,
humanitarian intervention authorized by the Security Council is the only lawful means
available to States to use force against another State in order to prevent or stop largescale violations of fundamental humanitarian rights. Does the AU’s right of
intervention fall under these parameters? The answer to this question is the object of
the next chapter which attempts to analyse and understand the scope of the AU’s right
of intervention with regard to international law.
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CHAPTER IV. The right of intervention in the African Union context
After discussing the current rules of international law regarding intervention, it is
necessary to look at the position of the African Union’s right of intervention in order
to find out whether or not this right is compatible with the general legal framework of
intervention. For this purpose, this chapter first of all looks at the background and
essence of the AU’s right of intervention. In the second place it discusses the different
forms that the AU’s right of intervention may take before describing, in section three,
the organs of the AU which are or are likely to be involved in the implementation of
that right of intervention. Section four of this chapter looks at different African
situations in which the AU has so far intervened in order to see whether those
instances were conducted in accordance with the AU’s texts. Lastly, section five
specifically analyses the AU’s right of intervention against the international norms
dealing with invention.
IV.1 The background and the content of the AU’s right of intervention
As we noted earlier, the AU was created as a replacement for the Organization of
African Unity (OAU) and it came up with a new principle of intervention in its
Member States. The question which comes hand in hand with this is what was the
situation under the pre-existing OAU? Hence, this section discusses the position of the
OAU with regard to intervention and describes the effectiveness of different security
mechanisms provided under the OAU. In the second section, the brief content of the
AU’s right of intervention is provided.
IV.1.1 The background
The founders of the OAU transplanted into its Charter their eagerness to conserve
their hard fought for independence and the desire to control their own destiny. Hence,
as pointed out in Chapter II, the guiding principles of the OAU were, amongst others,
the proclamation of the sovereign equality of States, 1 non-interference in the internal
affairs of States 2 as well as respect for the sovereignty and territorial integrity of
States and for their inalienable right to their independent existence. 3 During its 39year existence, the OAU was strongly built on non-interference in the internal affairs
of Member States.
At the same time, the founding fathers of the OAU took note of the looming conflicts
among the newly independent African States and thus resolved to settle them
peacefully. For this purpose, Article XIX of the OAU Charter provided for the
creation of the Commission of Mediation, Conciliation and Arbitration as the
principal ad hoc institution in charge of providing a mechanism for the peaceful
settlement of disputes among OAU Member States. 4 According to the foregoing
1
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Article XIX, a protocol to the OAU Charter should determine the composition and
conditions of service of the Commission.
As evidenced by provisions of the OAU Charter and those of its Protocol, the
Commission was entrusted with, as the main concern of the then African States, the
prevention and settlement of interstate disputes rather than intrastate conflicts. As
noted earlier, 5 the Commission was never made operational as no single dispute had
ever been referred to it and this led to its demise. At the instigation of the OAU
Secretary-General, in June 1993 the OAU Assembly adopted the Cairo Declaration
establishing within the OAU a Mechanism for Conflict Prevention, Management and
Resolution (MCPMR/ the Cairo Mechanism) as a replacement for the Commission. 6
The Cairo Declaration underlined that the Mechanism was established in a bid “to
bring to the processes of dealing with conflict in [the] continent a new institutional
dynamism, enabling speedy action to prevent or manage and ultimately resolve
conflicts when and where they occur.” 7 Emphasis was placed on the anticipation and
prevention of conflicts, but this time both internal and interstate. Anticipation and
prevention have been emphasized in the sense that it was rightly thought that they
would “obviate the need to resort to the complex and resource-demanding
peacekeeping operations, which [African] countries [would] find difficult to
finance.” 8
It is correctly submitted that the principal weakness of the Cairo Mechanism remained
the fact that it was explicitly designated to be guided by the principles and objectives
of the OAU Charter which strictly restricted the capacity of the Organization to
interfere in the internal affairs of Member States. 9 As verbatim reproduced in
Paragraph 14 of the Cairo Declaration, these principles and objectives were, among
other things, non-interference in the internal affairs of States, respect for the
sovereignty and territorial integrity of Member States as well as the inviolability of
borders as inherited from colonialism. More importantly, the same Paragraph 14
provided that the Mechanism had “to function on the basis of consent and cooperation
of the parties to the conflict.” 10 Understandably, “the requirement that the consent of
the parties to a conflict had to be obtained before any action could be undertaken in
the context of the Mechanism substantially weakened its effectiveness and
undermined its utility, particularly in internal conflicts where warlords were
involved.” 11
These institutional hindrances plus the chronic lack of financial capacity of African
institutions in general may justify, among other things, the ineffectiveness of the
5
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Mechanism. Apart from some rare and disparate observer missions deployed by the
Cairo Mechanism, the latter remained powerless when faced with the scourge of
destructive conflicts on the African continent in the 1990s, such as conflicts in
Somalia, Liberia, Sierra Leona, Rwanda and the Democratic Republic of Congo to
name but a few. The ineffectiveness and mixed results can be said to be the outcome
of the operation of the Cairo Mechanism during its almost ten-year (1993-2003)
existence.
It was against this background of failed attempts at devising appropriate mechanisms
for the solution of the chronic conflicts in the continent under the OAU Charter that
African leaders decided to insert a right of intervention in the Constitutive Act of the
African Union, as a new way of dealing efficiently with conflicts on the African
continent. 12 However, the review of the drafting process of the AU Constitutive Act
reveals that the inclusion of the current version of the AU’s right of intervention,
especially in accordance with Article 4 (h), was a latecomer as it was introduced
almost at the end of the process and after modifications.13
IV.1.2 The AU’s right of intervention in substance
In creating the African Union, African leaders were eager to revitalize the PanAfrican intergovernmental organization and to depart from the indolence of the OAU
in dealing with conflicts on the continent. The new organization had to play a
proactive role in the resolution of those conflicts, namely by intervening directly in
Member States. Hence, on the one hand in accordance with Article 4 (h) of the
Constitutive Act of the African Union (AU), 14 the AU has the right, pursuant to a
decision of the Assembly, to intervene in a member State “in respect of grave
circumstances namely: war crimes, genocide and crimes against humanity.” On the
other hand, AU member States have the right “to request intervention from the Union
in order to restore peace and security.” 15 It is worth noting that Article 4 (h) of the
AU Act was amended by the Protocol on Amendments to the Constitutive Act
adopted in July 2003 but it still has to enter into force. This Protocol adds a subparagraph allowing the AU to intervene even in the case of “a serious threat to
legitimate order to restore peace and stability to the Member State of the Union upon
the recommendation of the Peace and Security Council.” 16
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The AU texts clearly stipulate that the AU may only intervene within its Member
States. This means that, if similar circumstances triggering its intervention occur in an
African non-AU Member State (e.g. Morocco) or in a non-African State, the AU is
not legally allowed to intervene within such State(s). This consideration is supported
by all modes of treaty interpretation as suggested by the 1969 Vienna Convention of
the Law of Treaties, 17 namely objective and the teleological interpretations as well as
the nascent/rare AU practice.
The right of the AU to intervene in Member States to stop the so-called “grave
circumstances” of war crimes, genocide and crimes against humanity or to restore
peace and security where they have broken out is strengthened by the 2003 Durban
Protocol Relating to the Establishment of the Peace and Security Council of the
African Union (hereinafter the PSC Protocol) in its Article 4 (j) and (k) which is
almost a reproduction of paragraphs (h) and (j) of Article 4 of the AU Act. 18 It is
important to mention that the PSC Protocol expressly replaced the 1993 Cairo
Declaration 19 and accepted, at the same time, the existence of regional mechanisms
for conflict prevention, management and resolution as part of the overall security
architecture of the African Union. 20
IV.1.3 The raisons d’être of the AU’s right of intervention
This section tries to explain the triggering factors which have motivated African
leaders to include the right of intervention in the Constitutive Act of the African
Union. A certain number of factors are provided by different authors; 21 however, the
Decision on the Amendments to the Constitutive Act, Assembly/AU/Dec.26 (II). The Protocol is yet to
enter into force. Article 4 of the Protocol reads as follows:
In Article 4 of the Act (Principles), the expansion of subparagraph (h) and the insertion of two
new subparagraphs (q) and (r):
…….
(h) the right of the Union to intervene in a Member State pursuant to a decision of the Assembly in
respect of grave circumstances, namely: war crimes, genocide and crimes against humanity as well as a
serious threat to legitimate order to restore peace and stability to the Member State of the Union upon
the recommendation of the Peace and Security Council;
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present author is of the opinion that any factor or rationale justifying the inclusion of
the AU’s right of intervention in its Constitutive Act may fall within one of the
following three main reasons which are closely interrelated. These reasons range from
political considerations to humanitarian and security concerns.

IV.1.3.1 Political considerations
As rightly pointed out by Touray the end of the Cold War marked a watershed in
African politics, just like in the rest of the world. It gave fresh impetus to liberalism
and idealism in international politics. 22 Particularly in Africa the end of the Cold War
“prompted the reappraisal of the hitherto sacrosanct principle of noninterference in
internal matters and the broadening of the individualistic state-centric view of security
to include human and collective security.” 23
From a political perspective, the new continental organization had to depart from the
inertia of its predecessor to put a halt to human rights violations within its Member
States. As mentioned above, the OAU was accused of a failure to intervene in
Member States in order to halt gross and massive violations of human rights such as
the excesses of Idi Amin in Uganda and Bokasa in the Central African Republic in the
1970s and the genocide in Rwanda in 1994, to name but a few. 24 The OAU had been
hamstrung in its peacekeeping and peacemaking efforts by a number of factors, inter
alia the non-cooperation of Member States under the pretext of State sovereignty and
its corollary: the principle of non-interference in the internal affairs of another State.
The OAU Assembly used to be a “Heads of State Club” where African heads of State
and Government avoided criticizing each other. 25 In fact, most of the heads of State
had not been legitimately elected by their citizens but were rather self-appointed
dictators and oligarchs not caring about their citizens and only being concerned with
the conservation of their powers. This partly explained the negative perception of
people towards the OAU which was perceived as a toothless talking shop, a silent
observer of the atrocities committed against Africans mainly by African leaders. 26
Due to the existing political context, the main focus of the OAU used to be the fight
for independence and the end of apartheid and racism. The failure of the OAU and the
international community at large to prevent and/or to intervene in the unprecedented
new wave of conflicts which struck the African continent in the 1990s created a desire
of civilians in the fields of human rights and international criminal law. Second, the global democracy
movement in which many African governments are members and whose agenda includes the enactment
of democratic governance, the rule of law, as well as the promotion of democratic freedoms,
institutions and practices as agreed in the context of new and restored democracies. Finally, demands
“from below” broadened participation, equitable representation and transparency in the management of
public affairs.” See A.A. Girmachew, supra n.13 at n. 10, p. 64.
22
O.A. Touray, “The Common African Defence and Security Policy” (October 2005) 104 (2) African
Affairs at 654.
23
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24
See B. Kioko, “The right of intervention under the African Union’s Constitutive Act: From noninterference to intervention” (2003) 85 International Review of the Red Cross at 812.
25
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26
See T. Murithi, “The African Union’s evolving role in peace operations: the African Union Mission
in Burundi, the African Union Mission in Sudan and the African Union Mission in Somalia” (2007) 17
(1) African Security Review at 72.
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to find ‘African solutions to African problems.’ 32027 In particular, the genocide in
Rwanda revived the widespread international criticism of the OAU and obliged
African leaders to re-examine the nature of their commitment to the principle of noninterference in the internal affairs of sovereign States. Therefore, in order to avoid the
mistakes made by its predecessor with regard to human rights violations, the AU
came with a new credo of intervention. As has been observed by some commentators,
the realization of the costs, in terms of millions of lives lost, of the strict adherence to
the principle of non-interference under the OAU constituted a determining factor
which influenced African States to come up with Article 4 (h) in the hope of
preventing a repetition of the atrocities witnessed in some African States. 28 The speed
with which the AU Constitutive Act was ratified by African countries is sufficient
proof that the African leaders had somehow changed their mindsets as to how to deal
with conflicts on the African continent. Ben Kioko remarks:
The addition of Article 4 (h) was adopted with the sole purpose of enabling the
African Union to resolve conflicts more effectively on the continent, without ever
having to sit back and do nothing because of the notion of non-interference in the
internal affairs of Member States. It should be borne in mind that the Peace and
Security Council was intended, and should be able to revolutionize the way conflicts
are addressed on the continent.29

It is important to note that by allowing the AU to intervene in internal matters whether
on its own initiative (the Assembly of the Union) or at the request of a Member State,
African States did not surrender their sovereignty, it was rather for them a way of
dealing collectively with the issue of peace and security on the African continent. The
conclusion of the International Commission on Intervention and State Sovereignty in
its report (hereinafter referred to as ‘the ICISS Report’) The Responsibility to Protect
with regard to UN Member States applies equally to AU Member States. This means
that by signing the AU Constitutive Act, African States commit themselves to fulfil
the obligations enshrined therein, namely the promotion and protection of human
rights. According to the ICISS, in signing such a text “[t]here is no transfer or dilution
of sovereignty [b]ut there is a necessary re-characterization involved: from
sovereignty as control to sovereignty as a responsibility in both internal functions and
external duties.” 30
27
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The decision by the Assembly of Heads of State and Government of the OAU who adopted
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massive human rights violations witnessed in Africa in the past, such as the excesses of Idi
Amin in Uganda and Bokassa in the Central African Republic in the 1970s and the genocide
in Rwanda in 1994.
B. Kioko, supra n.24 at 812; see also R. Kolb, Ius contra bellum: Le droit international rélatif au
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By endowing the AU with the right of intervention in Member States in order, for
instance, to put a halt to human rights violations, the drafters of the AU’s Act wanted
to avoid any continuation of human rights violations without being checked. Hence,
the AU has moved away from non-interference or non-intervention - a cardinal
principle of the OAU and to some extent the UN - to what could now be referred to as
the doctrine of “non-indifference”. 31 Yusuf remarks that “[t]he inclusion of a right of
intervention in the AU Constitutive Act might also be attributed to a determination to
overcome the state of paralysis caused by strict adherence under the OAU to the
principle of non-interference in the internal Affairs of Member States.” 32 The author
continues by stating that “the OAU provisions on non-interference in the internal
affairs of Member States had long stymied any action by the [OAU] for humanitarian
purposes.” 33 Simply put, the African stance in this regard is in conformity with the
idea that one cannot fold one’s arms and simply look on when one’s neighbour is
beating his/her child to death. 34 Maluwa clearly points out that
in an era in which post-independent Africa had witnessed the horrors of genocide and
ethnic cleansing perpetrated on its own soil and against her own kind, it would have
been absolutely amiss for the Constitutive Act to remain silent on the question of the
right to intervene in respect of such grave circumstances as war crimes, genocide and
crimes against humanity. 35

As indicated above, the insertion of the right of intervention in the AU’s texts and
policy has to be linked with not only the determination of the African leadership to
overcome the OAU’s state of paralysis but also to the disappointment which resulted
from a strong reliance on the UN and the international community at large to resolve
African conflicts. 36 The whole idea is summed up by Ambassador Said Djinnit, the
former AU Commissioner of Peace and Security, according to whom:
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No more, never again. Africans cannot … watch the tragedies developing in the
continent and say it is the UN’s responsibility or someone else’s responsibility. We
have moved from the concept of non-interference to non-indifference. We cannot as
Africans remain indifferent to the tragedy of our people. 37

IV.1.3.2 Humanitarian reasons
The examination of the AU texts clearly reveals that the AU represents a major
normative and institutional departure from the regime of the OAU characterized by
the non-interference policy particularly in the area of human rights. The preamble to
and Article 3 (h) of the AU Constitutive Act underline that the Union shall strive to
“promote and protect human and people’s rights” as provided for in the “African
Charter on Human and Peoples’ rights and other relevant human rights instruments”.
Arguably, the primary responsibility to protect human rights lies with the sovereign
States. However, if grave violations of human rights occur or are looming in a given
State and the latter is unwilling or unable to stop them, the AU has been endowed
with the power to intervene therein in order to redress the situation. Hence, in
accordance with Article 4 (h) of the AU Constitutive Act, the AU has the right to
intervene within a Member State in respect of grave circumstances of human rights
violations namely: genocide, war crimes and crimes against humanity. Unlike the
OAU Charter, the AU Constitutive Act, through this provision, mandates expressis
verbis the AU to deal with human rights issues within its Member States, especially in
the mentioned circumstances. 38
Understandably, this AU right of intervention in Member States under the described
circumstances is a humanitarian-driven intervention. Even if the AU Constitutive Act
does not mention it explicitly, one may argue that the AU’s right of intervention in the
so-called ‘grave circumstances’ is actually the called ‘right of humanitarian
intervention’ or ‘intervention for humanitarian reasons’. From a teleological
interpretation of the AU’s texts it can be said that Article 4 (h) of the AU Constitutive
Act is nothing less than a mere institutionalization of the right of humanitarian
intervention. 39 As we have seen in chapter three, humanitarian intervention consists of
the use of armed force by third State(s) against another State with the aim of
preventing serious and massive violations of fundamental human rights without either
the consent of the target State or the authorization of the Security Council. 40 Two
aspects show that the AU’ right of intervention under Article 4 (h) of the AU
Constitutive Act falls under the realm of humanitarian intervention:
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On the one hand, the AU has to intervene, namely by armed force, within Member
States in cases of genocide, war crimes and crimes against humanity in order to stop
them or to prevent them when they are looming on the horizon. Yet, these three
crimes constitute the most grievous violations of fundamental human rights and most
of the time they take place on a massive scale. On the other hand, as it stems from the
AU Constitutive Act, such intervention is not subject either to the consent of the target
State(s) or to the authorization of the Security Council. As will be discussed later in
this chapter, 41 neither Article 4 (h) nor any other provision of the AU Constitutive Act
or the PSC Protocol subject the AU Assembly’s decision on intervention to prior
authorization by the Security Council as provided under Article 53 of the UN Charter.
The provision of Article 4 (h) of the AU Constitutive Act and the deliberate omission
of Security Council authorization seem to have been inspired inter alia by the texts
and practice of the Economic Community of West African States (ECOWAS).
Concerning legal texts, while Article 22 of the ECOWAS Protocol of December 1999
relating to the Mechanism for Conflict Prevention, Management, Resolution, Peacekeeping and Security charges the Economic Community of West African States
Monitoring Group (ECOMOG) with the role of ‘humanitarian intervention in support
of humanitarian disaster’, 32142 Article 10 of the same text gives the Mediation and
Security Council (MSC) the power “to authorize all forms of intervention and decide
particularly on the deployment of political and military missions.” 43 On a practical
level, as was discussed in the previous chapter (supra III.3.1.7 & III.3.1.8), the
ECOWAS intervened in Liberia (1990) and Sierra Leone (1997) respectively, without
the prior authorization of the Security Council. 44 Far from condemning the ECOWAS
action, the Security Council commended the intervention. 45
Coming to the consent of the target State, it is noteworthy to indicate that the exercise
of the AU’s right of intervention in respect of ‘grave circumstances’ is subject to a
decision of the AU Assembly. Even if the target State may be consulted, its consent is
not required. Kindiki notes that the AU’s intervention provided under Article 4 (h)
41
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“[b]eing couched in terms of a ‘right’ means that the AU [has] the discretion to decide
whether or not to intervene. The consent of the target state [is not] required.” 46 In
Kindiki’s view “it would have been better if the provision required the AU to
intervene as a matter of ‘duty’, because a sense of obligation to intervene is more
likely to move the AU into action.” 47 However, it is still questionable whether the
mere change from a ‘right’ to a ‘duty’ in wording of Article 4 (h) of the Constitutive
Act “would [miraculously] impose more sense of obligation and less sense of
discretion on the members of the AU.” 48 There the ICISS recommends the adoption
of the concept of ‘responsibility’ en lieu et place of a ‘right’ and a ‘duty’ since the
language of a “right or duty” to intervene is intrinsically more confrontational. 49
It is important to recall that Article 4 (h) of the Constitutive Act subjects the AU’s
intervention to the existence of one of the so-called ‘grave circumstances’ of war
grimes, genocide and crimes against humanity. The AU’s constituent instruments not
being criminal texts, none of them actually defines these crimes. Only Article 7 (e) of
the PSC Protocol eases the task of the AU’s organs in urging the AU to stick to the
definitions of those crimes as provided for under relevant international conventions
and instruments, namely the Statute of the International Criminal Court. 50 The AU’s
intervention in this regard raises concerns as to the authority for and the procedure to
determine the occurrence of one or all of these international crimes. In fact, neither
the AU Constitutive Act nor the PSC Protocol indicates who, how and when the
existence of grave circumstances has to be determined. At this level, there are
practical, institutional and legal difficulties that need to be addressed by the AU.
Having noted this, from a legal perspective it is the function of a court of law, after
confronting facts with existing law, to determine the existence or commission of a
crime. For this purpose, the envisaged African Court of Justice and Human Rights
shall be the competent authority to determine the occurrence of war crimes, genocide
or crimes against humanity. Not only is the Court not yet in place, but also, should
this be the case, to subject the intervention to the ruling of the Court would deprive
the AU’s right of intervention, as envisaged under Article 4 (h), of all its rationale. In
fact, given the ‘meteoric speed’ with which human rights violations and heinous
crimes usually occur, especially in Africa 51 as illustrated by the genocide in
Rwanda, 52 the related court ruling would intervene while the unstoppable has already
46
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occurred. This may explain why the AU has prioritized intervention over a court’s
ascertainment of Article 4 (h) conditions (i.e. grave circumstances). 53 Despite the
reasonable motive, it has to be admitted that the AU’s intervention prior to a relevant
legal assessment of the commission of crimes under Article 4 (h) of the AU
Constitutive Act would hardly be lawful. One may simply make ‘fundamentally
flawed assumptions’ that the AU Assembly would scrupulously make or order a legal
assessment by a judicial or investigative body of the criteria of Article 4 (h) before
ordering any intervention in that regard. 54
IV.1.3.3 Security reasons
Right from the independence of several countries in the 1950s and 1960s up to the
present, those African States which did not face internal or external (armed) conflict
are exceptions. 55 It is reported that since that period Africa has experienced more
wars, conflicts and crises than any other continent. 56 Makinda and Okumu note that
the conflicts have their sources in various factors including bad governance, ethnic
rivalry, struggles over natural resources, human rights abuses, a failure to respect the
rule of law, nepotism, poverty, and the lack of access to affordable health, shelter, and
education. 57 As a result, Africa tragically accounts for the bulk of the world’s warinduced deaths estimated to be in millions. 58 Internal (civil) and interstate armed
conflicts have been the source of all kinds of socio-economic evils that Africa has
been suffering. The AU Constitutive Act explicitly underlines that “the scourge of
conflicts in Africa constitutes a major impediment to the socio-economic development
of the continent.” 59 The contribution of conflicts to the suffering of Africa is also
underlined by the PSC Protocol where African Heads of State and Government
declared themselves to be:
Concerned about the continued prevalence of armed conflicts in Africa and the fact
that no single internal factor has contributed more to socioeconomic decline on the
Continent and the suffering of the civilian population than the scourge of conflicts
within and between our States;
Concerned also by the fact that conflicts have forced millions of our people,
including women and children, into a drifting life as refugees and internally displaced
persons, deprived of their means of livelihood, human dignity and hope; 60

estimated that more likely 800,000 women, children and men, the vast majority of them being Tutsis,
lay dead in 100 days. See Rwanda: Preventable Genocide, supra n. 37 at para. 14.2.
53
See A. Abass, supra n.51 at 426.
54
Ibid.
55
As examples one can mention: Benin, Botswana, Gabon, Malawi, Namibia, Togo and Zambia.
56
See S.M. Makinda and F.W. Okumu, The African Union: Challenges of globalization, security and
governance, Routledge, Lonodn & New York, 2008 at 75.
57
Ibid.
58
See O.A. Touray, supra n.22 at 635-6; Report of the African Union-United Nations Panel on
modalities for support to African Union peacekeeping operations (hereinafter, ‘Prodi Report’),
A/63/666-S/2008/813, 31 December 2008, foreword, at para. 2.
59
See Preamble to the AU Constitutive Act (supra n.14) at para. 9.
60
See Preamble ti the PSC Protocol (supra n.18) at paras. 10-11. The content of these paragraphs are
almost a verbatim reproduction of paragraph 9 of the 1993 Cairo Declaration.

196
Hence, the expressed need to promote and install peace, security and stability in the
African continent as ‘a prerequisite’ for the implementation of development and
integration agendas. 61 Consequently, the AU vowed to promote peace, security and
stability in Africa as one of its raisons d’être and its key objective. 62 Besides, the AU
developed its own capacity to deal with conflicts. The promotion and restoration of
peace and security may be done inter alia and if necessary by the AU’s intervention
within Member State(s) facing such problems. The AU Constitutive Act provides two
circumstances in which the AU can intervene for peace and security reasons:
a) In the first place, besides the case of ‘grave circumstances’ the AU can intervene at
the request of a Member State in order to restore peace and security. 63 This
intervention raises the question of whether without the request the AU cannot
intervene to restore peace and security. From the wording of Article 4 (j) of the
Constitutive Act, one cannot but conclude that the AU’s intervention in order to
restore peace and security is subject to the consent of the State concerned. However,
given the AU’s strong commitment to maintaining peace and security in Africa, one
can argue that the competent AU organs can decide on such an intervention even in
the absence of any request from the State concerned if circumstance so require.
Should the AU do so, it would not be accused of violating the principle of noninterference in the internal affairs of the State, since this principle is addressed to AU
Member States and not to the AU as an institution. 64
Both the AU Act and the PSC Protocol do not specify whether the request for AU
intervention can be made either by the State facing the problem of threat to peace and
security or by any AU Member State. Arguably, under its sovereign power, it is the
incumbent government of the concerned State which has to make such a request.
Otherwise if the request is made by third States they would be accused of violating the
principle of non-interference by AU Member States in the international affairs of
another State as provided in Article 4 (g) of the Constitutive Act. Notwithstanding this
position, one has to recognize that the whole issue of the appreciation of the nonsecurity situation should not be completely left to the discretion of the State concerned
which may be in an objectively disadvantageous position to appreciate the prevailing
security situation. This may be the case, for instance, when the government has a hand
in or is the very source of the insecurity. In general, there is a tendency for
governments to deny any impending crisis or to stress their ability to deal with and
control any such crisis, 65 and consequently to avoid foreign intervention. Hence, third
States can make a request for intervention from the AU in order to restore peace and
security in another AU Member State; in such a case any possible intervention will be
left to the appreciation of the competent AU organs. Furthermore, even if the AU
Constitutive Act and the PSC Protocol are not explicit as to whom the request for AU
intervention should be addressed, it may be presumed that the request has to be
addressed to the Assembly through the Peace and Security Council as the operational
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organ in charge of the prevention, management and resolution of conflicts in the
AU. 66
b) In the second place, according to the proposed amendment of Article 4 (h) of the
AU Constitutive Act, upon the recommendation of the AU Peace and Security
Council, the AU has the right to intervene in case of a ‘serious threat to legitimate
order’ in a member State in order to restore peace and stability. 67 This intervention is
in line with one of the AU’s objectives of promoting peace, security and stability on
the continent 68 and the principle that AU Member States shall condemn and reject
unconstitutional changes of governments. 69
However, intervention in the case of a ‘threat to legitimate order’ raises some
suspicions that this kind of intervention may be made on behalf of a State’s
institutions, namely the government and not for the sake or benefit of citizens. With
regard to this point, a question is raised whether the AU may intervene where a group
of people or the population is fighting against a torturer or dictatorial regime which
has or is committing serious human rights violations which do not amount to
genocide, crimes against humanity or war crimes or when the population is fighting a
government which has acceded to power by unconstitutional means or refuses to step
down after losing an election. If the AU were to intervene in the case of a ‘serious
threat to legitimate order’ as literally suggested by the amendment, the ‘Arabic
revolutions’ of January-February 2011, whereby the regimes of long-standing
dictators in Tunisia and Egypt were successfully ousted by popular uprisings, would
have been good instances of intervention in order to restore the legitimate order.
However, the AU did not proceed to such a bold measure while legitimate
governments were being and had actually been threatened. In the same vein, beyond
its unsuccessful diplomatic mediation, the AU did not intervene in armed conflicts
which broke out following the popular uprising against the regime of Muhammar
Ghaddafi of Libya and the refusal of Laurent Bagbo to cede power to the elected
President of the Ivory Coast, Alassane Ouattara, and recognized as such by a major
part of the international community. As far as an unconstitutional change of power is
concerned the practice of the AU has so far been, in accordance with Article 30 of the
AU Constitutive Act,70 a mere condemnation extending to suspension from the AU,
but not (forceful) intervention in the real sense. This has been the case for
Madagascar, 71 Mauritania 72 and Niger, 73 to name but a few which were suspended
from AU organs and activities until the restoration of constitutional order.
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Furthermore, the extent of the concept of ‘legitimate order’ is elusive and would
prove much more controversial and thus the proposed amendment will take, as has
been the case so far, a great deal of time before being accepted and fully integrated
into the whole of AU law. 74 In practice the concept gives rise to this issue as a good
number of African regimes are products of military coup d’états, civil wars,
dictatorships or deceptive substitutes for democratic regimes based on rigged
elections, or dictators who become ‘born-again’ democrats and change the
constitution limiting the mandate of presidency into an unlimited mandate. With
regard to the concept of ‘legitimate order’ the comment of Yusuf is worth being
mentioned at this level. The author opines that
“Legitimate order” remains, however, at present a fragile and elusive concept at the
continental level and may need to be further nourished and built up before it can
crystallize into a commonly-shared governance value for the protection of which the
AU can legitimately exercise the right to intervene. Otherwise, the continental
organization may find itself in the embarrassing situation of trying to prop up
unpopular or repressive regimes desperately holding on to power against the will of
their own people. 75

IV.2 Forms of intervention by the AU
If the circumstances triggering the exercise by the AU of its right of intervention
within member States are met, the AU may itself intervene or allow others (States) to
intervene on its behalf. This section explores different means by which the AU’s
intervention can be implemented. The first subsection deals with the scenario whereby
the AU can use peaceful and coercive means falling short of armed force, while the
second subsection focuses on intervention by military armed force.

IV.2.1 Peaceful and coercive intervention not involving the use of armed force
In section IV.1.3.2 supra, we have qualified the AU’s right of intervention under
Article 4 (h) of the AU Constitutive Act as a case of humanitarian intervention.
However, we have to indicate here that coercive intervention not involving the use of
armed force does not, as a principle, qualify as humanitarian intervention stricto
sensu. Regardless of whether or not the action was authorized by the UN Security
Council, humanitarian intervention presupposes the use of armed force. In other
words, besides other conditions the use of armed force is a condition sine qua non for
an intervention to be qualified as a humanitarian intervention.
The AU can intervene within its Member States under the determined circumstances
(i.e. grave circumstances, to restore peace and security or a serious threat to legitimate
order) using coercive means falling short of the use of armed force. Understandably,
in order to curb the situation triggering its intervention, the AU, before moving on to
the use of armed force, has to proceed gradually by peaceful means and to use
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coercive means not implying armed force if peaceful means have proved or are likely
to be inadequate to address the situation. As a regional organization operating within
the framework of the UN, the AU is under an obligation and is perfectly entitled to
resort, first of all, to peaceful means which are appropriate for the region, and which,
by the way, are cost-effective in order to resolve a conflict within or amongst its
Member States. Such an obligation stems from both the Charter of the United Nations
(Chapters VI and VIII in particular) 32276 and the AU Constitutive Act. 77 It is worth
noting that the recognition of regional organizations within the framework of the UN
was itself dictated by the need for the peaceful settlement of disputes among UN
Member States.
Non-military intervention by the AU can take several forms as provided by Article 33
of the UN Charter, including fact-finding and goodwill missions to the affected
Member State, either by special envoys, eminent personalities and members of the
Peace and Security Council or the Commission.78 On many occasions the AU has
resorted to these means although the results thereof are generally mixed. It was in this
respect that the AU tried to find a diplomatic solution to the Sudanese crisis by
initiating the Inter-Sudanese Peace Talks in Abuja (Nigeria) in 2004. The talks
culminated in the signing of the Darfur Peace Agreement on 5 May 2006 between the
Government of Sudan and the Sudanese Liberation Movement/Army (SLM/A). 79
However, as indicated previously, in December 2010 the AU tried unsuccessfully to
find a peaceful solution to the Ivorian armed conflict which broke out in the aftermath
of the November 28 second round of the presidential elections with Alassane Ouattara
and Laurent Bagbo proclaimed winners by respectively the Independent Electoral
Commission and the Constitutional Court and consequently each one of them sworn
in as president. The crisis came to an end after weeks of fighting by the defeat of the
Ivoirian forces loyal to Laurent Bagbo and the capture of the latter by the Forces
Nouvelles supporting Alassane Ouattara and aided by a contingent of French armed
forces.
Peaceful means give way to more forceful means in case they have been found to be
ineffective. From a legal angle, the use of coercive means not involving armed force
with the aim of maintaining or changing the course of events within a given State
against its consent is an actual case of pure intervention. With the exception of Article
4 (j) of the AU Constitutive Act, 80 the AU Act and the PSC Protocol do not subject
the AU intervention in its Member(s) to prior consent from the State(s) where the
76
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intervention has to occur. The question whether such intervention is forbidden under
public international law is resolved by determining whether or not the matters at stake
fall within ‘matters which are essentially within the domestic jurisdiction of any
state.’ 81 One has to recall that the AU consecrates ‘non-interference’ in the internal
affairs of State(s) as one of its guiding principles. However, as we have said
previously (supra II.2.2.2 and p. 16 in fine), and contrary to the UN Charter, the
prohibition concerns only Member States with regard to each other but not the AU
through its organs. 82
There is somehow a correlation between the coercive means of intervention that the
AU can use to bring things to normality and those enforcement measures not
involving the use of armed force that the UN Security Council is entitled to impose in
accordance with Article 41 of the UN Charter to maintain or restore peace and
security. In accordance with Article 53 (1) of the UN Charter, upon the authorization
of the Security Council, the AU is entitled to use enforcement measures not involving
the use of force as foreseen by the UN Charter. Hence, the AU can resort to economic
constraints including the imposition of an economic embargo on import and export
products, the suspension of economic aid if any, etc. The measures can also include an
embargo on military materials or the interruption of communication measures.
However, it is important to note that economic constraints, notably economic
embargos, have to be used with much caution and in a limited way in order to avoid
side-effects for the civilian population who mostly pay a heavy price under such
circumstances. In fact, the disastrous humanitarian situation of the Iraqi people
between 1990 and 2002 or the Zimbabwean population in recent years has raised
concerns about the appropriateness of economic sanctions. 83 Therefore, economic
sanctions have to be fashioned in a more targeted and accurate manner in order to hit
the law-breakers who are responsible for the triggering action(s) and leave ‘innocent
bystanders’ unaffected. 84 This may include, notably, the freezing of assets, including
financial assets in foreign banks.
Alternatively or cumulatively, if need be, the AU can resort to diplomatic measures
including the severance of diplomatic relations between AU Member States and the
recalcitrant State or its suspension from AU organs in which the State concerned was
taking part. In this regard, Madagascar was suspended from participating in the
activities of the AU until the restoration of constitutional order 85 following the
unconstitutional change of power whereby Andry Rajoelina toppled President Marc
Ravalomanana thanks to an orchestrated popular uprising. The sanctions were later
strengthened to target individuals such as travel bans, the freezing of funds, other
financial assets and economic resources, as well as the diplomatic isolation of Andry
Rajoelina and some other individuals of his regime. 86
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There is not much need to underline that the effectiveness of the AU intervention by
non-military enforcement measures requires, in particular, the assistance and
cooperation of third Member States since it is incumbent upon them to implement the
decided measures. This means that decisions imposing such measures must have a
binding character, such as a directive or regulation, on AU Member States, although,
at the end of the day, it all depends on the political will of States as well as the will
and capability of the target State. To set up effective and independent mechanisms to
monitor compliance with the imposed enforcement measures is also paramount for the
effectiveness of those measures.
IV.2.2 Military intervention
In case intervention by peaceful means and/or coercive means not involving the use of
armed force does not or would not prevent or halt the ongoing genocide, war crimes
or crimes against humanity or does not lead to a return to peace and security within
the concerned Member State, the AU is allowed to resort to the use of armed force.
Neither the AU Constitutive Act nor the PSC Protocol expressly refers to the use of
force or armed military intervention. However, with the application of the ‘impliedpower rule’, 87 one may infer that the AU is bestowed with competence to intervene
militarily within Member States with the aim of performing its right under Article 4
(h) and (j) of the AU Constitutive Act. In this regard the decision of the ICJ in the
Reparation for Injuries case with regard to the UN can be extended to the AU. The
ICJ held that
Under international law, the Organization must be deemed to have those powers
which, though not expressly provided in the Charter, are conferred upon it by
necessary implication as being essential to the performance of its duties. This [is a]
principle of law…. 88

Kindiki acknowledges that Article 4 (h) of the AU Constitutive Act does not clarify
by which means the AU should intervene, but he notes that:
considering that the intervention under this provision [Article 4 (h) of the Constitutive
Act] will be responding to ‘grave circumstances,’ which are specified as ‘war crimes,
genocide and crimes against humanity,’ one may plausibly presume that the
intervention will be by use of armed force. War crimes, genocide and crimes against
humanity are most likely to be committed in the context of armed conflicts.
Therefore, only proportional use of armed force is likely to address these ‘grave
circumstances.’ 89

Furthermore, the wording of the PSC Protocol clearly indicates that the AU may
intervene through military armed force in multiple contexts, whether to thwart conflict
and safeguard human rights, to ensure access to humanitarian agencies 90 or to restore
peace and order in a given Member State or to keep a legitimate order in power.
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Hence, the PSC Protocol in endowing the AU Peace and Security Council with a
fully-fledged military intervention responsibility provides that the Council has to
intervene in peace support operations and intervention, pursuant to relevant articles of
the AU Constitutive Act. For this purpose and in order to help the Peace and Security
to discharge its task, the PSC Protocol provides for the establishment of an African
Standby Force (ASF) to enable the Council to perform its responsibilities. 91 The ASF,
still to be set up, is supposed to be made up of multidisciplinary contingents of civil
and military components. 92 The mandate of the ASF is, among other things, to
intervene in a Member State in respect of grave circumstances namely genocide, war
crimes and crimes against humanity in order to stop these crimes in accordance with
Article 4 (h) of the Constitutive Act or, at the request of a Member State as provided
for by Article 4 (j), to intervene in order to restore peace and security when they are
threatened or have broken down. 93
The establishment of an ASF with a military contingent presupposes the fact that,
apart from observation and monitoring activities, 94 the ASF will be entrusted with the
actual power to implement the right to intervene with military armed force in the
circumstances prescribed under Article 4 (h) and (j) of the Constitutive Act. 95 Under
the six conflict and mission scenarios conceived within the framework of conflict
prevention and resolution within the AU, 96 one can place intervention by the ASF at
three levels: One, the ASF will intervene pre-emptively within a State in order to
prevent a dispute or conflict from escalating to the commission of genocide, war
crimes or crimes against humanity or to constitute a breach of (international or
regional) peace and security. 97 Second, during an ongoing conflict, the ASF will
intervene either to stop the commission of those crimes or to prevent the conflict from
spreading to neighbouring areas or States. 98 Thirdly, the ASF will intervene in the
post-conflict period within the framework of peace-building in order to avoid the
resurgence of violence by proceeding, among other things, to the disarmament and
demobilization of the former combatants concerned. 99
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A further additional aspect demonstrating that the AU would be entitled to intervene
militarily within a Member State is provided by the fact that Article 13 (13) of the
PSC Protocol requires that, before undertaking their mission, members of contingents
of the Standby Force must be trained ‘at both operational and tactical levels [of armed
operations]’. 100 Furthermore, the same article requires that the training comprises
knowledge of humanitarian law and international human rights law with particular
emphasis on the rights of women and children. 101 Yet, humanitarian law, also known
as the law of armed conflict, is applicable during internal or international armed
conflicts, and the latter mainly affect women and children. As such, the PSC Protocol
envisages that the members of the contingents who would intervene and eventually
take part in armed conflict will be equipped with certain knowledge of humanitarian
law and human rights law in order prevent them from committing acts amounting to
war crimes, which they are supposed to stop.

IV.3 The intervening organs
The exercise of the AU’s right of intervention requires the participation of many
stakeholders. This section, apart from trying to examine the role and responsibility of
each stakeholder, tries to establish cooperation among the latter for the
implementation of the AU right of intervention. The implementation of the AU right
of intervention in Member State(s) at the continental level involves mainly the
involvement of two AU organs: the Assembly and the Peace and Security Council.
However, other bodies such as the Commission, AU Member States and sub-regional
mechanisms also have a role in the implementation of the AU’s right of intervention.
IV.3.1 The AU Assembly
As indicated earlier in chapter II (supra II.2.3.1), the Assembly of the AU, made of
Heads of State and Government, is the supreme organ of the AU. In its general
mandate of determining the general policies of the organization, it receives and takes
decisions upon recommendations made by other organs of the organization as
required by the AU texts.
With regard to the exercise of the AU’s right of intervention, the Assembly plays a
determining role. According to Article 4 (h) of the AU Constitutive Act, as
reproduced by Article 4 (j) of the PSC Protocol, the AU may intervene in Member
States in respect of war crimes, genocide and crimes against humanity only ‘pursuant
to a decision of the Assembly.’ This means that no intervention whatsoever in respect
to these grave circumstances can be undertaken by the AU without the approval of the
Assembly. The powers of the Assembly to authorize intervention are to be found in
Article 9 (1) of the Constitutive Act which states that the “the functions of the
Assembly shall be to: (b) to receive, consider and take decisions on reports and
recommendations from the other organs of the Union.” However, Article 4 of the
Rules of Procedure of the Assembly is more explicit in stipulating that the Assembly
of Heads of State and Government shall inter alia “e) decide on intervention in a
100
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Member State in respect of grave circumstances namely war crimes, genocide and
crimes against humanity.” 102
In accordance with Article 7 (1) of the Constitutive Act, a decision to intervene must
be taken by consensus or, failing that, by an approval of at least two-thirds of the AU
Member States. Furthermore, given the fact that no single AU Member State has a
veto power, it is submitted that this is of a nature to guarantee that no single AU
Member State can control and block the decision-making process in respect of the
implementation of Article 4 (h). 103 The submission of the exercise of the AU’s right to
the authorization of the Assembly is to be understood in the sense that the Assembly
is the organ entrusted with the power to engage the legal responsibility of the AU but
also its financial aspects 104 as intervening operations may have legal implications and
are extremely costly.
The subordination of the exercise of the AU’s right of intervention to the prior
consent of the Assembly raises concerns with regard to a necessary swift intervention.
In fact, the Assembly normally meets at least twice yearly in ordinary session. 105 If
one were to wait until the Assembly meets before taking a decision authorizing an
intervention, in the meantime the situation could have gravely deteriorated to the point
that in some cases the intervention would no longer be necessary. One may think that
the solution would be an extraordinary meeting of the Assembly at the request of a
Member State and on approval of a two-thirds majority of Member States. 106
Nevertheless, this concern is still pertinent since, due to bureaucracy and the tight
agenda of heads of State, it may take a long time to gather the necessary consent of
the required two-thirds majority of Member States to call for an extraordinary session
to decide whether or not the AU has to intervene.
The present author is of the opinion that such a decision to authorize the intervention
should be taken by a body which meets often or as many times as possible. This body
is the Peace and Security Council which is in charge of the prevention, management
and resolution of conflicts in AU Member States. 107 Not only is the Peace and
Security Council set to be organized so as to operate continuously and be represented
at all times in Addis Ababa, the Headquarters of the Union, but it also has to “convene
as often as required on the level of Permanent Representatives, but at least twice a
month.” 108 Article 9 (2) of the Constitutive Act provides that “[t]he Assembly may
delegate any of its powers and functions to any organ [the Peace and Security Council
included] of the Union.” This means that the Assembly enjoys a discretionary power
as to whether or not to delegate its power to decide upon the AU intervention in
Member States in respect to the so-called ‘grave circumstances.’ However, in order to
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respond to the above-mentioned concern (i.e. swift intervention), the AU must
delegate the full power to decide upon the exercise of the AU’s right of intervention to
the Peace and Security Council. It is worth underlining that as is the case with the
Security Council, 109 the AU Members agree that in carrying out its functions the AU
Peace and Security Council ‘acts on their behalf.’ 110 Such a solution is for the sake of
a prompt and effective exercise of the AU right of intervention.
It is important to note that in terms of Article 4 (j) of the AU Constitutive Act and
contrary to the intervention in respect of grave circumstances, the intervention in
order to restore peace and security within a State does not have to be undertaken
‘pursuant to a decision of the Assembly.’ However, the PSC Protocol and the Rules of
Procedure of the Assembly make it clear that even in this case the decision to
intervene has to be taken by the Assembly. According to Article 7 (f) of the PSC
Protocol, the Peace and Security Council “approve[s] the modalities for intervention
by the Union in a Member State, following a decision by the Assembly, pursuant to
article 4 (j) of the Constitutive Act.” 111 This means that the request by State(s) for AU
intervention is addressed to the Assembly as the supreme organ legally empowered to
decide on AU policies in general and on intervention in particular.

IV.3.2 The AU Peace and Security Council
In the overall Common African Defence and Security Policy (CADSP) of the AU in
general and in particular the implementation of the AU’s right of intervention, the
Peace and Security Council plays a central and critical role in the peace and security
system of the AU. The Peace and Security Council constitutes more than an
implementation organ of the broader CADSP. 112 According to AU texts, as we have
indicated earlier (supra II.2.3.8), the Peace and Security Council is ‘the standing
decision-making organ’ not only for conflicts prevention and management but also for
their resolution. 113 In the same vein, the Peace and Security Council serves within the
AU as ‘a collective security and early-warning arrangement’ enabling the
organization to intervene timely and efficiently in response to conflict and crisis
situations in Africa. 114
The objectives of the Peace and Security Council, as spelt out in the PSC Protocol,
include the promotion of peace, security and stability by anticipating and preventing
conflicts from occurring. 115 Where a conflict has nevertheless broken out, the Peace
and Security Council is to embark on peace-making and peace-building. 116 In this
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regard, the Peace and Security Council has the authority, among other things, to
mount and deploy peace support missions and lay down guidelines for the conduct of
such missions including their mandate. 117
With regard to the implementation of the AU’s right of intervention, it is the
responsibility of the Peace and Security Council to recommend to the Assembly the
AU’s intervention in Member States in case of war crimes, genocide, crimes against
humanity or similar circumstances. 118 This means that the actual authority to take
decisions in situations warranting intervention does not lie with the Peace and
Security Council, but has been withheld by and remains with the Assembly, the
‘supreme organ’ of the AU. 119 In order words, the AU has to intervene pursuant to the
decision of the Assembly of the Union but on a prior positive recommendation of the
Peace and Security Council which, as a technical organ, assesses the opportunity of
the intervention in respect of grave circumstances. It is important to note that Article 7
(1) (e) of the PSC Protocol provides important precision in that, contrary to Article 4
(h) of the AU Constitutive Act, the intervention is to take place ‘on behalf of the
Union.’ Hence, if there is an intervention, this is not in the name and under the (legal)
responsibility of the State(s) of the intervening forces but rather under the umbrella of
the AU with all the legal consequences thereof.
The foregoing comments also apply to the intervention of the AU at the request of
Member States for restoring peace and security. After the decision of the Assembly
of the Union approving the request of and authorizing the intervention, the Peace and
Security Council approves the technical modalities for the intervention. 120 By
modalities, one has to understand that the Peace and Security Council has to indicate,
among other things, the form of the intervention (peaceful or/and forceful), the size
and nature of the intervening forces, the duration of the intervention, etc.
It is important to reiterate that the Peace and Security Council is supported in its
mission by the Panel of the Wise, the Continental Early Warning System and the
African Standby Force. 121 The Panel of the Wise is composed of five highly respected
African personalities who must have contributed to the cause of peace and security
and development of Africa; it has an essentially advisory mandate. 122 The Panel is
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mainly expected to advise the Peace and Security Council and the Chairperson of the
Commission of the African Union on all issues pertaining to peace and security. 123
However, it can take actions which are deemed appropriate to support the Peace and
Security Council and the Chairperson of the Commission in their efforts to prevent
conflict. 124
In a bid to facilitate the anticipation and prevention of conflicts in Africa and
consequently to avoid the serious consequences of conflicts breaking out, AU leaders
deemed it to be vital to equip the Peace and Security Council with a continental earlywarning mechanism, known as the Early Warning System. This System is expected to
collect and analyze, through the so-called ‘Situation Rooms’, data from an ongoing
situation in an AU Member State on the basis of “an appropriate early warning
indicators module.” On the basis of the information gathered through the Early
Warning System, the Chairperson of the Commission is to advise ‘timeously’ the
Peace and Security Council on potential conflicts and threats to peace and security
and to recommend the best course of action. 125 The action can be either peaceful
(diplomatic) measures, forceful measure short of military measures or military
intervention in accordance with the AU Constitutive Act. Touray notes that “the
military option will depend on the effective use of continental military capability as
constituted by the African standby force (ASF) and related mechanisms.” 126
This African Standby Force to be composed of, as mentioned earlier, civilian and
military components constituting the military wing of the AU security system. The
CADSP clearly points out that “[T]he ASF will be established to enable the Peace and
Security Council perform its responsibilities with respect to the deployment of peace
support missions and intervention pursuant to the provisions of the Constitutive
Act.” 127 Specifically, the ASF is expected to operate in various areas, notably to carry
out observation and monitoring missions and other types of peace support missions.
Most importantly, the ASF may be called upon to intervene in a Member State in the
event of grave circumstances such as genocide, war crimes and crimes against
humanity in order to put a halt them or, in the case of a serious threat to legitimate
order or at the request of a Member State, to restore peace and security in accordance
with Article 4 (h) and (j) of the AU Constitutive Act.

IV.3.3 Other intervening organs
Apart from the Assembly of the Union and the Peace and Security Council which play
a vanguard and determining role in the implementation of the AU’s right of
intervention, other AU organs and other stakeholders also play a no less important
role in this implementation. This subsection examines the role of the AU
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Commission, the participating Member States and, finally, the involvement of subregional organizations.
IV.3.3.1. The Commission
As it does for almost all policies of the African Union, the Commission of the African
Union, through its Chairperson, has a role to play in the maintenance of peace and
security in Africa in general and in the exercise of the AU right of intervention in
particular. Hence, the PSC Protocol recognizes that the Chairperson of the
Commission has a certain technical and advisory role in the prevention, management
and resolution of conflicts. In this regard, the Chairperson is allowed to deploy efforts
and take all necessary initiatives that he/she deems appropriate to prevent, manage or
resolve a conflict. 128 In this quality, he/she can bring to the attention of the Peace and
Security Council and/or the Panel of Wise a situation, which, in his/her opinion, is of
a nature to threaten the prevailing peace, security and stability. 129 At the same time,
he/she can advise on an appropriate response, which may be intervention, to curb the
situation.
The Chairperson may also, at his/her own initiative or upon request, personally or
through representation, exercise his/her good offices in order to prevent potential
conflicts from breaking out or to resolve them when they have occurred. 130
Specifically, according to the PSC Protocol, the Chairperson has the obligation to
ensure the implementation and follow-up of the decisions of the Assembly allowing
for an intervention either in respect of grave circumstances of genocide, war crimes or
crimes against humanity or at the request of a Member in order to restore peace and
security. 131
IV.3.3.2. The AU Member States
The AU Member States have a crucial role in the implementation of the AU right of
intervention as they are, at the same time, both the object and the subject of the
intervention. The intervention has to take place within a State and carried out directly
or indirectly by States. Consequently, the cooperation and assistance of AU Member
States is more than a requirement. Otherwise, the good intentions and noble objective
underpinning the AU’s right of intervention would be futile. Thus, through Article 13
(17) (b) of the PSC Protocol “Member States … commit themselves to make available
to the Union all forms of assistance and support required for the promotion and
maintenance of peace and stability on the continent, including the right of passage
through their territories.”
As was indicated, the Peace and Security Council has a primary role in promoting
peace and security in the AU. AU Member States have pledged in the PSC Protocol
to ‘extend full cooperation’ to and ‘facilitate’ the Peace and Security Council in its
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tasks. 132 As the Chairperson of the Commission has rightly pointed it out, the Peace
and Security Council can only assert its authority and its supremacy and thereby fulfil
its mandate if its Member States and all AU Member States at large fully assume their
responsibilities and show the necessary determination in that regard. 133 One must
recall that in terms of the PSC Protocol, AU Member States acknowledge that by
fulfilling its tasks, the Peace and Security Council is acting on their behalf. In
addition, they undertake to accept and implement the decisions of the Peace and
Security Council and facilitate any action, such as intervention, that it may carry out
with regard to conflict prevention and resolution. 134 Speaking at the inauguration of
the Peace and Security Council in Addis Ababa on 25 May 2004, the then
Chairperson of the Commission, Alpha Oumar Konaré, expressed the wish that the
decisions expected from the Peace and Security Council would be strictly
implemented by all the States concerned. 135
As it stems from Article 13 (17) (b) of the PSC Protocol, the cooperation and
assistance from AU Member States in the implementation of the right of intervention
can be of different kinds: human and/or material. First and foremost, AU Member
States have to provide troops for the composition of the African Standby Force. It is
provided that the ASF is to be established on the basis of brigades to be supplied by
States according to the five regions of the African continent (East, West, North, South
and Central). Furthermore, troops are supposed to be located in their countries of
origin and must be kept ready for rapid deployment with appropriate notice. 136 The
troop-contributing States are required to release immediately, upon request, their
standby contingents and to release them with necessary and appropriate equipment for
the envisaged operation. 137 Ideally, the standby force must be properly equipped ‘to
enable rapid and effective deployment, on the one hand, and mission sustainability on
the other hand.’ 138
One has to note also the envisaged creation of a Special Fund to enable the Peace and
Security Council to fulfil its mandate. The function of the Special Fund is among
other things to finance peace operations and humanitarian activities to be undertaken
by the ASF by adequately equipping it. Obviously, the bulk of that Special Fund is
expected to be provided by AU Member States.
Furthermore, AU Member States can intervene, individually or in a group, within a
Member State ‘on behalf of the Union’ pursuant to circumstances as provided for by
Article 4 (h) and (j) of the AU Constitutive. Article 7 (1) (e) notes that the Peace and
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Security Council, in conjunction with the Chairperson of the Commission, has the
power to “recommend to the Assembly, pursuant to Article 4 (h) of the Constitutive
Act, intervention, on behalf of the Union, in a Member State.” 139 Therefore, if
circumstances so require, the Assembly may authorize one State or a group of States
(e.g a regional organization) to intervene in a Member State on behalf of the AU. As
the AU does not yet have the African Standby Force at its disposal, and even when the
latter will be in place, nothing prohibits one or a group of AU Member States from
substituting the African Standby Force and intervening on behalf of the Union in a
Member State in the case of circumstances provided for under AU texts. Needless to
say, in the latter case the intervening AU Member State(s) must be in possession of a
prior explicit authorization from the Assembly of the Union before launching the
intervention. Otherwise, without such an authorization, the intervention would be
unlawful under the AU’s texts.
In sum, the implementation of the AU right of intervention, like any other provision
of the AU Constitutive Act, is very much a task for the AU Member States. It is one
thing to draft and adopt a legal framework for the right of intervention, which is an
easy task in itself, but it is quite another thing to implement such a right. The noble
objective and intentions enshrined in the Constitutive Act are not an end in
themselves. The success or failure of the AU collective security system, in general,
and the right of intervention, in particular, very much depends on the political will of
the AU Member States. It is important that the commitments of AU Member States be
backed up by a real political will and, more specifically, be translated into concrete
action. 140 As Touray points out, critics mention several instances where collective
security arrangements, particularly in Africa, have failed due to a lack of political will
and commitment among the Member States. 141
IV.3.3.3. The sub-regional organizations
Apart from an individual State or a group of AU Member States, African sub-regional
organizations, known also as Regional Mechanisms or Regional Economic
Communities (RECs), can play a role in the exercise of the AU right of intervention.
These groupings are envisioned as a crucial part of the overall security architecture of
the African Union 142 and, as such, they can be used as tools of intervention by the
AU. For better success, the Peace and Security Council has to work closely with and
bolster regional mechanisms. Chissano has remarked that the success of the Peace and
Security Council “depended entirely on the willingness of Africa’s five Regional
Economic Communities (ECOWAS, SADC, IGAD, ECCAS and the Maghreb Union)
to mobilize the necessary personnel to work under the AU auspices in war-affected
regions of the continent.” 143
Besides, the Peace and Security Council can, through and in consultation with
Regional Mechanisms, proceed to actions aimed at anticipating and preventing
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conflicts in a Member State of the requested Mechanism. When conflicts have broken
out, whether or not coupled with war crimes, genocide or crimes against humanity or
in case of a threat to the legitimate order of a Member State, the same Mechanisms
can be utilized to intervene with the authorization and on behalf of the AU. As the
Chairperson of the Commission noted in his report ‘[i]f the AU and Regional
Mechanisms are to form a single security architecture, as envisioned in the PSC
Protocol, decisions taken at the continental level should be upheld by the Regional
Mechanisms.” 144
The use of the Regional Mechanisms by the AU in conflict prevention and resolution
presents a certain advantage. The mechanisms are supposed to have a good
knowledge of the reasons for the conflict and are likely to be more trusted by the
conflicting parties compared to other people or institutions coming from afar.
Multiple and concomitant interventions by the AU in different conflicts are not likely
to produce the expected results (the halting of grave circumstance or the restoration of
peace and security), given the immense nature of the tasks. Thus, one may
recommend a full utilization and exploitation of the existing sub-regional mechanisms
which may serve, in this regard, as decompression valves for the AU.
It has to be noted that there are many African sub-regional organizations. These
include the Economic Community of West African States (ECOWAS, 1975), the
Economic Community of Central African States (ECCAS, 1981), the
Intergovernmental Authority on Development (IGAD, 1986), the Southern African
Development Community (SADC, 1992), the Arab Maghreb Union (AMU, 1989),
and the East African Community (EAC, 1977). Most of these organizations have their
own - although not very developed - prevention, management and resolution
mechanisms for conflicts between and among their Member States. Thus, those
mechanisms can be used by the African Union.
The intervention by Regional Mechanisms can be considered to be within the
framework of the decentralization of collective conflict management and resolution as
is the case with the United Nations and regional arrangements as provided for under
chapter VIII of the UN Charter. Without here tackling the issue of the legality of the
AU’s right of intervention, as will be examined later in this chapter (infra IV.5.1), the
relationships between the AU and sub-regional mechanisms should follow the
formalized UN-regional arrangements model. Hence, Article 16 of the PSC Protocol
expressly underscores that “the Regional Mechanisms are part of the overall security
architecture of the Union, which has the primary responsibility for promoting peace,
security and stability in Africa.” 145 In this perspective, the Peace and Security
Council, under its primary responsibility for promoting peace, security and stability in
Africa, has, in collaboration with the Chairperson of the Commission, the task of
harmonizing and coordinating the activities of regional mechanisms to ensure that
those activities are in conformity with the objectives and principles of the AU. 146 The
Chairperson of the Commission noted in his report that “the need for harmonization
and close cooperation between the AU and the Regional Mechanisms cannot be overemphasized.” 147 Thus, the Peace and Security Council should play the role of ‘an
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umbrella organ’ coordinating the activities of the various existing mechanisms. 148
Moreover, when undertaking such activities regional mechanisms are required to keep
the Peace and Security Council fully and continuously informed about those activities
and vice versa for the sake of harmonization and effectiveness.
As was expressed by the African Chiefs of Defence Staff of the Members of the Peace
and Security Council in their third meeting held in Addis Ababa in May 2003 within
the framework of the Military Staff Committee (MSC), 149 African Regional
Mechanisms are under an obligation to, but ‘not expected’ as expressed by the high
military commanders, seek AU prior authorization for their intervention in the same
way as the AU is legally obliged to seek authorization from the Security Council
before undertaking any enforcement actions within/against its Member States as
provided for under Article 53 of the UN Charter. 150
IV. 4 The AU’s intervention in practice
Since its inception, the AU has undertaken some missions in an attempt to provide
peace and security to some Member States torn by civil wars or unrest. The missions
range from peacekeeping to apparent (humanitarian) intervention. It is important to
note that in most cases the AU’s involvement was subsequent to either the consent or
invitation of the host government. Chronologically and respectively, this section
examines the few missions in which the African Union has sent military troops in
accordance with its Constitutive Act although in no single case did the AU indicate
that it was intervening either under paragraph (h) of Article 4 of the Constitutive Act
or under paragraph (j) of the same article. According to AU officials, no matter how
the operation is labelled, the most important aspect is the outcome of the operation. 151
Despite this point view, as it emerges from the cases discussed below none of these
cases falls strictly under Article 4 (h) of the AU Constitutive Act.
So far, the missions that have been undertaken by the AU include: the African
Mission in Burundi (AMIB), the African Union Mission in Sudan (AMIS), the
African Union Mission in Somalia (AMISOM) and the African Mission in Comoros.
Right from the beginning, one has to mention that of these missions, one has been
succeeded by an UN-led mission (i.e. the AMIB changed into the ONUB (United
Nations Operation in Burundi)) and another is currently being conducted by a hybrid
UN-AU mission (i.e. the AMIS changed into the UNAMID (African Union/United
Nations Hybrid operation in Darfur)).
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IV.4.1 The African Mission in Burundi (AMIB)
From its independence on 1 July 1962, Burundi witnessed successive and deadly
conflicts mainly between the two main ethnic groups: the Tutsi and the Hutu; access
to political power being the principal chord of discontent. Several Hutu rebel groups
fought against the successive predominantly Tutsi governments. In the wake of the
assassination on 21 October 1993 of the first democratically elected and first Hutu
President, Mechior Ndadaye, Burundi witnessed the blossoming of armed rebellions
and intensified attacks against the government. Following international pressure,
around 1996 the warring parties started rounds of peace negotiations under the
facilitation and mediation of the late Julius Nyerere, replaced by Mandela, assisted by
East African countries. The negotiations led to the signing of the shaky Arusha Peace
and Reconciliation Agreement on 28 August 2000 with the full support of the
Regional Peace Initiative and the international community. 152 In what ensued,
different ceasefire agreements were independently signed between the government
and all active rebel groups up to 2006.
The Arusha Agreement provided that the government of Burundi had to make a
request for an international peacekeeping force to the United Nations.153 However,
this initial agreement changed in the course of time due to succeeding ceasefire
agreements. Thus, Article III of the October 2002 ceasefire agreement between the
transitional government of Burundi and some Burundi armed political parties and
movements provided that the verification and control of the ceasefire agreed upon had
to be conducted either by a UN-mandated mission or an African Union mission.
Conversely, Article III of the 2 December 2002 ceasefire agreement between the
transitional government and the CNDD-FDD 154 conferred the verification and control
of the ceasefire agreement on an African Mission. It is submitted that the change of
emphasis from the UN to an African Mission, combined with the unwillingness within
the UN to deploy a mission to Burundi while there were no comprehensive and
binding ceasefire agreements, contributed to the deployment of the African Mission in
Burundi (AMIB) in April 2003. 155
In accordance with the agreements, the then Burundi President Pierre Buyoya called
for an African peacekeeping force to oversee the implementation of the ceasefire
agreements. 156 The Mechanism for Conflict Prevention, Management and Resolution
(MCPMR) during its 7th ordinary meeting at the level of Heads of State and
Government approved the deployment of the AMIB on 3 February 2003. 157 On 2
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April 2003, the MCPMR, during its 91st Ordinary Session at Ambassadorial level,
mandated the deployment of the AMIB. 158 It is important to recall that the decision
was taken by the MCPMR pending the establishment of the Peace and Security
Council which was officially launched on 25 May 2004.
The AMIB was initially established for an initial period of one year subject to renewal
by the MCPMR Central Organ and pending the deployment of a UN Peacekeeping
Force mandated by the UN Security Council as envisaged in the above-mentioned
agreements. 159 With its civilian component and military contingents mainly from
South Africa, 160 Ethiopia and Mozambique, the AMIB was primarily mandated to
oversee the implementation of different ceasefire agreements and to ensure that
conditions were favourable for the deployment of the envisaged UN peacekeeping
mission. 161 The AMIB, as the first peace operation undertaken by the new African
Union, “provided an early sign of the young organization’s willingness to intervene
on its own continent.” 162
As a test case for the AU’s capability to conduct peace support operations, the results
of the AMIB were mixed. Maintaining the safety of rebel leaders returning from exile,
overseeing the implementation of the ceasefire agreements and consequently the
stabilization of a sizeable part of Burundi to the extent that the UN was able to deploy
its mission are submitted to be some of the achievements of the AMIB. However, the
AMIB was not completely successful in its mandate; the situation remained volatile
especially in rural Bujumbura, a stronghold of the PELIPEHUTU–FNL rebel group of
Agathon Rwasa, a rebel group which was not party to the peace process. It is
commonly accepted that the failures of the AMIB were rooted in its funding and
logistical difficulties. The mission did not receive the requisite financial assistance
either from the African States or from the international community at large to the
point that it was cash-strapped from the very beginning of its existence. 163 The
prospects of UN deployment to replace the AMIB are considered to have complicated
the matter as most of the donors preferred funding UN missions instead of the AMIB
which was actually an interim mission. 164 According to Touray, “the Burundi case
underscored the need for alternative sources of funding of the African Union in
general and the peace and agenda in particular.” 165
Following the signature of a comprehensive ceasefire agreement between the
transitional government and the CNDD-FDD Nkurunziza faction, the Security
Council, acting under Chapter VII of the UN Charter, authorized the deployment of a
peacekeeping mission, the United Nations Operation in Burundi (ONUB), to replace
158

See Communiqué of the Ninety First Ordinary Session of the Central Organ of the Mechanism for
Conflict Prevention, Management and Resolution at Ambassadorial Level, Central
Organ/MEC/AMB/Comm. (XCI), Addis Ababa, Ethiopia, 2 April 2003.
159
Ibid.
160
The military contingents amounted to 3,335 from which 1,600 were from South Africa, 858 from
Ethiopia and 228 from Mozambique. The military observers numbered 43 respectively from Burkina
Faso, Gabon, Mali, Togo and Tunisia.
161
See Communiqué Central Organ/MEC/AMB/Comm. (XCI), supra n.158.
162
See E. Svensson, supra n.155 at 7.
163
O.A. Touray, supra n.22 at 652; K. Powell, supra n. 37 at 37-8. Reports suggest that eleven months
into the AMIB’s existence, contributions and pledges represented only 27% of its total budget.
164
O.A. Touray, supra n.22 at 652
165
Ibid.

215
the AMIB. 166 The ONUB officially took over from the AMIB on 1 June 2004 with a
strengthened mandate, involving peacekeeping and peace-building missions, and
substantially enhanced personnel. 167

IV.4.2 The African Mission in Sudan (AMIS)
Much has been said and written both in academic literature and the media about the
very first humanitarian crisis of the 21st century, the Darfur crisis in Sudan. One can
only outline the causes, the nature of the conflict and the AU’s involvement in
resolving the crisis. From a combination of the Arabic Dar (home, abode) and the
Fur, the name of the principal ethnic group, 168 Darfur (the abode of the Fur/ homeland
of the Fur), the largest region of Western Sudan, 169 is inhabited by agrarian African
and pastoralist nomadic Arab tribes who have had conflicts over land for decades. It is
reported that the long-lasting conflicts between the two communities worsened in the
1970s and 1980s by the excessive draught, desertification and other natural disasters
which ravaged the region, leading to constant frictions and conflicts over grazing
spaces and farmlands. 170 On top of this, there was widespread belief among the
African tribes that the central Arab-ruled Sudan governments had for decades
politically and economically marginalized them; successive governments had been
pursuing social and economic policies that disadvantaged non-Arab people compared
to their Arab counterparts. 171 In brief, the Darfur conflict was fuelled in part by the
ethnic, political and economic marginalization of the Darfurians by the central
Government of Sudan (GoS) as well as competition over scarce resources such as land
and water. 172
It is against this background of frustration that two Darfurian rebel groups: the
Sudanese Liberation Movement/Army (SLM/A) and the Justice and Equality
Movement (JEM) were formed in 2001-2002 in a bid to end the marginalization,
racial discrimination and oppression of the non-Arab Darfurian people and to defend
their rights. In February 2003, the two rebel groups started an uprising against the
GOS and attacked several government infrastructures in the Darfur region. To crush
the insurrection, the government retaliated with a combination of its military forces
backed by a proxy fighting force, the infamous Janjaweed recruited among the Arab
tribes. It is believed that the GoS resorted to Janjaweed militias because it lacked
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sufficient military capacity as a large part of the army was still concentrated in the
South, exhausted by 20 long years of civil war fighting against the army of the Sudan
People’s Liberation Movement (SPLM).
Soon after the attack on El Fasher Airport in April 2003, the government forces
launched a total counter-insurgency involving air strikes and ground attacks
conducted by the Janjaweed, supported by regular army units as well as the Sudanese
Police Force and the National Intelligence and Security Service. The brutal retaliation
deliberately targeted the civilian population belonging largely to the Fur, Masalit and
Zaghawa groups, who shared the same ethnicity with the rebels and from which it was
believed the rebels were drawn. 173 As evidenced by many reports, the Janjaweed,
aided by government forces, have been responsible for serious and massive violations
of humanitarian law and international human rights law amounting to crimes against
humanity and war crimes. 174 The violations include indiscriminate attacks, the killing
of civilians, torture, enforced disappearances, the wanton destruction of hundreds of
villages, repeated rapes and other forms of sexual violence, pillaging, forced
displacement and the pollution of water supplies. 175 Despite prominent concordant
voices and evidence, in the beginning international bodies avoided the use of
‘genocide’ to characterize the massacres committed against the black African tribes,
only talking of ‘ethnic cleansing’, war crimes and crimes against humanity. 176
However, later on following additional investigations, the Office of the Prosecutor as
well as the Chamber of Appeals of the International Criminal Court also included the
crime of genocide in the charges against the current Sudanese President Omar Hassan
Ahmad Al Bashir as “there are reasonable grounds to believe” that the criminal acts of
Sudanese forces and their allied Janjaweed militia had been committed under the
command of Bashir “with dolus specialis/specific intent to destroy in part the Fur,
Masalit and Zaghawa ethnic groups.” 177
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The intensity of the attacks and the atrocities committed spread a level of fear
resulting in the massive displacement of large parts of the civilian population within
Darfur as well as to neighbouring Chad. It is estimated that nearly 2 million persons
have been internally displaced and more than 200,000 crossed into neighbouring
Chad. The toll of direct deaths varies from report to report, but it is estimated that
more than 300,000 persons have died directly as a result of the ongoing conflict since
2003. 178
In 2004, the AU instigated a diplomatic resolution of the devastating Darfur conflict
through the so-called Inter-Sudanese Peace Talks. The Peace Talks culminated in the
signature of the Darfur Peace Agreement (DPA) between the GoS and SLM/A on 5
May 2006 in Abuja, the Nigerian capital. The signature of the Darfur Agreement, and
the security arrangement it provided for, generated relief and optimism in the
international community offering the hope of an end to what has been described as the
“world’s worst humanitarian disaster.” 179 It must be noted that the Darfur Peace
Agreement followed a series of successive and regularly violated ceasefire
agreements between the warring parties in their effort to find a lasting solution to the
conflict in Darfur. 180
One of the ceasefire agreements, the Agreement on Humanitarian Ceasefire on the
Conflict in Darfur (the N’Djamena Ceasefire Agreement) of 8 April 2004 had
provided inter alia for the establishment of a Ceasefire Commission composed of two
high-ranking officers from the warring parties, the Chadian mediation and the
international community. 181 As it ensued, in Addis Ababa on 28 May 2004 the
Sudanese warring parties signed the Agreement on the Modalities for the
Establishment of the Ceasefire Commission and the Deployment of Observers in
Darfur. This latter agreement stipulated that for the implementation of the N’Djamena
Ceasefire Agreement, an AU Monitoring Mission composed of Observers from the
Parties, the Chadian mediation, African Union Member States and other
representatives of the International Community would be the operational arm of the
Ceasefire Commission.182
Thus, in accordance with this latter agreement, the AU Peace and Security Council,
during its 10th meeting of 25 May 2004, authorized the Chairperson of the
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Commission to take all steps deemed necessary to ensure an effective monitoring of
the Humanitarian Ceasefire Agreement, in particular through the deployment of an
AU Observer Mission and, if necessary, the protection element, to support the work of
the Ceasefire Commission. 183
In June 2004, the AU deployed the first 80 African military observers, together with a
small protection force of 300 Nigerian and Rwandan troops; 184 they were part of what
was termed the African Mission in Sudan (AMIS). As the situation worsened, the AU
progressively and repeatedly increased the size of the AMIS, first in October 2004
and throughout 2005. By the end of its mandate the AMIS was comprised of 7,000
personnel (compared to 11,500 authorized personnel), among them some 5,197
protection force personnel, 946 military observers and 1,360 civilian police
officers. 185 For the first time in the post-colonial era, African leaders had taken a step
towards intervening in internal affairs (civil war) in response to massive human rights
violations. Initially, the mandate of the AMIS was principally to observe the
compliance by warring parties of the 2004 N’Djamena Ceasefire Agreement and other
related agreements and to facilitate the delivery of humanitarian assistance. Later on,
the mandate was expanded to include the protection of the civilian population. 186
Although the AU’s intervention in Darfur was based on an agreement, one can submit
that the intervention somehow served as a significant test case for the capacity of the
AU to implement the AU’s right of intervention as provided for by Article A (h) of
the Constitutive Act. However, despite its historical importance, the AMIS did not
produce the desired result; AU forces were not able to prevent the continuation of the
armed conflict and related human rights abuses, notably rapes. It is however accepted
that the presence of AMIS forces helped to reduce, to some extent, the intensity of the
conflict and limited the worsening of the humanitarian situation. The mixed results of
the AMIS were based on inter alia the limited number of forces to occupy a territory
the size of France and financial and logistical constraints. It is estimated that the AU
needed between $23 to $25 million per month to sustain its forces in Darfur
compounded by the lack of financial and material capacity within the AU in general,
thus prompting the AU to rely on outside support. 187 The Darfur case brought to light
the very limited capacity of the AU to effectively implement its right of intervention
as envisaged by Article 4 (h) of the Constitutive Act partly due to the fact the
organization is still institutionally ill-equipped and under-resourced.
Given the challenges it was facing and the deteriorating situation, the AU had to look
for an exit alternative which was to confer the mission to the UN. It was in this regard
that in early 2006 the Special Representative of the UN Secretary-General reiterated
the long envisaged transition from an AU to a UN force 188 as part of the partnership
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between the two organizations in the maintenance of international peace and security.
This idea had been repeatedly expressed and supported by the AU Peace and Security
Council during its meetings, namely those of 12 January and 10 March 2006. 189
Through the Statement of its President of 3 February 2006 190 and different
resolutions, 191 the Security Council welcomed and endorsed such a transition from an
AU to a UN mission. It is rightly submitted that the idea of transforming the AMIS
into a UN mission was based on the UN’s widespread experience and capacity in
conducting a multidimensional peacekeeping mission and to oversee a comprehensive
peace agreement. 192
Following intense rounds of negotiations and consultations between the stakeholders
and thanks to coordinated international pressure, the government of Sudan accepted
the idea of the deployment of an AU/UN hybrid peacekeeping force in Darfur. 193 At
its meeting of 22 June 2007, the AU Peace and Security Council subsequently
endorsed the AU/UN hybrid operation and consequently it extended the AMIS’s
mandate until 31 December 2007 in order to ensure a smooth transition between the
AMIS and UN operations. 194 The Security Council, following previous resolutions on
Darfur and pursuant to a joint report by the UN Secretary-General and the
Chairperson of the AU Commission, unanimously adopted Resolution 1769 which
authorized and mandated the establishment of the AU/UN Hybrid Operation in Darfur
known under the acronym UNAMID (United Nations-African Union Mission in
Darfur) for an initial period of 12 months.195 Officially, the UNAMID took over from
the AMIS on 1 January 2008 with some 23,337 personnel including the incorporated
former AMIS personnel and the UN Heavy and Light Support Packages to AMIS.
The UNAMID has a broad mandate, the protection of civilians being its core task. In
addition, the UNAMID is also tasked with inter alia contributing to the restoration of
security conditions for the distribution of humanitarian assistance, monitoring and
verifying the implementation of the Darfur Peace Agreements and subsequent
agreements, and contributing to the promotion of human rights and the rule of law. 196
With regard to the “hybrid nature” of the UNAMID, Murithi notes that that is not “an
asymmetrical partnership”, but rather “an entirely new arrangement established
through mutual consent of both UN and AU, since Chapter VIII of the UN Charter is
not explicit on the possibility of establishing such a hybrid partnership in the format
of UNAMID. 197
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IV.4.3 The African Mission in Somalia (AMISOM)
As we noted early in chapter III (supra III.3.2.1), the overthrow of the dictatorial
regime of the former Somali President Siad Barre on 26 January 1991 by the United
Somali Congress (USC) threw Somalia into a chronic fractional war and consequently
the collapse of the central government despite the efforts of the international
community. In the aftermath of the withdrawal of UNOSOM II in 1995, Somalia was
torn by fighting among many clan warlords striving to obtain control over each other
and their respective strongholds. Several peace initiatives had been attempted since
1991 in a bid to have consensual State institutions but they continually failed. Peace
agreements providing for the formation of a national unity government were regularly
breached and consequently led to a repetitive resurgence of violent armed conflicts as
no single faction managed to take control of Mogadishu, let alone the rest of the
country.
With the backing of the international community and, in particular, under the auspices
of the Intergovernmental Authority for Development (IGAD), 198 some Somali leaders
started a peace process launched by the Somali National Reconciliation Conference
held in early October 2002 in Eldoret, Kenya. Following several aborted attempts to
form a Somali Unity Government, the two-year peace process culminated in the
adoption in Nairobi, in February 2004, of the Transitional Federal Charter of the
Somali Republic (TFC). The Charter provided for inter alia the formation of a
Transitional Federal Government (TFG), one of Transitional Federal Institutions
(TFIs), for a five-year interim mandate to prepare Somalia for elections scheduled in
2009. The transitional Charter and the institutions offered a ray of hope for
constituting the only route towards achieving peace and stability in Somalia.
However, due to security concerns coupled with the lack of control and the opposition
in the country, the TFG led by Abdullahi Yusuf started to operate in exile from
Nairobi pending its relocation in Mogadishu. With time, the TFG progressively
established itself in Somalia, firstly in the town of Jawhar and later on in Baidowa in
2006.
In the meantime, existing Islamic courts organized themselves and formed an alliance
known as the Union of Islamic Courts (UIC). The UIC gained sympathy from a
portion of the Somali population and, as such, became a strong political and military
force. Posing as a rival to the Transitional Federal Government, the UIC swiftly
spread its control over Mogadishu and other parts of Somalia by early 2006. The UIC
intimidated the population through the harsh imposition and application of Sharia law.
The TFG President Yusuf accused the UIC of being linked to international terrorists,
namely Al-Qaida, and that it was receiving support from foreign forces. 199
As early as 2004, the TFG had requested a multinational peacemaking force to be sent
to Somalia in order to stabilize the volatile situation. Following the request, on 31
January 2005, IGAD decided to come to the rescue of Somalia by sending a peace
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support mission known under the acronym IGASOM (i.e IGAD Peace Support
Mission to Somalia). 200 The AU Peace and Security Council welcomed and
authorized the deployment of IGASOM with the mandate inter alia to provide
security support to the fragile TFG and to ensure its relocation to Somalia, and to
assist in the re-establishment of peace and security, including the training of the TFG
police and the army. 201 At the same time, the Peace and Security Council called upon
the AU Commission to report in detail on the possibility of establishing an AU peace
support operation. One has to note that the capacity issues and disagreement over
troop-contributing countries delayed the deployment of IGASOM and finally the
mission never materialized. 202
As the fighting between the TFG forces and the UIC continued and progressed on the
ground, the TFG asked for military assistance from Ethiopia. With the support of the
United States which wanted to see the ousting of the UIC as part of its ‘war on terror’,
Ethiopia launched an incursion into Somalia on the night of 24 December 2006
claiming, in addition to the invitation by the TFG, to be acting in self-defence against
aggression and the threat of terrorism. 203 Despite the UIC being pushed out of
Mogadishu by the TFG forces in conjunction with Ethiopian forces, the fighting
continued with grave collateral effects.
When it became clear that the deployment of IGASOM was no longer possible, the
AU Peace and Security Council decided on 19 January 2007 to authorize the
deployment of an AU mission to be known as the African Mission in Somalia
(AMISOM) to take over from Ethiopian forces still on the ground in Somalia. The
AMISON was principally mandated to provide peace support to the Transitional
Federal Institutions in their effort to stabilize the security situation in Somalia, to
facilitate creating a secure environment for the provision of humanitarian assistance
and to create a safe and secure environment in preparation for the transition to the
UN. 204 The AU Peace and Security Council authorized the deployment of the
AMISOM with the expectation that the UN would take over the responsibility for the
mission within six months for long-term stabilization and post-conflict reconstruction.
Hence, the Peace and Security Council urged the Security Council to consider
authorizing a UN operation in Somalia at the end of this six-month period. In its
Resolution 1744 the Security Council welcomed and authorized the deployment of the
AMISOM and at the same time lifted the arms embargo imposed by Resolution 733
(1992) solely for the support and the use of the mission.205 However, as the insecurity
persists, the UN has so far been reluctant to take over, subjecting the deployment of
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the UN mission to the attainment of a comprehensive and effective peace agreement.
This situation has led the AU to extend AMISOM’s mandate on several occasions. 206
The first AMISOM forces were essentially composed of two Ugandan battalions
(1700 soldiers) and were deployed in Mogadishu in March 2007. One has to note that
since its inception the AMISOM has suffered a great deal from the non-deployment of
the troops pledged due to financial and logistical constraints of both the AU and its
Member States. The AU adopted the so-called ‘Burundi model’ of the AMIB whereby
the AU relied on the troop-contributing countries being self-sustaining during the
deployment and to be later reimbursed with the costs sustained during the
deployment. This had a major impact on the deployment of the pledged troops. Apart
from Uganda, which deployed its battalions relatively on time, the Burundi battalions
stood ready to be transferred to Somalia for a long time, due to the lack of resources
and logistical capacity to sustain the deployment. They were only deployed at a later
date and continuously Nigeria, Ghana and other countries have to date not deployed
the troops they pledged for the same reasons. However, in December 2011, the
AMISOM saw its forces bolstered by a contingent of 850 troops from Djibouti, the
latter hence becoming the third contributing African country to the AU forces.
The AMISOM’s military operation received a major boost on October 16, 2011 when
Kenya sent its troops to Somalia in Operation Linda Nchi (Protect the Country) 207
following a spate of cross-border kidnappings and deadly attacks - especially against
Western nationals - believed to be carried out by Shebaab insurgents. This situation
raised national security concerns which pushed the Kenyan authorities to mount the
operation whose aims evolved with time. 208 The intervention of Kenyan forces
significantly weakened the Shebaabs and accelerated their defeat as they took control
of the major southern cities harbouring the insurgents. One month after the
intervention, the Kenyan government agreed to incorporate its forces within the AU
mission, a fact which was welcomed by the Security Council. 209 Kenyan forces were
formally integrated in AMISOM through the signature on 2 June 2012 of a
Memorandum of Understanding (MoU) between the AU Commission and the Kenyan
government. 210 Reports, subsequently denied by the Ethiopian government, stated that
Ethiopian forces had penetrated, for a second time, in northwest of Somalia. This also
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constituted a major push towards the defeat 211 of Al Shebaab as they were caught in a
pincer movement by the three armies: AMISOM and Somali forces, Kenyan forces
and Ethiopian forces. By now, the AMISOM uniformed personnel stands at 17,194 212
the majority of whom are military personnel essentially from Uganda, Burundi,
Djibouti and Kenya.
The AMISOM mandate, otherwise ambitious, did not specifically include the
protection of civilians, 213 making it difficult for AMISOM forces to have an actual
impact on the ground. At the beginning, due to their reduced number, AMISOM
forces have limited their tasks to the protection of key and strategic places, namely the
presidency, the seaport and airport. As a result, there have been large numbers of
deaths and casualties among civilians, let alone thousands of internally displaced
persons and refugees who are victims of the fighting against El Shabaab and other
opposition armed groups. It is important to mention that the AMISOM forces,
considered as invaders and infidels, have been regularly attacked by Islamist militias,
in particular by El Shabaab, who have so far claimed dozens of lives among the
AMISOM forces and many wounded. Besides, on 11 July 2010, the Islamists of El
Shabaab claimed responsibility for the bomb blasts which hit Kampala, the Ugandan
capital, killing at least 76 persons and injuring many others in retaliation for the
presence of Ugandan in Somalia.
The lack of resources and the poor institutional capacity to manage the operations are
common challenges that the AMISOM shares with the two precedent peace operations
undertaken by the AU (the AMIB and the AMIS). Consequently, the AMISOM
heavily relies on rare assistance from outside partners. For the umpteenth time, the
AMISOM has clearly displayed the challenges facing the AU as far as the
implementation of its right of intervention, peace keeping and security operations
within its Member States are concerned. 214 However, despite the challenges it is
facing, one cannot refrain from underscoring the fact that AMISOM is significantly
contributing to the improvement of security and stability across Somali.
IV.4.4 The African Mission in the Comoros
The Comoros constitute an archipelago of islands found in the Indian Ocean which
were reportedly settled by Arab seafarers before becoming officially a French colony
in 1912. The Comoros originally consisted of four islands: Grande Comore (or
Ngazidja), Mohéli (or Mwali), Anjouan (or Nzwani) and Mayotte (Mahoré).
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Subsequent to a referendum in 1974, the first three islands gained their independence
from France in 1975 and constituted the Comoros. Mayotte voted against
independence from France, choosing to remain a French entity and, following a
referendum held on 29 March 2009, it became the 101st overseas department of
France.
The history of the Comoros since their independence has been marked by political
instability illustrated by at least 20 coup d’états up to recently. The crux of the
instability has been inter alia linked to power sharing between Grande Comore, on the
one hand, and Mohéli and Anjouan, on the other. Over time, power has been
centralized in Grande Comore, harbouring Moroni the capital, at the expense of the
two other islands and consequently angering their populations. 215 In 1997 Anjouan
and Mohéli proclaimed their respective independence and departed from Grande
Comore, something which was not recognized either by the latter or the international
community. To solve the disagreement, the OAU brokered the adoption of a new
constitution in 2001 (the Antananarivo Agreement) which provided a decentralization
system for the three islands. While remaining part of the Comoros, each island was
given its own president, parliament and local government. In addition, a presidency
for the Union of the Comoros, which would rotate between the islands every four
years, was also provided for. The Comoros thus became a federation. 216 Despite this,
it is reported that secessionist sentiments and political chaos persisted particularly in
Anjouan which is economically wealthier that Grande Comore and Mohéli. The
unification process was complemented by the Agreement on the Transition
Arrangements signed in Moroni by the Comorian parties on 20 December 2003. This
agreement provided for an election process, according to which among other things
the elections for the assemblies at both the local and national levels were to be held
before the end of April 2004 at the latest. 217
Ahead of the assembly elections, the AU sent an observer mission, known as the AU
Observer Mission in the Comoros (MIOC), consisting of 39 military observers
mandated for a four-month period to oversee the elections which were reportedly
peaceful. 218 The presidential elections of the Comoros were scheduled in May 2006.
For the occasion, the transitional president formulated a request to the AU to secure
and monitor the elections. In response to the request, the AU established the African
Union Mission for Support to the Elections in the Comoros (AMISEC) consisting of
an observation and supervision team backed by 462 military and civilian personnel.
Mandated up to 9 June 2006, the AMISEC was principally charged with supporting
the reconciliation process, providing the necessary security before, during and after
the elections, ensuring that the security forces were not involved in the elections and
protecting its own personnel and civilians near the polling stations. 219 The 14 May
2006 presidential elections were widely considered to be the first ever democratic
transition of power in the Comoros. 220
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The election process had to be concluded by those of the presidents of each of the
three islands scheduled in 2007. Once again the AU sent another mission, the African
Union Electoral and Security Assistance Mission to the Comoros (MAES). This time
reduced in terms of personnel, the MAES was mandated inter alia to assist in the
creation of security and stability for the holding of elections, to monitor them and to
assist and facilitate the regaining of authority of the Union government of Anjouan. 221
The latter mandate was justified by the fact that the then incumbent President of
Anjouan, Colonel Mohamed Bacar, had refused to step down despite the ruling of the
Constitutional Court declaring his mandate to be over and requesting him to step
down. Tensions broke out between Anjouan forces and those loyal to the Union when
the latter tried and failed to enforce the court ruling. Following the turmoil, the central
government postponed the elections, but Colonel Bacar decided to go ahead with the
elections as planed without the MAES being authorized to monitor them. Obviously,
Bacar was proclaimed to have won the elections by 90 % of the votes.
The AU subsequently declared the election of Mohamed Bacar to be invalid. Faced
with the intransigence of the authorities to cooperate and comply with international
community demands, the AU decided to force Bacar to step down by taking strong
actions against him and his lieutenants. It was in this regard that the Peace and
Security Council, at its meeting of 10 October 2007, imposed targeted sanctions
consisting of travel bans and the freezing of funds, assets and economic resources
belonging to the illegal Anjouanese authorities. 222 At the same time, the mandate of
the MAES was revised to include its deployment in Anjouan to facilitate the
organization of elections, to assist in the establishment of an internal security force
and to facilitate the restoration of the authority of the Union in Anjouan. 223
The decision was not fully implemented as Bacar did not allow the MAES to have
access to Anjouan. Consequently, during the 10th ordinary Session of the Assembly of
the AU, the president of the Union of the Comoros asked AU Member States for their
support in re-establishing the authority of the Government of the Union in Anjouan. 224
The Assembly welcomed this and requested Member States to provide the necessary
support. 225 Pursuant to the decision of the Assembly, on 20 February 2008 the
Chairperson of the Executive Council held a meeting of Foreign and Defence
Ministers. During the meeting Tanzania, Senegal, Libya and Sudan expressed their
readiness to provide the requested assistance. 226 As the imposed sanctions proved to
be insufficient a decision was reached to resort to more forceful measures by
launching a military intervention as the only remaining alternative. The operation was
coined ‘Operation Democracy in the Comoros’. Following preparatory meetings for
the planning of the military intervention and the gathering of the necessary
information, Tanzanian and Sudanese troops arrived in the Comoros on 11 March
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2008. Senegal and Libya eventually decided not to contribute troops to the mission,
but Libya arranged for the transportation of the Sudanese troops and provided the
Comorian National Army for Development (AND) with equipment. France also
provided some logistical support. 227
On 25 March 2008 ‘Operation Democracy’ was launched when a coalition of
Comorian, Tanzanian and Sudanese forces totalizing at least 1,500 militaries invaded
Anjouan. On the first day, the coalition managed to secure control over key strategic
areas, such as the airport and the seaport. In just 24 hours, by the following day the
whole island was under the control of the intervening forces. Colonel Bacar and his
close supporters escaped and the authority of the government of the Union of the
Comoros was reinstalled on Anjouan through an interim government.
In the following month, the Peace and Security Council, satisfied by the outcome of
the military operation, adjusted and extended the mandate of the MAES for a period
of six months until the end of October 2008. The MAES was among other things
mandated to assist once again in the organization of elections for the new president of
Anjouan and to provide the necessary security for those elections to be free, fair and
transparent. One has to note that the MAES was reduced to a total of 356 military and
civilian personnel taken from Tanzanian and Sudanese troops who had participated in
‘Operation Democracy’ while the rest of the contingents withdrew to their home
countries. On 15 and 29 June 2008, the MAES successfully supervised the first and
second round of elections which Moussa Toybou won.
Observers agree that the work of the MAES was globally satisfactory. On this
occasion the AU had successfully conducted a military intervention as ‘Operation
Democracy’ had succeeded in returning security to Anjouan, it had secured the
elections and thus restored the legitimate authority of the Government of the Union.
As Svensson rightly points out, “Operation Democracy has been a breakthrough for
the AU when it comes to planning and conducting peace operations.” 228 Not only the
generating of forces was quick and the mission reached the required number of troops
but also the mission was accomplished with almost no support from outside partner
countries. 229 Compared to the three mentioned AU operations, i.e. the AMIB, AMIS
and AMISOM, ‘Operation Democracy’ was much narrower in its mandate and was
deployed in a far less complex and complicated conflict as is the case in Darfur and
Somalia. The operation met with relatively little resistance from Bacar’s forces, which
explains the ease with which it gained control over Anjouan. Globally, [Whatever the
reasons,] the AU intervention in Anjouan was successful.
By this operation, the AU materialized some of its guiding principles, namely respect
for democratic principles and good governance, 230 the condemnation and rejection of
unconstitutional changes of government 231 and, most importantly, intervention at the
request of a Member State to restore peace and security. 232 The most optimistic saw in
the success of ‘Operation Democracy’ a positive step towards the materialization of
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the AU’s right of intervention since the continent has experienced many instances of
unconstitutional changes of power. It was thought that the AU would keep up this
pace and repeat the same kind of operation in any other country falling short of the
Anjouan operation. However, the hope raised by ‘Operation Democracy’ very quickly
dissipated as the AU folded its arms when faced with military coups d’état which took
place respectively in Mauritania (6 August 2008), Guinea (23 December 2008) and
Niger (18 February 2010). The reaction of the AU has been the same in the three
cases: condemning the coup and temporarily suspending the country concerned from
its AU Membership.
IV.5 The AU’s right of intervention with regard to international law
This section focuses on the question whether the AU’s right of intervention is in line
with general public international law. Specifically, the section confronts the AU’s
right of intervention both under Article 4(h) and Article 4(j) of the AU Constitutive
Act with provisions of the UN Charter dealing with the use of force and intervention
in the domestic affairs of States as well as those dealing with the competence of
regional organizations as far as the maintenance of international peace and security is
concerned. In the second place, the section analyzes the AU’s right of intervention
with regard to some rules of customary international law. Lastly, the section attempts,
from the conclusion of the analysis, to show, if need be, the way forward for the AU’s
right of intervention to be in accordance with the rules of international law and for the
effectiveness of its exercise.
IV.5.1 The legality of the AU’s right of intervention and the UN Charter
As mentioned above, the AU has the right to intervene within its Member States under
the circumstances defined by its texts. AU intervention may take different forms,
ranging from peaceful means to the use of armed force. Yet, the UN Charter prohibits,
save in particular cases defined by the same Charter, not only interference within a
State’s domestic affairs and the threat or use of force against a State, but it also
regulates the actions to be undertaken by regional organizations within the framework
of the collective security system.
This subsection discusses the question of whether the AU’s right of intervention is in
conformity with the UN Charter. Given that the AU is undisputedly a typical regional
organization in the sense of Chapter VIII of the UN Charter, 233 the logic suggests
placing AU intervention in the framework of Chapter VIII of the UN Charter whose
essence is the delegation of Security Council powers under Chapters VI and VII to
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regional organizations. 234 The conformity of the AU’s intervention is examined
according to the two forms of intervention: whether the AU intervenes by peaceful
and coercive means or whether this is by armed force.
IV.5.1 .1 The AU’s peaceful and coercive intervention not involving the use of
armed force
Should the AU intervene within Member States through peaceful means not involving
the use of armed force, be it to prevent or to halt the so-called ‘grave
circumstances’ 235 or to restore peace and security within a State upon its invitation, 236
then such an intervention may fit the UN Charter provisions. Apart from the fact that
the UN Charter invites the parties concerned to settle their disputes peacefully, 237 it
stems from paragraphs 2 and 3 of Article 52 of the UN Charter that the peaceful
settlement of disputes within or among the Member States appears to be first and
foremost a general mandate and more a role for regional organizations. For the
purpose of such actions, no Security Council authorization is required although the
latter must at all times be kept fully informed thereof. Furthermore, the peaceful
intervention of the AU may not only satisfy the UN core principle of peaceful
settlement of disputes, but also it would hardly be considered as an interference in
domestic affairs prohibited by Article 2 (7) of the UN Charter when it comes to
halting gross violations of human rights through acts of genocide, war crimes or
crimes against humanity but especially when the AU has been invited by a State to
restore peace and security. 238
Coming to coercive intervention involving means falling short of armed force,
arguably such intervention falls under the enforcement measures foreseen by Article
53 of the UN Charter that regional organizations are entitled to undertake in order to
restore peace and security. For this purpose, and in accordance with the provisions of
Article 41 but especially Article 53 (1) of the UN Charter, such coercive measures
should not be undertaken by the AU without the authorization of the Security Council.
As will be pointed out below, the AU Constitutive Act as well as the PSC Protocol do
not provide for the authorization of the Security Council in order for the AU to
proceed to such measures. As such, at first sight it may be argued that the AU texts
are in conformity with the UN Charter unless proved otherwise by the AU practice on
the matter.
IV.5.1.2 The AU’s military intervention
Having discussed the legality of the AU’s peaceful intervention, one can now turn to
the legality on the AU’s military intervention. The analysis of the legality of this
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intervention is conducted in two steps: First of all, it is a matter of examining whether
the AU’s armed intervention pursuant to Article 4 (h) of the AU Constitutive Act is
compatible with the principles prohibiting the use of force and interference in the
internal affairs of States as enshrined in the UN Charter. Secondly, it is about the
issues of whether the AU’s armed intervention pursuant to Article 4 (h) requires prior
authorization from the Security Council as provided for by Article 53 (1) of the UN
Charter.

1. The AU’s intervention pursuant to Article 4 (h) and the principles of the nonuse of force and non-interference in internal affairs
From the wording of Article 2 (4) of the UN Charter, the threat or use of force is
outlawed when it targets “the territorial integrity or political independence of States or
in any other manner inconsistent with the purposes of the United Nations”. Yet, the
AU’s right of intervention as provided for under Article 4 (h) of the AU Constitutive
Act is not basically intended to target the territorial integrity or political independence
of States, but is rather aimed at preventing or stopping outrageous human rights
violations. In this respect, an AU military intervention pursuant to Article 4 (h) of the
AU Constitutive Act would not be in violation of the content of Article 2 (4) of the
UN Charter. Undoubtedly, AU Member States would not have accepted Article 4 (h)
of the AU Constitutive Act if this article had been designed to allow the AU to
intervene against their territorial integrity or political independence. 239 Most of the
proponents of humanitarian intervention assert that the prohibition of the use of force
is not incompatible with the concept of humanitarian intervention. According to this
reasoning, humanitarian intervention is in accordance with one of the main objectives
of the UN Charter – respect for and the observance of human rights – and, as such,
force in humanitarian interventions is said not to be directed against the territorial
integrity of the State or its political independence, but simply aimed at protecting the
inhabitants of a State from abuses or the breakdown of State authority. 240
Nonetheless, the above argument does not hold true as far as Article 2 (7) of the UN
Charter is concerned. It is true that AU intervention under Article 4 (h) is aimed at
stopping human rights violations and, as we have said previously, there is today a
growing opinion that human rights issues are no longer matters which are essentially
within the exclusive domestic jurisdiction of States. Furthermore, it is also true that
the protection and promotion of human rights is one of the main objectives of the AU.
However, an AU military intervention pursuant to Article 4 (h) of the AU Constitutive
Act is far from being compatible with Article 2 (7) of the UN Charter. In fact, as was
declared by the General Assembly and determined by the ICJ in the Nicaragua case,
the unilateral use of military force by individual or States collectively is not accepted
under current international law as a lawful means to deal with violations of human
rights within a State. 241 Therefore, AU military intervention pursuant to Article 4 (h)
of the AU Constitutive Act, i.e. in the case of graves circumstances, namely war
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crimes, genocide and crimes against humanity, would be in violation of Article 2 (7)
of the UN Charter, unless the intervention was authorized by the Security Council.
It is worth indicating that under AU law, an intervention carried out by the AU under
Article 4 (h) would not be considered as interference in the domestic affairs of the
concerned State(s) in spite of the fact that the AU constituent text does provide for the
principle of non-interference. According to Article 4 (g) of the AU Constitutive Act,
the AU shall function according to the principle of ‘non-interference by any member
state in the internal affairs of another.’ Apparently this provision contradicts the AU’s
right of intervention as enshrined in Article 4 (h) of the AU Constitutive Act and goes
in the same direction as Article 2 (7) of the UN Charter. However, a close
examination of the wording of Article 4 (g) of the AU Constitutive Act reveals the
contrary. On the one hand, the prohibition of interference concerns States vis-à-vis
each other and not the AU which is allowed to do so in accordance with the related
provisions of the AU founding Act. On the other hand, the provision of Article 4 (g)
of the AU Constitutive Act differs from its UN Charter ‘equivalent’ contained in
Article 2 (7) of the UN Charter. While the provision of the latter is addressed to the
UN acting as such and not to the Member States, Article 4 (g) of the AU Constitutive
Act is addressed to AU Member States and not to the AU as an organization.
Consequently, Article 4 (g) of the AU Constitutive Act “does not restrain the AU
from intervening in the internal affairs of individual states.” 242

2. The AU’s intervention pursuant to Article 4 (h) and the Security Council
authorization
As we have seen previously, the controversial right of intervention concerned here is
the one involving stricto sensu the use of armed force. Having said this, pursuant to
Article 53 (1) of the UN Charter, a regional organization is justified to intervene in its
Member States in order to undertake enforcement action, provided that it acts under
the Security Council’s authority and with its authorization.243 In other words, as
Kindiki puts it, Article 53 (1) of the UN Charter “restrains all activities of regional
organizations with regard to the use of force, unless the Security Council has
authorized such action.” 244 One has to note that the term ‘enforcement’ is
synonymous with coercion and implies the notion of force to exert preponderant
pressure on its recipient. 245 It is also admitted that the notion of enforcement action
encompasses “all coercive actions other than valid defensive action.” 246 Therefore,
enforcement action imposed by regional organizations would constitute “a violation
of international law if taken without either some special justification or without the
contemporaneous consent or acquiescence of the target state.” 247
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A reading and contextual interpretation of the AU’s texts can lead to two
contradictory positions when it comes to the implementation of Article 4 (h) of the
Constitutive Act as far as Security Council authorization is concerned: on the one
hand, the presumption that the AU had intended to abide by the UN Charter and, on
the other, that the AU has sought to derogate from the same UN Charter. 248
At first sight, from the reading of different provisions in the AU’s texts one may
easily infer that the AU intends to submit the exercise of its right of intervention under
Article 4 (h) to the authorization of the Security Council as required by Article 53 (1)
of the UN Charter. In fact, while the AU Constitutive Act declares that the AU shall
take “due account of the UN Charter”, 249 the PSC Protocol recognizes that the PSC
“will cooperate and work closely with the United Nations Security Council which has
the primary responsibility for the maintenance of international peace and security.” 250
Article 17 (2) in fine of the PSC Protocol provides that recourse to the Security
Council has to be made “in keeping with the provisions of Chapter VIII of the UN
Charter on the role of Regional Organizations in the maintenance of international
peace and security.” 251
However, a thorough reading of the AU’s texts reveals a contrast with the above
assumption. In fact, “neither the AU Constitutive Act nor the PSC Protocol explicitly
provides that the AU Assembly needs authorization from the Security Council to
implement its decision on intervention under Article 4 (h) of the Constitutive Act.” 252
It may be argued that although the AU’s texts do not explicitly mention the
requirement of Security Council authorization, they do not exclude it either.
Nevertheless, it is important to observe that when talking about cooperation between
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the AU and the UN, the PSC Protocol avoids clearly mentioning the authorization of
the Security Council, instead it talks of ‘recourse’ to the UN. The first part of Article
17 (1) reads “Where necessary, recourse will be made to the United Nations to
provide the necessary financial, logistical and military support for the African Union’s
activities in the promotion and maintenance of peace, security and stability in
Africa…” 253
Two observations can be drawn from this provision. First, instead of using the concept
‘authorization’, the PSC Protocol, the second important AU text as far the
implementation of the AU’s right of intervention is concerned, 254 prefers to speak of
‘recourse’ which is a complex and all-encompassing term. One may argue that by
‘recourse’ the drafters of these provisions meant ‘authorization’. However, the
following part of the sentence proves otherwise. It is clearly indicated that ‘recourse’
should mean requesting from the UN (not the Security Council) “the necessary
financial, logistical and military support (not authorization).” Second, should the
envisaged ‘recourse’ be meant to include authorization from the Security Council, the
request would still remain hypothetical and not a must since as per 17 Article (1) this
recourse has to be made ‘where necessary’. Arguably, it is up to the AU to decide
when and how recourse to the UN should be made for any material support and not
for the legalization of its intervention.
The above position is sustained by the content of Article 16 (1) of the PSC which
bestows on the AU the “the primary responsibility for promoting peace, security and
stability in Africa.” There is an apparent contradiction between Article 16 (1) and
Article 17 (1) of the PSC Protocol which, as we mentioned, recognizes for the
Security Council the primary responsibility for the maintenance of international peace
and security. 255 Unless promotion is far less in extent than the maintenance of peace
and security, one may understand that for the drafters of the PSC Protocol, with
regard to the promotion of international peace and security, the Security Council only
enjoys the primary role in other parts of the world while in Africa that primary
responsibility falls under the responsibility of the AU. 256 As such, in this case the
Security Council authorization is not a requirement.
Besides, the same position is confirmed by “the Common African Position on the
Proposed Reform of the United Nations” known as “the Ezulwini Consensus” adopted
by the AU Executive Council at its 7th Extraordinary Session. 257 Without referring to
Security Council authorization, the Ezulwini Consensus confirmed the legality of the
military intervention under Article 4 (h) of the AU Constitutive Act. In this document
is clearly stated that
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With regard to the use of force, it is important to comply scrupulously with the
provisions of Article 51 of the UN Charter, which authorise the use of force only in
cases of legitimate self-defence. In addition, the Constitutive Act of the African
Union, in its Article 4 (h), authorises intervention in grave circumstances such as
genocide, war crimes and crimes against humanity. Consequently, any recourse to
force outside the framework of Article 51 of the UN Charter and Article 4 (h) of the
AU Constitutive Act, should be prohibited. 258

It is clear that, as Girmachew contends, from the above statement the AU Member
States consider the use of force under Article 4 (h) of the AU Constitutive Act as a
lawful exception to the prohibition of the use of force as provided for by Article 2 (4)
of the UN Charter on an equal footing with the lawful exception of self-defence
provided by Article 51 of the UN Charter which, being an inherent right, does not
require any form of authorization from the Security Council. 259 Should this be the
actual position of the AU, the AU’s right of intervention would rightly constitute “the
first true blow to the constitutional framework of the international system established
in 1945 predicated on the ultimate control of the use of force by the United Nations
Security Council.” 260
Kindiki maintains that Article 4 (h) of the AU Constitutive Act “purports to authorize
the AU to intervene without the authority of the UN Security Council” 261 and that
“[t[he omission by AU Constitutive Act of the UN Security Council supervision can
only be interpreted as being deliberate.” 262 One can argue, in the same sense as
Cilliers and Sturman, that the confusion raised by the AU texts with regard to the
Security Council authorization is of a nature as to leave “sufficient leeway for the AU
to sanction intervention without prior UN Security Council approval.” 263 As such, the
AU is not bound to wait for the Security Council’s authorization before responding to
emergency cases involving ‘grave circumstances’ of genocide, war crimes or crimes
against humanity. 264 This view is shared by AU officials, namely the AU Legal
Advisor and the Secretary of the Peace and Security Council, who maintain and
support the idea that the drafters of the AU legislative texts deliberately omitted
authorization from the Security Council. According to these officials, apart from the
fact that the AU is exercising its inherent right, the omission of Security Council
authorization was with the aim of avoiding situations, such as the genocide in
258
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Rwanda, where the Security Council had been reluctant to intervene in Africa. 265 The
AU should not be blocked from intervening by the UN’s bureaucracy and procedures
as well as international politics while the lives of millions of poor Africans are
threatened. Furthermore, it is maintained that for the circumstances prescribed under
the AU’s texts, the AU does not have to request prior Security Council authorization
and that, if need be, the AU has to intervene first and to seek post facto approval from
the Security Council. 266 Yet, as we have said throughout this work, 267 any forceful
intervention has to be authorized by the Security Council as provided for in Chapter
VIII of the UN Charter. Ideally, for the sake of avoiding misinterpretation and abuses,
the Security Council authorization should be sought and given prior to any action and
in expressive terms given that such Security Council authorization implies a lawful
exception to the general rule prohibiting the use of force as enshrined in Article 2 (4)
of the UN Charter. 268
Arguably, despite the contrary view of some authors 269 and despite the legitimacy of
the idea backing the omission of Security Council authorization,270 the AU’s texts
contradict the UN Charter and as such they constitute a particular threat to the
collective security system as originally envisaged under the UN Chapter. Fearing the
consequences that would result from this contradiction, Corten opines that “[t]here is
good cause to favour a priori a restrictive interpretation” which tends “to reconcile
rather than oppose” the provision of the UN Charter and those of the AU’s texts. 271
The legal remedy to this contraction is the application of Article103 of the UN
Charter. This article provides that the obligations of UN Member States under the UN
Charter prevail over their obligations arising under any other treaties, implicitly
including treaties establishing regional organizations. 272 As Rudolf Bernhardt clearly
points out, “an agreement [such as the AU Constitutive Act] permitting forceful
intervention without the UN Security Council authorization would hardly be
compatible with the [UN] Charter and would fall under Article 103 [of the UN
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Charter].” 273 Therefore, the AU and its Member States have to abide by Article 53 (1)
of the UN Charter. Otherwise, as Abass opines, the fact that the AU, a regional
organization, dispenses with the authorization of the Security Council challenges the
rule in Article 2 (4) of the UN Charter. 274 In order words, from the fact that the AU’s
right of intervention under Article 4 (h) of the AU Constitutive Act violates the
provision of Article 53 (1) of the UN Charter, such intervention consequently violates
Article 2 (4) which enshrines a jus cogens norm prohibiting the use of armed force
among States. In a more rhetorical way Tarcisio Gazzini, commenting on Article 4 (h)
of the AU Constitutive Act, maintains that
The decision of the Assembly of the African Union, even if taken unanimously,
would not remove the prohibition incumbent upon all States, to refrain from
threatening or using military force. The power to remove such a prohibition belongs
exclusively to the United Nations Security Council. Coherently with the erga omnes
character of the prohibition to use force, Member State[s] of the African Union are
not allowed to confer to the Assembly of the Organization normative powers whose
exercise would imply non-compliance with their obligations under the United Nations
Charter. 275

Returning to the issue of Security Council authorization, one may argue that whatever
the case any enforcement measure against a State must be authorized by the Security
Council, the world body in charge of authorizing the use of force under contemporary
international law. 276 The Security Council is the only organ that can authorize any
derogation from the prohibition of the use of force beyond a State’s inherent right of
individual or collective self-defence or the consent of the target State. 277 In the same
vein, the Security Council “remains the only body that can authorize humanitarian
intervention in the form of military enforcement action either by States under Chapter
VII or by regional organizations under Chapter VIII.” 278 Otherwise, there is a fear that
regional self-authorization, as in the case of the AU, would not only undermine the
authority of the UN but would also be the subject of much abuse. 279 In other words, as
Kuwali puts it “if UN authority were not required for Article 4(h) intervention then
this would be an alteration to the present restrictions on the use of force and a major
dilution of the authority of the UN Security Council.” 280 More specifically, such an
exception to the ‘centralized decision-making process’ with regard to the maintenance
of international peace and security would undermine the authority of the Security
Council and downgrade the global collective security system as envisaged under the
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UN Charter. 281 Hence, the present author strongly shares the view of Bebr provided in
early 1955 that “[u]nder optimal conditions the world authority [i.e. the Security
Council] would not only determine the existence of a situation justifying an action by
a regional organization, but would also authorize and terminate it.” 282 This means that
if the AU intends to intervene under Article 4(h) of the AU Constitutive Act, it has the
legal duty to seek, first of all, the authorization of the Security Council. In case the
draft resolution seeking the authorization of the Security Council does not receive the
required votes from the Security Council’s Member States, the AU may refer the
request to the General Assembly which may recommend the intervention under the
‘Uniting for Peace’ Resolution.283 Hence the idea that the Security Council constitutes
the “first port of call” for any matter relating to enforcement action, “but not the last
one.” However, exceptionally the AU can overlook the authorization of the Security
Council as well as resorting to the General Assembly when the humanitarian situation
is so grave and urgent that any delay in intervening due to bureaucratic and
institutional procedures would lead to irreversible gross and massive violations of
human rights such as genocide, crimes against humanity and war crimes. 284 Even in
this case the AU still has the duty to inform the Security Council of its action and to
seek post facto approval for that action by the Security Council. This position is
sustained by the Ezulwini Consensus according to which
The African Union agrees with the Panel [the Secretary-General’s High-Level
UN Panel on Threats, Challenges and Change] that the intervention of Regional
Organisations should be with the approval of the Security Council; although in
certain situations, such approval could be granted “after the fact” in
circumstances requiring urgent action. In such cases, the UN should assume
responsibility for financing such operations. 285

Despite this alternative, one has to note that any intervention carried out by the AU
without the authorization of the Security Council is, as is rightly put, an “action under
risk” for the AU intervening States. 286 Thus, “the legal and political consequences for
not gaining subsequent authorization lies with the intervening States.” 287 This has to
be understood in the sense that the ex post facto approval is dependent on the
perception of the intervention by the Security Council’s Member States. Under some
considerations, namely political, the Security Council may or may not grant its
retroactive approval although practice has shown that the Security Council, far from
condemning interventions carried out without its authorization, has implicitly or
expressly condoned or supported such interventions.
As is pointed out by some scholars, despite the contention of some AU officials that
the right of intervention is an AU right and, as such, the AU does not have to request
authorization from the UN, the need for the Security Council to authorize a regional
281
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organization to embark on a military intervention “is beyond contest.” 288 Without
referring to the AU, the excerpt from Sarooshi, written in 1999, is worth being quoted
here.
It is clear from Article 53 (1) that regional arrangements are not empowered to take
enforcement action without prior [Security] Council authorization, that is without a
delegation by the [Security] Council of its Chapter VII powers. Accordingly, in this
way the position of UN Member States acting individually or through a regional
arrangement is the same. In both cases, with the exception of military action taken in
self-defence, a delegation of powers by the Council is necessary for military
enforcement action to be lawful. This position derives from the general prohibition in
Article 2 (4) of the Charter on the use of force by States, and relies on the position
that there are no additional rights to use force which States derive by virtue of their
membership in a regional arrangement, even if the arrangement possesses
independent legal personality. 289

It stems from the above argumentation that the AU’s right of intervention under
Article 4 (h) of the AU Constitutive Act involving the use of armed force without
Security Council authorization is in breach of the collective security system as
envisaged under Chapters VII and VIII of the UN Charter, in particular Article 53. 290
As the law stands at present, there is no rule of international law that allows the
unilateral use of force by a State or regional organization against a State for
humanitarian purposes. From a legal perspective the AU’s right of intervention
involving the use of armed force for humanitarian purposes is only lawful if backed
by the prior and express authorization of the Security Council. Even in this case, the
authorization supposes that the ongoing human rights violations constitute a threat to
or a breach of international peace and security as required by Chapter VII of the UN
Charter.
As was pointed out in Chapter I, a compromise was reached during the San Francisco
Conference that regional organizations are regional bodies which should be
subordinated and complementary to the Security Council. As such, the Security
Council can, where appropriate, utilize regional organizations for the maintenance of
regional peace and security. Therefore, from a practical perspective, due to the
vicinity to the conflict and the affinity among Africans, the AU is likely to play a
more pivotal role in the maintenance of peace and security on the African continent
and to lighten, as such, the burden of the UN. In this regard, without mentioning the
African Union, the Ezulwini Consensus recommended that
[s]ince the General Assembly and the Security Council are often far from the scenes
of conflicts and may not be in a position to undertake effectively a proper
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appreciation of the nature and development of conflict situations, it is imperative that
Regional Organisations, in areas of proximity to conflicts, are empowered to take
actions in this regard. 291

However, from this practical comparative advantage of ignoring and overlapping
authorization from the Security Council there is a clear violation of the UN Charter, to
which all African States are party, and this undermines the role of the Security
Council as the overall body responsible of the maintenance of international peace and
security. Even if the AU would play an important and primary role in the maintenance
of peace and security in Africa, its texts and consequently its activities must be
consistent with the purposes of the UN Charter in general and the letter and spirit of
the Chapter VIII in particular.
Despite the fact that the AU under its Constitutive Act has the competence to
authorize military intervention within its Member States, such competence is still
subject to the authorization of the Security Council as provided for by Article 53 of
the UN Charter for the sake of its legality, regardless of its legitimacy. The present
author completely agrees with the opinion of Myjer and White according to whom:
In so far as regional organizations have competence under their own constituent
treaties to authorize military action, such competence is subject to gaining the
authorization of the Security Council under Article 53 of the UN Charter. According
to the Charter, the competence of regional organizations to take military action
without the consent of the Host State is lawful, if, and only if, such action falls within
that other exception [i.e. enforcement action under Article 42 of the UN Charter] to
the ban on the use of force relating to the maintenance of peace and security. 292

Once again, should such an intervention be urgent under grave circumstances, the AU
is still under an obligation to subsequently report such a military operation to the
Security Council in accordance with Article 54 of the UN Charter.

3. Intervention requested to restore peace and security
Having said all this, it is worth noting that the AU’s intervention, be it forceful or not,
pursuant to Article 4 (j) of the AU Constitutive Act in order to restore peace and
security at the request of Member States is compatible with the UN Charter law and
international law in general. The UN Charter does not expressly provide for an
enforcement action by consent expressed in a formal request, but it does not outlaw it
either. Arguably, AU intervention at the request of a concerned State neither
constitutes interference in domestic affairs prohibited by Article 2 (7) of the UN
Charter nor it does not constitute the use of force in violation of the principle of the
non-use of force in international law as enshrined in Article 2 (4) of the UN Charter.
Such intervention also does not fall under the matter foreseen by Article 53 of the UN
Charter, i.e. the AU is not under an obligation to request prior authorization from the
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Security Council. In fact, when a State invites another to intervene militarily therein,
this falls under the exercise of the sovereign prerogative and the intervention by that
other state is therefore lawful. 293
However, it is important to bear in mind that the legality of such an intervention is
subject to the fact that the request for intervention has to be made by competent
authorities or organs of the State concerned. As the ICJ remarked in the Nicaragua
case, an intervention would be unlawful and in violation of the principle on nonintervention if it is based on the request made, for instance, by an opposition group
within or outside the State. 294 The question of knowing which State authorities or
organs are competent to make a valid request is partly resolved by international law,
but mostly by the domestic law of the States concerned. Besides the requirement of
any request being made by the lawful State authorities or organs, the request has to be
prior to the intervention and must be clearly expressed. 295 Having said this, a forceful
intervention to restore peace and security without the authorization of the Security
Council based solely and exclusively on the ratification of the AU Constitutive Act is
hardly compatible with the current norms of international law. As it stems from
Article 4 (j) of the Constitutive Act, the request by the competent authorities is the
legal basis and the precondition for the AU’s intervention in a Member State to
restore peace and security and not the ratification of the AU Constitutive Act by the
State concerned. This opinion is sustained by Rudolf Bernhardt according to whom
if members of a regional arrangement, or even two States, agree that in case of
internal disturbances or other events within one of the States concerned, the other
State(s) can intervene with military forces without the consent of the jure or de facto
government, the compatibility of such special agreement [e.g., AU Act and PSC
Protocol] with the [UN] Charter becomes doubtful and must in principle be denied.
Here, the territorial integrity of all States and the prohibition of the use of force are at
stake. An agreement permitting forceful intervention would hardly be compatible
with the [UN] Charter and would fall under Article 103. 296

In other words, in the case where members of regional organizations explicitly
authorize, through a formal request, their organization to use force on their territory,
such consensual enforcement action is considered to be lawful under international
law. 297 One may easily argue that the consent of AU Member States to authorize the
AU to intervene is inferred from the ratification of the AU Constitutive Act and that
such ratification suffices to legalize the AU’s intervention. However, in accordance
with the provisions of Article 4 (j), AU Member States have clearly indicated that, in
addition to ratification, the intervention has to be requested, arguably by a State’s
competent authorities or organs. In so doing, the AU Member States did not totally
surrender their sovereignty to the AU. This means that the request is very crucial since
it legitimates an intervention which would otherwise constitute a breach of
international law; in other words, it precludes its wrongfulness. As Natalino Ronzitti
observed, “the consent [through the request] of the territorial State operates as a
293

R. Kolb, supra n.28 at 342.
See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Merits, I.C.J Reports 1986, p. 14 at para. 246.
295
R. Kolb, supra n.28 at 342.
296
R. Bernhardt, supra n.273 at 1297 (emphasis added); see also D. Kuwali, supra n.30 at 136.
297
See A. Abass, supra n.42 at 50. For a contrary point of view see S. Rosenne, The perplexities of
Modern International Law, Leiden/Boston, Martinus Nijhoff Publishers, 2004 at 140.
294

240
circumstance precluding wrongfulness.” 298 This observation is echoed in the work of
the International Law Commission. Article 20 of the 2001 Articles on Responsibility
of States for Internationally Wrongful Acts (ARSIWA) expressly states that “[v]alid
consent by a State to the commission of a given act by another State precludes
wrongfulness of that act in relation to the former State to the extent that the act
remains within the limits of that consent.” Article 26 of ARSIWA is more precise in
that the consent of the State does not preclude the wrongfulness of an act of State (the
AU’s intervention) which is not in conformity with an obligation arising under a
peremptory norm of international, in this case Article 2 (4) of the UN Charter.
However, as we indicated above, Article 2 (4) is inapplicable not only because the use
of force in this regard does not target the territorial integrity of the State or its political
independence, but also because it is in conformity with the purpose of the UN, namely
the maintenance of (international) peace and security. Consequently, with regard to
the AU’s intervention within Member States pursuant to their request, one can state
that the legal responsibility of the AU as a regional organization and that of
participating States in the intervention is precluded at the moment when the
competent authorities of a State make a request to the AU to intervene within its
territory in order to restore peace and security and as long as the intervention is within
the limits of the request made. 299
IV.5.2 The AU’s right and customary international law
From the above position that the AU’s right of intervention under Article 4 (h) of the
AU Constitutive Act is in violation of the UN Charter particularly when it involves
armed force, the present subsection focuses on discovering whether such a right is at
least justifiable under general customary international law. Keeping in mind that the
AU’s right of intervention provided under the above-mentioned article, aiming at
preventing or stopping grave circumstances such as genocide, war crimes or crimes
against humanity, has been considered as a case of humanitarian intervention, the
following passage analyses whether such humanitarian intervention is compatible
with the current general customary international law.
As is commonly accepted today, two elements are required for a norm to be
considered as a customary international norm: a practice (ius) which has to be general
and consistent and a conviction that such practice amounts to law (opinio juris). 300 As
is correctly stated, “customary international law results from a general and consistent
practice of States followed by them from a sense of legal obligation.” 301 Taking into
consideration the number of interventions (see supra Chapter III) which have so far
taken place around the world in general and in Africa in particular under the
humanitarian reasons umbrella, there is undisputedly a lack of generality and
consistency in this respect. At this point, Deyra notes that humanitarian intervention
has been inconsistently applied and the cases in which the indignation of the outside
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world has led to intervention have been selective and carefully chosen, namely Iraq,
Somalia and the former Yugoslavia. 302 Yet, there are many more cases where
humanitarian outcries have not arisen, such as Myanmar (Burma), Tibet, Burundi,…
and so many others that the media were not able, or willing, to bring to the public
attention. 303 Apart from this, there is no sufficient proof that for the few retained
humanitarian intervention cases, intervening States had a sense of fulfilling a legal
obligation rather than a moral or political obligation.
The alleged humanitarian interventions that took place in the UN Charter post-period
have raised mixed reactions from the international community, ranging from
condemnation, opposition, understanding, to support. As the situation currently
stands, there is no sufficient evidence for the existence of a customary right of
humanitarian intervention. 304 It is observed that despite attempts that have been made
to justify some interventions on the basis of “evolving – customary – norms of
international law, little consensus has emerged regarding state practice or opinio juris
which would allow an expansion of legal recourse to the use of force beyond selfdefense or action undertaken by the Security Council to ensure international peace
and security.” 305 It is therefore difficult to affirm that the witnessed alleged
humanitarian interventions can serve as accepted precedents for the AU’s forceful
right of intervention or that the AU’s right is based upon an existing or emerging right
of humanitarian intervention.
It is argued that the AU’s right of intervention under Article 4 (h) is rooted in the
African practice of intervention, namely the ECOWAS interventions, and there to
assert the existence of a regional customary law of intervention. However, as Myjer
and White rightly put it, the ECOWAS interventions in Liberia and Sierra Leone, like
NATO in Kosovo, cannot be viewed as “developing States practices, whereby
authorization by the UN Security Council is no longer necessary for enforcement
action to be lawful, but on the contrary as instances whereby such authorization is
necessary but may be granted rectrospectively.” 306 The two authors continue by
saying that “there does not appear to be uniform State practice, nor opinio iuris, to
claim emerging customary law to that effect,” 307 i.e. enforcement action undertaken
by individual State(s) or regional organizations without authorization from the
Security Council. In the same vein, “[i]t cannot be held that in as far as both
ECOWAS and African Union claim such right regionally this opinion iuris is
uncontested.” 308 Also one has to note that besides the fact that the invoked instances
of intervention were not genuine humanitarian intervention, they remain isolated cases
and, as such, there is a lack of general practice. It is against this background that the
point of view of Tarcisio Gazzini in 2005 still holds true even today: “the practice of
the Member States of the African Union can hardly generate a regional custom
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allowing humanitarian intervention in the continent.” 309 However, given the silence of
the UN 310 namely the Security Council with regard to the consistency of the AU’s
right of intervention with the UN Charter law, one cannot totally rule out that the AU
case “may contribute to the emergence in due course of a customary norm allowing
the use of force on humanitarian grounds in or against a member of a regional
Organization provided that the competent organ of the Organization has authorized it
in accordance with its own constitutive instrument.” 311
With regard to the AU’s right to intervene in a Member State upon the invitation of
the latter, an intervention in this sense does not seem to be a violation of customary
international law. Despite the fact that in the present author’s knowledge there is no
customary international norm in this respect; one may argue that the consent of the
State concerned is of a nature to preclude any illegality of an intervention based on an
invitation by a legitimate and competent State authority. Given the fact that, in
accordance with the Lotus principle, the consent of States is the basis of a customary
international law norm and that States are only bound by a legal norm when they have
consented to it, 312 the AU’s intervention pursuant to a State’s invitation as provided
for in Article 4 (j) of the AU Constitutive Act can hardly be said not to be in
accordance with customary international law.

IV.5.3 Towards the legality and effectiveness of the AU’s right of intervention
The logical question which may arise in one’s mind from the conclusion drawn from
the above discussions is to ask: which is the way forward? In order words, one may
ask whether the AU’s right of intervention has to stand as enshrined in the AU texts.
If not, what has to be done? Hence, this subsection discusses the remedies and criteria
to be established for the effectiveness of the AU’s right of intervention and tackles the
issue of a partnership between the UN and the AU especially in the maintenance of
international peace and security.
IV.5.3.1 Criteria for intervention
Notwithstanding the fact that the AU’s right of intervention in accordance with
Article 4 (h) of the AU Constitutive Act is not justified under the UN Charter or under
customary international law, as has been discussed above, for the time being the AU
has to establish some criteria that have to guide its policy of intervention, beyond the
circumstances of intervention. To determine the circumstances for intervention is one
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thing, the modalities and criteria of such an intervention is another. Such criteria
which have to be taken into account would somehow help the AU to avoid
inconsistency and the selection of situations on case-by-case basis.
It is worth bearing in mind that for any humanitarian crisis, priority has to be given to
preventive and peaceful measures; military intervention should be considered as a last
resort. In other words, should the preventive and peaceful measures fail to resolve or
contain the crisis, in addition should the concerned State be unable or unwilling to
redress the situation, then coercive measures short of military intervention, including
political, economic and military sanctions, can be applied. As the ICISS pointed out, it
is only in extreme and exceptional cases that military intervention for humanitarian
purpose can be resorted to. 313
In the case of a compelling necessity to resort to military intervention, the AU ought
to follow the six criteria laid down in the ICISS report, as they have been formulated
by various authors and organizations which have dealt with the subject of
humanitarian intervention. 314 These criteria include: right authority, just cause, right
intention, last resort, proportional means and reasonable prospect. 315
All these criteria are not discussed here, but special emphasis is put on the right
authority criterion. In this regard the present author shares the ICISS’ opinion that
there is no better or more appropriate body than the UN Security Council to deal with
military intervention issues for humanitarian purposes and it is the appropriate organ
to take hard and fast decisions about overriding States sovereignty. 316 In the same
sense, Baehr eloquently opined that
If certain gross violations of fundamental human rights call for forceful action in last
resort – as increasingly seems to be the case –, this is clearly a task for the Security
Council as the only UN body that is entitled to order such forceful action.317

Consequently, Security Council authorization must be sought in all cases by regional
organizations, the AU included, prior to any military intervention action 318 when they
are willing and ready to do so. Exceptionally, however, should the Security Council
fail to act promptly and appropriately, a regional organization can intervene and seek
subsequent authorization from the Security Council; 319 but this should be in extreme
cases of emergency in order to prevent or stop massive and gross human rights
violations or actions threatening international peace and security. However, before the
AU self-authorizes a military intervention under the circumstances foreseen under
Article 4 (h) of the AU Constitutive Act, one may suggest that the AU first exhausts
all possible remedies. In this regard the AU should exceptionally seek authorization
from the UN General Assembly. Given the emergency situation, the General
Assembly would meet under emergency special session and consider whether the
circumstances (a deadlock in the Security Council and the imminent nature of the
313
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threat) would require it to activate the ‘Uniting for Peace’ procedure, i.e. to authorize
coercive measures, military action included, under its subsidiary competence in the
maintenance of international peace and security. 320 It is submitted that such
“involvement of the General Assembly [would] lend maximum legitimacy to a
humanitarian intervention that is not authorized by the Security Council.” 321
However, it goes without saying that resorting to the ‘Uniting for Peace’ procedure
raises the difficulty that the General Assembly can only make a recommendation on
the matter, meaning that its decision is not binding. 322 Furthermore, “it is not certain
that the necessary two-thirds majority in the General Assembly may be achieved in
situations where the Security Council could not agree.” 323 Thus, as the ICISS
correctly noted, the solution to the issue would not be “to find alternatives to the
Security Council”, namely by self-authorization as in the case of the AU, but rather to
look for ways to make “the Security Council work better than it has.” 324 The ICISS
recommendation has been ignored by the drafters of the AU Constitutive Act and PSC
Protocol since, as we noted earlier, nowhere in these two texts is the AU explicitly
required to seek prior authorization from the Security Council before authorizing or
launching the intervention foreseen under Article 4 (h) of the AU Constitutive Act.
Jeremy I. Levitt reports that, according to a senior AU official, the decision not to
include such language in the Protocol “was a conscious decision by AU leaders due to
the debacles in Somalia and Rwanda so the Assembly decided not to bind themselves
to rules and systems that have failed Africa, or the policy prescriptions of certain
powers.” 325
The concern raised by the AU official is accurate. Many gross and massive human
rights violations have taken place around the world, particularly in Africa, and have
been left unchecked due either to bureaucracy in the Security Council or its decisional
procedure, above all the veto system. However, the solution to this impediment is not
for the AU to overlook Security Council authorization. The ICISS has recommended
that the Security Council should promptly deal with any request for its authorization
to intervene when there are allegations of large-scale losses of lives or ethnic
cleansing. 326 Therefore, the AU Constitutive Act and PSC Protocol should have been
flexible and should have limited the AU’s right of intervention to when the UN
Security Council would be unable or unwilling to act in order to prevent or halt, on its
own, the genocide, war crimes or crimes against humanity in AU Member States or
when the Security Council would be unwilling to or not prompt in granting
authorization for the AU to intervene while there are gross and systematic violations
of human rights.
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IV.5.3.2 The institutional partnership
For a successful implementation of its right of intervention, the AU has a great
interest in working in close partnership with other institutions. Here, particular
emphasis is placed on the partnership with the UN. Thus, the PSC Protocol has
mandated the Peace and Security Council to perform functions in the area, inter alia,
of peace support operations and intervention, pursuant to Article 4 (h) and (j) of the
AU Act. The same Protocol also stipulates that with regard to the management of
intervention, the Peace and Security Council shall cooperate with the Security
Council, which has primary responsibility for the maintenance of international peace
and security, and that, where necessary, recourse shall be had to the United Nations to
provide the necessary financial, logistical and military support.
The caution taken by the AU in this regard is self-explanatory since the cost of
interventions will no doubt be quite high for the African Union which is reputed to be
a not very well endowed organization financially. 327 The experiences of the AU’s
missions in Burundi (AMIB) and in Sudan (AMIS) relayed to the UN are clear
examples that the AU cannot sustain its interventions on its own. As the Prodi Report
put it, the African Union faces the challenge of matching its willingness to intervene
with the resources needed to be successful. 328 It is in this regard that the Report
recommended the establishment of ‘a multi-donor trust fund’ inter alia aimed at
supporting the AU’s peacekeeping capability and funding the capacity-building
process. 329
Apart from financial and capacity assistance, the AU’s cooperation with the UN
should be extended and priority should be given to seeking authorization from the
Security Council for any forceful intervention in field of the maintenance of
international peace and security. Despite numerous discussions, reports and
resolutions in this domain, the relationship between the UN and regional
organizations needs to be clarified. As the UN Secretary-General noted in his 2008
report on the relationship between the UN and regional organizations, in particular the
African Union, in the maintenance of international peace and security, there is a need
for the Security Council to clearly define the “role of regional organizations in
maintaining international peace and security” and to clarify ‘the nature of the
partnership’. 330 In this perspective, the Security Council should address the issue of its
authorization to the AU in particular, and in association with the latter it should define
a more effective strategic relationship between itself and the AU Peace and Security
Council for the maintenance of peace and security in Africa. It is submitted that the
strategic relationship would have the merit inter alia “to reduce the likelihood of
duplication of effort and organizations working at cross purposes.” 331 One has to note
that the desired strategic relationship would perfectly fall under the commitment
jointly expressed by both the UN Security Council and the AU Peace and Security
Council to develop “a stronger and more structured relationship between the[m] …,
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inter alia on conflict prevention, management and resolution, ...” 332 Whatever the
case, other things being equal, one can only wish that the letter and spirit of Chapter
VIII in general, and Article 53 in particular, will be fully retained.
Conclusion
The OAU as the first African continental organization operated on the basis of two
guiding principles: the sovereign equality of Member States and non-interference in
the domestic affairs of a State. The strict respect for and strong reliance on the latter
principle were among the principal causes of civil wars which devastated the African
continent as well as the massive and gross violations of human rights which
characterized most of post-independence African States. Many conflicts persisted
despite the existence within the OAU of mechanisms to deal with them and many
cases of human rights violations remained unchecked by the OAU in respect of State
sovereignty since human rights were considered as matters which fell under the
exclusive jurisdiction of States.
In order to overcome the poor and, to some extent, disappointing results of the OAU
in dealing with issues of peace and security as well as human rights on the continent,
the AU came up with a new caring stance with regard to those issues. From the noninterventionist policy cherished by the OAU, the AU turned to an interventionist
policy by having been provided with the right to intervene in Member States in two
situations: in case of grave circumstances, namely war crimes, genocide and crimes
against humanity, as well as in the case of a request by Member State(s) in order to
restore peace and security (Article 4 (h) and (j) of the AU Constitutive Act). The right
of intervention is aimed at allowing the AU to effectively tackle the outrageous
violations of fundamental human rights and the scourge of conflicts on the continent
as the major factors which have greatly contributed to the socio-economic decline of
Africa.
The provision of this right sends a strong political message that the African
organization will no longer remain a passive organization, but will rather become a
pro-active organization in particular in the field of peace and security and human
rights. The AU intends to be an organization that will enforce human rights, by force
if necessary, as well as a peace and security – oriented organization. Although the AU
texts refer to intervention in general, it is generally assumed that it concerns a forceful
(armed) intervention. The implementation of this right is placed within the
responsibility of the supreme organ of the organization, the Assembly, but which
authorizes intervention on the basis of a recommendation by the Peace and Security
Council of the AU which is the technical organ primarily mandated with the
prevention, management and resolution of conflicts within AU Member States.
However, the Commission of the AU, the African sub-regional organizations and the
AU Member States do have an important role in the implementation of the AU’s right
332
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of intervention. In particular, the AU Member States, as the objects and subjects of
the intervention, do bear the bulk of the responsibility: they are expected to cooperate
with the Peace and Security Council and to provide material, financial and human
resources which are necessary for the implementation of the right of intervention.
Therefore, what is required is a good political will on the part of the AU Member
States towards the concrete implementation of the right of intervention; otherwise the
provision of such a right would remain an empty provision.
On the question of the conformity of the AU’s right of intervention with international
law it is important to consider the form that the intervention would take and the
circumstances of such an intervention. Should the AU intervene by peaceful means in
either the case of Article 4 (h) or (j), then such an intervention would not be in
violation of the UN Charter or customary international law. The peaceful resolution of
conflicts is a core principle of modern international law and a primary competence of
regional organizations. If, on the contrary, the AU exercises its right of intervention
though military armed force, then the legality of such an intervention would depend
on whether the AU has intervened either under the circumstances provided under
Article 4 (h) or under Article 4 (j) of the Constitutive Act. Armed intervention under
Article 4 (h) could hardly be said to be in violation of the provisions of the UN
Charter prohibiting the use of force between States and interference in the domestic
affairs of States, given the status that the promotion and protection of fundamental
human rights has acquired in modern international law. Rather, such intervention
would be in violation of Article 53 (1) of the UN Charter if conducted without the
authorization of the Security Council since the AU as a regional organization does not
have an independent right to use or authorize the use of force in or against a Member
State but only when it is authorized to do so by the Security Council. Without the
Security Council’s authorization, the AU intervention, without the consent of the
target State, would be a case of humanitarian intervention which does not have a legal
basis under current international law. In other words, an armed intervention by the AU
under Article 4 (j) would not be in violation of either the UN Charter or customary
international law if the intervention took place at the request of the competent
authorities or organs of the target State.
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General conclusion
It is undisputed today that at the end of the 20th century and the beginning of the 21st
century the African continent, more than any other parts of the world, has experienced
the bulk of armed conflicts which have entailed massive and grave violations of
fundamental human rights with the loss of countless human lives as the consequence
of those conflicts. These armed conflicts that have wrecked and are still to some
extent wrecking Africa have taken place despite the existence and operation of the
Organization of African Unity (OAU), the continental organization primarily aimed at
promoting unity and solidarity among African peoples and States and to guarantee
inter alia peace and security on the continent. For this last aspect, the OAU had put in
place ad hoc mechanisms in charge of dealing with conflicts: the Commission of
Mediation, Conciliation and Arbitration replaced in 1993 by the Mechanism for
Conflict Prevention, Management and Resolution. The results of these two
mechanisms were mixed, if not a complete failure. It is commonly accepted that none
of the two mechanisms worked successfully as very few were African conflicts which
had been resolved through those mechanisms. With regard to internal conflicts, the
cause of the failure of the mechanisms has been principally a strong reliance by the
OAU and Member States on the principle on non-interference in the domestic affairs
of States as enshrined in the OAU Charter. Even in cases of blatant massive and gross
violations of fundamental human rights, both Member States and OAU institutions
were mostly reluctant not only to intervene but also to condemn the violations under
the pretext that these violations were matters falling within the sovereignty of the
States concerned.
The United Nations (UN), the world intergovernmental organization, in charge,
through the Security Council, of maintaining international peace and security, is also
blamed for not having fully fulfilled its mandates with regard to African conflicts.
Many conflicts, as proven by the genocide of the Tutsi in Rwanda in 1994, occurred
without the UN taking the required and appropriate measures to end those conflicts in
a timely fashion. Institutional hindrances within the Security Council (the right of
veto), combined with the realpolitik and the double standards policy of powerful
States are behind the mixed involvement of the UN in the resolution of conflicts and
violations of human rights in Africa despite the legal, human and material capacities
at its disposal.
Noting the ineffectiveness of the OAU and from the disappointment of relying on the
UN to deal with the rampant conflicts in Africa, African leaders, through the new
continental organization, the African Union (AU), opted for a new approach spelled
out in objectives and principles aimed at inter alia addressing effectively the issue of
conflicts and human rights in Africa. The approach encompasses measures ranging
from preventive, resolution, and post-conflict measures to institutional measures. In
this regard, the drafters of the AU Constitutive Act came up with the brainchild of
endowing the AU with the right of intervention in Member States in some particular
circumstances. Hence, in accordance with paragraphs (h) and (j) of Article 4 of the
AU Constitutive Act, the AU has the right to intervene within Member State(s) in case
of “grave circumstances, namely: war crimes, genocide and crimes against humanity”,
in case of a “threat to legitimate order” or, at the request of Member States, “in order
to restore peace and security.” Through these provisions, the AU shifted from the non-
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interventionist (indifference) policy of the OAU to an interventionist (nonindifference) policy.
The AU’s interventionist policy, the first of its kind for regional organizations,
enshrined in the foregoing provisions (Article 4(h) and (j)) is worth being applauded.
Arguably, an effective implementation of this right would benefit primarily African
people and States and ultimately the international community at large. However,
despite the likely positive aspects, one cannot help but point out that the AU’s right of
intervention as provided for under Article 4 (h) of the AU Constitutive Act would
hardly be compatible with existing normative international law on the use of force if
exercised without either the consent of the State concerned or the Security Council’s
authorization. In fact, under the collective security system laid down under Chapter
VII of the UN Charter it is up to the Security Council to take enforcement actions,
including military intervention, against a State in case of a threat to the peace, a
breach of the peace and an act of aggression. In the implementation of this
responsibility, the Security Council has the legal power to resort to regional
organizations and to authorize them to exert such responsibility on its behalf. It is in
this perspective that Chapter VIII of the UN Charter regulating the actions of regional
organizations clearly indicates in its Article 53 (1) that “no enforcement action” such
as the use armed force can be undertaken by a regional organization “without the
authorization of the Security Council.” Hence, as it stems from this article and as the
international law at large stands today, no other UN organ, namely the UN General
Assembly and a fortiori regional organizations, is entitled to stand for or substitute the
Security Council and undertake or authorize military intervention whatever the
circumstance and legal basis. This means that a military intervention undertaken by
regional organizations is only lawful when it is authorized by the Security Council
and not by any other organ of the UN or entity. As Corten notes
Even if it is not covered by explicit regulations in the UN Charter, no one contests the
lawfulness of the principle of military intervention authorized by the Security
Council. The lawfulness of such intervention presupposes, however, that it is indeed
the Security Council that grants authorization and not some other UN organ or a
fortiori some other subject of international law.1
Whether taken directly by a regional organization or whether that organization
delegated its exercise to its Member States, any military action carried out under the
collective security mechanisms must therefore be authorized by the Security Council
itself. 2

The AU seems to have slightly and skillfully dodged the authorization of the Security
Council as far as military intervention is concerned and as required by Article 53 (1)
of the UN Charter. None of its major texts, namely the AU Constitutive Act and the
PSC Protocol, subjects the exercise of such a right of intervention in case of “grave
circumstances” to a prior authorization of the UN Security Council when the AU may
need to resort to military intervention. The omission or dodging of the Security
Council’s authorization was intentionally decided upon, presumably, to avoid the
shortcomings of relying on such authorization. This seems to be the position of the
1
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AU’s officials unless the contrary is proved by AU practice. Arguably the AU’s right
of intervention pursuant to the so-called ‘grave circumstances’ through armed force,
as it is not subjected to the consent of the target State or the authorization of the
Security Council, constitutes the very ‘right of humanitarian intervention’ whose
legality is very much controversial in international law. Yet, humanitarian
intervention does not, so far, have any legal basis in international treaty law and has
not attained the status of a customary international law norm. Consequently, the AU’s
military intervention without the Security Council’s authorization could be said to be
ultra vires, i.e. overstepping the competences bestowed upon regional organizations
by Article 53 (1) of the UN Charter.
It is true, on the one hand, that under modern international law it is increasingly being
recognized that human rights no longer fall under the exclusive jurisdiction of States.
Moreover, human rights norms amount to customary international law. On this
ground, it may be argued that intervention to protect fundamental human rights in
circumstances such as genocide, crimes against humanity or war crimes cannot be
considered as a violation of State sovereignty on the ground of interference in the
domestic affairs of the State(s) concerned. And hence, there is no need to obtain
Security Council authorization for any intervention, be it a military intervention or not
aimed at ending such crimes. Nevertheless, as the law on the use of force stands
today, any armed intervention, be it in the case of genocide, crimes against humanity
or war crimes, has to be in accordance with the current international legal framework
on the use of force as envisaged under the UN Charter. Until the latter is amended to
include the right of humanitarian intervention or humanitarian intervention is elevated
to the status of a customary international law norm, the collective security system as
embodied in the UN Charter has to be applied with its strengths and loopholes for the
sake of the legality of the action and respect for the collective security system.
It is also true, on the other hand, that a strict reliance on the operation of the collective
security system of the UN for the protection of human lives may result in great
damage (for instance the deaths of thousands of people) rather than damage (say a
violation of the law) which would result from the violation of the UN Charter through
an unauthorized intervention. In fact, in some cases the Security Council has
demonstrated its inability or unwillingness to effectively discharge the role expected
of it and in other cases it has not acted within the reasonable time to save thousands of
human lives from being exterminated. In such circumstances should other
international law actors (States and regional organizations) fold their arms and watch
the macabre scenes all for the sake of respecting international legal norms? Obviously
the international moral conscience does not allow this; they hence call those actors
into action. Therefore, a military intervention in such circumstances of an inability or
unwillingness on the part of the Security Council to save threatened human lives is
said to be legitimate. However, the legitimacy of the intervention does not transform it
into a legal one. In the same vein, the AU’s right of intervention pursuant to ‘grave
circumstances’ stemming from, among other things, the frustration of the Security
Council’s inaction with regard to African conflicts may be considered as being
legitimate but would still remain illegal as long as the AU would intervene militarily
without the Security Council’s authorization. De lege lata, a military intervention by
the AU in a Member State in case of the described grave circumstances is subject to
prior authorization by the UN Security Council; should the latter fail or refuse to
intervene, then the AU, pursuant to a decision by the AU Assembly, has the duty to
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intervene in order to stop the ongoing situation. But even under this last possibility the
AU is still under a duty to seek at least a post facto authorization from the Security
Council. As Kolb remarks, to uphold a contrary view of overlooking the Security
Council’s authorization would endanger the centralizing aim essential for the Charter
and would be to give way to a ‘privatisation regionaliste’ of the use of force. 3
Having said this, it is important to remark that the practice of the AU as far as military
intervention in case of grave circumstances is concerned is so far not sufficient to
conclude the actual exercise of the right of intervention as envisaged under Article 4
(h) of the AU Constitutive Act. The lack of practice may not be grounded in the lack
of circumstances falling under the application of Article 4 (h) but rather in the limited
capacity of the AU to carry out such an intervention. Moreover, the ‘words’used in
the AU’s texts is of a nature which contributes to the non-implementation of Article 4
(h). In accordance with Article 4 (h) of the AU Constitutive Act (this is also the case
of the Protocol on Peace and Security), the AU does not have the ‘responsibility to
intervene’ or the ‘legal obligation to intervene’ but rather it has a ‘right to intervene’
which it can exercise or not, as the case may be. From the wording of its texts, the AU
is not under any legal obligation to intervene under the described circumstances but
rather it enjoys a discretionary power to decide when and how to intervene or simply
not to intervene.
For any intervention, whether or not it is authorized by the Security Council, the
cooperation and participation of AU Member States are very determining. In fact, the
AU’s right of intervention as provided for in the AU texts is highly dependent on AU
Member States, through the Assembly of Heads of State and Government which has
the power to decide upon any intervention. Although it has legal personality, the AU,
as an organization, cannot decide to intervene in a Member State without the
concurrent consent of the majority of its Member States. This means that, like other
intergovernmental organizations, the AU is not a supranational organization having
independent law-making capacity. 4 Hence, one can rightly say that the AU’s right of
intervention is actually a “collective right of the member States of the AU
implemented through the AU Assembly.” 5 Hence, for the AU’s right of intervention
to be a genuine AU Member States’ right only positive actions (e.g. actual military
interventions) by African States and other stakeholders will determine the firm will of
the AU in its interventionist (non-indifference) policy and will constitute clear
evidence that the AU has really departed from the non-interference policy cherished
by the OAU. In this perspective, the good political will of African leaders (Heads of
State and Government) has a decisive role to play in the success or failure of the
implementation of the AU’s interventionist policy since at the end of the day all rests
in their hands.
It is worth mentioning that the AU’s intervention is a reactive measure and not a
preventive one. However, the AU should put a great deal of emphasis on preventive
measures. As it was recognized by African leaders, the AU should put a great deal of
emphasis on democracy and the rule of law as the form of governance in African
3
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countries for the attainment of peace and security and sustainable development. 6 This
form of governance would contribute to avoiding the legal, financial and material
difficulties raised by the AU’s right of intervention. As was emphasized by the former
UN Secretary-General Kofi Annan, the democracy rule plays an important role since
it enables the protection of human rights and fosters “an environment where peace and
development can flourish.” 7 Furthermore, the AU should continue to militate, as it has
been doing on a couple of occasions, 8 that the Security Council becomes an effective
and acceptable institution under international law rather than dodging the collective
security system as initially conceived and enshrined in the UN Charter. All in all, the
actual sufficient practice of the AU as far as the right of intervention under Article 4
(h) of the AU Constitutive Act is concerned will serve as sufficient proof of whether
the AU intended to abide by the collective security system as envisaged under the UN
Charter or whether it intended to work outside of that system under the circumstances
provided for by Article 4 (h) of the AU Constitutive Act and Article 17 (2) of the PSC
Protocol. This is understandable in the sense that a mere provision of the right of
intervention would not in itself constitute a violation of either the UN Charter or
general international law if it is not followed by practice. If the texts remain
unchanged, one cannot fail to request an authoritative interpretation by the
International Court of Justice, 9 if seized either by the Security Council or the AU
Assembly, of the extent of the AU’s right of intervention under Article 4 (h) of the
AU Constitutive Act as well as Article 17 (2) of PSC Protocol. Such an interpretation
would be of great assistance as it would demonstrate whether the AU enjoys a
sovereign right of intervention in its Member States or whether the exercise of such a
right is subject to the authorization of the Security Council. Alternatively and to avoid
any misunderstanding, Article 17 (2) of PSC Protocol should be amended or
rephrased in the sense that the concept of ‘recourse’ would be replaced by or mean
requesting authorization. The request for authorization would not be facultative
(‘where necessary’) and would be addressed to the Security Council and not to the
UN at large although such authorization would not exclude the request of logistical,
financial and military support from the UN.
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THE CONSTITUTIVE ACT
We, Heads of State and Government of the Member States of the Organization of
African Unity (OAU):
1. The President of the People's Democratic Republic of Algeria
2. The President of the Republic of Angola
3. The President of the Republic of Benin
4. The President of the Republic of Botswana
5. The President of Burkina Faso
6. The President of the Republic of Burundi
7. The President of the Republic of Cameroon
8. The President of the Republic of Cape Verde
9. The President of the Central African Republic
10. The President of the Republic of Chad
11. The President of the Islamic Federal Republic of the Comoros
12. The President of the Republic of the Congo
13. The President of the Republic of Côte d'Ivoire
14. The President of the Democratic Republic of Congo
15. The President of the Republic of Djibouti
16. The President of the Arab Republic of Egypt
17. The President of the State of Eritrea
18. The Prime Minister of the Federal Democratic Republic of Ethiopia
19. The President of the Republic of Equatorial Guinea
20. The President of the Gabonese Republic
21. The President of the Republic of The Gambia
22. The President of the Republic of Ghana
23. The President of the Republic of Guinea
24. The President of the Republic of Guinea Bissau
25. The President of the Republic of Kenya
26. The Prime Minister of Lesotho
27. The President of the Republic of Liberia
28. The Leader of the 1st of September Revolution of the Great Socialist People's
Libyan Arab Jamahiriya
29. The President of the Republic of Madagascar
30. The President of the Republic of Malawi
31. The President of the Republic of Mali
32. The President of the Islamic Republic of Mauritania
33. The Prime Minister of the Republic of Mauritius
34. The President of the Republic of Mozambique
35. The President of the Republic of Namibia
36. The President of the Republic of Niger
37. The President of the Federal Republic of Nigeria
38. The President of the Republic of Rwanda
39. The President of the Sahrawi Arab Democratic Republic
40. The President of the Republic of Sao Tome and Principe
41. The President of the Republic of Senegal
42. The President of the Republic of Seychelles
43. The President of the Republic of Sierra Leone
44. The President of the Republic of Somalia
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45. The President of the Republic of South Africa
46. The President of the Republic of Sudan
47. The King of Swaziland
48. The President of the United Republic of Tanzania
49. The President of the Togolese Republic
50. The President of the Republic of Tunisia
51. The President of the Republic of Uganda
52. The President of the Republic of Zambia
53. The President of the Republic of Zimbabwe

INSPIRED by the noble ideals which guided the founding fathers of our Continental
Organization and generations of Pan-Africanists in their determination to promote
unity, solidarity, cohesion and cooperation among the peoples of Africa and African
States;
CONSIDERING the principles and objectives stated in the Charter of the
Organization of African Unity and the Treaty establishing the African Economic
Community;
RECALLING the heroic struggles waged by our peoples and our countries for
political independence, human dignity and economic emancipation;
CONSIDERING that since its inception, the Organization of African Unity has
played a determining and invaluable role in the liberation of the continent, the
affirmation of a common identity and the process of attainment of the unity of our
continent and has provided a unique framework for our collective action in Africa and
in our relations with the rest of the world.
DETERMINED to take up the multifaceted challenges that confront our continent
and peoples in the light of the social, economic and political changes taking place in
the world;
CONVINCED of the need to accelerate the process of implementing the Treaty
establishing the African Economic Community in order to promote the socioeconomic development of Africa and to face more effectively the challenges posed by
globalization;
GUIDED by our common vision of a united and strong Africa and by the need to
build a partnership between governments and all segments of civil society, in
particular women, youth and the private sector, in order to strengthen solidarity and
cohesion among our peoples;
CONSCIOUS of the fact that the scourge of conflicts in Africa constitutes a major
impediment to the socio-economic development of the continent and of the need to
promote peace, security and stability as a prerequisite for the implementation of our
development and integration agenda;
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DETERMINED to promote and protect human and peoples' rights, consolidate
democratic institutions and culture, and to ensure good governance and the rule of
law;
FURTHER DETERMINED to take all necessary measures to strengthen our
common institutions and provide them with the necessary powers and resources to
enable them discharge their respective mandates effectively;
RECALLING the Declaration which we adopted at the Fourth Extraordinary Session
of our Assembly in Sirte, the Great Socialist People's Libyan Arab Jamahiriya, on 9.9.
99, in which we decided to establish an African Union, in conformity with the
ultimate objectives of the Charter of our Continental Organization and the Treaty
establishing the African Economic Community;
HAVE AGREED AS FOLLOWS:
Article 1
Definitions
In this Constitutive Act:
"Act" means the present Constitutive Act;
"AEC" means the African Economic Community;
"Assembly" means the Assembly of Heads of State and Government of the Union;
"Charter" means the Charter of the OAU;
"Commission" means the Secretariat of the Union;
"Committee" means a Specialized Technical Committee of the Union;
"Council" means the Economic, Social and Cultural Council of the Union;
"Court " means the Court of Justice of the Union;
"Executive Council" means the Executive Council of Ministers of the Union;
"Member State" means a Member State of the Union;
"OAU" means the Organization of African Unity;
"Parliament" means the Pan-African Parliament of the Union;
"Union" means the African Union established by the present Constitutive Act.

Article 2
Establishment
The African Union is hereby established in accordance with the provisions of this Act.
Article 3
Objectives
The objectives of the Union shall be to:
(a) achieve greater unity and solidarity between the African countries and the peoples
of Africa;
(b) defend the sovereignty, territorial integrity and independence of its Member
States;
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(c) accelerate the political and socio-economic integration of the continent;
(d) promote and defend African common positions on issues of interest to the
continent and its peoples;
(e) encourage international cooperation, taking due account of the Charter of the
United Nations and the Universal Declaration of Human Rights;
(f) promote peace, security, and stability on the continent;
(g) promote democratic principles and institutions, popular participation and good
governance;
(h) promote and protect human and peoples' rights in accordance with the African
Charter on Human and Peoples' Rights and other relevant human rights instruments;
(i) establish the necessary conditions which enable the continent to play its rightful
role in the global economy and in international negotiations;
(j) promote sustainable development at the economic, social and cultural levels as
well as the integration of African economies;
(k) promote co-operation in all fields of human activity to raise the living standards of
African peoples;
(l) coordinate and harmonize the policies between the existing and future Regional
Economic Communities for the gradual attainment of the objectives of the Union;
(m) advance the development of the continent by promoting research in all fields, in
particular in science and technology;
(n) work with relevant international partners in the eradication of preventable diseases
and the promotion of good health on the continent.

Article 4
Principles
The Union shall function in accordance with the following principles:
(a) sovereign equality and interdependence among Member States of the Union;
(b) respect of borders existing on achievement of independence;
(c) participation of the African peoples in the activities of the Union;
(d) establishment of a common defence policy for the African Continent;
(e) peaceful resolution of conflicts among Member States of the Union through such
appropriate means as may be decided upon by the Assembly;
(f) prohibition of the use of force or threat to use force among Member States of the
Union;
(g) non-interference by any Member State in the internal affairs of another;
(h) the right of the Union to intervene in a Member State pursuant to a decision of the
Assembly in respect of grave circumstances, namely: war crimes, genocide and
crimes against humanity;
(i) peaceful co-existence of Member States and their right to live in peace and
security;
(j) the right of Member States to request intervention from the Union in order to
restore peace and security;
(k) promotion of self-reliance within the framework of the Union;
(l) promotion of gender equality;
(m) respect for democratic principles, human rights, the rule of law and good
governance;
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(n) promotion of social justice to ensure balanced economic development;
(o) respect for the sanctity of human life, condemnation and rejection of impunity and
political assassination, acts of terrorism and subversive activities;
(p) condemnation and rejection of unconstitutional changes of governments.

Article 5
Organs of the Union
1. The organs of the Union shall be:
(a) The Assembly of the Union;
(b) The Executive Council;
(c) The Pan-African Parliament;
(d) The Court of Justice;
(e) The Commission;
(f) The Permanent Representatives Committee;
(g) The Specialized Technical Committees;
(h) The Economic, Social and Cultural Council;
(i) The Financial Institutions;
2. Other organs that the Assembly may decide to establish.

Article 6
The Assembly
1. The Assembly shall be composed of Heads of States and Government or their duly
accredited representatives.
2. The Assembly shall be the supreme organ of the Union.
3. The Assembly shall meet at least once a year in ordinary session. At the request of
any Member State and on approval by a two-thirds majority of the Member States, the
Assembly shall meet in extraordinary session.
4. The Office of the Chairman of the Assembly shall be held for a period of one year
by a Head of State or Government elected after consultations among the Member
States.
Article 7
Decisions of the Assembly
1. The Assembly shall take its decisions by consensus or, failing which, by a twothirds majority of the Member States of the Union. However, procedural matters,
including the question of whether a matter is one of procedure or not, shall be decided
by a simple majority.
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2. Two-thirds of the total membership of the Union shall form a quorum at any
meeting of the Assembly.

Article 8
Rules of Procedure of the Assembly
The Assembly shall adopt its own Rules of Procedure.

Article 9
Powers and Functions of the Assembly
1. The functions of the Assembly shall be to:
(a) determine the common policies of the Union;
(b) receive, consider and take decisions on reports and recommendations from the
other organs of the Union;
(c) consider requests for Membership of the Union;
(d) establish any organ of the Union;
(e) monitor the implementation of policies and decisions of the Union as well ensure
compliance by all Member States;
(f) adopt the budget of the Union;
(g) give directives to the Executive Council on the management of conflicts, war and
other emergency situations and the restoration of peace;
(h) appoint and terminate the appointment of the judges of the Court of Justice;
(i) appoint the Chairman of the Commission and his or her deputy or deputies and
Commissioners of the Commission and determine their functions and terms of office.
2. The Assembly may delegate any of its powers and functions to any organ of the
Union.

Article 10
The Executive Council
1. The Executive Council shall be composed of the Ministers of Foreign Affairs or
such other Ministers or Authorities as are designated by the Governments of Member
States.
2. The Executive Council shall meet at least twice a year in ordinary session. It shall
also meet in an extra-ordinary session at the request of any Member State and upon
approval by two-thirds of all Member States.
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Article 11
Decisions of the Executive Council
1. The Executive Council shall take its decisions by consensus or, failing which, by a
two-thirds majority of the Member States. However, procedural matters, including the
question of whether a matter is one of procedure or not, shall be decided by a simple
majority.
2. Two-thirds of the total membership of the Union shall form a quorum at any
meeting of the Executive Council.

Article 12
Rules of Procedure of the Executive Council
The Executive Council shall adopt its own Rules of Procedure.

Article 13
Functions of the Executive Council
1. The Executive Council shall coordinate and take decisions on policies in areas of
common interest to the Member States, including the following:
(a) foreign trade;
(b) energy, industry and mineral resources;
(c) food, agricultural and animal resources, livestock production and forestry;
(d) water resources and irrigation;
(e) environmental protection, humanitarian action and disaster response and relief;
(f) transport and communications;
(g) insurance;
(h) education, culture, health and human resources development;
(i) science and technology;
(j) nationality, residency and immigration matters;
(k) social security, including the formulation of mother and child care policies, as well
as policies relating to the disabled and the handicapped;
(l) establishment of a system of African awards, medals and prizes.
2. The Executive Council shall be responsible to the Assembly. It shall consider issues
referred to it and monitor the implementation of policies formulated by the Assembly.
3. The Executive Council may delegate any of its powers and functions mentioned in
paragraph 1 of this Article to the Specialized Technical Committees established under
Article 14 of this Act.
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Article 14
The Specialized Technical Committees
Establishment and Composition
1. There is hereby established the following Specialized Technical Committees, which
shall be responsible to the Executive Council:
(a) The Committee on Rural Economy and Agricultural Matters;
(b) The Committee on Monetary and Financial Affairs;
(c) The Committee on Trade, Customs and Immigration Matters;
(d) The Committee on Industry, Science and Technology, Energy, Natural Resources
and Environment;
(e) The Committee on Transport, Communications and Tourism;
(f) The Committee on Health, Labour and Social Affairs; and
(g) The Committee on Education, Culture and Human Resources.
2. The Assembly shall, whenever it deems appropriate, restructure the existing
Committees or establish other Committees.
3. The Specialized Technical Committees shall be composed of Ministers or senior
officials responsible for sectors falling within their respective areas of competence.

Article 15
Functions of the Specialized Technical Committees
Each Committee shall within its field of competence:
(a) prepare projects and programmes of the Union and submit it to the Executive
Council;
(b) ensure the supervision, follow-up and the evaluation of the implementation of
decisions taken by the organs of the Union;
(c) ensure the coordination and harmonization of projects and programmes of the
Union;
(d) submit to the Executive Council either on its own initiative or at the request of the
Executive Council, reports and recommendations on the implementation of the
provisions of this Act; and
(e) carry out any other functions assigned to it for the purpose of ensuring the
implementation of the provisions of this Act.

Article 16
Meetings
Subject to any directives given by the Executive Council, each Committee shall meet
as often as necessary and shall prepare its Rules of Procedure and submit them to the
Executive Council for approval.

287

Article 17
The Pan-African Parliament
1. In order to ensure the full participation of African peoples in the development and
economic integration of the continent, a Pan-African Parliament shall be established.
2. The composition, powers, functions and organization of the Pan-African Parliament
shall be defined in a protocol relating thereto.

Article 18
The Court of Justice
1. A Court of Justice of the Union shall be established;
2. The statute, composition and functions of the Court of Justice shall be defined in a
protocol relating thereto.

Article 19
The Financial Institutions
The Union shall have the following financial institutions whose rules and regulations
shall be defined in protocols relating thereto:
(a) The African Central Bank;
(b) The African Monetary Fund;
(c) The African Investment Bank.

Article 20
The Commission
1. There shall be established a Commission of the Union, which shall be the
Secretariat of the Union.
2. The Commission shall be composed of the Chairman, his or her deputy or deputies
and the Commissioners. They shall be assisted by the necessary staff for the smooth
functioning of the Commission.
3. The structure, functions and regulations of the Commission shall be determined by
the Assembly.
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Article 21
The Permanent Representatives Committee
1. There shall be established a Permanent Representatives Committee. It shall be
composed of Permanent Representatives to the Union and other Plenipotentiaries of
Member States.
2. The Permanent Representatives Committee shall be charged with the responsibility
of preparing the work of the Executive Council and acting on the Executive Council's
instructions. It may set up such sub-committees or working groups as it may deem
necessary.

Article 22
The Economic, Social and Cultural Council
1. The Economic, Social and Cultural Council shall be an advisory organ composed of
different social and professional groups of the Member States of the Union.
2. The functions, powers, composition and organization of the Economic, Social and
Cultural Council shall be determined by the Assembly.

Article 23
Imposition of Sanctions
1. The Assembly shall determine the appropriate sanctions to be imposed on any
Member State that defaults in the payment of its contributions to the budget of the
Union in the following manner: denial of the right to speak at meetings, to vote, to
present candidates for any position or post within the Union or to benefit from any
activity or commitments, therefrom;
2. Furthermore, any Member State that fails to comply with the decisions and policies
of the Union may be subjected to other sanctions, such as the denial of transport and
communications links with other Member States, and other measures of a political and
economic nature to be determined by the Assembly.

Article 24
The Headquarters of the Union
1. The Headquarters of the Union shall be in Addis Ababa in the Federal Democratic
Republic of Ethiopia.
2. There may be established such other offices of the Union as the Assembly may, on
the recommendation of the Executive Council, determine.
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Article 25
Working Languages
The working languages of the Union and all its institutions shall be, if possible,
African languages, Arabic, English, French and Portuguese.

Article 26
Interpretation
The Court shall be seized with matters of interpretation arising from the application or
implementation of this Act. Pending its establishment, such matters shall be submitted
to the Assembly of the Union, which shall decide by a two-thirds majority.

Article 27
Signature, Ratification and Accession
1. This Act shall be open to signature, ratification and accession by the Member States
of the OAU in accordance with their respective constitutional procedures.
2. The instruments of ratification shall be deposited with the Secretary-General of the
OAU.
3. Any Member State of the OAU acceding to this Act after its entry into force shall
deposit the instrument of accession with the Chairman of the Commission.

Article 28
Entry into Force
This Act shall enter into force thirty (30) days after the deposit of the instruments of
ratification by two-thirds of the Member States of the OAU.

Article 29
Admission to Membership
1. Any African State may, at any time after the entry into force of this Act, notify the
Chairman of the Commission of its intention to accede to this Act and to be admitted
as a member of the Union.
2. The Chairman of the Commission shall, upon receipt of such notification, transmit
copies thereof to all Member States. Admission shall be decided by a simple majority
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of the Member States. The decision of each Member State shall be transmitted to the
Chairman of the Commission who shall, upon receipt of the required number of votes,
communicate the decision to the State concerned.

Article 30
Suspension
Governments which shall come to power through unconstitutional means shall not be
allowed to participate in the activities of the Union.

Article 31
Cessation of Membership
1. Any State which desires to renounce its membership shall forward a written
notification to the Chairman of the Commission, who shall inform Member States
thereof. At the end of one year from the date of such notification, if not withdrawn,
the Act shall cease to apply with respect to the renouncing State, which shall thereby
cease to belong to the Union.
2. During the period of one year referred to in paragraph 1 of this Article, any
Member State wishing to withdraw from the Union shall comply with the provisions
of this Act and shall be bound to discharge its obligations under this Act up to the date
of its withdrawal.

Article 32
Amendment and Revision
1. Any Member State may submit proposals for the amendment or revision of this
Act.
2. Proposals for amendment or revision shall be submitted to the Chairman of the
Commission who shall transmit same to Member States within thirty (30) days of
receipt thereof.
3. The Assembly, upon the advice of the Executive Council, shall examine these
proposals within a period of one year following notification of Member States, in
accordance with the provisions of paragraph 2 of this Article;
4. Amendments or revisions shall be adopted by the Assembly by consensus or,
failing which, by a two-thirds majority and submitted for ratification by all Member
States in accordance with their respective constitutional procedures. They shall enter
into force thirty (30) days after the deposit of the instruments of ratification with the
Chairman of the Commission by a two-thirds majority of the Member States.
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Article 33
Transitional Arrangements and Final Provisions
1. This Act shall replace the Charter of the Organization of African Unity. However,
the Charter shall remain operative for a transitional period of one year or such further
period as may be determined by the Assembly, following the entry into force of the
Act, for the purpose of enabling the OAU/AEC to undertake the necessary measures
regarding the devolution of its assets and liabilities to the Union and all matters
relating thereto.
2. The provisions of this Act shall take precedence over and supersede any
inconsistent or contrary provisions of the Treaty establishing the African Economic
Community.
3. Upon the entry into force of this Act, all necessary measures shall be undertaken to
implement its provisions and to ensure the establishment of the organs provided for
under the Act in accordance with any directives or decisions which may be adopted in
this regard by the Parties thereto within the transitional period stipulated above.
4. Pending the establishment of the Commission, the OAU General Secretariat shall
be the interim Secretariat of the Union.
5. This Act, drawn up in four (4) original texts in the Arabic, English, French and
Portuguese languages, all four (4) being equally authentic, shall be deposited with the
Secretary-General of the OAU and, after its entry into force, with the Chairman of the
Commission who shall transmit a certified true copy of the Act to the Government of
each signatory State. The Secretary-General of the OAU and the Chairman of the
Commission shall notify all signatory States of the dates of the deposit of the
instruments of ratification or accession and shall upon entry into force of this Act
register the same with the Secretariat of the United Nations.

IN WITNESS WHEREOF, WE have adopted this Act.
Done at Lome, Togo, this 11th day of July, 2000.
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PROTOCOL RELATING TO THE ESTABLISHMENT OF THE PEACE AND
SECURITY COUNCIL OF THE AFRICAN UNION
WE, the Heads of State and Government of the Member States of the African Union;
CONSIDERING the Constitutive Act of the African Union and the Treaty
establishing the African Economic Community, as well as the Charter of the United
Nations;
RECALLING the Declaration on the establishment, within the Organization of
African Unity (OAU), of a Mechanism for Conflict Prevention, Management and
Resolution, adopted by the 29th Ordinary Session of the Assembly of Heads of State
and Government of the OAU, held in Cairo, Egypt, from 28 to 30 June 1993;
RECALLING also Decision AHG/Dec.160 (XXXVII) adopted by the 37th Ordinary
Session of the Assembly of Heads of State and Government of the OAU, held in
Lusaka, Zambia, from 9 to 11 July 2001, by which the Assembly decided to
incorporate the Central Organ of the OAU Mechanism for Conflict Prevention,
Management and Resolution as one of the organs of the Union, in accordance with
Article 5(2) of the Constitutive Act of the African Union, and, in the regard, requested
the Secretary-General to undertake a review of the structures, procedures and working
methods of the Central Organ, including the possibility of changing its name;
MINDFUL of the provisions of the Charter of the United Nations, conferring on the
Security Council primary responsibility for the maintenance of international peace
and security, as well as the provisions of the Charter on the role of regional
arrangements or agencies in the maintenance of international peace and security, and
the need to forge closer cooperation and partnership between the United Nations,
other international organizations and the African Union, in the promotion and
maintenance of peace, security and stability in Africa;
ACKNOWLEDGING the contribution of African Regional Mechanisms for Conflict
Prevention, Management and Resolution in the maintenance and promotion of peace,
security and stability on the Continent and the need to develop formal coordination
and cooperation arrangements between these Regional Mechanisms and the African
Union;
RECALLING Decisions AHG/Dec.141 (XXXV) and AHG/Dec.142 (XXXV) on
Unconstitutional Changes of Government, adopted by the 35th Ordinary Session of the
Assembly of Heads of State and Government of the OAU held in Algiers, Algeria,
from 12 to 14 July 1999, and Declaration AHG/Decl.5 (XXXVI) on the Framework
for an OAU Response to Unconstitutional Changes of Government, adopted by the
36th Ordinary Session of the Assembly of Heads of State and Government of the
OAU, held in Lomé, Togo, from 10 to 12 July 2000;
REAFFIRMING our commitment to Solemn Declaration AHG/Decl. (XXXVI) on
the Conference on Security, Stability, Development and Cooperation in Africa
(CSSDCA), adopted by the 36th Ordinary Session of the Assembly of Heads of State
and Government of the OAU, held in Lomé, Togo, from 10 to 12 July 2000, as well as
Declaration AHG/Decl.1 (XXXVII)
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on the New Partnership for Africa's Development (NEPAD), which was adopted by
the 37th Ordinary Session of the Assembly of Heads of State and Government of the
OAU, held in Lusaka, Zambia, from 9 to 11 July 2001;
AFFIRMING our further commitment to Declaration AHG/Decl.2 (XXX) on the
Code of Conduct for Inter-African Relations, adopted by the 30th Ordinary Session of
the Assembly of Heads of State and Government of the OAU, held in Tunis, Tunisia,
from 13 to 15 June 1994, as well as the Convention on the Prevention and Combating
of Terrorism, adopted by the 35th Ordinary Session of the Assembly of Heads of State
and Government of the OAU held in Algiers, Algeria, from 12 to 14 July 1999;
CONCERNED about the continued prevalence of armed conflicts in Africa and the
fact that no single internal factor has contributed more to socioeconomic decline on
the Continent and the suffering of the civilian population than the scourge of conflicts
within and between our States;
CONCERNED ALSO by the fact that conflicts have forced millions of our people,
including women and children, into a drifting life as refugees and internally displaced
persons, deprived of their means of livelihood, human dignity and hope;
CONCERNED FURTHER about the scourge of landmines in the Continent and
RECALLING, in this respect, the Plan of Action on a Landmine Free Africa,
adopted by the 1st Continental Conference of African Experts on Anti-Personnel
Mines, held in Kempton Park, South Africa, from 17 to 19 May 1997, and endorsed
by the 66th Ordinary Session of the OAU Council of Ministers, held in Harare,
Zimbabwe, from 26 to 30 May 1997, as well as subsequent decisions adopted by the
OAU on this issue;
CONCERNED ALSO about the impact of the illicit proliferation, circulation and
trafficking of small arms and light weapons in threatening peace and security in
Africa and undermining efforts to improve the living standards of African peoples and
RECALLING, in this respect, the Declaration on the Common African Position on
the Illicit Proliferation, Circulation and Trafficking of Small Arms and Light
Weapons, adopted by the OAU Ministerial Conference held in Bamako, Mali, from
30 November to 1 December 2000, as well as all subsequent OAU decisions on this
issue;
AWARE that the problems caused by landmines and the illicit proliferation,
circulation and trafficking of small arms and light weapons constitute a serious
impediment to Africa's social and economic development, and that they can only be
resolved within the framework of increased and well coordinated continental
cooperation;
AWARE ALSO of the fact that the development of strong democratic institutions
and culture, observance of human rights and the rule of law, as well as the
implementation of post-conflict recovery programmes and sustainable development
policies, are essential for the promotion of
collective security, durable peace and stability, as well as for the prevention of
conflicts;
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DETERMINED to enhance our capacity to address the scourge of conflicts on the
Continent and to ensure that Africa, through the African Union, plays a central role in
bringing about peace, security and stability on the Continent;
DESIROUS of establishing an operational structure for the effective implementation
of the decisions taken in the areas of conflict prevention, peace-making, peace support
operations and intervention, as well as peace-building and post-conflict
reconstruction, in accordance with the authority conferred in that regard by Article
5(2) of the Constitutive Act of the African Union;
HEREBY AGREE ON THE FOLLOWING:
ARTICLE 1
DEFINITIONS

For the purpose of this Protocol:
a) "Protocol" shall mean the present Protocol;
b) "Cairo Declaration" shall mean the Declaration on the Establishment, within the
OAU, of the Mechanism for Conflict Prevention, Management and Resolution;
c) "Lomé Declaration" shall mean the Declaration on the Framework for an OAU
Response to Unconstitutional Changes of Government;
d) "Constitutive Act" shall mean the Constitutive Act of the African Union;
e) "Union" shall mean the African Union;
f) "Assembly" shall mean the Assembly of Heads of State and Government of the
African Union;
g) “Commission” shall mean the Commission of the African Union;
h) "Regional Mechanisms" shall mean the African Regional Mechanisms for Conflict
Prevention, Management and Resolution;
i) "Member States" shall mean Member States of the African Union.
ARTICLE 2
ESTABLISHMENT, NATURE AND STRUCTURE
1. There is hereby established, pursuant to Article 5(2) of the Constitutive Act, a
Peace and Security Council within the Union, as a standing decision-making organ for
the prevention, management and resolution of conflicts. The Peace and Security
Council shall be a collective security and early-warning arrangement to facilitate
timely and efficient response to conflict and crisis situations in Africa.
2. The Peace and Security Council shall be supported by the Commission, a Panel of
the Wise, a Continental Early Warning System, an African Standby Force and a
Special Fund.
ARTICLE 3
OBJECTIVES
The objectives for which the Peace and Security Council is established shall be to:
a. promote peace, security and stability in Africa, in order to guarantee the
protection and preservation of life and property, the well-being of the African
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people and their environment, as well as the creation of conditions conducive
to sustainable development;
b. panticipate and prevent conflicts. In circumstances where conflicts have
occurred, the Peace and Security Council shall have the responsibility to
undertake peace-making and peacebuilding functions for the resolution of
these conflicts;
c. promote and implement peace-building and post-conflict reconstruction
activities to consolidate peace and prevent the resurgence of violence;
d. co-ordinate and harmonize continental efforts in the prevention and combating
of international terrorism in all its aspects;
e. develop a common defence policy for the Union, in accordance with article
4(d) of the Constitutive Act;
f. promote and encourage democratic practices, good governance and the rule of
law, protect human rights and fundamental freedoms, respect for the sanctity
of human life and international humanitarian law, as part of efforts for
preventing conflicts.
ARTICLE 4
PRINCIPLES
The Peace and Security Council shall be guided by the principles enshrined in the
Constitutive Act, the Charter of the United Nations and the Universal Declaration of
Human Rights. It shall, in particular, be guided by the following principles:
a. peaceful settlement of disputes and conflicts;
b. early responses to contain crisis situations so as to prevent them from
developing into full-blown conflicts;
c. respect for the rule of law, fundamental human rights and freedoms, the
sanctity of human life and international humanitarian law;
d. interdependence between socio-economic development and the security of
peoples and States;
e. respect for the sovereignty and territorial integrity of Member States;
f. non interference by any Member State in the internal affairs of another;
g. sovereign equality and interdependence of Member States;
h. inalienable right to independent existence;
i. respect of borders inherited on achievement of independence;
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j. the right of the Union to intervene in a Member State pursuant to a decision of
the Assembly in respect of grave circumstances, namely war crimes, genocide
and crimes against humanity, in accordance with Article 4(h) of the
Constitutive Act;
k. the right of Member States to request intervention from the Union in order to
restore peace and security, in accordance with Article 4(j) of the Constitutive
Act.
ARTICLE 5
COMPOSITION
1. The Peace and Security Council shall be composed of fifteen Members elected
on the basis of equal rights, in the following manner:
a. ten Members elected for a term of two years; and
b. five Members elected for a term of three years in order to ensure
continuity.
2. In electing the Members of the Peace and Security Council, the Assembly
shall apply the principle of equitable regional representation and rotation, and
the following criteria with regard to each prospective Member State:
a. commitment to uphold the principles of the Union;
b. contribution to the promotion and maintenance of peace and
security in Africa – in this respect, experience in peace support
operations would be an added advantage;
c. capacity and commitment to shoulder the responsibilities entailed
in membership;
d. participation in conflict resolution, peace-making
peacebuilding at regional and continental levels;

and

e. willingness and ability to take up responsibility for regional and
continental conflict resolution initiatives;
f. contribution to the Peace Fund and/or Special Fund created for
specific purpose;
g. respect for constitutional governance, in accordance with the Lomé
Declaration, as well as the rule of law and human rights;
h. having sufficiently staffed and equipped Permanent Missions at the
Headquarters of the Union and the United Nations, to be able to
shoulder the responsibilities which go with the membership; and
i. commitment to honor financial obligations to the Union.
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3. A retiring Member of the Peace and Security Council shall be eligible for
immediate re-election.
4. There shall be a periodic review by the Assembly to assess the extent to which
the Members of the Peace and Security Council continue to meet the
requirements spelt out in article 5 (2) and to take action as appropriate.
ARTICLE 6
FUNCTIONS
The Peace and Security Council shall perform functions in the following areas:
a. promotion of peace, security and stability in Africa;
b. early warning and preventive diplomacy;
c. peace-making, including the use of good offices, mediation, conciliation and
enquiry;
d. peace support operations and intervention, pursuant to article 4 (h) and (j) of
the Constitutive Act;
e. peace-building and post-conflict reconstruction;
f. humanitarian action and disaster management;
g. any other function as may be decided by the Assembly.
ARTICLE 7
POWERS
1. In conjunction with the Chairperson of the Commission, the Peace and
Security Council shall:
a. anticipate and prevent disputes and conflicts, as well as policies that may
lead to genocide and crimes against humanity;
b. undertake peace-making and peace-building functions to resolve conflicts
where they have occurred;
c. authorize the mounting and deployment of peace support missions;
d. lay down general guidelines for the conduct of such missions, including
the mandate thereof, and undertake periodic reviews of these guidelines;
e. recommend to the Assembly, pursuant to Article 4(h) of the Constitutive
Act, intervention, on behalf of the Union, in a Member State in respect of
grave circumstances, namely war crimes, genocide and crimes against
humanity, as defined in relevant international conventions and instruments;
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f. approve the modalities for intervention by the Union in a Member State,
following a decision by the Assembly, pursuant to article 4(j) of the
Constitutive Act;
g. institute sanctions whenever an unconstitutional change of Government
takes place in a Member State, as provided for in the Lomé Declaration;
h. implement the common defense policy of the Union;
i. ensure the implementation of the OAU Convention on the Prevention and
Combating of Terrorism and other relevant international, continental and
regional conventions and instruments and harmonize and coordinate
efforts at regional and continental levels to combat international terrorism;
j. promote close harmonization, co-ordination and co-operation between
Regional Mechanisms and the Union in the promotion and maintenance of
peace, security and stability in Africa;
k. promote and develop a strong “partnership for peace and security”
between the Union and the United Nations and its agencies, as well as with
other relevant international organizations;
l. develop policies and action required to ensure that any external initiative in
the field of peace and security on the continent takes place within the
framework of the Union’s objectives and priorities;
m. follow-up, within the framework of its conflict prevention responsibilities,
the progress towards the promotion of democratic practices, good
governance, the rule of law, protection of human rights and fundamental
freedoms, respect for the sanctity of human life and international
humanitarian law by Member States;
n. promote and encourage the implementation of OAU/AU, UN and other
relevant international Conventions and Treaties on arms control and
disarmament;
o. examine and take such appropriate action within its mandate in situations
where the national independence and sovereignty of a Member State is
threatened by acts of aggression, including by mercenaries;
p. support and facilitate humanitarian action in situations of armed conflicts
or major natural disasters;
q. submit, through its Chairperson, regular reports to the Assembly on its
activities and the state of peace and security in Africa; and
r. decide on any other issue having implications for the maintenance of
peace, security and stability on the Continent and exercise powers that may
be delegated to it by the Assembly, in accordance with Article 9 (2) of the
Constitutive Act.
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2. The Member States agree that in carrying out its duties under the present
Protocol, the Peace and Security Council acts on their behalf.
3. The Member States agree to accept and implement the decisions of the Peace
and Security Council, in accordance with the Constitutive Act.
4. The Member States shall extend full cooperation to, and facilitate action by the
Peace and Security Council for the prevention, management and resolution of
crises and conflicts, pursuant to the duties entrusted to it under the present
Protocol.
ARTICLE 8
PROCEDURE
Organization and Meetings
1. The Peace and Security Council shall be so organized as to be able to function
continuously. For this purpose, each Member of the Peace and Security Council shall,
at all times, be represented at the Headquarters of the Union.
2. The Peace and Security Council shall meet at the level of Permanent
Representatives, Ministers or Heads of State and Government. It shall convene as
often as required at the level of Permanent Representatives, but at least twice a month.
The Ministers and the Heads of State and
Government shall meet at least once a year, respectively.
3. The meetings of the Peace and Security Council shall be held at the Headquarters
of the Union.
4. In the event a Member State invites the Peace and Security Council to meet in its
country, provided that two-thirds of the Peace and Security Council members agree,
that Member State shall defray the additional expenses incurred by the Commission as
a result of the meeting being held outside the Headquarters of the Union.
Subsidiary Bodies and Sub-Committees
5. The Peace and Security Council may establish such subsidiary bodies as it deems
necessary for the performance of its functions. Such subsidiary bodies may include ad
hoc committees for mediation, conciliation or enquiry, consisting of an individual
State or group of States. The Peace and Security Council shall also seek such military,
legal and other forms of expertise as it may require for the performance of its
functions.
Chairmanship
6. The chair of the Peace and Security Council shall be held in turn by the Members
of the Peace and Security Council in the alphabetical order of their names. Each
Chairperson shall hold office for one calendar month.
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Agenda
7. The provisional agenda of the Peace and Security Council shall be determined by
the Chairperson of the Peace and Security Council on the basis of proposals submitted
by the Chairperson of the Commission and Member States. The inclusion of any item
in the provisional agenda may not be opposed by a Member State.
Quorum
8. The number of Members required to constitute a quorum shall be two- thirds of the
total membership of the Peace and Security Council.
Conduct of Business
9. The Peace and Security Council shall hold closed meetings. Any Member of the
Peace and Security Council which is party to a conflict or a situation under
consideration by the Peace and Security Council shall not participate either in the
discussion or in the decision making process relating to that conflict or situation. Such
Member shall be invited to present its case to the Peace and Security Council as
appropriate, and shall, thereafter, withdraw from the proceedings.
10. The Peace and Security Council may decide to hold open meetings. In this regard:
a. any Member State which is not a Member of the Peace and Security Council,
if it is party to a conflict or a situation under consideration by the Peace and
Security Council, shall be invited to present its case as appropriate and shall
participate, without the right to vote, in the discussion;
b. any Member State which is not a Member of the Peace and Security Council
may be invited to participate, without the right to vote, in the discussion of any
question brought before the Peace and Security Council whenever that
Member State considers that its interests are especially affected;
c. any Regional Mechanism, international organization or civil society
organization involved and/or interested in a conflict or a situation under
consideration by the Peace and Security Council may be invited to participate,
without the right to vote, in the discussion relating to that conflict or situation.
11. The Peace and Security Council may hold informal consultations with parties
concerned by or interested in a conflict or a situation under its consideration, as well
as with Regional Mechanisms, international organizations and civil society
organizations as may be needed for the
discharge of its responsibilities.
Voting
12. Each Member of the Peace and Security Council shall have one vote.
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13. Decisions of the Peace and Security Council shall generally be guided by the
principle of consensus. In cases where consensus cannot be reached, the Peace and
Security Council shall adopt its decisions on procedural matters by a simple majority,
while decisions on all other matters shall be made by a two-thirds majority vote of its
Members voting.
Rules of Procedure
14. The Peace and Security Council shall submit its own rules of procedure, including
on the convening of its meetings, the conduct of business, the publicity and records of
meetings and any other relevant aspect of its work, for consideration and approval by
the Assembly.
ARTICLE 9
ENTRY POINTS AND MODALITIES FOR ACTION
1. The Peace and Security Council shall take initiatives and action it deems
appropriate with regard to situations of potential conflict, as well as to those that have
already developed into full-blown conflicts. The Peace and Security Council shall also
take all measures that are required in order to prevent a conflict for which a settlement
has already been reached from escalating.
2. To that end, the Peace and Security Council shall use its discretion to effect entry,
whether through the collective intervention of the Council itself, or through its
Chairperson and/or the Chairperson of the Commission, the Panel of the Wise, and/or
in collaboration with the Regional Mechanisms.

ARTICLE 10
THE ROLE OF THE CHAIRPERSON OF THE COMMISSION
1. The Chairperson of the Commission shall, under the authority of the Peace and
Security Council, and in consultation with all parties involved in a conflict, deploy
efforts and take all initiatives deemed appropriate to prevent, manage and resolve
conflicts.
2. To this end, the Chairperson of the Commission:
a. shall bring to the attention of the Peace and Security Council any matter,
which, in his/her opinion, may threaten peace, security and stability in the
Continent;
b. may bring to the attention of the Panel of the Wise any matter which, in
his/her opinion, deserves their attention;
c. may, at his/her own initiative or when so requested by the Peace and Security
Council, use his/her good offices, either personally or through special envoys,
special representatives, the Panel of the Wise or the Regional Mechanisms, to

303
prevent potential conflicts, resolve actual conflicts and promote peacebuilding
and post-conflict reconstruction.
3. The Chairperson of the Commission shall also:
a. ensure the implementation and follow-up of the decisions of the Peace and
Security Council, including mounting and deploying peace support missions
authorized by the Peace and Security Council. In this respect, the Chairperson
of the Commission shall keep the Peace and Security Council informed of
developments relating to the functioning of such missions. All problems likely
to affect the continued and effective functioning of these missions shall be
referred to the Peace and Security Council, for its consideration and
appropriate action;
b. ensure the implementation and follow-up of the decisions taken by the
Assembly in conformity with Article 4 (h) and (j) of the Constitutive Act;
c. prepare comprehensive and periodic reports and documents, as required, to
enable the Peace Security Council and its subsidiary bodies to perform their
functions effectively.
4. In the exercise of his/her functions and powers, the Chairperson of the Commission
shall be assisted by the Commissioner in charge of Peace and Security, who shall be
responsible for the affairs of the Peace and Security Council. The Chairperson of the
Commission shall rely on human and material resources available at the Commission,
for servicing and providing support to the Peace and Security Council. In this regard,
a Peace and Security Council Secretariat shall be established within the Directorate
dealing with conflict prevention, management and resolution.
ARTICLE 11
PANEL OF THE WISE
1. In order to support the efforts of the Peace and Security Council and those of the
Chairperson of the Commission, particularly in the area of conflict prevention, a Panel
of the Wise shall be established.
2. The Panel of the Wise shall be composed of five highl y respected African
personalities from various segments of society who have made outstanding
contribution to the cause of peace, security and development on the continent. They
shall be selected by the Chairperson of the Commission after consultation with the
Member States concerned, on the basis of regional representation and appointed by
the Assembly to serve for a period of three years.
3. The Panel of the Wise shall advise the Peace and Security Council and the
Chairperson of the Commission on all issues pertaining to the promotion, and
maintenance of peace, security and stability in Africa.
4. At the request of the Peace and Security Council or the Chairperson of the
Commission, or at its own initiative, the Panel of the Wise shall undertake such action
deemed appropriate to support the efforts of the Peace and Security Council and those
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of the Chairperson of the Commission for the prevention of conflicts, and to
pronounce itself on issues relating to the promotion and maintenance of peace,
security and stability in Africa.
5. The Panel of the Wise shall report to the Peace and Security Council and, through
the Peace and Security Council, to the Assembly.
6. The Panel of the Wise shall meet as may be required for the performance of its
mandate. The Panel of the Wise shall normally hold its meetings at the Headquarters
of the Union. In consultation with the Chairperson of the Commission, the Panel of
the Wise may hold meetings at such places other than the Headquarters of the Union.
7. The modalities for the functioning of the Panel of the Wise shall be worked out by
the Chairperson of the Commission and approved by the Peace and Security Council.
8. The allowances of members of the Panel of the Wise shall be determined by the
Chairperson of the Commission in accordance with the Financial Rules and
Regulations of the Union.
ARTICLE 12
CONTINENTAL EARLY WARNING SYSTEM
1. In order to facilitate the anticipation and prevention of conflicts, a Continental
Early Warning System to be known as the Early Warning System shall be established.
2. The Early Warning System shall consist of:
a. an observation and monitoring centre, to be known as "The Situation Room",
located at the Conflict Management Directorate of the Union, and responsible
for data collection and analysis on the basis of an appropriate early warning
indicators module; and
b. observation and monitoring units of the Regional Mechanisms to be linked
directly through appropriate means of communications to the Situation Room,
and which shall collect and process data at their level and transmit the same to
the Situation Room.
3. The Commission shall also collaborate with the United Nations, its agencies, other
relevant international organizations, research centers, academic institutions and
NGOs, to facilitate the effective functioning of the Early Warning System.
4. The Early Warning System shall develop an early warning module based on clearly
defined and accepted political, economic, social, military and humanitarian indicators,
which shall be used to analyze developments within the continent and to recommend
the best course of action.
5. The Chairperson of the Commission shall use the information gathered through the
Early Warning System timeously to advise the Peace and Security Council on
potential conflicts and threats to peace and security in Africa and recommend the best
course of action. The Chairperson of the Commission shall also use this information
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for the execution of the responsibilities and functions entrusted to him/her under the
present Protocol.
6. The Member States shall commit themselves to facilitate early action by the Peace
and Security Council and or the Chairperson of the Commission based on early
warning information.
7. The Chairperson of the Commission shall, in consultation with Member States, the
Regional Mechanisms, the United Nations and other relevant institutions, work out
the practical details for the establishment of the Early Warning System and take all
the steps required for its effective functioning.
ARTICLE 13
AFRICAN STANDBY FORCE
Composition
1. In order to enable the Peace and Security Council perform its responsibilities with
respect to the deployment of peace support missions and intervention pursuant to
article 4 (h) and (j) of the Constitutive Act, an African Standby Force shall be
established. Such Force shall be composed
of standby multidisciplinary contingents, with civilian and military components in
their countries of origin and ready for rapid deployment at appropriate notice.
2. For that purpose, the Member States shall take steps to establish standby
contingents for participation in peace support missions decided on by the Peace and
Security Council or intervention authorized by the Assembly. The strength and types
of such contingents, their degree of readiness and general location shall be determined
in accordance with established African Union Peace Support Standard Operating
Procedures (SOPs), and shall be subject to periodic reviews depending on prevailing
crisis and conflict situations.
Mandate
3. The African Standby Force shall, inter alia, perform functions in the following
areas:
a. observation and monitoring missions;
b. other types of peace support missions;
c. intervention in a Member State in respect of grave circumstances or at the
request of a Member State in order to restore peace and security, in accordance
with Article 4(h) and (j) of the Constitutive Act;
d. preventive deployment in order to prevent (i) a dispute or a conflict from
escalating, (ii) an ongoing violent conflict from spreading to neighboring areas
or States, and (iii) the resurgence of violence after parties to a conflict have
reached an agreement;
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e. peace-building, including post-conflict disarmament and demobilization;
f. humanitarian assistance to alleviate the suffering of civilian population in
conflict areas and support efforts to address major natural disasters; and
g. any other functions as may be mandated by the Peace and Security Council or
the Assembly.
4. In undertaking these functions, the African Standby Force shall, where appropriate,
cooperate with the United Nations and its Agencies, other relevant international
organizations and regional organizations, as well as with national authorities and
NGOs.
5. The detailed tasks of the African Standby Force and its modus operandi for each
authorized mission shall be considered and approved by the Peace and Security
Council upon recommendation of the Commission.
Chain of Command
6. For each operation undertaken by the African Standby Force, the Chairperson of
the Commission shall appoint a Special Representative and a Force Commander,
whose detailed roles and functions shall be spelt out in appropriate directives, in
accordance with the Peace Support Standing Operating Procedures.
7. The Special Representative shall, through appropriate channels, report to the
Chairperson of the Commission. The Force Commander shall report to the Special
Representative. Contingent Commanders shall report to the Force Commander, while
the civilian components shall report to the Special Representative.
Military Staff Committee
8. There shall be established a Military Staff Committee to advise and assist the Peace
and Security Council in all questions relating to military and security requirements for
the promotion and maintenance of peace and security in Africa.
9. The Military Staff Committee shall be composed of Senior Military Officers of the
Members of the Peace and Security Council. Any Member State not represented on
the Military Staff Committee may be invited by the Committee to participate in its
deliberations when it is so required for the efficient discharge of the Committee’s
responsibilities.
10. The Military Staff Committee shall meet as often as required to deliberate on
matters referred to it by the Peace and Security Council.
11. The Military Staff Committee may also meet at the level of the Chief of Defence
Staff of the Members of the Peace and Security Council to discuss questions relating
to the military and security requirements for the promotion and maintenance of peace
and security in Africa. The Chiefs of Defence Staff shall submit to the Chairperson of
the Commission recommendations on how to enhance Africa's peace support
capacities.
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12. The Chairperson of the Commission shall take all appropriate steps for the
convening of and follow-up of the meetings of the Chiefs of Defence Staff of
Members of the Peace and Security Council.
Training
13. The Commission shall provide guidelines for the training of the civilian and
military personnel of national standby contingents at both operational and tactical
levels. Training on International Humanitarian Law and International Human Rights
Law, with particular emphasis on the rights of women and children, shall be an
integral part of the training of such personnel
14. To that end, the Commission shall expedite the development and circulation of
appropriate Standing Operating Procedures to inter-alia:
a. support standardization of training doctrines, manuals and programmes for
national and regional schools of excellence;
b. co-ordinate the African Standby Force training courses, command and staff
exercises, as well as field training exercises.
15. The Commission shall, in collaboration with the United Nations, undertake
periodic assessment of African peace support capacities.
16. The Commission shall, in consultation with the United Nations Secretariat, assist
in the co-ordination of external initiatives in support of the African Standby Force
capacity-building in training, logistics, equipment, communications and funding.
Role of Member States
17. In addition to their responsibilities as stipulated under the present Protocol:
a. troop contributing countries States shall immediately, upon request by the
Commission, following an authorization by the Peace and Security Council or
the Assembly, release the standby contingents with the necessary equipment
for the operations envisaged under Article 9 (3) of the present Protocol;
b. Member States shall commit themselves to make available to the Union all
forms of assistance and support required for the promotion and maintenance of
peace, security and stability on the Continent, including rights of passage
through their territories.
ARTICLE 14
PEACE BUILDING
Institutional Capacity for Peace-building
1. In post-conflict situations, the Peace and Security Council shall assist in the
restoration of the rule of law, establishment and development of democratic
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institutions and the preparation, organization and supervision of elections in the
concerned Member State.
Peace-building during Hostilities
2. In areas of relative peace, priority shall be accorded to the implementation of policy
designed to reduce degradation of social and economic conditions arising from
conflicts.
Peace-building at the End of Hostilities
3. To assist Member States that have been adversely affected by violent conflicts, the
Peace and Security Council shall undertake the following activities:
a. consolidation of the peace agreements that have been negotiated;
b. establishment of conditions of political, social and economic reconstruction of
the society and Government institutions;
c. implementation of disarmament, demobilization
programmes, including those for child soldiers;

and

reintegration

d. resettlement and reintegration of refugees and internally displaced persons;
e. assistance to vulnerable persons, including children, the elderly, women and
other traumatized groups in the society.
ARTICLE15
HUMANITARIAN ACTION
1. The Peace and Security Council shall take active part in coordinating and
conducting humanitarian action in order to restore life to normalcy in the event of
conflicts or natural disasters.
2. In this regard, the Peace and Security Council shall develop its own capacity to
efficiently undertake humanitarian action.
3. The African Standby Force shall be adequately equipped to undertake humanitarian
activities in their mission areas under the control of the Chairperson of the
Commission.
4. The African Standby Force shall facilitate the activities of the humanitarian
agencies in the mission areas.
ARTICLE 16
RELATIONSHIP WITH REGIONAL MECHANISMS FOR CONFLICT
PREVENTION,
MANAGEMENT AND RESOLUTION
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1. The Regional Mechanisms are part of the overall security architecture of the Union,
which has the primary responsibility for promoting peace, security and stability in
Africa. In this respect, the Peace and Security Council and the Chairperson of the
Commission, shall:
a) harmonize and coordinate the activities of Regional Mechanisms in the field of
peace, security and stability to ensure that these activities are consistent with
the objectives and principles of the Union;
b) work closely with Regional Mechanisms, to ensure effective partnership
between them and the Peace and Security Council in the promotion and
maintenance of peace, security and stability. The modalities of such
partnership shall be determined by the comparative advantage of each and the
prevailing circumstances.
2. The Peace and Security Council shall, in consultation with Regional Mechanisms,
promote initiatives aimed at anticipating and preventing conflicts and, in
circumstances where conflicts have occurred, peacemaking and peace-building
functions.
3. In undertaking these efforts, Regional Mechanisms concerned shall, through the
Chairperson of the Commission, keep the Peace and Security Council fully and
continuously informed of their activities and ensure that these activities are closely
harmonized and coordinated with the activities of Peace and Security Council. The
Peace and Security Council shall, through the Chairperson of the Commission, also
keep the Regional Mechanisms fully and continuously informed of its activities.
4. In order to ensure close harmonization and coordination and facilitate regular
exchange of information, the Chairperson of the Commission shall convene periodic
meetings, but at least once a year, with the Chief Executives and/or the officials in
charge of peace and security within the Regional Mechanisms.
5. The Chairperson of the Commission shall take the necessary measures, where
appropriate, to ensure the full involvement of Regional Mechanisms in the
establishment and effective functioning of the Early Warning System and the African
Standby Force.
6. Regional Mechanisms shall be invited to participate in the discussion of any
question brought before the Peace and Security Council whenever that question is
being addressed by a Regional Mechanism is of special interest to that Organization.
7. The Chairperson of the Commission shall be invited to participate in meetings and
deliberations of Regional Mechanisms.
8. In order to strengthen coordination and cooperation, the Commission shall establish
liaison offices to the Regional Mechanisms. The Regional Mechanisms shall be
encouraged to establish liaison offices to the Commission.
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9. On the basis of the above provisions, a Memorandum of Understanding on
Cooperation shall be concluded between the Commission and the Regional
Mechanisms.
ARTICLE 17
RELATIONSHIP WITH THE UNITED NATIONS AND
OTHER INTERNATIONAL ORGANIZATIONS
1. In the fulfillment of its mandate in the promotion and maintenance of peace,
security and stability in Africa, the Peace and Security Council shall cooperate and
work closely with the United Nations Security Council, which has the primary
responsibility for the maintenance of international peace and security. The Peace and
Security Council shall also cooperate and work closely with other relevant UN
Agencies in the promotion of peace, security and stability in Africa.
2. Where necessary, recourse will be made to the United Nations to provide the
necessary financial, logistical and military support for the African Unions’ activities
in the promotion and maintenance of peace, security and stability in Africa, in keeping
with the provisions of Chapter VIII of the UN Charter on the role of Regional
Organizations in the maintenance of international peace and security.
3. The Peace and Security Council and the Chairperson of the Commission shall
maintain close and continued interaction with the United Nations Security Council, its
African members, as well as with the Secretary-General, including holding periodic
meetings and regular consultations on questions of peace, security and stability in
Africa.
4. The Peace and Security Council shall also cooperate and work closely with other
relevant international organizations on issues of peace, security and stability in Africa.
Such organizations may be invited to address the Peace and Security Council on
issues of common interest, if the latter considers that the efficient discharge of its
responsibilities does so require.
ARTICLE 18
RELATIONSHIP WITH THE PAN AFRICAN PARLIAMENT
1. The Mechanism shall maintain close working relations with the Pan-African
Parliament in furtherance of peace, security and stability in Africa.
2. The Peace and Security Council shall, whenever so requested by the Pan African
Parliament, submit, through the Chairperson of the Commission, reports to the PanAfrican Parliament, in order to facilitate the discharge by the latter of its
responsibilities relating to the maintenance of peace, security and stability in Africa.
3. The Chairperson of the Commission shall present to the Pan-African Parliament an
annual report on the state of peace and security in the continent. The Chairperson of
the Commission shall also take all steps required to facilitate the exercise by the PanAfrican Parliament of its powers, as stipulated in Article 11 (5) of the Protocol to the
Treaty establishing the African Economic Community relating to the Pan-African
Parliament, as well as in Article 11 (9) in so far as it relates to the objective of
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promoting peace, security and stability as spelt out in Article 3 (5) of the said
Protocol.
ARTICLE 19
RELATIONSHIP WITH THE AFRICAN COMMISSION ON
HUMAN AND PEOPLES’ RIGHTS
The Peace and Security Council shall seek close cooperation with the African
Commission on Human and Peoples’ Rights in all matters relevant to its objectives
and mandate. The Commission on Human and Peoples’ Rights shall bring to the
attention of the Peace and Security Council any information relevant to the objectives
and mandate of the Peace and Security Council.
ARTICLE20
RELATIONS WITH CIVIL SOCIETY ORGANIZATIONS
The Peace and Security Council shall encourage non-governmental organizations,
community-based and other civil society organizations, particularly women’s
organizations, to participate actively in the efforts aimed at promoting peace, security
and stability in Africa. When required, such organizations may be invited to address
the Peace and Security Council.
ARTICLE 21
FUNDING
Peace Fund
1. In order to provide the necessary financial resources for peace support missions and
other operational activities related to peace and security, a Special Fund, to be known
as the Peace Fund, shall be established. The operations of the Peace Fund shall be
governed by the relevant Financial Rules and Regulations of the Union.
2. The Peace Fund shall be made up of financial appropriations from the regular
budget of Union, including arrears of contributions, voluntary contributions from
Member States and from other sources within Africa, including the private sector,
civil society and individuals, as well as through appropriate fund raising activities.
3. The Chairperson of the Commission shall raise and accept voluntary contributions
from sources outside Africa, in conformity with the objectives and principles of the
Union.
4. There shall also be established, within the Peace Fund, a revolving Trust Fund. The
appropriate amount of the revolving Trust Fund shall be determined by the relevant
Policy Organs of the Union upon recommendation by the Peace and Security Council.
Assessment of Cost of Operations and Pre-financing
5. When required, and following a decision by the relevant Policy Organs of the
Union, the cost of the operations envisaged under Article 13 (3) of the present
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Protocol shall be assessed to Member States based on the scale of their contributions
to the regular budget of the Union.
6. The States contributing contingents may be invited to bear the cost of their
participation during the first three (3) months.
7. The Union shall refund the expenses incurred by the concerned contributing States
within a maximum period of six (6) months and then proceed to finance the
operations.
ARTICLE 22
FINAL PROVISIONS
Status of the Protocol in relation to the Cairo Declaration
1. The present Protocol shall replace the Cairo Declaration.
2. The provisions of this Protocol shall supercede the resolutions and decisions of the
OAU relating to the Mechanism for Conflict Prevention, Management and Resolution
in Africa, which are in conflict with the present Protocol.
Signature, Ratification and Accession
3. The present Protocol shall be open for signature, ratification or accession by the
Member States of the Union in accordance with their respective constitutional
procedures.
4. The instruments of ratification shall be deposited with the Chairperson
Commission.
Entry into Force
5. The present Protocol shall enter into force upon the deposit of the instruments of
ratification by a simple majority of the Member States of the Union.
Amendments
6. Any amendment or revision of the present Protocol shall be in accordance with the
provisions of Article 32 of the Constitutive Act.
Depository Authority
7. This Protocol and all instruments of ratification shall be deposited with the
Chairperson of the Commission, who shall transmit certified true copies to all
Member States and notify them of the dates of deposit of the instruments of
ratification by the Member States and shall register it with the United Nations and any
other Organization as may be decided by the Union.
Adopted by the 1st Ordinary Session of
the Assembly of the African Union, Durban, 9 July 2002
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PROTOCOL ON AMENDMENTS TO THE CONSTITUTIVE ACT OF THE
AFRICAN UNION
The Member States of the African Union States Parties to the Constitutive Act of the
African Union
HAVE AGREED TO ADOPT AMENDMENTS TO THE CONSTITUTIVE
ACT
AS FOLLOWS:
Article 1
Definitions
In this Protocol, the following expressions shall have the meanings assigned to them
hereunder unless otherwise specified:
“Act” means the Constitutive Act
“Assembly” means the Assembly of Heads of State and Government of the
African Union
“Chairperson” means chairperson of the Assembly
“Court” means the Court of Justice of the Union and Court of Justice has the same
meaning
“Union” means the African Union
Article 2
Preamble
In the first paragraph of the Preamble to the Constitutive Act, the replacement of the
words “founding fathers” with “founders”
Article 3
Objectives
In Article 3 of the Act (Objectives), the insertion of three new subparagraphs (i), (p)
and (q) with consequential renumbering of subparagraphs:
The objectives of the Union shall be to:
…….
(i) ensure the effective participation of women in decision-making, particularly in the
political, economic and socio-cultural areas;
…….
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(p) develop and promote common policies on trade, defence and foreign relations to
ensure the defence of the Continent and the strengthening of its negotiating positions;
(q) invite and encourage the full participation of the African Diaspora as an important
part of our Continent, in the building of the African Union.
Article 4
Principles
In Article 4 of the Act (Principles), the expansion of subparagraph (h) and the
insertion of two new subparagraphs (q) and (r):
…….
(h) the right of the Union to intervene in a Member State pursuant to a decision of the
Assembly in respect of grave circumstances, namely: war crimes, genocide and
crimes against humanity as well as a serious threat to legitimate order to restore peace
and stability to the Member State of the Union upon the recommendation of the Peace
and Security Council;
…….
(q) restraint by any Member State from entering into any treaty or alliance that is
incompatible with the principles and objectives of the Union;
(r) prohibition of any Member State from allowing the use of its territory as a base for
subversion against another Member State.
Article 5
Organs of the Union
In Article 5 of the Act (Organs of the Union), the insertion of a new subparagraph (f)
with consequential renumbering of subsequent subparagraphs:
…….
(f) The Peace and Security Council
…….
Article 6
The Assembly
In Article 6 of the Act (The Assembly) and where-ever else it occurs in the Act, the
substitution of the word “Chairman” with “Chairperson”; the deletion of the second
sentence of subparagraph 3 and the insertion of new paragraphs 4, 5, 6 and 7.
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……..
3. The Assembly shall meet at least once a year in ordinary session.
4. At the initiative of the Chairperson after due consultation with all Member States,
or at the request of any Member State and upon approval by two-thirds majority of
Member States, the Assembly shall meet in Extraordinary Session.
5. The Assembly shall elect its Chairperson from among the Heads of State or
Government at the beginning of each ordinary session and on the basis of rotation for
a period of one year renewable.
6. The Chairperson shall be assisted by a Bureau chosen by the Assembly on the basis
of equitable geographical representation.
7. Where the Assembly meets at the Headquarters, an election of the Chairperson
shall be held taking into account the principle of rotation.
Article 7
Functions of the Chairperson of the Assembly
The insertion in the Act of a new Article 7 (bis):
1. The Chairperson shall represent the Union, during his/her tenure with a view
to promoting the objectives and principles of the African Union as stipulated
in Articles 3 and 4 of the Act. He/She shall also, with the collaboration of the
Chairperson of the Commission, carry out the functions of the Assembly set
out in Article 9(e) and (g) of the Act.
2. The Chairperson may convene the meeting of the other organs through their
Chairpersons or Chief Executives and in accordance with their respective
Rules of Procedure.
Article 8
The Executive Council
In Article 10 of the Act (The Executive Council), the insertion of a new paragraph 3:
……..
3. The Chairperson of the Executive Council shall be assisted by a Bureau
chosen by the Executive Council on the basis of equitable geographical
representation.
Article 9
Peace and Security Council
The insertion in the Act of a new Article 20(bis):
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1. here is hereby established, a Peace and Security Council (PSC) of the Union,
which shall be the standing decision-making organ for the prevention,
management and resolution of conflicts.
2. The functions, powers, composition and organization of the PSC shall be
determined by the Assembly and set out in a protocol relating thereto.
Article 10
The Permanent Representatives Committee
In Article 21 of the Act (The Permanent Representatives Committee) the insertion of a
new paragraph 3:
……..
3. The Chairperson of the Permanent Representatives Committee shall be assisted by
a Bureau chosen on the basis of equitable geographical representation.
Article 11
Official Languages
In Article 25 of the Act (Working Languages), replace the title “Working Languages”
by “Official Languages” and substitute the existing provision with:
1. The official languages of the Union and all its institutions shall be Arabic,
English, French, Portuguese, Spanish, Kiswahili and any other African
language.
2. The Executive Council shall determine the process and practical modalities for
the use of official languages as working languages.
Article 12
Cessation of Membership
Article 31 of the Act (Cessation of Membership) is deleted.
Article 13
Entry into Force
This Protocol shall enter into force thirty days after the deposit of the instruments of
ratification by a two-thirds majority of the Member States.
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Adopted by the 1st
Extraordinary Session
of the Assembly of the Union in
Addis
Ababa, Ethiopia on 3 February
2003
and
by the 2nd Ordinary Session of
the
Assembly of the Union in
Maputo,
Mozambique on 11 July 2003
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Samenvatting in het Nederlands

Het interventierecht van de Afrikaanse Unie en het VN systeem van collectieve
veiligheid
Tegen de achtergrond van de Tweede Wereldoorlog zagen de toenmalige
wereldleiders de mogelijkheid om een krachtige wereldwijde organisatie op te richten
met als voornaamste mandaat het handhaven van de internationale vrede en
veiligheid: in 1945 werd de Organisatie van de Verenigde Naties (VN) opgericht, ter
vervanging van haar voorganger de Volkenbond. Alle doelstellingen van de VN, als
bepaald in Artikel 1 van het VN Handvest, draaien om die bestaansgrond: het
handhaven van de internationale vrede en veiligheid.
Na de doelstellingen van de VN in Artikel 1 omvat Artikel 2 van het Handvest een
aantal beginselen waaraan de organisatie en haar leden zich dienen te houden bij het
nastreven van die doelstellingen. Het eerste beginsel waarop de VN is gebaseerdis het
beginsel van soevereine gelijkheid van al haar leden (Artikel 2(1) van het VN
Handvest). Dit beginsel wordt ondersteund door andere beginselen in hetzelfde
artikel: het tot een oplossing brengen van geschillen langs vreedzame weg (Artikel
2(3)), het zich onthouden van bedreiging met of gebruik van geweld tegen een andere
staat (Artikel 2(4)) en het verbod op tussenbeide komen in aangelegenheden die onder
de nationale rechtsmacht van een staat vallen (Artikel 2(7)).
Het beginsel dat bedreiging met of gebruik van geweld tegen een staat verbiedt, als
verankerd in Artikel 2(4) van het VN Handvest, wordt gezien als ‘the cornerstone of
peace in the [UN] Charter’, ‘the heart of the United Nations Charter’ of de ‘basic rule
of contemporary public international law’. Maar dit beginsel maakt inmiddels ook
onderdeel uit van het internationaal gewoonterecht en vormt zelfs een ius cogensnorm: een dwingende norm waarvan niet mag worden afgeweken, en die slechts kan
worden gewijzigd door andere normen binnen het algemeen internationaal recht van
dezelfde aard. Het VN Handvest omvat echter drie gevallen waarin van dit verbod
mag worden afgeweken: collectieve veiligheidsmaatregelen die door de
Veiligheidsraad dienen te worden genomen onder Artikel 42 van het VN Handvest,
het inherente recht op individuele of collectieve zelfverdediging als bepaald in Artikel
51 van het VN Handvest en de maatregelen tegen voormalige vijandelijke staten op
basis van Artikel 53(1) jo. 107 van het VN Handvest. Met de toelating van de
voormalige zogenoemde vijandelijke staten tot het VN lidmaatschap als
‘vredelievende staten’ overeenkomstig Artikel 4 van het VN Handvest is de laatste
uitzondering inmiddels achterhaald.
Daarnaast omvat Artikel 2(7) van het VN Handvest nog een ander belangrijk beginsel
in het verbod voor de VN en impliciet voor haar lidstaten om “tussenbeide te komen
in aangelegenheden die wezenlijk onder de nationale rechtsmacht van een staat
vallen.” Het beginsel van non-interventie verbiedt echter niet dat de VN binnen een
staat ingrijpt, via de Veiligheidsraad, als het gaat om het handhaven van de
internationale vrede en veiligheid. Hiervoor mag de Veiligheidsraad besluiten tot
dwangmaatregelen, waaronder ook militair ingrijpen, als bepaald in Hoofdstuk VII
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van het VN Handvest. Indien ingrijpen noodzakelijk is, dient dit te worden uitgevoerd
of gemandateerd door de Veiligheidsraad, het voornaamste VN orgaan dat
verantwoordelijk is voor het handhaven van de internationale vrede en veiligheid. De
Veiligheidsraad is het enige orgaan dat wettelijk bevoegd is tot het nemen van
dwangmaatregelen tegen een staat; noch staten zelf, noch regionale organisaties
hebben deze bevoegdheid.
Hoofdstuk VIII van het VN Handvest erkent echter het bestaan van regionale
organisaties en bevordert oprichting daarvan (Artikel 52 van het VN Handvest). Deze
organisations zijn bedoeld om de Veiligheidsraad bij te staan in het handhaven van de
internationale vrede en veiligheid op regionaal niveau. De bedoeling van de opstellers
van het Handvest was om aan regionale organisaties een primaire rol toe te kennen bij
het oplossing van lokale problemen met betrekking tot vrede en veiligheid, onder
behoud van het beginsel dat de Veiligheidsraad de overkoepelende
verantwoordelijkheid en onbeperkte bevoegdheid heeft voor wat betreft ingrijpen
waar en wanneer dan ook, en dat dwangactie door regionale organisaties altijd
goedkeuring zou behoeven van de Veiligheidsraad. Overeenkomstig Artikel 53(1) van
het VN Handvest zal de Veiligheidsraad, indien noodzakelijk, regionale organisaties
inzetten voor dwangacties onder haar verantwoordelijkheid, maar mogen regionale
organisaties niet zelf dwangacties ondernemen tegen enige andere staat zonder
goedkeuring door de Veiligheidsraad.
Tegen deze achtergrond heeft de Afrikaanse Unie (AU), de nieuwe in 2002 opgerichte
Afrikaanse organisatie die zich met name bezighoudt met vrede en veiligheid en met
grove schendingen van de mensenrechten op het Afrikaans continent, in haar
oprichtingsverdrag opgenomen dat zij recht heeft op interventie in haar lidstaten en
dat dit recht verder reikt dan de parameters als bepaald in het VN Handvest. Aan de
ene kant voorziet Artikel 4(h) van het Grondwettelijk Verdrag (Constitutive Act) van
de Afrikaanse Unie in “the right of the Union to intervene in a Member State pursuant
to a decision of the Assembly in respect of grave circumstances, namely: war crimes,
genocide and crimes against humanity”: het recht om op basis van een besluit van de
Vergadering in te grijpen in een lidstaat wanneer het gaat om ernstige
omstandigheden, zoals oorlogsmisdaden, genocide en misdaden tegen de
menselijkheid. Aan de andere kant erkent Artikel 4(j) van dit Grondwettelijk Verdrag
“the right of Member States to request intervention from the Union in order to restore
peace and security”: het recht van lidstaten om te verzoeken om interventie door de
Unie om vrede en veiligheid te herstellen. Bovendien vormt Artikel 4 van het Protocol
uit 2003 betreffende Wijzigingen in het Grondwettelijk Verdrag van de Afrikaanse
Unie (2003 Protocol on Amendments to the Constitutive Act of the African Union; nog
niet van kracht) een uitbreiding van het recht van de Afrikaanse Unie op interventie
als vervat in Artikel 4(h) van haar Grondwettelijk Verdrag tot situaties die een
ernstige bedreiging van de wettige rechtsorde of herstel van vrede en veiligheid in de
lidstaat vormen ( “serious threat to legitimate order or to restore peace and security to
the Member State”). Opgemerkt moet worden dat de Afrikaanse Unie de eerste
regionale organisatie is die in een juridisch bindende tekst voorziet in een recht op
interventie buiten de parameters vanhet VN Handvest. Men kan stellen dat de
Afrikaanse Unie hiermee een nieuwe uitzondering heeft gecreëerd op de beginselen
van het afzien van geweld en het afzien van interventie als bepaald in het VN
Handvest (principles of the non-use of force and non-interference).
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Een van de vele redenen voor het oprichten van de Afrikaanse Unie ter vervanging
van haar voorganger, de Organisatie van Afrikaanse Eenheid (Organization of African
Unity (OAU)), was dat de OAU niet langer effectief functioneerde, maar het
Afrikaans continent en haar bevolkingen zich wel geconfronteerd zagen met nieuwe
en complexe uitdagingen. Wegens onvrede met de aanpak van de OAU van deze
uitdagingen, met name op het gebied van vrede en veiligheid, meenden de Afrikaanse
leiders dat een nieuwe aanpak gewenst was. Het falen van de OAU en de bredere
internationale gemeenschap in het voorkomen van en/of ingrijpen in de ongekende
nieuwe golf van conflicten , met name/namelijk de genocide van de Tutsi-bevolking
in Rwanda,, die Afrika overspoelde in de jaren 1990 deed de wens ontstaan om
‘Afrikaanse oplossingen voor Afrikaanse problemen’ te vinden. Tegen deze
achtergrond vonden de Afrikaanse leiders dat er dwingende noodzaak bestond om te
komen tot collectieve benaderingen en middelen om onder andere effectief te reageren
op de teistering door gewapende conflicten en mensenrechtenschendingen. Daarom
gaven zij de Afrikaanse Unie het recht op interventie in lidstaten in het geval van
gewetenloze misdaden als genoemd in Artikel 4(h) van haar Grondwettelijk Verdrag,
met als doel deze te voorkómen of te beëindigen, om de vrede en veiligheid te
herstellen, of te kunnen ingrijpen bij ernstige bedreiging van de grondwettelijke
rechtsorde. Er is terecht op gewezen dat het opnemen van dit interventierecht een
fundamentele breuk inhield ten opzichte van de nogal conservatieve houding van de
OAU, wier Handvest onder andere de soevereiniteit van staten en non-interventie als
leidende beginselen had.
Het dient benadrukt te worden dat hoewel het oprichtingsverdrag van de Afrikaanse
Unie haar het recht op interventie geeft, dit verdrag noch het VN Handvest noch het
internationaal gewoonterecht vermeldt en ook geen verwijzing bevat naar de
goedkeuring van de Veiligheidsraad voor het overgaan tot interventie, zoals vereist
wordt onder Artikel 53 van het VN Handvest. Integendeel, Artikel 16(1) van het
Protocol betreffende de oprichting van de Raad voor Vrede en Veiligheid van de
Afrikaanse Unie (Protocol establishing the Peace and Security Council of the African
Union; PSC Protocol) geeft de Afrikaanse Unie de primaire verantwoordelijkheid
voor bevordering van vrede, veiligheid en stabiliteit in Afrika. Artikel 17(1) van dit
Protocol erkent wel dat de VN Veiligheidsraad de primaire verantwoordelijkheid
heeft voor het handhaven van de internationale vrede en veiligheid. Het PSC Protocol
stelt als eis dat de Raad voor Vrede en Veiligheid van de Afrikaanse Unie (de PSC),
zijnde het orgaan dat de primaire verantwoordelijkheid heeft voor de bevordering van
vrede, veiligheid en stabiliteit in Afrika nauw samen moet werken met de VN
Veiligheidsraad. In het kader van deze verwachte samenwerking benadrukt het PSC
Protocol duidelijk dat “[w]here necessary, recourse will be made to the United
Nations”, niet om goedkeuring te verkrijgen van de Veiligheidsraad om te kunnen
overgaan tot interventie, maar opdat de VN “zou voorzien in de noodzakelijke
financiële, logistieke en militaire ondersteuning” die de Afrikaanse Unie nodig heeft.
Gesteld zou kunnen worden dat er een duidelijke tegenstrijdigheid bestaat tussen de
bepalingen van het oprichtingsverdrag van de Afrikaanse Unie en de bewoordingen
van het VN Handvest, in welk geval de tweede boven de eerste zou gaan,
overeenkomstig Artikel 103 van het Handvest waarin staat dat alle VN lidstaten hun
verplichtingen krachtens het VN Handvest voorrang dienen te geven als deze
verplichtingen strijdig zijn met hun verplichtingen onder andere internationale
overeenkomsten. Uit deze onverenigbaarheid tussen het VN Handvest en het
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Grondwettelijk Verdrag van de Afrikaanse Unie komen twee stellingen voort als het
gaat om het recht op interventie van de Afrikaanse Unie: aan de ene kant wordt
gesteld dat doordat het Grondwettelijk Verdrag van de Afrikaanse Unie gewelddadig
ingrijpen in een staat toestaat, dit niet verenigbaar zou zijn met het VN Handvest als
een dergelijk ingrijpen plaatsvindt zonder de goedkeuring van de Veiligheidsraad en
daardoor zou vallen onder Artikel 103 van het VN Handvest. Aan de andere kant is er
de opvatting dat het Grondwettelijk Verdrag van de Afrikaanse Unie een codificatie
vormt van regionaal en internationaal gewoonterecht en het VN Handvest geen
voorrang heeft, simpelweg omdat Artikel 103 van het VN Handvest niet van
toepassing is op strijdigheden tussen het VN Handvest en gewoonterecht.
Dit onderzoek heeft tot doel antwoord te geven op de korte maar belangrijke vraag of
het recht op interventie van de Afrikaanse Unie als bepaald in haar oprichtingsverdrag
in overeenstemming is met met het recht als vervat in het VN Handvest. Met andere
woorden: het doel is om te bepalen of het Grondwettelijk Verdrag van de Afrikaanse
Unie, door de Afrikaanse Unie toestemming te geven om in te grijpen in haar
lidstaten, een nieuwe en juiste interpretatie geeft van het VN Handvest, en met name
van Artikel 2(4) en 2(7) en Artikel 53(1), ofwel een andere juridische grondslag kan
hebben in het recht van het VN Handvest of algemeen internationaal recht.
Gegeven het feit dat de Afrikaanse Unie onbetwistbaar een typisch regionale
organisatie is als bedoeld in Hoofdstuk VIII van het VN Handvest zou het logisch zijn
het recht van de Afrikaanse Unie op interventie te plaatsen binnen het kader van
Hoofdstuk VIII van het VN Handvest. Hoofdstuk VIII regelt de delegatie van de
bevoegdheden van de Veiligheidsraad onder Hoofdstuk VI en VII naar regionale
organisaties. Hoofdstuk VIII is in feite een vervolg en aanvulling op Hoofdstuk VII
van het VN Handvest, dat gaat over de te ondernemen acties door de VN
Veiligheidsraad voor het handhaven van de internationale vrede en veiligheid. Het
regelt de rol en activiteiten van regionale organisaties binnen het kader van de VN en
vormt zo het gedecentraliseerde collectieve veiligheids- en handhavingssysteem van
de VN. Binnen deze context houdt Hoofdstuk VIII van het VN Handvest een
expliciete legitimering en bevordering in van het oplossen van geschillen door
regionale organisaties, maar de uiteindelijke verantwoordelijkheid voor het handhaven
van de internationale vrede en veiligheid blijft bij de op universele leest geschoeide
VN, en met name de Veiligheidsraad, zoals bepaald in Artikel 24 van het VN
Handvest.
Regionale organisaties spelen een ondergeschikte rol in het collectieve
veiligheidssysteem,van de VN. In San Francisco werd als compromis bereikt dat de
bepalingen van Hoofdstuk VIII (Artikelen 52-54) zodanig geformuleerd zijn dat
hoewel de Veiligheidsraad primaire verantwoordelijkheid krijgt voor het handhaven
van de internationale vrede en veiligheid, zij op dat gebied geen exclusieve
bevoegdheid heeft: primaire verantwoordelijkheid betekent niet hetzelfde als
exclusieve bevoegdheid en impliceert dat ook niet. Regionale organisaties zijn slechts
subsystemen of ondersteunende lichamenvan de VN voor het handhaven van de
internationale vrede en veiligheid, vooral bij het oplossen van redelijk beperkte lokale
geschillen. Met betrekking tot lokale geschillen zijn regionale organisaties zelfs
waarschijnlijk effectiever dan de VN. Hun letterlijke nabijheid bij het conflict geeft
regionale organisaties het voordeel dat zij beter op de hoogte zijn op het betreffende
terrein en wat betreft de cultuur, de taal en andere aspecten van het geschil, waardoor
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die organisaties door de strijdende partijen waarschijnlijk makkelijker worden
geaccepteerd. Om deze reden wordt gestimuleerd dat de VN regionale organisaties
inzet om de rol van de Veiligheidsraad te verlichten in het handhaven van de
internationale vrede en veiligheid. Zoals correct opgemerkt door Abass: de
“complementarity between the UN and regional organisations in the field of collective
security [is to] be seen as a logic, necessary and pragmatic way in which the gap
between the resources available to the UN and the increasing number of conflict can
be bridged, without sacrificing the pivotal importance of de Security Council as the
overall custodian of international peace and security.” Met andere woorden, regionale
organisaties worden geacht “een rol te spelen in het verlichten van de overbelaste
VNns”.
Hoofdstuk VIII van het VN Handvest geeft regionale organisaties de bevoegdheid om
op vreedzame wijze geschillen op te lossen binnen en tussen hun lidstaten en, onder
bepaalde voorwaarden, gebruik te maken van de handhavingsbevoegdheden van de
Veiligheidsraad als bepaald in Hoofdstuk VII van het VN Handvest. Wat betreft
vreedzame middelen: lid 2 van Artikel 52 van het VN Handvest legt de lidstaten van
een regionale organisatie de verplichting op om niets onbeproefd te laten om tot een
vreedzame oplossing voor lokale geschillen te komen alvorens deze aan de
Veiligheidsraad voor te leggen, terwijl Lid 3 de Veiligheidsraad verplicht om de
ontwikkeling van een vreedzame oplossing van lokale geschillen te bevorderen via
regionale organisaties. Het vreedzaam oplossen van geschillen van lidstaten vormt het
eerste mandaat van regionale organisaties.
Indien vreedzame maatregelen er niet in slagen de vrede en veiligheid te herstellen en
te handhaven, is het regionale organisaties toegestaan om geweld te gebruiken, wat in
principe het alleenrecht is van de Veiligheidsraad. Volgens het collectieve
veiligheidssysteem als geregeld in Hoofdstuk VII van het VN Handvest, heeft de
Veiligheidsraad zelfs de taak om over te gaan tot het nemen van dwangmaatregelen,
waaronder ook het gebruik van geweld, ter handhaving van de internationale vrede en
veiligheid. Door echter nadruk te leggen op de complementaire en hiërarchische
verhouding tussen de Veiligheidsraad en regionale organisaties geeft Artikel 53(1)
van het VN Handvest de Veiligheidsraad de bevoegdheid, waar van toepassing, om
regionale organisaties in te zetten voor dwangmaatregelen en benadrukt dit artikel dat
regionale organisaties geen dwangmaatregelen zullen nemen zonder goedkeuring van
de Veiligheidsraad. Doordat dwangmaatregelen onder Hoofdstuk VII van het VN
Handvest aan de Veiligheidsraad zijn voorbehouden, bestond er de noodzaak een
controlemechanisme in te bouwen voor gevallen waar dit alleenrecht wordt
gedelegeerd. Dit betekent dat het opleggen van dwangmaatregelen door regionale
organisaties gebaseerd is op een delegatie van bevoegdheden door de Veiligheidsraad:
het is geen autonoom recht, maar een afgeleid recht. Met andere woorden, indien
regionale organisaties dwangmaatregelen nemen zonder hetzij goedkeuring van de
Veiligheidsraad hetzij de gelijktijdige toestemming van de doelstaat (target State),
zou dit een schending van het internationaal recht vormen. Tenzij het gaat om
zelfverdediging (Artikel 51 van het VN Handvest) en optreden tegen voormalige
vijandelijke staten (Artikel 107 van het VN Handvest), waarvan het laatste niet langer
van kracht is, hebben regionale organisaties onder het VN Handvest dus geen andere
juridische bevoegdheid betreffende dwangmaatregelen met gebruik van geweld buiten
Artikel 53(1) van het VN Handvest.
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Het voorleggen van de ‘dwangactie’ aan de Veiligheidsraad ter goedkeuring viel
onder het uitgangspunt dat de Veiligheidsraad de gelegenheid moest hebben om de
noodzaak en rechtmatigheid van de militaire dwangactie door regionale organisaties
te beoordelen. Door deze goedkeuring heft de Veiligheidsraad het verbod op voor
regionale organisaties om dwangacties tegen staten te beginnen; met andere woorden,
goedkeuring van de Veiligheidsraad betekent legalisering van een anders onder het
recht van het VN Handvest onrechtmatig optreden. Zo vormt een goedgekeurde
militaire dwangactie door een regionale organisatie een uitzondering op het algemeen
verbod op het gebruik van geweld en zou dan vallen onder Artikel 42 van het VN
Handvest.
De goedkeuring van de Veiligheidsraad dient in principe te worden verkregen vóór de
dwangactie plaatsvindt. De bewoordingen van Artikel 53 van het VN Handvest, dat
stelt dat ‘er geen dwangacties worden ondernomen’ door regionale organisaties
zonder toestemming van de Veiligheidsraad, dient te worden geïnterpreteerd als dat
regionale organisaties verplicht zijn voorafgaande goedkeuring te verkrijgen van de
Veiligheidsraad alvorens over te gaan tot dwangactie. De eis betreffende
voorafgaande goedkeuring is begrijpelijk, aangezien voorafgaande goedkeuring een
effectief middel vormt waarmee de Veiligheidsraad a priori met succes controle kan
houden over onder andere de noodzaak en proportionaliteit van de dwangactie als
ondernomen door regionale organisaties. Mickael Akehurst stelt dat het
tegenovergestelde uitgangspunt, namelijk het toestaan van een ex post facto
goedkeuring, aanmoediging zou inhouden van onrechtmatige handelingen, omdat
regionale organisaties in de verleiding zouden kunnen komen over te gaan tot
dwangactie in de hoop dat de Veiligheidsraad daarna alsnog haar goedkeuring zal
geven, maar deze hoop misschien niet altijd zou uitkomen. In andere gevallen is het
mogelijk dat de Veiligheidsraad het gevoel heeft dat het politiek ongemakkelijk zou
zijn om haar goedkeuring te onthouden voor iets wat al heeft plaatsgevonden. De
Veiligheidsraad te confronteren met gedane zaken zou derhalve een belemmering
vormen voor de beslissingsruimte die de Veiligheidsraad volgens Artikel 53 dient te
hebben.
Het is waar dat vanuit praktisch opzicht voorafgaande goedkeuring te rigide lijkt en
een dergelijke eis, in sommige gevallen, tot onherstelbare schade kan leiden. Het zou
zelfs voor kunnen komen dat het niet mogelijk is om eerst de goedkeuring van de
Veiligheidsraad te verkrijgen en pas daarna tot actie over te gaan, vooral wanneer in
een bepaald geval de situatie in een zodanig tempo verslechtert dat een snelle reactie
noodzakelijk is, terwijl de Veiligheidsraad vastloopt in diplomatieke uitwisselingen,
naar haar mening het geschil niet zodanig groot is dat de Raad op dat moment actie
moet ondernemen, of ingrijpen geblokkeerd wordt door het veto van een permanent
lid en de Veiligheidsraad dus gedwongen is zich van het geschil ‘af te wenden’. In
dergelijke gevallen is het voorstelbaar dat de Veiligheidsraad de al plaatsgevonden
dwangactie van een regionale organisatie bekrachtigt, op voorwaarde dat dit optreden
heeft gezorgd voor snelle reactie en bijvoorbeeld heeft voorkómen dat er genocide,
oorlogsmisdaden en misdaden tegen de menselijkheid hebben plaatsgevonden.
Hoewel het een uitzondering op de regel vormt, wordt dit argument gesteund door de
interventies door de Economic Community of West African States (ECOWAS) in
Liberia en in Sierra Leone in de jaren 1990 zonder voorafgaande goedkeuring door de
Veiligheidsraad. De Veiligheidsraad veroordeelde deze interventies geheel niet, maar
sprak juist haar waardering uit voor het optreden en de inspanningen van ECOWAS,
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omdat de interventies hadden gezorgd voor herstel van vrede en veiligheid in deze
twee door burgeroorlogen verscheurde landen.
Het is belangrijk te benadrukken dat zelfs in dit uitzonderlijke geval de bekrachtiging
van de Veiligheidsraad of ex post facto goedkeuring de dwangactie niet met
terugwerkende kracht rechtmatigheid verschaft, maar de dwangactie pas rechtmatig
maakt vanaf het moment van goedkeuring, tenzij de Veiligheidsraad expliciet met
terugwerkende kracht haar goedkeuring geeft. Dit betekent dus dat het algemeen
principe is dat regionale organisaties goedkeuring moeten verkrijgen van de
Veiligheidsraad voorafgaand aan iedere dwangactie met gebruik van geweld, tenzij er
zich uitzonderlijke omstandigheden voordoen. En zelfs in dat geval is het aan de
Veiligheidsraad om de uitzonderlijke omstandigheden te beoordelen alvorens een
dwangactie te bekrachtigen die zonder haar goedkeuring is ondernomen. Dit houdt in
dat de juridische verantwoordelijkheid voor het niet verkrijgen van een ex post facto
goedkeuring ligt bij de regionale organisaties en de staten die tot ingrijpen zijn
overgegaan.
Wat betreft de vorm van de goedkeuring is het zeer belangrijk dat de goedkeuring van
de Veiligheidsraad expliciet is, ondanks het feit dat Artikel 53(1) van het VN
Handvest geen specifieke formulering voorschrijft voor de goedkeuring en ondanks
het feit dat, zoals te beargumenteren valt, de inhoud van de goedkeuring het
belangrijkste is, en niet de vorm. Het is uitzonderlijk moeilijk om een resolutie van de
Veiligheidsraad te vinden die een expliciete goedkeuring inhoudt van regionale
dwangactie. Bijzonder vaak gebruikt de Veiligheidsraad ‘jargon’ dat geen
goedkeuring van het gebruik van geweld in lijkt te houden, zoals de formulering
‘allows to take or to use all necessary means’, dit om de onwil van enkele van haar
lidstaten met vetorecht, zijnde Rusland en China, te omzeilen, in plaats van
explicietere verwijzingen te gebruiken naar het gebruik van militair ingrijpen. Uit
deze formuleringen en de praktijk van de Veiligheidsraad wordt derhalve afgeleid dat
impliciete of stilzwijgende goedkeuring ook mogelijk is. Dit soort goedkeuring brengt
een moeilijkheid met zich mee: de graad van ‘implicietheid’ of ‘zekerheid’ waaruit
kan worden afgeleid dat de Veiligheidsraad een dwangactie heeft goedgekeurd,
aangezien impliciete of stilzwijgende goedkeuring moeilijk aan te tonen is. Ondanks
het praktisch gemak van impliciete of stilzwijgende goedkeuring, dient de
goedkeuring van de Veiligheidsraad zo expliciet mogelijk te zijn ter voorkoming van
iedere dubbelzinnigheid of misinterpretatie. De beslissing van de Veiligheidsraad ter
goedkeuring van dwangactie dient dus niet alleen voorafgaand daaraan te worden
genomen maar dient ook expliciet te zijn omdat, zoals Villani stelt, een dergelijke
goedkeuring een uitzondering betekent op de algemene regel die het gebruik van
gewapend geweld verbiedt.
Het accepteren van de mogelijkheid van impliciete goedkeuring zou betekenen dat er
ruimte is voor slecht bedoelde dwangacties door regionale organisaties of groepen van
staten. Dit mogelijke misbruik doet vragen rijzen met betrekking tot de
verantwoordelijkheid van de Veiligheidsraad en die van de regionale organisaties die
eventueel tot dwangactie zijn overgegaan in verband met een impliciete goedkeuring.
De argumenten die naar voren zijn gebracht tegen ex post facto goedkeuring gelden
ook voor impliciete goedkeuring. Het toestaan van impliciete goedkeuring zou een
beperking vormen van het vermogen van de Veiligheidsraad om controle te houden
over regionale dwangacties en zou zo de dominante rol van de Veiligheidsraad ten
opzichte van regionale organisaties in gevaar kunnen brengen met betrekking tot
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dwangacties. Hoewel de eis van expliciete goedkeuring rigide is en er onvoldoende
praktijkvoorbeelden bestaan, vormt het nog steeds tot op zekere hoogte de beste
garantie tegen slecht bedoelde dwangacties door regionale organisaties en is het een
effectief controle-instrument voor de Veiligheidsraad met betrekking tot dwangacties
door regionale organisaties, dat ook strookt met de letter en geest van Artikel 53(1)
van het VN Handvest.
Zoals eerder aangegeven vormt het, als een regionale organisatie tot dwangactie
overgaat door middel van militair ingrijpen in een staat zonder goedkeuring van de
Veiligheidsraad, een schending van het hedendaagse internationaal recht dat het
gebruik van geweld reguleert zoals neergelegd in het VN Handvest, tenzij deze
interventie plaatsvindt met instemming van de betreffende doelstaat. Militair ingrijpen
door een regionale organisatie met goedkeuring van de Veiligheidsraad maar zonder
goedkeuring van de doelstaat is een vorm van interventie die haar wettelijke basis
vindt in het VN Handvest en zo onder internationaal recht een prima facie rechtmatig
optreden is. Een militair ingrijpen met goedkeuring van de Veiligheidsraad
overeenkomstig Hoofdstuk VII van het VN Handvest met als doel het voorkómen of
beëindigen van mensenrechtenschendingen wordt ‘collective humanitarian
intervention’, ‘enforcement action for humanitarian purposes,’ of ‘authorized
humanitarian intervention’ genoemd, ter onderscheiding van humanitaire interventie
an sich. Hoewel slechts weinig, bestaan er gevallen waar de Veiligheidsraad militair
ingrijpen heeft goedgekeurd in landen waar zich ernstige mensenrechtenschendingen
voordeden en/of de internationale vrede en veiligheid werden bedreigd. Dat gold
bijvoorbeeld voor de interventie door een multinationale strijdmacht in Somalië,
onder leiding van de VS getiteld Unified Task Force (UNITAF) en onder de
codenaam ‘Operation Restore Hope’ (december 1992–maart 1993), de Franse
interventie in Rwanda onder de codenaam ‘Opération Turquoise’ (juni–augustus
1994), de interventie van de Internationale Strijdmacht in Oost-Timor (INTERFET)
(september–oktober 1999) en de controversiële luchtmachtinterventie van de NAVO
in Libië (maart–oktober 2011). Het is interessant op te merken dat het kleine aantal
algemeen erkende voorbeelden van goedgekeurde militaire interventies heeft
plaatsgevonden na het einde van de Koude Oorlog.
Het valt te beargumenteren dat het recht van de Afrikaanse Unie op gewapende
interventie wegens de genoemde ‘ernstige omstandigheden’ het eigenlijke ‘recht op
humanitaire interventie’ vormt waarvan de rechtmatigheid in het internationaal recht
bijzonder controversieel is, aangezien dit interventierecht niet afhankelijk is van de
goedkeuring van de doelstaat of de goedkeuring van de Veiligheidsraad. Er is gesteld
dat humanitaire interventie het gebruik van militair geweld is door een individuele
staat of een groep van staten (al dan niet als onderdeel van een regionale organisatie)
tegen een staat met als doel het voorkómen of beëindigen van grootschalige en
ernstige schendingen van fundamentele mensenrechten, in het bijzonder het recht op
leven, zonder instemming van de doelstaat en zonder voorafgaande goedkeuring van
de VN Veiligheidsraad.
Onder het hedendaags positief internationaal recht heeft humanitaire interventie tot nu
toe geen wettelijke basis in het internationaal verdragsrecht en het heeft ook (nog) niet
een zodanige status bereikt dat het kan gelden als norm in het internationaal
gewoonterecht. Ondanks de morele legitimiteit ervan, heeft humanitaire interventie
geen grondslag in het VN Handvest of het algemene corpus van het internationaal
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recht. De statenpraktijk in het tijdperk van voor en na het Handvest is in dat opzicht
onvoldoende en te inconsistent om nu als basis te dienen voor een norm in het
gewoonterecht van humanitaire interventie. Er is bovendien geen hard bewijs voor het
handjevol gevallen van humanitaire interventie waarvan de ingrijpende staten stelden
dat deze aan het internationale recht voldeed. Met andere woorden, er is niet
voldoende statenpraktijk en onvoldoende opinio iuris om humanitaire interventie als
norm binnen het internationaal gewoonterecht te kunnen beschouwen.
Of het interventierecht van de Afrikaanse Unie voldoet aan het VN Handvest hangt
niet alleen af van de vorm die de interventie aanneemt maar ook van de vraag of de
Afrikaanse Unie ingrijpt onder Artikel 4(h) of onder Artikel 4(j) van het
Grondwettelijk Verdrag van de Afrikaanse Unie. Wat betreft de vorm: als de
Afrikaanse Unie binnen lidstaten ingrijpt met vreedzame middelen zonder enig
gebruik van gewapend geweld, hetzij ter voorkoming of ter beëindiging van de
genoemde ‘ernstige omstandigheden’, hetzij om de vrede en veiligheid in een staat te
herstellen op verzoek van deze staat, dan voldoet een dergelijke interventie zonder
twijfel aan de bepalingen van het VN Handvest. Deze stelling is gebaseerd op het feit
dat niet alleen het VN Handvest de betrokken partijen uitnodigt om hun geschillen op
vreedzame wijze op te lossen, maar komt ook voort uit lid 2 en lid 3 van Artikel 52
van het VN Handvest dat het vreedzaam oplossen van geschillen binnen of tussen
haar lidstaten allereerst het mandaat en de bevoegdheid lijkt te zijn van regionale
organisaties. Voor een vreedzame interventie is van de Veiligheidsraad geen
goedkeuring vereist, hoewel de Veiligheidsraad er wel van op de hoogte dient te
worden gesteld. De vreedzame interventie van de Afrikaanse Unie voldoet niet alleen
aan het VN kernprincipe van vreedzame conflictoplossing, maar zou waarschijnlijk
ook niet worden beschouwd als bemoeienis in binnenlandse aangelegenheden zoals
verboden in Artikel 2(7) van het VN Handvest.
Naast vreedzame middelen kan de Afrikaanse Unie haar interventierecht uitoefenen
met dwangmaatregelen die minder sterk zijn dan gewapend geweld. Gesteld zou
kunnen worden dat dergelijke interventie valt onder de dwangmaatregelen als
voorzien in Artikel 53 van het VN Handvest en die regionale organisaties mogen
inzetten om vrede en veiligheid te herstellen. Overeenkomstig de bepalingen van
Artikel 41 maar vooral Artikel 53(1) van het VN Handvest, heeft de Afrikaanse Unie
hiervoor de goedkeuring nodig van de Veiligheidsraad om dergelijke maatregelen op
rechtmatige wijze te nemen.
De Afrikaanse Unie kan haar interventierecht ook uitoefenen door militaire
strijdkrachten in te zetten. Als een dergelijke interventie gebaseerd is op Artikel 4(h)
van het Grondwettelijk Verdrag van de Afrikaanse Unie zou het niet in strijd zijn met
Artikel 2(4) van het VN Handvest. Volgens dit Artikel is het dreigen met of gebruiken
van geweld onrechtmatig wanneer het gericht is op ‘the territorial integrity or political
independence of States or in any other manner inconsistent with the purposes of the
United Nations’: gericht is op de territoriale integriteit of politieke onafhankelijkheid
van staten of op enige andere wijze niet overeenkomt met de doelstellingen van de
Verenigde Naties. Interventie door de Afrikaanse Unie op basis van Artikel 4(h) is
echter niet gericht op de territoriale integriteit of politieke onafhankelijkheid van
staten, maar heeft als doel om buitensporige mensenrechtenschendingen te
voorkómen of beëindigen. Bovendien zou gewapend ingrijpen door de Afrikaanse
Unie onder Artikel 4(h) niet worden beschouwd als overtreding van Artikel 2(7) van
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het VN Handvest omdat de mensenrechtenkwesties tegenwoordig niet langer worden
beschouwd als zaken die exclusief vallen onder de nationale rechtsmacht van staten,
op welk gebied bemoeienis verboden is. Het blijft echter nog steeds gelden dat er
goedkeuring van de Veiligheidsraad nodig is om een interventie onder het VN
Handvest rechtmatig te maken.
Desondanks, en zoals eerder beschreven, bevatten noch het Grondwettelijk Verdrag
van de Afrikaanse Unie noch het PSC Protocol een expliciete bepaling die
voorschrijft dat de Afrikaanse Unie goedkeuring dient te verkrijgen van de
Veiligheidsraad om een besluit tot interventie onder Artikel 4(h) van het
Grondwettelijk Verdrag uit te voeren. Het kan worden gesteld dat hoewel de
oprichtingsakte van de Afrikaanse Unie de eis betreffende de goedkeuring van de
Veiligheidsraad niet expliciet vermeldt, deze die eis ook niet uitsluit. Waar echter de
samenwerking aan de orde komt die zou moeten plaatsvinden tussen de Raad voor de
Vrede en Veiligheid van de Afrikaanse Unie en de VN Veiligheidsraad, wordt in het
PSC Protocol duidelijk niet gesproken over de goedkeuring van de Veiligheidsraad,
maar gaat het over ‘een beroep doen’ op de VN. Het eerste deel van Artikel 17(2)
luidt: “Where necessary, recourse will be made to the United Nations to provide the
necessary financial, logistical and military support for the African Union’s activities
in the promotion and maintenance of peace, security and stability in Africa…”: Indien
nodig wordt een beroep gedaan op de Verenigde Naties middels een verzoek om de
noodzakelijke financiële, logistieke en militaire steun voor de activiteiten van de
Afrikaanse Unie ter bevordering en handhaving van vrede, veiligheid en stabiliteit in
Afrika.
Deze bepaling geeft aanleiding tot twee observaties. Ten eerste geeft het PSC
Protocol, het op één na belangrijkste verdrag van de Afrikaanse Unie wat betreft de
uitvoering van het interventierecht, in plaats van ‘goedkeuring’ (‘authorization’) er de
voorkeur aan te spreken van ‘beroep’ (‘recourse’), een complexe en allesomvattende
term. Het kan worden gesteld dat de opstellers van deze bepalingen met ‘recourse’
‘goedkeuring’ bedoelden. Het laatste deel van Artikel 17(2) van het PSC Protocol
toont echter het tegenovergestelde aan. Hier wordt duidelijk aangegeven dat met
‘recourse’ wordt bedoeld het verzoek aan de VN (niet de Veiligheidsraad) om “the
necessary financial, logistical and military support” (dus niet goedkeuring). Ten
tweede zou, indien het voorziene ‘recourse’ ook goedkeuring van de Veiligheidsraad
zou moeten inhouden, het verzoek nog steeds hypothetisch blijven, omdat het niet
alleen een recht en geen verplichting is, maar het bovendien onder Artikel 17(1)
‘where necessary’ dient te worden gedaan. Dit kan worden uitgelegd als dat het aan
de Afrikaanse Unie is wanneer en hoe dit ‘beroep’ op de VN om materiële steun dient
te worden gedaan, en het niet dient ter legalisering van haar interventie.
Daarnaast werd in de Common African Position on the Proposed Reform of the United
Nations (de Ezulwini Consensus), in 2005 aanvaard door de Executive Council van de
Afrikaanse Unie, het feit benadrukt dat ieder beroep op gewapend geweld buiten het
kader van Artikel 51 van het VN Handvest en Artikel 4(h) van het Grondwettelijk
Verdrag van de Afrikaanse Unie onder AU recht verboden zou moeten worden.
Hieruit zou kunnen worden afgeleid dat de lidstaten van de Afrikaanse Unie het
gebruik van geweld onder Artikel 4(h) van haar Grondwettelijk Verdrag als
rechtmatige uitzondering beschouwen op het verbod op het gebruik van geweld als
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bepaald in Artikel 2(4) van het VN Handvest, op gelijke voet met zelfverdediging,
wat, als inherent recht, geen goedkeuring vereist van de Veiligheidsraad.
Zoals door Cilliers en Sturman wordt opgemerkt is de verwarring als gevolg van de
formulering van het oprichtingsverdrag van de Afrikaanse Unie met betrekking tot de
goedkeuring door de Veiligheidsraad van zodanige aard dat er “sufficient leeway” is
“for the AU to sanction intervention without prior UN Security Council approval.”
Het feit dat de Afrikaanse Unie, een regionale organisatie, goedkeuring van de
Veiligheidsraad onnodig lijkt te achten, gaat in tegen wat het VN Handvest
voorschrijft over het gebruik van geweld. Als gesteld door Kuwali: als goedkeuring
van de Veiligheidsraad niet vereist zou zijn voor uitvoering van het interventierecht
van de Afrikaanse Unie onder Artikel 4(h) van haar Grondwettelijk Verdrag, zou dit
een wijziging inhouden van de huidige beperkingen op het gebruik van geweld en een
enorme afzwakking vormen van het gezag van de VN Veiligheidsraad. Met andere
woorden, de uitoefening van het interventierecht van de Afrikaanse Unie zou een
uitzondering vormen op het ‘gecentraliseerde besluitvormingsproces’ betreffende
handhaving van de internationale vrede en veiligheid, zou het gezag van de
Veiligheidsraad ondermijnen en uiteindelijk leiden tot een afkalving van het
wereldwijde collectieve veiligheidssysteem als oorspronkelijk voorzien in het VN
Handvest. Om kort te gaan, ieder militair ingrijpen door de Afrikaanse Unie op basis
van Artikel 4(h) zonder goedkeuring van de Veiligheidsraad zou ultra vires zijn: de
bevoegdheden overschrijden die regionale organisaties hebben ingevolge Artikel
53(1) van het VN Handvest.
Met uitzondering van militaire actie ter zelfverdediging is voor militaire dwangacties
door lidstaten van de Afrikaanse Unie delegatie van bevoegdheden nodig, in de vorm
van goedkeuring door de Veiligheidsraad, om rechtmatig te zijn. Dit standpunt komt
voort uit het algemene verbod in Artikel 2(4) van het Handvest op het gebruik van
geweld door staten, en is gebaseerd op het standpunt dat Afrikaanse staten geen
aanvullende rechten zouden hebben op het gebruik van geweld uit hoofde van hun
lidmaatschap van de Afrikaanse Unie, ook al is de Afrikaanse Unie een
onafhankelijke rechtspersoon als regionale organisatie.
Dit betekent dat onder optimale omstandigheden de Afrikaanse Unie een juridische
plicht heeft om voorafgaande en expliciete goedkeuring te verkrijgen van de
Veiligheidsraad alvorens over te gaan tot uitoefening van haar interventierecht onder
Artikel 4(h) met militaire middelen. Het alternatief, om rechtmatigheid te verkrijgen
indien de Afrikaanse Unie van de Veiligheidsraad geen tijdige goedkeuring ontvangt,
is dat de Afrikaanse Unie haar verzoek om interventie aan de Algemene Vergadering
voorlegt, die de interventie kan aanbevelen onder de ‘Uniting for Peace’ Resolutie. In
uitzonderlijke omstandigheden zou de Afrikaanse Unie echter niet wachten op de
goedkeuring van de Veiligheidsraad of de aanbeveling van de Algemene Vergadering,
bijvoorbeeld indien hun beslissing niet snel te verwachten is maar de humanitaire
situatie zo ernstig en urgent is dat iedere vertraging in interventie onherroepelijk tot
misdaden zou leiden die de Afrikaanse Unie wil voorkómen. Zelfs in dit geval is de
Afrikaanse Unie verplicht de Veiligheidsraad op de hoogte te stellen van haar actie,
zoals vereist onder Artikel 54 van het VN Handvest, en indien mogelijk een ex post
facto goedkeuring te verkrijgen van de Veiligheidsraad. Zoals eerder aangegeven is
een interventie zonder goedkeuring van de Veiligheidsraad echter ‘een actie op risico’
van de ingrijpende staten. Dit betekent dat de wettelijke en politieke consequenties
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van het niet verkrijgen van een ex post facto goedkeuring bij de Afrikaanse Unie en de
ingrijpende staten ligt.
Alles bij elkaar genomen blijft, ondanks het feit dat de Afrikaanse Unie onder haar
Grondwettelijk Verdrag de bevoegdheid heeft tot goedkeuring van militair ingrijpen
in haar lidstaten, deze bevoegdheid afhankelijk van goedkeuring van de
Veiligheidsraad als bepaald in Artikel 53 van het VN Handvest, ongeacht de
legitimiteit en praktische voordelen ervan. Uit Artikel 52 jo. Artikel 103 van het VN
Handvest wordt ook duidelijk dat lidstaten van regionale organisaties gebonden zijn
aan de plichten die voortkomen uit hun lidmaatschap van de VN en derhalve niet aan
deze plichten kunnen ontkomen door een beroep te doen op de oprichtingsverdragen
van hun regionale organisaties. Alle lidstaten van de Afrikaanse Unie hadden echter al
eerder het VN Handvest geratificeerd, voordat het Grondwettelijk Verdrag van de
Afrikaanse Unie tot stand kwam. Het oprichtingsverdrag van de Afrikaanse Unie
dient derhalve zodanig te worden geïnterpreteerd en toegepast dat deze consistent is
met het VN Handvest.
Het is belangrijk te vermelden dat in de praktijk, als het gaat om militair ingrijpen
door de Afrikaanse Unie bij ernstige omstandigheden, dit tot nu toe niet zodanig is
voorgekomen dat het zou neerkomen op een werkelijke uitoefening van het
interventierecht als voorzien in Artikel 4(h) van haar Grondwettelijk Verdrag. Als er
militair ingrijpen door de Afrikaanse Unie had plaatsgevonden op basis van Artikel
4(h) zou dit duidelijk aangeven dat de Afrikaanse Unie had afgezien van een verzoek
om goedkeuring van Veiligheidsraad, en dat dit ook de bedoeling was toen
goedkeuring van de Veiligheidsraad werd weggelaten uit haar oprichtingsakte. Er
dient echter op te worden gewezen dat het gebrek aan praktijkvoorbeelden van de
Afrikaanse Unie niet hoeft te zijn gebaseerd op een niet-vóórkomen van
omstandigheden die vallen onder Artikel 4(h) (er zijn sinds de oprichting van de
Afrikaanse Unie bewezen gevallen geweest van internationale misdaden, zijnde
misdaden tegen de menselijkheid en oorlogsmisdaden in delen van Afrika, waarbij
niet is ingegrepen), maar ook kan liggen aan de beperkte capaciteit van de Afrikaanse
Unie voor het uitvoeren van een dergelijke interventie. Bovendien is de terminologie
in het oprichtingsverdrag van de Afrikaanse Unie van zodanige aard dat deze in
zekere zin bijdraagt aan het niet-uitvoeren van Artikel 4(h). Zoals eerder opgemerkt
heeft de Afrikaanse Unie, overeenkomstig Artikel 4(h) van haar Grondwettelijk
Verdrag (en ook volgens het PSC Protocol), niet de ‘responsibility to intervene’ of de
‘legal obligation to intervene’, maar een ‘right to intervene’ welke zij al dan niet kan
uitoefenen, al naar gelang het betreffende geval. Op basis van de formulering in haar
oprichtingsakte is de Afrikaanse Unie dus niet juridisch verplicht om onder de
beschreven omstandigheden in te grijpen, maar heeft zij puur het recht daartoe: de
Afrikaanse Unie geniet discretionaire bevoegdheid om te beslissen wanneer en hoe zij
ingrijpt of om juist niet in te grijpen.
In tegenstelling tot gewapend ingrijpen onder Artikel 4(h) van haar Grondwettelijk
Verdrag is interventie door de Afrikaanse Unie onder Artikel 4(j) van haar
Grondwettelijk Verdrag om de vrede en veiligheid te herstellen op verzoek van de
betreffende lidstaat, al dan niet met geweld, wel in overeenstemming met het recht
van het VN Handvest en met het internationaal recht in het algemeen. Dit is niet
afhankelijk van goedkeuring door de Veiligheidsraad als bepaald in Artikel 53 van het
VN Handvest. Het verzoek om interventie dient echter wel te zijn gedaan voorafgaand
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aan de interventie zelf en dient te worden gedaan door bevoegde autoriteiten of
organen van de betreffende staat om de interventie rechtmatig te laten zijn.
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