
European Non-Discrimination Law

A Comparison of EU Law and the ECHR in the Field of  
Non-Discrimination and Freedom of Religion in Public Employment  

with an Emphasis on the Islamic Headscarf Issue



School of human RightS ReSeaRch SeRieS, Volume 59

A commercial editon of this dissertation will be published by Intersentia under  
ISBN 978-1-78068-126-9

The titles published in this series are listed at the end of this volume.

Typesetting: G.J. Wiarda Institute for Legal Research, Utrecht University

© Cover image: iStockphoto.com/caracterdesign



European Non-Discrimination Law

A Comparison of EU Law and the ECHR in the Field of 
Non-Discrimination and Freedom of Religion in Public Employment 

with an Emphasis on the Islamic Headscarf Issue

Europees non-discriminatierecht

Een vergelijking van EU-recht en het EVRM op het gebied van non-discriminatie 
en de vrijheid van godsdienst in de overheidssector met bijzondere aandacht voor 

de islamitische hoofddoekkwestie
(met een samenvatting in het Nederlands)

Proefschrift

ter verkrijging van de graad van doctor aan de Universiteit Utrecht 
 op gezag van de rector magnificus, prof. dr. G.J. van der Zwaan,  

ingevolge het besluit van het college voor promoties 
 in het openbaar te verdedigen 
 op vrijdag 16 november 2012  

des ochtends te 10.30 uur

door

Sarah Haverkort-Speekenbrink

geboren op 3 oktober 1978
te Loenen aan de Vecht



Promotor:  Prof. dr. M.L.P. Loenen
Co-promotor: Dr. S. Burri



To Harm and Teun





Acknowledgements

vii

Writing is sculpting with words. I have always enjoyed the process of writing. 
This enjoyment has been the common thread throughout my law studies and work. 
This research gave me the opportunity to combine my studies, working experience 
and personal interest. I am happy to express my appreciation and gratitude to the 
following persons.
 I could not have carried out this research without my supervisor Professor Titia 
Loenen. Her involvement was invaluable to this research. I am thankful for her 
support and confidence. I much appreciated her insightfulness and working method. 
I am also much indebted to Dr. Susanne Burri. Her comments on this book were very 
helpful and supportive. Furthermore, my appreciation is extended to the members of 
the reading committee, Professor Eva Brems, Dr. Antoine Buyse, Professor Janneke 
Gerards, Professor Linda Senden and Professor Christa Tobler for reading my 
dissertation and providing their commentaries thereon.
 This research was carried out at Utrecht University’s Netherlands Institute of 
Human Rights (SIM). It has been an excellent and inspiring environment to engage 
in research and write the book. I want to thank the Director of SIM, Professor Jenny 
Goldschmidt, for her support and involvement. I am further indebted to my other SIM 
colleagues, especially my fellow PhD candidates Ramona Biholar, Diana Contreras 
Garduno, Marie-Elske van Gispen, Masha Fedorova, Katherine Fortin, Jayshree 
Mangubhai, Brianne McGonigle Leyh, Hana van Ooijen, René Rouwette and Marthe 
Lot Vermeulen. It was not always an easy task to access materials from Ethiopia and 
the support of the SIM Librarians Saskia Bal and Maaike Hogenkamp made this 
easier. I am grateful for the assistance of Hanneke van Denderen, Esther Heldenbergh 
and Marcella Kiel. I am also grateful to Peter Morris for the English editing, Henk 
Zonneveld for his help with Refworks and Klaartje Hoeberechts for the layout. I am 
thankful for the support during my move to Ethiopia provided by Kathelijn Korver. 
 I benefited a great deal from the experience I gained at the Council of State and 
the EU Agency of the Ministry of Foreign Affairs. This experience contributed to my 
ambition to carry out this research and write this book. 
 In the summer of 2011 I moved to Addis Ababa, Ethiopia. The transition was 
enormous. The benefit of electricity and the internet for my computer was no longer 
an assumption. It was felt as a gift when there was “light”, as Ethiopians call it. 
The difficulties required me to be flexible and resulted in unexpected solutions. Who 
would have known that I could attach a car battery to my laptop so that I could work 



viii

Acknowledgements

a few more hours? I want to thank the consultancy firm Fair & Sustainable Ethiopia, 
in particular Paul Weijers, for hosting me in their office. The working environment 
accommodated the lonely feeling of writing this book in Ethiopia. I have been blessed 
with a cheerful group of friends in Ethiopia. 
 I am grateful that I have such good friends, in particular Maartje Hensen, Imke 
Hoefnagels, Samantha van Os, Nicole Ganzevles-Verwiel, Allard Ganzevles, Frodo 
van Oostveen, Hanke Verspaget, Tanja Oele-Essers, Wim Oele, Lukas van den Heuvel, 
Christie Veldhuizen and Sjoerd Gallmann. I want to devote special consideration to 
my late friend Marieke van den Heuvel-Wessels, who taught me to enjoy life every 
day. Her strength, humour and perseverance have been an enormous inspiration to 
me. 
 I am deeply indebted to my parents Maarten and Joke Speekenbrink for 
always being there for me. I am thankful for my brother Thomas Speekenbrink and 
Anne-Marie Broekhuisen. Further, I want to thank Bertus and Berna Haverkort, 
Annegien and Wouter Dessing, Teun Haverkort and Yvon Muller for their support. 
 Finally, I want to express my gratefulness, respect and acknowledgement to my 
husband Harm Haverkort. I thank him for his unconditional love and support. I could 
not have written this dissertation without his continuous patience, encouragement 
and positivity. This book is dedicated to Harm and our beautiful son Teun.

Sarah Haverkort-Speekenbrink
Addis Ababa, August 2012



tAble of contents

ix

Acknowledgements vii
List of Abbreviations xvii

IntroductIon

Chapter 1 Introduction

1.1 The Islamic Headscarf Controversy in Europe 3
1.2 European Supervision 5
1.3 Objective, Research Question and Delimitation 7
1.4 Methodology  14
1.5 A Legal Case Study: The Islamic Headscarf Case 17

1.5.1 The Purpose for using a Legal Case Study 17
1.5.2 The Islamic Headscarf Case 19

1.6 The European Regimes and their Terminology 20
1.6.1 The EU, the ECJ and the Preliminary Ruling Procedure  20
1.6.2 The CoE, the ECtHR and the Complaint Procedure 23

1.7 Structure and Sub-Questions 24

PArt I eu non-dIscrImInAtIon lAw

Chapter 2  The EU Protection against Discrimination on Grounds of Sex, 
Race and Religion

2.1 Introduction 29
2.2 The Position of Non-Discrimination Law: European Social Policy 30
2.3 The Road to Directives 2006/54, 2000/43 and 2000/78  33

2.3.1 The Development of Protection against Sex Discrimination 33
2.3.2 The Development of Protection against Race Discrimination 35
2.3.3 The Development of Protection against Religious Discrimination 38

2.4 Some Features of Directives 2006/54, 2000/43 and 2000/78 39
2.4.1 A Specific Type of EU Legislation: Directives 39



x

Table of Contents 

2.4.2 The Concepts of Discrimination: Direct and Indirect Discrimination 39
2.4.2.1 Direct Discrimination 40
2.4.2.2 Indirect Discrimination 42

2.4.3 The Scope of Application of the Directives 44
2.4.3.1 Personal Scope of Application 44
2.4.3.2 Material Scope of Application 45

2.5 Conclusion 46

Chapter 3  The ECJ’s Assessment of Sex, Race and Religious Discrimination 
in Public Employment

3.1 Introduction 49
3.2 The ECJ’s Assessment Model: Direct or Indirect Discrimination? 50

3.2.1 The Importance of the Point of Departure 50
3.2.2 The ECJ’s Approach 51

3.3 Different Treatment in Cases of Direct Discrimination 53
3.4 Different Treatment in Cases of Indirect Discrimination 55

3.4.1  The Disparate Impact Test of Directives 2006/54, 2000/43  
and 2000/78 57

3.4.2 A Statistical or Quantitative Approach 60
3.4.2.1 The Issue of Data  60
3.4.2.2 The Selection of the Pool of Comparators 61
3.4.2.3  Determining Disparate Impact: Reading the Relevant  

Statistics 63
3.4.3 A Non-Statistical or Qualitative Approach 65

3.5 Justification for Direct Discrimination 67
3.5.1 The Genuine Occupational Requirement (GOR) Exception  68
3.5.2 The Exception of Article 2(5): Necessary in a Democratic Society 70

3.6 Justification for Indirect Discrimination 72
3.6.1 The Legitimate Aim Test 73
3.6.2 The Proportionality Test 75

3.7 The Intensity of the ECJ’s Assessment of Proportionality 77
3.8 The Principle of Subsidiarity  80
3.9 Factors that Influence the Intensity of the ECJ’s Assessment 82

3.9.1 The Formulation of the Preliminary Question 82
3.9.2 The Field of Law or the Policy Field and the Aim of the Measure 83
3.9.3 Consensus in the EU Member States 85
3.9.4 The Non-Discrimination Ground 85

3.10 Conclusion 85



xi

Table of Contents

Chapter 4 The ECJ and the Islamic Headscarf Case

4.1 Introduction 89
4.2 The Possible Legal Approaches of the ECJ: Religion, Sex and/or Race 90
4.3 The Question of Direct or Indirect Discrimination 94
4.4 Is there Different Treatment on Grounds of Religion? 96

4.4.1 Indirect Discrimination: the Disparate Impact Test 96
4.4.2 Direct Discrimination: the Comparability Test 99

4.5 Is there Different Treatment on Grounds of Sex? 100
4.6 Is there Different Treatment on Grounds of Race? 101
4.7 Justifying the Ban on Conspicuous Symbols in Public Employment 102

4.7.1  The Aims of the Ban on Conspicuous Symbols in the Public  
Workplace  102

4.7.2 The Proportionality Question 104
4.7.2.1  The ECJ’s Strictness of Review in the Islamic  

Headscarf Case 106
4.7.2.2 Appropriateness 111
4.7.2.3 Necessity 113
4.7.2.4 Proportionality Stricto Sensu 114

4.7.3  Is the Ban on Conspicuous Symbols Necessary in a Democratic  
Society? 115

4.8 Conclusion 116

PArt II  the rIghts to non-dIscrImInAtIon And freedom of 
relIgIon In the echr And the ecthr’s Assessment

Chapter 5  The Rights to Non-Discrimination and Freedom of Religion in the 
ECHR

5.1 Introduction 121
5.2 The Open-Ended Structure of Article 14 ECHR 122
5.3 The Open-Ended List of Non-Discrimination Grounds 123
5.4 The Scope of Application of Article 14 ECHR  125

5.4.1 The Accessory Character of Article 14 ECHR 126
5.4.2  Protection against Discrimination in the Field of  

Public Employment 128
5.5 Protocol no. 12: A General Non-Discrimination Clause 131
5.6 The Right to Freedom of Religion in the ECHR 135

5.6.1 Forum Internum and Forum Externum 136
5.6.2 The Demonstration of Interference  137



xii

Table of Contents 

5.6.3 Justifications for Limiting Religious Manifestations  138
5.6.3.1 Prescribed by Law 139
5.6.3.2  A Legitimate Aim 140
5.6.3.3  Necessary in a Democratic Society 140

5.7 Conclusion 142

Chapter 6  The ECtHR’s Assessment of Sex, Race and Religious 
Discrimination

6.1 Introduction 143
6.2 The General Assessment Model 144
6.3 The Development of the Concepts of Discrimination 145
6.4 The Test to Establish a Difference in Treatment 147

6.4.1 Direct Discrimination: A Comparability Test 147
6.4.2 Indirect Discrimination: A Disparate Impact Test 151

6.5 The Test to Establish an Objective and Reasonable Justification 154
6.5.1 The Assessment of the Legitimate Aim(s) 155
6.5.2 The Assessment of Proportionality 157

6.6 The Intensity of the ECtHR’s Assessment of Proportionality 160
6.7 The Role of the Doctrine of the Margin of Appreciation 162
6.8 The Isolation of Factors that Influence the Intensity of the Assessment 166

6.8.1 The Ground of Distinction: Suspect and Non-Suspect Categories 167
6.8.2 The Absence or Presence of a European Consensus 171
6.8.3 Active or Passive Discrimination 173
6.8.4 The Field where the Difference in Treatment took place 173
6.8.5 The Weight of the Affected Right 174

6.9 Conclusion 174

Chapter 7 The ECtHR and the Islamic Headscarf Case

7.1 Introduction 177
7.2 The Islamic Headscarf Case and the Right to Freedom of Religion 178

7.2.1 Interference in Religious Manifestations 178
7.2.2 The Limitation Clause 179

7.2.2.1  The Legitimacy of the Aims of the Ban on Wearing 
Conspicuous Symbols 179

7.2.2.2  The Interest of Wearing an Islamic Headscarf v. the  
Need in a Democratic Society 180

7.3 The Islamic Headscarf Case and the Right not to be Discriminated Against 184
7.3.1 A Difference in Treatment 185



xiii

Table of Contents

7.3.2 The Objective Justification Test 187
7.3.2.1  The Intensity of the ECtHR’s Assessment in the Islamic 

Headscarf Case 188
7.3.2.2  Proportionality 189

7.4 Conclusion 189

PArt III   A comPArIson of two euroPeAn regImes And 
theIr legAl APProAch to dIscrImInAtIon In PublIc 
emPloyment

Chapter 8 A Comparison of European Non-Discrimination Law

8.1 Introduction 193
8.2 Similarities and Differences in Structure  194

8.2.1 Detailed Framework v. General Framework 194
8.2.2 Non-Discrimination Grounds: Closed List v. Open-Ended List 195
8.2.3 Specific Exceptions v. the Objective Justification Clause 196

8.3 The Concepts of Discrimination 197
8.3.1 The Concepts of Direct and Indirect Discrimination 197
8.3.2  The Point of Departure of the Courts: Direct or Indirect  

Discrimination? 198
8.3.2.1  Direct Discrimination (EU) v. (Direct) Discrimination  

(ECHR)  199
8.3.2.2  Indirect Discrimination (EU) v. Indirect Discrimination 

(ECHR) 200
8.3.2.3  Indirect Discrimination (EU) v. (Direct) Discrimination  

(ECHR)  201
8.4 Comparing Test I: Demonstrating a Difference in Treatment 203

8.4.1 Cases of Direct Discrimination 203
8.4.1.1 The Comparison of the Comparability Tests 203
8.4.1.2  A Different Test applied by the ECtHR: the Test of 

Disadvantage  208
8.4.2 Cases of Indirect Discrimination 210

8.4.2.1 The Disparate Impact Tests Compared 210
8.4.2.2 The Issue of Proof 211

8.4.3  Cases of Indirect Discrimination (EU) and Cases of Direct 
Discrimination (ECHR) 217
8.4.3.1  The Disparate Impact Test v. the Comparability Test 217

8.5 Comparing Test II: Demonstrating Justification  219
8.5.1 Cases of Direct Discrimination 219



xiv

Table of Contents 

8.5.2  Cases of Indirect Discrimination: the Objective Justification Tests 
Compared 222

8.5.3 The Comparison of the Proportionality Tests of the Courts 224
8.5.4  The Intensity of Assessment and the Variation of the  

Proportionality Tests 229
8.5.4.1 The Comparison of a Marginal Assessment 230
8.5.4.2 The Comparison of a Full Assessment 236

8.5.5 The Comparison of the Margins of Appreciation and Discretion   241
8.5.5.1 A Common Root: the Principle of Subsidiarity 242
8.5.5.2 Clarity and Consistency 243
8.5.5.3 The Practical Application in the Proportionality Test 245
8.5.5.4 A Tool to Balance Uniformity and Diversity  249
8.5.5.5 Supervisory Court v. Interpretative Court 251
8.5.5.6 The Courts’ Objective of Self-Preservation 254
8.5.5.7  The Decisiveness of the Margins of Appreciation and  

Discretion  259
8.5.6 The Comparison of Triggering Factors  260

8.5.6.1 The European Consensus Argument 260
8.5.6.2 The Ground of Discrimination 262
8.5.6.3  The Field of Law or the Policy Field and the Better  

Placed Argument 268

Chapter 9  A Comparison of Non-Discrimination Law (EU) and the Right to 
Freedom of Religion (ECHR)

9.1 Introduction 271
9.2 Non-Discrimination (EU) and the Freedom of Religion (ECHR) 272
9.3 Test I: Differential Treatment on Grounds of Religion v. Interference  

in the Freedom of Religion 273
9.3.1 The Concept of Religion in the European Systems 274
9.3.2 Disadvantage v. Interference  276
9.3.3 The Element of Comparison 279

9.4 Test II: A Comparison of the Justifications for Differential Treatment  
and Interference  281
9.4.1 Article 2(5) of Directive 2000/78 v. Article 9(2) ECHR 282

9.4.1.1 Prescribed by Law 282
9.4.1.2 The List of Legitimate Aims 283
9.4.1.3 Necessary in a Democratic Society 284

9.4.2 The GOR Exception v. the Limitation Clause  286
9.4.3  The Objective Justification Clause of Indirect Discrimination v.  

the Limitation Clause of the Right to Freedom of Religion  287



xv

Table of Contents

Chapter 10 The Proof of the Pudding: The Islamic Headscarf Case 

10.1 Introduction 289
10.2 A Comparison of the Possible Legal Bases 289
10.3 The Islamic Headscarf Case: Non-Discrimination (EU) v. Freedom of  

Religion (ECHR) 291
10.3.1 Deciding on the Framework: Direct or Indirect Discrimination 291
10.3.2  Different Treatment of Muslim Immigrant Women v. Interference  

with Religious Manifestation 292
10.3.3  Justifications for the Ban on Conspicuous Symbols in Public 

Employment 294
10.3.3.1 Comparing the Legitimate Aim Tests 294
10.3.3.2  The Islamic Headscarf Case and the Comparison of 

Proportionality 294
10.3.4  Special Exceptions to Religious Discrimination (EU) v.  

The Limitation Clause (ECHR) 297
10.4  The Islamic Headscarf Case: Non-Discrimination (EU) v.  

Non-Discrimination (ECHR) 297

conclusIons

Chapter 11 Conclusions: A Discrepancy Between the Courts? 

11.1 Introduction 301
11.2 The Discrimination Approach of the EU and CoE 302

11.2.1 Structure and Consequences  302
11.2.2 Test I: Establishing a Difference in Treatment  303
11.2.3 Test II: Demonstrating a Justification 308
11.2.4 The Discrimination Approach of the EU and CoE in Charts  315

11.3 A Comparison of the Approach to Religious Discrimination 319
11.3.1 Test I: Different Treatment and Interference   319
11.3.2  Test II: Article 2(5) of Directive 2000/78 and the Limitation  

Clause of Article 9(2) ECHR 321
11.4 The Islamic Headscarf Issue: A Discrepancy between the Courts? 322

11.4.1  The Difference between the Legal Frameworks of the Courts in  
the Islamic Headscarf Case  322

11.4.2 The Difference in the Burden of Proof for the Applicants 323
11.4.3 The Difference in the Burden of Proof for the States 325

11.5 The Best of Both Worlds 326
11.6 The European Non-Discrimination Regimes: Same Same, but Different 329



xvi

Table of Contents 

Samenvatting (Summary in Dutch) 331
Bibliography 347
Table of Cases 361
Index 369
Curriculum Vitae 375

 
 



lIst of AbbrevIAtIons

xvii

AG   Advocate General
CoE  Council of Europe
EC   European Community
EC Treaty Treaty establishing the European Communities
ECHR  European Convention on Human Rights and Fundamental Freedoms
ECJ   Court of Justice (instance of the Court of Justice of the European 

Union)
EComHR European Commission of Human Rights
ECSC  European Coal and Steel Community (1951)
ECtHR  European Court of Human Rights
EEC  European Economic Community (1957)
ETC  Equal Treatment Commission (the Netherlands)
EU   European Union
FRA  EU Agency for Fundamental Rights
GOR  Genuine Occupational Requirements
O.J.  Official Journal of the European Union
Prot.  Protocol
ToA  Treaty of Amsterdam (1997)
TEU  Treaty on European Union (revised by Treaty of Lisbon, 2007)
TFEU   Treaty on the Functioning of the European Union (ex EEC and EC 

Treaty)
UK   United Kingdom of Great Britain and Northern Ireland
UN   United Nations





IntroductIon





chAPter 1
IntroductIon

3

1.1 the IslAmIc heAdscArf controversy In euroPe

Europe, 10 January 2012. A High Court in one of the EU Member States made a 
preliminary reference under Article 267 TFEU to the European Court of Justice in 
Luxembourg concerning the interpretation of the principle of non-discrimination 
in relation to the wearing of the Islamic headscarf at work.1 A while ago, a public 
secondary school dismissed a 25-year-old woman who refused to remove her 
headscarf while carrying out her professional duties as a teacher. The woman of 
Moroccan origin is a recent example of a Muslim immigrant woman caught in wide-
ranging debate in Europe over the wearing of Islamic headscarves in employment. 
The school’s headmaster explained the dismissal with a reference to a legal measure 
which stipulates that a public workplace must be absolutely neutral in terms of 
symbols that show a personal conviction, such as religious and political symbols. 
R. de Bergues, the woman’s lawyer, started national proceedings against the state 
claiming multiple discrimination on grounds of religion, sex and race/ethnic origin. 
He said “it seems that this specific group [Muslim women who are immigrants or 
descendants of immigrants] is hampered in working in the civil service”. The clash 
between the teacher and the state again highlights the controversy of the Islamic 
headscarf in Europe. Perhaps the Luxembourg Court can resolve the persistent 
multicultural issue of the Islamic headscarf.

The controversy of the Islamic headscarf is one of the many multicultural issues 
in Europe.2 Other issues would be, for instance, the ritual slaughter of animals, the 
refusal to shake hands with someone of the opposite sex and the circumcision of 
young children. European states are faced with complex multicultural issues as a 
result of decades of immigration of all kinds of groups to and within Europe. One 

1 This is merely a fictitious example of an Islamic headscarf case ending up in Luxembourg. This 
example is independent of the legal case study that is discussed in Chapters 4, 7 and 10. The 
legislation, literature and case law in this research were last updated in March 2012. 

2 See McGoldrick 2006. See also Loenen & Goldschmidt 2007. In several Western European countries 
heated discussions have taken place about these issues. For instance, in relation to “not shaking 
hands”, in the Netherlands there are some (non-binding) judgements by the Dutch ETC: 1998-94, 
1998-95, 2002-22, 2006-220, 2006-221, 2006-51, 2006-202, 2007-180, 2007-181, available at: 
http://www.cgb.nl. Furthermore, the Dutch Courts have also issued some binding judgements: Case 
nos. SBR 07/184, SBR 07/1116 and SBR 07/1332, available on http://www.rechtspraak.nl.
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large minority group is formed by Muslim immigrants from, especially, Turkey and 
Morocco.3 Today, most governments expect these groups to integrate into society and 
to adopt Western standards of norms and morals. Some minority groups, however, hold 
on to their original culture, custom, religion or belief, ethnicity etc. It is noticeable, 
especially in the political debate, that governments struggle with the question of how 
to address conflicts between multiculturalism and integration.
 As said, a large proportion of immigrants and the descendants of immigrants are 
followers of the Islamic religion. In general, there is, nowadays, a rather critical if 
not negative attitude towards this religion. In particular, the wearing of the Islamic 
headscarf seems to be a target for critics. Some European states want to limit the 
wearing of the Islamic headscarf, but wonder to what extent this is possible. Indeed, 
there is tension between, on the one hand, controlling the wearing of an Islamic 
headscarf and, on the other, constitutional principles such as the prohibition of 
discrimination and the right to freedom of religion. The term “Islamic headscarf 
issue”, which is used throughout this dissertation, refers to this tension.4

 What is striking is that European states deal with the Islamic headscarf in different 
ways. For instance, France goes rather far and prohibits the wearing of the Islamic 
headscarf by pupils in public primary and secondary schools.5 The implementation 
of this rule, however, is applicable to all civil servants.6 The particular measure 
prohibits all conspicuous symbols that show a personal conviction and not merely 
the headscarf. It should be noted that in France there is a strong conception that a state 
should refrain from (the suggestion of) privileging any particular, political, religious 
or personal opinion. In Germany, some federal states have adopted legislation that 
prohibits the wearing of the Islamic headscarf by teachers.7 In some of these federal 
states the wearing of Western religious symbols, like the Christian cross, is permitted. 
In the Netherlands and the UK, the wearing of the headscarf in this context is (still) 
allowed. Nevertheless, there is an ongoing debate as to whether to prohibit this in the 
police force and the judicial system. In Denmark, a law has been amended stating 

3 Immigration was caused by, for instance, the colonial history of European states. Furthermore, the 
need for foreign labour in the 1960s provided for an influx of immigrants, especially from Turkey 
and Morocco. An-Na’Im 2007, p. 46. See also Bell 2002, p. 55 and 56.

4 Similarly, “multicultural issues” refers to the tension between controlling or limiting cultural or 
religious expressions of immigrants and the right to non-discrimination and the freedom of religion. 

5 LOI n° 2004-228, 15 march 2004. See also “PrO.J.et de loi Laïcité – Port de signes ou de tenues 
manifestant une appartenance religieuse dans les écoles, collèges et lycées publics”, available at: 
http://www.senat.fr/rap/l03-219/l03-219.html (last accessed 10 August 2012).

6 McGoldrick 2006, p. 73.
7 See Mahlmann 2003; Schiek 2004; Gallala 2006, p. 597 and Sacksofsky 2009. See also The 

Veil PrO.J.ect, Research Results, Comparison of Legal Situation in Germany, p. 3, available at:  
http://www.univie.ac.at/veil/Home3/index.htm (last accessed 10 August 2012).
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that Danish judges are not allowed to be dressed or appear in a way that demonstrates 
religious or political affiliation.8

1.2 euroPeAn suPervIsIon

The diversity between EU Member States regarding multicultural issues, such as the 
Islamic headscarf, and the adoption of two EU non-discrimination Directives brings 
the focus to the question of how the ECJ would handle a claim of non-discrimination. 
Especially since these multicultural issues often embrace multiple grounds or 
conflicting claims of non-discrimination.
 Prior to 2000, EU legislation on non-discrimination in the workplace on grounds 
of nationality and sex was already in place. It was considered that there was no need 
to adopt other standards, considering that economic policy had always been the main 
objective of the EU. However, aspirations shifted and the EU became increasingly 
involved in social policy. This provided leeway for extending the non-discrimination 
catalogue to the grounds of race or ethnic origin, religion, disability, age and sexual 
orientation. Indeed, in 2000, two new directives were adopted that set out an elaborate 
legal framework: Directives 2000/43 and 2000/78.9 Later, the EU also adopted 
Directive 2006/54, which recasts the equality and non-discrimination framework for 
the ground of sex in the field of employment.10 

8 The Danish Act on the Administration of Justice, Bill no. L98, 2008-09. See for a comparative 
analysis of the different approaches to the Islamic headscarves in Germany, Belgium, Denmark, 
Spain, Great Britain and the Netherlands, Les Documents de Travail du Sénat, série Législation 
Comparée, Le port du foulard islamique à l’école, no. 128, November 2003. See also the ongoing 
new opinions on the Islamic headscarf in Europe on the website of the Strasbourg Consortium under 
“news”, available at: http://www.strasbourgconsortium.org (last accessed 10 August 2012). 

9 Directive 2000/43/EC of 29 June 2000 implementing the principle of equal treatment between 
persons irrespective of racial or ethnic origin, O.J. 2000, L 180/22 and Directive 2000/78/EC 
of 27 November 2000 establishing a general framework for equal treatment in employment and 
occupation, O.J. 2000, L 303/16. 

10 Directive 2006/54/EC of 5 July 2006 on the implementation of the principle of equal opportunities 
and equal treatment of men and women in matters of employment and occupation (recast), O.J. 
2006, L 204/23. See also a new Directive in the field of goods and services: Directive 2004/113/EC 
of 13 December 2000 implementing the principle of equal treatment between men and women in 
the access to and supply of goods and services, O.J. 2004, L 373/37. Directive 2006/54 has recast 
the following Directives: Directive 75/117/EEC of 10 February 1975 on the on the approximation 
of the laws of the Member States relating to the application of the principle of equal pay for men 
and women, O.J. 1975, L 45/19; Directive 76/207/EEC of 9 February 1976 on the implementation 
of the principle of equal treatment for men and women as regards access to employment, vocational 
training and promotion, and working conditions, O.J. 1976, L 39/40; Directive 86/378/EEC of 
24 July 1986 on the implementation of the principle of equal treatment for men and women in 
occupational pension schemes, O.J. 1986, L 225/40; Directive 97/80/EC of 15 December 1997 
on the burden of proof in cases of discrimination based on sex, O.J. 1998, L 14/6 and Directive 
2002/73/EC of 23 September 2002 amending Council Directive 76/207/EEC on the implementation 
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 Despite the growth of non-discrimination legislation, to date there is still 
uncertainty about the legal approach of the ECJ in cases of multicultural conflicts, 
which is simply caused by a lack of cases. So far, there have only been two cases 
on race discrimination and none on religious discrimination. EU Member States 
are obliged to implement the non-discrimination Directives in their national laws. 
Considering the vast amount of national case law on multicultural issues it is only 
a matter of time before a national court will refer a preliminary question to the ECJ 
about the interpretation of the Directives. The approach of the ECJ will be particularly 
interesting, given the diversity between European states concerning these issues, 
whereas the EU intends to create a uniform non-discrimination standard in all EU 
Member States by adopting Directives that provide an overarching legal framework.11 
This asks for a thorough analysis of the Directives and, moreover, the possible legal 
approaches of the ECJ to (future) claims of discrimination in employment arising 
from multicultural conflicts. 
 Now an interesting problem comes into view, which forms the main topic of 
this research. The EU is not operating in a legal vacuum. With the adoption of 
the aforementioned non-discrimination Directives, there are now two European 
systems that set standards that apply to multicultural issues such as the Islamic 
headscarf. The CoE (1949) established a European system for the protection of 
human rights and fundamental freedoms. It created, among others, the ECHR and its 
additional Protocols, which sets a number of human rights standards in Europe. The 
Convention consists of two, almost identical, non-discrimination provisions, namely 
Article 14 ECHR and Article 1 of Protocol no. 12 to the ECHR. Moreover, it consists 
of a right to freedom of religion laid down in Article 9 ECHR.12 Actually, this latter 
provision is the prime one when it comes to approaching multicultural issues. As 
said, these issues often concern behaviour that is motivated by religion. The ECtHR, 
unlike the ECJ, has already received several complaints about a ban on the wearing of 
the Islamic headscarf and all of these have, so far, been assessed from the perspective 
of the right to freedom of religion.13 

of the principle of equal treatment for men and women as regards access to employment, vocational 
training and promotion, and working conditions, O.J. 2002, L 269/15.

11 Note that the choice for the legal instrument of a directive means that states have a certain margin 
as to how to organise the standards set in the directives. Furthermore, the non-discrimination 
Directives are so-called “minimum framework directives”, which means that Member States can 
always go beyond the level of protection set in the Directives and may maintain or introduce stricter 
regulations. See Amtenbrink & Vedder 2005, pp. 270-272.

12 Only when Contracting States have ratified Prot. no. 12 are they bound by the non-discrimination 
provision in this Protocol.

13 See, e.g., ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98); 
ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98); 
ECtHR, Dogru v. France, 4 December 2008 (Appl. no. 27058/05) and ECtHR, Kervanci v. France, 
4 December 2008 (Appl. no. 31645/04).
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 Accordingly, there is an important overlap between the EU non-discrimination 
Directives and the ECHR.14 This overlap mainly concerns the field of public 
employment. It means that the ECJ and ECtHR can both receive cases that deal with 
multicultural problems in the public workplace. In the EU context, such problems 
would potentially constitute discrimination on grounds of sex, race and religion. In 
the context of the ECHR, it may lead to discrimination, but may also potentially 
violate someone’s right to freedom of religion.15 Thus, a national measure that 
prohibits the wearing of conspicuous symbols, such as religious symbols, can be 
assessed in both legal regimes. Clearly, this spurs the key question whether the 
non-discrimination standards of the EU and ECHR and the legal approaches of the 
ECJ and ECtHR are similar or whether they show differences. If, indeed, there are 
differences, it is not inconceivable that these may lead to different outcomes. This is 
an undesirable situation considering the judgements of both Courts are binding for 
states. It should already be mentioned a difference in the Courts’ assessment does not 
necessarily lead to conflicting verdicts. Confusion for the Member States as to how 
high to set the standard of protection against discrimination could arise and should be 
avoided. Further, conflicting judgements could damage the legal certainty as to the 
interpretation of the principle of non-discrimination in European states. 

Nevertheless, the forthcoming accession of the EU to the ECHR “would 
minimise the risk of the two courts arriving at diverging interpretation of human 
rights standards”.16 The ECHR offers a minimum protection against discrimination.17 
Therefore, EU non-discrimination law can always provide stricter regulations and it 
is not necessary that the EU changes its approach to discrimination as long as it offers 
more protection.18 

1.3 objectIve, reseArch QuestIon And delImItAtIon

The main objective of this legal research is to map the similarities and differences 
between the approach of the ECJ and ECtHR in cases of alleged discrimination 
in public employment. Its purpose is to disclose whether there are inconsistencies 
between the legal regimes that can lead to discrepancies between the case law. The 
comparison of the regimes is not exhaustive, which means that only those similarities 
and differences are examined that may potentially lead to discrepancies. Furthermore, 
the research does not have the aim to resolve possible conflicts or to go into the 

14 Note that all EU Member States are parties to the ECHR. States are required to become a member 
of the ECHR upon accession to the EU.

15 Further on in this dissertation it will be explained that the ECJ does not receive individual complaints, 
but a preliminary referral by a national court.

16 Kuijer 2011, p. 21.
17 Art. 53 ECHR.
18 See Callewaert 2010, p. 102.
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manner in which the regimes interact or influence each other. There is one topic that 
receives specific attention in this dissertation and that is the Islamic headscarf issue.19 
This issue forms a helpful tool to come to the main objective. The objective has led 
to the following research question:

In light of the Islamic headscarf issue, what are the similarities and differences 
between the ECJ’s and the ECtHR’s assessment of alleged discrimination on 
grounds of sex, race and/or religion in public employment?

The research question gives an indication of what is going to be discussed in this 
dissertation. It further shows what is not going to be discussed. In other words, the 
central question forms the beacon that guides one through the enormous amount of 
legislation, case law and literature on the topic of European non-discrimination law 
and the right to freedom of religion. Therefore, it is useful to consider the research 
question in more detail. 

In Light of the Islamic Headscarf Issue 
The discussion in Europe on the wearing of the Islamic headscarf in public employment 
is the seed that started this research. As said above, the European diversity on this 
issue has spurred the (sub-)question of how the ECJ would deal with this issue when 
receiving a preliminary question. The inclusion of this topic in the research question 
has several purposes which will be discussed elaborately in section 1.5. However, 
one purpose is relevant to already highlight in this subsection. 
 The field of non-discrimination is quite extensive and touches upon a range of 
issues, which cannot all be dealt with. The inclusion of the words “in light of the 
Islamic headscarf issue” has the aim of delimiting the research. It refrains from taking 
an approach which is too broad as regards the field of non-discrimination. Firstly, the 
Islamic headscarf touches upon three non-discrimination grounds, namely sex, race 
and religion. Accordingly, only these grounds are the subject of the research. Secondly, 
it is necessary to include a discussion of the right to freedom of religion (Article 9 
ECHR). Other provisions, such as Article 8 ECHR (private and family life) and Article 
2 of Protocol no. 1 to the ECHR (the right to education), will not be addressed in great 
detail. Thirdly, in light of the Islamic headscarf issue it is only relevant to examine 
the concepts of direct and indirect discrimination. Thus, the EU concepts of (sexual) 
harassment and incitement to discrimination will not be considered. Furthermore, 
only Recast Directive 2006/54 is interesting to study in detail. Topics such as part-
time work, equal pay for equal work, parental leave and maternity leave will not 
be addressed separately. In addition, the religious ethos exception of Article 4(2) of 

19 The specifics about the role of the Islamic headscarf issue are explained below in section 1.5.
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Directive 2000/78 and the concept of positive discrimination are also left out of the 
discussion.20

Similarities and Differences
The research focuses on mapping the similarities and differences between the 
European legal regimes in the field of non-discrimination in public employment. 
Accordingly, a comparison is made between these regimes. It concerns a theoretical 
comparison of the non-discrimination provisions and the Courts’ assessment of these 
provisions in concrete cases. Not all elements of the provisions and assessment are 
compared. The comparison is restricted to those elements that are decisive in the 
assessment of the Courts. Indeed, a difference between elements that may be decisive 
for the outcome of a case can lead to diverging case law. 
 It is not only relevant to look at the differences. It is also important to draw 
conclusions about aspects of non-discrimination that are similar in both systems.  
 The term conflict is deliberately not mentioned in the research question. It would 
imply that this research aims to discover conflicts and present solutions. This is not 
the preferred approach. It would, firstly, be difficult to provide a reliable answer to the 
question of whether there is a conflict between the case law of the ECJ and ECtHR 
in the field of non-discrimination in employment. After all, the ECJ has, so far, made   
no statements about discrimination on grounds of religion and limited statements 
on race discrimination. Secondly, in addressing the issue of conflict, it is difficult to 
escape an elementary discussion of the relationship between the EU/ECJ and CoE/
ECtHR. For instance, it brings up the question of the accountability of states under the 
Convention for compliance with EU rules or judgements. It may, furthermore, bring 
aboard the subject of the accession of the EU to the ECHR and its implications.21 
This relationship is a complex and large-scale topic, which deserves a dissertation in 
itself.22 It follows that the research is limited to similarities and differences. 

The ECJ and ECtHR 
It is clear that the EU and the CoE are the two prominent European institutions when 
it comes to the field of non-discrimination. As said, since 2000, the EU has increased 
its influence in the field of non-discrimination by expanding the scope of application 
and the grounds of non-discrimination. This expansion calls for a thorough study of 
the new standards and decisions, especially taking into account that the ECJ may now 

20 See, e.g., De Vos 2007 for more information on the concept of positive action under Directives 
2000/43 and 2000/78.

21 Note that minor attention is paid to this topic in Chapter 11, section 11.6.
22 See, e.g., the dissertation by R. Lawson on the relationship between the ECHR and the EU: Lawson 

1999. See also Lock 2009; Callewaert 2010; Lock 2010; Jacqué 2011 and Weiß 2011 for a discussion 
of the accession of the EU to the ECHR.
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receive preliminary questions about different multicultural issues. The CoE and its 
important human rights Convention have had a long track record when it comes to 
dealing with multicultural issues. The supervisory institution, the ECtHR, has dealt 
with several cases, mostly under the heading of the right to freedom of religion. 
Consequently, important topics to be discussed are the non-discrimination standards 
of these two systems. Perhaps even more important is the application of the provisions 
by supervisory bodies: the ECJ and ECtHR. After all, it is up to the Courts to interpret 
these provisions. Especially in “open systems”, such as the ECHR, the interpretation 
of the Courts is of great value. Besides the provisions and the approaches of the 
Courts the characteristics of the regulatory process and regimes may also be relevant.
 This research will focus on a comparison of these two regimes when it comes 
to issues of discrimination or the limitation of religious manifestation in public 
employment. The regimes show an overlap in this respect. The supervisory 
institutions, the Courts, can receive similar claims of discrimination. This results 
in a necessity to compare the assessments of the Courts concerning such claims. It 
should be noted that the ECJ does not receive individual complaints, but questions of 
national courts about the interpretation of EU law. This, however, does not mean that 
the assessments of the Courts in terms of non-discrimination in employment cannot 
be compared. The focus of the research is on European non-discrimination law and 
therefore the relevant provisions of the ICCPR, CERD and CEDAW are left out of 
the discussion. 
  The sequence of discussion is deliberately chosen. It is logical to firstly discuss 
the legal regime of the EU and, subsequently, the CoE considering the emergence 
of the subject. To put it concisely, the first big question mark appeared as regards 
the “new” non-discrimination Directives and the possibility of receiving issues 
such as the Islamic headscarf. The next question that came into play was what the 
overlap with the regime of the CoE will bring about. A second reason why the EU 
is firstly discussed is that within this regime, contrary to the CoE, the concept of 
indirect discrimination is much developed. Influenced by the EU approach to indirect 
discrimination, the ECtHR has, since 2007, explicitly recognized this concept in 
its case law. Considering the importance of this concept in the discussion, it seems 
logical to first deal with the legal regime that initially developed this concept.

Assessment of Alleged Discrimination 
The focus of the examination of the two European regimes lies with the European 
Courts’ assessment of alleged discrimination in public employment on grounds of sex, 
race and/or religion. The legal provisions provide the framework for the assessment. 
For instance, the definition of discrimination gives the Courts a model as to how to 
apply the concept in a particular situation. The actual approach and the argumentation 
of the Courts form the legal assessment. It is not the key aim to find out what the 
outcome of the assessment of the Courts will be. This will be difficult to predict, in 
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particular as regards the ECJ. This is in line with the aim of mapping similarities and 
differences instead of conflicts and solutions. 
 The research question speaks of alleged discrimination, because in a legal 
procedure it cannot be a priori assumed that there is discrimination. In the first 
instance, this is merely an assertion by the applicant. Only at a later stage of the 
assessment (justification) may it be assumed that there is discrimination. It is the task 
of the state to prove the contrary.

Talking about discrimination in the public workplace, an automatic and logical 
response is to compare the legal non-discrimination frameworks or provisions of 
the EU system to that of the ECHR system. However, a comparison of the two non-
discrimination frameworks and the assessment thereof will not be sufficient. At the root 
of this research lies the confrontation of European states with complex multicultural 
issues. Western norms may conflict with manifestations of minority religions. The 
topics of conflict are diverse.23 As said, the ECtHR primarily deals with these cases in 
the framework of the right to freedom of religion.24 In the second instance, the ECtHR 
may say something about the conflict from the perspective of non-discrimination. 
This approach might change somewhat due to the recent ratification of Protocol no. 
12 to the ECHR, which consists of an independent provision on non-discrimination. 
It follows that, next to a comparison of the non-discrimination regimes, it is essential 
to also make a comparison between the non-discrimination regime of the EU (mainly 
Directive 2000/78) and the freedom of religion framework of the ECHR (Article 9 
ECHR).
 The research takes into account three EU non-discrimination frameworks that 
apply in the field of employment, namely Directives 2006/54, 2000/43 and 2000/78. 
The obvious reason for this is that the three grounds in question are spread across 
these Directives. There is another legally binding document that provides relevant 
provisions on equality, non-discrimination and the right to freedom of religion, namely 
the Charter of Fundamental Rights of the EU.25 So far, the ECJ has applied this Charter 
more as a source of confirmation and inspiration than as a primary legal basis.26 The 
Directives can be seen as a lex specialis of the Charter.27 Therefore, the focus of this 
research is on the non-discrimination Directives. Where relevant, a reference is made 
to the Charter. In the ECHR system there are two non-discrimination provisions, 

23 See section 1.1 for some other examples of multicultural issues.
24 It is also common that a combination is used of art. 9 ECHR with art. 14 ECHR and/or art. 1 of Prot. 

no. 12. There are, of course, various legal bases available in the ECHR that, depending on the facts 
and circumstances, can be used to settle a case, such as art. 8 ECHR and art. 2 of Prot. no. 1.

25 Since 2009 the Charter has been legally binding.
26 Morijn 2011, pp. 54 and 55. 
27 See, e.g., ECJ, Hennigs, 2011 (Case nos. C-297/10 and C-298/10) paras. 46, 52 and 78. In this case 

the ECJ stated: “the principle of non-discrimination on grounds of age, enshrined in primary law in 
Article 21 of the Charter, as given specific expression by Directive 2000/78”.
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namely Article 14 ECHR and Article 1 of Protocol no. 12 to the ECHR.28 Furthermore, 
there is the right to freedom of religion in Article 9 ECHR.

Case

Non-
Discrimination

Basis

Directive
2006/54

Directive
2000/43

Directive
2000/78

Case

Non-
Discrimination

Basis

Religion
Basis

Art. 14 ECHR Art. 1 of
Prot. no. 12 Art. 9 ECHR

Figure 1.1. Relevant legal bases in the EU non-discrimination framework and the ECHR.

On Grounds of Sex, Race and/or Religion
The research is limited to the non-discrimination grounds of sex, race and 
religion.29 This is a delimitation considering that the EU also prohibits employment 
discrimination on grounds of nationality, disability, age, and sexual orientation.30 The 
assessment of the ECJ in cases of age discrimination also plays a role. As said, there 
is virtually no case law on race and religious discrimination.31 However, there are 
a considerable number of age discrimination cases. The ECJ’s assessment thereof 
gives clues as to its possible approach in cases of race and religious discrimination. 
Note that the case law on age discrimination is built on cases of sex discrimination. 
Therefore, the vast amount of sex discrimination cases remains the prime example. 
Additionally, the non-discrimination provisions of the ECHR include an open-ended 
list of non-discrimination grounds. The research does not go into the definitions of 
sex, race or ethnic origin and religion or belief.32 

28 It can already be mentioned that these non-discrimination provisions will be addressed as one, since 
the provisions are similar and require identical tests.

29 Note that both European regimes also include “belief” next to “religion”. In this dissertation 
reference is only made to “religion”. 

30 See, e.g., Bell 2001; Whittle 2002 and Hosking 2006 for a discussion of the EU protection against 
discrimination on grounds of sexual orientation and disability. 

31 Here a remark must be made on the terminology used. Most authors use the term race discrimination. 
The Oxford Dictionary of Law (2009) also refers to race discrimination and not racial discrimination. 
In legal literature it is noticeable that the term religious discrimination is used and not religion 
discrimination. Therefore, in this dissertation the terms race and religious discrimination are used. 

32 See, e.g., Busstra 2010, pp. 33-34 for a discussion on the meaning of race and ethnic origin. 
See, e.g., Gijzen 2006, pp. 284-291 for a discussion on the meaning of religion or belief under 
Directive 2000/78. See, e.g, Gunn 2003 for more information on the definitions of religion or belief.
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 The first reason for the limitation to these grounds has been stated above. In 
short, the comparison of the legal regimes is observed in light of the Islamic 
headscarf dilemma. This dilemma involves multiple non-discrimination grounds.33 
As Skjeie states: “the Muslim headscarf [is] often depicted as the paradigm symbol 
of intersectionality in legal discourse”.34 The Islamic headscarf is considered to be a 
religious symbol. It should be mentioned that Islamic women may wear a headscarf 
for different reasons. But the point of departure in this dissertation is that the Islamic 
headscarf is an expression of religion and, thus, is a religious symbol.35 Further, 
only women wear an Islamic headscarf.36 Finally, mostly persons with a certain 
race or ethnic origin wear a headscarf. These persons most often have an immigrant 
background, for example persons from Turkey and Morocco often wear a headscarf. 
As a second reason, it is an interesting fact that these three grounds are covered 
by three separate EU non-discrimination Directives, namely Directives 2006/54, 
2000/43 and 2000/78. The protection that is guaranteed in these Directives is not 
the same. The Directives differ, for instance, in terms of their scope of application 
and the possibilities for making an exception to discrimination. This differentiation 
is an additional interesting aspect that will be highlighted in the research. Finally, a 
selection of grounds had to be made considering the limited size of the dissertation. 
 The use of “and/or” demonstrates that not only singular discrimination is 
addressed. The Islamic headscarf issue can be said to potentially constitute multiple 
discrimination, namely intersectional discrimination. This type of discrimination is 
characterized by the impossibility of separating it into single grounds.37

In Public Employment
The scope of the EU non-discrimination Directives 2006/54 and 2000/43 go beyond 
the field of employment. Sex discrimination is also prohibited in the context of 
occupational social security schemes.38 In addition, Directive 2004/113 protects 
against sex discrimination in the field of goods and services.39 Race discrimination 

33 See, e.g., Loenen 2009, pp. 314-315.
34 Skjeie 2009, p. 303.
35 See Werdmölder 2007 for an overview of the different meanings of the headscarf.
36 There are minor exceptions. In some African and Arab countries men also cover their heads. 

However, it can be questioned whether they do this for religious reasons.
37 See, e.g., Crenshaw 1993, Hannett 2003 p. 68 and the European Network of Legal Experts in the 

Field of Gender Equality, Multiple Discrimination in EU Law Opportunities for legal responses to 
intersectional gender discrimination? 2009, available on the website of the European Commission: 
http://ec.europa.eu/justice/gender-equality/files/multiplediscriminationfinal7september2009_en.pdf 
(last accessed 10 August 2012). See also Fredman 2005 (2) and Makkonen T., Multiple, Compound 
and Intersectional Discrimination: Bringing the Experiences of the most Marginalized to the Fore, 
2002, pp. 1-67, available at: http://web.abo.fi/instut/imr/norfa/timo.pdf (last accessed 10 August 2012).

38 Art. 7 of Directive 2006/54. 
39 Art. 3 of Directive 2004/113.
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has the broadest protection and is prohibited in the field of social protection (including 
social security and healthcare), social advantages, education, and access to and the 
supply of goods and services (including housing).40 However, the directive that 
prohibits religious discrimination, Directive 2000/78, only applies in the sphere of 
public and private employment.41 Consequently, this research is limited to the field 
of employment. A second reason for this delimitation is that the tension between 
European states that take national measures that limit multicultural expressions and 
the right to non-discrimination and freedom of religion often occurs in the context 
of employment. In addition, the ECHR also covers situations of employment. 
Obviously, the search for similarities and differences between the European standards 
and approaches of the Courts is only interesting insofar as there is an overlap between 
the European standards and jurisdictions. As said, the EU non-discrimination regime 
is applicable to both the private and public employment sector. However, the ECHR 
is mainly applicable in the public sector. Although it can be argued that the ECHR 
has an indirect horizontal effect and, thus, may also apply to private employers, 
the Convention still addresses the Contracting States. It follows that the research is 
limited to the field of public employment.

1.4 methodology 

This legal research is confined to a detailed examination of legislation, case law, 
academic literature and a case study. There is an enormous amount of materials 
available on EU non-discrimination law and the ECHR. This constitutes a challenge 
in finding the essential points that contribute to the comparison between the two 
regimes. Regarding all information the following question must be asked: “is this 
piece of information necessary to make a successful comparison?” Here, the method 
of a legal case study is especially important. It helps to make a distinction between 
the main central issues and side issues. This method is discussed in a separate section 
below. 
 Firstly, the legislation that is important for this research mostly lies in the domain 
of the EU and CoE. The primary sources are the EU non-discrimination directives 
and the ECHR. Besides the Directives, the accompanying explanatory memoranda 
may also be relevant.42 These memoranda often give a good overview of existing 
legislation and provide useful background information in relation to equality and 

40 Art. 3 of Directive 2000/43. 
41 Art. 3 of Directive 2000/78.
42 See, e.g., Commission, Proposal for a Council Directive establishing a general framework for equal 

treatment in employment and occupation, COM (1999) 565 final. See also Commission, Proposal 
for a Directive of the European Parliament and of the Council on the implementation of the principle 
of equal opportunities and equal treatment of men and women in matters of employment and 
occupation, COM (2004) 279 final.
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non-discrimination. Moreover, an explanation is given concerning the provisions in 
the Directives. There are other official EU documents that provide information on the 
interpretation of the principle of equality and non-discrimination, such as resolutions, 
recommendations, communications and Commission staff working documents.43 
 Compared to the EU, there are not many accompanying documents of the CoE 
that give an explanation of the human rights provisions in the ECHR. This has 
to do with the character of the Convention. It was drafted in 1950 and since then 
has not changed. However, there have been 14 protocols added to the ECHR. The 
Convention is considered as a living instrument, which means that its content and 
meaning may change to accommodate new situations. It is thus logical that the rights 
and freedoms of the Conventional have a general and open formulation. Accordingly, 
it is more important to look at the case law of the ECtHR, since the Court interprets 
the concepts used in the Convention. Note that there is an interesting Explanatory 
Report on Protocol no. 12 that gives some guidelines as to how to interpret the text of 
the non-discrimination provision.44

 The different EU legislative sources and the accompanying documents are 
especially important considering the limited case law on race and religious 
discrimination. The documents may provide some assistance in the interpretation 
of unclear provisions. Hence, it gives clues as to the possible legal approach of 
the ECJ. In contrast, as said, the ECtHR has for the most part developed the open-
ended formulated religion and non-discrimination provisions. Therefore, for a good 
understanding of these provisions, it is especially important to look at this case law. 
Most information is accessible on the internet. The European institutions offer several 
search engines. Especially the search engine Eur-lex, Pre-lex and Oeil offer a good 
tool to peddle through the vast amount of EU documents.45 
 Secondly, it was already mentioned that an examination of the case law is very 
important in order to gain an insight into the meaning of the relevant provisions 
and, moreover, the legal assessment of the two European Courts. Therefore, case 
law constitutes an importance source of information for this research. Further, the 

43 See, e.g., Council Resolution on the fight against racism and xenophobia in the fields of employment 
and social affairs, O.J. 1995, C 296/13; European Council Consultative Commission (1995) “Final 
Report” Ref. 6906/1/95 Rev 1 Limite RAXEN 24; Communication from the Commission to the 
Council, the European Parliament and the Economic and Social Committee (2003), Updating and 
simplifying the Community acquis, COM (2003) 71 final and Commission staff working document 
accompanying the Proposal for a Council Directive on implementing the principle of equal treatment 
between persons irrespective of religion or belief, disability, age or sexual orientation, COM (2008) 
426 final.

44 See, e.g., Explanatory Report to Prot. no. 12, available at: http://conventions.coe.int/treaty/en/
reports/html/177.htm (last accessed 10 August 2012).

45 See the Eur-lex database, available on http://eur-lex.europa.eu/RECH_menu.do?ihmlang=en. See 
the pre-lex database, available on: http://www.consilium.europa.eu/documents/access-to-council-
documents-public-register/search-in-the-register?lang=en. The Oeil database is available on: http://
www.europarl.europa.eu/oeil/home/home.do?lang=en. 



16

Chapter 1 

analysis thereof is an essential method to reach an answer to the research question. 
For instance, both Courts have developed the concept of indirect discrimination. To 
examine whether the Courts have a similar or different approach to this concept, it 
is thus essential to examine the case law on the concept of indirect discrimination. 
Note that in the EU context, the development, in turn, initiated the adoption of a 
definition of this concept. Next to the examination of the case law of the Courts, it is 
also necessary to examine the opinions of the AGs of the ECJ and the concurring and 
dissenting opinions of judges of the ECtHR.46 The first is published before the ECJ’s 
judgements and is often more elaborate on the issue under review than the Court is. 
The argumentation is supported by different sources in endnotes, which can be useful 
for finding further information. The latter opinions, if present, are attached to the 
judgement. These give a better understanding of the argumentation of the ECtHR. 
Case law can easily be found via the search engines of Eur-lex, the Curia search form 
and Hudoc.47 
 In addition, it is relevant to also take note of national case law on certain issues. 
For example, there is little or no useful European case law available on the topic 
of multiple discrimination, whereas there are some national cases that may be 
valuable.48 Furthermore, there is also some national case law on various multicultural 
issues. One example of a national institution that provides interesting (non-binding) 
cases is the Dutch ETC.49 National cases are especially relevant when states have 
non-discrimination legislation that is strongly based on EU law, like the UK and the 
Netherlands.50 
 Thirdly, the research is for a large part based on an analysis of the academic 
literature. There are several authors who have carried out a thorough investigation 
into various aspects of European non-discrimination law. Furthermore, there is ample 

46 The AGs assist the ECJ. “They are responsible for presenting, with complete impartiality and 
independence, an ‘opinion’ in the cases assigned to them”. See for more information the website of 
the Court, available on http://curia.europa.eu. 

47 See the Curia search form, available on: http://curia.europa.eu and the Hudoc database, available on: 
http://www.echr.coe.int/ECHR/homepage_en. 

48 Note that the European Commission did request the European Network of Legal Experts in the Field 
of Gender Equality to provide a report on legal problems related to gender equality and multiple 
discrimination. See the European Network of Legal Experts in the Field of Gender Equality, 
Multiple Discrimination in EU Law Opportunities for legal responses to intersectional gender 
discrimination?2009, available on the website of the European Commission: http://ec.europa.eu/
justice/gender-equality/files/multiplediscriminationfinal7september2009_en.pdf (last accessed 
10 August 2012).

49 Cases of the Dutch ETC are referred to as opinions and are available at: http://www.cgb.nl. Although 
these opinions are not legally binding, “they enjoy a high authority and are followed in most cases”. 
Schiek, Waddington & Bell 2007, p. 21. 

50 Sandberg 2011, pp. 100-130. For instance, when there is an issue concerning religion, this is 
often approached via the route of non-discrimination in the UK and the Netherlands, whereas in 
other states, such as France, it is assessed from the perspective of the right to freedom of religion. 
Sandberg 2011, p. 110. See also, e.g., Dutch ETC, Opinions 2008-12 and 2008-14.



17

Introduction

literature available that deals with Article 9 ECHR, the right to freedom of religion. 
Different reliable authors have carried out detailed analyses of EU non-discrimination 
law and the relevant provisions of the ECHR. Moreover, much is written on the case 
law of the ECJ and ECtHR. The current research builds on this information. In other 
words, the results that reliable authors have published are used in this research. It 
is not useful to extensively investigate the vast amount of case law available on a 
certain topic when this has already been done by other academics. This does not 
mean that the information gathered from authors must not be checked. The primary 
source is always verified. It follows that the legislative and case law analysis that is 
carried out in this research is largely supported by information from (hand)books and 
journal articles. Most books can be found in university libraries. In particular, the 
documentation centre of the Netherlands Human Rights Institute is accommodating. 
In addition, most legal journals can be accessed on the internet. 

1.5 A legAl cAse study: the IslAmIc heAdscArf cAse

1.5.1 The Purpose for using a Legal Case Study

Besides the examination of legislation, case law and academic literature a fourth 
research method is used: a legal case study. This method is different from the case 
study method that is regularly used in social sciences, which often consists of field 
research. The main part of this research consists of a detailed analysis of relevant 
European provisions and case law and, further, the comparison thereof. This exercise 
is a theoretical one. As will be explained below, there is a need for some sort of a 
practical component. Here, the legal case study plays a part. It means that the theory 
is again discussed, but now in light of a much debated practical issue. 
 There are a few purposes which are identifiable for using a legal case study. 
Firstly, a large part of the research is aimed at identifying and explaining the main 
elements in the Courts’ assessment of claims of discrimination in public employment 
on grounds of sex, race and religion.51 The identification of these elements is necessary 
for a successful comparison in this research. It should be mentioned that the legal 
approach to alleged discrimination of the EU and the CoE is comprehensive and it is 
not necessary or much less advantageous to compare the full set of non-discrimination 
rules. A case study contributes to the identification of the main elements. Moreover, it 
helps to highlight some of the difficulties that may be encountered by applicants and 
respondents and the Courts’ approach towards these difficulties. Further, it is a check 
on whether all relevant elements and difficulties in the theoretical part have been fully 
discussed. It follows that the case study functions as a searchlight. There will be an 
interaction between the theoretical non-discrimination framework and the case study. 

51 This includes the main elements of an assessment from the perspective of the right to freedom of religion. 
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This interaction means that, on the one hand, the case study contributes to finding and 
checking the main elements of assessment. On the other hand, the theory is applied 
to the case study. For instance, the test to demonstrate discrimination consists of a 
comparative element. The case study is used to show what exactly the difficulties 
may be that applicants encounter concerning the comparability. These difficulties 
might not be so clear-cut without the use of a case study. 
 A second purpose for using a legal case study is that it makes the research more 
accessible and less abstract. The research is rather theoretical and goes into great 
detail concerning the assessment of the Courts. There is a risk of losing sight of the 
big picture and the practical implications of the (potential) differences between the 
European systems. A concrete case can help to rise above the detailed specifics of 
the discrimination frameworks and the Courts’ assessment and to see it in its overall 
context. 
 Thirdly, the topic of the case study has been the seed that resulted in the above-
mentioned research question. Multicultural dilemmas in Europe initially brought 
about the idea of researching the similarities and differences between the two 
European non-discrimination regimes. Therefore, it is only logical to address a 
multicultural topic. It follows that a case study functions as a link between the theory 
and the underlying problematic issue.
 Fourthly, as explained in section 1.3, the topic of legal case study forms a 
justification why this research excludes a discussion of certain subjects, such as 
Article 8 ECHR (private and family life) and Article 2 of Protocol no. 1 to the ECHR 
(the right to education), the EU concepts of (sexual) harassment and incitement to 
discrimination, the concept of positive discrimination etc. It further explains why 
Article 9 ECHR is included in the comparison of the two European non-discrimination 
regimes. Therefore, addressing the research “in light of the Islamic headscarf issue” 
has the purpose of delimiting the research. Obviously there are down-sides to this 
approach. By using the looking glass of the Islamic headscarf issue certain issues 
are less relevant to discuss. For instance, other examples of (multicultural) dilemmas 
might show different problematic elements. For instance, a case study on the issue 
the refusal to shake hands with someone of the opposite sex in the workplace shows 
a conflict between fundamental rights. Further, a civil servant who refuses to wed 
persons of the same sex also shows such a conflict. Unfortunately, time constraint 
of the research requires that a choice for a topic is made. The topic of the Islamic 
headscarf is considered very suitable for a case study for several reasons which have 
already been discussed above. To repeat it in a nutshell, firstly, an interesting aspect 
of the issue is that it covers three grounds, namely religion, sex and race.52 As a 
consequence, all three non-discrimination Directives are involved in this case study. 
It will be particularly interesting to analyse the possible approaches of the ECJ. In 

52 See, e.g., Loenen 2009, pp. 314-315. 
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addition, the ECHR also offers more than one option to deal with the issue, namely 
there is a non-discrimination basis and a freedom of religion basis.53 Moreover, it 
is the question whether the grounds of religion, sex and race can be looked at in a 
separate manner or whether these are intersectional in nature. Secondly, the Islamic 
headscarf issue in public employment is an issue that falls within the jurisdiction of 
both the ECJ and the ECtHR. Finally, this topic has spurred heated discussions in 
many European states and is, thus, a contemporary problem in Europe. There are 
already several national and ECtHR cases that have dealt with the issue. 

1.5.2 The Islamic Headscarf Case

There are different ways of presenting the legal case study of the Islamic headscarf in 
this research. The case study can be described in a general manner without going into 
the factual details. The case can also be described more specifically or concretely, 
displaying certain facts and circumstances. The first approach is preferred. It provides 
more flexibility to also discuss contexts of different headscarf cases.
 The starting point of the case study is a national legal measure that prohibits civil 
servants from wearing conspicuous symbols in the workplace that show a personal 
conviction. The measure reads:

All civil servants are prohibited from wearing conspicuous symbols in the workplace 
that show a personal conviction, such as religious and political convictions.

The measure resembles a French law which forbids all conspicuous clothing and 
signs that manifest a religious adhesion in public primary and secondary schools.54 
Actually, in France all government employees are not allowed to wear religious 
symbols or other conspicuous symbols that show a personal conviction in the 
workplace.55 The fact that this case study is inspired by a French law shows that it 
is a contemporary case. Furthermore, as said above, in other European states similar 
measures are discussed.56 
 Beforehand it can be said that the national measure may have great implications 
for Muslim women who wear an Islamic headscarf in public employment. Their 
refusal to remove their headscarf would lead to dismissal. Furthermore, it would also 
lead to the rejection of job applications when applying for a job in public employment. 

53 So far, the issue has been primarily dealt with under the latter basis, namely Article 9 ECHR.
54 LOI n° 2004-228, 15 March 2004. See also “PrO.J.et de loi Laïcité – Port de signes ou de tenues 

manifestant une appartenance religieuse dans les écoles, collèges et lycées publics”, available at: 
http://www.senat.fr/rap/l03-219/l03-219.html (last accessed 10 August 2012).

55 See, e.g., McGoldrick 2006, p. 73.
56 See, e.g., McGoldrick 2006, pp. 205-219 for an overview of the Islamic headscarf debate in Europe. 

See also Vermeulen & Overbeeke 2009, pp. 109-113.
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A striking general consequence is that the group “Muslim immigrant women” may be 
seriously hampered from working in the public employment sector.
 A concrete case can eventually end up in Luxembourg and Strasbourg. In 
Luxembourg, the ECJ would receive a reference for a preliminary ruling under 
Article 267 TFEU (ex 234 EC). This would, for instance, come down to a national 
court asking whether the non-discrimination Directives 2000/78, 2006/54 and/
or 2000/43 preclude the above-mentioned national law. In Strasbourg, the ECtHR 
would receive a case in the form of an individual complaint by an applicant who is 
a victim of the particular law. Considering the existing case law, it is likely that such 
a complaint would be assessed within the legal framework of Article 9 ECHR. This 
research, however, will additionally analyse the case study from the perspective of 
Article 14 ECHR and Article 1 of Protocol no. 12 to the ECHR.

1.6 the euroPeAn regImes And theIr termInology

The topic of this research concerns two European institutions, namely the EU and 
the CoE. It seems useful to start off with some general background information on 
these institutions, their supervisory courts and the legal procedures available to deal 
with non-discrimination and religious issues. This, further, provides an insight into 
the terminology used in this research. Especially in the EU the terminology can be 
confusing considering the newly adopted Lisbon Treaty which changed several terms.  

1.6.1 The EU, the ECJ and the Preliminary Ruling Procedure 

The EU is an economic and political system between 27 Member States. The main 
objective has been an economic one, namely one of its main tasks is to create an 
internal market where persons, goods, services and capital can move around without 
distortion.57 In time, the EU has put more emphasis on human rights.58 A good 
example of this is the adoption of the Charter of Fundamental Right of the EU in 
2000. Moreover, European social policy has received more attention. This can be 
witnessed by the growing body of equality and non-discrimination regulations.
 In 1951, six European states signed a treaty that established the European Coal 
and Steel Community (ECSC).59 This was the start of European integration, which was 
followed by the Treaty of Rome (1957), which established the European Economic 

57 See art. 3 TEU. Other policy areas are, e.g., agriculture, climate action, culture, education, energy, 
the environment, combating fraud, external relations, EU citizenship, information technology, 
sport, transport etc. See the website of the EU for an overview of all policy fields, available at:  
http://europa.eu. 

58 See art. 3(5) TEU.
59 These six states were the Netherlands, Belgium, Luxembourg, Germany, France and Italy. Note that 

this treaty is not published in the O.J.
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Community (EEC) and the European Atomic Energy Community (Euratom). The 
EEC Treaty has been especially important for the creation of a European internal 
market. In 1992, the EEC Treaty was changed into the EC Treaty with the adoption 
of the EU Treaty, also known as the Treaty of Maastricht.60 In addition, the EU was 
created. This treaty is considered to be a major EU milestone. Some years later the 
Treaty of Amsterdam (ToA) (1997) and the Treaty of Nice (2001) made some changes 
to the Treaty of Maastricht.61 The first has been particularly important for the field 
of non-discrimination.62 For instance, Article 13 EC (post-Lisbon, Article 19 TFEU) 
was introduced into the EC Treaty, which provides a general non-discrimination 
provision. The Treaty of Nice added a sub-article to Article 13 EC.63 
 In 2009, another milestone was passed and the Treaty of Lisbon was adopted.64 
This treaty amends the previous treaties. It further brings an end to the European 
Communities (EC). The EC treaty is now called the “Treaty on the Functioning of 
the EU” (TFEU).65 The Treaty of Lisbon has also given legal status to the Charter of 
Fundamental Right of the EU. The ECJ has expressed that the Charter has the same 
legal value as the Treaties.66 As said, the provisions are, thus far, mostly used to affirm 
the existence of a right.67 In addition, the EU now has legal personality, which makes 
it possible that the EU shall accede to the ECHR.68 This accession is a requirement.69 
The forthcoming accession means an increase in the protection of human rights in 
Europe. It will make it possible that individuals bring complaints to the ECtHR about 
alleged human rights violations by EU institutions.70 Note that in this dissertation the 
term “EC law” is used where reference is being made to treaty articles and case law 
of the ECJ before the entry into force of the Treaty of Lisbon in 2009. 
 The Court of Justice of the EU is one of the institutions of the EU.71 Beforehand, 
the following remark must be made about the terminology. The Court of Justice of 

60 O.J. 1992, C 191.
61 O.J. 1997, C 340 and O.J. 2001, C 80.
62 See, e.g., Numhauser-Henning 2007.
63 This sub-article allows for the adoption of incentive measures by qualified majority voting rules in 

the Council.
64 O.J. 2007, C 306/133. See for the consolidated version O.J. 2010, C 83.
65 In this dissertation the new numbering of treaty articles will be used, unless there is an express 

reference to a treaty article before the Treaty of Lisbon entered into force.
66 ECJ, Kücükdeveci (Grand Chamber), 2010 (Case no. C-555/07) para. 22.
67 See Morijn 2011, p. 54 with a reference to the Opinion of AG Maduro in ECJ, Elgafaji (Grand 

Chamber), 2009 (Case no. C-465/07) para. 21.
68 Art. 6(2) TEU. This provision reads: “The Union shall accede to the European Convention for the 

Protection of Human Rights and Fundamental Freedoms. Such accession shall not affect the Union’s 
competences as defined in the Treaties”.

69 See the text of art. 6(2) TEU. See also, e.g., Jacqué 2011, p. 995. 
70 See Kuijer 2011, pp. 20 and 21.
71 Other institutions of the EU are the European Parliament, the European Council, the Council, the 

European Commission, the European Central Bank and the Court of Auditors. Art. 13 TEU. 
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the EU refers to three courts, namely the European Court of Justice (ECJ), which is 
officially called the Court of Justice, the Court of First Instance, which is renamed the 
General Court, and specialised Courts.72 This research only pays attention to the ECJ. 
 The Court of Justice of the EU can receive cases under several legal procedures.73 
Most important for non-discrimination issues are the infringement procedure and 
the preliminary ruling procedure. EU non-discrimination cases of the ECJ primarily 
concern preliminary rulings. Therefore, this research only focuses on this procedure. 
Article 267 TFEU provides that courts or tribunals of Member States can or must 
refer a question as to the interpretation of EU law to the ECJ.74 The ECJ is somewhat 
limited in providing judgement in the sense that it may only answer questions of EU 
law in abstract.75 The ECJ provides answers to the national court as to how to interpret 
EU law. The latter gives the final decision in the case at hand.76 However, in practice, 
the ECJ is not consistent as to leaving the assessment to the national courts. In one 
case the Court is very elaborate and goes far in providing answers; in other cases the 
assessment is for a large part left to the national court.77 Furthermore, the character 
of the preliminary ruling procedure has as a consequence that the Court is dependent 
on the formulation of the question posed by the national court. Consequently, the 
formulation may limit the discretion of the ECJ to address a certain issue.78 The 
judgement of the ECJ is binding for all EU Member States.
 It is important to mention that in the discussions in this dissertation the point of 
departure is often the position of the applicant and respondent state. For instance, the 
burden of proof which rests upon the applicant and the state is discussed in detail. 
However, as explained above, the preliminary ruling procedure is not a procedure 
between two parties. It is an interpretative procedure concerning EU law that takes 
place in the context of an individual case. Still, it is convenient to use the terms 
“applicant” and “state”. Firstly, it makes it easier to explain issues such as the burden 

72 Art. 19(1) TEU.
73 See procedures, such as infringement procedures (arts. 258 and 259 TFEU (ex 226 and 227 EC)), 

actions for annulment (art. 263 TFEU (ex 230 EC)), actions for failure to act (art. 265 TFEU (ex 232 
EC)), preliminary ruling procedures (art. 267 TFEU (ex 234 EC)), disputes between the EU and its 
servants (art. 270 TFEU (ex 236 EC)) and arbitration (art. 272 TFEU (ex 238 EC). See the Statute 
of the Court of Justice of the EU (2010/C 83/210) and the Rules of Procedure of the Court of Justice 
(2010/C 177/01) to obtain an overview of the procedural rules.

74 Note that in this dissertation references will be made to EU law instead of EC law. EU law is 
the umbrella term for all legislation adopted by the EU. Thus, it covers treaty law and secondary 
legislation, such as directives.

75 Pager 2003, p. 556. 
76 The final decision is always reserved for the national court. Schiek 2007, p. 447-450.
77 Barnard 2006, p. 369 with a reference to ECJ, Megner and Scheffel, 1995 (Case no. C-444/93) 

and ECJ, Lewark, 1996 (Case no. C-457/93). Some authors point to the risk of leaving too much 
discretion to the national courts, namely it might jeopardize the uniform application of Community 
law. Tobler 2005, p. 244.

78 This will be explained in detail in Chapter 3, section 3.9.1 and Chapter 8, section 8.5.5.5. 



23

Introduction

of proof. Secondly, it makes the comparison with the ECtHR easier and clearer, since 
the ECtHR can receive individual complaints and, thus, deals with applicants and 
states. 

1.6.2 The CoE, the ECtHR and the Complaint Procedure

The CoE, founded in 1949, established a European system that has as a primary aim 
the creation of “a common democratic and legal area throughout the whole of the 
continent, ensuring respect for its fundamental values: human rights, democracy and 
the rule of law”.79 One of the most important legal instruments to pursue this aim is 
the ECHR or, in short, the Convention and its Protocols.80 As of January 2012, there 
are presently 47 Member States, which are all Contracting or Signatory States to the 
ECHR.81 Articles 2 to 14 of the ECHR provide a set of substantive human rights. In 
the Protocols to the ECHR the human rights acquis is expanded. As said above, the 
provisions are formulated rather openly. This has as a benefit that the interpretation of 
the provisions is flexible and can be applied in present-day situations despite the fact 
that the text stems from 1950. Accordingly, the ECtHR considers the ECHR to be a 
living instrument and an evolutive interpretation is used.
 The permanent European Court of Human Rights was established by Protocol 
no. 11 to the ECHR in 1998. Before 1 November 1998 there existed a part-time 
Court and a Commission.82 Consequently, in this dissertation, where case law 
older than 1998 is discussed, reference is often made to the EComHR. The ECtHR 
supervises compliance with the rights and freedoms set forth in the Convention. The 
cases discussed in this research are individual complaints.83 Individuals can drop 
a complaint on a treaty violation to the Court. When the admissibility criteria are 
fulfilled the Court gives its judgement.84 The judgement of the Court is binding for 
the parties involved. The Grand Chamber of the Court can also give a judgement.85 
The Chamber of the Court can relinquish a case to the Grand Chamber of the Court. 

79 See the mission statement of the CoE on its website, available on: http://www.coe.int. See also Council 
of Europe, The Council of Europe in Brief, Our Objectives, available at the abovementioned website.

80 The ECHR was signed on 4 November 1950 and entered into force in 1953. So far, 14 protocols to 
the ECHR have been adopted, of which 13 have entered into force (last checked 20 January 2012). 
Some protocols amended the original text of the ECHR or Conventional procedures. Other protocols 
extended the human rights catalogue of the ECHR, such as Prot. no. 12. 

81 A state that accedes to the CoE is required to accept the ECHR and its mechanisms.
82 See Sepúlveda a.o. 2010, pp. 129 and 130.
83 Art. 34 ECHR. The ECtHR has advisory and contentious jurisdiction. As for the former, the 

Committee of Ministers, which is one of the principal organs of the CoE, can ask the Court for an 
opinion on legal questions related to the interpretation of the Convention. As for the latter, there is 
the individual complaint procedure and the inter-state compliant procedure (art. 33 ECHR). 

84 For instance, all local remedies must have been exhausted. See art. 35 ECHR for the admissibility 
criteria.

85 The Grand Chamber of the Court consists of 17 judges. 
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In addition, the parties to the dispute can request a referral to the Grand Chamber 
within three months from the date of the judgement of the Chamber. This Grand 
Chamber will only take up a case in special circumstances, for instance when a case is 
suitable for development, high profile cases or cases affecting case-law consistency.

1.7 structure And sub-QuestIons

The research question will be answered in three steps. Those steps form the three parts 
of this dissertation. In Part I the first step is taken, which constitutes an analysis of 
the main elements in the assessment of the ECJ in cases concerning discrimination in 
the public workplace based on sex, race and religion. The main elements can be seen 
as the building blocks in the assessment of the Court. These elements can determine 
the outcome of a case. For instance, the decision whether the case should be assessed 
from the standpoint of direct or indirect discrimination.
 It is essential to collect the main element of assessment for creating a successful 
comparison with the CoE (step 3). Firstly, a choice must be made about what exactly 
needs to be compared. After all, as said, the legal approach of potential discrimination 
of the EU and the CoE is comprehensive and it is not useful to compare the full set of 
non-discrimination rules. Secondly, as mentioned, the main aim of this research is to 
expose similarities and differences between the approaches of the Courts, which may 
lead to conflicts in terms of case law. Given this goal it is only relevant to compare 
those elements that may potentially lead to a different outcome in a case.
 The main elements are selected in two different ways. Firstly, the characteristics 
of EU non-discrimination regulations are studied, as far as this is relevant to claims 
of sex, race and religious discrimination in the public sector. EU non-discrimination 
legislation provides, for example, definitions of direct and indirect discrimination. 
The main elements of assessment can be derived from these definitions. Secondly, 
a legal case study is carried out. In the above section it was explained that a legal 
case study can help to find and/or check the critical elements in the assessment of the 
Court.86 It follows from the foregoing that the first sub-question is the following: what 
are the main elements in the ECJ’s assessment of alleged sex, race and/or religious 
discrimination in public employment? 
 In Part II of this dissertation a second step will be taken in the direction of 
answering the research question. In this part an analysis will be presented of the 
main elements in the assessment of the ECtHR in cases involving discrimination 
in the public workplace based on sex, race and religion. The approach of filtering 
the main elements is the same as was applied in Part I. Firstly, the features of the 
ECHR are discussed insofar as they are relevant to claims of sex, race and religious 
discrimination in the public sector. In the framework of the ECHR, cases of religious 

86 Section 1.5. 
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discrimination are primarily approached via the route of the right to freedom of 
religion as laid down in Article 9 ECHR. Therefore, it is important that this provision 
is also included in the discussion. Subsequently, a legal case study of the Islamic 
headscarf is carried out. This case study is addressed from the perspective of the right 
to freedom of religion and the right to non-discrimination. Consequently, the second 
sub-question is the following: what are the main elements in the ECtHR’s assessment 
of alleged sex, race and/or religious discrimination in public employment?
 The final and third step to take in answering the research question is a comparison 
between the main elements of the assessment of the ECJ and the ECtHR found in 
Parts I and II. A comparison is made between the legal approaches of the Courts 
from the perspective of non-discrimination and the non-discrimination perspective 
of the ECJ versus the freedom of religion perspective of the ECtHR. Furthermore, 
a comparison between the approaches of the Courts to the legal case study of the 
Islamic headscarf issue is presented. This last comparison makes the similarities and 
differences between the approaches of the Courts accessible and comprehensible. 
The third question to be answered in Part III is the following: what are the similarities 
and differences in the ECJ’s and ECtHR’s assessment of alleged sex, race and/or 
religious discrimination in public employment?
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2.1 IntroductIon

“[A] commitment to autonomy means that people must not be deprived of valuable 
options in areas of fundamental importance for their lives by reference to suspect 
classifications. Access to employment and professional development are of 
fundamental significance for every individual, not merely as a means of earning 
one’s living but also as an important way of self-fulfilment and realisation of one’s 
potential. The discriminator who discriminates against an individual belonging to a 
suspect classification unjustly deprives her of valuable options. As a consequence, 
that person’s ability to lead an autonomous life is seriously compromised since an 
important aspect of her life is shaped not by her own choices but by the prejudice 
of someone else. By treating people belonging to these groups less well because of 
their characteristic, the discriminator prevents them from exercising their autonomy. 
At this point, it is fair and reasonable for anti-discrimination law to intervene. In 
essence, by valuing equality and committing ourselves to realising equality through 
the law, we aim at sustaining for every person the conditions for an autonomous 
life”.1 

With this statement AG Maduro illustrates the way in which discriminatory behaviour 
regarding access to employment may impact the life of an individual. It touches 
upon one’s earnings, because access to employment and professional development is 
hampered. Next to this economic impact, discrimination may also harm the autonomy 
of a human being. In other words, the ability to make your own choice is taken by 
someone’s prejudice. It can be said to touch upon the freedom of a human being. 
For decades the EU had not been eager to create new non-discrimination regulations 
when a link with the economy could not be sufficiently established. The EU’s main 
aim has been the creation of an internal market where goods, persons, services and 
capital can move freely without distortion.2 Consequently, regulations that prohibited 
a difference in treatment on grounds of nationality were in place, which was followed 
with ample regulations concerning equal treatment between the sexes. 
 However, as Maduro puts forward, today, the impact on the autonomy of a person 
may also require the EU to step in and create rules that protect its citizens from 

1 Opinion of AG Maduro in ECJ, Coleman (Grand Chamber), 2008 (Case no. C-303/06) para. 11.
2 Art. 26(2) TFEU.
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other forms of discriminatory behaviour in employment. This social aspiration was 
followed up in 2000 by the adoption of two Directives that extended the prohibition 
of discrimination to other grounds, such as race or ethnic origin, religion or belief, 
disability, age, and sexual orientation. A detailed framework is now in place that 
pursues equal treatment on these grounds in employment and occupation. 
 EU non-discrimination law is a complex field and a large amount of regulations 
are available. As said in Chapter 1, this research will be limited to three directives, 
namely Directives 2006/54, 2000/43 and 2000/78. To understand the content of these 
Directives it is sensible to first present an overview of EU non-discrimination law. As 
a start, the position of EU non-discrimination law in EU law is explained (section 2.2). 
This is followed by a description of the development of non-discrimination law. Put 
differently, what did the road to Directives 2006/54, 2000/43 and 2000/78 look like 
(section 2.3)? Finally, some general features of these Directives are discussed, such as 
the forms of prohibited discrimination and the scope of application of the Directives 
(section 2.4). 

2.2 the PosItIon of non-dIscrImInAtIon lAw: euroPeAn socIAl 
PolIcy

EU non-discrimination law is part of European social policy. Social policy has 
never been the EU’s most salient part. It has been characterised as the “stepchild” 
of European integration.3 Instead, economic policy has always been the EU’s main 
objective. Consequently, European social policy has been regarded as supporting the 
economic integration.4 
 According to Bell, two models of European social policy can be distinguished 
that are essential for a good understanding of the development of EU non-
discrimination law.5 The first model is the market integration model. This model 
regards EU intervention in national employment regulation as being only justified 
where it is necessary to prevent unfair competition that could lead to a disruption 
of the functioning of the internal market. The second model is the social citizenship 
model. The model foresees the EU as being a guarantor of a range of fundamental 
social rights to build a sense of European citizenship amongst the people.6

 At the start of the EU, the market integration model was the main drive for the 
development of EU non-discrimination law. This can be regarded as evident, since 

3 Flora 1993, p. 11.
4 See, e.g., Kenner 2003, p. 2 and Barnard 2006, pp. 4-8. See also Burri 2000, p. 213 and Katrougalos 

2005, available at: http://www.bibliO.J.uridica.org/libros/libro.htm?l=1728 (last accessed 10 August 
2012). 

5 See also, e.g., Gijzen 2006, pp. 20-38 for an overview of the development of EU equality and non-
discrimination law.

6 Bell 2002, pp. 1 and 2.
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from the beginning the EU’s main aim has been an economic one. This is expressed 
in, for instance, Article 2 of the ECSC Treaty (1951): 

“[t]he European Coal and Steel Community shall have as its task to contribute, 
in harmony with the general economy of the Member States and through the 
establishment of a common market as provided in Article 4, to economic expansion, 
growth of employment and a rising standard of living in the Member States […]”.

Further, Article 2 of the EEC Treaty (1957) reads: 

“[t]he Community shall have as its task, by establishing a common market and 
progressively approximating the economic policies of Member States, to promote 
throughout the Community a harmonious development of economic activities, a 
continuous and balanced expansion, an increase in stability, an accelerated raising of 
the standard of living and closer relations between the States belonging to it”.

As a result of this economic focus the main provisions that regulated protection 
from discrimination were aimed at combating nationality discrimination.7 After all, 
discrimination on grounds of nationality quite evidently hinders the free movement of 
goods, services, persons and capital within the Community. In addition, one isolated 
provision was included in the EEC Treaty that considered sex discrimination: ex 
Article 119 EEC (post-Lisbon, Article 157 TFEU).8 This inclusion was also grounded 
on the market integration policy as France insisted on including a provision on equal 
pay for men and women, which already existed in French law, to avoid a competitive 
disadvantage for French enterprises in relation to German and Italian Enterprises.9 
This market-driven state of European social policy hindered the adoption of non-
discrimination legislation on grounds of race or ethnic origin, religion or belief, 
disability, age and sexual orientation, since there is virtually no need to combat these 
forms of discrimination for economic reasons.10 The “social citizenship model” of the 

7 See, e.g., Prechal & Burrows 1990, p. 1. Provisions that regulated nationality discrimination were: 
arts. 4(b), 54, 60, 63, 66, 69 and 70 of the ECSC Treaty (1951) and art. 12 EC (ex art. 6 EEC, post-
Lisbon, art. 18 TFEU). The latter provision is supplemented with more detailed provisions, such 
as art. 39(2) EC (post-Lisbon, art. 45 TFEU) and Regulation 1612/68 of the Council of 15 October 
1968 on freedom of movement for workers within the Community, O.J. 1968, L 257/2. 

8 This provision stated that men and women should receive equal pay for equal work. In the next 
section this provision is discussed in more detail.

9 Commission Staff Working Paper, Proposal for a Directive of the European Parliament and of the 
Council on the implementation of the principle of equal opportunities and equal treatment of men 
and women in matters of employment and occupation, Extended Impact Assessment, pp. 2 and 3. 
SEC (2004) 482. See also Bell 2002, pp. 7-10; Kenner 2003, pp. 458 and 459; Ellis 2005, p. 21 and 
Barnard 2006, pp. 6 and 7. 

10 Bell 2002, p. 60. Age discrimination may be an exception considering the European problem of 
the ageing labour force. See “Meeting the Challenge of an Ageing Europe” on the website of the 
European Commission, available at: http://ec.europa.eu/social (last accessed 10 August 2012). 
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EU is not embodied in its founding treaties. Bell states: “whilst the social citizenship 
model has evolved as a theoretical alternative to the market integration model, in 
practice it remains more an aspiration than a reality”.11 
 A turning point for social policy within the EU was the adoption of the first 
Social Action Programme in 1974.12 It presented “a set of bold objectives” in the field 
of social policy.13 For instance, legislative action was taken in the field of equality 
between men and women.14 In 1986 and 1989, another large step was taken with the 
adoption of the Single European Act, which established the internal market and the 
Community Charter of Fundamental Social Rights for Workers, also known as the 
European Social Charter.15 Despite the charter being a non-binding declaration, it 
represents an ideological step in presenting the EU’s new social face. In the period 
that followed several legislative actions were taken.16 In 1997, the ToA was adopted, 
which formed another step in the direction of a social citizenship model. One 
important amendment of the EEC Treaty amounted to a new Article 6a (ex 13 EC, 
post-Lisbon, Article 19), which provides a legal basis to adopt measures to combat 
discrimination on grounds of sex, racial and ethnic origin, religion or belief, age, 
disability or sexual orientation.17 Finally, the Charter of Fundamental Rights of the 
EU, which received binding force in 2009, marks a big step forward. It includes a list 
of fundamental rights, both civil and political rights as well as social and economic 
rights.18 

11 Bell 2002, p. 16. For instance, social policy was not included in the list of Community activities in 
art. 3 EEC. Kenner 2003, pp. 1-6 and 9.

12 Council Resolution of 21 January 1974 concerning a social action programme, O.J. 1974, C 13/1. 
See, e.g., Burri 2000, p. 214; Kenner 2003, pp. 24 and 25 and Barnard 2006, pp. 8-10.

13 Kenner 2003, p. 25.
14 For instance, the so-called SAP Directives were adopted. Directives 75/117/EEC, O.J. 1975, L 45/19, 

76/207/EEC, O.J. 1976, L 39/40, 79/7/EEC, O.J. 1979, L 6/24, 86/378/EEC, O.J. 1986, L 225/40 and 
86/613/EEC, O.J. 1986 L 359/56. See Kenner 2003, p. 42 and Barnard 2006, p. 9. See section 2.3.1 
for a short overview of the development of the protection against sex discrimination. 

15 Single European Act (1986), O.J. 1987, L 169. The Community Charter of Fundamental Social Rights 
for Workers, European File 6/90, May 1990, available at: http://aei.pitt.edu/4629/ (last accessed 10 
August 2012). Other measures in which the social citizenship model was recognized are: the Treaty 
on European Union and its Protocol on Social Policy and Commission, Green Paper. European 
Social Policy Options for the Union, COM (1993) 551 final. See also Commission, White Paper: 
European Social Policy – A Way Forward for the Union, COM (1994) 333 final, p. 40. See Kenner 
2003, pp. 109-152 for a detailed description of the development and content of this Social Charter.

16 See e.g., Pregnancy and Maternity Directive 92/85/EEC, O.J. 1992, L 348/1, Working Time Directive 
93/104/EC, O.J. 1993, L 307/18 and Young Workers Directive 94/33/EC, O.J. 1994, L 216/12.

17 O.J. 1997, C 340/185. See Bell 1999; Waddington 1999; Bell 2000 and Meenan 2007 for more 
information on art. 13 EC (post-Lisbon, Article 19 TFEU). 

18 As was mentioned in Chapter 1, sections 1.3 and 1.6, the Charter of Fundamental Rights of the EU 
will not be discussed thoroughly, because, so far, the ECJ has applied the Charter as a source of 
confirmation and inspiration instead of a primary legal basis. Furthermore, the Directives can be 
observed as a lex specialis of the Charter. See Morijn 2011, p. 54 with a reference to the Opinion of 
AG Maduro in ECJ, Elgafaji (Grand Chamber), 2009 (Case no. C-465/07) para. 21.
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 In sum, by considering European social policy from the perspective of social 
citizenship instead of market integration, it opened up the existing deadlock in which 
non-discrimination law found itself and provided leeway for the adoption of non-
discrimination measures on grounds other than nationality and sex. 

2.3 the roAd to dIrectIves 2006/54, 2000/43 And 2000/78 
2.3.1 The Development of Protection against Sex Discrimination

The earliest EU provision as regards protection against sex discrimination was 
Article 119 EEC Treaty (post-Lisbon, Article 157 TFEU). This provision included 
the principle that men and women should receive equal pay for equal work. In the 
1970s, legislation on sex discrimination made its entry in the EU. As explained above, 
this development followed the entry of a European social policy.19 A large number of 
Directives that promoted sex equality and protected against sex discrimination were 
adopted.20 In addition, the ECJ issued a large number of judgements in the field of 
equal pay and equal treatment. In general, the role of the ECJ in the development 
of European social policy and, in particular, sex equality law has been described 
as important and pivotal.21 One landmark decision was Defrenne II.22 In this case 
the Court ruled that the right to equal pay was directly effective. This meant that 
individuals in Member States could bring claims before national courts for a breach 
of Article 119 EEC even if there was no national legislation to this effect.23

 After 1978 the legislative pace of the reform slowed dramatically.24 One reason 
for this was that core rules were in place and there were problems with reaching 
unanimity within the Council.25 As a result, in this period, only the ECJ and the 
Commission developed sex discrimination protection by means of case law and 
soft law measures.26 In the 1990s, sex discrimination law was rediscovered, mainly 

19 Council Resolution of 21 January 1974 concerning a social action programme, O.J. 1974, C 13/1.
20 See the previous section for an overview.
21 Kenner 2003, p. 42 and Barnard 2006, p. 33. See Barnard 2006, pp. 33-49 for a full overview of the 

role of the ECJ in the development of social policy.
22 ECJ, Defrenne II, 1976 (Case no. C-43/75).
23 Prechal & Burrows 1990, pp. 48-103; Fredman 2002, p. 32; Kenner 2003, pp. 46-50; Ellis 2005, 

p. 47 and Tobler 2005, pp. 116-122.
24 Bell 2002, p. 46 and Barnard 2006, p. 10. In this period the following Directives were adopted: 

Directive 86/378/EEC of 24 July 1986 on the implementation of the principle of equal treatment for 
men and women in occupational pension schemes, O.J. 1986, L 225/40 and Directive 86/613/EEC 
of 11 December 1986 on the application of the principle of equal treatment between men and women 
engaged in an activity, including agriculture, in a self-employed capacity, and on the protection of 
self-employed women during pregnancy and motherhood, O.J. 1986, L 359/56.

25 The UK vetoed any proposal which undermined the deregulation of the UK labour market.
26 E.g., the ECJ consistently expanded the reach of ex art. 119 EC by widely interpreting the concept 

of pay to include pensions, redundancy compensation, and other equivalent benefits. See, e.g., ECJ, 
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because of left-wing governments, high rates of unemployment, and the new focus 
on the notion of social citizenship.27 For instance, in this period an interesting new 
method for tackling sex discrimination was introduced: gender mainstreaming.28 
 In 1997, under the ToA, several new provisions were included in the EC Treaty 
that enforced protection against sex discrimination. One important provision is 
Article 13 EC (post-Lisbon, Article 19 TFEU), which gives the Community the 
competence to take appropriate action to combat, inter alia, sex discrimination.29 
Since the ToA, the following Directives have been adopted that provide protection 
against sex discrimination: Directive 2002/73/EC amending Directive 76/207/EEC, 
which inserts the definitions of direct and indirect discrimination consistent with the 
Article 13 Directives (2000/43 and 2000/78); Directive 2004/113/EC implementing 
the principle of equal treatment between men and women in access to and the supply of 
goods and services; and, finally, Recast Directive 2006/54, the purpose of which is to 
ensure the implementation of the principle of equal opportunities and equal treatment 

Bilka-Kaufhaus, 1986 (Case no. C-170/84); ECJ, Rinner-Kühn, 1989 (Case no. C-171/88) and ECJ, 
Barber, 1990 (Case no. C-262/88). See Kenner 2003, pp. 200-212 for an elaboration of soft law 
measures. 

27 Bell 2002, pp. 47-49 and Barnard 2006, p. 16. In this period the following Directives were adopted: 
Directive 92/85/EEC of 19 October 1992 on the safety and health at work of pregnant workers and 
workers who have recently given birth or are breastfeeding, O.J. 1992, L 348/1; Directive 96/34/EC 
of 3 June 1996 on the framework agreement on parental leave, O.J. 1996, L 145/4; Directive 96/97/
EC of 20 December 1996 amending Directive 86/378/EEC on the implementation of the principle 
of equal treatment for men and women in occupational social security schemes, O.J. 1999, L 151/39; 
Directive 97/75/EC of 15 December 1997 amending and extending, to the United Kingdom of Great 
Britain and Northern Ireland, O.J. 1998, L 10/24; Directive 97/80/EC of 15 December 1997 on the 
burden of proof in cases of discrimination based on sex, O.J. 1998, L 14/6; Directive 97/81/EC of 
15 December 1997 concerning the Framework Agreement on part-time work, O.J. 1998, L 14/9; 
Directive 98/52/EC of 13 July 1998 on the extension of Directive 97/80/EC on the burden of proof in 
cases of discrimination based on sex to the United Kingdom of Great Britain and Northern Ireland, 
O.J. 1998, L 205/66 and Directive 99/70/EC of 28 June 1999 concerning the framework agreement 
on fixed-term work, O.J. 1999, L 244/64.

28 Commission, Communication, Incorporating Equal Opportunities for Women and Men into all 
Community Policies and Activities, COM (1996) 67 final. The mainstreaming approach has been 
applied in all Community activities since 1996. In short, “gender mainstreaming is the integration 
of a gender perspective into every stage of policy processes – design, implementation, monitoring 
and evaluation – with a view to promoting equality between women and men”. See the website of 
the EU for a detailed explanation of gender mainstreaming, available at: http://ec.europa.eu/justice/
gender-equality/tools/index_en.htm (last accessed 10 August 2012).

29 Other new provisions were art. 3(2) EC (post-Lisbon, art. 8), which reflects the Community’s (now 
the EU’s) gender mainstreaming strategy and art. 137 EC (post-Lisbon, art. 153), which gave the 
Community a specific legal basis to adopt legislation on the promotion of employment and improved 
living and working conditions. Furthermore, art. 141 EC (ex art. 119 EEC, post-Lisbon, art. 157 
TFEU) was amended significantly. See for an overview, Commission, Explanatory Memorandum, 
Proposal for a Directive on the Implementation of the Principle of Equal Opportunities and Equal 
Treatment of Men and Women in Matters of Employment and Occupation, COM (2004) 279 final, p. 2.
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of men and women in matters of employment and occupation.30 This latter Directive 
can be said to simplify, modernise and improve equality and non-discrimination law 
as regards sex and employment.31 It signifies only very moderate changes in order to 
bring the existing acquis into line with the “new” Directives 2000/43 and 2000/78 
and case law developments.32

2.3.2 The Development of Protection against Race Discrimination

In early treaties, such as the ECSC Treaty and the EEC Treaty, there was no reference 
to the prohibition of race discrimination. On the one hand, this is quite remarkable 
considering the atrocities that were committed in World War Two. On the other hand, 
from the perspective of the market integration model there was no need to regulate 
race discrimination. 
 The first EU activities related to the protection against race discrimination can 
be traced back to the mid-1970s. According to Bell, this topic was put on the EU 
agenda because EU Member States began adopting national measures to combat 
race discrimination. Furthermore, there was an increasing focus by Member States 
on the integration of immigrant workers in their society. Additionally, there was an 
economic decline, which questioned the usage of migrant workers.33 In response to 
these developments the first Social Action Programme (1974) was introduced that 
emphasised the need to ensure close co-operation in the social field.34 In contrast 
to the 1970s, there was little development in the regulation of race discrimination 
in the 1980s.35 Measures purely based on racial and ethnic integration objectives 

30 O.J. 2002, L 269/15; O.J. 2004, L 373/37 and O.J. 2006, L 204/23. See art. 1 of Directive 2006/54. 
See also Directive 2010/18/EU of 8 March 2010 implementing the revised Framework Agreement 
on parental leave concluded by BusinessEurope, UEAPME, CEEP and ETUC and repealing 
Directive 96/34/EC, O.J. 2010, L 68/13 and Directive 2010/41/EU of the European Parliament and 
of the Council of 7 July 2010 on the application of the principle of equal treatment between men and 
women engaged in an activity in a self-employed capacity and repealing Council Directive 86/613/
EEC, O.J. 2010, L 180/1.

31 COM (2004) 279 final, p. 2. See also Commission, Communication to the Council, the European 
Parliament and the Economic and Social Committee (2003), Updating and Simplifying the 
Community Acquis, COM (2003) 71 final. 

32 See, e.g., the European Network of Legal Experts in the Field of Gender Equality, The Transposition 
of Recast Directive 2006/54/EC, 2009, available on the website of the European Commission:  
http://ec.europa.eu/justice/gender-equality/files/2009reportrecastdirectivefinal_en.pdf (last accessed 
10 August 2012).

33 Bell 2002, pp. 55-57 and Barnard 2006, p. 9.
34 Council Resolution of 21 January 1974 concerning a social action programme, O.J. 1974, C 13/1. 

This programme was followed by the more specialised action programme, namely Council 
Resolution of 9 February 1976 on an action programme for migrant workers and members of their 
families, O.J. 1976, C 34/2. See also Bell 2002, p. 57 and Kenner 2003, pp. 23-26.

35 Again, the UK vetoed any proposal which undermined the deregulation of the UK labour market.
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were unable to find a position in the market-driven state of European social policy. 
However, some soft law measures were taken in this period.36 

In the 1990s, there was an increase in the adoption of soft law measures to combat 
racial discrimination.37 This was due to a number of circumstances. Firstly, there 
was a rise in cross-border racism and racial violence. Support was found amongst 
Member States to adopt legal measures to combat race discrimination, because of 
the negative effect of cross-border racism on the internal market.38 Secondly, new 
EU measures to combat racism were aimed at compensating for another area where 
provisions were adopted to prevent immigration, that is EU immigration and asylum 
policies. Critics argued that the emerging policies were unduly restrictive and the 
EU was frequently labelled as “Fortress Europe”.39 Anti-racism policy became a 
means for the EU to counter this criticism. It presented evidence that it was taking 
initiatives to assist those migrants already residing within the EU.40 In other words, 
anti-racism policy was supposed to be the nice face of the EU. A third incentive to 
adopt European regulations was the establishment of an effective lobby, namely the 
Starting Line Group. This group designed a proposal for a directive to combat race 
discrimination.41

 However, no legal response was given to this proposal, since the Council 
and Commission claimed that there was no treaty basis to adopt such a directive. 
Subsequently, the Starting Line Group drafted a proposal for a new article to be 
included in the EC Treaty that would provide such competence. Finally, a decisive 
turning point in the EU policy on racism was the report of the Kahn Commission.42 
The report stated that “amendment of the Treaty to provide explicitly for Community 
competence must be regarded as an essential element in any serious European 
strategy aimed at combating racism and xenophobia” and “the Community has 
already shown how effective it can be in combating discrimination on the basis of 
sex; it is appropriate that it should be given a similar mandate and that it should adopt 
similar measures, to combating discrimination on grounds of race, religion or ethnic 

36 See Bell 2002, pp. 54-87 and Niessen & Chopin 2004, pp. 95-110 for an overview of the development 
of (soft) regulations on the prohibition of race discrimination. See, e.g., Joint Declaration against 
racism and xenophobia, O.J. 1986, C 158/1.

37 See, e.g., Council Resolution on the fight against racism and xenophobia, O.J. 1990, C 157/1; The 
Cities’ Anti-racism PrO.J.ect, COM (1995) 653; Council Resolution on the fight against racism and 
xenophobia in the fields of employment and social affairs, O.J. 1995, C 296/13; Council Resolution 
on the response of the educational systems to the problem of racism and xenophobia, O.J. 1995, 
C 312/1 and Joint Action concerning action to combat racism and xenophobia, O.J. 1996, L 185/5.

38 See Bell 2002, p. 64. 
39 Hepple 2004, pp. 1-15.
40 Bell 2007a, p. 179.
41 Dummett 1994. The Starting Line Group consisted of activists, lawyers, academics, and a former 

official of the Commission.
42 This report was influential because the Kahn Commission consisted of representatives of Member 

States and their report was based on a comparison of existing national laws on racism. 
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or national origins”.43 As a result of the report several soft law measures were taken.44 
Finally, when the UK Labour Party came to power, a consensus in the Council was 
met between the Member States on the inclusion of a new provision in the EC Treaty: 
Article 13 (post-Lisbon, Article 19 TFEU) providing a general non-discrimination 
provision.45 
 The aim of Article 19 TFEU is to protect the dignity and autonomy of persons 
who possess one of the characteristics listed in this article.46 The final phrase “may 
take appropriate action to combat discrimination […] uses a “may” construction. It 
follows that, unlike Article 18 TFEU (ex 12 EC),47 Article 19 TFEU is not a free-
standing right that can be invoked by EU citizens to challenge the legality of acts 
of EU institutions or Member States when acting in the field of EU law.48 In other 
words, the provision has no direct effect. It is “merely” a legal basis, which permits 
the EU to act by adopting, for instance, directives.49 This reasoning is underscored in 
the Bartsch case.50

43 Bell 2002, p. 70 with a reference to a statement made by the Kahn Commission: Consultative 
Commission on Racism and Xenophobia, Final Report (1995), 6906/1/95 Rev 1 Limite RAXEN 24, 
pp. 57 and 59. This report is available at: http://aei.pitt.edu/1588/1/Kahn_report.pdf (last accessed 
10 August 2012).

44 See, e.g., Resolution on racism and xenophobia, O.J. 1993, C 342/19; Resolution on racism, 
xenophobia and anti-Semitism, O.J 1994, C 323/154; Council Resolution of 5 October 1995 on 
the fight against racism and xenophobia in the fields of employment and social affairs, O.J. 1995, 
C 296/13; Council Resolution of 23 October 1995 on the response of educational systems to the 
problems of racism and xenophobia, O.J. 1995, C 312/1; Commission, Communication from 
the Commission on racism, xenophobia and anti-Semitism and Proposal for a Council Decision 
designating 1997 European Year against Racism, COM (1995) 653; Council Regulation 1035/97 
of 2 June 1997 establishing a European Monitoring Centre for Racism and Xenophobia, O.J. 1997, 
L 151/1.  

45 O.J. 1997, C 340/185. This provision reads: “[w]ithout prejudice to the other provisions of this 
Treaty and within the limits of the powers conferred by it upon the Community, the Council, acting 
unanimously on a proposal from the Commission and after consulting the European Parliament, may 
take appropriate action to combat discrimination based on sex, racial or ethnic origin, religion or 
belief, disability, age or sexual orientation”.

46 Opinion of AG Maduro in ECJ, Coleman (Grand Chamber), 2008 (Case no. C-303/06) para. 10.
47 This treaty provision prohibits discrimination on grounds of nationality.
48 See O’Keeffe & Twomey 1999, p. 382. See also European Parliament, Prospects for an Anti-

discrimination Policy, Social Affairs Series, SOCI 105 EN (PE 168.637) 2000, p. 5.
49 All legal instruments referred to in art. 297 TFEU as well as numerous soft law measures can be 

adopted on the basis of art. 19 TFEU. Waddington 1999a, p. 137. Art. 297 TFEU includes regulations, 
directives and decisions. Examples of soft law measures are recommendations, opinions, resolutions, 
action programmes, mainstreaming approaches etc.

50 ECJ, Bartsch (Grand Chamber), 2008 (Case no. C-427/06). The ECJ found that [art. 19 TFEU] 
cannot, as such, bring within the scope of EC law, for the purposes of prohibiting discrimination 
based on age, situations which do not fall within the framework of measures adopted on the basis 
of [art. 19 TFEU], specifically Directive 2000/78 before the time-limit provided therein for its 
transposition has expired.
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 In 2000, the first legal instrument to combat race discrimination was adopted on 
the basis of Article 19 TFEU, namely Directive 2000/43.51 A reason for this swift 
adoption was the long-term construction of support for anti-racism laws – as is 
discussed above. A second reason for a swift adoption was the short-term political 
circumstances, namely for the second half of 1998 the presidency had moved to 
Austria, were the rise of Haider’s Austrian Freedom Party with an ultra-nationalist 
platform was causing great consternation across Europe and, as a result, it was felt 
that a swift counterbalance in the form of a directive was desired; and further, the 
adoption of this Directive in an enlarged EU would also be more difficult.52

2.3.3 The Development of Protection against Religious Discrimination

Before the ToA (1997), EC law made no reference to discrimination based on 
religion or belief.53 This is not strange considering that it may be difficult to find 
economic reasons to justify EU intervention in this field. The legal protection against 
religious discrimination was seriously discussed in the 1990s. The initial reason for 
this discussion was the close relationship between race and religious discrimination. 
Indeed, persons who are treated differently on grounds of race or ethnic origin are 
often also discriminated against on grounds of religion. For instance, persons who are 
discriminated because of the wearing of religious clothing, like Sikh turbans or Islamic 
headscarves, are often also discriminated because they are immigrants or descendants 
of immigrants. The European Parliament also emphasised the connection between 
racially motivated prejudice or xenophobia and forms of religious intolerance in 
several resolutions.54

 Furthermore, the European Commission recognised in its 1994 White Paper that 
a specific competence for legislation to combat discrimination on grounds of race, 
religion, age and disability was necessary in order to provide a guarantee for all 
people against the fear of discrimination if it is to make a reality of free movement 
within the single market.55 There are not many documents that specifically concern 
EU protection against religious discrimination. It follows that the effectuation of 
such protection took a free ride with the EU’s ambition of creating legislation to 
combat race discrimination. Additionally, a part of the Commission’s motivation for 

51 O.J. 2000, L 180/22.
52 Bell 2007a, p. 183. See also S. Coss, Austria fears spark talks on discrimination, European Voice, 

9 March 2000, available at: http://www.europeanvoice.com (last accessed 10 August 2012).
53 European Parliament, Prospects for an Anti-discrimination Policy, Social Affairs Series, SOCI 105 

EN (PE 168.637) 2000, p. 15.
54 See, e.g., Resolution on racism and xenophobia, O.J. 1993, C 342/19 and Resolution on racism, 

xenophobia and anti-Semitism, O.J 1994, C 323/154.
55 Commission, White Paper: European Social Policy – A Way Forward for the Union, COM (1994) 

333 final, p. 40.
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proposing regulations on religious discrimination was that a directive would form 
part of the acquis communautaire before the accession of the new Member States.56 
 In 2000, Directive 2000/78 was adopted with the aim being to lay down a general 
framework for combating discrimination on the grounds of religion or belief as regards 
employment and occupation.57 This Directive also protects against disability, age and 
sexual orientation discrimination. Note that this Directive offers less protection than 
the Directives on sex and race discrimination. Remarkably, to date not one case has 
been dealt with by the ECJ concerning religious discrimination in employment. 

2.4 some feAtures of dIrectIves 2006/54, 2000/43 And 2000/78
2.4.1	 A	Specific	Type	of	EU	Legislation:	Directives

The Commission could have proposed non-discrimination legislation in the form 
of regulations or directives. In contrast to regulations, which are directly applicable 
in the Member States, directives have to be implemented by means of national 
legislation.58 Consequently, Directives 2006/54, 2000/43 and 2000/78 leave Member 
States with some discretion as to how to implement the non-discrimination principles 
in ways appropriate to their diverse legal traditions.59 Further, the Directives lay 
down minimum requirements.60 This means that Member States are given the 
option of introducing or maintaining more favourable provisions. However, the 
implementation should not serve to justify any reduction in the level of protection 
against discrimination already afforded by Member States in the fields covered by 
the Directives.

2.4.2 The Concepts of Discrimination: Direct and Indirect Discrimination

The EC Treaty only referred to “discrimination” and did not make a distinction 
between direct and indirect discrimination, nor did it give a definition of these 
concepts.61 According to Tobler, the term “discrimination” was understood to mean 

56 Ellis 2005, p. 33.
57 Art. 1 of Directive 2000/78. 
58 Arts. 33, 16 and 18 of Directives 2006/54, 2000/43 and 2000/78.
59 Select Committee on the European Union, EU Proposals to Combat Discrimination, House of 

Lords Session 1999-2000. 9th Report, para. 30. This document is available on the website of the 
UK Parliament: http://www.parliament.the-stationery-office.co.uk/pa/ld199900/ldselect/ldeucom/ 
68/6801.htm (last accessed 10 August 2012).

60 See arts. 27, 6 and 8 of Directives 2006/54, 2000/43 and 2000/78.
61 See, e.g., arts. 12 en 13 EC. There is only one exception and this is not related to social policy, i.e. 

art. 184(5) EC), which concerns the introduction of or any change in customs duties imposed on 
imported goods. 
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what was later called “direct discrimination”.62 The ECJ has developed the concept 
of discrimination in the context of nationality and sex discrimination and made the 
distinction between direct and indirect discrimination.63 Tobler puts forward that the 
ECJ for the first time gave a definition of direct discrimination in the Dekker case. She 
states that: “whether there is direct or indirect discrimination ‘depends on whether 
the fundamental reason for the refusal of employment is one which applies without 
distinction to workers of either sex or, conversely, whether it applies exclusively 
to one sex’”.64 This distinction did find its way into secondary legislation, such as 
Directives 2006/54, 2000/43 and 2000/78.65 Nonetheless, the new TFEU still does 
not make the distinction between direct and indirect discrimination.66

2.4.2.1  Direct Discrimination

Directives 2006/54, 2000/43 and 2000/78 provide a legal definition of the concept 
of direct discrimination. This is the first legislative definition of the concept of direct 
discrimination. In the context of sex discrimination it reads: 

“‘direct discrimination’: where one person is treated less favourably on grounds of 
sex than another is, has been or would be treated in a comparable situation”67 

Apparently, the definition of direct discrimination does not consist of an open-ended 
objective justification clause. It has been argued that it should be made possible 
to justify direct discrimination.68 For instance, in the case Birds Eye Walls Ltd. v. 
Roberts, which concerned sex discrimination and a bridging pension, AG Van Gerven 
discussed the question whether “the possibility of justification on objective grounds 
depend on whether discrimination is direct or indirect”. He objected to the idea that 
direct discrimination can never be objectively justified. One of his arguments was 
that sometimes a clear differentiation between direct and indirect discrimination 
is difficult to make. It would then be arbitrary to make the justification possibility 

62 Tobler 2005, p. 56. 
63 The starting point in cases of sex discrimination came with the decision in ECJ, Defrenne I, 1971 

(Case no. 80/70). 
64 Tobler 2005, p. 56 with a reference to ECJ, Dekker, 1990 (Case no. C-177/88) para. 10. 
65 See Tobler 2005 for an elaborate study of the development of the concept of discrimination.
66 See, e.g., arts. 18 en 19 TFEU. There is an exception, namely art. 200 TFEU.
67 Article 2(1)(a) of Directive 2006/54. Arts. 2(2)(a) of Directives 2000/43 and 2000/78 provide an 

essentially identical definition. 
68 Ellis 2005, pp. 111 and 112 with a reference to AG Van Gerven in ECJ, Birds Eye Walls, 1993 (Case 

no. C-132/92). Note that direct discrimination on grounds of nationality can be justified. See also 
Barnard 2006, p. 322. Some national jurisdictions and the ECHR do permit an objective justification 
of direct discrimination. See Bell 2007, p. 269.
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dependant on the qualification of whether the difference in treatment is direct or 
indirect.69 
 Nevertheless, the ECJ has sustained that direct sex discrimination cannot be 
objectively justified.70 According to Ellis and Barnard, when, in a case of direct 
discrimination, causation is proven, which is the link between the treatment and the 
forbidden ground, there is logically no place for any other argument about the cause 
of the difference in treatment.71 Ellis states that this is a good thing, because it would 
allow for an open-ended range of excuses for discrimination, which undermines the 
principle of equality and goes against the notion of the narrow and closed construction 
of the concept of non-discrimination.72 
 However, AG Van Greven did have a point when he submitted that it is not 
desirable that a direct difference in treatment can never be exempt. Although the 
concept of direct discrimination does not include an objective justification clause, the 
non-discrimination Directives do allow for a narrow exception possibility by including 
separate express exceptions. Bell explains the difference between justifications and 
exceptions, namely: “exceptions are specific circumstances identified in law where 
acts that would otherwise be unlawful direct discrimination will not be so treated” 
and “justifications can be defined as the open-ended possibility for a perpetrator of 
direct discrimination to propose a good reason why their actions should not be treated 
as unlawful”.73

 All three Directives provide a positive action provision and a genuine occupational 
requirement exception (GOR).74 The first allows for a difference in treatment when it 
serves to tackle existing inequality. The second deals with occupational activities that 
require certain characteristics. Furthermore, as regards religious discrimination, the 
EU legislature included two additional exceptions. Firstly, Article 2(5) of Directive 
2000/78 provides a general exception that makes it possible to exempt a difference 
in treatment when it is necessary in a democratic society. Furthermore, Article 4(2) 
provides a religious ethos exception. As stated in Chapter 1 the focus of the research 
is on EU non-discrimination regulations that apply in public employment looked 

69 AG Van Gerven in ECJ, Birds Eye Walls, 1993 (Case no. C-132/92) paras. 12-14.
70 Ellis 2005, pp. 111 and 112 and Barnard 2006, pp. 322 and 323. See, e.g., the Tele Danmark case in 

which the Court did not accept a justification for direct discrimination (pregnancy), no matter what 
the nature and extent of the economic loss experienced by the employer as a result of the absence 
due to pregnancy (the applicant was appointed for six months and could only work for two and a half 
months). ECJ, Tele Danmark, 2001 (Case no. C-109/00) para. 31. In other fields, such as the freedom 
of movement of workers, the ECJ assessed whether a measure that makes a direct difference in 
treatment was justified. See, e.g., ECJ, Bosman, 1995 (Case no. C-415/93).

71 Ellis 2005, p. 212 and Barnard 2006, pp. 321-323.
72 Ellis 2005, p. 113. See also Barnard 2006, p. 323. 
73 Bell 2007, p. 270.
74 Arts. 3 and 14(2) of Directive 2006/54; arts. 5 and 4 of Directive 2000/43 and arts. 7 and 4(1) of 

Directive 2000/78.
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upon from the perspective of the Islamic headscarf issue. Consequently, Article 2(5) 
of Directive 2000/78 is the prime exception to be discussed. 

2.4.2.2  Indirect Discrimination

The development of the concept of indirect discrimination took place, particularly, in 
cases related to indirect sex discrimination and part-time work.75 This concept reflects 
the recognition that equal treatment may lead to unequal results.76 As for the reasons 
for an indirectly discriminatory rule or practice Bell puts forward: “as states and 
employers become more aware of the penalties for unlawful discrimination, overt 
prejudice migrates into more covert forms of discrimination, referred to as indirect 
discrimination”.77 However, even when there is no motive or intention to make a 
differentiation, the differential treatment can still amount to indirect discrimination. 
It is the effect of the measure that counts and not the intent.78 Note that it is not 
necessary for the applicant to demonstrate intent on the part of the state.79

 It should be made clear that indirect discrimination is no less important than 
direct discrimination. It is sometimes thought that the first concept is subordinate to 
the latter, but this is a misconception.80 The ECJ developed a definition of indirect 
discrimination.81 The first legislative definition of indirect discrimination was laid 
down in Directive 97/80/EC (the Burden of Proof Directive). Directives 2006/54, 
2000/43 and 2000/78 also include a definition of indirect discrimination. Article 2(1)
(b) of Directive 2006/54 reads as follows: 

“‘indirect discrimination’: where an apparently neutral provision, criterion or practice 
would put persons of one sex at a particular disadvantage compared with persons of 
the other sex, unless that provision, criterion or practice is objectively justified by a 
legitimate aim, and the means of achieving that aim are appropriate and necessary”82 

As Tobler puts forward, two elements can be distinguished from this definition. The 
first element is the indirect nature of the discrimination, namely a neutrally worded 

75 Barnard 2006, p. 209 and Burri & Prechal 2008, p. 16. See, e.g., ECJ, Jenkins, 1981 (Case no. 
C-96/80); ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84) and ECJ, Rinner-Kühn, 1989 (Case no. 
C-171/88). 

76 Fredman 2002. See also, e.g., Howard 2008 who explains the move from a more formal to a more 
substantial notion of equality.

77 Bell 2001, p. 659. 
78 See, e.g., ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84) as referred to in Barnard 2006, p. 209. See 

also Waddington & Bell 2001, p. 592 and Ellis 2005, pp. 103-106.
79 See Pager 2003, p. 594.
80 Doyle 2007, p. 537 and Tobler 2008, p. 8. 
81 See Tobler 2005, pp. 279-304 for an overview of the developments in the legal definition of indirect 

discrimination. 
82 Art. 2(2)(b) of Directives 2000/43 and 2000/78 provide an essentially identical definition.
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distinction resulting in a disparate impact. The second element is the objective 
justification.83

 The definition speaks of “provisions, criteria and practice”. This indicates that a 
written prohibition is not necessary, such as a statutory or legal regulation.84 Fredman 
submits that because of this inclusion a looser criterion or practice is also sufficient 
to establish discrimination.85 For example, criteria that are stipulated and applied 
by an employer when hiring new job applicants or practices applied for promoting 
staff. This inclusion is not new, but follows the foregoing definition of indirect 
discrimination.86 Barnard states that the inclusion is derived from the case of Enderby 
“where the Court talked freely of ‘measure’ and ‘practice’ without distinguishing the 
terms’. She further states that a case in general does not fail this hurdle.87

 Further, the national measure must be formulated in a neutral manner. The 
measure thus does not mention the forbidden ground of distinction. Nevertheless, in 
limited instances also a neutrally formulated measure can lead to direct discrimination. 
For instance, the concept of direct discrimination must be applied when a neutral 
formulation would still exclude 100% of one particular group.88 In addition, the 
famous Dekker case concerning pregnancy constituted direct discrimination, whereas 
the differential treatment was not directly based on the ground of sex.89 These 
situations are discussed in detail below.
 As for the objective justification clause, there is, firstly, a requirement that the aim 
of the national measure is legitimate. The second requirement is a proportionality test. 
From the definition of indirect discrimination it becomes clear that the proportionality 
test includes the elements of appropriateness and necessity.

Although it falls outside the scope of the research, it could be briefly noted that 
Directives 2006/54, 2000/43 and 2000/78 also prohibit other forms of discrimination. 
Firstly, harassment is prohibited.90 In addition, Directive 2006/54 makes a distinction 
between harassment and sexual harassment.91 Finally, all three Directives prohibit the 
instruction to discriminate.92 The Directives do not provide a definition of this latter 
concept. It represents the situation of where one person instructs another person to 

83 Tobler 2005 and Tobler 2008, pp. 210 and 211. See also Schiek 2007, p. 357.
84 Fredman 2002 p. 108; Barnard 2006, p. 325 and Tobler 2008, p. 29.
85 Fredman 2002, p. 108; Tobler 2005, pp. 284 and 286 and Tobler 2008, p. 29. 
86 Compare to art. 2(2) of Directive 97/80/EC (the Burden of Proof Directive). 
87 Barnard 2006, p. 325 with a reference to ECJ, Enderby, 1993 (Case no. 127/92).
88 This was the situation in ECJ, Nikoloudi, 2004 (Case no. C-196/02).
89 ECJ, Dekker, 1990 (Case no. C-177/88).
90 Art. 2(1)(c) in conjunction with art. 2(2)(a) of Directive 2006/54 and art. 2(3) of Directives 2000/43 

and 2000/78. See also, e.g., COM (1999) 566 final, p. 7 and COM (1999) 565 final, p. 9.
91 Art. 2(1)(d) in conjunction with art. 2(2)(a) of Directive 2006/54.
92 Art. 2(2)(b) of Directive 2006/54 and art. 2(4) of Directives 2000/43 and 2000/78.
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engage in discrimination or in (sexual) harassment against a third person, such as a 
personnel manager who is instructed not to hire persons of Roma origin.

2.4.3 The Scope of Application of the Directives

2.4.3.1  Personal Scope of Application

The Directives apply to all persons: (1) natural and legal, (2) in the EU regardless of 
nationality and (3) in the public and private sector, including public bodies.93 Next to 
EU citizens, the Directives also apply to third-country nationals. They do not cover 
differences in treatment based on nationality. Furthermore, Directives 2000/43 and 
2000/78 explicitly state that the Directives do not apply to provisions and conditions 
relating to the entry into and residence of third-country nationals and stateless persons 
in EU Member States, and, further, to any treatment which arises from the legal 
status of the third-country nationals and stateless persons concerned.94 The reason for 
this exclusion is that Member States were concerned that their immigration controls 
would be susceptible to a challenge.95 The exclusion is also highlighted in the recitals 
of these Directives.96 
 The ECJ has given a wide interpretation to the personal scope of Directive 2000/43 
in the Feryn case.97 In this case the director of the firm Feryn had made statements 
that the firm was looking to recruit employees specialised in sales and the installation 
of sectional doors, but that it could not recruit immigrants, because its customers 
were supposedly reluctant to give immigrants access to their private residences for 
the period of the work. The Belgian body charged with promoting equal treatment 
submitted before the national court that Feryn applied a discriminatory recruitment 
policy. The crux in this case was whether there was direct discrimination, since there 
was no identifiable applicant claiming to have been a victim of a discriminatory 
recruitment policy. The ECJ found that an employer which declares publicly that 
it will not recruit employees of a certain ethnic or racial origin, something which 
is clearly likely to strongly dissuade candidates from submitting their applications, 
and, accordingly to hinder their access to the labour market, constitutes direct 
discrimination in respect of recruitment within the meaning of Directive 2000/43. It 
follows that in this case the existence of direct discrimination is not dependent on the 
identification of an applicant who claims to have been the victim. 

93 Art. 6 of Directive 2006/54 and art. 3 of Directives 2000/43 and 2000/78.
94 Art. 3 of Directives 2000/43 and 2000/78. See Ellis 2005, p. 210 for more information on the scope 

of Directive 2000/78.
95 Hepple 2004, p. 6.
96 Recital 13 of Directive 2000/43 and recital 12 of Directive 2000/78.
97 ECJ, Feryn, 2008 (Case no. C-54/07).
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2.4.3.2  Material Scope of Application

Directives 2006/54, 2000/43 and 2000/78 have different material scopes of 
application. For this research it is important to establish that the Directives all prohibit 
discrimination in the field of (public) employment. To be more precise, the Directives 
are applicable in relation to: 

“(a) conditions for access to employment, to self-employment or to occupation, 
including selection criteria and recruitment conditions, whatever the branch of 
activity and at all levels of the professional hierarchy, including promotion; (b) 
access to all types and to all levels of vocational guidance, vocational training, 
advanced vocational training and retraining, including practical work experience; (c) 
employment and working conditions, including dismissals and pay; (d) membership 
of, and involvement in, an organisation of workers or employers, or any organisation 
whose members carry on a particular profession, including the benefits provided for 
by such organisations”.98

It is important to note that the prohibitions of sex and race discrimination do not only 
apply in the field of employment. Directives 2006/54 and 2000/43 offer a broader 
protection than Directive 2000/78. Directive 2006/54 also applies to occupational 
social security schemes.99 Further, there is a separate directive that protects against 
sex discrimination in the field of goods and services.100 This Directive explicitly states 
that the field of education, the media and advertisements is excluded.101 The material 
scope of Directive 2000/43 extends to: 

“(e) social protection, including social security and healthcare, (f) social advantages, 
(g) education, and (h) access to and supply of goods and services, which are available 
to the public, including housing”102

Because the material scope of application of Directive 2000/43 is broader than that 
of Directive 2006/54 and even broader than Directive 2000/78, it has been submitted 
that there exists a hierarchy of grounds with “race or ethnic origin” on top.103 The 
Commission contests this view. The Commission stated: “[w]hen it comes to 
protection against discrimination, there can be no hierarchy” and “[o]nce adopted, the 
Directive will complete the process of giving effect to Article 13 TEC [art. 19 TFEU] 

98 Art. 3 of Directive 2000/78. See also art. 3 of Directive 2000/43 and art. 14 of Directive 2006/54. 
99 Art. 7 of Directive 2006/54. It should be noted that arts. 8 and 9(h) of Directive 2006/54 narrow the 

material scope somewhat by providing for some exclusions. 
100 Directive 2004/113/EC implementing the principle of equal treatment between men and women in 

the access to and supply of goods and services. O.J. 2004, L 373/37.
101 Art. 3 of Directive 2004/113/EC.
102 Art. 3 of Directive 2000/43. 
103 Waddington & Bell 2001 p. 610.
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on all grounds and will bring to an end any perception of a hierarchy of protection”.104 
According to the Commission, the discrepancy between the Directives is the result 
of the substantive differences between the various grounds of discrimination, which 
demand a tailored response in delivering the most appropriate form of protection 
for each of them.105 Nevertheless, in July 2008 the Commission proposed a new 
Directive to “fill the gaps”, which is presently still being discussed.106 If adopted, this 
Directive will prohibit discrimination on grounds of religion or belief, disability, age 
and sexual orientation outside the employment sphere and will put these grounds on 
an equal footing with “race or ethnic origin”, at least as regards the material scope of 
application.107 
 In sum, considering the material scope of application, the level of protection 
at present is most extensive as regards race discrimination. This is followed by sex 
discrimination and at the bottom discrimination based on religion or belief, disability, 
age and sexual orientation. Yet, this order will change once the previously discussed 
proposal is adopted. It is expected that this proposal will be adopted in the short term.

2.5 conclusIon

This Chapter formed an introductory exploration of the non-discrimination regime of 
the EU. To understand the position of non-discrimination law in EU law and, more 
specifically, the non-discrimination Directives, it was necessary to concisely sketch 
the development of the regulations. The exploration showed that for decades the EU 
had only been concerned with combating nationality and sex discrimination. This 
was due to the fact that the EU had a strong economic focus. In time, discussions on 
expanding the non-discrimination arena to other non-discrimination grounds attained 
more and more solid footing. Finally, in 1997, the ToA introduced a new treaty basis, 
namely Article 13 EC Treaty (post-Lisbon, Article 19 TFEU), which made it possible 
to adopt secondary legislation to combat discrimination on grounds of sex, race or 
ethnic origin, religion or belief, disability, age and sexual orientation. On this basis 
the EU adopted Directives 2000/43 and 2000/78. In addition, a recast directive as 
regards sex discrimination was adopted on the basis of Article 141(3) EC Treaty 
(post-Lisbon, Article 157(3) TFEU).
 Furthermore, next to a description of the road towards the three non-discrimination 
Directives, it was considered useful to already go into some basic features of these 

104 Commission, Communication, Non-Discrimination and Equal Opportunities: A Renewed Commitment, 
COM (2008) 420 final, p. 4. See COM (2008) 426 final.

105 COM (2008) 420 final, p. 5.
106 Commission, Proposal for a Council Directive on implementing the principle of equal treatment 

between persons irrespective of religion or belief, disability, age or sexual orientation, COM (2008) 
426 final.

107 Art. 3 of the Proposal, COM (2008) 426 final. 
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Directives, which are the central focus point of the EU part of this dissertation. In 
this way the next Chapter can fully concentrate on the assessment of the ECJ in cases 
of sex, race and religious discrimination in public employment. The grounds of non-
discrimination are scattered over three directives. All three Directives consist of an 
essentially identical definition of discrimination. Firstly, direct discrimination means 
that one person is treated less favourably on grounds of [sex, race or religion] than 
another is, has been or would be treated in a comparable situation. It is notable that 
this definition lacks the possibility to objectively justify the differential treatment. 
Nonetheless, all three Directives include express exceptions. It was explained that 
important for this research are the GOR exception and the “necessary in a democratic 
society” exception contained in Article 2(5) of Directive 2000/78. The first one is 
construed considerably more narrowly that an objective justification clause and 
applies to all grounds of non-discrimination. The latter has a fairly open and general 
formulation. It only applies to religion (disability, age and sexual orientation) 
discrimination.
 In addition, the non-discrimination Directives also include the same definition of 
the concept of indirect discrimination. In short, it states that a neutral measure would 
put persons who have a certain characteristic [sex, race, religion] at a particular 
disadvantage compared with persons who have another characteristic, unless the 
measure is objectively justified by a legitimate aim, and the means of achieving that 
aim are appropriate and necessary. It follows that the concept of indirect discrimination 
does have an objective justification clause.
 Although this research only focuses on the field of public employment, it must 
be said that the material scope of the non-discrimination Directives is not limited to 
this field. Race discrimination has received the most protection, namely besides the 
field of employment it is also prohibited in the field of social benefits, healthcare, 
education and access to goods and services such as housing. Subsequently, sex 
discrimination is also prohibited in the field of social security and access to goods 
and services. The protection against religious discrimination only applies to private 
and public employment. However, a possible new Directive extending the protection 
to other fields is pending.
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3.1 IntroductIon

In the newspaper article that was used as a fictive example in Chapter 1 a High Court 
in one of the EU Member States made a preliminary reference under the heading of 
Article 267 TFEU to the ECJ concerning the interpretation of the principle of non-
discrimination in relation to the wearing of the Islamic headscarf at work. The open 
question that was posed was whether the Luxembourg Court can shed some light on 
how Member States must/may deal with persistent multicultural issues, such as the 
Islamic headscarf. 
 At the basis of this question lies the legislative framework and legal assessment 
of the ECJ in cases of discrimination on grounds of sex, race and religion in public 
employment. In the previous Chapter, some general features of the non-discrimination 
framework were dealt with. In this Chapter the ECJ’s use of this framework is 
analysed. The focus will be on the main elements in the ECJ’s assessment. The main 
elements are the building blocks in the judgement of the Court. Gathering these 
elements is necessary for an effective comparison with the assessment of the ECtHR 
in Part III of this dissertation.1 Furthermore, these elements may be decisive for the 
outcome in a non-discrimination case and, thus, are the crucial elements that could 
cause a potential conflict with the case law of the Strasbourg court.
 This Chapter is divided into eight sections. The first looks at the approach of 
the ECJ as regards the applicable assessment model, that of direct or indirect 
discrimination (section 3.2). The second and third sections analyse the first part of the 
test of discrimination (test I), namely the demonstration of a difference in treatment 
(sections 3.3 and 3.4). The fourth and fifth sections examine the second part of the 
test of discrimination (test II): exceptions to and justifications for discrimination 
(sections 3.5 and 3.6). Furthermore, this Chapter deals with the intensity of the ECJ’s 
assessment (section 3.7). In particular, the margin of discretion left to Member States 
(section 3.8) and the common factors that influence the intensity of the assessment 
(section 3.9) form an important part of the discussion. 

1 See Chapter 1, section 1.7.
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3.2 the ecj’s Assessment model: dIrect or IndIrect 
dIscrImInAtIon?

3.2.1 The Importance of the Point of Departure

The decision of the ECJ to review a case from the point of departure of direct or 
indirect discrimination is important for two reasons.2 Firstly, as Tobler and Waaldijk 
state, a case of indirect discrimination may be less easy to prove than a case of direct 
discrimination. They refer to the requirement of statistical evidence.3 This requirement 
will be reviewed in detail below. Nonetheless, it should already be noted that there is 
a discussion that Directives 2006/54, 2000/43 and 2000/78 have alleviated the burden 
of proof for the applicant with respect to presenting such evidence.4 
 Secondly, there is a difference between direct and indirect discrimination with 
respect to the justification of the difference in treatment. It has been mentioned in the 
previous Chapter that a direct difference in treatment can only justified by an express 
exception provided in the Directives, whereas if there is an indirect difference in 
treatment a broad justification clause can be found in the definition of indirect 
discrimination itself.5 For instance, the only exception to direct discrimination 
provided in Directive 2006/54 that may be of some relevance to this research is 
the GOR exception.6 This is quite a narrow exception, which only applies when 
occupational activities necessitate a certain characteristic, such as sex. Accordingly, 
there are considerably fewer options for an employer to justify a case of direct 
discrimination than indirect discrimination.7 
 In addition, AG Kokott emphasizes the importance of the difference of justification 
in the case Ole Andersen. This case was concerned with age discrimination and the 
non-payment of a severance allowance to workers who are entitled to an old-age 
pension. She states that from the different construction of the concepts of direct and 
indirect discrimination, namely an express exception versus an inclusive definition, it 
can be derived that the possible legitimate aims of a differentiating national measure 
provided by the Member State are less wide in cases of direct discrimination than 
the aims that would justify an indirect difference in treatment, even though the 
proportionality test is in essence the same for both concepts.8 Note that Article 6(1) 
of Directive 2000/78 includes a list of legitimate aims. A literal reading of the text 

2 See Tobler 2008, pp. 7 and 48 and Tobler & Waaldijk 2009, pp. 735 and 736. See also ECJ, Age 
Concern England, 2009 (Case no. C-388/07) paras. 58-67.

3 Tobler 2008, p. 48 and Tobler & Waaldijk 2009, p. 736.
4 See, e.g., Prechal 2004, p. 542. 
5 See art. 2(1)(b) of Directive 2006/54; art. 2(2)(b) of Directive 2000/43 and art. 2(2)(b)(i) of 

Directive 2000/78.
6 Art. 14(2) of Directive 2006/54. See also art. 4 of Directive 2000/43 and art. 4(1) of Directive 

2000/78. 
7 Tobler 2008, p. 48. See also Busstra 2010, pp. 136 and 137.
8 Opinion of AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08) para. 31.
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seems to indicate that this list is non-exhaustive.9 Nonetheless, AG Kokott stated that 
the aims must have a social policy consideration.10 Indeed, this approach was taken 
by the Court in the cases Age Concern England and Hütter.11 This approach was 
again confirmed in the Petersen case.12

3.2.2 The ECJ’s Approach

The first thing that is looked at when establishing the appropriate assessment model 
is the national measure that allegedly caused the discrimination. The formulation 
of this measure often gives the answer to the question of which framework should 
apply, that of direct or indirect discrimination.13 When the distinguishing criterion 
explicitly refers to, for instance, the ground of sex, clearly the assessment model 
of direct discrimination is applied. When the measure is silent about the forbidden 
discrimination ground, thus worded in neutral terms, the effect of the measure may 
still amount to discrimination. In these cases, in principle, the model of indirect 
discrimination applies.14 For example, in the landmark case of Bilka-Kaufhaus an 
employer excluded part-time employees from pension schemes.15 Even though it was 
formulated neutrally (part-time work) the effect of the measure was considered to be 
indirectly discriminatory, since the part-time staff consisted mainly of women. 
 However, even when a measure is formulated neutrally, the ECJ may still apply 
the rules of direct discrimination when the (neutral) criterion is essentially the same 
as the forbidden ground. Thus, the ECJ looks beyond form to the substance of the 
distinguishing criterion.16 In other words, the ECJ also applies the framework of 
direct discrimination when the difference of treatment is based on a (neutral) criterion 
that is by nature intrinsically connected to the forbidden ground.17 This occurred, for 

9 It reads: “[s]uch differences of treatment may include, among others […]”.
10 See also Veldman 2012. 
11 ECJ, Age Concern England, 2009 (Case no. C-388/07) paras. 46, 49 and 52 and ECJ, Hütter, 2009 

(Case no. C-88/08) para. 41 as referred to by AG Kokott in the Ole Andersen case.
12 Opinion of AG Bot in ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 55. 

Interestingly, in this case the national court formulated the preliminary question from the point of 
view of art. 6(1) of Directive 2000/78. AG Bot stated that he was not convinced that art. 6(1) could 
be applied, because two of the objectives of the national measure involved the protection of health, 
which is not a social policy objective. The ECJ followed the approach of AG Bot and assessed these 
two objectives in the context of art. 2(5) of Directive 2000/78.

13 According to Tobler, the following question must be asked: “which ground forms the basis for the 
distinction?” Tobler 2005, p. 334.

14 Tobler 2005, pp. 211 and 215.
15 ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84).
16 Tobler & Waaldijk 2009, p. 737.
17 AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08) para. 36. See also the 

cases ECJ, Hertz, 1989 (Case no. C-179/88) para. 13; ECJ, Sari Kiiski v. Tampereen kaupunki, 2007 
(Case no. C-116/06) para. 55 and ECJ, Kleist, 2010 (Case no. C-356/09). 
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instance, in the Dekker case.18 The Court held in the Dekker case that an employer who 
refused a job applicant because she was pregnant amounted to direct discrimination, 
because only women can be denied employment on grounds of pregnancy. In the 
Tele Danmark case, the Court reiterated that whatever the nature and extent of the 
economic loss incurred by the employer as a result of the absence due to pregnancy 
(the applicant was appointed for six months and could only work for two and a half 
months), this has no bearing on the discriminatory character of the dismissal.19

 Moreover, in the two recent cases of Nikoloudi and Maruko, the ECJ has taken 
this substantial approach one step further.20 It applied the framework of direct 
discrimination even though the distinguishing criterion was formulated neutrally and 
was not by nature intrinsically linked to the forbidden ground.21 The Court ruled in 
these cases that when a neutral measure has the same exclusionary effect (by force 
of law) as a measure based on a prohibited ground, the rules of direct discrimination 
apply. The framework of indirect discrimination is reserved for those cases where the 
effects of a neutral measure are less far-reaching, namely when the disadvantaged 
group consists of a disproportionate number of persons of one sex instead of 
exclusively women.22 
 In the Nikoloudi case a neutral criterion was at stake, namely only full-time 
workers could be appointed as established members of staff. The category “cleaner” 
was a part-time job and could only, by legal regulation, be performed by women. 
The Court decided that when a category of workers, which under national rules had 
the force of law, is composed exclusively of women and this category is excluded 
from the possibility to become an established member of staff, this constitutes direct 
discrimination, even though the criterion is formulated in a neutral manner.23 If it would 
have been possible that the disadvantaged group consisted of both men and women, 
the case would have been assessed within the framework of indirect discrimination.24 
In the Maruko case, which dealt with the ground of sexual orientation, the Court 
came to the same conclusion, although the argumentation was less explicit.25 
 These two cases contradict the earlier Schnorbus case in which the Court ruled 
that the more favourable treatment of persons who had completed national service, 

18 ECJ, Dekker, 1990 (Case no. C-177/88).
19 ECJ, Tele Danmark, 2001 (Case no. C-109/00) para. 31. See Costello & Davies 2006, pp. 1603-1605 

for a comment on the Tele Danmark case.
20 See also Busstra, p. 140.
21 ECJ, Nikoloudi, 2004 (Case no. C-196/02) and ECJ, Maruko (Grand Chamber), 2008 (Case no. 

C-267/06). Tobler 2008, pp. 7 and 48-50 and Tobler & Waaldijk 2009, pp. 737-740. 
22 Fredman 2002, pp. 1-26; Schiek 2007, p. 399 and Tobler & Waaldijk 2009, p. 738.
23 ECJ, Nikoloudi, 2004 (Case no. C-196/02) para. 40.
24 Ibid., paras. 41-66.
25 ECJ, Maruko (Grand Chamber), 2008 (Case no. C-267/06) para. 72. In this case, the surviving 

partner of a registered same-sex couple was refused a widower’s pension. The reason was that 
widower’s pensions were reserved for the survivors of married couples.
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which was only possible for men, was to be assessed within the framework of indirect 
discrimination.26 It is argued by Veldman that in the Schnorbus case the Court appears 
to include the subjective motive of the employer in the decision whether there is 
direct or indirect discrimination.27 Tobler refers to Szyszczak, who states that when 
the Court refers to intent it misconceives the concept of indirect discrimination in 
that the effect of the measure should be taken into account and not its intention.28 
With respect to the intention of the measure AG Maduro stated “[b]y contrast [to 
direct discrimination], in indirect discrimination cases the intentions of the employer 
and the reasons he has to act or not to act are irrelevant. In fact, this is the whole 
point of the prohibition of indirect discrimination: even neutral, innocent or good 
faith measures and policies adopted with no discriminatory intent whatsoever will 
be caught if their impact on persons who have a particular characteristic is greater 
than their impact on other persons”.29 According to Tobler, however, the ECJ in the 
Schnorbus case focused on the effect of the measure in question and, therefore, on the 
substance rather than the form.30 In sum, intent is not a prerequisite for establishing 
indirect discrimination. Still, when a measure is intended to discriminate against a 
certain group, (targeting) the framework of direct discrimination may be applied. In 
this sense, establishing intent is important.31

 It follows that it is not always easy make a distinction between the concepts of 
direct and indirect discrimination. In addition, the ECJ is not always consistent in its 
decision on the point of departure. 

3.3 dIfferent treAtment In cAses of dIrect dIscrImInAtIon

The test to establish discrimination can be divided into two parts. Firstly, the applicant 
must establish that there was a difference in treatment (test I). When successful, the 
second part of the test requires a demonstration of justification for the treatment 
(test II). This latter test must be proven by the respondent state.32 A note should be 
made about the terminology used. For both direct and indirect discrimination the first 
test is referred to as the establishment of “a difference of treatment”. This must be 

26 ECJ, Schnorbus, 2000 (Case no. C-79/99). Note that this case received a great deal of criticism in 
the academic literature. See, e.g., Burri 2006, p. 162 and Schiek, Waddington & Bell 2007, pp. 218, 
262 and 399.

27 Veldman 2005 and Veldman 2009, pp. 199-202.
28 See Tobler 2005, p. 146 with a reference to Szyszczak 1981, p. 146. See also Barnard 2006, pp. 331 

and 332. See ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84) as referred to in Waddington & Bell 
2001, p. 592; Ellis 2005, pp. 103-106 and Barnard 2006, p. 209. 

29 Tobler 2008, pp. 31 and 32 with a reference to: Opinion of AG Maduro in ECJ, Coleman (Grand 
Chamber), 2008 (Case no. C-303/06) para. 19.

30 Tobler 2008, pp. 29 and 49.
31 Ibid., p. 32.
32 See Ambrus 2010, pp. 23-56 for a discussion on the allocation of the burden of proof.



54

Chapter 3

understood as an umbrella term. The test includes different requirements for direct 
and indirect discrimination.
 The definition of direct discrimination in the non-discrimination Directives 
provides the requirements of test I. As regards sex discrimination, there is discrimination 
when “one person is treated less favourably on grounds of sex than another is, has 
been or would be treated in a comparable situation”.33 It follows that an applicant 
must demonstrate less favourable treatment and, further, must find a comparator, thus 
a similarly situated person. Accordingly, this test is called a comparability test. As a 
side-note, this part of the test to establish direct discrimination reflects the notion of 
formal equality. It means that “likes should be treated alike”, namely if two individuals 
are in a comparable situation, they should be treated in the same way with no regard 
to sex, race or ethnic origin and religion or belief.34 Ambrus divides the test into four 
elements, namely firstly, a less favourable treatment, secondly, on the grounds of sex, 
race or religion, thirdly, a causal relationship between the protected ground and the 
treatment and, finally, a comparison.35 
 The demonstration of less favourable treatment is normally not a problem. It 
requires that the applicant shows that he or she is disadvantaged on the grounds 
of sex, race or religion due to a particular measure.36 This can be, for instance, a 
financial disadvantage (the Macarthys case) or dismissal from a job (the Coleman 
case).37 The second requirement, comparability, often constitutes more problems for 
the applicant. In short, the following difficulties can be identified.38 
 A successful outcome of the test can be solely dependent on finding a (correct) 
comparator. After all, when the applicant does not meet the threshold of proof, the 
case is ended. Therefore, it is essential to identify a correct comparator.39 In cases of 
sex discrimination it does not seem to be difficult to find a comparator, namely the 
opposite of women are men and vice versa. However, in some cases difficulties do 
exist, for instance when sectors are dominated by women, such as the cleaning and 
catering sectors.40 Furthermore, a comparator is not always available, for example, 

33 Art. 2(1)(a) of Directive 2006/54. See also arts. 2(2)(a) of Directives 2000/43 and 2000/78.
34 Bell 2007, p. 205. See, e.g., Barnard & Hepple 2000; Fredman 2002 and Barnard 2006, pp. 333-338 

for more information on the notions of formal and substantive equality.
35 Ambrus 2010, pp. 24 and 25.
36 As said in Chapter 1 the research does not go into the definitions of sex, race or ethnic origin and 

religion or belief. See, e.g, Busstra 2010, pp. 33-34 for more information on the meaning of race and 
ethnic origin. See, e.g., Gijzen 2006, p. 284-291 for a discussion on the meaning of religion or belief 
under Directive 2000/78. See, e.g., Gunn 2003 for more information on the definitions of religion 
and belief.

37 ECJ, Macarthys, 1980 (Case no. C-129/80) and ECJ, Coleman (Grand Chamber), 2008 (Case no. 
C-303/06).

38 The difficulties will be discussed in more detail in section 3.4. In addition, Chapter 9, section 9.4.1 
looks at the consistency of the ECJ as regards its use of the comparability requirement.

39 See, e.g., Fredman 2002, p. 96; Barnard 2006, pp. 345-354 and Van Dĳk a.o. 2006, p. 1036.
40 Barnard 2006, p. 346.
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in cases concerning pregnancy. In these latter cases the ECJ has readily accepted that 
there was a difference in treatment.41 More difficulties may be encountered when the 
grounds of race and religion are involved. In such cases there is often more than one 
“correct” comparator. It should be noted that the ECJ established a low threshold for 
demonstrating comparability in the one case on race discrimination (Feryn). It was 
simply accepted.42 Finally, it becomes more difficult to fulfil the comparability test 
when grounds of discrimination intersect. This will be demonstrated in relation to the 
Islamic headscarf case in Chapter 4.
 In response to these difficulties the legislature included the phrase “would be 
treated in a comparable situation” in the definition of direct discrimination. This 
indicates that hypothetical comparators are accepted as well, which results in greater 
protection against direct discrimination.43 A comparator from the past can also be 
used, such as a former employee.44 However, in some cases difficulties concerning 
comparators remain. For instance, a hypothetical comparator still does not make 
it possible to compare more characteristics at the same time.45 Furthermore, a 
comparison across companies does not seem to be accepted by the ECJ.46 

3.4 dIfferent treAtment In cAses of IndIrect dIscrImInAtIon

According to Article 2(1)(b) of Directive 2006/54 there is only indirect discrimination 
when the effect or impact of a neutral provision, criterion or practice would put 
persons of one sex at a particular disadvantage compared with persons of the 
other sex. This test is crucial for establishing indirect discrimination.47 After all, a 
case is dismissed when the applicant fails to establish a particular disadvantage. 
The other Directives provide an essentially identical definition.48 The definition of 
indirect discrimination seems to include two requirements. Firstly, the applicant must 
demonstrate that a general policy or neutral rule has a particular disadvantage for 
the applicant. Secondly, there is the requirement “compared with persons”. There 

41 See, e.g., ECJ, Dekker, 1990 (Case no. C-177/88) The ECJ considered in paragraph 12 of this 
judgement that only women can be refused employment on grounds of pregnancy and such a refusal 
therefore constitutes direct discrimination on grounds of sex. 

42 ECJ, Feryn, 2008 (Case C-54/07) paras. 29-34.
43 Waddington & Bell 2001, p. 592; Kenner 2003, pp. 406 and 407; Prechal 2004, pp. 546-547 and 

Ellis 2005, p. 94.
44 See, e.g., Barnard 2006, p. 345.
45 Gay Moon, Multi-dimensional discrimination: justice for the whole person, available at: http://www.

rubensteinpublishing.com/default.aspx?id=1005479&printview=1 (last accessed 10 August 2012).
46 See ECJ, Allonby, 2004 (Case no. C-256/01). See also Prechal 2004, p. 546 with a reference to the 

first case concerning “single source”, i.e. ECJ, Lawrence, 2002 (Case no. C-320/00). 
47 In the terminology of the ECJ a “disadvantage” is referred to as a disparate impact or adverse 

impact. Ellis 2005, p. 95.
48 Arts. 2(2)(b) of Directives 2000/43 and 2000/78.
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is discussion among scholars about the meaning of the new definition of indirect 
discrimination.49 Does it require disparate or disproportional impact on a group to be 
shown with statistics; does it require the demonstration of an actual disadvantage to 
an individual; or both of these options?50 Furthermore, it is uncertain whether there is 
a strict comparability requirement similar to the one of direct discrimination.51 Direct 
discrimination clearly requires a comparison with a person who is in a comparable 
situation. The definition of indirect discrimination does not mention “in a comparable/
similar situation”. Therefore, should the emphasis of the disparate impact test of 
indirect discrimination be on the first criterion of a particular disadvantage? Or would 
the ECJ use a strict comparability requirement?52 Gerards states that “the ECJ hardly 
ever makes use of the criterion of comparability: in most cases the ECJ limits itself to 
an assessment against the requirement of disadvantage”.53 
 The possible meanings of the definition are discussed below in further detail. 
For reasons of clarity, the test to establish a difference in treatment in the context 
of indirect discrimination will be referred to as a disparate impact test. When one 
speaks of a disparate impact or a disproportionate disadvantage it suggests a numeric 
approach. It should be emphasized that in this dissertation this is not the intention of 
the use of this terminology. 
 An important question regarding the test to establish a difference in treatment is 
what proof is necessary to establish a disparate impact?54 There is no clear answer to 
this question. One reason for this is that, as said, to date there has been no case law on 
the new definition, thus exact answers by the Court as to the possible standard of proof 
so far remain absent. The explanatory memorandum is also not very elaborate on the 
issue.55 The lack of clarity, however, does not prevent academics from take a stance 
on the topic and interpret the definition of indirect discrimination.56 It appears that, 

49 See, e.g., Ellis 2005, pp. 94 and 95; Barnard 2006, pp. 324 and 325; Costello & Davies 2006, p. 1587 
and Tobler 2008, pp. 27-31, 40 and 41.

50 Costello & Davies 2006, p. 1587. See also Busstra, pp. 201 and 202.
51 See, e.g., ECJ, Enderby, 1993 (Case no. 127/92). In this case the ECJ ruled that the burden of 

proof may shift when that is necessary to avoid depriving workers who appear to be the victims 
of discrimination of any effective means of enforcing the principle of equal pay. In addition, when 
the pay structure is not transparent it is up to the employer to demonstrate that his practice is not 
discriminatory.

52 The Court did use this latter criterion in the case Österreichischer Gewerkschaftsbund ECJ, 
Österreichischer Gewerkschaftsbund (Grand Chamber), 2004 (Case no. C-220/02). See also ECJ, 
Helmig, 1994 (Case no. C-399/92).

53 Gerards 2005, p. 252.
54 Waddington & Bell 2001, p. 593 and Barnard 2006, p. 210.
55 Commission, Explanatory Memorandum, Proposal for a Directive on the Implementation of the 

Principle of Equal Opportunities and Equal Treatment of Men and Women in Matters of Employment 
and Occupation, COM (2004) 279 final.

56 See Waddington & Bell 2001; Kenner 2003; Prechal 2004; Ellis 2005; Tobler 2005; Barnard 2006; 
Costello & Davies 2006; Schiek, Waddington & Bell 2007; Tobler 2008 and Busstra 2010.
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as shall be discussed, the (new) definition of indirect discrimination allows for two 
approaches of establishing a disparate impact: a statistical or quantitative approach 
and a non-statistical or qualitative approach.57 Indeed, recital 15 of Directives 2000/43 
and 2000/78 provides that indirect discrimination can be established by any means, 
including on the basis of statistical evidence.58 Remarkably, this recital is not included 
in Directive 2006/54.59 There is, nonetheless, no indication to draw the conclusion 
that the statistical approach would not be possible in cases of sex discrimination.
 The next subsection will first deal with the interpretation of the disparate impact 
test of the non-discrimination Directives. For this, legal literature is consulted. In 
addition, the former definition of indirect sex discrimination, namely in Article 2(2) 
of Directive 97/80/EC (the Burden of Proof Directive), is studied.60 Considering that 
the new definition was brought into being in order to tackle certain problems relating 
to the former disparate impact test, the changes in the definition give an indication as 
to how to read the new test. Secondly, the two mentioned approaches will be explored 
in more detail.

3.4.1 The Disparate Impact Test of Directives 2006/54, 2000/43 and 2000/78

Before the adoption of Directives 2006/54, 2000/43 and 2000/78 the primary method 
of demonstrating a disparate impact in cases of sex discrimination was by producing 
statistical data.61 And, according to Makkonen, it still is.62 In addition, the ECJ has 
also accepted non-statistical reasoning as evidence, namely common sense arguments 
or factual data.63 As for the use of statistics, this is a quite logical method considering 

57 See the next subsection for a discussion on the interpretation of the (new) definition of indirect 
discrimination.

58 See, e.g., Commission, Proposal for a Council Directive establishing a General Framework for 
Equal Treatment in Employment and Occupation, Brussels, p. 8, COM (1999) 565 final. Tobler 
explains recital 15 as leaving a certain amount of discretion to the Member States. Tobler 2008, p. 31 
and Tobler 2005, p. 287.

59 In Directive 2006/54 there is merely a reference to statistics in recital 17, which states that for a 
better understanding of the different treatment of men and women in matters of employment and 
occupation, comparable statistics disaggregated by sex should continue to be developed, analysed 
and made available at the appropriate levels. 

60 Directive 97/80/EC (Burden of Proof Directive).
61 See Ambrus 2010, p. 107. See, e.g., ECJ, Seymour-Smith, 1999 (Case no. C-167/97). Before the 

adoption of Directives 2006/54, 2000/43 and 2000/78 the definition of indirect discrimination 
was laid down in art. 2(2) of Directive 97/80/EC (Burden of Proof Directive), O.J. 1998, L 14/6, 
which reads: “[f]or purposes of the principle of equal treatment referred to in paragraph 1, indirect 
discrimination shall exist where an apparently neutral provision, criterion or practice disadvantages 
a substantially higher proportion of the members of one sex unless that provision, criterion or 
practice is appropriate and necessary and can be justified by objective factors unrelated to sex”. See 
Tobler for an extensive discussion on the development of this definition. Tobler 2005, pp. 279-284.

62 Makkonen 2007, pp. 33 and 34.
63 See Ellis 2005, pp. 92 and 93 and Gerards 2005, pp. 247-252. See also Schiek 2007, p. 426 with 
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that the concept of indirect discrimination is comparative, relative and involves 
proportions of groups being affected by a measure.64 According to Schiek, a statistical 
approach is necessary and a viable tool. It is an objective way of demonstrating 
discrimination, especially structural discrimination, and it can overcome bias.65

 Nevertheless, this approach has some serious downsides. Prechal points out that 
the requirement of statistical data results in technical case law, which because of its 
complexity is not transparent and difficult to comprehend.66 Moreover, the test itself 
may constitute serious problems for the applicant and may lead to cases being lost 
because of the inability to prove any disparate impact.67 These challenges are covered 
below. 
 As a response to the evidentiary problems a new formula of indirect discrimination 
has been created in Directives 2006/54, 2000/43 and 2000/78. As regards sex 
discrimination, instead of requiring that a provision or practice should affect a 
substantially higher proportion of women than men (or the other way around), the 
definition in Directive 2006/54 provides that a neutral provision, criterion or practice 
would put persons of one sex at a particular disadvantage compared with persons 
of the other sex.68 Tobler states that the significance of the difference between 
“proportions” and “a particular disadvantage” is unclear, since the latter phrase is 
not defined, nor is there any case law.69 Authors such as Schiek and Kenner observe 
that this different focus indicates an abandonment of the necessity to establish a case 
of indirect discrimination on a statistical basis.70 Other authors draw this conclusion 

a reference to ECJ, Danfoss, 1989 (Case no. C-109/88) and ECJ, Kachelmann, 2000 (Case no. 
C-322/98). 

64 Makkonen 2007, pp. 33 and 34.
65 Schiek 2007, pp. 398, 399, 424 and 435. See also Ambrus 2010, p. 106. Note that statistics are 

not only important for establishing indirect discrimination in legal proceedings. Statistics are also 
needed for: (a) recognizing the need for, and planning positive action measures, (b) monitoring 
compliance with equal treatment laws, (c) assessing the effectiveness of present anti-discrimination 
laws and policies, and to guide future policy and legal development, (d) giving a boost to awareness 
raising and providing information for national discussions on discrimination. Makkonen 2007, p. 5.

66 Prechal 2004, pp. 542 and 544.
67 See, e.g., Schiek 2007, pp. 398 and 399. One example is that applicants could have difficulties 

in producing data and are thus unable to demonstrate any disparate impact. Their case would 
consequently fail. For some non-discrimination grounds it is difficult to obtain statistical data, 
because the characteristic is a sensitive issue. E.g., individuals can and do conceal their sexual 
orientation in employment. The next subsection deals with the concrete difficulties of the production 
of evidence. See for information on data collection and EU equality law: Makkonen 2007. 

68 Compare the text of art. 2(2) of Directive 97/80/EC (Burden of Proof Directive) with art. 2(1)(b) of 
Directive 2006/54. 

69 Tobler 2005, p. 286. Note that Tobler’s statement was made in the context of Directive 2000/43, but, 
nevertheless, also applies to Directives 2006/54 and 2000/78 because the definition is essentially 
identical. See also Tobler 2008, pp. 6 and 31.

70 Kenner 2003, p. 407 and Schiek 2007, p. 423. See also Tyson 2004, pp. 114-116 and Costello & 
Davies 2006, p. 1587.
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from the words “would put”. Ellis, for example, states that “would put” means 
that the test is now based on foreseen or anticipated harm contrary to actual harm. 
Consequently, establishing an adverse impact with actual numbers is no longer 
necessary, which leads to the conclusion that the need for statistical evidence is no 
longer that decisive.71 Barnard and Tobler also state that the shift from actual impact 
to potential impact means that the use of statistics is no longer mandatory.72 Note that 
the statistical approach has not been abandoned altogether.73 
 Similar to the definition of direct discrimination, the new definition of indirect 
discrimination, to be precise the words “would put”, appears to cover the use of 
hypothetical comparators.74 This is a way forward, because prior to Directives 
2006/54, 2000/43 and 2000/78 the comparator had to be a real, identifiable person.75 
In the words of Kenner “this possibility may serve to strengthen the case of an 
applicant who is unfavourably treated on one of the applicable grounds but is unable 
to find an actual comparator in relation to the ground”.76

 To sum up, the definition of indirect discrimination as laid down in the non-
discrimination Directives seems to bring along an alleviation of the burden of proof 
for the applicant compared to the former definition and the related case law.77 The 
new formula appears to make the disparate impact test easier.78 Bell and Waddington 
talk about the introduction of a slightly leaner adverse impact test.79 The European 
Commission states that the new definition would be easier to apply than the definition 
in the Burden of Proof Directive, which “needs to have a statistical assessment”80 
Barnard also states that the new standard of proof is intended to encourage the 
courts [the ECJ and national courts] to take a more flexible approach regarding the 
acceptance of evidence.81 However, note that even though the burden of proof may 

71 Ellis 2005, p. 94. Ellis uses the term “contingent harm”.
72 Tobler 2005, p. 287; Barnard 2006, p. 326 and Tobler 2008, p. 31. See also Commission, Proposal 

for a Council Directive establishing a General Framework for Equal Treatment in Employment and 
Occupation, Brussels (1999), p. 8, O.J. 2000, C 177E/42.

73 Costello & Davies 2006, p. 1587 and Tobler 2008, p. 40. 
74 Waddington & Bell 2001, p. 592; Kenner 2003, pp. 406 and 407; Prechal 2004, pp. 546-547 and 

Ellis 2005, p. 94. 
75 Barnard 2000, p. 224 with a reference to ECJ, Grant v. South-West Trains, 1998 (Case no. C-249/96).
76 Kenner 2003, pp. 406 and 407. The use of (hypothetical) comparators is discussed in more detail 

below.
77 Ellis 2005, p. 94.
78 Schiek 2007, p. 435.
79 Waddington & Bell 2001, pp. 593-594. 
80 Waddington & Bell 2001, p. 594 with a reference to the Oral Evidence of the House of Lords, Select 

Committee on the European Union, ‘EU Proposal to Combat Discrimination’, Session 1999-2000, 
9th Report, 25.

81 Barnard 2006, p. 326.
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have become more lenient for the applicant, the statistical approach still remains an 
important method of demonstrating indirect discrimination.82

3.4.2 A Statistical or Quantitative Approach

As discussed in section 3.3, the concept of direct discrimination applies to those cases 
where a measure affects all members of a protected group, so 100% thereof.83 The 
concept of indirect discrimination is reserved for neutral measures that are less far-
reaching, namely less than 100%. In the words of Schiek:

 “[i]n the typical prima facie case of indirect discrimination we find that a condition, 
rule or practice does not divide the persons in its pool of application neatly into 
all kinds of relevant groups, but that one group finds itself disproportionately in a 
disadvantaged group. That disadvantage is to be demonstrated numerically”.84 

The statistical approach requires a comparison between the numeric possibility of 
each group (e.g., men and women) to belong to the (dis)advantaged group.85 Written 
like this it sounds simple, but simply read the case law on this issue and it can show 
a different picture: the test can be a technical, non-transparent and complex issue.86 
AG Léger stated in the Nolte case that statistical evidence can result in a “battle of 
the figures” between the parties involved.87 In the following some of the challenges 
regarding the statistical approach are discussed. 

3.4.2.1  The Issue of Data 

Needless to say there must be relevant data available in order to demonstrate a 
disparate impact with statistics. This is not always the case. For example, where the 
measure has just been introduced, statistics may not yet be available.88 When data is 
not available it can be a costly, so not an impossible affair for the applicant to prove a 
disparate impact with a statistical approach.89 Furthermore, sometimes data gathering 

82 Waddington & Bell 2001, p. 594 and Kenner 2003, p. 408.
83 See Ambrus 2010, pp.106-121 for a theoretical framework for the application of statistics as proof 

in discrimination cases. 
84 Schiek 2007, p. 399. See also Tobler & Waaldijk 2009, p. 738.
85 Schiek 2007, p. 399. See also ECJ, Seymour-Smith, 1999 (Case no. C-167/97). This case is discussed 

in detail below. 
86 See, e.g., Prechal 2004, pp. 542 and 544. 
87 Opinion AG Léger in ECJ, Nolte, 1996 (Case no. C-317/93) para. 53.
88 Commission, Proposal for a Council Directive establishing a General Framework for Equal 

Treatment in Employment and Occupation, Brussels, p. 8, COM (1999) 565 final.
89 Schiek 2007, pp. 398 and 399 and Tobler 2008, p. 41.
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may require special expertise.90 Schiek also points to the lack of statistics regarding 
intersecting groups of persons, such as minority women. There may be data on work 
segregation for men and women or ethnic majority and ethnic minority, but not on 
ethnic minority women.91 Finding data is mostly a problem for other grounds, such 
as sexual orientation, race, religion and disability. Data protection law may limit the 
gathering of data. Sometimes data collection is even entirely prohibited.92

 It should be noted that there has been research into employment segregation 
for women and men in the labour market.93 Unfortunately, the reality is that few 
states have taken a systematic approach to data collection through the compilation 
of official statistics, workplace monitoring and research.94 Recital 17 of Directive 
2006/54 is included to promote such research. Interestingly, some Member States 
allow situation testing. This large-scale testing also produces statistics.95

3.4.2.2  The Selection of the Pool of Comparators

When data is available the pool of comparators must be established.96 Similar to direct 
discrimination, this is the group of workers that is used for comparing the treatment of 
men and women.97 According to Barnard, when a measure has a legislative character 
the pool generally consists of the workforce as a whole, for instance all teachers, the 
entire police force or all civil servants, or at least all workers to whom the measure 
applies.98 
 The choice of the pool of comparators is a crucial decision in the disparate 
impact test. Barnard shows that widening a pool can result in an inability to show any 
disparate impact, whereas a very small pool may not show disparate impact either.99 

90 Makkonen 2007, p. 6.
91 Schiek 2007, p. 399. 
92 See Schiek 2007, p. 398. See also Directive 95/46/EC of the European Parliament and of the Council 

of 24 October 1995 on the protection of individuals with regard to the processing of personal data 
and on the free movement of such data, O.J. 1995, L 281/31. 

93 The European Commission (Directorate-General for Employment, Social Affairs and Equal 
Opportunities) has issued numerous reports ranging from “More Women in Senior Positions, Key 
to Economic Stability and Growth” to annual reports on equality between men and women. The 
digital database where these publications are available is: http://ec.europa.eu/social/keyDocuments.
jsp?langId=en (last accessed 10 August 2012).

94 Makkonen 2007, p. 6.
95 Read Makkonen 2007, pp. 30, 31, 46 and 47; Rorive 2009 and Ambrus 2010, pp. 121-128.
96 Tobler 2008, p. 41.
97 Barnard 2006, p. 326. See also Schiek 2007, p. 401. 
98 Whereas when a measure is issued by an employer the pool generally consists of the workers that 

perform or performed comparable work. Barnard 2006, p. 326. See also Schiek 2007, pp. 401 and 402.
99 Barnard demonstrates her position by referring to two UK cases: Rutherford and Coker v. Lord 

Chancellor. Barnard 2006, p. 327 with a reference to Secretary of State for Trade and Industry v. 
Rutherford (No.2) [2004] IRLR 892 and Coker v. Lord Chancellor [2002] IRLR 80.
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Schiek uses the following example that clarifies the (possible) challenge of choosing 
a pool of comparators. 

In a German warehouse a remuneration system was applicable according to which 1 of 
10 female workers and 7 of 13 male workers received the higher of two wage groups. 
The comparator pool consisted of all order pickers (23 workers) in Warehouse I in 
which ironmongery and household items were stored. The German Federal Labour 
Court decided that the remuneration system was indirectly discriminating women 
since the system significantly disadvantaged more women than men (90% of the 
women and 50% of the men were affected). This seems like a clear case. However, 
the Federal Court only focused on Warehouse I.

Schiek states that the pool of comparators should not have been the small section of 
the company (only 23 persons), but should have consisted of all persons to whom 
the remuneration system applies.100 This might have shown a whole different picture 
as regards proportions of groups negatively affected. Tobler also highlights the 
importance of covering enough individuals in a comparison.101 Next to the right choice 
for a pool of comparators, it is sometimes not possible to find an actual comparator.102 
 As discussed above, the inclusion of the words “would put persons of one sex at 
a particular disadvantage” in the definition of indirect discrimination indicates that 
hypothetical comparators are now accepted as well.103 This would seem to solve the 
problem of finding a (appropriate) comparator. According to Kenner, a comparator 
can be contemporary, historic or potential.104 For example, a comparator from 
the past, like an ex-employee, can also be used.105 Prechal puts forward that even 
though the possibility to use hypothetical comparators is an important step forward, 
the revolutionary character should not be exaggerated.106 She refers to the case of 
Lawrence in which the ECJ ruled that a comparison was not possible, because the 
alleged discrimination must have its origin in one single source, so there is a body 

100 See Schiek 2007, p. 400 with a reference to the Federal Labour Court (BAG), An Applicant v. A 
Defendant, 23 September 1992 (4 AZR 30/92).

101 Tobler 2008, p. 41.
102 See also Chapter 3, section 3.3 for a discussion on the difficulties concerning comparators. 
103 See, e.g., Waddington & Bell 2001, p. 592; Kenner 2003, pp. 406 and 407; Prechal 2004, pp. 546-547 

and Ellis 2005, p. 94.
104 Kenner 2003, pp. 406 and 407.
105 See Waddington & Bell 2001, p. 592 with a reference to ECJ, Macarthys, 1980 (Case no. C-129/80). 

In the words of AG Geelhoed in the case ECJ, Lawrence, 2002 (Case no. C-320/00): “[i]n this 
case [Macarthys] the Court ruled that the direct effect of Article 141 EC cannot be restricted by 
the requirement of contemporaneity. Thus, a female employee may, in a dispute concerning pay 
discrimination, compare herself with her male predecessor. However, the Court in that judgment 
expressly rejected an attempt to establish discrimination on grounds of sex by means of a 
‘hypothetical male worker’. The Court has subsequently confirmed that case-law in its judgment in 
Coloroll [ECJ, Coloroll Pension Trustees, 1994 (Case no. C-200/91)]”.

106 Prechal 2004, p. 546.



63

The ECJ’s Assessment of Sex, Race and Religious Discrimination in Public Employment

which is responsible for the inequality.107 In this case the applicants were former 
employees of the Council (the respondent) whose employment had been contracted 
out to private establishments. The applicants compared themselves to groups still 
employed by the Council. They argued that their position was materially identical to 
those employees, because they de facto still worked for the Council. Similarly, in the 
case of Allonby, the ECJ also decided that the comparison had to take place in one 
single source.108 This is, according to Prechal, a limitation on the use of hypothetical 
comparators, for example, a comparison across sectors and undertakings would not 
be possible.109 Costello and Davies argue that the single source doctrine “is a blunt 
instrument which may undermine the application of discrimination law in complex 
organizations”.110 
 Finally, Ellis and Tobler make an interesting point by submitting that the selection 
of the comparator group is an issue over which the Court possesses an important 
element of discretion and the extent to which a sensitive approach is taken has a 
direct effect on the capacity of the concept of indirect discrimination to intervene to 
produce effective equality.111 It would therefore be interesting to identify factors that 
may lead to a sensitive approach or, in other words, influence the strictness of the 
ECJ’s review.112 

3.4.2.3  Determining Disparate Impact: Reading the Relevant Statistics

Reading data to determine the disparate impact may also be a challenge. Schiek 
explains that in order to establish a disparate impact a comparison must be made 
between a reference group and the whole comparator group. Subsequently, for both 
groups the proportions of men and women must be identified.113 The reference groups 
can consist of the group of persons who are disadvantaged by the measure in question 
or the group of persons that are advantaged.114 

107 Prechal 2004, p. 546 with a reference to ECJ, Lawrence, 2002 (Case no. C-320/00) para. 18. See also 
Costello & Davies 2006, pp. 1578 and 1579. See also Busstra 2010, pp. 208-2010 for a discussion 
on the single source requirement. 

108 ECJ, Allonby, 2004 (Case no. C-256/01) para. 96.
109 Prechal 2004, pp. 546 and 547.
110 Costello & Davies 2006, p. 1613.
111 Ellis 2005, p. 95 and Tobler 2008, p. 41.
112 See section 3.7 for a detailed discussion on the intensifying factors. 
113 Schiek 2007, p. 406.
114 Authors refer to these groups as the disadvantaged group/advantaged group, failure rates group/

success rates group, non-qualifier group/qualifier group and can group/cannot group. See, e.g., 
respectively Schiek 2007, p. 406, Barnard 2006, p. 330 and Tobler 2008, p. 41. 
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 Which groups must be compared? This decision can be a crucial one. This is 
highlighted by Barnard and Schiek when they refer to the following example of Lord 
Nicholls in the UK case Barry v. Midland Bank.115 

A pool of comparators consists of 1000 workers (500 men and 500 women). 10% of 
this pool work part-time and 90% work full time. A measure is adopted that benefits 
full-timers more than part-timers. If the Court uses the can-group as a reference 
group, the measure leads to the result that 490 out of 500 men (92%) and 410 out of 
500 women benefit (82%), a ratio of 1:1.19. If the Court uses the cannot-group as a 
reference group, the measure leads to the result that 90 out of 500 women (18%) and 
10 out of 500 men (2%) are disadvantaged, a ratio of 1:9. So of all non-qualifiers 10% 
are men and 90% are women. 

In conclusion, this latter reference group shows the disparate impact more clearly.   
 When clarifying which reference groups must be chosen and how to read the 
statistics many authors refer to the case Seymour-Smith.116 In Seymour-Smith the 
English Court of Appeal exactly referred the question of how to carry out the disparate 
impact test.117 The Court gave the following guideline: 

“[t]he best approach to the comparison of statistics is to consider, on the one hand, 
the respective proportions of men in the workforce able to satisfy the requirement 
of two years’ employment under the disputed rule and of those unable to do so, and, 
on the other, to compare those proportions as regards women in the workforce. It is 
not sufficient to consider the number of persons affected, since that depends on the 
number of working people in the Member State as a whole as well as the percentages 
of men and women employed in that State.”118

Subsequently, the Court focused on the can group or advantaged group and ruled 
that it must be ascertained whether the statistics indicate that “a considerable smaller 
proportion of women than men” is able to satisfy the particular requirement. If so, 
that would be evidence that there is an adverse impact.119 There would also be enough 

115 Barnard 2006, p. 330 and Schiek 2007, pp. 409-411.
116 See, e.g., Barnard & Hepple 1999, pp. 405-409; Ellis 2005, p. 97; Gerards 2005, p. 250; Tobler 2005, 

pp. 229-230; Barnard 2006, pp. 328-330; Schiek 2007, pp. 416 and 417 and Burri & Prechal 2008, 
p. 16. 

117 The exact preliminary question that the English Court of Appeal referred was: “[w]hat is the legal 
test for establishing whether a measure adopted by a Member State has such a degree of disparate 
effect as between men and women as to amount to indirect discrimination for the purposes of Article 
119 TEC unless shown to be based upon objectively justified factors other than sex?” ECJ, Seymour-
Smith, 1999 (Case no. C-167/97) para. 19. Ellis 2005, p. 97; Tobler 2005, pp. 229-230; Barnard 
2006, pp. 328-330 and Burri & Prechal 2008, p. 16.

118 ECJ, Seymour-Smith, 1999 (Case no. C-167/97) para. 59.
119 ECJ, Seymour-Smith, 1999 (Case no. C-167/97) para. 60. See also ECJ, Bilka-Kaufhaus, 1986 (Case 

no. C-170/84).
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evidence of an adverse impact when statistics reveal “a lesser but persistent and 
relatively constant disparity over a long period between men and women who satisfy 
the requirement”.120 
 It is argued by Makkonen that because the Court in practice does not adopt the 
Seymour-Smith test as a standard, it can be said that the test is flexible and pragmatic.121 
According to Schiek, both options (the can and cannot groups) were accepted by 
the ECJ, though in most cases the cannot group was put in a central position.122 She 
goes on by stating that especially in cases where women are in a minority position in 
the pool of comparators, a comparison of the can group will show little difference, 
whereas using the cannot group is more useful in showing a difference.123 Some 
authors argue that the reference to “a particular disadvantage” in Directive 2006/54 
appear to indicate a focus on the non-qualifiers only.124 
 Finally, as is also addressed in the Seymour-Smith case, the moment in time at 
which the disparate impact test is applied has an influence on the outcome of the 
disparate impact test.125 Tobler explains that, first, the effect of the measure on the 
workers must take place over a certain time period (so no short-term phenomena) 
and, second, when the measure is of a legislative nature, the situation at the time of 
the adoption of the measure is relevant.126 

3.4.3 A Non-Statistical or Qualitative Approach

Several authors indicate that the new non-statistical approach of establishing 
disparate impact is modelled after the O’Flynn case involving the free movement of 
workers.127 In this case the ECJ used a liability test, which means that there is indirect 

120 ECJ, Seymour-Smith, 1999 (Case no. C-167/97) para. 61. The ECJ is not consistent in its language 
to address this test. Tobler gives some examples of the different language: “[t]he contested measure 
must benefit ‘a much lower proportion of women than of men’ (Jenkins) or ‘a considerably smaller 
percentage of women than of men’ (Bilka, Seymour-Smith) or, conversely, it must disadvantage ‘far 
more women than men’ (Lewen), ‘considerably more women than men’ (Helmig), or ‘a much higher 
percentage of women than men’ (Rinke).” Tobler 2005, pp. 228-229. Moreover, Tobler states that 
the case of Seymour-Smith shows that the degree of disparity must be quite high. See Tobler 2008, 
pp. 6 and 31.

121 See Tobler 2008, p. 41 with a reference to Makkonen 2007, p. 36. E.g., there is no general rule as 
to how much difference there must be between two groups of persons or how much their respective 
situations must differ. This all depends on the fact and circumstances of the case at hand.

122 Schiek 2007, p. 407.
123 Ibid., p. 412.
124 See, e.g., Fredman 2002, p. 111; Barnard 2006, pp. 330 and 331 and Tobler 2008, p. 41.
125 Barnard 2006, p. 331 and Tobler 2008, p. 41.
126 Tobler 2008, p. 41.
127 See, e.g., Prechal 2004, p. 542; Tyson 2004, p. 115; Ellis 2005, p. 91; Tobler 2005, pp. 231, 283 and 

286; Barnard 2006, pp. 325; Schiek 2007, pp. 423 and 424 and Tobler 2008, p. 28. ECJ, O’Flynn, 
1996 (Case no. C-237/94). See also Commission, Proposal for a Council Directive establishing a 
General Framework for Equal Treatment in Employment and Occupation, Brussels, p. 8, COM 
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discrimination if a measure is intrinsically liable to adversely affect persons on the 
ground referred to in Article 1 [e.g. sex].128 The ECJ ruled:

“[i]t is not necessary in this respect to find that the provision in question does in 
practice affect a substantially higher proportion of migrant workers. It is sufficient 
that it is liable to have such an effect.”129

Authors, such as Tobler, argue that the Court will be able to demonstrate liability with 
a common sense assessment by relying on common knowledge. This means that when 
it is really apparent that a measure causes a disparate impact on a protected group, 
then a disparate impact may be assumed.130 For instance, it is really apparent that the 
absence of a lift results in a disparate impact on wheelchair users. Makkonen explains 
it as “[making] assumptions about ordinary behaviour without requiring statistical 
evidence”.131 Hervey calls it accepting disparate impact based on social reality.132 
Another example, when a measure requires physical strength or a tall stature, it 
may be assumed that this will have a disparate impact on women.133 Further, the 
Dutch ETC has ruled that “it is a generally acknowledged fact that the requirement 
to speak Dutch without a foreign accent will affect persons of non-Dutch origin to a 
disproportionate extent compared with persons of Dutch origin”.134 Schiek states in 
respect of clothing policy that such a policy “will disparately impact upon women and 
girls, because women and girls are subjected to more rules on their outer appearance 
than men and boys. They are thus more likely to be subjected to conflicting rules. The 
difficulty in these cases is establishing the objective justification”.135

 Prechal and Schiek state that the usage of common sense arguments in cases of 
sex discrimination is not completely new.136 There have been cases in which the ECJ 
assumes a disparate impact without statistics.137 For instance, in the Kachelmann case 

(1999) 565 final. See Gerards 2005, pp. 260-268 for a discussion on the ECJ’s disparate impact test 
when the ground of nationality is involved. 

128 ECJ, O’Flynn, 1996 (Case no. C-237/94) paras. 20 and 21. The original versions of the definition of 
indirect discrimination read: “[…] is liable to affect adversely a person or groups of persons […]” 
and “[…] is intrinsically liable to affect adversely a person or groups of persons […]” (emphasis 
added). 

129 ECJ, O’Flynn, 1996 (Case no. C-237/94) para. 21.
130 Tobler 2008, p. 40. See also, e.g., Ellis 2005, p. 94; Schiek 2007, p. 424 and Makkonen 2007, p. 34. 

Ellis calls this the contingent test of harm. This approach was already argued in the case Seymour-
Smith. See Barnard 2006, pp. 328 and 329 with a reference to ECJ, Seymour-Smith, 1999 (Case no. 
C-167/97).

131 Makkonen 2007, p. 34.
132 Hervey 2003, p. 121.
133 Schiek 2007, p. 427.
134 Ibid. with a reference to the Dutch ETC, Opinion 2004-143. 
135 Ibid., p. 462.
136 Prechal 2004, p. 542 and Schiek 2007, pp. 424-426.
137 ECJ, Danfoss, 1989 (Case no. C-109/88) and ECJ, Kachelmann, 2000 (Case no. C-322/98).
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the ECJ simply assumed that disadvantages for part-time workers are detrimental 
for women, since “[i]t is common ground that in Germany part-time workers are 
far more likely to be women than men”.138 In the Danfoss case, the ECJ ruled that 
“the criterion of mobility may work to the disadvantage of female employees, who, 
because of household and family duties for which they are frequently responsible, are 
not as able as men to organize their working time flexibly”.139 A similar reasoning was 
applied to the neutral criterion of length of service.140 Similarly, Prechal and Schiek 
state that the very fact that a neutral criterion, such as seniority, could work against 
women appeared to be enough to establish a disparate impact.141 
 It should be taken into account that unlike data, a common sense argument is not 
always objective.142 It may be based on certain stereotypes. These generalisations 
may or may not be factually correct.143 Schiek gives the following example: “[i]n sex 
discrimination law, one often assumes that disadvantaging part-time employees will on 
average disparately impact upon women. However, more detailed statistical research 
in the UK has demonstrated that this assumption is only true for ethnic majority 
women, but fails to mirror the reality of women from some ethnic minorities”.144 
Ellis agrees and brings forward that the general statement that many more women 
than men are obliged by their domestic responsibilities to choose for part-time work 
is deceptively simple. She states that “it can in reality be difficult to determine when 
there actually is disadvantageous treatment for part-timers.145 

3.5 justIfIcAtIon for dIrect dIscrImInAtIon

The second part of the test to establish discrimination is the justification part. As 
said, the EU concept of direct discrimination does not include a general objective 
justification clause. However, there are two exceptions to direct discrimination 
provided in the Directives that are relevant to discuss. Namely, the GOR exception 

138 ECJ, Kachelmann, 2000 (Case no. C-322/98) para. 24. See also Hervey 2003, p. 121 with a reference 
to ECJ, Kowalska, 1990 (Case no. C-33/89) para. 13.

139 ECJ, Danfoss, 1989 (Case no. C-109/88) para. 21. See also ECJ, Cadman, 2006 (Case no. C-17/05).
140 The ECJ ruled: “as regards the criterion of length of service, it is also not to be excluded, as with 

training, that it may involve less advantageous treatment of women than of men in so far as women 
have entered the labour market more recently than men or more frequently suffer an interruption of 
their career” (para. 24). However, it should be noted that in the Court also decided that, as a general 
rule, the ability of a worker to perform her duties increases with experience, and length of service 
goes hand in hand with experience. 

141 See Prechal 2004, p. 542 with a reference to ECJ, Nimz, 1991 (Case no. C-184/89) and Schiek 2007, 
p. 426 with a reference to ECJ, Danfoss, 1989 (Case no. C-109/88). 

142 Schiek 2007, pp. 425 and 435.
143 Ibid., p. 270.
144 Ibid., p. 435.
145 Ellis 2005, pp. 92 and 93 with a reference to ECJ, Elsner-Lakeberg v. Land Nordrhein-Westfalen, 

2004 (Case no. C-285/02). 
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(for all grounds) and the exception of Article 2(5) of Directive 2000/78 (for the 
grounds protected in Directive 2000/78, like religion). The ECJ ruled that these 
exceptions must be interpreted strictly.146

3.5.1 The Genuine Occupational Requirement (GOR) Exception 

Similar to the concepts of direct and indirect discrimination, the GOR exception 
is not a new concept and has evolved in case law of the ECJ concerning sex 
discrimination.147 All three non-discrimination Directives include an exception for 
GORs.148 For instance, Article 4(1) of Directive 2000/43 reads:

“[n]otwithstanding Article 2(1) and (2), Member States may provide that a difference 
of treatment which is based on a characteristic related to racial or ethnic origin 
shall not constitute discrimination where, by reason of the nature of the particular 
occupational activities concerned or of the context in which they are carried out, such 
a characteristic constitutes a genuine and determining occupational requirement, 
provided that the objective is legitimate and the requirement is proportionate”.149

The GOR exception was created to prevent the prohibition of direct discrimination 
from making it difficult or impossible to carry on occupational activities for which a 
person’s sex, race and religion are indispensable prerequisites.150 
 However, in general, the ECJ has emphasised that the exception, being a derivative 
from an individual right laid down in a directive, must be interpreted strictly.151 In this 
respect, AG Darmon stated: “[l]et me be blunt: a derogation from a human right as 
fundamental as that of equal treatment must be appraised in a restrictive manner, 

146 See, e.g., ECJ, Johnston, 1986 (Case no. C-222/84) para. 36; ECJ, Sirdar, 1999 (Case no. C-273/97) 
para. 23 and ECJ, Kreil, 2000 (Case no. C-285/98) para. 20. Recitals 18 and 23 of Directives 
2000/43 and 2000/78 and recital 11 of Directive 2006/54. Nevertheless, the ECJ interpreted the 
GOR exception in a broad manner in the case of Colin Wolf. This is understandable, however, 
considering that the work field was an emergency service (the fire brigade). See ECJ, Colin Wolf 
(Grand Chamber), 2010 (Case no. C-229/08). 

147 See, e.g., ECJ, Commission v. the UK, 1983 (Case no. C-165/82); ECJ, Commission v. Germany, 
1985 (Case no. C-248/83); ECJ, Johnston, 1986 (Case no. C-222/84); ECJ, Commission v. French 
Republic, 1988 (Case no. C-318/86); ECJ, Sirdar, 1999 (Case no. C-273/97); ECJ, Kreil, 2000 (Case 
no. C-285/98); ECJ, Dory, 2003 (Case no. C-186/01). 

148 See, e.g., also Busstra, pp. 157-160.
149 Art. 14(2) of Directives 2006/54 and art. 4(1) of Directive 2000/78 include an essentially identical 

definition.
150 Opinion of AG Mancini in ECJ, Commission v. Germany, 1985 (Case no. C-248/83) para. 7.
151 The Court referred to Directive 76/207/EEC of 9 February 1976 on the implementation of the 

principle of equal treatment for men and women as regards access to employment, vocational 
training and promotion, and working conditions, O.J. 1976, L 39/40. ECJ, Johnston, 1986 (Case 
no. C-222/84) para. 36; ECJ, Sirdar, 1999 (Case no. C-273/97) para. 23; ECJ, Kreil, 2000 (Case no. 
C-285/98) para. 20. 
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having regard in particular to the exceptional circumstances [of the case].”152 This 
strict interpretation is also reflected in recitals 18 and 23 of Directives 2000/43 
and 2000/78 according to which the GOR exception only applies in very limited 
circumstances. In the following some requirements of the GOR exception are briefly 
discussed.
 Firstly, the difference in treatment must be based on a characteristic related to 
one of the grounds listed in the Directives. Further, the characteristic must form a 
genuine and determining occupational requirement by reason of the nature of the 
particular occupational activities or the context in which they are carried out. In order 
to establish whether the exception justifies the discriminatory measure it is necessary 
to observe the specific activities of the particular occupation and to consider whether 
for those activities the worker’s sex, race or religion is a determining factor. Examples 
are the activities of male and female singers, actors, actresses, dancers and fashion 
models.153 In relation to the grounds of religion and race a GOR may be that an Imam 
is a Muslim or particular social workers must have a certain ethnicity, because he or 
she has to work with unruly youths in areas mainly populated by Moroccans.154 In 
addition, given the strict interpretation of the exception, it is the Member State (or 
the employer) which must prove that, for the occupation concerned, the worker’s 
characteristic related to one of the grounds is so much a determining factor that a non-
discriminatory employment policy would make it extremely difficult or impossible to 
carry out the activities of that occupation.155 
 Furthermore, the phrase “particular occupational activities” makes clear that the 
exception only covers specific activities and not entire occupations.156 A GOR must 
also be genuine, which means that it must genuinely be necessary for the purpose of 
the occupational activity.157 In other words, the terms “genuine” and “determining” 

152 Opinion of AG Darmon in ECJ, Johnston, 1986 (Case no. C-222/84) para. 9.
153 Opinion of AG Slynn in ECJ, Commission v. French Republic, 1988 (Case no. C-318/86) and 

Opinion of AG La Pergola in ECJ, Kreil, 2000 (Case no. C-285/98) para. 16.
154 See, e.g., Dutch ETC, Opinion 1997-51. See also Bell 2007, p. 288.
155 Ibid. See also the Opinion of AG Rozès in ECJ, Commission v. the UK, 1983 (Case no. C-165/82) 

para. 3(a). See also Hervey 1993, p. 51 and Commission, Proposal for a Council Directive 
implementing the principle of equal treatment between persons irrespective of racial or ethnic 
origin, p. 8, COM (1999) 566 final.

156 Hervey 1993 p. 52 and Ellis 2005 p. 273. See ECJ, Commission v. the UK, 1983 (Case no. C-165/82) 
paras. 14 and 16 and ECJ, Commission v. French Republic, 1988 (Case no. C-318/86) para. 25 and 
ECJ, Kreil, 2000 (Case no. C-285/98) para. 27.

157 UK Department of Trade and Industry (DTI), Explanation of the Provisions of the: Employment 
Equality (Sexual Orientation) Regulations 2003 and Employment Equality (Religion or Belief) 
Regulations 2003, para. 73, available at: http://www.berr.gov.uk/files/file29350.pdf (last accessed 
10 August 2012). This document gives an explanation of the UK provisions that implement the 
sexual orientation and religion or belief strands of Directive 2000/78. Hence, it gives some guidance 
as to the interpretation of the GOR exception.
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indicate that the exception only covers those GORs which are strictly necessary for 
the performance of the activities concerned.158

 Finally, the objective of the measure must be legitimate and the requirement must 
be proportionate. To put it concisely, proportionality means that the requirement is an 
appropriate and necessary means of achieving the legitimate aim. The proportionality 
requirement is discussed in detail in the context of the objective justification clause.159 

3.5.2 The Exception of Article 2(5): Necessary in a Democratic Society

Directive 2000/78 provides a very broad exception in Article 2(5), also called “the 
public policy exception”, which was included in the Directive in the final stages of its 
adoption.160 It thus only applies to cases of religious discrimination.161 It reads:

“[t]his Directive shall be without prejudice to measures laid down by national law 
which, in a democratic society, are necessary for public security, for the maintenance 
of public order and the prevention of criminal offences, for the protection of health 
and for the protection of the rights and freedoms of others”.162 

It is rather surprising that this exception is included in Directive 2000/78. The 
exception of Article 2(5) of Directive 2000/78 is not found elsewhere in EU non-
discrimination and equality legislation. Given the phrasing of the provision “[t]his 
Directive shall be without prejudice […]” and its position in paragraph 5 of Article 2 
of Directive 2000/78, namely immediately after the definitions of the categories of 
protected discrimination, it can be presumed that the exception is applicable to both 
direct and indirect discrimination. However, it seems that this exception is most 
relevant in cases of direct discrimination, since indirect discrimination already has a 
broad justification clause.
 Furthermore, the exception is rather open-ended and should, therefore, be 
applied with reserve. From the definition of the exception it becomes clear that the 
national measure must be laid down in a national law. The Prigge case concerning 
airline pilots, air safety and age discrimination suggests that the ECJ may take a 
broad approach as to what constitutes a national measure. The Court stated “the 
EU legislature, at Article 2(5) of the Directive, referred to measures falling within 
‘national law’, and […] neither Article 4(1) nor 6(1) of the Directive refer to any 

158 See Commission, Proposal for a Council Directive implementing the principle of equal treatment 
between persons irrespective of racial or ethnic origin, p. 8, COM (1999) 566 final.

159 See below in section 3.6.
160 Bell 2002 p. 115. See, e.g., Veldman 2012.
161 Of course, it also applies to the other grounds protected in Directive 2000/78.
162 Directives 2000/43 and 2006/54 do not provide such an exception. The language of this exception is 

closely modelled on the limitations laid down in the European Convention on Human Rights: arts. 
8(2), 9(2), 10(2) and 11(2) of the ECHR. Ellis 2005, p. 291.
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specific legal instrument”.163 It turned out that measures of social partners also 
fall within the scope of Article 2(5). However, the measures must be sufficiently 
precise.164 In addition, a list of aims is provided. These aims are public policy aims.165 
Like all derivatives of an individual right, the aims should be interpreted strictly. 
This approach was also adopted by the ECJ in the case of Petersen. The Court stated:  
“[t]o assess the [measure] from the point of view of Article 2(5) of the Directive, 
account must also be taken of the nature and wording of that provision. As it is an 
exception to the principle of the prohibition of discrimination, it must be interpreted 
strictly.166 The terms used in Article 2(5) also suggest such an approach”.167 However, 
in the Petersen case, the fact that the ECJ accepted an economic aim under the 
heading of “health” seems to indicate a broad interpretation of the aims. 
 In general, it appears to be relatively easy to argue that an exception is necessary 
for: public security, the maintenance of public order, the prevention of criminal 
offences, the protection of health and the protection of the rights and freedoms of 
others.168 For example, the UK Government used the arguments of “the interests 
of national security” and “the prevention of disorder” to support the policy that 
homosexuals were not allowed in the armed forces. The government considered their 
presence to have a substantial and negative effect on morale and, consequently, on 
the combat ability and operational effectiveness of the armed forces.169 A similar 
reasoning was used concerning sex discrimination in the Sirdar case. In this case, 
the UK Ministry of Defence stated that the principle of interoperability was sufficient 
justification for the Royal Marines’ refusal to employ Ms Sirdar: the presence of 
women in that corps would hinder interoperability and, consequently, the combat 
effectiveness of units.170 The ECJ ruled that the exclusion of women from service 
in special combat units such as the Royal Marines may be justified by reason of the 
nature of the activities in question and the context in which they are carried out.171

 Finally, the national measure must be necessary in a democratic society. Note 
that this requirement resembles the limitation clauses of some provisions in the 
ECHR, such as Article 9(2) ECHR. The requirement means that a proportionality 
test must be carried out. Similar to the GOR exception, the ECJ uses the elements of 

163 ECJ, Prigge (Grand Chamber), 2011 (Case no. C-447/09) para. 59.
164 Ibid., paras. 60 and 61.
165 Opinion AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (case no. C-499/08) para. 31.
166 See, e.g., ECJ, Johnston, 1986 (Case no. C-222/84) para. 38; ECJ, Sirdar, 1999 (Case no. C-273/97) 

para. 26 and ECJ, Kreil (Case no. C-285/98) para. 23. 
167 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 60. See also ECJ, Prigge (Grand 

Chamber), 2011 (Case no. C-447/09) para. 56. 
168 Skidmore 2001, p. 130 and Whittle 2002, pp. 303-326. 
169 ECtHR, Smith and Grady v. UK, 27 September 1999 (Appl. nos. 33985/96 and 33986/96) para. 74. 

In this case the ECtHR found a violation of art. 8 of the ECHR.
170 ECJ, Sirdar, 1999 (Case no. C-273/97).
171 Ibid., para. 32.
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appropriateness and necessity to assess proportionality.172 Furthermore, AG Kokott 
stated that the proportionality test of Article 2(5) and the objective justification clause 
of indirect discrimination are essentially the same.173 This test will be discussed in 
more detail in the next section.

3.6 justIfIcAtIon for IndIrect dIscrImInAtIon

When the applicant has successfully demonstrated that he or she has experienced 
a disparate impact on grounds of sex, race or religion, the burden of proof shifts to 
the respondent, which is the Member State.174 The Member State needs to prove the 
final element of the concept of indirect discrimination: the objective justification. 
Ellis explains that there is good reason for shifting the burden of proof to the 
state: “[i]t will usually be very difficult, if not impossible, for the complainant to 
demonstrate that discrimination lies at the root of the adverse impact [in cases of 
indirect discrimination], and it therefore makes practical sense to place the burden 
of disproving discrimination on the shoulders of the respondent, who is in a much 
better position to explain what has occurred”.175 Authors, such as Schiek and Tobler, 
observe the objective justification as the most decisive part of the Court’s decision.176 
 The objective justification test has been developed by the ECJ in sex discrimination 
law from the 1980s until present day. It is recognised that the first landmark case 
dealing with this test is Jenkins (1980). To illustrate, in this case there was alleged 
discrimination by an employer who tried to justify a difference in pay between part-
time and full-time workers. The aims of this practice were to discourage absenteeism, 
ensure fuller use of machinery and encourage greater productivity. The ECJ accepted 
the possibility of an objective justification of economic reasons.177

 As said in Chapter 2, the objective justification test consists of two requirements.178 
Firstly, the national measure must have a legitimate aim. Secondly, the means chosen 
must be proportionate to the aim. At the outset it must be noted that it is not always 
clear how the ECJ applies the proportionality test in concrete cases.179 Further, the 
ECJ has not always been very consistent in applying the test. For instance, Schiek 
states that “[t]he possibility of objectively justifying a neutral measure which 
disparately impacts on those deemed to be members of a specific group has not been 

172 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08).
173 Opinion AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (case no. C-499/08) para. 31.
174 Art. 19 of Directive 2006/54; art. 8 of Directive 2000/43 and art. 10 of Directive 2000/78. 
175 Ellis 2005, p. 110. See also Tobler 2005, p. 252; Barnard 2006, p. 332 and Tobler 2008, p. 43.
176 Schiek 2007, p. 452 and Tobler 2005, p. 239.
177 See ECJ, Jenkins, 1981 (Case no. C-96/80) paras. 6 and 12. See also Tobler 2005, p. 190. 
178 See Chapter 2, section 2.4.2.
179 Tobler 2005, p. 239 and Barnard 2006, pp. 368-371.
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carved out satisfactorily in the ECJ case law”.180 As a consequence, the analysis of 
the proportionality assessment of the ECJ that is presented below should not be taken 
as a general rule that can be applied in every concrete case. However, there are some 
reoccurring elements which shed light on the use of the proportionality test by the 
ECJ. Moreover, the assessment of the ECJ is discussed in more detail in Chapter 8, in 
view of the comparison with the assessment of the ECtHR. 
 Furthermore, currently most ECJ cases in the field of employment discrimination 
concern age discrimination. These cases are interesting to observe, because there are 
relatively many proportionality tests which are carried out. The reason for this is that 
also direct age discrimination includes an objective justification test.181 Moreover, 
these cases give an indication as to how the Court assesses Directive 2000/78. 
According to Veldman, it is not unconceivable that elements that are relevant in 
cases of age discrimination, such as proportionality stricto sensu, would influence 
the Court’s assessment of discrimination based on other grounds.182 However, there 
are two remarks that should be made with respect to cases of age discrimination. 
Firstly, as stated in Chapter 1, the case law on age discrimination is built on cases of 
sex discrimination. Therefore, the vast amount of sex discrimination cases remains of 
prime importance.183 In addition, it is not clear to what extent the Court’s approach to 
age discrimination can be applied in cases of sex, race and religious discrimination. 
For instance, Kilpatrick explains that the ECJ adopted a new proportionality approach 
in cases of age discrimination which involves a balancing test.184 Furthermore, 
according to Schiek and Veldman, the ECJ seems to apply a more lenient standard in 
cases of age discrimination.185 

3.6.1 The Legitimate Aim Test

In general, the requirement that the aim must be legitimate is not a difficult element 
in the ECJ’s assessment of indirect discrimination. Tobler states that finding an aim 
that is considered legitimate is “much less difficult” than proving that the measure 
was proportionate.186 In many cases the ECJ accepts the legitimacy of an aim. This 

180 Schiek 2007, p. 471. She also states that “[c]ase-law on objective justification will, however, remain 
a scattered area, especially at national level, until the field of non-discrimination law has settled 
down and established itself across the Member States”. Schiek 2007, p. 452.

181 See art. 6 of Directive 2000/78. Note, however, that the objective justification test of indirect 
discrimination is not precisely the same as the test of Article 6 of Directive 2000/78. Schiek states 
that the number of age discrimination cases is high considering the short period when compared to 
the other discrimination grounds. Schiek 2011, p. 777.

182 Veldman 2012, p. 19.
183 Chapter 1, section 1.3.
184 Kilpatrick 2011, pp. 287-291.
185 Schiek 2011, p. 796 and Veldman 2012, p. 15. 
186 Tobler 2008, p. 43.
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seems to be different when the aim has a close link with sex, race or religion or when 
it clearly has a discriminatory intent.187 In addition, purely budgetary aims are not 
enough to justify a disparate impact.188 It is the respondent Member State which must 
prove that the aim of the measure that caused the disparate impact is a legitimate 
one. For instance, in the case Rinner-Kühn the ECJ stated that the Member State 
must show that the means chosen meet a necessary aim of its social policy.189 In 
the landmark case of Bilka-Kaufhaus the Court ruled that it must be shown that the 
objective corresponds to a real need on the part of the undertaking.190 The Member 
State is not bound by the reasons put forward at the time of adopting the measure.191 
 The definition of indirect discrimination in Directives 2006/54, 2000/43 and 
2000/78 did not include an express requirement that the aim must be unrelated to the 
forbidden ground. This is in contrast to the definition of indirect discrimination in the 
Burden of Proof Directive that reads: “[…] unless that provision, criterion or practice 
is appropriate and necessary and can be justified by objective factors unrelated to 
sex” (emphasis added).192 In addition, also in, for instance, the cases Bilka-Kaufhaus 
and Seymour, the ECJ clearly ruled that the legitimate aim must be unrelated to any 
discrimination based on sex.193

 This brought about discussion among authors whether the aim must still be 
unrelated to the forbidden ground.194 According to Barnard, the absence of this 
express reference to a non-discrimination ground opens up the possibility that the 
justification could relate to the prohibited ground.195 Tobler and Schiek, on the other 
hand, state that Member States must still demonstrate that the aim is unrelated to the 
ground.196 Schiek explains, by referring to a teleological reading, that the text of the 
definition “would imply that the presumption of discrimination must not be rebutted 
by referring to discriminatory criteria”. Secondly, she states that a justification is not 
truly neutral when there is a direct or indirect reference to the forbidden ground. Note 
that in this situation it may also be reasoned that the case should be assessed within 
the legal framework of direct discrimination, which does not include an objective 

187 See, e.g., Gerards 2005, p. 271 and Barnard 2006, p. 332.
188 See also Barnard 2006, p. 369 with a reference to ECJ, De Weerd, 1994 (Case no. C-343/92). See 

also Gerards 2005, p. 276 and Schiek 2007, p. 453. Barnard states that the Court accepted that, 
with the exception of mere budgetary reasons, almost any other social policy reason would justify 
disparate impact in state social security schemes. Barnard, p. 369.

189 ECJ, Rinner-Kühn, 1989 (Case no. C-171/88) para. 14.
190 ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84) para. 36.
191 Ellis 2005, p. 110 with a reference to ECJ, Schönheit, 2003 (Case nos. C-4/02 and C-5/02).
192 O.J. 1998, L 14/6.
193 ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84) and ECJ, Seymour-Smith, 1999 (Case no. C-167/97).
194 See, e.g., Schiek 2007, pp. 359, 444 and 460 and Barnard 2006, pp. 332 and 402. 
195 Barnard 2006, p. 402.
196 Tobler 2005, p. 240; Schiek 2007, p. 444 and Tobler 2008, p. 43. Schiek states that “[i]t is to be 

hoped that the ECJ does not soften the approach to justifying indirect discrimination on the grounds 
of the Directives’ new wording”. Schiek 2007, p. 444.
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justification clause. Finally, the term “objective” justification indicates that the 
justification must be neutral in relation to the non-discrimination ground.197 
 Furthermore, what is noticeable is that in some cases the ECJ leaves it up to the 
national court to assess the question of the legitimacy of the aim. In other cases the 
ECJ makes the assessment itself.198 This could be caused by the fact that in particular 
cases the national court is in a better position to assess the reasons for the adoption 
of a measure. Further, the objective of the preliminary ruling procedure is to provide 
guidance to the national court. The actual decision in a case will always be taken by 
the national court. This is underscored in the case Deutsche Lufthansa. In this case 
the ECJ ruled: “[i]t is therefore for the national court, to the fullest extent possible, 
[…] to interpret and apply the relevant provisions of national law in such a way that 
it is possible duly to penalise the abuse and to nullify the consequences of the breach 
of EU law”.199 

3.6.2 The Proportionality Test

The ECJ has stated that “in determining the scope of any derogation from an 
individual right such as the equal treatment of men and women provided for by 
the Directive, the principle of proportionality, one of the general principles of law 
underlying the community legal order, must be observed”.200 Indeed, the objective 
justification clause of the concept of indirect discrimination provides a proportionality 
requirement. As said, it has been recognized in legal literature that this requirement is 
the most important part of the objective justification test.201 It is an essential element 
in the judgement of the Court. Note that the exceptions that can be used in cases 
of direct discrimination, namely the GOR exception and Article 2(5) of Directive 
2000/78, also include a proportionality test. Therefore, the following discussion is 
also relevant for these exceptions.
 What can be said about the proportionality test in general is that the term 
proportionality is literally derived from pro portio, which means in equal shares, and 
it “indicates that the principle of proportionality is concerned with the distribution 

197 Schiek 2007, pp. 444, 460 and 460.
198 Tobler 2005, p. 243. See, e.g., ECJ, Georgiev, 2011 (Case nos. C-250/09 and C-268/09). In this 

case it was unclear what exactly the aims of the national law were. Accordingly, the ECJ stated 
in paragraph 40: “where the national legislation in question does not specify the aim pursued, it is 
important that other elements, taken from the general context of the measure concerned, enable the 
underlying aim of that measure to be identified for the purposes of review by the courts of whether 
it is legitimate and whether the means put in place to achieve it are appropriate and necessary”.

199 ECJ, Deutsche Lufthansa, 2011 (Case no. C-109/09) para. 56.
200 ECJ, Johnston, 1986 (Case no. C-222/84) para. 38; ECJ, Sirdar, 1999 (Case no. C-273/97) para. 

26 and ECJ, Kreil (Case no. C-285/98) para. 23. The principle of proportionality was not expressly 
mentioned in art. 2(2) of Directive 76/207/EEC, O.J. 1976, L 39/40.

201 See, e.g., Tobler 2005, p. 239; Barnard 2006, p. 371 and Schiek 2007, pp. 435 and 452.
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of some kind of equal weight to various interests”.202 The proportionality test brings 
along the balancing of the individual interest against the interest of the respondent 
employer/state.203 In the literature on the proportionality test three elements are 
distinguished. 
 The first element is the test of appropriateness, which means that the measure must 
be an effective means to realise the aim.204 Note that the measure does not necessarily 
have to be completely effective.205 However, there must be some contribution to the 
aim.206 In addition, Tobler states that the measure must be more than merely convenient 
or desirable.207 The ECJ was also very clear on the fact that mere generalisations are 
not sufficient to demonstrate the appropriateness of a measure.208 Furthermore, when 
a national measure is not consistent in its application, the ECJ often finds that it is not 
appropriate.209

 The second element is the test of necessity, which means that the measure must 
be necessary to achieve the aim. When there are other means or less restrictive means 
available, these should be chosen. These tests, that are part of the necessity test, are 
called the “other means test” or the “least onerous means test”.210 As Christoffersen 
states, there is no necessity “‘if there are other (otherwise lawful) means available, 
even if they may be more costly or less convenient’”.211 The ECJ does not often 
(expressly) include these two latter tests in its assessment. The definition of objective 
justification was criticized, because of the lack of an express “other means test” or 
“least onerous means test”. However, other authors, such as Tobler and Ellis, reason 
that this condition is inherent in the Court’s case law or that it is included in the 
necessity part of the objective justification test.212

 The third element is the test of “proportionality in the narrower sense”, which is 
also referred to as “proportionality stricto sensu”. It means that a fair balance must be 

202 Christoffersen 2009, p. 35.
203 Tobler 2005, p. 69. In EU law the principle of proportionality is part of the general principles of 

Community law. See also Emiliou 1996, pp. 115-170 and Baker 2008, p. 310.
204 Appropriateness is also referred to as effectiveness or suitability. 
205 See also Gerards, Proportionality Review in European Law, published on the website of IVR 

Encyclopaedia of Jurisprudence, Legal Theory and Philosophy of Law, available at: http://ivr-enc.
info/index.php?title=Proportionality_review_in_European_law (last accessed 10 August 2012).

206 Amtenbrink & Vedder 2005, pp. 166 and 167.
207 Tobler 2008, p. 35.
208 See, e.g., ECJ, Kowalska, 1990 (Case no. C-33/89) paras. 14 and 15; ECJ, Seymour-Smith, 1999 

(Case no. C-167/97) para. 76 and ECJ, Nikoloudi, 2004 (Case no. C-196/02) para. 52. See also 
Gerards 2005, p. 274; Barnard 2006, p. 371 and Tobler 2008, p. 35.

209 See, e.g., ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 53.
210 Ellis 2005, p. 110 and Tobler 2005, pp. 241 and 242.
211 Christoffersen 2009, pp. 111-112 with a reference to Crawford: The International Law Commission’s 

Articles on State Responsibility – Introduction, Text and Commentaries (2002), pp. 123-124, § 15 
(Article 25).

212 Ellis 2005, p. 110 and Tobler 2005, pp. 241 and 242. See also Baker 2008, p. 307.
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struck between the aim(s) of the measure and the interest(s) harmed.213 It is important 
to note that, according to Kilpatrick, so far, the ECJ has not applied a fair balance test 
in its case law concerning sex discrimination.214 In addition, looking at the text of the 
objective justification clause it only shows two elements of proportionality, namely a 
measure must be appropriate and necessary.215 Notably, proportionality stricto sensu 
is lacking in the definition of objective justification. Tobler states that this element 
still seems relevant and should therefore have been included in the definition.216 AG 
Kokott is also an advocate of applying a fair balance. She stated that, even though 
a measure turns out to be appropriate and necessary, it might be possible that the 
invasion on someone’s interest can still override the particular measure.217

3.7 the IntensIty of the ecj’s Assessment of ProPortIonAlIty

The ECJ does not always apply the above elements of proportionality in a consistent 
manner. According to Barnard, there are at least three tests of objective justification 
applied by the ECJ.218 In her words, there is a “sliding scale of objective justification”.219 
It appears that the test of proportionality is determined by the intensity of the Court’s 
assessment, namely the fuller the assessment, the stricter the proportionality test and 
vice versa. In turn, the intensity of the assessment, also referred to as the strictness 
of review, is, in principle, influenced by the level of discretion left to Member States. 
Finally, it seems that factors can be distinguished that influence the width of the 
margin of discretion and, subsequently, the test of proportionality. 
 It is difficult to predict how the ECJ will apply the proportionality test in 
concrete cases. This is caused by the fact that the test is a fluid test, namely it changes 
according to the applied intensity of the assessment.220 Another reason is that the ECJ 
has not issued many judgements on race and religious discrimination. The following 
analysis of the application of the proportionality test by the ECJ is based on case 

213 See, e.g., Tobler 2005, p. 242 Baker 2008, pp. 309 and 310 and Türk 2009, p. 136. See also 
Gerards, Proportionality Review in European Law, published on the website of IVR Encyclopaedia 
of Jurisprudence, Legal Theory and Philosophy of Law, available at: http://ivr-enc.info/index.
php?title=Proportionality_review_in_European_law (last accessed 10 August 2012).

214 Kilpatrick 2011, p. 289.
215 Art. 2(1)(b) of Directive 2006/54; art. 2(2)(b) of Directive 2000/43 and art. 2(2)(b)(i) of Directive 

2000/78.
216 Tobler 2005, p 301 and Baker 2008, pp. 309 and 310. See also Tobler 2005, p. 242.
217 Opinion AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08) paras. 67 

and 68. As regards the fair balance test, AG Kokott refers to ECJ, Palacios de la Villa (Grand 
Chamber), 2007 (Case no. C-411/05) para. 71.

218 Barnard 2006, pp. 368-371. 
219 Ibid., p. 368. See also Gerards 2004, p. 140.
220 See, e.g., Schiek 2007, p. 471. 
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law concerning sex and age discrimination and the evaluation thereof in the legal 
literature.221 
 Authors have distinguished different tests of objective justification in terms of the 
scrutiny applied by the Court.222 According to Barnard and Hepple, there seem to be 
at least three tests for objective justification: 

“the strict Bilka test for indirectly discriminatory conduct by employers, […] the 
weaker Seymour-Smith test for indirectly discriminatory employment legislation, and 
the very dilute test for social security legislation in Nolte/Megner. No explanation has 
been offered for these different tests”.223 

The landmark case of Bilka-Kaufhaus is identified as strict.224 In other words, the ECJ 
used a full assessment of proportionality. This case concerned alleged discrimination 
by a private employer. The employer excluded part-time employees from pension 
schemes. The ECJ ruled that “if the undertaking is able to show that its pay practice 
may be explained by objective justified factors unrelated to any discrimination on 
grounds of sex there is no breach of Article 119 [post-Lisbon, Article 157 TFEU]”.225 
The ECJ explained what might constitute an objective justification. The test requires 
a three-stage assessment: the measures of the employer must, firstly, correspond to 
a real need of the enterprise, secondly, be appropriate with a view to achieving the 
objective pursued and, thirdly, necessary to that end.226 The formulation of the Bilka 
test was followed by the drafters of Directives 2006/54, 2000/43 and 2000/78.227 
 The test articulated in a subsequent case, namely Rinner-Kühn, is important, since 
the case concerned state legislation instead of an employer’s practice. The state law 
excluded certain part-time workers from continued payment of wages when ill. The 
ECJ ruled that if the Member State can show that the means chosen meet a necessary 
aim of its social policy and they are suitable and requisite for attaining that aim, there 
is no discrimination.228 According to Barnard, this test is similar to the one in Bilka-

221 See section 3.6 for an explanation of why cases of age discrimination are also taken into account.
222 Pager 2003, p. 556; Tobler 2005, pp. 190-196; Barnard 2006, p. 218; Costello & Davies 2006, 

p. 1588; Schiek 2007, p. 443 and Türk 2009, p. 136. 
223 Barnard & Hepple 1999, p. 411. See also Barnard 2006, pp. 368-371.
224 Barnard 2006; Costello & Davies 2006, p. 368 and Baker 2008, p. 307. See also Barnard & Hepple 

1999, p. 409; Ellis 2005, p. 109 and Schiek 2007, p. 443. ECJ, Bilka-Kaufhaus, 1986 (Case no. 
C-170/84).

225 ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84) para. 30.
226 Ellis 2005, p. 109 and Tobler 2005, pp. 194-195. See also Barnard & Hepple 1999, p. 402. ECJ, 

Bilka-Kaufhaus, 1986 (Case no. C-170/84) para. 36. 
227 Barnard 2006, p. 332 and Schiek 2007, p. 357. 
228 ECJ, Rinner-Kühn, 1989 (Case no. C-171/88) paras. 3 and 14. See also the reference to Rinner-Kühn 

in Tobler 2005, p. 195.
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Kaufhaus.229 More recent cases that used a strict assessment of proportionality are 
Nikoloudi and Kleist.230

 A marginal assessment was used in the case Nolte. In this case the ECJ accepted 
objective justification, because in exercising its competence the national legislature 
was reasonably entitled to consider that the legislation in question was necessary in 
order to achieve its aims.231 This test is considerably more lenient than Rinner-Kühn 
and Bilka-Kaufhaus.232 However, note that this case concerned social security.233 
Barnard and Hepple state that the case De Weerd also concerned social security. 
Nonetheless, in this case the Court applied a similar test set out in Rinner-Kühn.234 
 A more recent case in which the ECJ has used a marginal assessment is Palacios 
de la Villa. This case concerned the topic of age discrimination and dealt with a 
collective agreement that provided for an automatic termination of employment at 
the age of 65 and the entitlement to a pension. The ECJ stated that the Member States 
enjoyed a broad margin of discretion in the field of social and employment policy.235 
The marginal assessment is recognized in phrases such as “it does not appear 
unreasonable” and “[the aims] do not appear to be inappropriate and unnecessary for 
the purpose”.236 
 Finally, the national court asked the ECJ to clarify the proportionality test in the 
often cited case Seymour-Smith. The ECJ explained that it is for the Member State, 
as the author of the allegedly discriminatory rule, to show that the said rule reflects a 
legitimate aim of its social policy, that aim is unrelated to any discrimination based 
on sex and that it could reasonably consider that the means chosen were suitable for 
attaining the aim.237 Remarkably, a necessity requirement was not included in this 
judgement.238 Barnard and Hepple argue that the test set out in Seymour-Smith reflects 
both the strict test of Rinner-Kühn and Bilka-Kaufhaus and the lenient reasonableness 

229 Barnard 2006, p. 368. See also Barnard & Hepple 1999, p. 409. 
230 ECJ, Nikoloudi, 2004 (Case no. C-196/02) and ECJ, Kleist, 2010 (Case no. C-356/09). See Chapter 8, 

section 8.5.4 for a detailed explanation of the proportionality test in these cases.
231 ECJ, Nolte, 1996 (Case no. C-317/93) para. 34.
232 Barnard & Hepple 1999, p. 409 and Barnard 2006, p. 369.
233 The importance of the policy field is discussed below in section 3.9. See Barnard & Hepple 1999, 

p. 409 and Barnard 2006, p. 368 with a reference to ECJ, De Weerd, 1994 (Case no. C-343/92).
234 Ibid.
235 ECJ, Palacios de la Villa (Grand Chamber), 2007 (Case no. C-411/05) para. 68. See also ECJ, 

Hennigs, 2011 (Case nos. C-297/10 and C-298/10) para. 65.
236 ECJ, Palacios de la Villa (Grand Chamber), 2007 (Case no. C-411/05) paras. 72 and 79. See in 

relation to indirect sex discrimination and a marginal assessment, ECJ, Rinke, 2003 (Case no. 
C-25/02). See also Costello & Davies 2006, p. 1588. The ECJ also used a marginal assessment in the 
cases, ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08) para. 34; ECJ, Rosenbladt 
(Grand Chamber), 2010 (Case no. C-45/09) para. 69; ECJ, Georgiev, 2011 (Case nos. C-250/09 and 
C-268/09) para. 51 and ECJ, Fuchs, 2011 (Case nos. C-159/10 and C-160/10) para. 34.

237 ECJ, Seymour-Smith, 1999 (Case no. C-167/97) para. 77. See Ellis 2005, p. 110; Barnard 2006, 
p. 372 and Schiek 2007, p. 447.

238 See also Schiek 2007, p. 447.
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test of Nolte.239 They state that it seems as if the judges could not come to a consensus 
as to which test to use: “a more rigorous approach to equality” or “a more market 
oriented concept”.240 According to Schiek, the Seymour-Smith case is illustrative 
of the ECJ’s tendency to lower its standard of scrutiny in cases that concern state 
measures and social policy measures.241

3.8 the PrIncIPle of subsIdIArIty 

As discussed, the ECJ applies different intensities of scrutiny in respect of the 
proportionality test. At one end of the spectrum there is a marginal assessment, at the 
other end there is a full assessment.242 A reason why the Court differs in scrutiny can 
be found in the principle of subsidiarity.243 In short, this means that the Court looks at 
the facts and circumstances of a case and observes if these fall in the working sphere 
or competence of the EU or the Member State.244 
 In 1971, the principle of subsidiarity was introduced into the discourse of the 
EU. Twenty years later, in 1991, it was laid down in the EC Treaty.245 Subsequently, 
Article 5(3) of Treaty of Lisbon provides:

“[u]nder the principle of subsidiarity, in areas which do not fall within its exclusive 
competence, the Union shall act only if and in so far as the objectives of the proposed 
action cannot be sufficiently achieved by the Member States, either at central level 
or at regional and local level, but can rather, by reason of the scale or effects of the 
proposed action, be better achieved at Union level”.

The effect or result of the principle of subsidiarity is the margin of discretion that is 
given to Member States to arrange their own national systems. For instance, in the 
case Mangold, concerning age discrimination, the ECJ stated that “[i]n this respect 
the Member States unarguably enjoy broad discretion in their choice of the measures 
capable of attaining their objectives in the field of social and employment policy”.246 
As said, the level of discretion granted to Member States often indicates the strictness 

239 Barnard & Hepple 1999, p. 411 and Barnard 2006, p. 368. 
240 Barnard & Hepple 1999, p. 411. See also Barnard 2006, p. 370. 
241 Schiek 2007, pp. 444 and 447.
242 To reiterate, in one case there is a strict Bilka-Kaufhaus or Rinner-Kühn test, in another case the 

Seymour-Smith test and in yet another case the Nolte test.
243 Note that Chapter 8, section 8.5.5 presents a detailed study of, among others, the EU notion of the 

margin of discretion.
244 In the words of Costello and Davies: “it seems likely that the ECJ will continue to manipulate the 

standard of its scrutiny in light of the context of the case”. Costello & Davies 2006, p. 1588.
245 Art. 5 TEC. Carozza 2003, pp. 40, 41 and 50. 
246 ECJ, Mangold (Grand Chamber), 2005 (Case no. C-144/04) para. 63. See also, e.g., ECJ, Palacios 

de la Villa (Grand Chamber), 2007 (Case no. C-411/05).
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of the assessment of the ECJ. Needless to say, a broad discretion for the Member 
State (generally) brings along a marginal assessment of the Court and vice versa.247 A 
marginal assessment could entail that the Court determines that the prohibition “does 
not seem unreasonable” or “is not clearly inappropriate”.248 
 However, according to Tobler, it is also possible that the ECJ affords a wide margin 
of discretion and then applies a strict proportionality test.249 The fact that an issue falls 
within the competence of the Member States does not lead to the conclusion that 
the ECJ does not assess the case. A measure can still be found unjustified. The ECJ 
uses a standard clause to emphasise this: “[h]owever, the broad margin of discretion 
which the Member States enjoy in matters of social policy may not have the effect 
of frustrating the implementation of a fundamental principle of Community law such 
as that of equal treatment for men and women”.250 National rules must have regard 
to EU law, despite the margin of discretion for the Member States.251 Nevertheless, 
according to Pager, the stricter the assessment of the Court, the greater the possibility 
of judicial intervention and vice versa.252 For example, in the cases Steinicke, Hütter, 
Kücükdeveci and Hennigs the ECJ used a marginal assessment (a broad margin 
of discretion). Nonetheless, the cases resulted in the national measures not being 
justified.253

 Furthermore, there is the issue of the division of tasks between the ECJ and the 
national courts. The nature of the preliminary ruling procedure requires that the ECJ 
gives judgements in abstracto.254 The national court applies the preliminary judgement 
to the facts of the case and gives the final decision; a judgement in concreto. In 
some cases the national court has room to manoeuvre, for instance, the national court 
can fully decide whether the aim is legitimate or not.255 In other cases, the national 
court can only go in one direction. For instance, when the ECJ rules that a particular 
measure is not consistent and, thus, not appropriate, the national court is bound to 
adhere to the ruling and can, in general, only decide that the measure is not justified. 
In this respect, Tobler states: “[n]ot to be outdone, even after having obtained from 

247 See, e.g., Opinion AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08) 
para. 54.

248 Opinion AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08) para. 54.
249 Tobler 2005, p. 246.
250 ECJ, Steinicke, 2003 (Case no. C-77/02) para. 63. See also Tobler 2005, p. 246. 
251 The ECJ stated in the case Rottmann (art. 20 TFEU: citizenship): “[n]evertheless, the fact that a 

matter falls within the competence of the Member States does not alter the fact that, in situations 
covered by European Union law, the national rules concerned must have due regard to the latter 
[…]”. ECJ, Rottmann (Grand Chamber), 2010 (C-135/08) para. 41.

252 Pager 2003, p. 558.
253 See, e.g., ECJ, Steinicke, 2003 (Case no. C-77/02), para. 68; ECJ, Hütter, 2009 (Case no. C-88/08) 

para. 48; ECJ, Kücükdeveci (Grand Chamber), 2010 (Case no. C-555/07) para. 40 and ECJ, Hennigs, 
2011 (Case nos. C-297/10 and C-298/10) para. 65. See also Chapter 8, section 8.5.4.

254 Pager 2003, p. 557.
255 Tobler 2005, p. 243. See also, e.g., ECJ, Deutsche Lufthansa, 2011 (Case no. C-109/09) para. 56.



82

Chapter 3

the Court of Justice a preliminary ruling, some national courts tend to search for 
possible objective justifications other than those mentioned in their references”.256

3.9 fActors thAt Influence the IntensIty of the ecj’s Assessment

The ECJ has not clearly expressed the factors that lead to different levels of scrutiny.257 
However, academics have found that certain factors can be identified.258 These factors 
are often specific facts and circumstances of the concrete case.

3.9.1 The Formulation of the Preliminary Question

The extent to which the ECJ can address a certain issue is dependent on the formulation 
of the preliminary questions. The ECJ is bound by the questions posed by the national 
court. Consequently, the question may limit the discretion of the ECJ to rule on an 
issue which “otherwise would be relevant in the context of a specific case”. However, 
the theoretical division of judicial tasks does not always seem to hinder the ECJ. 
In practice, the Court sometimes provides specific guidance and goes very far in 
answering objective justification issues, even though the assessment falls outside the 
framework of questions.259 
 For instance, in the Petersen case, the ECJ used Article 2(5) of Directive 2000/78 
in its assessment, while the national court referred to Article 6(1) in its questions. The 
ECJ stated:

“[i]t should be recalled, however, that the fact that the referring court has, formally, 
worded the question referred for a preliminary ruling with reference to certain 
provisions of Community law does not prevent the Court from providing that court 
with all the elements of interpretation which may be of assistance in adjudicating in 
the case pending before it, whether or not it has referred to them in the wording of 
its questions. It is for the Court to extract from all the information provided by the 
national court, in particular from the grounds of the decision making the reference, 
the points of Community law which require interpretation in view of the subject-
matter of the dispute”.260 

Similarly, in the Colin Wolf case, the German Court aligned its preliminary questions 
to article 6(1) of Directive 2000/78, which provides an objective justification clause 

256 Tobler 2005, p. 244.
257 See, e.g., Pager 2003, p. 556.
258 See Hervey 2003; Pager 2003, p. 556; Ellis 2005; Gerards 2005; Tobler 2005; Barnard 2006; 

Costello & Davies 2006 and Schiek, Waddington & Bell 2007.
259 Amtenbrink & Vedder 2005, p. 254 and Tobler 2005, p. 244.
260 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 48.
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specifically for age discrimination. However, the ECJ interestingly found that article 
4(1), providing a GOR exception, was to be assessed.261 

3.9.2 The Field of Law or the Policy Field and the Aim of the Measure

Authors, such as Tobler, argue that the intensity of the assessment also depends on 
the field of law or the policy field.262 When the area of law or policy field falls within 
the primary competence of the EU, the Court generally uses a strict proportionality 
test.263 For instance, according to Pager and Tobler, the ECJ applies the most rigorous 
scrutiny and demands weighty justification in cases that concern the freedom of 
movement.264 The freedom of movement is one of the main principles of the EU.265 
 Furthermore, when an issue falls mainly within the competence of Member States, 
such as matters of social security, social and employment policy or the tax system, in 
general, the review of the ECJ is less strict.266 For instance, in the case Age Concern 
England, concerning age discrimination, the ECJ stated that it must be observed 
that in choosing the means capable of achieving their social policy objectives, the 
Member States enjoy broad discretion.267 The broad discretion in the area of social 
policy is also the result of the costs involved.268 However, purely budgetary aims are 
not enough to justify a disparate impact.269 However, Schiek states that budgetary 
constraints will never be the sole motive for a national measure.270 In addition, Pager 
and Jacobs state that “where facts are technically complex or politically sensitive, the 
European Court is more likely to defer to the national court”.271 
 Closely related to the area of the law and policy field is the nature and importance 
of the aims involved. Authors, such as Barnard, Tobler and Schiek, have devoted 

261 ECJ, Colin Wolf (Grand Chamber), 2010 (Case no. C-229/08) paras. 31 and 32.
262 Tobler 2005, p. 245.
263 Pager 2003, pp. 556 and 557.
264 Pager 2003, p. 557 and Tobler 2005, p. 247.
265 The internal market is the prime aim of the EU (art. 26(2) TFEU). The prerequisite for an internal 

market is the freedom of movement. See, e.g., art.45 TFEU: “[f]reedom of movement for workers 
shall be secured within the Union”.

266 Pager 2003, pp. 556 and 557. See also Tobler 2005, p. 245.
267 ECJ, Age Concern England, 2009 (Case no. C-388/07) paras. 51 and 52. See also, e.g., ECJ, Nolte, 

1996 (Case no. C-317/93); ECJ, Palacios de la Villa (Grand Chamber), 2007 (Case no. C-411/05) 
and ECJ, Hennigs, 2011 (Case nos. C-297/10 and C-298/10).

268 Tobler 2005, p. 246.
269 See also Barnard 2006, p. 369 with a reference to ECJ, De Weerd, 1994 (Case no. C-343/92). See 

also Gerards 2005, p. 276.
270 Schiek 2007, pp. 453-456.
271 Pager 2003, p. 556.
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much attention to economic aims.272 Such aims are capable of justifying a difference 
in treatment.273 
 Another factor that influences the strictness of the proportionality test is the 
origin of the measure that caused the disparate impact.274 Authors, such as Costello 
and Davies, Barnard, Schiek and Tobler, distinguish different standards of scrutiny in 
relation to three categories of measures: measures issued by an employer, legislative 
or state measures and Community measures.275 The ECJ has, generally, used a strict 
proportionality test for the first category (Bilka-Kaufhaus) and has used a more 
lenient test for the second category (Seymour-Smith).276 Barnard states that in cases 
where Community legislation was at issue, a similar lenient test applies as for state 
legislation.277 According to Schiek, the cases Seymour-Smith and Kachelmann indicate 
the Court’s reluctance to submit a Member State to the same strict requirements of 
objective justification as it had been applying for employers.278 Schiek, however, 
wonders whether the Court will carry on with the lenient test for state legislation 
considering the expansion of non-discrimination law with Directives 2000/43 and 
Directive 2000/78.279

272 Tobler 2005, p. 247 and Barnard 2006 and Schiek 2007, p. 453.
273 See, e.g., ECJ, Jenkins, 1981 (Case no. C-96/80) paras. 6 and 12. See also Tobler 2005, p. 190. 
274 Costello & Davies 2006, p. 1588.
275 Tobler 2005, pp. 239, 240 and 288 and Costello & Davies 2006, p. 1588. Barnard 2006, pp. 368-371 

and Schiek 2007, pp. 443, 444 and 447. See also Barnard & Hepple 1999, p. 411. 
276 See also Costello & Davies 2006, p. 1588.
277 Barnard 2006, p. 371. Note that, as regards EU measures, Costello and Davies also stated that “the 

Community legislature had a ‘wide margin of discretion’ and assessed whether the choice made by 
that body was ‘reasonable’ and ‘not exceeding what is necessary to achieve the objective pursued’”. 
See Costello & Davies 2006, p. 1588 with a reference to ECJ, Rinke, 2003 (Case no. C-25/02) 
paras. 39-41.

278 Schiek 2007, p. 447. In the case Rinner-Kühn AG Darmon explained his vision on the different 
attitude to contractual and legislative measures: “[t]here is an essential difference between an 
employer, for whom wages policy is one of the most important areas for his undertaking, and a 
legislature, which is responsible for the common wealth and which must take into account a large 
number of social, economic and political circumstances amongst which the respective numbers of 
men and women workers are just one factor.” Consequently, although it may be assumed that an 
undertaking must have been aware that in some of its posts the numbers of men and women were 
unequal and it may therefore be presumed that one measure of its wages policy is incompatible 
with the Treaty, it is a different matter in the case of a national legislature which is required to 
take into account a far greater number of circumstances and which cannot be presumed to act in 
a discriminatory manner.” Opinion AG Darmon in ECJ, Rinner-Kühn, 1989 (Case no. C-171/88) 
para. 29. Note that the requirement of intention has in the meantime been lifted. See also Pager 2003, 
p. 594.

279 Schiek 2007, p. 447.
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3.9.3 Consensus in the EU Member States

The ECJ sometimes refers to the absence of consensus on a certain issue among the 
Member States. This, in principle, leads to a broader margin of discretion left to states 
to arrange their own measures and thus a marginal assessment of proportionality. For 
instance, in the above-mentioned Petersen case, the ECJ stated that “[s]ince the level 
of protection may vary from one Member State to the other, Member States must be 
allowed discretion.280

3.9.4 The Non-Discrimination Ground

According to Tobler, it may depend on the non-discrimination ground involved as 
to how much scrutiny the ECJ applies. She states that when the ground involved 
is nationality, the test is stricter than when the ground is sex.281 The case law of the 
ECJ is not really clear whether there is a difference in the assessment of sex, race 
and religious discrimination. This is, of course, quite evident since there are, so far, 
only two cases on race discrimination and none on religious discrimination.282 In the 
Feryn case concerning race discrimination the ECJ was lenient in respect of the first 
test of discrimination. The Court accepted a difference in treatment, despite the fact 
that there was no victim. A proportionality test was not carried out, since there was 
direct discrimination.
 The European Commission has consistently repeated that there is no hierarchy 
of grounds.283 This may, perhaps, be true for the assessment of the Court. However, 
it cannot be denied that an employer has more possibilities to justify a difference in 
treatment on grounds of religion compared to race or sex. In addition, as discussed in 
Chapter 2, the material scope of Directive 2000/78 is much narrower than Directives 
2000/43 and 2006/54.284 

3.10 conclusIon

The assessment of the ECJ in cases of discrimination in employment on grounds 
of sex, race and religion is not always clear-cut and consistent. However, there are 
certainly some general trends that can be recognized, which allows for some valid 
conclusions. The EU concept of discrimination basically can be divided into two 

280 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 51.
281 Tobler 2005,
282 ECJ, Feryn, 2008 (Case C-54/07) and ECJ, Wardyn, 2011 (Case no. C-391/09).
283 Commission, Communication, Non-Discrimination and Equal Opportunities: A Renewed 

Commitment, COM (2008) 420 final, p. 4.
284 See, e.g., Busstra 2010, pp. 81-134 for an elaborate overview of the material scope of 

Directive 2000/43. This Directive has the broadest scope of all three Directives.
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tests. Firstly, there is a test to determine whether the measure indeed treated the 
applicant differently on grounds of sex, race or religion. When the applicant succeeds 
in this test, the burden of proof shifts to the respondent state, which has to disprove 
or justify the difference in treatment. 
 Importantly, the EU uses two concepts of discrimination, namely the concept of 
direct and indirect discrimination. This distinction is very important, since it defines 
both of the abovementioned tests. There is direct discrimination when the national 
measure explicitly mentions one of the non-discrimination grounds that are protected 
in the Directives. When this is not the case, thus when a measure is formulated 
neutrally, the concept of indirect discrimination applies. There are, however, some 
exceptions. In some exceptional situations a neutral measure is assessed in the 
framework of direct discrimination.
 The first test to establish direct discrimination is called a comparability test. It 
means that the applicant must demonstrate less favourable treatment on grounds of 
sex, race or religion in comparison with a similar situated person. The first test that 
is used to establish a case of indirect discrimination is called a disparate impact test. 
This test requires the applicant to show a particular disadvantage compared with other 
persons. The difficulties of these tests were discussed. It turned out that especially 
in cases of race, religion or intersectional discrimination it can be hard to prove a 
difference in treatment. The new definition of indirect discrimination in Directives 
2006/54, 2000/43 and 2000/78 may solve some of the problems.
 It follows from the analysis of the comparability and disparate impact tests 
that the first seems, in principle, easier to establish. This is caused by the reliance 
on statistical evidence to show the disparate impact. The practice of a statistical 
approach is logical considering that the concept of indirect discrimination deals with 
proportions of persons being affected. Problems arise in respect of the new non-
discrimination grounds, because data either do not exist or are not easily available to 
applicants. Furthermore, there may be problems with the reading of data. Academics 
submit that as a result of the difficulties the ECJ will probably also except a non-
statistical approach, such as arguments of common knowledge.
 The second test of discrimination requires the demonstration of a justification for 
the difference in treatment. Interestingly, direct discrimination can only be justified by 
special exceptions provided in the Directives. For instance, in respect of the grounds 
of sex, race and religion there is a GOR exception, which is created to allow different 
treatment for some special occupational activities. Further, an interesting exception 
was created in Article 2(5) of Directive 2000/78. This broad exception only applies 
to the grounds protected in this Directive. 
 The definition of indirect discrimination includes an objective justification 
clause. Under this clause all sorts of justifications may be accepted. The definition 
provides some requirements. However, the grand part of the test is developed in case 
law. Firstly, the aim of the measure must be legitimate. The most prominent and 
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crucial requirement is the demonstration that the means chosen is in a proportionate 
relation to the aim. The definition of the objective justification clause expresses two 
elements of proportionality, namely appropriateness and necessity. The element of 
proportionality stricto sensu, which in academic literature is characterised as a third 
element, is not expressly mentioned. Case law shows that the ECJ does not seem to 
apply this last element as a standard. 
 The proportionality assessment that is carried out is dependent on the strictness 
of the review. A marginal assessment means, in general, that the Court uses a 
lenient proportionality test. This often results in phrases such as “it does not seem 
unreasonable” or “it does not appear inappropriate”. The other way around, a full 
assessment generally brings along a strict test of proportionality. In principle, the 
intensity of the assessment is determined by the width of the margin of discretion. 
When a broad margin of discretion is left to Member States, it means that states have 
more room to manoeuvre in terms of the measures adopted. The ECJ will subsequently 
use a more marginal assessment of proportionality. When a limited level of discretion 
is afforded to Member States, the ECJ often uses a fuller assessment. There are a 
few factors which can be identified that indicate the margin of discretion left to 
states, such as the formulation of the preliminary question, the policy field and the 
consensus among Member States on a certain issue. It is not really clear whether the 
ground of discrimination causes such a big impact on the strictness of the review. So 
far, the Commission has emphasised that there is no hierarchy of non-discrimination 
grounds.
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4.1 IntroductIon

This Chapter analyses a topical issue of potential discrimination in public 
employment: the issue of the Islamic headscarf. The analysis serves multiple goals. 
Firstly, the previous Chapters were aimed at describing and analysing the major 
elements of the EU’s non-discrimination framework. The legal case study contributes 
by functioning as a searchlight. It gathers the main elements in the ECJ’s assessment 
and checks whether all relevant elements and potential obstacles are fully discussed. 
This approach results in an interaction between the theoretical framework and the 
case study. In other words, the case study helps to fill the gaps in the analysis of the 
ECJ’s assessment of discrimination, while at the same time the theoretical framework 
is applied to the case. Note that the gathering of the main elements and obstacles is 
necessary to make a successful comparison with the system of the ECHR in Part III. 
Another function of the case study is that it helps to see the big picture concerning 
the discrimination assessment and the implications of the Court’s approach. It relates 
to “the ability to go up and down the ladder of abstraction”.1 Finally, the case study 
connects the EU non-discrimination framework and the ECJ’s implementation 
thereof with multicultural issues that initially spurred this research.2 
 The Islamic headscarf case is chosen to identify and check the aforementioned 
main elements and obstacles. In short, this case comes down to analysing the possible 
approaches of the ECJ concerning a national measure that bans the wearing of the 
Islamic headscarf in public employment. At the outset a remark must be made, 
however. So far, there have been no cases on the non-discrimination ground of 
religion, let alone concerning the issue of the Islamic headscarf. Therefore, it is 
difficult to predict the approach of the ECJ. It may be possible that the ECJ does not 
want to touch upon this issue due to, for instance, its sensitivity. However, it may 
also be possible that the ECJ would take a head-on approach, meaning it would fully 
address the essential issue of whether the headscarf case constitutes religious, sex 
and/or race discrimination. Needless to say, this latter approach would be the most 

1 Muna F.A., “The Helicopter View and Stratigic Thinking”, available on the website of Meirc 
Training and Consulting: http://www.meirc.com/meirc-consultants/992-the-helicopter-view-and-
strategic-thinking-.html (last accessed 10 August 2012).

2 See Chapter 1, section 1.5 for an elaborate explanation of the functions of the case study.
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interesting to compare with the approach of the ECtHR.3 The legal measure that is the 
main object of investigation reads as follows: 

All civil servants are prohibited from wearing conspicuous symbols in the workplace 
that show a personal conviction, such as religious and political convictions.

The text of this fictive national law is inspired by a particular French law. The latter law 
forbids all clothing and signs that manifest a religious adhesion in public primary and 
secondary schools.4 In addition, “[French government] employees have always been 
prohibited from wearing religious symbols at work”.5 Among the forbidden religious 
signs is the Islamic headscarf. Other examples of forbidden religious clothing and 
signs are Christian crosses, Sikh turbans and Jewish kippahs (skullcaps). The fact that 
this case study is inspired by a French law shows its actuality and reality. Other EU 
Member States are also discussing similar measures.6 It is not unlikely that the ECJ 
will eventually be confronted with preliminary questions regarding this issue. 
 In this Chapter, the possible legal approaches of the ECJ to the Islamic headscarf 
case are considered (section 4.2). Further, the points of departure for the review 
are discussed: direct or indirect discrimination (section 4.3). The subsequent three 
subsections address the difficulties that applicants may encounter when demonstrating 
that the ban on conspicuous symbols forms a difference in treatment on grounds 
of religion, sex and race or ethnic origin (sections 4.4, 4.5 and 4.6). Finally, the 
second test of discrimination is assessed, namely the ECJ’s approach towards the 
justifications of the state, which are, in short, state neutrality and gender equality 
(section 4.7).

4.2 the PossIble legAl APProAches of the ecj: relIgIon, sex 
And/or rAce

The Islamic headscarf issue touches upon three grounds, namely religion, sex and race 
or ethnic origin.7 As a consequence, Directives 2000/78, 2006/54 and 2000/43 may 

3 The comparison of the possible approaches is discussed in Chapter 10.
4 LOI n° 2004-228, 15 march 2004. See also “PrO.J.et de loi Laïcité – Port de signes ou de tenues 

manifestant une appartenance religieuse dans les écoles, collèges et lycées publics”, available at: 
http://www.senat.fr/rap/l03-219/l03-219.html (last accessed 10 August 2012).

5 McGoldrick 2006, p. 73.
6 See, e.g., McGoldrick 2006, pp. 205-219 for an overview of the Islamic headscarf debate in Europe. 

See also Vermeulen & Overbeeke 2009, pp. 109-113. E.g., in Denmark a law was amended stating 
that Danish judges are not allowed to be dressed or appear in a way that demonstrates religious or 
political affiliation. The Danish Act on the Administration of Justice, Bill no. L98, 2008-09. 

7 See, e.g., Loenen 2009, pp. 314 and 315. The Muslim headscarf is “often depicted as the paradigm 
symbol of intersectionality in legal discourse”. Skjeie 2009, p. 303.
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all play a role in the assessment by the ECJ. Prior to the question of discrimination, it 
must first be ascertained which of the above Directives is likely to be applied.
 It seems probable that the ECJ would approach the Islamic headscarf case 
from the perspective of Directive 2000/78. Several reasons can be identified for 
this assumption. Firstly, the Islamic headscarf is primarily a religious symbol.8 An 
applicant in the national procedure is prevented from wearing an Islamic headscarf 
in the workplace and subsequently decides to initiate legal procedures. The main 
issue is, thus, the limitation of the expression of religion. Secondly, the aim of the 
measure in question concerns banning religious symbols and other symbols that 
show a personal conviction from the sphere of public employment in order to sustain 
state neutrality.9 It is not directly aimed at sex or race but, among other symbols, 
it is aimed at religious symbols. Thirdly, international and national case law also 
suggest that courts mostly take a religious-orientated approach. For instance, the 
case law of the ECtHR shows that it uses the perspective of the freedom of religion 
(Article 9 ECHR).10 Similarly, in Germany, France, Belgium, Denmark, the UK and 
the Netherlands the approach of religion is chosen.11 Note that some states use the 
freedom of religion as a point of departure. Other states, such as the Netherlands and 
the UK, mainly use religious discrimination to assess headscarf issues.12

 It follows that a religious approach is likely to be the primary approach. However, 
this approach does not cover all the potential discriminatory components of the 
Islamic headscarf issue. There is a possibility that the ECJ will assess the measure 
in light of sex or race discrimination. This could be due to the formulation of the 
preliminary question by the national court.13 Furthermore, in the national context there 
have been occurrences of courts using the concept of sex to address headscarf issues. 
For instance, in Norway, the Equality and Anti-Discrimination Ombud considered 
cases concerning the Islamic headscarf within the framework of sex discrimination.14 

8 In this dissertation it is assumed that the Islamic headscarf is a religious symbol. This has generally 
been accepted in national and international case law. 

9 The aims of the measure are discussed in section 4.7.1.
10 See, e.g., ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98); 

ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98); 
ECtHR, Dogru v. France, 4 December 2008 (Appl. no. 27058/05) and ECtHR, Kervanci v. France, 
4 December 2008 (Appl. no. 31645/04).

11 See McGoldrick 2006 for a complete overview of the European approaches to the Islamic headscarf. 
See also Roseberry 2009, p. 333 and The Veil PrO.J.ect (Values, Equality & Differences in Liberal 
Democracies), available at: http://www.univie.ac.at/veil/Home3/index.htm (last accessed 10 August 
2012). The EU-sponsored VEIL PrO.J.ect focuses on debates, conflicts and regulations concerning 
head and body coverings of Muslim women in the public sphere.

12 See, e.g., Dutch ETC, Opinions 2008-12 and 2008-14, available at: http://www.cgb.nl. 
13 E.g., when a national court asks for an interpretation of Directive 2006/54 in the context of the 

headscarf, the ECJ is likely to use the standpoint of sex discrimination.
14 Skjeie 2009, p. 304.
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However, note that, at the time, “only gender equality was comprehensively addressed 
in Norwegian anti-discrimination law”.15 
 A multiple ground approach should also not be disqualified. On the one hand, 
the EU non-discrimination framework is built on a single ground approach.16 This 
means that the non-discrimination grounds of religion, sex and race are scattered 
over three different directives. This brings along certain difficulties, such as the 
fact that the Directives provide different exceptions. Further, in general, addressing 
multiple discrimination beyond the field of employment may be particularly difficult 
because the scope of application of the Directives does not overlap. In addition, 
in the Directives there is no provision that accommodates claims of multiple 
discrimination.17 Furthermore, previously the ECJ has not taken the opportunity 
to address more than one ground and, thus, multiple Directives. Schiek gives the 
example of the Rosenbladt case.18 With respect to this case, she states: “the national 
court had highlighted that the claimant’s claim to a pension, based on her part-time 
work as a cleaner, would hardly suffice to sustain her. This is a typical situation 
for female manual workers. Accordingly, in addition to the seemingly easy claim of 
direct age discrimination, a parallel claim of indirect sex discrimination could have 
been explored”.19

 On the other hand, a single ground approach does not deal with all the components 
of the headscarf (religion, sex and race), as should be done to fully address a case 
of intersectional discrimination.20 According to Skjeie, intersectional discrimination 

15 Ibid., p. 303.
16 See Koldinská 2011, p. 1619. Note that several European states also use “a single-factor model”. 

Roseberry 2009, p. 334. 
17 Roseberry 2009, p. 334. Note that there is a reference to multiple discrimination in Recital 14 of 

Directive 2000/43 and Recital 3 of Directive 2000/78. The recitals read as follows: “[i]n implementing 
the principle of equal treatment, the Community should, in accordance with Article 3(2) TEC, aim 
to eliminate inequalities, and to promote equality between men and women, especially since women 
are often the victims of multiple discrimination”. Note that in Directive 2006/54 there is no reference 
to multiple discrimination. In addition, in 2004, the European Commission stated in its Green Paper 
“Equality and Non-Discrimination in an Enlarged European Union” that art. 13 EC “provides a more 
effective basis for addressing situations of multiple discrimination. COM (2004) 379 final, p. 5.

18 Schiek 2011, p. 795. See also Koldinská 2011, pp. 1617-1619. See also the European Network 
of Legal Experts in the Field of Gender Equality, Multiple Discrimination in EU Law 
Opportunities for legal responses to intersectional gender discrimination?2009, pp. 7-9, available 
on the website of the European Commission: http://ec.europa.eu/justice/gender-equality/files/
multiplediscriminationfinal7september2009_en.pdf (last accessed 10 August 2012). In this report 
Schiek makes references to a few other cases where multiple grounds were at stake, such as ECJ, 
Steinicke, 2003 (Case no. C-77/02) (age and sex); ECJ, Coleman (Grand Chamber), 2008 (Case no. 
C-303/06) (disability and sex) and ECJ, Helga Kutz-Bauer and Freie und Hansestadt Hamburg, 
2003 (Case no. C-187/00) (age and sex). In all these cases the ECJ did not acknowledge that an 
additional ground was at issue.

19 Schiek 2011, p. 795.
20 See, e.g., Hendriks & Terlouw 2011, p. 178. Intersectional discrimination means that a person 

suffers discrimination on the basis of several grounds operating and interacting with each other at 
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may be addressed even on the basis of single-ground legislation.21 She refers to a 
Norwegian case that dealt with a woman who had been dismissed from her work 
as a shop assistant for refusing to remove her headscarf. The Ombud decided that 
there had been indirect discrimination on grounds of sex and direct discrimination 
on grounds of religion. Subsequently, the Ombud presented this case as an example 
of multiple discrimination.22 Furthermore, as will be discussed in the subsections 
below, proving differential treatment in the context of a one-ground approach will 
be particularly difficult considering the multiple nature of the Islamic headscarf.23 
Finally, in Article 21 of the Charter of Fundamental Rights of the EU an open list 
of non-discrimination grounds is included.24 This open formulation may be an 
indication that a multiple approach will be accepted.25 Consequently, the Charter 
may be of importance in the Islamic headscarf case and other cases of multiple 
discrimination. It follows that it is not inconceivable that the ECJ may decide that 
Directives 2006/54 and 2000/43 are also applicable. In other words, the Court might 
expressly acknowledge the multiple character of the Islamic headscarf and assess all 
three Directives.26 
 In sum, it seems logical that the ECJ would use a religious-orientated approach, 
which means that the ECJ would primarily address the case within the framework of 
Directive 2000/78. However, it is possible that the Court may use another approach 
as well.27 The preliminary question can be formulated in such a way that the ECJ has 
to use another approach or it is willing or finds it necessary to use another approach 
due to, for instance, evidentiary problems of the applicant.28 Schiek states: “[a]bove 

the same time in such a way that they are inseparable and “produce something unique and distinct 
from any form of discrimination standing alone.” Hannett 2003, p. 68. This type of discrimination 
is difficult to separate into different grounds. Strictly speaking, the headscarf issue does not affect 
Muslims as such, but Muslim women. The other way around, the issue does not affect women as 
such, but mostly women who are Muslim. Furthermore, it is a fact that most Muslim women in 
Western Europe have an immigrant background. Either they are immigrants or the descendants of 
immigrants. Hannett 2003, p. 68. See also Crenshaw 1993 and Makkonen 2002.

21 Skjeie 2009, p. 303.
22 See Skjeie 2009, p. 304 with a reference to the decision of the Norwegian Equality and Anti-

discrimination Ombud: Oppsigelse på grunn av hijab er multi-diskriminerende (14 June 2007), 
available at: http://www.ldo.no/no/Klagesaker/Arkiv/2007/Oppsigelse-pa-grunn-av-hijab-er-multi-
diskriminerende/ (last accessed 10 August 2012).

23 See, e.g., Roseberry 2009, p. 333.
24 Art. 21(1) of the Charter reads: “[a]ny discrimination based on any ground such as sex, race, colour, 

ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, 
membership of a national minority, property, birth, disability, age or sexual orientation shall be 
prohibited”.

25 Costello & Davies 2006, pp. 1568 and 1569.
26 This approach is suggested in: Roseberry 2009.
27 See also Schiek 2004, p. 73.
28 Roseberry states that a one-ground approach leads to evidentiary problems for applicants “who 

cannot be identified with an entire group that shares one protected trait, for example all women, all 
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all, testing headscarf bans against a prohibition of intersectional discrimination would 
allow the law to integrate all the diverging issues captured by a piece of cloth”.29 For 
these reasons, it is necessary and interesting to explore the headscarf issue from all 
three angles. 

4.3 the QuestIon of dIrect or IndIrect dIscrImInAtIon

It must be ascertained which concept of discrimination applies, that of direct or 
indirect discrimination. This decision determines the point of departure of the 
assessment and can be quite important for the end result of the case. The concept 
of direct discrimination brings along a test of comparability, whereas indirect 
discrimination requires a different test, namely a disparate impact test. Furthermore, 
direct discrimination can only be justified by exceptions that are expressly provided 
in the Directive, whereas indirect discrimination includes a general objective 
justification clause.
 Related to the ground of religion, it is clear that the concept of direct discrimination 
would apply when a national measure would expressly ban the wearing of the 
Islamic headscarf in public employment. However, in most European states that 
have measures that limit or ban the wearing of the Islamic headscarf the measure is 
formulated neutrally. Following this trend, the underlying case study also concerns a 
legal measure that is formulated in a neutral manner. All government personnel are 
prohibited from wearing conspicuous symbols in the workplace that show a personal 
conviction, such as religious and political convictions. These symbols include non-
religious symbols, such as symbols of political preference, swastika tattoos, buttons 
expressing convictions like “no nuclear energy”, punk cockscombs, goths’ pink hair, 
symbols of football clubs etc. It further includes religious symbols, such as Islamic 
headscarves, conspicuous Christian crosses, Jewish skullcaps, Sikh turbans, Hindu 
spots etc. A neutral formulation points in the direction of indirect discrimination. 
Nevertheless, despite the neutral formulation, the ECJ also accepts the framework of 
direct discrimination when the distinguishing criterion is intrinsically connected to 
the ground. This seems not to be the case. The banning of conspicuous symbols does 
not automatically have an effect on all religious persons. Merely a certain percentage 
is affected, which also points in the direction of indirect discrimination.
 Still, there is something to say about assessing the case in light of the framework 
of direct religious discrimination. Firstly, the national measure makes an express 
reference to conspicuous symbols that show a religious conviction. This is done in 
the form of an example. It can be reasoned that this stands in the way of complete 

Muslims, or all members of a specific ethnic minority”. In such cases discrimination claims will be 
likely to fail due to an inability to demonstrate a difference in treatment. Roseberry 2009, p. 333.

29 Schiek 2004, p. 73.



95

The ECJ and the Islamic Headscarf Case

neutrality. Secondly, there is a trend, which is visible in Europe, to limit the influence 
of Islam. Examples of this trend are the new burka ban in France and Belgium, the 
ban on building minarets in Switzerland, the upcoming right-wing populist parties 
in Denmark and the Netherlands, etc. It seems that many people in the Western 
world have become more Islamophobic since 11 September 2001. A government 
would probably not explicitly state that the real intention of the ban on conspicuous 
symbols is actually only directed at the Islamic headscarf or Islam. Still, observing 
the European trend and the heated discussions about Islam one can wonder about the 
real intention of the “neutral” measures banning conspicuous personal symbols.30 For 
instance, according to McGoldrick, many provisions adopted by the federal Länder in 
Germany “are drafted in wide terms to avoid the impression that they are specifically 
directed against the headscarf-hijab”.31 But the fact that some bans exempt Western 
symbols, like the Christian cross, indicates a double standard.32 In such cases it seems 
difficult to maintain that the measure is neutral. It is perhaps important to also consider 
the aims of the measure when determining which assessment model is applicable.33 
The aims of state neutrality and sex equality have a link with religion. Thus, it seems 
logical that this would be the primary perspective of the Court. When practice shows 
that only persons with an Islamic headscarf are affected, thus other symbols are 
tolerated, it may be enough to demonstrate direct discriminatory intent. It may then 
be more correct to deal with the case in the framework of direct discrimination. 
 It can be concluded that it is not entirely clear what the ECJ’s point of departure 
would be. Taking all arguments into account, it appears that the framework in which 
the case would probably be assessed is that of indirect religious discrimination.34 
Especially because the Islamic headscarf issue in this case study involves percentages 
of persons being affected. There is, nevertheless, also a possibility that the ECJ would 
consider the framework of direct discrimination. Therefore, this approach is also 
addressed.
 Related to the grounds of sex, the ban is not specifically directed at women and 
may also affect men. Furthermore, not all women are affected. Therefore, the legal 
framework of indirect discrimination would be the obvious choice as a point of 
departure for the ECJ.35 Note that there are examples where in the national sphere the 
headscarf issue has been treated as potential indirect sex discrimination.36

30 Note that it is not necessary that the applicant proves discriminatory intent in order to establish direct 
or indirect discrimination. Ellis 2005, p. 103; Barnard 2006, p. 332 and Bell 2007, p. 226.

31 McGoldrick 2006, p. 117.
32 See also Sacksofsky 2009.
33 It is interesting to note that the Dutch ETC primarily takes the aim of the disputed measure into 

account when determining the point of departure of a case, i.e. direct or indirect discrimination.
34 See also Vickers 2007, p. 43.
35 See, e.g., also Loenen 2009, p. 315.
36 See Skjeie 2009, pp. 303 and 304 with a reference to three cases of the Norwegian Ombud. 
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 Similarly, the ban does not have an effect on all persons belonging to one 
particular race or ethnic origin. However, it is true that when looking at the group 
that is affected, this group will likely predominantly consist of persons who are 
non-Western immigrants or descendants of non-Western immigrants. Moreover, in 
many Western countries there is multilevel debate about the performance, lifestyle 
or behaviour of immigrants.37 Often the tone of the debate is not so positive. The 
target group are often Turkish and Moroccan minorities. One element of the debate 
is the Islamic headscarf, which, according to some, does not fit in their perception 
of a Western society. In other words, even though the national measure does not 
specifically aim to exclude persons of a particular race or ethnic origin, there are hints 
that the measure is mainly aimed at controlling Turkish and Moroccan minorities, 
which may be a reason to use the framework of direct discrimination.38 Still, the 
measure may also prevent autochthonous persons from wearing conspicuous symbols 
that show a personal conviction. Therefore, it seems correct that the ECJ will apply 
the concept of indirect race discrimination.

4.4 Is there dIfferent treAtment on grounds of relIgIon?
4.4.1 Indirect Discrimination: the Disparate Impact Test

The definition of indirect discrimination requires that the applicant demonstrates 
that the measure would put Muslims at a particular disadvantage compared to other 
persons.39 This is referred to as a disparate impact test. This test is a difficult hurdle 
to clear for the applicant for the following reasons. Firstly, within the Muslim group 
there is a large disparity in the practice of wearing an Islamic headscarf. A large 
number of the group are not affected by the measure, because Muslim men do not 
wear headscarves. Further, not all Muslim women wear a headscarf. The fact that 
not 100% of the Muslim group are affected by the measure does not necessarily 
mean that it is not possible to demonstrate a disproportionate impact. After all, the 
concept of indirect discrimination is relative and involves proportions of groups 
being affected. However, the number of Muslims being affected should not become 
too low, since a low percentage may not show that substantially more Muslims are 
affected than others. 
 The second difficulty is the question to which group the applicant should 
compare herself with. In the headscarf case there is no lack of a comparator, which is 
sometimes an issue. Instead, there are so many comparators possible that it is difficult 

37 According to Sackofsky, “[i]t is quite obvious that those people use gender equality now only as a 
tactic. In truth, their objections are founded on the idea that immigrants should adopt the majority’s 
standards of behaviour”. Sacksofsky 2009, p. 360. 

38 Read also Loenen 2009, pp. 314 and 315.
39 Art. 2(2)(b) of Directive 2000/78.
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to pick the correct one. For instance, Muslims may be compared to Christians. They 
may also be compared to persons who do not follow a religion. It is also possible to 
argue that non-Western religions, like Islam, are disproportionately affected by the 
measure compared to Western religions, like Christianity. 
 A third difficulty is that within the different comparator groups there is also 
diversity in the practice of wearing conspicuous symbols. For instance, within the 
“Sikh group” and “Jewish group” not all persons wear a turban and skullcap. Only 
(some) men wear these items. Further, some men only wear these items while praying. 
Furthermore, merely a limited number of Christians in Western Europe wear crosses 
on a chain.40 Additionally, there is diversity within the “no-religion group”. Within 
this group, persons who wear symbols that show a political opinion or any other 
personal opinion are affected. For instance, persons who have swastika tattoos are not 
allowed to show these in the workplace, skinheads may not be allowed to shave their 
heads and goths also have to adjust their clothing. Large numbers of the “no-religion 
group”, however, are probably not affected. An example of possible comparisons is 
provided in the following figure:

Muslim

“can”
“cannot”*

Jews
“can”

“cannot”

Christians
“can”

“cannot”

No Religion

“can”
“cannot”

E.g.
- Muslim men do 

not wear headscarves.
- Some Muslim women do 

not wear a headscarf.
- Some Muslim women 

do wear a headscarf.
Etc.

Other
Religious
Groups

Sikhs
“can”

“cannot”

E.g.
- Some Sikh men 

wear turbans.
- Some Sikh men do not 

wear turbans.
- Sikh women do not 

wear turbans.
Etc.

E.g.
- Most Christians do not 

wear big crosses.
- Some Christians wear  

visible crosses.
Etc.

E.g.
- Some persons wear 

Manchester United caps.
- Most persons do not wear 

Manchester United caps.
Etc.

versus

*The ECJ explained the test as identifying and comparing the “can” and “cannot” group (e.g., Seymour-Smith).41

Figure 4.1. Examples of different comparator groups42

As discussed in Chapter 3, the ECJ has a long tradition of using a statistical approach 
to show a disparate impact. Looking at the overview above and the described 

40 See, e.g., the national case: English Court of Appeal, Eweida v. British Airways PLC, 12 February 
2010 (Case no. A2/2008/2984) EWCA Civ 80.

41 ECJ, Seymour-Smith, 1999 (Case no. C-167/97) para. 59. See also Chapter 3, section 3.4.2.3.
42 This overview is merely an example. There are, of course, more possibilities.
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difficulties, it appears to be quite a hopeless task to demonstrate that the applicant has 
been disproportionately affected by the measure with statistics. It is, simply, unlikely 
that there is data available for the applicant about different religious groups and their 
practice concerning the wearing of conspicuous symbols in the entire public sector.43 
Note that it would perhaps be an easier task to show the impact with numbers when 
the particular measure would apply only in a small company, a school or a particular 
sector of public employment, like the judiciary. But even in that situation, it remains 
questionable whether a company/school/sector registers the religious, personal and 
political features of a worker.
 Since the adoption of the new non-discrimination Directives there has been 
more debate in the legal literature about the acceptance of non-statistical/qualitative 
evidence by the ECJ, such as common knowledge arguments.44 In short, this means 
that when it is really apparent that a measure causes a disparate impact on a protected 
group, the impact may be assumed.45 In respect of the Islamic headscarf, the following 
reasoning may be used. The measure is aimed at all conspicuous symbols. However, 
some religions, like Islam, are more familiar with dress codes than other religions, 
like Christianity. Moreover, the wearing of a Christian cross can easily continue by 
tucking it under one’s clothing. Consequently, it might be assumed that the measure 
in question has a larger impact on persons belonging to the Islamic faith than the 
Christian faith. When such a comparison is made between Muslims and Sikhs/Jews, 
the foregoing argument does not apply, namely Sikhs and Jews are also not allowed 
to wear their turban or skullcap. 
 In the Netherlands, the ETC has accepted the argument that a dress code in 
employment is more burdensome for Muslim women.46 According to the ETC, there 
are persons who wear head covering because of their religious beliefs. They cannot, at 
least only if they act contrary to their religion, dress according to the specific clothing 
requirement. Persons who are not religious or persons who have another religion 
do not have this limitation. Therefore, primarily persons who wear religious head 
covering are disadvantaged by the dress code of the respondent. The ETC concluded 
that the dress code constituted indirect discrimination on grounds of religion.47 
 It is uncertain, considering the high standard of proof required by the ECJ and the 
tradition of using statistical evidence, whether the ECJ would accept similar reasoning 
as the foregoing decision by the Dutch ETC. In addition, interestingly the ETC uses 
the group “Muslim women” instead or “Muslims” in its decision. Notwithstanding 
the combination of two grounds the case is assessed under the heading of religious 
discrimination. Strictly speaking, with the single-factor approach in mind, the 

43 See Makkonen 2007 for general risks, constraints and challenges that are involved in data collection.
44 See also Chapter 3, section 3.4.3.
45 See Tobler 2008, p. 40. See also, e.g., Ellis 2005, p. 94; Schiek 2007, p. 424 and Makkonen 2007, p. 34. 
46 See Loenen 2009, pp. 320 and 321 with a reference to the Dutch ETC, Opinion 2001-53.
47 See Dutch ETC, Opinion 2001-53, para. 4.7.
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ECJ would not use a combination of religion and sex. However, it seems that the 
assumption of disparate impact cannot be made without such a combination. In other 
words, it can be questioned whether it may be assumed that a dress code is less 
burdensome for the Muslim group as such compared to other groups. Perhaps the 
only way to make the assumption that there is a disparate impact is to take a flexible 
approach and to consider the combination of religion and sex. This approach is also 
supported by Vickers, who states: “[i]n terms of how the wearing of headscarves 
should be treated under the Directive, it would seem that any ban is likely to be 
potentially indirectly discriminatory as it is more difficult for Muslim women to 
comply with a requirement not to wear a head covering”.48

 It can be concluded that it is to be expected that the threshold for an applicant to 
show a disparate impact with statistics is very high. Further, there is still uncertainty 
whether the ECJ would accept arguments of common knowledge. It seems that the 
usage of a combination of religion and sex is hard to escape. Much depends on the 
willingness of the ECJ to go into the justification issue. If not, the ECJ can easily 
close the case in the first test.49

4.4.2 Direct Discrimination: the Comparability Test

The concept of direct discrimination requires a comparability test.50 The applicant 
must demonstrate less favourable treatment and identify a comparator. A comparator 
is a similarly situated person who has a different characteristic (in terms of religion) 
than the applicant. Demonstrating less favourable treatment does not seem to be a 
problem for the applicant. It is clear that the order to remove her headscarf against 
her will would constitute a negative impact. For instance, some women experience 
a feeling of nakedness without their headscarf.51 Concerning the comparability 
requirement, the applicant is confronted with similar difficulties as with respect to 
the concept of indirect discrimination. These difficulties are the diversity within the 
Muslim group, choosing the comparator (there are more than one) and the diversity 
within the comparator groups. In addition, also in respect of direct discrimination 
it is hard to escape using a combination of non-discrimination grounds, because, 
for instance, a comparison of Muslims and Christians will not show less favourable 
treatment of all Muslims compared to all Christians. It is a fact that only parts of 
groups are affected by the measure. It follows that it seems difficult for an applicant 
to demonstrate less favourable treatment compared to others persons. Again, the 

48 Vickers 2007, p. 52.
49 See mutatis mutandis, ECJ, Österreichischer Gewerkschaftsbund (Grand Chamber), 2004 (Case no. 

C-220/02) in which the Court seemed to avoid going into the issue of parental leave by finding non-
comparability. See also Chapter 8, section 8.4.1.

50 See Chapter 3, section 3.3 for a full discussion on the comparability test.
51 See, e.g., Roseberry 2009, p. 343.
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acknowledgement by the ECJ of multiple grounds, namely religion and sex, could 
form a solution to this difficulty.

4.5 Is there dIfferent treAtment on grounds of sex?

Next to the ground of religion, it may be possible to successfully argue that the 
national measure banning conspicuous (personal) symbols in the public workplace 
would constitute indirect sex discrimination. 
 To meet the requirement of an adverse impact the applicant must demonstrate 
that the effect of the national measure would put persons of one sex at a particular 
disadvantage compared with persons of the other sex.52 As discussed in Chapter 3, 
this requirement is now much easier to meet than it was under the Burden of Proof 
Directive. This means that the ECJ will possibly accept arguments of common 
knowledge somewhat sooner. This acceptance is especially important in the 
headscarf case, because, as explained above, it will be difficult to prove a disparate 
impact with statistics. It is true that there is probably some data available about the 
proportion of female workers compared to male workers. However, the headscarf 
case is particularly complex, because of the combination of the ground of sex with the 
ground of religion and race. Indeed, Roseberry also states that “[i]t would probably 
have been difficult and expensive for the claimants [in a headscarf case] to acquire 
[statistical information]”.53

 Nevertheless, the acceptance of a common sense argument may also be 
problematic.54 It cannot be ignored that some men also experience a disadvantage due 
to the ban. It could, for instance, be argued that men with a minority religion and/or 
immigrant background experience discrimination compared to women with a majority 
religion and/or autochthonous background. Interestingly, the following statement by 
Schiek seems to indicate that an argument of common knowledge, which is only 
related to the ground of sex, could be accepted. She states that “any clothing policy 
will disparately impact upon women and girls, because women and girls are subjected 
to more rules on their outer appearance than men and boys. They are, thus, more likely 
to be subjected to conflicting rules”.55 Note, however, that this statement was made in 
the context of a case note on a head-covering ban in a Belgian school, which dealt with 
disparate impacts on Muslim girls, thus a combination of two grounds.56 The national 

52 Art. 2(1)(b) of Directive 2006/54.
53 Roseberry 2004, p. 189 as referred to in: Schiek, Waddington & Bell 2007, 434. 
54 When there would have been a direct headscarf ban it might have been easier to prove, since only 

women wear headscarves. But even then, it appears more logical that a combination with religion 
and/or race is made.

55 Schiek 2007, p. 462.
56 See Schiek 2007, pp. 460-462 with a reference to the Appeal Court of Antwerp, 9 applicants v. 

Provincial Administration Limburg, 14 June 2005 (AR/2004/2811). 
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court decided this case on the basis of the implementation of Directives 2000/43 and 
2000/78. Therefore, it is interesting to see how the Belgian court dealt with the issue. 
It turns out that the court did not go into the discussion whether there was indeed a 
disparate impact, but merely assumed that there was a possibility.57 This was enough to 
continue with the objective justification test. Similarly, Schiek refers to Roseberry who 
states that “reasonable judgement would lead to acknowledging that a requirement not 
to cover one’s head would put women of ethnic minority background at a particular 
disadvantage”.58 Interestingly, here, a combination of the grounds of sex and ethnic 
origin forms the basis of the common knowledge argument. Another example of the 
acceptance of a common knowledge argument is the Dutch ETC which stated that an 
adverse impact can be established by the argument that it is a generally acknowledged 
fact that the prohibition on wearing symbols will especially affect Muslim women.59

 In sum, it is clear that in successfully demonstrating a difference of treatment 
on grounds of sex the applicant encounters similar problems as with demonstrating 
a difference in treatment on grounds of religion.60 In a word, it remains a problem to 
look at the grounds in a strictly separate manner. Therefore, a holistic view on the 
headscarf case must be accepted by the ECJ in order to continue with the justification 
part. Otherwise, it would be difficult for the applicant to prove discrimination.

4.6 Is there dIfferent treAtment on grounds of rAce?

Similar to demonstrating a disparate impact on grounds of religion and sex, a 
difference in treatment on grounds of race or ethnic origin will also be difficult to 
establish with statistics. The issue of race is particularly sensitive considering the 
ethnic cleansing in the Second World War and the Former Republic of Yugoslavia. 
Available data about particular ethnic groups working in public employment would 
be hard to find for applicants. 
 It is thus important that the ECJ would adopt an argument of general knowledge. 
This would mean that persons wearing conspicuous symbols that show a personal 
conviction are more often non-Western immigrants or descendants of those immigrants, 
in other words persons of an ethnic minority, compared to autochthonous people. If 
this were to be accepted then it can be concluded that the national measure has as 
a consequence that persons with a racial or ethnic origin experience a disadvantage 
compared to other persons working in public employment, mainly autochthonous 
persons. It is interesting to mention that the ECJ, in the case Feryn, did appear to 

57 Schiek 2007, p. 433.
58 Ibid., p. 435 with a reference to Roseberry 2004, p. 189.
59 Dutch ETC, Opinion 2001-53.
60 See section 4.4.1.
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state that a difference in the treatment of immigrants was considered to be direct race 
discrimination.61

 

4.7 justIfyIng the bAn on consPIcuous symbols In PublIc 
emPloyment

When it is determined that there is indeed a difference in treatment on grounds of 
religion, sex or race the next step in the assessment is the review of whether this 
difference in treatment is justified. As discussed in Chapters 2 and 3, when the 
case departs from the concept of indirect discrimination, which is to be expected, 
the ECJ will probably use an objective justification test. After all, this test is part 
of the definition of indirect discrimination. There might also be a possibility that 
the ECJ would approach the headscarf case from the perspective of direct religious 
discrimination. Consequently, the exception of Article 2(5) of Directive 2000/78 is 
also discussed.

4.7.1 The Aims of the Ban on Conspicuous Symbols in the Public Workplace 

The legitimate aim test of indirect discrimination is not limited to any particular aim, 
as is the case with Article 2(5). Member States will most probably not find difficulties 
in demonstrating that the aims are legitimate, since, in general, the ECJ easily accepts 
an aim as legitimate. However, the aims of the measure would not be considered 
legitimate when it would have a clear discriminatory intent and, further, when the 
measure would not genuinely satisfy a need. 
 The identification of the aims of the particular measure is based on aims put 
forward in similar Islamic headscarf cases in national and international case law. 
There are, of course, more aims possible. For instance, some governments bring 
forward the aim to protect young children in primary school from the influence of 
powerful religious symbols such as the Islamic headscarf. This aim, however, is 
quite context specific. In addition, some states aim to protect the cultural (Christian) 
heritage. Islam is observed by some European people as a threat to this heritage. 
Even though politicians put forward that banning conspicuous symbols has the aim of 
protecting the neutrality of the state or public order, the actual aim is to control Islam 
and protect the cultural (Christian) heritage. However, nowadays, some politicians 
are more outspoken about the reasons for new laws that ban symbols. They directly 
target Islam.62 A good example that was already mentioned is the “symbols situation” 

61 ECJ, Feryn, 2008 (Case C-54/07). See also Linos 2010, p. 158. In this case the employer did not 
want to employ immigrants because its customers were supposedly reluctant to provide them with 
access to their homes for the period of the work.

62 E.g. the Dutch right-wing party “Party for Freedom”.
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in Germany. In Germany, the majority of the federal states have banned religious dress 
in schools; however, an exception is made for Christian symbols.63 As Sacksofsky 
puts forward “[t]he states passing such statutes did not want to lessen the role of the 
Christian religion in the public sphere or minimise the influence of religion in general 
as long as it was the right one”.64 
 In the current case study the measure in question is formulated generally and is 
applicable in the entire public sector. Accordingly, the case study will be limited to 
the following two aims. Firstly, the main aim of the measure is to protect the principle 
that the state should be neutral. This principle means that the state is to remain strictly 
neutral in terms of politics, religion and other personal expressions.65 A statement by 
former President Chirac explains why neutrality in the public sector in France is so 
important:

“[w]e must forcefully reaffirm the neutrality and secularism of the public services. 
That of all public sector employees, serving the whole community and the general 
interest, who are forbidden to display publicly their own beliefs or opinions. For us, 
this is a rule of law. Since no French citizens must be able to suspect a public official, 
because of his or her personal beliefs, of either according them special treatment or 
discriminating against them. Likewise, on no account must citizens be allowed to 
challenge a public sector employee on account of their beliefs”.66

Accordingly, the idea is that the state should stay away from privileging any 
particular, political, religious or personal opinion or even refrain from the suggestion 
that it would. An interesting example that illustrates how far the state may take the 
neutrality commitment is “the religious beard case” of the Dutch ETC.67 In this 
case an applicant was denied a job for the reason that he had a religious beard. The 
idea behind the rejection was that the function in question required an employee to 
take interviews from asylum seekers about, among other things, their refugee story. 
According to the state, in order to create the safest possible environment for asylum 
seekers, the “hearing environment” had to be as neutral as possible, which meant that 
no religious or political exposure was allowed. Finally, the ETC decided that there 
was direct discrimination on grounds of religion, because the state had considered 
neutrality on the basis of external traits and assumptions about the (absence of) 
the feeling of security of asylum seekers. Note that the present case study of the 

63 Sacksofsky 2009, pp. 359 and 360. See also McGoldrick 2006, p. 117. 
64 Sacksofsky 2009, p. 360.
65 For more on the principle of neutrality see: Shadid & Koningsveld 1995, p. 229; Monsma & Soper 

1997; Van Bĳsterveld 1998; Robbers 2001; Shadid & Koningsveld 2002; Madeley 2003 and 
Drimmelen & Ploeg 2004. 

66 McGoldrick 2006, p. 73 with a reference to a speech by the former President of the French Republic 
Chirac on respecting the principle of secularism, Paris, 17 December 2003.

67 Dutch ETC, Opinion 2010-10. See also Overbeeke & Vermeulen 2007, pp. 108 and 109. 
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headscarf concerns a complete ban for the entire government sector. However, some 
states specify a public sector in which the measure takes force. For instance, in these 
states a prohibition would only be applied in the judiciary, the police and public 
schools. This may be of influence in the assessment of the necessity of the measure.68 
 Secondly, states often try to justify their measures by putting forward that a ban 
is in line with gender equality and, in the broader sense, women’s emancipation. 
Some people regard the Islamic headscarf as a symbol of the oppression of women.69 
For instance, some feminist movements believe that the headscarf stands in the 
way of the progress of women’s organisations.70 According to Sacksofsky, the 
movement is particularly worried about the rights of women within domestic Islamic 
communities.71 In response to the argument of Muslim women that they choose to 
wear a headscarf, some critics put forward the argument of “false consciousness”.72 
This means that in a dominant ideology (Islam) the members of an oppressed group 
(women) are unaware of the oppression and actually believe that they are making a 
free choice (the wearing of a headscarf).73 Even the ECtHR has accepted the state’s 
argument that young children should be protected against the powerful symbol of the 
Islamic headscarf, seeing that it is imposed on women by Islam and that it is hard to 
square with the principle of gender equality.74 
 It can be concluded that the legitimate aim test is not a crucial test and it is very 
likely that all of the above aims will be considered to be legitimate. Note that this 
decision may also be a task for the national court, as the ECJ often leaves the final 
word about legitimacy to the referring court.75 The proportionality test below will 
primarily focus on the first aim. Nevertheless, the aim of gender equality is also 
included in the discussion, especially because this aim was an important issue in 
several ECtHR cases. However, it is clear that this latter aim is more related to a 
direct headscarf ban instead of a neutral ban on the wearing of conspicuous symbols.

4.7.2 The Proportionality Question

As said, the proportionality test of the non-discrimination Directives entails that the 
measure must be appropriate in relation to the legitimate aim and it must be necessary 

68 See section 4.7.2 below. 
69 See Loenen 2009, p. 315 with a reference to the report of the Stasi Commission. This Commission 

advised the French government on the law that prohibited the wearing of conspicuous religious 
symbols in public primary and secondary schools. 

70 Sacksofsky 2009, p. 354.
71 Ibid., p. 354.
72 Roseberry 2009, p. 343.
73 Ibid., pp. 343 and 344.
74 ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl.no. 42393/98). See also 

Chapter 7. As said, this aim will not be explored further, because it focuses on a school situation. 
75 ECJ, Georgiev, 2011 (Case nos. C-250/09 and C-268/09) para. 39. See also Tobler 2005, p. 243.
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in that context.76 Again, it should be noted that the ECJ does not have a fixed approach 
as to the application of the principle of proportionality.77 Still, certain elements can 
be deduced from the definition of indirect discrimination and the Court’s case law. 
 To summarise, there are, generally, three elements that can play a role in the 
assessment of proportionality, namely appropriateness, necessity and proportionality 
stricto sensu. The latter test is also called a fair balance test. In short, the test of 
appropriateness means that the measure must be an effective means to achieve the 
aim. It should make some contribution to the aim.78 Furthermore, generalisations are 
not enough to show the appropriateness of the measure.79 The test of necessity comes 
down to the question whether the measure was necessary to fulfil the aim. Were there, 
perhaps, less restrictive measures possible? It is not clear whether the ECJ would 
actively search for other means. So far, the ECJ has not included the third element of 
proportionality in its assessment as a general rule.80 It is not unfeasible that the ECJ 
would resort to a fair balance test in cases of religious discrimination. In relation to 
the new non-discrimination grounds, Kilpatrick puts forward that “unlike its classic 
justification analysis, the Court of Justice develops approaches blending and adapting 
elements of balancing and objective justification”.81 AG Kokott explains how the fair 
balance test fits in the broad proportionality test, namely that even when a measure 
is considered to be appropriate and necessary, the invasion on someone’s interest 
can still override the particular measure.82 Accordingly, Kokott states, “the Member 
State concerned is required ‘to find the right balance between the different interests 
involved’”.83

76 Art. 2(2)(b)(i) of Directive 2000/78; art. 2(1)(b) of Directive 2006/54 and art. 2(2)(b) of Directive 
2000/43.

77 See Chapter 3, section 3.6 for a complete overview.
78 Note that the prohibition does not necessarily have to be completely effective.
79 See the explanation of AG Maduro in ECJ, Cadman (Grand Chamber), 2006 (Case no. C-17/05) 

para. 58 with a reference to ECJ, Seymour-Smith, 1999 (Case no. C-167/97) para. 76. See also ECJ, 
Kowalska, 1990 (Case no. C-33/89) paras. 14 and 15.

80 Kilpatrick 2011, p. 289. A reason is that it is difficult to assess the reasonableness and appropriateness 
of a balancing exercise of the Member State from a distance. See also Gerards, Proportionality 
Review in European Law, published on the website of IVR Encyclopaedia of Jurisprudence, Legal 
Theory and Philosophy of Law, available at: http://ivr-enc.info/index.php?title=Proportionality_
review_in_European_law (last accessed 10 August 2012).

81 Kilpatrick 2011, p. 290.
82 Opinion AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08).
83 Ibid., paras. 67 and 68. As regards the fair balance test, AG Kokott refers to ECJ, Palacios de la Villa 

(Grand Chamber), 2007 (Case no. C-411/05) para. 71. 
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4.7.2.1  The ECJ’s Strictness of Review in the Islamic Headscarf Case

In a nutshell, when the test is marginal the ECJ uses language such as “it is not 
unreasonable that” or “[it] does not appear appropriate for achieving the aim”.84 
When the test is stricter, the ECJ stated in, for instance, the Nikoloudi case “[i]t is 
necessary [...] to ascertain, in light of all the relevant factors and taking into account 
the possibility of achieving by other means the aims pursued by the provisions in 
question, whether those aims appear to be unrelated to any discrimination on grounds 
of sex and whether those provisions, as a means to the achievement of certain aims, 
are capable of advancing those aims”.85 The level of discretion left to the Member 
States is often an indication of the strictness of the assessment. A broad discretion 
generally brings along a marginal assessment and vice versa. There are certain facts 
and circumstances of a case that can spur a particular width of discretion. It can be 
expected, however, that the ECJ will consider the elements of appropriateness and 
necessity. It is not said that a marginal assessment, if applied, leads to a justified 
difference of treatment. As discussed in Chapter 3, a marginal assessment also 
frequently leads to a careful assessment of a particular measure.86 
 It is not clear whether the ECJ would use a marginal or a full assessment in the 
headscarf case. There are a few influencing factors that can be identified, but these 
do not seem conclusive. Furthermore, as said above, the fact that the ECJ uses a 
marginal or full assessment is not always a clear indication of the direction the Court 
wants to go. Still, it seems worthwhile to consider the different factors that may play 
a role in the assessment of the Islamic headscarf case.
 The first factor that may be of influence is the absence of a European consensus 
on the issue of bans on conspicuous symbols that show a personal conviction in 
public employment or variations of this ban.87 Furthermore, the principle of state 
neutrality and the Church-state relationship differ from country to country.88 The 
following examples can be specified. France has a general ban in the public service 
on all conspicuous personal symbols, such as religious symbols. This is the result of 

84 ECJ, Palacios de la Villa (Grand Chamber), 2007 (Case no. C-411/05) para. 72 and ECJ, Hütter v. 
Technische Universitat Graz, 2009 (C-88/08) para. 48.

85 ECJ, Nikoloudi, 2004 (Case no. C-196/02) para. 48.
86 See, e.g., ECJ, Steinicke, 2003 (Case no. C-77/02), para. 68; ECJ, Hütter, 2009 (Case no. C-88/08) 

para. 48; ECJ, Kücükdeveci (Grand Chamber), 2010 (Case no. C-555/07) para. 40 and ECJ, Hennigs, 
2011 (Case nos. C-297/10 and C-298/10) para. 65.

87 See, e.g., Skjeie 2007, p. 129 and Vickers 2007, p. 42.
88 Van Bĳsterveld 2007, p. 105. See also a statement by Robert, a former member of the French 

Constitutional Council: “[a]lthough all European countries demonstrate a profound Christian 
influence, no juridical system is comparable to another. One finds in Europe a mixture of state-
church systems (for example, the systems of England, Denmark, Greece, Sweden, and Finland); 
systems of separation (such as the systems of Holland, Ireland, and France); and systems using 
formulas that combine basic separation and cooperation (such as the systems of Germany, Belgium, 
Austria, Spain, Italy, and Portugal)”. Robert 2003, p. 638. 
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a strict system of state neutrality, also referred to as the principle of laïcité.89 Other 
states, such as the Netherlands and Belgium, do not have a prohibition on the wearing 
of such symbols in public employment, although there are heated discussions thereon. 
Similarly, in Germany, there is no general ban in the public sector. However, some 
federal states have adopted regulations that prohibit the wearing of conspicuous 
symbols by schoolteachers.90 There is a mixed approach towards the Islamic headscarf 
in public schools: “while a number of German Federal States have introduced laws 
prohibiting religious clothes and symbols with the exception of Christian-occidental 
ones, others have prohibited the wearing of any (visible) kind of religious symbols 
in schools and requested strictly neutral behaviour and neutral outer appearance”.91 
In the UK, despite an ongoing debate, religious symbols are allowed in public 
employment. This also has to do with the fact that there is an official state religion, 
namely the Church of England. As a consequence, tolerance towards other religions 
is greater.92 
 On the one hand, the absence of a European consensus often means a more 
marginal review of the proportionality question by the Court.93 Furthermore, a 
marginal assessment would be in line with the already existing marginal approach 
of the ECtHR in Islamic headscarf cases.94 According to Roseberry, some Danish 
legal academics have put forward that the wide margin of appreciation left to states 
in the cases Dahlab v. Switzerland and Sahin v. Turkey require the ECJ to also allow 
a broad discretion in cases of the Islamic headscarf in employment.95 On the other 
hand, the concepts of the margin of discretion and appreciation cannot be equated. 
In short, it means that a broad margin of discretion does not always have the same 
impact compared to a broad margin of appreciation.96 For instance, in the Petersen 
case the ECJ found the measure not to be proportionate despite the statement that the 
margin of discretion was broad.97 Furthermore, it should be noted that in this case the 

89 See, e.g., Willaime 2009 for an explanation of the principle of laïcité. 
90 See Gallala 2006, p. 597. See also Mahlmann 2003; Schiek 2004 and Sacksofsky 2009.
91 The Veil PrO.J.ect, Research Results, Comparison of Legal Situation in Germany, p. 3, available at: 

http://www.univie.ac.at/veil/Home3/index.htm (last accessed 10 August 2012).
92 Ibid. In this document it is explained: “[i]n practice, given the realities of immigration and the 

pressures of liberal democracy and human rights and equality legislation, this stance has been 
broadened to include not just toleration but favourable treatment of all ‘world religions’ (e.g., by 
state assistance for faith schools). The effect has been to create a climate which has accommodated 
the wearing of various forms of Islamic dress without feeling any need to legislate against them”.

93 See, e.g., ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 51.
94 See Chapter 7 for an elaborate discussion.
95 Roseberry 2009, p. 345.
96 This topic is thoroughly discussed in Chapter 8, section 8.5.5. A broad margin of appreciation almost 

automatically leads to a justified measure while a broad margin of discretion does not. 
97 This was, e.g., also the situation in the famous Seymour-Smith case. See, e.g., Roseberry 2009, 

p. 338. In this respect, Roseberry puts forward “[t]he ECJ had also held that although Community 
law grants Member States a broad discretion in implementing Community social policy, a Member 
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broad margin of discretion may have been caused by the interplay of “no common 
European ground” and the factor “policy area”, since a social policy measure was 
involved. Such a measure is, generally, followed by a marginal assessment.98 Finally, 
the ECJ is less dependent on the good will of Member States compared to, for 
instance, the Strasbourg Court.99 This implies that the ECJ may, in principle, be less 
hesitant to render a non-popular judgement. 
 A second factor that may influence the Court’s strictness of review is the subject-
matter of the case. In a broad sense, the subject is concerned with the organisation 
of the state, namely the idea that the state must be neutral. This subject also touches 
upon the relationship between the Church and the state. In Declaration 11 on the 
status of churches and non-confessional organisations it is stated that “[t]he European 
Union respects and does not prejudice the status under national law of churches and 
religious associations or communities in the Member States.100 According to Gallala, 
this declaration leaves Member States the freedom to organise their relations with 
religion.101 In the specific sense, the subject deals with the Islamic headscarf and 
Islam. These issues are highly sensitive within the EU Member States. Furthermore, 
these issues are closely connected to the national context.102 Therefore, the state may 
be better placed to decide upon the issue.103 Here, the principle of subsidiarity also 
plays its part. This principle relates to the question of who is more competent or 
who is in a better position to decide upon a certain issue, that is the international 
organisation or the national authorities.104 It follows that the subject-matter may have 
an effect on the strictness of review, in the sense that the ECJ may be hesitant to 
intervene. In a word, this factor may lead to a marginal approach. 
 However, the subject does not only concern the organisation of state neutrality 
and Islamic headscarves. It also touches upon one of the core activities of the EU, 

State’s mere generalisation about the objective of indirectly discriminatory legislative measure are 
not enough to show that their aim is unrelated to any discrimination based on sex nor are they 
sufficient evidence to support a finding that measures chosen where suitable for achieving that aim”.

98 In this respect the ECJ stated: “[i]n the case of a measure in the field of health, it should be recalled 
that, in accordance with the case-law and with Article 152(5) EC, the Member States retain power 
to organise their social security systems and to adopt, in particular, provisions intended to govern 
the organisation and delivery of health services and medical care”. ECJ, Petersen (Grand Chamber), 
2010 (Case no. C-341/08) para. 51.

99 See Chapter 8, section 8.5.5.6.
100 ToA. See also art. 17 TEU. See also Gallala 2006, p. 609.
101 Gallala 2006, p. 609.
102 Pager states: “where facts are technical, complex or politically sensitive, the European Court is more 

likely to defer to the national court”. Pager 2003, p. 556.
103 See, e.g., mutatis mutandis, ECJ, Rottmann (Grand Chamber), 2010 (C-135/08) para. 51. In this case 

the withdrawing of naturalisation because of deception was at issue. This is also a highly domestic 
issue. 

104 Art. 5(3) TEU. See also the Protocol to the Treaty of Lisbon on the Application of the Principles of 
Subsidiarity and Proportionality. 
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namely that of employment. This third factor can be identified as “area of law” or 
“policy area”.105 This is not a factor that stands out, in itself, and, subsequently, points 
in the direction of a specific level of scrutiny. For instance, in the often cited Seymour-
Smith case the measure at issue was also an employment rule.106 In this case the test of 
proportionality was not as strict as in the case Bilka-Kaufhaus, though not as lenient 
as in the case Nolte.107 However, the ECJ may be more sensitive to the argument that 
the measure brings along the risk that a protected group is being hampered from an 
entire sector of work. Note that the public sector is large. To be specific, the state 
is probably the largest employer in a whole country. One aggravating aspect is that 
the measure to ban conspicuous symbols will particularly have an effect on persons 
belonging to a minority religion, since these religions are often characterised by 
outer garments.108 Often, persons belonging to such groups have an immigrant/ethnic 
background and are frequently already marginalised persons.109 The EU sees it as its 
task to guarantee or improve access to employment.110 This is a core activity or goal 
within its European social policy.111 Therefore, the ECJ may decide that this subject 
is so important that a more rigorous scrutiny should be applied. This is, for instance, 
also the situation in cases that touch upon the fundamental principle of the freedom 
of movement.112

 Finally, it should be mentioned that it is not yet clear what the influence of 
the ground of differentiation will be. In Chapter 6, it will be explained that the 

105 In line with the factor “subject-matter” lies the factor “area of law” or “policy area”.
106 A UK law required a period of two years’ employment with the same employer before a complaint 

of unfair dismissal could be brought before the UK court. See also Ellis 2005, p. 97.
107 Read Chapter 3, section 3.7.
108 See section 4.4.1 above.
109 The exclusion of a particular group of people from work participation was also considered important 

by the Dutch ETC. In its advice, there was a particular sector at stake, namely the police force. The 
ETC stated that this sector has an important role in society and, therefore, such exclusion must 
be based on strong interests. Especially, since, in the Netherlands, it is preferred that the police 
force represents a reflection of society. Vermeulen & Overbeeke 2008, p. 110 with a reference to an 
Advice by the Dutch ETC, Advies inzake uiterlijke verschijningvormen politie: Pluraform uniform? 
(Advice 2007/08).

110 This falls within the scope of Directives 2000/78, 2000/43 and 2006/54. See, e.g., art. 3(1)(a) of 
Directive 2000/78.

111 One target of the EU’s Growth Strategy 2020 is inclusive growth, which has as a flagship initiative 
“European platform against poverty”. In its communication, it is stated that the promotion of 
access to employment helps to fight poverty and stimulate social inclusion. Furthermore, the EU 
recognises that access to the labour market stimulates migration and the integration of immigrants. 
See Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions, the European Platform 
against Poverty and Social Exclusion: A European framework for Social and Territorial Cohesion 
(COM(2010) 758 final), pp. 6, 7 and 9. See also “Fields of Activities” of the European Social Fund, 
available at: http://ec.europa.eu/esf/main.jsp?catId=48&langId=en (last accessed 10 August 2012).

112 Pager 2003, p. 557 with a reference to ECJ, Rutili, 1975 (Case no. C-36/75) and ECJ, Régina, 1977 
(Case no. C-30/77).
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differentiating ground is a very important factor in the assessment of the ECtHR. 
In contrast, the ECJ seems to be less impressed. The European Commission has 
always emphasised that the grounds of discrimination must be treated equally, 
despite the fact that the legislation allows for greater protection against, for instance, 
race discrimination compared to religious discrimination. However, it is not clear 
whether in practice there would be a difference in scrutiny between cases of race, 
sex and religious discrimination. It can be noticed that in the Feryn case the ECJ 
was quite strict, namely it concluded that there was discrimination even without a 
victim.113 Still, so far, there have only been two cases on race discrimination and none 
on religious discrimination.114 As regards age discrimination it can be questioned 
whether this ground is approached with the same scrutiny as, for instance, the grounds 
of sex or race. The EU legislature has already made it possible to justify direct age 
discrimination with a general objective justification clause. Therefore, “a wider range 
of justifications for different treatment on grounds of age may be available than in 
relation to grounds such as sex or race”.115 According to Schiek, the scrutiny applied 
by the ECJ in cases of age discrimination varies from a lenient to a strict scrutiny.116 
 To sum up, it is difficult to anticipate what kind of strictness of assessment the 
ECJ will use. There are, however, factors which are recognisable in the headscarf case 
that, in general, indicate a certain scrutiny. The factor “lack of a European consensus” 
suggests a more marginal assessment. Similarly, the subject-matter of the case also 
points to a marginal approach. Note, however, that the ECJ also decided that “the fact 
that a matter falls within the competence of the Member States does not alter the fact 
that, in situations covered by European Union law, the national rules concerned must 
have due regard to the latter” and “that discretion cannot have the effect of frustrating 
the implementation of the principle of non-discrimination […]”.117 One eminent 
factor that suggests a stricter assessment is the fact that the case touches upon a core 
goal of the European social agenda: access to employment.118 The fact that an already 
marginalised group runs the risk of being excluded from the entire public sector is 
probably of great importance. The ECJ may be quite responsive about this topic. 

113 ECJ, Feryn, 2008 (Case no. C-54/07).
114 See also ECJ, Wardyn, 2011 (Case no. C-391/09).
115 Schiek 2011, p. 778.
116 E.g., cases that involve retirement ages, especially when supported by collective agreements, have 

received a marginal assessment. See, e.g, ECJ, Palacios de la Villa (Grand Chamber), 2007 (Case 
no. C-411/05) and ECJ, Rosenbladt (Grand Chamber), 2010 (Case no. C-45/09). Cases involving 
the “first phase of life-cycle” receive more scrutiny. See, e.g., ECJ, Kücükdeveci, 2010 (Case no. 
C-555/07) and ECJ, Hütter, 2009 (Case no. C-88/08).Schiek 2011, pp. 784-786, 790, 791 and 798. 

117 ECJ, Rottmann (Grand Chamber), 2010 (C-135/08) para. 41 and ECJ, Age Concern England, 2009 
(C-388/07) para. 51.

118 See, e.g., AG Geelhoed who suggested that in such cases the ECJ should adopt a strict review. 
Opinion AG Geelhoed in ECJ, Rinke, 2003 (Case no. C-25/02) para. 61. See also Costello & Davies 
2006, p. 1588. 
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Finally, the influence of the non-discrimination grounds is unclear. To come to the 
point, it should be expected that the ECJ will assess the elements of appropriateness 
and necessity. In other words, the state must prove the appropriateness and necessity 
of the measure.119 The strictness of review can go either way. The fair balance test 
will be discussed as well, despite the fact that the ECJ does not often use this test. 
Still, it could be that the ECJ will take the example of the ECtHR and carries out a 
balancing of interests.

4.7.2.2  Appropriateness

The ECJ may look at the consistency of a measure when assessing the issue of 
appropriateness.120 A lack of consistency can lead to the conclusion that a measure 
is inappropriate. It does not seem inconceivable that the ECJ would consider that a 
measure that bans all conspicuous symbols that show a personal conviction in the 
public workplace indeed contributes to the neutrality or neutral appearance of a state.  
 Regarding the aim of sex equality, there are certain doubts as to whether the 
national measure shall be considered consistent. Firstly, this aim is more directed 
at the Islamic headscarf, whereas the measure under review bans all conspicuous 
symbols and, thus, not only religious symbols, let alone Islamic symbols. It is 
therefore questionable whether the ECJ would consider the measure to be consistent 
and, thus, appropriate. In other words, the aim of gender equality is not attained by 
banning the wearing of all personal conspicuous symbols, such as large Christian 
crosses, political symbols, Arsenal baseball caps or swastika tattoos. 
 Secondly, the question is whether the measure actually contributes to gender 
equality. The aim of gender equality or the emancipation of women is in itself 
legitimate. However, the argument that an Islamic headscarf is a symbol of the 
oppression of women and that it symbolises their inferior position is a difficult one 
and is highly debatable.121 On the one hand, it is true that there are Muslim women 
who are forced or pressured by men, their family or members of their ethnic/religious 
group to cover their hair.122 Further, in general, Islam is not known for its gender-

119 See also Roseberry 2009, p. 345.
120 The ECJ stated the following on this issue: “[t]o assess whether the measure is necessary in relation 

to the objective pursued, it must also be ascertained whether the exceptions to the age limit at issue 
in the main proceedings interfere with the consistency of the legislation in question by leading to 
a result that is contrary to that objective. It must be remembered that legislation is appropriate for 
ensuring attainment of the objective pursued only if it genuinely reflects a concern to attain it in a 
consistent and systematic manner (see Hartlauer, paragraph 55).” ECJ, Petersen (Grand Chamber), 
12 January 2010 (C-341/08) para. 53. See also AG Kokott in ECJ, Ole Andersen (Grand Chamber), 
2010 (Case no. C-499/08) para. 57.

121 See, e.g., Schiek 2004, p. 72.
122 See Werdmölder 2007, p. 159.
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friendly attitude, so to speak.123 On the other hand, the idea that the headscarf has one 
meaning, namely that of women’s oppression misconceives “the heterogeneity of 
Muslim women’s own experiences and understandings of the meaning of veiling”.124 
Many women choose to wear an Islamic headscarf. As for the argument of false 
consciousness, Roseberry interestingly puts forward that Western non-Muslim people 
present their opinion of what constitutes women’s oppression as universal.125 When 
women disagree, it is swiftly dismissed as an argument of false consciousness. This 
may be conceived as a degrading argument: “the belief that women are deficient in 
those faculties necessary to make important decisions”.126 Still, it cannot be denied 
that some Muslim women, who believe that they are making a choice out of their 
own free will, are actually subconsciously pressured in their choices. Perhaps it 
is like Mahlmann states, namely that the headscarf “is not a piece of fabric but a 
person teaching in school and thus the Court [the German Federal Constitutional 
Court] is right that there is no way to determine the real meaning of the head scarf 
in concrete cases but in conjunction with the person who wears [it]”.127 In essence, 
mere generalisations are not sufficient to demonstrate the suitability of a measure. 
Therefore, on the one hand, it can be questioned whether the ECJ will accept a 
statement that an Islamic headscarf is a symbol of the inequality of women and the 
prohibition thereof contributes to sex equality. In this respect, Roseberry states “[t]
he ECJ had also held that although Community law grants Member States a broad 
discretion in implementing Community social policy, a Member State’s mere 
generalisation about the objective of indirectly discriminatory legislative measures 
are not enough to show that their aim is unrelated to any discrimination based on 
sex nor are they sufficient evidence to support a finding that measures chosen were 

123 Islamic law, Sharia, is generally said not to respect women’s rights. Note that there are many 
Muslims who do not follow Sharia law or who have their own interpretation of the Koran. E.g., 
Mashhour states: “[a]lthough the 1 billion Muslims around the world share some common values, 
beliefs, and codes of ethics, their socioeconomic, political, and cultural realities vary considerably”. 
Mashhour 2005, p. 564. See also Skjeie 2007, p. 134 and Sacksofsky 2009, p. 360.

124 Roseberry 2009, p. 342. Read more about the different reasons for veiling in: Roseberry 2009. 
Looking from the perspective of Islamic women, some say that the wearing of a headscarf actually 
promotes rather than undermines the dignity of women and protects them from unwanted sexual 
advances and objectification. See Radacic 2008, pp. 853-854. In addition, some Muslim women 
wear the Islamic headscarf to mark their ethnic identity to react against the dominating majority. See 
Roseberry 2009, p. 343.

125 Roseberry 2009, pp. 343 and 344. See also Schiek, who raises the question whether the state can 
force Muslim women to live up to the progressive ideal of equality. E.g., many autochthonous women 
in Western Europe work part time, which often has a negative impact on the career possibilities 
of women. It might be reasoned that also these women do not live up to the equality standard. 
Schiek 2004, p. 72 with a reference to Britz, G., “Das verfassingsrechtliche Dilemma doppelter 
Fremdheid”, Kritische Justiz 2003, pp. 93-103. 

126 Roseberry 2009, p. 344. 
127 Mahlmann 2003, p. 1111.
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suitable for achieving that aim”.128 On the other hand, the ECtHR was quite clear 
about the meaning of the Islamic headscarf in, for instance, the cases Dahlab v. 
Switzerland and Sahin v. Turkey.129 If the ECJ were to determine that the statement 
that an Islamic headscarf symbolises gender inequality is a mere generalisation, the 
Court would directly be in conflict with the case law of the ECtHR.130 
 Thirdly, there is a real risk that the measure would result in blocking many Muslim 
women from the entire field of public employment or, at least, make access to public 
employment more difficult.131 Some women do not want to stop wearing a headscarf 
and, thus, would not work in the civil service. Additionally, women who are actually 
forced to wear a headscarf by their family or community may risk “exclusion from 
the social life of the community, withdrawal of familial support, intimidation, threats, 
and even violence”.132 It should be said once again that these women often have 
an immigrant status or are decedents of immigrants and are in many cases already 
marginalised. The ban would seem to only aggravate the marginalisation of these 
women or as Vickers states: “such an outcome would be counterproductive in terms 
of achieving women’s equality”.133 As said above, the risk that Muslim women are 
actually restrained from an entire working sector touches the very heart of the EU, 
namely the right to work and access to the labour market.134 If this risk is acknowledged 
the measure may be contrary to its objective. For instance, AG Geelhoed suggested 
a high standard of proof for proportionality in the Rinke case: because the law “may 
have the effect of making access to the profession more difficult, or even impossible, 
for certain groups. Such an effect has structural repercussions on the further prospects 
on the labour market of those affected by it”.135

 

4.7.2.3  Necessity

Notwithstanding that the measure may contribute to the aim of state neutrality 
and, thus, seems to be appropriate, it cannot be denied that the measure in question 
constitutes quite a general ban for civil servants. The ban does not only apply to 
representative functions, such as police officers, public school teachers or judges, 

128 Roseberry 2009, p. 338 with a reference to ECJ, Seymour-Smith, 1999 (Case no. C-167/97).
129 ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98) and ECtHR, 

Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98).
130 This is discussed in detail in Chapter 10.
131 Vickers 2007, pp. 49 and 50. 
132 Roseberry 2009, p. 344. 
133 Vickers 2007, p. 50. See also Sacksofsky 2009, p. 361.
134 What may also be of importance is the argument that the public sector should be represented by all 

groups in society. Vermeulen & Overbeeke 2008, p. 110 with a reference to Advice Dutch ETC, 
Advies inzake uiterlijke verschijningvormen politie: Pluraform uniform? (Advice 2007/08).

135 Opinion AG Geelhoed in ECJ, Rinke, 2003 (Case no. C-25/02) para. 61. See also Costello & Davies 
2006, p. 1588. 
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but also to, for instance, persons who clean the workplace after working hours or 
persons who are not in any way in contact with citizens. It can be questioned whether 
a general ban for all government employees is necessary to achieve the aim of state 
neutrality. In other words, is the measure not formulated too broadly? 
 When the ECJ uses a strict assessment it may assess whether the aims could 
have been achieved with less restrictive or other means.136 In the Nikoloudi case, the 
ECJ describes this test as “taking into account the possibility of achieving by other 
means the aims pursued by the provision in question”.137 It could be reasoned that 
a measure that would ban conspicuous symbols for civil servants, who are in direct 
contact with citizens, such as “back office” desk clerks, police officers, public school 
teachers, judges, or other workers with representative functions, would contribute to 
the neutral appearance of the state. This way the measure would benefit the same aim, 
but it would have less impact.

4.7.2.4  Proportionality Stricto Sensu

In some cases the ECJ does give some guidelines to the referring court as to how the 
balancing exercise should be carried out.138 However, most often, the ECJ does not 
express a balancing test. It is therefore expected that the ECJ would also not address 
proportionality stricto sensu in the Islamic headscarf case. Still, it cannot entirely be 
ruled out that the ECJ would not carry out a balancing of interests. This idea is also 
supported by, for instance, Vickers, who states that, in a headscarf case, the ECJ needs 
to weigh the different interests in order to answer the question of proportionality.139 
The approach of the ECtHR in headscarf cases may also have an important influence. 
The case law of the ECtHR concerning the Islamic headscarf clearly shows a 
balancing test.140 It can be expected that this approach will be considered by the ECJ 
in its own assessment. It is important to note that when the ECJ finds that the measure 
is not appropriate or necessary, it seems obvious that a balancing of interests would 
not serve a point. After all, when there is no appropriateness or necessity, the measure 
is not proportionate. 
 What elements would play a role in the balance, if carried out? One element 
could be an impact assessment of the measure. This would, for instance, entail an 
examination of to what extent Muslim women are hampered in working in the sector 
of public employment. Furthermore, Vickers states that “justification may be possible 
because of the range of additional interests that may be at stake, such as the equality 
interests of service users, freedom of religion of other staff, the negative aspect 

136 Opinion AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08) para. 60. 
137 ECJ, Nikoloudi, 2004 (Case no. C-196/02) para. 48.
138 See, e.g., ECJ, Rottmann (Grand Chamber), 2010 (C-135/08) para. 56.
139 Vickers 2007, p. 52.
140 See Chapters 6, 7 and 8.
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of religious freedom for customers and colleagues, and an interest in political or 
religious neutrality for the employer”.141 She also adds that the status of the employer 
and a possible monopoly on providing particular types of employment are important 
elements in the balance.142

4.7.3 Is the Ban on Conspicuous Symbols Necessary in a Democratic Society?

When the ECJ would approach the headscarf case from the perspective of direct 
religious discrimination, no objective justification test is possible. There is, however, 
the possibility of the especially created exception of Article 2(5) in Directive 2000/78. 
The first two requirements of this provision are not problematic to demonstrate. To 
reiterate, firstly, the measure at issue must be laid down in a national law. This is 
interpreted broadly.143 Secondly, the aims must be covered by one of the listed aims in 
the article, namely public security, the maintenance of public order, the prevention of 
criminal offences, the protection of health and the protection of the rights and freedoms 
of others.144 Both the aims of state neutrality and sex equality can be grouped under 
“the protection of the rights and freedoms of others”. Looking at the principle of state 
neutrality in a broad perspective, it also serves the interest of protecting public order 
and security by maintaining religious harmony and tolerance in society.
 The third requirement is the important topic to discuss. It states that measures 
must be necessary in a democratic society. This brings along a proportionality test. 
The interesting question is whether the ECJ will use a similar proportionality test as 
the one discussed above. Or would the ECJ lean more towards the approach of the 
ECtHR considering that the text of Article 2(5) resembles the limitation clause of 
Article 9 of the ECHR? It will be explained in Part II that the ECtHR generally applies 
a balancing act. So far, there have only been two ECJ cases in which Article 2(5) 
was applied.145 In these cases the ECJ applied the elements of appropriateness and 
necessity. In addition, AG Kokott stated that the requirements of Article 2(5) and 
the objective justification test of indirect discrimination are in essence the same.146 
Note, however, that the Petersen case concerned age discrimination. It cannot be 
disregarded that there is also a possibility that in cases of religious discrimination, 
in particular the headscarf case, the ECJ may decide otherwise and would follow the 
reasoning of the ECtHR. This would imply that the Court will balance the different 

141 Vickers 2007, p. 52.
142 Ibid.
143 ECJ, Prigge (Grand Chamber), 2011 (Case no. C-447/09).
144 These aims can be considered “public policy aims”. Opinion AG Kokott in ECJ, Ole Andersen 

(Grand Chamber), 2010 (Case no. C-499/08) para. 31.
145 ECJ, Petersen (Grand Chamber), 12 January 2010 (C-341/08) and ECJ, Prigge (Grand Chamber), 

2011 (Case no. C-447/09).
146 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08). Opinion AG Kokott in ECJ, Ole 

Andersen, 2010 (Case no. C-499/08) para. 31. 
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interests at stake.147 This is not to say that the results of the balancing act of the two 
Courts will be the same.148 

4.8 conclusIon

This Chapter dealt with the possible approach of the ECJ to the issue of the Islamic 
headscarf. The perspective that was chosen was a national measure that prohibited 
the wearing of conspicuous personal symbols by civil servants, such as political 
and religious symbols. An important element is the legal basis for the assessment of 
the ECJ. It has been argued that Directive 2000/78 will most likely be the primary 
legal basis for assessment. However, also Directives 2006/54 and 2000/43 may be 
of importance, since the Islamic headscarf also touches upon the grounds of sex and 
race. In addition, although the non-discrimination Directives show a single-ground 
approach and the ECJ has, so far, not acknowledged that a case may involve more 
than one ground, it cannot be ruled out that the Islamic headscarf case will trigger a 
multiple discrimination approach. 
 A national measure that bans the wearing of all conspicuous personal symbols 
is a neutrally formulated measure. It does not only affect Muslims, but also other 
religious groups and groups that are not characterised by a religion. Therefore, it 
is probable that the ECJ would approach the case from the perspective of indirect 
discrimination on grounds of religion, sex and/or race. Still, the framework of direct 
discrimination may be used when it can be demonstrated that there has been an intent 
to discriminate against Muslims.
 The applicant will have a difficult case in proving a difference of treatment. It 
has been explained that a strict statistical approach will probably lead to failure on 
the side of the applicant. But also a flexible approach where the ECJ would accept 
arguments of common knowledge may provide difficulties. The reason for this is 
that Muslims as a group are not disadvantaged. It is the group of women within the 
Muslim group that is at a particular disadvantage. It is uncertain whether the ECJ will 
accept a common knowledge approach that involves two or even three grounds. 
 Two aims are often put forward by Member States for justification, namely state 
neutrality and gender equality. It is not clear what strictness of review the ECJ will 
adopt in its assessment of proportionality. Some factors point in the direction of a 
marginal assessment, such as the lack of a European consensus. Nonetheless, the 
circumstance that a particular marginalized group in society is hampered in working 
as civil servants may lead to a strict assessment. It was discussed that the aim of gender 
equality may give problems for Member States in the proportionality assessment 

147 See section 4.7.2.4.
148 See Part III for more information on this issue.
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taking into account the requirement of appropriateness. Regarding the necessity of 
the measure, the state may encounter difficulties with the aim of state neutrality.
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5.1 IntroductIon

“In the Council of Europe, we believe that discrimination constitutes an offence 
against human dignity. It is like poison, destroying the very fabric of our societies. 
Very often, the victims of discrimination belong to the most vulnerable groups in 
our society, such as asylum seekers, immigrants, members of ethnic and national 
minorities, the elderly or persons with disabilities. Equality and non-discrimination 
are indivisible. While each form of discrimination has its own distinctive features 
and require specific attention, efforts to combat them must be rooted in the same 
fundamental principle”.1 

The former Director General for Human Rights of the CoE made this statement 
during a seminar marking the entry into force of Protocol no. 12 to the ECHR. The 
Director General acknowledges that people who experience discrimination are often 
already marginalized people, such as immigrants. He also highlights the human rights 
dimension of the concept of equality and non-discrimination. Unlike the EU, the CoE 
does not have an economic motivation to develop equality and non-discrimination 
law. It comes from the aim to protect human rights and human dignity that every 
person possesses. 
 A consequence of the human rights focus is that many discrimination cases of 
the ECtHR take place outside the employment sphere.2 The discussions in Part II 
will show that the subjects are very broad and range from, for instance, education to 
the ritual slaughter of animals. This is quite different to the case law of the ECJ that 
was discussed in the previous part. These cases mainly dealt with subjects related 
to work, pay, pension, and social security.3 That is not to say that there cannot be 
an overlap in the case law in the field of public employment. Before going into the 
ECtHR’s assessment of discrimination, the general non-discrimination framework 
of the ECHR needs to be explained. Accordingly, an analysis is presented of some 

1 Council of Europe, Non-discrimination: A Human Right. Seminar to mark the entry into force of 
Protocol No. 12: Strasbourg, 11 October 2005, p. 5.

2 Another reason why many discrimination cases of the ECtHR take place outside the employment 
sphere is the accessory nature of art. 14 of the ECHR. This topic is discussed below. 

3 Note that the Charter of Fundamental Rights of the EU and the potential future expansion of the 
scope of application of Directive 2000/78 will probably bring other subjects to the attention of the 
ECJ as well. 
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general features of the two provisions that are available to address discrimination, 
namely Article 14 ECHR and Article 1 of Protocol no. 12.
 Although this research deals with European non-discrimination law, the 
significance of the right to freedom of religion cannot be ignored. Unequal treatment in 
the workplace on grounds of religion often involves a restriction of the manifestation 
of religion. In most such cases the ECtHR first analyses whether the right to freedom 
of religion was violated and, subsequently, assesses the case from the perspective of 
non-discrimination. Accordingly, this Chapter also deals with the features of the right 
to freedom of religion.
 This Chapter is divided into five sections. Firstly, the open-ended structure 
of Article 14 ECHR is discussed (section 5.2). The second section addresses the 
open-ended list of non-discrimination grounds (section 5.3). Subsequently, the 
scope of application of Article 14 ECHR is explained (section 5.4). Especially, the 
importance of the accessory character of this provision is important to understand. In 
the fourth section the new Protocol no. 12 to the ECHR is discussed, which introduces 
a general prohibition on discrimination (section 5.5). Finally, the relevant features of 
the right to religion are examined (section 5.6).

5.2 the oPen-ended structure of ArtIcle 14 echr

Up until now, the key provision in the ECHR dealing with non-discrimination is 
Article 14. It reads as follows:
 

“[t]he enjoyment of the rights and freedoms set forth in this Convention4 shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a 
national minority, property, birth or other status”.

It follows that this provision includes a general and open-textured formulation of 
non-discrimination. The provision does not elaborate on the criteria for determining 
discrimination nor does it provide an express test of justification or exceptions. In 
addition, there is no Explanatory Report that gives guidelines as to how to interpret 
the text. 
 It raises the question of how to determine what exactly constitutes discrimination. 
What test should be applied? Here, the ECtHR occupies a key position. The filling-in 
of the gaps in the conception of non-discrimination has been entrusted to the ECtHR 
and the former EComHR.5 In their case law these institutions have developed general 

4 The term “Convention” also includes the additional Protocols to the Convention.
5 As noted in Chapter 1, before 1 November 1998 there existed a part-time Court and a Commission. 

Consequently, in this dissertation, where case law older than 1998 is discussed, a reference is often 
made to the EComHR.
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legal criteria to be applied as a standard of review in individual cases, such as a 
comparability requirement and an objective and reasonable justification test. The 
exact substance of these criteria is discussed in Chapter 6. 
 When applying the legal criteria in an individual case, the outcome of the case 
cannot easily be anticipated. Indeed, the case law of the ECtHR is very casuistic. The 
interpretation of Article 14 ECHR depends to a large extent on the facts and specific 
circumstances of each particular case. Note that “the Court […] in the majority of the 
cases follows its own precedents. Thus, the more decisions are rendered where the 
Court refers back to an earlier used criterion, the easier it is to qualify that criterion 
as a clear standard of review”.6 Nonetheless, even with the existence of a steady line 
of interpretation of certain legal criteria, the Court is not compelled to rule according 
to this line and can always differ when the particulars of a case so require. It is said 
that this is a result of an absence of erga omnes effect of judgments of the ECtHR, 
which means that, in principle, a judgment merely has legal consequences for the 
parties involved.7 However, in the case of Opuz v. Turkey the ECtHR stated: “bearing 
in mind that the Court provides final authoritative interpretation of the rights and 
freedoms defined in Section I of the Convention, the Court will consider whether the 
national authorities have sufficiently taken into account the principles flowing from 
its judgments on similar issues, even when they concern other States” (Emphasis 
added).8 

5.3 the oPen-ended lIst of non-dIscrImInAtIon grounds

Article 14 ECHR lists the following as non-discrimination grounds: sex, race, colour, 
language, religion, political or other opinion, national or social origin, association 
with a national minority, property, birth or other status.
 As a side-note, this list is almost an exact copy of the list provided in the Universal 
Declaration of Human Rights (1948), except that in the ECHR the ground “sex” 
appears before “race”.9 This does not mean that the latter ground was regarded as 
being less important than the first. It simply seems more logical to categorise “race” 
with other grounds related to ethnicity, such as colour and language. Further, the 
ground “association with a national minority” is added to the list in Article 14 ECHR. 
 Regarding the grounds of race and ethnic origin, the ECtHR explained in the case 
Timishev v. Russia that “[e]thnicity and race are related and overlapping concepts. 

6 Gerards 2005, pp. 119 and 120.
7 See Ibid., pp. 118-121.
8 ECtHR, Opuz v. Turkey, 9 June 2009 (Appl. no. 33401/02) para. 163.
9 Art. 2 of the Universal Declaration of Human Rights. The International Covenant on Economic, 

Social and Cultural Rights (1966) and the International Covenant on Civil and Political Rights 
(1966) provide the same open-ended list of non-discrimination grounds as the Universal Declaration 
of Human Rights.
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Whereas the notion of race is rooted in the idea of biological classification of human 
beings into subspecies according to morphological features such as skin colour or 
facial characteristics, ethnicity has its origin in the idea of societal groups marked by 
common nationality, tribal affiliation, religious faith, shared language, or cultural and 
traditional origins and backgrounds”.10 In sum, discrimination on grounds of ethnic 
origin is considered a form of race discrimination.
 The open-ended list of grounds fits the open-ended structure of the concept of 
discrimination. This is expressed in a double manner. Firstly, it follows from the 
phrase “on any ground such as”. Secondly, at the end of the list of grounds the phrase 
“or other status” appears.11 The ECtHR has underscored the open-ended structure by 
finding that “the list set out in [Article 14] is illustrative and not exhaustive.12 
 The open-endedness of the list of grounds entails that any possible characteristic 
that leads to potential unequal treatment falls under the ECHR’s non-discrimination 
provision and can thus be subjected to the Court’s scrutiny.13 New prohibited 
grounds of discrimination, such as sexual orientation and age, can be and have been 
developed in case law as social conditions in Europe change.14 This underlines the 
character of the Convention being a “living instrument” with the ECtHR interpreting 
the concept of non-discrimination in the light of today’s society.15 Note that this form 
of interpretation is called an “evolutive interpretation”.16 
 The open-ended list of grounds provides a great benefit for applicants, especially 
when the differentiating characteristic is less clear. Gerards puts forward that the 
applicant does not have to demonstrate that the difference in treatment is based on 
one of the characteristics included in the provisions and that he himself or someone 
he associates with possesses this characteristic.17 The Court endorsed this statement 
in the case Rasmussen v. Denmark: “[t]here is no call to determine on what ground 
this difference was based, the list of grounds appearing in Article 14 (art. 14) not 
being exhaustive”.18

 However, the case law suggests that the Court’s acceptance of a “distinguishing 
characteristic” is not totally unrestrained. One example is the case of Kjeldsen, Busk 

10 ECtHR, Timishev v. Russia, 13 December 2005 (Appl.nos. 55762/00 and 55974/00) para. 55.
11 See, e.g, Partsch 1993, p. 575; Arnardóttir 2003, p. 34 and Van Dĳk a.o. 2006, p. 1050. 
12 ECtHR, Engel a.o. v. the Netherlands, 8 June 1976 (Appl.nos. 5100/71 a.o.) para. 72.
13 Note that the circumstances of the concrete case must fall within the ambit of a substantive provision 

of the Convention. This topic will be discussed in section 5.4 below.
14 E.g., the ECtHR ruled that sexual orientation is a concept covered by art. 14 ECHR. See, e.g., 

ECtHR, L. and V. v. Austria, 9 January 2003 (Appl.nos. 39392/98 and 39829/98) para. 45. See also 
Arnardóttir 2003, p. 34.

15 See, e.g., Brems 1996, p. 306.
16 Brems 1996, p. 306; Van Dĳk a.o. 2006, p. 340; Letsas 2007, pp. 58-79 and Sepúlveda a.o. 2010, p. 66.
17 Gerards 2005, p. 111.
18 ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 8777/79) para. 34.
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and Pedersen.19 In this case, the applicants, who had children of school age, objected to 
the introduction of compulsory sex education into state primary schools in Denmark. 
The ECtHR stated: “[t]he Court first points out that Article 14 (art. 14) prohibits, 
within the ambit of the rights and freedoms guaranteed, discriminatory treatment 
having as its basis or reason a personal characteristic (“status”) by which persons 
or groups of persons are distinguishable from each other. However, there is nothing 
in the contested legislation which can suggest that it envisaged such treatment”.20 It 
follows from this case that the distinguishing characteristic of a person or a group 
needs to be a personal one.21 But, as Gerards states: “subsequent decisions indicate, 
however, that the requirement under Kjedsen is interpreted broadly, and is moreover 
far from always applied”.22 The ECtHR has clearly explained its approach in the more 
recent case Kiyutin v. Russia: 

“Article 14 does not prohibit all differences in treatment but only those differences 
based on an identifiable, objective or personal characteristic, or “status”, by which 
persons or groups of persons are distinguishable from one another […]. It lists 
specific grounds which constitute “status” including, inter alia, sex, race and property. 
However, the list set out in Article 14 is illustrative and not exhaustive, as is shown 
by the words “any ground such as” […] and the inclusion in the list of the phrase 
“any other status” […]. The words “other status” have generally been given a wide 
meaning […] and their interpretation has not been limited to characteristics which are 
personal in the sense that they are innate or inherent”.23 

5.4 the scoPe of APPlIcAtIon of ArtIcle 14 echr 

The ECtHR may only deal with individual applications filed by a person, a non-
governmental organisation or groups of individuals claiming to be a victim of a 
violation of the ECHR and/or its Protocols by one of the Contracting Parties.24 This 

19 ECtHR, Kjeldsen, Busk and Pedersen v. Denmark, 7 December 1976 (Appl. nos. 5095/71 a.o.).
20 Ibid., para. 56. A case prior to Kjeldsen, Busk and Pedersen entailing that “status” can also refer to 

characteristics that are not attached to a person but to entities is: ECtHR, National Union of Belgian 
Police v. Belgium, 27 October 1975 (Appl. no. 4464/70). In this case the applicant was a trade union 
that was at a disadvantage compared with certain other trade unions.

21 See also, e.g., Ovey & White 2006, p. 418; Van Dĳk a.o. 2006, p. 1036 and Janis, Kay & Bradley 
2008, p. 471.

22 Gerards 2005, p. 112 with a reference to ECtHR, Lithgow a.o. v. the UK, 8 July 1986 (Appl. nos. 
9006/80 a.o.); ECtHR, Fredin v. Sweden, 18 February 1991 (Appl. no. 12033/86) and ECtHR, 
National & Provincial Building Society, the Leeds Permanent Building Society and the Yorkshire 
Building Society v. the UK, 23 October 1997 (Appl. nos. 21319/92 a.o.). 

23 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) para. 56. See, e.g., also ECtHR, Clift 
v. UK, 13 July 2010 (Appl. no. 7205/07). In this case the ECtHR ruled that a person’s status as a 
particular class prisoner could be seen as a ground of discrimination. 

24 Art. 34 ECHR. See, e.g., Van Dĳk a.o. 2006, p. 184 and Edel 2010, pp. 11-15. 
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is called jurisdiction ratione personae.25 Note that it is not necessary for the applicant 
to be a national of one of the Contracting Parties to the ECHR.26 Furthermore, an 
application must be directed at Contracting States, to be precise the legislative, 
executive and judicial branches of governments.27 Complaints directed at individuals 
or groups of individuals are not admissible.28 In addition, Protocol no. 14 to the 
ECHR introduced a new admissibility requirement, namely that the applicant must 
have experienced a “significant disadvantage”.29 
 The question of when a discrimination claim falls within jurisdiction ratione 
materiae is discussed in a separate subsection below.30 

5.4.1 The Accessory Character of Article 14 ECHR

Its accessory character means that Article 14 ECHR merely complements the 
other substantive provisions of the Convention. The ECtHR does not deal with a 
discrimination complaint when the facts of the case do not fall within the ambit of 
one or more of the substantive provisions.31 In the words of the ECtHR (Rasmussen 
v. Denmark): 

“Article 14 (art. 14) complements the other substantive provisions of the Convention 
and the Protocols. It has no independent existence since it has effect solely in relation 
to ‘the enjoyment of the rights and freedoms’ safeguarded by those provisions. 
Although the application of Article 14 (art. 14) does not necessarily presuppose a 
breach of those provisions – and to this extent it has an autonomous meaning -, there 
can be no room for its application unless the facts at issue fall within the ambit of one 
or more of the latter”.32

Note that the ECtHR in the case Rasmussen v. Denmark for the first time started its 
assessment from the perspective of non-discrimination, instead of the substantive 
provisions of Articles 6 and 8 ECHR.33 The limited scope has led some authors to 

25 Note that in the EU system the phrase “personal scope of application” is used. See Chapter 2, 
section 2.4.3.1.

26 Art. 34 ECHR.
27 See, e.g., Gerards 2005, p. 117.
28 Art. 34 ECHR.
29 Art. 12 of Prot. no. 14 to the ECHR, amending the control system of the Convention. Art. 35(3)(b) 

ECHR. See Art. 35 ECHR for all admissibility criteria. See also Sepúlveda a.o. 2010, p. 135.
30 In the EU system this is referred to as the material scope of application. See Chapter 2, section 2.4.3.2. 
31 See, e.g., Arnardóttir 2003, pp. 35-37; Gerards 2005, pp. 103-110; Van Dĳk a.o. 2006, pp. 1028-1031 

and Edel 2010, pp. 16-24.
32 ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 8777/79) para. 29.
33 See Edel 2010 with a reference to ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 

8777/79) paras. 32 and 33.
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describe Article 14 as being “parasitic” with regard to the other provisions of the 
Convention to which it attaches.34

 It is not necessary that one of the substantive provisions is violated in order 
for Article 14 ECHR to apply. This has not always been the case. Article 14 was 
strictly dependent on a violation of a substantive provision in the first years of its 
applicability; namely the EComHR stated in discrimination cases that a violation of 
the substantive provision was presupposed.35 A turning point was the case Grandrath 
v. Germany.36 The applicant in this case was a Jehovah’s Witness who objected to 
doing military service and also any substitute service, such as civilian service. He 
claimed, among other things, that he was discriminated against in comparison with 
Roman Catholic and Protestant clergymen, who were, according to German law, 
exempt from this service.37 The EComHR did not find a violation of the substantive 
provisions (Articles 4 and 9). However, it did examine an alleged violation of 
Article 14. Notwithstanding this, a violation of Article 14 was not found.
 Any doubt remaining regarding the relationship between Article 14 ECHR 
and the substantive provisions was removed in the landmark decision Belgian 
Linguistics.38 In short, in this case the applicants claimed that Belgian legislation 
in the field of education was contrary to Articles 8 and 14 ECHR and Article 2 of 
Protocol no. 1.39 This legislation concerned the language spoken in education, namely 
Dutch had to be spoken in the Dutch-speaking region, French in the French-speaking 
region and German in the German-speaking region. As a consequence, the applicants’ 
children were excluded from French-speaking schools on the basis of their parents’ 
place of residence. The ECtHR made clear that there does not necessarily have to 
be a breach of a substantive provision in order for Article 14 to be applicable.40 
Accordingly, although Article 14 merely has a complementary character, it can be 
said to be autonomous.41 It has been argued by several authors that “through time the 

34 See, e.g., Harris, O’Boyle & Warbrick 1995, p. 463; Livingstone 1997, p. 26 and Janis, Kay & 
Bradley 2008, p. 457.

35 Macdonald, Matscher & Petzolf 1993, p. 577 and Gerards 2005, pp. 103 and 104.
36 See Macdonald, Matscher & Petzolf 1993, pp. 577 and 578 with a reference to EComHR, Grandrath 

v. Germany, 12 December 1966 (Appl. no 2299/64). 
37 EComHR, Grandrath v. Germany, 12 December 1966 (Appl. no 2299/64) paras. 33-38.
38 ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 a.o.). Note that this case is not only a 

landmark decision because of the recital on the relationship between art. 14 ECHR and the substantive 
provisions, but the Court also set out some general criteria of assessment in discrimination cases. 
This latter topic will be discussed in detail in Chapter 6.. 

39 Art. 8(1) ECHR reads: “[e]veryone has the right to respect for his private and family life, his home 
and his correspondence”. Art. 2(1) of Prot. no. 1 to the ECHR reads: “[n]o person shall be denied the 
right to education”. 

40 ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 a.o.) para. 9.
41 See, e.g., Partsch 1993, p. 577 and Arnardóttir 2003, pp. 35-37.
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degree of relationship the discrimination issue has to have with the other substantive 
Convention rights has become more relaxed”.42

5.4.2 Protection against Discrimination in the Field of Public Employment

Employment discrimination is often linked with economic and social rights, such 
as the right to work, the right of everyone to the enjoyment of just and favourable 
working conditions or the right to safe and healthy working conditions.43 However, the 
ECHR mostly consists of civil and political rights.44 Therefore, the accessory nature 
of Article 14 ECHR has as a consequence that the protection against discrimination 
in the field of employment is more constricted.45

 Actually, a literal reading of the Treaty provisions would mean that the field 
of employment is entirely excluded. Yet, the ECHR lays down several civil and 
political rights that have implications of a social or economic nature. In this respect, 
the ECtHR has stated: “[t]he Court therefore considers, like the Commission, that the 
mere fact that an interpretation of the Convention may extend into the sphere of social 
and economic rights should not be a decisive factor against such an interpretation; 
there is no water-tight division separating that sphere from the field covered by the 
Convention”.46 This statement reflects the ECtHR’s use of a broad interpretation of 
the substantive provisions, which extends the prohibition of discrimination to the area 
of economic and social rights. For instance, the Court has frequently pointed out in 
cases of discrimination and social security benefits that these benefits are considered 
to be a part of the right to property as laid down in Article 1 of Protocol no. 1, which 
includes the right to property.47 Another interesting example is the case Petrovic v. 
Austria in which the Court ruled that parental leave allowance falls within the ambit 
of “family life” referred to in Article 8 ECHR.48 
 In sum, although the ECHR does not consist of many social and economic rights, 
still the broad interpretation of the Convention extends the scope of protection to these 
rights, such as economic rights in public employment. Perhaps a downside is that, as 
Gerards puts it: “[t]he Court has often to elaborate quite a technical construction in 

42 Arnardóttir 2003, p. 36. See also Ovey & White 2006, p. 420.
43 See, e.g., arts. 1-3 of the ESC (revised).
44 Exceptions are, e.g., art. 1 of Prot. no. 1 (the right to property) and art. 2 of Prot. no. 1 (the right to 

education).
45 Gerards 2005, pp. 107 and 108. Note that it is likely that Prot. no. 12 will introduce more non-

discrimination cases in the field of employment. This is discussed in section 5.5 below.
46 ECtHR, Airey v. Ireland, 9 October 1979 (Appl. no. 6289/73) para. 26.
47 See, e.g., ECtHR, Gaygusuz v. Austria, 16 September 1996 (Appl. no. 17371/90) paras. 36-41. See 

also ECtHR, Koua Poirrez v. France, 30 September 2003 (Appl. no. 40892/98) paras. 36-42. In this 
case a disability allowance for adults was considered to be a pecuniary right for the purposes of art. 1 
of Prot. no. 1 to the ECHR.

48 See ECtHR, Petrovic v. Austria, 27 March 1998 (Appl. no. 20458/92) paras. 26-29.
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order to bring an unequal treatment within the scope of Article 14”.49 This sometimes 
results in a somewhat artificial argumentation.50

This dissertation focuses on discrimination on grounds of sex, race and religion in 
public employment and, specifically, on the Islamic headscarf issue. Therefore, it is 
obvious that Article 9 ECHR, namely the right to freedom of religion, plays an important 
part. A situation of discrimination on grounds of religion in public employment is 
often approached under the heading of Article 9, either or not in combination with 
Article 14 ECHR. A good example is the case Dahlab v. Switzerland.51 In this case 
a primary school teacher was dismissed because she refused to remove her Islamic 
headscarf while at work. The ECtHR assessed this case in the framework of the right to 
freedom of religion. The Court paid little attention to the claim of sex discrimination. 
Considering the importance of Article 9 ECHR for this research it will be discussed 
separately in section 5.6 below. 
 Another provision that opens the door to discrimination claims in the field of 
employment is Article 8 of the ECHR.52 The Court ruled that “private life” as referred 
to in Article 8 does not only comprehend the moral and physical integrity of the 
individual,53 but “[i]t also secures to the individual a sphere within which he or she 
can freely pursue the development and fulfilment of his or her personality”.54 This 
includes the possibility to establish and develop relationships with other people, thus 
extending the scope of private life to the sphere of employment.55 
 Nevertheless, the broad interpretation of Article 8 ECHR does not bring along a 
general protection against discrimination in the field of employment. Applicants still 
have to demonstrate that their special circumstances have led to interference in their 
private life.56 For example, the Court has also ruled that “lack of access to the civil 

49 Gerards 2005, p. 106 with a reference to ECtHR, Thlimmenos v. Greece, 6 April 2000 (Appl. 
no. 34369/97). 

50 See Gerards 2005, p. 107. 
51 ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98).
52 See fn. 39 for the text of Art. 8 of the ECHR. There are more substantial provisions that can bring a 

discrimination claim within the scope of art. 14, such as arts. 6 and 10 ECHR (the right to a fair trial 
and right to freedom of expression) and art. 2(1) of Prot. no. 1 to the ECHR (the right to education). 

53 See, e.g., ECtHR, X and Y v. the Netherlands, 26 March 1985 (Appl. no. 8978/80) paras. 22-27 and 
ECtHR, Sidabras and Dziautas v. Lithuania, 27 July 2004 (Appl. nos. 55480/00 and 59330/00) 
para. 43. 

54 See, e.g., ECtHR, Sidabras and Dziautas v. Lithuania, 27 July 2004 (Appl. nos. 55480/00 and 
59330/00) para. 43.

55 See ECtHR, Niemietz v. Germany, 16 December 1992 (Appl. no. 13710/88) para. 29 for a detailed 
explanation of how private life is extended to also include working life. Furthermore, the Court 
observed in paragraph 30 with respect to the word “home” as referred to in art. 8: “in certain 
Contracting States […] it has been accepted to business premises”. 

56 E.g., this was not the case in ECtHR, Coorplan-Jenni GmbH and Hascic v. Austria, 24 February 
2005 (Appl. no. 10523/02).
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service as such cannot be the basis for a complaint under the Convention”.57 But, 
then again, the Court has nuanced this statement: “[t]his does not mean, however, 
that a person who has been appointed as a civil servant cannot complain on being 
dismissed if that dismissal violates one of his or her rights under the Convention”.58 
In the landmark case Thlimmenos v. Greece, where an applicant had been refused 
registration as a chartered accountant because of a previous conviction, the Court 
also stated:

“[h]e was thus treated differently from the other persons who had applied for that 
post on the ground of his status as a convicted person. The Court considers that such 
difference of treatment does not generally come within the scope of Article 14 in so 
far as it relates to access to a particular profession, the right to freedom of profession 
not being guaranteed by the Convention” (emphasis added).59

The word “generally” indicates that the Court leaves the door ajar, meaning that in 
some circumstances discrimination in the access to a profession can still fall within 
the scope of Article 14. 
 An interesting case is Sidabras and Dziautas v. Lithuania.60 In this case the 
applicants had been refused employment in various private as well as public-sector 
spheres on account of their status as “former KGB officers”. The Court found that 
considering certain facts, such as the timeframe and the wide-ranging scope of 
the employment restrictions and the constant public embarrassment the applicants 
had to suffer, the employment restrictions “affected, to a significant degree, the 
applicants’ ability to pursue various professional activities and [following] there were 
consequential effects on the enjoyment of their right to respect for their ‘private life’ 
within the meaning of Article 8”.61 It is interesting to note that Judge Thomassen in 
her partly dissenting opinion stated that the difference in treatment between former 
KGB employees and persons who had not worked for the KGB “does not come 
within the scope of art. 14 in so far as it relates to access to particular professions, 
as the right to a free choice of profession is not guaranteed by the Convention  

57 ECtHR, Glasenapp and Kosiek v. Germany, 28 August 1986 (Appl. no. 9228/80) para. 49; ECtHR, 
Vogt v. Germany, 26 September 1995 (Appl. no. 17851/91) paras. 43 and 44 and ECtHR, Sidabras 
and Dziautas v. Lithuania, 27 July 2004 (Appl. nos. 55480/00 and 59330/00) para. 46. 

58 ECtHR, Vogt v. Germany, 26 September 1995 (Appl. no. 17851/91) para. 43.
59 ECtHR, Thlimmenos v. Greece, 6 April 2000 (Appl. no. 34369/97). See also ECtHR, Sidabras and 

Dziautas v. Lithuania, 27 July 2004 (Appl. nos. 55480/00 and 59330/00) para. 46.
60 ECtHR, Sidabras and Dziautas v. Lithuania, 27 July 2004 (Appl. nos. 55480/00 and 59330/00).
61 Ibid., paras. 48-50.
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(see mutatis mutandis, Thlimmenos)”.62 The Court applied its reasoning in Sidabras 
in the similar case Rainys and Gasparavicius v. Lithuania.63 
 In sum, while at first glance the accessory nature of Article 14 ECHR seems to 
limit the protection against discrimination in the field of employment, an analysis 
of the Court’s case law shows that the protection in this field is not as narrow as it 
seems. For instance, in various cases Article 8 ECHR is interpreted in such a broad 
manner that it also includes discrimination in access to employment and dismissal 
from employment.

5.5 Protocol no. 12: A generAl non-dIscrImInAtIon clAuse

Since the 1960s there had been debate about extending the level of protection of 
Article 14 to those situations that fall outside the ambit of the substantive provisions 
of the Convention.64 One way of doing so was to part with its accessory nature and 
create an independent general non-discrimination provision. Finally, in 2000, a 
new Protocol was adopted, which provides a general non-discrimination clause and 
thereby affords a scope of protection, which extends beyond the “enjoyment of the 
rights and freedoms set forth in [the] Convention”.65 Hence, the Protocol strengthens 
the protection against discrimination in the field of employment. Article 1 of Protocol 
no. 12 follows the structure of Article 14 and reads: 

“1. [t]he enjoyment of any right set forth by law shall be secured without discrimination 
on any ground such as sex, race, colour, language, religion, political or other opinion, 
national or social origin, association with a national minority, property, birth or other 
status. 
2. No one shall be discriminated against by any public authority on any ground such 
as those mentioned in paragraph 1”.

For Contracting States that have ratified Protocol no. 12, the ECtHR will no longer 
have to assess whether the facts of the case fall within the ambit of the substantive 

62 See the partly dissenting opinion of Judge Thomassen in ECtHR, Sidabras and Dziautas v. Lithuania, 
27 July 2004 (Appl. nos. 55480/00 and 59330/00).

63 ECtHR, Rainys and Gasparavicius v. Lithuania, 7 April 2005 (Appl. nos. 70665/01 and 74345/01) 
paras. 34 and 35. In addition, the Court has underscored its reasoning in ECtHR, Campagnano v. 
Italy, 23 March 2006 (Appl. no. 77955/01) para. 54; ECtHR, Kyriakides v. Cyprus, 16 October 2008 
(Appl. no. 39058/05) para. 50; ECtHR, Taliadorou and Stylianou v. Cyprus, 16 October 2008 (Appl. 
nos. 39627/05 and 39631/05) para. 54 and ECtHR, Zickus v. Lithuania, 7 April 2009 (Appl. no. 
26652/02) para. 26.

64 Explanatory Report to Prot. no. 12, para. 2. See Council of Europe, Non-discrimination: A Human 
Right. Seminar to mark the entry into force of Protocol No. 12: Strasbourg, 11 October 2005 for an 
elaborate overview of Prot. no. 12.  

65 Explanatory Report to Prot. no. 12, para. 21. 
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provisions of the ECHR.66 The Protocol entered into force on 1 April 2005. Judge 
Wildhaber, the former President of the ECtHR, concluded with respect to this 
development: “[t]he non-discrimination provision has been at least to some extent 
a second-class guarantee over much of the period in which the Convention has been 
in force. Its accessory nature may have prevented an evolution more in line with 
contemporary more activists and also more political understandings of discrimination. 
The most recent developments promise to give a new lease of life to the protection 
against discrimination under the Convention and a development which may well lead 
the Court into the more complex issues of equality that arise in modern society”.67 
 While the adoption of Protocol no. 12 should be seen as a success in the fight 
against discrimination in Europe, the enthusiasm should not be exaggerated. Firstly, 
as is discussed above, the ECtHR developed Article 14 ECHR in becoming a 
discrimination clause applicable in a wide range of cases, including several cases 
dealing with economic and social rights.68 Of course, there remain certain forms of 
discrimination that cannot be brought within the ambit of Article 14.69 It follows that 
Protocol no. 12 extends the scope of protection, but it must still be awaited how broad 
this extension will exactly be.70 
 Secondly, as of April 2012, only 18 Contracting States have ratified Protocol 
no. 12.71 De Boer-Buquicchio, at the time of writing the Deputy Secretary General of 
the CoE, explains the hesitance of some states in ratifying the Protocol. She states: 
“I know some governments consider that the scope of the Protocol is not sufficiently 
precise, and that they have expressed their intention to wait until the Court has 
clarified its approach to the Protocol before signing and ratifying it”.72 The UK has 
gone so far as to state that it will not sign, let alone ratify a protocol that is “too 
general and open-ended”.73 

66 Arnardóttir 2003, p. 38. See also ECtHR, Sika v. Slovakia, 10 May 2005 (Appl. no. 2132/02) para. 3. 
See also Wintemute 2004 and Wintemute 2004a. See, e.g., Van Dĳk a.o. 2006, pp. 184-193 for more 
information about the jurisdiction of the ECtHR. 

67 Wildhaber 2002, p. 82.
68 E.g., social security rights fall within the scope of art. 14 ECHR.
69 Opinion of the ECtHR on draft Prot. no. 12, adopted at the plenary administrative session of the 

Court on 6 December 1999, para. 3, PA, doc. 8608, available at: http://assembly.coe.int/Main.
asp?link=/Documents/WorkingDocs/Doc00/EDOC8608.htm (last accessed 10 August 2012).

70 See Council of Europe, Non-discrimination: A Human Right. Seminar to mark the entry into force 
of Protocol No. 12: Strasbourg, 11 October 2005, p. 39.

71 This information is available on the website of the Council of Europe: http://conventions.coe.int/ 
(last accessed 10 August 2012). It is interesting to note that only 7 of the 18 states that ratified the 
Protocol are EU Member States. 

72 Council of Europe, Non-discrimination: A Human Right. Seminar to mark the entry into force of 
Protocol No. 12: Strasbourg, 11 October 2005, p. 9.

73 Buonomo 2001-2002, p. 427.
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 Thirdly, still afraid of opening Pandora’s box, the Court has, so far, been reserved 
in using the Protocol.74 In fact, when the ECtHR was consulted on the draft Protocol, 
it already expressed its concern with regard to how the Court would deal with the 
inevitable increase in the caseload.75 Arnardóttir predicts that the ECtHR will be 
careful to interpret Article 14 ECHR and Article 1 of Protocol no. 12 in harmony with 
each other, apart from the clear difference in scope, so as not to open any floodgates 
for discrimination claims under the latter provision.76 So far, there have been a limited 
number of cases that deal with discrimination under Protocol no. 12. For instance, 
in the case of Sejdić and Finci v. Bosnia and Herzegovina the Grand Chamber of the 
ECtHR stated: “the notions of discrimination prohibited by Article 14 and by Article 
1 of Protocol no. 12 are to be interpreted in the same manner”.77

 In short, this case dealt with some provisions in the Bosnian Constitution which 
constituted discrimination on grounds of race. The provisions essentially only 
allowed Bosnians, Croats and Serbs to stand for election to the House of Peoples 
and presidency. In a partly concurring and partly dissenting opinion, Judge Mijović, 
joined by Judge Hajiyev, stated that it is disappointing that the ECtHR did not make 
more use of this first case dealing with Article 1 of Protocol no. 12 “to lay down 
specific first principles, standards or tests that might be considered universal and 
applicable to future cases concerning general discrimination. However, the ECtHR 
“merely reiterated the very same reasoning and justification as those applied in 
finding a violation of Article 14”.78 

Protocol no. 12 came in for some criticism because it did not expand the list of 
explicitly protected grounds. For example, the grounds of sexual orientation, disability 
and age were not explicitly included.79 The Explanatory Report states that the choice 
for an identical list of grounds as provided in Article 14 ECHR was preferred over 
including certain additional non-discrimination grounds. The inclusion of other 
grounds was considered unnecessary from a legal point of view since the list of non-
discrimination grounds is not exhaustive. Furthermore, the inclusion of any particular 
additional ground might give rise to an unwarranted a contrario interpretation as 
regards discrimination based on grounds not so included. According to the drafters, 

74 See Arnardóttir 2003, p. 2. 
75 Wildhaber 2002, p. 82.
76 Arnardóttir 2003, p. 2.
77 ECtHR, Sejdić and Finci v. Bosnia and Herzegovina (Grand Chamber), 22 December 2009 (Appl. 

nos. 27996/06 and 34836/06), para. 56. See also ECtHR, Savez Crkave “Riječ Života” a.o. v. 
Croatia, 9 December 2010 (Appl. no. 7798/08). See also Explanatory Report to Prot. no. 12, para. 
18 and Arnardóttir 2003, p. 41. 

78 Partly concurring and partly dissenting opinion, Judge Mijović, joined by Judge Hajiyev in ECtHR, 
Sejdić and Finci v. Bosnia and Herzegovina (Grand Chamber), 22 December 2009 (Appl. nos. 
27996/06 and 34836/06).

79 See, e.g., Janis, Kay & Bradley 2008, p. 517.
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this exclusion does not mean a lack of awareness that other than the listed grounds 
have become particularly important in today’s societies as compared with the time of 
drafting of Article 14.80 
 However, according to Arnardóttir, when including new prohibited grounds of 
discrimination in the provision itself, it marks the importance of these grounds.81 This 
could have had, as Arnardóttir states, “the influence that such discrimination grounds 
were subject to stricter scrutiny”.82 Further, she states that it is now up to the ECtHR 
to decide on the level of scrutiny that is applied in respect of the particular non-
discrimination grounds.83 For example, in the case L. and V. v. Austria in which the 
applicants complained of a difference of treatment based on their sexual orientation, 
the Court reiterated, “sexual orientation is a concept covered by Article 14 […]. Just 
like differences based on sex […], differences based on sexual orientation require 
particularly serious reasons by way of justification”.84 This means that for the ground 
of sexual orientation the ECtHR already developed a high level of protection.85

 The Explanatory Report to Protocol no. 12 provides the following on the precise 
scope of the non-discrimination clause: 

“[t[he additional scope of protection under Article 1 [additional to Article 14] 
concerns cases where a person is discriminated against:
i.  in the enjoyment of any right specifically granted to an individual under national 

law;
ii.  in the enjoyment of a right which may be inferred from a clear obligation of a 

public authority under national law, that is, where a public authority is under an 
obligation under national law to behave in a particular manner;

iii.  by a public authority in the exercise of discretionary power (for example, 
granting certain subsidies);

iv.  by any other act or omission by a public authority (for example, the behaviour 
of law enforcement officers when controlling a riot)”.86

It becomes clear from the categories “i-iv” that Article 1 of Protocol no. 12 provides 
protection against discriminatory action by public authorities, such as discriminatory 
national measures, practice or behaviour.87 Therefore, it covers discrimination in 
public employment. 

80 Explanatory Report to Prot. no. 12, para. 20.
81 See Arnardóttir 2003, p. 35. See also Van Dĳk a.o. 2006, p. 1035.
82 Arnardóttir 2003, p. 35.
83 Ibid.
84 ECtHR, L. and V. v. Austria, 9 January 2003 (Appl. nos. 39392/98 and 39829/98) para. 45.
85 The topic of the Court’s strictness of assessment is discussed in detail in Chapter 6.
86 Explanatory Report to Prot. no. 12, para. 22.
87 In this respect, paragraph 24 of the Explanatory Report states: “the prime objective of Article 1 is to 

embody a negative obligation for the Parties: the obligation not to discriminate against individuals”.
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 This dissertation is limited to public employment. It is, however, interesting to 
briefly mention a discussion on whether category “i” also means that individuals 
enjoy protection against discrimination in private employment.88 The Explanatory 
Report states that, on the one hand, “Article [1] is not intended to impose a general 
positive obligation on Parties to take measures to prevent or remedy all instances 
of discrimination in relations between private persons”, thus, private employment.89 
The report continues: “[o]n the other hand, it cannot be totally excluded that the duty 
to ‘secure’ under the first paragraph of Article 1 might entail positive obligations”.90 
Nevertheless, Goldston states that the extent of positive obligations flowing from 
Article 1 is likely to be limited to, for instance, “a clear lacuna in domestic law 
protection from discrimination” or “a failure to provide protection from discrimination 
in [relations between private persons] might be so clear-cut and grave that it might 
engage clearly the responsibility of the State”.91 In sum, it is still not clear what 
the exact scope of Protocol no. 12 may be: does it protect against discrimination in 
private employment or not? The drafters seem to have made a compromise between 
no positive obligations and very wide-reaching positive obligations. As a result, 
the Explanatory Report sends conflicting messages as to where to draw the line on 
this point.92 Unfortunately, this unclear scope has been an obstacle for Contracting 
States to ratify the Protocol. The UK submits: “[e]mployers, providers of goods and 
services and public authorities must be clear of what exactly anti-discrimination law 
requires of them. And we all, as individual employers, consumers and users of public 
and private services must be clear what exactly our legal rights are. Protocol No. 12 
does not make this clear”.93 Evidently, it is for the ECtHR to fill this gap.

5.6 the rIght to freedom of relIgIon In the echr

The right to freedom of religion is laid down in Article 9 of the ECHR and reads as 
follows: 

“(1) [e]veryone has the right to freedom of thought, conscience and religion; this 
right includes freedom to change his religion or belief, and freedom, either alone or 
in community with others and in public or private, to manifest his religion or belief, 
in worship, teaching, practice and observance.

88 Explanatory Report to Prot. no. 12, para. 24.
89 Ibid., para. 25.
90 Ibid., para. 26.
91 Ibid., paras. 26 and 27. Council of Europe, Non-discrimination: A Human Right. Seminar to mark 

the entry into force of Protocol No. 12: Strasbourg, 11 October 2005, p. 59.
92 Arnardóttir 2003, p. 105.
93 Council of Europe, Non-discrimination: A Human Right. Seminar to mark the entry into force of 

Protocol No. 12: Strasbourg, 11 October 2005, pp. 90 and 91.
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(2) Freedom to manifest one’s religion or beliefs shall be subject only to such 
limitations as are prescribed by law and are necessary in a democratic society in the 
interests of public safety, for the protection of public order, health or morals, or the 
protection of the rights and freedoms of others”.94

5.6.1 Forum Internum and Forum Externum

In Article 9 ECHR a distinction is made between the absolute right to choose, hold 
or change a particular religion and the right to manifest a religion.95 The first right is 
the inner freedom of religion also referred to as forum internum. The second right is 
called the forum externum. It should be mentioned that the distinction between these 
two freedoms is not always clear.96 
 The right to choose, hold or change a religion means the protection of the 
inner core of religion from state interference, such as religious thoughts.97 Thus, 
individuals may not be subjected to treatment by the state that intends to change 
the process of thinking, like brainwashing or indoctrination.98 Further, it prohibits 
any form of compulsion to express thoughts, to change an opinion or to reveal a 
religious conviction. No sanction may be imposed, either on the holding of any 
view or on the change of religion or conviction.99 An example of forum internum 
possibly being undermined in the context of this research is the situation in which 
a prejudiced (public) employer refuses to employ or dismisses Muslim workers for 
the mere reason of their religion.100 Another example is the situation in which a semi-
public organisation has a guideline to only employ Christians and as a result an ex-
Christian employee is dismissed for converting to Islam. In this situation the action of 
dismissal is a sanction for the change of religion.101 If, in these examples, the refusal 

94 Art. 9(1) ECHR was modelled on the terms of the Universal Declaration on Human Rights (1948). 
Note that art. 9 ECHR does not only apply to the freedom of religion or belief, but also to the 
freedom of thought and conscience.  

95 See, e.g., Gijzen 2006, pp. 284-291 for a discussion on the meaning of religion or belief under 
Directive 2000/78. See also Gunn 2003 and Gerards 2007, pp. 102-127. 

96 Van Dĳk a.o. 2006, p. 752. The EComHR has repeatedly stated: “[a]rticle 9 primarily protects the 
sphere of personal beliefs and religious creeds, i.e. the area which is sometimes called the forum 
internum”. See, e.g., EComHR, C. v. the UK, 15 December 1983 (Appl. no. 10358/83). See also Uitz 
2007, p. 29.

97 See Van Dĳk a.o. 2006, p. 752 and Uitz 2007, p. 29. 
98 See Van Dĳk a.o. 2006, p. 752.
99 Evans 2008, pp. 294 and 295.
100 See, e.g., White & Ovey 2010, p. 410 with a reference to ECtHR, Ivanova v. Bulgaria, 12 April 

2007 (Appl.no. 52435/99) para. 84. In this case the applicant was dismissed because of her religious 
beliefs, “thus constituting an interference with her right to freedom of religion at variance with 
Article 9 of the Convention”.

101 Van Dijk a.o. state that the guarantee of the absolute right to freedom of religion also implies that “no 
sanction may be imposed either on the holding of a view or on the change of a religion”. Van Dĳk 
a.o. 2006, p. 752. 
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and dismissal were purely for religious reasons and not the outer display of religion 
the victims are protected under the absolute right of forum internum.102 
 The right to manifest a religion means the protection of the right to an outer 
display of religion, including religious mandatory behaviour.103 Article 9 ECHR gives 
four different headings under which religion can be manifested, namely worship, 
teaching, practice and observance. For instance, in the landmark case Kokkinakis 
v. Greece the ECtHR held that “freedom to manifest one’s religion is not only 
exercisable in community with others, ‘in public’ and within the circle of those whose 
faith one shares, but can also be asserted ‘alone’ and ‘in private’; furthermore, it 
includes in principle the right to try to convince one’s neighbour, for example through 
‘teaching’”.104 An obvious example of forum externum related to the subject of this 
research is a public employer who prohibits the wearing of the Islamic headscarf at 
the workplace. Some interesting Dutch cases have dealt with the refusal of a Muslim 
woman to shake hands with a person of the opposite sex. This was considered to be a 
religious manifestation.105 

5.6.2 The Demonstration of Interference 

It is for the applicant to demonstrate that there was interference in his or her freedom 
of religion. Academics have put forward that the approach which the Court takes in 
Article 9 cases is rather restrictive.106 This means that not all actions motivated by 
personal convictions and religious belief are protected by Article 9 ECHR.107 There 
must be more than behaviour motivated by religion; it must be a necessary part of 
religion.108 Van Dijk a.o. state that “only acts ‘forming part of the practice of a religion 
or a belief in a generally accepted manner’” fall under the protection of Article 9 
ECHR.109 Similarly, White and Ovey state that the ECtHR adopted “a narrow view of 
the manifestation of religion or beliefs, where the Court tends to protect only those 
manifestations which are the objectively necessary outward displays of the religion 

102 White & Ovey 2010, p. 410.
103 There are some restrictions on what is considered a religious manifestation. This has been discussed 

in Part II of this research and will be shortly reiterated in the next section of this Chapter. 
104 ECtHR, Kokkinakis v. Greece, 25 May 1993 (Appl.no. 14307/88) para. 31.
105 In the Netherlands the ETC has delivered several Opinions on this topic. See, e.g., Opinions 1998-94, 

1998-95, 2002-22, 2006-220, 2006-221, 2006-51, 2006-202, 2007-180, 2007-181. Moreover, the 
Dutch Court has ruled on this issue in several cases. See, e.g., Case nos. SBR 07/184, SBR 07/1116 
and SBR 07/1332, available at http://www.rechtspraak.nl. Note that in several Western European 
countries heated discussions have taken place on this topic.

106 See, e.g, Martínez-Torrón & Navarro-Valls 2004, p. 230 and Van Dĳk a.o. 2006, p. 762.
107 Van Dĳk a.o. 2006, p. 762 (revised by Vermeulen).
108 Sandberg 2011, pp. 84 and 85.
109 Van Dĳk a.o. 2006, p. 762 with a reference to ECtHR, Pichon and Sajous v. France (admissibility), 

2 October 2001 (Appl. no. 49853/99). 
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or beliefs”.110 Evans states that the Court assesses whether the inability to manifest a 
religion falls within the sphere of the responsibility of the state or whether it is mostly 
attributable to the free choice of the applicant.111 In the latter situation the Court has 
found that there was no interference.112 
 The Court has been particularly strict concerning religion cases in the field of 
employment.113 In such cases the Court takes into account the free choice which the 
applicants have to leave their job or to choose another profession.114 For instance, 
the Court has ruled that the refusal of permission to change working hours to attend 
prayers did not constitute an interference with the freedom of religion.115 The same was 
true concerning a dismissal for refusing to work on a religious day.116 Nevertheless, 
according to Vickers, there are also examples of cases in the field of employment 
where the Court has accepted that there was an interference with Convention rights.117 
Interestingly, Sandberg puts forward that the Court has adopted a new approach to 
religious manifestation by merely requiring a causal link between the applicant’s 
actions and his or her religion or belief.118 This would mean a more lenient approach 
in the first test and more emphasis on the justification part of the right to freedom of 
religion.

5.6.3	 Justifications	for	Limiting	Religious	Manifestations	

The right to manifest a religion can be subject to state limitations. Limitations are 
only permitted when the three conditions set out in Article 9(2) of the ECHR are 
fulfilled, namely the measure must be prescribed by law, the aim of the measure 
must be legitimate and the measure must be necessary in a democratic society. 
The rationale of this limitation clause is to balance the interest of the individual to 
manifest a religion and the state’s interest in ensuring that such manifestations do not 

110 White & Ovey 2010, p. 410.
111 Evans 2009, p. 14. 
112 See, e.g, EComHR, Ahmad v. the UK (admissibility), 12 March 1981 (Appl. no. 8160/78).
113 See, e.g., Murdoch 2007, p. 22 and Sandberg 2011, p. 85. See, e.g., ECtHR, Kosteski v. the Former 

Yugoslav Republic of Macedonia, 13 April 2006 (Appl.no 55170/00). In this case the ECtHR stated 
that the national court was allowed to require proof of the applicant’s adherence to the Muslim faith. 

114 Vickers 2008, pp. 87 and 88 with a reference to ECtHR, Glasenapp and Kosiek v. Germany, 
28 August 1986 (Appl. nos. 9228/80 a.o.).

115 EComHR, Ahmad v. the UK (admissibility), 12 March 1981 (Appl. no. 8160/78). 
116 See, e.g., EComHR, Konttinen v. Finland, 3 December 1996 (Appl. no. 24949/94) and EComHR, 

Stedman v. the UK (admissibility), 9 April 1997 (Appl. no. 29107/95). See also the recent case of 
ECtHR, Francesco Sessa v. Italy, 3 April 2012 (Appl. no. 28790/08).

117 Vickers states that although the examples of cases she provides do not directly concern the protection 
of religion, they can, mutatis mutandis, be applied to religion cases in the workplace. Vickers 2008, 
pp. 88-90.

118 Sandberg 2011, p. 84 with a reference to S. Knights, Freedom of Religion, Minorities and the Law, 
2007.
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disproportionately infringe upon public safety and public order, health and morality, 
or the rights and freedoms of others.119 

5.6.3.1  Prescribed by Law

A restriction on the right to religious manifestation is only allowed when it is prescribed 
by law. This condition expresses the value of the concept of the due process of law. 
The ECtHR has reiterated in numerous cases that this requirement means that the 
measure should have a basis in domestic law. The term “law” should be understood 
in its substantive sense, not its formal one.120 In this respect the Court has observed:

“[“law”] has included both ‘written law’, encompassing enactments of lower ranking 
statutes […] and regulatory measures taken by professional regulatory bodies 
under independent rule-making powers delegated to them by Parliament […] and 
unwritten law. ‘Law’ must be understood to include both statutory law and judge-
made ‘law’ […]. In sum, the ‘law’ is the provision in force as the competent courts 
have interpreted it”.121 

Furthermore, the expression “prescribed by law” also relates to the quality of law, 
requiring that it must be compatible with the rule of law. This means that the domestic 
law should be both adequately accessible and foreseeable. The requirement of a law 
being adequately accessible means that “the citizen must be able to have an indication 
that is adequate in the circumstances of the legal rules applicable to a given case”.122 
The requirement of a law being foreseeable entails that “a norm cannot be regarded as 
a ‘law’ unless it is formulated with sufficient precision to enable the citizen to regulate 
his conduct: he must be able – if need be with appropriate advice – to foresee, to a 
degree that is reasonable in the circumstances, the consequences which a given action 
may entail”.123 In general, the condition of “prescribed by law” does not constitute 
difficulties for the state.124 

119 See Evans 2001, p. 133.
120 See, e.g., ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) 

para. 88.
121 Ibid., para. 88. 
122 See Evans 2001, p. 138; Van Dĳk a.o. 2006, pp. 336, 337 and 768; Evans 2008, p. 319 and Sandberg 

2011, p. 86. See, e.g, ECtHR, Malone v. the UK, 2 August 1984 (Appl. no. 8691/79) para. 67; 
ECtHR, Hasan and Chaush v. Bulgaria, 26 October 2000 (Appl. no. 30985/96) para. 84 and ECtHR, 
Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) para. 84. See also 
ECtHR, The Sunday Times v. the UK, 26 April 1979 (Appl. no. 6538/74) para. 49.

123 ECtHR, The Sunday Times v. the UK, 26 April 1979 (Appl. no. 6538/74) para. 49.
124 Evans 2001, p. 139.
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5.6.3.2  A Legitimate Aim

The limitation clause of Article 9(2) ECHR provides three general descriptions of 
what a legitimate aim can be, namely the interest of public safety, the protection of 
public order, health or morals and the protection of the rights and freedoms of others. 
The ECtHR tends to take the aims of “public safety” and “protection of public order” 
together as one aim.125 It follows that states cannot argue that their limiting actions 
were necessary for the pursuit of any state interest. Nevertheless, the Court has taken 
a broad approach to the legitimate aim test. Furthermore, the ECtHR tends to take 
the approach of merely listing the possible aims without explaining why these aims 
apply in the case concerned.126 The practice of the ECtHR shows that the legitimate 
aim requirement is easily fulfilled.127

5.6.3.3  Necessary in a Democratic Society

A national measure that limits religious manifestations should be “necessary in a 
democratic society”.128 This requirement comes down to a proportionality test and 
often forms a critical constraint in the Court’s assessment.129 The ECtHR has held 
that the word “necessary” implies the existence of a pressing social need.130 In this 
respect, the ECtHR stated in the case Kokkinakis:

“it has not been shown that the applicant’s conviction was justified in the circumstances 
of the case by a pressing social need. The contested measure therefore does not 
appear to have been proportionate to the legitimate aim pursued or, consequently, 
‘necessary in a democratic society ... for the protection of the rights and freedoms of 
others’” (emphasis added).131 

125 Ibid., p. 149.
126 Ibid., p. 149. See, e.g., ECtHR Manoussakis a.o. v. Greece, 26 September 1996 (Appl. no. 18748/91).
127 See Van Dĳk a.o. 2006, p. 340; Arnardóttir 2009, pp. 43-45 and Sandberg 2011, p. 86. 
128 A democratic society is typified by pluralism, tolerance and broadmindedness. ECtHR, Handyside 

v. UK, 7 December 1976 (Appl. no. 5493/72) para. 49 and ECtHR, Leyla Sahin v. Turkey (Grand 
Chamber), 10 November 2005 (Appl. no. 44774/98) para. 108. 

129 See, e.g., Taylor 2005 with a reference to ECtHR, Metropolitan Church of Bessarabia a.o. v. Moldova, 
13 December 2001 (Appl. no. 45701/99) para. 119. See also Van Dĳk a.o. 2006, pp. 340-342. See also 
Harris, O’Boyle & Warbrick 1995, pp. 479-480; Arnardóttir 2003, p. 45 with a reference to Livingstone 
1997, p. 32; Taylor 2005, p. 302; Van Dĳk a.o. 2006, p. 768 and White & Ovey 2010, p. 311.

130 See, e.g., ECtHR, The Sunday Times v. the UK, 26 April 1979 (Appl. no. 6538/74) para. 59. See 
on the notion of “necessity”, ECtHR, Handyside v. the UK, 7 December 1976 (Appl. no. 5493/72) 
para. 48. This case dealt with Article 10(2) ECHR and a criminal prosecution due to an advice 
manual for children and adolescents concerning sexual matters.

131 ECtHR, Kokkinakis v. Greece, 25 May 1993 (Appl.no. 14307/88) para. 49.
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The element of a pressing social need is not always explicit. Nevertheless, it can 
be said to be included in the balancing test of proportionality. In other words, the 
interference in one’s freedom of religion must be no greater than is necessary to 
address that pressing social need. 
 The focus of the proportionality test is in principle on the element of proportionality 
stricto sensu, thus on the balancing of the interests involved. As White and Ovey put 
forward, the reason for including the limitation clauses of Articles 8 to 11 in the 
Convention was to fulfil “the need to balance the interest of the community against the 
interests of the individual”. In general, the proportionality test of Article 9(2) ECHR 
is quite a lenient test. Taylor describes the assessment of the ECtHR as follows: 

“[t]he task of the European Court is to determine whether the measures taken at 
national level were justified in principle – that is, whether the reasons adduced to 
justify them appear ‘relevant and sufficient’ and are proportionate to the legitimate 
aim pursued” (emphasis added).132 

This test of proportionality is a test of reasonableness. A reason why this test is generally 
easy in cases involving religious manifestation can be found in the broad margin of 
appreciation left to the Contracting States when it comes to the relationship between 
the state and religion.133 In this respect, Evans puts forward that “[t]he relationship 
between States and religions in their territories is an inherently controversial one”.134 
For instance, the ECtHR stated in the case Cha’are Shalom ve Tsedek:

“[t]he only argument it advanced to sustain the proportionality of the measure with the 
aim of the protection of public health and public order is the margin of appreciation 
of the member states, ‘particular with regard to the establishment of the delicate 
relations between the State and Religions’”.135

A much discussed case is Otto-Preminger-Institute v. Austria that dealt with the 
freedom of expression and a film that portrayed God in a particular way, which was 
found to be blasphemous by the Austrian state. In this case, the ECtHR discussed 
the position of religion in society. It found that “[a]s in the case of ‘morals’, it is not 
possible to discern throughout Europe a uniform conception of the significance of 
religion in society … ; even within a single country such conceptions may vary”.136 

132 Taylor 2005 with a reference to ECtHR, The Sunday Times v. the UK (no. 2), 15 May 1987 (Appl. 
no. 13166/87) para. 50.

133 See Evans 2001, p. 143 and Van Dĳk a.o. 2006, p. 769.
134 Evans 2001, p. 143.
135 ECtHR, Cha’are Shalom Ve Tsedek v. France (Grand Chamber), 27 June 2000 (Appl. no. 27417/95). 

See also Brems 2003 pp. 91 and 92.
136 ECtHR, Otto-Preminger-Institute v. Austria, 20 September 1994 (Appl. no. 13470/87) para. 50. See 

also an analysis of this case in Brems 2003, pp. 88-91.
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Therefore, a certain margin of appreciation was left to states. A more recent example 
is the Grand Chamber case of Lautsi v. Italy that dealt with the question whether 
the presence of crucifixes in Italian state-school classrooms was in conformity 
with Article 2 of Protocol no. 1 to the ECHR.137 One of the many references of the 
Grand Chamber to the wide doctrine of the margin of appreciation was: “[…] the 
Contracting States enjoy a margin of appreciation in their efforts to reconcile exercise 
of the functions they assume in relation to education and teaching with respect for 
the right of parents to ensure such education and teaching in conformity with their 
own religious and philosophical convictions”.138 Note that there are certainly cases 
dealing with interference in religion where the ECtHR has used a strict scrutiny of 
proportionality.139 For instance, in the case Manoussakis a.o. v. Greece concerning 
Jehovah’s Witnesses a narrow margin of appreciation was left because of “the need 
to secure true religious pluralism, an inherent feature of the notion of a democratic 
society”.140

5.7 conclusIon

It has been explained that there are two provisions in the ECHR that prohibit 
discrimination on grounds of sex, race and religion. So far, most ECtHR cases have 
dealt with Article 14 ECHR. The case law under this provision may be rather complex 
considering its accessory nature. In time, the Court has relaxed this requirement 
somewhat. Still, the case must fall within the ambit of one of the substantive 
provisions of the Convention. This is one of the reasons why most cases do not 
involve employment or social security issues, as does the case law of the ECJ. The 
accessory nature of Article 14 has received criticism in academic literature. Finally, 
in 2000, an additional Protocol no. 12 to the Convention was adopted that included a 
general prohibition of discrimination. A claim under this provision does not have the 
disadvantage of needing a substantive provision, such as Articles 8 and 9 ECHR or 
Article 2 of Protocol no. 1 to bring the claim under the scrutiny of the Court. It may 
also bring an increase in discrimination cases in the field of employment. In sum, the 
substance of both non-discrimination provisions is the same, with the exception of 
the scope of application.

137 ECtHR, Lautsi a.o. v. Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06). 
138 ECtHR, Lautsi a.o. v. Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06) para. 69.
139 See, e.g., ECtHR, Kokkinakis v. Greece, 25 May 1993 (Appl. no. 14307/88) and ECtHR, Manoussakis 

a.o. v. Greece, 26 September 1996 (Appl. no. 18748/91).
140 ECtHR, Manoussakis a.o. v. Greece, 26 September 1996 (Appl. no. 18748/91) para. 44.
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6.1 IntroductIon

Article 14 ECHR and Article 1 of Protocol no. 12 provide a general and open-textured 
description of non-discrimination without legal criteria as to how to determine 
when there is a situation of discrimination. In Chapter 5 it was explained that the 
ECtHR has filled the gaps and has developed general legal criteria. Every claim of 
discrimination is assessed according to these criteria. It was also explained that the 
list of non-discrimination grounds is not restricted, unlike the EU system. Further, 
the cases of discrimination are related to a wide variety of topics, considering the 
range of protected human rights in the ECHR and the accessory nature of Article 14 
ECHR. It follows that in presenting the main elements of the ECtHR’s assessment of 
discrimination it is necessary to also look beyond the field of employment and to study 
discrimination cases in other fields as well. Consequently, the current Chapter will be 
worded in quite a general manner instead of specifically focussing on discrimination 
in public employment. 
 Even if the general legal criteria of discrimination are applied in a consistent 
manner, the outcome of a case cannot be easily predicted. It appears that the intensity 
of the Court’s assessment plays a decisive part in answering the question of whether 
or not there is discrimination. The interplay between the principle of proportionality 
and the doctrine of the margin of appreciation also determines to a large extent the 
outcome of a case. In addition, case-specific facts and circumstances influence the 
proportionality test and may thus be crucial in a particular case. Accordingly, in order 
to get to grips with the concept of discrimination it is not only important to discuss 
the general legal criteria that apply in every case, but also to study decisive elements, 
such as the intensity of the review and the doctrine of the margin of appreciation. 
 This Chapter aims to discover and examine the main elements of the assessment 
by the ECtHR in cases of discrimination on grounds of sex, race and religion in 
public employment. It is divided into eight sections. The first examines the general 
assessment model created by the Court (section 6.2). The second examines the Court’s 
usage of the concepts of discrimination (section 6.3). For instance, how does the 
Court apply the “new” concept of indirect discrimination? Thirdly, a discussion takes 
place on the test to establish a difference in treatment (section 6.4). In the subsequent 
section, the objective and reasonable justification test is explained (section 6.5). The 
fifth section explains the relation of the intensity of the Court’s assessment with the 
proportionality test carried out (section 6.6). The following section discusses the role 
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of the doctrine of the margin of appreciation (section 6.7). Finally, some factors are 
identified that influence the intensity of the assessment (section 6.8).

6.2 the generAl Assessment model

The general criteria for assessing a claim of discrimination have been developed by 
the ECtHR and the EComHR. In the first decision concerning Article 14 ECHR, the 
Belgian linguistic case, the ECtHR found: 

“[i]t is important, then, to look for the criteria which enable a determination to be 
made as to whether or not a given difference in treatment, concerning of course the 
exercise of one of the rights and freedoms set forth, contravenes Article 14 (art. 14). 
On this question the Court, following the principles which may be extracted from 
the legal practice of a large number of democratic States, holds that the principle of 
equality of treatment is violated if the distinction has no objective and reasonable 
justification. The existence of such a justification must be assessed in relation to the 
aim and effects of the measure under consideration, regard being had to the principles 
which normally prevail in democratic societies. A difference of treatment in the 
exercise of a right laid down in the Convention must not only pursue a legitimate 
aim: Article 14 (art. 14) is likewise violated when it is clearly established that there 
is no reasonable relationship of proportionality between the means employed and the 
aim sought to be realised” (emphasis added).1

From this landmark judgement and subsequent judgements, the general assessment 
model can be said to consist of the following two criteria.2 Note that some scholars 
discern three criteria, namely the legitimate aim and proportionality are observed as 
two distinct criteria instead of belonging to the one objective justification criterion.3 
 Firstly, it must be assessed whether there has been a difference in the treatment 
of persons or groups of persons who are placed in a comparable situation.4 This 
assessment is referred to as a comparability test. A clear comparability test is missing 

1 ECtHR, Belgian Linguistic, 23 July 1968 (Appl.nos. 1474/62 a.o.) para. 10. See also for comments 
on the Belgian Linguistic case: Livingstone 1997, p. 29; Gerards 2005, p. 121; Ovey & White 2006, 
p. 417; Van Dĳk a.o. 2006, p. 1041; Bell 2007, p. 188 and Janis, Kay & Bradley 2008, pp. 458 and 
498.

2 See, e.g., Gerards 2005, p. 123 with a reference to ECtHR, Fredin v. Sweden, 18 February 1991 
(Appl. no. 12033/86); ECtHR, Hoffmann v. Austria, 23 June 1993 (Appl. no. 12875/87); ECtHR, 
Stubbings a.o. v. the UK, 22 October 1996 (Appl. nos. 22083/93 a.o.) and ECtHR, National & 
Provincial Building Society, the Leeds Permanent Building Society and the Yorkshire Building 
Society v. the UK, 23 October 1997 (Appl. nos. 21319/92 a.o.). See also Macdonald, Matscher & 
Petzolf 1993, p. 141. 

3 See, e.g., Van Dĳk a.o. 2006, p. 1041.
4 Read Gerards 2005, pp. 121-137 for an extensive analysis of the comparability requirement. See 

also Ovey & White 2006, p. 413. 



145

The ECtHR’s Assessment of Sex, Race and Religious Discrimination

in the Belgium linguistic case. It was not until 1979 that the Court accepted a 
comparability test as a requirement in the assessment of discrimination complaints.5 
 When the comparability test is satisfied, the second criterion is applied, namely the 
objective and reasonable justification test. This test means that the contested measure 
should pursue a legitimate aim and that there must be a reasonable relationship of 
proportionality between the means employed and the aim sought to be realised.6 

6.3 the develoPment of the concePts of dIscrImInAtIon

As said, Article 14 ECHR and Article 1 of Protocol no. 12 neither define discrimination 
nor distinguish between different forms of discrimination. The provisions simply 
speak of “discrimination”.7 Until recently, non-discrimination in the ECHR was 
understood to mean a prohibition of direct discrimination. However, according 
to some authors, the ECtHR had hinted that it was capable of applying to indirect 
discrimination as well.8 These authors refer to, for instance, the Belgian Linguistic 
case in which the ECtHR speaks of the effects of state measures.9 Nonetheless, for a 
long period the Court did not acknowledge the concept of indirect discrimination.10 
This may be explained by the fact that the concept of indirect discrimination is not 
as crucial in an open system of non-discrimination grounds in comparison with a 
closed system of grounds. Additionally, the ECtHR can also deal with cases under 
the substantive provisions of the ECHR and, subsequently, an assessment under the 
heading of Article 14 of the ECHR may not always be necessary. 
 In 2000, the ECtHR ruled in favour of an applicant on what might be characterized 
as indirect discrimination. This was done in the case Thlimmenos v. Greece.11 Still, 
the ECtHR did not use the phrase “indirect discrimination”, but the decision did, as 
Schiek puts it, “[specify] that Article 14 ECHR obliges State Parties not only to treat 
equals equally, but also to treat unequal cases differently, thus demonstrating that 

5 See Gerards 2005, pp. 122 and 123 with a reference to ECtHR, Marckx v. Belgium, 13 June 1979 
(Appl. no. 6833/74). See also Arnardóttir 2003, p. 52. 

6 See Livingstone 1997, pp. 29 and 30; Gerards 2005, pp. 137-165; Ovey & White 2006, pp. 413 and 
417 and Van Dĳk a.o. 2006, p. 1035. It should be noted that the Court does not always apply these 
criteria in a consistent manner. See Gerards 2005, pp. 120-126 for a discussion on this topic.

7 See Bell 2007, p. 187.
8 See, e.g., Ovey & White 2006, p. 426 and Janis, Kay & Bradley 2008, pp. 486 and 487.
9 Ovey & White 2006, p. 426 with a reference to ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 

1474/62 a.o.) para. 10.
10 See, e.g., Gerards 2005, pp. 115 and 116 with a reference to ECtHR, Stubbings a.o. v. the UK, 

22 October 1996 (Appl. nos. 22083/93 a.o.). See also Janis, Kay & Bradley 2008, p. 487 with a 
reference to ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 
a.o.). See Fredman 2002, p. 108; Arnardóttir 2003, p. 124 and Schiek 2007, p. 342.

11 ECtHR, Thlimmenos v. Greece, 6 April 2000 (Appl. no. 34369/97). 
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formally neutral provisions may be considered as discrimination under the ECHR 
without using the concept of indirect discrimination”.12 
 Recently, important steps have been taken by the ECtHR towards an explicit 
acknowledgement of the protection against indirect discrimination within the 
framework of the ECHR. In the case Hoogendijk v. the Netherlands, the Court 
considered that: 

“where a general policy or measure has disproportionately prejudicial effects on 
a particular group, it is not excluded that this may be regarded as discriminatory 
notwithstanding that it is not specifically aimed or directed at that group”.13 

A major breakthrough came in 2007 in the case D.H. a.o. v. the Czech Republic in which 
the Grand Chamber of the Court found a measure to be indirectly discriminatory.14 
In this case the applicants alleged that, as a result of their Roma origin, they were 
assigned to special schools for children with learning difficulties who were unable to 
follow the ordinary school curriculum. Although the Czech statutory provisions were 
laid down in neutral terms and their objectives were legitimate, the provisions still 
had considerably more impact in practice on Roma children than non-Roma children 
and resulted in a statistically disproportionate number of placements of the former in 
special schools. The Grand Chamber stated:

“[t]he Court has already accepted in previous cases15 that a difference in treatment 
may take the form of disproportionately prejudicial effects of a general policy or 
measure which, though couched in neutral terms, discriminates against a group […]. 
In accordance with, for instance, Council Directives 97/80/EC and 2000/43/EC 
[…] and the definition provided by ECRI […], such a situation may amount to 
“indirect discrimination”, which does not necessarily require a discriminatory intent” 
(emphasis added).16

Thus, the ECtHR recognises that Article 14 (and Article 1 of Protocol no. 12) 
covers the concept of indirect discrimination. However, the very limited number of 
cases concerning indirect discrimination results in the unclear position of the Court 
regarding its approach. Furthermore, the above statement makes clear that it is not 
considered necessary to demonstrate a prejudiced motivation. Where the applicant can 
demonstrate a discriminatory situation, the burden switches to the government, which 

12 Schiek 2007, p. 342.
13 ECtHR, Hoogendijk v. the Netherlands (admissibility), 6 January 2005 (Appl. no. 58641/00).
14 ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00).
15 ECtHR, Hugh Jordan v. the UK, 4 May 2001 (Appl. no. 24746/94) and ECtHR, Hoogendijk v. the 

Netherlands (admissibility), 6 January 2005 (Appl. no. 58641/00).
16 ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00) 

para. 184.
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must justify this situation.17 This judgement has been discussed and reiterated in more 
recent cases involving the apparent exclusion of Roma children from mainstream 
education, such as the cases Sampanis v. Greece and Oršuš a.o. v. Croatia.18 Finally, 
even though the Court recognized the concept it does not yet apply the concept in 
all cases.19 For instance, in the case Bah v. the UK the Court found there was no 
discrimination on the basis of the immigration status of the applicant’s son. The Court 
did not assess whether there was indirect discrimination on grounds of nationality. 
In the case V.C. v. Slovakia, concerning the sterilisation of a Roma woman without 
prior informed consent, the Court did not assess possible indirect discrimination on 
grounds of race.20

 It should be noted that the ECtHR does not seem to make such a clear differentiation 
between the two concepts. Often direct discrimination is meant when the Court refers 
to discrimination. In cases of indirect discrimination the Court explicitly refers to this 
concept. To avoid confusion this dissertation explicitly refers to the two concepts. 

6.4 the test to estAblIsh A dIfference In treAtment

6.4.1 Direct Discrimination: A Comparability Test

It appears from, among others, the Belgian linguistic case that there must be a 
difference of treatment in order to find discrimination.21 However, not all differences 
in treatment are forbidden. The ECtHR added that there must be a difference in 
the treatment of persons who are placed in “comparable situations” or “analogous 
situations”.22 This requirement is clearly demonstrated in, for instance, Lithgow a.o. 
v. the UK in which the ECtHR considered the following:

“[b]efore considering in turn the various complaints, the Court would recall that 
Article 14 (art. 14) does not forbid every difference in treatment in the exercise of the 
rights and freedoms recognised by the Convention. It safeguards persons (including 
legal persons) who are ‘placed in analogous situations’ against discriminatory 
differences of treatment” (emphasis added).23

17 Ibid., para. 195.
18 ECtHR, Sampanis v. Greece, 5 June 2008 (Appl. no. 32526/05) and ECtHR, Oršuš a.o. v. Croatia 

(Grand Chamber), 16 March 2010 (Appl. no. 15766/03). See also O’Connell 2009, p. 221.
19 ECtHR, Bah v. UK, 27 September 2011 (Appl. no. 56328/07).
20 ECtHR, V.C. v. Slovakia, 8 November 2011 (Appl. no. 18968/07).
21 ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 a.o.).
22 See, e.g., ECtHR, National Union of Belgian Police v. Belgium, 27 October 1975 (Appl. no. 4464/70) 

para. 44; ECtHR, Marckx v. Belgium, 13 June 1979 (Appl. no. 6833/74) and ECtHR, Lithgow a.o. v. 
the UK, 8 July 1986 (Appl.nos. 9006/80 a.o.) para. 177.

23 ECtHR, Lithgow a.o. v. the UK, 8 July 1986 (Appl. nos. 9006/80 a.o.) para. 177.
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It is for the applicant to demonstrate that there has been a difference of treatment 
in comparable situations.24 In the landmark case Thlimmenos v. Greece, the ECtHR 
for the first time recognised that Article 14 ECHR also covers situations in which 
persons in different situations have been treated alike.25 In this case the applicant was 
treated as a person who had been convicted of a serious crime, despite the fact that 
the offence for which he had been convicted was prompted by his religious beliefs. 
 The applicant needs to identify the group that is treated differently in order to 
demonstrate comparability.26 This group should be in a “sufficiently” or “relevantly” 
similar or different situation.27 It is unclear whether the applicant also has to demonstrate 
that he or she was treated less favourably. This is probably an implicit requirement.28 
After all, an applicant must be a victim in order for a case to be admissible.29 In 
addition, Protocol no. 14 to the ECHR introduced the requirement that the applicant 
must have suffered a “significant disadvantage”.30 This would not be the situation 
when an applicant is not treated less favourably, but merely differently. Note that also 
when a person does not receive beneficial treatment that is given to other persons, it 
is considered to constitute a disadvantage.31

 It is not always easy to establish comparability. There are a few issues that can 
be recognized in respect of this test. As Van Dijk a.o. state: “two cases can always be 
said to be equal in some respects and unequal in others”.32 Therefore, according to 
some authors, it is necessary to look at the aim(s) of the differential treatment.33 This 
is well illustrated in the case Sidabras and Dziautas v. Lithuania.34 In this case the 
applicants had been refused private and public employment on account of their status 
as former KGB officers. The ECtHR assessed the comparability and considered:

“[h]owever, the fact remains that the applicants were treated differently from other 
persons in Lithuania who had not worked for the KGB, and who as a result had no 

24 See Ovey & White 2006, p. 425 and Van Dĳk a.o. 2006, p. 1039.
25 ECtHR, Thlimmenos v. Greece, 6 April 2000 (Appl. no. 34369/97). 
26 See, e.g., Ovey & White 2006, p. 425. 
27 Janis, Kay & Bradley 2008, p. 474 with a reference to ECtHR, Fredin v. Sweden, 18 February 1991 

(Appl. no. 12033/86) para. 60.
28 See, e.g., Bell 2007, p. 189 and FRA & ECtHR 2011, p. 22.
29 Art. 34 ECHR. See, e.g., Van Dĳk a.o. 2006, p. 184 and Edel 2010, pp. 11-15. 
30 Art. 12 of Prot. no. 14 to the ECHR, amending the control system of the Convention. Art. 35(3)(b) 

ECHR.
31 See, e.g, ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 

a.o.). As a side-note, the response of the UK government to this judgement was striking. The UK 
removed the advantageous treatment instead of extending it to women. See Janis, Kay & Bradley 
2008, p. 464. 

32 Van Dĳk a.o. 2006, p. 1036.
33 Ibid. See also Ovey & White 2006, 426.
34 ECtHR, Sidabras and Dziautas v. Lithuania, 27 July 2004 (Appl. nos. 55480/00 a.o.). See also 

Chapter 5 for a discussion of this case.
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restrictions imposed on them in their choice of professional activities. In addition, in 
view of the Government’s argument that the purpose of the KGB Act was to regulate 
the employment prospects of persons on the basis of their loyalty or lack of loyalty 
to the State, there has also been a difference of treatment between the applicants and 
other persons in this respect. For the Court, this is the appropriate comparison in the 
instant case for the purposes of Article 14” (Emphasis added).35

The Court found a breach, notwithstanding the dissenting opinion by Judge Loucaides, 
who did not accept the comparability of ex-KGB and non-(ex)-KGB officers in light 
of the aim of the contested measure:36 

“[i]n examining this question [comparability test], account should be taken of the 
aim and effects of the law or measure in issue. The Act under consideration imposed 
restrictions on the professional activities of persons who had in the past worked 
for the KGB, the activities of which were contrary to the principles guaranteed by 
the Lithuanian Constitution and by the Convention. The KGB Act aimed to protect 
national security, public safety and the rights and freedoms of others, by avoiding a 
repetition of previous experience which could occur if former KGB employees were 
to engage in activities similar to those of that organisation. It is therefore evident that 
the impugned restrictions provided by the law in question were directly connected to 
the status of “former KGB officers” of persons such as the applicants.

The majority found that Article 14 was applicable in this case because the applicants 
were treated differently from other persons in Lithuania who had not worked for the 
KGB (see paragraph 41 of the judgment). However, in the light of the above, I do 
not see how the people who had not worked for the KGB were in an “analogous”, 
“similar” or “relevantly similar” situation to those who had” (emphasis added).37

The problem with looking at the aim of the measure to establish comparability is that 
there is a risk that the two allegedly distinct tests of, on the one hand, establishing 
comparability and relevantly similar situations and, on the other hand, establishing an 
objective justification, become intertwined.38 
 What is striking is that the ECtHR has not been very consistent in the way in 
which it applies the comparability test.39 In some cases, when there is different 
treatment, but no relevantly similar situation, the ECtHR decides that there is no need 
to further analyse the case. For example, in the case Van der Mussele v. Belgium, the 

35 Ibid., para. 41.
36 See also Janis, Kay & Bradley 2008, p. 484 for an analysis of this case.
37 Partly Dissenting Opinion of Judge Loucaides in ECtHR, Sidabras and Dziautas v. Lithuania, 

27 July 2004 (Appl. nos. 55480/00 a.o.) p. 26.
38 Arnardóttir 2003, p. 39. 
39 See, e.g., Macdonald, Matscher & Petzolf 1993, pp. 585-587; Arnardóttir 2003, pp. 39 and 54; 

Gerards 2005, pp. 123-137 and Van Dĳk a.o. 2006, p. 1036.
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ECtHR “allows the very ground on which discrimination was alleged (differences in 
professional status) to block comparison between the applicant and comparator on 
the basis that they were insufficiently similar to compare”.40 
 Another approach of the Court is to proceed with the case to the second stage 
of discrimination, namely the objective and reasonable justification test.41 In some 
cases, a lack of a similar situation constitutes an objective justification for the 
difference in treatment.42 According to Van Dijk a.o., the Court’s approach of merging 
the comparability test into the objective justification test is a consequence of the 
fact that when establishing comparability it is necessary to look at the aims of the 
contested provision. They state that “the comparability can be best tested within 
the context of the justification test because comparability only exists in relation to 
the aims and the ratio of the differential treatment and the underlying legal rule”.43 
Furthermore, they state that it seems that in most cases where the comparability 
test is merged into the justification test, it concerns a dismissal of a discrimination 
claim.44 Arnardóttir provides an explanation as to why the Court uses this approach. 
Firstly, the issue of whether the compared groups are truly in analogous situations can 
sometimes only be answered by considering the aims of the differential treatment and 
the underlying (legal) rule. Secondly, the merging of the comparability test into the 
objective justification test may have the benefit of “avoiding the tortuous search for 
‘true comparators’” and, thus, relieves the burden of proof of the applicant.45

 In other cases, discrimination is established without an explicit discussion 
about a comparator. For instance, this may be the case when the contested measure 
includes an explicit legislative distinction between different categories of persons. 
In such cases, “the differential treatment is evident and the only role for a (real or 
hypothetical) comparator might be to permit consideration of the question whether 
the treatment complained of was less favourable, as distinct from merely different”.46 
 Remarkably, the Court’s skipping of the comparability test is also related to the 
question whether the non-discrimination ground is suspect or non-suspect.47 Gerards 
states with respect to suspect grounds: 

40 Janis, Kay & Bradley 2008, p. 478 with a reference to ECtHR, Van der Mussele v. Belgium, 
23 November 1983 (Appl. no. 8919/80). See also Van Dĳk a.o. 2006 with a reference to ECtHR, 
Johnston a.o. v. Ireland, 18 December 1986 (Appl. no. 9697/82). 

41 ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 8777/79) paras. 35-37. 
42 See Van Dĳk a.o. 2006, pp. 1038 and 1039 with a reference to ECtHR, VGT Verein gegen 

Tierfabriken, 28 June 2001 (Appl. no. 24699/94) paras. 84-89.
43 Van Dĳk a.o. 2006, p. 1036.
44 See ibid., p. 1039.
45 Arnardóttir 2003, p. 39. See also Livingstone 1997, p. 30 and Van Dĳk a.o. 2006, p. 1036.
46 Janis, Kay & Bradley 2008, p. 476.
47 Van Dĳk a.o. 2006, p. 1038 with a reference to ECtHR, Abdulaziz, Cabales and Balkandali v. the 

UK, 28 May 1985 (Appl. nos. 9214/80 a.o.); ECtHR, Burghartz v. Switzerland, 22 February 1994 
(Appl. no. 16213/90); ECtHR, Fretté v. France, 26 February 2002 (Appl. no. 36515/97) and ECtHR, 
Sommerfield v. Germany, 8 July 2003 (Appl. no. 31871/96). See also Gerards 2005, pp. 130-133. 
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“[i]t is noticeable that with this sort of distinctions the Court almost never pays 
explicit attention to the comparability test. In some decisions the test is named but a 
substantive investigation into the comparability of cases is almost always lacking”.48 

Gerards defines the notions of suspect and non-suspect grounds. She states that 
suspect grounds “immediately raise a suspicion of unreasonableness and prejudice”. 
Non-suspect grounds “do not immediately evoke such images of unfairness and are 
usually considered relatively tolerable criteria for distinction”.49 In cases where the 
difference of treatment is related to suspect grounds, the Court, in principle, accepts 
that there is comparability, unless it is evident that there are relevant differences 
between the compared groups.50 This has to do with the characteristics of suspect 
grounds, namely these grounds relate to “personal characteristics, which (normally) 
have no influence on someone’s social functioning and which are very rarely relevant 
to the making of a distinction”.51

 Gerards explains that as a result of skipping the comparability test in cases where 
suspect grounds are involved, the burden of proof resting on the state is relatively 
heavy. Indeed, the burden of proof would still rest on the shoulders of the state, even 
when applicants do not suffer a real disadvantage. According to Gerards, the Court 
developed an alternative test to the comparability test to set this balance straight. This 
test is referred to as the “test of disadvantage”.52 It means that, in general, the state 
bears the burden of proof “when it is sufficiently clear that the applicant is actually 
disadvantaged and when it is certain that this disadvantage really derives from the 
alleged suspect ground”.53

6.4.2 Indirect Discrimination: A Disparate Impact Test

As said, the ECtHR accepted the concept of indirect discrimination. It stated: “[t]he 
Court has also accepted that a general policy or measure which is apparently neutral 
but has disproportionately prejudicial effects on persons or groups of persons who, 
as for instance in the present case, are identifiable only on the basis of an ethnic 

48 Gerards 2005, p. 130.
49 Gerards 2007, p. 36. The topic of suspect and non-suspect grounds will be discussed in detail below.
50 Gerards 2005, p. 130-133 with a reference to ECtHR, Van Raalte v. the Netherlands, 21 February 1997 

(Appl. no. 20060/92) and ECtHR, Gaygusuz v. Austria, 16 September 1996 (Appl. no. 17371/90).
51 Gerards 2005, p. 131.
52 Ibid., pp. 135-137.
53 Ibid., p. 135 with a reference to ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 

(Appl. nos. 9214/80 a.o.); ECtHR, Inze v. Austria, 28 October 1987 (Appl. no. 8695/79) and ECtHR, 
Buckley v. the UK, 25 September 1996 (Appl. no. 20348/92). See also Van Dĳk a.o. 2006, pp. 1039 
and 1040.
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criterion, may be considered discriminatory notwithstanding that it is not specifically 
aimed at that group” (emphasis added).54

 However, there have not yet been many cases on indirect discrimination. So far, 
most cases of indirect discrimination have dealt with the sensitive issue of Roma and 
race discrimination, such as D.H. a.o. v. the Czech Republic, Sampanis v. Greece 
and Oršuš a.o. v. Croatia. It remains to be seen how the ECtHR will deal with cases 
involving other grounds, such as religion. Thus far, it seems that the Court is still at 
the stage of developing this concept. For instance, in some cases the ECtHR has not 
applied the concept of indirect discrimination. In these cases the Court dismissed 
the discrimination claim with a swift argumentation concerning, for instance, non-
comparability or the absence of a difference of treatment. For example, in the case 
Dahlab v. Switzerland the applicant stated that she had been discriminated against on 
grounds of sex due to a prohibition on the wearing of an Islamic headscarf at work.55 
She argued that a Muslim man was able to teach in a public school without being 
subject to any form of prohibition. In contrast, an Islamic woman had to refrain from 
practising her religion in order to be able to teach. The Court held that:

“the measure by which the applicant was prohibited, purely in the context of her 
professional duties, from wearing an Islamic headscarf was not directed at her as a 
member of the female sex but pursued the legitimate aim of ensuring the neutrality of 
the State primary-education system. Such a measure could also be applied to a man 
who, in similar circumstances, wore clothing that clearly identified him as a member 
of a different faith”.

It follows from this statement that the Court looked at the national measure and 
concluded that it was not directed at a particular sex. According to the Court, the 
measure could affect both men and women and was, therefore, not discriminatory. 
The Court seems to misconceive the fact that there may still be indirect discrimination 
when it turns out that many more Muslim women are affected by the measure than 
men. Note that the Dahlab case dates from 2001. Since then the Court has become 
firmer when it comes to the concept of indirect discrimination.56 Another striking case 
is Oršuš a.o. v. Croatia in which the Grand Chamber found indirect discrimination 
with 9 out of the 17 judges voting in favour of a violation. This case is interesting 

54 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) para. 150. 
See also ECtHR, Hugh Jordan v. the UK, 4 May 2001 (Appl. no. 24746/94) para. 154; ECtHR, 
Hoogendijk v. the Netherlands (admissibility), 6 January 2005 (Appl. no. 58641/00); ECtHR, D.H. 
a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00) para. 175 and 
ECtHR, Sampanis v. Greece, 5 June 2008 (Appl. no. 32526/05) para. 68.

55 See, e.g., ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98).
56 However, the recent cases Bah v. the UK and V.C. v. Slovakia show that the Court still does not 

always acknowledge the concept of indirect discrimination. ECtHR, Bah v. UK, 27 September 2011 
(Appl. no. 56328/07) and ECtHR, V.C. v. Slovakia, 8 November 2011 (Appl. no. 18968/07).
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to mention because the dissenting judges argued that “it was not shown that the 
allegedly different treatment of the applicant was based on their ethnic origin or 
any other ‘suspect’ grounds, but rather exclusively on their insufficient command 
of the language, which means on pedagogical grounds”.57 Therefore, according to 
the dissenting judges, a wider margin of appreciation is allowed to the state.58 This 
statement disregards the concept of indirect discrimination, since the effect of the 
national measure, which placed children who were not fluent in Croatian in separate 
classes, resulted in a substantially larger proportion of Roma children being placed 
in separate classes.59 If, as the dissenting judges say, the reason for this practice is 
a pedagogical one, this should be addressed as a possible objective justification. In 
conclusion, the ambivalence in voting and the comments of the dissenting judges 
demonstrate that the ECtHR is still struggling with how to deal with the topic of 
indirect discrimination.
 The above definition of indirect discrimination shows the first test that must be 
satisfied by the applicant. The applicant must demonstrate that a general policy or 
neutral rule has a disproportionate effect on him or her. Furthermore, the applicant 
must identify a group that is positioned in a similar or comparable situation. This test 
is referred to as the disparate impact test. In general, it seems hard to satisfy since it 
may be difficult to actually prove the disparate impact or disproportionate effect. In 
Hoogendijk v. the Netherlands, the ECtHR stated that: 

“where an applicant is able to show, on the basis of undisputed official statistics, the 
existence of a prima facie indication that a specific rule – although formulated in a 
neutral manner – in fact affects a clearly higher percentage of women than men, it 
is for the respondent Government to show that this is the result of objective factors 
unrelated to any discrimination on grounds of sex. If the onus of demonstrating that 
a difference in impact for men and women is not in practice discriminatory does 
not shift to the respondent Government, it will be in practice extremely difficult for 
applicants to prove indirect discrimination”.60 

The Grand Chamber of the Court endorsed this statement in subsequent cases.61 It 
may, however, be difficult to prove any disparate impact with official data. As said, 

57 Dissenting Opinion, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) 
para. 18.

58 Ibid.
59 The effect of the measure or practice to place children who are not fluent in Croatian in separate 

classes resulted in 73% (Macinec Primary School) and 36% (Podturen Primary School) of the 
Roma children being placed in separate classes compared to 0% (in both schools) of the non-Roma 
children. These percentages stem from 2001 in the lower grades of the Macinec Primary School.

60 ECtHR, Hoogendijk v. the Netherlands (admissibility), 6 January 2005 (Appl. no. 58641/00). 
61 ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00) 

para. 180; ECtHR, Sampanis a.o. v. Greece, 5 June 2008 (Appl. no. 32526/05) and ECtHR, Oršuš 
a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) para. 152. See also ECtHR, 
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data are not always available and it can be difficult to read the data. For instance, 
in the above-mentioned Oršuš a.o. v. Croatia case enough data were available. It 
turned out that in the Macinec School 100% of the non-Roma children were able 
to satisfy the language requirement to speak fluent Croatian, whereas only 23% of 
Roma pupils could satisfy this requirement. In the lower grades of Podturen School, 
100% of the non-Roma children versus 64% of the Roma children could satisfy the 
requirement. These statistics seem to show a considerable difference between non-
Roma and Roma children. Nevertheless, the Court concluded that from the data alone 
it did not follow that there was a disproportionate effect.62 The Court addressed this 
problem by allowing accompanying arguments, such as the fact that the measure that 
placed children who did not have a sufficient command of the Croatian language in 
separate classes, was exclusively applied to Roma children and, further, the parents 
of non-Roma children were openly demonstrating against mixed classes.63 
 In another case, Nachova, the Grand Chamber of the Court was explicit on the 
issue of evidence. The Court stated that it adopts conclusions that are supported by 
“the free evaluation of all evidence, including such inferences as may flow from 
the facts and the parties’ submissions”. Furthermore, “proof may follow from the 
coexistence of sufficiently strong, clear and concordant inferences or of similar 
unrebutted presumptions of fact”.64 Accordingly, the applicant does not necessarily 
have to produce statistics to prove a disparate impact. It is also possible to prove 
this impact with so-called arguments of common knowledge. This considerably 
lowers the burden of proof for the applicant, especially in cases where statistics are 
difficult to find and, further, in cases where more than one ground plays a part in the 
discrimination.65 

6.5 the test to estAblIsh An objectIve And reAsonAble 
justIfIcAtIon

When the applicant demonstrates that there is a difference in treatment and he or she is 
in the same situation as the comparator, it is for the respondent, the Contracting State, 
to show that the difference in treatment has an objective and reasonable justification. 
The differential treatment will be found in violation of Article 14 ECHR or Article 1 
of Protocol no. 12 when such a justification is absent. Importantly, the objective 
justification test applies to situations of both direct and indirect discrimination. 

Opuz v. Turkey, 9 June 2009 (Appl. no. 33401/02) para. 180.
62 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) para. 152.
63 Ibid., paras. 153-155.
64 ECtHR, Nachova a.o. v. Bulgaria (Grand Chamber), 6 July 2005 (Appl. nos. 43577/98 and 43579/98) 

para. 147. See also ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 
(Appl. no. 57325/00) para. 178.

65 See Chapter 7 for a full analysis of the Court’s approach to multiple discrimination.
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 As pointed out, the non-discrimination provisions in the Convention do not 
provide an objective justification clause. The ECtHR developed this test and it was 
set out in the first case on Article 14 ECHR: the Belgium Linguistic case.66 From this 
and subsequent judgements, the objective justification test can be said to consist of 
two criteria for analysis, namely the measure must pursue a legitimate aim and there 
must be a reasonable relationship of proportionality between the means employed 
and the aim sought to be realised.67 It is striking that the Grand Chamber of the Court, 
in a recent case, has expressed the objective justification test in a different manner.68 
The Grand Chamber of the Court stated that there is discrimination, 

“unless that measure is objectively justified by a legitimate aim and the means of 
achieving that aim are appropriate, necessary and proportionate. Furthermore, 
discrimination potentially contrary to the Convention may result from a de facto 
situation […]. Where an applicant produces prima facie evidence that the effect 
of a measure or practice is discriminatory, the burden of proof will shift on to the 
respondent State, to whom it falls to show that the difference in treatment is not 
discriminatory” (emphasis added).69

So far, this expression of the elements of appropriateness, necessity and proportionality 
(stricto sensu) belonging to the objective justification test is not standard.70

6.5.1 The Assessment of the Legitimate Aim(s)

In applying the objective justification test, it must be assessed whether the aim of 
the differential treatment is legitimate. The legitimate aim requirement of Article 14 
ECHR and Article 1 of Protocol no. 12 is open-ended and, thus, very broad. As 
a result, the state is not bound by a limited number of categories of aims and can 
provide any aim. Note that this contrasts with the legitimate aim requirement in the 
limitation clauses of Articles 8 to 11 of the ECHR, which provide a closed group of 
categories of aims.71 

66 ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 a.o.).
67 Ibid., para. 10. See Arnardóttir 2003, p. 45; Van Dĳk a.o. 2006, p. 1041 and Janis, Kay & Bradley 

2008, p. 498. 
68 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03).
69 Ibid., para. 150.
70 So far, this phrase has been used by the ECtHR in Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 

(Appl. no. 15766/03) para. 150 and ECtHR, A. v. Croatia, 14 October 2010 (Appl. no 55164/08) para. 94.
71 The right to respect for private and family life, the freedom of thought, conscience and religion, 

the freedom of expression and the freedom of association. The legitimate aims in arts. 8-11 ECHR 
are, among others, the interests of national security, public safety or the economic well-being of the 
country, the prevention of disorder or crime, the protection of health or morals and the protection of 
the rights and freedoms of others. It should be mentioned that these aims are broadly interpreted in 
the Court’s practice.
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 According to Ovey a.o., the state “must not only show the nature of the legitimate 
aim it is pursuing, but must also show by convincing evidence the link between the 
legitimate aim pursued and the differential treatment challenged by the applicant”.72 
The state is not required to demonstrate that the contested measure actually contributed 
to the attainment of that aim.73 In academic literature it is stated that “states will 
usually have no difficulty in convincing the Court of the legitimate aims of the 
measure in question”.74 Only when the applicant can indicate that the provided aim 
is not “true” will the Court use a stricter review.75 This is the case when the provided 
aim is clearly not the intended aim. Furthermore, Arai-Takahashi states that in most 
cases the aim of the measure is legitimate, since “no democratically accountable 
State wishes to be accused of expressly or implicitly incorporating arbitrary purposes 
into its legislation”.76

 Note that the Court has not always been very consistent in applying the criteria of 
the assessment model.77 A good example of the inconsistency regarding the legitimate 
aim test is the case Thlimmenos v. Greece.78 In this case the ECtHR concluded that the 
state’s measure was disproportionate and, subsequently, stated: “[i]t follows that the 
applicant’s exclusion from the profession of chartered accountants did not pursue a 
legitimate aim”.79 According to Arnadóttir, this statement suggests that finding a lack 
of proportionality entails a lack of a legitimate aim.80 
 It is said that the legitimate aim requirement may be observed as a toothless and 
redundant test.81 After all, only when an aim has a clear discriminatory intent does it 
not have a legitimate character. Moreover, it is difficult for an applicant to prove that 
an aim has a discriminatory intent.82 In addition, as Arnadóttir submits, when too strict 
a test is applied to the legitimate aim part, there will be friction between the test, the 

72 Ovey & White 2006, p. 427. Gerards refers to the Inze judgement from which she deduces three 
criteria to test the legitimacy of the aim concerned. Firstly, the goal must be sufficiently specific. 
Secondly, the underlying reasons for choosing the justification must not merely reflect traditional 
opinions. Thirdly, there must be a sufficient basis in the facts of the case to make the distinction. 
Nonetheless, the importance of these criteria is questionable because, as Gerards also notes, the 
Court has not often mentioned these criteria in subsequent judgements. Gerards 2005, pp. 142-144 
with a reference to ECtHR, Inze v. Austria, 28 October 1987 (Appl. no. 8695/79).

73 Arnardóttir 2003, p. 43.
74 Ibid., p. 45 with a reference to Partsch 1993, p. 591. See also Harris, O’Boyle & Warbrick 1995, 

pp. 479 and 480; Livingstone 1997, p. 32 and Ovey & White 2006, p. 427. 
75 Gerards 2005, p. 139 with a reference to ECtHR, James a.o. v. the UK, 21 February 1986 (Appl. no. 

8793/79). 
76 Arai-Takahashi 2002, p. 11.
77 Read Gerards 2005, pp. 120-126 for a discussion on this topic.
78 ECtHR, Thlimmenos v. Greece, 6 April 2000 (Appl. no. 34369/97).
79 Ibid., para. 47. 
80 Arnardóttir 2003, p. 45.
81 See, e.g., Arnardóttir 2003, pp. 42-45 and 55.
82 See Livingstone 1997; Arnardóttir 2003, pp. 43-45 and Gerards 2005, p. 142.
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principle of subsidiarity and the doctrine of the margin of appreciation.83 However, 
Gerards emphasises that Article 14 ECHR should not be seen as having a toothless 
character. She puts forward that the ECtHR applies a stricter test, in particular in 
cases that involve suspect grounds.84 Nevertheless, this stricter test is more related 
to the weight that the aim must have to justify the measure instead of the analysis 
whether the aim an sich is legitimate.85 Thus, it is more related to the second criterion, 
namely proportionality.
 Gerard lists some examples of legitimate aims that have been accepted by the 
ECtHR, such as the avoidance of trade union anarchy, the eradication of social 
injustice, being an EU Member State and thus having a particular legal system, the 
avoidance of social tension and maintaining public order or the protection of the 
interests and the health of a child.86

6.5.2 The Assessment of Proportionality

Article 14 ECHR and Article 1 of Protocol no. 12 do not specify any criterion for the 
proportionality test in contrast to, for instance, the substantive Convention rights.87 
Taking into account that the proportionality decision is (often) the key issue in the 
Court’s assessment of discrimination complaints, it is pertinent to discover the 
meaning of this test in the discrimination context.88 When the Court addresses the 
proportionality question it usually states: 

83 See Arnardóttir 2003, p. 44. See section 6.7 for a discussion of the principle of subsidiarity and 
the doctrine of the margin of appreciation. In short, these principles may bring along a reserved 
approach to national measures. The idea is that states may be better equipped to deal with national 
issues.

84 Gerards 2005, p. 142.
85 Ibid. See also Arai-Takahashi 2002, p. 11 and Arnardóttir 2003, pp. 43-45. 
86 See Gerards 2005, pp. 141 and 142 with a reference to ECtHR, National Union of Belgian Police v. 

Belgium, 27 October 1975 (Appl. no. 4464/70) para. 48; ECtHR, James a.o. v. the UK, 21 February 
1986 (Appl. no. 8793/79) para. 47; ECtHR, Moustaquim v. Belgium, 18 February 1991 (Appl. 
no. 12313/86) para. 49; ECtHR, Spadea and Scalabrino v. Italy, 28 September 1995 (Appl. no. 
12868/87) para. 31 and ECtHR, Salgueiro da Silva Mouta v. Portugal, 21 December 1999 (Appl. 
no. 33290/96) para. 30.

87 Arts. 8-11 ECHR state that the infringing measure must be “necessary in a democratic society”. 
The Court further explained this criterion: “[t]he test of ‘necessity in a democratic society’ requires 
the Court to determine whether the ‘interference’ complained of corresponded to a ‘pressing social 
need’, whether it was proportionate to the legitimate aim pursued and whether the reasons given by 
the national authorities to justify it are relevant and sufficient. See Gerards 2005 with a reference to 
ECtHR, Nilsen and Johnsen v. Norway (Grand Chamber), 25 November 1999 (Appl. no. 23118/93) 
para. 43. See also Arai-Takahashi 2002, pp. 11 and 12 and Van Dĳk a.o. 2006, pp. 340-342.

88 See Macdonald, Matscher & Petzolf 1993, p. 590; Livingstone 1997, p. 32; Gerards 2005 pp. 144 
and 145 and Schiek 2007, p. 452. This part of the objective justification test is especially important 
considering that the legitimate aim test may be considered a toothless test. 
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“[a]rticle 14 (art. 14) is […] violated when it is clearly established that there is no 
reasonable relationship of proportionality between the means employed and the aim 
sought to be realised”.89

This statement also does not specify what the principle of proportionality entails.90 
Nonetheless, as was mentioned above, so far there have been two cases in which the 
Court explained the proportionality test by stating that the means of achieving the 
aim must be appropriate, necessary and proportionate.91 
 There is a vast amount of academic literature available that provides an 
explanation of the principle of proportionality.92 In general, it can be said that the 
principle of proportionality is an interpretative tool that helps the Court to “delimit 
the legal obligations imposed on the Contracting Parties” and to “delimit the rights 
and freedoms of the ECHR in different contexts”.93 The former Vice-President of the 
ECtHR clarified this principle, which is so deeply rooted in the ECHR:

“[a]n important principle, which, though nowhere in the European Convention on 
Human Rights mentioned in express terms, permeates the whole of its fabric is that 
of proportionality. Essentially this is but another facet of the concept of balance, and 
balance is very much at the centre of the whole subject of the protection of human 
rights, there being a sort of inbuilt balancing mechanism in the whole of the structure 
of the Convention” (emphasis added).94

It follows from this statement that the ECtHR places great emphasis on the concept 
of a balance.95 A fair balance must be struck between the different interests of the 
parties involved, namely the public interest in pursuing a certain policy and the 
private interests related to the enjoyment of the Convention rights at stake.96 Authors 

89 ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 a.o.) para. 10. Interestingly, this is the 
first case in which the Court used the word “proportionality”. See Macdonald, Matscher & Petzolf 
1993, p. 140.

90 Gerards 2005, p. 145. 
91 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) paras. 150 

and 155 and ECtHR, A. v. Croatia, 14 October 2010 (Appl. no 55164/08) para. 94. 
92 See, e.g., Arai-Takahashi 2002; Gerards 2005, pp. 144-165 and Christoffersen 2009 for (general) 

literature on the use of the principle of proportionality in the ECHR.
93 Christoffersen 2009, pp. 44, 68 and 69. Note that it should not be neglected that the Court has 

developed a scale of interpretative doctrines, such as comparative interpretation, evolutive 
interpretation and the doctrine of the margin of appreciation. Thus, the Court is not confined to the 
principle of proportionality. See Christoffersen 2009, pp. 44-69. See also Senden 2011.

94 Christoffersen 2009, p. 2 with a reference to Cremona, The Proportionality Principle in the 
Jurisprudence of the European Court of Human Rights, Recht zwischen Umbrauch und Bewahrung 
– Festschrift für Rudolf Bernhardt (1995) (Beyerlin, Bothe, Hofmann and Petersmann, eds.), p. 323.

95 See also Baker 2008, p. 309.
96 See, e.g., Arnardóttir 2003, pp. 46-48. In ECtHR, Spadea and Scalabrino v. Italy, 28 September 

1995 (Appl. no. 12868/87) para. 33, the ECtHR stated: “[…] a fair balance between the demands 
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also refer to this as “assessing the ‘fit’ between the measures taken and the aims 
advanced or by weighing the harshness of the measure against the importance of the 
aim pursued”.97 When it turns out that the disadvantage suffered by the applicant is 
excessive in relation to the legitimate aim pursued, Article 14 ECHR is likely to be 
breached.98 
 Among others, Gerards makes a distinction between a strict interpretation 
of the principle of proportionality and a broad interpretation of this principle. A 
strict interpretation entails only a balancing of the interests involved. This is also 
called “proportionality stricto sensu”. A broad interpretation includes, besides 
proportionality stricto sensu, the elements of suitability and necessity.99 The principle 
of suitability means that “the measures affecting individual rights must be suitable 
for the purposes of facilitating or achieving the pursued aim”.100 The principle of 
necessity means that “a suitable measure must also be necessary in the sense that 
there is no other equally suitable measure available, which is less restrictive to the 
protected right [less burdensome on the applicant]”.101 Arai-Takahashi calls this the 
“less restrictive alternative doctrine”.102 Christoffersen refers to this as the “least 
onerous means test” or the “test of strict necessity”.103

 Christoffersen proposes that the principle of proportionality can be applied in 
a strict-vertical or a flexible-horizontal way. The strict-vertical test being a neatly 
constructed three-stage set of elements: the principles of suitability, necessity and 
balancing. The flexible-horizontal proportionality test takes account of all the relevant 
factors in a non-hierarchical order.104 It is clear that the latter approach runs the risk 
of being less transparent. Academics state that it is doubtful whether any fixed three-
step objective test for applying the principle of proportionality can be developed in 
the system of the ECHR considering that the field is highly diverse and complex.105 
Gerards agrees and puts forward that the ECtHR does not always make an explicit 
distinction between the elements of suitability, necessity and proportionality stricto 
sensu.106 For instance, the Court has a tendency to include the element of suitability 

of the general interest of the community and the requirements of the protection of the individual’s 
fundamental rights”.

97 Arnardóttir 2003, p. 48 with a reference to, among others, Livingstone 1997, p. 32.
98 See Arai-Takahashi 2002, p. 172; Arnardóttir 2003, pp. 46-48 and Ovey & White 2006, p. 428 

with a reference to ECtHR, National Union of Belgian Police v. Belgium, 27 October 1975 (Appl. 
no. 4464/70).

99 Gerards 2005, p. 145. 
100 Christoffersen 2009, p. 69.
101 Ibid., p. 70. 
102 Arai-Takahashi 2002, p. 15
103 Christoffersen 2009, pp. 111 and 114.
104 Ibid., pp. 69-76.
105 See, e.g., Macdonald, Matscher & Petzolf 1993, p. 79 and Christoffersen 2009, p. 70.
106 Gerards 2005, p. 157.
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in the test of necessity. These elements are often addressed as one.107 It is maybe for 
these reasons that the ECtHR has not uniformly or coherently applied the principle 
of proportionality in its Article 14 cases.108 This is reinforced by the fact that the 
principle of proportionality was developed in the Court’s case law instead of being 
expressly included in the text of the Convention.109 According to Greer, “the loose 
and unprincipled use of the margin of appreciation doctrine” is also a reason why the 
ECtHR’s proportionality test lacks clarity and consistency.110 
 In conclusion, it is difficult to anticipate the Court’s approach to the test of 
proportionality. It appears that the ECtHR is not always very consistent in applying 
the proportionality test. Moreover, the elements of proportionality have a variable 
role in the Court’s assessment. For a large extent, the substance of the proportionality 
test depends on the intensity of the Court’s assessment. 

6.6 the IntensIty of the ecthr’s Assessment of ProPortIonAlIty

The Court’s approach to proportionality depends for a large part on the intensity 
of the Court’s assessment.111 The intensity of the assessment is also referred to as 
the “level of scrutiny” or the “strictness of review”.112 Accordingly, it is the key to 
understanding the Court’s use of the principle of proportionality.113 There are several 
possible intensities of assessment, such as a marginal, neutral and full assessment.114 
This must be seen as a sliding scale.
 Basically, when the Court uses a marginal assessment, it applies a lenient 
proportionality test. A lenient proportionality test means that the Court is very reserved 
in assessing proportionality and often easily accepts a fair balance (proportionality 

107 Ibid., pp. 154 and 155.
108 See Livingstone 1997, p. 32; Arnardóttir 2003, p. 50; Viljanen 2003, p. 272; Gerards 2005, p. 148; 

Tobler 2005, p. 239; Barnard 2006, pp. 368-371; Christoffersen 2009, pp. 31-32 and Sepúlveda 
a.o. 2010, p. 144. It is said that the ECtHR uses an overall assessment of whether the treatment 
complained of was “shocking”. See Arnardóttir 2003, p. 16 with a reference to D. Lochak, The 
Notion of Discrimination and its Place in the Conventional International Law and in Case Law, 
1994, p. 133 and Partsch 1993, p. 590. Gerards states that art. 14 can be described as a powerless 
guarantee, because the Court often does not (clearly) reason its proportionality decision or does 
not go into the proportionality at all. However, she nuances this statement by stating that in some 
cases, mostly where suspect grounds are involved, the Court does go into the proportionality test in 
depth. Gerards 2005, p. 148. See also Christoffersen 2009, pp. 31 and 32, who states that “the lack 
of clarity is often blamed on the interaction between the margin of appreciation and the principle of 
proportionality”.

109 Letsas 2007, p. 80.
110 Greer 2004, p. 425 as cited in Christoffersen 2009, p. 32.
111 See Schiek 2007, p. 443 and Christoffersen 2009, p. 130. 
112 Gerards 2005, pp. 81-84. 
113 Arnardóttir 2003, p. 41.
114 See Gerards 2005, pp. 81-84 for an overview of the levels of the intensity of the assessment.
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stricto sensu).115 It can be noticed that the Court carries out a very general test of 
reasonableness and uses phrases such as “the state was reasonably entitled to”.116 In 
these cases, states are, for instance, not required to apply the least restrictive or less 
onerous measures.117 Christoffersen discusses this omission. He analyses why the Court 
has rejected the least onerous means test. One reason is the doctrine of the margin of 
appreciation. In some cases the Court is not as well equipped as states to assess what 
the best measure may be. But, according to Christoffersen, a more important reason is 
the nature of the ECHR as an international treaty protecting minimum human rights 
standards. The least onerous means test would “undermine the nature of the ECHR 
as it would lead to imposing maximum limits on the implementation freedom of the 
Contracting States”.118 In addition, Gerards explains that the ECtHR sometimes fails 
to examine proportionality or, in other words, does not present reasoned or substantial 
arguments as to why a measure is considered to be proportionate.119 Noticeably, a 
marginal assessment, which generally leads to a lenient test of proportionality, often, 
but not always, leads to a failure of the discrimination complaint. 
 When the Court uses a full assessment, it generally applies a strict proportionality 
test. In these cases the Court will often carefully assess the suitability and necessity 
of the public measure next to a fair balance test.120 In general, the ECtHR seems to 
provide a better explanation as to why a measure is proportionate compared to a 
marginal assessment.121 Often, a full or in-depth assessment leads to a violation of 
Article 14 ECHR.122 The most stringent assessment of all is the so-called “very weighty 
reasons test”.123 The state has to put forward “very weighty reasons” or “a particularly 
compelling justification” before the difference in treatment may be justified. It most 
cases where the Court has applied a very weighty reasons test the national measure 
has not been found to be justified.124 However, there are exceptions.125 

115 Ibid., pp. 145 and 160. See also Christoffersen 2009, p. 135.
116 Gerards 2005, p. 146. See ECtHR, Fretté v. France, 26 February 2002 (Appl. no. 36515/97) para. 42.
117 See, e.g., Baker 2008, p. 319.
118 Christoffersen 2009, p. 111-114 and 129-135. See also Gerards 2005, p. 145.
119 Gerards 2005, pp. 146-149. 
120 Arai-Takahashi 2002, p. 15. See also Gerards 2005, p. 145.
121 Gerards 2005, p. 148.
122 Viljanen 2003, p. 277.
123 See, e.g., Arnardóttir 2003, p. 142 and Van Dĳk a.o. 2006, p. 1047.
124 See, e.g., ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 

a.o.); ECtHR, Timishev v. Russia, 13 December 2005 (Appl. nos. 55762/00 and 55974/00); ECtHR, 
D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00); ECtHR, 
Sampanis a.o. v. Greece, 5 June 2008 (Appl. no. 32526/05); ECtHR, Sejdić and Finci v. Bosnia and 
Herzegovina (Grand Chamber), 22 December 2009 (Appl. nos. 27996/06 and 34836/06); ECtHR, 
Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) and ECtHR, Kiyutin 
v. Russia, 10 March 2011 (Appl. no. 2700/10).

125 Janis, Kay & Bradley 2008, p. 503 with a reference to ECtHR, Petrovic v. Austria, 27 March 1998 
(Appl. no. 20458/92) and ECtHR, Fretté v. France, 26 February 2002 (Appl. no. 36515/97). Note 
that this latter case did not concern the ground of sex, but instead sexual orientation. 
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 To understand the Court’s assessment of proportionality it is important to 
know when the Court is using what intensity of review. This is quite an unclear 
and inconsistent area. There are no fixed rules that determine the intensity of the 
assessment. However, legal doctrine has provided an elaborate overview and 
identified several factors that may influence the Court’s intensity of its assessment.126 
In addition, scholars have observed the doctrine of the margin of appreciation as 
holding a prominent position in this respect.127 This doctrine is closely intertwined 
with the principle of proportionality.128 It is often said that the doctrine of the margin 
of appreciation is the other side of the principle of proportionality.129 Therefore, it is 
essential to discuss this doctrine and its relation with proportionality and the strictness 
of the assessment.

6.7 the role of the doctrIne of the mArgIn of APPrecIAtIon

There is no express reference to the doctrine of the margin of appreciation in the 
ECHR. The doctrine finds its origin in the national judicial systems. However, the 
ECtHR has independently developed the doctrine in its case law.130 The doctrine 
means that: 

“a state’s legislative or judicial authority is allowed a certain margin in the 
interpretation of human rights law in the discharge of its responsibilities”.131 

The rationale of the doctrine is that “[i]n a democratic society, state authorities are 
generally considered to be in a better position than the international judge when 
appreciating complex factors and balancing conflicting considerations of public and 
private interests”.132 It is clear that the doctrine stems directly from the principle of 
subsidiarity.133 The principle of subsidiarity “reflects the division of responsibility 
for human rights protection between the national and international levels”.134 The 

126 See, e.g., Arnardóttir 2003; Gerards 2005; Costello & Davies 2006, p. 1588; Van Dĳk a.o. 2006 and 
Christoffersen 2009. See also Sweeney 2007, p. 45. 

127 See, e.g., Arnardóttir 2003, pp. 41 and 55; Viljanen 2003, p. 30; Gerards 2005, p. 165; Janis, Kay & 
Bradley 2008, p. 499 and Christoffersen 2009, p. 2.

128 See, e.g., Christoffersen 2009, p. 2.
129 See, e.g., Arai-Takahashi 2002, pp. 14 and 15. See also J. Christoffersen, Fair Balance – A Study 

of Proportionality, subsidiarity and Primaty in the European Convention on Human Rights 
(Dissertation) (Faculty of Law of the University of Copenhagen) 2008, p. 219 available at: http://
www.humanrights.dk/files/pdf/Disputats%20_Endelig%202008%2004%2017_%20(2).pdf (last 
accessed 10 August 2012).

130 See Yourow 1996, pp. 13-14 and 29.
131 Sepúlveda a.o. 2010, p. 145.
132 Ibid. See also, e.g., Macdonald, Matscher & Petzold 1993, p. 59. 
133 See, e.g., Partsch 1993, p. 59 and Gerards 2005, p. 166. 
134 Sepúlveda a.o. 2010, p. 144.
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following statement in the case Handyside v. the UK clearly explains the division of 
responsibilities between the state and the Court: 

“it is not possible to find in the domestic law of the various Contracting States a 
uniform European conception of morals. The view taken by their respective laws of 
the requirements of morals varies from time to time and from place to place […]. By 
reason of their direct and continuous contact with the vital forces of their country, 
State authorities are in principle in a better position than the international judge to 
give an opinion on the exact content of these requirements as well as on the ‘necessity’ 
of a ‘restriction’ or ‘penalty’ intended to meet them. […] Consequently, Article 10 
para. 2 leaves to the Contracting States a margin of appreciation (emphasis added).135

Nevertheless, the margin of appreciation doctrine does not leave certain areas outside 
the supervision of the Court, nor does it provide certain rights to the Contracting 
States. The Court decides (expressly or implicitly) in each individual case the width 
of the margin of appreciation.136 As a result, the application of the doctrine varies 
from one case to another.137

 In the context of discrimination the Court has indicated that states enjoy a certain 
margin of appreciation in assessing whether and to what extent differences in otherwise 
similar situations justify a different treatment in law.138 It has been decided that the 
width of a state’s choice to regulate a particular area by introducing rules which could 
be regarded as discriminatory varies depending on the circumstances, the subject-
matter and the background of the case.139 Specifically related to discrimination cases, 
Viljanen states that “the threshold of the proportionality test is higher in the context 
of the prohibition of discrimination than in other contexts. The Court has often found 
that this threshold had not been overstepped and there had not been a violation of 
Article 14 in conjunction with another provision. It is not common that the Court 
finds a violation of Article 14; it is more like a rarity”.140 

135 ECtHR, Handyside v. the UK, 7 December 1976 (Appl. no. 5493/72) para. 48. See also Macdonald, 
Matscher & Petzold 1993, p. 84. 

136 See, e.g., Viljanen 2003, pp. 247 and 248.
137 See Sepúlveda a.o. 2010, p. 145.
138 See Yourow 1996 with a reference to ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 

a.o.) para. 10; ECtHR, National Union of Belgian Police v. Belgium, 27 October 1975 (Appl. 
no. 4464/70) paras. 47 and 49; ECtHR, Swedish Engine Drivers’ Union v. Sweden, 6 February 
1976 (Appl. no. 5614/72) para. 47; ECtHR, Engel a.o. v. the Netherlands, 8 June 1976 (Appl. nos. 
5100/71 a.o.) para. 72 and Ireland v. UK, 18 January 1978 (Appl. no. 5310/71) para. 229. See also 
Van Dĳk a.o. 2006, p. 1043.

139 See ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 8777/79) para. 40; ECtHR, 
Petrovic v. Austria, 27 March 1998 (Appl. no. 20458/92) paras. 42 and 43 and ECtHR, Sommerfield 
v. Germany, 8 July 2003 (Appl. no. 31871/96) para. 92.

140 Viljanen 2003, p. 277.
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 The Court’s inconsistent use of the margin of appreciation has received much 
criticism.141 Because of the lack of a common standard in applying the margin of 
appreciation, it is suggested in the literature that the doctrine tends to promote double 
standards.142 What is forbidden discrimination in one Contracting State might not 
be forbidden in another, because of national moral differences. As a defence to the 
aforementioned critique it can be stated that “variations in the width of the margin of 
appreciation are inevitable: the Court must deal with different rights, different claims 
in respect of the same right by applicants in different situations, and with different 
justifications advanced by States at the different times”.143

 As said, Gerards and Arnadóttir explain that the width of the margin of appreciation 
afforded to states is decisive for the determination of the intensity of the Court’s 
assessment of the objective and reasonable justification test, mainly the principle 
of proportionality.144 It appears that they primarily understand the intensity of the 
assessment through the doctrine of the margin of appreciation.145 In their analysis 
they explain that when states have a “wide” or “considerable” margin of appreciation, 
the Court is left with only a small latitude to assess the objective justification put 
forward by states. The Court will then marginally assess the arguments put forward 
and “sufficient reasons” may be enough to justify the different treatment. Conversely, 
when states have a narrow margin of appreciation, the latitude for assessment is large, 
resulting in a stricter test of proportionality, which means that states have to provide 
more than sufficient reasons to justify differential treatment, namely the reasons must 
be substantial and pertinent.146 
 Other authors, such as Arai-Takahashi, explain that the foregoing reasoning can 
be reversed. In other words, they understand the width of the margin of appreciation 
from the perspective of the principle of proportionality.147 Arai-Takahashi states:

“[i]t is also possible to consider the application of the proportionality principle 
as the other side of the margin of appreciation. The more intense the standard of 
proportionality becomes [so the fuller the assessment of the Court], the narrower the 

141 See, e.g., Kratochvíl 2011, pp. 324-326 for a brief overview of some of the criticism.
142 See, e.g., Sweeney 2007, p. 44.
143 See Macdonald, Matscher & Petzold 1993, p. 84; Van Dĳk & Van Hoof 1998, p. 91 and Sweeney 

2007, pp. 27-31 and 36. 
144 See Arnardóttir 2003 and Gerards 2005. See also Gerards 2007, p. 36. The assessment mostly 

focuses on the proportionality between the measure and the aim, because, as Gerards and Arnadóttir 
also pointed out, the legitimate aim requirement is almost always fulfilled without discussion. 

145 Arnadóttir stated that “the strictness of review can primarily be understood through the doctrine of 
the margin of appreciation”. Arnardóttir 2003, p. 41.

146 Arnardóttir 2003, p. 60 and Gerards 2005, pp. 165-209.
147 Arai-Takahashi 2002, p. 14. See also Macdonald, Matscher & Petzold 1993, p. 79 and Christoffersen 

2009, p. 3.
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margin allowed to national authorities. If a reasonable or fair balance is found, the 
national authorities are considered to remain within the bounds of appreciation”.148 

According to these authors, the doctrine of the margin of appreciation is the other side 
of the principle of proportionality and vice versa.149 Still, the Court often combines 
both approaches in its case law. This is clearly stated by Cremona, the former Vice-
President of the ECtHR: 

“[i]n practice the principle of proportionality goes hand in hand with the recognition 
to the States, as having the initial responsibility for securing the Convention rights 
and freedoms, of a margin of appreciation, which … is not unlimited and is subject 
to the supervision of the Court, which in fact gives the final ruling. The scope of the 
margin of appreciation enjoyed by the national authorities depends not only on the 
nature of the aim of the restriction, but also on the nature of the right involved. In 
fact, in the exercise of the Court’s supervisory function that margin of appreciation is 
commonly the starting point in its assessment of proportionality and also figures in 
the conclusion in the sense either that, having regard to the margin of appreciation, 
the impugned measure is found to be proportionate (no violation) or that, even having 
regard to the margin of appreciation, it is found to be disproportionate (violation)” 
(emphasis added).150

Letsas explains the lack of clarity and uniformity in the Court’s usage of the margin 
of appreciation and the principle of proportionality.151 He draws a distinction 
between two different ways in which the Court uses the doctrine of the margin of 
appreciation.152 The first one, which he calls the substantive concept of the doctrine, 
“is to address the relationship between the individual freedoms and collective 
goals”.153 In other words, the role the doctrine of the margin of appreciation plays in 
the objective justification test. The above statement by Arai-Takahashi refers to this 

148 Arai-Takahashi 2002, p. 14.
149 Ibid., pp. 14 and 15. See also J. Christoffersen, Fair Balance – A Study of Proportionality, 

subsidiarity and Primaty in the European Convention on Human Rights (Dissertation) (Faculty 
of Law of the University of Copenhagen) 2008, p. 219 available at: http://www.humanrights.dk/
files/pdf/Disputats%20_Endelig%202008%2004%2017_%20(2).pdf (last accessed 10 August 
2012). Macdonald also states that the principle of proportionality functions as a corrective and a 
restriction of the doctrine of the margin of appreciation. Macdonald, Matscher & Petzolf 1993, p. 79. 
Christoffersen states that it would be “unconstructive to view the proportionality principle from the 
perspective of the margin of appreciation”. Christoffersen 2009, p. 43.

150 Christoffersen 2009, p. 3 with a reference to Cremona, The Proportionality Principle in the 
Jurisprudence of the European Court of Human Rights, Recht zwischen Umbrauch und Bewahrung 
– Festschrift für Rudolf Bernhardt (1995) (Beyerlin, Bothe, Hofmann and Petersmann, Eds.) p. 323.

151 Letsas 2007, pp. 80-98. See also Letsas 2006 and Christoffersen 2009, p. 31.
152 See also Macdonald and Singh, who make the distinction between reviewability and justifiability. 

Macdonald, Matscher & Petzold 1993, p. 85 and Singh 1999, p. 21. 
153 Letsas 2007, pp. 80 and 81.
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substantive concept. The second one is called the structural concept of the doctrine 
and “addresses the limits or intensity of the review of the [ECtHR] in view of its 
status as an international tribunal”.154 Therefore, the structural concept is a derivative 
of the principle of subsidiarity.155

 It is the substantive use of the doctrine of the margin of appreciation that 
receives much criticism in legal writing.156 Christoffersen hits the right spot when 
he refers to the following statement: “[t]he problem with the Court’s invocation of 
the margin of appreciation is that it removes the need for the Court to discern and 
explain the criteria appropriate to particular problems. What is needed is a careful 
and skilful application of the principle of proportionality”.157 Brems warns that a lack 
of substantive arguments on the question of proportionality gives the impression of 
arbitrariness.158 She states that the doctrine can be a very good tool for the ECtHR. 
Nevertheless, it should not stand in the way of sufficient reasoning concerning the 
issue of proportionality. In her words “it is not an end or a justification in and of 
itself”.159 Furthermore, also the former Vice-President of the ECtHR Rozakis states 
that the Court should be careful not to use the doctrine in a substantive manner, 
namely: “[w]hen the Court has in its hands an abundance of elements leading to the 
conclusion that the test of necessity is satisfied by itself and embarks on a painstaking 
analysis of them, reference to the margin of appreciation should be duly confined to 
a subsidiary role”.160 

6.8 the IsolAtIon of fActors thAt Influence the IntensIty of the 
Assessment

In legal discourse factors are identified that influence the width of the margin of 
appreciation, which in turn influence the intensity of the Court’s assessment and the 
test of proportionality. 

154 Letsas 2006, p. 81.
155 The current President of the Supreme Court of Croatia Hrvatin explains the above differentiation in 

the use of the margin of appreciation as distinguishing between pure discretion and something more, 
namely discretion in substantive terms. ECHR-Seminar, Dialogue between judges, ‘The Convention 
is Yours’, Council of Europe, Strasbourg, January 2010, p. 17, available at: http://www.echr.coe.
int/NR/rdonlyres/3F410EB0-4980-4562-98F1-B30641C337A5/0/DIALOGUE_2010_EN.pdf (last 
accessed 10 August 2012).

156 See Macdonald, Matscher & Petzold 1993, p. 85; Singh 1999, pp. 20 and 21; Arai-Takahashi 2002, 
p. 172; Brems 2003, p. 313 and Christoffersen 2009, pp. 31 and 32. 

157 Christoffersen 2009, pp. 31 and 32. See also Arai-Takahashi 2002, p. 172. As an example she refers 
to ECtHR, Swedish Engine Drivers’ Union v. Sweden, 6 February 1976 (Appl. no. 5614/72) paras. 47 
and 48. 

158 Brems 1996.
159 Ibid., p. 313. 
160 See Letsas 2007 with a reference to the Concurring Opinion of Judge Rozakis in ECtHR, Odievre v. 

France, 13 February 2003 (Appl.no. 42326/98).
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6.8.1 The Ground of Distinction: Suspect and Non-Suspect Categories

One of the most crucial factors that influence the intensity of the assessment is 
the ground on which the differentiating treatment is based.161 The Court does not 
treat all grounds of non-discrimination with the same strictness. Some grounds of 
differentiation lead to lenient scrutiny by the Court.162 Other grounds, the so-called 
“suspect grounds” or “suspect classifications”, are rarely considered to constitute a 
reasonable basis for unequal treatment. In principle, cases that involve these grounds 
receive a full assessment and, thus, a strict standard of proportionality. 
 These grounds are called “suspect” because “they immediately raise a suspicion 
of unreasonableness and prejudice”.163 In contrast, non-suspect grounds “do not 
immediately evoke such images of unfairness and are usually considered relatively 
tolerable criteria for distinction”.164 It is also said that a ground may fall within the 
suspect category “[i]f there is a general consensus that approves or disapproves 
of the distinction […]”.165 To determine the general consensus, the Court uses an 
evolutive interpretation method, which means that it interprets the Convention in the 
light of social developments within the Contracting States. Therefore, what might 
currently not be considered a suspect ground because it does not raise a suspicion 
of unreasonableness and prejudice, might in the future, as the result of social 
developments. A good example in this respect is the ground of sexual orientation.166

 In addition, the existence of a European consensus is also an important sign that a 
ground can be classified as suspect.167 Further, prejudice or stereotypes should be taken 

161 See Livingstone 1997, pp. 32 and 33; Arai-Takahashi 2002, p. 169; Arnardóttir 2003, pp. 141-155; 
Gerards 2005, pp. 84-90 and 201-209; Ovey & White 2006, pp. 428 and 429; Van Dĳk a.o. 2006, 
pp. 1045-1050 and Gerards 2007, pp. 33-39 and Janis, Kay & Bradley 2008, pp. 501 and 502.

162 Arnardóttir 2003, pp. 133-135 with a reference to ECtHR, Van der Mussele v. Belgium, 23 November 
1983 (Appl. no. 8919/80) (difference between professions).

163 Gerards 2007, p. 36. This concept of suspect grounds stems from US case law. See Balkin 2005 for 
more information on the development of the concept of “suspect classifications” in US constitutional 
law and the relevant case law of the Supreme Court.

164 E.g, the ground’s intelligence, merit and talent. Gerards 2007, p. 36.
165 Gerards 2005, p. 86.
166 See, e.g., ECtHR, Fretté v. France, 26 February 2002 (Appl.no. 36515/97) and ECtHR, E.B. v. 

France, 22 January 2008 (Appl.no. 43546/02). See also Arai-Takahashi 2002, pp. 272 and 273; 
Gerards 2005, p. 86 and Gerards 2007, p. 36. 

167 See Arai-Takahashi 2002, p. 171; Gerards 2005, p. 86 and Van Dĳk a.o. 2006, p. 1046. See, e.g., 
the below statement in Abdulaziz, Cabales and Balkandali v. the UK. Some scholars emphasise 
the narrow margin of appreciation in their explanation of the Court’s strict review, instead of the 
existence of suspect grounds. See, e.g., Yourow 1996, p. 171 and Arai-Takahashi 2002, p. 174. 
However, Gerards states that even when the Court does not use a very weighty reasons test this 
does not imply a marginal assessment. In these cases the Court might also use an intense assessment 
depending on the influencing factors, e.g., when the difference in treatment infringes upon a 
fundamental right. Gerards 2005, p. 200.
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into account.168 Therefore, the Court should assess whether different treatment stems 
from the existence of prejudice against the group (or stereotyping).169 Furthermore, 
according to Gerards, “a difference of treatment is suspect when it is based on highly 
individual characteristics or on the basis of characteristics that the person concerned 
cannot change”.170

 Furthermore, in the case Kiyutin v. Russia, the Court applied the criterion of “a 
particular vulnerable group in society that has suffered considerable discrimination 
in the past” to decide upon a substantially narrower margin of appreciation and 
a very weighty reasons test. The Court added that “such groups were historically 
subject to prejudice with lasting consequences, resulting in their social exclusion”.171 
Consequently, in determining suspect classifications it is also important to consider 
whether a group is particularly vulnerable in society and has experienced considerable 
discrimination in the past, which resulted in social exclusion. 
 In the abovementioned case the ECtHR provides a list of grounds that have been 
characterised as suspect. The list consists of the grounds of sex, sexual orientation, 
race or ethnicity, mental faculties, disability and HIV-negative status.172 But also birth 
and nationality are considered suspect grounds.173 
 As regards the ground of sex, the case Abdulaziz, Cabales and Balkandali v. 
the UK dealt with a UK regulation that made it easier for a man settled in the UK 
than for a woman to obtain permission for his or her non-national spouse to enter 
or remain in the country for settlement.174 The UK government claimed that the aim 
was justified by the need to protect the domestic labour market at a time of high 
unemployment and that it was a statistical fact that “men were more likely to seek 
work than women, with the result that male immigrants would have a greater impact 
than female immigrants on the said market”.175 Nevertheless, the Court considered 
the arguments of the UK government to be unconvincing and ruled:

“[a]s to the present matter, it can be said that the advancement of the equality of 
the sexes is today a major goal in the member States of the Council of Europe. This 
means that very weighty reasons would have to be advanced before a difference of 

168 See Timmer 2011 with a reference to ECtHR, Alajos Kiss v. Hungary, 20 May 2010 (Appl. no. 
38832/06). See also ECtHR, Konstantin Markin v. Russia (Grand Chamber), 22 March 2012 (Appl. 
no. 30078/06). 

169 Gerards 2005, p. 89.
170 Gerards 2005, p. 87.
171 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) para. 63.
172 Ibid.
173 See, e.g., Arai-Takahashi 2002, pp. 169-172; Arnardóttir 2003, pp. 141-155; Gerards 2005, 

pp. 204-207 and Van Dĳk a.o. 2006, p. 1049.
174 ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 a.o.). See, 

e.g., Arnardóttir 2003, p. 142 and Van Dĳk a.o. 2006, p. 1047.
175 ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 a.o.) 

paras. 74 and 75.
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treatment on the ground of sex could be regarded as compatible with the Convention” 
(emphasis added).176

The Court has referred to this formula in so far as is known in every judgement 
concerning a difference in treatment on grounds of sex.177 In addition, this statement 
also reflects the importance of European consensus. It is perhaps the combination of 
these two factors that triggered the strict test. To reiterate, when the Court applies 
a very weighty reasons test, the difference in treatment can only be justified in 
very exceptional circumstances.178 Note that a very weighty reasons test does not 
automatically bring along a violation of Article 14 ECHR.179 The Court still assesses 
the proportionality question. Nevertheless, a justification will hardly ever be 
accepted.180 
 In the case Petrovic v. Austria, the absence of a European consensus and the 
particular policy field overruled the factor “suspect ground of sex”.181 On the one 
hand, the Court acknowledged the importance of sex equality. However, there was 
still a very great disparity between the legal systems of the Contracting States in the 
field of parental leave allowance.182 Finally, the Court did not apply a very weighty 
reasons test. Instead, it carried out a marginal test, which led to the difference of 
treatment being justified. However, the Court reversed its approach taken in Petrovic 
v. Austria in the case Konstantin Markin v. Russia, which is now confirmed by the 
Grand Chamber of the Court.183

 As said, the ground of race or ethnic origin is also a suspect category. Already in 
1973 the EComHR stated that different treatment on the basis of race may amount 
to a violation of Article 3 ECHR, namely degrading treatment.184 This was merely an 
indication that it will be very difficult or even impossible to justify different treatment 
based on the ground of race.185 A more recent case in which the Grand Chamber of the 
Court has firmly expressed that a strict assessment should be applied to the ground of 

176 Ibid., para. 78.
177 See Arai-Takahashi 2002, pp. 169 and 170 and Arnardóttir 2003, p. 142 with a reference to ECtHR, 

Schuler-Zgraggen v. Switzerland, 24 June 1993 (Appl. no. 14518/89) and ECtHR, Burghartz v. 
Switzerland, 22 February 1994 (Appl. no. 16213/90).

178 Gerards 2005, p. 201.
179 Janis, Kay & Bradley 2008, p. 503 with a reference to ECtHR, Petrovic v. Austria, 27 March 1998 

(Appl. no. 20458/92) and ECtHR, Fretté v. France, 26 February 2002 (Appl. no. 36515/97).
180 Gerards 2007, p. 36.
181 ECtHR, Petrovic v. Austria, 27 March 1998 (Appl. no. 20458/92).
182 Ibid., paras. 37 and 42.
183 ECtHR, Konstantin Markin v. Russia, 7 October 2010 (Appl. no. 30078/06) and ECtHR, Konstantin 

Markin v. Russia (Grand Chamber), 22 March 2012 (Appl. no. 30078/06). 
184 Arai-Takahashi 2002, pp. 170 and 171 with a reference to EComHR, East African Asians v. the UK, 

14 December 1973 (Appl. nos. 4403/70 a.o.).
185 Livingstone 1997, p. 29. However, the case Assenov v. Bulgaria might suggest otherwise. See 

ECtHR, Assenov a.o. v. Bulgaria, 28 October 1998 (Appl. no. 24760/94). 
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race is the landmark case of D.H. a.o. v. the Czech Republic.186 The Grand Chamber 
stated:

“[r]acial discrimination is a particularly invidious kind of discrimination and, in 
view of its perilous consequences, requires from the authorities special vigilance 
and a vigorous reaction. It is for this reason that the authorities must use all available 
means to combat racism, thereby reinforcing democracy’s vision of a society in 
which diversity is not perceived as a threat but as a source of enrichment […] The 
Court has also held that no difference in treatment which is based exclusively or to a 
decisive extent on a person’s ethnic origin is capable of being objectively justified in 
a contemporary democratic society built on the principles of pluralism and respect 
for different cultures […]” (emphasis added).

And,

“[w]here the difference in treatment is based on race, colour or ethnic origin, the 
notion of objective and reasonable justification must be interpreted as strictly as 
possible” (emphasis added).187

It is clear that the ECtHR uses the very strict test as regards race or ethnicity 
discrimination. This approach is confirmed in the cases Sampanis a.o. v. Greece 
and Oršuš a.o. v. Croatia, which also dealt with Roma children in education.188 Not 
only cases that involve Roma have received a very strict test of proportionality. 
For instance, the Court used the same phrase to indicate its strict review in the case 
Timishev v. Russia concerning Chechen ethnicity and the case Sejdić and Finci v. 
Bosnia and Herzegovina concerning, among others, persons of Jewish origin.189 It has 
been argued by Arnadóttir that most claims of race discrimination fail because of the 
difficulty for the applicant to prove that there is differential treatment, which results 
in the objective justification test not being applied.190 
 The Court has not been very outspoken about whether the ground of religion is 
a suspect category. As mentioned, in the case Kiyutin v. Russia, which concerned 
differential treatment on grounds of HIV-negative status, the ECtHR provided a list 

186 ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00).
187 Ibid., paras. 176 and 196. 
188 ECtHR, Sampanis a.o. v. Greece, 5 June 2008 (Appl. no. 32526/05) para. 69 and ECtHR, Oršuš a.o. 

v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03). However, in the latter case the 
Court did not use the same strict words.

189 ECtHR, Timishev v. Russia, 13 December 2005 (Appl. nos. 55762/00 and 55974/00) para. 58 and 
ECtHR, Sejdić and Finci v. Bosnia and Herzegovina (Grand Chamber), 22 December 2009 (Appl. 
nos. 27996/06 and 34836/06) para. 44. Note that in these cases the Court does not specify the 
strictness of the assessment as being a very weighty reasons test.

190 See Arnardóttir 2003, p. 146 with a reference to ECtHR, Abdulaziz, Cabales and Balkandali v. the 
UK, 28 May 1985 (Appl. nos. 9214/80 a.o.).
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of groups that can be categorised as suspect.191 The fact that the ground of religion 
was not mentioned is an indication that religion is not a suspect ground. However, 
in the Hoffmann v. Austria case, which dealt with the question whether the national 
court’s decision was a violation of Article 8 ECHR read in conjunction with Article 
14 ECHR, the ECtHR stated that “notwithstanding any possible arguments to 
the contrary, a distinction based essentially on a difference in religion alone was 
not acceptable.”192 Academics put forward that despite the fact that the Court did 
not expressly label the ground of religion as suspect, its silence on the margin of 
appreciation and the strict tone of the judgment indicates a strict scrutiny.193 Gerards 
submits that with regard to the Court’s statement in Hoffmann v. Austria, “it is not 
likely that the Court would pronounce such an important value judgement in general 
without giving further explanation”.194

6.8.2 The Absence or Presence of a European Consensus

Another crucial factor that determines the intensity of the Court’s assessment is “the 
existence or non-existence of common ground between the laws of the Contracting 
States”.195 For instance, in Fretté v. France, concerning a measure that prohibited 
homosexuals from adopting children, the Court stated:

“[i]t is indisputable that there is no common ground on the question. Although most 
of the Contracting States do not expressly prohibit homosexuals from adopting where 
single persons may adopt, it is not possible to find in the legal and social orders of 
the Contracting States uniform principles on these social issues on which opinions 
within a democratic society may reasonably differ widely. The Court considers it 
quite natural that the national authorities, whose duty it is in a democratic society also 
to consider, within the limits of their jurisdiction, the interests of society as a whole, 
should enjoy a wide margin of appreciation when they are asked to make rulings on 
such matters. […] Since the delicate issues raised in the case, therefore, touch on 
areas where there is little common ground amongst the member States of the Council 

191 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) para. 63.
192 ECtHR, Hoffmann v. Austria, 23 June 1993 (Appl. no. 12875/87) para. 36.
193 See Arnardóttir 2003, pp. 151 and 152. See also Arai-Takahashi 2002, p. 171; Gerards 2005, p. 206 

and Van Dĳk a.o. 2006, p. 1048. Van Dijk a.o. and Gerards refer to ECtHR, Thlimmenos v. Greece, 
6 April 2000 (Appl. no. 34369/97); ECtHR, Cha’are Shalom Ve Tsedek v. France (Grand Chamber), 
27 June 2000 (Appl. no. 27417/95) and ECtHR, Palau-Martinez v. France, 16 December 2003 
(Appl. no. 64927/01). In these cases a strict scrutiny test can be detected as regards the ground of 
religion. Arai-Takahashi adds the case ECtHR, Canea Catholic Church v. Greece (discrimination 
with respect to access to a court), 16 September 1997 (Appl. no. 25528/94). 

194 Gerards 2005, p. 206.
195 Arai-Takahashi 2002, p. 168 with a reference to ECtHR, Rasmussen v. Denmark, 28 November 

1984 (Appl. no. 8777/79). See also Yourow 1996 p. 166; Livingstone 1997, p. 33; Gerards 2005, 
pp. 170-179; Van Dĳk a.o. 2006, p. 1045 and Christoffersen 2009, p. 233.
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of Europe and, generally speaking, the law appears to be in a transitional stage, a 
wide margin of appreciation must be left to the authorities of each State”.196 

When there is a strong European consensus on the approval of a certain measure 
or practice, it will also lead to a marginal assessment.197 But, when there is a strong 
consensus on the condemnation of a measure of practice, the Court uses a strict 
assessment.198

 Brems states that the ECtHR does not always make a comparative analysis with 
great care.199 Similarly, McGoldrick puts forward, “[t]he ECtHR has never clearly 
articulated its requirements for determining a consensus. It is more complex than a 
mathematical calculation”.200 Gerards provides some elements that indicate whether 
or not there is a European consensus. Firstly, the Court looks at the national laws in 
the Contracting States. When these are the same in (almost) all Member States, the 
Court, in principle, accepts a uniform consensus. Secondly, when most Contracting 
States are a party to certain treaties or soft law instruments, this is, according to 
the Court, a sign that there is a European consensus. Furthermore, the existence of 
typical national traditions, culture or history may in some cases nullify the European 
consensus argument.201

 Furthermore, as was already mentioned above, some cases show an interaction 
between different factors, such as the European consensus argument, the policy field 
and suspect grounds. For instance, in the Kiyutin case the Court stated that the absence 
of a European consensus was an additional consideration in determining the width 
of the margin of appreciation.202 Similarly, the ECtHR stated in the case Rasmussen 
v. Denmark: “[t]he scope of the margin of appreciation will vary according to the 
circumstances, the subject-matter and its background; in this respect, one of the 
relevant factors may be the existence or non-existence of common ground between 
the laws of the Contracting States”.203 Another example is the above-discussed case 
Abdulaziz, Cabales and Balkandali v. the UK and the European consensus on gender 
equality.204 

196 ECtHR, Fretté v. France, 26 February 2002 (Appl. no. 36515/97) para. 41. Note that this judgement 
was later reversed. See ECtHR, E.B. v. France, 22 January 2008 (Appl. no. 43546/02).

197 See, e.g., Gerards 2005, p. 173 with a reference to ECtHR, Engel a.o. v. the Netherlands, 8 June 
1976 (Appl. nos. 5100/71 a.o.) para. 72.

198 Gerards 2005, pp. 171 and 172 and Van Dĳk a.o. 2006, pp. 1043-1040.
199 Brems 1996, pp. 284 and 285 with a reference to ECtHR, The Sunday Times v. the UK (no. 2), 

15 May 1987 (Appl. no. 13166/87). 
200 McGoldrick 2011, p. 476 and 477.
201 Gerards 2005, pp. 174-180.
202 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) para. 65. 
203 ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 8777/79) para. 40.
204 ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 a.o.).



173

The ECtHR’s Assessment of Sex, Race and Religious Discrimination

6.8.3 Active or Passive Discrimination

The intensity of the Court seems also to be influenced by the type of discrimination 
which is at stake. Arnardóttir categorises discrimination into active and passive 
discrimination.205 Active discrimination is in line with the state’s negative obligation 
to respect the right of equality and, thus, to abstain from discrimination.206 From the 
case law of the ECtHR it follows that once the applicant has demonstrated active 
discrimination, the Court’s assessment is strict.207 Passive discrimination entails that 
a state has a positive obligation to take action to ensure non-discrimination. For 
example, an obligation to provide for non-discrimination in law, to remedy instances 
of discrimination and to promote equality.208 The Court seems to use a less strict 
assessment of proportionality in cases involving passive discrimination.209

6.8.4 The Field where the Difference in Treatment took place

Another factor that influences the intensity of the assessment is the field in which 
the distinction is made or the nature and importance of the aim. When a field or aim 
is closely linked to the sovereignty of states, the Court generally adopts a careful 
approach and, accordingly, uses a marginal assessment. For instance, in the field of 
immigration law or prison situations, the intensity of the assessment is marginal.210 
In addition, the Court is also inclined to use a marginal approach when the field 
is complex, non-transparent or controversial.211 For instance, the Court is likely to 
use a less intense assessment when the field is purely socio-economic than when 
the area concerned touches upon the core of fundamental rights.212 In the context of 
discrimination in employment, the Court has indicated that it uses a less intensive 
assessment when the disadvantaged person works in the civil service, the police, the 
armed forces or the judiciary.213 

205 Arnardóttir 2003, p. 92. 
206 Ibid., pp. 92-95.
207 See ibid., pp. 198-204 for an overview of the ECtHR’s case law in this respect. 
208 Ibid., pp. 107-122.
209 Ibid., pp. 95-122.
210 Gerards 2005, pp. 185 and 186.
211 Ibid., p. 98.
212 Van Dĳk a.o. 2006, p. 1045.
213 See Gerards 2005, p. 187 with a reference to ECtHR, Rekvényi v. Hungary (Grand Chamber), 

25 May 1999 (Appl. no. 25390/94) and ECtHR, Wille v. Liechtenstein (Grand Chamber), 28 October 
1999 (Appl. no. 28396/95).
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6.8.5 The Weight of the Affected Right

The intensity of the Court’s assessment is also dependent on “the nature of the 
Convention right in issue, its importance for the individual and the nature of the 
activities involved”.214 The Court uses a stricter assessment when the right is important 
for the democratic process, like the right to vote or the right to establish a political 
party.215 Further, the Court is inclined to use a stricter assessment when a core or 
fundamental right is concerned.216 This does not have to be a political right.217 Gerards 
states as a reason for this that “interference with individual rights and freedoms might 
indicate a defect in the decision-making process: the legislator and the administrator 
should normally respect fundamental individual rights”.218 Note that the Court is 
more inclined to use a stricter review when the policy or regulation that infringes the 
applicants’ rights is of an absolute and general character.219 

6.9 conclusIon

In this Chapter the main elements in the assessment of the ECtHR in cases involving 
discrimination were discussed. The legal test of discrimination has been developed 
by the ECtHR in its case law and falls into two sub-tests: a test to demonstrate a 
difference in treatment and an objective and reasonable justification test.
  Before 2007, the Court mainly dealt with cases of discrimination that can be 
labelled as direct discrimination. Slowly a development took place that resulted in 
the acknowledgement of the concept of indirect discrimination. The test to establish 
a case of indirect discrimination follows, in principle, the same pattern as the test for 
direct discrimination. 
 The Court requires that there is a difference of treatment compared to a person who 
is in a similar situation. Academics put forward that the Court has been quite unclear 
and inconsistent in applying this test. It is said that the Court applies a different test in 
cases that involve suspect grounds. This “test of disadvantage” requires the applicant 
to demonstrate a disadvantage and the link thereof with the ground of differentiation. 
In these cases the burden of proof appears to be easier to meet than cases involving 
non-suspect grounds.
 The limited number of indirect discrimination cases indicates that the applicant’s 
threshold for proving indirect discrimination is higher than cases of direct 

214 ECtHR, Buckley v. the UK, 25 September 1996 (Appl. no. 20348/92) para. 74 as referred to by 
Gerards 2005, p. 187.

215 Gerards 2004a, pp. 169 and 170.
216 Gerards 2005, p. 187.
217 Gerards 2004a, p. 172.
218 Ibid., p. 169. See also Gerards 2005.
219 Gerards 2005, p. 194.
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discrimination. So far, most cases of indirect discrimination have concerned Roma 
and race discrimination. It follows from these cases that the evidence required to 
establish a disproportional disadvantage is quite high. Importantly, the Court stated 
that all kinds of evidence may show a disproportionate disadvantage. For example, 
in Oršuš a.o. v. Croatia a combination of statistical and non-statistical evidence led 
to the acceptance of a difference of treatment. 
 The proportionality test forms the crux of the objective and reasonable 
justification test. It has been discussed that in the ECHR system this test involves 
a balancing of interests. Nevertheless, the Court has also applied the elements of 
suitability and necessity. Which test the Court applies generally depends on the 
intensity of the Court’s assessment, which in turn is influenced by the width of the 
margin of appreciation left to the Contracting States. In a nutshell, a wide margin of 
appreciation leads to a marginal assessment of proportionality. A narrow margin of 
appreciation leads to a full assessment of proportionality. What is noticeable is that a 
marginal assessment often results in the discrimination claim being rejected and vice 
versa. Finally, some factors were identified that influence the width of the margin of 
appreciation and are, thus, crucial for the outcome of the case. Influencing factors 
are the differentiating ground, the absence or presence of a European consensus, 
whether there is active of passive discrimination, the field of law and the weight of 
the affected right.
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7.1 IntroductIon

“Women – yesterday’s ‘invisible figures of immigration’ – make up nearly half of all 
immigrants today and constitute a factor of social cohesion for the receiving countries 
in Europe. The Parliamentary Assembly denounces the two-fold discrimination to 
which they are subjected on the grounds of their gender and their origin in receiving 
countries and within immigrant communities themselves and calls upon Council of 
Europe member states to take specific measures to consolidate the fundamental rights 
of immigrant women in Europe”.1

The above statement by the Committee on Equal Opportunities for Women and 
Men of the Council of Europe is compelling. It recognises the vulnerable position 
of immigrant women and the risk of discrimination they encounter in their receiving 
countries. The Member States are asked to take action to protect this group. That 
being so, it is rather ambiguous that there is a general trend visible in European 
states in taking action by prohibiting the wearing of the Islamic headscarf in public 
employment or sections thereof. On the one hand, it can certainly be reasoned 
that such action protects immigrant women against discrimination within their 
community. Indeed, men, the family and/or the community at times force women 
to wear an Islamic headscarf. On the other hand, the state’s action itself may be 
considered discriminatory. The example shows the conflict between the different 
interests at stake. 
 This Chapter focuses on the same Islamic headscarf case as was discussed in 
Chapter 4. In a nutshell, at issue is a national legal measure that prohibits the wearing 
of conspicuous symbols that show a personal conviction in public employment.2 
It is apparent that the Islamic headscarf case can be assessed on the basis of two 
provisions, that of the freedom of religion and non-discrimination. Looking at the 
existing case law it can be stated that the ECtHR primarily takes the approach of 

1 Parliamentary Assembly of the Council of Europe, Committee on Equal Opportunities for Women 
and Men, Integration of immigrant women in Europe, 7 December 2005 (doc. 10758), available 
at: http://www.assembly.coe.int/Documents/WorkingDocs/Doc05/EDOC10758.pdf (last accessed 
10 August 2012).

2 See Chapters 1 and 4 for an elaborate explanation of the Islamic headscarf case. To reiterate, the 
national measure reads: “[a]ll civil servants are prohibited from wearing conspicuous symbols in the 
workplace that show a personal conviction, such as religious and political convictions”.
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the freedom of religion.3 One reason for this is that the complaint is often drafted 
in the context of the right to freedom of religion.4 Further, a complaint based on 
Article 14 ECHR must, because of its accessory nature, be formulated in conjunction 
with a substantive provision, such as Article 9 ECHR. This is only different when an 
applicant would base her claim solely on Article 1 of Protocol no. 12.5 Accordingly, 
firstly, an analysis of the Court’s approach to the freedom of religion is presented 
(section 7.2). Here, the limitation clause of Article 9(2) ECHR will be most interesting 
to observe. Subsequently, a discrimination approach is discussed (section 7.3).

7.2 the IslAmIc heAdscArf cAse And the rIght to freedom of 
relIgIon

7.2.1 Interference in Religious Manifestations

The requirement that an applicant must demonstrate that the ban on conspicuous 
symbols has interfered with her right to freedom of religion is not a difficult hurdle to 
take in the Islamic headscarf case. In several cases, the ECtHR has readily accepted 
that there was interference. For instance, in the case Sahin v. Turkey, the Grand 
Chamber of the Court endorsed the following statement of the Chamber: 

“[t]he applicant said that, by wearing the headscarf, she was obeying a religious 
precept and thereby manifesting her desire to comply strictly with the duties imposed 
by the Islamic faith. Accordingly, her decision to wear the headscarf may be regarded 
as motivated or inspired by a religion or belief and, without deciding whether such 
decisions are in every case taken to fulfil a religious duty, the Court proceeds on 
the assumption that the regulations in issue, which placed restrictions of place and 
manner on the right to wear the Islamic headscarf in universities, constituted an 
interference with the applicant’s right to manifest her religion” (emphasis added).6 

3 See, e.g., ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98); 
ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98); ECtHR, 
El Morsli v. France (admissibility), 4 March 2008 (Appl. no. 15585/06); ECtHR, Dogru v. France, 
4 December 2008 (Appl. no. 27058/05); ECtHR, Kervanci v. France, 4 December 2008 (Appl. no. 
31645/04); ECtHR, Aktas v. France (admissibility), 30 June 2009 (Appl. no. 43563/08) and ECtHR, 
Ahmet Arslan a.o. v. Turkey, 23 February 2010 (Appl. no. 41135/98).

4 Moon states: “[l]awyers tend to argue their case on the strongest available ground, consequently 
leaving aside other aspects”. Moon 2006.

5 Note that the Contracting State must have ratified this protocol before such a complaint is possible.
6 ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) para. 78. 

See also, e.g., ECtHR, Dogru v. France, 4 December 2008 (Appl. no. 27058/05) paras. 47 and 48; 
ECtHR, Kervanci v. France, 4 December 2008 (Appl. no. 31645/04) paras. 47 and 48 and ECtHR, 
Ahmet Arslan a.o. v. Turkey, 23 February 2010 (Appl. no. 41135/98).
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The emphasized part of the statement shows that the ECtHR does not accept religious 
interference as a general rule. In some cases, interference is not contested by the 
respondent state, which means that the Court moves on directly to the justification 
issue.7 
 A potential difficulty in the case study is that the measure under review is 
formulated neutrally. According to some academics, the ECtHR draws a distinction 
between the direct and indirect impact of a measure on religious rights. They state 
that in cases where the measure is formulated in neutral terms, the ECtHR has had 
a tendency not to acknowledge interference.8 Still, although the national measure 
at issue is neutrally formulated, it does mention religious symbols as an example. 
Moreover, in general, the ECtHR has shifted its focus to the justification part and, 
according to Sandberg, nowadays the Court accepts an interference more easily.9 
Finally, the recent acknowledgement of the concept of indirect discrimination means 
that the Court may accept that the effect of a measure may also interfere in someone’s 
rights. The acceptance thereof might also influence the Court’s approach regarding 
interference. It thus seems that the Court would consider the measure as interference 
in the religious rights of the applicant, despite its neutral formulation. Supposing that 
the ECtHR would not accept the presence of interference, the case ends as regard 
Article 9 ECHR. A route via non-discrimination is still open, though. 

7.2.2 The Limitation Clause

7.2.2.1  The Legitimacy of the Aims of the Ban on Wearing Conspicuous Symbols

The aims of the national measure that bans the wearing of conspicuous symbols 
that show a personal conviction in public employment were already discussed in 
Chapter 4.10 To sum up, the measure aims to protect, firstly, the principle of state 
neutrality and, secondly, the principle of gender equality.11 The question that needs to 
be addressed is whether these aims are legitimate, namely the aims must be “necessary 
to protect public safety, public order, health, or morals or the fundamental rights and 
freedoms of others”.12 The aforementioned aims clearly fall within this list.

7 E.g., ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98).
8 See Martínez-Torrón & Navarro-Valls 2004, p. 232. See also Evans 2001, p. 169 and Van Dĳk a.o. 

2006, p. 762.
9 Sandberg 2011, pp. 86 and 87. 
10 See section 4.7.1. 
11 See, e.g., Loenen 2009 with a reference to ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 

10 November 2005 (Appl. no. 44774/98) and the report of the Stasi Commission, which advised 
the French government on the headscarf ban, de Refexion sur l’Application du Principe de laïcité 
dans la Republique, Rapport au President de la Republique, 11 December 2003, available at: http://
lesrapports.ladocumentationfrancaise.fr/BRP/034000725/0000.pdf (last accessed 10 August 2012).

12 Art. 9(2) ECHR. Note that the requirement that the measure must be prescribed by law is not an 
issue in the Islamic headscarf case.
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 State neutrality can be categorized under “the protection of public order and 
public safety”, but also “the protection of the rights and freedoms of others”, since 
neutrality also aims to protect the minority from the majority. In the case Sahin v. 
Turkey the Court found that the state has a role “as the neutral and impartial organiser 
of the exercise of various religions, faiths and beliefs […] this role is conducive to 
public order, religious harmony and tolerance in a democratic society”. To protect 
public order the state must take measures that ensure “the fair and proper treatment 
of people from minorities and avoid any abuse of a dominant position”.13 This is 
confirmed in, among others, the cases Aktas v. France, Bayrak v. France and J. Singh 
v. France.14 In addition, in the case Dahlab v. Switzerland, neutrality in public schools 
was considered important to protect young children from the proselytizing effect of 
powerful symbols such as the Islamic headscarf.15 Furthermore, the aim of gender 
equality also clearly falls under “the protection of the rights and freedoms of others”. 
It may be assumed that the aims of the national measure that prohibits the wearing of 
conspicuous symbols that express a personal conviction are legitimate. 

7.2.2.2  The Interest of Wearing an Islamic Headscarf v. the Need in a Democratic 
Society

The national measure must be necessary in a democratic society. This requirement 
comes down to a proportionality test, namely there needs to be “a reasonable 
relationship of proportionality between the means employed and the legitimate 
objectives pursued by the interference”.16 In the system of the ECtHR this generally 
involves a balancing of the interests, namely the interest of the individual versus 
the pressing social need in a democratic society. The doctrine of the margin of 
appreciation plays a key part in this balancing act. In the system of the ECHR, a broad 
margin of appreciation most often results in the national measure being justified.17

 As regards the width of the margin of appreciation in the headscarf case, the 
Court has already determined that the topic of the relationship between the state and 

13 ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) paras. 
107 and 108.

14 ECtHR, Aktas v. France (admissibility), 30 June 2009 (Appl. no. 43563/08); ECtHR, Bayrak 
v. France (admissibility), 30 June 2009 (Appl. no. 14308/08) and ECtHR, J. Singh v. France 
(admissibility), 30 June 2009 (Appl. no. 25463/08). See also, e.g., ECtHR, Dogru v. France, 
4 December 2008 (Appl. no. 27058/05) para. 72 and ECtHR, Kervanci v. France, 4 December 2008 
(Appl. no. 31645/04) para. 72.

15 ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98).
16 See, e.g., ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) 

para. 117.
17 See, e.g., Dissenting Opinion of Judge Malinverni joined by Judge Kalaydjieva in ECtHR, Lautsi 

a.o. v. Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06) para. 1.
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religion leads to a broad margin of appreciation for the state.18 For instance, in the 
Sahin case, the ECtHR left a broad margin of appreciation to Contracting States to 
organise their relationship with religion, notably, because of the diversity when it 
comes to regulating the wearing of religious symbols in educational institutions. The 
Court stated: “[i]t is not possible to discern throughout Europe a uniform conception 
of the significance of religion in society [...] and the meaning or impact of the public 
expression of a religious belief will differ according to time and context”.19 The 
Court also noted in Dogru v. France that “in France, as in Turkey or Switzerland, 
secularism is a constitutional principle, and a founding principle of the Republic, 
to which the entire population adheres and the protection of which appears to be of 
prime importance, in particular in schools”.20 It follows that the ECtHR is likely to 
afford a wide margin of appreciation in the Islamic headscarf case.
 The Court has found in several cases that in a democratic society the state is 
entitled to place restrictions on the wearing of the Islamic headscarf.21 Perhaps one 
of the most important cases for this case study is Dahlab v. Switzerland, especially 
because this case concerned an employee instead of pupils and students. In this 
case a Muslim primary schoolteacher was forbidden from wearing her Islamic 
headscarf during work following a Swiss cantonal law that aimed to preserve the 
secular character of public schools. In this way, the political and religious beliefs of 
pupils and their parents were said to be respected. The proportionality test entailed 
the weighing of the right of the teacher to manifest her religion against the need to 
protect pupils by ensuring the neutrality of the state educational system. The balance 
turned in favour of the state and, thus, state neutrality prevailed. The ECtHR was not 
very outspoken about the width of the margin of appreciation. In the assessment there 
were a few specific factors that were crucial, namely the educational environment and 

18 See, e.g., Brems 2003, pp. 89, 91, 92 and 103 with a reference to ECtHR, Cha’are Shalom 
Ve Tsedek v. France (Grand Chamber), 27 June 2000 (Appl. no. 27417/95) para. 84 and ECtHR, 
Otto-Preminger-Institut v. Austria, 20 September 1994 (Appl. no. 13470/87) para. 50. Another clear 
example is ECtHR, Lautsi a.o. v. Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06). See 
also Rorive 2009a, p. 2682.

19 ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) para. 109. 
See also ECtHR, Dogru v. France, 4 December 2008 (Appl. no. 27058/05) para. 63.

20 ECtHR, Dogru v. France, 4 December 2008 (Appl. no. 27058/05) para. 72. See also ECtHR, Kervanci 
v. France, 4 December 2008 (Appl. no. 31645/04) para. 72; ECtHR, Aktas v. France (admissibility), 
30 June 2009 (Appl. no. 43563/08); ECtHR, Bayrak v. France (admissibility), 30 June 2009 (Appl. 
no. 14308/08); ECtHR, Gamaleddyn v. France (admissibility), 30 June 2009 (Appl. no. 18527/08) 
and ECtHR, Ghazal v. France (admissibility), 30 June 2009 (Appl. no.29134/08). See in relation to 
the wearing of a “keski” (a Sikh under-turban) ECtHR, J. Singh v. France (admissibility), 30 June 
2009 (Appl. no. 25463/08) and ECtHR, R. Singh v. France (admissibility), 30 June 2009 (Appl. 
no. 27561/08).

21 See, e.g., ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) 
para. 111 with a reference to EComHR, Karaduman v. Turkey (admissibility), 3 May 1993 (Appl. no. 
16278/90) and ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98).
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the young age of the pupils. Another striking general factor that can be deduced from 
Dahlab is that the Court accepted the statement that the Islamic headscarf is a symbol 
of the inferiority of women. The Court stated: 

“[the Islamic headscarf] appears to be imposed on women by a precept which is laid 
down in the Koran and which, as the Federal Court noted, is hard to square with the 
principle of gender equality. It therefore appears difficult to reconcile the wearing of 
an Islamic headscarf with the message of tolerance, respect for others and, above all, 
equality and non-discrimination”.

In the cases Karaduman v. Turkey and Bulut v. Turkey two female Turkish students 
were refused a degree certificate for a university course they had completed, until they 
would submit a photograph of themselves not wearing an Islamic headscarf.22 The 
aim of the underlying measure was the principle of state secularism. The EComHR 
declared that the principle of secularism was a fundamental dogma in Turkish society 
and that it outweighed the right of the applicant to freedom of religious manifestation. 
The particular decisive argument was that the majority of the population of Turkey 
belong to Islam and the principle of secularism protects the rights of the people 
belonging to the minority. Additionally, the EComHR considered that the students 
had chosen to study in a secular university and, thus, they had to abide with university 
regulations.
 A landmark case concerning the Islamic headscarf that was already mentioned is 
Sahin v. Turkey.23 In short, Leyla Sahin was a medical student from Turkey who was 
refused access to lectures and examinations while wearing an Islamic headscarf at the 
University of Istanbul. As said, in Turkey there is a strict system of state neutrality. 
It had the purpose of the “protection of the ‘rights and freedoms of others’ and the 
‘maintenance of public order’ in a country in which the majority of the population, 
while professing a strong attachment to the rights of women and a secular way of 
life, adhere to the Islamic faith”.24 The Grand Chamber of the Court confirmed the 
prior judgement of the Chamber and considered that the issue of state neutrality was 
more important than the religious freedom of the applicant. Furthermore, the Court 
again put forward its statement made in the Dahlab case that the Islamic headscarf is 
difficult to reconcile with the principle of gender equality.25

 The judgement in Sahin has been underscored by the Court in a range of 
admissibility cases that dealt with the French law that bans the wearing of 
conspicuous religious symbols in public schools, namely Aktas v. France, Bayrak v. 

22 EComHR, Karaduman v. Turkey (admissibility), 3 May 1993 (Appl. no. 16278/90) and EComHR, 
Bulut v. Turkey (admissibility), 3 May 1993 (Appl. no. 18783/91).

23 ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98).
24 Ibid., para. 115.
25 Ibid., para. 111.
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France, Gamaleddyn v. France, Ghazal v. France, J. Singh v. France and R. Singh 
v. France.26 Similarly, in these cases the Court found that, taking into account the 
margin of appreciation, the principle of secularism outweighed the right to religious 
manifestation of the pupils. 
 Note that in the case Ahmet Arslan a.o. v. Turkey, the Court drew a line as to the 
applicability of the reasoning in the cases Sahin and Dahlab. In this case the applicant 
wore headgear and clothing in the public space, such as on the streets and in squares.27 
The Court decided that in these situations the limitation of the wearing of religious 
symbols constituted a violation of Article 9 ECHR.28 The Court emphasized that the 
Ahmet case was not concerned with the “regulation of the wearing of religious symbols 
in public establishments, where religious neutrality might take precedence over the 
right to manifest’s one’s religion”.29 This therefore highlights the decisiveness of the 
argument of state neutrality in Islamic headscarf cases. 
 It cannot be predicted with certainty how the ECtHR will respond to a general 
ban on the wearing of conspicuous symbols that show a personal conviction in public 
employment. On the one hand, there are clear parallels that can be drawn between the 
above cases and the case study, such as their similar aims. The Court has acknowledged 
the importance of the principle of state neutrality and highlighted the importance of 
gender equality. It turned out that these aims outweighed the right of the applicants to 
manifest their religion. Therefore, taking into account the cases above, there are clear 
signs that the Court will accept the state’s justification of state neutrality and gender 
equality. On the other hand, the headscarf cases also show considerable differences 
with the case study, namely the cases are focused on the educational sphere, the child-
teacher relationship30 and, specifically the wearing of religious symbols is forbidden. 
In the case study under review the measure applies to the entire public sector, the 
relationship of all civil servants and citizens and the measure is not only aimed at 
religion, but at all symbols that show a personal conviction. Perhaps this broad scope 
of the measure results in the ECtHR being less inclined to shift the balance in favour 
of the state. 

26 ECtHR, Aktas v. France (admissibility), 30 June 2009 (Appl. no. 43563/08); ECtHR, Bayrak v. 
France (admissibility), 30 June 2009 (Appl. no. 14308/08); ECtHR, Gamaleddyn v. France 
(admissibility), 30 June 2009 (Appl. no. 18527/08); ECtHR, Ghazal v. France (admissibility), 
30 June 2009 (Appl. no.29134/08); ECtHR, J. Singh v. France (admissibility), 30 June 2009 (Appl. 
no. 25463/08) and ECtHR, R. Singh v. France (admissibility), 30 June 2009 (Appl. no. 27561/08).

27 ECtHR, Ahmet Arslan a.o. v. Turkey, 23 February 2010 (Appl. no. 41135/98).
28 Unless it can be argued that “the applicants had represented a threat to the public order or that 

they had been involved in proselytism by exerting inappropriate pressure on passers-by during their 
gathering”. See factsheet on the freedom of religion of the Press Unit of the ECtHR, November 
2011, p. 4.

29 See factsheet on the freedom of religion of the Press Unit of the ECtHR, November 2011, p. 4.
30 Only in the Dahlab case.
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 An important factor in the Court’s assessment is the doctrine of the margin 
of appreciation. First of all, the supervisory role of the ECtHR requires that there 
will only be a violation when a state has clearly overstepped the boundaries of the 
Convention. This is, for instance, expressed by statements such as: “the Geneva 
authorities did not exceed their margin of appreciation and […] the measure they 
took was therefore not unreasonable”.31 Consequently, the Court is inclined to 
exercise some judicial restraint. Another factor that may play a role is that the Court 
is to a certain extent dependent on the goodwill of Contracting States. According 
to academics, the objective of self-preservation requires the Court to consider its 
reputation when drafting judgements.32 There may also exist political pressure on the 
Court by the Member States.33 An example of the Court’s possible inclination to bow 
to the will of the Contracting States is the Grand Chamber case of Lautsi v. Italy.34 It 
follows that the ECtHR may not be eager to issue a judgement that forces states to set 
aside their “fundamental dogma” of state neutrality.35 Instead, it is possible that the 
Court is “sensitive to the political realities of the respondent states, granting them a 
‘margin of appreciation’”.36

7.3 the IslAmIc heAdscArf cAse And the rIght not to be 
dIscrImInAted AgAInst

The ECtHR has yet to make a decision about an Islamic headscarf issue in relation 
to religious discrimination. So far, this issue has been dealt with under the heading of 
Article 9 ECHR. However, the Court has made some brief statements in relation to 
the question whether a headscarf issue constitutes sex discrimination. Unfortunately, 
these statements were short and did not explore the whole question of discrimination.37 
It is clear that the ECtHR has not considered headscarf cases as discriminatory. 
 It remains to be seen whether the present approach of the Court will change. 
It seems unlikely considering the discussion in the section above. However, it is 
not impossible as applicants can drop a complaint of (religious) discrimination on 

31 ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98).
32 See Brems 1996; Carozza 2003 and Dothan 2011. See also Letsas 2011, fn. 21 available at SSRN: 

http://ssrn.com/abstract=1872384 (last accessed 10 August 2012).
33 Strong and older Member States of the CoE, such as France, are capable of putting more pressure on 

the Court. Letsas 2011. 
34 ECtHR, Lautsi a.o. v. Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06). See also 

McGoldrick 2011. This will be further explained in Chapter 8, section 8.5.5.
35 The phrase “fundamental dogma” is used in the Turkish context. See EComHR, Karaduman v. Turkey 

(admissibility), 3 May 1993 (Appl. no. 16278/90) and EComHR, Bulut v. Turkey (admissibility), 
3 May 1993 (Appl. no. 18783/91). The phrase can, however, also be used in the French context. In 
France the principle of laïcité is also laid down in the Constitution. 

36 Letsas 2011, p. 7.
37 These statements will be addressed below.
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the basis of Article 1 of Protocol no. 12. Furthermore, the recent acceptance of the 
concept of indirect discrimination may have an influence on the Court’s approach. 
These circumstances may pressure the Court into going deeper into the discrimination 
issue than before. Therefore, it is worthwhile to consider the option of a claim of 
discrimination.

7.3.1 A Difference in Treatment

Case law shows that the ECtHR attaches great importance to the non-discrimination 
ground involved. As explained in Chapter 6, the ECtHR has made a differentiation 
between suspect and non-suspect grounds.38 When potential discrimination has 
occurred based on a suspect ground the Court tends to lower the burden of proof 
for the applicant (demonstrating a difference of treatment) and heightens the burden 
of proof for the state (demonstrating justification with very weighty reasons). Often 
the Court accepts comparability, unless it is evident that persons are in different 
situations.39 According to Gerards, the applicant must show that he/she was actually 
disadvantaged due to the particular characteristic, such as religion, sex or race, by the 
disputed measure.40

 It is uncertain whether the ground of religion can be categorized as a suspect 
ground. In academic literature there are some voices that the Court does apply a 
stricter test.41 For instance, in the case Hoffmann v. Austria, which dealt with a 
Jehovah’s witness who had been denied custody of her children, the Court applied 
a stricter test.42 However, the Court has never explicitly stated that religion falls 
under the suspect category.43 Considering the marginal approach of the Court to the 
Islamic headscarf and the principle of state neutrality, it may well be that the Court 
does not consider religion as suspect. It would indeed seem peculiar when the Court 
would grant states a wide margin of appreciation when the headscarf case is assessed 
under the heading of Article 9 ECHR, but would resort to very strict scrutiny when 
the case is assessed from the point of view of discrimination. Another complicating 

38 See Chapter 6, section 6.8.1. 
39 See Gerards 2005, p. 130; Van Dĳk a.o. 2006, p. 1038 and Janis, Kay & Bradley 2008, p. 476.
40 Gerards 2005, pp. 130-133 and 135.
41 Arnardóttir 2003, pp. 151-152. See also Arai-Takahashi 2002, p. 171; Gerards 2005, p. 206 and Van 

Dĳk a.o. 2006, p. 1048. 
42 ECtHR, Hoffmann v. Austria, 23 June 1993 (Appl. no. 12875/87). Van Dijk a.o. and Gerards 

refer to ECtHR, Thlimmenos v. Greece, 6 April 2000 (Appl. no. 34369/97); ECtHR, Cha’are 
Shalom Ve Tsedek v. France (Grand Chamber), 27 June 2000 (Appl. no. 27417/95) and ECtHR, 
Palau-Martinez v. France, 16 December 2003 (Appl. no. 64927/01) in which a strict scrutiny test 
can be detected as regards the ground of religion. Gerards 2005, p. 206 and Van Dĳk a.o. 2006, 
p. 1048.

43 See, e.g., ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) in which the Court provided 
a list of groups that can be categorized as suspect, namely sex, sexual orientation, race or ethnicity, 
mental faculties and disability.
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factor in the headscarf case that points in the direction of a “non-suspect approach” 
is that the ECtHR has previously considered the Islamic headscarf as symbolising 
women’s inferiority.44 The Court has stated that “the advancement of the sexes is 
today a major goal in the member States of the Council of Europe”.45 The Court also 
noted that the wearing of the Islamic headscarf could not easily be reconciled with 
the message of equality and non-discrimination.46 Considering the fact that, so far, the 
Court has given prevalence to the state’s aim of equality between the sexes instead 
of the freedom to manifest a religion, it seems unlikely that the Court would apply 
a diluted comparability test and the strict very weighty reasons test in the present 
Islamic headscarf case.
 The grounds of sex and race or ethnic origin clearly fall within the category of 
suspect grounds.47 Therefore, in most cases the Court sets the applicant’s threshold 
low and the state’s threshold high. At first sight, one would expect that the Court would 
apply a lenient test for demonstrating different treatment in a headscarf case where the 
claim is based on sex and/or race discrimination. However, the Dahlab case shows 
this to be different. In this case, the applicant submitted in conjunction with Article 9 
that “the prohibition imposed by the Swiss authorities amounted to discrimination on 
the ground of sex within the meaning of Article 14 of the Convention, in that a man 
belonging to the Muslim faith could teach at a State school without being subject to 
any form of prohibition”.48 Nevertheless, the ECtHR dealt only very briefly with the 
issue of sex discrimination:49 

“[t]he Court notes in the instant case that the measure by which the applicant was 
prohibited, purely in the context of her professional duties, from wearing an Islamic 
headscarf was not directed at her as a member of the female sex but pursued the 
legitimate aim of ensuring the neutrality of the State primary-education system. Such 
a measure could also be applied to a man who, in similar circumstances, wore clothing 
that clearly identified him as a member of a different faith. The Court accordingly 
concludes that there was no discrimination on the ground of sex in the instant case”. 

In this case the Court did not acknowledge the concept of indirect discrimination. It 
merely looked at the purpose of the measure instead of the effect this law may have 
on women. Note that the above statement was made in 2001, prior to the Court’s 

44 See the statements made by the Court in the cases Dahlab and Sahin. See section 7.2.2.2 for a 
citation of the relevant statements.

45 ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 a.o.) para. 78.
46 ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98).
47 See Chapter 6, section 6.8.1. See also ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 

28 May 1985 (Appl. nos. 9214/80 a.o.); ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 
13 November 2007 (Appl. no. 57325/00) and ECtHR, Sampanis a.o. v. Greece, 5 June 2008 (Appl. 
no. 32526/05).

48 ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98).
49 See also Chapter 6, section 6.4.2.
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recognition of the concept of indirect discrimination. In later cases the ECtHR has 
accepted that “[w]here a general policy or measure [“couched in neutral terms”] has 
disproportionately prejudicial effects on a particular group, it is not excluded that this 
may be regarded as discriminatory notwithstanding that it is not specifically aimed or 
directed at that group”.50

 Considering the fact that the ECtHR now accepts the concept of indirect 
discrimination in more cases, it may be expected that in future headscarf cases the 
Court will pay more attention to discrimination claims. The question is whether 
the ECtHR will accept that there is a difference in treatment and move on to the 
second part of the test of demonstrating discrimination. As said above, the Court has 
provided Contracting States with a wide margin of appreciation in cases that deal 
with the relationship between the state and religion. Furthermore, the Court has not 
always been very consistent in terms of the comparability test.51 As Gerards states, 
the Court has used this test to deny the applicant’s claim “if such a judgement fits in 
well with the reasoning that supports the result that the Court wishes to reach”.52 For 
instance, in sensitive fields of policy, it has used the argument that two categories of 
persons are not comparable to avoid going deeper into the sensitive issue. It is thus 
possible that the Court will use the argument of non-comparability to avoid going 
into the justification part of the Islamic headscarf issue.

7.3.2	 The	Objective	Justification	Test

The objective justification test breaks down into two requirements. A discussion of 
the first requirement, namely that the aim must be legitimate, has been dealt with 
in section 7.2.2.1.53 The second requirement entails that there must be a reasonable 
relationship of proportionality between the means employed and the aim sought to 
be realised. It seems that this proportionality test is very similar to the one applied in 
the context of Article 9 ECHR. Therefore, for a large part a referral can be made to 
the sections above.

50 ECtHR, Hoogendijk v. the Netherlands (admissibility), 6 January 2005 (Appl. no. 58641/00). 
See also ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. 
no. 57325/00) para. 175.

51 Arnardóttir 2003, pp. 39 and 54; Gerards 2005, pp. 123-137 and Van Dĳk a.o. 2006, p. 1036. See 
also Macdonald, Matscher & Petzolf 1993, pp. 585-587.

52 Gerards 2005, p. 135.
53 In addition, the legitimate aim requirement of the ECtHR is very similar to the one of the ECJ, which 

has been dealt with elaborately in Chapter 4, section 4.7.1. 
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7.3.2.1  The Intensity of the ECtHR’s Assessment in the Islamic Headscarf Case

The width of the margin of appreciation determines the intensity of the Court’s 
review. In turn, the intensity of the review is often of crucial importance for the 
outcome of a judgement. If the intensity of the assessment is marginal; the state is 
likely to successfully argue that there was a reasonable relationship of proportionality, 
whereas if the intensity is stricter, the state must provide more compelling reasons to 
justify the infringement of someone’s rights. In the headscarf case there are factors 
identifiable that indicate a marginal assessment of the ECtHR.54

 The most prominent factor that influences the intensity of the assessment has 
already been discussed above, namely the ground of discrimination. The above 
findings were that the ECtHR will probably not use a very weighty reasons test. 
Indeed, normally, the grounds of sex and race are considered to be suspect. However, 
as discussed, it is doubtful whether the Court would use another approach, a strict 
approach, when the point of departure of the case is discrimination considering the 
existing line of reasoning in headscarf cases.
 Another primary factor that influences the intensity of the Court’s review is the 
absence of a European consensus on the issue of the wearing of the Islamic headscarf 
in public employment and the principle of state neutrality. In the Sahin case, the 
Court expressed that there is a diversity of practice between the European states on 
the issue of regulating the wearing of religious symbols in educational institutions.55 
In general, the lack of a European consensus brings along a marginal assessment of 
the principle of proportionality.
 Finally, when the field where the distinction has taken place is closely linked 
with the sovereignty of a state, this is an indication that the Court will take a 
marginal approach. This also holds true for areas that are complex, non-transparent 
or controversial. The contested measure in the headscarf case applies to civil servants 
in public employment. The Court has previously indicated that it uses a less intensive 
assessment when the disadvantaged person works in the civil service, the police, the 
army or the judiciary.56 In addition, the topic of the wearing of the Islamic headscarf 
in public employment is highly controversial. This is, for instance, reflected by the 
amount of domestic case law on the topic and the discourse in the literature and 
the political arena. As a result it is not unlikely that the Court will take a reserved 
approach as regards this topic.

54 See Chapter 6, section 6.8 for a general overview of factors that may influence the strictness of the 
review of the Court.

55 ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) paras. 55-65.
56 See Gerards 2005, p. 187 with a reference to Rekvényi v. Hungary, (Grand Chamber) 25 May 1999 

(Appl. no. 25390/94) and Wille v. Liechtenstein, (Grand Chamber) 28 October 1999 (Appl. 
no. 28396/95). 
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7.3.2.2  Proportionality

The key tool for the Court to decide whether the different treatment is objectively and 
reasonably justified is a balance test. It turned out that the Court will most probably 
apply a lenient test due to the wide margin of appreciation. Therefore, it seems logical 
that the outcome of the balance from a discrimination perspective will be the same 
as the one from a freedom of religion perspective. On the one hand, there is the 
fundamental right of the applicant not to be discriminated. On the other hand, there 
is the interest of the state to protect state neutrality and gender equality. It can be 
concluded that it is most conceivable that the Court will find that the latter interest is 
more compelling than the first. 

7.4 conclusIon

In this Chapter the Islamic headscarf case is approached from two perspectives. The 
first and most prominent one is the perspective of the right to freedom of religion. 
The Court has already dealt with several headscarf issues. Most of these took place 
in an educational setting involving pupils and students. One of the headscarf cases is 
most compelling to take note of, namely the Dahlab case. In this case an employee 
was forced to unveil at work. The headscarf cases show the great importance the 
Court attaches to the principle of state neutrality. In addition, the Court has made 
striking statements about the Islamic headscarf as a symbol. It has considered that 
this symbol does not stand well with gender equality. Taking into account these two 
starting points in combination with a wide margin of appreciation and the additional 
factor that the Court may also consider its reputation as a supervisory court, it does 
not seem unlikely that the ECtHR would dismiss the applicant’s claim in the case 
study under review. 
 The second perspective that was looked upon was the right not to be discriminated 
against. So far, the Court has not addressed any of the headscarf cases under the 
heading of religious discrimination. However, it has considered the option of sex 
discrimination in Dahlab. In this case the Court dismissed the claim in the first 
test of demonstrating a difference in treatment without taking into account the 
disproportional effects the measure might have on women compared to men. Future 
headscarf cases may demonstrate a different approach, since the concept of indirect 
discrimination is finding more solid ground in the system of the ECHR. But, even 
when the Court would take into account the concept of indirect discrimination it is 
uncertain that the outcome of the case would be different to the one in Dahlab. After 
all, it is expected that the Court provides Contracting States with a wide margin of 
appreciation. So even when a disparate impact on Muslim women would be accepted, 
the case could still fail in the justification part, for the same reasons as the state 
successfully appealed to the limitation clause of Article 9(2) ECHR.
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8.1 IntroductIon

Parts I and II of this research presented an analysis of the legal framework of two 
European regimes that are capable of dealing with cases of alleged discrimination 
or alleged interference with religious freedom in the public work sphere, such as 
the Islamic headscarf issue. These parts focused on the assessment of the European 
Courts. Considering the background of this research, the different responses to 
multicultural issues across Europe and the expansion of EU equality law the analysis 
was directed at the Courts’ assessment of claims of discrimination on grounds of 
sex, race and/or religion in public employment. The primary objective of Parts I and 
II was to analyse the crucial elements in the Courts’ assessment.1 In this way, an in-
depth comparison in the current Part III is most effective. 
 This Chapter examines the similarities and differences between the approaches 
of the European Courts towards discrimination in public employment on grounds 
of sex, race and/or religion. Firstly, the comparison focuses on an overview of 
similarities and differences between the structures of the non-discrimination 
provisions (section 8.2). Secondly, the similarities and differences of the concepts 
of discrimination are discussed (section 8.3). It can already be highlighted that the 
concept of indirect discrimination forms an important topic in the discussion. The 
third and fourth sections of this Chapter examine the Courts’ usage of the two-part 
assessment model for establishing discrimination. The comparison begins with 
the Courts’ approach to the question whether there is a difference in treatment 
(section 8.4). Subsequently, the similarities and differences of the second part of 
the test, namely the justification part, are examined (section 8.5). As discussed in 
Parts I and II, the principle of proportionality often forms a crucial element in the 
justification tests. It will, therefore, be particularly interesting to observe whether the 
Courts’ assessment of this principle shows any differences. In addition, important 
in the discussion on the proportionality issue is the comparison of the intensity of 
the assessment of both Courts (section 8.5.4). Further, it is important to consider 
the different usage of the margins of appreciation and discretion, which, as has been 
discussed in Parts I and II, often holds a decisive position in the Courts’ assessment 

1 Read Chapter 1 for a discussion on the rationale of selecting crucial elements in the assessment of 
the Courts.
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of proportionality (section 8.5.5). Lastly, the factors that trigger the strictness of 
assessment are compared (section 8.5.6).

8.2 sImIlArItIes And dIfferences In structure 
8.2.1 Detailed Framework v. General Framework

The three non-discrimination Directives provide a detailed explanation as to the 
meaning of the prohibition of non-discrimination and its exceptions, what steps 
should be taken to combat discrimination and promote equality etc. The elaborateness 
of the framework is rather logical considering the characteristic of Directives in 
general.2 Directives set out certain goals that must be achieved in all Member States. 
The purpose of the non-discrimination Directives is to put into effect in the Member 
States the principle of equal treatment.3 These principles are pursued by creating 
a legal framework to combat discrimination, but also by, for instance, promoting 
equality through social dialogue.4 
 Despite the high level of detail in the provisions, the Directives, nevertheless, leave 
room for (uniform) interpretation by the ECJ. Still, there is some room left for diversity 
between Member States.5 Firstly, the method of implementing the Directives is left 
to the Member States.6 Directives thus leave some discretion to the Member States as 
to the means of implementation appropriate to their diverse legal traditions. This is 
also expressed in Article 288 TFEU, which reads: “[a] directive shall be binding, as to 
the result to be achieved, upon each Member State to which it is addressed, but shall 
leave to the national authorities the choice of form and methods”. Further, the non-
discrimination Directives lay down minimum requirements.7 Consequently, diversity 
between the Member States is allowed as long as it goes above the minimum level 
of protection. In addition, some provisions in the Directives leave room for diversity 
between states. For instance, as regards Northern Ireland, a provision was created to 
accommodate the under-representation of one of the major religious communities in 
the police service and schools (teachers).8 Finally, the exceptions to discrimination 

2 See the EU search engine Eur-lex for an overview of possible legal acts, the EU decision-making 
procedures and the different players in the Community system, available at: http://eur-lex.europa.eu/
en/droit_communautaire/droit_communautaire.htm#1 (last accessed 10 August 2012).

3 Art. 1 of Directives 2000/43 and 2000/78. Art. 1 of Directive 2006/54 also adds the principle of 
equal opportunities.

4 Arts. 11 and 12 of Directive 2000/43; arts. 13 and 14 of Directive 2000/78 and Chapter 2 of Directive 
2006/54.

5 The relationship between the type of legislation and the margin of appreciation/discretion will be 
dealt with in more detail in section 8.5.5.4.

6 See arts. 16, 18 and 33 of Directives 2000/43, 2000/78 and 2006/54.
7 See arts. 8, 27 and 6 of Directives 2000/43, 2000/78 and 2006/54. 
8 Art. 15 of Directive 2000/78.
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include a proportionality test. This is an open formulated test, which allows for an 
assessment of the facts and circumstances in each case. 
 A first glance at the ECHR already shows a considerable difference in structure 
compared to the European non-discrimination framework.9 Different from the detailed 
framework of the EU non-discrimination Directives, Article 14 ECHR and Article 1 of 
Protocol no. 12 contain a general and open-textured provision of non-discrimination. 
There are no written criteria as to how to interpret the prohibition of discrimination, 
its exceptions etc. There is also no distinction made between the concepts of direct 
and indirect discrimination.10 The general nature of the above-mentioned provisions 
of the ECHR corresponds with the character of the Convention.11 The ECHR was 
created shortly after the Second World War.12 It first and foremost provides mostly 
negative rights and lays down standards to which Signatory States must conform. The 
open structure of its provisions has supported a flexible and evolving interpretation of 
the rights and freedoms set forth in the Convention.13 The provisions permit variations 
of interpretation in time and in space.14 Van Dijk a.o. state: “[i]n view of its character 
the Convention would seem to contain the germs for a gradual development into 
a common legal system for Contracting States”.15 It has been the ECtHR’s task to 
“germinate” the general provisions into a solid and workable framework of human 
rights law. Accordingly, the ECtHR has developed the concept of discrimination and 
the legal criteria to be applied as a standard of review in individual cases. Note that 
the case law of the ECtHR is quite casuistic.

8.2.2 Non-Discrimination Grounds: Closed List v. Open-Ended List

The detailed EU non-discrimination Directives only protect a limited number of 
grounds. In contrast, the open-ended structure of the non-discrimination provisions 
of the ECHR is also reflected in the open-ended list of non-discrimination grounds. 
In itself, the fact that the ECHR protects more grounds than the EU Directives does 
not necessarily lead to the conclusion that broader protection is offered.16 All things 

9 E.g., compare art. 14 ECHR and art. 1 of Prot. no. 12 to the ECHR to arts. 2 of Directives 2000/43, 
2000/78 and 2006/54.

10 Art. 14 ECHR and art. 1 of Prot. no. 12 to the ECHR merely refer to “discrimination”. 
11 Consider the preamble to the ECHR: “the purpose of the Convention was […], within the framework 

of the Council of Europe, to lay down certain human rights, proclaimed in 1948 by the United Nations 
in the Universal Declaration of Human Rights, in a binding agreement, and at the same time to 
provide for supervision of the observance of those human rights provisions”. Van Dĳk a.o. 2006, p. 4.

12 For a fuller survey of the ECHR, read Van Dĳk a.o. 2006, pp. 1-93. The ECHR was signed in 1950 
and entered into force in 1953.

13 The ECtHR interprets the Convention not only as rights that respect, but also as rights that protect, 
fulfil and promote. See, e.g., Van Dĳk 1998.

14 See Brems 1996, p. 295.
15 Van Dĳk & Van Hoof 1998, p. 18.
16 In addition, consider that there is a whole range of Directives offering protection to the grounds 
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considered, a national measure that differentiates on the basis of a ground that is not 
listed in one of the EU Directives might still be covered by the Directives, namely 
by the concept of indirect discrimination. For instance, a language requirement can 
have the effect of differentiating on grounds of nationality and/or race. Additionally, 
grounds such as colour or birth are very much related to the ground of race or ethnic 
origin, which may result in these grounds being covered by Directive 2000/43.
 However, it is important to bear in mind that the approach of the ECJ to assess a 
case from the perspective of direct or indirect discrimination may be decisive for the 
outcome of a case. It will be discussed below that the requirements for demonstrating 
different treatment (test I) differs depending on the concept of discrimination (direct 
or indirect).17 Furthermore, there are only limited exceptions possible for direct 
discrimination (test II).18 
 Therefore, on the one hand, the feature “closed list of grounds versus open-ended 
list of grounds” does have an effect on the chosen assessment model of the Courts: 
that of direct or indirect discrimination. On the other hand, whether this difference 
leads to a substantial difference in the assessment itself and the outcome thereof is the 
essential question that must be addressed. It can, for instance, surely be imagined that 
the result of the ECtHR’s assessment of a case of a direct difference in treatment on 
grounds of race is similar to the result of the ECJ’s assessment of a case of an indirect 
difference in treatment on grounds of race. There would only be a potential conflict 
in the approach when the actual assessment of the Courts differs.

8.2.3	 Specific	Exceptions	v.	the	Objective	Justification	Clause

Besides the difference between the regimes in terms of a closed list and an open-
ended list of grounds, there is another difference in structure that catches the eye. 
In the EU non-discrimination regime, a case of direct discrimination on grounds 
of sex, race or religion can only be justified by an explicit exception provided in 
the Directives. Relevant to discuss in this research is the GOR exception that is 
provided for all grounds.19 In addition, a broad exception is laid down in Article 2(5) 

listed in Directives 2000/43, 2000/78 and 2006/54 that are not discussed in this research, such as 
Directive 1997/81 on part-time work, O.J. 1998, L 14/9; Directive 1999/70 on fixed-term work, O.J. 
1999, L 175/43 and Directive 2008/104 on Temporary Agency Work, O.J. 2008, L 327/9. See also 
Chapter 2. 

17 Section 8.4.
18 Note that Directive 2000/78 does provide a broad exception for direct discrimination in art. 2(5). 

This will be discussed in full detail in section 8.5. Further, note that art. 6(1) of Directive 2000/78 
concerning the ground of age also provides a general exception clause. However, a full discussion 
of this provision falls outside the scope of the research.

19 See art. 14(2) of Directive 2006/54, art. 4 of Directive 2000/43 and art. 4(1) of Directive 2000/78. 
Note that in this research the GOR exception is only relevant in cases of sex and race discrimination. 
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of Directive 2000/78, which only relates to the ground of religion.20 In contrast, the 
non-discrimination regime of the ECHR provides an objective justification test for 
direct, as well as, indirect discrimination. In the following it will become clear what 
this difference means for the assessment of the Courts.

8.3 the concePts of dIscrImInAtIon

8.3.1 The Concepts of Direct and Indirect Discrimination

In both the EU and ECHR systems direct and indirect discrimination are recognized 
concepts. In the EU system, the concept of indirect discrimination has been developed 
by the ECJ, particularly in the context of sex discrimination and part-time work.21 
Examples of landmark cases in this field are Jenkins, Bilka-Kaufhaus, Rinner-Kühn 
and Seymour-Smith.22 Finally, the concept has found its way into legislation since 
the Burden of Proof Directive of 1997.23 Directives 2006/54, 2000/43 and 2000/78 
provide a new definition of indirect discrimination.
 In comparison, in the ECHR system the concept of indirect discrimination is 
relatively new.24 It was not until 2005 that the ECtHR expressly started using this 
concept in its case law.25 Prior to this year, the ECtHR would use “discrimination” 
without distinguishing between direct or indirect discrimination.26 It is conceivable 

20 This exception also applies to the grounds of age, disability and sexual orientation. Nevertheless, the 
focus is on the ground of religion.

21 See Barnard 2006, p. 209 and Burri & Prechal 2008, p. 16. This concept has also been developed in 
connection with discrimination on grounds of nationality.

22 ECJ, Jenkins, 1981 (Case no. C-96/80); ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84); ECJ, 
Rinner-Kühn, 1989 (Case no. C-171/88) and ECJ, Seymour-Smith, 1999 (Case no. C-167/97). See 
also Chapter 2, section 2.4.2 and Chapter 3, sections 3.2.2 and 3.7.

23 The first legislative definition of indirect discrimination was laid down in art. 2(2) of Directive 97/80/
EC (Burden of Proof Directive), O.J. 1998, L 14/6.

24 See also Chapter 6, section 6.3 for a discussion of the concept of indirect discrimination in the 
system of the ECHR. 

25 In 2000, in the Thlimmenos v. Greece case, the ECtHR for the first time recognized that art. 14 
ECHR also covers situations in which persons in different situations have been treated alike. The 
ECtHR still did not use the phrase “indirect discrimination”, but the decision did, as Schiek puts it: 
“[specify] that Article 14 ECHR obliges State Parties not only to treat equals equally, but also to treat 
unequal cases differently, thus demonstrating that formally neutral provisions may be considered 
as discrimination under the ECHR without using the concept of indirect discrimination”. Schiek 
2007, p. 342. In the case Hoogendijk v. the Netherlands the ECtHR referred explicitly to the concept 
of indirect discrimination. In the Grand Chamber case of D.H. a.o. v. Czech Republic the ECtHR, 
for first time, found a measure to be indirectly discriminatory. ECtHR, Thlimmenos v. Greece 
(Grand Chamber), 6 April 2000 (Appl. no. 34369/97); ECtHR, Hoogendijk v. the Netherlands 
(admissibility), 6 January 2005 (Appl. no. 58641/00) and ECtHR, D.H. a.o. v. the Czech Republic 
(Grand Chamber), 13 November 2007 (Appl. no. 57325/00). 

26 In the EU system, the Treaty of Lisbon also mainly refers to the concept of discrimination without 
making a differentiation. There is one reference to indirect discrimination as regards customs duties 
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that one of the reasons for the slower development of the concept of indirect 
discrimination in the ECHR system is related to the open-ended list of non-
discrimination grounds in Article 14 ECHR and Article 1 of Protocol no. 12. The 
concept of indirect discrimination is simply less pertinent in a system with an open-
ended list of grounds compared to a system with a limited set of grounds, such as 
the EU system.27 It is still uncertain, however, whether the ECtHR makes such a 
clear distinction between the two types of discrimination and their legal frameworks, 
as is the case in the EU non-discrimination regime. This may be the result of the 
texts of the provisions, namely the ECHR merely mentions discrimination and the 
Directives specify the type of discrimination. Of course, the ECtHR now accepts 
the concept of indirect discrimination in cases where the effect of a neutral measure 
causes a disproportionate disadvantage. But does the ECtHR expressly qualify the 
other form of discrimination as direct discrimination? It follows that it is important to 
bear in mind that, in general, the ECtHR’s point of departure is that there is alleged 
discrimination and that this is understood to mean direct discrimination in EU terms.28

8.3.2 The Point of Departure of the Courts: Direct or Indirect Discrimination?

Prior to the ECJ’s assessment of whether there is discrimination in a particular case, 
the Court decided from what point of view a case must be assessed. This, mostly 
implicit, decision determines the applicable assessment model, that of direct or indirect 
discrimination. The ECtHR, similarly, decides upon the point of departure. It should 
be recalled that this decision is important, because, in both European systems, there 
are differences between the criteria of the assessment models of direct and indirect 
discrimination.29 For instance, the tests to establish a difference of treatment in cases 
of alleged direct discrimination are different compared to cases of alleged indirect 
discrimination. Further, in the EU framework of direct discrimination, differential 
treatment can only be justified by explicit exceptions, whereas the definition of 
indirect discrimination includes a broad objective justification clause. Consequently, 
the decision on the ECJ’s and ECtHR’s point of departure may be decisive for the 
end-result of a case. 
 It is important to realize that the decision of the Courts as to whether a case 
should be assessed within the framework of direct or indirect discrimination is 

imposed on goods (art. 200(5) TFEU). The reference to “discrimination” may be seen as an umbrella 
term. Tobler 2005, p. 56. 

27 There have only been a very limited number of ECtHR cases that could be considered as indirect 
discrimination. Gerards states that this is also a reason why the ECtHR had an unclear position 
towards indirect discrimination for such a long time. Gerards 2005, p. 115. 

28 Note that in a recent handbook written by the CoE (and FRA) a clear distinction is made between 
direct and indirect discrimination: FRA & ECtHR 2011, pp. 21-30.

29 See Parts I and II of this research.
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not always the same. The ECJ may assess a particular case from the viewpoint of 
indirect discrimination, while the ECtHR would consider the same case under the 
heading of (direct) discrimination. Consequently, it is not only necessary to examine 
the similarities and differences between the approaches of the Courts in cases of 
direct discrimination and indirect discrimination. It must also be examined what the 
similarities and differences are between the ECJ’s approach to indirect discrimination 
and the ECtHR’s approach to direct discrimination.
 In the following, cases of alleged discrimination are clustered into three 
types of situations. In each situation the formulation of the national measure and 
the non-discrimination ground involved point the Courts in the direction of what 
discrimination framework to use. Throughout this Chapter, these situations must be 
recalled in order to understand the impact of the similarities and differences between 
the ECJ’s and ECtHR’s approaches to discrimination in public employment. 

8.3.2.1  Direct Discrimination (EU) v. (Direct) Discrimination (ECHR) 

In situation I, national measures make an explicit reference to one of the grounds 
mentioned in the exhaustive list of grounds in the EU non-discrimination Directives, 
such as sex, race and religion. Both European Courts would consider that such 
measures refer to a direct difference of treatment. The measures are, in any case, not 
qualified as neutral. Thus, the point of departure is the concept of direct discrimination.

Sex, Race, 
Religion

Ground of  
Distinction

EU: Direct  
Discrimination

ECHR: Direct 
Discrimination

Figure 8.1. Situation I.

For example, the police are recruiting new officers and post a job advertisement 
asking for young athletic male candidates. This advertisement clearly makes a direct 
difference on grounds of sex and age. Note that, as said above, the ECtHR most 
probably would not explicitly refer to the concept of direct discrimination, but instead 
would merely refer to discrimination.
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8.3.2.2  Indirect Discrimination (EU) v. Indirect Discrimination (ECHR)

In situation II, the concept of indirect discrimination comes into play in both the 
EU and the ECHR system. This occurs when a measure is truly neutral, thus it has 
a general character without containing any criterion that differentiates. Its effect, 
however, is to create a disproportionate disadvantage to a person or a group of persons 
with a specific characteristic. The point of departure of the Courts’ assessment is that 
of indirect discrimination.30

Effect of a 
Neutral 
Measure

Ground of  
Distinction

EU: Indirect  
Discrimination

ECHR: 
Indirect 

Discrimination

Figure 8.2. Situation II.

The classic example is a measure that forbids anyone from sleeping under bridges 
and begging on the streets. This is a neutral rule, but when the effect of the measure 
is looked upon it becomes apparent that the rule disproportionately disadvantages 
certain groups of people, like perhaps Roma people. Another example is the case 
D.H. a.o. v. Czech Republic, which has already been discussed in Chapter 6.31 In this 
case all primary schoolchildren in the Czech Republic had to take a psychological test 
to help decide to what secondary school they had to go: a special or a normal school. 
This obligation was worded neutrally, but it turned out that approximately 56% of the 
special schools were filled with Roma children. While, at the normal primary school, 
only 2.26% of the children were of Roma origin.32 It appeared that the psychological 
test had the effect of disadvantaging Roma children compared with other children.

30 Note that the measure must cause a particular disadvantage to a person or a group having a particular 
race or ethnic origin, sex, religion or belief (disability, age, or sexual orientation). Otherwise the 
situation would not fall within the material scope of the EU non-discrimination Directives.

31 ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00).
32 See for the exact statistics: ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 

2007 (Appl. no. 57325/00) paras. 18 and 190.
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8.3.2.3  Indirect Discrimination (EU) v. (Direct) Discrimination (ECHR) 

In situation III, national measures make an explicit reference to a ground that is 
not (directly) covered in the EU non-discrimination Directives, but is covered by 
the non-exhaustive list of grounds in Article 14 ECHR and Article 1 of Protocol 
no. 12, such as the grounds of language, disease, genes, property, political opinion 
or profession. In general, the EU framework of direct discrimination is not available, 
because the measures are formulated “neutrally”.33 Nonetheless, there are some 
exceptions. In short, the framework of direct discrimination applies when a neutral 
criterion is considered intrinsically connected to a non-discrimination ground, such 
as pregnancy (Dekker).34 Additionally, the criteria of direct discrimination apply 
when neutral measures have the same exclusive effect (by force of law) as explicit 
measures.35 For instance, in the case Nikoloudi only full-time employees could be 
appointed as an established member of staff. The category “cleaner” was a part-time 
job and could only, by legal regulation, be performed by women. The ECJ decided 
that when a category of workers, which under national rules had the force of law, is 
composed exclusively of women and this category is excluded from the possibility 
to become an established member of staff, this constitutes direct discrimination, even 
though the criterion is formulated in a neutral manner.36 Apart from these exceptions, 
a case is assessed in the framework of indirect discrimination when measures are 
formulated neutrally. In such instances, neutral measures may (indirectly) have 
caused a disadvantage based on a ground covered by the exhaustive list of grounds in 
the EU non-discrimination Directives.
 The ECtHR would, generally, not approach the above situation in a similar manner. 
In contrast to the ECJ, the ECtHR would, overall, approach this situation as potential 
discrimination in the sense that the measure would make a direct difference based on 
one of the grounds protected under Article 14 ECHR and Article 1 of Protocol no. 12. 
This is quite logical considering that in the ECHR non-discrimination regime the list 
of grounds is non-exhaustive. For example, a national measure requires civil servants 
to speak Dutch. As a consequence, all non-Dutch speakers are dismissed. The ECtHR 
could assess the discrimination claim in the framework of (direct) discrimination, 
namely the measure makes a direct distinction on grounds of language. In any 

33 See Chapter 3, section 3.2 for an elaborate discussion of the criteria that are used to determine the 
correct assessment model.

34 ECJ, Dekker, 1990 (Case no. C-177/88). See also, e.g., ECJ, Handels- og Kontorfunktionærernes 
Forbund I Danmark v. Dansk Arbejdsgiverforening, 1989 (Case no. C-179/88) para. 13; ECJ, 
Habermann-Beltermann v. Arbeiterwohlfahrt, 1994 (Case no. C-421/92); ECJ, Webb v. EMO Air 
Cargo, 1994 (Case no. C-32/93); ECJ, Sari Kiiski v. Tampereen kaupunki, 2007 (Case no. C-116/06) 
para. 55 and ECJ, Kleist, 2010 (Case no. C-356/09). See also Tobler & Waaldijk 2009, p. 737.

35 ECJ, Nikoloudi, 2004 (Case no. C-196/02) and ECJ, Maruko (Grand Chamber), 2008 (Case no. 
C-267/06). See Tobler 2008, pp. 7, 48-50 and Tobler & Waaldijk 2009, pp. 737-740.

36 ECJ, Nikoloudi, 2004 (Case no. C-196/02) para. 40. See also Chapter 3, section 3.2.2.
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case, the measure is not “neutral”. In comparison, the ECJ does not have the legal 
tool to assess discrimination on grounds of language (under the heading of direct 
discrimination). However, it can be argued that a “neutral” language requirement 
constitutes a particular disadvantage on grounds of race (or nationality). Thus, the 
ECJ could assess the claim in the framework of indirect discrimination. In sum, in 
situation III, the ECJ would accept a measure as neutral, while the ECtHR would 
consider the same measure as making a direct difference. 

Language, 
Colour, Birth, 
Profession etc.

Ground of  
Distinction

EU: Indirect  
Discrimination

ECHR: Direct 
Discrimination

Figure 8.3. Situation III.

However, note that since the express acknowledgment of the concept of indirect 
discrimination by the ECtHR it may very well be possible that it would be more 
successful for an applicant to plead indirect discrimination based on a suspect 
ground, such as race, instead of claiming discrimination based on the ground that the 
measure involved refers to, such as language.37 A good example is the case Oršuš a.o. 
v. Croatia.38 In this case the Grand Chamber of the Court considered that the national 
measure affected Roma persons (race or ethnic origin) indirectly, and subsequently, 
used a very weighty reasons test. Interestingly, eight dissenting judges stated that there 
was a difference in treatment on grounds of language and, therefore, the Contracting 
States should have enjoyed a wide margin of appreciation. Accordingly, the national 
measure should have been considered justified.39 
 The result of the difference between a closed list and an open-ended list of grounds 
is that in the EU system the concept of indirect discrimination plays a larger role 
than in the system of the ECHR. It seems that the concept of indirect discrimination 
covers more situations in the EU system compared to the ECHR system.40 It is not 

37 It already became clear in Part II that the applicant’s burden of proof is generally easier to satisfy in 
cases that involve suspect grounds. 

38 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03).
39 Dissenting Opinion in ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 

15766/03).
40 As stated above, the concept of indirect discrimination is less pertinent in a non-discrimination 

system that works with a non-exhaustive list of grounds. 
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yet clear what the implication of this conclusion will be, because it remains to be seen 
whether there is a difference between the ECJ’s assessment of indirect discrimination 
compared with the assessment of (direct) discrimination by the ECtHR.

8.4 comPArIng test I: demonstrAtIng A dIfference In treAtment

Both European non-discrimination frameworks provide a similar two-part assessment 
model for establishing discrimination. The first part of the test of discrimination, test I, 
is aimed at establishing whether there has been a difference in treatment based on a 
prohibited ground. This part of the test places the burden of proof on the applicant. In 
both non-discrimination regimes this test is crucial for establishing discrimination.41 
If, in a particular case, the applicant is unable to satisfy this requirement the Courts 
normally conclude that the claim of discrimination fails. 
 In the following, the similarities and differences between the tests to establish 
different treatment are examined. The section is divided into three subsections 
following the three described situations above. It is important to mention that, as 
a consequence of making such a division, difficulties that may be encountered by 
applicants in test I are discussed in the subsection on direct discrimination, whereas 
these difficulties may also be relevant when a case is assessed in the framework of 
indirect discrimination.

8.4.1 Cases of Direct Discrimination

8.4.1.1  The Comparison of the Comparability Tests

In the EU, the test for establishing a difference in treatment is given in the non-
discrimination Directives themselves: “[d]irect discrimination shall be taken to occur 
where one person is treated less favourably than another is, has been or would be 
treated in a comparable situation on grounds of [one of the characteristics listed in the 
Directive]”.42 As discussed in Part I of this research, this so-called comparability test 
consists of, in general, the criteria of less favourable treatment and the identification 
of a comparator.43 A comparator is a similarly situated person that has a different 
characteristic than the applicant (in terms of sex, race or religion). As regards 
statistical evidence to demonstrate comparability, Makkonen states: “[t]he use of 
statistical evidence is usually not required for the purposes of making a prima facie 
case of discrimination, as it is enough to show that only one individual has been 
treated unfairly in comparison with another”. The exceptions to this rule are cases 

41 See, e.g., Ellis 2005, p. 95.
42 See art. 2(1)(a) of Directive 2006/54 and arts. 2(2)(a) of Directives 2000/43 and 2000/78.
43 Chapter 3, section 3.3. 
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where it is difficult for an applicant to adduce prima facie evidence of discrimination. 
For instance, when there is structural discrimination.44

 Similarly, it is settled case law by the ECtHR that there must be a difference 
in the treatment of persons who are placed in a comparable situation or analogous 
situations.45 Thus, it seems that the comparability tests of the ECJ and ECtHR are 
for a large part the same. In addition, the difficulties applicants may encounter with 
regard to this test are also quite similar. Still, three issues must be highlighted to 
which the approaches of the European Courts may differ. A fourth issue, namely the 
test of disadvantage by the ECtHR, is discussed separately.
 Firstly, it is unclear whether the ECtHR requires less favourable treatment to 
be shown, as the EU requirement does. It seems that demonstrating less favourable 
treatment, therefore establishing that an individual is actually disadvantaged, requires 
slightly more proof than showing that an individual is treated differently.46 However, 
most probably this is an implicit requirement in the ECHR system, considering the 
victim requirement and the fact that without a minimum level of disadvantage a 
complaint would seem unlikely.47 The requirement that an individual is treated less 
favourably is also assumed by academics and European regimes themselves.48 
 Secondly, a comparison of the academic literature and European case law on the 
consistency of the European Courts paints the picture that the ECJ is more consistent 
in applying the comparability test than the ECtHR. Among others, Arnadóttir, 
Gerards and Van Dijk a.o. put forward that the ECtHR has not been very consistent 
in applying the comparability test.49 For example, in some cases the ECtHR uses the 
argument that a comparator is not in a similar situation in test II (justification) instead 
of applying it correctly in test I.50 Besson states “the ECtHR almost systematically 
postpones the assessment of comparability of the situations at hand to the justification 
phase. There are a few exceptions, of course, as when the lack of comparability is 
used to dismiss a case”.51 In, for instance, Rasmussen v. Denmark the Court did 
conclude that there was a difference in treatment between the applicant (husband) 
and his former wife concerning the possibility of instituting (national) proceedings 

44 Makkonen 2007, pp. 31 and 32.
45 See, e.g., ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 a.o.) and ECtHR, Lithgow 

a.o. v. the UK, 8 July 1986 (Appl. nos. 9006/80 a.o.) para. 177. See Gerards 2005, pp. 121-137 for a 
full analysis of the ECtHR’s comparability test.

46 It means that the treatment must attain a certain level of severity before it falls within the scope of 
the non-discrimination provisions. See, e.g., Janis, Kay & Bradley 2008. 

47 Arts. 34 and 35(3)(b) ECHR. See also, e.g., Van Dĳk a.o. 2006, p. 184 and Edel 2010, pp. 11-15.
48 See, e.g., Bell 2007, p. 189 and FRA & ECtHR 2011, p. 22.
49 Arnardóttir 2003, pp. 39 and 54; Gerards 2005, pp. 123-137 and Van Dĳk a.o. 2006, p. 1036. See 

also Macdonald, Matscher & Petzolf 1993, pp. 585-587 and Koldinská 2011a, p. 17.
50 See, e.g., Van Dĳk a.o. 2006, pp. 1038-1039 with a reference to, among others, ECtHR, VGT Verein 

gegen Tierfabriken, 28 June 2001 (Appl. no. 24699/94) paras. 84-89. See also Edel 2010, p. 89.
51 Besson 2008, pp. 664 and 665.
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to contest the applicant’s paternity of a child. However, as regards the “similar 
situation requirement” the Court stated that it would assume that the difference was 
made between persons placed in an analogous situation and continued with test II 
(justification) without further explication.52 In other cases a difference in treatment is 
established without discussing a comparator, unless it is evident that the groups are 
in a non-comparable situation.53 This is often the case when suspect grounds, such as 
sex and race, are involved.54 According to Gerards, “the Court only pronounces an 
explicit judgement on comparability if there is a real reason to doubt its presence or if 
such a judgement fits in well with the reasoning that supports the result that the Court 
wishes to reach”.55 It is submitted that the inconsistencies are the result of the very 
casuistic nature of the judgements of the ECtHR.56 
 Nevertheless, the ECJ, in some cases, also skips the comparability test.57 So far, 
though, the ECJ has not used the classification of suspect and non-suspect grounds 
and, thus, does not link the absence of the comparability test to this classification. In 
what types of cases is the comparability test not carried out then? Tobler, for example, 
states: “[i]n EC law there are some, if only a few, cases where comparability is not a 
precondition for a finding of discrimination, notably those concerning discrimination 
on grounds of pregnancy (though even this point is disputed) […]”.58 For instance, in 
the well-known Dekker case, which was about a refusal to employ a pregnant worker, 
the ECJ found a direct difference of treatment without requiring a comparator. It 
was considered that a similarly situated comparator did not exist, because of the 
simple fact that men cannot become pregnant.59 In addition, the fact that there was 
no male candidate for the position did not alter the decision of the Court.60 Still, it 
seems that the ECJ tries to apply the comparability test in a more consistent manner. 
With respect to that, Bell states: “[a]longside the struggle to maintain consistency in 
this field, the Court has rejected attempts to extend the Dekker approach into other 
situations not related to pregnancy”.61 Interestingly, Linos draws a parallel between 
the Dekker case and the Feryn case.62 This latter case dealt with a Belgian company 
that sold and installed sectional doors. The director of the company publicly stated 

52 ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 8777/79) paras. 34 and 35-37.
53 See, e.g., Gerards 2005, p. 130 and Van Dĳk a.o. 2006, p. 1038 with references to ECtHR, Abdulaziz, 

Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 a.o.). 
54 See, e.g., Gerards 2005, pp. 130-133 and Van Dĳk a.o. 2006, p. 1038.
55 Gerards 2005, p. 135.
56 Ibid., p. 127.
57 See, e.g., Bell 2007, pp. 215-218. 
58 Tobler 2005, p. 46.
59 ECJ, Dekker, 1990 (Case no. C-177/88).
60 ECJ, Dekker, 1990 (Case no. C-177/88) para. 2.
61 Bell 2007, p. 217.
62 Linos 2010, pp. 157 and 158. ECJ, Feryn, 2008 (Case C-54/07). 
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that the company did not hire immigrants and “we aren’t looking for Moroccans”.63 
The reason for this practice was that, according to the director, it would otherwise 
put the company out of business due to customers’ preferences. The ECJ decided that 
the statement constituted direct discrimination on grounds of race or ethnic origin. 
Therefore, it can be said that discrimination against immigrants/Moroccans is direct 
discrimination on grounds of race or ethnic origin, equivalent to discrimination 
against pregnant persons constituting direct discrimination on grounds of sex.64

 It is also important to note that, similar to the ECtHR, there may be a probability 
that the ECJ, in sensitive fields of law and/or policy, uses the argument that two 
categories of persons are not comparable to avoid delving deeper into the sensitive 
issue. In addition, because direct discrimination does not have an objective justification 
clause, the ECJ may be forced to argue that there is no comparability in order to avoid 
finding discrimination.65 For instance, the case Österreichischer Gewerkschaftsbund 
concerned an Austrian law that, in short, calculated termination payments.66 In the 
calculation, the length of service periods of both civilian and military service were 
taken into account. This service was largely fulfilled by men. However, periods of 
parental leave, that were taken by women, were not taken into account. The ECJ 
found that the two situations were not comparable.67 The ECJ argued that parental 
leave is taken voluntarily by a worker and does not have the same purpose as 
maternity leave. In contrast, the performance of national service is compulsory and 
is not motivated by the individual interests of the worker, but by a national interest. 
This decision has received criticism in academic literature, because “the ECJ seems 
to revive a feminist classic, the differentiation between private and public interest, 
considering that military service and civilian services, even if done voluntarily, are 
in the public interest, whereas taking leave to spend more time with one’s child is a 
private affair”.68 In addition, the ECJ seems to address the case from the viewpoint of 
direct discrimination, whereas it would have been more appropriate to consider the 
issue in the context of the objective justification test of indirect discrimination. This 
topic will be explored in more detail in the context of the margin of discretion69 and 
additionally in Chapter 10 in relation to the Islamic headscarf issue. 

63 ECJ, Feryn, 2008 (Case C-54/07) para. 18.
64 Linos 2010, p. 158.
65 See Costello & Davies 2006, p. 1575 with a reference to equal pay cases.
66 ECJ, Österreichischer Gewerkschaftsbund (Grand Chamber), 2004 (Case no. C-220/02). See also 

ECJ, Birds Eye Walls, 1993 (Case no. C-132/92). In the latter case the ECJ ruled that awarding a 
bridging pension to men at 60 and to women at 65 was not discriminatory, because men and women 
were not in a comparable situation as regards retirement ages. Costello & Davies 2006, p. 1580.

67 ECJ, Österreichischer Gewerkschaftsbund (Grand Chamber), 2004 (Case no. C-220/02), para. 64. 
See also ECJ, Nicole Wippel v. Peek & Cloppenburg GmbH & Co. KG (Grand Chamber), 2004 
(Case no. C-313/02).

68 Schiek 2007, p. 469. See also, e.g., Costello & Davies 2006, p. 1580.
69 Section 8.5.5.
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 As said, when the threshold of comparability is reached there are almost no 
options to justify the treatment. Sometimes this seems undesirable. Take the Tele 
Danmark case.70 In this case the applicant was appointed for six months and could 
only work for two and a half months because of her pregnancy. Different treatment on 
grounds of pregnancy is considered to be direct sex discrimination. In such a case, no 
justification is possible. Indeed, the ECJ found the measure in question to be directly 
discriminatory. Another example is the Busch case.71 In this case a woman wanted to 
return to work from parental leave early. She did not inform her employer that she 
was again pregnant, apparently in order to claim a higher pregnancy allowance than 
she would have received when she remained on parental leave. The ECJ ruled that 
she was not required to inform her employer of the pregnancy, because the employer 
may not take the pregnancy into consideration.72 
 A third difficulty that is encountered in both European systems is the identification 
of a comparator who is in a similar situation.73 Difficulties occur when, for instance, 
a workforce is predominately made up of women or when intersecting grounds are 
involved.74 To relax the comparability requirement, the EU legislature has explicitly 
allowed for hypothetical comparators in the non-discrimination Directives.75 However, 
note that the acceptance of hypothetical comparators does not solve all difficulties 
concerning comparators.76 To reiterate, in, for instance, the Allonby case, the ECJ 
did not accept a comparison across companies.77 In this case a female worker was 
dismissed from her job as a part-time lecturer at a college. She was then immediately 
rehired through a third company, a sub-contractor. As a result of this new construction 
her pay and other benefits decreased. Accordingly, Ms Allonby claimed indirect 
discrimination on grounds of sex. The ECJ ruled that “Article 141(1) EC [post-Lisbon, 
Article 157 TFEU] must be interpreted as meaning that a woman whose contract 
of employment with an undertaking has not been renewed and who is immediately 
made available to her previous employer through another undertaking to provide the 
same services is not entitled to rely, vis-à-vis the intermediary undertaking, on the 
principle of equal pay, using as a basis for comparison the remuneration received for 

70 ECJ, Tele Danmark, 2001 (Case no. C-109/00). 
71 ECJ, Busch, 2003 (Case no. C-320/01).
72 Ibid., para. 40. See also Costello & Davies 2006, p. 1s604 and Koldinská 2011, pp. 1622 and 1623.
73 See, e.g., Fredman 2002, p. 96 and Van Dĳk a.o. 2006, p. 1036.
74 Barnard 2006, p. 346. See also ECJ, Allonby, 2004 (Case no. C-256/01). The problem with 

intersecting grounds is discussed in full in Chapter 10.
75 See Chapter 3, section 3.3 for a discussion on hypothetical comparators. The words “would put” 

indicate that hypothetical comparators are accepted. 
76 Further, a hypothetical comparator makes it only possible to compare one characteristic at a time. 

Gay Moon, Multi-dimensional discrimination: justice for the whole person, available at: http://www.
rubensteinpublishing.com/default.aspx?id=1005479&printview=1 (last accessed 10 August 2012).

77 ECJ, Allonby, 2004 (Case no. C-256/01). See also Prechal 2004, p. 546 with a reference to the 
first case concerning “single source”, i.e. ECJ, Lawrence, 2002 (Case no. C-320/00). Read also 
Chapter 3, section 3.3 for a discussion on the difficulties concerning comparators. 
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equal work or work of the same value by a man employed by the woman’s previous 
employer”.78 The question is whether the ECtHR also allows hypothetical comparators. 
There is, as yet, no clear answer. So far, it seems that the ECtHR has not ruled upon this 
issue. 
 In addition to difficulties in finding a comparator, there is the issue of finding a correct 
comparator. With regard to this issue, it seems that in both European non-discrimination 
systems the applicant may encounter problems.79 Finding a correct comparator is, in 
general, rather straightforward in cases that concern sex discrimination.80 The opposite 
of women are obviously men and vice versa. It becomes more difficult to decide upon 
the correct comparator when the grounds race and religion are involved. Still, the Feryn 
case, concerning the ground of race or ethnic origin, shows that the ECJ did not place 
a high burden on the applicant to demonstrate different treatment. A public statement 
by the employer about his recruitment policy in not hiring immigrants/Moroccans was 
enough to establish a presumption of direct discrimination, which shifted the burden 
of proof.81 Contrary to the EU system, the ECHR system can avoid, in some cases, the 
whole problem of finding a (correct) comparator. Indeed, cases that involve religious 
discrimination in public employment may also be addressed under Article 9 ECHR, the 
right to freedom of religion provision. This provision does not require a comparison.82 

8.4.1.2  A Different Test applied by the ECtHR: the Test of Disadvantage 

As explained, the ECtHR differentiates between suspect and non-suspect grounds. 
It should be recalled that suspect grounds “immediately raise a suspicion of 
unreasonableness and prejudice”.83 Conversely, non-suspect grounds “do not 
immediately evoke such images of unfairness and are usually considered relatively 
tolerable criteria for distinction”.84 Significantly, when suspect grounds, such as sex 
and race, are involved it seems that the applicant’s burden of proof is more relaxed 
than when non-suspect grounds are involved. Indeed, as discussed above, this is 
reflected by the fact that the ECtHR accepts comparability in most cases, unless it is 
evident that the persons are in different situations.85 However, when discrimination 
based on a suspect ground is at stake, this not only (often) leads to the skipping of 
the comparability test. It also means that the state must put forward very weighty 
reasons to justify the differential treatment. According to Gerards, this results in an 

78 ECJ, Allonby, 2004 (Case no. C-256/01) para. 50.
79 Bell 2007, pp. 204-215. 
80 Nevertheless, as is discussed in Part I of this research, there are difficulties in establishing the correct 

comparator when a case concerns transsexuals.
81 ECJ, Feryn, 2008 (Case C-54/07) paras. 29-34.
82 This legal basis will be discussed in Chapter 9.
83 Gerards 2007, p. 36.
84 Ibid.
85 See Gerards 2005, p. 130; Van Dĳk a.o. 2006, p. 1038 and Janis, Kay & Bradley 2008, p. 476.
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uneven balance in the distribution of the burden of proof. For instance, even when the 
applicant was not affected by the measure, the state would still need to demonstrate 
very weighty reasons.86 Consequently, the ECtHR created an alternative test. Namely, 
applicants have to show that they have actually been disadvantaged and that there 
is a causal link between the disadvantage and the suspect ground.87 Nevertheless, it 
follows that this so-called “test of disadvantage” seems to be easier to meet than the 
“standard” comparability test. 
 By contrast, in the EU non-discrimination regime, the first part of the assessment 
of alleged discrimination is similar for all prohibited grounds, namely a comparability 
test is carried out.88 As said, the ECJ does not differentiate between suspect and non-
suspect grounds. However, it needs to be said that, so far, most non-discrimination 
cases have concerned the grounds of sex and age. The ECJ has not dealt with cases 
on religious discrimination and has sporadically dealt with cases on race, sexual 
orientation and disability discrimination.89 It is thus uncertain whether the ECJ 
would differentiate between grounds and the comparability test in future cases of 
discrimination. Nevertheless, the definitions of discrimination in the three Directives 
do not suggest such a differentiation.

It follows from the foregoing that when the grounds of distinction are listed in the 
EU non-discrimination Directives, the point of departure of both Courts is similar, 
namely (direct) discrimination. In both systems a comparability test is carried out. 
These tests seem quite similar. Further, the applicants encounter similar difficulties 
in both systems. 
 However, a difference is noticeable. From an analysis of the academic literature 
and case law it can be concluded that the ECtHR is, generally, less consistent in 
applying the comparability test than the ECJ. In some cases the ECtHR simply 
assumes the presence of comparability. This is often the case when the ground 
involved is suspect, such as sex and race. The substitute test of disadvantage sets a 
lower threshold for the applicant. The ECJ does not make this differentiation and a 
comparability test is applied for all grounds. 
 Whether the applicant’s threshold is high or low in cases that involve non-
suspect grounds depends on the facts and circumstances of the case. For instance, 

86 Gerards 2005, p. 135.
87 Ibid., pp. 130-133 with a reference to, e.g., ECtHR, Gaygusuz v. Austria, 16 September 1996 (Appl.

no. 17371/90) and ECtHR, Van Raalte v. the Netherlands, 21 February 1997 (Appl. no. 20060/92).
88 See the text of the relevant provisions. 
89 Up to April 2012, the two cases on race discrimination (Directive 2000/43) concern: ECJ, Feryn, 

2008 (Case C-54/07) and ECJ, Wardyn, 2011 (Case no. C-391/09). Cases on sexual orientation 
discrimination (Directive 2000/78) concern: ECJ, Maruko (Grand Chamber), 2008 (Case no. 
C-267/06) and ECJ, Römer, 2011 (Case no. C-147/08). Finally, two cases on disability discrimination 
(Directive 2000/78) concern: ECJ, Chacón Navas (Grand Chamber), 2006 (Case no. C-13/05) and 
ECJ, Coleman (Grand Chamber), 2008 (Case no. C-303/06). 
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the ECtHR may use a stricter comparability test when a case is sensitive. Note that 
the same is true for the ECJ. However, it may be stated that the ECtHR is generally 
less predictable due to its inconsistency. The findings are presented in the following 
graphic overview. 

Sex, Race, Religion 
(Disability, Age, 

Sexual Orientation)

Ground of Distinction

EU: Direct  
Discrimination

ECHR: Direct 
Discrimination

Non-Suspect 
Ground

Suspect 
Ground

Comparability 
Test

Test of 
Disadvantage

Comparability 
Test

Figure 8.4. Overview of the test to demonstrate a difference of treatment in cases of direct discrimination.

8.4.2 Cases of Indirect Discrimination

8.4.2.1  The Disparate Impact Tests Compared

In the EU non-discrimination regime indirect discrimination is taken to occur “[w]
here an apparently neutral provision, criterion or practice would put persons having 
a particular religion or belief, a particular disability, a particular age, or a particular 
sexual orientation [a particular race or ethnic origin; persons of the other sex] at a 
particular disadvantage compared with other persons”.90 In comparison, according to 
the ECtHR “[w]here a general policy or measure [“couched in neutral terms”] has 
disproportionately prejudicial effects on a particular group, it is not excluded that this 
may be regarded as discriminatory notwithstanding that it is not specifically aimed or 
directed at that group”.91 

90 Arts. 2(2)(b) of Directives 2000/43 and 2000/78 and art. 2(1)(b) of Directive 2006/54. 
91 ECtHR, Hugh Jordan v. the UK, 4 May 2001 (Appl. no. 24746/94) para. 154 and ECtHR, Hoogendijk 

v. the Netherlands (admissibility), 6 January 2005 (Appl. no. 58641/00). See also ECtHR, D.H. 
a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00) para. 175; 
ECtHR, Sampanis v. Greece, 5 June 2008 (Appl. no. 32526/05) para. 68 and ECtHR, Oršuš a.o. v. 
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 Although the definitions differ in their wording, this first part of the test of 
indirect discrimination, the so-called “disparate impact test”, is very similar in both 
European regimes. In short, in both regimes, applicants must show that a general 
policy or neutral rule has a disparate impact on the applicant and the group to which 
he or she belongs. Secondly, the applicant must identify a group of persons who are 
in a similar situation. Note that although this latter requirement does not seem to be a 
comparability requirement similar to the one of direct discrimination, in some cases 
the ECJ has used a lack of comparability as way to evade an examination of whether 
the different treatment was justified.92

 It is not surprising that the tests are similar considering that the ECtHR based its 
“new” test for establishing indirect discrimination for a large extent on the disparate 
impact test of the ECJ, which has been developed by the ECJ over decades and was 
finally codified by the EU legislature in the 1997 Burden of Proof Directive and 
rephrased in Directives 2006/54, 2000/43 and 2000/78.93 Indeed, the D.H. a.o. v. Czech 
Republic case underscores this statement.94 The ECtHR made several references in the 
D.H. a.o. v. Czech Republic case to EU case law concerning indirect discrimination 
and, furthermore, to the Burden of Proof Directive and Directive 2000/43.95

8.4.2.2  The Issue of Proof

Next to the above-mentioned requirements of the disparate impact test, there is 
one issue that should be examined with more care. This is the issue of proof. The 
following asks whether the approach taken by the Courts concerning the proof which 
is necessary to establish a disparate impact is similar. 

a) The Statistical Approach

As said, the concept of indirect discrimination is comparative, relative and involves 
proportions of groups being affected by a measure. Therefore, it is logical that a 
difference in treatment may be demonstrated with statistical evidence.96 The ECJ 
accepted statistical evidence early on in its case law.97 For instance, in the Bilka-
Kaufhaus case the exclusion of part-time workers from a company pension scheme 

Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) para. 150.
92 Costello & Davies 2006, pp. 1575 and 1580.
93 Art. 2(2) of Directive 97/80/EC, O.J. 1998, L 14/6. See Tobler 2005, pp. 279-304 for a full analysis 

of the relevant case law.
94 ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00). 
95 Ibid., paras. 81-91, 136, 164, 184 and 187. Interestingly, there are no references to the EU non-

discrimination regimes in the cases Hugh Jordan v. the UK and Hoogendijk v. the Netherlands. 
96 See, e.g., Makkonen 2007, p. 33 and Schiek 2007, pp. 398-399 and 435.
97 See Tobler 2005, pp. 228-232 for an overview of the relevant case law. See also Linos 2010, p. 118. 
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affected substantially more women than men.98 In Seymour-Smith, concerning a 
two-year requirement of continuous service before being able to file for a case of 
unfair dismissal, the UK court suggested four different approaches for a legal test to 
establish a disparate impact.99 Although the Court was not clear upon these options, 
it did state that “[t]he best approach to the comparison of statistics is to consider, on 
the one hand, the respective proportions of men in the workforce able to satisfy the 
requirement of two years’ employment under the disputed rule and of those unable 
to do so, and, on the other, to compare those proportions as regards women in the 
workforce. It is not sufficient to consider the number of persons affected, since that 
depends on the number of working people in the Member State as a whole as well as 
the percentages of men and women employed in that State”.100

 In the first cases on indirect discrimination, the ECtHR was more hesitant about 
accepting statistics as proof of discrimination. In the Hugh Jordan v. UK case, 
statistics showed that the majority of people shot by the police force in Northern 
Ireland (the Royal Ulster Constabulary) were from the Catholic or nationalist 
community. Nevertheless, the ECtHR found that the statistics in themselves could not 
disclose a practice that could be classified as discriminatory.101 According to Janis, 
Kay and Bradley, this case is perhaps defensible considering “the lack of evidence 
before the court that the disproportionate number of Catholics/nationalists killed did 
not result from any greater Catholic/nationalist involvement in unlawful violence”.102 
Four years later, in the Hoogendijk case, the ECtHR lowered the high threshold for 
applicants to establish a disparate impact. Namely, the ECtHR found that although 
statistics in themselves are not automatically sufficient to demonstrate discrimination, 
yet, if the applicant can show, on the basis of undisputed official statistics, that there 
is a prima facie indication that a neutral measure has a clearly disproportional effect, 
the burden of proof shifts to the state.103 The Court repeated this statement in the cases 
of D.H. a.o. v. Czech Republic, Sampanis a.o. v. Greece, Opuz v. Turkey and Oršuš 
a.o. v. Croatia.104

 These latter cases dealt with Roma children and measures or practices of schools 
to assign them to separate classes. In the D.H. a.o. v. Czech Republic case, figures 
showed that 50% to 70% of all Roma children in the Czech Republic were assigned 
to special schools for children with learning disabilities. In the case Sampanis a.o. 

98 ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84).
99 See, e.g., Barnard & Hepple 1999, pp. 405-409.
100 ECJ, Seymour-Smith, 1999 (Case no. C-167/97) para. 59.
101 ECtHR, Hugh Jordan v. the UK, 4 May 2001 (Appl. no. 24746/94) para. 154.
102 Janis, Kay & Bradley 2008, p. 489.
103 ECtHR, Hoogendijk v. the Netherlands (admissibility), 6 January 2005 (Appl. no. 58641/00). 
104 ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00) 

para. 180, ECtHR, Sampanis a.o. v. Greece, 5 June 2008 (Appl. no. 32526/05), ECtHR, Opuz v. 
Turkey, 9 June 2009 (Appl. no. 33401/02) para. 180 and ECtHR, Oršuš a.o. v. Croatia (Grand 
Chamber), 16 March 2010 (Appl. no. 15766/03) para. 152. 
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v. Greece, 100% of the Roma children of a certain school attended classes in a 
separate establishment. Interestingly, in the Oršuš a.o. v. Croatia case, the Grand 
Chamber of the Court decided that statistics alone did not show a general policy to 
automatically place Roma pupils in separate classes. Therefore, the statistics did not 
suffice to establish that there was prima facie evidence that the effect of the measure 
or practice was discriminatory.105 Still, the disparate impact was considered to have 
been proven, because the measure in question, that placed children who did not have 
a sufficient command of the Croatian language in separate classes, was exclusively 
applied to Roma children. This argument was coupled with the fact that non-Roma 
children’s parents were explicitly opposed to the assignment of Roma children to 
mixed classes.106 
 It should be noted that looking at the statistics provided in the Oršuš case, it 
seems unusual that these would not suffice to demonstrate a disparate impact. It is 
useful to take a side-step and look into this case from the perspective of ECJ case law. 
Interestingly, if the disparate impact test of the ECJ, articulated in Seymour-Smith, is 
used in the situation of Oršuš the following results would probably suffice as prima 
facie evidence.107 Consider, on the one hand, the respective proportions of non-Roma 
pupils at the school that are able to satisfy the language requirement (the ‘can’ group) 
and those unable to do so (the ‘cannot’ group), and, on the other hand, compare those 
proportions as regards Roma pupils. If these percentages indicate that a considerably 
smaller proportion of Roma than non-Roma can satisfy the language requirement and 
vice versa, that would be evidence of a disparate impact. As regards the lower grades in 
the Macinec School, in 2001 there were 445 pupils of whom 251 were non-Roma and 
194 Roma. All 251 non-Roma children satisfied the requirement of speaking fluent 
Croatian and attended normal classes, whereas zero non-Roma children were unable 
to satisfy the requirement. Of the 194 Roma children, 52 satisfied the requirement 
and 142 children attended the other classes (with children that do not speak fluent 
Croatian). Consequently, 100% non-Roma versus 23% Roma pupils were able to 
satisfy the requirement of speaking fluent Croatian. Further, vice versa, 0% non-
Roma versus 73% Roma pupils were not able to satisfy the requirement. In the lower 
grades of the Podturen School, in 2001 there were 463 pupils of whom 416 were 
non-Roma and 47 Roma. All non-Roma children attended normal classes. Of the 47 
Roma children, 17 children attended special classes. Thus, 100% of the non-Roma 
children versus 64% of the Roma children could satisfy the requirement and 0% of the 
non-Roma versus 36% Roma were not able to comply with the requirement. These 
statistics show a considerable difference between non-Roma and Roma children. 

105 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) para. 152.
106 Ibid., paras. 153-155.
107 See Chapter 3, section 3.4.2.3. See, e.g., Commission, Proposal for a Council Directive establishing 

a General Framework for Equal Treatment in Employment and Occupation, Brussels, p. 8, COM 
(1999) 565 final.
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However, instead, the ECtHR stated that the statistical evidence “confirms that it was 
not a general policy to automatically place Roma pupils in separate classes in both 
schools at issue” and therefore the statistics did not suffice to demonstrate a disparate 
impact.108 The fact that in the Podturen School the percentage of Roma children that 
did not satisfy the requirement was less than 50% was decisive for the Court. 
 The approach of the Strasbourg Court in this case seems to be in contrast with 
the approach that the ECJ normally takes. Firstly, a disparate impact can only be 
verified when the percentages are compared to each other. Secondly, the concept of 
indirect discrimination does not require a 100% exclusion of Roma. This requirement 
seems to be suggested by the ECtHR’s statement that there was not a general policy 
to automatically place Roma children in separate classes. If this were the case, there 
would be direct discrimination. Thirdly, looking at the approach of the ECJ in, for 
instance, the Nikoloudi case, it could be reasoned that, when it is unfeasible that 
non-Roma pupils would be put in a Roma class, which is not such a far-fetched idea 
considering the fact that the Roma classes consist only of Roma pupils, such a case 
would be dealt with in the framework of direct discrimination, despite the fact that 
the measure or practice is neutral.109 This means that in the EU non-discrimination 
framework an objective justification would not be an option. Finally, the ECJ in 
Seymour, unlike the ECtHR in Oršuš, also took into account the question whether the 
statistics perhaps revealed “a lesser but persistent and relatively constant disparity 
over a long period”.110

b) The Non-Statistical Approach

As regards the acceptance of non-statistical evidence, it has been argued in Part I 
that it is to be expected that the “new” definition of indirect discrimination in the 
non-discrimination Directives will bring along a more flexible approach by the ECJ 
towards accepting such evidence.111 Academics submit that the ECJ may accept 
common sense knowledge or, as Hervey calls it, accepting disparate impact based 
on social reality.112 According to the authors, this follows from the definition of 

108 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) para. 152.
109 ECJ, Nikoloudi, 2004 (Case no. C-196/02). See also ECJ, Maruko (Grand Chamber), 2008 (Case no. 

C-267/06). In these cases the ECJ seems to take a substantial approach that was used in Dekker one 
step further and applies the framework of direct discrimination, while the distinguishing criterion 
was neutrally formulated and not intrinsically linked with the forbidden ground. See Chapter 3 for 
an elaborate explanation of this case law. 

110 ECJ, Seymour-Smith, 1999 (Case no. C-167/97) para. 61. Note that the dissenting judges in the 
Oršuš case stated that there was no difference of treatment based on ethnic origin at all, but rather 
on an insufficient command of a language. This point of view ignores the concept of indirect 
discrimination. See also Chapter 6, section 6.4.2.

111 Read Chapter 3, section 3.4.3.
112 Hervey 2003, p. 121. See also Kenner 2003, p. 407; Ellis 2005, p. 94; Tobler 2005, p. 287; Barnard 
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indirect discrimination in the non-discrimination Directives. Prechal and Schiek put 
forward that the ECJ has already accepted the use of common sense arguments in 
some cases of sex discrimination.113 Examples are the cases Kachelmann, Danfoss 
and Cadman.114 In addition, as regards equal pay, the ECJ has ruled that the burden 
of proof shifts to the employer when a transparent pay system is lacking.115 Still, 
according to, for instance, Makkonen, in practice statistics will generally be central to 
a case of indirect discrimination.116 The acceptance of non-statistical evidence would 
certainly mean an alleviation of the burden of proof necessary to demonstrate a 
disparate impact. It remains to be seen, taking into account the previous high standard 
of proof under the Burden of Proof Directive and the long tradition of using statistical 
evidence, whether the ECJ would easily accept arguments of common knowledge. As 
discussed, the new non-discrimination Directives might suggest so.
 In the Nachova case, the Grand Chamber of the ECtHR was clear on the point 
of accepting evidence. The ECtHR found that considering the specificity of its task, 
namely to ensure the observance by Contracting States of their engagement to secure 
the fundamental rights enshrined under the Convention, it sets the Court’s approach 
to the issue of evidence and proof. Accordingly, 

“there are no procedural barriers to the admissibility of evidence or pre-determined 
formulae for its assessment. It adopts the conclusions that are, in its view, supported 
by the free evaluation of all evidence, including such inferences as may flow from the 
facts and the parties’ submissions. According to its established case-law, proof may 
follow from the coexistence of sufficiently strong, clear and concordant inferences 
or of similar unrebutted presumptions of fact. Moreover, the level of persuasion 
necessary for reaching a particular conclusion and, in this connection, the distribution 

2006, p. 326; Schiek 2007, p. 423 and Tobler 2008, p. 31.
113 Prechal 2004, p. 542 and Schiek 2007, pp. 424-426. 
114 In the Kachelmann case, the ECJ assumed that a disadvantage for part-time workers causes a 

disadvantage for women considering “[i]t is common ground that in Germany part-time workers 
are far more likely to be women than men”. ECJ, Kachelmann, 2000 (Case no. C-322/98) para. 24. 
In the Danfoss case, the ECJ assumed that the “criterion of mobility may work to the disadvantage 
of female employees, who, because of household and family duties for which they are frequently 
responsible, are not as able as men to organize their working time flexibly” and “as regards the 
criterion of length of service, it is also not to be excluded, as with training, that it may involve 
less advantageous treatment of women than of men in so far as women have entered the labour 
market more recently than men or more frequently suffer an interruption of their career”. ECJ, 
Danfoss, 1989 (Case no. C-109/88) paras. 21 and 24. See also ECJ, Cadman (Grand Chamber), 
2006 (Case no. C-17/05). See also Hervey 2003, p. 121 with a reference to ECJ, Kowalska, 1990 
(Case no. C-33/89) para. 13 and Prechal 2004, p. 542 with a reference to Nimz. ECJ, Nimz, 1991 
(Case no. C-184/89). See Chapter 3, section 3.4.3 for a full discussion on the issue of common sense 
arguments as proof of disparate impact in the EU context.

115 See ECJ, Danfoss, 1989 (Case no. C-109/88) para. 16 and ECJ, Enderby, 1993 (Case no. 127/92) 
para. 14.

116 Makkonen 2007, p. 33.
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of the burden of proof are intrinsically linked to the specificity of the facts, the nature 
of the allegation made and the Convention right at stake. The Court is also attentive 
to the seriousness that attaches to a ruling that a Contracting State has violated 
fundamental rights”.117 

Again, these statements were underscored in the D.H. a.o. v. Czech Republic case.118 
In Oršuš a.o. v. Croatia, the disparate impact on Roma children was considered 
proven by a statistic in combination with other arguments.119

 Note that the acceptance of non-statistical evidence is crucial in the Islamic 
headscarf case. In this case there is, firstly, a problem with finding data. Secondly, the 
combination of grounds (religion, sex and race) makes it difficult, if not impossible, 
to prove a disparate impact with statistics. The comparison of the approaches of the 
Courts is discussed in full in Chapter 10. 

In sum, in the situation where a national measure is formulated neutrally, thus without 
explicitly referring to a ground of differentiation, both Courts would probably assess 
such a measure in the framework of indirect discrimination. It was found that both 
Courts use a so-called disparate impact test to assess whether there has been a 
difference in treatment. In the following figure an overview is presented of the route 
in situation II.

Effect of a Neutral 
Measure

Ground of Distinction

EU: Indirect  
Discrimination

ECHR: Indirect 
Discrimination

Disparate 
Impact Test

Disparate 
Impact Test

Figure 8.5. Overview of the test to demonstrate a difference of treatment in cases of indirect discrimination.

117 ECtHR, Nachova a.o. v. Bulgaria (Grand Chamber), 6 July 2005 (Appl. nos. 43577/98 and 43579/98) 
para. 147.

118 ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00) 
para. 178.

119 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) para. 153.
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The ECJ has a longstanding record of using statistics, while the ECtHR has just 
recently accepted the concept of discrimination in the first place. However, there do 
not seem to be any major differences between the approaches of the Courts. So far, the 
Strasbourg cases that have been addressed in the framework of indirect discrimination 
mainly involve discrimination against Roma, in other words, race discrimination. 
There is one case in particular that did show differences with the case law of the 
ECJ, that is the Oršuš case. In this case, the high threshold of proof necessary for the 
demonstration of a disparate impact was especially striking. It has been argued that 
the ECJ would probably not have used such a high threshold. Still, the outcome of the 
disparate impact test would have been the same. As for the non-statistical approach, 
it is not yet clear whether the ECJ would readily accept such evidence. It is expected 
that it would, but the ECJ has not been explicit on the issue. In contrast, the ECtHR 
clearly stated in the Nachova case that it would accept such evidence. 

8.4.3 Cases of Indirect Discrimination (EU) and Cases of Direct 
Discrimination (ECHR)

8.4.3.1  The Disparate Impact Test v. the Comparability Test

In some situations the ECJ will assess a case in the framework of indirect 
discrimination, whereas the ECtHR will assess the same case in the framework of 
direct discrimination.120 Therefore, a comparison must be made between the disparate 
impact test of the ECJ and the comparability test of the ECtHR.
 For what kind of case is this comparison relevant? When a national measure 
makes a distinction based on a ground that is not listed in the EU non-discrimination 
Directives, the ECJ would normally, if possible, deal with such a case from the 
perspective of indirect discrimination. For instance, a measure that makes a distinction 
on grounds of physical strength would be assessed in the framework of indirect age 
or sex discrimination. Consequently, in such cases applicants need to comply with a 
disparate impact test. In contrast, the open-ended list of grounds in the ECHR makes 
it possible that the ECtHR assesses a similar national measure from the perspective 
of direct discrimination. After all, there is possibly a direct difference in treatment on 
grounds of physical strength.121 Thus, in these cases applicants must comply with a 
comparability test. 
 It appears that the ECJ’s test to establish a disparate impact is more difficult 
to comply with than the ECtHR’s comparability test. Firstly, the concept of direct 
discrimination addresses the exclusion of entire groups. Note that there may of 
course be difficulties with, for instance, finding a (correct) comparator. In contrast, 

120 See section 8.3.2.3.
121 Nonetheless, it should be mentioned that the ECtHR could now also assess such a case in the context 

of indirect sex discrimination.
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indirect discrimination deals with measures that effect proportions of a group with 
certain characteristics. Proving a disparate impact may result in a complex “battle 
of the figures”.122 A reservation must be made, though. As discussed, it is not yet 
entirely clear how high the ECJ will set the threshold for applicants in the disparate 
impact test under the “new” non-discrimination Directives. The ECJ will probably 
accept arguments of common knowledge. But, even when the ECJ would lower the 
threshold and accepts non-statistical evidence, it seems to be more difficult to prove 
that a certain group is indirectly affected than directly. 
 Secondly, the ECtHR often skips the comparability test. As said above, it is 
suggested that the ECtHR only includes a comparability test when it is not certain 
whether there is comparability or if it supports the result that the ECtHR wishes to 
reach. Note, however, that when suspect grounds are involved, a test of disadvantage 
does require applicants to establish a disadvantage and a causal link between the 
disadvantage and the suspect ground. As said, this test appears to be easier to meet 
than the comparability test. Thus, when suspect grounds are involved the applicant’s 
burden of proof is even more lenient. 

A ground not listed 
in the EU Directives, 

such as Language, 
Birth, Colour, Physi-

cal Strength etc.

Ground of Distinction

EU: Indirect  
Discrimination

ECHR: Direct 
Discrimination

Non-Suspect 
Ground

Suspect 
Ground

Comparability 
Test

Test of 
Disadvantage

Disparate 
Impact Test

Figure 8.6. Overview of the test to demonstrate a difference of treatment in cases of indirect discrimination (EU) 
and (direct) discrimination (ECHR).

122 Opinion of AG Léger in ECJ, Nolte, 1996 (Case no. C-317/93) para. 53. In Part I a clear example 
was given to indicate the complexity of establishing a disparate impact. This example is borrowed 
from Barnard and Schiek and originated from Lord Nicholls in the UK case Barry v. Midland Bank. 
Barnard 2006, p. 330 and Schiek 2007, pp. 409-411. See Chapter 3, section 3.4.2.3.
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8.5 comPArIng test II: demonstrAtIng justIfIcAtIon 

The second part of the assessment of discrimination (test II) focuses on the question 
whether the differential treatment was justified or not. This is to be demonstrated by 
the respondent, which is, in this research, the state.123 In the following, the similarities 
and differences between the approaches of the ECJ and ECtHR to this test are 
discussed.124 

8.5.1 Cases of Direct Discrimination

It is clear and it has been said before that there is a difference in form (structure) 
between the justifications of the two European non-discrimination systems. While 
the ECtHR applies a general and open exception that is part of the definition 
of discrimination, the EU non-discrimination Directives only provide specific 
exceptions that may justify direct discrimination. Relevant exceptions are the GOR 
exception (for all grounds) and the exception of Article 2(5) of Directive 2000/78 
(for the ground of religion). The latter exception only applies in cases of religious 
discrimination.125 As explained in Chapter 5, the ECtHR addresses many cases of 
religious discrimination in (public) employment under the heading of the freedom 
of religion.126 In fact, the text of Article 2(5) closely resembles the limitation clause 
of Article 9(2) ECHR.127 Further, the objective justification test of Article 14 and the 
limitation clause of Article 9(2) ECHR do not generally show major differences. 
For these reasons, it is more interesting to extensively analyse the similarities 
and differences between the exception of Article 2(5) and the limitation clause of 
Article 9(2) ECHR (Chapter 9).128

123 The scope of the EU non-discrimination Directives extends to the public and private sector. Note 
that in cases of discrimination in the private sector the test of justification needs to be proven by the 
employer/company. 

124 In section 8.4, a separate subsection on cases of indirect discrimination (EU) v. cases of direct 
discrimination (ECHR) was included. It is, however, not necessary to include such a subsection in 
this section (8.5). After all, that would encompass a comparison of the two objective justification 
clauses and this will already be discussed under “cases of indirect discrimination” in 8.5.2.

125 It is not relevant to discuss the role of this exception in cases of discrimination on grounds of age, 
disability and sexual orientation considering the delimitation of this research.

126 See, e.g., EComHR, Ahmad v. the UK (admissibility), 12 March 1981 (Appl. no. 8160/78); 
EComHR, Konttinen v. Finland, 3 December 1996 (Appl. no. 24949/94); EComHR, Stedman 
v. the UK (admissibility), 9 April 1997 (Appl. no. 29107/95); ECtHR, Dahlab v. Switzerland 
(admissibility), 15 February 2001 (Appl. no. 42393/98); ECtHR, Kosteski v. the Former Yugoslav 
Republic of Macedonia, 13 April 2006 (Appl. no 55170/00) and ECtHR, Francesco Sessa v. Italy, 
3 April 2012 (Appl. no. 28790/08).

127 Ellis 2005, p. 291.
128 See Chapter 9, section 9.4.1.
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As regards the similarities and differences between the GOR exception and the 
objective justification clause the following points can be made. 
 Firstly, it is evident that the scope of application of the exceptions is different. The 
GOR exception operates in a specific niche. Namely, the exception is only relevant 
in situations where a particular occupational activity requires a person to have a 
specific gender, race, religion, age etc. The requirement must be essential for the job 
performance.129 The applicability of this exception is very limited. What situations, 
which are relevant for this research, would be covered by the GOR exception? An 
interesting case decided by the Dutch ETC concerned a job advertisement for a youth 
officer, which expressed the preference for a Moroccan man.130 The reason for this 
preference was that the officer would mainly have to work with boys of Moroccan 
origin. The ETC decided that, in short, the difference in treatment on grounds of sex 
was justified, because of the importance that the appointed youth worker would be 
able to build up a relationship based on trust with the boys. However, the ETC did 
not accept the different treatment on grounds of race. This was due to the fact that 
this occupational requirement was not covered by the national list of occupational 
activities.131 Nevertheless, under the EU definition of the GOR exception the 
differential treatment might be justified. 
 In comparison to the narrow applicability of the GOR exception, the objective 
justification clause of the non-discrimination regime of the ECHR is a general and 
open clause which is applicable in all kinds of situations of discrimination. To 
recall, a difference in treatment must not only pursue a legitimate aim, it must also 
be established that there is a reasonable relationship of proportionality between the 
means employed and the aim sought to be realised.132 The clause is not restricted to 
particular legitimate aims, like the GOR exception. As a matter of fact, the ECtHR, 
generally, easily accepts aims as being legitimate. For instance, as regards the aim 
in the above-mentioned example, namely the aim of addressing problems caused, 
mostly, by Moroccan youths (boys), which is most effective when a relationship of 
trust with the boys and their families is established, the ECtHR would presumably 
find this aim to be legitimate. 
 As a second point, both the objective justification clause and the GOR exception 
require that the measure or occupational requirement is proportionate to the legitimate 
aim. The objective justification test that has been developed by the ECtHR often 
involves a balancing test of the interests of the state and the harmed interests of the 

129 See Chapter 3, section 3.5.1 for some examples.
130 Dutch ETC, Opinion 1997-51. The employer in this case appears to be a semi-public institution. See 

also Bell 2007, p. 288. 
131 National law often provides a list of occupational activities that fall under the GOR exception. Bell 

2007, p. 277.
132 See, e.g., ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 a.o.) para. 10.
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individual.133 The proportionality requirement of the GOR exception is similar to the 
one articulated in Article 2(5) of Directive 2000/78 and the objective justification 
test of indirect discrimination (EU). It includes the criteria of appropriateness and 
necessity.134

 In sum, the narrow application of the GOR exception means that the possibilities 
for an employer to justify a case of direct discrimination are very limited. In fact, 
cases of sex or race discrimination that do not relate to particular occupational 
requirements cannot be justified. Public employers who directly differentiate on 
grounds of religion can only rely on Article 2(5) of Directive 2000/78. 
 In contrast, in the ECHR system there is always the possibility to justify a case of 
direct sex, race or religious discrimination.135 Nonetheless, it is true that the ECtHR 
applies a very weighty reasons test as regards the grounds sex and race and, therefore, 
a strict proportionality test is used. Consequently, justifications in this context are, 
most of the time, not accepted. For instance, the ECtHR was very strict in the D.H. 
a.o. v. the Czech Republic case and held “that no difference in treatment which is 
based exclusively or to a decisive extent on a person’s ethnic origin is capable of being 
objectively justified in a contemporary democratic society built on the principles of 
pluralism and respect for different cultures”.136 This statement suggests that the open 
formulated justification clause in the ECHR system seems to be fruitless where direct 
race discrimination is concerned. Notwithstanding this, the case did concern the 
sensitive issue of Roma and was not situated in the field of employment.
 The question is whether the ECtHR would always be so strict and, thus, whether a 
justification would ever be possible. After all, the state’s justification is at least assessed, 
although without success. This doubtfulness is well founded considering the case of 
Oršuš a.o. v. Croatia.137 As will be explained in more detail below, the Grand Chamber 
in this case was not unambiguous about finding unjustified discrimination.138 Another 
example is the Grand Chamber case Sejdić and Finci v. Bosnia and Herzegovina in 
which the ECtHR ruled that some provisions in the Bosnian Constitution, which is an 
annex to the Dayton Peace Agreement, were considered discriminatory on grounds 

133 See, e.g., Baker 2008, p. 310.
134 Therefore (to avoid an overlap), the proportionality test will be discussed in detail in sections 8.5.2 

to 8.5.5.
135 A justification of a measure that directly affects the applicant’s religion is often assessed in the 

framework of art. 9(2) ECHR. 
136 ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00) 

para. 176. See also, e.g., ECtHR, Timishev v. Russia, 13 December 2005 (Appl. nos. 55762/00 and 
55974/00) para. 58 and ECtHR, Sejdić and Finci v. Bosnia and Herzegovina (Grand Chamber), 
22 December 2009 (Appl. nos. 27996/06 and 34836/06) para. 44. 

137 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) paras. 150 
and 155. 

138 See section 8.5.6.2. Note that these two cases are actually concerned with indirect discrimination. 
Still, the ECtHR’s approach is the same in cases of direct discrimination.



222

Chapter 8

on race.139 Still, the state’s justifications were extensively assessed.140 The state’s aim 
was, in short, the restoration of peace, security and stability. At the time of drafting 
the contested provisions, which basically only allowed Bosnians, Croats and Serbs 
to stand for election to the House of Peoples and the presidency, there was a very 
fragile cease-fire in place. The Grand Chamber of the Court decided, however, that 
the provisions did not satisfy the requirement of proportionality considering the total 
exclusion of representatives of other ethnicities. 
 Concerning the ground of sex, consider the Petrovic v. Austria case, which 
dealt with parental leave allowance. Here, the ECtHR did accept the justification 
for direct discrimination on grounds of sex despite the very weighty reasons 
test.141 This case shows a clear difference with the approach of the ECJ in cases 
of direct discrimination. The only way an employer can escape responsibility is to 
demonstrate non-comparability. According to Costello and Davies, “in some cases in 
the equal pay context, in the absence of specific derogations for direct discrimination, 
the ECJ focuses on the issue of comparability where it would otherwise examine 
justification”.142 It should be mentioned that in the meantime the ECtHR has reversed 
its approach as regards rights to parental leave in the case Konstantin Markin v. 
Russia.143

8.5.2	 Cases	of	Indirect	Discrimination:	the	Objective	Justification	Tests	
Compared

In EU non-discrimination law the definition of indirect discrimination includes an 
objective justification clause. This clause states that there is indirect discrimination 
unless “that provision, criterion or practice is objectively justified by a legitimate 
aim and the means of achieving that aim are appropriate and necessary”.144 As 
noted, the ECHR non-discrimination system includes an open formulated exception 
for discrimination, namely the objective justification clause.145 The formula of the 
objective justification tests of both European regimes is very similar. Interestingly, 
according to EU AG Kokott, the wording “objectively justified” is probably derived 
from the case law on Article 14 ECHR.146 Both tests consist of a requirement that a 

139 ECtHR, Sejdić and Finci v. Bosnia and Herzegovina (Grand Chamber), 22 December 2009 (Appl. 
nos. 27996/06 and 34836/06).

140 Ibid., paras. 42-56.
141 ECtHR, Petrovic v. Austria, 27 April 1998 (Appl. no. 20458/92) paras. 37-43. 
142 Costello & Davies 2006, p. 1575.
143 ECtHR, Konstantin Markin v. Russia (Grand Chamber), 22 March 2012 (Appl. no. 30078/06). 
144 Art. 2(2)(b) of Directive 2000/43, art. 2(2)(b)(i) of Directive 2000/78 and art. (2)(1)(b) of Directive 

2006/54.
145 This is the same open formulated exception applicable in the context of direct and indirect 

discrimination. ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 a.o.) para. 10.
146 Opinion of AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08) fn. 37. 
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national measure (or criterion or practice) must pursue a legitimate aim. And further, 
there is a proportionality requirement. This section addresses the question whether 
the legal approach of the ECJ and ECtHR to the objective justification test is similar 
or different.
 As regards the legitimate aim tests, the European non-discrimination regimes 
have a very similar test. In both systems this test is, for the most part, not crucial 
for the outcome of the assessment of a case.147 In general, the Courts easily accept a 
state’s aim as legitimate. This is different when an aim is related to a forbidden ground 
or an aim has a clear discriminatory intent.148 It should be mentioned that one formal 
difference between the Courts’ legitimate aim tests is that the ECJ sometimes passes 
the test back to the national courts.149 Especially when the reference of the national 
court and/or the national case-file does not contain any information on the aim(s) of 
the national measure and, furthermore, the respondent does not clearly specify the 
aim, the ECJ may refer the issue of identifying the aim back to the national court. 
An example is the Georgiev case concerning age discrimination. In this case it did 
not become clear what the aims of the national law were. The ECJ recognised the 
importance of identifying the aim from the general context of the case in order to 
provide the national court with a helpful reply.150 It also ruled that “[i]t is nevertheless 
important, in order to assess the compatibility of such legislation with that directive, 
to identify precisely the aim which it pursues, a task which it is for the national 
court to carry out” (emphasis added).151 The referral back to the national court can 
be explained by the fact that the national court may be in a better position to examine 
the legitimate aims (the principle of subsidiarity). Further, the preliminary ruling 
procedure is, in theory, limited to ensuring that EU law is applied in a unified manner 
and provides rules as to the interpretation of EU law. Additionally, the relation 
between the ECJ and national courts can be explained by the “duty of sincere co-
operation”.152 These topics are discussed in more detail in section 8.5.5.6. 

147 See Partsch 1993, p. 591; Harris, O’Boyle & Warbrick 1995, pp. 479 and 480; Arnardóttir 2003, 
p. 45 with a reference to Livingstone 1997, p. 32. See also Tobler 2005, p. 43 and Ovey & White 
2006, p. 427.

148 See, e.g., ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84) and ECJ, Seymour-Smith, 1999 (Case no. 
C-167/97) in which the Court ruled that the legitimate aim must be unrelated to any discrimination 
based on sex. Arnardóttir 2009, pp. 43-45. See also Barnard 2006, p. 332 and Tobler 2008, p. 43. 
Note that when a national measure is clearly related to a non-discrimination ground the ECJ could 
approach the case in the framework of direct discrimination, which does not have an objective 
justification test, but specific exceptions.

149 ECJ, Georgiev, 2011 (Case nos. C-250/09 and C-268/09) para. 39. See also Tobler 2005, p. 243.
150 ECJ, Georgiev, 2011 (Case nos. C-250/09 and C-268/09) paras. 40 and 44. See also Burri 2011, 

pp. 147 and 148.
151 ECJ, Georgiev, 2011 (Case nos. C-250/09 and C-268/09) para. 43. See also paragraph 48 in which 

the ECJ stated: “it is for the national court to examine the facts and determine whether the aims 
asserted by [the respondents] correspond to the facts”.

152 Art. 4(3) TEU. This principle does not only function as regards national authorities. The national 
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8.5.3 The Comparison of the Proportionality Tests of the Courts

It falls beyond the scope of this research to delve very deeply into all aspects of the 
principle of proportionality.153 The focus will be on the similarities and differences 
between the main elements of the tests used by the ECJ and ECtHR, the different 
application of these elements by the Courts and the identification of the main 
contextual situations that trigger this different usage. 
 As regards the proportionality test, the following two remarks should be made 
at the outset. Firstly, the EU proportionality tests of the specific exception for GOR 
and Article 2(5) situations are similar to the test included in the objective justification 
clause. Therefore, the test that will be discussed hereafter also applies to these 
exceptions. Secondly, the comparison between the approaches of the European 
Courts towards the proportionality test is not a straightforward task. It is important 
to keep in mind that both European Courts, especially the ECtHR, are not always 
clear and consistent in carrying out this test.154 Additionally, the Courts do not use a 
fixed step or linear analysis of the question of proportionality in its cases. The test 
of proportionality is a flowing or fluid test and the facts and circumstances of a case 
influence its application by the Courts.155 Viljanen states as regards the proportionality 
test of the ECtHR that “[m]aybe it is not even possible to find one definitive answer to 
the proportionality test, because the test is so multi-shaped and related to the context 
under which the examination is undertaken. The assessment leads to different results 
in different contexts, because the weight of factors is different in different contexts”.156 
Therefore, the comparative analysis presented below should not be taken as a general 
rule that applies in all cases. Nevertheless, some general trends in the Courts’ tests 
of proportionality can be recognized. Accordingly, the following will discuss the 
comparison of the Courts’ application of some returning elements of the assessment 
of proportionality, such as appropriateness or suitability, necessity and a fair balance. 

courts are part of the Member States and are thus also bound by the principle of sincere co-operation. 
See, e.g., Amtenbrink & Vedder 2005, p. 179. 

153 The principle of proportionality has such a wide scope in national and international law. According 
to Christoffersen: “the notion of proportionality may be a fundamental concept of justice as old as 
organised society”. Christoffersen 2009, p. 33.

154 Livingstone 1997, p. 32; Arnardóttir 2003, p. 50; Viljanen 2003, p. 272; Gerards 2005, p. 148; Tobler 
2005, p. 239; Barnard 2006, pp. 368-371; Christoffersen 2009, pp. 31-32 and Sepúlveda a.o. 2010, 
p. 144. An explanation for the inconsistency of the ECtHR can be found in the fact that the principle 
of proportionality is developed on a case-to-case basis. Furthermore, according to Greer, “the loose 
and unprincipled use of the margin of appreciation doctrine” is also a reason why the ECtHR’s 
proportionality test lacks clarity and consistency. Greer 2004, p. 425 as cited in Christoffersen 2009, 
p. 32.

155 See, e.g., Viljanen 2003, p. 271 and Christoffersen 2009, pp. 31-226.
156 Viljanen 2003, p. 271.
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 The EU proportionality test of indirect discrimination is defined as: “the means 
of achieving that aim are appropriate and necessary”.157 As discussed in Part I, the 
test of appropriateness (also referred to as effectiveness or suitability) means that the 
measure must be an effective means to realise the aim. A measure is not proportionate 
when it cannot lead or does not contribute to a particular aim, in other words, when 
there is no causal link.158 Tobler states that “[t]he wording of the Directives shows 
that the standard for proportionality required by EC law is high: it is not sufficient 
that a measure is merely convenient or desirable”.159 Moreover, mere generalisations 
are not sufficient to demonstrate that a measure is unrelated to the discrimination on 
grounds of sex, race or religion, nor are they enough to demonstrate the suitability of 
a measure.160

 The test of necessity means that there must be a necessity for the measure in 
order to realise the aim. There is no necessity when the respondent has not used the 
least restrictive means to fulfil the aim. It may also include an “other means test”, 
which denotes an assessment of whether there is, perhaps, another less restrictive 
measure to achieve the aim.161 However, it is uncertain how often the ECJ uses 
this latter test due to the character of the preliminary ruling procedure, namely the 
national courts might be considered to be in a better position to assess whether there 
are less restrictive means.162 Still, in, for instance, the case Hütter concerning age 
discrimination, the ECJ even suggested alternative options by stating “it is clear that 
a criterion based directly on the type of studies pursued without reference to the age 
of the persons concerned would, so far as Directive 2000/78 is concerned, be better 

157 Art. 2(1)(b) of Directive 2006/54, art. 2(2)(b) of Directive 2000/43 and art. 2(2)(b)(i) of 
Directive 2000/78.

158 Amtenbrink & Vedder 2005, pp. 166 and 167.
159 Tobler 2008, p. 35.
160 ECJ, Seymour-Smith, 1999 (Case no. C-167/97) para. 76 as cited in Tobler 2008, p. 35. See, e.g., 

ECJ, Kowalska, 1990 (Case no. C-33/89) paras. 14 and 15 and ECJ, Nikoloudi, 2004 (Case no. 
C-196/02) para. 52. See also Barnard 2006, p. 371.

161 See, e.g., Tobler 2005, p. 242. In respect of the least onerous means test, Christoffersen states that 
in general international law this test is “inherent e.g. in the plea of necessity, which is excluded 
‘if there are other (otherwise lawful) means available, even if they may be more costly or less 
convenient’”. Christoffersen 2009, pp. 111 and 112 with a reference to Crawford: The International 
Law Commission’s Articles on State Responsibility – Introduction, Text and Commentaries (2002), 
pp. 123-124, § 15 (Article 25). 

162 See Veldman 2012. Christoffersen refers to an ECJ case concerning the question whether a particular 
national measure on fishing regulations was contrary to the principle of proportionality. In this case, 
clearly, a least onerous means test was rejected. The ECJ stated that the fact that other measures 
could have been adopted did not stand in the way of the measures being proportionate, because 
“the selection of measures to be taken is a political decision falling within the purview of the 
Member State concerned, within the limits set by Decision 92/593”. ECJ, The Queen v. Minister of 
Agriculture, Fisheries and Food, ex parte National Federation of Fishermen’s Organizations a.o., 
Federation of Highlands and Islands Fishermen a.o., 1995 (Case no. C-44/94) para. 59 as cited in 
Christoffersen 2009, p. 112. 
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suited to achieving the aim of not treating general education less favourably”.163 Note 
that in this case this statement was made in the assessment of whether the national 
measure was appropriate and not the necessity assessment. 
 Furthermore, an element can be identified that is not expressly included in the 
definition, which is called proportionality stricto sensu.164 This is understood as a 
fair balance test.165 In the words of Tobler, this aspect of proportionality “requires 
that the seriousness of the intervention and the gravity of the reasons for justifying 
it are in adequate proportion to each other”.166 The fair balance test seems not to be 
a standard test applied by the ECJ. According to Kilpatrick, there is no trace of a 
fair balance test in respect of cases of indirect sex discrimination.167 Baker gives an 
explanation for the apparent absence of the fair balance test in the case law of the 
ECJ. He states: “[t]hus, the ECJ approach to proportionality, at least with regard to 
the justification of indirect discrimination, guarantees proportionality stricto sensu 
by requiring a level of scrutiny that goes beyond striking an ad hoc balance, in effect 
giving discriminatory impact a presumptively high weight by approving as justified 
only means necessary to meet a real need of the business”.168 He also states that the 
ECJ has put its emphasis on “real need” and “necessity” (Bilka-Kaufhaus). He argues 
that the third element, proportionality stricto sensu, is actually included in the strict 
test of necessity. Consequently, according to Baker, proportionality stricto sensu is 
included in the assessment of the ECJ.169 AG Kokott seems to be an advocate of 
applying a different test of fair balance: 

“even if a [national] provision [...] were considered necessary for the purpose of 
achieving the legitimate aim pursued by the national legislature, it would still have 
to be examined whether the provision has undue adverse effects on the legitimate 
expectations of the workers. That additional criterion, which the Court established 
in Palacios de la Villa, essentially gives expression to the general principle of 
proportionality applicable under European Union law. According to that principle, 
measures must not cause disadvantages which are disproportionate to the aims 

163 ECJ, Hütter, 2009 (Case no. C-88/08) para. 48. See also ECJ, Hennigs, 2011 (Case nos. C-297/10 
and C-298/10) para. 77.

164 See, e.g., Amtenbrink & Vedder 2005, p. 167; Tobler 2005, p. 242 and Türk 2009, p. 136. See also 
Gerards, Proportionality Review in European Law, published on the website of IVR Encyclopaedia 
of Jurisprudence, Legal Theory and Philosophy of Law, available at: http://ivr-enc.info/index.
php?title=Proportionality_review_in_European_law (last accessed 10 August 2012).

165 See, e.g., Tobler 2005, p. 242 and Türk 2009, p. 136. See also Gerards, Proportionality Review in 
European Law, published on the website of IVR Encyclopaedia of Jurisprudence, Legal Theory 
and Philosophy of Law, available at: http://ivr-enc.info/index.php?title=Proportionality_review_in_
European_law (last accessed 10 August 2012).

166 Tobler 2005, p. 242.
167 Kilpatrick 2011, p. 289.
168 Baker 2008, p. 310.
169 Ibid., p. 310.
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pursued, even if those measures are appropriate and necessary for meeting legitimate 
objectives (criterion known as ‘proportionality in the narrow sense’). In other 
words, the social policy aim pursued at national level must be reconciled as far as 
possible with the requirements of the principle of equal treatment, and the Member 
State concerned is required ‘to find the right balance between the different interests 
involved’”.170 

Thus, according to AG Kokott, even when a measure is considered to be appropriate 
and necessary, the interest of the applicant can still override the interest of the state.
 The definition of the objective justification test of the ECtHR merely states 
that there must be a reasonable relationship of proportionality between the means 
employed and the aim sought to be realised.171 The ECtHR puts emphasis on 
proportionality stricto sensu, a balancing test.172 However, in the case of Oršuš a.o. v. 
Croatia the Court, on a rare occasion, explicated the proportionality test by stating that 
the means of achieving the aim must be appropriate, necessary and proportionate.173 
So far, this use of language has not been standardized.174 It has also been explained 
in Part II that the concept of a balance is a key concept in the system of the ECHR.175 
Therefore, it is not surprising that academics explain the proportionality test of the 
ECHR as “assessing the ‘fit’ between measures taken and the aims advanced or by 
weighing the harshness of the measure against the importance of the aim pursued”, 
thus performing a balancing test.176 Moreover, academics argue that the ECtHR also 
assesses the appropriateness or suitability and necessity of a national measure to 
achieve the aim.177 Indeed, this is underscored by the cases Oršuš a.o. v. Croatia 
and A. v. Croatia. Gerards states that the ECtHR does not always make an explicit 
distinction between the elements of the proportionality test.178 In many discrimination 

170 Opinion AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08) paras. 67 
and 68. As regards the fair balance test, AG Kokott refers to ECJ, Palacios de la Villa (Grand 
Chamber), 2007 (Case no. C-411/05) para. 71. Note that in this latter case the ECJ, on the one hand, 
finds that there must be a right balance between the interests involved. On the other hand, the ECJ 
leaves a broad margin of appreciation to the states, which leads to the statement that it is up to the 
Member States to find this right balance. 

171 ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 a.o.) para. 10. The definition is still 
used by the ECtHR. See, e.g., FRA & ECtHR 2011, p. 44 with a reference to ECtHR, Burden v. UK 
(Grand Chamber), 29 April 2008 (Appl. no. 13378/05) para. 60.

172 Baker 2008, p. 309.
173 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03) paras. 150 

and 155. 
174 Next to Oršuš a.o. v. Croatia, the Court has used this explanation of the proportionality test in 

ECtHR, A. v. Croatia, 14 October 2010 (Appl. no 55164/08) para. 94.
175 See, e.g., Macdonald, Matscher & Petzolf 1993, p. 590; Livingstone 1997, p. 32; Viljanen 2003, 

p. 276 and Gerards 2005 pp. 144 and 145. 
176 Arnardóttir 2003, p. 48 with a reference to Livingstone 1997, p. 32.
177 See Arai-Takahashi 2002, p. 15; Gerards 2005, p. 145 and Christoffersen 2009, p. 69.
178 Gerards 2005, p. 157. 
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cases the Court takes an approach which is comparable to the proportionality tests of 
the substantive provision, such as the limitation clauses of Articles 8 to 11 ECHR. This 
means, according to Gerards, that “[w]hen a more intensive assessment is carried out 
the Court often seems to evaluate whether the measure can in general be considered 
to be ‘needed’ in order to achieve the intended goals”.179 This can be qualified as a 
necessity test. Furthermore, in an intensive assessment the ECtHR sometimes applies 
an “other means test” whether or not at the request of the applicant.180 
 In comparison, the proportionality test is a key issue in both the EU and the 
ECHR non-discrimination regime.181 For instance, the ECJ ruled that the principle 
of proportionality is one of the general principles of Community law.182 According 
to Christoffersen, “the principle of proportionality is certainly one of the most 
important legal principles under the ECHR as the search for a fair balance is ‘inherent 
in the whole of the Convention’”.183 Furthermore, Schiek states that the objective 
justification is the most decisive part of the decision.184 
 It follows that the elements of the proportionality tests applied by the Courts in 
their assessment of discrimination are very similar. Both Courts use the elements of 
appropriateness, necessity, “other means” and fair balance.185 However, looking at the 
case law of both Courts, the ECtHR is less outspoken and seems less structured in the 
use of the different elements of proportionality, whereas the ECJ, in general, makes 
a clear distinction between the different elements of proportionality and normally 
applies them in quite a structured manner. In addition, it appears that the ECtHR 
places strong emphasis on the fair balance test, while the ECJ focuses more on the 
criteria of “appropriateness” and “necessity”.186 
 Still, the fact that the Courts use similar elements of proportionality does not 
lead to the conclusion that the proportionality test of the Courts is similarly applied. 
It appears that the elements of proportionality play a variable role in the assessment 
of the Courts. As said, the proportionality test is not a fixed-step test. What role the 
elements play is dependent on the intensity of the Courts’ assessment, also phrased 
as the “level of scrutiny” or the “strictness of review”.187 In turn, the intensity of the 

179 Ibid., p. 157
180 Gerards 2005 with a reference ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 

8777/79) and ECtHR, Inze v. Austria, 28 October 1987 (Appl. no. 8695/79). 
181 Macdonald, Matscher & Petzolf 1993, p. 590; Livingstone 1997, p. 32; Gerards 2005 pp. 144 and 

145; Tobler 2005, p. 239; Barnard 2006, p. 371 and Schiek 2007, pp. 435 and 452.  
182 See, e.g., ECJ, Fedesa, 1990 (Case no. C-331/88) para. 13. See also the Protocol to the Treaty of 

Lisbon on the Application of the Principles of Subsidiarity and Proportionality.
183 Christoffersen 2009, p. 31.
184 Schiek 2007, p. 452.
185 Both European Courts deduced their proportionality tests from an already long-standing and 

widespread use of the principle by states. See Christoffersen 2009, pp. 33 and 44 for an overview of 
the origin of the principle of proportionality.

186 Baker 2008, pp. 309 and 310.
187 Gerards 2005, pp. 81-84. 
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assessment is influenced by the margins of appreciation and discretion. It depends on 
the context (factors) of the case which level of scrutiny the Courts will apply.188 This 
is where differences between the proportionality tests of the Courts come into view. 
 The figure below aims to visualise the relationship of the different elements that 
play a (variable) role in the proportionality test. As will be discussed below, it is 
exactly the difference between the two European regimes in relation to these elements 
that may lead to different proportionality tests and possibly to different outcomes. 

Factors

Consensus, 
Ground of 

Distinction, 
Policy Field 

Etc.

Margin of 
Appreciation/

Discretion
Proportionality 

Test
Intensity of  
Assessment

Srict

Medium

Marginal Fair Balance

Strict 
Necessity

Necessity

Suitability

Figure 8.7. Visual overview of the relation between the principle of proportionality, the intensity of assessment 
and the margins of appreciation/discretion.

In the following, the link between the elements of proportionality, the intensity of 
assessment and the margins of appreciation and discretion is examined more carefully. 

8.5.4 The Intensity of Assessment and the Variation of the Proportionality Tests

As said, the elements of the concept of proportionality play a variable role in the 
assessment of the Courts. The intensity of assessment that the Courts apply determines 
the role that the elements play. In other words, different proportionality tests can 
be distinguished in terms of the intensity of assessment employed by the ECJ and 
ECtHR. The intensity of the assessment can be observed as a sliding scale. At the one 
end there is a marginal assessment and, at the other end, there is a full assessment. In 
between a variety of intensities of assessment are possible. This subsection discusses 
what roughly happens with the proportionality test when the Courts use a marginal 
and a full assessment.189 It aims to discover the main similarities and differences 
between the two Courts in this respect. 
 However, because the proportionality test is a fluid and elusive test, it is difficult, 
if not impossible, to discern general conclusions in this respect.190 Moreover, what 

188 See, e.g., Arnardóttir 2003; Gerards 2005; Costello & Davies 2006, p. 1588; Van Dĳk a.o. 2006; 
Sweeney 2007, p. 45 and Christoffersen 2009.

189 See Gerards 2005 for a detailed analysis on the intensity of the review of the ECtHR in the context 
of art. 14 ECHR.

190 See, e.g., Macdonald, Matscher & Petzolf 1993, p. 79 and Christoffersen 2009, p. 70. See also Tobler, 
who stated that “it may be impossible to formulate an adequately broad test on the conceptual level”. 
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makes the issue even more complex is the fact that the ECJ has yet to rule on the 
issue of religious discrimination and, furthermore, cases on racial discrimination are 
very scarce. In addition, cases of direct sex discrimination have limited significance, 
since in these cases there is, with the exception of “GOR cases”, no assessment of 
proportionality. In contrast, there are several ECJ cases on age discrimination that 
show the ECJ’s assessment of proportionality. One reason for this is that Directive 
2000/78 allows direct age discrimination to be objectively justified.191 However, it 
is not certain whether the scrutiny used in these cases can be applied in a similar 
manner concerning the other grounds.192 The fact that the legislature included a 
general justification clause for only age discrimination may be considered a sign that 
the ECJ would be more lenient towards this ground compared to other grounds.193 
Nevertheless, it is still worth looking at some of the age discrimination cases.194 

8.5.4.1  The Comparison of a Marginal Assessment

As regards the marginal test of the ECJ, academics submit that the proportionality 
test applied comes down to the test of whether the measure was reasonable.195 This is 
indeed confirmed in the Nolte case, concerning the issue of social security.196 Another, 
more recent, example in the field of social and employment policy, which gives a 
demonstration of a marginal assessment by the ECJ, is the Grand Chamber case 
Palacios de la Villa.197 This case concerned a collective agreement providing for an 
automatic termination of employment where an employee reaches the age of 65 years 
and is entitled to a retirement pension. Firstly, the ECJ stipulated that Member States 
enjoy a broad discretion in the field of social and employment policy. Furthermore, 
according to the Court, national measures in these fields vary in accordance with the 
situation in the Member States. Finally, the ECJ stated that Member States must have 
the possibility to alter measures to attain a legitimate aim of public interest.198 These 

Tobler 2005, pp. 242 and 243. 
191 According to Schiek, the number of age discrimination cases is high considering the short period 

when comparing to the other discrimination grounds. Schiek 2011, p. 777. 
192 See Schiek 2011, pp. 778-780 and Veldman 2012, p. 15. See also Kilpatrick 2011, pp. 287-291.
193 See, e.g., Schiek 2011, p. 796. 
194 See Chapter 3, section 3.6 for a more elaborate explanation of why cases of age discrimination are 

included in this research.
195 Schueler 2008, p. 233. Note that his observations were made in the context of environmental law. 

See also Pager 2003, p. 556; Tobler 2005, pp. 190-196; Barnard 2006, p. 218; Costello & Davies 
2006, p. 1588; Schiek 2007, p. 443 and Türk 2009, p. 136.

196 ECJ, Nolte, 1996 (Case no. C-317/93) para. 34.
197 ECJ, Palacios de la Villa (Grand Chamber), 2007 (Case no. C-411/05). See Schiek 2011, p. 785, 

for a comment on this case. The ECJ also used a marginal assessment in, among others, ECJ, Ole 
Andersen (Grand Chamber), 2010 (Case no. C-499/08) para. 34; ECJ, Rosenbladt (Grand Chamber), 
2010 (Case no. C-45/09) para. 69; ECJ, Georgiev, 2011 (Case nos. C-250/09 and C-268/09) para. 51 
and ECJ, Fuchs, 2011 (Case nos. C-159/10 and C-160/10) para. 34.

198 ECJ, Palacios de la Villa (Grand Chamber), 2007 (Case no. C-411/05) paras. 68-70.
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factors led to a broad discretion left to Member States and resulted in a marginal test 
of proportionality. The Court used rhetoric like “it does not appear unreasonable”, 
“it cannot reasonably be maintained that national legislation such as at issue in the 
main proceedings is incompatible with the requirements of Directive 2000/78” and 
“[...] the means put in place to achieve that aim of public interest do not appear to 
be inappropriate and unnecessary for the purpose” (emphasis added).199 Kilpatrick 
explains this language as providing presumptive acceptance that the measure was 
appropriate and necessary.200 In general, it can be stated that collectively bargained 
retirement measures are often considered to be proportionate.201 
 In a case of indirect sex discrimination, Rinke, the ECJ also used a marginal 
assessment.202 The case concerned Ms Rinke, a doctor, who applied for a certificate of 
“specific training in general medical practice” and the right to use the title “General 
Medical Practitioner”. This request was denied on the basis of a national law stating 
that the prescribed training had to be carried out in a general medical practice for 
at least six months on a full-time basis. However, Ms Rinke had worked part-time 
in a general medical practice. She claimed discrimination on grounds of sex. The 
Court, first, afforded a wide margin of discretion to Member States in the field of 
public health protection and subsequently assessed whether it was reasonable for 
the legislature to take its view. The conclusion was that “such a measure may be 
regarded as not exceeding what is necessary to achieve the objectives” (emphasis 
added).203 Interestingly, as Costello and Davies point out, AG Geelhoed proposed 
another standard of review in his Opinion.204 He suggested a high standard of proof 
for proportionality, because the law “may have the effect of making access to the 
profession more difficult, or even impossible, for certain groups. Such an effect 
has structural repercussions on the further prospects on the labour market of those 
affected by it”.205 
 Importantly, a marginal assessment does not always result in different treatment 
being justified. For instance, the Grand Chamber case Kücükdeveci concerned a 
German law that arranges statutory notice periods.206 The law also stated that accrued 

199 Ibid., paras. 72, 75 and 79. See also ECJ, Rosenbladt (Grand Chamber), 2010 (Case no. C-45/09) 
paras. 51 and 69 and ECJ, Georgiev, 2011 (Case nos. C-250/09 and C-268/09) para. 51.

200 Kilpatrick 2011, p. 292.
201 See also the case Rosenbladt below. See also Kilpatrick 2011, p. 295. 
202 ECJ, Rinke, 2003 (Case no. C-25/02). Note that in the Rinke case Directive 76/207 was at issue and 

not Directive 2000/54. See also Costello & Davies 2006, p. 1588.
203 ECJ, Rinke, 2003 (Case no. C-25/02) paras. 40 and 41.
204 Costello & Davies 2006, p. 1588 with a reference to the Opinion of AG Geelhoed in ECJ, Rinke, 

2003 (Case no. C-25/02).
205 Opinion of AG Geelhoed in ECJ, Rinke, 2003 (Case no. C-25/02) para. 61.
206 A statutory notice period is the period an employer must take into account before terminating an 

employment contract. When there are no written conditions on the notice period in the contract 
itself, the notice period is generally provided in a statutory provision. 
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seniority under the age of 25 years was to be disregarded. The Grand Chamber of the 
Court decided that the Member States enjoy a broad discretion in the field of social 
and employment policy. Still, the legislation was considered not to be appropriate for 
achieving the aim.207 Note that, considering the language used by the Court, it does 
not become very clear that the ECJ applied a marginal assessment. In a similar case, 
Hütter, the ECJ stated “the criterion of age at which the vocational experience was 
acquired does not appear appropriate for achieving the aim” (emphasis added).208 
Despite the marginal assessment, the ECJ still assesses whether other measures 
are better suited to achieve the aim. In these two cases the ECJ did not consider 
the necessity criterion.209 In the case Steinicke, a public servant, who worked part 
time, was denied access to a scheme for older employees, because she did not fulfil 
the condition of working full time for three of the five previous years.210 The ECJ 
acknowledged the broad margin of appreciation left to Member States in matters 
of social policy.211 However, the Court stated that “the broad margin of discretion 
which the Member States enjoy in matters of social policy may not have the effect of 
frustrating the implementation of a fundamental principle of Community law such as 
that of equal treatment for men and women”.212 The mere generalisation put forward 
by the government could not “reasonably be considered […] suitable for achieving 
that aim” (emphasis added).213 It needs to be added that the Court’s argument that the 
regulation posed the risk that employees would be discouraged from accepting part-
time work, which cannot be considered a suitable means to unblock the employment 
market, was of importance in the conclusion of finding the difference of treatment not 
justified.214 Another case, Hennigs, concerned a collective agreement that provided 
that within a salary group the basic pay of an employee was determined according 
to his or her age. This resulted in the situation where the basic pay of two employees 
who were appointed on the same day in the same salary group would be different 
according to their age at the time of appointment. The Court left a broad discretion to 
the social partners, but concluded that the measure went beyond what was necessary 
and appropriate for achieving the legitimate aim.215

207 ECJ, Kücükdeveci (Grand Chamber), 2010 (Case no. C-555/07) para. 40. 
208 ECJ, Hütter, 2009 (Case no. C-88/08) para. 48.
209 According to Gerards, the ECJ mostly demands that the applicant demonstrates that less intrusive 

(but equally effective) measures were available. In this way, Gerards states, the ECJ does not have 
to search for suitable alternatives. See also Gerards, Proportionality Review in European Law, 
published on the website of IVR Encyclopaedia of Jurisprudence, Legal Theory and Philosophy 
of Law, available at: http://ivr-enc.info/index.php?title=Proportionality_review_in_European_law 
(last accessed 10 August 2012).

210 ECJ, Steinicke, 2003 (Case no. C-77/02).
211 Ibid., para. 61.
212 Ibid., para. 63.
213 Ibid., para. 64.
214 Ibid., para. 65.
215 ECJ, Hennigs, 2011 (Case nos. C-297/10 and C-298/10) paras. 52 and 58, 65, 73 and 77. 
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 Similarly, a marginal assessment by the ECtHR usually results in a narrow 
understanding of the principle of proportionality, which often consists of a very 
general test of reasonableness.216 Moreover, Gerards shows that the ECtHR sometimes 
even skips the proportionality test or, at least, does not present arguments as to why 
a measure is considered to be proportionate.217 Furthermore, when the ECtHR uses a 
marginal assessment it often easily accepts a fair balance: 

“in most cases the Court exercises restraint and prefers to leave the judgement of the 
reasonableness of the balance of interest to the national authorities”.218

According to Gerards and Christoffersen, the ECtHR seems to opt for a marginal 
assessment considering its position as a supervisor.219 This is especially apparent in 
cases where there is no European common ground.220 For instance, in the case of 
Fretté v. France it was claimed that a French law that resulted in homosexual persons 
not being able to adopt a child was discriminatory.221 The ECtHR ruled that “[s]ince 
the delicate issues raised in the case, therefore, touch on areas where there is little 
common ground amongst the member States of the Council of Europe and, generally 
speaking, the law appears to be in a transitional stage, a wide margin of appreciation 
must be left to the authorities of each State”.222 Subsequently, the Court swiftly stated 
that considering this broad margin of appreciation and the need to protect children’s 
best interests, the state was reasonably entitled to consider that the right to be able to 
adopt was limited for homosexual persons.223 Consequently, the refusal to authorise 
adoption did not infringe the principle of proportionality.224 Note that, in 2008, the 
ECtHR reversed the Fretté v. France ruling in the case E.B. v. France.225 
 Despite the fact that a difference in treatment on grounds of sex requires a very 
weighty reasons test, the Court seemed to apply a marginal assessment in the Grand 
Chamber case Stec a.o. v. the UK.226 In this case, the applicants received a benefit for 
work-related injuries. However, once the applicants turned 60, the retirement age 
for women, their benefit was replaced by a retirement pension.227 On the one hand, 

216 Gerards 2005, p. 146 with a reference to ECtHR, Monnell and Morris v. the UK, 2 March 1987 
(Appl. nos. 9562/81 and 9818/82). 

217 Gerards 2005, pp. 146-149. 
218 Gerards 2005, p. 160. See also Christoffersen 2009, p. 135.
219 Gerards 2005, p. 145 and Christoffersen 2009, p. 135. 
220 It should be noted that the factors influencing the width of the margin of appreciation will be 

discussed elaborately in section 8.5.6.
221 ECtHR, Fretté v. France, 26 February 2002 (Appl. no. 36515/97).
222 Ibid., para. 41.
223 Ibid., para. 42.
224 Ibid., para. 42.
225 ECtHR, E.B. v. France, 22 January 2008 (Appl. no. 43546/02).
226 ECtHR, Stec a.o. v. UK (Grand Chamber), 12 April 2006 (Appl. nos. 65731/01 and 65900/01). 
227 Men and women born before 6 April 1950 attain the pensionable age at 65 and 60 respectively. See 
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the ECtHR acknowledged the very weighty reasons test; on the other hand, a wide 
margin of appreciation is normally left to the state in matters of economic and social 
strategy.228 Moreover, the Court considered that questions of administrative economy 
and coherence, as in this case, are generally matters that fall within the margin of 
appreciation.229 The Court concluded with the following statement: “[h]aving begun 
the move towards equality, moreover, the Court does not consider it unreasonable 
of the government to carry out a thorough process of consultation and review, nor 
can Parliament be blamed for deciding in 1995 to introduce the reform slowly and in 
stages. Given the extremely far-reaching and serious implications, for women and for 
the economy in general, these are matters which clearly fall within the State’s margin 
of appreciation” (emphasis added).230

 It follows that with respect to a marginal assessment, at first sight, the approaches 
of the two Courts appear to be rather similar. Both Courts apply, in most cases, a test 
of reasonableness. However, looking beyond the language used by the Courts, the 
case law of the ECJ provides the impression that, despite the marginal assessment, 
the ECJ goes deeper into the elements of proportionality compared to the ECtHR. Or 
at least, in many cases the argumentation of the ECJ as to why a measure appears 
to be (un)reasonable or appears to be (in)appropriate or (un)necessary seems to be 
more elaborate compared to the argumentation in the cases of the ECtHR. Of course, 
this should not be taken as a general rule, since the case law of both Courts is rather 
casuistic. 
 An interesting example is the ECJ case Rosenbladt concerning national 
legislation that permits the state, the parties to a collective agreement and the parties 
to an individual employment contract to provide for the automatic termination of an 
employment contract upon reaching a specific fixed age (65 years old).231 In short, Mrs 
Rosenbladt was a cleaner and received a low income. She did not want to retire due to 
the reason that she could not afford it. First, the ECJ considered that Member States 
enjoy a broad discretion in their choice of measures in the area of social policy.232 
Subsequently, the ECJ stated that it does not appear unreasonable that the measure 
may be appropriate and necessary in order to achieve the legitimate aims put forward 
by the government.233 The foregoing shows that the Court used a marginal assessment 
of proportionality.234 However, the Court went on and stated: “[t]hat conclusion does 
not, however, mean that such clauses in a collective agreement are exempt from any 

ECtHR, Stec a.o. v. UK (Grand Chamber), 12 April 2006 (Appl. nos. 65731/01 and 65900/01) para. 32.
228 ECtHR, Stec a.o. v. UK (Grand Chamber), 12 April 2006 (Appl. nos. 65731/01 and 65900/01) para. 52.
229 Ibid., para. 57.
230 Ibid., para. 65.
231 ECJ, Rosenbladt (Grand Chamber), 2010 (Case no. C-45/09).
232 Ibid., paras. 41 and 69.
233 Ibid., para. 51.
234 See also Veldman 2012.
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effective review by the courts in the light of the provisions of Directive 2000/78 
and of the principle of equal treatment. Such review is exercised according to the 
specific features of the clause being examined. It must be ensured, in respect of each 
agreement providing for a mechanism for automatic termination of an employment 
relationship, that the conditions laid down in the first subparagraph of Article 6(1) 
of that directive, inter alia, are fulfilled [appropriateness and necessity]”.235 In the 
elaborate paragraphs that follow in which the ECJ performs a balancing act, the 
Court comes to the conclusion that Directive 2000/78 did not preclude the national 
legislation.236 This case shows that the Court’s assessment, while using a reasonability 
test, consists of a careful examination of the measure in question. This is, perhaps, 
why it is not uncommon that, while using an assessment that is labelled as “marginal”, 
the ECJ may still find different treatment unjustified, whereas, a marginal assessment 
by the ECtHR often does not lead to a violation of the Convention. 
 Finally, it is noticeable that the ECtHR often puts emphasis on the reasonableness 
of the balance of interest, whereas the ECJ assesses whether the measure appears 
appropriate and necessary and often leaves a fair balance test behind.237 Nevertheless, 
it is noticeable that the ECJ starts using a balance test more often in cases of age 
discrimination.238 
 The observation that, on the one side, the ECJ uses language that indicates a 
marginal assessment, but, on the other, that the ECJ carefully assesses the particular 
measure, is possibly caused because there is an “absence in the consensus on the 
standard of review” and “the ECJ appear wedded to differential standards”.239 Along 
the same lines, Pager submits in respect of sex discrimination that the level of scrutiny 
the ECJ has applied has been anything but uniform.240 A second reason that might 
explain this apparent difference is the different usage of the margins of appreciation 
and discretion by the European Courts. While this difference will be discussed 
elaborately, it is expedient to briefly address it here.241 The ECJ, normally, does not 
use the margin of discretion as an argument in the proportionality assessment itself.242 

235 ECJ, Rosenbladt (Grand Chamber), 2010 (Case no. C-45/09), para. 52.
236 See also Kilpatrick 2011, p. 296.
237 See, e.g., Gerards 2005, pp. 145 and 160; Christoffersen 2009, p. 135 and Kilpatrick 2011, pp. 289 

and 290. See also Gerards, Proportionality Review in European Law, published on the website of 
IVR Encyclopaedia of Jurisprudence, Legal Theory and Philosophy of Law, available at: http://ivr-
enc.info/index.php?title=Proportionality_review_in_European_law (last accessed 10 August 2012).

238 Kilpatrick 2011, p. 289.
239 Costello & Davies 2006, pp. 1611 and 1612 and Schiek 2011, p. 779. The development of the ECJ’s 

standard of review may be labelled as “invention by necessity”, a phrase borrowed from Baker. 
Baker 2008, p. 306. 

240 Pager 2003, p. 559.
241 See section 8.5.5.3 below.
242 Note that there are exceptions, such as the case Rinke. In this case the ECJ stated: “[t]he Community 

legislature has left to the national legislatures the task of fixing the number and duration of full-time 
training periods. It has simply stated that those periods must be of such a number and duration as 
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Consequently, the Court argues on other grounds why a measure can be (reasonably) 
considered appropriate or necessary (and vice versa). Differently, the Strasbourg 
case law shows that the ECtHR often uses the doctrine of the margin of appreciation 
as an argument why a measure is proportionate. This happens most often when the 
margin of appreciation is broad and the intensity of the assessment is marginal. The 
critique by many academics concerning this approach is that substantive arguments 
are missing.

8.5.4.2  The Comparison of a Full Assessment

As regards a full assessment of proportionality the ECJ landmark case Bilka-
Kaufhaus is considered to be the prominent example.243 The assessment in this case 
includes a demonstration of a real need, appropriateness and necessity.244 It does not 
seem to include a fair balance test.245 In addition, a similar objective justification 
test can be seen in the case Rinner-Kühn concerning a national law that provided 
that employers must continue to pay wages when an employee cannot work due to, 
for instance, illness. Mrs Rinner-Kühn, however, could not claim this right because 
part-time workers were excluded from this benefit.246 The ECJ ruled that the means 
chosen must meet a necessary aim of its social policy and the means must be suitable 
and requisite for attaining that aim.247 The final question of objective justification 
was left to the national court. In academic literature, the articulated proportionality 
test in the Rinner-Kühn case is considered somewhat less strict than the one in Bilka-
Kaufhaus.248 
 In a more recent example, the case Nikoloudi, the ECJ also demonstrates a full 
assessment.249 This case has been discussed in the context of the Court’s decision 
upon the point of departure, namely direct or indirect discrimination.250 To reiterate, 
Ms Nikoloudi worked part-time as a cleaner. She was not appointed as a member 
of staff because this benefit was exclusive for full-time employees. First of all, the 
position of “cleaner” was reserved for only women. Secondly, cleaning posts were 

adequately to prepare for the effective exercise of general medical practice. In view of the margin 
of discretion which the Community legislature has in the matter in question, such a measure may be 
regarded as not exceeding what is necessary to achieve the objectives set out in paragraph 38”. ECJ, 
Rinke, 2003 (Case no. C-25/02) para. 41.

243 ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84). See also Chapter 3, section 3.7. 
244 ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84) para. 36. 
245 This did not stop the UK from defining “necessary as meaning ‘when reasonable needs outweigh 

discriminatory effect’”. Baker 2008, pp. 307-310. 
246 ECJ, Rinner-Kühn, 1989 (Case no. C-171/88). See also Barnard & Hepple 1999, p. 409 and Barnard 

2006, p. 368. 
247 ECJ, Rinner-Kühn, 1989 (Case no. C-171/88) para. 14.
248 See Chapter 3, section 3.7.
249 ECJ, Nikoloudi, 2004 (Case no. C-196/02).
250 See Chapter 3, section 3.2.2.
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part-time posts. The ECJ found that there was a case of direct discrimination against 
this category of workers, since it is exclusively composed of women. Subsequently, 
the Court also considered the question whether the measure that only full-time 
employees can become an appointed member of staff was discriminatory. This is 
assessed from the perspective of indirect discrimination, because in the past/future it 
would be possible that men work part-time as well. After all, part-time work was not 
exclusively reserved for women. The ECJ expressed the following proportionality 
test: 

“[i]t is necessary [...] to ascertain, in light of all the relevant factors and taking into 
account the possibility of achieving by other means the aims pursued by the provisions 
in question, whether those aims appear to be unrelated to any discrimination on 
grounds of sex and whether those provisions, as a means to the achievement of 
certain aims, are capable of advancing those aims”.251 

A different expression of the use of a strict scrutiny by the ECJ, but which did not 
result in the requirement of proportionality being applied, is the case Kleist.252 In 
this case Mrs Kleist was dismissed because she had reached the age of 60 years. In 
comparison, men could be dismissed when reaching the age of 65 years. The aim of 
the law was to promote the access of younger persons to employment. According to 
Schiek, this case shows that the ECJ requires a stricter scrutiny when grounds of sex 
and age intersect.253 She states that “[r]ather than relying on a general social policy 
justification of this age-related differentiation, the Court stressed that an ‘exception 
for the prohibition of discrimination on grounds of sex ... must be interpreted strictly’. 
This excluded any justification by the objective of promoting employment of younger 
persons, although this justification has been readily accepted for different types of 
age discrimination”.254 The ECJ considered the Austrian measure in the Kleist case to 
constitute direct discrimination on grounds of sex. Therefore, a proportionality test 
was not carried out.
 A field in which the ECJ applies the strictest assessment of all is when the 
difference in treatment touches upon the freedom of movement. In this respect, 
Pager puts forward that “[t]he ECJ has held repeatedly that ‘derogati[ons] from the 
fundamental principle of freedom of movement must be interpreted strictly.’ Even 
where the ECJ has been willing to grant a measure of discretion to Member States, 
for example, in determining grounds for derogation based on public morality or 
health, it has emphasized that the parameters of such choices ‘cannot be determined 

251 ECJ, Nikoloudi, 2004 (Case no. C-196/02) para. 48.
252 ECJ, Kleist, 2010 (Case no. C-356/09).
253 Schiek 2011, p. 797.
254 Ibid., p. 797. 
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unilaterally’ and remain subject to strict proportionality controls”.255 It is, however, 
difficult to capture the ECJ’s full assessment of proportionality in a fixed rule.256 
This is confirmed by Costello and Davies who state that the ECJ applies different 
standards of review.257 Interestingly, they refer to a statement by AG Maduro who 
suggests “a new more sophisticated approach to judicial review”.258 
 The full assessment of the ECJ, like the marginal one, usually follows a fairly 
structured pattern, beginning with the question whether the national measure in 
question was an appropriate means to achieve the aim.259 Often the ECJ will assess 
the consistency of a measure.260 When consistently is lacking, the ECJ finds that 
appropriateness is also lacking. For instance, in the Petersen case the ECJ stated: 

“[i]t must be remembered that legislation is appropriate for ensuring attainment of 
the objective pursued only if it genuinely reflects a concern to attain it in a consistent 
and systematic manner”.261 

Further, the necessity of a measure is assessed. Kilpatrick puts forward that the 
ECJ adopted a new approach in cases of age discrimination towards proportionality 
that involves a balancing of the interests at stake. She states that “[t]his approach 
has to date been most strongly associated with the jurisprudence of the [ECtHR] 
in interpreting the Convention”.262 It is uncertain whether the ECJ would apply a 
balancing test in cases concerning other grounds. In relation to the ground of sex, such 
a test is often absent.263 The balancing test that is seen in cases of age discrimination 
serves as an extra test next to the elements of appropriateness and necessity. This is 
also highlighted by AG Kokott in the Grand Chamber case Ole Andersen.264 Veldman 
gives the examples of Palacios de la Villa, Ole Andersen, and Rosenbladt.265

255 Pager 2003, p. 557 with a reference to ECJ, Rutili, 1975 (Case no. C-36/75) and ECJ, Régina, 1977 
(Case no. C-30/77).

256 Pager 2003, pp. 556 and 557.
257 Costello & Davies 2006, p. 1611.
258 Costello & Davies 2006, pp. 1602 and 1611 with a reference to a statement made by AG Maduro in 

his Opinion in ECJ, Serge Briheche v. Ministère de l’intérieur, de la sécurité intérieure et des libertés 
locales, 2004 (Case no. C-319/03).

259 As has become clear from the previous subsection, the marginal assessment of proportionality, in 
general, also follows a structured pattern.

260 See Veldman 2012 with a reference to ECJ, Hütter, 2009 (Case no. C-88/08); ECJ, Kücükdeveci 
(Grand Chamber), 2010 (Case no. C-555/07) and ECJ, Petersen (Grand Chamber), 2010 (Case no. 
C-341/08).

261 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 53.
262 Kilpatrick 2011, p. 290.
263 Ibid., p. 289.
264 See section 8.5.3 with a reference to the Opinion of AG Kokott in ECJ, Ole Andersen (Grand 

Chamber), 2010 (Case no. C-499/08) paras. 67 and 68. 
265 Veldman 2012. 
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 It is sometimes difficult to distinguish between a marginal and a full assessment of 
proportionality, because, as said above, the ECJ in some cases applies all the elements 
of proportionality, while affording states a broad margin of discretion and using 
language that indicates a marginal assessment. This is also highlighted by Tobler, 
who states that “it is perfectly possible to allow a wide margin of discretion and 
then to test proportionality in a rather strict way”.266 This is, for instance, expressed 
by language such as “[h]owever, that discretion cannot have the effect of frustrating 
the implementation of the principle of non-discrimination on grounds of [...]” and 
“the Community legislature must be allowed a wide margin of discretion, which 
cannot, however, render meaningless the implementation of a fundamental principle 
of Community law such as the elimination of indirect discrimination on grounds of 
sex”.267 
 In comparison, a full assessment of the ECtHR generally brings along a 
broad and profound view of proportionality.268 In such cases, the ECtHR seems 
to provide more explanation as to why a measure is proportionate compared to a 
marginal assessment.269 This fullest assessment is called “the very weighty reasons 
test”.270 The Court explained in the case Abdulaziz, Cabales and Balkandali v. the 
UK: “[t]his means that very weighty reasons would have to be advanced before a 
difference of treatment on the ground of sex could be regarded as compatible with 
the Convention”.271 This is not to say that a justification is not possible.272 In the 
Petrovic v. Austria case concerning parental leave allowance, the Court did not find 
a violation of Article 14 ECHR despite the very weighty reasons test.273 In the case 
Kiyutin v. Russia the ECtHR also used a very weighty reasons test. Interestingly, the 
Court described the test as follows: “the respondent State is under an obligation to 

266 Tobler 2005, p. 246.
267 ECJ, Helga Kutz-Bauer and Freie und Hansestadt Hamburg, 2003 (Case no. C-187/00) para. 57; 

ECJ, Rinke, 2003 (Case no. C-25/02) para. 39; ECJ, Steinicke, 2003 (Case no. C-77/02) para. 63 and 
ECJ, Age Concern England, 2009 (C-388/07) para. 51. See also Tobler 2005, p. 246. 

268 Gerards 2005, p. 145.
269 Ibid., p. 148.
270 ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 a.o.).
271 Ibid., para. 78.
272 Janis, Kay & Bradley 2008, p. 503 with a reference to ECtHR, Petrovic v. Austria, 27 March 1998 

(Appl. no. 20458/92) and ECtHR, Fretté v. France, 26 February 2002 (Appl. no. 36515/97). Note 
that this latter case did not concern the ground of sex, but instead sexual orientation. 

273 ECtHR, Petrovic v. Austria, 27 March 1998 (Appl. no. 20458/92) para. 37. This judgement was not 
uncontested, two dissenting Judges, Bernardt and Spielmann, did not agree that weighty reasons 
were present. In a concurring opinion, Judge Pettiti found that the very weighty reasons test should 
not have been applied, because in the Petrovic v. Austria case “a more equal sharing of tasks between 
men and women was not expressly in issue”. See also ECtHR, Stec a.o. v. UK (Grand Chamber), 
12 April 2006 (Appl. nos. 65731/01 and 65900/01).



240

Chapter 8

provide a particularly compelling justification for the differential treatment of which 
the applicant complained to have been a victim” (emphasis added).274 
 Further, as said, Gerards states that the ECtHR does not always make an explicit 
distinction between the elements of suitability, necessity, the “other means test” and 
proportionality stricto sensu.275 For instance, the Court regularly includes the element 
of suitability in the test of necessity. These elements are often addressed as one.276 As 
regards the “other means test” (or the test of strict necessity), Christoffersen submits 
that, in general, the ECtHR rejects this test.277 He refers to the Belgian Linguistic 
case in which the ECtHR stated that “[t]his purpose is plausible in itself and it is 
not for the Court to determine whether it is possible to realise it in another way”.278 
Further, he states that “the implementation freedom and ensuing general absence 
of a test of strict necessity comprising a least/less onerous means-test reflects the 
nature of the ECHR as an international treaty protecting minimum human rights 
standards rather than the Court’s subsidiary position as an international court. A 
principle of strict necessity would accordingly undermine the nature of the ECHR 
as it would lead to imposing maximum limits on the implementation freedom of 
the Contracting Parties”.279 However, according to Gerards, the least onerous means 
test is sometimes applied, but “such an examination will only be undertaken if the 
existence of alternative possibilities clearly appear from the facts or the arguments 
of a case”.280 She also highlights the connection of the least onerous means test with 
suspect grounds.281 
 A comparison of the approaches of the Courts shows several similarities and 
differences. Firstly, the ECJ generally puts its focus on an assessment of the elements 
of appropriateness and necessity. In contrast, the ECtHR puts its emphasis on a 
balancing exercise of the interest of the individual and the public interest of the 
state. Baker states that “[t]he ECtHR seldom uses the necessity test when applying 
proportionality in Article 14 cases, but the tests of legitimate aim and proportionality 
stricto sensu were incorporated into Article 14 justification in Belgian Linguistics”.282 

274 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) para. 65. See Chapter 6, section 6.4.2 
for a full discussion of this case. 

275 Gerards 2005, p. 157.
276 Ibid., p. 154.
277 Christoffersen 2009, pp. 111, 113 and 135. 
278 See ECtHR, Belgian Linguistic, 23 July 1968 (Appl. nos. 1474/62 a.o.) para. 13 referred to by 

J. Christoffersen, Fair Balance – A Study of Proportionality, subsidiarity and Primaty in the European 
Convention on Human Rights (Dissertation) (Faculty of Law of the University of Copenhagen) 
2008, p. 110 available at: http://www.humanrights.dk/files/pdf/Disputats%20_Endelig%202008%20
04%2017_%20(2).pdf (last accessed 10 August 2012).

279 Ibid., p. 111.
280 Gerards 2005, p. 159 with a reference to ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. 

no. 8777/79) and ECtHR, Inze v. Austria, 28 October 1987 (Appl. no. 8695/79). 
281 Ibid.
282 Baker 2008, p. 319.
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As a second observance, in most cases the ECJ seems to apply the elements of 
proportionality in a more structured manner compared to the ECtHR. Thirdly, as 
discussed, in some ECJ cases it is hard to make out a distinction between a marginal 
and a full assessment. This distinction seems to be clearer in the case law of the 
ECtHR. Fourthly, a very weighty reasons test is not encountered in the case law of 
the ECJ. This may be explained by the difference in structure between the two non-
discrimination systems. Cases of direct discrimination on grounds of sex or race are 
difficult to justify unless the narrow GOR exception is applicable, while the ECHR 
system has a broad exception clause. So far, the very weighty reasons test is, thus, 
typical for the non-discrimination regime of the ECHR. The same holds true for 
categories of grounds labelled as suspect and non-suspect. It follows that the ECtHR 
uses a full assessment of cases of sex discrimination, whereas the ECJ uses variations 
of assessments concerning the ground of sex. Still, typical for the ECJ, it applies a 
very strict assessment when the topic touches upon a core activity or goal of the EU, 
such as the freedom of movement. Finally, in the above subsection it was mentioned 
that a marginal assessment by the ECtHR appears to be, in many cases, less well 
reasoned compared to a marginal assessment by the ECJ. This does not apply for a 
full assessment by the ECtHR compared to a full assessment by the ECJ. In other 
words, a full assessment by the ECtHR is often better reasoned than a marginal 
assessment. Therefore, a careful conclusion can be drawn that the full assessments 
of proportionality by the Courts are more similar to each other than the marginal 
assessments are. This means that when the Courts are confronted with cases that 
would receive a marginal assessment, the chances are greater that the assessments of 
proportionality will differ. In contrast, in cases that receive a full assessment by both 
Courts, the assessments would probably show less difference.

8.5.5 The Comparison of the Margins of Appreciation and Discretion  

One crucial tool that determines the intensity of assessment of both European Courts 
and, consequently, a particular interpretation of the principle of proportionality 
(strict, medium, lenient etc.) is the margin of discretion afforded to states.283 In the 
ECHR system this tool is called the margin of appreciation doctrine. The ECJ refers 
to: “the Member States enjoy a [...] margin of discretion” (emphasis added).284 In the 
following subsections similarities between the margins of appreciation and discretion 
are discussed. Moreover, differences are discussed between the EU/ECJ and the CoE/
ECtHR that seem to point in the direction that, generally, the influence of the doctrine 
of the margin of appreciation is greater or more decisive for the outcome of a case 
than the margin of discretion. If it turns out that, in similar cases, in one system the 

283 Christoffersen 2009, p. 227.
284 ECJ, Ulrich Hofmann v. Barmer Ersatzkasse, 12 July 1984 (Case no. C-184/83) para. 27.
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discretion left to states is greater than in the other system, this may lead to differences 
in outcome. Therefore, the different role of the margins of appreciation and discretion 
in the assessment by the Courts is a crucial element.

8.5.5.1  A Common Root: the Principle of Subsidiarity

In both European systems the margin of discretion and the margin of appreciation 
are closely related to the principle of subsidiarity.285 This latter principle relates to the 
question of who is the more competent or who is in a better position – the international 
organisation or the national authorities – to decide upon a certain issue, such as the 
adoption of a measure that differentiates between certain groups of persons.286

 In the EU, when a specific area does not fall within its exclusive competence, 
action shall only be taken when it cannot be sufficiently achieved by the Member 
States and can therefore, by reason of the scale or effects of the proposed action, be 
better achieved by the EU.287 Furthermore, when the EU indeed takes action, it shall 
not go beyond what is necessary to achieve the objectives of the Treaties.288 In the 
context of non-discrimination law the EU legislature responded to this principle. For 
instance, in Recital 37 of Directive 2000/78 it is stated that “[i]n accordance with 
the principle of subsidiarity set out in Article 5 of the EC Treaty, the objective of 
this Directive, namely the creation within the Community of a level playing-field 
as regards equality in employment and occupation, cannot be sufficiently achieved 
by the Member States and can therefore, by reason of the scale and impact of the 
action, be better achieved at Community level. In accordance with the principle of 
proportionality, as set out in that Article, this Directive does not go beyond what is 
necessary in order to achieve that objective”.289

 In the ECHR system, the principle of subsidiarity is explained as “the state should 
itself decide democratically what [is] appropriate for itself”.290 The role of the ECtHR 
is not one of a final court of appeal. Its role is limited to ensuring whether states have 
remained within the limits set by the ECHR.291 The state has the main responsibility 

285 See ECtHR, Handyside v. the UK, 7 December 1976 (Appl. no. 5493/72) para. 48. It is said that the 
origin of the concept of subsidiary can be traced back to the ancient Greeks. Carozza 2003, pp. 40 
and 41.

286 See ECtHR, Handyside v. the UK, 7 December 1976 (Appl. no. 5493/72) para. 48 and art. 5 TEU. 
See also the Protocol to the Treaty of Lisbon on the Application of the Principles of Subsidiarity 
and Proportionality. This principle is not only active in legal court cases. The principle is also very 
important in regulating the division of power between the EU legislature (all institutions) and the 
Member States.

287 See art. 5 TEU.
288 Ibid.
289 Similar clauses are included in Recital 36 of Directive 2006/54 and Recital 28 of Directive 2000/43. 
290 See a report of the Lisbon Network, The Margin of Appreciation, available at: http://www.coe.int/t/

dghl/cooperation/lisbonnetwork/themis/ECHR/Paper2_en.asp (last accessed 10 August 2012).
291 Ibid.
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of ensuring the rights set forth in the ECHR. The principle of subsidiarity is embodied 
in the “better placed argument”. The “better placed argument” is also considered a 
factor that influences the broadness of the margin of appreciation.292 It often plays a 
role in cases where there is no consensus among states and where the field of law or 
policy lies in the domestic sphere and is closely related to state sovereignty, such as 
immigration and national security. Additionally, this argument is used when, in the 
assessment, there is a need to be familiar with local situations and sensitivities, such as 
moral and cultural issues.293 In, for instance, the Handyside case the UK government 
ordered the forfeiture and subsequent destruction of a schoolbook on sex education 
and, furthermore, imposed a fine on Handyside.294 In this case the ECtHR used the 
“better placed argument” in assessing the necessity of this measure by stating: “[b]y 
reason of their direct and continuous contact with the vital forces of their countries, 
State authorities are in principle in a better position than the international judge to 
give an opinion on the exact content of these requirements as well as on the ‘necessity’ 
of a ‘restriction’ or ‘penalty’ intended to meet them”.295

 According to Carozza, “the ECJ has not applied the principle of subsidiarity to 
itself with respect to its own exercises of judicial authority”.296 Nevertheless, the ECJ 
does use the margin of discretion as a tool to set its strictness of the review of national 
measures and so does the ECtHR. It can be said that the concepts of the margin of 
discretion and the margin of appreciation have a similar function as the principle of 
subsidiarity, but are used in a more practical application by both European Courts. 
The question is whether these concepts have a similar function and importance in the 
assessment of the European Courts. 

8.5.5.2  Clarity and Consistency

It seems as if the ECtHR applies the concept of the margin of appreciation in an 
unpredictable manner in its case law. Academics state that its application is unclear 
and inconsistent.297 In some cases, the ECtHR devotes entire paragraphs on the use of 
the margin of appreciation. For instance, in Lautsi v. Italy, concerning crucifixes in 
Italian classrooms, the Grand Chamber of the Court explained the use of the margin of 
appreciation in several paragraphs.298 It shows that the influence of the doctrine of the 
margin of appreciation is far-reaching and decisive in this case. In other cases, there 

292 The “better placed” factor is discussed more elaborately in section 8.5.6.3. 
293 Brems 2003, p. 105.
294 ECtHR, Handyside v. the UK, 7 December 1976 (Appl. no. 5493/72).
295 Ibid., para. 48.
296 Carozza 2003, p. 54.
297 See, e.g., Brems 2003, p. 105; Brauch 2005, p. 121; Letsas 2006, p. 705 and Kratochvíl 2011, p. 343.
298 See ECtHR, Lautsi a.o. v. Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06), paras. 61, 

68-71, 73 and 76. 
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is a limited or mere standard reference to the doctrine.299 Furthermore, as Brauch puts 
forward, the ECtHR routinely uses “boiler-plate” language in relation to the margin 
of appreciation.300 He refers to a critique by Judge Meyer of the sometimes empty 
language of the Court as regards the margin of appreciation: 

“[t]he empty phrases concerning the State’s margin of appreciation – repeated in the 
Court’s judgments for too long already – are unnecessary circumlocutions, serving 
only to indicate abstrusely that the States may do anything the Court does not consider 
incompatible with human rights”.301 

It is even said in academic literature that the use of the doctrine gives an impression 
of arbitrariness or even being a threat to the rule of law.302 This impression is caused, 
among other things, by the sometimes poor explanation given by the ECtHR as to 
why in some cases a broad appreciation, and in other cases, a narrow one is afforded 
to states.303 Of course, the doctrine needs a certain flexibility to function. Nonetheless, 
because the doctrine resembles a sliding scale of discretion, it is important that the 
Court provides an adequate explanation. Certainly, the Court has identified several 
factors that influence the width of the appreciation. Additionally, academics have 
singled out certain factors. These factors are, however, not always conclusive. One 
reason is that factors also influence each other. For instance, in a case where suspect 
grounds are at stake, a narrow margin of appreciation is expected; however, sometimes 
the factors of a European consensus and an area of law have more influence, leading 
eventually to a broad margin of appreciation afforded to states.304

 The ECJ’s use of the margin of discretion is also not always clear. As was discussed 
above, in some cases the Court indicates that Member States enjoy a broad discretion 
in a particular field, such as the field of social and employment policy.305 However, 
the Court continues by carefully examining proportionality. It is not uncommon that 
the Court does not accept the state’s justifications, while leaving a broad margin of 
discretion to the Member States.306 

299 Brems 1996, p. 256.
300 Brauch 2005, p. 126.
301 Ibid. with a reference to a statement by the dissenting Judge Meyer in ECtHR, Z. v. Finland, 

25 j60February 1997 (Appl. no. 22009/93).
302 Brems 1996, p. 313; Brems 2003, p. 105 and Brauch 2005, p. 125.
303 Brems 2003, p. 105.
304 See, e.g., ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 8777/79) and ECtHR, 

Petrovic v. Austria, 27 April 1998 (Appl. no. 20458/92).
305 See section 8.5.4.1.
306 See, e.g., ECJ, Steinicke, 2003 (Case no. C-77/02); ECJ, Hütter, 2009 (Case no. C-88/08); ECJ, 

Kücükdeveci (Grand Chamber), 2010 (Case no. C-555/07) and ECJ, Hennigs, 2011 (Case nos. 
C-297/10 and C-298/10).
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8.5.5.3  The Practical Application in the Proportionality Test

As discussed in Chapter 6, Letsas presents a clear explanation of the meaning and role 
of the margin of appreciation in the ECtHR’s case law.307 He argues that the ECtHR 
applies the concept of the margin of appreciation in two distinct ways, namely as a 
structural and a substantive concept.308 The structural concept means that the margin 
of appreciation defines the intensity of the assessment that the ECtHR possesses as an 
international court. This concept is, thus, directly based on the principle of subsidiarity 
and can be seen as the starting point in the assessment of the ECtHR. The Court 
often expresses the structural use of the margin of appreciation by stating that the 
Contracting State is better placed or in a better position to decide upon, for instance, 
the necessity of a measure.309 In the case Rasmussen, concerning different treatment 
between husbands and wives related to time-limits to institute paternity proceedings, 
the Court pointed out prior to the proportionality test that Contracting States enjoy 
a certain margin of appreciation in assessing whether and to what extent differential 
treatment can be justified.310 The substantive concept of the margin of appreciation 
applies in the assessment of proportionality itself. Therefore, this concept is part of 
the argumentation of the ECtHR and functions as a tool in the proportionality test.311 
Often, the ECtHR uses the doctrine to express a final conclusion.312 
 A clear example is the above-mentioned crucifix case of Lautsi v. Italy.313 In 
this case the Court used the margin of appreciation as a reason why the measure 
to keep crucifixes in classrooms was justified. In the assessment of the facts, the 
Court referred to the doctrine on numerous occasions, to be precise seven times 
in six paragraphs.314 For instance, the Grand Chamber of the Court stated that “the 
decision whether or not to perpetuate a tradition falls in principle within the margin 
of appreciation of the respondent state”, “Contracting states enjoy a margin of 
appreciation in their efforts to reconcile exercise of the functions they assume in 
relation to education and teaching with respect for the rights of parents to ensure 
such education and teaching in conformity with their own religious and philosophical 
convictions” and “the decision whether crucifixes should be present in State-school 
classrooms is, in principle falling within the margin of appreciation of the respondent 
state”.315 As a final conclusion the Court stated that “[i]t follows from the foregoing 

307 See Chapter 6, section 6.7. In addition, see Letsas 2006; Letsas 2007 and Christoffersen 2009, p. 31.
308 Letsas 2007, pp. 80-98. See also Letsas 2006 and Christoffersen 2009, p. 31.
309 See the citation from the Handyside case in section 8.5.5.1. See also Letsas 2006, p. 709.
310 ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 8777/79) para. 40.
311 See, e.g., Brems 1996, p. 313; Singh 1999, pp. 20 and 21; Arai-Takahashi 2002, p. 172; Brems 2003, 

p. 313 and Christoffersen 2009, pp. 31 and 32
312 See Letsas 2006, p. 712.
313 ECtHR, Lautsi a.o. v. Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06).
314 Ibid., paras. 68, 69, 70, 71, 73 and 76.
315 Ibid., paras. 68, 69 and 70.
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that, in deciding to keep crucifixes in the classrooms of the State school attended by 
the first applicant’s children, the authorities acted within the limits of the margin of 
appreciation left to the respondent State in the context of its obligation to respect, 
in the exercise of the functions it assumes in relation to education and teaching, the 
right of parents to ensure such education and teaching in conformity with their own 
religious and philosophical convictions”.316 
 It shows that in the Lautsi case the Court used the doctrine to settle the question 
of whether an interference with Article 9 ECHR is permissible.317 As said, many 
academics, but also judges of the Court itself, have criticized this usage of the doctrine, 
mainly because a mere reference to the margin of appreciation is not a reasoning why 
a particular measure is proportionate or not.318 In addition, the manifold use of the 
margin of appreciation in a substantive manner as in the Lautsi v. Italy case shows the 
decisiveness of this doctrine in the assessment of the ECtHR. As dissenting Judges 
Malinverni and Kalaydjieva stated in their joined Opinion: when the Court decides 
there is a narrow margin of appreciation it will, generally, find a violation of the 
Convention and, vice versa, when the Court finds a broad margin of appreciation, 
it will often consider that the state did not violate the Convention.319 Note that this 
is not always the case. For instance, in the case of Andrejeva v. Latvia the Grand 
Chamber of the Court found a violation of Article 14 ECHR. Despite the broad 
margin of appreciation of states in the field of social security (pensions), there was 
no reasonable relationship of proportionality.320 In this case the applicant was denied 
a retirement pension for the years she worked outside Latvia solely on the ground of 
her nationality. 
 The question is whether the ECJ applies the concept of discretion in a similar 
manner as the ECtHR does. Firstly, the case law of the ECJ concerning the non-
discrimination Directives shows that the Court applies this concept prior to the 
assessment of proportionality. This use can be qualified as structural. For instance, 
in the Petersen case, the ECJ first set the level of discretion and continued to assess 
whether the measure to set an age limit for the practice of a dentist is necessary and 
appropriate in relation to the legitimate aim. The ECJ stated the following: 

“[i]n the case of a measure in the field of health, it should be recalled that, in 
accordance with the case-law and with Article 152(5) EC, the Member States retain 
power to organise their social security systems and to adopt, in particular, provisions 
intended to govern the organisation and delivery of health services and medical care. 

316 Ibid., para. 76.
317 Letsas 2006, p. 714.
318 Letsas 2006, p. 712 with a reference to Macdonald, Matscher & Petzold 1993, p. 85. See also Brauch 

2005 and Letsas 2011. 
319 Dissenting Opinion of Judge Malinverni joined by Judge Kalaydjieva in ECtHR, Lautsi a.o. v. Italy 

(Grand Chamber), 18 March 2011 (Appl. no. 30814/06) para. 1.
320 ECtHR, Andrejeva v. Latvia, 18 February 2009 (Appl. no. 55707/00) paras. 89 and 92. 
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The Member States must indeed exercise that power in compliance with Community 
law, but, when assessing whether that obligation has been complied with, account 
must be taken of the fact that a Member State may determine the level of protection 
which it wishes to afford to public health and the way in which that level is to be 
achieved. Since the level of protection may vary from one Member State to the other, 
Member States must be allowed discretion”.321 

Despite the discretion left to Member States in this case, the ECJ considered that the 
measure was not proportionate to the aim to protect the health of patients against 
the decline in performance of dentists older than 68 years considering the age limit 
did not apply to all dentists. It turns out that in the Petersen case the Court seems to 
only apply the margin of discretion in a structural manner; that is, it sets the level of 
the intensity of assessment, but is not an argument in the proportionality test itself. 
Similarly, in other cases concerning Directive 2000/78 (age discrimination), such as 
Mangold, Palacios de la Villa, Age Concern England, Hütter and Kücükdeveci, a 
reference is made to the broad discretion that Member States enjoy in the field of social 
and employment policy prior to the assessment of proportionality and, furthermore, a 
subsequent use of the substantial concept of discretion is not expressed.322 An example 
of the structural use of the margin of discretion in relation to sex discrimination is the 
case Steinicke, which, in short, dealt with an employee who had been denied access 
to a scheme for older employees due to her part-time contract.323 In sum, similar to 
the ECtHR, the case law of the ECJ concerning age discrimination indicates that the 
margin of discretion is used in a structural manner, that is, as a starting point in the 
assessment of proportionality. 
 However, a difference is also noticeable. Unlike the Strasbourg Court, the ECJ 
does not seem to use the discretion left to Member States as an argument in the 
assessment of proportionality or as a final conclusion. At least, not in such a standard 
way as the ECtHR does. Nevertheless, it has to be said that there are a few cases where 
it is noticeable that the ECJ also uses an argument of discretion in its final conclusion. 
For instance, in the Grand Chamber case Rosenbladt, which was discussed above in 
the context of a marginal assessment, national legislation (a collective agreement) 
was at issue that allowed for an automatic termination of an employment contract 
upon reaching a specific fixed age (65 years old). The ECJ stated: 

321 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 51.
322 ECJ, Mangold (Grand Chamber), 2005 (Case no. C-144/04) para. 63; ECJ, Palacios de la Villa 

(Grand Chamber), 2007 (Case no. C-411/05) para. 68; ECJ, Hütter, 2009 (Case no. C-88/08) 
para. 45; ECJ, Age Concern England, 2009 (Case no. C-388/07) para. 51 and ECJ, Kücükdeveci, 
2010 (Case no. C-555/07) para. 38. See also ECJ, Rosenbladt (Grand Chamber), 2010 (Case no. 
C-45/09); ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08); ECJ, Fuchs, 2011 (Case 
nos. C-159/10 and C-160/10) and ECJ, Georgiev, 2011 (Case nos. C-250/09 and C-268/09).

323 ECJ, Steinicke, 2003 (Case no. C-77/02). See also para. 8.5.4.1.
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“[a]ccordingly, in the light of the wide discretion granted to the social partners at 
national level in choosing not only to pursue a given aim in the area of social policy, 
but also in defining measures to implement it, it does not appear unreasonable for the 
social partners to take the view that a measure such as Paragraph 19(8) of the RTV 
may be appropriate for achieving the aims set out above” (emphasis added).

The ECJ concluded that:

[i]n the light of those arguments, it must be held that a measure such as Paragraph 
19(8) of the RTV does not go beyond what is necessary to achieve the aims pursued, 
given the wide discretion granted to the Member States and the social partners in the 
area of social policy and employment” (emphasis added).324

Despite the use of the margin of discretion in what seems a substantive manner, 
the ECJ carefully assesses the elements of appropriateness, necessity (including 
suggestions of less onerous measures) and a fair balance test. Therefore, it may be 
reasoned that the substantive argument concerning the margin of discretion in this 
case is rather insignificant. Consequently, the ECJ’s substantive approach towards 
discretion is probably still different to that of the ECtHR. 
 Moreover, in some ECJ cases the margin of discretion does not play a role in the 
assessment of the Court at all. In cases of direct sex discrimination, such as Kleist 
and Roca Álvarez, no discretion was left to the Member States.325 In two cases, Römer 
and Maruko concerning direct discrimination on grounds of sexual orientation in 
the field of social security, namely a retirement pension and a survivor’s pension, a 
referral to the margin of discretion was also absent.326 The fact that in these cases the 
margin of discretion does not play a role in the assessment of the ECJ is not so strange 
considering these cases are concerned with the concept of direct discrimination 
of which a justification clause was not available. Thus, the Court did not apply a 
proportionality test and, consequently, the margin of discretion was not a question.327 

324 ECJ, Rosenbladt (Grand Chamber), 2010 (Case no. C-45/09) paras. 69 and 76. See also section 
8.5.4.1.

325 ECJ, Roca Álvarez, 2010 (Case no. C-104/09) and ECJ, Kleist, 2010 (Case no. C-356/09). 
326 ECJ, Maruko (Grand Chamber), 2008 (Case no. C-267/06) and ECJ, Römer (Grand Chamber), 2011 

(Case no. C-147/08).
327 E.g., in the Kleist case, the ECJ explained as follows: “Directive 76/207 draws a distinction between 

discrimination directly on grounds of sex and ‘indirect’ discrimination inasmuch as only provisions, 
criteria or practices liable to constitute indirect discrimination can, by virtue of the second indent of 
Article 2(2) of that directive, avoid being classified as discriminatory if they are ‘objectively justified 
by a legitimate aim, and the means of achieving that aim are appropriate and necessary’. Such a 
possibility is not, by contrast, provided for in respect of differences in treatment liable to constitute 
direct discrimination within the meaning of the first indent of Article 2(2) of the directive”. ECJ, 
Kleist, 2010 (Case no. C-356/09) paras. 41 and 43.
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 This is clearly different in the system of the ECHR. In cases of direct discrimination 
the margin of appreciation is also of importance. For instance in Kiyutin v. Russia 
concerning a foreign national living in Russia who was denied a residence permit 
for the mere reason that he could not show a HIV-negative status, the ECtHR did 
consider the margin of appreciation and stated “[t]he Contracting State enjoys 
a margin of appreciation in assessing whether and to what extent differences in 
otherwise similar situations justify a different treatment. The scope of this margin 
will vary according to the circumstances, the subject-matter and the background”.328 
The Court, subsequently, found that the margin of appreciation should be a narrow 
one and concluded that the Contracting State had overstepped its narrow margin of 
appreciation.329 Note that the ECJ can still include the margin of discretion in cases of 
direct discrimination when an exception, such as Article 2(5) of Directive 2000/78 or 
a GOR exception, is applicable.
 In conclusion, the foregoing differences in the use of appreciation and discretion 
by the Courts confirms the impression that the margin of appreciation is, in general, a 
more decisive element in the assessment by the ECtHR than the margin of discretion 
is in the assessment by the ECJ.

8.5.5.4  A Tool to Balance Uniformity and Diversity 

Brems highlights the accommodation of diversity among the Contracting States to 
the ECHR as one of the purposes of the doctrine of the margin of appreciation: “by 
widening the domestic margin of appreciation in a variety of situations, the Court takes 
into account different types of diversity found among European States”.330 Likewise, 
the current President of the Supreme Court of Croatia Hrvatin points out: “[o]n the 
part of the European Court of Human Rights, [t]he understanding of the margin of 
appreciation means respect for a certain level of diversity and political choice that 
can be exercised by the national legislature”.331  Similarly, according to Carozza, 
the EU principle of subsidiarity functions as a “mediator between supranational 
harmonisation and unity, on the one hand, and local pluralism and difference, on the 
other”.332 However, it can also be reasoned that pluralism can undermine the EU aim 
of uniformity.333 Besselink states that diversity makes a situation possible in which 
the same human rights, such as the prohibition of discrimination, could be differently 

328 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) para. 62. 
329 Ibid., paras. 63-74. 
330 Brems 2003, p. 102.
331 ECHR Seminar, Dialogue between judges, ‘The Convention is Yours’, Council of Europe, 

Strasbourg, January 2010, p. 17, available at: http://www.echr.coe.int/NR/rdonlyres/3F410EB0-
4980-4562-98F1-B30641C337A5/0/DIALOGUE_2010_EN.pdf (last accessed 10 August 2012).

332 See Carozza 2003, pp. 39 and 40. 
333 Carozza 2003, pp. 70 and 71 with a reference to Besselink 1998.
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applied across the Member States.334 This, he states, might jeopardize legal values 
related to uniformity, such as legal certainty and predictability.335 There is, thus, a 
clear tension between the accommodation of pluralism via discretion and the aim of 
a uniform application of EU law. 
 The tension between diversity and uniformity seems less pertinent in the system 
of the ECHR. Like Brems states: “the [ECHR] is not considered to be a superstructure 
imposed on the contracting states from above, but a system of rules which are part of 
the common European heritage”.336 Consequently, the European consensus argument 
plays a prominent role in the case law of the ECtHR.337 Differently, the EU can be 
considered to be such a superstructure. Member States handed over part of their 
sovereignty and a new legal order was created that stands above national law.338 
With its legislative power, the EU created, on the basis of Article 19 TFEU, the non-
discrimination Directives.339 It can be said that Directives extend to the very heart of 
national law, because of their compulsory implementation.340 
 However, an important comment should be made here. In respect of non-
discrimination, the EU legislature chose to use general minimum framework 
Directives.341 This means that minimum requirements are laid down and diversity 
between states is still allowed subject to the condition that it goes above the minimum 
protection. Recital 27 of Directive 2000/78 provides: “[t]his Directive lays down 
minimum requirements, thus giving the Member States the option of introducing or 
maintaining more favourable provisions. The implementation of this Directive should 
not serve to justify any regression in relation to the situation which already prevails in 
each Member State”.342 Besselink refers to “a community minimum standard which 
may be supplemented at a national level with a higher standard”.343 Moreover, the 
Directives themselves leave a margin of discretion to Member States, since states can 
choose their own means to implement the regulations. In the same way, the ECHR 
“‘merely establishes a standard for the protection of rights which it guarantees, while 
leaving States free, firstly, to go beyond this standard and, secondly, to select the 
legal ways and means of protecting them. On the basis of these features, one could 
describe the convention as an instrument which harmonises the law of Contracting 
states around a minimum standard of protection’”.344 

334 Carozza 2003, p. 71 with a reference to Besselink 1998.
335 Ibid.
336 Brems 1996, p. 277.
337 Ibid., pp. 277 and 278.
338 See Amtenbrink & Vedder 2005, p. 27.
339 See Chapter 2, section 2.3.2.
340 See Chapter 2, section 2.4.1.
341 See also section 8.2.1.
342 See, e.g., Recital 27 of Directive 2000/78.
343 Besselink 1998, p. 675.
344 Brems 1996, p. 302.
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8.5.5.5  Supervisory Court v. Interpretative Court

The differences between the functions of the European Courts give another hint that 
the doctrine of the margin of appreciation has more weight in the assessments of the 
ECtHR than the margin of discretion in the assessments of the ECJ. 
 The main responsibility to ensure the rights of the ECHR lies with the Contracting 
States. Depending on whether a state has a monist or dualist system, the Convention 
rights are either incorporated in the national system or are directly applicable in the 
domestic sphere. As said, the principle of subsidiarity requires the Court to show 
respect for the (policy or legislative) actions taken by the national authorities. For 
these reasons, it is in the first place up to states to assess whether particular interfering 
or distinguishing measures or practices are proportionate to the legitimate aim. It is 
the task of the Strasbourg Court to see to it that the Contracting States have remained 
within the limits set by the ECHR. In principle, only when states exceed the limits 
set by the ECHR will the ECtHR find a violation of the Convention. The Court uses 
rhetoric such as: “the Government overstepped the narrow margin of appreciation 
afforded to them” and vice versa “the authorities acted within the limits of the margin 
of appreciation left to the respondent state in the context of its obligation to respect”.345 
 Accordingly, the ECtHR is not a court of fourth instance, but a supervisory 
court.346 The described relationship between the ECtHR and the Contracting States 
brings along that the Court must exercise some judicial restraint. The doctrines of 
self-restraint and the margin of appreciation can be considered synonymous.347 In 
sum, the Court expressed its role as follows: 

“[t]he Court’s task, in exercising its supervisory jurisdiction, is not to take the place of 
the competent national authorities but rather to review under Article [...] the decisions 
they delivered pursuant to their power of appreciation. This does not mean that the 
supervision is limited to ascertaining whether the respondent State exercised its 
discretion reasonably, carefully and in good faith; what the Court has to do is to look 
at the interference complained of in the light of the case as a whole and determine 
whether it was ‘proportionate to the legitimate aim pursued’ and whether the reasons 
adduced by the national authorities to justify it are ‘relevant and sufficient’ […]. In 
so doing, the Court has to satisfy itself that the national authorities applied standards 
which were in conformity with the principles embodied in Article […] and, moreover, 
that they based their decisions on an acceptable assessment of the relevant facts”.348

345 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) para. 74 and ECtHR, Lautsi a.o. v. 
Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06) para. 76. 

346 See the report by the Lisbon Network, The Margin of Appreciation, available at: http://www.coe.
int/t/dghl/cooperation/lisbonnetwork/themis/ECHR/Paper2_en.asp (last accessed 10 August 2012). 
This is stated by the principle of review.

347 Brauch 2005, p. 116. See also Christoffersen 2009, pp. 233 and 234.
348 See Brauch 2005, p. 126 with a reference to ECtHR, Vogt v. Germany (Grand chamber), 26 September 

1996 (App. no. 17851/91) para. 52. 
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Similar to the ECtHR, the ECJ also exercises judicial restraint. As in the ECHR 
system, judicial restraint is required by the principle of subsidiarity.349 The national 
authorities may be better placed to decide whether a measure is proportionate than the 
ECJ. This can be the case when the area of law is highly complex, such as tax law, or 
when it touches upon state sovereignty, such as national security and immigration, or 
has an impact on the economy in terms of cost, such as social security. One example 
is the case Ulrich Hofmann v. Barmer Ersatzkasse.350 This case dealt with the question 
whether a German regulation providing that only mothers could claim paid maternity 
leave was discriminatory on grounds of sex. The ECJ took the stance that in the 
area of social protection it should restrain itself: “it should be pointed out that the 
directive leaves Member States with a discretion as to the social measures which 
they adopt in order to guarantee, within the framework laid down by the directive, 
the protection of women in connection with pregnancy and maternity and to offset 
the disadvantages which women, by comparison with men, suffer with regard to the 
retention of employment. Such measures are […] closely linked to the general system 
of social protection in the various Member States. It must therefore be concluded that 
the Member States enjoy a reasonable margin of discretion as regards both the nature 
of the protective measures and the detailed arrangements for their implementation” 
(emphasis added).351 This judicial restraint went rather far considering that, with a 
reference to the level of discretion left to Member States, a proportionality test was 
not carried out. Note that this case is interesting, but is fairly old and, further, received 
considerable criticism.352 
 However, different from the ECtHR, the function of the ECJ in the context of 
the preliminary ruling procedure is not one of a mere supervision of compliance 
with non-discrimination law. The primary objective of the ECJ is to provide answers 
to the referring questions of the national courts regarding the interpretation of 
EU law, contrary to the objective of the ECtHR to solve disputes at an individual 
level.353 The ECJ sees to it that EU law, thus non-discrimination law, is applied in 
a unified manner across the Member States. It is the task of the national court to 
rule in the specific case and thus to decide whether the distinguishing measure was 
void or not.354 This has recently been reconfirmed in the case Deutsche Lufthansa in 

349 See section 8.5.5.1.
350 ECJ, Ulrich Hofmann v. Barmer Ersatzkasse, 12 July 1984 (Case no. C-184/83).
351 Ibid., para. 27.
352 See also the other cases on sex discrimination and social security: e.g., ECJ, Megner, 1995 (Case no. 

C-444/93); ECJ, Nolte, 1996 (Case no. C-317/93); ECJ, De Weerd, 1994 (Case no. C-343/92) and 
ECJ, Posthuma-Van Damme, 1996 (Case no. C- 280/94).

353 Art. 267 TFEU provides that the ECJ may issue preliminary rulings concerning: “(a) the interpretation 
of the Treaties (b) the validity and interpretation of acts of the institutions, bodies, offices or agencies 
of the Union”.

354 ECJ, Firma G. Schwarze, 1965 (Case no. 16/65) p. 1117. The EU preliminary ruling procedure 
brings along that there is another layer that needs to be considered compared to the “normal” 
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which the ECJ ruled that “[i]t is therefore for the national court, to the fullest extent 
possible, […] to interpret and apply the relevant provisions of national law in such 
a way that it is possible duly to penalise the abuse and to nullify the consequences 
of the breach of EU law”.355 Nevertheless, the ECJ goes quite far in providing these 
answers and in practice a preliminary judgement can have the effect that national 
law can no longer be applied.356 For instance, in the case Test Achats a provision of 
Directive 2004/115 was declared invalid.357 This particular provision allowed for the 
use of gender-related factors in determining premiums and benefits for insurance and 
related financial services. The ECJ considered this provision to be incompatible with 
Articles 21 and 23 of the Charter of Fundamental Rights of the EU, which stipulate 
that any discrimination based on sex is prohibited and that equality between men and 
women must be ensured in all areas.358 This judgement means that Member States 
have an obligation to change their national law.359 
 An additional difference to the ECtHR that may affect the margin of discretion is 
that the ECJ can refer scrutiny back to the national court. This happens, for instance, 
in situations where the national court is considered to be better equipped to assess 
the legitimate aim of a measure or the proportionality thereof.360 An example of 
this can be found in the case Georgiev that has been discussed above in the context 
of the legitimate aim requirement.361 This case dealt with age discrimination and 
a Bulgarian law that prescribed a compulsory retirement age of 68 for university 
Professors. Further, the law did not permit employment contracts of indefinite 
duration with Professors who had reached the age of 65. In short, the ECJ found that 
it is not unreasonable that a Member State introduces such a law in order to promote 
access to young people to the post of Professor. Subsequently, the ECJ stated:  

individual complaint procedure with the individual applicant and a respondent (the state). In this 
layer the national court operates. Once the ECJ gives a judgement the case is referred back to the 
national court, which in its turn will give a judgement settling the dispute between two parties. See, 
e.g., ECJ, Da Costa en Schaake N.V., 1962 (Case no. 28/62, 29/62 and 30/62), p. 38: “[w]hen it gives 
an interpretation of the Treaty in a specific action pending before a national court, the Court limits 
itself to deducing the meaning of the Community rules from the wording and spirit of the Treaty, it 
being left to the national court to apply in the particular case the rules which are thus interpreted”.

355 ECJ, Deutsche Lufthansa, 2011 (Case no. C-109/09) para. 56.
356 Interdepartementale Commissie Europees Recht, Notitie Nederlandse betrokkenheid bij 

communautaire rechtspraak (ICER-2002/97), p. 15, available at: http://www.minbuza.nl/ecer (last 
accessed 10 August 2012).

357 ECJ, Test-Achats (Grand Chamber), 2011 (Case no. C-236/09). See art. 5(2) of Directive 2004/113/
EC implementing the principle of equal treatment between men and women in the access to and 
supply of goods and services. O.J. 2004, L 373/37. See, e.g., Tobler, C. (European Network of Legal 
Experts in the Field of Gender Equality) 2011 for more information on this case

358 ECJ, Test-Achats (Grand Chamber), 2011 (Case no. C-236/09) para. 32.
359 Member States must comply with the judgement as of 21 December 2012.
360 Pager 2003, p. 556 and Tobler 2005, pp. 357 and 243. See also the Opinion of AG Tizzano in ECJ, 

Steinicke, 2003 (Case no. C-77/02) para. 46
361 ECJ, Georgiev, 2011 (Case nos. C-250/09 and C-268/09).
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“[i]t is however for the national court to determine, having regard to the objections 
submitted by Mr Georgiev […], whether the situation of university Professors in 
Bulgaria corresponds to the general situation of university Professors as described in 
the preceding paragraph”.362 The fact that the ECJ does not assess a certain element 
(elaborately) in a particular case does not therefore mean, by definition, that Member 
States have a broad margin of discretion to take measures. After all, the national court 
can still use a strict assessment and consider the measure in question to be void. Note 
that in the Georgiev case the national court provided very little information about the 
measures at stake.363

 Finally, different from the ECtHR, the ECJ is bound by the formulation of the 
referring questions of the national courts. In the words of Tobler, the extent to which 
the ECJ can judge a certain issue is dependent on the formulation of the preliminary 
question.364 For this reason, it can be imagined that the assessment of the ECJ as to 
whether there is discrimination in some cases may be more limited compared to the 
assessment of the ECtHR. 
 Nevertheless, the ECJ does not always allow itself to be strictly bound by 
the referred questions of a national court. This becomes clear from the following 
statement by the ECJ: “[i]t should be recalled, however, that the fact that the referring 
court has, formally, worded the question referred for a preliminary ruling with 
reference to certain provisions of Community law does not prevent the Court from 
providing that court with all the elements of interpretation which may be of assistance 
in adjudicating in the case pending before it, whether or not it has referred to them 
in the wording of its questions. It is for the Court to extract from all the information 
provided by the national court, in particular from the grounds of the decision making 
the reference, the points of Community law which require interpretation in view of 
the subject-matter of the dispute”.365 

8.5.5.6  The Courts’ Objective of Self-Preservation

Judicial restraint is not only an expression of the ECtHR’s role as a supervisory organ. 
Academics argue that it is also a strategy aimed at self-preservation and a pragmatic 
tool for effective compliance by the Contracting States with the Convention.366 The 
ECtHR is dependent on the Contracting States to execute its judgements.367 It cannot 

362 Ibid., paras. 51 and 53. 
363 See also Burri 2011, pp. 147 and 148.
364 Tobler 2005, p. 244.
365 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 48. See also ECJ, Colin Wolf 

(Grand Chamber), 2010 (Case no. C-229/08). See Amtenbrink & Vedder 2005, p. 254 and Tobler 
2005, p. 244.

366 See Brems 1996, p. 297 and Carozza 2003, p. 74.
367 Dothan states that “[t]he past compliance behavior of a state shapes other states’ expectations as to 

whether it will comply with judgments in the future”. Dothan 2011, p. 120.
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function without the cooperation of states.368 Of course, the CoE does have enforcement 
mechanisms, but as in international human rights law, these are not very strong.369 
The Committee of Ministers supervises whether a state has executed the Court’s 
judgement.370 Next to the blame and shame “mechanism”, there is a possibility to 
expel a state from the CoE.371 The latter measure has never been taken. As a response 
to the dependency of the “good grace” of Contracting States, in certain sensitive 
areas the Court, generally, uses the doctrine of the margin of appreciation to adopt a 
defensive attitude, often lacking any clear reasoning.372 An interesting example in this 
respect is the case Cha’are Shalom ve Tsedek v. France.373 This case dealt with the 
question whether France had violated Article 9 ECHR taken alone and in conjunction 
with Article 14 ECHR by refusing the applicant the approval which was necessary 
for it to perform a specific form of ritual slaughter. Several organisations within the 
Islamic community had already received this approval. However, within the Jewish 
community only one organisation had received approval. The Court decided that 
there was no violation of the said provisions. To begin with, it found that there was 
no interference with the right to freedom of religious manifestation, since it was not 
established that the applicant could not obtain the special “glatt” meat. After all, they 
could get it from Belgium. Secondly, even when interference was established, the 
Court found with a mere reference to the margin of appreciation left to states that 
the restriction could not be considered excessive or disproportionate.374 An important 
factor in this Court’s conclusion was the “delicate relations between the Churches and 
the State”.375 As Brems states, this judgement demonstrates the ECtHR’s reluctance 
to interfere with the way states deal with the position of religions.376

 In general, if the ECtHR would not take a reserved approach in certain (politically) 
sensitive cases, such as the above, but instead give a firm judgement, it might risk 
undercutting its own position.377 This means that states might, for example, delay 
execution or ignore judgements.378 In addition, Letsas seems to suggest that some of 

368 See Brems 1996, pp. 297 and 298 and Carozza 2003, p. 62.
369 This will be discussed in more detail below. 
370 Art. 46(2) ECHR.
371 See Dothan 2011, p. 119.
372 Brems 1996, pp. 297 and 298.
373 ECtHR, Cha’are Shalom Ve Tsedek v. France (Grand Chamber), 27 June 2000 (Appl. no. 27417/95).
374 Ibid., paras. 83 and 84.
375 Ibid., para. 84.
376 Brems 2003, p. 91.
377 See also, e.g., the Court’s approach to abortion in ECtHR, A, B and C v. Ireland (Grand Chamber), 

16 December 2010 (Appl. no 25579/05).
378 Brems 1996, pp. 297 and 298. According to Dothan, “[t]he exact compliance rates of the ECHR are 

very hard to measure, both because data on the implementation of judgments can be hard to collect 
and because compliance can be delayed or partial (such as paying just satisfaction while neglecting 
to implement general measures). Some scholars contend that the ECHR has very high compliance 
rates”. Furthermore, Dothan provides examples of countries that have had the highest number of 
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the older Member States of the CoE are putting political pressure on the Court’s legal 
functions. As an example he refers to the Italian Crucifix case Lautsi v. Italy.379 In 
addition, Dothan explains that “[i]n order to obtain higher compliance rates with the 
judgments that promote its preferences, the ECHR seeks to increase its reputation. 
The court gains reputation every time a state complies with its judgments, and loses 
reputation every time a state fails to comply with its judgments”.380 It is not said that 
the Court never takes a strong approach to the dislike of national authorities. The 
Chamber judgement in Lautsi v. Italy was quite courageous in finding a violation of 
Article 9 ECHR.381 Nevertheless, the enormous negative response to this judgement 
and the subsequent reversal by the Grand Chamber suggests the enormous pressure 
the Grand Chamber was facing. For instance, McGoldrick submits that “[t]he 
Chamber’s judgment was reported to have ‘caused the most widespread opposition 
in the history of the European Court of Human Rights’”.382 As a side-note, it might be 
disappointing from a human rights perspective that the Court in sensitive cases may 
take a distant or marginal approach allowing Contracting States some error. However, 
this approach can also be considered rather pragmatic, because, in the long run, the 
Court’s reputation is protected and state compliance increases. According to Carozza, 
the case law of the ECtHR is considered to be the most effective in the international 
human rights context, due to gradual change and engagement in dialogue.383 By 
incorporating a healthy degree of respect for the decision making of states the Court 
strengthens its legitimacy.384 In this way the Court remains “connected to, and not 
too distant from, those interpretations and applications of the Convention that are 
accepted within the national settings”.385 This approach explains the European 
consensus argument that will be discussed below.386 
 It seems that the ECJ is less dependent on the “good grace” of Member States 
than the ECtHR seems to be and, therefore, the margin of discretion as a method 
for self-preservation is less relevant for the ECJ. For example, according to Besson, 
until 2008, “Article 14 ECHR has only been regarded as violated in 20 decisions 
since 1968, [while] the ECJ’s case law entails countless decisions finding a breach of 

leading cases that require new general measures and are pending before the Committee of Ministers 
for more than two years: Turkey, Italy, Bulgaria, Romania, Russia, and Poland. Dothan 2011, fn. 13 
and 14.

379 Letsas 2011, fn. 21. See also McGoldrick 2011, pp. 470-475.
380 Dothan 2011, p. 115.
381 ECtHR, Lautsi v. Italy (Chamber judgement), 3 November 2009 (Appl. no. 30814/06). Note that the 

Chamber of seven judges, including the Italian judge, was unanimous in finding a violation.  
382 McGoldrick 2011, p. 472 with a reference to Colina, Why 20 Nations are Defending the Crucifix, 

available at: http://www.zenit.org/article-29956?l=english (last accessed 10 August 2012).
383 Carozza 2003, p. 74.
384 Ibid.
385 Ibid.
386 See section 8.5.6.1.
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the non-discrimination principle”.387 First of all, the enforcement mechanisms of the 
EU are much stronger than those of the CoE. The European Commission functions 
as a watchdog or as a “guardian of the Treaties”.388 When, for instance, a Member 
State does not comply with a judgement of the ECJ, the Commission can start an 
infringement procedure, which may end in a financial penalty for the Member State 
concerned.389 
 Secondly, Member States have a so-called “duty of sincere co-operation”, 
a general principle of EU law recognized by the ECJ.390 This principle requires 
Member States to “take all appropriate measures to fulfil their obligations arising out 
of the Treaty and do nothing detrimental to the proper functioning of the European 
Union”.391

 Furthermore, the EU is a much larger and more powerful organisation compared 
to the CoE. As explained in Chapter 2, EU non-discrimination law is part of European 
social policy, which is one of the many activities of the EU.392 Most prominent are the 
economic activities of the EU. The economic benefits gained by Member States, in 
terms of, for instance, subsidy or market advantage, are large. Considering the impact 
of the EU in many fields, especially economic fields, it seems difficult to imagine that 
Member States would consider withdrawing from the EU simply because the ECJ 
would render an unpopular judgement. That is not to say that the ECJ would not take 
into account political views regarding certain sensitive topics in its assessment.393 
 Fourthly, as explained, EU non-discrimination law itself does not merely have a 
social objective.394 It also serves an economic objective, which may be summarized as 

387 Besson 2008, p. 656.
388 Art. 17(1) TEU.
389 See art. 260 TFEU. Further, art. 260(2) TFEU provides: “[i]f the Court finds that the Member State 

concerned has not complied with its judgment it may impose a lump sum or penalty payment on it”. 
Furthermore, the European Commission can start infringement procedures when Member States do 
not comply with Directives. See art. 258 TFEU.

390 See art. 4(3) TEU: “[p]ursuant to the principle of sincere co-operation, the Union and the Member 
States shall, in full mutual respect, assist each other in carrying out tasks which flow from the 
Treaties. The Member States shall take any appropriate measure, general or particular, to ensure 
fulfilment of the obligations arising out of the Treaties or resulting from the acts of the institutions of 
the Union. The Member States shall facilitate the achievement of the Union’s tasks and refrain from 
any measure which could jeopardise the attainment of the Union’s objectives”.

391 See the explanation for the principle of sincere cooperation on the website of “Europe, Gateway 
to the European Union”, available at: http://europa.eu/legislation_summaries/institutional_affairs/
decisionmaking_process/l10125_en.htm (last accessed 10 August 2012).

392 See the EU website on policies and activities for an overview of the activities of the EU, available 
at: http://europa.eu/policies-activities/index_en.htm (last accessed 10 August 2012). See the aims of 
the EU in arts. 3 TEU and 4 TFEU.

393 See, e.g., ECJ, Österreichischer Gewerkschaftsbund (Grand Chamber), 2004 (Case no. C-220/02) 
para. 64; ECJ, Nicole Wippel v. Peek & Cloppenburg GmbH & Co. KG (Grand Chamber), 2004 
(Case no. C- 313/02) and ECJ, Gómez-Limón, 2009 (Case no. C-537/07).

394 See Chapter 2, section 2.2.
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the good functioning of the internal market without competitive disadvantage due to 
obstacles to the free movement of goods, persons, services and capital.395 Therefore, 
discrimination must primarily be combated for a good functioning of the internal 
market.396 As a consequence, it is reasonable to expect that the ECJ would not easily 
give in to political or public pressure – in a similar manner as political or public pressure 
may influence the assessment of the ECtHR – when, for instance, discrimination 
hinders the free movement of workers. As an example of the importance of this 
freedom, in a recent press release by the European Commission it is stated that the 
Commission is strongly committed to the effective enforcement of the EU freedom 
of movement.397 The French action to deport Roma people spurred the Commission 
to address almost 800 cases concerning discriminatory state measures.398 Member 
States that did not respond properly to the Commission’s requests are now facing an 
infringement procedure. 
 Finally, strictly speaking, considering the interpretative function of the ECJ, it 
would seem inappropriate if the ECJ, similar to the ECtHR, would avoid critical 
and sensitive issues by simply referring to its margin of discretion, since it would 
compromise this function. Nevertheless, the ECJ, similar to the ECtHR, sometimes 
chooses the quickest escape route. An example is the Grand Chamber case 
Österreichischer Gewerkschaftsbund that was discussed in section 8.4.1.1.399 In this 
case the ECJ seemed unwilling to address the issue of proportionality and concluded 
that there was no comparability. 

395 Art. 26 TFEU. See also Chapter 2, section 2.2.
396 Tobler 2005, p. 40.
397 European Commission Press Release, Free movement: Determined Commission Action has helped 

resolve 90% of Open Free Movement Cases, 25 August 2011 (IP/11/981). Vice-President Reding, 
the EU’s Justice Commissioner, has stated: “‘[t]he right to free movement is one of the most 
cherished rights of EU citizens’” and “‘I want to ensure that all EU citizens can effectively enjoy 
their free movement rights. Last summer’s events [Roma expulsion from France] were a wake-up 
call for Europe. The Commission will not hesitate to speak out if Member States do not properly 
apply this fundamental right, notably the procedural safeguards that protect EU citizens from facing 
arbitrary or disproportionate expulsion. I am now satisfied that a majority of Member States have 
fully implemented the EU free movement rules. I expect the remaining countries to do so quickly. 
The European Commission will remain very vigilant until all Member States fully address the 
Commission’s legal concerns.’” 

398 See on the French issue concerning Roma expulsion: European Commission Press Release, 
“European Commission assesses recent developments in France, discusses overall situation of the 
Roma and EU law on free movement of EU citizens”, 29 September 2010 (IP/10/1207).

399 ECJ, Österreichischer Gewerkschaftsbund (Grand Chamber), 2004 (Case no. C-220/02). See also, 
e.g., ECJ, Nicole Wippel v. Peek & Cloppenburg GmbH & Co. KG (Grand Chamber), 2004 (Case 
no. C- 313/02).



259

A Comparison of European Non-Discrimination Law

8.5.5.7  The Decisiveness of the Margins of Appreciation and Discretion 

Is the doctrine of the margin of appreciation more influential and important to the 
approach of the ECtHR than the margin of discretion is to the approach of the ECJ? 
It follows from the foregoing subsections that this indeed seems to be the case. The 
margin of appreciation forms a crucial or elementary role in the proportionality 
assessment of the ECtHR. This is underscored by ECtHR Judges Malinverni and 
Kalaydjieva, who stated in their dissenting opinion in the Grand Chamber case Lautsi 
a.o. v. Italy that:

“[w]here the Court decrees that the margin of appreciation is a narrow one, it will 
generally find a violation of the Convention; where it considers that the margin of 
appreciation is wide, the respondent State will usually be “acquitted”.400 

In contrast, the use of discretion in the EU non-discrimination system seems to be 
mainly limited to the function of correctly distributing powers between the EU and 
the Member States. Even a broad discretion does not allow a national measure to 
frustrate EU non-discrimination law. This is emphasized by the ECJ in the standard 
clause: 

“however, the broad margin of discretion which the Member States enjoy in matters 
of social policy may not have the effect of frustrating the implementation of a 
fundamental principle of Community law such as that of equal treatment for men and 
women […]”.401 

National rules must have regard to the EU non-discrimination Directives, despite the 
Member States’ margin of discretion. In this respect the ECJ stated in the Rottmann 
case: “[n]evertheless, the fact that a matter falls within the competence of the Member 
States does not alter the fact that, in situations covered by European Union law, the 
national rules concerned must have due regard to the latter”.402 As a consequence, cases 
that receive a marginal assessment are still examined in terms of their appropriateness 
and necessity, and may very well result in unjustified discrimination.403 

400 ECtHR, Lautsi a.o. v. Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06). This judgement 
shows that the influence of the doctrine of the margin of appreciation is far-reaching and decisive. 
When issues are (politically) sensitive and/or when there is no European consensus, the ECtHR 
tends to use the margin of appreciation to avoid an in-depth assessment.

401 See ECJ, Helga Kutz-Bauer and Freie und Hansestadt Hamburg, 2003 (Case no. C-187/00) para. 57 
and ECJ, Steinicke, 2003 (Case no. C-77/02) para. 63. See also Tobler 2005, p. 246. 

402 ECJ, Rottmann (Grand Chamber), 2010 (C-135/08) para. 41.
403 This statement has been extensively discussed in section 8.5.4.1.
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8.5.6 The Comparison of Triggering Factors 

Both the ECJ and ECtHR are quite inconsistent in applying the proportionality test. 
Still, academics have identified certain factors in the Courts’ case law that influence 
the intensity of the assessment and, thus, the proportionality test carried out.404 To 
be precise, these factors influence the margins of appreciation and discretion left to 
states, which determines the intensity of assessment applied by the Courts.405

 The factors are discussed separately. But, it is clear that these factors do not stand 
alone. They interact, reinforce or undercut each other.406 Furthermore, no factor can 
be found that is applied entirely consistently.407 Nonetheless, it can be said that in most 
cases the following factors do affect the intensity of the Courts’assessment. Looking 
from the perspective of these factors, thus from a situation-based perspective, it may 
be easier to identify similarities and differences in the use of the proportionality tests 
of the Courts.

8.5.6.1  The European Consensus Argument

The consensus or comparative argument is often a crucial tool for the ECtHR to 
decide upon the margin of appreciation left to states. Needless to say, generally, when 
there is no European consensus, the Court gives a broad margin of appreciation to 
states and vice versa.408 For instance, the ECtHR stated in Kiyutin v. Russia that: 

“[t]he existence of a European consensus is an additional consideration relevant for 
determining whether the respondent State should be afforded a narrow or a broad 
margin of appreciation”.409 

The case Rasmussen v. Denmark dealt with a difference in treatment between 
husbands and wives related to time-limits to institute paternity proceedings.410 In this 
case the ECtHR stated: “[t]he scope of the margin of appreciation will vary according 
to the circumstances, the subject-matter and its background; in this respect, one of the 
relevant factors may be the existence or non-existence of common ground between 

404 It can also be reasoned that certain factors can be recognized that influence the margin of discretion/
margin of appreciation, which in turn triggers the intensity of the Courts’ assessment.

405 See Chapter 8 in section 8.5.3.
406 Brems 1996, p. 256.
407 Ibid.
408 Of course, there are exceptions, such as ECtHR, A, B and C v. Ireland (Grand Chamber), 

16 December 2010 (Appl. no 25579/05). In this case, which dealt with art. 8 ECHR and abortion, 
a strong European consensus was absolved due to strong moral feelings in Ireland (pressing social 
need). 

409 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) para. 65.
410 ECtHR, Rasmussen v. Denmark, 28 November 1984 (Appl. no. 8777/79).
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the laws of the Contracting States”.411 This is one of the first cases in which the ECtHR 
used this now standard clause.
 In addition, when an evolution is noticeable in the legislation of Contracting 
States, the consensus argument plays a large role in the case law of the ECtHR.412 A 
good example of a case that has already been discussed above is Abdulaziz, Cabales 
and Balkandali v. the UK.413 In this case, a UK law made it easier for a man than for 
a woman to obtain permission for his or her non-national spouse to enter or remain 
in the country for settlement purposes.414 According to the UK government, this 
difference in treatment was necessary to protect the domestic labour market at a time 
of high employment. According to the UK, it was a statistical fact that men were 
more likely to seek work than women, with the result that male immigrants would 
have a greater impact on the labour market compared to female immigrants. The 
Court put forward that “the advancement of the equality of the sexes is today a major 
goal in the member states of the Council of Europe. This means that very weighty 
reasons would have to be advanced before a difference of treatment on the ground of 
sex could be regarded as compatible with the Convention”.415 Interestingly, the very 
weighty reasons test that is normally linked to suspect grounds seems, considering 
this statement, also to be related to the consensus argument.416 The trigger of a very 
weighty reasons test was not the importance of the ground of sex per se. It was the fact 
that within all member states of the CoE gender equality was put high on the agenda, 
thus the argument of European consensus concerning the suspect character of the 
ground of sex triggered the very weighty reasons test.417 The foregoing explains why, 
for instance, in the case Petrovic v. Austria concerning parental leave allowance, the 
very weighty reasons test was toned down, namely the factor of the lack of a common 
European standard “overruled” the very weighty reasons test.418 In the recent case 
Konstantin Markin v. Russia the Grand Chamber of the Court found that “[t]he Court 
cannot overlook the widespread and consistently developing views and associated 
legal changes to the domestic laws of Contracting States concerning [the issue of the 
right to parental leave]”.419

411 Ibid., para. 40.
412 Brems 1996, p. 280. She stated that “the principle of evolutive interpretation [...] is analogous to the 

margin of appreciation. Where the margin of appreciation allows for variations of interpretation in 
space, evolutive interpretation allows for variation in time”. Brems 1996, p. 304.

413 ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 a.o.).
414 Ibid., paras. 23-25 and 74.
415 Ibid., para. 78. See also ECtHR, Schuler-Zgraggen v. Switzerland, 24 June 1993 (Appl. no. 14518/89) 

and ECtHR, Burghartz v. Switzerland, 22 February 1994 (Appl. no. 16213/90). See also Arnardóttir 
2003, p. 142 and Van Dĳk a.o. 2006, p. 1047.

416 ECtHR, Petrovic v. Austria, 27 April 1998 (Appl. no. 20458/92).
417 Gerards 2007, p. 81.
418 ECtHR, Petrovic v. Austria, 27 April 1998 (Appl. no. 20458/92) para. 42. This case will be discussed 

more elaborately below.
419 ECtHR, Konstantin Markin v. Russia (Grand Chamber), 22 March 2012 (Appl. no. 30078/06) para. 140. 
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 The existence or absence of consensus in the Member States of the EU is also a 
factor that influences the margin of discretion. For instance, in the above-mentioned 
Petersen case, the ECJ reiterated that, concerning the organisation of social security, 
it is up to the Member States to determine the level of protection and the way it is 
achieved. Subsequently, the Court stated “[s]ince the level of protection may vary 
from one Member State to the other, Member States must be allowed discretion”.420 
However, in this case the ECJ decided that the means to achieve the aims were not 
appropriate. Thus, the European consensus argument did not result in the national 
measure being accepted as proportionate. 
 In general, the case law suggests that the consensus factor is less crucial in the 
EU system than in the system of the ECHR. This is also caused by the role of the 
margin of discretion that was discussed in the previous subsections. Since the notion 
of the margin of discretion is generally less decisive in case law of the ECJ, it seems 
that certain factors, like European consensus, are also less crucial in the system of 
the EU than the ECHR. Taking the example of the case of Petersen, the absence of a 
European consensus in the field of health indeed led to a broad margin of discretion. 
Nevertheless, it did not result in the measure being justified.  
 In addition, directives are the product of a consensus between Member States. 
This brings with it that on many issues consensus across Member States was 
already reached during, for instance, the negotiation phase. In the context of non-
discrimination, especially sensitive topics, like the pensionable age, the Church, 
immigration, the armed forces and the police were discussed prior to adopting the 
directives. As a European compromise, some of the more politically sensitive topics 
are left out of the scope of application of the non-discrimination Directives and broad 
exceptions were created for sensitive grounds.421

 Furthermore, it has been explained that the ECJ is less dependent on the will of 
Member States to comply with judgements. For example, it seems likely that when 
a subject would touch upon the core activities of the EU, such as the freedom of 
movement, the fact that there is no consensus across Member States would probably 
not have a large influence. In contrast, the “risk” for the ECtHR to go against the 
European majority is that the Court would, in the long run, jeopardize its influence in 
Europe.422 

8.5.6.2  The Ground of Discrimination

One important factor that influences the strictness of the ECtHR’s assessment is 
the ground of discrimination at issue. The ECtHR differentiates between non-

420 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 51. See also section 8.5.5.3 above.
421 See, e.g., the more limited material scope of Directive 2000/78 compared to Directives 2006/54 and 

2000/43. See also the broad exceptions of arts. 2(5), 4(2) and 15 of Directive 2000/78. 
422 See section 8.5.5.6.
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discrimination grounds, namely between suspect and non-suspect grounds.423 In the 
first place, this classification influences the first part of the test of discrimination, 
namely establishing a difference in treatment (test I). As explained, in cases where 
suspect grounds are involved, the ECtHR, in general, applies a test of disadvantage 
instead of the stricter comparability test, at least when potential direct discrimination 
is at stake. When cases are viewed from the standpoint of indirect discrimination 
a disparate impact test is required for all grounds. In the second place, the ECtHR 
applies a very weighty reasons test in its assessment of proportionality when suspect 
grounds are involved (test II).
 An interesting case that was mentioned above in the context of the European 
consensus argument is Kiyutin v. Russia.424 In this case the applicant, a foreign 
national living in Russia, was denied a residence permit for the mere reason that he 
could not show a HIV-negative status. The ECtHR ruled that the classification of HIV 
status is a suspect classification.425 A notable point is that the Court explained that 
in determining suspect classifications it is important to consider whether a group is 
particularly vulnerable in society and has experienced considerable discrimination in 
the past, which resulted in their social exclusion.426 The ECtHR additionally referred 
to other vulnerable groups that suffered differential treatment on grounds of sex, 
sexual orientation, race or ethnicity, mental faculties and disability. It is noteworthy 
that the Court stated that the distinction on the basis of one’s HIV infection is either 
a form of disability or is covered by “other status” as laid down in Article 14 ECHR. 
While differential treatment solely on grounds of an HIV infection would probably 
not be covered by the EU non-discrimination Directives, considering the decision 
of the ECJ in Sonia Chacón Navas v. Eurest Colectividades SA that the concept of 
disability and sickness cannot be treated as being the same.427 Finally, the Kiyutin case 
is interesting because it clearly shows the interaction between different influencing 
factors. The Court stated that in determining the width of the margin of appreciation 
the existence of a European consensus is an additional consideration. The language 
of the Court is very strict, namely “the respondent State is under an obligation to 
provide a particularly compelling justification for the differential treatment of which 
the applicant complained to have been a victim” (emphasis added).428 Regardless 
of the strict language, a justification could still be accepted. Indeed, the state’s 

423 Read Chapter 6, section 6.8.1.
424 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10).
425 Although the Court does not explicitly refer to suspect grounds.
426 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) para. 63. 
427 ECJ, Chacón Navas (Grand Chamber), 2006 (Case no. C-13/05) paras. 44-47. In addition, for 

the sake of completeness, the case of Kiyutin v. Russia would, of course, also fall outside of the 
material scope of application of the EU non-discrimination Directive 2000/78, which only covers 
employment situations. 

428 ECtHR, Kiyutin v. Russia, 10 March 2011 (Appl. no. 2700/10) para. 65.
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justifying arguments were assessed. Nevertheless, in this case the arguments were 
not convincing and Russia had overstepped its narrow margin of appreciation.
 As regards race or ethnic origin discrimination, in the cases D.H. a.o. v. Czech 
Republic and Sampanis a.o. v. Greece, which concerned Roma children in education, 
the state’s threshold to demonstrate a justification for the particular measure was very 
high. The ECtHR held that: 

“no difference in treatment that is based exclusively or to a decisive extent on a 
person’s ethnic origin is capable of being objectively justified in a contemporary 
democratic society built on the principles of pluralism and respect for different 
cultures.”429 

This statement seems to suggest that discrimination on grounds of race or ethnic 
origin cannot be justified. Perhaps the fact that these cases involved the concept 
of indirect discrimination and/or the specific ethnic group of Roma persuaded the 
Court to adopt a very strict test. Nonetheless, in the case Timishev v. Russia, which 
concerned the concept of direct discrimination and Chechen ethnicity, the Court used 
the same phrase to indicate its strict review.430 In this case the applicant was denied 
access to Kabardino-Balkaria because he was of Chechen ethnicity. Similarly, in 
the Sejdić and Finci v. Bosnia and Herzegovina case in which two applicants were 
not eligible to stand for election to the House of Peoples and presidency of Bosnia 
Herzegovina on grounds of their Roma and Jewish origin, the Grand Chamber used 
the above strict statement.431 In these cases the Court did not specify the strictness of 
the assessment as a very weighty reasons test. 
 Does the above strict statement indeed bring along that race or ethnic origin 
discrimination cannot be justified? A literal reading seems to suggest so. However, 
this strict statement is not used in every case dealing with race discrimination.432 
More importantly, in the above-mentioned cases the Court did consider the state’s 
justifications, despite its strict statement. Nevertheless, the Court did not accept these 
justifications. 
 In 2010, the Grand Chamber of the Court did not use this strict statement in the 
Oršuš a.o. v. Croatia case. In short, this case dealt with Roma children and the right to 
education. However, the Court did say that “very weighty reasons would have to be 
put forward before the Court could regard a difference of treatment based exclusively 
on the ground of ethnic origin as compatible with the Convention” and “[w]here 

429 ECtHR, D.H. a.o. v. the Czech Republic (Grand Chamber), 13 November 2007 (Appl. no. 57325/00) 
para. 176 and ECtHR, Sampanis a.o. v. Greece, 5 June 2008 (Appl. no. 32526/05) para. 69. 

430 ECtHR, Timishev v. Russia, 13 December 2005 (Appl. nos. 55762/00 and 55974/00) para. 58.
431 ECtHR, Sejdić and Finci v. Bosnia and Herzegovina (Grand Chamber), 22 December 2009 (Appl. 

nos. 27996/06 and 34836/06) para. 44.
432 See, e.g., ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03).
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the difference in treatment is based on race, colour or ethnic origin, the notion of 
objective and reasonable justification must be interpreted as strictly as possible”.433 
The Court stressed the vulnerable position of Roma/Gypsies and the fact that the 
applicants were minor children for whom the right to education was of paramount 
importance.434 Still, the voting in this case indicates the ambivalence of the Court on 
this issue. Namely, 9 out of the 17 judges voted in favour of a violation. Perhaps this 
is why the above strict statement was not used. 
 With respect to the ground of sex, the first case articulating the very weighty 
reasons test was the already discussed case of Abdulaziz, Cabales and Balkandali 
v. the UK.435 It is interesting to note that the Court did not find the legislation to be 
discriminatory on grounds of race. According to the Court, the fact that the measure 
affected mostly immigrants from the New Commonwealth and Pakistan compared 
to white people is not linked with the measures in question but for the fact that some 
ethnic groups that want to enter the UK outnumber others.436

 The interrelation of the factor of the ground of distinction and the European 
consensus becomes really apparent in the case Petrovic v. Austria.437 In addition, the 
factor of the policy field appears to have played a role in this judgement. In this case 
Austria provided for parental leave allowance for mothers, but not for fathers. The 
Court decided that, although it acknowledged the importance of sex equality, there 
was still a very great disparity between the legal systems of the Contracting states 
in the field of parental leave allowance.438 Consequently, it seems that regarding the 
ground of sex this weighty reasons test seems somewhat less weighty. Apparently, 
the Court found the absence of a European consensus in the field of parental leave 
to be more dominant, thereby allowing states a broader margin of appreciation. 
Subsequently, the ECtHR carried out a marginal test. In conclusion, the ground of sex 
does not automatically lead to a very weighty reasons test. According to concurring 
Judge Pettiti, the issue of equality differentiates substantially according to the type 
of case.439 Note that this was not a unanimous judgement (seven votes to two). Two 
dissenting judges did not agree with the Court that there were weighty reasons to 
justify the differential treatment between mothers and fathers. Instead, according to 
these judges, the discrimination against fathers continues the traditional distribution 
of roles and can also have negative consequences for the mother. After all, if the 

433 Ibid., paras. 149 and 156.
434 Ibid., para. 147.
435 ECtHR, Abdulaziz, Cabales and Balkandali v. the UK, 28 May 1985 (Appl. nos. 9214/80 a.o.).
436 Ibid., para. 85.
437 ECtHR, Petrovic v. Austria, 27 April 1998 (Appl. no. 20458/92). 
438 Ibid., paras. 37 and 42.
439 Concurring Opinion of Judge Petitti in ECtHR, Petrovic v. Austria, 27 April 1998 (Appl. no. 

20458/92). Judge Petitti goes so far as to state that “[f]or there to be equality of men and women 
under the European Convention on Human Rights does not require that they be treated absolutely 
alike under tax and economic provisions”. 
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mother would continue her career and the father would stay at home, the family 
would not be entitled to the parental allowance, which they would receive when the 
mother stayed at home. It is noteworthy that in the Weller v. Hungary case, the Court 
adopted another mindset regarding the common standard approach in the field of 
social welfare: “widely different social security systems exist in the Member States. 
However, the lack of a common standard does not absolve those States which adopt 
family allowance schemes from making such grants without discrimination”.440 
 In 2010, the ECtHR again delivered a judgement concerning parental leave 
allowance.441 The case Konstantin Markin v. Russia dealt with a national law that 
only provided long-term (three years) parental leave to female military personnel and 
not to male military personnel. Note that the denial of the parental leave was based 
on two grounds, namely military status and sex. The Court reiterated what was said in 
Petrovic, that is, very weighty reasons must be put forward to justify a difference in 
treatment based on sex, since sex equality is a major goal in the Member States of the 
CoE. However, as the Court puts forward, since the Petrovic case the legal situation 
concerning parental leave entitlements in the Contracting states have evolved.442 
The absolute majority of European states now provide parental leave allowance to 
both the mother and the father. This shows that “society has moved towards a more 
equal sharing between men and women of responsibility for the upbringing of their 
children and that men’s caring role has gained recognition”.443 Thus, now that there 
is a European consensus in this field, states can no longer rely on a broad margin of 
appreciation. A very weighty reasons test must be applied. This case has recently 
been confirmed by the Grand Chamber of the Court.444

 In comparison, the ECJ has not made a differentiation between suspect and non-
suspect grounds. Notwithstanding this, AGs sometimes refer to this classification 
in their Opinions.445 The European Commission has emphasized that there should 
not be a hierarchy between non-discrimination grounds.446 Nevertheless, in reality 
there exists a different protection for different grounds. Although the grounds in 
themselves do not clearly trigger the strictness of review of the ECJ as much as 

440 ECtHR, Weller v. Hungary, 31 March 2009 (Appl. no 44399/05) para. 34. 
441 ECtHR, Konstantin Markin v. Russia, 7 October 2010 (Appl. no. 30078/06). 
442 Ibid., para. 49.
443 Ibid.
444 ECtHR, Konstantin Markin v. Russia (Grand Chamber), 22 March 2012 (Appl. no. 30078/06). 
445 See, e.g., Opinion of AG Maduro in ECJ, Coleman (Grand Chamber), 2008 (Case no. C-303/06); 

Opinion of AG Sharpston in ECJ, Bartsch (Grand Chamber), 2008 (Case no. C-427/06) and Opinion 
of AG Mazák in ECJ, Age Concern England, 2009 (Case no. C-388/07). 

446 See, e.g., where the European Commission stated: “[w]hen it comes to protection against 
discrimination, there can be no hierarchy” and “[o]nce adopted, the Directive [COM (2008) 426 
final] will complete the process of giving effect Article 13 [EC] on all grounds and will bring to an 
end any perception of a hierarchy of protection”. Commission, Communication, Non-Discrimination 
and Equal Opportunities: A Renewed Commitment, COM (2008) 420 final, p. 4.
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in the ECHR system, there is a difference between the grounds in the protection 
offered by the Directives.447 For example, there are more justification possibilities 
for Member States when the ground of religion is involved compared to the grounds 
of race and sex.448 Additionally, direct different treatment on grounds of age has an 
objective justification clause similar to indirect discrimination. Consequently, it may 
be reasoned that, although the ECJ does not use the suspect classification, with respect 
to the grounds in Directives 2006/54 and 2000/43 lesser possibilities are provided by 
the EU legislature to Member States to justify a difference in treatment compared to 
the ground of religion. The question, however, is whether in practice Member States 
will indeed have more possibilities to justify, for instance, religious discrimination. 
The ECJ still has to decide on this issue.
 What is noticeable in the case Feryn concerning the ground of race or ethnic 
origin is that in respect of the establishment of a difference in treatment (test I), the 
assessment of the ECJ was marginal.449 Despite the fact that there was no victim 
of discrimination, public statements by an employer were considered to be directly 
discriminatory because it was likely that such statements would strongly dissuade a 
candidate of the race or ethnic origin in question.
 It follows that, firstly, the non-discrimination grounds in themselves do not seem 
to influence the strictness of review of the ECJ as much, or at least less explicitly so, 
compared to the review of the ECtHR.450 For instance, the ECtHR expressly states 
that concerning suspect grounds very weighty reasons have to be put forward before 
differential treatment is compatible with Article 14 ECHR. The ECJ has not made 
such an explicit differentiation. As a second point, there is a variation in the level of 
EU protection for non-discrimination grounds. As a result, cases concerning alleged 
direct discrimination on grounds of sex or race can only be justified in GOR situations. 
Therefore, the possibility to justify a difference in treatment is very limited. This is 
similar in the ECHR system where a very weighty reasons test is applied for these 
grounds. It seems that in both European systems the possibility of a justification is 
limited in cases of direct discrimination on grounds of sex and race. This is different 
in cases of indirect discrimination. In the EU system, indirect discrimination may be 
justified by the open formulated objective justification clause on any ground (sex, 

447 Furthermore, the scope of application of the Directives is wider when the grounds of sex and race 
are concerned. The European Commission has the intention to fill this gap and has proposed a 
new directive that expands the scope of application for the grounds of religion, sexual orientation, 
disability and age. COM (2008) 426 final.

448 Arts. 2(5) and 4(2) of Directive 2000/78.
449 In this case there was no assessment of the objective justification, since the framework of direct 

discrimination applied. ECJ, Feryn, 2008 (Case no. C-54/07).
450 However, according to Tobler, a difference in the intensity of assessment is sometimes seen between 

cases concerning nationality and sex discrimination. This is, nevertheless, not an explicit difference. 
Tobler 2005. 
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race, religion etc.).451 Unlike the ECtHR, the EU non-discrimination Directives do 
not heighten the state’s threshold for some grounds. Although it is uncertain whether 
the ECJ in practice would use a slightly different assessment relating to the ground 
involved, still the influence of the ground does not seem as large as in the ECHR 
system. 

8.5.6.3  The Field of Law or the Policy Field and the Better Placed Argument

Both European Courts take into account the field of law or policy field in which the 
national measure operates (the context of the measure). The field of law gives an 
indication as to which institution is more competent to deal with a particular issue: 
the supervisory institution or the state authorities. This also relates to the better placed 
argument that stems from the principle of subsidiarity.452 
 When a subject is complex and non-transparent, such as security or socio-
economic issues, both European Courts seem to apply a more marginal assessment 
and vice versa.453 As a side-note, some areas of law are fully harmonised by EU law, 
such as agricultural and environmental law. Unlike the ECtHR, the ECJ does not 
afford states any margin of discretion in such areas.454 
 The ECtHR stated in, for instance, the case Muñoz Díaz v. Spain that “[s]imilarly, 
a wide margin is usually allowed to the State when it comes to general measures of 
economic or social strategy. Because of their direct knowledge of their society and 
its needs, the national authorities are in principle better placed than the international 
judge to appreciate what is in the public interest on social or economic grounds, 
and the Court will generally respect the State’s policy choice unless it is ‘manifestly 
without reasonable foundation’”.455 In other words, the field of law was closely linked 
with state sovereignty.456

 As said, in some ECtHR cases there are more factors that may influence the width 
of the margin of appreciation. As regards the above-discussed Kiyutin v. Russia case 
the topic of residence permits lies in the domain of the state, which would indicate 
a wide margin of appreciation. Still, the factor of suspect grounds was considered 
decisive. In the Oršuš a.o. v. Croatia case concerning Roma children and education 
there was some ambivalence as to the width of the margin of appreciation. The width 
of the margin of appreciation in the field of education, which is a social policy field, 
is normally a wide one. In this case it is noticeable that the factor of the ground of 

451 It is not yet clear how the ECJ will deal with the ground of religion. So far, there have been no cases. 
452 See section 8.5.5.1.
453 See also 8.5.4.
454 Amtenbrink & Vedder 2005, pp. 269-275. Nevertheless, this research focuses on the field of public 

employment and discrimination. This area does not fall exclusively within the competence of the 
EU.

455 ECtHR, Muñoz Díaz v. Spain, 8 December 2009 (Appl. no. 49151/07) para. 49.
456 See also Brems 1996, pp. 299 and 300.
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discrimination was almost undercut by the factor of the policy field. Note, however, 
that the dissenting judges stated: “it is accepted that decisions pertaining to the 
methods used to address special needs of certain pupils belong to the sphere of social 
policy in which States enjoy quite a wide margin of appreciation. Therefore placing 
the applicants in separate classes as a means of addressing their special needs is not 
as such contrary to the Convention, either from the standpoint of Article 2 of Protocol 
No. 1 or from that of Article 14 of the Convention”.457 
 In general, it appears that the above factors are less influential on the intensity 
of the ECJ’s assessment compared to that of the ECtHR. This is in line with the 
different function and influence of the margin of discretion compared to the margin 
of appreciation.

457 Dissenting Opinion in ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 
15766/03) paras. 5 and 8.





chAPter 9
A comPArIson of non-dIscrImInAtIon lAw 

(eu) And the rIght to freedom of relIgIon 
(echr) 

271

9.1 IntroductIon

The legal frameworks of the prohibition of religious discrimination and the right to 
freedom of religion show an overlap in the field of public employment. Both the ECJ 
and ECtHR can deal with a case concerning the different treatment of a worker on 
grounds of religion. The ECJ only has access to the non-discrimination framework. 
The ECtHR may also address such cases under the heading of Article 9 ECHR. 
Indeed, when someone is treated differently on account of their religion it often 
brings along a limitation of someone’s right to religious manifestation, such as the 
Islamic headscarf issue in employment. Interestingly, Sandberg points out a certain 
trend, at least in the UK, that an emergence of religion law is noticeable. This means 
that the non-discrimination and religion frameworks would submerge into one sub-
discipline, which would ultimately lead to one assessment.1 Nevertheless, the focus 
of this research is on European law and the comparison of the EU non-discrimination 
framework with the ECHR.
 This Chapter examines the similarities and differences between the ECJ’s approach 
to a claim of religious discrimination in the public workplace (Directive 2000/78) 
and the ECtHR’s approach to the right to freedom of religion (Article 9 ECHR). It 
is divided into three sections. Firstly, it is evident that the comparison will show 
differences, since these two rights are of a different nature. Nevertheless, the relevant 
provisions show a two-fold test, which makes the comparison somewhat easier 
(section 9.2). Secondly, a comparison is made between the ECJ’s assessment of 
“a difference in treatment” and the ECtHR’s assessment of “interference with the 
freedom of religion” (section 9.3). The final section examines the similarities and 
differences between the exceptions to religious discrimination and the limitation 
clause of Article 9(2) ECHR (section 9.4). One important aspect in this latter section 
will be the comparison of the exception of Article 2(5) of Directive 2000/78 with the 
limitation clause of Article 9(2) ECHR. 

1 Sandberg 2011, p. 117.
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9.2 non-dIscrImInAtIon (eu) And the freedom of relIgIon (echr)

As said, this research aims to analyse whether the European Courts’ assessment 
of alleged discrimination in public employment on grounds sex, race and religion 
is similar or whether there are differences that may risk a conflicts between the 
Courts. In most cases that involve a particular treatment on grounds of religion, the 
ECtHR uses the perspective of Article 9 ECHR, whether or not in combination with 
Article 14 ECHR and/or Article 1 of Protocol no. 12. Therefore, it is essential to make 
a comparison between the EU non-discrimination framework that protects against 
religious discrimination and the freedom of religion framework of the ECHR.
 Both European legal frameworks show a two-part test that is used to decide 
whether there is discrimination or a violation of the freedom of religion.2 The first 
part of both tests is aimed at determining whether the state has interfered with the 
right of the applicant. In the legal framework of the EU this means the determination 
that a (state) measure caused a difference in treatment based on a prohibited 
ground. Depending on the concept of discrimination involved, this includes either a 
comparability test or a disparate impact test. In the legal framework of the ECHR, the 
first part of the test means the establishment of interference with the right to freedom 
of religion. In both European systems it is the applicant that needs to demonstrate this 
infringement. According to Sandberg, in this first part of the tests the Courts basically 
try to answer the same question. He states:

“[t]he key point about indirect discrimination is that it can be justified, for example, 
by security or health and safety concerns. Its operation is therefore similar to the 
analysis of the right to manifest under Article 9, where the focus is on interference 
followed by justification. In both cases, the analysis by the court or tribunal is often 
twofold. Firstly, the court determines whether there is interference with the right. In 
discrimination law, this is often expressed as asking whether there is a ‘disadvantage’, 
but it is effectively the same question. Secondly, if there has been interference 
(or ‘disadvantage’), attention is then given to the question of justification: can the 
interference be justified?”3 

Subsequently, in both systems, the burden of proof switches to the side of the state. At 
this moment the second part of the test starts, namely the justification part. In the EU 
system several options are possible to justify a difference of treatment on grounds of 
religion. There is the possibility of the GOR exception, the religious ethos exception 
of Article 4(2) and the exception of Article 2(5) of Directive 2000/78. However, the 
first two exceptions are not so relevant in the field of public employment. In addition, 

2 At least, there is a two-part test where manifestations of a religion are concerned. The right to hold 
or change a religion or belief (the forum internum) only includes a test to assess whether there was 
interference. 

3 Sandberg 2011, pp. 108 and 109.
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in cases of indirect discrimination, there is the general objective justification clause.
The ECHR provides one open formulated limitation clause in Article 9(2) ECHR.4 

9.3 test I: dIfferentIAl treAtment on grounds of relIgIon v. 
Interference In the freedom of relIgIon

In short, the comparability test that is used to demonstrate a direct difference in 
treatment consists of the elements of less favourable treatment compared with a 
similarly situated person with a different characteristic. The disparate impact test of 
indirect discrimination includes the elements of a particular disadvantage (statistical 
or non-statistical evidence) and the applicant must identify a group of persons who 
are in a similar situation.5 
 As for the right to freedom of religion in Article 9 ECHR, it consists of two 
parts, namely the right to inner freedom of religion (forum internum) and the right to 
manifest a religion (forum externum).6 The forum internum may not be limited by a 
national measure due to its absolute character. A limitation of the right to manifest a 
religion or belief is permitted under the conditions set out in Article 9(2) of the ECHR. 
For both parts of the right to freedom of religion the applicant must demonstrate 
interference.
 In the next three sections, the most important and eye-catching similarities and 
differences between the ECJ’s assessment of the test to establish a difference of 
treatment and the ECtHR’s assessment of the test to establish an interference with 
the freedom of religion will be discussed. Beforehand it must be mentioned, though, 
that the two tests are not of equal importance in the test of discrimination and religion 
as a whole. The EU comparability test of direct discrimination and, moreover, the 
disparate impact test of indirect discrimination may form a considerable threshold for 
the applicant to take. The consequence of failing to establish a difference in treatment 
is fatal, namely the case will end unsuccessfully for the applicant. Conversely, the 
applicant’s step which should be taken in order to demonstrate interference with 
the right to freedom of religion is, overall, not so huge. There are indeed some, as 
Sandberg calls them, filtering devices that limit the application of Article 9 ECHR 
before the case has even moved to the stage of justification.7 However, today, the 

4 As explained in Part II, the limitation clause only applies to religious manifestations. See, e.g., Van 
Dĳk a.o. 2006, p. 752 with a reference to ECtHR, Kokkinakis v. Greece, 25 May 1993 (Appl. no. 
14307/88). 

5 See Chapter 3, sections 3.3 and 3.4 for an elaborate discussion on the comparability test and the 
disparate impact test.

6 Read Chapter 5, section 5.6.1 for a full explanation of these two parts of the right to freedom of 
religion.

7 These filtering devices are: (1) the definition of belief, (2) the manifestation/motivation requirement 
and (3) the specific situation rule. Sandberg 2011, pp. 83-87. Sandberg states that the ECtHR tends 



274

Chapter 9

ECtHR seems to have adopted a new focus away from these devices. Sandberg 
explains: 

“the Strasbourg jurisprudence on Article 9 as a whole shows an increasing focus upon 
the question of justification under Article 9(2) rather than the question of interference 
under Article 9(1)”.8

9.3.1 The Concept of Religion in the European Systems

In the EU non-discrimination framework it is required that the difference in treatment 
by the employer is based on the religion or belief of the applicant. A case would fall 
outside the scope of application of Directive 2000/78 if it did not touch upon the 
concept of religion or belief. However, Directive 2000/78 does not give a definition 
of religion or belief nor have there been, to date, any cases that deal with religious 
discrimination. Thus, it is not yet clear what the concept of religion will exactly 
entail in EU non-discrimination law. On the one hand, it seems logical that the ECJ 
would follow the ECtHR’s interpretation of the concept of religion, considering that 
the EU shall accede to the ECHR.9 On the other hand, for instance, in the UK there 
are still differences between discrimination law, which is strongly based on the EU 
non-discrimination framework, and human rights law (Article 9 ECHR) in what 
constitutes a belief.10 Sandberg states that “while for Article 9 purposes a belief needs 
to be a world-view and can therefore include political beliefs, for discrimination law 
purposes, a belief must be ‘religious or philosophical’ and, according to Baggs v. 
Fudge [UK Employment Tribunal], does not include political belief”.11 Taking the 
UK example into account, it does not go without saying that the ECJ would indeed 
exactly follow the interpretation of belief by the ECtHR.
 Similarly, the ECtHR assesses whether the right to freedom of religion or belief 
was at stake. In general, the ECtHR adopts a careful approach by, for instance, 
avoiding saying that certain beliefs are religious in nature.12 The idea is that it is not up 
to the state or court to deny the protection of Article 9 ECHR, because it regards the 

to assess the justification of the state, even though the Court has held that there was no interference. 
This assessment is, however, “shorter and shallower”. Sandberg 2011, p. 83. 

8 Ibid., pp. 86 and 87. He further expresses that this change in focus is “a welcome acceptance of the 
multi-faces nature of religious life”.

9 Art. 6(2) TEU. See also art. 10 of the Charter of Fundamental Rights of the EU. This latter provision 
is a copy of art. 9(1) of the ECHR. The subject of the EU accession to the ECHR falls outside the 
scope of this research. See the following articles for information on this topic, e.g., Lock 2009; Lock 
2010 and Jacqué 2011.

10 The UK Employment Equality (Religion or Belief) Regulations 2003 were created to comply with 
EU Directive 2000/78. This law has now been replaced by the UK Equality Act 2010. 

11 Sandberg 2011, pp. 56 and 103 with a reference to UK ET, Baggs v. Fudge, 23 March 2005 (Case 
no. 1400114/2005).

12 See Evans 2009, p. 10.
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particular religion as “theologically, incorrect, untrue or unacceptable”.13 However, 
there are boundaries as to what constitutes a religion or belief. For instance, a belief 
must fulfil the criteria of “cogency, seriousness, cohesion and importance”.14 The 
ECtHR has seldom ruled that a claim has not fulfilled these conditions.15 As Evans 
states, it is clear that the so-called “mainstream” religious traditions fall within the 
scope of Article 9 ECHR, such as Buddhism, Christianity, Hinduism, Islam, Judaism 
and Sikhism.16 
 Furthermore, unlike the EU system, in the ECHR system it is important to 
distinguish between the forum internum and the forum externum. As said, only the 
latter may be rightfully limited by the state. In contrast, a state measure that interferes 
with the right to choose, hold and change a particular religion (forum internum) may 
(in theory) be justified in the EU non-discrimination framework by the exception of 
Article 2(5). In the framework of Article 9 ECHR such a state measure would violate 
the Convention. For instance, the above-mentioned situation where a public employer 
dismisses a worker merely because he converts from Christianity to Islam can in 
theory be accepted in the EU framework. However, in practice, it is highly unlikely 
that such a direct difference of treatment by a public employer can be justified.17

 It should be added that in the EU non-discrimination system it might also 
be possible to argue a de facto religious discrimination case in the framework of 
Directives 2006/54 and/or 2000/43. In some national legal frameworks the limitation 
of religious manifestation can be considered to be sex or race discrimination. For 
instance, in the UK, cases dealing with Sikhs and Jews have been considered in 
the framework of race discrimination.18 However, other religious groups have been 
left outside the scope of race discrimination laws.19 In Norway, the Ombud has 
considered cases of the Islamic headscarf in the framework of sex discrimination.20 In 
the EU non-discrimination context, it may be more beneficial for an applicant whose 

13 Van Dĳk a.o. 2006, p. 760.
14 Van Dĳk a.o. 2006 and Ovey & White 2006, p. 302 with a reference to ECtHR, Campbell and 

Cosans v. the UK, 25 February 1982 (Appl. no. 7511/76) para. 36.
15 Sandberg 2011, p. 83.
16 Ovey & White 2006, p. 303 and Evans 2009, p. 10. In addition, art. 9 ECHR also covers the right not 

to have a religion, such as atheism and agnosticism. See Van Dĳk a.o. 2006, p. 758.
17 Perhaps the employer can claim the GOR exception and/or the religious ethos exception of art. 4(2) 

of Directive 2000/78. In the context of religion, these exceptions are, however, more appropriate for 
private employers.

18 Prior to the UK Employment Equality (Religion or Belief) Regulations 2003 some religious groups 
could only be protected by UK race discrimination law. Sandberg 2011, p. 101 with a reference to 
the UK cases: Mandla v. Dowell Lee [1983] 2 AC 548 and Seide v. Gilette Industries Ltd [1980] 
IRLR 427. 

19 Sandberg 2011, p. 101. 
20 Note that Norwegian non-discrimination law on the ground of sex was far more developed than it 

was for the ground of religion at the time of these cases. This explains the approach chosen by the 
Norwegian Ombud. Skjeie 2009, p. 303.
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religious rights are interfered with to bring the case before the Court in the framework 
of sex or race discrimination, because the number of exceptions is limited and the 
scope of application is broader. Roseberry states with reference to religious dress that 
there are often links between ethnicity, religion and sex, especially where religious 
dress is at stake, and, therefore, the ECJ must pay careful attention to these links 
“not just when determining whether differential treatment on prohibited grounds 
has occurred but also when evaluating employers’ justifications for their directly or 
indirectly discriminatory policies”.21 Note that there have also been ECtHR cases 
in which the applicant claimed a violation of the right to freedom of religion and, 
furthermore, added a claim of discrimination on grounds of sex.22   

9.3.2 Disadvantage v. Interference 

Firstly, it can be pointed out that a national measure must have a disadvantage/
negative impact. It is noticeable that Article 9 ECHR speaks of interference without 
demanding per se a demonstration of a negative implication. For instance, is there 
interference when an employer gathers information on the religious affiliation of 
employees even though the information is not used against the employees? In the 
EU test, it is clearer that the applicant must demonstrate a negative or less beneficial 
treatment. Nevertheless, the element of interference does have a negative sound 
to it. Further, applicants most probably will only start legal procedures when they 
have experienced a negative implication of a state interference. Moreover, Article 
34 ECHR includes an admissibility requirement that the ECtHR may only receive 
applications from, among others, individuals claiming to be the “victim of a violation 
by one of the High Contracting Parties of the rights set forth in the Convention or the 
protocols thereto”. Two examples are the cases Ouardiri v. Switzerland and Ligue des 
Musulmans de Suisse a.o. v. Switzerland concerning a Swiss constitutional amendment 
prohibiting the building of minarets.23 The ECtHR decided that the applicants did not 
have victim status, because the ban did not influence the applicants’ behaviour, who 
remained free to exercise their religion. An additional admissibility requirement that 
was introduced with the adoption of Protocol no. 14 is that the applicant must have 
suffered a significant disadvantage.24

 Secondly, in the EU non-discrimination framework the formulation of the state 
measure is rather important. This is, in general, an indication that the concept of 
direct or indirect discrimination applies. As discussed, the chosen perspective 
to assess a case can be crucial for the outcome of a case. In most cases a neutral 

21 Roseberry 2009, p. 330.
22 See, e.g., ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98).
23 ECtHR, Ouardiri v. Switzerland, 28 June 2011 (admissibility) (Appl. no. 65840/09) and ECtHR, Ligue 

des Musulmans de Suisse a.o. v. Switzerland, 28 June 2011 (admissibility) (Appl. no. 66274/09).
24 See art. 35 ECHR.



277

A Comparison of Non-Discrimination Law and the Right to Freedom of Religion

formulation of a state measure results in the appliance of the framework of indirect 
discrimination. For instance, a neutral state measure that allegedly has a negative 
effect on the religious manifestation of the applicant often requires a difficult test, 
namely a disparate impact test. 
 In the framework of Article 9 ECHR, the formulation of the state measure does 
not, like in the EU non-discrimination framework, determine the assessment model 
(direct or indirect discrimination). Nevertheless, the formulation can also be a crucial 
aspect in the decision of the ECtHR. According to Marínez-Torrón and Navarro-
Valls, the ECtHR “has often drawn implicitly a distinction between states’ actions 
that have a direct and an indirect impact on religious rights”.25 In cases where the 
state measure has a direct impact on the freedom of religion, thus, explicitly referring 
to a religion, the burden of proof switches to the state, which must demonstrate that 
the limitation was justified. In contrast, when a state measure is formulated in neutral 
terms “the European jurisdiction, and especially the Commission has, apparently 
tended to deny that article 9 offers any protection, for it could not be affirmed that 
there has been a state interference with religious freedom”.26 Similarly, in respect 
of neutrally formulated measures, Van Dijk a.o. state that “interferences resulting 
from prima facie neutral regulations are in principle compatible with Article 9(2), as 
necessary in order to pursue a legitimate aim”.27 It can be wondered how this relates 
to the “new” acceptance of the concept of indirect discrimination by the ECtHR. After 
all, a neutral measure can still cause a disproportionate disadvantage on grounds of 
religion. Therefore, it may be true that this acceptance also brings a change in the 
ECtHR’s approach to neutral measures that limit the right to freedom of religion.
 A third point to be made is that the ECtHR adopted a restrictive approach in 
what constitutes interference in a religious manifestation, namely “Article 9 does not 
necessarily extend to an individual’s behaviour imposed by his own religion”.28 The 
action of the applicant must be a manifestation of religion or belief as opposed to 
being merely motivated by it.29 Following the assessment as to whether an action is 
indeed a necessary part of a religion, the ECtHR also looks at whether the inability to 
manifest a religion falls within the sphere of the responsibility of the state or whether 
it is mostly attributable to the free choice of the applicant. In the latter situation the 
Court finds that there was no interference attributable to the state.30 Interesting is the 
case Cha’are Shalom ve Tsedek v. France, which dealt with a particular type of ritual 
slaughter.31 The Court decided that there was no violation of Article 9 ECHR, because 

25 Martínez-Torrón & Navarro-Valls 2004, p. 230.
26 Ibid., p. 232. See also Evans 2001, p. 169 and Van Dĳk a.o. 2006, p. 762.
27 Van Dĳk a.o. 2006, p. 770.
28 Martínez-Torrón & Navarro-Valls 2004, p. 230. See also Van Dĳk a.o. 2006, p. 762.
29 Sandberg 2011, pp. 84 and 85.
30 Evans 2009, p. 14.
31 ECtHR, Cha’are Shalom Ve Tsedek v. France (Grand Chamber), 27 June 2000 (Appl. no. 27417/95).
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of the fact that the applicants could obtain the special meat in Belgium. However, 
according to Brems, to prevent criticism the Court did briefly address the issue of 
proportionality of the national measure.32 Sandberg contends that a new tendency is 
noticeable, namely that the ECtHR dropped its restrictive approach toward religious 
manifestation by merely requiring a causal link between the applicant’s actions and 
his or her religion or belief.33 
 With respect to EU religious discrimination cases, it is still uncertain whether 
the criterion of “a particular disadvantage” of the disparate impact test of indirect 
discrimination also includes the requirement that the religious action of the applicant 
is a necessary requirement of his religion or whether it is sufficient that there is a 
causal link between the applicant’s action and the religion or belief. For instance, 
there are some notable employment cases in the UK where it was decided that the 
applicants did not experience a disadvantage because the “religious” action was not 
a requirement of the religion. For instance, in the Eweida case, a staff dress code 
forbade the wearing of visible neck adornments and, consequently, prevented the 
applicant, who was a Christian, from wearing a small visible cross.34 The UK Court 
of Appeal ruled that the claimant had failed to show that Christians had been placed 
at a disadvantage, namely the decision to wear a visible cross was a personal choice 
and not a requirement of scripture or of the Christian religion. Again, it is not clear 
whether the ECJ would adopt a similar requirement. First of all, it is said that one can 
already observe a change in the approach of the ECtHR, meaning that it is becoming 
less restrictive in considering a measure as “interfering with”.35 Would the ECJ not 
follow this trend? Further, it is doubtful whether it is the correct approach to consider 
an action of the applicant as not a necessary part of that religion and thus not as a 
disadvantage.36 This approach consists of a subjective component, which, if possible, 
should be avoided. Actually, the issue is avoided by dealing with the case in the 
second test, namely the proportionality test. Furthermore, it seems hard to accept 
that, for instance, in the Eweida case the applicant did not experience a disadvantage 
considering she was made to comply with a company dress code that forced her to 
remove her religious necklace

32 Brems 2003, pp. 91 and 92.
33 Sandberg 2011, p. 84 with a reference to S. Knights, Freedom of Religion, Minorities and the Law, 

2007.
34 UK Court of Appeal, Eweida v. British Airways PLC, 12 February 2010 (Case no. A2/2008/2984) 

EWCA Civ 80. See also Harris v. NKL Automotive Ltd and another, 3 October 2007, (Case no. 
[2007] UKEAT 0134_07) and UK ET, Chaplin v. Royal and Exeter NHS Foundation Trust, 6 April 
2010 (Case. no. 17288862009). See Sandberg for a comment on these cases. Sandberg 2011, 
pp. 112-114.

35 Sandberg 2011, p. 84 with a reference to S. Knights, Freedom of Religion, Minorities and the Law, 
2007.

36 Read, e.g., Vickers 2011 for more information on concerns related to this topic. 
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 It must also be noted that “in the area of employment Article 9 appears particularly 
restricted”.37 Sandberg even states that “Article 9 has very limited application in 
the employment sphere” (emphasis added).38 This line of thought is, for instance, 
demonstrated in the case of Ahmad v. the UK.39 In this case a school teacher, who 
was a practicing Muslim, required an extra 75 minutes after his lunch break to attend 
Friday prayers at the nearest mosque. The EComHR decided that the requirement to 
work at a certain time on Friday was not considered to be interfering in the religious 
manifestation of the applicant, since he remained free to renegotiate his contract 
or change his employment. Thus, the free choice the applicant has is taken into 
consideration. Consequently, there were several cases in which the ECtHR considered 
that absence from work because of religious reasons does not fall within the sphere 
of the right to religious manifestation.40 This line of reasoning is again confirmed in 
the case of Francesco Sessa v. Italy.41 In this case the applicant, a lawyer and member 
of the Jewish faith, said that he was unable to attend a court hearing scheduled on 
Yom Kippur due to his religious obligations. The Court was not convinced that 
scheduling the hearing on a date which coincided with a Jewish holiday and the 
refusal to adjourn it to a later date amounted to a restriction on the applicant’s right 
to freely manifest his faith.42 In the case Kosteski v. the Former Yugoslav Republic 
of Macedonia the applicant did not appear at work because he wanted to celebrate 
a Muslim holiday. The ECtHR stated that the national court was allowed to require 
proof of the applicant’s adherence to the Muslim faith.43 

9.3.3 The Element of Comparison

There is a distinct difference in establishing discrimination and establishing 
interference with the right to freedom of religion. This difference is quite obvious, 
namely the concept of discrimination includes the element of comparison. This 
requirement is absent in the framework of Article 9 ECHR. 
 The requirement of a comparison may form a crucial and fatal threshold for 
the applicant.44 To reiterate, when a national measure directly refers to a certain 

37 Murdoch 2007, p. 22; Vickers 2008, p. 87 and Sandberg 2011, p. 85. 
38 Sandberg 2011, p. 85.
39 See Evans 2009, pp. 14 and 15 with a reference to EComHR, Ahmad v. the UK (admissibility), 

12 March 1981 (Appl. no. 8160/78).
40 See, e.g., EComHR, Konttinen v. Finland, 3 December 1996 (Appl. no. 24949/94) concerning the 

dismissal of a public service employee for breach of contract in absenting himself from work in 
order to keep the Sabbath. See also EComHR, Stedman v. the UK (admissibility), 9 April 1997 
(Appl. no. 29107/95) concerning an applicant who was dismissed for refusing to work on Sundays.

41 ECtHR, Francesco Sessa v. Italy, 3 April 2012 (Appl. no. 28790/08).
42 Ibid, para. 37.
43 ECtHR, Kosteski v. the Former Yugoslav Republic of Macedonia, 13 April 2006 (Appl. no 55170/00). 
44 See also Chapter 4 section 4.4.
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religion, the comparison may be easy. For example, the measure “Sikhs are not to be 
employed in a company” clearly treats Sikhs less favourably compared to all non-
Sikhs. It becomes more difficult when a measure forbids religious dress, for instance 
“it is forbidden to wear religious head covering”. In these cases the measure does not 
affect a defined religious group. Additionally, within one religion there can be several 
movements. Some movements are stricter than others. Thus, there are, for instance, 
Sikh men or Muslim women who do not wear head covering. 
 It becomes even more complicated to find a suitable comparator when a measure 
is formulated neutrally, such as a measure that prohibits all personal symbols. 
Namely, such a measure also affects non-religious symbols, such as Manchester 
United caps, racist clothing45 or badges against nuclear power.46 In sum, the diversity 
and subjectivity of religions makes it difficult to point out one straightforward 
comparator. 
 An additional point to be made is that the requirement of a comparator brings 
along that the existence of statistics appears to be more important in the EU non-
discrimination system than it is in the freedom of religion regime of the ECHR.47 
Paradoxically, the collection of statistics via compulsory registration of one’s religion 
may be considered as interfering with the right to freedom of religion.48 
 It follows from the foregoing that in cases where it is difficult to make a successful 
comparison it is perhaps advisable for applicants to follow the route of the freedom of 
religion. This can be illustrated with the help of the following example. In the ECtHR 
case Sahin v. Turkey, the applicant was a Muslim woman who was not allowed to 
wear a headscarf in a public university. As a matter of fact, Muslim men were not 
allowed to wear beards. The ECtHR addressed the case under Article 9 ECHR.49 Thus, 
there was no requirement of a comparison. The ECtHR accepted that the wearing of 
an Islamic headscarf is a religious manifestation and that the Turkish law constituted 
interference with this manifestation.50 The ECtHR went on to determine whether the 

45 E.g., there are identifiable brands of clothing worn by skinheads. Additionally, a certain combination 
of shoes and colour shoelaces may also indicate racist opinions. 

46 Some persons wear badges to express their personal opinion about eating meat, green energy, global 
warming etc. 

47 See Chapter 3, section 3.4.2 and Chapter 8, section 8.4.2.
48 Van Dijk a.o. state that the freedom to have a religion also includes the right not to disclose it. Van 

Dĳk a.o. 2006, p. 753. 
49 The ECtHR did consider whether art. 14 ECHR had been violated, but concluded that the applicant 

did not provide detailed particulars in her pleadings before the Grand Chamber in respect of art. 
14 ECHR. Further, “the reasons which led the Court to conclude that there has been no violation of 
Article 9 of the Convention or Article 2 of Protocol No. 1 incontestably also apply to the complaint 
under Article 14, taken alone or in conjunction with the aforementioned provisions”. ECtHR, Leyla 
Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) paras. 165 and 166.

50 ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) 
paras. 75-78.
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law was justified or not.51 Thus, in this case only a few words were spent on test I. But, 
what would happen if such a case was to be considered in the legal regime of the EU 
non-discrimination Directives? Needless to say, this is a fictional situation because 
Turkey is not an EU Member State and the case involves students and not employees. 
In the EU non-discrimination framework the applicant would need to demonstrate 
less favourable treatment or disparate impact on grounds of religion compared to 
persons with another characteristic. Problematic is that, like the applicant, the group 
of “other persons” are also mostly persons belonging to the Islamic faith. Strictly 
speaking there would be a situation in which Muslims who wear an Islamic headscarf 
are treated less favourably than Muslims who do not wear a headscarf. Moreover, this 
latter group is diverse, because it may consist of persons who are less strict in wearing 
the headscarf or persons who do not mind conforming to the state measure. 
 In sum, this example demonstrates that, on the one hand, the element of 
comparison can make it more difficult for applicants to fulfil the first part of the test 
of discrimination than it is to demonstrate an interference with the right to freedom of 
religion. On the other hand, as discussed in the previous subsection, in employment 
cases the ECtHR has adopted a quite strict approach towards accepting that there are 
interferences with religious manifestations. 

9.4 test II: A comPArIson of the justIfIcAtIons for dIfferentIAl 
treAtment And Interference 

As said, in the EU, direct religious discrimination may be justified by the specific 
exception of Article 2(5) of Directive 2000/78. Indirect religious discrimination is 
accepted when there is an objective justification on the side of the employer. The 
following subsections focus upon the eye-catching similarities and differences 
between the relevant justifications of the EU and the limitation clause of Article 9(2) 
ECHR. The justification options in both European regimes have been dealt with 
extensively in the previous Chapters and will therefore be discussed in a concise 
manner.52 
 It must again be pointed out that both European Courts are not always consistent 
in carrying out the proportionality test.53 Especially the ECtHR uses a varied approach. 
This also applies to the proportionality test carried out in the context of Article 9(2) 

51 The ECtHR ruled that the state measures pursued, among other things, the legitimate aim of 
protecting order and the rights and freedoms of others and were manifestly intended to preserve the 
secular nature of educational institutions. Consequently, the ECtHR decided that there had been no 
violation of art. 9 ECHR.

52 See Chapter 3, sections 3.5 and 3.6; Chapter 5, section 5.6.3 and Chapter 8, section 8.5.
53 Evans 2001, p. 146; Tobler 2005, p. 239; Barnard 2006, pp. 368-371 and Janis, Kay & Bradley 2008, 

p. 370.  
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ECHR.54 Accordingly, the similarities and differences mentioned below follow the 
general trend of the Courts and should not be taken as a rule. 

9.4.1 Article 2(5) of Directive 2000/78 v. Article 9(2) ECHR

The inclusion of the exception of Article 2(5) in Directive 2000/78 is unusual and its 
intended purpose was not made clear by the legislature.55 It is a very broad exception 
that is not found in EU non-discrimination law. In the Prigge case the ECJ explained: 

“[i]n adopting that provision, the EU legislature, in the area of employment and 
occupation, intended to prevent and arbitrate a conflict between, on the one hand, the 
principle of equal treatment and, on the other hand, the necessity of ensuring public 
order, security and health, the prevention of criminal offences and the protection of 
individual rights and freedoms, which are necessary for the functioning of a democratic 
society. The legislature decided that, in certain cases set out in Article 2(5) of the 
Directive, the principles set out by that latter do not apply to measures containing 
differences in treatment on one of the grounds referred to in Article 1 of the Directive, 
on condition, however, that those measures are ‘necessary’ for the achievement of the 
abovementioned objectives”.56

It is clear that the exception of Article 2(5) resembles the limitation clauses of the 
Convention, such as Article 9(2) ECHR.57 Consequently, there is a large overlap in 
wording between these provisions. Whether the Courts’ assessments are similar, 
however, is not clear, since, thus far, the ECJ has only dealt with two cases concerning 
Article 2(5).58 These cases concerned age discrimination. According to Ellis, the ECJ 
may well look at the ECtHR’s interpretation of the limitation clauses for guidance as 
to how to understand Article 2(5).59 

9.4.1.1  Prescribed by Law

In both frameworks the infringing or interfering measure must have a basis in 
national law. In Article 2(5) of Directive 2000/78 this is phrased as “measures laid 

54 See, e.g., Janis, Kay & Bradley 2008, p. 370. See also Evans who explains that the ECtHR is “rather 
vague about the idea of proportionality and the role it plays in Article 9 case law is somewhat 
obscure”. Further, she stated that in respect of art. 9, “the Court has been reluctant to push the 
doctrine of proportionality further than the very factual/contextual approach that does not call the 
law itself into question”. Evans 2001, pp. 145 and 146.

55 See Bell 2002, pp. 115 and 116.
56 ECJ, Prigge (Grand Chamber), 2011 (Case no. C-447/09) para. 55.
57 Ellis 2005, p. 291.
58 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 52 and ECJ, Prigge (Grand 

Chamber), 2011 (Case no. C-447/09).
59 Ellis 2005, p. 291.
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down by national law” and Article 9(2) ECHR speaks of: “prescribed by law”. It is to 
be expected that the interpretation of these phrases is the same in both systems. Both 
Courts have taken a broad approach to what constitutes a national measure.60 Further, 
the ECtHR has already explained that a law must be accessible and foreseeable, 
namely it should be formulated with sufficient precision to enable the individual 
to regulate his or her conduct.61 The ECJ has also stated that the measure must be 
sufficiently precise.62 

9.4.1.2  The List of Legitimate Aims

Both exceptions show an overlap in the available legitimate aims of the national 
measure. The listed aims in Article 2(5) are: public security, the maintenance of 
public order, the prevention of criminal offences, the protection of health and the 
protection of the rights and freedoms of others. AG Kokott categorized these aims 
as “public policy aims”.63 The aims of Article 9(2) ECHR are similar public interest 
aims.64 In general, both Courts easily accept the aim of the state as legitimate.65 There 
are, nevertheless, some slight differences in the texts of the provisions. 
 Firstly, what is noticeable is that the aim of protecting morals is absent in 
Article 2(5). Nonetheless, it is possible that this aim is covered by a broad interpretation 
of “the protection of public order” and “the protection of the rights and freedoms of 
others”. 
 Secondly, in contrast to Article 2(5), Article 9(2) does not explicitly include 
the aim of preventing criminal offences. Nevertheless, a similar aim, namely the 
prevention of crime, is included in the limitation clauses of Articles 8, 10 and 11 
ECHR.66 The ECtHR has interpreted the limitation clause of 9(2) ECHR so broadly 
that state measures that pursue the prevention of crime could also fall under the 

60 See ECJ, Prigge (Grand Chamber), 2011 (Case no. C-447/09) para. 59 and ECtHR, Leyla Sahin v. 
Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) para. 88.

61 See Evans 2001, p. 138; Van Dĳk a.o. 2006, pp. 336, 337 and 768 and Sandberg 2011, p. 86. See, 
e.g., ECtHR, Hasan and Chaush v. Bulgaria, 26 October 2000 (Appl. no. 30985/96). Note, it has 
also been decided that when a provision is vague or too broad, the domestic case law can play a role 
in making the provision more clear. See, e.g., ECtHR, Kokkinakis v. Greece, 25 May 1993 (Appl. 
no. 14307/88).

62 ECJ, Prigge (Grand Chamber), 2011 (Case no. C-447/09) para. 61.
63 AG Kokott stated that these objectives are more limited than the very general terms of the objective 

justification clause of indirect discrimination. Opinion of AG Kokott in ECJ, Ole Andersen (Grand 
Chamber), 2010 (Case no. C-499/08) para. 31. 

64 White & Ovey 2010, p. 309.
65 See also Van Dĳk a.o. 2006, p. 340; Arnardóttir 2009, pp. 43-45 and Sandberg 2011, p. 86. 
66 See Van Dĳk a.o. 2006, pp. 339 and 340 and White & Ovey 2010, p. 316 for a clear overview of all 

legitimate aims in arts. 8-11 ECHR.
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heading of the protection of public order and safety.67 Furthermore, the ECtHR has 
tended to interpret the aims of all limitation clauses in a roughly similar manner.68

 Finally, at first sight it seems that both European justification clauses do not cover 
economic aims. At least, the aim of protecting the economy is not mentioned. Still, in 
the recent case Petersen, the ECJ has interpreted the legitimate aim of protecting health 
to also cover economic aims.69 The ECJ considered that the objective of controlling 
public health expenditure is covered by the listed aim of the protection of health.70 
It is not sure whether all economic aims are covered by Article 2(5). For instance, it 
could also be reasoned that the costs of health expenditure are such an enormous part 
of a state’s budget that this factor triggered the ECJ’s broad interpretation.71 However, 
note that merely budgetary aims are not accepted by the ECJ.72 The limitation clause 
of Article 8 ECHR does include the aim of “in the interest of […] the economic 
well-being of the country”. It would seem that Article 9(2) ECHR may also cover the 
interest of the economic well-being of a country, because the ECtHR interprets the 
limitation clauses of the ECHR in a similar way.73 

9.4.1.3  Necessary in a Democratic Society

Both Article 2(5) of Directive 2000/78 and Article 9(2) ECHR include the requirement 
that a national measure must be necessary in a democratic society in order to be 
justified. This requirement constitutes a proportionality test.74 It is the most important 
criterion of Articles 2(5) and 9(2).75 
 Firstly, what is noticeable when comparing the European requirements “necessary 
in a democratic society” is that the ECtHR has ruled that a national measure must be 
taken in response to a pressing social need.76 According to the ECtHR, this requirement 

67 Van Dĳk a.o. 2006, p. 768.
68 Evans 2001, p. 137 and Van Dĳk a.o. 2006, p. 768.
69 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 52.
70 Ibid.
71 The idea that only in limited circumstances are the aims interpreted broadly is supported by the 

notion that derogations from individual rights must be interpreted strictly. See ECJ, Petersen, 2010 
(Case no. C-341/08) para. 60. See also the landmark cases ECJ, Johnston, 1986 (Case no. C-222/84) 
para. 36; ECJ, Sirdar, 1999 (Case no. C-273/97) para. 23 and ECJ, Kreil, 2000 (Case no. C-285/98) 
para. 20. See also Recital 11 of Directive 2006/54 and recitals 18 and 23 of Directives 2000/43 and 
2000/78. 

72 See, e.g., Barnard 2006, p. 369. See also, e.g., ECJ, De Weerd, 1994 (Case no. C-343/92) paras. 35-37.
73 See Van Dĳk a.o. 2006, p. 768.
74 See, e.g., Taylor 2005 with a reference to ECtHR, Metropolitan Church of Bessarabia a.o. v. 

Moldova, 13 December 2001 (Appl. no. 45701/99) para. 119.
75 Partsch 1993, p. 591; Harris, O’Boyle & Warbrick 1995, pp. 479-480; Arnardóttir 2003, p. 45 with a 

reference to Livingstone 1997, p. 32; Taylor 2005, p. 302; Tobler 2005, p. 43 and Van Dĳk a.o. 2006, 
p. 768. See also White & Ovey 2010, p. 311.

76 See, e.g., Murdoch 2007, p. 30; White & Ovey 2010, p. 325 and Sandberg 2011, p. 86.
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is implied by the notion of “necessity”.77 The element of a pressing social need is not 
always expressly included as a separate test. Nonetheless, it is implicitly included in 
the balancing act of the proportionality test.78 In the end, it is the pressing social need 
that must be weighed against the individual interest harmed. 
 It is not clear whether the ECJ includes the element of a pressing social need in its 
assessment. The two cases dealing with the exception of Article 2(5) did not mention 
a pressing social need.79 However, that does not mean that the ECJ will not apply this 
element. After all, this element is not entirely absent in the EU non-discrimination 
system. For instance, the ECJ did set out a proportionality test that included that an 
employer’s measure must correspond to a real need of the enterprise in the landmark 
case Bilka-Kaufhaus.80 Similarly, the ECJ required in Rinner-Kühn that the means 
chosen meet a necessary aim of its social policy.81 
 Secondly, the criterion “necessary in a democratic society” brings along a 
proportionality test in both European frameworks. However, the Courts’ assessment 
of whether a national measure is proportionate to the aim may differ in some aspects. 
The similarities and differences between the Courts’ assessments of proportionality 
in the non-discrimination frameworks have been extensively discussed in Chapter 8. 
Nonetheless, it is useful to briefly address the issue once again now that the prime 
focus is on the freedom of religion and not Article 14 ECHR or Article 1 of Protocol 
no. 12.
 In a nutshell, it seems likely that the ECJ will approach the proportionality test in 
a similar manner for all exceptions laid down in the non-discrimination Directives. 
As a consequence, the proportionality test of Article 2(5) of Directive 2000/78 is 
probably similar to the objective justification test of indirect discrimination.82 This 
means that the test includes the requirements of appropriateness and necessity.83 
AG Kokott underscored this statement and observed that “the proportionality test 
requirements are essentially the same”.84 It has been explained that when the ECJ 
uses a marginal assessment it usually examines the reasonableness of the elements 
of appropriateness and necessity. When the Court uses a full assessment it carefully 

77 See ECtHR, Handyside v. the UK, 7 December 1976 (Appl. no. 5493/72) para. 48 and ECtHR, 
Kokkinakis v. Greece, 25 May 1993 (Appl. no. 14307/88) para. 49.

78 See, e.g., ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98); 
ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) and 
ECtHR, Lautsi a.o. v. Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06).

79 ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08) para. 48 and ECJ, Prigge (Grand 
Chamber), 2011 (Case no. C-447/09).

80 ECJ, Bilka-Kaufhaus, 1986 (Case no. C-170/84) para. 36. See also Barnard & Hepple 1999, p. 402; 
Ellis 2005, p. 109 and Tobler 2005, pp. 194 and 195. 

81 ECJ, Rinner-Kühn, 1989 (Case no. C-171/88) paras. 3 and 14. See also Tobler 2005, p. 195 with a 
reference to Rinner-Kühn.

82 E.g., art. 2(2)(b)(i) of Directive 2000/78.
83 See ECJ, Petersen (Grand Chamber), 2010 (Case no. C-341/08). 
84 Opinion of AG Kokott in ECJ, Ole Andersen (Grand Chamber), 2010 (Case no. C-499/08) para. 31.
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examines these two elements. In some of these cases the ECJ also applies an other 
means test and/or a fair balance test.85 
 Similarly, the test of Article 9(2) ECHR also means that there needs to be “a 
reasonable relationship of proportionality between the means employed and the 
legitimate objectives pursued by the interference”.86 A reason for this lenient test 
is that the ECtHR leaves a wide margin of appreciation as regards the relationship 
between the state and religion.87 In contrast, the ECtHR applies a “very strict scrutiny” 
in the Manoussakis a.o. v. Greece case.88

 First and foremost, similar to the proportionality test of Article 14 ECHR and 
Article 1 of Protocol no. 12 to the ECHR, this test involves a balancing act.89 In this 
balancing act the ECtHR weighs the pressing social need against the interest of the 
individual and the interference may not be greater than is necessary to address the 
pressing social need.90 It follows that when the interference suffered by the applicant 
is excessive in relation to the state’s legitimate aim(s) the balance tilts in favour of the 
applicant.91 Conversely, when the interests of society as a whole override the interests 
of the individual, the state draws the longest straw.92 Clearly, the context of a case 
plays an eminent role in the balancing exercise, namely “the stronger the ‘pressing 
social need’, the less difficult it will be to justify the interference”.93

9.4.2 The GOR Exception v. the Limitation Clause 

It is clear that the nature and context of the GOR exception and Article 9(2) ECHR 
is quite different. The limitation clause of Article 9(2) ECHR is a broad clause 
specifically created for state measures with a public policy aim. The applicability 
of the GOR exception, however, is very small in cases of religious discrimination in 
public employment. Firstly, the GOR exception of Article 4(1) of Directive 2000/78 
is created for specific occupational activities in the private and public sector. 
The criteria “particular occupational activities” and a “genuine and determining 

85 Read Chapter 8, sections 8.5.3 and 8.5.4.
86 See, e.g., ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98) 

para. 117. See Chapter 5, section 5.6.3.3. See also Taylor 2005 with a reference to ECtHR, The 
Sunday Times v. the UK (no. 2), 15 May 1987 (Appl. no. 13166/87) para. 50.

87 See Evans 2001, p. 143; Brems 2003 pp. 91 and 92 and Van Dĳk a.o. 2006, p. 769. See also ECtHR, 
Lautsi a.o. v. Italy (Grand Chamber), 18 March 2011 (Appl. no. 30814/06) para.69; ECtHR, Otto-
Preminger-Institute v. Austria, 20 September 1994 (Appl. no. 13470/87) para. 50; ECtHR, Cha’are 
Shalom Ve Tsedek v. France (Grand Chamber), 27 June 2000 (Appl. no. 27417/95). 

88 ECtHR Manoussakis a.o. v. Greece, 26 September 1996 (Appl. no 18748/91) para. 44. See also 
ECtHR, Kokkinakis v. Greece, 25 May 1993 (Appl. no. 14307/88).

89 See, e.g., White & Ovey 2010, p. 309.
90 See, e.g., Murdoch 2007, p. 31 and White & Ovey 2010, p. 311.
91 See Evans 2001, p. 145.
92 See White & Ovey 2010, p. 311.
93 Murdoch 2007, p. 31.
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occupation requirement” indicate that this exception can only be applied in limited 
situations. Secondly, GOR situations in the context of religion often occur in private 
employment, which is outside the scope of this research. Think of the situation of a 
requirement that a priest must be Christian or a Mullah must be Islamic. An example 
of a GOR in the context of public employment may be a state’s requirement that the 
position of a particular social worker is fulfilled by a Muslim, because this person has 
to work with unruly youths in an area mainly populated by Moroccans.94 A third factor 
that narrows down the applicability of the GOR exception is that it seems to only 
apply to cases of direct discrimination. It follows that the applicability of the GOR 
exception is so limited in cases of religious discrimination in public employment that 
a comparison with Article 9(2) is not necessary.

9.4.3	 The	Objective	Justification	Clause	of	Indirect	Discrimination	v.	the	
Limitation Clause of the Right to Freedom of Religion 

A discussion on the comparison of the objective justification clause of indirect 
discrimination and the limitation clause of the right to freedom of religion can be 
quite short, since most elements have already been discussed. 
 What can be noticed is that the legitimate aim requirement under Article 2(2)(b)(i) 
of Directive 2000/78 is not specified while Article 9(2) ECHR provides a list of 
legitimate aims. In practice this difference is not so important, since the requirement 
is readily accepted by the European Courts. Besides, the ECtHR has interpreted the 
aims of Article 9(2) in a broad manner. Further, the comparison of the proportionality 
tests of the ECJ and the ECtHR has been elaborated upon extensively above.

94 See, e.g., Dutch ETC, Opinion 1997-51. See also Bell 2007, p. 288.
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10.1 IntroductIon

“It all comes down to the ability to go up and down the ladder of abstraction, and 
being able to see the big picture and the operational implications”.1 

It has become clear from the discussions in the previous Chapters that there are 
some differences between, firstly, the legal frameworks of the EU and the CoE 
and, secondly, the European Courts’ approach to cases of sex, race and religious 
discrimination in public employment.2 The discussion that took place was rather 
detailed and was, consequently, at times, quite abstract. As a consequence, it may be 
hard to see the practical implications of the (theoretical) differences, which may lead 
to tunnel vision. Therefore, as is quoted above, it is opportune to take a step back and 
to observe the similarities and differences in light of a case study.3

 Shifting from a general to a specific comparison, this Chapter will focus on the 
similarities and differences of the probable approach of the ECJ and the ECtHR 
towards the Islamic headscarf case.4 It is divided into three main topics. Firstly, the 
possible legal bases are compared in order to find a structure for the comparison that 
follows (section 10.2). Secondly, the EU non-discrimination approach to the Islamic 
headscarf issue is compared with the freedom of religion approach of the ECtHR 
(section 10.3). The third topic is the comparison of the EU non-discrimination approach 
to the issue with the non-discrimination approach of the ECtHR (section 10.4).

10.2 A comPArIson of the PossIble legAl bAses

There are three EU Directives that may be used to assess the case study of the Islamic 
headscarf. The approach of the ECJ will primarily depend on the formulation of the 
reference for a preliminary ruling by the national court. As discussed in Chapter 4, it 
seems logical that the case will be assessed in the framework of Directive 2000/78 for 

1 Statement made by L. Heracleaous referred to by Muna F.A., “The Helicopter View and Stratigic 
Thinking”, available on the website of Meirc Training and Consulting: http://www.meirc.com/meirc-
consultants/992-the-helicopter-view-and-strategic-thinking-.html (last accessed 10 August 2012).

2 Chapters 9 and 10.
3 See Chapter 1 for the reasons for using a legal case study in this research. 
4 The specifics of the Islamic headscarf are discussed in Chapter 1, section 1.5. See also Chapters 4 

and 8.
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the reason that the Islamic headscarf is primarily a religious symbol; further, the aim 
of the measure concerns banning religion and other opinion from the scope of public 
employment and, finally, (inter)national case law suggests an approach based on 
religion. Similarly, the ECtHR will also take an approach based on religion, which, 
so far, has led to an assessment in the framework of Article 9 ECHR, either or not in 
combination with Article 14 ECHR.5 It is likely that Article 9 will keep on taking the 
lead part, since a complaint based on Article 14 must be formulated in conjunction 
with Article 9 due to its accessory nature. So far, there has not been a flood of claims 
based on Article 1 of Protocol no. 12. It follows from the above that both European 
Courts will presumably use an approach based on religion. Accordingly, the ECJ 
would address the case in the framework of Directive 2000/78 and the ECtHR would 
apply Article 9 ECHR. 
 Nonetheless, there may be a possibility that both Courts will use other approaches 
as well considering the multiple nature of the Islamic headscarf issue. In line with what 
Roseberry suggests, the ECJ might expressly acknowledge the multiple character of 
the headscarf issue and as a response assess the headscarf case from the perspective 
of religious, sex and race discrimination, thus, all three Directives.6 In addition, 
the ECJ might want to accommodate the high threshold of demonstrating different 
treatment in cases of intersectional discrimination. Additionally, it may be possible 
that the formulation of the preliminary question of the national court requires the ECJ 
to take an approach based on sex or race. For these reasons, the EU sex and race non-
discrimination frameworks should also be considered in the comparison. 
 It is also not unconceivable that the ECtHR would consider the Islamic headscarf 
case in the framework of non-discrimination. As said, the applicant can bring an 
Article 9 complaint in combination with Article 14 ECHR or vice versa. This has 
been done in previous headscarf cases.7 So far, the ECtHR has not been eager to 
address these cases under the heading of religious or sex discrimination.8 This 
could be different when an applicant would formulate the complaint on the basis 
of Article 1 of Protocol no. 12. In addition, the concept of indirect discrimination 

5 This approach is confirmed in a few cases concerning this topic, such as the well-known cases Dahlab 
v. Switzerland and Sahin v. Turkey. ECtHR, Dahlab v. Switzerland (admissibility), 15 February 
2001 (Appl. no. 42393/98) and ECtHR, Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 
(Appl. no. 44774/98).

6 Roseberry states with a reference to religious dress that there are often links between ethnicity, 
religion and sex, and, therefore, the ECJ must pay careful attention to these links “not just when 
determining whether differential treatment on prohibited grounds has occurred but also when 
evaluating employers’ justifications for their directly or indirectly discriminatory policies”. 
Roseberry 2009, p. 330.   

7 E.g., in Dahlab v. Switzerland, the applicant claimed sex discrimination.
8 In the Dahlab v. Switzerland case, the ECtHR swiftly dismissed the applicant’s complaint that the 

conduct constituted discrimination on grounds of sex. See Chapter 7, section 7.3.1 for the citation of 
the Court.
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is receiving more and more attention from the ECtHR, which may also lead to the 
acknowledgement that a ban on conspicuous personal symbols may be indirectly 
discriminatory on grounds of sex and race.  

10.3 the IslAmIc heAdscArf cAse: non-dIscrImInAtIon (eu) v. 
freedom of relIgIon (echr)

10.3.1 Deciding on the Framework: Direct or Indirect Discrimination

An obvious difference between the ECJ and the ECtHR is that the first has to address 
an important question prior to the assessment of discrimination, namely whether the 
case must be approached from the perspective of direct or indirect discrimination.9 
This perspective is pertinent for the applicable criteria and may be decisive for 
the outcome of the assessment. A case of direct discrimination would lead to a 
comparability test, while indirect discrimination leads to a disparate impact test. In 
addition, the exception possibilities are different. 
 In a nutshell, most European states that have legislation that limits or bans 
the wearing of the Islamic headscarf formulate the measure in a neutral manner. 
Likewise, the case study under review also concerns a neutrally formulated measure. 
As explained in Chapter 4, the measure is therefore likely to be perceived as potential 
indirect discrimination on grounds of religion, sex and race or ethnic origin. Indeed, 
the measure does not affect all religious persons, all women or all immigrants/
persons with a particular ethnic origin. Instead, only a percentage of these groups are 
affected. The fact that percentages are involved also points to the concept of indirect 
discrimination.
 Yet, arguments can be found for dealing with the headscarf case in the framework 
of direct discrimination on grounds of religion. To reiterate, firstly, conspicuous 
religious symbols are expressly mentioned in the measure (as an example). Secondly, 
there is a trend that is noticeable in Europe which involves controlling or limiting 
the influence of Islam.10 Even though governments would not explicitly state that the 
aim of the ban on conspicuous symbols is actually specifically directed at the Islamic 
headscarf, there may very well be an intent to only target the headscarf. For instance, 
practice may show that only persons wearing an Islamic headscarf are affected. This 
situation would occur when a “neutral” measure is in practice only enforced on 

9 See Chapter 4, section 4.3 for a full discussion on the question of which concept of discrimination is 
applicable in the Islamic headscarf case.

10 In many Western European countries one can observe increasing right-wing and nationalist parties 
which attack Islam and Islamic manifestations by, e.g., proposing laws that prohibit the wearing of 
the headscarf/burka/hijab, the building of minarets and controlling Imams. There was even a political 
party in the Netherlands that proposed to collect tax from Muslim women who wear headscarves. 
Muslim women who wanted to wear a headscarf were supposed to apply for a permit that cost 1000 
Euro per year. 
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Muslims. It should be reiterated that intent is not a prerequisite for demonstrating 
discrimination. Finally, the state’s aim of sex equality is clearly only focused on the 
Islamic headscarf.

10.3.2 Different Treatment of Muslim Immigrant Women v. Interference with 
Religious Manifestation

At first sight, the applicant in the EU system has to take a big hurdle to prove 
that she experienced disparate impact on grounds of religion, sex or race (indirect 
discrimination).11 The same is true for demonstrating comparability (direct 
discrimination). Firstly, the applicant faces difficulties when gathering statistics. It 
is not likely that data are available about employees wearing conspicuous religious, 
personal and political symbols in the entire public sector.12 Furthermore, there is 
disparity between the practice of wearing an Islamic headscarf by Muslims and, 
further, the wearing of religious, personal and political symbols in general. There are 
also different comparator groups possible and there is diversity within the comparator 
groups.13 Moreover, it is still uncertain whether the ECJ would easily accept arguments 
of common knowledge in the Islamic headscarf case. The multi-faceted nature of 
the Islamic headscarf adds to this uncertainty. The tricky part in demonstrating a 
disparate impact in the headscarf case is that the groups affected are difficult to 
categorise by one single ground. In national case law, this is often solved by using 
a combination of the category “religion” and “women”.14 In addition, the ground 
ethnic origin (immigrant status) may be included.15 It is debatable whether or not the 
ECJ would accept this approach, especially considering the fact that the legal non-
discrimination framework is set up as a single-ground system.16 Much depends on the 
readiness of the ECJ to go into the justification issue. Note that it is not improbable 
that the ECJ would be very cautious with the issue of the Islamic headscarf. After all, 
there is a clear approach by the ECtHR on this issue. The ECJ might consider that it 
does not want to get in the way of the ECtHR. In addition, as said, Member States are 
very sensitive when it comes to this subject. As discussed in Chapter 8, the ECJ has 
previously, for instance in Österreichischer Gewerkschaftsbund, considered a case 

11 See Chapter 4, sections 4.4.1 and 4.4.2 for an elaborate discussion.
12 A register of all religious, personal and political features of all government staff would be quite 

obscure.
13 See for an overview, “Figure 4.1. Examples of different comparator groups”.
14 It is common knowledge that a dress code in employment is more burdensome for Muslim women. 

Similarly, it may be considered common knowledge that a ban on the wearing of conspicuous 
symbols that show a personal conviction is more burdensome for Muslim women.

15 See Schiek 2007, p. 435 with a reference to Roseberry 2004, p. 189.
16 See Chapter 4, sections 4.4, 4.5 and 4.6.
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void in test I.17 It is said that the ECJ may have taken this approach to avoid going 
into the subject too deeply.18

 In regard to Article 9 ECHR the whole question of disparate impact or 
comparability is absent. Consequently, the applicant does not have to deal with the 
difficulties that go along with these tests. Instead, a test of interference is carried out, 
which is, generally, quite easy to establish. There have been several headscarf cases 
in which the ECtHR has accepted that national measures that ban the wearing of 
conspicuous symbols that show a religious affiliation constitute interference with the 
religious freedom of the applicant.19 A complicating factor might be that the measure 
in the case study is a neutral ban. Therefore, as explained in Chapter 7, the ECtHR 
could reason that it cannot be affirmed that there is state interference in the religious 
freedom of the applicant.20 There is, however, a visible trend noticeable that the 
ECtHR has shifted its focus on justification instead of interference. Furthermore, it 
may also be taken into account that the national measure mentions religious symbols. 
Additionally, the Court’s acceptance of the concept of indirect discrimination also 
leads to the expectation that the ECtHR will accept interference. 
 In conclusion, the disparate impact/comparability test and the test to establish 
interference are of different weight. The difficulties that applicants face in a headscarf 
case in Luxembourg are very different from the, in general, low threshold that 
applicants encounter in Strasbourg. It is doubtful whether the ECJ would continue 
with the justification part when it decides to hold on to the strict single ground 
approach, whereas the ECtHR will most probably continue with the assessment 
under Article 9(2) ECHR. 

17 Chapter 8, section 8.4.1 with a reference to ECJ, Österreichischer Gewerkschaftsbund (Grand 
Chamber), 2004 (Case no. C-220/02).

18 See, e.g., Costello & Davies 2006, p. 1580 and Schiek 2007, p. 469. 
19 See, e.g., the Turkish cases: EComHR, Karaduman v. Turkey (admissibility), 3 May 1993 (Appl.no. 

16278/90); ECtHR, Sen a.o. v. Turkey (admissibility), 8 July 2003 (Appl. no. 45824/99) and ECtHR, 
Leyla Sahin v. Turkey (Grand Chamber), 10 November 2005 (Appl. no. 44774/98). See the Swiss 
case: ECtHR, Dahlab v. Switzerland (admissibility), 15 February 2001 (Appl. no. 42393/98). See the 
French cases: ECtHR, Dogru v. France, 4 December 2008 (Appl. no. 27058/05); ECtHR, Kervanci 
v. France, 4 December 2008 (Appl. no. 31645/04); ECtHR, Aktas v. France (admissibility), 30 June 
2009 (Appl. no. 43563/08); ECtHR, Bayrak v. France (admissibility), 30 June 2009 (Appl. no. 
14308/08); ECtHR, Gamaleddyn v. France (admissibility), 30 June 2009 (Appl. no. 18527/08); 
ECtHR, Ghazal v. France (admissibility), 30 June 2009 (Appl. no.29134/08); ECtHR, J. Singh 
v. France (admissibility), 30 June 2009 (Appl. no. 25463/08) and ECtHR, R. Singh v. France 
(admissibility), 30 June 2009 (Appl. no. 27561/08).

20 See Evans 2009, p. 14.
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10.3.3	 Justifications	for	the	Ban	on	Conspicuous	Symbols	in	Public	
Employment

10.3.3.1  Comparing the Legitimate Aim Tests

The objective justification test of the EU concept of indirect discrimination does 
not limit the possible legitimate aims, whereas Article 9(2) ECHR provides a list of 
legitimate aims, namely public policy aims. Although these latter aims are formulated 
and interpreted in a broad manner, it is clear that they are narrower than the aims of 
the objective justification test. As a side-note, imagine an employer who prohibits 
the wearing of conspicuous symbols at work for economic reasons. For instance, 
an employer may have the presumption that customers would not want to buy from 
persons with a strong personal expression, such as Arsenal baseball caps, goths, 
headscarves etc.21 Such aims do not seem to be covered by the list in Article 9(2), 
but may well be considered under the objective justification clause of the non-
discrimination Directives.22

 The headscarf issue in the case study under review does not pursue the above aim. 
Instead, the following aims can be identified. Firstly, the national measure intends 
to protect the principle that the state should be neutral. This means that the state 
structure is to remain strictly neutral in terms of personal symbols, such as religious 
and political symbols. Prohibited items are, among others, Sikh turbans, Jewish 
skullcaps, Islamic headscarves, Christian Crosses, Hindu spots, mohawks, particular 
tattoos and badges, Rotary emblems, Nazi clothing, football clothing, ties that show 
a political affiliation or a social democrat’s symbolic rose. The second aim is the 
protection of gender equality or, in a more general sense, women’s emancipation.23 
 It turns out that the legitimate aim test is not a crucial test in both European 
regimes and the aims above will probably be easily accepted as legitimate. 

10.3.3.2  The Islamic Headscarf Case and the Comparison of Proportionality

In general, both the EU objective justification test and the limitation clause of 
Article 9(2) ECHR come down to a proportionality test. As became clear in Chapters 
8 and 9, the Courts give a different interpretation to the test. The ECJ requires a 
demonstration of appropriateness and necessity and barely goes into the balancing 
of interests, whereas the ECtHR often only applies a fair balancing test. Moreover, 

21 See, e.g., mutatis mutandis, ECJ, Feryn, 2008 (Case no. C-54/07) in which an employer stated that 
hiring immigrants would be bad for sales.

22 Note that the employer in this example is probably a private one, which, in principle, does not fall 
within the scope of the ECHR. 

23 See Chapters 4 and 8 for a discussion on the aims. These Chapters also discuss some subsidiary aims 
that are not mentioned here, such as the protection of young children against the proselytizing effect 
of the headscarf and the protection of the cultural (Christian) heritage. 
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the role and influence of the margins of discretion and appreciation is not the same. 
A wide margin in the EU system, leading to a marginal assessment, still requires 
a demonstration of appropriateness and necessity. This does not necessarily seem 
to lead to an accepted justification. The case law of the ECtHR shows that a wide 
margin of appreciation often results in a deluded fair balance test and, frequently, 
leads to the conclusion that the state has acted within the its margin of appreciation.
 It is uncertain whether the ECJ will use a marginal or full assessment in the 
Islamic headscarf case. There are indications that go both ways. The absence of a 
European common ground on the issues of state neutrality and the Islamic headscarf 
points in the direction of a marginal assessment. However, the fact that the measure 
touches upon the EU’s core business of social policy, namely (access to) employment, 
may call for a full assessment. It is probable that the ECtHR will use a marginal 
assessment, taking into account the existing case law on the headscarf issue. In these 
cases the lack of a European consensus was decisive. 
 It is hard to predict how the European Courts will respond to the headscarf 
case under review. At any rate, it is not said that the ECJ will accept the state’s 
justification. In contrast, it is more likely that the ECtHR will continue its line of 
reasoning and, thus, will accept the justification. What differences in assessment lead 
to this potential difference in outcome? Firstly, the ECJ is much more focused on 
the appropriateness and necessity question than the ECtHR. The latter mostly uses a 
balancing exercise. As regards the appropriateness of the measure, there is possibly 
a problem with the aim of gender equality. To put it briefly, the measure does not 
merely ban the wearing of the Islamic headscarf, but bans all conspicuous symbols 
that show a personal conviction. Would the ECJ then accept that a measure that bans 
all these symbols contributes to gender equality? Furthermore, the ECJ is quite strict 
about arguments that constitute mere generalisations.24 Such arguments are generally 
not accepted as being appropriate. It is questionable whether the ECJ will accept a 
mere statement that an Islamic headscarf stands for the inferiority of women and 
that the prohibition thereof contributes to sex equality. All the more interesting is the 
ECtHR’s acceptance of a statement by the Swiss Federal Court in the Dahlab case 
that the Islamic headscarf is hard to square with the principle of gender equality. The 
Court received quite some criticism for this swift assumption. However, the Grand 
Chamber of the Court repeated the statement in the Sahin case. 
 Secondly, the ECJ assesses the necessity of the measure. As regards the aim of 
state neutrality, the Court may decide that necessity is lacking. This is due to the fact 
that the scope of the measure is so broad. For instance, cleaning personnel and other 
employees who do not have a representative function and/or are not in contact with 
the public are also not allowed to wear conspicuous symbols at work. Therefore, it 
is questionable whether the general ban will be found to be necessary. It is possible 

24 See, e.g., ECJ, Steinicke, 2003 (Case no. C-77/02).
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that the ECtHR will include the necessity question in its balancing act. Accordingly, 
the ECtHR may also find the national measure to be too broad and consider that 
other, less restrictive, means may be sufficient to obtain the same aim. Nevertheless, 
the ECtHR has, so far, used a distant approach or a marginal assessment when it 
comes to the issue of state neutrality. It is a topic that is considered to fall within 
the sphere of the Contracting States. This attitude corresponds with the Court’s role 
as a supervisory organ.25 In addition, religious issues, such as the Islamic headscarf 
issue, are quite sensitive within states. The ECtHR may take its objective of self-
preservation into consideration, which means that it would probably avoid an in-
depth assessment of the issue. The chances are that states, like France, may not want 
to comply with a judgement that requires a reconsideration of a measure that is taken 
in the name of the fundamental principle of state neutrality. The EU is less dependent 
on the cooperation of its Member States and has stronger enforcement mechanisms.26 
 Thirdly, an important difference is related to the aims of the EU and CoE. The EU 
is first and foremost an economic institution. In time, it also developed a social policy 
programme. Nonetheless, also EU social policy is strongly influenced by economic 
aims. The EU promotes and stimulates access to employment. When it turns out that 
a Member State has legislation that hampers a category of people in working in a 
certain employment sector, it may want to take action. The ECtHR may also consider 
this argument in the balancing of interests. However, it appears to put less weight 
on the scale considering that the CoE is a “human rights enterprise” instead of an 
“economic enterprise”. Furthermore, the ECtHR has decided in several cases that 
the applicant’s inability to manifest a religion at work was attributable to his or her 
free choice and, thus, this fell outside the protection of Article 9 ECHR.27 Note that 
in the case law of the ECtHR the free choice argument is considered in the test of 
interference and not the proportionality test.
 Finally, there is a possibility that the ECJ will also carry out a balancing of interests. 
However, this will most probably be done after the assessment of appropriateness 
and necessity. Suppose that the ECJ would hold that these two latter requirements 
are complied with, it could be that a balancing of interests would then also not shift 
in favour of the applicant. After all, when the above arguments are not persuasive 
enough in the tests of appropriateness and necessity, the same may apply for the 
balancing act. Nonetheless, the ECJ may consider that the impact on the group of 
(marginalized) persons, namely Muslim immigrant women, is excessive.

25 Chapter 8, section 8.5.5.5.
26 Chapter 8, section 8.5.5.6.
27 See, e.g., EComHR, Ahmad v. the UK (admissibility), 12 March 1981 (Appl. no. 8160/78); 

EComHR, Konttinen v. Finland, 3 December 1996 (Appl. no. 24949/94); EComHR, Stedman v. the 
UK (admissibility), 9 April 1997 (Appl. no. 29107/95) and ECtHR, Francesco Sessa v. Italy, 3 April 
2012 (Appl. no. 28790/08). See also Vickers 2008, pp. 87 and 88 and Evans 2009, p. 14. 
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10.3.4 Special Exceptions to Religious Discrimination (EU) v. The Limitation 
Clause (ECHR)

As said, the primary assumption is that the ECJ will take the approach of indirect 
discrimination. However, it cannot be ruled out that the Court will assess the case in 
the framework of direct religious discrimination. The respondent state will then have 
to justify the differential treatment by fulfilling the requirements of Article 2(5) of 
Directive 2000/78. The text of this article resembles the limitation clause of Article 
9(2) ECHR. However, it has been discussed throughout this dissertation that the 
proportionality test of Article 2(5) seems to be very similar to the one of the objective 
justification test of indirect discrimination. Consequently, it is to be expected that the 
same differences apply as discussed above.  

10.4 the IslAmIc heAdscArf cAse: non-dIscrImInAtIon (eu) v. 
non-dIscrImInAtIon (echr)

As discussed in section 10.2, there is a possibility that the ECtHR would approach the 
Islamic headscarf case from the perspective of discrimination on grounds of religion, 
sex and/or race. For instance, it is not unconceivable that in the future an applicant 
would base her complaint on Article 1 of Protocol no. 12 to the ECHR. When the 
ECtHR would consider potential indirect discrimination, it would firstly require the 
establishment of a difference in treatment with a disparate impact test. So far, most of 
the cases of indirect discrimination have involved the ground of race. The disparate 
impact tests carried out in these cases involved an exercise with statistics, but also 
non-statistical evidence was taken into account, such as the argument that the parents 
of non-Roma children protested against mixed classes with Roma and non-Roma 
children.28 In the cases of indirect discrimination it does not appear that the ECtHR 
uses a more lenient approach to the first test. Perhaps one might expect a stricter 
test due to the involvement of the suspect ground of race. It is not probable that the 
ECtHR would use another approach when the case concerns a headscarf issue. 
 It follows that the disparate impact tests of the ECJ and ECtHR are quite similar. 
It is quite uncertain whether both European Courts will continue to the stage of 
justification. As said, the intersectionality of the issue of the Islamic headscarf may 
cause difficulties in establishing a disparate impact on a single ground. The EU 
non-discrimination framework is based on a single ground approach. In this sense, 
the ECtHR may find it easier to accept disparate impact based on a combination of 
grounds. The non-discrimination provisions in the ECHR provide an open-ended list 
of grounds. There is no different material scope and there are no different exception 
possibilities per ground, like in the EU framework. Nonetheless, there is a clear 

28 ECtHR, Oršuš a.o. v. Croatia (Grand Chamber), 16 March 2010 (Appl. no. 15766/03).



298

Chapter 10

difference in the strictness of assessment between suspect and non-suspect grounds. 
However, as said, this difference has thus far not become apparent in the disparate 
impact test of indirect discrimination. It can be reasoned that due to the difference in 
structure the ECtHR might accept the argument that a ban on conspicuous symbols in 
public employment has a disparate impact on Muslim immigrant women more easily 
than the ECJ.
 As for the objective justification test of the ECtHR, this test will probably 
resemble the proportionality test that is carried out in the context of Article 9(2). 
Therefore, a reference can be made to section 10.3.3.2 above for the results of the 
comparison with the EU objective justification test. Nevertheless, it is interesting 
to highlight the following aspect. It seems likely that the ECtHR would allow the 
Contracting States a broad margin of appreciation in adopting national measure that 
organise the relationship between the state and religion. As a result the Court would 
use a lenient assessment of proportionality. However, a tension might arise with the 
Court’s practice to use a very strict test of proportionality when suspect grounds are 
involved. Thus, when the Court includes the grounds of sex and race in its assessment, 
either in combination with religion or not, one would expect a very weighty reasons 
test. Nevertheless, in several cases the ECtHR found that a national measure that 
bans religious symbols in educational systems was justified in the context of the right 
to freedom of religion. Would it then not seem likely that the ECtHR would find a 
similar national measure also justified, despite the fact that the case is assessed in 
light of discrimination? Note that the difference between the already existing cases 
on the headscarf issue dealt with prohibitions of religious symbols and did not deal 
with a more general ban on conspicuous symbols.
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11.1 IntroductIon

The “new” overlap between the non-discrimination regimes of the EU and the CoE 
in the field of public employment has raised some interesting questions. With the 
Islamic headscarf issue in mind one wonders whether the two European Courts 
would address such issues in a similar manner. If not, a discrepancy between the 
Courts may well arise. This is not a preferred situation taking into account that the 
judgements of both Courts are binding for states. European states may get mixed 
messages from the Courts. This does not serve legal certainty well. Consequently, 
there is a need for detailed research into the question of what the similarities and 
differences are between the approaches of the Courts to claims of discrimination in 
public employment.
 This Chapter presents the final conclusions of the research. An answer is presented 
to the main research question. To reiterate, this question reads as follows: 

“in light of the Islamic headscarf issue, what are the similarities and differences 
between the ECJ’s and the ECtHR’s assessment of alleged discrimination on grounds 
of sex, race and/or religion in public employment?” 

The Chapter will disclose the similarities and differences between the approaches 
of the two Courts to discrimination claims. It draws upon Part III of the research. 
Firstly, the conclusions of the comparison of the two non-discrimination regimes 
are presented (section 11.2). It will show a fairly detailed description of all the 
relevant elements in the Courts’ assessment. What makes the topic also complex is 
that some of the differences between the regimes, such as the structure of the non-
discrimination provisions, actually result in a similar assessment. To accommodate 
the complexity three flowcharts are included with the aim of clarification and 
transparency (section 11.2.4). These flowcharts function as guidelines. Secondly, the 
conclusions of the comparison between the approaches to religious discrimination 
are presented (section 11.3). The third focus is on the issue from which the research 
originated, namely the Islamic headscarf issue (section 11.4). This section will 
present the results of the comparison of the European approaches towards this issue. 
Fourthly, some general suggestions are made to the European non-discrimination 
regimes (section 11.5). Finally, a concluding observation is presented (section 11.6).   
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11.2 the dIscrImInAtIon APProAch of the eu And coe
11.2.1 Structure and Consequences

The structure of the non-discrimination provisions of the EU and ECHR is 
fundamentally different. 
It is clear that the non-discrimination provisions of the EU Directives and ECHR 
show a great difference in structure. The EU non-discrimination Directives give an 
elaborate and detailed explanation about non-discrimination, whereas the ECHR 
provides a general and open formulated non-discrimination provision. Furthermore, 
the EU non-discrimination Directives prohibit discrimination on grounds of sex, 
race, religion, sexual orientation, age and disability. The provisions in the ECHR 
are not limited to these grounds and cover an open-ended list of prohibited grounds. 
Additionally, in the EU system direct discrimination can only be exempt by explicit 
exceptions provided for in the Directives, while in the ECHR system there is a general 
clause that may justify (direct) discrimination. Nevertheless, these differences do not 
necessarily result in a different assessment by the Courts.

An important consequence of the difference of the closed list and open-ended list 
of grounds is that the point of departure – direct or indirect discrimination – of the 
Courts to assess a claim of discrimination may differ in similar cases.
In Chapter 8 three different situations in terms of the formulation of the national 
measure were identified. In two of these situations the ECJ and ECtHR will probably 
decide upon a similar point of departure: direct or indirect discrimination. In one 
situation the point of departure may differ.
 In situation I, measures make a distinction expressly based on one of the 
grounds mentioned in the Directives, thus sex, race, religion (disability, age or 
sexual orientation). The Courts review these cases in the assessment model of direct 
discrimination. 
 In situation II, national measures are neutrally formulated, but the effect of the 
measures may cause a disparate impact. In general, both Courts address such issues 
in the framework of indirect discrimination. It is important to note that it is more 
uncertain whether the ECtHR would take the approach of indirect discrimination 
than the ECJ. The ECtHR has not yet dealt with the concept of indirect discrimination 
in many cases. The cases in which the ECtHR did assess the complaint from the 
perspective of indirect discrimination mostly dealt with race discrimination of Roma 
in education. This is considered a particularly sensitive topic in Europe. Indirect 
discrimination cases related to sex and religion are still awaited and it remains to 
be seen whether the Court would use the concept in the same manner as it did for 
the ground of race. Furthermore, in, for instance, the case Oršuš a.o. v. Croatia, the 
Court showed itself to be rather ambiguous to the question whether there was indirect 
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discrimination on grounds of race or direct discrimination on grounds of language. In 
sum, the approach of the ECtHR to indirect discrimination is not yet crystal clear. 
 In situation III, the two Courts may take a different approach towards the 
framework in which the assessment takes place. It occurs when national measures 
make a distinction on a ground that is not mentioned in the EU Directives. The only 
option for the ECJ to address the difference in treatment is to use the concept of indirect 
discrimination. The ECtHR, however, can assess these measures in the context of 
direct discrimination, since the ground of distinction is covered by the open-ended 
list in Article 14 of the ECHR and Article 1 of Protocol no. 12. Nonetheless, note that 
since the express acknowledgment of the concept of indirect discrimination by the 
ECtHR it may very well be possible that it would be more successful for an applicant 
to plead indirect discrimination based on a suspect ground than direct discrimination 
on a non-suspect ground (e.g., Oršuš a.o. v. Croatia).
 These situations are displayed in three flowcharts below. In level I of each chart 
it is shown what point of departure the Court will probably take.

11.2.2 Test I: Establishing a Difference in Treatment

Situation I: a national measure makes a reference to a ground that is mentioned in the 
EU Directives (sex, race, religion, disability, age and sexual orientation).
In both European systems of non-discrimination applicants have to establish a 
difference of treatment in order for a discrimination claim to succeed. In cases of direct 
discrimination this test is called “a comparability test”. The comparison of the tests 
shows that they are quite similar. In both systems applicants must demonstrate that 
they were treated differently compared to persons who have a different characteristic 
(sex, race or religion) and are in a similar or comparable situation. 
 Firstly, difficulties related to the subject of comparators are found in both systems. 
For instance, there may be problems in finding a comparator who is in a similar 
situation. Further, sometimes there are more comparator groups available and it may 
be difficult to find the correct one. Both Courts get around some of the difficulties 
by occasionally accepting comparability without much discussion. Furthermore, 
the definition of discrimination in the non-discrimination Directives indicates that 
hypothetical comparators are now accepted. It is not clear whether the ECtHR would 
allow such comparators. 
 Secondly, at first sight it seems that, unlike the ECJ, the ECtHR does not require 
the applicant to show less favourable treatment. A closer look suggests otherwise. It 
has been argued that the system of the ECHR requires a victim status and a significant 
disadvantage before a complaint is admissible before the Court.
 Thirdly, a general overview of the Courts’ approaches to the comparability test 
and the academic literature on this issue shows an important difference. Namely, it 
seems that the ECJ is more consistent in carrying out the comparability test than the 
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ECtHR. Scholars put forward that the ECtHR sometimes skips the comparability 
test. In some cases the ECtHR moves the discussion on whether two persons are 
in a similar situation to the second phase of discrimination, namely the objective 
justification part. Often these cases lead to a dismissal of the complaint. In other 
cases there is no discussion on comparability at all. In these cases it is often evident 
that situations are comparable or suspect grounds have been involved. Finally, it is 
submitted by Gerards that the ECtHR only seems to include a comparability test 
when it is not certain whether there is comparability or if it supports the result that 
the ECtHR wishes to attain. 
 Nonetheless, in a limited number of cases the ECJ also follows a different 
structure and logic as regards the comparability test. It has been explained that in 
a few cases the ECJ skips the comparability test. This happens in cases concerning 
pregnancy (e.g., Dekker). Attempts to extend this practice to other subjects have 
been rejected. Furthermore, the ECJ occasionally uses the comparability test to avoid 
going into justification issues or to avoid finding a case of direct discrimination. This 
may be caused by the fact that the subject of a case is rather sensitive. In addition, the 
possibilities for the state to establish a justification are very limited when comparability 
is established. After all, the concept of direct discrimination does not have a general 
objective justification clause. Therefore, often, the only way to escape finding 
discrimination is by finding two situations not comparable (e.g., Österreichischer 
Gewerkschaftsbund concerning length of service and the incomparability of civilian/
military service and parental leave). It has been demonstrated that the absence of 
such a general justification clause can lead to striking situations (e.g., Tele Danmark 
concerning an employment contract of six months of which the applicant could work 
two and a half months due to pregnancy and Busch concerning a woman who returned 
to work early from parental leave, while knowing she was pregnant, so that she could 
apparently claim a higher maternity allowance).
 Fourthly, a crucial difference between the two non-discrimination systems is that, 
unlike the ECJ, the ECtHR differentiates between suspect and non-suspect grounds. 
This distinction has an impact on the ECtHR’s approach to the comparability test. 
As said above, in cases that involve suspect grounds the Court tends to skip this 
test. According to Gerards, another test is carried out, namely the so-called “test of 
disadvantage”. This test is satisfied when the applicant demonstrates that he or she 
has experienced a disadvantage and, further, the link thereof with the suspect ground. 
 It follows that in cases of alleged direct discrimination based on a ground that 
can be labelled as non-suspect the test of establishing a difference in treatment is, 
in general, quite similar in both the EU and ECHR systems: a comparability test is 
used. However, academic literature and the case law suggest that the ECtHR is more 
inconsistent in applying the comparability test than the ECJ. The applicant does not 
always have to fulfil the requirements of the comparability test. In these cases the 
burden of proof for the applicant is obviously lower in the system of the ECHR than 



305

Conclusions: A Discrepancy Between the Courts?

in the EU system. It may further be concluded that in cases of direct discrimination 
involving suspect grounds the European regimes, in general, show a different test 
for establishing different treatment. The substitute test of disadvantage is easier to 
establish, because it does not require a comparator in a similar situation. As a result, 
the applicant’s burden of proof to demonstrate a difference in treatment based on a 
suspect ground seems to be lower in the ECHR system than in the EU system.
 Flowchart 1, level II, gives a schematic overview of the different tests applied by 
the European Courts.

Situation II: a national measure is neutrally formulated (no ground is mentioned). 
However, the effect of the measure may cause a disparate impact. 
Similar to direct discrimination, the concept of indirect discrimination requires 
applicants to demonstrate a difference of treatment. A comparison of the tests shows 
that there are no significant differences. Both Courts apply a so-called “disparate impact 
test”. This means that the applicant must establish that he or she is disproportionately 
disadvantaged by a national measure compared with other persons. 
 Flowchart 2, level II, gives a schematic overview of the tests applied by the 
Courts.

Statistical Proof
In general, it seems logical to prove disparate impact with statistics. After all, a 
feature of the concept of indirect discrimination is that parts or proportions of groups 
are affected by a measure. When 100% of a group would be affected, the case would 
be dealt with from the perspective of direct discrimination. It is thus for the applicant 
to show that the percentage affected is disproportional. Both European Courts accept 
statistics as proof of a disparate impact. The ECJ already has a long reputation in 
using a statistical approach (e.g., Seymour-Smith). Its approach has been restated and 
developed in many cases. The recent ECtHR cases concerning race discrimination 
and Roma also clearly show this numeric approach (e.g., D.H. a.o. v. the Czech 
Republic, Sampanis v. Greece and Oršuš a.o. v. Croatia). 
 It has been discussed in Chapters 3, 6 and 8 that there are some complications 
involved in this statistical approach. These seem to be similar in both European non-
discrimination systems. In general, in both systems the applicant’s burden of proof is 
rather high, because it may be difficult to produce data that prove a disparate impact. 
For instance, finding data may be a costly affair, it may require certain expertise, 
applicants may not be in a position to obtain relevant data or data are not even 
available at all. This latter problem is in particular apparent when grounds, such as 
race, religion, disability and sexual orientation are at issue. Other problems may be the 
selection of the pool of comparators and, importantly, reading relevant statistics. In 
the event of these difficulties the applicant may be unable to demonstrate a difference 
in treatment, which leads to the claim of discrimination failing. Of course, due to the 
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characteristic of the preliminary procedure the ECJ passes the final decision back 
to the national court. Note that sometimes the ECJ takes an easy approach to the 
acceptance of a disparate impact (e.g., Enderby concerning equal pay for speech 
therapists and pharmacists).
 The case law of the ECJ on the issue of proof with statistics has been more 
developed than the approach of the ECtHR. This is not illogical considering that 
the ECtHR only recently started using the concept of indirect discrimination. 
Before, cases that would be eligible for an assessment under the heading of indirect 
discrimination would be dismissed because of, for instance, a lack of comparability 
(e.g., Dahlab v. Switzerland). Striking was the comparison of the ECtHR’s and ECJ’s 
statistical approaches on the basis of the case Oršuš a.o. v. Croatia in Chapter 8. In 
short, the ECtHR found that data alone did not show a disparate impact on Roma 
children. According to the ECtHR, the numbers did not confirm a general policy to 
automatically place Roma children in separate classes in schools. When considering 
the case law of the ECJ it seems likely that this Court would have accepted disparate 
impact solely based on numbers. After all, statistics showed that a considerably 
smaller number of Roma children could satisfy the language requirement than non-
Roma children (Seymour-Smith). It is too soon to draw the conclusion that the ECtHR 
requires more proof than the ECJ and, thus, sets a higher burden of proof for the 
applicant. Such a conclusion can only be drawn when the Strasbourg Court continues 
with this approach.
 It follows that both Courts require a similar disparate impact test that can be 
proven with statistics. In addition, difficulties related to statistics are rather similar. 
In one case the ECtHR seems to use a different approach than the ECJ as regards 
the level of proof which is necessary to establish a disparate impact. Still, no hard 
conclusion can be drawn based on only one case. If the ECtHR were to continue with 
this approach, the burden of proof can be said to be higher in the ECHR system than 
in the EU system. 

Non-Statistical Proof
The ECtHR was very clear on the issue of proof of a non-statistical nature. It adopted 
a flexible approach towards the evaluation of all evidence (e.g., Nachova). This 
also became clear in the above-mentioned case Oršuš, where additional qualitative 
arguments led to the conclusion that there was indeed a disparate impact. In contrast, 
it is clear how the ECJ will approach non-statistical evidence. The “new” definition in 
the non-discrimination Directives is said to encourage the ECJ to use a more flexible 
approach to the acceptance of non-statistical evidence. Additionally, in some sex 
discrimination cases the ECJ has accepted non-statistical evidence (e.g., Kachelmann 
concerning part-time work, Danfoss concerning the criteria of mobility and length 
of service). Furthermore, the ECJ has shifted the burden of proof onto the employer 
where a pay system is totally lacking transparency (e.g., Enderby and Danfoss) The 
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acceptance of non-statistical evidence would certainly mean an alleviation of the 
burden of proof which is necessary to demonstrate a disparate impact. Still, it remains 
to be seen, considering the previous high standard of proof under the Burden of Proof 
Directive and the long tradition of using statistical evidence, whether the ECJ would 
easily accept arguments of common knowledge.
 It follows that the ECtHR clearly accepts a non-statistical approach. It is not yet 
clear whether the ECJ will readily accept this approach in the context of Directives 
2006/54, 2000/43 and 2000/78. The definition of indirect discrimination suggests a 
flexible approach. However, if the ECJ would hold on to a statistical approach the 
threshold for the “EU applicant” to prove a disparate impact is higher than for the 
“ECHR applicant”. This will be especially true for discrimination based on race and 
religion. 

Situation III: a national measure makes a reference to a ground that is not mentioned 
in the EU Directives. However, it may cause a disparate impact on a group protected 
by the Directives.
The ECJ assesses a case from the point of departure of indirect discrimination when 
a national measure makes a differentiation based on a ground that is not mentioned 
in the Directives. Of course, the measure must have an effect on a group mentioned 
(sex, race, religion, etc.). In such cases a disparate impact test is used. In contrast, 
the ECtHR may assess a similar case from the perspective of direct discrimination 
due to the open-ended list of grounds. In these cases applicants must comply with a 
comparability test. 
 The test of indirect discrimination to establish a disparate impact is, generally, 
more difficult to comply with than a comparability test of direct discrimination. This 
is due to the fact that a disparate impact involves proportions of groups being affected. 
Instead, the concept of direct discrimination involves less favourable treatment of 
entire groups (all women, all black people, all Muslims, etc.). Further, there is a direct 
link with a non-discrimination ground.
 As discussed above, when the ECJ easily accepts a non-statistical approach the 
burden of proof will be become more lenient for the applicant. Still, even then, it 
seems to be more difficult to prove that a certain group is indirectly affected than it 
is to prove direct discrimination. It should also be noted that not all cases of indirect 
discrimination are eligible for proof with common sense arguments. For instance, 
structural discrimination is often only made visible with statistics. Thus, it is expected 
that the statistical approach will still play an eminent role in the case law of the ECJ.
 Furthermore, it has been put forward that the ECtHR is not very consistent when 
it comes to the comparability test. The test is not always carried out. This obviously 
alleviates the applicant’s burden of proof. In addition, when suspect grounds are 
involved a substitute test of disadvantage is carried out, which is, generally, easier to 
meet than a comparability test. 
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 It follows that, in general, the demonstration of a difference of treatment in cases 
of indirect discrimination seems more complex than the comparability test of direct 
discrimination. As a result, in situation III the applicant will have a more difficult time 
in proving different treatment in the EU than the ECHR framework. This is especially 
true when the ECJ would use a strict approach to the acceptance of evidence other 
than statistics. Furthermore, when suspect grounds are involved the burden of proof 
is even more lenient for the “ECHR applicant”.
 Flowchart 3, level II, gives a schematic overview of the tests applied by the 
Courts.

11.2.3	 Test	II:	Demonstrating	a	Justification

Justification of Direct Discrimination on Grounds of Sex and Race
Once the applicant has fulfilled the first test of discrimination, the burden of proof 
switches to the respondent state. The only way to escape finding discrimination is to 
demonstrate that the difference in treatment was justified. Here, a clear difference 
between the systems comes into view. Contrary to the EU non-discrimination 
Directives, the ECtHR provides the possibility of a general objective justification in 
cases of direct and indirect discrimination. 
 At first sight, this difference in structure leads to the “EU respondent” being in a 
considerably more difficult position than the “ECHR respondent”. Namely, in cases 
of direct discrimination on grounds of sex and race, an employer can only rely on the 
applicability of the GOR exception. This exception operates in a certain niche and 
has a much narrower application compared to the broad objective justification test 
of the ECHR. As a result, the possibility to justify direct discrimination in the EU 
system seems considerably smaller than in the ECHR system. 
 However, importantly, the ECtHR generally carries out a very weighty reasons 
test when suspect grounds are involved. The grounds of sex and race are considered 
such suspect grounds. A very weighty reasons test means that it is very difficult to 
justify a difference in treatment. In almost all of these cases a violation was found. 
Still, it is not impossible to find a justification (e.g., Petrovic v. Austria concerning 
parental leave allowance and Stec a.o. v. the UK concerning a benefit for work-
related injuries and retirement). In addition, the fact that ECtHR elaborately assesses 
the justifications put forward by the state (e.g., Sejdić and Finci v. Bosnia and 
Herzegovina) indicates that there is always a backdoor for the respondent state. Note 
that it is said that the ECJ sometimes avoids finding discrimination by focussing on 
comparability (e.g., Birds Eye Walls concerning retirement ages and Österreichischer 
Gewerkschaftsbund).
 In conclusion, taking a close look at the assessment of the Courts the implications 
of the mentioned difference in structure are not so large. It is true that in theory 
the concept of direct discrimination of the ECHR allows for broad justifications, in 
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contrast to the EU Directives. However, in practice, the possibility for justification 
is small. Still, it remains a possibility that in similar cases the ECtHR would accept 
a justification for a difference in treatment due to, for instance, the preference of a 
broad margin of appreciation for the state, whereas the ECJ would not have the legal 
tool to even discuss a justification.

Justification of Direct Discrimination on Grounds of Religion
The “necessary in a democratic society” exception of Article 2(5) of Directive 
2000/78 provides a broad possibility for states to exempt their difference in treatment 
on grounds of religion. Chapter 8 discussed the similarities and differences between 
this provision and the objective justification test of the ECHR. In short, Article 2(5) 
provides that the differentiating measure must be laid down in a national law. The ECJ 
is likely to take a broad approach (e.g., Prigge). Further, the list of legitimate aims 
in Article 2(5) is restricted to public policy aims. In practice, the minor differences 
between these requirements do not seem to have a great impact. Nonetheless, it should 
be noted that there are not yet any ECJ cases dealing with religious discrimination. 
The conclusions on the proportionality tests are discussed below. It can already be 
stated that despite the differences between Article 2(5) of Directive 2000/78 and the 
objective justification clause it is to be expected that the assessment of the Courts 
will be similar. 
 There is one striking difference between the two European systems. Namely, 
cases of religious discrimination are often assessed in the framework of Article 9 
of the ECHR, either in conjunction with Article 14 ECHR or not. The implications 
thereof are discussed below.

Justification of Indirect Discrimination on Grounds of Sex, Race and Religion 
The concept of indirect discrimination consists of an objective justification clause in 
both European regimes. At face value, these clauses seem very similar, namely both 
require a legitimate aim and proportionality between the means used to achieve the 
aim. In both systems the legitimate aim test is not a crucial test and is easily accepted 
by the Courts. 
 It has not been a surprise that the most interesting part of the comparison of the 
objective justification clauses is the assessment of proportionality. In general, this test 
is not fixed. In other words, this test is fluid and seems to be approached differently 
depending on the facts and circumstances of a case. This makes the comparison quite 
difficult and the findings should not be taken as general rules that apply in all cases. 
It should be kept in mind that the conclusions follow the general trend of the Courts 
and there will always be cases that do not follow this trend.  
 Similar elements of proportionality can be found in the case law of the ECJ and 
ECtHR. These three elements are appropriateness or suitability, necessity (in the 
strict and broad sense) and proportionality stricto sensu or a fair balance. An analysis 
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of the academic literature and the case law shows that the ECtHR seems to be more 
random in applying these elements of proportionality than the ECJ. In addition, 
the ECtHR is less outspoken about the elements. The ECJ is rather structured and 
generally follows the pattern of assessing appropriateness followed by necessity. At 
least, it often makes a clear distinction between the elements used. This approach is 
also compatible with the EU definition of the objective justification clause. 
 Furthermore, in many cases the ECtHR merely applies a fair balance test. This 
is not surprising considering that the concept of a balance is a key concept in the 
system of the Convention. As said, the focus of the ECJ is mainly on appropriateness 
and necessity. The test of strict necessity (other means test) and a fair balance test do 
not seem to belong to the standard assessment of the ECJ. That is not to say that the 
ECJ never applies these elements (e.g., Hütter and Rosenbladt and Hennigs). Further, 
some scholars put forward that the assessment of a fair balance is incorporated in the 
assessment of the necessity of a national measure. Note that these differences also 
relate to the proportionality tests of the exceptions of the GOR and Article 2(5).
 It follows that there are considerable differences between the Courts’ assessments 
of proportionality, despite the fact that similar elements of proportionality are found 
in both systems. Most prominent is the difference in structure of the assessment. The 
ECtHR focuses mainly on a fair balance act, while the ECJ assesses the elements of 
appropriateness and necessity. In both systems the Courts use a variable approach to 
the elements of proportionality.
 Flowcharts 1, 2 and 3, level III, give a schematic overview of the proportionality 
tests applied by the Courts.

The Intensity of the Assessment: a Marginal Assessment
Both European Courts make use of a sliding scale of the intensity of assessment. 
At the one end of the spectrum is a marginal assessment and at the other end there 
is a full assessment. The intensity of the assessment determines the strictness of the 
proportionality test carried out. To be more precise, it often determines the elements 
of proportionality used. 
 In principle, when the ECJ and ECtHR use a marginal assessment this leads to a 
test of reasonableness (e.g., Nolte, Palacios de la Villa, Monnell and Morris v. the UK 
and Fretté v. France). The ECJ uses phrases as “it does not appear unreasonable”, and 
“[...] the means put in place to achieve that aim of public interest do not appear to be 
inappropriate and unnecessary for the purpose”. The ECtHR tends to state “the state 
was reasonably entitled to consider” or “the Court does not consider it unreasonable”. 
In sum, the approaches of the Courts appear to be very similar.
 However, looking beyond this language, there are certainly differences between 
the approaches of the Courts. Firstly, the ECJ primarily focuses on the elements of 
appropriateness and necessity, while the ECtHR mainly uses the fair balance test. 
Secondly, even when the ECJ applies a marginal assessment it seems that it assesses 
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the elements of proportionality more thoroughly compared to the ECtHR. In many 
cases the ECJ presents substantive argumentation as to why a national measure 
appears to be (un)reasonable, (in)appropriate or (un)necessary. Sometimes the ECJ 
even includes other elements of the proportionality test, such as the other means 
test (e.g., Hütter) and a fair balance test (e.g., Rosenbladt). In contrast, the ECtHR 
sometimes skips the proportionality test, or at least does not always present sound 
argumentation as to why a measure can be considered (dis)proportional. Thirdly, a 
marginal assessment by the ECJ does not always result in the difference in treatment 
being justified (e.g., Steinicke, Hütter, Kücükdeveci and Hennigs), whereas, a 
marginal assessment by the ECtHR often leads to the dismissal of the applicant’s 
complaint. 
 One important reservation must be made and this also applies to the Courts’ full 
assessment discussed below. The case law of both Courts is quite casuistic. Therefore, 
the conclusions merely show a general trend. There will always be cases that show a 
different picture. 

The Intensity of the Assessment: a Full Assessment
Basically, a full assessment tends to lead to a strict test of proportionality in both 
systems. This means that the Courts carefully assess the presence of proportionality. 
The comparison of the approaches of the ECJ and ECtHR leads to the following 
results.
 Firstly, similar to a marginal assessment, the ECJ generally focuses on the 
elements of appropriateness and necessity. Note that this is a full test of these elements 
and not merely the (un)reasonableness thereof (e.g., Bilka-Kaufhaus). The ECtHR 
puts its emphasis on a fair balance.
 Secondly, the ECJ’s full assessment of proportionality is often more structured 
than the approach of the ECtHR. It has been discussed that the ECtHR does not 
always make an explicit distinction between the elements of suitability, necessity 
and a fair balance. For instance, Gerards states that the ECtHR tends to include the 
element of suitability in the test of necessity.
 Thirdly, the ECtHR is often clearer than the ECJ on whether it uses a marginal or 
full assessment. Normally, the assessment of the ECtHR is preceded by statements 
concerning the width of the margin of appreciation left to Contracting States. These 
statements form a clear indication of the intensity of the assessment applied. The case 
law of the ECJ generally shows a different picture. As discussed, even when the ECJ 
leaves broad discretion to Member States that leads to a marginal assessment, the 
ECJ still examines the (dis)proportionality quite thoroughly. Consequently, in this 
system it is harder to make out a distinction between a marginal and a full assessment. 
 Fourthly, an important and striking difference between the systems is that the 
ECtHR makes use of a very weighty reasons test when the grounds concerned are 
suspect (e.g., Abdulaziz, Cabales and Balkandali v. the UK and D.H. a.o. v. the Czech 
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Republic). The ECJ, on the other hand, does not apply this test nor does it use such 
a characterisation for grounds. As a first point, with the exception of a GOR, the 
ECJ does not use a proportionality test in cases of direct discrimination. Moreover, 
the ECJ has used several strands of proportionality tests with respect to indirect sex 
discrimination. This difference may well lead to conflicts in the case law. After all, 
a very weighty reasons test is characterised by the fact that a justification is hardly 
accepted. Thus, when an applicant establishes a disparate impact on grounds of sex, 
the state can justify the treatment only in exceptional situations. This is different 
in the EU system. Here, the ECJ does not per definition apply a strict test in cases 
of discrimination on grounds of sex. It may and has found an indirect difference in 
treatment on grounds of sex to be justified. Note, however, that in some cases the 
ECtHR has not recognised indirect sex discrimination (e.g., Dahlab). As a result, the 
alleged difference in treatment can be said to be implicitly accepted.
 Two remarks should be made. Firstly, it is still not clear how the ECJ will 
assess cases of race discrimination. So far, there have only been two cases of race 
discrimination (Feryn and Wardyn). The Feryn case was addressed under the heading 
of direct discrimination and, thus, no objective justification test was carried out. The 
ECJ decided in the Wardyn case that the issue at stake did not fall within the scope of 
Directive 2000/43. Secondly, thus far, the ECtHR’s cases of indirect discrimination 
have been mostly concerned with the ground of race and not sex (with the exception 
of Hoogendijk). Therefore, it is not 100% certain what the approach of the ECtHR 
will be in respect of indirect sex discrimination. It is to be expected, however, that 
the Court would also apply a very weighty reasons test to the ground of sex. After all, 
this is a suspect ground. As a consequence, the approaches of the Courts to cases of 
indirect sex discrimination can deviate, which can thus lead to a different outcome, a 
conflict. 
 Fifthly and finally, in many cases the ECJ provides sound reasoning when a 
marginal and full assessment is applied. In contrast, when the ECtHR uses a full 
assessment the judgement is often better reasoned than its marginal assessment. 
 It follows that it seems that the Courts’ full assessment of proportionality are more 
similar than the marginal assessment. Accordingly, when the Courts are confronted 
with cases that would be assessed marginally, the risk that the assessments of 
proportionality will differ is greater. Vice versa, in cases that receive a full assessment 
by both Courts the proportionality tests would probably show less difference. 

The Margins of Discretion and Appreciation
Firstly, the comparison shows that both the margins of discretion and appreciation 
stem from the same root, namely the principle of subsidiarity. When a specific area 
does not fall within the exclusive competence of the EU, such as the field of non-
discrimination, the EU shall only take action when it cannot be sufficiently achieved 
by the Member States. Furthermore, when the EU indeed takes action, it shall not 
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go beyond what is necessary to achieve the objectives of the Treaties. In the ECHR 
system, the principle of subsidiarity is explained as “the state should itself decide 
democratically what [is] appropriate for itself”. The role of the ECtHR is limited to 
ensuring that states have remained within the limits set by the ECHR. States have the 
main responsibility of ensuring the rights set forth in the ECHR. 
 Secondly, the ECtHR frequently applies the concept of the margin of appreciation 
in a rather unpredictable manner. Sometimes the ECtHR spends several paragraphs 
on the topic of the margin of appreciation (e.g., Lautsi v. Italy). At other times, there 
is a limited or standard reference to the doctrine. The ECJ mostly addresses discretion 
when it indicates that states are left with broad discretion. In addition, in most cases 
of direct discrimination a reference to discretion is not made (e.g., Feryn, Kleist and 
Roca Álvarez). 
 An important third point is that as regards the function of the margins of 
appreciation and discretion, there seems to be a difference in the manner in which 
the Courts use discretion and appreciation, namely a structural and/or substantive 
manner. The ECtHR uses the margin of appreciation in both ways, whereas the ECJ 
almost always uses discretion as a starting point in the assessment, thus in a structural 
manner (e.g., Lautsi v. Italy and Petersen). The substantive use of the doctrine of the 
margin of appreciation is often criticized, because it is not a sound argument as to 
why measures are proportionate or not. 
 Fourthly, the influence of the discretion afforded to states on the intensity of the 
review is different. For instance, when the ECtHR decides upon a broad margin of 
appreciation for states, thus a marginal assessment of proportionality, the ECtHR 
would easily accept a fair balance and applicants must have a very strong case to tilt 
the balance in their favour. As mentioned above, this is different to the approach of 
the ECJ. A broad discretion does not always lead to a lenient proportionality test and, 
subsequently, the acceptance of the state’s justification. It follows that this difference 
confirms the impression that the margin of appreciation is, in general, a more decisive 
element in the assessment by the ECtHR than the margin of discretion is in the 
assessment by the ECJ. 
 Fifthly, the doctrine of the margin of appreciation accommodates diversity or 
pluralism between states. In other words, the ECtHR takes account of the differences 
between states in terms of culture, history, legal tradition etc. by applying the 
margin of appreciation. Chapter 8 discussed whether the margin of discretion has a 
similar function considering that pluralism may possibly undermine the EU’s aim of 
uniformity. It appears that there is tension between the accommodation of pluralism 
via discretion and the aim of a uniform application of EU law. This tension seems less 
pertinent in the system of the ECHR.
 Sixthly, the ECtHR is not a court of fourth instance. It exercises supervisory 
jurisdiction and only when states overstep the limits set in the Convention will 
the Court respond. Accordingly, the Court has to exercise some judicial restraint. 
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Similarly, the ECJ also applies judicial restraint, which follows from the principle 
of subsidiarity. In the context of the preliminary ruling procedure, the ECJ is an 
interpretative Court. Its aim is to provide a uniform explanation or interpretation 
of EU law. Nonetheless, the ECJ goes very far in providing national courts with 
answers. For instance, in the Test Achats case a provision was even declared invalid. 
In this situation one could speak of a command. Furthermore, the ECJ is bound by 
the formulation of the preliminary questions of the national court. This may also limit 
the extent to which the ECJ can address a certain issue. In practice, the Court does 
not always allow itself be strictly bound by the referred questions. In addition, the 
ECtHR is also bound by the formulation of the applicant’s complaint. 
 Finally, the ECtHR is more dependent on the willingness of states to cooperate 
compared to the ECJ. It is said that the Strasbourg Court may include its interest 
in self-preservation and the importance of states complying with its judgements. It 
should be taken into account that, contrary to the EU, the CoE does not have strong 
enforcement measures. The margin of appreciation is easily used to avoid sensitive 
issues, which may lead to judgments that lack clear reasoning. In general, the margin 
of discretion as a method for self-preservation is less relevant for the ECJ. Note that 
although both Courts give binding judgements, the judgement of the ECJ is binding 
on all EU Member States, while the judgement of the ECtHR is only legally binding 
for the parties involved.
 It follows that the margins of appreciation and discretion play a key role in the 
determination of the intensity of the review and, in turn, the proportionality tests 
carried out by the European Courts. These notions show some similarities, but also 
great differences that result from disparity between the EU/ECJ and CoE/ECtHR. 
Generally, the influence of the doctrine of the margin of appreciation appears to be 
greater or more decisive for the outcome of a case than the margin of discretion. This 
may lead to disparities between the judgements of the Courts.

Factors that Influence the Intensity of the Assessment
Certain facts and circumstances (factors) are indicators of the discretion afforded 
to states. Some factors have a similar influence on the Courts. However, there are 
also differences. In both European systems the Courts take account of the absence 
or existence of a European consensus concerning the issue at stake. In general, the 
Courts provide a broad margin of appreciation and discretion when a European 
consensus is absent and vice versa. This factor is a crucial and determining tool 
in the assessment of the ECtHR (e.g., Rasmussen v. Denmark, Sahin v. Turkey and 
Lautsi v. Italy). Nevertheless, this factor may work together with other influencing 
factors, which may sometimes be more decisive. Although the European consensus 
argument is also important in the assessment of the ECJ, it seems to be of less crucial 
influence than in the assessment of the ECtHR. This is logical considering the above 
conclusion that, in general, the margin of discretion is less decisive than the margin 
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of appreciation is in the assessment of the ECHR. Note that this observation relates to 
all identified factors that influence the Courts’ intensity of assessment.
 As discussed througout this dissertation, a factor that has an eminent influence 
on the strictness of the assessment of the ECtHR is the ground of discrimination at 
issue. Generally, the involvement of suspect grounds leads to a test of disadvantage 
to demonstrate a direct difference in treatment. Further, it leads to a very strict test 
of proportionality, namely a very weighty reasons test. In several cases this factor 
undercuts the European consensus factor. However, suspect grounds do not always 
lead to a rejection of justification (e.g., Petrovic v. Austria). The ECJ has not made a 
clear categorisation of non-discrimination grounds. The European Commission has 
emphasized that there is not and should not be a hierarchy between the grounds. 
Nevertheless, the EU legislature has created different protection for different grounds 
by organising the grounds in three separate Directives. These Directives provide a 
different material scope of application and different exception clauses.
 In addition, the field of law or policy field is a clear factor that influences the 
strictness of review of both Courts. In short, when the field lies more within the sphere 
of the responsibility of the European states, the Court will use a marginal assessment 
and vice versa. This correlates with the principle of subsidiarity. Accordingly, subjects 
such as national security or socio-economic issues, social policy etc., generally 
receive a marginal assessment. 

11.2.4 The Discrimination Approach of the EU and CoE in Charts

The following figures give a clear overview of the assessments carried out by the ECJ 
and ECtHR. The flowcharts resemble the three identified situations discussed above. 
Each chart includes three levels. These levels demonstrate the important stages in 
the assessment of the Court. The first level shows the (implicit) decision on the point 
of departure in a particular case. One can notice that in flowchart III the points of 
departure of the Courts differ. The second level shows the first test of discrimination: 
establishing a difference in treatment. The third level shows that second test of 
discrimination: establishing a justification. What becomes apparent is the importance 
of the qualification of suspect and non-suspect grounds in the ECHR system.
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11.3 A comPArIson of the APProAch to relIgIous dIscrImInAtIon

This research does not only focus on the comparison of the non-discrimination regimes 
of the EU and CoE. Such a comparison does not seem sufficient considering the fact 
that the ECtHR often addresses issues of different treatment on grounds of religion 
from the perspective of the right to freedom of religion, sometimes in combination 
with Article 14 ECHR. The research question would not be answered in full without 
an analysis of the similarities and differences between the EU non-discrimination 
provisions and Article 9 ECHR and the Courts’ approaches to these provisions. 

11.3.1 Test I: Different Treatment and Interference 

Both the EU prohibition of direct and indirect discrimination and the right to religious 
manifestation show a two-part test. Firstly, the applicant must establish that there was 
a difference in treatment, respectively interference. Secondly, the respondent state 
must demonstrate that the difference in treatment and interference were justified. 
Chapter 9 discussed the following similarities and differences between the first tests 
of the Courts. 
 Firstly, in both systems the concept of religion is likely to play a role. The EU 
definitions of discrimination require that the different treatment is based on the 
ground of religion. Otherwise the case would fall outside the scope of application 
of Directive 2000/78. Neither the Directive nor the ECJ have defined the concept of 
religion. To date, there have been no cases on religious discrimination. Similarly, the 
ECtHR assesses whether the right to freedom of religion is at stake. The ECtHR has 
issued numerous judgements on this right. This Court has taken a careful approach 
to whether or not something can be categorized under religion (or belief). In both 
systems it is expected that this is not a real bottleneck for applicants. 
 Secondly, in the ECHR system a difference is made between forum internum and 
forum externum. The first includes an absolute right to choose, hold and change a 
religion. This right may under no circumstances be restricted by the state. Cases that 
involve forum internum may also be assessed by the ECJ under Directive 2000/78. 
This Directive includes the broad exception clause of Article 2(5). Thus, in theory, 
in the EU system the state may successfully justify its treatment, even though forum 
internum is at stake. Nonetheless, it seems highly unlikely that the ECJ will accept 
justifications in such cases.
 Thirdly, the requirement that the applicant must demonstrate less favourable 
treatment in the EU framework is similar to the criterion of interference with the right 
to freedom of religion laid down in Article 9 ECHR. The demonstration of a negative 
impact seems less explicit in the latter provision. Note that Article 14 ECHR also did 
not explicitly require a negative impact. Nonetheless, the admissibility criteria of a 
complaint before the ECtHR require such a negative impact (Article 35 ECHR). 
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 Fourthly, the ECtHR has adopted a strict approach in what constitutes interference 
in religious manifestations. Not all manifestations are protected, namely it must be 
a necessary part of religion. Further, the ECtHR has taken into account whether the 
inability to manifest a religion falls within the sphere of the responsibility of the state 
or whether it is mostly attributable to the free choice of the applicant. There have 
been some work-related religious issues in which the EComHR/ECtHR have ruled 
that Article 9 ECHR was not violated, because the applicants had a free choice to find 
a job elsewhere (e.g., Ahmad v. the UK, Konttinen v. Finland, Stedman v. the UK and 
Francesco Sessa v. Italy). Therefore, it may be possible that the ECJ would come to a 
judgement in cases of religious discrimination or interference in the workplace, while 
the ECtHR would not even consider the case under Article 9 ECHR. However, it has 
been suggested that the ECtHR appears to have relaxed its requirement and moves 
the issue to the justification test. Since there are not yet any cases on EU religious 
discrimination, it is uncertain what the approach of the ECJ will be in respect of the 
foregoing. Would “less favourable treatment” and “a particular disadvantage” include 
the requirement that the religious action of the applicant is a necessary requirement 
of his or her religion or is a causal link sufficient? When the ECJ would include this 
extra requirement it would bring about a higher threshold for the applicant to prove 
a difference of treatment in cases of religious discrimination compared to cases of 
discrimination on other grounds, such as sex or race. 
 It follows that the EU requirement to show less favourable treatment (direct 
discrimination) is similar to the Article 9 requirement to show interference. However, 
a critical note should be made. In the past, in employment cases, the ECtHR has adopted 
quite a strict approach to accepting interferences with religious manifestations. It has 
been suggested that there a more relaxed trend is now visible. 

The Courts’ Approach to Neutrally Formulated Measures
As concluded above, the disparate impact test of indirect discrimination is, in general, 
more difficult to fulfil than the comparability test of direct discrimination. It was 
explained that this is caused by the fact that the concept of indirect discrimination 
involves proportions of persons being affected. Therefore, although showing less 
favourable treatment is approximately the same as showing interference in religion, 
showing a particular disadvantage seems to lay a heavier burden on the side of the 
applicant than showing interference in the right to freedom of religion.
 In the EU system, the formulation of the national measure is decisive for the 
applicable framework. In general, the concept of direct discrimination is applied 
when a measure is explicit about a ground of distinction, whereas a neutral measure 
leads to the framework of indirect discrimination. In contrast, the formulation of the 
national measure does not, like in the EU non-discrimination framework, determine 
the assessment model for the ECtHR. Still, the formulation may be a crucial element. 
The ECtHR has in some cases ruled that Article 9 ECHR was not violated when 
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a neutral measure was at issue. It is uncertain whether the ECtHR will continue 
this approach considering the ECtHR’s recent acceptance of the concept of indirect 
discrimination. 

The Requirement of a Comparison
There is a distinct difference in structure between the EU non-discrimination provisions 
and the right to freedom of religion. Namely, the concept of discrimination requires 
a comparison between persons in a similar situation. Indeed, it would otherwise 
be difficult to establish that there has been a difference in treatment. This aspect 
does not follow from Article 9 ECHR. Since it is sometimes not easy to establish a 
successful comparison, it may create a considerable threshold for the applicant in 
the EU system. Moreover, it has been discussed that especially in cases of religious 
discrimination the applicant may encounter problems concerning comparability. This 
is due to, for instance, the diverse nature of religion. In addition, the limitation of 
religious manifestations also often touches upon other grounds, such as sex and race. 
The Court can also address these components in a discrimination framework, while 
Article 9 only deals with religion.  
 In sum, due to the difference between the EU non-discrimination framework and 
Article 9 ECHR it seems that in some cases the burden of proof for the applicant in 
the EU system may be higher than that of the applicant in the ECHR system. This is 
mostly the result of the comparative nature of the concept of discrimination, while 
this nature is absent in the framework of Article 9 ECHR. However, it is also true that 
the ECtHR has been quite strict in cases dealing with employment. In some cases the 
ECtHR has ruled that the protection of Article 9 did not extend to situations where 
applicants had a free choice to work elsewhere. It is said, however, that this approach 
is changing, which would mean that in cases where it is difficult to make a successful 
comparison applicants may be better off following the route of the right to freedom 
of religion.

11.3.2 Test II: Article 2(5) of Directive 2000/78 and the Limitation Clause of 
Article 9(2) ECHR

The inclusion of the broad exception to religious discrimination in Article 2(5) 
of Directive 2000/78 raised some eyebrows. It is not found elsewhere in EU non-
discrimination law and thus only applies to the grounds of religion, disability, age, 
and sexual orientation. The text resembles the limitation clauses of the ECHR. So 
far, there are only two cases of age discrimination dealing with this provision. It is 
expected that the ECJ may well consider the ECtHR’s interpretation of the limitation 
clauses for guidance as to how to interpret Article 2(5).
 Firstly, both provisions require that the national measure has a basis in national 
law. The ECJ will probably explain this in a broad manner, similar to the ECtHR 
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(e.g., Prigge). Secondly, there is a considerable overlap in the legitimate aims. 
Both provisions provide a list of aims, which can be summarized a public policy 
aims. Thirdly, both provisions require that a national measure must be necessary 
in a democratic society in order to be justified. This important criterion denotes a 
proportionality test. The ECtHR has required that states demonstrate that the national 
measure was taken in response to a pressing social need (e.g., Kokkinakis v. Greece). 
This element has not always been expressed as a separate test. It is said to be an 
implicit requirement in the fair balance test. The definitions of proportionality do 
not speak of the criterion of a pressing social need. So far, the two ECJ cases on 
Article 2(5) do not mention this element. Still, the ECJ has referred to the fact that 
a measure must correspond to a real need (e.g., Bilka-Kaufhaus and Rinner-Kühn). 
Further, as discussed, the proportionality test of the EU focuses on the elements of 
appropriateness and necessity. The proportionality test of Article 9(2) ECHR, first 
and foremost, brings along a fair balance test. In general, the proportionality test 
of Article 9(2) ECHR is a lenient test of reasonableness. The reason for this can be 
found in the doctrine of the margin of appreciation. Often, the ECtHR affords states a 
wide margin considering the sensitivity of the topic of religion in society. In addition, 
there is not a uniform standard on the relationship between the state and religion (e.g., 
Lautsi v. Italy). It follows that justifications are often accepted. 

The EU GOR Exception and the Limitation Clause of Article 9(2) ECHR
GOR situations will also be covered by the limitation clause of Article 9(2) ECHR. 
However, it is clear that the provisions show a considerable difference in scope. The 
GOR exception only applies in specific situations of occupational requirements. 
Furthermore, this exception is not so relevant is cases of religious discrimination in 
public employment. 

11.4 the IslAmIc heAdscArf Issue: A dIscrePAncy between the 
courts?

The Islamic headscarf issue stands at the heart of this research. This contemporary 
issue may be addressed by both the ECJ and the ECtHR. This prompted the question 
whether the Courts would use a similar approach to this issue or whether there are 
differences that may lead to a discrepancy between the case law of the Courts.

11.4.1 The Difference between the Legal Frameworks of the Courts in the 
Islamic Headscarf Case 

The case study of the Islamic headscarf that is analysed in this dissertation deals with 
a national measure that prohibits the wearing of conspicuous symbols that show a 
personal conviction in public employment. Examples of such symbols are religious 
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or political symbols like large Christian crosses, Sikh turbans, Islamic headscarves, 
particular tattoos, ties that show a political affiliation, etc. The measure has as a 
consequence that Muslim women who wear an Islamic headscarf are prevented, or at 
least are hindered, from working for the civil service of the state. This group mainly 
consists of immigrants or descendants of immigrants.
 Similarly, both European Courts will probably take an approach based on religion. 
This means that the ECJ will use the framework of Directive 2000/78 to assess an 
Islamic headscarf case. The ECtHR will use the framework of Article 9 ECHR. 
Consequently, there is quite a difference between the Courts in the legal assessment 
that is carried out in these frameworks. That does not mean per se that the outcome of 
the assessments would be different. 
 Other legal bases may also play a role in the Islamic headscarf case, though a 
subsidiary one. The Islamic headscarf has a multifarious character. Next to religion, 
it also touches upon a person’s sex and race. Consequently, Directives 2006/54 and 
2000/43 and, further, Article 14 ECHR and Article 1 of Protocol no. 12 to the ECHR 
should not be disregarded. For instance, it may well be possible that the ECtHR would 
approach the case in the framework of Article 9 ECHR and, subsequently, assess 
whether there is discrimination on grounds of sex in the framework of Article 14 
ECHR (e.g., Dahlab).
 Due to the difference between the legal frameworks in which the headscarf case 
would primarily be assessed, the ECJ, different from the ECtHR, must determine its 
point of departure before applying the criteria of discrimination. In other words, it 
must be established which concept of discrimination is applicable: direct or indirect 
discrimination. This is not always a complicated decision and is often implicit. 
However, in this particular case study, it may need more consideration. It was 
discussed in Chapter 4 that it seems likely that the framework of indirect discrimination 
is most appropriate, because the measure is not based on religion directly. Other 
conspicuous symbols are also prohibited. Still, it cannot be completely ruled out that 
the ECJ may assess the headscarf issue in the framework of direct discrimination on 
grounds of religion, since religious symbols are expressly mentioned in the national 
measure, though as an example. Furthermore, it may be possible that a state would 
intentionally discriminate against a particular group. In other words, the framework 
of direct discrimination may be applied when Islam would in fact be the target of the 
measure. The framework of indirect discrimination is to be applied when assessing 
potential discrimination on grounds of sex and race.

11.4.2 The Difference in the Burden of Proof for the Applicants

Whether or not the ECJ will approach the Islamic headscarf case from the perspective 
of direct or indirect discrimination, applicants will probably have a hard time 
in demonstrating a difference in treatment. To begin with, it will be difficult for 
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applicants to collect data about civil servants who wear conspicuous symbols in 
the workplace. In addition, the group that is potentially affected by the measure is 
quite diverse. For instance, not all Muslims are affected, because only women wear 
a headscarf. Further, not all Muslim women wear a headscarf. Further, the definition 
of indirect discrimination speaks of “compared to other persons”. Although it is not 
clear whether this requires a comparability test similar to direct discrimination, it 
cannot be ruled out that it perhaps requires the identification of a comparator group. 
If so, to whom should the Muslim group be compared with? This complexity is 
well demonstrated in Chapter 4 in “Figure 4.1. Examples of different comparator 
groups”. Moreover, Chapters 4 and 7 demonstrate that it is particularly difficult to 
prove a difference of treatment in cases of intersectional discrimination. This type of 
discrimination brings along that it is not possible, in principle, to split the multiplicity 
of the discrimination into separate grounds. However, the EU non-discrimination 
framework is built on a single ground approach. So far, the ECJ has not recognized 
the multifaceted character of some cases it has dealt with (e.g., Rosenbladt). 
 The foregoing suggests that the applicant’s burden of proof will be very high 
when the ECJ would require statistical evidence to establish a difference in treatment. 
But also when non-statistical evidence is allowed, it will be difficult to prove 
different treatment due to the multiple character of the headscarf. The result of these 
difficulties could lead to a dismissal of the application (at the national level). Note 
that similar hurdles exist as regards the comparability test of direct discrimination. 
Still, when the ECJ would apply a flexible approach to the evaluation of evidence 
and, for instance, allows arguments of common knowledge and a combination of 
the grounds of religion and sex (and possibly race), applicants may have a good 
possibility to establish a difference in treatment. It follows that much depends on the 
willingness of the ECJ to go into the justification issue.
 The ECtHR does not touch upon the above problems and hurdles, because 
Article 9 ECHR only requires interference. It has been explained that this requirement 
is easily satisfied. At least, so far as the ECtHR accepts the presence of interference 
in Islamic headscarf issues. Taking into account the Dahlab case, this is also true for 
work-related situations. However, in the existing headscarf cases of the ECtHR the 
national measure was directed at religion and not neutrally formulated. Therefore, the 
only tricky part may be that the ECtHR could consider Article 9 not to be applicable. 
 It follows that the difference between the Courts in the legal framework may 
cause more difficulties for an applicant who must demonstrate a difference of 
treatment in the EU system than for an applicant who must establish interference in 
the ECHR system. The tests have a different weight. It seems doubtful that the ECJ 
would continue with the question of justification when it decides not to take a lenient 
approach towards evidence which is necessary to establish different treatment. In 
contrast, the ECtHR will probably continue with the assessment under Article 9(2), 
unless it will consider Article 9 not to be applicable.
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11.4.3 The Difference in the Burden of Proof for the States

Firstly, two aims have been examined in the case study, namely state neutrality and 
gender equality. In both European systems, the legitimate aim test is not crucial 
in the assessments of the Courts. Secondly, in general, the ECJ and ECtHR have 
a different approach to the principle of proportionality. This is partly the result of 
the differences between the doctrine of the margins of discretion and appreciation. 
Further, in most cases the Courts apply different elements of proportionality. The ECJ 
primarily focuses on appropriateness and necessity, whereas the ECtHR focuses on a 
fair balance test. The comparison of the Courts’ approaches to the issue of the Islamic 
headscarf shows the possible result of these differences. 

The Strictness of the Courts’ Review in the Islamic Headscarf Case
Chapters 4, 7 and 11 discussed the possible strictness of review of the Courts. It turns 
out that it is difficult to predict which strictness of review the ECJ would use. This is 
logical considering the fact that the ECJ has not (yet) ruled upon Islamic headscarf 
issues, multicultural issues, let alone religious discrimination. Nevertheless, some 
factors, such as the sensitivity of the topic and the absence of a European consensus, 
point in the direction of a more lenient assessment of proportionality. Another line 
of thinking may be that the issue touches upon a core business of the EU, namely 
access to employment. The risk that groups of persons are hindered in participating 
in the public labour market may weigh heavily. Note that this labour market involves 
an entire and huge working sector. Further, the group that is potentially affected is 
an already marginalised group in Europe, namely the immigrant group. Therefore, it 
may very well be possible that the ECJ would employ a full assessment. 
 Bearing in mind the existing Islamic headscarf cases, the ECtHR will most 
probably leave a broad margin of appreciation to the Contracting States, which 
would lead to a marginal assessment. The broad margin of appreciation is primarily 
the result of an absence of a European consensus between the Contracting States 
concerning the relationship between the state and religion.

The Difference between the Approaches of the Courts to the Question of 
Proportionality in the Islamic Headscarf Case
The definition of the objective justification test of the EU non-discrimination 
Directives requires the national measure to be appropriate and necessary. As said, it 
is not clear what intensity of assessment the ECJ will use in the case of the Islamic 
headscarf. Nonetheless, whether it is a marginal test of unreasonableness or not, the 
ECJ in many cases still follows a structured pattern of first assessing appropriateness 
and, subsequently, necessity. 
 In Chapter 4 it was discussed that the ECJ’s requirement that a measure must be 
appropriate may form a bottleneck regarding the aim of gender equality. After all, it 
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is questionable whether a general ban on conspicuous symbols of a personal nature 
contributes to the aim of gender equality. Perhaps a general ban is not so suitable? 
Further, it is uncertain whether the ECJ would accept the statement that an Islamic 
headscarf is a symbol of gender inequality. The ECJ has ruled that generalisations are 
not accepted. If the ECJ were indeed not to accept such a statement, it would contrast 
with the approach taken by the ECtHR in earlier headscarf cases. The latter Court 
did accept the statement of the Swiss Federal Court that an Islamic headscarf is hard 
to square with the principle of gender equality. This statement was endorsed in the 
Grand Chamber case of Sahin.
 Furthermore, the ECJ may find a problem with the necessity of the national 
measure considering its broad scope of application. It comes down to the question 
whether a prohibition of all personal conspicuous symbols for all civil servants is 
necessary to guarantee or protect the principle of state neutrality. It is possible that the 
ECtHR would also consider this aspect in its balancing test. Still, so far the ECtHR 
has taken a lenient approach when it comes to cases that deal with the relationship 
between the state and religion. Further, the ECtHR may take other arguments 
into account. For instance, it may consider its reputation as a supervisory court. A 
judgement that would find a ban on the wearing of conspicuous symbols in public 
employment in violation of Article 9 may not do well with prominent Contracting 
States, such as France, especially considering the ongoing discussions in politics and 
society to restrict the role of Islam.  
 Another important aspect that may form a difference in the assessments of 
the Courts is the different goal of the organisations behind the Courts. The EU 
has a prominent economic goal, whereas the CoE is a human rights organisation. 
Furthermore, the preliminary procedure has as a function to uniformly explain EU 
law. All EU Member States must comply with its judgements. Consequently, it is 
important that the judgements are clear and consistent. The function of the ECtHR 
is different. It is a supervisory Court, which must also take into account diversity 
between European states. The argument of uniformity does not play a similar role. 

11.5 the best of both worlds

The above conclusions show a detailed picture of the similarities and differences 
of both European systems and their protection against discrimination on grounds of 
sex, race and religion in public employment. Because of the density it is beneficial 
to abstract some general suggestions and remarks from the findings in this research. 
These are presented below. 
 Firstly, the European Commission has stated that there is no hierarchy among 
the non-discrimination grounds. However, the Directives and the ECJ’s assessment 
of discrimination show differences in the approach towards the grounds. It has been 
argued that the Directives offer more protection against race and sex discrimination 
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compared to discrimination on grounds of religion, disability, age and sexual 
orientation. If the EU legislature indeed intends to treat the non-discrimination 
grounds in the same manner, it should adopt the proposed new Directive.1 The ECtHR 
is clear on the fact that some grounds of discrimination receive more protection than 
other grounds. The division between suspect and non-suspect grounds shows this. A 
hierarchy of grounds does not seem so problematic. The system of suspect and non-
suspect grounds shows that applicants are more protected when particularly vicious 
discrimination occurs, such as on account of someone’s race or ethnic origin. The 
applicant’s burden of proof is considerably lowered, while states must adduce very 
weighty reasons to justify their treatment. 
 Secondly, a general remark can be made as regards the protection against 
religious discrimination in employment. Directive 2000/78 indicates that the 
prohibition of religious discrimination in employment seems to be well protected 
in the EU system. Nevertheless, the interpretation thereof by the ECJ should still be 
awaited to see the exact extent of this protection. In the ECHR system the route of 
Article 9 ECHR is often followed to deal with cases involving a particular treatment 
and religion. As discussed in Chapters 5 and 9, in some cases the ECtHR has used the 
“free choice” argument in its assessment of whether there has been an interference 
in the right to freedom of religion in the workplace. This has led to Article 9 not 
being applicable. In the interest of full protection against religious discrimination 
in employment it is to be advised that the ECtHR continues with its approach of 
merely requiring a link between the applicant’s actions and his or her religion or 
belief. In this way the emphasis of the assessment is on the justification part of the 
right to freedom of religion. In addition, the ECtHR could make more use of the 
discrimination provisions. Especially Article 1 of Protocol no. 12 has so far not 
been utilized to its full capacity. This provision would be an excellent opening to 
develop case law on protection against discrimination in employment, similar to the 
EU non-discrimination Directives. Of course, it is primarily the task of the applicant 
to formulate the complaint under the heading of Article 1 of Protocol no. 12 to the 
ECHR.
 Thirdly, a remark should be made as regards the use of the concept of indirect 
discrimination. The EU has developed this concept. This concept is crucial in a 
“closed system” such as the EU non-discrimination system. Recently, the ECtHR 
has also started to apply this concept. The ECHR contains two open formulated non-
discrimination provisions. It follows that the concept of indirect discrimination seems 
to be less pertinent in such a system. However, the ECtHR uses the categories suspect 
and non-suspect grounds and accordingly it may be more beneficial for an applicant 
to plead indirect discrimination on grounds of a suspect ground, such as race, than 
a non-suspect ground, such as language. The ECtHR’s trend of using the concept of 

1 COM (2008) 420 final, p. 5.
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indirect discrimination should therefore be encouraged and not only regarding the 
sensitive issue of Roma children in education. It should also be used with respect 
to other situations and other non-discrimination grounds, like sex and religion. 
Attention must be paid to some statements of the dissenting judges in the case of 
Oršuš a.o. v. Croatia. These statements are of particular concern, because these seem 
to disregard the concept of indirect discrimination. To reiterate, the dissenting judges 
argued a case of direct discrimination on grounds of language instead of indirect 
discrimination on grounds of race. 
 Fourthly, a suggestion is made in respect of the use of statistical and non-
statistical evidence to prove a disparate impact. Both European non-discrimination 
regimes accept statistical and non-statistical evidence as proof of a disparate impact. 
It has been discussed that it is sometimes difficult for applicants to obtain the relevant 
date. There may also be difficulty with finding a correct comparator. It is therefore to 
be recommended that a flexible approach towards the acceptance of evidence for a 
disparate impact is taken. Furthermore, it is noticeable that the ECtHR used a striking 
argumentation as regards the statistics which are necessary to prove a disparate impact 
in the case of Oršuš a.o. v. Croatia. The ECtHR stated that statistics alone could not 
prove the disparate impact in this case. This seems to be erroneous considering that 
the statistics demonstrated a considerable difference between non-Roma and Roma 
children that were put in separate classes. It is to be hoped that in future cases the 
ECtHR will accept that mere statistics would suffice as proof in such situations.
 Fifthly, in line with several scholars, a suggestion is made as regards the use of 
the margin of discretion and the margin of appreciation by the Courts. It is argued 
in Chapter 8 that in many cases the ECJ provides a structured and a substantive 
argumentation as to the proportionality of a national measure. Such argumentation 
is often also provided when Member States enjoy a broad margin of discretion. 
Regrettably, in many cases the approach of the ECtHR is different. Often, the ECtHR 
poorly explains the reasons why a national measure is proportionate when the state 
enjoys a broad margin of appreciation. This results in unclear and unpredictable case 
law. A part this deficit would be accommodated when the doctrine of the margin 
of appreciation is no longer used as a substantive argument in the proportionality 
question, but instead is limited to a structural usage.
 Finally, a remark should be made about the protection against multiple 
discrimination. It is suggested that this topic should be put on the agenda in both 
European systems. The EU and the Council of Europe should pay particular attention 
to combating intersectional discrimination, since this type of multiple discrimination 
is often most difficult to demonstrate for the applicant. It seems that in the EU system 
it might be very difficult to successfully establish intersectional discrimination, 
because it is has a closed list of non-discrimination grounds. Furthermore, the grounds 
are scattered over three Directives that have different material scopes and exception 
clauses. The adoption of the above-mentioned new Directive would accommodate 
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some of the difficulty in combating intersectional discrimination, because it would 
expand the material scope of Directive 200/78 to fields other than employment.

11.6 the euroPeAn non-dIscrImInAtIon regImes: sAme sAme, but 
dIfferent

“Same same, but different” is a much heard expression in Asia that may also be used 
to explain the relationship between the European systems of non-discrimination. The 
expression means that something may seem similar, but is also different in some ways 
and vice versa. This is true for EU non-discrimination law and the relevant provision 
in the ECHR. Both European Courts have jurisdiction to receive cases that deal with 
multicultural discrimination issues in public employment. Both legal frameworks 
include provisions that prohibit discrimination. Nevertheless, this research shows that 
there are certainly differences between the legal systems, the Courts and the overall 
organisations. At first sight, one might assume that these differences lead to conflicts. 
A closer look, however, shows that the end-result of the judgments may not be so 
different after all. A clear example of this is the differentiation between suspect and 
non-suspect grounds in the system of the ECHR that leads to different tests. The ECJ 
does not use this approach. However, the closed system of EU non-discrimination 
law brings along that, e.g., direct discrimination on grounds of race would hardly be 
accepted. The end-result is thus the same in both systems even though the legal tests 
and systems are different. Accordingly, it was necessary to disentangle the smallest 
details of the assessment of discrimination claims of the Courts. It gives a complex 
picture of the similarities and differences between the possible approaches of the 
Courts. It is hard to anticipate whether similarities and differences lead to a conflict 
between the Courts in concrete cases, because the ECJ has not yet dealt with race and 
religion discrimination in full. 
 The forthcoming accession of the EU to the ECHR means that the EU’s legal 
system will be submitted to independent external control. After the accession an 
individual will be able to bring a complaint before the ECtHR about a potential 
violation of the ECHR by an EU institution. In addition, individuals may also complain 
about alleged human rights violations by Member States in their implementation of 
EU law, such as the non-discrimination Directives. It is expected that the risk that 
the ECJ and ECtHR would give conflicting judgements will be minimized after 
accession. It should also be noted that the ECHR offers minimum protection against 
discrimination. Accordingly, EU non-discrimination law can always provide stricter 
regulations and the ECJ may offer more protection against discrimination than the 
ECtHR. Interestingly, the non-discrimination Directives are minimum framework 
directives. Therefore, the Member States can have even stricter national legislation. 
Nevertheless, the research shows that it is not inconceivable that some differences 
may indeed lead to conflicting jurisprudence. It is probably only a matter of time 
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before the ECJ will receive a preliminary question on the issue of the wearing of 
religious symbols in the workplace. It will be particularly interesting to see whether 
the approach of the Courts to this multicultural issue is similar or different or perhaps 
“same same, but different”.
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Als gevolg van jarenlange immigratie van allerlei bevolkingsgroepen naar Europa 
worden Europese staten geconfronteerd met complexe multiculturele kwesties. De 
staat verwacht van deze groepen dat ze integreren in de Europese samenlevingen. 
Deze groepen hebben hun eigen cultuur en religie. Europese staten worstelen met de 
vraag hoe ver ze mogen gaan om sommige multiculturele kwesties te controleren of 
in te perken in het bijzonder in relatie tot de vrijheid van godsdienst en het verbod 
op discriminatie. Een veelbesproken voorbeeld is het dragen van een islamitische 
hoofddoek door Europese moslims. Sommige staten willen het dragen van de 
hoofddoek inperken, maar vragen zich af tot op welke hoogte dit mogelijk is. Immers, 
er bestaat een spanningsveld tussen aan de ene kant het controleren van het dragen 
van een religieuze hoofddoek met aan de andere kant de vrijheid van godsdienst en 
het verbod op discriminatie. Wat opvalt, is dat Europese staten verschillend omgaan 
met dit spanningsveld. Sommige staten, zoals Frankrijk, gaan ver door een algemeen 
verbod op het dragen van religieuze symbolen in te voeren op publieke scholen. 
In andere staten, zoals Nederland, is het in het publiek onderwijs toegestaan een 
hoofddoek te dragen. 
 Voor de vraag hoe Europese staten mogen omgaan met dit spanningsveld en 
soortgelijke kwesties moet gekeken worden naar de Europese regelgeving over het 
recht op non-discriminatie op de werkplek en/of het recht op vrijheid van godsdienst. 
Er zijn twee Europese systemen die non-discriminatie in de overheidssector regelen: 
de EU en de Raad van Europa. Beide systemen hebben een Gerechtshof die bindende 
uitspraken kan doen over dergelijke kwesties. De vraag komt op of de systemen op 
één lijn zitten wat betreft hun non-discriminatie regelgeving en de toepassing daarvan 
op concrete discriminatiezaken in de publieke sector. Zijn de benaderingen van de 
Hoven van het concept van discriminatie hetzelfde? Of zitten er discrepanties in de 
beoordelingen van de Europese rechters? 

Deze juridische studie beperkt zich tot een grondig onderzoek naar Europese 
wetgeving, jurisprudentie, wetenschappelijke literatuur en een juridische case studie. 
De studie bestaat uit drie delen. In het eerste deel wordt een analyse gegeven van de 
EU non-discriminatie Richtlijnen 2006/54, 2000/43 en 2000/78 en de beoordeling 
van het Hof van Justitie van de EU (hierna: HvJ EU) van discriminatieclaims in de 
overheidssector. In het tweede deel worden de non-discriminatiebepalingen van het 
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Europees Verdrag voor de Rechten van de Mens (hierna: EVRM) en het recht op 
vrijheid van godsdienst bestudeerd. Verder wordt de beoordeling van het Europees 
Hof voor de Rechten van de Mens (hierna: EHRM) in gevallen van mogelijke 
discriminatie op de publieke werkvloer op grond van geslacht, ras en godsdienst 
onderzocht. In het laatste deel wordt een vergelijking gemaakt tussen de bepalingen 
en de beoordelingen van het HvJ EU en het EHRM. Bij het inzichtelijk maken van 
de overeenkomsten en de verschillen tussen de twee Europese non-discriminatie 
regimes wordt ook gebruikt gemaakt van een juridische case studie. Dit houdt in dat 
de theorie wordt besproken vanuit de invalshoek van een veelbesproken vraagstuk 
in Europa, namelijk de islamitische hoofddoekkwestie. Centraal staat een nationale 
maatregel die het dragen van opvallende persoonlijke symbolen, zoals religieuze en 
politieke symbolen, verbiedt in de overheidsdienst. 

Er dient te worden opgemerkt dat bij de bespreking van het recht en de toepassing 
daarvan door de Hoven het uitgangspunt wordt genomen van de eiser en de gedaagde. 
Bijvoorbeeld, de bewijslast van de eiser en de staat wordt uitgebreid behandeld. 
Echter, de prejudiciële procedure van de EU is geen klachtenprocedure tussen twee 
partijen, maar een interpretatieve procedure die betrekking heeft op de uniforme uitleg 
van EU recht. Toch is het handig om de termen eiser en gedaagde te gebruiken bij het 
uitleggen van bijvoorbeeld de bewijslastverdeling. Voorts maakt het de vergelijking 
met het EHRM gemakkelijker en duidelijker. 

de non-dIscrImInAtIe regelgevIng vAn de eu 

De EU non-discriminatie regelgeving is de laatste jaren aanzienlijk uitgebreid. In 
2000 zijn er twee richtlijnen aangenomen die minimumvereisten stellen aan de 
bescherming tegen rassen- en religieuze discriminatie op de werkvloer: Richtlijnen 
2000/43 en 2000/78. Overigens voorziet deze laatste Richtlijn ook in een verbod op 
discriminatie op grond van handicap, leeftijd en seksuele geaardheid. Deze gronden 
spelen echter geen hoofdrol in dit onderzoek. De regelgeving over discriminatie op 
grond van geslacht bij arbeid is al veel langer in ontwikkeling. In 2006 is de bestaande 
regelgeving en jurisprudentie samengevoegd in één richtlijn: Richtlijn 2006/54. De 
Lidstaten zijn verplicht deze Richtlijnen om te zetten naar nationaal recht. 
 De EU non-discriminatie regelgeving is een onderdeel van het Europees 
Sociaal Beleid. Dit is één van de vele beleidsterreinen van de EU. In eerste 
instantie belemmerden de economische ambities van de EU de invoering van 
nieuwe regelgeving betreffende andere non-discriminatiegronden dan nationaliteit 
en geslacht. Immers, er waren geen sterke economische motieven om rassen- en 
religieuze discriminatie te verbieden. In de jaren 90 begon er geleidelijk meer animo 
te komen om ook dergelijke discriminatie aan te pakken. Uiteindelijk werd er in 
1997 een algemeen verbod op discriminatie geïntroduceerd in het EG-Verdrag. Deze 
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bepaling, thans Artikel 19 van het Verdrag betreffende de werking van de Europese 
Unie, opende de weg voor de goedkeuring van de Richtlijnen 2000/43 en 2000/78. 
 De drie Richtlijnen ter bestrijding van discriminatie bieden een vergelijkbare 
definitie van discriminatie. In overeenstemming met de jurisprudentie van het HvJ 
EU wordt er een onderscheid gemaakt tussen directe en indirecte discriminatie. Er is 
sprake van directe discriminatie wanneer iemand ongunstiger wordt behandeld dan 
een ander in een vergelijkbare situatie wordt, is of zou worden behandeld op basis 
van ras, geslacht, godsdienst, handicap, leeftijd of seksuele geaardheid. Er is indirecte 
discriminatie wanneer een ogenschijnlijk neutrale bepaling, maatstaf of handelwijze 
personen met een bepaalde eigenschap [ras, geslacht, godsdienst, handicap, leeftijd 
of seksuele geaardheid], in vergelijking met andere personen bijzonder benadeelt, 
tenzij die bepaling, maatstaf of handelwijze objectief wordt gerechtvaardigd door een 
legitiem doel en de middelen voor het bereiken van dat doel passend en noodzakelijk 
zijn. Ten eerste valt op dat de definitie van directe discriminatie niet voorziet in een 
objectieve rechtvaardigingsclausule in tegenstelling tot indirecte discriminatie. Dit 
heeft tot gevolg dat deze vorm van discriminatie alleen kan worden gerechtvaardigd 
door toepassing van de afzonderlijke uitzonderingsbepalingen in de Richtlijnen. 
Opmerkelijk is dat werkgevers meer mogelijkheden hebben om een verschil in 
behandeling op grond van godsdienst te rechtvaardigen dan op grond van ras of 
geslacht. In Richtlijn 2000/78 vindt men een ruime uitzonderingsbepaling die een 
gedifferentieerde behandeling toestaat indien noodzakelijk in een democratische 
samenleving. Deze uitzondering is neergelegd in Artikel 2(5) van de Richtlijn. 
Verder voorzien de drie Richtlijnen in een uitzondering voor wezenlijke en 
bepalende beroepsvereisten. Dit betekent dat in sommige situaties een werkgever 
onderscheid mag maken op grond van geslacht, ras en godsdienst wanneer de aard 
van de betrokken specifieke beroepsactiviteiten of de context waarin deze worden 
uitgevoerd dit noodzakelijk maakt. Er dient te worden opgemerkt dat de Richtlijnen 
nog enkele andere uitzonderingsbepalingen bevatten. Deze zijn echter niet relevant 
voor dit onderzoek. Ten tweede valt op dat de drie Richtlijnen enkele verschillen 
vertonen in materiële werkingssfeer. Van belang voor het onderzoek is dat alle drie 
de Richtlijnen van toepassing zijn bij arbeid en beroep. 
 De ruimere uitzonderingsmogelijkheden die werkgevers hebben om religieuze 
discriminatie te rechtvaardigen en de materiële werkingssfeer van Richtlijn 2000/78 
suggereert een hiërarchie van gronden met de grond godsdienst onderaan gevolgd 
door geslacht en ten slotte ras. Deze suggestie wordt echter betwist door de Europese 
Commissie. Opgemerkt dient te worden dat de Commissie in juli 2008 een voorstel 
heeft gedaan voor het aannemen van een nieuwe richtlijn. Als deze wordt aangenomen 
zal het discriminatieverbod op grond van godsdienst, handicap, leeftijd en seksuele 
geaardheid ook gelden voor gebieden buiten arbeid en beroep.
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het recht oP non-dIscrImInAtIe en het recht oP vrIjheId vAn 
godsdIenst In het evrm

De Raad van Europa (1949) is een Europese organisatie die de mensenrechten, 
de democratie en de rechtsstaat beschermt. Het belangrijkste instrument voor het 
waarborgen van deze bescherming is het EVRM. Dit mensenrechtenverdrag is 
in werking getreden in 1953 en is sindsdien slechts gewijzigd als gevolg van de 
goedkeuring van verschillende aanvullende protocollen. Het Verdrag bestaat 
grotendeels uit burgerlijke en politieke rechten met een algemene en open formulering. 
Het open karakter maakt het mogelijk dat de rechten kunnen worden toegepast op 
hedendaagse situaties. Het is de taak van het EHRM om toe te zien op de naleving 
van het EVRM door de verdragsluitende staten. In haar taak heeft het EHRM een 
juridisch kader gecreëerd waarbinnen een toetsing kan plaatsvinden van de vraag of 
een staat binnen de grenzen van het Verdrag is gebleven.
 Het EVRM voorziet in twee non-discriminatiebepalingen, namelijk Artikel 14 
van het EVRM en Artikel 1 van Protocol nr. 12 behorend bij het EVRM. De eerste 
is nog steeds de meest toegepaste bepaling en luidt: “[h]et genot van de rechten 
en vrijheden die in dit Verdrag zijn vermeld, moet worden verzekerd zonder 
enig onderscheid op welke grond ook, zoals geslacht, ras, kleur, taal, godsdienst, 
politieke of andere mening, nationale of maatschappelijke afkomst, het behoren tot 
een nationale minderheid, vermogen, geboorte of andere status”. De tekst laat zien 
dat, in overeenstemming met het karakter van het EVRM, de beschrijving van non-
discriminatie algemeen en open is geformuleerd. Ten eerste zijn de criteria die moeten 
worden toegepast bij de beoordeling van discriminatieclaims niet gespecificeerd. Ten 
tweede is het aantal non-discriminatiegronden niet gelimiteerd. Dit betekent dat in 
principe alle kenmerken die leiden tot een ongelijke behandeling kunnen vallen onder 
Artikel 14 EVRM en Artikel 1 van Protocol nr. 12. Desalniettemin heeft het EHRM 
eisen gesteld aan deze kenmerken, namelijk kenmerken moeten identificeerbaar, 
objectief en persoonlijk zijn (e.g., Kiyutin t. Rusland).
 Een veel besproken en belangrijk onderwerp is het accessoire karakter van 
Artikel 14 EVRM. Het accessoire karakter betekent dat deze bepaling alleen de 
andere rechten in het Verdrag ondersteunt (Belgische Taalzaak), de zogenoemde 
materiële verdragsbepalingen. Derhalve zal het EHRM eerst moeten beoordelen 
of de feiten en omstandigheden van een zaak binnen de werkingssfeer van één of 
meer van de materiële bepalingen vallen. Wanneer dit het geval is, mag het Hof 
de discriminatieclaim beoordelen. Tegenwoordig is louter een link voldoende. Het 
gevolg van het accessoire karakter van Artikel 14 EVRM is dat de bescherming tegen 
discriminatie op het gebied van arbeid en beroep beperkt is. Immers, vraagstukken 
op dit gebied hebben vaak te maken met economische en sociale rechten, zoals het 
recht op arbeid, gelijke beloning, gelijke arbeidsomstandigheden, gelijke kansen 
en toegang tot de arbeidsmarkt, terwijl het EVRM voor het grootste gedeelte uit 
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burgerlijke en politieke rechten bestaat. Het EHRM is tegemoetgekomen aan deze 
beperking door gebruik te maken van een ruime interpretatie van de burgerlijke en 
politieke rechten. 
 In 2005 is het aanvullend Protocol nr. 12 behorende bij het EVRM in werking 
getreden. Dit protocol versterkt de bescherming tegen discriminatie op het gebied van 
de arbeid en beroep. Het voorziet in een algemeen verbod op discriminatie. Het lijkt 
daarom alsof de beperking van het accessoire karakter van Artikel 14 EVRM wordt 
verlaten. Voor het overige moet deze non-discriminatiebepaling hetzelfde worden 
uitgelegd als Artikel 14 EVRM. Op het eerste gezicht lijkt dit algemene verbod een 
grote sprong voorwaarts in de bescherming tegen discriminatie. Echter, opvallend is 
dat tot nu toe er weinig zaken zijn gewezen ten aanzien van Artikel 1 van Protocol 
nr. 12 (e.g., Sejdić en Finci t. Bosnië-Herzegovina). Verder staan de verdragsluitende 
staten tot nu toe niet zo welwillend tegenover het ondertekenen van dit Protocol. Op 
dit moment hebben 18 van de 49 staten het Protocol geratificeerd. Desalniettemin 
heeft dit Protocol de potentie om gelijkheid op het brede terrein van arbeid en beroep 
te ontwikkelen. 

Weliswaar heeft dit onderzoek betrekking op de benadering van het HvJ EU en EHRM 
ten aanzien van discriminatieclaims bij arbeid en beroep, toch speelt ook het recht 
op vrijheid van godsdienst een belangrijke rol. Uit de jurisprudentie van het EHRM 
blijkt dat in de meeste zaken betreffende potentiële religieuze discriminatie Artikel 9 
van het EVRM als toetsingskader wordt gebruikt. Dit is ook vrij logisch gelet op 
het feit dat een verschil in behandeling op grond van godsdienst vaak betrekking 
heeft op een beperking van een religieuze manifestatie. Een voorbeeld is het klagen 
van een werknemer over de afwijzing van een verzoek om onder werktijd te bidden 
(Ahmad t. het VK). Een ander veel besproken voorbeeld is het verbod op het dragen 
van een islamitische hoofddoek door een leerkracht op een lagere school (Dahlab t. 
Zwitserland). Geconcludeerd kan worden dat dit onderzoek niet compleet is zonder 
een vergelijking te maken tussen het EU verbod op religieuze discriminatie en het 
recht op vrijheid van godsdienst van het EVRM.
 In Artikel 9 EVRM wordt een onderscheid gemaakt tussen het absolute recht op 
het hebben van een godsdienst (forum internum) en het recht op het manifesteren van 
een godsdienst (forum externum). Het is aan de eiser om te bewijzen dat sprake is 
van een inbreuk op religieuze manifestatie. Op het gebied van arbeid is het EHRM 
redelijk strikt in de beoordeling of sprake is van een inbreuk (e.g., Francesco Sessa t. 
Italië). Sandberg stelt echter dat het Hof lijkt over te gaan op een nieuwe benadering 
door de nadruk van de toetsing te leggen op het tweede gedeelte van de test, namelijk 
de rechtvaardiging van de beperking. Voor een rechtvaardiging van de beperking 
moet aan drie voorwaarden worden voldaan. Ten eerste moet de beperking zijn 
neergelegd in een wet. Ten tweede moet de beperking één of meer van de volgende 
legitieme doelen dienen: de openbare veiligheid, de bescherming van de openbare 
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orde, gezondheid of goede zeden of de bescherming van de rechten en vrijheden 
van anderen. Ten derde moet de beperking noodzakelijk zijn in een democratische 
samenleving. Deze laatste eis komt neer op een proportionaliteitstoets en vormt vaak 
de crux in de beoordeling van het EHRM.

de vergelIjkIng vAn het recht oP non-dIscrImInAtIe 

De structuur van de non-discriminatiebepalingen van de EU Richtlijnen en het EVRM 
is fundamenteel anders. De EU non-discriminatie Richtlijnen geven een uitvoerige 
en gedetailleerde uitleg over non-discriminatie, terwijl het EVRM een algemene 
en open geformuleerde non-discriminatiebepaling bevat. Voorts verbieden de EU 
non-discriminatie Richtlijnen discriminatie op grond van geslacht, ras, godsdienst, 
handicap, leeftijd en seksuele geaardheid, terwijl de bepalingen in het EVRM 
voorzien in een open lijst van non-discriminatiegronden. Ook kan in het EU systeem 
directe discriminatie slechts worden gerechtvaardigd door expliciete uitzonderingen 
die zijn neergelegd in de Richtlijnen, terwijl er in het EVRM systeem een algemene 
clausule bestaat die (directe) discriminatie kan rechtvaardigen. 

Een belangrijk gevolg van het verschil van de gesloten en open lijst van non-
discriminatiegronden is dat het startpunt van de beoordeling (directe of indirecte 
discriminatie) van de Hoven kan verschillen. Er kunnen nu drie verschillende situaties 
worden onderscheiden. In de eerste situatie maken nationale regels een uitdrukkelijk 
onderscheid op basis van één van de gronden genoemd in de EU Richtlijnen. Beide 
Hoven zullen deze zaken beoordelen in het toetsingsmodel van directe discriminatie. In 
de tweede situatie zijn nationale regels neutraal geformuleerd, doch kan de maatregel 
nog steeds leiden tot een bijzondere benadeling. Vermoedelijk zullen beide Hoven 
dergelijke situaties benaderen in het toetsingsmodel van indirecte discriminatie. In 
de derde situatie maken regels een onderscheid op basis van een grond die niet is 
genoemd in de EU Richtlijnen. De HvJ EU zal deze regel moeten toetsen in het model 
van indirecte discriminatie. Het EHRM kan dergelijke maatregelen ook benaderen 
vanuit de invalshoek van directe discriminatie.
 In situatie I (directe discriminatie) moet de eiser in beide Europese systemen 
voldoen aan een vergelijkbaarheidstoets. De eiser moet aantonen dat hij of zij 
ongunstiger wordt behandeld dan een ander in een vergelijkbare situatie wordt, is of 
zou worden behandeld op basis van ras, geslacht, godsdienst, handicap, leeftijd of 
seksuele geaardheid. Deze toets is vrijwel hetzelfde in beide systemen. De volgende 
onderwerpen vallen op. In beide systemen kunnen eisers moeilijkheden ondervinden 
met betrekking tot het vinden van een (juiste) vergelijkingspersoon. Verder lijkt het 
alsof het HvJ EU consistenter is in de toepassing van de vergelijkbaarheidstoets dan 
het EHRM. Het EHRM gaat bijvoorbeeld in sommige zaken niet in op deze toets. Er 
wordt dan direct overgaan tot de toetsing van de rechtvaardiging. Overigens toetst 
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het HvJ EU ook niet altijd de vergelijkbaarheid (e.g., Dekker). In sommige gevallen 
gebruikt het HvJ EU deze toets om niet te hoeven ingaan op de rechtvaardiging 
(e.g., Österreichischer Gewerkschaftsbund). Een belangrijk verschil tussen de twee 
non-discriminatiesystemen is dat het EHRM gebruik maakt van de classificatie 
verdachte gronden en niet-verdachte gronden. Deze classificatie heeft een impact op 
de uitvoering van de vergelijkbaarheidstoets. Het EHRM heeft de neiging deze toets 
over te slaan wanneer sprake is van een verdachte grond. Volgens Gerards wordt 
er dan een andere test uitgevoerd, namelijk een benadelingstoets. Dit houdt in dat 
de eiser moet aantonen dat hij of zij is benadeeld en dat er een link is tussen de 
benadeling en de verdachte grond. 
 In situatie II (indirecte discriminatie) moet de eiser, net als bij directe discriminatie, 
aantonen dat hij of zij verschillend is behandeld in vergelijking met een ander. Er zijn 
geen significante verschillen tussen de toetsen van het HvJ EU en het EHRM. Beide 
Hoven passen een zogenoemde disparate impact test toe. Dit betekent dat de eiser 
moet aantonen dat hij of zij onevenredig of disproportioneel is benadeeld door een 
nationale regel in vergelijking met andere personen. Beide Hoven accepteren zowel 
statistisch bewijs als niet-statistisch bewijs, zoals feiten van algemene bekendheid 
of ervaringsregels. Het HvJ EU heeft een lange reputatie in het gebruik van een 
statistische benadering van discriminatie (e.g., Seymour-Smith). In recente zaken van 
het EHRM over rassendiscriminatie en Roma wordt ook een statistische benadering 
gebruikt (e.g., D.H. e.a. t. de Tsjechische Republiek, Sampanis t. Griekenland en Oršuš 
e.a. t. Kroatië). In beide non-discriminatiesystemen komen moeilijkheden voor met 
betrekking tot het gebruik van statistieken. Er is één zaak waarin het EHRM een andere 
benadering lijkt te kiezen dan het HvJ EU ten aanzien van de benodigde statistieken 
om een disparate impact aan te tonen (Oršuš e.a. t. Kroatië). Het is duidelijk dat het 
EHRM ook bewijs van niet-statistische aard accepteert. De benadering van het HvJ 
EU ten aanzien van dit bewijs is nog niet volledig helder. Academici stellen dat de 
nieuwe definitie van indirecte discriminatie in de Richtlijnen het HvJ EU aanmoedigt 
om flexibel te zijn met betrekking tot het accepteren van bewijs. Overigens heeft het 
HvJ EU eerder niet-statistisch bewijs geaccepteerd (e.g., Kachelmann betreffende 
deeltijd werk en Danfoss betreffende de criteria van de mobiliteit en de duur van de 
dienst). 
 In situatie III (indirecte discriminatie (EU) versus directe discriminatie (EVRM)) 
past het HvJ EU een disparate impact test toe. Het EHRM kan een soortgelijke 
zaak beoordelen vanuit het perspectief van directe discriminatie, hetgeen een 
vergelijkbaarheidstoets met zich meebrengt. Het aantonen van een verschil in 
behandeling in gevallen van indirecte discriminatie lijkt complexer dan in gevallen 
van directe discriminatie. Als gevolg hiervan, zal het voor eisers in situatie III lastiger 
zijn om een verschil in behandeling aan te tonen in het EU systeem dan het EVRM 
system. Voorts is de drempel van de bewijslast voor eisers in het EVRM systeem nog 
lager wanneer sprake is van een verdachte grond.
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Nadat de eiser heeft voldaan aan de eerste toets van discriminatie draait de bewijslast 
om en dient de gedaagde (de staat) aan te tonen dat het verschil in behandeling 
gerechtvaardigd was. Hier komt een duidelijk verschil tussen de Europese systemen 
in zicht. Het EHRM biedt de staat een algemene objectieve rechtvaardigingsclausule. 
Deze geldt voor zowel directe als indirecte discriminatie. De EU Richtlijnen bieden 
een dergelijke clausule alleen voor indirecte discriminatie. Op het eerste gezicht 
betekent dit dat in gevallen van directe discriminatie op grond van geslacht en/of 
ras staten in het EU systeem in een aanzienlijk lastigere positie zitten dan de staten 
in het EVRM systeem. Immers, in gevallen van directe discriminatie op grond van 
geslacht en ras kan een staat slechts vertrouwen op de toepasselijkheid van de GOR 
uitzondering. Deze uitzondering heeft een veel kleinere toepassing ten opzichte van 
de brede objectieve rechtvaardigingstest van het EVRM. Als gevolg hiervan lijkt de 
mogelijkheid om directe discriminatie te rechtvaardigen in de EU systeem aanzienlijk 
kleiner dan in het EVRM systeem. Echter, het EHRM past een very weighty reasons 
test toe wanneer sprake is van verdachte gronden, zoals geslacht en ras. Wanneer 
sprake is van verdachte gronden is het nagenoeg onmogelijk voor een staat om een 
verschil in behandeling te rechtvaardigen. Het blijkt dus dat de implicaties van het 
verschil in structuur in de praktijk niet zo groot is. Toch blijft er een mogelijkheid 
bestaan dat in soortgelijke gevallen het EHRM een rechtvaardiging voor een verschil 
in behandeling op grond van geslacht en ras zou accepteren, terwijl het HvJ EU een 
rechtvaardiging niet zou kunnen toetsen wegens het ontbreken van een algemene 
uitzonderingsclausule.
 Artikel 2(5) van Richtlijn 2000/78 voorziet in een brede uitzonderingsmogelijkheid 
voor staten om een verschil in behandeling op grond van godsdienst te 
rechtvaardigen. Er zijn wat kleine verschillen zichtbaar tussen dit Artikel en de 
objectieve rechtvaardigingsclausule van het EVRM. Tot nu toe zijn er geen zaken 
van het HvJ EU over religieuze discriminatie. Het valt te verwachten dat, ondanks 
de kleine verschillen tussen Artikel 2(5) van Richtlijn 2000/78 en de objectieve 
rechtvaardigingsclausule de beoordeling van de Hoven hetzelfde zal zijn. 

In beide Europese non-discriminatiesystemen heeft het concept van indirecte 
discriminatie een objectieve rechtvaardigingsclausule. Deze clausules lijken zeer 
vergelijkbaar. Ten eerste moet een nationale regel een legitiem doel dienen. Dit wordt 
de doeltoets genoemd. Ten tweede wordt er een proportionaliteitstoets uitgevoerd. In 
beide systemen ligt de klemtoon op dit laatste vereiste. De proportionaliteitstoets is 
een flexibele toets en het is daarom lastig te voorspellen hoe het HvJ EU en het EHRM 
deze toets zullen toepassen in een concrete zaak. In theorie valt de toets uiteen in drie 
elementen: de geschiktheid, de noodzakelijkheid en de fair balance (proportionaliteit 
stricto sensu). Uit een analyse van de wetenschappelijke literatuur en de jurisprudentie 
volgt dat het EHRM deze elementen meer willekeurig lijkt toe te passen dan het HvJ 
EU dat doet. Bovendien is het EHRM over het algemeen minder expliciet over de 
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toepassing van deze elementen. Het HvJ EU heeft een meer gestructureerde aanpak 
en volgt meestal een vast toetsingspatroon, namelijk eerst wordt de geschiktheid van 
de nationale regel getoetst, gevolgd door de noodzakelijkheid ervan. Opvallend is dat 
het EHRM juist de nadruk legt op de fair balance toets. 
 In beide non-discriminatiesystemen is de toetsingsintensiteit van grote invloed 
op de uitvoering van de proportionaliteitstoets. Er kan gesproken worden over een 
glijdende schaal. Aan de ene kant van het spectrum is er een marginale toetsing en 
aan de andere kant is er een volle of integrale toetsing. Bij beide Hoven leidt een 
marginale toetsing vaak tot een redelijkheidstoets. Dit houdt in dat gekeken wordt of 
een nationale regel kennelijk onredelijk is. Er belangrijke verschillen zichtbaar tussen 
de marginale toetsingen van de Hoven. Het HvJ EU lijkt zich ook bij een marginale 
toets vaak te concentreren op de elementen geschiktheid en noodzakelijkheid, terwijl 
het EHRM vaak alleen een fair balance toets uitvoert. Verder is de marginale toetsing 
van het HvJ EU in het algemeen nog steeds vrij vol vergeleken met de marginale 
toetsing van het EHRM. Met andere woorden, het HvJ EU blijft vaak inhoudelijk 
motiveren waarom een bepaalde maatregel wel of niet (dis)proportioneel is. In 
tegenstelling, het EHRM slaat de proportionaliteitstoets soms over of draagt in ieder 
geval niet altijd inhoudelijke argumenten aan. Ten slotte, een marginale toets van het 
EHRM leidt, in tegenstelling tot de toets van het HvJ EU, in veel gevallen tot een 
rechtvaardiging van het verschil in behandeling. 
 Met betrekking tot een strikte of volle toetsing van de proportionaliteit zijn de 
volgende verschillen tussen de benaderingen van de Hoven zichtbaar. Ten eerste, 
evenals bij de marginale toetsing past het HvJ EU vaak de elementen van geschiktheid 
en noodzakelijkheid toe, terwijl het EHRM zich richt op een fair balance toets. Ten 
tweede is de volle toets van het HvJ EU vaak meer gestructureerd. Zoals gezegd, het 
EHRM maakt niet altijd een uitdrukkelijk onderscheid tussen de drie elementen van 
proportionaliteit. Ten derde, het EHRM is in veel gevallen wel duidelijker of een 
marginale of volle toets wordt toegepast. Dit gebeurt dan met een verwijzing naar de 
margin of appreciation van de staten. Een vierde belangrijk verschil is dat het EHRM 
een very weighty reasons test gebruikt wanneer sprake is van verdachte gronden. Dit 
betekent dat het EHRM bijna nooit een rechtvaardiging zal accepteren. Ten slotte, 
zoals gezegd, in veel zaken motiveert het HvJ EU de uitspraken goed ongeacht of 
sprake is van een marginale of volle toetsing. Terwijl het EHRM vaak een betere 
motivering biedt bij een volle toetsing in vergelijking met een marginale toetsing.

De doctrine van de margin of appreciation en the margin of discretion spelen een 
belangrijke rol in de uitvoering van de proportionaliteitstoets. Deze begrippen 
worden als marge van appreciatie en beoordelingsmarge vertaald. Hieronder volgt 
een kort overzicht van de overeenkomsten en verschillen in het gebruik van de 
marge van appreciatie en de beoordelingsmarge door de Hoven. Ten eerste ligt de 
oorsprong van het toekennen van een beoordelingsruimte aan staten in hetzelfde 
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beginsel van subsidiariteit. Dit beginsel regelt, simpel gezegd, de verdeling van 
bevoegdheden tussen de instelling en de staat. Ten tweede, het gebruik van de marge 
van appreciatie door het EHRM is vaak onvoorspelbaar. Sommige academici stellen 
zelfs dat sprake is van een willekeurig gebruik van de marge van appreciatie. Het 
HvJ EU verwijst meestal naar de beoordelingsmarge om aan te geven dat staten een 
ruime marge hebben. In de meeste zaken betreffende directe discriminatie wordt 
helemaal niet gerept over de marge. Ten derde, er lijkt een verschil te zijn in de 
manier waarop de Hoven de marge van appreciatie en beoordelingsmarge hanteren. 
Het EHRM gebruikt de marge op een structurele en een inhoudelijke manier. Het 
HvJ EU gebruikt de marge meestal op slechts een structurele wijze, dus als startpunt 
van de beoordeling. Opgemerkt dient te worden dat het inhoudelijk gebruik van 
de marge van appreciatie door het EHRM vaak wordt bekritiseerd, omdat dit een 
goede motivering van de uitspraak in de weg kan staan. Ten vierde, de invloed van 
de marges op de toetsingsintensiteit van de Hoven is anders. Wanneer het EHRM 
besluit tot het aannemen van een ruime marge van appreciatie voor staten leidt dit 
vaak tot een marginale toetsing van de proportionaliteit van de nationale regeling. 
Dit leidt vaak tot een acceptatie van de door de staat aangedragen rechtvaardiging. 
Wanneer het HvJ EU een ruime beoordelingsmarge toekent aan Lidstaten leidt dit niet 
altijd tot een marginale proportionaliteitstoets en daaropvolgend tot een acceptatie 
van de rechtvaardiging. Ten vijfde, de doctrine van de marge van appreciatie heeft 
de functie van het waarborgen van diversiteit of pluriformiteit tussen staten. Met 
andere woorden, met het toepassen van de doctrine houdt het EHRM rekening met 
de verschillen tussen de staten op het gebied van cultuur, geschiedenis, juridische 
traditie etc. De vraag is of de beoordelingsmarge die het HvJ EU toekent aan 
Lidstaten eenzelfde functie heeft, nu de EU streeft naar een uniforme toepassing 
van het EU recht. Ten zesde, beide Hoven gebruiken de marge van appreciatie en 
de beoordelingsmarge om zich terughoudend te kunnen opstellen. Dit wordt de 
toepassing van rechterlijke terughoudendheid genoemd. Ten slotte is het EHRM 
meer afhankelijk van de bereidheid van staten om mee te werken aan de uitvoering 
van uitspraken in vergelijking met het HvJ EU. De marge van appreciatie lijkt soms 
te worden ingezet om gevoelige uitspraken te vermijden (e.g. Lautsi t. Italië). Het 
HvJ EU lijkt minder afhankelijk van de goede wil van Lidstaten en heeft bovendien 
de beschikking over goede handhavingsmogelijkheden.

Er zijn verschillende factoren aan te wijzen die bepalend kunnen zijn voor de 
toetsingsintensiteit van de Hoven. Een factor die van invloed is op de toetsingsintensiteit 
van beide Hoven is de aan- of afwezigheid van een Europese consensus ten aanzien 
van een bepaald onderwerp. Verder is de betrokken non-discriminatiegrond van 
essentieel belang in het systeem van het EVRM. Een verdachte grond leidt tot 
een very weight reasons test. Deze test legt een zeer zware bewijslast bij de staat. 
Het HvJ EU gebruikt een dergelijke classificatie niet, doch de EU wetgever heeft 
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de gronden wel ondergebracht in drie verschillende Richtlijnen die elk een andere 
materiële werkingssfeer en verschillende uitzonderingsbepalingen hebben. Voorts is 
het rechtsgebied of het beleidsterrein een duidelijke factor die de strengheid van de 
beoordeling van de beide Hoven beïnvloedt. Wanneer het terrein meer in de sfeer van 
de verantwoordelijkheid van de Europese staten ligt, zullen de Hoven gebruik maken 
van een marginale toetsing en vice versa. Dit correleert met het subsidiariteitsbeginsel. 

de vergelIjkIng vAn het recht oP non-dIscrImInAtIe (eu) en het 
recht oP vrIjheId vAn godsdIenst (evrm)

Zowel het EU verbod op directe en indirecte discriminatie en het recht op religieuze 
manifestatie tonen een tweedelige test. Ten eerste moet de eiser aantonen dat sprake 
is van een verschil in behandeling, respectievelijk een inbreuk. Ten tweede is het 
aan de gedaagde staat om aan te tonen dat het verschil in behandeling en de inbreuk 
gerechtvaardigd waren. De volgende overeenkomsten en verschillen vallen op. In 
beide systemen speelt het begrip godsdienst een rol. De definitie van discriminatie 
vereist dat de verschillende behandeling is gebaseerd op godsdienst. Indien dat niet 
het geval is, valt de zaak buiten de werkingssfeer van Richtlijn 2000/78. Het begrip 
godsdienst is niet gespecificeerd. Het EHRM beoordeelt ook of het recht op vrijheid 
van godsdienst in het geding is. Het EHRM hanteert een voorzichtige benadering 
ten aanzien van de vraag of iets kan worden gecategoriseerd onder godsdienst. Het 
is daarom te verwachten dat dit geen knelpunt zal vormen voor de eisers in beide 
systemen. Verder valt op dat in het EVRM systeem een onderscheid wordt gemaakt 
tussen forum internum en forum externum. Dit eerste recht heeft een absoluut karakter 
en kan dus niet gerechtvaardigd worden. Gevallen waarbij een inbreuk wordt gemaakt 
op het forum internum kunnen in theorie wel worden gerechtvaardigd door het HvJ 
EU, namelijk door gebruik te maken van de brede uitzonderingsclausule van Artikel 
2(5) van Richtlijn 2000/78. Ten derde, het criterium in EU non-discriminatiezaken 
dat moet worden aangetoond dat sprake is van een minder gunstige behandeling komt 
overeen met het criterium dat sprake moet zijn van een inbreuk op het recht op de 
vrijheid van godsdienst vastgelegd in artikel 9 EVRM. Ten vierde, het EHRM gebruikt 
een strikte benadering van wat valt onder een inbreuk op religieuze manifestaties. 
Niet alle uitingen worden beschermd. Het moet gaan om een noodzakelijk onderdeel 
van de godsdienst. Tot nu toe heeft het EHRM verschillende keren geoordeeld dat 
gevallen van potentiële inperking van religieuze manifestatie op de werkplek buiten 
de werkingssfeer van Artikel 9 EVRM vallen, omdat de inperking zou zijn toe te 
schrijven aan de vrije keuze van de eiser (e.g., Ahmad t. het VK, Konttinen t. Finland, 
Stedman t. het VK en Francesco Sessa t. Italië). Het is daarom mogelijk dat het 
HvJ EU zou komen tot een   beslissing in zaken van religieuze discriminatie op de 
werkplek, terwijl het EHRM de zaak niet in overweging zou nemen. Overigens wordt 
er in de literatuur gesteld dat het EHRM de eerste eis van het vaststellen van een 
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inbreuk lijkt te hebben versoepeld. De klemtoon van de toetsing wordt dan verplaatst 
naar de rechtvaardigingstoets. Ten slotte, het concept van discriminatie heeft een 
vergelijkingsaspect. Dit is anders bij het recht op vrijheid van godsdienst. Het is reeds 
uitgelegd dat het lastig kan zijn voor eisers om een (juiste) vergelijkingspersoon 
te vinden, helemaal wanneer sprake is van potentiële discriminatie op grond van 
godsdienst. Deze drempel hoeven eisers niet te nemen wanneer hun claim wordt 
benaderd via Artikel 9 EVRM. 

de IslAmItIsche hoofddoekzAAk

De juridische case studie die in dit onderzoek wordt uitgevoerd betreft een nationale 
regel die het dragen van opvallende symbolen op de werkvloer van de overheid 
verbiedt. Het gaat om symbolen die een persoonlijke overtuiging tonen, zoals 
een religieuze of politieke overtuiging. Voorbeelden van dergelijke symbolen zijn 
grote christelijke kruisen, tulbanden, Keppels, islamitische hoofddoeken, bepaalde 
tatoeages (swastika), stropdassen die een politieke voorkeur vertonen etc. De 
maatregel heeft tot gevolg dat moslimvrouwen die een islamitische hoofddoek 
dragen, worden gehinderd om te werken in de overheidsdienst. Deze groep vrouwen 
bestaat voornamelijk uit immigranten en hun nakomelingen.
 Het is aannemelijk dat beide Europese Hoven de nationale regeling zullen 
benaderen vanuit het perspectief van godsdienst. Dit betekent dat het HvJ EU Richtlijn 
2000/78 als grondslag zal gebruiken. Het EHRM zal gebruik maken van Artikel 9 van 
het EVRM. Er is dus een groot verschil tussen de juridische toetsingskaders van de 
Hoven. Dat betekent niet per definitie dat de uitkomst van de beoordeling anders zal 
zijn. Gelet op het veelzijdige karakter van de islamitische hoofddoek zijn er naast 
Richtlijn 2000/78 en Artikel 9 EVRM ook andere grondslagen mogelijk. Immers, 
een hoofddoek wordt louter gedragen door vrouwen. Voorts zijn het grotendeels 
(nakomelingen van) immigranten die een hoofddoek dragen. De hoofddoek heeft 
daarom ook een relatie met de gronden geslacht en ras of etniciteit. Dit brengt met 
zich mee dat Richtlijnen 2006/54 en 2000/43 en Artikel 14 EVRM en Artikel 1 van 
Protocol no. 12 een rol kunnen spelen in de beoordeling van de Hoven. 
 Ten aanzien van de primaire grondslag moet het HvJ EU, anders dan het EHRM, 
eerst vaststellen of sprake is van potentiële directe of indirecte discriminatie. Dit 
is vaak een impliciete beslissing. In de case studie van de islamitische hoofddoek 
kan worden geredeneerd dat het toetsingskader van indirecte discriminatie het meest 
geschikt is, omdat de nationale regeling niet direct betrekking heeft op godsdienst. 
Ook andere opvallende symbolen zijn verboden. Aan de andere kant kan het niet 
volledig worden uitgesloten dat het HvJ EU de hoofdoekkwestie beoordeelt in het 
kader van directe discriminatie, omdat religieuze symbolen uitdrukkelijk worden 
vermeld als een voorbeeld van persoonlijke symbolen.
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 Het kan voor eisers lastig zijn om een verschil in behandeling aan te tonen, 
ongeacht of het HvJ EU de nationale regel zal beoordelen in het kader van directe of 
indirecte discriminatie. Ten eerste zal het moeilijk zijn om gegevens te vinden over 
ambtenaren die opvallende symbolen dragen op de werkvloer. Ten tweede, de groep 
die wordt geraakt is erg divers. De identificatie van een (juiste) vergelijkingsgroep kan 
dus complex zijn. Ten derde, het is bijzonder moeilijk om een verschil in behandeling 
aan te tonen wanneer sprake is van meervoudige discriminatie. Immers, meervoudige 
discriminatie laat zich niet altijd opsplitsen in verschillende gronden. Het feit dat in 
het EU systeem de gronden zijn ondergebracht in drie verschillende richtlijnen kan 
het bewijzen van meervoudige discriminatie bemoeilijken. Een eiser die een claim 
heeft lopen bij het EHRM zal de bovengenoemde problemen niet tegenkomen, omdat 
Artikel 9 EVRM geen vergelijkingscomponent heeft. Er moet wel worden aangetoond 
dat sprake is van een inbreuk. Tot nu toe heeft het EHRM in hoofddoekzaken snel een 
inbreuk aangenomen. Gelet op Dahlab lijkt dit ook te gelden voor werkgerelateerde 
situaties. 
 In de case studie zijn twee mogelijke doelstellingen van de staat onderzocht, 
namelijk de neutraliteit van de staat en de gendergelijkheid. In beide Europese 
systemen is de doeltoets niet de cruciale toets in de beoordeling van het Hof. 
Opvallend is dat de Hoven een andere benadering van de proportionaliteitstoets 
lijken te hebben. Er is reeds uitgelegd dat dit mede het gevolg is van de verschillen 
tussen de doctrine van de marge van appreciatie en de beoordelingsmarge. Het is 
moeilijk te voorspellen wat de toetsingsintensiteit van het HvJ EU zal zijn in een 
hoofddoekzaak. Immers, er zijn tot dusver geen uitspraken gedaan over deze kwestie, 
noch over andere multiculturele kwesties, laat staan over religieuze discriminatie. 
Toch kan gesteld worden dat een aantal factoren, zoals de gevoeligheid van het 
onderwerp en de afwezigheid van een Europese consensus, in de richting wijzen 
van een marginale beoordeling van de proportionaliteit van de regel. Echter kan ook 
worden geredeneerd dat de kwestie een kernactiviteit van de EU raakt, namelijk de 
toegang tot de arbeidsmarkt. Het risico dat bepaalde bevolkingsgroepen worden 
gehinderd om deel te nemen aan een arbeidsmarkt als de overheidssector zou zwaar 
kunnen wegen. Ook de omstandigheid dat het gaat om een gemarginaliseerde groep 
personen zou van invloed kunnen zijn. Het zou daarom goed mogelijk kunnen 
zijn dat het HvJ EU wel een volle proportionaliteitstoets uitvoert. De bestaande 
islamitische hoofddoekzaken in ogenschouw nemend, kent het EHRM waarschijnlijk 
een ruime marge van appreciatie toe aan de staten, hetgeen in de regel leidt tot een 
marginale toetsing van de proportionaliteit. De ruime marge is vooral het gevolg van 
het ontbreken van een Europese consensus tussen de staten over de relatie tussen de 
staat en godsdienst.
 Of het nu gaat om een marginale of volle toetsing, het HvJ EU past in veel zaken 
eerst het criterium van de geschiktheid toe en vervolgens van de noodzakelijkheid. 
De eis dat de regeling geschikt moet zijn, kan een knelpunt zijn met het oog op de 
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doelstelling van gendergelijkheid. Immers, men kan zich afvragen of een algemeen 
verbod op het dragen van opvallende symbolen van persoonlijke aard bijdraagt aan 
gendergelijkheid. Verder is het twijfelachtig of het HvJ EU zou instemmen met de 
stelling dat een islamitische hoofddoek een symbool van genderongelijkheid is, nu 
het Hof normaliter geen generalisaties accepteert. Wanneer het HvJ EU inderdaad 
een dergelijke stelling niet zou aanvaarden, zou dat niet in lijn zijn met de benadering 
van het EHRM in eerdere hoofddoekzaken. Het EHRM heeft eerder een verklaring 
van het Zwitserse Federale Hof bevestigd dat een islamitische hoofddoek moeilijk 
te rijmen valt met het beginsel van gendergelijkheid (Dahlab t. Switzerland). Deze 
verklaring werd bevestigd door de Grote Kamer van het Hof in Sahin t. Turkey. 
Het is twijfelachtig of de nationale regeling volgens het HvJ EU zou voldoen aan 
het vereiste van noodzakelijkheid, gelet op de algemene formulering van de regel. 
Het is de vraag of een algemeen verbod voor alle ambtenaren op het dragen van 
opvallende persoonlijke symbolen noodzakelijk is om het beginsel van neutraliteit 
van de staat te garanderen. Het EHRM zou deze vraag ook in de afweging kunnen 
meenemen. Toch, tot nu toe heeft het EHRM een milde aanpak als het gaat om zaken 
die te maken hebben met de relatie tussen de staat en godsdienst. Voorts zou het 
EHRM haar reputatie als toezichthoudend Hof (impliciet) mee kunnen nemen in de 
beslissing. Een ander belangrijk aspect dat een eventueel verschil in de beoordeling 
van de Hoven zou verklaren, is de verschillende doelstelling van de EU en de Raad 
van Europa. De EU heeft een prominent economisch doel, terwijl de Raad van 
Europa een mensenrechtenorganisatie is. Verder heeft de prejudiciële procedure als 
functie om EU recht uniform uit te leggen. Alle EU Lidstaten moeten voldoen aan de 
uitspraken van het Hof. Bijgevolg is dat het belangrijk is dat de uitspraken duidelijk 
en consistent zijn. De functie van het EHRM verschilt. Dit is een toezichthoudend 
Hof, dat ook rekening moet houden met de diversiteit tussen de Europese staten. Het 
argument van uniformiteit speelt hier geen vergelijkbare rol.

Beide Europese Hoven zijn bevoegd om uitspraken te doen over discriminatie 
op grond van geslacht, ras en godsdienst in de overheidssector. Beide juridische 
systemen beschikken over bepalingen die discriminatie verbieden. Dit onderzoek 
laat zien dat er weldegelijk verschillen zijn tussen de juridische systemen, de 
Hoven en de achterliggende organisaties. Op het eerste gezicht zou men kunnen 
veronderstellen dat deze verschillen kunnen leiden tot conflicten of discrepanties 
tussen de uitspraken van de Hoven. Echter is duidelijk geworden dat de uitkomst in 
concrete discriminatiezaken helemaal niet zo verschillend hoeft te zijn. Een duidelijk 
voorbeeld hiervan is het onderscheid tussen verdachte en niet-verdachte gronden 
in het systeem van het EVRM. Het HvJ EU kent deze benadering niet. Echter, het 
gesloten systeem van de EU non-discriminatie Richtlijnen brengt met zich mee 
dat bijvoorbeeld directe discriminatie op grond van ras nagenoeg niet kan worden 
gerechtvaardigd. Kortom, het eindresultaat van de toetsing is hetzelfde in beide 
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systemen, hoewel het juridische kader en de toetsing door de Hoven verschillend zijn. 
Het was daarom noodzakelijk en relevant om de juridische kaders en beoordelingen 
van de Hoven grondig te bestuderen. Dit heeft geresulteerd in een uitgebreide en 
gedetailleerde analyse van overeenkomsten en verschillen tussen de benaderingen 
van de Hoven met betrekking tot discriminatieclaims in de overheidssector.
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