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ABSTRACT 

 

Legality offers legal certainty in the sense that it prohibits the exercise of arbitrary power. As an 

aspect of the rule of law it provides boundaries to the State’s playing field (only if and when 

foreseen by law, the State may act). The precautionary principle stipulates that the absence of 

scientific certainty is no reason not to act to prevent (environmental) harm. Here, uncertainty is 

the basis for action (in the end the principle seeks to reduce uncertainty, but it is uncertain if the 

desired result is within reach). The precautionary principle potentially expands the possible 

actions of the State. The certainty-uncertainty axis exposes a tension between legality and the 

precautionary principle.  It is this tension that is subject to analysis in this article. 

1.  PATIENT ZERO 

 

The world seemed to be relieved when the source of the Mexican flu virus could be traced; it was 

a cute ten-year-old Mexican child.
1
 The relief had little to do with the cuteness of the boy and 

more to do with the fact that science was able to locate the source of the pandemic. It seemed that 

locating the source meant control over its spread. This is, of course, against better judgement. 

What the Mexican flu threat shows is our interdependency of a global scale. Across the world 

instances of the virus in humans were reported and all these instances were, in one way or the 

other, interrelated. The reactions were of a precautionary nature and rightly so. Nation-states – at 

least those who have the means – had antiviral medication produced in mass quantities and 

geared their researchers towards developing the antidote. Precautionary measures also entailed 

the quarantining of Mexicans who had flown abroad without showing any symptoms of the flu.
2
 

As if nationality alone could be a source of infection. Of course, it is not only viruses that become 

global. More typical of our contemporary society is globalisation at a structural level, found not 

only in transport, trade, agriculture, tourism, but also in human rights, the war on terror, 

immigration and other areas.    

It shows that processes of globalisation are multidimensional and capture economic, political, 

cultural, social and legal dimensions. It puts a strain on the raison d’être of the modern State. 

This strain is not only related to territory and territorial boundaries, but perhaps more 
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importantly, to the institutions such as the rule of law, that determine the playground of the 

modern State – a playground that can be bigger than its territory. These institutions both grant 

and curb the power of the State. Pivotal is the concept of legality as an aspect of the rule of law, 

or its European continental twin brother, Rechtsstaat. The rule of law is understood in this 

contribution as possessing four interrelated characteristics. It entails the aspect of legality, 

suggesting that power can only be legally exercised on the basis of rules that themselves have 

been formulated on the basis of a known procedure. This procedure refers to the second 

characteristic, which entails the democratic element. It suggests that the rule-making procedure is 

democratic and that those who make and/or apply the rules are democratically elected. The third 

characteristic refers to the distribution of this rule-based power among different institutions: 

legislative (the aforementioned rule-makers), executive and judicial powers. Finally, the contents 

of the rules are based upon, or stem from, certain fundamental values or organising principles for 

society. These principles find expression first and foremost in human rights. These four 

characteristics of the rule of law are connected to the notion of the nation-state; from within the 

nation-state the concept of the rule of law was developed into the above four characteristics. This 

article puts a special emphasis on legality.  

Although the State still performs an important role on the world stage, globalisation, in all its 

dimensions, not only puts a strain on the State and its functions, but riddles it with uncertainties. 

Social theories that describe our contemporary age perceive these uncertainties in terms of global 

risks and fears, to an extent that these risks both contribute to and result from increasing global 

interdependencies – not only among States, but also among other social actors, such as 

organisations, groups and individuals.
3
 Traditionally, law is an instrument that contributes to 

reducing uncertainty.
4
 Law customarily addresses the problem of uncertainty by attributing 

responsibility or liability through employing a conditional normativity on the basis of an ‘if… 

then…’ formula. This requires linear causality. The problem - indeed the central problem - of 

global risk is that linear causality cannot be established. This poses a problem for law. This 

problem is tackled through the implementation of a contemporary version of the principle of 

prudentia, viz. the precautionary principle.
5
 Central to the principle is the absence of legal 

causality as a condition for distributing responsibility. It may well be that the precautionary 

principle contributes to solving the problem of uncertainty. As any principle of this kind comes 

with its own side effects, a fierce academic debate is ongoing.
6
  

In this article we are not concerned with the question of whether the precautionary principle 

contributes in its application to resolving the contemporary problems encapsulated in the notion 

of modern risk. Rather, the article assumes that it does, but that it puts, as a side effect, the notion 

of legality under strain. It does so as it allows the withdrawal of legislative procedures from the 

requirements of legality and, hence, it allows the withdrawal of regulation and its application 
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from parliamentary and legal control. In doing so, it defeats the very purpose of legality: to 

establish legal certainty in the relationship between citizens and State.   

Uncertainty is a social phenomenon of all times, but what is new is our heightened awareness of 

how uncertainty may threaten our daily life. In contemporary society our heightened awareness 

of uncertainty is, amongst other things, expressed in our awareness of certain types of risks that 

threaten our daily lives and activities, such as those illustrated by past events - for example, the 

disasters in Bhopal, Chernobyl and, more recently, the train disaster in Viareggio, Italy. It is the 

concept of modern risk that will be our focus of attention in the remainder of this article. Indeed, 

the article starts with a societal diagnosis aiming to clarify the concept of modern risk in a 

globalising world. The diagnosis builds upon the work of Beck, in particular his work on the risk 

society, the term he coined in 1986 in Risikogesellschaft – Auf dem Weg in eine andere 

Moderne.
7
 The article then sketches the precautionary principle as a response to the problem of 

risk and does so from a European legal perspective. It addresses the different interpretations of 

the principle and the criticisms the principle provokes. In the next section, we analyse the extent 

to which the rule of law is under siege in the risk society, with a particular emphasis on the 

concept of legality. The article suggests that the concept of legality is not threatened by the nature 

of the risk society itself, but by the responses to the problem of risk, such as the precautionary 

principle. More abstractly, the article suggests that legality as a modern concept addressing the 

problem of State power and subordination is ill-equipped to deal with the responses to 

contemporary social problems relating to the ecological environment and, by implication, the 

welfare and health of man and woman. It is this that this article seeks to highlight, with the aim of 

provoking a discussion as to how answers can be found with regard to the exercise of legality and 

to whom it applies in a globalised world in which the role of the modern State is changing 

profoundly.
8
  

 

2. SOCIAL DIAGNOSIS: UNCERTAINTY IN A GLOBAL WORLD 

 

The extensive world-wide legal debate about the pros and cons of the precautionary principle 

implies that the description of world society as a risk society, a description coined by Ulrich Beck 

as far back as 1986, is adequate and to the point.
9
 ‘Risk society’ does not merely pertain to the 
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idea that we live in a society of risks, but also suggests a society consisting of global 

interdependencies on all levels of social action.
10

 The central problem of the risk society gave - 

initially in Germany - rise to the development and application of prudentia, in the shape of the 

precautionary principle in respect of environmental protection. The ensuing legal debate has 

focused on (the application of) the principle, underexposing to a certain extent this central 

problem, as it fails to address and analyse the structural features of the problem. For us, a proper 

understanding of these structural features is essential, as they determine the relationship between 

the precautionary principle and the rule of law.
11

 It demands first and foremost an analysis of the 

central problem: uncertainty, in particular uncertainty in terms of risk.
12

 

 

2.1 The processes of modernisation: uncertainty and scarcity 

 

Ulrich Beck argues that the central problem of contemporary society is constituted by risks. Risks 

have existed in all ages, but Beck targets a new type of risks. These risks are distinguished from 

so-called traditional risks such as adverse consequences that are the result of meteorological 

conditions, for example, crop failures. The potato-crop failure in Ireland in the nineteenth century 

is a striking example, leading to the dissemination of the population and mass emigration to the 

United States.
13

 Traditional risks were perceived as risks of an exogenous character that we 

cannot control. This lack of control suggests that this kind of risks is not man-made but perceived 

as an Act of God or a manifestation of Mother Nature. 

This man-made aspect is a central feature of modern risks. Beck presents modern risks as side-

effects of the processes of modernisation. In doing so, Beck distinguishes between first and 

second modernity. First modernity is constituted by the fundamental belief in the notion of 

progress through reason. The belief in progress fuelled the twin processes of industrialisation and 

democratisation, addressing the twin problems of scarcity and tradition, and culminating - at least 

in Western Europe - in the industrial society and the Welfare state.
14

 These processes were both 

situated in, and circumscribed by, the State. The process of industrialisation can be characterised 

as being concerned with the production of wealth through the technological application of science 
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and scientific discoveries. The process of democratisation served, among many other things, the 

just distribution of this wealth, as well as the emancipation of humans as autonomous individuals, 

freeing them from tradition and political subordination.  

Law made important contributions in respect of the efficient production and distribution of 

wealth. It regulated production and distribution through rules based on concepts such as the 

freedom to contract, ownership and possession, legal personality and liability. Law reflects and 

gives voice to the developing liberal theory of the time. This can also be observed in the role of 

the State. This role was, initially, a restricted one, and was concerned with allowing the market to 

function and with rights (to life, liberty and property) to be protected from internal and external 

threats. Indeed, law served to improve the position and power of the autonomous individual to 

which the recognition of civil and political rights attest, but it did so merely in a formal way. Like 

the market, the State too was subject to regulation, encapsulated in the notions of the rule of law 

and democracy. The sharp distinction between the private and the public resonates in the two 

main bodies of modern law, particularly so in continental Europe: private and public law. The 

concept of State sovereignty was the guiding force behind the development of modern 

international law.
15

  

The distinction between the public and the private became blurred as a result of what is termed in 

the Netherlands, the ‘Sociale Quaestie’.
16

 It denotes the extreme poverty and social immobility of 

the working classes across Europe during the late era of first modernity. This situation eventually 

gave rise to social democracy and culminated in the Welfare State.
17

 Law, here, did not merely 

codify important concepts of first modernity into manageable rules, but was employed as a tool to 

give shape to society as prescribed by the State. It saw the rise of socio-economic rights, allowing 

an effective use of civil and political rights. It saw an extensive system of social security based on 

law, as well as the introduction of many legal measures that sought to protect the weaker party in 

all kinds of contractual agreements, i.e. rental agreements, labour agreements, consumer and 

credit contacts, etc.. In more abstract terms, one saw the juridification of an ever-increasing 

variety of social interaction, aiming to mould social interaction into a ‘designed society’ based 

upon, and subordinated by, rules. The early developments in respect of European integration can 

also be understood in terms of ‘design’, while at the same time contributing to the erosion of the 

concept of State sovereignty. 

 

2.2 Second modernity: uncertainty and risks  

 

Second modernity can be characterised by the radicalisation and transformation of the processes 

of industrialisation and democratisation. Beck characterises this radicalisation of contemporary 

society in the second modernity by reference to the processes of ‘forced individualisation’ and 

                                                 

 
15

 See also: D. Held, ‘Law of States, Law of Peoples: Three Models of Sovereignty’, Legal Theory 8 (2002): 3-4. 
16

 On the ‘sociale kwestie’, see, amongst others, A. de Swaan, In Care of the State – Health Care, Education and 

Welfare in Europe, and the USA in the Modern Era (Oxford: Oxford University Pres, 1988). 
17

 This phase is deemed a phase of the first modernity because the production and distribution of wealth remained the 

central feature. 



 

 

6 

‘multidimensional globalisation’.
18

 The former refers to the perception that individualisation is no 

longer or not only a matter of an individual choice, but is caused by developments and decisions 

that are not under the control of the individual. Multidimensional globalisation refers to the idea 

that structural societal developments and the side effects they produce are global in nature. If, for 

instance, global free trade refers to the free movement of goods and services, it implies by 

necessity the free movement of its adverse side effects, for example, the spread of diseases such 

as bird flu or BSE. Globalisation is not restricted to the economic dimension but also includes 

political, cultural and moral dimensions. 

What this radicalisation discloses is society’s confrontation with self-produced side effects.
19

 The 

nature of these side effects, which, in respect of industrialisation Beck conceptualised in the 

notion of ‘risk’, causes him to speak of society as a ‘world risk society’.
20

 It confronts society in 

the second modernity with an additional fundamental problem. While first modernity was 

characterised by the problem of producing and distributing wealth, delineated by the borders of 

modern States, second modernity has to deal with the production and distribution of the side 

effects of wealth production and distribution that transcend the nation-state. Beck formulates this 

as follows:
21

 

How can the risks and hazards systematically produced as part of modernization be prevented, 

minimized, dramatized, or channelled? When do they finally see the light of day in the shape 

of ‘latent side effects’, how can they be limited and distributed away so that they neither 

hamper the modernization process nor exceed the limits of that which is ‘tolerable’ – 

ecologically, medically, psychologically and socially? 

 

2.3 The nature of modern risks 

 

In Beck’s view ‘risks’ have become or will constitute the new fundamental distribution problem, 

complementing the distribution problem of first modernity. The latter problem is resolved, at 

least in the affluent West, within the State by means of the economic notion of the free market 

and the political notions of rule of law and democracy, as was shown above. Societies are now 

transforming from industrial societies of States towards an integrated and interdependent world 

risk society. The nature or characteristics Beck ascribes to modern risks illustrate this 

transformation. 
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2.3.1 Characteristics 

 

Risks are self-produced and self-inflicted systematically, exactly because they are side effects of 

industrialised activity, i.e. systemised wealth production. This suggests, in terms of responsibility, 

that modern (Western) society itself is responsible for the production of modern risks. The effects 

are not so limited. Risks lie in the future – often in the present of next generations – and are 

immanently global. The second feature of modern risks is their ‘glocal’ character. It may well be 

that risks are produced locally (and thus everywhere), but their effects are global as well as 

local.
22

 The third feature is the existence of unequal social risk positions. People are affected by 

risks in different ways. Some can protect themselves against risks or at least be able to minimise 

their effects, whilst others are at the mercy of risks. This seems to mirror the division of 

traditional class society, but as risks are global, the differentiation of social positions is global 

too, taking place among, within and across States.
23

 The ‘globality’ of risks implies, furthermore, 

that in terms of the distribution problem, distribution cannot be achieved within the borders of a 

State alone, but must also be global. The distribution of risks is a global problem foretelling a 

new and global ‘Verelendung’. A fourth feature of modern risks is their invisibility. Risks cannot 

be seen, heard, felt, tasted or smelled. Modern risks are constructions of scientific knowledge and 

exist in chemical and mathematical formulae or simply in ideas and suppositions. It implies that 

those in scientific and political key positions can determine what the risks are. Consequently, if 

something is not defined as such, it is not deemed to be a risk. It also remains problematic to 

determine when and how the effects of risks materialise, if ever, and to what extent. It merely 

exists in probabilities and estimations – in uncertainty. In the end, risks bind the future to the 

present without us being able to determine, but in vague terms, cause and effect. Indeed, a final 

feature Beck attributes to risks refers to the problem of causality and, hence, the problem of 

responsibility, as causality is always considered to be a key aspect of responsibility. The problem 

is that it becomes increasingly more difficult to determine what actions of which actors cause 

which effects; it becomes increasingly more difficult to determine causality in the production of 

risks (and their effects) and, hence, to determine who is to be held responsible and why. Although 

one may conclude that the whole of Western society is responsible, it is of no use in respect of 

the distribution problem. In the end, risks are the result of organised irresponsibility. Or:
24

 

Corresponding to the highly differentiated division of labor [sic], there is a general complicity, 

and the complicity is matched by a general lack of responsibility. Everyone is cause and 

effect, and thus non-cause. […] This reveals in exemplary fashion the ethical significance of 

the system concept: one can do something and continue doing it without having to take 

personal responsibility for it. 
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To sum up: modern risks, which are, by their nature systematically man-made and self-inflicted, 

are global in their reach and invisible sensorily, leading to unequal social risk positions and 

resulting both in and from organised irresponsibility due to weak causality. One final 

characteristic of risks is the magnitude of their manifestation in the shape of disasters, 

catastrophes and calamities as shown, for example, by the Chernobyl-disaster, the catastrophe in 

Bhopal and the BSE crisis in the UK.  

 

2.3.2 The problem of risks 

 

Second modernity is faced with the question of how to deal with risks. Contrary to wealth, risks 

as such cannot be distributed because they are invisible aside from existing as scientific formulae. 

Part of the solution is found in the attribution of responsibility for risks and for the consequences 

of risks when they materialise in the shape of a disaster, for example. Law is immanently able to 

attribute responsibility – this is what it does. Another part of the solution lies in the attempt to 

prevent or minimise the production of risks. Considering the characteristics of modern risks, this 

is a difficult task. The precautionary principle can be understood, however, as providing the 

framework for legal responses to this problem, attempting to distribute modern risks through 

minimising their production by means of a normative judgement in the absence of conclusive 

scientific evidence about their acceptance. This is how the legal system may deal with the 

‘scientific deficit’ in respect of modern risks. As the legal system has to act within the framework 

of an informational void, it puts legality under strain because power can only be exercised on the 

basis of rules, and the formulation and application of rules require information for them to be 

effective and legitimate. To understand the nature of this strain, a closer analysis of the 

precautionary principle is demanded.  

 

3. THE PRECAUTIONARY PRINCIPLE 

 

The precautionary principle can be regarded as a modern interpretation of the notion of 

prudentia, which, in its essence, means that when acting or making decisions, caution should be 

exercised. One of the first modern interpretations can be found in Germany as a way of dealing 

with industrial threats to the environment. In particular, Germany endorsed the principle in 

respect of clean air as early as 1974.
25

 In other national jurisdictions explicit reference to the 

principle is also made. In Belgian law, the precautionary principle has been adopted in respect of 

the protection of the maritime environment in the seas within the Belgian jurisdiction.
26

 In the 

UK, the principle is found in policy documents on sustainable development.
27

 In France, 
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legislation invokes the precautionary principle quite explicitly in order to protect the natural 

environment.
28

 In the US, the precautionary principle has been applied in legislation banning, for 

example, animal carcinogens in foodstuffs and the use of chlorofluorocarbons.
29

 
30

 

 

3.1 Global and European context 

 

In this article we seek to concentrate on the adoption of the principle on the global and European 

stage, in respect of environmental protection and preservation, and (also by implication) public 

health and safety. We do so as we are, amongst other things, concerned with the impact of 

globalisation on legality that is traditionally a State-bound principle. As risks constitute a global 

phenomenon they demand a global response. There are numerous examples of international 

treaties endorsing the principle.
31

 Perhaps the ones that resonate most are the Rio Declaration 

and, in Europe, the EC Treaty. They illustrate this global response and illustrate what could be 

termed the ‘globalisation of law’. Principle 15 of the Rio Declaration states: 
32

  

In order to protect the environment, the precautionary approach shall be widely applied by 

States according to their capabilities. Where there are threats of serious or irreversible damage, 

lack of full scientific certainty shall not be used as a reason for postponing cost-effective 

measures to prevent environmental degradation.  

The principle is also endorsed by the European Commission as an ‘essential policy instrument.’
33

 

Furthermore, it has been codified in the TFEU Treaty in Article 191, paragraph 2:   

Community policy on the environment shall aim at a high level of protection taking into 

account the diversity of situations in the various regions of the Community. It shall be based 

on the precautionary principle and on the principles that preventive action should be taken, 

that environmental damage should as a priority be rectified at source and that the polluter 

should pay. 

In Article 191 the precautionary principle is explicitly named as an instrument to deal with risks 

that pose a threat to the environment. Paragraph 1 provides that Union policy in respect of the 

environment must contribute to pursuing at least four objectives: preserving, protecting and 
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32
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improving the quality of the environment, protecting human health, prudent and rational 

utilisation of natural resources, and promoting measures at international level to deal with 

regional or worldwide environmental problems. The principle can be traced elsewhere too, albeit 

implicitly, for example in the area of public health and consumer safety.
34

  

Article 192 suggests that the precautionary principle is a guiding principle for the Council in its 

legislative capacity rather than being a directing principle for Member States when developing 

and drafting environmental policy and legislation.
35

 Nevertheless, any legislation emanating from 

the Council overrides national legislation,
36

 effectively imposing the precautionary principle at 

the national level across the European Union. To be more precise, directing principles of the EC 

Treaty do not apply directly to Member States, or so it is said. Nevertheless, according to De 

Sadeleer, this must be nuanced, taking into account whether areas are subject to secondary 

legislation and/or whether these areas are harmonised.
37

 He sums it up stating that, ‘as a general 

principle, the precautionary principle binds the member states in so far as they act within the 

scope of EU law’.
38

    

 

3.2 The precautionary principle in the literature  

 

The above descriptions of the precautionary principle are definitions that present the principle as 

a guideline for policymakers and law makers on how to deal with developments in the field of 

environmental pollution, food safety, nanotechnology, etc. Indeed, the Rio Declaration refers to it 

as an ‘approach’.
39

 The essential feature is the scientific uncertainty about risk – the presence of a 

scientific deficit of full certainty. A more general description of the precautionary principle, 

stressing this point, is found in the academic literature.
40

 A concise description is the one given 

by Fisher, stating that it is:
41
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40

 For a more extensive overview, see: O. Renn, Risk Governance. Coping with Uncertainty in a Complex World, 

(London: Earthscan, 2008) 78 et seq. 
41

 Fisher, ‘Is the Precautionary Principle Justiciable’, 316 



 

 

11 

A principle that in cases where there are threats to human health or the environment the fact 

that there is scientific uncertainty over those threats should not be used as the reason for not 

taking action to prevent harm.
42

   

Indeed, the literature stresses scientific uncertainty as an important feature, if not the 

distinguishing feature of the principle. Freestone, for example, refers to the precautionary 

principle as an innovative principle because it changes the role of scientific data. He repeats the 

adage that taking regulatory measures should not be obstructed by the absence of scientific 

evidence about the effects of such activities if there is a threat of environmental damage.
43

 

Another feature that is stressed by Freestone is that the principle allows the use and application of 

a wide variety of measures, rather than dictating a particular measure. Indeed, he makes the point 

that the principle can be characterised as ‘addressing the manner in which policy makers for 

purposes of protecting the environment, apply science, technology and economics’.
44

 To this end, 

the principle is goal-oriented: preventing harm, either to the environment, as Freestone states, or 

otherwise, such as with public health or food safety. It suggests the principle to be understood as 

a duty to take precautionary action, avoiding risk from occurring or, alternatively, to prevent risks 

from materialising in real damage. Similarly, Tinker suggests that in practice the principle can be 

regarded as implying ‘a substantive duty of care which requires undertaking environmental 

impact assessments or other regulatory investigations prior to permitting given actions’.
45

  

It is the ‘vagueness’ of what the principle demands that causes the literature to also be concerned 

with how strong or weak the precautionary principle is in official formulations, such as treaties 

and other legislative instruments. Whether the principle is formulated weakly or strongly has an 

impact upon what precisely it expects regulators to do and in which areas the principle could or 

should apply. There seems to be some form of consensus in the literature that considers the 

precautionary principle to be a weak principle,
46

 a guiding principle.
47

 This weak-strong axis is 

important in the context of this article as it suggests a parallel with legality. The manner in which 

the principle is formulated (strong-weak) suggests the extent to which it can, in its application, 

meet the demands of legality, or, indeed, can undermine these demands, creating more room for 

arbitrary State intervention. In this sense, Nollkaemper suggests that in the application of the 

principle a balance must always be found between, for example, as he does, ecological and 

economic interests:
48
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The absolute objective of the precautionary principle should not be pursued blindly and 

unconditionally. At times, risks that threaten environmental interests may be a price worth 

paying to serve other environmental or societal interests.        

It is this balancing act which is our focus: how can, in the application of the precautionary 

principle, a balance be struck between meeting environmental and other such concerns and 

meeting the demands of legality? It suggests first, that a further analysis into the legal status of 

the precautionary principle is needed.   

 

3.3 The legal status of the precautionary principle 

 

The discussion about the principle being weak or strong relates to the legal status of the principle. 

How should we interpret the principle in legislative terms? It implies a variety of questions. One 

is, in respect of Article 15 of the Rio Declaration, the extent to which States are bound to use and 

apply the precautionary principle. Some suggest that the precautionary principle, at least under 

the Rio Declaration, enjoys the status of a rule of customary international law. It is formulated in 

obligatory terms and is widely endorsed by States around the world and is applied or adopted by 

many (other) international organisations as a matter of policy as well as a matter of law, 

considering the adaptation of the principle in treaties and other such texts.
49

  

In the absence of a wide consensus about what exactly the principle demands, though, the 

precautionary principle cannot be understood as a hard-and-fast legally binding rule. Indeed, 

Birnie et al. suggest that it is ‘far from evident that the precautionary approach […] has or could 

have the normative character of the rule of law’.
50

 They give a number of plausible reasons. One 

is that it is far from certain what the meaning of the principle is, or its application and 

consequences in order to consider it as rule of international law. Furthermore, it has not been 

endorsed as such by major courts, such as the International Court of Justice or the Court of 

Justice of the European Community. Indeed, the latter refers to it as a legal principle. This is, 

Birnie et al. continue,
51

 also reflected in the very general terms in which the principle is 

formulated, only stating that scientific uncertainty is not an excuse for complacency. More is 

needed to turn a general rule of conduct into a legal rule. Others agree, arguing that State practice 

makes it evident that the precautionary principle is a principle of customary international law.
52

 

Yet others consider the principle rather to be a matter of soft law and not even a principle of 

international law.
53

   

Is it merely a matter of semantics or is the distinction important? We consider the distinction and 

representation of the principle as either a rule of law, a principle of law or a matter of soft law 

important. As a principle, it allows States and other legal actors to justify policy decisions that 

may go against, for example, traditional economic interests. Indeed, the principle, in this way, 
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52
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echoes how actors use - strategically or otherwise - other global principles such as the principle 

of sustainable development.
54

 The principle, so used as an expression of an aspiration, cannot be 

but a principle one ought to agree with. In this context the precautionary principle ‘does have a 

legally important core on which there is international consensus.’
55

 The precautionary principle 

forms the basis for action, both politically and legally. To this end, it may be relied upon by 

decision makers and courts as an imperative for action (to protect/prevent/remedy). When we 

consider the precautionary principle in this way, surely it has consequences that impact upon 

legality. 

One consequence is, as noted by Birnie et al., that the principle allows for the redefining of 

existing rules of law for them to play a different role. One example is that the principle allows 

that there is no longer a need to prove causality – there is no need to prove that real damage 

would otherwise occur – in order to take preventive action. The mere possibility (rather than 

probability) of damage suffices to demand action. Hence, the identification of a risk is enough to 

demand action or, to formulate it differently, allows States and other international legal 

organisations to take action.
56

 And the more politically explosive these risks are, the more 

discretion States assume to deal with such risks. Indeed, Tinker goes as far as to suggest that a 

reactive model (after a damage occurring event) of distributing responsibility no longer suffices 

to sufficiently safeguard global environmental interests, and that a preventative model is 

necessary, of which the precautionary principle forms an important cornerstone.
57

 The suggestion 

that the precautionary principle puts legality under strain will be the subject of a more detailed 

analysis below. Before doing so, the article sketches what the authors assume legality to mean 

and how the concept fits in within the general or overriding concept of the rule of law.  

 

4. LIBERTY AND THE RULE OF LAW 

 

Beck, as was described above, distinguishes between two phases within the process of 

modernisation: first and second modernity. First modernity formulated answers to the problem of 

scarcity and (political) subordination and saw in the twin-processes of industrialisation and 

democratisation the solutions to these problems. Liberty and the rule of law can be regarded as 

two of the organising principles that underscore the process of democratisation. Indeed, our 

understanding of the rule of law pertains to our understanding of liberty.
58

 Liberty qualifies State 

power.
59

 

The modern concept of liberty suggests, as a point of departure, that the State is not to meddle in 

the private affairs of citizens unless their actions cause harm, i.e. real (physical) damage to life, 

                                                 

 
54

 Birnie, International Law and the Environment, 163. 
55

 Ibid.  
56

 See also: Freestone & Hay, ‘Origins and Developments’, in Freestone & Hey, The Precautionary Principle, 13.  
57

 See: Tinker, ‘State Responsibility, in Freestone & Hey, The Precautionary Principle, 54.  
58

 See also R. Unger, Law in Modern Society (Washington: Free Press, 1976), referring to society as a voluntary 

association.  
59

 The harm principle may be regarded as an expression of this qualification as expounded by its main proponent 

John Stuart Mill; see: J.S. Mill On Liberty, (London: Parker & Son, 1859), 22. See also: K.K. Jensen, ‘The Moral 

Foundation of the Precautionary Principle’, Journal of Agriculture and Environmental Ethics, 15 (2002): 39-55. 



 

 

14 

liberty and possessions. Indeed, the harm principle, as perhaps the expression of liberal thought, 

qualifies the rule of law as a functional principle. The rule of law is not merely an expression of 

the idea that (State) power cannot be exercised arbitrarily, but the subordination of power to rules 

is functional:
60

 it allows individual liberty as the fundamental organising principle of early 

modern society. Legality is, in our view, the pivotal element of the rule of law and is embedded 

within this concept together with three other fundamental elements of modern society: 

democracy, separation of powers and respect for human rights. Hence, we employ a so-called 

‘thick’ description of the rule of law.
61

 

The principle of legality suggests that State power can only be legally exercised on the basis of 

rules (legislation) that themselves have been formulated on the basis of a known procedure laid 

down in rules. Furthermore, legality demands that legislation is general, clear and precise, 

promulgated, prospective, practicable and stable in that it lasts, altogether serving the notion of 

legal certainty.
62

 Thus, legality, according to us, implies a procedural aspect as well as formal 

characteristics. The former establishes a legal basis to the exercise of power. The latter refers to 

certain qualitative criteria that legislation must possess. These ‘Fuller-criteria’, so to speak, 

encapsulate this aspect, in particular with regard to legislation that pertains to regulate the 

relationship between citizen and State.  

Legality, in respect of its formal or procedural aspect, ties in with the democratic element. This 

element suggests that the rule-making procedure is democratic and that those who make and/or 

apply the rules are democratically elected. Thus, legislation is subject to a parliamentary 

procedure through which the proposed piece of legislation is discussed, debated, and if necessary, 

amended, before it is voted upon by a majority. It provides legislation democratic legitimacy. 

Even more so because those who have decided upon the legislation are themselves 

democratically elected. Collectively, by deciding upon the legislation, they delegate, as it were, 

the executive the power to execute the law. They even may delegate law-making powers to the 

executive to enable it to execute the law – so-called secondary legislation. The distinction 

between primary and secondary legislation will discussed below in more detail. 

The third element refers to this delegation/distribution of this rule-based power among different 

institutions. Rule-makers delegate executive powers, formulated in the rules, to the executive, 

who they can hold to account for the manner in which they execute policy on the basis of that 

legislation. The judiciary can also be delegated this task under a system of judicial review, 

enabling individual complainants to seek redress if and when the executive function harms their 

interests. This institutional differentiation can be regarded as a strict separation of powers, as 

suggested by Montesquieu in his L’Esprit de Lois or, in a more contemporary understanding, it 

can be regarded as a system of checks and balances, allowing institutions to share power and/or 

to subject themselves to each others’ control and supervision. Indeed, such an elaborate system of 

controlling power may be of more benefit than simply relying on the democratic element alone.  
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Finally, the contents of the rules are based upon, or stem from, certain fundamental values or 

organising principles of the State society. These principles find expression in, among others 

things, human rights and emanate from the liberal spirit that the thicker version of the rule of law 

exudes. The principles suggest that States exercise their power with respect for, and in 

furtherance of, civil political and socio-economic rights respectively. It means that the exercise of 

State power is not only subjected to rules to prevent abuse, but that it is also instrumental/ 

functional in that it should promote these human rights, both through non-interference and 

promotion.   

 

5. BALANCING TWO PRINCIPLES  

 

The above functional interpretation of the rule of law assumes that the rule of law served to 

address the problems of first modernity, as described by Beck. The question arises as to whether 

the rule of law can serve this function in respect of the responses, encapsulated in the 

precautionary principle, to the problems of contemporary society in second modernity (the 

problem of modern risks). We observe a tension between the precautionary principle as a 

response to the contemporary problem of modern risks, and the principle of legality that seeks to 

prevent the arbitrary use of State power (however functional/instrumental the exercise of that 

power may be). As a matter of extreme position, the question could be: what has priority? Is it 

legality or ecological survival? Or could the two be reconciled in one way or the other? A number 

of options present themselves. However, before addressing these options, we first seek to return 

to what, in our view, is the bottom line of the two principles at stake; what is the primary function 

of the principle of legality and precaution?  

 

5.1 Regulating relations 

 

The primary function of legality refers to the relationship it seeks to regulate. The relationship is 

the one that exists between the citizen and the State or, in more general terms, legality regulates 

the relationship between those in power and those subjected to that power. In modern Western 

States the principle of legality protects the citizen against the arbitrary use of power, or, more 

precisely, it demands a legal basis (which by itself must be of a certain standard) to legitimise 

State action. In this way, legality provides certainty for citizens as to, for example, the distinction 

between the public and the private sphere and the certainty that if power is exercised, it is 

legitimate or, at least, its legitimacy can be challenged, for example, through judicial review 

proceedings. Hence, legality transforms the uncertainty of arbitrariness into the certainty of 

legitimate power. This in itself does not curb the field of play of power. In this way, legality is 

what could be termed a procedural instrument to curb power; it does not, however, make clear 

what the contents of the rules ought to be, upon which power can be exercised. The contents of 
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these rules have, on the whole, liberal roots, of which the harm principle is exemplary when it 

comes to defining the relationship between State and citizen.
63

  

The harm principle, in its essence, suggests that man is free in his actions only insofar he does not 

harm others. At least this is the version as espoused by one of its main proponents, John Stuart 

Mill: ‘that the only purpose for which power can be rightfully exercised over any member of a 

civilized community, against his will, is to prevent harm to others’.
64

 It is a liberal principle that 

allows the organisation, through law, of social relations, in particular there where damage ensues 

or could ensue; it allows the attribution of responsibility on the basis of linear causality ex post 

facto. Indeed, most civil liability regimes across Western societies use the harm principle as their 

point of departure. Furthermore, in addition to regulating private relations between citizens, the 

harm principle allows also States to interfere when damage ensues, or it is likely that damage will 

ensue when the State does not interfere. It coincides with the raison d’être of the State: to provide 

security and safety for its citizens. To this end, the harm principle is a negative duty on the part of 

the State: a duty not to interfere unless there is a real likelihood of damage, and this interference, 

by virtue of the principle of legality, must be based on law.
65

 

This description of the harm principle shows that the precautionary principle seems, in many 

ways, a pendant or reinterpretation of the harm principle.
66

 It, too, demands action of the State to 

prevent real damage from occurring. The difference though, is, it is suggested, that the 

precautionary principle entails a positive duty in the absence of a real likelihood of damage. 

Indeed, it demands action in the absence of linear causality. Whereas the harm principle places an 

emphasis on liberty, the precautionary principle emphasises the need for (collective) security and 

protection against dangers that are not easily proven, but rather presumed. It may even be argued 

that, contrary to the harm principle, the precautionary principle is ill-equipped to prevent the 

exercise of arbitrary State power. Indeed, the literature, discussed above, seems to suggest that 

the precautionary principle applies without reference to the demands of legality. Would this 

imply that in the application of the precautionary principle legality has become an outdated 

concept? 

 

5.2 An outdated concept? 

 

Thus, one option is to conclude that the requirement of legality is an outdated one. This may 

seem an outrageous statement, but not if one considers the complexity of society with which law 

is confronted, both in qualitative and quantitative terms. There is an ever-increasing development 

to (super) specialisation and differentiated expertise in an attempt to foresee everything and make 
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it subject to regulation. This is no longer a realistic option (if it ever was).
67

 This is particularly 

the case in respect of ecological problems presented as risks: uncertain future events with 

uncertain consequences. However, considering the huge ecological problems contemporary 

society has generated, action is demanded, which cannot be stalled or prevented by 

considerations as to how power ought to be exercised. At least this could be the argument. Too 

much is at stake and the general welfare of all is served rather than the interests of a political 

elite. There seems to be an implicit understanding in the literature that attributes environmental 

interests (preventing environmental destruction and threats to public health and safety) a higher 

priority than the interests legality seeks to serve (preventing the abuse of power for the sake of 

individual liberty and freedom of choice). Perhaps this consensus of prioritisation is 

understandable, as it seems that we are confronted with a simple choice: liberty or ecological 

survival of the planet and its humanity. The choice is simple, as the first is useless without the 

second. Although this polarisation may enjoy some intuitive appeal, it carries with it the danger 

that it makes the problem of risk the sole problem of contemporary society or, alternatively, that 

it conveniently transforms all problems into problems of ecological risk, rather than accepting 

that there are many other different problems, including the problems constitutive of first 

modernity, such as the ongoing scarcity in different parts of the world, unjust distribution, and the 

misery of those who are subordinated by religious fanatics, totalitarianism and dictatorship.  

Furthermore, it also opens up the possibility for the justification of any State action. This danger 

is not merely imaginary. Illustrative are the many measures taken to combat terrorism. An 

example is the US control over European bank transactions through ‘Swift.’
68

 Similar to these 

anti-terrorism measures, the effectiveness of measures to protect the environment, based on the 

precautionary principle, is uncertain to say the least. Sunstein convincingly argues that in its 

strong version, the precautionary principle has a ‘paralysing’ effect.
69

 We do not argue, then, that 

one should not act – this is the whole point of the precautionary principle – but that something 

must exist that is able to delimit action and to prevent States and other political actors from 

having a limitless playing field to exercise power. The precautionary principle allows States to 

exercise power to safeguard environmental, ecological or other such interests, and they can do so 

on the premise that an apparent risk exists about which there is scientific uncertainty in respect of 

its existence in the first place, as well as about the nature and extent of its consequences if and 

when it manifests itself in the shape of a disaster. It is not, however, a sufficient legal basis for 

the legitimate exercise of power.  

 

5.3 Legality under siege 

 

Legality is under siege and the precautionary principle illustrates or shows that legality is 

besieged from within and relates to the material and formal/procedural characteristic of legality.  
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5.3.1 ‘Internal’ legislation 

 

Legality is not an outdated concept when it comes to addressing the problems of contemporary 

society. Legality still serves its function, but in doing so, it demands reconsideration about its 

scope and application. Legality formulates a legal basis for State action and sets criteria for the 

evaluation of both the legal basis and State action. The precautionary principle urges the State to 

take action without specifying the particular course and scope of action. Considering the 

complexity of the problem the precautionary principle seeks to address, the legal basis for action 

(which legality demands) is also complex and this carries with it the danger that it escapes 

parliamentary and legal control. This can be illustrated by the shifting perspective of legislation, 

both in respect of the material and formal aspects. 

Traditional legislation pertained to prescriptions regulating the relationship among citizens and 

the relationship between citizens and the State. This type of legislation must meet the so-called 

Fuller criteria to meet the material aspect of legality: to provide legal certainty for citizens in 

respect of how to regulate their conduct. The last decades have seen a huge shift in the subject of 

legislation and, hence, its object. Indeed, Kryger concludes that much legislation nowadays is 

‘internal, that is, concerned at least initially with administrative agencies’.
70

 This type of 

legislation formulates a particular objective and, subsequently delegates to all kinds of 

administrative agencies the task of developing executive policy and translating this policy into 

action to address the objective. This changing objective of legislation implies that this type of 

legislation escapes the material aspects of legality.  

In more abstract terms, legislation can be distinguished into legislation based on a conditional 

programme and legislation based on goal-directed programmes.
71

 The former has the logical 

structure of an implication, in terms of an ‘if…then… statement’.
72

 Here, the ‘if’ refers to a fact, 

and if this fact occurs, ‘then’ the rule applies. It is, as a matter of tautology, a normative 

programme and can be precise and general, etc.. Law always reacts ‘ex post facto’.
73

 This does 

not mean it has no preventative function. If fact A occurs through action B, then rule X applies, 

and say the actor is liable, the actor can forgo doing B as he knows he will be held liable. As the 

precautionary principle refers to uncertain and future events (whether fact A occurs is uncertain) , 

it cannot be captured in a conditional programme. The latter goal-directed programme or 

purpose-specific programme departs from the ‘if…then…’ logic and is legislation that formulates 

a particular objective for, for example, a government agency to achieve. It does not prescribe the 

actions that ought to be undertaken to meet the objective; that would be a matter of executive 

policy. Purpose-specific programmes bring about a (normative) evaluation of actions that may 

pertain to the objective. The purpose-specific programme regulates result-driven instrumental 

action. A legislatively described objective, according to Willke, is sought to be achieved by 
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variable employable means.
74

 Much legislation, pertaining to environmental protection and 

incorporating the precautionary principle is of this type.  Another feature is that the details of 

such legislation are worked out in secondary legislation. This ‘procedural tinkering’ threatens 

legality. 

5.3.2 Procedural ‘tinkering’ 

 

Legality does not merely denote the idea that political power can be exercised only on the basis 

of material criteria, but also that legislation comes into being on the basis of pre-prescribed rules 

(which themselves have been laid down in legislation, for example, a constitution). It suggests 

that all legislation comes into being through a similar procedure. The academic literature on the 

whole, it is suggested, focuses on what can be termed primary legislation or statute law, which 

comes into being through a democratic process of deliberation and decision-making. However, 

more and more, this type of legislation merely indicates but in vague terms the goal of the statute 

and the instruments by which this goal could be achieved. Indeed, it is purpose-specific 

legislation, delegating powers to the executive in order to effectively implement the statute. 

These types of statutes could be termed ‘skeleton statutes’ or framework legislation: statutes that 

lay down certain general rules pertaining to a particular goal or policy. These rules are worked 

out in detailed, practical rules through a myriad of secondary legislation.
75

 Secondary legislation 

is legislation that comes into being as the result of an executive process. What we mean is that 

this type of legislation is formulated on the basis of primary legislation for the purpose of 

executing policy to meet the goals set out in the primary legislation, usually formulated in a 

vague and open way – for example, ‘to serve environmental protection’, ‘to promote public 

health’, etc.. We consider the connection between primary and secondary legislation to be 

problematic. The connection exists not only at State level (statute - ministerial regulation), but 

also at European level (directive/regulation - statute/ministerial regulation) and international 

level. This changing perspective of legislation and procedural tinkering ties in with the role and 

function of newly developed and new developing regulatory agencies which are better able to 

deal, as the argument goes, with regulatory and supervisory tasks that demand special expertise.
76

  

This development in legislation has also been observed in the Netherlands.
77

 Reasons for this 

development are manifold. One is that what framework legislation seeks to regulate: themes 

addressed in European legislation, demanding implementation through national rules. In addition, 

framework legislation allows for flexibility. It allows the executive (to which law making powers 

have been delegated by statute) to take into account changing circumstances and new scientific 

                                                 

 
74

 H. Willke, Ironie des Staates (Frankfurt am Main: Suhrkamp, 1992) 179. 
75

 There is some resemblance to those statutes in American law, referred to as ‘framework statutes’, constituting 

institutions and procedures for the sake of constitutional policies, in similar ways the (American) Constitution does; 

see: E. A. Young, ‘Toward a Framework Statute for Supranational Adjudication’, Emory Law Journal, 57 (2007): 

98-99. 
76

 It is beyond the scope of this article to address this further. See, amongst others, G. Majone, ‘From the Positive to 

the regulatory State: Causes and Consequences of Changes in the Mode of Governance’, Journal of Public Policy, 17 

(1997): 139-167 and F. Gilardi Delegation in the Regulatory State: Independent Regulatory Agencies in Western 

Europe (Cheltenham: Edwin Elgar, 2009). For a different perspective; see: H. Wilke Supervision des Staates 

(Frankfurt am Main: Suhrkamp, 1997). 
77

 Reported upon in respect of animal welfare in B. de Vries & T. Hol Idealia en Realia rond de Omgang met 

Productiedieren, (Den Haag: Boom Juridische Uitgevers, 2006), 55 et seq.   



 

 

20 

developments when making the general rules concrete and fit for practical application. It allows 

the executive to anticipate and react to these circumstances and developments swiftly and 

adequately, or so the argument goes.  

There are concerns about the growing use of this type of legislation. Of great concern is the lack 

of political or parliamentary control in the decision-making procedure as to how the delegated 

rules are formulated, what these rules are, and pertain to. The danger is that the lack of 

parliamentary control is exacerbated by the complicatedness of the subject mater dealt within 

these framework statutes. The lack of specialised expertise of members of parliament (and the 

lack of time) allows the executive to make rules that deeply affect society without proper 

parliamentary control. This becomes even more problematic in the area of environmental 

legislation for example, because expert findings are deemed highly provisional and are said to 

lack sufficient consensus in respect of the scientific findings.
78

  

As the legal system has to act within the framework of an informational void, it puts legality 

under strain because power can only be exercised on the basis of rules and the formulation and 

application of rules require information for them to be effective and legitimate. The danger, 

furthermore, is that too much reliance is placed on the knowledge of experts who seek to 

determine risks and their consequences, while knowing that their information is doubtful. Experts 

are said to be mistaken about ‘the empirical accuracy of their implicit value premises, 

specifically, in their assumptions if what appears acceptable to the population’.
79

 The 

informational void that legislators suffer from allows, in the first place, experts to determine 

risks, and this determination need not to be scientifically inspired but can be also normatively 

inspired. It causes risks to ‘develop an incredible political dynamic’.
80

   

Finally, legislation no longer comes into being solely within the realm of the State. One could 

speak of a layered structure of legislative action, spread across global, regional (European) and 

local levels (which in themselves are further differentiated as shown above).
81

 

If this were true, and much empirical research should be carried out here, it would truly mean an 

erosion of the modern concept of legality. We argue here that it is inevitable, considering the 

problem as described above, that the precautionary principle calls for this type of framework 

legislation. We fear that legality here, in the guise as we know it, does not sufficiently safeguard 

against the abuse of power, and that application of the precautionary principle could undermine 

the (legal) certainty legality seeks to provide for. Protection against the State could be in danger 

of being subordinated to protection against risk. What is demanded now is striking a balance 

between the two principles. It cannot be, at least according to these authors, that the principle of 

legality is subordinated to the precautionary principle, as this would create too much room for 

arbitrariness. It withdraws power from control and it becomes impossible to evaluate the extent to 

which the exercise of power contributes to resolving the problem for which it is exercised or used 

in the first place - addressing the problem of modern risks through the application of precaution. 

This balancing act must take place first within the confines of the modern State, but on the 

proviso that it takes into account the changing role of the State in the era of globalisation.  
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6. CONCLUSION 

 

Contemporary society is confronted with the problem of our awareness of modern risks as the 

side effects of the successes of modernisation. These risks pose a threat to our natural 

environment and, by implication, to us. Something needs to be done and this something exists in 

finding ways of dealing with risks. The precautionary principle is a solution for dealing with 

modern risks. It suggests that political actors can exercise power (take action)  to deal with risks 

in the absence of scientific certainty about these risks and their materialisation. The principle 

itself does not prescribe the type of action. Considering the perceived magnitude of the problem – 

ecological survival – the question arises as to what extent the principle allows the exercise of 

political power without adhering to the precepts of legality on the basis that it is an outdated 

concept merely serving the projects of first modernity. This would deny the essence of the rule of 

law, which lies in the prevention of the arbitrary use of political power for whatever reason. We 

must now realise that political power, at least in Western society, should not merely be geared 

towards wealth production and wealth distribution, but also towards the side effects of this 

production and distribution. Subordinating political power to certain rules ensures that while 

addressing the problem through the precautionary principle, the interests of all concerned – 

ultimately the whole of humanity – are taken into account rather than just the interests of certain 

elites. It demands a reconsideration of legality in respect of its material and formal aspects at all 

levels – global, European and national – where political actors, in an integrated way, employ the 

precautionary principle. More precisely, reconsidering legality demands taking issue with the 

uncertainty the processes of globalisation bring about. Following Beck, we have conceptualised 

uncertainty in terms of modern risk. Law is considered to be a mechanism to reduce uncertainty. 

Legality in its turn frames State power in respect of this reduction. Modern risk escapes linear 

causality and consequently, legal causality becomes problematic, as the distribution of 

responsibility for risk requires linear causality. The precautionary principle could be considered a 

way out of this dilemma. However, we have argued that although the principle seeks to reduce 

uncertainty in respect of risk, it increases uncertainty in respect of power, as it erodes legality in 

withdrawing rule-making from the requirements of legality and democratic control. This is what 

we have sought to highlight in this essay.      
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