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[page 2] THE TRIAL CHAMBER (“Trial Chamber”) of the Special Court for Sierra Leone (“Special 
Court”) composed of Hon. Judge Benjamin Mutanga Itoe, Presiding Judge, Hon. Judge Bankole Thompson, 
and Hon. Judge Pierre Boutet;

HAVING noted the absence of the First Accused, Sam Hinga Norman, the Second Accused, Moinina 
Fofana, and the Third Accused during the trial proceedings;

MINDFUL of the provisions of Rule 60 of the Rules of Procedure and Evidence of the Special Court 
(“Rules”);

MINDFUL of the Decision on the Application of Samuel Hinga Norman for Self Representation Under 
Article 17(4)(d) of the Statute of the Special Court delivered by the Trial Chamber on the 8th of June, 2004;

MINDFUL of the Consequential Order on Assignment and Role of Standby Counsel, delivered by the Trial 
Chamber on the 14th of June, 2004;

MINDFUL of the Order for Assignment of Standby Counsel for Samuel Hinga Norman, issued by the 
Registrar on the 15th of June, 2004;

ISSUES THE FOLLOWING RULING:

I. BACKGROUND

1. At the end of the morning session of trial on the 20th of September, 2004, the First Accused informed 
the Court that he would not attend trial in the future until the Trial Chamber made a determination on the 
issue he had raised, namely, that protective measures for Witness TF2-033 should be lifted given the witness’ 
response to him during cross-examination that he did not fear his identity being made known to the public.

2. When the Court sitting resumed on the 20th of September, 2004 at 3.30 p.m. to continue the trial of the 
CDF case, none of the Accused were present in Court. Defence Counsel expressed their ignorance of the 
facts leading to the absence of the Accused and asked the Trial Chamber for an adjournment to confer with 
their clients. The Prosecution, quoting Rule 60 of the Rules that deals with trial in the absence of the Accused, 
did, however, not oppose an adjournment for a clarifi cation of the reasons for the absence of the Accused. 
Consequently, the Trial Chamber ordered an adjournment for Counsel to liaise with their clients.

3. The trial session resumed at 5.10 p.m. on the 20th of September, 2004. The First and Second Accused 
were still absent from Court, the Third Accused appeared before the Court and explained that his absence 
was due to health problems and asked the Court’s indulgence to be allowed to leave the Court to go and rest. 
This request was granted.

4. The Head of the Detention Facility, Mr. Barry Wallace, appeared in court and testifi ed that the First 
and Second Accused were physically able to attend. However, pursuant to his testimony, the First Accused 
decided not to attend, because the witnesses did not testify in public and the Second Accused agrees with 
this position. [page 3]

5. During the trial session resuming at 5.10 p.m. on the 20th of September, 2004, one of the Stand-by 
Counsel for the First Accused, Mr. John Wesley Hall, Jr., presented a letter to the Court in which the First 
Accused expressed his decision not to appear for his trial until certain conditions he outlined were fulfi lled. 
These conditions included the following:

“a.) The Joinder Indictment SERVED on the Accused pursuant to Rule 52 of the Rules.

b.) Arraigned the Accused to enter a Plea, pursuant to Rule 61 (iii) of the Rules of Procedure.

c.) Remove the Protective ORDER so that witnesses who are not sexually assaulted could TESTIFY in 
FULL VIEW OF THE PUBLIC in order to discourage the giving of lie TESTIMONIES that the 
Prosecution has been paying Prosecution Witnesses to give under hidden identity.

d.) That the Single Indictment AGAINST me alone, Dated 7th March 2003 be quashed, so that it could 
not be used as a fall-back tactic in an eventuality by the Prosecutor.”
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This letter was admitted in evidence and marked as Exhibit 12. In Exhibit 12, the fi rst Accused also instructed 
his Stand-by Counsel not to appear in Court on his behalf in his absence and stated that Counsel do not have 
his authority to participate in any ongoing proceedings in his absence until the legal pre-conditions he had 
stipulated are fully met.

6 On the 20th of September, 2004, Mr. Arrow Bockarie, one of the Counsel for the Second Accused 
Moinina Fofana, informed the Court that his client was apprehensive about witnesses testifying with their 
identity not disclosed to the public and about the fact that considerable sums of monies were paid to them. 
He stated that the Second Accused would not appear until these issues were addressed. The Second Accused 
failed to attend court in the afternoon of the 20’’ of September, 2004.

7. On the 21st of September, 2004, Mr. Arrow Bockarie informed the Court that the Second Accused had 
reconsidered his position and stated that he was willing to attend court, but that due to health reasons he 
could not attend court that day. This information was supported by a report from Doctor Harding, who 
examined the Accused’s health.

8. On the 21st of September, 2004, the Trial Chamber ruled that Standby Counsel for the First Accused 
would represent him as Court Appointed Counsel. The Trial Chamber further appointed Court Appointed 
Counsel for the Second Accused.

9. On the 22nd of September, 2004, the Second Accused again appeared in Court and indicated that it was 
his intention to attend court in the future and to be represented by his Assigned Counsel. The Trial Chamber 
then ruled that Counsel for the Second Accused would represent him as his selected Counsel. On the 23rd of 
September, 2004, the Second Accused failed to attend court. Mr. Arrow Bockarie informed the Court that 
he had spoken to the Accused and he had expressed his intention not to attend court. Dr Harding appeared 
before the Court and stated that he had examined the Accused that morning and that he was physically and 
mentally healthy and could attend trial. Mr. Wallace, the Chief of Detention also appeared before the Court 
and stated that the Accused had expressed his wish not to attend Court. The Court then ruled that Counsel 
for the Second Accused would be Court Appointed Counsel.

10. The Trial Chamber consequently orally ordered the proceedings to resume and to proceed under Rule 
60 of the Rules and stated that a detailed decision would follow in writing. [page 4]

11. On the 27th of September, 2004, the Third Accused failed to attend Court without a reason, and the 
Trial Chamber ruled that Assigned Counsel for the Third Accused would act as Court Appointed Counsel.

II. THE APPLICABLE LAW

12. Article 17(4)(d) of the Statute provides that:

In the determination of any charge against the accused pursuant to the present Statute, he or she shall be entitled to 
the following minimum guarantees, in full equality:

  To be tried in his or her presence, and to defend himself or herself in person or through legal assistance 
of his or her own choosing; to be informed, if he or she does not have legal assistance, of this right; 
and to have legal assistance assigned to him or her in any case where the interests of justice so require, 
and without payment by him or her in any such case if he or she does not have suffi cient means to pay 
for it (emphasis added).

13. Rule 60 of the Rules, however, provides that a trial may be conducted in the absence of the Accused. 
In this event, Counsel appointed to represent him or her, in two circumstances, namely, where after having 
made his or her initial appearance and being afforded the right to appear at his own trial, he or she refuses to 
do so, or where he or she is at large and refuses to appear in court. Rule 60 states that:

(A) An accused may not be tried in his absence, unless:

 (i) the accused has made his initial appearance, has been afforded the right to appear at his own 
 trial, but refuses to do so; or

 (ii)  the accused, having made his initial appearance, is at large and refuses to appear in court.
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(B)  In either case the accused may be represented by counsel of his choice, or as directed by a Judge or 
Trial Chamber. The matter may be permitted to proceed if the Judge or Trial Chamber is satisfi ed that 
the accused has, expressly or impliedly, waived his right to be present.

14. In its recent Ruling on the Issue of the Refusal of the Third Accused, Augustine Gbao, to Attend 
Hearing of the Special Court for Sierra Leone on 7 July 2004 and Succeeding Days, rendered on the 13th of 
July, 2004, the Trial Chamber held that a trial may proceed in the absence of the Accused person in certain 
circumstances, and in this regard, had this to say:

“The Chamber therefore fi nds that though in essence trial in the absence of an accused person is an 
extraordinary mode of trial, yet it is clearly permissible and lawful in very limited circumstances. The 
Chamber opines that it is a clear indication that it is not the policy of the criminal law to allow the absence 
of an accused person or his disruptive conduct to impede the administration of justice or frustrate the ends 
of justice. To allow such an eventuality to prevail is tantamount to judicial abdication of the principle of 
legality and a capitulation to a frustration of the ends of justice without justifi cation.1”

15. Reviewing the principles adopted in national law systems on this issue, The Chamber further stated: 
[page 5]

“Consistent with this reasoning, the Chamber also notes that in most national law systems, and especially 
in the common law jurisdiction, the general rule is that an accused person should be tried in his or her 
presence, but that exceptionally, courts of justice can have recourse to trial of an accused person in his 
absence where such an option becomes imperative but in limited circumstances. For example, in Canada it 
is open to a court to continue to try an accused person in his or her absence where he or she was present at 
the start of the trial, a situation that is on all fours with the instant situation with which this Chamber is 
confronted as a result of the Third Accused’s refusal to appear for his trial. The Chamber further notes that 
in civil law systems, the practice is widespread for accused persons to be tried in their absence subject to 
certain procedural and due process safeguards.”2

16. Explaining the international approach to trial in absentia, the Chamber had this to say:

“From the Chamber’s perspective, it is particularly noteworthy that the international law practice is on two 
levels: (i) the practice at the European Court of Human Rights (“ECHR”) level and (ii) the practice at the 
International Criminal Tribunal for the former Yugoslavia (“ICTY”) and International Criminal Tribunal 
for Rwanda (“ICTR”) level. At the ECHR level, there is nothing in the jurisprudence of that Court to 
indicate that Articles 6(1) and 6(3)(c) of the European Convention on Human Rights providing basic legal 
guarantees for a person charged with crime have been construed in a manner suggesting the impermissibility 
of trial in absentia.3 At the level of the ICTY and ICTR, the Chamber fi nds that the statutory provisions of 
these tribunals on the subject are akin to those of this Court, and that in so far as ICTY is concerned, to date 
no trial in the absence of an accused has been conducted. However, the ICTR has conducted one trial in the 
absence of an accused in the case of Prosecutor v. Jean Bosco Barayagizwa.4 In that case, the Accused 
boycotted his trial on the grounds that he “challenged the ability of the ICTR to render and [sic] independent 
and impartial justice due, notably, to the fact that it is so dependent on the dictatorial anti-hutu regime of 
Kigali.5

It is abundantly clear to the Chamber that the jurisprudence, evolving or past, points to the legal sustainability 
of trial in absentia in certain circumstances.”6

17. The Chamber, accordingly, emphasizes that it is settled law, nationally and internationally, that while 
an accused person has the right to be tried in his presence, there are circumstances under which a trial in the 
absence of the accused can be permitted. While due consideration must be given to ensure that all rights to 
a fair trial are respected, an Accused person charged with serious crimes who refuses to appear in court 
should not be permitted to obstruct the judicial machinery by preventing the commencement or a continuation 
of trials by deliberately being absent, after his initial appearance, or refusing to appear in Court after he has 

1 Para. 8.
2 Para. 9.
3 See Ali Maleki v. Italy, Communication No 699/1996 U.N. doc CCPR/C/667/669/1996 (27July 1979) of the UN Human 
Rights Committee and F. C. B. v. Italy, European Court of Human Rights, 40/1990/231/297 (26th Junel991).
4 Decision on Defence Counsel Motion to Withdraw, Case No ICTR-97-19-T, 2nd November 2000.
5 Para. 10.
6 Para. 10.
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been afforded the right to do so, and particularly in circumstances as in this case, where no just cause, such 
as illness, has been advanced to justify the absence.

II. THE MERITS OF THE APPLICATION

18. In light of this background and the evidence presented, the Trial Chamber concludes that the First 
Accused has exhibited  disruptive behaviour in court proceedings on a number of occasions, as can be 
inferred from his submission of a letter to the Trial Chamber on the 7th of September, 2004, [page 6] where 
he threatened to be absent from court until a conclusion was reached on the arguments he raised in this letter. 
Further, in Court on the 20th of September, 2004, he submitted a letter addressed to the Principal Defender 
and copied to the Trial Chamber Judges, where he affi rmed that until his listed conditions were met, he 
would not appear before the Trial Chamber. The First Accused in execution of his threat, failed to appear in 
Court in the afternoon of 20th of September, 2004 and has not attended Court since then.

19. Having received the First Accused’s letter dated 7th of September, 2004, the Trial Chamber, on the 10th 
of September, 2004, informed the Accused that the established practice in this Court and in international law 
in respect of the issues raised by him is for arguments to be submitted by parties by oral or written motion 
to the Trial Chamber, after which the Trial Chamber will consider such submissions and issue a ruling 
thereafter. The Accused agreed to fi le the submissions contained in his letter of the 7th of September, 2004 
in the form of a Motion before the Trial Chamber. On the 20th of September, 2004, no such fi lings had been 
made. Instead, the Accused, on this day in Court, presented another letter of “Judicial Protest”. The Trial 
Chamber notes that on the 21st of September, 2004, a Motion for Service and Arraignment on second 
Indictment was fi led by the Accused and Ms. Quincy Whitaker, his Standby Counsel.

20. The Trial Chamber wishes to emphasize that in the interests of justice, trial proceedings will not be 
interrupted by Accused persons who refuse to attend Court while submissions are being duly considered by 
the Trial Chamber, in accordance with legal procedures and due process. There is no authority for the 
position taken by the Accused and no lawful excuse for his deliberate absence from Court.

21. This Trial Chamber has granted the Accused a qualifi ed  right to self-representation. In its Decision of 
the 8th of June, 2004, it accorded the Accused the right of self-representation, with the additional assistance 
of Standby Counsel.7 Several adjournments were taken during the fi rst session of the CDF trial to allow the 
Accused to participate in the selection of such Standby Counsel to assist him in his self-representation. Four 
Standby Counsel were duly assigned to him by the Registrar,8 and have assisted him so far in the proceedings. 
Additional resources and facilities have also been provided to him to further assist him in conducting his 
defence.9

22. It is our considered judgment, therefore, that in the absence of any lawful excuse, and we fi nd that 
there exists no such excuse, it would not be in the interests of justice to allow the Accused’s deliberate 
absence from the courtroom to interrupt the trial. The Trial Chamber considers that any deliberate  absence 
from the trial proceedings will certainly undermine the integrity of the trial and will not be in the interests 
of justice.

23. The Trial Chamber considers that the exercise of the right to self-representation should not become an 
obstacle to the achievement of a fair trial. As stated by the Trial Chamber of the ICTY in the Milosevic10 
case, “the right to represent oneself must therefore yield when it is necessary to ensure that the trial is fair”. 
The Trial Chamber therefore concludes that on account of the Accused’s deliberate absence from Court, his 
right to self-representation is revoked, and in accordance with [page 7] Rule 60 of the Rules, the CDF trial 
will be continued in the absence of the First Accused and that he will be represented by Court Appointed 
Counsel.11

7 Decision on the Application of Samuel Hinga Norman for Self Representation Under Article 17(4)(d) of the Statute of the 
Special Court” delivered by the Trial Chamber on 8 June 2004; See also Consequential Order on Assignment and Role of Standby 
Counsel, 14th June 2004.
8 Order for Assignment of Standby Counsel for Samuel Hinga Norman, issued by the Registrar, 15th June 2004.
9 Decision on Request by Norman for Additional Resources to Prepare his Defence, 23rd June 2004.
10 Prosecutor v. Milosevic, Reasons for Decision on Assignment of Defence Counsel, 22nd September 2004, para. 34.
11 Rule 60, Rules of Procedure and Evidence of the Special Court for Sierra Leone.
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24. The Trial Chamber also holds that the Second Accused and Third Accused have failed to attend court 
for no lawful reason, and on the basis of Rule 60 of the Rules, and in the interests of justice, the trial will 
proceed in their absence while ensuring that their interests are properly represented in Court by Court 
Appointed Counsel.

FOR THE ABOVE REASONS, THE TRIAL CHAMBER

ORDERS AS FOLLOWS FOR THE FIRST ACCUSED:

REVOKES the First Accused’s right to self-representation; and

ORDERS that the trial proceed in the absence of the First Accused pursuant to Rule 60(A)(i) of the Rules; 
and

APPOINTS the First Accused’s Standby Counsel, namely, Dr. Bu-Buakei Jabbi, Mr. John Wesley Hall, Jr, 
Mr. Tim Owen, Q.C., and Ms. Quincy Whitaker, as Court Appointed Counsel to represent him in his trial 
proceedings; and

ORDERS that the duty of Court Appointed Counsel will be as set forth in the Consequential Order of the 
Trial Chamber delivered on 1st of October, 2004; and

ORDERS that the requirement for the resources granted by the Trial Chamber in its Decision on Request by 
Sam Hinga Norman for Additional Resources to Prepare His Defence, delivered on 23rd June 2004, for the 
purpose of assisting the First Accused to represent his case, that include a desktop computer and printer, and 
a stationary phone, be reviewed by the Registrar, who shall provide a report to the Chamber, with a view to 
assist the Chamber in determining whether these measures should be maintained, and that the further 
requests for additional resources made by the Accused at the Status Conference on 7th September 2004, are 
thereby dismissed on the basis that the Accused no longer represents himself, which is the basis upon which 
the resources were ordered;

ORDERS AS FOLLOWS FOR THE SECOND ACCUSED:

APPOINTS the Assigned Counsel for the Second Accused to represent him in the capacity of Court 
Appointed Counsel; and

ORDERS that the duty of Court Appointed Counsel will be as set forth in the Consequential Order of the 
Trial Chamber delivered on 1st of October, 2004;

ORDERS AS FOLLOWS FOR THE THIRD ACCUSED:

APPOINTS the Assigned Counsel for the Third Accused to represent him in the capacity of Court Appointed 
Counsel; and [page 8]

ORDERS that the duty of Court Appointed Counsel will be as set forth in the Consequential Order of the 
Trial Chamber delivered on 1st of October, 2004; and

ORDERS the Chief of the Detention Facility of the Special Court to maintain on a daily basis a record of the 
waiver of the Accused, Sam Hinga Norman, Moinina Fofana, and Allieu Kondewa, to appear in court, 
during each trial session of the CDF trial.

Done in Freetown, Sierra Leone, this 1st day of October 2004

Hon. Judge Pierre Boutet  Hon. Judge Benjamin Mutanga Itoe  Hon. Judge Bankole Thompson  
Presiding Judge,
Trial hamber

[Seal of the Special Court for Sierra Leone
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[page 2] THE TRIAL CHAMBER of the Special Court for Sierra Leone (“Trial Chamber”) composed of 
Hon. Judge Benjamin Mutanga Itoe, Presiding Judge, Hon. Judge Bankole Thompson, Hon. Judge Pierre 
Boutet;

RECALLING that the Accused Issa Hassan Sesay and Morris Kallon refused to attend trial proceedings on 
the 12th of January 2005;

NOTING that the Trial Chamber on the 12th of January 2004 delivered an oral Ruling fi nding that the 
Accused Sesay and Kallon had waived their right to attend trial proceedings and acknowledging that their 
current Defence Counsel would continue to represent them in the proceedings with the consent of the 
Accused persons;

NOTING that the Trial Chamber indicated at that time that a reasoned written Ruling on this matter would 
be delivered in due course;

NOTING Article 17 of the Statute of the Special Court for Sierra Leone (“Statute”) and Rule 60 of the Rules 
of Procedure and Evidence (“Rules”);

THE TRIAL CHAMBER AFTER THE ORAL RULING OF THE 12TH OF JANUARY 2005 HEREBY 
ISSUES THIS REASONED UNANIMOUS RULING:

I. BACKGROUND

1 The Accused Sesay made his initial appearance on the Indictment on the 15th and 21st of March 2003 
while the Accused Kallon made his initial appearance on the Indictment on the 15th, 17th and 21st of March 
2003. The two Accused made a further appearance on the Amended Consolidated Indictment on the 17th of 
May 2004. The Accused Sesay and Kallon have been afforded the right to appear at their trial and have 
exercised that right during the trial proceedings throughout the fi rst and second trial sessions in July and 
October 2004, respectively.

2. On the 11th of January 2005, the fi rst day of the third trial session, Counsel for the Accused Sesay 
indicated that Mr. Sesay wished to make a statement to the Judges. While the [page 3] Chamber noted that 
there was no provision in the Rules for such a statement by an Accused, it stated that it would exercise its 
discretion to allow Mr. Sesay to make a statement. The Judges however warned him that they would not 
allow any challenges to the legitimacy or the jurisdiction of the Court.

3. When the Accused Sesay began making his statement, he referred to the amnesty provisions of the 
Lomé Peace Accord. The Court intervened and warned the Accused that this statement was not permissible. 
When the Accused refused to sit down and stop his statement, Justice Thompson ordered that he be removed 
from the Court since he was clearly being obstructive, abusive of the court process, and trying to impede the 
trial proceedings. At this time, the Accused Sesay also indicated that he would not attend proceedings if he 
could not make his statement.

4. After several adjournments were granted to Counsel for the Accused Sesay to permit him to consult 
with his client, a letter written by the Accused Sesay and purporting to contain essentially the statement he 
had wished to make orally was tendered and admitted as Exhibit Number 11. At this time, the Accused 
Kallon indicated that he also wished to respond to Mr. Sesay’s letter. A letter written by the Accused Kallon 
was also tendered and admitted into evidence as Exhibit Number 12.

5. At this point, the Accused Sesay indicated to his Counsel that he did not wish to attend proceedings 
for the remainder of the afternoon. Counsel for the Accused Kallon indicated that Mr. Kallon also wanted to 
leave the courtroom with his co-Accused Sesay. The Presiding Judge Itoe sought clarifi cation from the 
Accused Sesay as to whether he no longer wished to participate in the trial proceedings. Mr. Sesay did not 
provide a clear response and noted only that he has been attending trial proceedings for the previous two 
months of trial sessions and that he was not challenging the authority of the Court.

6. At the request of his Counsel, the Chamber granted a further adjournment to the morning of the 12th 
of January 2005 in order to permit the Accused Sesay and Kallon to consult with their lawyers and then to 
make an informed decision as to whether they wanted to continue to appear in Court or not.
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7. On the morning of the 12th of January 2005, the Accused Sesay and Kallon did not appear in Court for 
their trial proceedings. Counsel for the Accused Sesay stated that Mr. Sesay did not [page 4] want to attend 
trial proceedings any longer but that he wanted his Defence Counsel to continue to represent him in the 
proceedings. Counsel for the Accused Kallon stated that Mr. Kallon had informed them that he did not want 
to attend trial proceedings any longer but that he wanted his Defence Counsel to continue to represent him 
in the proceedings. A letter written by the Accused Kallon and addressed to the Judges confi rmed this 
information. It was tendered and marked as Exhibit Number 13.

8. Testimony was then heard from Mr. Barry Wallace, the Chief of Detention at the Special Court who 
indicated that both Mr. Sesay and Mr. Kallon had been informed of their obligation to attend their trial 
proceedings that morning but that both of them indicated that they did not wish to attend proceedings and 
gave no further reasons for their refusal to attend. He also testifi ed that both Accused appeared to be fi t and 
healthy and that there was no medical condition that would prevent their attendance in Court. He fi nally 
stated that he knew of no other circumstances justifying their refusal to attend court.

II. THE APPLICABLE LAW

9. As a matter of law, Article 17(4)(d) of the Statute pre-eminently governs the issue at hand. It provides 
that:

(4)  In the determination of any charge against the accused pursuant to the present Statute, he or she shall 
be entitled to the following minimum guarantees, in full equality:...

 (d)  To be tried in his or her presence, and to defend himself or herself in person or through legal 
assistance of his or her own choosing; to be informed, if he or she does not have legal assistance, 
of this right; and to have legal assistance assigned to him or her in any case where the interests 
of justice so require, and without payment by him or her in any such case if he or she does not 
have suffi cient means to pay for it (emphasis added).

In effect, Article 17(4)(d) makes it a mandatory requirement for every person accused of crime within the 
jurisdiction of the Special Court for Sierra Leone to be tried in his or her presence. [page 5]

10. Restating the general principle embodied in Article 17(4)(d), Rule 60 of the Rules provides thus:

(A) An accused may not be tried in his absence, unless:

 (i)  the accused has made his initial appearance, has been afforded the right to appear at his
own trial, but refuses so to do; or

 (ii)  the accused, having made his initial appearance, is at large and refuses to appear in 
court.

(B) In either case the accused may be represented by counsel of his choice, or as directed by a Judge or 
Trial Chamber. The matter may be permitted to proceed if the Judge or Trial Chamber is satisfi ed that 
the accused has, expressly or impliedly, waived his right to be present.

11. In the Chamber’s opinion, Rule 60 provides that, as a matter of law, the right of an accused person to 
be tried in his or her presence can be derogated from in two clearly-defi ned circumstances, to wit, (i) where 
he has made his initial appearance and has been afforded the right to appear at his trial but refuses to do so, 
or (ii) where, having made his initial appearance, he is at large and refuses to appear in court.

12. In its recent Ruling on the Issue of the Refusal of the Third Accused, Augustine Gbao, to Attend 
Hearing of the Special Court for Sierra Leone on 7 July 2004 and Succeeding Days, rendered on the 13th of 
July, 2004, the Trial Chamber held that a trial may proceed in the absence of the Accused person in certain 
circumstances, and in this regard, stated:

“The Chamber therefore fi nds that though in essence trial in the absence of an accused person is an 
extraordinary mode of trial, yet it is clearly permissible and lawful in very limited circumstances. The 
Chamber opines that it is a clear indication that it is not the policy of the criminal law to allow the absence 
of an accused person or his disruptive conduct to impede the administration of justice or frustrate the ends 
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of justice. To allow such an eventuality to prevail is tantamount to judicial abdication of the principle of 
legality and a capitulation to a frustration of the ends of justice without justifi cation.1”

13. Reviewing the principles adopted in national law systems on this issue, The Chamber further stated:

“Consistent with this reasoning, the Chamber also notes that in most national law systems, and especially 
in the common law jurisdiction, the general rule is that an accused person should be tried in his or her 
presence, but that exceptionally, courts of justice can have recourse to trial of an accused person in his 
absence where such an option becomes imperative but in limited circumstances. For [page 6] example, in 
Canada it is open to a court to continue to try an accused person in his or her absence where he or she was 
present at the start of the trial, a situation that is on all fours with the instant situation with which this 
Chamber is confronted as a result of the Third Accused’s refusal to appear for his trial. The Chamber 
further notes that in civil law systems, the practice is widespread for accused persons to be tried in their 
absence subject to certain procedural and due process safeguards.”2

14. Explaining the approach of International Tribunals to trials in absentia, the Chamber noted:

“From the Chamber’s perspective, it is particularly noteworthy that the international law practice is on two 
levels: (i) the practice at the European Court of Human Rights (“ECHR”) level and (ii) the practice at the 
International Criminal Tribunal for the former Yugoslavia (“ICTY”) and International Criminal Tribunal 
for Rwanda (“ICTR”) level. At the ECHR level, there is nothing in the jurisprudence of that Court to 
indicate that Articles 6(1) and 6(3)(c) of the European Convention on Human Rights providing basic legal 
guarantees for a person charged with crime have been construed in a manner suggesting the impermissibility 
of trial in absentia.3 At the level of the ICTY and ICTR, the Chamber fi nds that the statutory provisions of 
these tribunals on the subject are akin to those of this Court, and that in so far as ICTY is concerned, to date 
no trial in the absence of an accused has been conducted. However, the ICTR has conducted one trial in die 
absence of an accused in the case of Prosecutor v. Jean Bosco Barayagizwa.4 In that case, the Accused 
boycotted his trial on the grounds that he “challenged the ability of the ICTR to render and [sic] independent 
and impartial justice due, notably, to the fact that it is so dependent on the dictatorial anti-hutu regime of 
Kigali.5

It is abundantly clear to the Chamber that the jurisprudence, evolving or past, points to the legal sustainability 
of trial in absentia in certain circumstances.”6

15. The Chamber, accordingly, emphasizes that it is settled law, nationally and internationally, that while 
an accused person has the right to be tried in his presence, there are circumstances under which a trial in the 
absence of the accused can be permitted. While due consideration must be given to ensure that all rights to 
a fair trial are respected, an Accused person charged with serious crimes who refuses to appear in court 
should not be permitted to obstruct the judicial machinery by preventing the commencement or a continuation 
of trials by deliberately being absent, after his initial appearance, or by refusing to appear in court after he 
has been afforded the right to do so, and particularly in circumstances as in this case, where no just cause, 
such as illness, has been advanced to justify the absence. [page 7]

III. THE MERITS OF THE APPLICATION

16. In making its oral Ruling, this Chamber was mindful in particular of the following circumstances 
with regard to the Accused Sesay and Kallon:

i. They made their initial appearances on the Indictment and a further appearance on the Amended 
Consolidated Indictment;

ii. They have exercised their right to appear at their trial throughout the fi rst and second trial 
sessions in July and October 2004, respectively;

1 Para. 8.
2 Para. 9.
3 See Ali Maleki v. Italy, Communication No 699/1996 U.N. doc CCPR/C/667/669/1996 (27July 1979) of the UN Human 
Rights Committee and F C. B. v. Italy, European Court of Human Rights, 40/1990/231/297 (26th June 1991).
4 Decision on Defence Counsel Motion to Withdraw, Case No ICTR-97-19-T, 2nd November 2000.
5 Para. 10.
6 Id.
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iii. That both Accused are represented by Counsel of their choice;

iv. They were provided with the opportunity to submit a written statement on the 11th of January 
2005;

v. When both Accused indicated after the admission of the statements that they wished to absent 
themselves from the proceedings, the Chamber granted a request by Counsel for an adjournment 
to the 12th of January 2005 in order to allow Counsel to consult with the Accused.

vi. On the morning of the 12th of January 2005, the Accused Sesay and Kallon did not appear in 
court for their trial proceedings.

vii. Their Counsel informed the Chamber that their respective clients did not wish to attend trial 
proceedings any longer but wanted their lawyers to continue to represent them. The letter by 
Kallon confi rmed this information.

viii. The Accused were informed of their obligation to attend the trial proceedings that morning by 
Detention authorities. Both replied that they did not wish to attend proceedings and did not give 
any further reasons for their refusal to attend.

ix. Both Accused appeared to Detention authorities to be fi t and healthy and they have no medical 
condition that would prevent their attendance in court. [page 8]

In the light of the foregoing, We are satisfi ed that the Accused Sesay and Kallon have waived their right to 
be present at their trial.

The Chamber takes note, as is also the case with the Second Accused, Kallon, as evidenced by Exhibit 13, of 
the verbal indication in Court by the Counsel for the First Accused Sesay, Mr. Jordash, that his client has 
mandated him to continue representing him in his absence.

THE TRIAL CHAMBER ACCORDINGLY, CONSISTENT WITH THE ORDERS MADE ORALLY 
ON THE 12TH OF JANUARY 2005 ON THIS ISSUE

ORDERS AS FOLLOWS:

1. That the trial proceeds in the absence of the two Accused Persons pursuant to  Rule 60 of the Rules 
of Procedure and Evidence.

2. That Mr. Wayne Jordash and other members of his Defence Team continue to represent the said 
First Accused, Sesay, and that Mr. Shekou Touray and other members of his Defence Team, in the 
light of Exhibit 13, continue to represent the said Second Accused, Kallon, during the proceeding 
against the said Accused persons.

3. That the Chief of the Detention Facility of the Special Court maintains on a daily basis, a record of 
the waiver of the Accused, Sesay and Kallon, to appear in Court during each trial session of the 
RUF group of indictees.

Done at Freetown, Sierra Leone, this 19th day of January 2005

Hon. Judge Pierre Boutet  Hon. Judge Benjamin Mutanga Itoe  Hon. Judge Bankole Thompson 
Presiding Judge
Trial Chamber

[Seal of the Special Court for Sierra Leone]
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Commentary1

1. The right to be tried in one’s presence

Pursuant to Article 21, paragraph 4, sub d of the Statute of the International Criminal Tribunal for the Former 
Yugoslavia (ICTY), Article 20, paragraph 4, sub d of the Statute of the International Criminal Tribunal for 
Rwanda (ICTR), and Article 17, paragraph 4, sub d of the Statute of the Special Court for Sierra Leone 
(SCSL), the accused is entitled to be tried in his presence. In addition, Article 63, paragraph 1 of the Statute 
of the International Criminal Court (ICC) states that the accused shall be present during the trial. These 
provisions refl ect the idea that, in the interests of a fair and just criminal process, it is of primary importance 
that the accused should appear at his trial. On the one hand, the personal attendance of the defendant is 
deemed to be important to verify the accuracy of the accusations. According to the ICTY Appeals Chamber, 
it would prove extremely diffi cult, or even impossible, for an international criminal court to determine 
innocence or guilt, when the accused has not been present.2

On the other hand, it is considered a fundamental right to be present. In 1993, the Secretary-General reported 
to the Security Council that a

“trial should not commence until the accused is physically present before the International Tribunal. There 
is a widespread perception that trials in absentia should not be provided for in the statute as this would not 
be consistent with article 14 of the International Covenant on Civil and Political Rights, which provides that 
the accused shall be entitled to be tried in his presence.”3

The right to be present ranks as a minimum guarantee of a fair trial.

In human rights law, the right to be tried in one’s presence is, however, not an absolute right. Contrary to the 
Secretary-General’s opinion, the Human Rights Committee has concluded that a trial in absentia is 
compatible with Article 14 of the International Covenant on Civil and Political Rights (ICCPR), when the 
accused is summoned in a timely manner and informed of the proceedings against him. In order for a state 
to comply with the requirements of a fair trial when trying a person in his absence, it must show that these 
principles were respected.4

Likewise, the European Court of Human Rights (ECtHR) has held that proceedings that take place in the 
accused’s absence are not of themselves incompatible with Article 6 of the European Convention on Human 
Rights. A defendant can waive his right to appear and his right to defend himself. Where he has not waived 
these rights and did not intend to avoid trial, a person convicted in absentia must be able to obtain from a 
court a fresh determination of the merits of the charge, in respect of both law and fact.5 Both exceptions to 
the right to be present at trial – the waiver and the intention to escape trial – suggest that the defendant’s 
behaviour can be taken into account in determining whether or not a trial in the absence of the accused is 
justifi ed.

It is argued that the issue of a trial in absentia was, at least in the early days of the ICTY, a source of tension 
between jurists from common law regimes and those from a civil law tradition.6 In general terms, it is fair 
to say that common law states regard trials in the absence of the accused as unjust, whereas, in a civil law 
tradition, such a trial is permissible in certain circumstances.7

1 The text of this commentary was fi nalized in November 2008. Developments after this date have not been taken into 
account.
2 ICTY, Judgement on the Request of the Republic of Croatia for Review of the Decision of Trial Chamber II of 18 July 1997, 
Prosecutor v. Blaškić, Case No. IT-95-14-AR108bis, A. Ch., 29 October 1997, Klip/ Sluiter, ALC-I-245, par. 59.
3 Report of the Secretary General pursuant to Paragraph 2 of Security Council Resolution 808 (1993), 3 May 1993, U.N Doc. 
S/25704, par. 101. The Secretary-General was referring to the ICTY Statute.
4 For example, Human Rights Committee, Ali Maleki v. Italy, Communication No. 699/1996, 27 July 1999, U.N. Doc. CCPR/
C/66/D/699/1996.
5 For example, European Court of Human Rights, Sejdovic v. Italy, Application No. 56581/00, 1 March 2006, par. 26.
6 W. Schabas, The United Nations International Criminal Tribunals: the Former Yugoslavia, Rwanda and Sierra Leone, 
Cambridge University Press, Cambridge 2006, p. 419-422, with further references. 
7 See for instance M. Thieroff and E. Amby Jr., Proceedings to Justice and Accountability in the Balkans: the International 
Criminal Tribunal for the Former Yugoslavia and Rule 61, 23 Yale Journal of International Law 1998, particularly p. 258-270.
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In the case of the SCSL,8 the issue of a trial in absentia is primarily governed by Article 17, paragraph 4, sub 
d of the SCSL Statute, providing the accused with the right to be tried in his presence, and by Rule 60 of the 
SCSL Rules of Procedure and Evidence (RPE). According to this rule, the right to be tried in one’s presence 
can be derogated from only in two circumstances: (i) the defendant has made his initial appearance, has been 
afforded the right to appear at his own trial, but refuses to do so; or (ii) the accused, having made his initial 
appearance, is at large and refuses to appear in court. These provisions guarantee that an accused cannot be 
convicted without being given the opportunity to defend himself in court. Only after a fi rst appearance of the 
accused and his clear message that he does not want to attend the proceedings, is a trial in absentia 
justifi ed.

Finally, Rule 80 of the SCSL RPE states that the Trial Chamber may order the removal of an accused from 
the proceedings and continue the proceedings in his absence, if he has persisted in disruptive conduct, 
following a warning that he may be removed. In the event of a removal, where possible, a provision should 
be made for the accused to follow the proceedings by video link.

2. Two similar rulings

Some defendants before the international tribunals have waived their right to be present at trial. Some 
decided not to attend, as a way of disputing the legitimacy of the court. Another way of challenging the 
machinery of the court might be to persist in disruptive conduct. This behaviour could justify the removal of 
the accused from the courtroom, followed by the continuance of the trial in his absence. These positions are 
refl ected in the rulings before us.

In the Civil Defence Forces (CDF) case, Sam Hinga Norman informed the SCSL on 20 September 2004 that 
he would not attend his trial in the future, until certain conditions were fulfi lled. One of these related to 
protective measures for a witness: these measures should, according to Norman, be lifted. The second 
accused in this case, Moinina Fofana, made some contradictory statements as to his intention to attend court, 
but failed to be present on 23 September 2004. The third accused, Allieu Kondewa, did not attend court on 
27 September 2004.

In the Revolutionary United Front (RUF) case, Issa Hassan Sesay wished to make a statement to the Trial 
Chamber of the SCSL on 11 January 2005. He was allowed to do so, but the judges warned him that they 
would not allow any challenges to the legitimacy, or the jurisdiction, of the court. A referral to the Lomé 
Peace Accord by Sesay was not permitted, but he refused to sit down and to end his statement. After his 
removal was ordered, he indicated that he would not attend proceedings if he could not make his statement. 
Another accused, Morris Kallon, also did not want to attend trial proceedings any longer.

The structure of both rulings9 is similar. After a reference to the relevant provisions of the SCSL Statute 
(Article 17), as well as the RPE (Rule 40), the ruling on the refusal of the third accused in the RUF case, 
Augustine Gbao, to attend the court hearing on 7 July 2004 and succeeding days, rendered on 12 July 2004, 
is quoted at length.10 From this ruling, it is derived that it is settled law, both nationally and internationally, 
that, while an accused person has the right to be tried in his presence, there are circumstances under which 
a trial in the absence of the accused can be permitted:

8 See about other international tribunals H. Friman, Procedural Law of Internationalized Criminal Courts, in C. Romano et 
al., Internationalized Criminal Courts, Oxford University Press, Oxford 2004, p. 329 (also on Kosovo, East Timor and Cambodia). 
In relation to the use of Rule 61 of the ICTY RPE as a “disguised trial in absentia”, see S. Furuya, Rule 61 Procedure in the 
International Criminal Tribunal for the Former Yugoslavia: a Lesson for the ICC, 12 Leiden Journal of International Law 1999, 
p. 635-699. A full trial in the absence of the defendant is possible before the Special Tribunal for Lebanon. See P. Gaeta, To be 
(present) or Not to be (present). Trials in absentia Before the Special Tribunal for Lebanon, 5 Journal of International Criminal 
Justice 2007, p. 1165-1174.
9 SCSL, Ruling on the Issue of Non-Appearance of the First Accused Samuel Hinga Norman, the Second Accused Moinina 
Fofana, and the Third Accused, Allieu Kondewa at the Trial Proceedings, Prosecutor v. Norman, Fofana and Kondewa, Case No. 
SCSL-04-14-PT, T. Ch. I, 1 October 2004, in this volume, p. 391; SCSL, Ruling on the Issue of the Refusal of the Accused Sesay and 
Kallon to Appear for Their Trial, Prosecutor v. Sesay, Kallon and Gbao, Case No. SCSL-04-15-T, T. Ch. I, 19 January 2005, in this 
volume, p. 397.
10 SCSL, Ruling on the Issue of the Refusal of the Third Accused, Augustine Gbao, to Attend Hearing of the Special Court for 
Sierra Leone on 7 July 2004 and Succeeding Days, Prosecutor v. Sesay, Kallon and Gbao, Case No. SCSL-04-15-T, T. Ch. I, 12 July 
2004, Klip/ Sluiter, ALC-IX-603.
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“while due consideration must be given to ensure that all rights to a fair trial are respected, an Accused 
person charged with serious crimes who refuses to appear in court should not be permitted to obstruct the 
judicial machinery by preventing the commencement or a continuation of trials by deliberately being 
absent, after his initial appearance, or refusing to appear in Court after he has been afforded the right to do 
so, and particularly in circumstances as in this case, where no just cause, such as illness, has been advanced 
to justify the absence.”11

In the CDF ruling, the Trial Chamber not only ordered that the trial proceed in the absence of the accused, 
but also revoked Norman’s right to self representation, appointing the previous standby counsel as a court 
appointed counsel to represent Norman in his trial proceedings.12 As to the right to self-representation, the 
Trial Chamber held that it “should not become an obstacle to the achievement of a fair trial”.13 Any deliberate 
absence is conceived that way, as it “will certainly undermine the integrity of the trial and will not be in the 
interests of justice”.14 Both in the CDF ruling and in the RUF ruling, the Trial Chamber ordered that the 
waiver of the accused should be monitored on a daily basis.

3. Discussion

After the Gbao ruling of July 2004, the rulings before us can hardly be seen as surprising. Moreover, a 
similar position was previously taken by the ICTR in the Barayagwiza case. This defendant in the so-called 
‘Media case’ chose not to attend the proceedings, stating in a letter that he challenged the ability of the court 
to render an independent and impartial judgment. Despite a defence counsel motion for withdrawal, counsel 
was ordered to represent the accused.15 Barayagwiza’s instructions to counsel not to defend him were set 
aside.

The arguments of the Trial Chamber will sound familiar:

“[such instructions] should rather be seen as an attempt to obstruct judicial proceedings. In such a situation, 
it cannot reasonably be argued that Counsel is under an obligation to follow them, and that not to do so 
would constitute grounds for withdrawal.”16

On 21 August 2006, the Trial Chamber of the ICTY in the Šešelj case assigned counsel to represent the 
accused in his trial on the basis that

“the conduct of the Accused as a whole – obstructionist and disruptive behaviour; deliberate disrespect for 
the rules; intimidation of, and slanderous comments about, witnesses – leads the Chamber to conclude that 
there is a strong indication that his self-representation may substantially and persistently obstruct the 
proper and expeditious conduct of a fair trial.”17

Although the Appeals Chamber granted the appeal against the impugned decision in part – as the Trial 
Chamber should have warned Šešelj specifi cally before assigning him counsel – it explicitly warned the 
accused that the Trial Chamber would be justifi ed in promptly assigning him counsel, should his self-
representation substantially obstruct the proper and expeditious proceedings in his case, and after allowing 
him the right to be heard with respect to his behaviour.18 Reference was made to the Appeal Chamber’s 
Milošević decision on defence counsel: the right to self-representation may be restricted on the basis of the 

11 Ruling on the Issue of Non-Appearance of the First Accused Samuel Hinga Norman, the Second Accused Moinina Fofana, 
and the Third Accused, Allieu Kondewa at the Trial Proceedings, Prosecutor v. Norman et al., supra note 9, par. 17; Ruling on the 
Issue of the Refusal of the Accused Sesay and Kallon to Appear for Their Trial, Prosecutor v. Sesay et al., supra note 9, par. 15.
12 Assigned counsel for Fofana and Kondewa were appointed to represent them as court appointed counsel. 
13 Ruling on the Issue of Non-Appearance of the First Accused Samuel Hinga Norman, the Second Accused Moinina Fofana, 
and the Third Accused, Allieu Kondewa at the Trial Proceedings, Prosecutor v. Norman et al., supra note 9, par. 23.
14 Ibid., par. 22.
15 See ICTR, Decision on Defence Counsel Motion to Withdraw, Prosecutor v. Barayagwiza, Case No. ICTR -97-19-T, T. Ch. 
I, 2 November 2000, Klip/ Sluiter, ALC-VI-279.
16 Ibid., par. 24.
17 ICTY, Decision on Assignment of Counsel, Prosecutor v. Šešelj, Case No. IT-03-67-PT, T. Ch. I, 21 August 2006, to be 
published in volume XXX, par. 79.
18 ICTY, Decision on Appeal Against the Trial Chamber’s Decision on Assignment of Counsel, Prosecutor v. Šešelj, Case No. 
IT-03-67-AR73.3, A. Ch., 20 October 2006.
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disruption of the proper and expeditious conduct of the trial by the defendant, whether intentional or 
unintentional.19

The ICTY, the ICTR and the SCSL seem to have developed a rather common line. Though the ICTY RPE do 
not contain a provision similar to Rule 60 of the SCSL RPE (and Rule 82bis of the ICTR RPE), a revocation 
of the right to self-representation, in conformity with the Šešelj decision, would or could have the same effect 
as a trial in absentia: a trial without the participation of the defendant himself. Furthermore, repeated 
misconduct of the accused will result in his removal from trial and a continuance of the proceedings in his 
absence. The rulings considered above clearly refl ect the efforts of the Court to cope with defendants’ efforts 
to challenge its legitimacy, or to obstruct proceedings. The freedom of each accused to choose his own line 
of defence, whether wise or not, collides in these cases with the concept of a proper and expeditious trial. 
This freedom of the defendant is a fundamental element of a fair trial; no defendant can be forced to adopt a 
defence strategy that is not his own choice. A restriction of the defendant’s freedom to conduct his own 
defence should be limited to the most exceptional circumstances.

The Court’s reasoning does not refl ect a precise balance of the interests at stake. It is hard to understand why 
a refusal to appear in court is painted in terms like “obstruct[ing] the judicial machinery”.20 After all, a 
defendant is entitled to certain rights, but may also choose to waive them. A court can assess this waiver, but 
it is not for a judge to question, or to disqualify, this decision as such. Intimidation and slanderous comments 
cannot be accepted, but it is not abundantly clear that a removal of Sesay was strictly necessary when he 
referred to the Lomé Peace Accord. At least, a further clarifi cation of the Court’s bold language would have 
been welcome.

In this respect, attention should be paid to the principle of proportionality and to alternatives to the rigorous 
step of removing the defendant. In the Šešelj case, both the proportionality of the restriction of the right of 
self-representation and its alternatives are discussed at length. Similar observations are, however, lacking in 
the rulings before us.

Case law of the ECtHR could serve as an example. In the case of Lala v. The Netherlands, for instance, the 
Court ruled that the fact that

“the defendant, in spite of having been properly summoned, does not appear, cannot – even in the absence 
of an excuse – justify depriving him of his right under Article 6 par. 3 of the Convention to be defended by 
counsel.”21

In the case of F.C.B. v. Italy it held that

“the applicant’s conduct may give rise to certain doubts but the consequences which the Italian judicial 
authorities attributed to it are […] manifestly disproportionate, having regard to the prominent place which 
the right to a fair trial holds in a democratic society within the meaning of the Convention”.22

In these lines, the ECtHR urges the need for judicial constraint in reacting to behaviour of a defendant that 
does not fi t in the concept of a proper and expeditious trial. Such an approach might ultimately support the 
legitimacy of international tribunals better than the fi rm but blunt approach of the SCSL in the rulings 
discussed above.

Stijn Franken23

19 ICTY, Decision on Interlocutory Appeal of the Trial Chamber’s Decision on the Assignment of Defense Counsel, Prosecutor 
v. Milošević, Case No. IT-02-54-AR73.7, A. Ch., 1 November 2004, Klip/ Sluiter, ALC-XX-189.
20 Ruling on the Issue of the Refusal of the Accused Sesay and Kallon to Appear for Their Trial, Prosecutor v. Sesay et al., 
supra note 9, par. 15.
21 European Court of Human Rights, Lala v. The Netherlands, Application No. 14861/89, 22 September 1994, par. 33. See also 
European Court of Human Rights, Pelladoah v. The Netherlands, Application No. 16737/90, 22 September 1994, par. 40; and 
European Court of Human Rights, Sejdovic v. Italy, supra note 5, par. 36.
22 European Court of Human Rights, F.C.B. v. Italy, Application No. 12151/86, 28 August 1991, par. 35.
23 It should be noted that two colleagues of my law fi rm, Michiel Pestman and Victor Koppe, acted as counsel for Moinina 
Fofana.
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