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ABSTRACT
Evaluating the consequences of the existing creator and inventor doctrine on access to
information and technology (IT), this dissertation investigates the ways to find,
particularly in Indonesia, the most adequate legal protection that may bridge public
interest and private interest in this respect. For that reason, this dissertation aims to
elaborate the existing intellectual property law protection in order to optimize the
production, dissemination and utilization of information and technology (IT) for the
greatest benefit of the people. This protection is meant to create broader public access to
any essential product in the field of food, agriculture, health and education in order to
maintain the sustainability of collective life. In doing so, this study wants to contribute
to public and private debates with representatives of industry and academia, particularly
in Indonesia.
This dissertation argues that strategic concepts should be developed in order to answer to
the dramatic recent expansion of corporate intellectual property protection in order to
guarantee public access to essential products covered particularly by copyright and
patent law. This effort is required in view of the threat that otherwise the flows of IT
would be obstructed, which is detrimental to maintaining the sustainability of collective
life. One of the strategic steps is to re-examine the applicability of the creator and
inventor doctrine. For that aim, it is relevant to determine to what extent the private
exploitation of exclusive intellectual property rights with regard to informational and
technological products should be allowed, particularly if it involves public interest, social
function, or fundamental rights issues.
For that reason, this dissertation will not only re-examine the status of the exclusive
intellectual property rights, but also the freedom of contractual exploitation and the
implication thereof in Indonesia. In addition, it offers some strategic concepts at the pregrant and post-grant levels. At the pre-grant level this dissertation elaborates a coordinated structure, promoting the concept of tailor-made intellectual property law and
contract law regimes.
The co-ordinated structure contains universal values
(fundamental rights) as linked to the Indonesian Grand Norms formulated in the
Pancasila doctrine. Finally, at the post-grant level, the study offers the notion of the
constitutionalization of intellectual property law and contract law as a method for
optimising the utilization of IT in Indonesia. This approach may be said to create an
appropriate regulatory model with regard to creating, funding and controlling of a
balanced system of exclusive intellectual property rights and fundamental rights.***

Keywords: Exclusive Right, Creator and inventor doctrine, Information and Technology (IT),
Technology Transfer, Pancasila, Fundamental Right, Unity and Sustainability.
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CHAPTER I. INTRODUCTION
The goals of this research project are to study and analyse the implications
of the creator and inventor doctrine for optimising1 intellectual products for the
greatest benefit of the people in Indonesia. This research will also elaborate
alternative solutions to strengthen Indonesian stakeholders’ (industries,
universities, research and development centres, the government, public
institutions, society, NGOs) capacities in accessing information and technology
(hereinafter IT), particularly through technology transfer. To achieve these goals,
this dissertation will focus on some legal aspects of the protection (for the optimal
dissemination) of IT under the copyright and patent regime. In detail, this research
is aimed at: (i) re-examining the nature of the creator and inventor doctrine and its
impact on the Indonesian legal system, at a theoretical, dogmatic and practical
level; and (ii) finding an ideal method for formulating tailor-made copyright and
patent law for Indonesia.
In doing so, the following core issues will be dealth with: (i) the notion of
exclusivity2 in the creator (copyright) and inventor (patent) doctrine including the
elaboration of its philosophical and rational basis; (ii) policy issues, either at the
national or international level, which allow an inventor and creator to maximize
their rights; (iii) the impact of the exploitation of the rights on public access to IT.
In addition, this research will also analyse the historical development of
Indonesian policy in adopting the TRIPs Agreement in developing intellectual
property law.
Then, related to the implications of the creator and inventor doctrine for
contracts for the transfer of IT, this research will analyse some technical issues in
drafting such contracts. The analysis will focus on the process in drafting contracts
for the transfer of IT, restrictive clauses in contracts, and the implications of such
contracts for access to food, health, and education. Finally, this research will offer
some alternative solutions to empower Indonesian society to appropriately access
information and technology based on principles of public interest and social
justice. It will propose an appropriate regulatory model to develop legal protection
for the optimization of IT under the intellectual property regime (hereinafter IP
regime)3 for the greatest benefit of all people.

This term ‘optimising’ stemmed from the term “optimization”. Literally, optimization is defined as
an act, process or methodology for making something (such as a design, system or decision) as
fully perfectly functional or effective as possible. The term “optimise” is defined as an effort to
make something as perfect, effective, or functional as possible. See: Britanica encyclopedia, Merriam
Webster. Relevant to that concept, in this dissertation, the term ‘optimising’ refers to the effort in
accessing, using or utilising an intellectual product optimally for collective life.
2 Exclusivity in the doctrine of the inventor and creator is central to every effort to safeguard products
of the mind by an intellectual property law regime. This notion is used as a tool to empower the
inventor and creator to exploit their rights. Consultation with Prof. Grosheide on 19 July 2005. See
also: Sherwood, Robert M., Intellectual Property and Economic Development, Westview Special Studies in
Science, Technology and Public Policy, Westview Press, 1990, at 28.
3 In this dissertation, the term intellectual property regime refers to a series of intellectual property
legislation, including actual national (Indonesian intellectual property laws) and international (the
TRIPs Agreement) regulation.
1
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1.1. Underlying Observations
Disparities and difficulties4 and conflicts of interest in optimizing IT5
indicate the tragedy of the anti-commons6 that threatens the sustainability of
human life. From time to time, the issues concerning the optimisation of IT become
crucial problems, and now they are becoming some of the hottest issues in the
actual public debate, particularly in developing countries (DCs). Recently, they
have been seriously discussed at the World Intellectual Property Organization
(WIPO) meetings related to the Geneva Declaration, or the Development Agenda7.
They are likely to remain unfinished on the world agenda for some time to come.
Those issues are rooted in the absence of an appropriate legal framework to
guarantee the just optimization of exclusive rights in order to protect the public
interest. This condition has made parties stronger, i.e. gigantic corporations,
thereby being able to exploit the exclusive right to the maximum (unrestricted
exploitation) by introducing various strict intellectual property protection regimes.
By promoting and campaigning for the importance of profits and the incentive for
The ‘disparity and difficulty’ terms refer to the problem of economic justice which is defined as the
problem of the derivation of a rule for evaluating the distribution of desired objects in a society. See:
Runciman, ‘Processes, End States, and Social Justice’, (1978) Philosophical Quarterly, Vol. 28, at 37
5 It should be noted that, in this context, the information concept refers to Shannon’s theory on
information which defines information as any message that can explain any phenomenon, and help
humans to reduce uncertainty, as well as to solve problems. Based on the theory, the terms
information and technology may cover all kinds of information (codified or uncodified or artefact
embodiment or skill embodiment), not only information protected under copyright law, and
includes what Ginsburg describes as informational works. In line with this argument, this
dissertation will interchangeably use the terms information and technology (IT), including
biodiversities, genetic resource, traditional knowledge and folklore (BGRTKF) as knowledge
resource.
See:
Shannon’s
information
theory,
available
at:
http://en.wikipedia.org/wiki/Information_theory, retrieved on 5 January 2006; See also:
Hugenholtz, P. Bernt, Autersrecht op Informatie, Kluwer, Deventer, 1989, summary in English, at
179; Drahos, P., ‘The Regulation of Public Goods’, in Maskus, K.E. and Reichman, J.H., 2005, eds.,
International Public Goods and Transfer of Technology under a Globalized Intellectual property, Cambridge
University Press, at 54; Ginsburg, Jane, C., 1990, ‘Creation and Commercial Value: Copyright
Protection of Works Information’, 90 Columbia Law Review 1990, at 1870.
6 Heller defines anti-commons as multiple owners who are endowed with the right to exclude others
from a scarce resource, and no one has an effective privilege of use. When there are too many
owners holding rights of exclusion, the resource is prone to underuse - a tragedy of the anti-commons.
For further elaboration on “the tragedy of the anti-commons”, See: Michael A. Heller, “The Tragedy
of the Anti Commons: Property in the Transition From Marx to Markets, 111 HARV. L. REV. 3
(1998). See also: David, Paul A., 2000, ‘A Tragedy of the Public Knowledge ‘Commons’?:
Global Science, Intellectual Property, and the Digital Technology Boomerang’, Stanford
Institute for Economic Policy Research, Stanford University, SIEPR Discussion Paper No.0002; Onsrud, H.J., 1998, “The Tragedy of the Information Commons ”in Policy Issues Modern
Cartography (Elsevier Science) 1998, at 141-158. More generally, one can understand anticommons property as the mirror image of commons property. See: Garret Hardin, The Tragedy of the
Commons, 162 SCIENCE 1968; See also: Elinor Ostrom, 1990, Governing the Commons: The Evolution of
Institutions for Collective Action, Cambridge University Press, at 182-184. (discussing the applications
of the tragedy of the commons and showing sustainable informal management of commons
resources).
7 See: Sanders, A.K., 2005, “The Development Agenda for Intellectual property: Rational Humane
Policy or “Modern-day Communism”, Inaugural Lecture, Delivered on the Occasion of the
Acceptance of the Chair of European and International Intellectual Property Law, University of
Maastricht, at 5.
4
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creativity, exclusive rights protection is empowered and entrenched and, indeed,
is even being manipulated by a few gigantic corporations to accumulate their
profit interest. It were these corporations which to a much greater extent enjoy and
employ their exclusive right to strengthen the accumulation of profits towards
intellectual capitalism.8 Granstrand analyses that the patent-based oligopolies and
cartels of the twentieth century are likely to become the intellectual- property
integrated ‘infogopolies’ and ‘biogopolies’of the twenty-first century.9 For that
reason, it is relevant to re-examine capitalism (cartels) in the global economy,
particularly in IT, biodiversity, and genetic resources.
Several studies show that the unrestricted exploitation of intellectual
property10 brings about injustice in the distribution and the optimization of global
resources, i.e. IT.11 The accumulation of power by the owners of intellectual
property rights is made possible by an inappropriate legal framework. In that
In his book, Granstrand shows the role that intellectual property rights in particular play in
developing capitalism. Intellectual property righs form part of the “resource set” that firms can use
in the hunt for survival and success in the marketplaces of the world. Granstrand argues that
capitalism is undergoing a transformation in which control over immaterial forms of capital
becomes a key to the success of individual intellectual capitalist and national economies. Many of
the world’s most successful firms such as Microsoft, Coca-Cola, Canon, and Sony are firms that
hold more intellectual capital than material capital. For all firms, the management of knowledge as
an exploitable resource is becoming more important. See: Granstrand, O., 1999, The Economics and
Management of Intellectual Property: Towards Intellectual Capitalism, Edward Elgar, Cheltenham,
UK, Northampton, MA, USA, at 10, 278-280. (Hereinafter Granstrand, O., 1999, the
Economics of IP towards Intellectual Capitalism).
9 Drahos, P., Book Review on Granstrand’s book, The Economics and Management of Intellectual
Property: Towards Intellectual Capitalism, in ELSEVIER, Information Economic Policy 13 (2001),
at 107-111.
10 I use the term “unrestricted exploitation of intellectual property” to explain the strong and
exhaustive control of corporations in exploiting their intellectual products. In practice, many
corporations have applied various patent strategies to block the creativity of others, such as
blocking, fencing, surrounding, blanketing, and so forth. (See: Granstrand, O., 1999, See also: Notes:
242-246). In improving competitive capabilities, corporation have used intellectual property as an
instrument to protect their monopoly rights by blocking the creativity of others. This practice has
not only been expanded into neutral or instrumental areas, but also to sensitive and fundamental
areas, such as food, health and education.
11 The gap in information and technology between the industrialized and developing countries is
indicated by the accumulation of essential research activities in a few gigantic corporations in
developed countries. Over 90 percent of scientists and researchers work in industrialized countries,
and over 90 percent of their activities are concentrated on research for the ‘rich’ world and on
converting their findings into protected technical processes. For this disparity phenomenon, See:
Club of Rome (1976), Note 407; Nanyenya-Takirambudde, P., 1980, Technology Transfer and
International Law, Praeger Publishers, New York, at 5; OECD (1970); OECD (1984); UNDP (1999);
World Bank (1999) Knowledge for Development, World Development Report 1998/99, Oxford
University Press for the World Bank, Washington D.C.; Meir Perez Pugatch, 2004, The International
Political Economy of Intellectual Property Rights, Edward Elgar; Granstrand, O., 1999, the
Economics of IP towards Intellectual Capitalism, Note 8; Stiglitz, J.E., 2004, “Towards A ProDevelopment and Balanced Intellectual Property Regime,” paper presented at the Ministerial
Conference on Intellectual Property for Least Developed Countries, WIPO, Seoul, 25 October 2004,
available
at:
http://www2.gsb.columbia.edu/faculty/jstiglitz/download/2004_TOWARDS_A_PRO_DEVELO
PMENT.htm, retrieved on: 16 June 2006; Maskus, K.E. and Reichman, J.H., 2005, eds., International
Public Goods and Transfer of Technology under a Globalized Intellectual property, Cambridge University
Press.
8
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respect, the Agreement on Trade-Related Aspects of Intellectual Property Rights
(TRIPs) is the most controversial international intellectual property convention.12
Drahos identifies three lines of criticism aimed at this convention. First, is that it
was the product of duress (undue influence) by powerful states against weak
states rather than a bargain struck by equal sovereign parties.13 The second line of
criticism is that TRIPs is part of a hard bargain in which developing states received
very few reciprocal gains.14 A third line of criticism focusses on the adverse
consequences for developing countries of implementing the TRIPs agreement.15
The debate over the impact of TRIPs standards on access to essential resources for
the sustainability of collective life, such as access to food, health and education is
one example of this type of criticism.16 Clearly, each of those criticisms
demonstrates the manoeuvres of TRIPs-sponsor countries in manipulating socioeconomic life.17

Peter Drahos and John Braithwaite, “Intellectual Property, Corporate Strategy, Globalisation: TRIPs
in Context”, 20 Wis. Int'l L.J. 451, 2001-2002.
13 A great deal of literature illustrates the role of private sector actors in shaping the intellectual
property regime –TRIPS-. See. Drahos, P., “Global Property Rights in Information: The Story of
TRIPs at the GATT”, 13 PROMETHEUS 6 (1995); Susan K. Sell, “Intellectual Property Protection
and Antitrust in the Developing World: Crisis, Coercion, and Choice”, 49 INT'L ORG. 315 (1995);
Michael Ryan, Knowledge Diplomacy: Global Competition and the Politics of Intellectual Property, the
Brookings Institution, Washington, 1988. There is a growing body of literature on the negotiations
themselves. See: Julie. Cross & Jessica A. Wasserman, Trade-Related Aspects of Intellectual Property
Rights, in Terence P. Stewart (ed.), 1993, THE GATT URUGUAY ROUND: A Negotiating History
(1986-1992); Daniel Gervais, The TRIPs Agreement: Drafting History and Analysis. London, Sweet and
Maxwell, 1998.
14 The economic gains of the standards contained in TRIPs are most likely to be captured by
companies committed to radical innovation and with large economies of scale. It was generally
recognised that not many countries in the world have robust valleys of innovation like Silicon
Valley in the US. So the benefits of TRIPs remain something of a distant promise to most
developing countries. For the impacts of TRIPs patent changes on international flows of economic
activity for selected countries (millions of 1995 dollars), see: Keith E. Maskus, Intellectual Property
Rights and Economic Development, 32 CASE W. RES. J.1NT'L L. 471, 503 (2000). Indian commentators
have especially developed this line of criticism especially. See VR Krishna Iyer et al., Peoples'
Commission On GATT, Centre for Study of Global Trade System and Development (New Delhi,
1996).
15 For a general discussion of the costs and benefits, see The TRIPs Agreement and Developing Countries,
UNCTAD, United Nations, New York and Geneva, 1996.
16 Regarding access to essential medicines, NGO actors such as James Love of the Consumer Project
on Technology, MSF and Oxfam have done the most in developing the evidence and developing
this line of criticism.
17 For example, the use by the U.S. of its trade enforcement mechanisms (section 301 of its Trade Act
of 1974 and the Generalized System of Preferences under Title V of that Act) against developing
countries was triggered in many cases by petitions by U.S. companies or business organisations. By
way of an example, the section 301 action initiated by the USTR against Indonesia in 1988 was in
response to a petition brought by the Pharmaceutical Manufacturers Association (PMA). The PMA
also filed a petition in 1987 and 1988 against Brazil and Argentina, repectively, on the issue of
patent protection that triggered an USTR investigation. The details of these and other petitions are
available from the USTR website, at http://www.ustr.gov. In detail, we can see the process of the
legislation being reformed in Indonesia. See also: Elisabeth Uphoff, 1990, Intellectual Property and US
Relations with Indonesia, Malaysia, Singapore, and Thailand, Cornell South East Asia Program; See also:
Michael P. Ryan, 1998, Knowedge Diplomacy: Global Competition and Politics of Intellectual Property,
Brookings Institution, at 186.
12
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Some authors have signified that the exclusive nature of intellectual
property suffers from internal logic.18 So, first, exclusivity creates self-interest. In a
market context, intellectual property rights create distinctive kinds of
opportunities. Then, rational self-interested actors take those opportunities. By
doing so, they defeat the social interest that provided the justification for having
the rights in the first place. This inconsistency is caused by what Drahos called the
“danger of the inner logic” of the exclusive right.19 Consequently, the articulation
of capitalist’ interests without an appropriate legal framework may ignore and
threaten the public interest which is one of the constitutional reasons20 for
justifying the existence of intellectual property rights. Not surprisingly, the
difficulty in accessing IT becomes more widespread where right owner groups
control the optimization, protection, distribution and utilization of IT, either at the
policy, legislative21 or practice level.22
See: Drahos, P., A Philosophy of Intellectual Property (1996), at 119; Edwin C. Hettinger has provided
an insightful critique of the main arguments used to justify intellectual property. He begins by
mentioning that intellectual products are social products. This means that an intellectual work does
not exist in a social vacuum. See: Hettinger, Edwin C. Winter, 1989, “Justifying Intellectual
Property,” Philosophy and Public Affairs 18(1):31-52. See also: Ricketson, Sam., 1992, “New Wine into
Old Bottles: Technological Change and Intellectual Property Rights”, Prometheus 10(1):53-82; Adam
D. Moore, “A Lockean Theory of Intellectual Property”, Hamline Law Review, (Fall 1997) 21: 65-108;
Committee on Economic, Social and Cultural Rights, United Nations, Geneva, 29 November 2001,
par. 4 (E/C.12/2001/15). See also: Note 401.
19 The danger of inner logic is a phrase used by Drahos to express the paradox in the existence of
exclusive rights to property. He refers to the history of the existence of personal property, which
laid down the foundation for property rights, including intellectual property rights. Drahos
maintains that the existence of personal rights or exclusive rights are voluntarily approved,
endorsed and validated by public consciousness. In this respect, the public approval or
endorsement has opened up new opportunities for the owners to exploit them. When this
opportunity is linked and exploited by capitalist or personal interests, without any limitations, it
may threaten and damage the public interests that endorse the existence of personal rights or
exclusive rights. Clearly, exclusivity should be re-examined in order to avoid a tension or a clash
with the public interest and the social function. See: Drahos, P., A Philosophy of Intellectual Property
(1996), at 119.
20 The Indonesian Copyright and Patent Acts emphasise the public interest as one of the main reasons
to introduce those acts. In addition, the Indonesian Copyright Act 2002 has regulated public
interest under Arts 14, 15, 16, 17, and 18. Likewise, other countries, even developed countries i.e.
the U.S., also stipulate the public interest as one of main considerations in enacting intellectual
property law. The US Constitution empowers Congress to promote the progress of science and
useful arts. Clearly, even though the US Patent Law is based on utilitarian reasoning, it should be
devoted to promoting the progress of science and the useful arts in the general public interest. See:
Article 1 Section 1 Clause 8 of the Constitution. This notion also matches the UDHR, ICESCR,
ECHR, and the Indonesian 1945 Constitution that stipulate some access to intellectual works as part
of fundamental rights. See: UDHR, Art. 27; ICESCR, Art. 15. 1 (c).
21 For example, at the policy and legislative level in the pharmaceutical industries, Graham Dutfield
has identified that Germany, Switzerland, France and Britain designed their patent law with
respect to the patenting of products and processes and were deeply influenced by the strengths of
their respective chemical industries. See: Graham Dutfield, “Is the World Ready for Substantive
Patent Law Harmonisation?” in Drahos, P., 2005, Death of Patents, Perspectives on Intellectual Property
Law and Policy, Queen Marry Intellectual Property Institute and Lawtext Publishing Limited,
London.
22 At a practival level, patent-based cartels are most strongly present in the chemical and
pharmaceutical fields. Over two or three decades, Drahos and Braithwaite noed that
the cartels
involved German companies (IG Farben, Bayer, Badische, Kalle, and Hochst), Swiss companies
(Ciba, Sandoz and Geigy), the British company ICI and the American Du Pont and the National
18
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Again, due to the absence of an appropriate legal framework for
maintaining a balanced relationship between the individual or group and public
interests, the spirit of explotation allows and even strengthens individual or group
readiness to put the public interest to one side. The above description
demonstrates the structural difficulties in appropriately utilizing intellectual
property to fulfil and protect peoples' interests in optimising IT. In the context of
the dissemination and utilization of IT, the ‘weakest link’23 is likely to be the
unrestricted exploitation of exclusive rights in an IP regime. Now, under the
TRIPs agreement, the strong exploitation of exclusive rights brings about disparity
and an inappropriate optimisation of IT.24 Recently, the US has started to impose
an extremely high standard of IP protection25 so as to bring Indonesian IP laws
into line with US national IP laws.26

Aniline Chemical companies. These right owner groups, i.e. corporations, experienced a period of
enormous expansion based on the supra-normal profits they obtained by means of the patent
system. However, the profits of each individual company tended to come from only one or two
drugs. For example, in 1960 teramycin and tetracyn accounted for 33% of Pfizer's sales;
chloramphenicol accounted for 45% of Parke Davis' sales and Merck saw Divril account for 39% of
its sales. For an excellent account, see Peter Temin, Technology, Regulation, and Market Structure, 10
BELL1. ECON. 429, 442 (1979). When these patents ran out, the companies would be cast back into
competitive markets. See: Peter Drahos and John Braithwaite, “Intellectual Property, Corporate
Strategy, Globalisation: TRIPs in Context”, 20 Wis. Int'l L.J. 462, 2001-2002
23 Theoretically, this term ‘the weakest link’ relates to the Theory of Constraints that likens each
system (company) to a chain, or a network of chains. This theory assumes that in any chain there is
one weakest link which limits the performance of the entire chain. This weakest link is the system's
constraint. See: Dettmer, William H., Goldratt's Theory of Constraints: A Systems Approach to
Continuous Improvement, ASQ Quality Press, 1997; See also: Dettmer, William H., “Theory of
Constraints: A System-Level Approach to Continuous Improvement”, available at:
http://www.rogo.com/cac/dettmer1.html. I use this term to articulate the unrestricted
exploitation of the exclusive right as the most serious obstacle to achieving the ideal goal (for
constitutional reasons) of an intellectual property system, such as improving creativity,
productivity and protecting the public interest and social function. Most national intellectual
property legislation stipulates creativity, productivity, social benefit and public interest as the main
consideration of the Acts. See: Note 20.
24 The TRIPs Agreement is deemed to be a protectionist legal infrastructure to promote monopolistic
practices and profits, and almost exclusively benefits developed countries. Further, the agreement
has no instrument to protect public interests, particularly for poor people or weak parties. Related
to public health issues, Shah mentioned several points: (i) TRIPs prevents the imitation of products
even though this would allow further competition and better prices for drugs (generic drugs) and
other products; (ii) The effect of the 20-year period of patent protection has denied others from the
possibility to develop cheaper alternative products; (iii) Technology transfer is prevented; (iv) Some
guardian provisions, such as compulsory licensing and parallel importation do not work effectively
as many nations have faced US pressures and threats when they have used these measures; (v)
TRIPS, WTO and general international trade-related agreements only take commercial interests
into account, not public health needs. See: http://www.twnside.org.sg/title/ twr120a.htm
25 The IP standard proposed by the US goes beyond the minimum standard of protection required by
the Trade-Related Intellectual Property Rights (TRIPs) agreement, which in itself is already highly
regarded and represents the standard associated with developed nations, also known as the TripsPlus. See: Noff, M. (2001), TRIPs , PCT and Global Patent Procurement, The Netherlands: Kluwer Law
International. See also: Correa, C.M., (2004) ‘Bilateral Investment Agreements: Agents of New Global
Standards for the Protection of Intellectual Property Rights?’, GRAIN, available at:
http://grain.org/briefings/?id186 , retrieved on: 24 January 2005.
26 Under the forthcoming US-Indonesia free trade agreement (USIFTA) negotiations, Intellectual
Property Rights (IPR), particularly in the field of copyright and patent, are likely to be one of the
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For that reason, the exclusive rights principle in intellectual property should
be re-examined in order to create an ideal and proportional legal framework for
the greatest benefit of mankind. In this case, how can one explore an ideal
alternative approach in bridging the right to profit and public interest or how can
the exclusive right be transformed into the greatest benefit of the people? The idea
is that this dissertation will re-examine and elaborate the existence and the
implication of exclusive rights in Indonesia. In re-examining and elaborating the
exclusive rights principle, I will introduce an Indonesian perspective and employ
an ideological and paradigmatic view from the Pancasila as the Grand Norm in
Indonesia.
1.2. Thesis
This study focuses on academic efforts to find an appropriate regulatory
model to develop legal protection for the optimization of IT under the IP regime
for the greatest benefit of all people. This study has been sparked by the failure of
the existing legal framework to address conflicts of interest between private
enterprises and the public in controlling and exploiting exclusive rights.
Admittedly, the exclusive right is principally aimed at protecting the interest of the
individual (the inventor or creator) who actualizes his existence and potential. To a
certain extent, the exclusive right given to authors or inventors may stimulate the
production and dissemination of creativity and productivity (literary, artistic,
science and technology works) under free market conditions, as well as promoting
certain cultural policies.27 However, the ideal goal and rationales of the
intellectual property right have been manipulated by a few gigantic
corporations. They use and exploit the exclusive right as the main instrument to
accumulate the interest of right holders that may threaten the public interest,
particularly in essential fields of human life, such as food, health and education. At
a time when millions of people are being deprived of basic rights to health, food
and education, and inequality is growing, this question challenges the role of
intellectual property law in bridging the gap as well as protecting the public
interest. One effort that can be used to brigde the gap and to protect the public
interest is a re-examination and reappreciation of the nature and exploitation of the
exclusive right concept for creating an appropriate IP regime. For that reason, this
research formulates several specific objectives:
(i) To re-examine the existence and exploitation of the exclusive right principle
in the creator and inventor doctrine.
(ii) To discuss and analyse patterns of policy (external and internal aspects) in
regulating, including protecting and managing the distribution and the
exploitation of information and technology in Indonesia.
(iii) To analyse and examine some significant internal norms of the copyright
and patent regimes in guaranteeing just protection and equal access to
information and technology through contracts for the transfer of technology
in Indonesia.
most sensitive issues. See also: Soesastro, H., Toward a U.S. Indonesia Free Trade Agreement, CSIS
Working Paper Series No. WPE 085, CSIS, Jakarta, 2004, at 23
27 See: Grosheide, F.W., 2001, “Crossing Borders: Convergence in the Fields of IPRs, in Ninth
Annual Conference on International Intellectual Property Law and Policy, Fordham
University Scchool of Law, at 3.
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(iv) To discuss and to explore a legal framework for optimising information and
technology so that the public interest is protected, i.e. public access to
intellectual products in essential fields of life, such as food, health, and
education in Indonesia.
In order to achieve the above objectives, this dissertation must address the
following significant questions:
1. Why does the creator and inventor doctrine (the exclusivity principle in
intellectual property rights) create a gap in accessing and utilizing intellectual
products, such as information and technology?
2. Why should the distribution and exploitation of intellectual products –
information and technology, particularly in the field of rights to food, rights
to health, and rights to education, be properly protected and managed based
on public interest principles?
3. What is the impact of the creator and inventor doctrine on the Indonesian
intellectual property law system, particularly the copyright and patent
regimes, in technology transfer?
4. How does the appropriate legal framework in the Indonesian copyright and
patent laws and the appropriate contract law for the transfer of technology
provide a good opportunity for Indonesians to access information and
technology (particularly in their essential daily lives), which is one of their
fundamental rights, as is the right to food, agriculture, health and education?
To elaborate the above research questions, this dissertation formulates some
basic assumptions or hypotheses: (i) the implementation of the exclusive rights
principle in intellectual property will widen global disparity, which in turn
threatens the public interest; (ii) a failure to implement intellectual property laws
in Indonesia emanates from philosophical, legal, and cultural reasons, and this is
implied in the Indonesian societys’ capabilities in accessing, using and optimising
information and technology; (iii) through an appropriate copyright and patents
regime, Indonesia can improve the optimization of information and technology for
the greater benefit of the majority of the population. To test the above hypotheses,
this dissertation will use legal analysis, without ignoring philosophical, cultural,
and socio-economic analyses.
Studying general law principles in regulating the utilisation of information
and technology for the greatest benefit of the people has philosophical, theoretical
and practical advantages.28 This philosophical and theoretical discussion may
contribute to understanding law proportionally, to develop legal science and to
strengthen the appropriate legal framework, particularly in copyright and patent.
A more specific advantage is that this dissertation will try to provide systematic
information when reconstructing a suitable regulatory model for optimising IT so
as to protect the public interest and maximise the greatest benefit for the greatest
number of people, particularly in Indonesia.

28

Understanding legal principles can help people not only to apprehend the real and true meaning of
the text of a regulation, but also to improve their skills in implementing them at the practical level.
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1.3. Research Method
This type of research refers to normative legal research (basic research in legal
science) by using historical-philosophical analysis, and normative analysis
approaches. The data have been collected through an extensive and intensive
review of the literature, covering primary, secondary, and tertiary legal materials,
such as acts, juridical documents, contracts, memoranda of understanding (MoU),
books, journals, reports, research results, news and other related information.
The first step is to explore the literature concerning philosophical and
theoretical aspects of the authority of the state, the community and individuals in
controlling information and technology, as well as several basic concepts
concerning the public interest and the social function of IT. The philosophical
discussion is directed towards three main points: (i) the ontological aspect of the
law that relates to morals; (ii) substantial aspects of equity, equality, justice,
freedom; and (iii) the teleological aspect of the law29, which relates to the concept
of interests.30 Teleological interpretation will focus on the text of acts and their
elucidation. In doing so, this research uses an official, analogous and restrictive
interpretation. It will then examine the state of the art and the implementation of
copyright and patent regimes, particularly to distribute information and
technology through contracts for the transfer of technology. Then, the second step
is to construct a relationship between general legal principles and policy in
determining the correct strategy in optimising the utilization of information and
technology based on the public interest and the social function for the greatest
benefit and welfare of the people.
To have a proper appreciation of the transfer of technology, this research
will consider developed and developing countries’ experiences in regulating
technology transfer. To elaborate this, this research, through a comparative

This teleological aspect of law using interpretation very much relates to the concept of Interessent
Jurisprudenz proposed by Philip Heck. Philip Heck maintained that interest is one of the main
factors of legal norms. The interest fundamentally underlies (kausale interessen) the emergent norms
covering material, nationality, ethical and religious interests. The interest covers two purposes
which are (i) the measurement of values (waarderings maatstaf), and measurements based on law
(juridische waardering). The discussed interest in this context refers to the legal interest (rechtsbelang).
The legal interest is a legal need (rechtsbehoeften) which both emerges, exists, and develops in legal
society. To understand it, it requires a teleological interpretation. Through this interpretation, one
can identify which legal interest forms the basis of law or the purpose of the legislator, and what
are the main reasons for considering certain interests to be a legal interest. See: H.J. van EikemaHommes, 1972, De Elementaire Grondbegrippen der Rechtswetenschap: Een Juridische
Methologie, Kluwer Deventer, at 462 et.seq. in Ronald Z. Titahelu, Penetapan Azas-azas Hukum
Umum dalam Penggunaan Tanah untuk Sebesar-besar Kemakmuran Rakyat (Suatu Kajian Filsafati dan
Teoritik tentang Pengaturan dan Penggunaan Tanah di Indonesia, Disertasi, Program Pasca Sarjana,
Universitas Airlangga, 1999, at 74-75.
30The legal analysis of an interest is combined with the conceptual framework of Apeldoorn who
classified interests into: (i) individual and society interests; and (ii) ideal and material interests.
Thus, there are four main interests: (i) individual-ideal interest; (ii) society-ideal interest; (iii)
individual-material interest; (iv) society-material interests. Apeldoorn did not recognise the
objective interests. Interests are the thought results of leading thinkers; and subjective
considerations of political programmes accumulated with either social, economic, religious, moral,
and ethical aspects. See: L.J. van Apeldoorn-bewerkt door P.van Dijk, Van Apedoorn’s Inleiding tot
de Studie van het Netherlands Recht, W.E.J. Tjeenk Willink, Zwolle, achttiende druk, 1985, at 11
et.seq. in Ronald Z. Titahelu, 1999, at 75.
29
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study,31 will identify and analyze significant similarities and differences between
developed32 and developing countries’ intellectual property regimes33. In this
context, this research will pay attention to the intellectual property regime and
traditions at the level of legal systems, which covers the substance,34 structure,35
and culture of law; 36 as well as its implications for IT. Finally, this research will
offer some strategies to construct an appropriate legal framework for optimising
the utilization of IT for Indonesia.
1.4. Terminology and the Scope of the Research
The title of this dissertation aims to provide an umbrella, which covers the
academic activities stipulated in the objectives of this research37. All terminologies
in this dissertation deal with intellectual property terms. The main issues focus on
legal protection systems for optimising information and technology under the
This comparative study will emphasise legal issues without ignoring other non-legal issues, such as
cultural, social, political and economic aspects. A comparative analysis may make us less
ethnocentric. It broadens our horizon and makes us potentially more enlightened. It may touch
upon the world legal system which relates to the existing norms and its philosophical background.
See: DLF’s Comparative Methode Class, “Few Good Reason to study Comparative Methods”,
available at: http://poli.haifa.ac.il/-levi/why.html, Retrieved on: 20 February 2005.
32 The United States, the European Union countries, and Japan as developed countries have a longer
and stronger tradition than Indonesia in developing intellectual property law. Recently, the United
States and the European Union and Japan have had a strong influence and contribute to the flows
of technology transfer in the Asia Pacific region. They are highly industrialized nations and major
economic forces in the world community. See: Finnegan, M. B., Toyosaki, K and Conlin, David G.,
1977, “A Comparative Study of the Patent Laws of the United States and Japan”, in Doi, Teruo and
Shattuck, Warren L., 1977, Patent and Know How Licensing in Japan and the United States,
University of Washington, at 3. Thus, it is relevant to learn from those developed countries’
experience in using the IPR regime as the main instrument to develop intellectual products.
33 Zweigert notes that in comparative law we need to consider various elements that influence legal
creation. In detail, it is necessary to identify and determine relevant elements that will be compared
and contrasted, to describe significant similarities and differences, and to conclude the analysis.
See: Konrad Zweigert and Hein Kotz, 1998, An Introduction to Law, 3rd Ed, translated by Tony Weir,
Oxford, at 36; See also: Teaching Comparative Law, available at: http://www.ejcl.org/64/art644.html.retrieved at 20 February 2005; H. Patrick Glenn, “Aims of Comparative Law” in Jan M.
Smits, Elgar Encyclopedia of Comparative Law, Edward Elgar Publisher, 2008, at 57-65.
34 The substance of law that refers to “... the actual rules, norms, and behaviour patterns (customs or habits)
of people inside the system.” This definition indicates the meaning of a broader legal substance for
formal norms systems (formelle normenstelsel). In this case, Friedman refers to patterns of social
behaviour, and other social norms, including social ethics such as the truth and justice principles.
See: L.M. Friedman, 1984, American Law: An Introduction, W.W. Norton & Co., New York, at 6
35 Lawrence M. Friedman indicates the legal structure as a skeleton or framework, the durable part,
which gives a kind of shape and definition to law as a whole. In detail, Friedman elaborates several
elements of the structure of a legal system, such as: the number and size of courts; their jurisdiction
(that is, what kind of cases do they hear, and how and why); and modes of appeal from one court
to another. Structure also means how the legislature is organized, how many members... , what a
president can or cannot (legally) do, what procedures the police department follows, and so on. See:
Lawrence M. Friedman, 1984, at 5–6.
36 Legal culture, which is defined as ... people’s attitudes toward law and legal system their beliefs,
values, ideas, and expectations. . . The legal culture, in other words, is the climate of social thought
and social force which determines how law is used, avoided, or abused. Without legal culture, the
legal system is inert, a dead fish lying in a basket, not a living fish swimming in its sea. See:
Lawrence M. Friedman, 1984, at 6.
37 See: Section 1.2. of the Research Objective of this dissertation.
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intellectual property regime. The term information refers to any intellectual
products stemming from a human intellectual activity in the field of art, literature
and science, which is protected by copyright law, while the term technology refers
to any intellectual product derived from a human intellectual activity in the field
of technology, which is protected under patent law. Thus, this study will be
mainly limited to copyright and patent issues, particularly in Indonesia. The
terminology covers public policy and regulatory models in copyright and patent to
create, to protect and to preserve a just and conducive atmosphere allowing any
legal subjects (people or legal entities) to optimize38 intellectual property products,
particularly essential IT.
1.5. Structure of the Study
The structure of this research consists of six chapters. Chapter 1 describes
and discusses the “big picture” of this thesis, which emphasises the importance of
a balance between the exploitation of exclusive rights and the protection of public
interests. It requestions the implementation of the intellectual property regime that
has been trapped in an unfinished struggle between public interest and exclusive
rights. In this sense, many corporations not only practice unrestricted exploitation
of IPR, and obstruct the creativity and productivity of the public, but they also
tend to expand the scope of IPR protection into some pivotal objects that are highly
needed by people in order to survive. For example, patenting life forms may
impact on public interest and essential life in health and food. This chapter
elaborates the objectives, justification and theoretical framework of this research.
Next, chapter 2 will re-examine the existence of the creator and inventor
doctrine that has been manipulated to accumulate and to protect corporations’
interests concerning property. This chapter will discuss the epistemological shift in
validating the existence of the doctrines from time to time. For that reason, it will
elaborate the existence of the copyright and patent doctrines, the nature of
exclusivity, and property rights through historical analysis.39 This discussion will
cover: (i) the basic concept, the philosophical basis (the justification and rationale),
and the rules, the anatomy and the mechanisms of intellectual property; (ii) the
ethical and legal relationship between intellectual property, rights, the state,
society, and the individual. This chapter will also discuss the strong influence of
positivism, and utilitarianism in validating the existence of the modern intellectual
property regime.40 This can be seen from the designed international conventions,

Optimise refers to optimization which is defined as an act, process or methodology for making
something (such as a design, system or decision) as fully and perfectly functional or effective as
possible. The term “optimise” is defined as an effort to make something as perfect, effective, or
functional as possible. See: Britanica encyclopedia, Merriam Webster.
39 In this context, this dissertation will discuss some concepts and the existence of rights, ownership,
and property, particularly in information and technology (intangible rights) and their impact on the
optimisation of IT. At a practical level, this chapter will also discuss and analyse the
implementation of the TRIPs Agreement, and link it to the history of the TRIPs Agreement and its
relation to capitalism.
40 The utilitarian argument pre- supposes that we should choose laws and policies that maximize
“wealth” or “utility.” Thus, wealth is optimized, or at least increased, by granting copyright and
patent monopolies that encourage authors and inventors to innovate and create. See: Tom G.
Palmer,
1990,
‘Are
Patents
and
Copyrights
Morally
Justified?:
The
38
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TRIPs and bilateral agreements (FTA) that impact on the sustainability of collective
life. Therefore, this chapter will discuss (iii) the public interest, social function, and
human rights issues in copyright and patent law.
Then, in chapter 3, this dissertation will analyse the problem and impact of
the intellectual property regime on Indonesians. It will discuss the core problem of
the failure of intellectual property implementation in Indonesia covering its
substance, structure, and culture as well as its implication. Prior to a detailed
discussion of the intellectual property regime in Indonesia, this chapter will briefly
discuss the external and internal influences of the development of Indonesian
copyright and patent law from the colonial era to the periode of its reformation.
Then, this discussion will be followed by an analysis of the failure of the TRIPs
Agreement in being fully implemented in Indonesia.41
Next, chapter 4 will provide a legal analysis of the contract for the transfer
of technology under the Indonesian intellectual property regime. It covers the role
of contracts in the distribution of IT; issues relating to fundamental problems in
contracts, and their impact on public access to food (agriculture), health (essential
medicines), and education.42 This chapter argues that due to the strong influence
and control of capitalism, the stronger parties find it relatively easier to influence
and determine the content of the contract for the transfer of technology.
Consequently, the influence and interest of the stronger parties may surpass some
fundamental norms such as the national interest, the social function and the public
interest. This is the result of the weaknesses of national regulation on technology
transfer. Under the doctrine of freedom of contract, the unrestricted exploitation of
the exclusive right in IT has been transformed and translated into various
restrictive business practices clauses, which are inserted into a contract for the
transfer of technology. In practice, the embodiment of restrictive business practices
can be seen in: (i) pre-contract; and (ii) contract stage. While, the impact of
restrictive business practices can be seen in (iii) the post-contract stage which will
discuss the problems and the risk of the contract for the transfer of technology.
Thereafter, chapter 5 will make an effort to strengthen the Indonesian legal
framework in optimizing the creation of intellectual products for the public
interest, i.e. essential life, such as food, health, and education. It emphasises the
use of substantial regulations under copyright and patent laws for protecting the
public interest such as the compulsory licence, parallel imports, patent revocation,
fair use and governmental use. In addition, it will also recommend using the
Indonesian Anti-Monopoly Law for drafting the contract for the transfer of
technology by means of a licence. Then, the next sub-chapter will concentrate on
the ideal rules which govern the exploitation of IT through contracts for the
transfer of technology in Indonesia. For that purpose, this chapter will propose
two regulatory models: (i) a tailor-made creator and inventor doctrine for
Indonesia (a Pancasila-based intellectual property regime) that could be
Philosophy of Property Rights and Ideal Objects’, Harvard Journal of Law and Public Policy, Vol.13,
No.3., at 820–21.
41 Substantially, it will discuss: (i) some significant factors behind the failure of intellectual property
laws to be accepted in Indonesia, either legally or culturally; (ii) some problems underlying the
implementation of IP laws in Indonesia, and (iii) some possible solutions to the problems.
42 The discussion and analysis will touch upon certain issues: legal and practical problems; the
national interest in the Patent Act and contracts; monopolies and the public interest.

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

26

implemented at pre-grant level; and the constitutionalisation of intellectual
property laws and contracts that could apply at post-grant level. Finally, chapter 6
will provide a summary of the conclusions of the research which should be
dedicated to answering the questions posed by this dissertation and it will be
completed by some relevant recommendations.***
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CHAPTER II. THE LIMITS OF THE CREATOR AND INVENTOR
DOCTRINE AS A BASIC LEGAL FRAMEWORK IN EXPLOITING
INFORMATION AND TECHNOLOGY
2.1. Introduction
This chapter will discuss the limits of the creator and inventor doctrine
perceived as a fundamental issue influencing the exploitation of information and
technology (hereinafter IT). This study demonstrates some weaknesses or fragile
aspects of the creator and inventor doctrine as an absolute foundation by which to
validate the exploitation of exclusive rights in IT. Therefore, the doctrine cannot be
viewed as being the only final ground for granting the exclusive right to the
creator and inventor, because it is still debatable due to its incoherence and
inconsistency at: (i) a conceptual, i.e. philosophical and normative, reason; (ii) a
policy and regulative reason; and (iii) a practical implementation reason.
Based on the above conceptual reason, i.e. a philosophical and normative
reason, this dissertation argues that the internal elements of the creator and
inventor doctrine are not coherent. It is intricate to improve creativity, productivity
and welfare for collective life or the public43 by providing absolute exclusive rights
and monopoly positions to the creator and inventor (individuals and
corporations). Collective creativity cannot be developed by monopoly. Ideally, it
should be developed and supported by cooperation.
Recently, disparities, difficulties and conflicts of interest in accessing IT that
may result in the tragedy of the anti-commons have requestioned the capacity of
the exclusive rights in stimulating creativity, productivity and the welfare of
society. Theoretically, it has been recognised that the granting of exclusive rights
based on a natural law argument is not only aimed at protecting individual
dignity44, but also at stimulating and improving the creativity and productivity of

This notion stems from the incentive theory, which argues that patent rights or copyright will
encourage creativity, invention or creation. It is a fundamental form of argument used to justify the
creation of intellectual property, i.e. copyright and patent. See: Considerations of the Indonesian
IPR regulations, such as the ICA 2002 and the IPA 2001.
44 The idea of a natural right of property was one crucial premise in John Locke’s rejection of the
absolute authority of Kings. For Locke, qualifying property as a natural right was not an end in
itself, but a means of curtailing the power of absolutist monarchs. See: J. Seignette, Challenges to the
Creator Doctrine, 1994, at 23. In France, ideas were not legally considered property during the
eighteen century. Ideas were gift from God, revealed through the writer. The power to determine
God’s knowledge and thus who enjoy the privilege of it’s jouissance belonged to God’s first
representative on earth, the King and his administration. It was by the King’s ‘grace’ and ‘pleasure’
that authors or publishers might materially to to exploit the dissemination of ideas. See: Carla
Hesse, ‘Enlightenment Epistemology and the Laws of Authorship in Revolutionary France, 177771793’, Representations, No. 30, Special Issue: Law and the Order of Culture (Spring, 1990), at 109; Carla
Hesse, 1989, Reading Creatures, at 473-474. In line with Seignette, Hesse put two historical
momentums of the legal inventions of individual that are (i) the Declaration of the Rights of Man in
1789, and (ii) promulgation of the Napoleaonic Code in 1804. The two constitutive acts gave
positive legal content and power to the notion of the individual in modern France. Most
importantly, the two legislative acts were accompanied by the invention of the legal fiction of the
author as a right-bearing individual with the law of 19 July 1793, which proclaimed “the
Declaration of the Rights of Genius”. This law, for the first time acknowledged the author’s claims
43
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the people. Unfortunately, due to the absence of an ideal legal framework, many
corporations try to shift and even to manipulate the ideal goal of exclusive rights.
Through monopoly rights, large corporations have an extremely wide degree of
liberty to control and to accumulate their interest. The weaknesses of IP legal
constructions are a result of the absence of a meta-norm in the IP regime, which
functions to limit the unrestricted exploitation of exclusive rights. Many theoretical
frameworks and arguments, such as natural law, reward by monopoly, the
monopoly-profit- incentive, and exchange for secrets theories have been developed
to justify the existence of the exclusive rights in IP. Most of them demonstrate
incoherence between the internal norms of IP. One of the most recent debates
relates to the human rights paradox in intellectual property.45 In this respect,
Grosheide warns us about the limitation of human rights in controlling or limiting
intellectual property implementation, because human rights, as well as social
function and public interests, are external values or external norms of the IP
regime.46 Those debatable IP theories will be elaborated in section. 2.2.2. on
Justification of intellectual property rights.
Turning to the policy, the historical development of intellectual property
does not square up with the ideals of IP, which must protect and improve
creativity, productivity, and public welfare. The economic theory of public choice
argues that legislation is essentially a market process in which legislators and
interest groups do business in a way that sees the public interest being
subordinated to private interests.47 As a result, the embodiment and
implementation of IP ideals becomes more difficult, indeed it even worsens and
threatens public interest. At the national level, in many developing countries, such
as Indonesia or India,48 this study shows that certain powerful elites use their
privileges and influences to obtain economic benefits for themselves.49 An
upon their texts as a ‘property right’and serves as the basis of publishing in France to this date. See:
Carla Hesse, 1989, Reading Creatures, at 474.
45 This issue was discussed at an international Conference held by the Centre for Intellectual
Property, Law Faculty, Utrecht University in July 2006. This conference tried to find boundaries in
intellectual property and human rights. Some significant issues discussed in that conference are
whether intellectual property rights should subordinate to human rights or whether they must be
interpreted as complementary components. This result is extremely important to develop an
appropriate appreciation of the direction of utilizing intellectual property rights.
46 It is important to note that Prof. Grosheide’s comments must be seen as stimulating other legal
scholars to find a third way that may integrate and accommodate various interests, either private,
economic, social or public. In order to ease this tension, by adopting a technical legal approach we
need to design and create an appropriate legal framework to integrate and accommodate public
and private interests for maintaining and guaranteeing the sustainability of collective life.
47 For an introduction to the economic literature, see: I. Mclean, Public Choice, Oxford University Press,
Oxford, 1991; D.A Farber, and P.P Frickey, Law and Public Choice, University of Chicago Press,
Chicago, 1991.
48 Drahos identified a great deal of fine speech-making from Indian parliamentarians concerning the
inequity of TRIPS, the new imperialism of knowledge as well as complaints by the generic
pharmaceutical industry about the impact of TRIPs on the prices of medicines. But there were no
real plans or strategies aimed at resistance. In any case, the Indian political elite had quietly decided
to hitch their cart to the glowing star of US hegemony. See: Drahos, P., “Cities of Planning and
Cities of Non-Planning: A Geography of Intellectual Property,” Cultural Intelligence, World
Information, 15 July 2006, available on: http://world-information.org/wio/readme/992003309/1154965104.
49 The persisting ignorance of developing countries, including Indonesian policy makers and socalled experts in Indonesia that the forms and scope of IP need to be congruent with the level and
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incoherent embodiment of ideals into regulations derived from a collective failure
to find a just and appropriate solution in managing the conflict of interests
between the private and public sector.
Then, we have a practical and technical reason to the incoherent
embodiment: the implementation of the creator and inventor doctrine may involve
ambiguity. Wendy Gordon mentions that the ‘property’ portion of the ‘intellectual
property’ label has caused practical as well as conceptual difficulties.50 Too many
courts have assumed that all things called ‘property’ should be treated similarly,
thereby ignoring the important physical, institutional, and statutory differences
that distinguish intellectual ‘property’ from property of tangible objects. For
example, it has become standard in the study of IP to note that copyright and
patent reflect a balance between two effects on society: (i) providing incentives to
authors and inventors, and (ii) providing access to members of the public, both as
consumers and as potential new authors and inventors who need to copy in order
to implement their own creativity and skill. The first goal (incentives) is served by
giving rights to IP proprietors. The second goal (access) is served by giving
liberties to the public, which involves limiting IP owners’ rights in ways which are
quite alien to ordinary property. It means that the doctrines are not final legal
constructions, because they still involve debatable issues.
For that reason, this chapter will elaborate a theoretical framework for the
exclusive right in copyright and patent laws. To visualise the theoretical issue, this
chapter discusses philosophical and substantive reasons regarding exclusive rights
including basic concepts51, rationales or justifications, historical development,52
legal resources, and the anatomy and mechanisms of the doctrines. In
addition, this chapter will analyse some significant internal norms of copyright
and patent laws, such as exclusivity, ownership, monopoly positions, public
interest, the social function, and their relation to human rights, equality and equity
issues.53 Accordingly, I will discuss the role of capitalist institutions, i.e.
corporations in driving and manipulating the exclusive rights as the main strategic
instrument to exploit and accumulate their interests. Therefore, this chapter will
type of cultural, social-economic and technological substructure within a society has left them prey
to transplants of laws and rules that meet the requirements of the most industrially developed
nations. See: A. Endeshaw, “Intellectual Property and the WIPO Development Agenda”, Journal of
Inofrmation
Law
and
Technology,
Special
Issue,
2006
(1),
available
at:
http://www2.warwick.ac.uk/fac/soc/law/elj/jilt/2006_1/endeshaw/#sdendnote8sym, retrieved
on 15 June 2007.
50 See: Wendy J. Gordon, “Intellectual Property”, in Peter Can and Mark Tushnet, THE OXFORD
HANDBOOK OF LEGAL STUDIES, Oxford University Press, October 2003, Chapter 28, Working
Paper Series, Law and Economics, Working Paper No.03-10, Boston University School of Law
Working Paper Series Index, at: http://www.bu.edu/law/faculty/papers; The Social Science
Research Network Electronic Paper Collection: http://ssrn.com/abstract_id=413001
51 Those basic concepts which are related to the core elements of copyright and patent are exclusive
rights, rights, property, information and technology, and intellectual property, ownership,
monopoly, validity, public interest, fundamental human rights, equity, unity and
sustainability.
52 The historical development of intellectual property is necessary in order to examine the justification
for the copyright and patent law from time to time and to understand the metamorphose process of
the doctrines. It is necessary to understand and to appreciate the intellectual property regime
proportionally.
53 See: Note 19; See also: Drahos, P., A Philosophy of Intellectual Property, 1996, at 119
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also trace and discuss the existence and role of the WIPO, the General Agreement
on Tariffs and Trade (GATT), the Agreement on Trade-Related Aspects of
Intellectual Property Rights (TRIPs Agreement) and the Free Trade Agreement
(FTA) as well as their impact on developing countries (DCs).54 In doing so, this
dissertation will frequently make analytical references to the Indonesian copyright
and patent regime.55
2.2. The Nature of the Creator and Inventor Doctrines
The creator and inventor doctrine refers to the notion, which recognizes the
right of the creator and inventor to use or exploit their creations (copyright works)
or inventions (patent works).56 At various times, this doctrine has been
characterized as protecting the property interests of the author/inventor or
copyright/patent holder,57 as embodying a legal recognition of the fruits of a
person’s industry,58 or as providing an economic incentive to create or to
invent.59
Before entering into further discussion, it is necessary to note that the legal
foundations of copyright and patent cannot proceed without understanding
the ontological and epistemological foundations of copyright and patent.60
This is because the rapid expansion of intellectual property law cannot be separated from
institutional manoeuvres by, for example, the World Trade Organization (WTO), the World Bank
(WB), the International Monetary Fund (IMF), and the Asian Development Bank (ADB) that have
aggressively embodied and developed the spirit of the creator and inventor doctrine either at the
international, regional or national level. Stiglitz, in his book, Globalization and Its Discontents,
drawing on his personal experience as chairman of the Council of Economic Advisers under Bill
Clinton from 1993 and chief economist at the WB from 1997 to 2001. Stiglitz singles out the IMF for
most of the blame: flawed economic theories, lack of transparency and accountability to the public,
and the pursuit of special corporate interest. The book is clearly blaming the global economic
policies of the IMF, WB and WTO. See: Stiglitz, J.E., 2002, Globalization and Its Discontents, W.W.
Norton & Co., New York; See also: Several reviews on the book from James M. Rossi, Book Review,
Human Nature Review, Vol. 2, July 2002: at 293-296, available at: http://humannature.com/nibbs/02/stiglitz.html; See also: N. S. Kinsella, Book Review, Journal of Libertarian
Studies,
Volume
18,
no.
1
(Winter
2004),
at
89–98,
available
at:
http://www.mises.org/journals/jls/18_1/18_1_3.pdf
55 This is because most positive norms of the creator and inventor doctrine have been embodied and
regulated in the Indonesian Copyright Act, Law No. 19/2002 concerning copyright (hereinafter
ICA 2002) and the Indonesian Patent Act, Law No. 14 /2001 concerning Patent (hereinafter IPA
2001). Most importantly, the result of this study is mainly dedicated to exploring and finding an
appropriate legal framework and regulatory model for producing, disseminating and utilising IT
for Indonesia.
56 Seignette maintains that copyright vests in the author and that the author is the natural person who
created the work as a basic principle of modern copyright laws. This principle refers to the creator
doctrine. See: Jacqueline Seignette, 1994, Challenges to the Creator Doctrine: Authorship, Copygright
Ownership and the Exploitation of Creative Works in the Netherlands, Germany and the United States,
Information Law Series, Kluwer Law and Taxation Publishers, Deventer, Boston, (Hereinafter J.
Seignette, Challenges to the Creator Doctrine, 1994), at 1.
57 See: William M. Landes & Richard A. Posner, An Economic Analysis of Copyright Law, 18 J. LEGAL
STUD. 325, 326 (1989).
58 See: Roger Chartier, ‘Figures of the Author’, in Brad Sherman & Alain Strowel eds., 1994, Of
Authors and Origins: Essays on Copyright Law, Clarendon Press, Oxford, at 14.
59 See William M. Landes & Richard A. Posner, 1989, An Economic Analysis of Copyright Law, Note 57.
60 The ontological and epistemological discussion will refer to intangibility rights and their
metamorphosis into modern intellectual property rights.
54
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Nowadays, the rapid proliferation of intellectual property covering the breadth,
scope and the length of time during which intellectual property is protected,61 has
caused a paradigm shift62 in scientific and economic terms – from corporeal
objects (tangible rights) to immaterial goods63 or abstract objects (intangible
rights).64 In this respect, copyrights and patents are rights in immaterial goods,
which are distinguished from the material substrata in which they are
represented.65 Part of this chapter will be concerned with the ontology of
immaterial goods.66 Therefore, the apparent basis of this discussion is the
intangible nature of copyrights and patents, which is linked to other ideal
values that validate the existence of the copyright and patent regime, such as
morality in law, justice, and unity.

Boyle inform us about a completed database rights over facts, gene sequences, business methods
and software patents, digital fences that enclose the public domain together with the realm of
private property and so forth. He further maintains that “…while these rules differ from nation to
nation, the pressure is to harmonize them only upwards, adopting the strongest protection for facts,
the longest copyright terms, and the greatest scope of patentability”. See: James Boyle, 2004. “A
Manifesto on WIPO and the Future of Intellectual Property”, Duke Law and Technology Review 0009,
available at: http://www.law.duke.edu/journals/dltr/articles/2004dltr0009.html (Hereinafter
James Boyle, 2004, Manifesto on WIPO).
62 Paradigm is defined as "accepted examples of actual scientific practice, examples which
include law, theory, application, and instrumentation together--[that] provide models from
which spring particular coherent traditions of scientific research....Men whose research is
based on shared paradigms are committed to the same rules and standards for scientific
practice.". See: T. Kuhn, 1962, The Structure of Scientific Revolution, 2 edn, Chicago, Kuhn
(1962; 10); See Further: Grosheide, F.W., 1994, ‘Paradigms in Copyright Law’ in Sherman, B.
and Strowel, A., 1994, Of Authors and Originis: Essay on Copyright Law, Clarendon Press,
Oxford, (Hereinafter Grosheide, F.W., 1994, ‘Paradigms in Copyright Law’), at 209; See also:
Lederman, E. and Shapira, R., 2001, Law, Information and Information Technology, Kluwer
International, The Hague, London, New York, at 15; William G. Huitt, 1995, “Success in the
Information Age: A Paradigm Shift”, The Georgia Independent School Association, Atlanta,
Georgia,
November
6,
1995
in
http://chiron.valdosta.edu/whuitt/
col/context/infoage.html. Retrieved, 23 February 2005.
63 Immaterial goods are the ‘things’ that mediate property relations between individuals in the case of
intellectual property. In the case of tangibles a person can deprive another by phisiccally taking the
thing. But the nature of abstract objects permits their simultaneous use and so deprivation of the
object through use cannot take place. See: Drahos, P., A Philosophy of Intellectual Property, 1996, at 22.
64 Abstract objects are subsistent entities or convenient mental constructions. The existence of abstract
objects is postulated by engaging them in a legal fiction, which contains a great deal of real power.
65 This catch-all category covers the subject-matter of patents and copyrights, including those for
algorithms, computer programs, manufacturing processes, inventions, musical or literary works,
pictorial or other kinds of representations, sculptures, designs, and more. The relevant difference
between such goods and tangible goods is that the former can be represented an indefinite number
of times, that is, they are not scarce in a static sense, while tangible goods are spatially
circumscribed and are scarce in both the static and the dynamic sense of the term. See: Tom G.
Palmer, “Are Patent and Copyrights Morally Justified?, The Philosophy of Property Rights and
Ideal Objects,” 13 HARV. J. L. & Pub. Pol’y (1990), at 819
66 This is because the object of copyright and patent, indeed, the very idea of exercising property
rights over ideas, processes, poems, and the like, leads directly to speculation about how such
objects are similar to or different from other objects of property rights, such as trees, land, or
water. Recently, the significant progress in IT development has resulted in immaterial goods
playing a much greater role with respect to legal objects and the subject of legal relations, which are
today dominated by corporeal objects and rights.
61

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

32

Theoretically, the creator and inventor doctrine has been sparked by and
evolved from Lockean thoughts on moral rights.67 Locke used natural law as a
fundamental moral theory to formulate and develop his property concept68 until
he arrived at his thesis that property is a right, which is inherent in the personality
of the individual. Everyone has the right to survive and to use and exploit his
labour, mind, ideas, creativity and its derivatives. If a man applies his human
creation, then its products are part of his property and this cannot be revoked
without his permission69. Thus, all humans have certain natural rights and the
right to enjoy them and it is not necessary to have government permission to do
so70. The above description leads to the conclusion that intellectual property rights
should be qualified as natural rights71 and should be protected as part of the rights
of nature granted by God to human beings. Thus, intellectual property law could
be categorized as having universal value that should be respected by humans as
legal subjects. Clearly, Locke’s natural rights concept is a significant contribution
to protecting human dignity and public interest or human rights72 when
constructing a legal framework to justify property rights, which is the underlying
fundamental framework for the existence of intellectual property rights. Other
related thinkers, who have an important role in contributing to the formation of
modern intellectual property law, are Hegel73 and Kant.74
Unfortunately, several prior studies carried out by several leading
international institutions and scholars show that the exploitation of the exclusive
right in intellectual property brings about disparities in the distribution of access
to and the optimalization of global resources.75 It is caused by the accumulation of
power holders’ interests concerning immaterial goods, as a consequence of an
inequitable legal framework. The result, in these circumstances, is that the
exclusive right may surpass the public interest and the social function. Some
authors have stated that the exclusive rights in intellectual property may contain
See, for example, Spector, H. M., ‘An Outline of a Theory Justifying Intellectual and Industrial
Property Rights’, (1989) 8 EIPR, at 270-273; Gordon, W. J., ‘A Property Right in Self-Expression:
Equality and Individualism in the Natural Law of Intellectual Property’, 102 (1993) Yale Law Journal,
at 1533; Hughes, J., ‘The Philosophy of Intellectual Property’, 77 (1998) Georgetown Law Journal, at
287-366.
68 This property concept originated in Lockean and Hegelian Teaching. Even though, according to
Peter Drahos in his book, A Philosophy of Intellectual Property,: ”the philosopers didn`t have
intellectual property in mind. It was the ownership of physical rather than abstract objects that
occupied his attention”, but we can use this argumentation per analogiam (analogous
interpretation) in justifying intellectual property. See. Drahos, P., 1996, A Philosophy of Intellectual
Property, at 43-94
69 John Locke, Chapter V.#.27. in Jacqueline Signette, Challenge to The Creator Doctrine, Information
Law, Kluwer, 1996, p.20.
70 Ibid.
71 See. Drahos, P., A Philosophy of Intellectual Property, 1996, Ibid.
72 See: Section 2.3.2. and Note 123.
73 Hegel in his Philosophy of Right makes some brief passing observations concerning property and
products of the mind. See: G.W.F. Hegel, Philosophy of Right, T.M. Knox, tr., (1952, 1st ed.,) (1967),
Clarendon Press, Oxford, at 68.
74 Kant, despite being given the credit for inspiring the system of authors’ rights, wrote about authors
and the nature of genius. See: S. Strömholm, “Droit Moral - The International and Comparative
Scene from a Scandinavian Viewpoint”, 14 (1983) International Review of Industrial Property and
Copyright Law 1, at 11.
75 For this disparity phenomenon, See: Note 11.
67
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incoherent internal norms,76 which illustrate the tension between basic reasons that
validate the existence of exclusive rights and the impact of right exploitation. This
is caused by the weakness of the legal system in providing a balanced relationship
between individual interests and the public interest. Consequently, the spirit of
capitalism77 allows and even strengthens individual or group aggressiveness to
surpass the social interest. Not surprisingly, the disparity in accessing IT becomes
more widespread where power-holder groups control the production,
dissemination and utilization of IT.
This inconsistency was caused by what Drahos called the “danger of the
inner logic” of the exclusive right.78 Drahos point out that “self interest preferences
lie at the root of social dilemmas in which individuals have to choose between
social cooperation and following their self-interest”. By following the self-interest,
individuals tend to prevent the possibility of cooperation bringing about better
gains for all.79 The lack of an appropriate legal framework to guarantee the just
optimization of exclusive rights results in the situation that corporations exploit
the exclusive right to the maximum. This threats the fundamental principle of a
balance between the public domain80 and the realm of property. Of course, the
potential costs of this loss of balance are just as troublesome as the costs of piracy
that so dominate the discussion in international policy making.81 Clearly, the shift
See: Drahos, P., A Philosophy of Intellectual Property, 1996, at 119.
Capitalism is a kind of economic and political system where a country’s economics and its
regulation of trade and industry activities, supply, demand, price, distribution, and investments are
determined mainly by private decisions in the free market, rather than by the state through central
or democratic economic planning. The core spirit of capitalism lies in the accumulation of capital
and profit. This accumulation is supported by the existence of monopolies and exclusive rights. So
it is not surprisingly if a monopoly has played a significant role in the evolutionary growth of
capitalism. (Schumpeter, 1949, The Theory of Economic Development, Cambridge, and Massachusset;
See also: Schumpeter, 1976, Capitalism, Socialism, and Democracy, 5th edition, London. Recently,
the utilization of IT has been controlled by the spirit of capitalism. In intellectual capitalism, any
intellectual product will be controlled by the private sector, not only instrumental intellectual
products, but also fundamental intellectual products in the field of food, health and education. If
this trend continues without an ideal legal framework that may proportionally accommodate and
regulate individual, corporate and public interests, it will be a serious threat to our sustainability.
78 Drahos notes that exclusivity creates self-interest. In a market context, intellectual property rights
create distinctive kinds of opportunities. Then, rational self-interested actors take those
opportunities. By doing so, they defeat the social interest that provided the justification for having
the rights in the first place. See. Drahos, P., 1996, A Philosophy of Intellectual Property, at 119.
79 In the case of public goods dilemma, individuals gain by not contributing to the production of a
good from which, they reason, they will in any case get the benefits. See: Drahos, P., ‘The
Regulation of Public Goods’, in Maskus, K.E. and Reichman, J.H., 2005, eds., International Public
Goods and Transfer of Technology under a Globalized Intellectual property, Cambridge University Press,
at 51.
80 The term public domain is generally used to refer to material that is unprotected by intellectual
property rights, either as a whole or in a particular context, and is thus "free" for all to use -- a term
that is itself susceptible to multiple meanings in this context, ranging from costless access, through
political liberty, to free trade.
81 It is interesting to note Lemley’s analysis of economic theory which demonstrates that too much
protection is just as bad as not enough protection, and therefore the reason why intellectual
property law must search for a balance, not free riders. He also utilizes the misused notion of
intellectual property as a form of tangible property. See: Mark A. Lemley, ‘Property, Intellectual
Property, and Free Riding’, John M. Olin Program in Law and Economics, Working Paper No. 291,
August
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in the meaning and the ultimate goal of the creator and inventor doctrine is caused
by manipulation and forces of self-interest or corporate interest.82 Undoubtedly,
intellectual property rights are rights, which are created for and exist within
market contexts.83 Now, under the IP regime, the spirit of the maximalization of
exclusive rights brings about disparity and the inappropriate optimisation of IT.
For that reason, the exclusive rights principle in intellectual property should be reexamined so as to create an ideal and proportional legal framework for the greatest
benefit of mankind.
2.2.1. The Concept of Rights
A discussion of rights, whether it derives from a moral validation or
social recognition, is important so as to appropriately appreciate the
boundaries of intellectual property rights. Theoretically, a discussion on the
validating of rights cannot be isolated from concepts of morality, duty, and
sovereignty. Those concepts are important elements, which are entrenched in
the existence and utilisation of rights. Thus, even though rights contain
sovereignty, their utilisation should enclose the duty and morality embedded
in the rights concept. In this section, this dissertation will elaborate the
Dworkinian concept that differentiates between moral rights and legal rights.
This elaboration is not only important to understand the concept of rights, but
also to integrate morality and duty in validating the existence of rights and
their utilisation that may impact on public interests.
Regarding a conceptual correlation and comparison between legal rights
and moral rights, many important legal rights authors did not address the subject
directly. Bentham, Hohfeld, and Hart, for example, even though they wrote on
legal rights or moral rights, they did not make a clear distinction between the
boundaries or position of those rights. Bentham wrote extensively on the analysis
of legal rights.84 Likewise, Hohfeld confined his discussion entirely to legal rights
http://ssrn.com/abstract=582602. Retrieved on: 18 December 2005. Parallel to Lemley, James Boyle
warns us that unrestricted exploitation may bring about the creation of the Maximalist 'Rights
Culture' and the Loss of Balance. See: James Boyle, 2004, A Manifesto on WIPO, Note 61.
82 This shift has been driven by the TRIPs Agreement that changes the focus of IP protection from
individuals to corporations. Conceptually, these changes can be seen in the text of the TRIPS
Agreement which does not refer to inventors. For example, in the Section devoted to patents, the
Agreement mentions “patent owners” and “rights holders”, not inventors as owners of rights. This
shows the continuing evolution of IP systems that has transformed patent rights from individual
rights to corporate assets. This evolution clearly illustrates a shift in the basis of IP systems from
promoting and stimulating creative mental labour, to protecting private corporate interests. See:
Carvalho, N., “From the Shaman’s Hut to the Patent Office: How Long and Winding is the Road? –
II”, Revista da ABPI, No. 41, July/August, 1999, at 3–17, at 5. See also: Simon Walker, 2001, The
TRIPs Agreement, Sustainable Development and the Public Interests, Environmental Policy and
Law Paper No.41, IUCN, The World Conservation Union, at 11, available at:
http://data.iucn.org/dbtw-wpd/edocs/EPLP-041.pdf
83 See: Mark A. Lemley, ‘Property, Intellectual Property, and Free Riding’, Ibid.
84 Bentham's views on rights are best known through the attacks on the concept of ‘natural rights’ that
appeared throughout his work. These criticisms were especially developed in his Anarchical
Fallacies (a polemical attack on the declarations of rights issued in France during the French
Revolution), written between 1791 and 1795, but not published until 1816, in French. Bentham's
criticisms are rooted in his understanding of the nature of law. He emphasised that rights are
created by the law, and law is simply a command by the sovereign. The existence of law and rights,
therefore, requires government. If rights pre-exist the establishment of government, it should be
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and never mentioned moral rights.85 Hart, even if he did write about moral rights86
and legal rights,87 did not do so in a way that allows for much direct comparison.
Those authors tended to separate law and morality and link rights to power and
sovereignty. Apparently, Hohfeld and Hart88 considered a power as being a type
of right. It is an ability to bring about changes in legal rules or their application.
Interestingly, in later developments, many contemporary authors, such as
89
Raz, Wellman,90 and Dworkin tended to fuse the law and morality in
constructing the validity of a right. Relationship between moral law and positive
law is formulated in the form of rights91. Rights should be based on principle of
equality. Fuller said that law should contain certain characteristic to be constructed
as law. The most important characteristic of law is internal morality92.
Strengthening Fuller’s concept, Curzon mantains that “where there is no such
morality in an enactment, there is no law”93. The existence of morality in law is
symbolized by justice94. According to Aristoteles, justice can be interpreted into
two concepts: (i) a general concept, and (ii) a particular concept. Justice, in the
general concept, is appreciated as a complete virtue95. John Rawls provides a
similar meaning in that: “justice is the first virtue of social institutions, as truth is
rejected. See: Bentham, Jeremy (1782), Of Laws in General, ed Hart, HLA, London: Athlone Press,
1970. (Many of Bentham's other numerous discussions on rights are referred to in Hart (1973). See
also: Hart, H.L.A. (1973). “Bentham on Legal Rights”, in Simpson, AWB, ed, Oxford Essays in
Jurisprudence, Second Series, Oxford: Clarendon Press, 171; reprinted in his Essays on Bentham:
Jurisprudence and Political Theory, Oxford: Clarendon Press, 1982, 162.
85 See: Hohfeld, Wesley Newcombe, Fundamental Legal Conceptions as Applied in Judicial Reasoning, ed
Cooke, WW, New Haven: Yale University Press, 1999.
86 See: Hart’s works on moral rights, such as H.L.A., “Are There any Natural Rights?”, (1955) 64
Philosophical Review 175; Hart, H.L.A. (1979), “Between Utility and Rights”, in Ryan, A, ed, The
Idea of Freedom: Essays in Honour of Isaiah Berlin, Oxford: Clarendon Press, 77; reprinted in his Essays
in Jurisprudence and Philosophy, Oxford, Clarendon Press, 1983, at 198
87 See: Hart’s works on legal rights, such as: Hart, H.L.A. (1973). “Bentham on Legal Rights”, in
Simpson, AWB, ed, Oxford Essays in Jurisprudence, Second Series, Oxford: Clarendon Press, 171;
reprinted in his Essays on Bentham: Jurisprudence and Political Theory, Oxford: Clarendon Press, 1982,
162; See also: Hart, H.L.A. (1994). The Concept of Law, 2nd edn, with a posthumous postscript, ed.
Bulloch, P & Raz, J, Oxford: Clarendon Press.
88 Hart, H.L.A. (1973). “Bentham on Legal Rights”, in Simpson, AWB, ed, Oxford Essays in
Jurisprudence, Second Series, Oxford: Clarendon Press, 171; reprinted in his Essays on Bentham:
Jurisprudence and Political Theory, Oxford: Clarendon Press, 1982, 162. Hart, H.L.A. (1994). The
Concept of Law, 2nd edn, with a posthumous postscript, ed. Bulloch, P & Raz, J, Oxford: Clarendon
Press.
89 See: Raz’s works in: Raz, Joseph, “The Nature of Rights”, (1984) 93 Mind 194; reprinted in his The
Morality of Freedom, Oxford: Clarendon Press, 1986, at 165; Raz, Joseph, “Legal Rights”, (1984) 4
Oxford Journal of Legal Studies 1; reprinted in his Ethics in the Public Domain: Essays in the Morality
of Law and Politics, Oxford: Clarendon Press, 1994, at 238.
90 See Wellman’s works in: Wellman, Carl (1985). A Theory of Rights, Totowa, NJ: Rowman &
Allanheld; Wellman, Carl (1995). Real Rights, New York: Oxford University Press.
91 Rights to property can be obtained through two ways: (i) by nature; and (ii) by agreement. Based
on natural rights, property is owned through God’s grant, whilw based on agreement, property is
owned by agreement with others, either private agreement or public agreement. The other right is
positive rights and it is regulated in positive law.
92 Hampstead, 1972, Introduction to Jurisprudence, at 83.
93 Curzon, L.B., 2001, Jurisprudence, 3rd ed., Cavendish Publishing Ltd, London, at 85.
94 Rahardjo, S., 2003, “Sisi-sisi Lain dari Hukum Indonesia” (Other sides of Indonesian Law),
KOMPAS, December, p.55
95 Aristoteles, 1976, Ethics, Penguin Classics, at 173-174.
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of system of thought96. Mark Tebbitt describes justice as follows: “The concept of
justice is not only the most prominent theoretical concept in the philosophy of law,
equaled in importance only by that of “law” itself, it is also so regular a feature of
common discourse about public life that virtually everybody has an immediate
intuitive understanding of it.” Based on the above arguments, it could be
understood that the core concept of a right is something, which is common to law
and morality. They maintain that the core concept is legal rights, and they should
be based on moral ones. Even John Stuart Mill, who endorsed Bentham’s overall
Utilitarian position, recognised the relationship between morals and law which
forms the ground for utilitarian thinking.97
In an intellectual property law context, moral or natural right validate
creativity and inventiveness as a property. They assume that a person who creates
or invents something will have a right to the creation or the invention as his
property. Any taking of this creation or invention should be penalised as a
violation of his property. It is relevant to note that this property stemmed from the
existence of self-ownership, which is based on natural freedom. Locke saw selfownership as being necessary for liberty and he argued that the right of selfownership is inalienable.98 This self-ownership becomes a foundation of the
existence of labour that should be respected and rewarded.
It should be noted that the morality of the granting and distribution of
rewards is the balance between private and public interests. For that reason,
the active and appropriate role of the government is required to regulate and
to integrate various interfering interests based on the ideal goal of collective
life, which is the principal task of modern legislation.99 This ideal goal of
collective life is parallel with “the cultivation of virtue” stressed by Sandel in
creating a just society. In this respect, he stresses that a just society cannot be
neutral concerning moral matters; it needs to cultivate the good life. Sandel argues
that society, through collective moral reasoning, must come to an agreement on
what constitutes the good life and, thus, what virtues it should promote.100
Then, concerning the correlation between right and duty, principally the
existence of a right is determined by the related existence of a duty. Therefore, a
right and a duty must be balanced. Balancing plays an important role in measuring
equity and guaranteeing the unity and sustainability of collective life. Locke
maintained that rights and duties are determined by God.101 He argued that duties
Rawls, John, 1999, A Theory of Justice, The Belknap of Harvard University Press, at 3.
On this point, John Stuart Mill did not share his scepticism about moral rights, and seems to have
thought that moral and legal rights were, analytically, closely connected. In this view, those things
which ought to be protected were those which concerned the fundamental aspects of human wellbeing, and were therefore a sub-set of those things which a person ought to have on utility
grounds. See: Mill, John Stuart (1969 [1861]), Utilitarianism, in Robson, J, ed, The Collected Works of
John Stuart Mill, Vol. 10, Toronto: Toronto University Press; London: Routledge & Kegan Paul, 1969,
at 203.
98 See: Tom G. Palmer, “Are Patent and Copyrights Morally Justified?, The Philosophy of Property
Rights and Ideal Objects,” 13 HARV. J. L. & Pub. Pol’y (1990), at 834
99 Susan M. Leeson, Edward J. Sullivan, ‘Property, Philosophy and Regulation: The Case Against
A Natural Law Theory of Property Rights’, 17 Willamette Law Rev. 1980-1981, at 560-566
100 Michael J. Sandel, 2009, Justice: What's the Right Thing to Do?, New York: Farrar, Straus, and
Giroux.
101 See: John W. Yolton, Locke on the Law of Nature, 67 PHIL. REV. (1958), at 477, 483, 487-489.
96
97
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are imposed by God and are discernable by reason. For Locke, the ultimate source
of law was God, not reason. This is the basis of social justice. It means that rights
cannot surpass a duty. Likewise, a duty cannot overwhelm a right. Every person
has a right to obtain what he or she needs in order to fulfill his or her needs in life.
Every person has a duty to provide what he or she can give to others who need it
in order to maintain and nurture their survival. It means that any action to help
each other is necessarily a duty to fulfil the need for sustainable collective life. This
requires that every human being should act based on justice and civilised rules.
They should maintain their own existence and each other’s existence; they even
have a duty to maintain other forms of life.102 The harmonious relationship
between rights and duties is a must. On this point, the moral or natural right
justification depends for its plausibility on the existence of a law of nature and the
existence of reason in humans to enable its identification. This plausibility shows a
strong link between moral and positive law. In this context, positive law must be
in accordance with morals103. Seemingly, this notion tends to provide ‘a broader
room’ for metaphysical considerations104 in validating the existing right. To
rationalise our understanding of the nature of rights, Hohfeld proposed a positive
approach in measuring and determining the importance of the balance between
rights or claims and duties. This can be seen from Hohfeld’s work which offers an
analytical jurisprudence, a sophisticated method, for deconstructing broad legal
and moral principles into their eight components, such as claims, duties, liberties,
no-claims, powers, liabilities, immunities and disabilities, thereby illuminating
policy implications and identifying issues to be resolved in practical decision
making.105
On the other hand, legal rights,106 requiring sovereignty, can be linked to
the Benthamian interest theory that has been defended by MacCormick (1982),
The above concept is based on a human consciousness that all human beings are God’s creatures.
So, it does not stem from ‘freedom’; like Lotz said “limitation of a human being is caused by his or
her freedom”. Interdependency between a human being and nature requires a balance between
rights and obligations. This view is also different from that of Meuwissen who laid down rights,
obligations, and authority as basic categories which derived from freedom. Meuwissen referred to
J.B. Lotz’s work on Person und Freiheit, Freiburg Basel, Vienna, 1979. See: D.H.M. Meuwissen (I), at
65. in R.Z. Titahelu, 1993, Penetapan Azas-azas Hukum Umum dalam Penggunaan Tanah untuk Sebesarbesar Kemakmuran Rakyat: Suatu Kajian Filsafati dan Teoritik tentang Penggunaan Tanah di indonesia,
Disertasi Ilmu Hukum, Universitas Airlangga.
103 According to Aquinas, law may contain injustice if it contradicts the idea of public welfare. In this
case, moral reason should be legal reason, because it is part of the fundamental criteria for legal
validity. Natural law proponents argue that the legal norm must fulfil the moral criteria, because
they believe that there is an essential link between law and morality. See: Leiter, Brian, 1999,
Objectivity in Law and Morals, Cambridge University Press, at 6; Brink, David O., 1999, Legal
Interpretation, Objectivity and Morality in Leiter, Brian, 1999, Objectivity in Law and Morals,
Cambridge University Press, at 12-13.
104 See: The Lockean concept on moral law. See also: Drahos, P., A Philosophy of Intellectual Property,
1996, at 25.
105 See: Maine, Henry Sumner, Ancient Law: Its Connection with the Early History of Society and Its
Relation to Modern Ideas, John Murray, London, 1861, at 269-270; See also: Hohfeld, Wesley
Newcombe, Fundamental Legal Conceptions as Applied in Judicial Reasoning, ed Cooke, WW, New
Haven: Yale University Press, 1999.
106 Legal rights refer to institutional rights which are created by institutions such as states,
corporations, clubs, or games, and so forth. For instance, legislatures having the legal right to enact
laws, judges to decide cases, private individuals to make wills and enter into contracts; as well as of
102
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Raz (1986), and Lyons (1994) who argue that a person has rights when others
have duties which protect one of that person’s interests. The strength of
interest theories is that they can account for the relational aspect of rights.
Rights are relational in the sense that the obligations implied by rights are
owed to someone. According to interest theories, the obligation implied by a
right is an obligation for the right holder because it is the rights holder’s
interest, which is protected by the right.107 In this respect, intellectual property
rights are a relevant sample of the legal rights, which are validated by social
recognition.108 On this point, Bentham held that the notion of moral rights was
“nonsense upon stilts” because rights require social recognition and moral rights
have none.109 However, this view was challenged by Dworkin who argued that
natural and moral rights are consequently embodied into legal reasoning and
impart not only ethical significance but also an essential coherence to legal
systems. The unlegislated moral principle which is relevant here is the idea that
society owes all its members a certain ‘equality of concern and respect’.
From the above description, it is clear that morality, law, power and
sovereignty are fundamental terms to validate intellectual property rights. It
means that morality (i.e. public interest as ethical dimension in social life) and
legal rights (i.e. intellectual property rights) are complementary rights. In
visualising and embodying that complementary, it will be relevant to note
Radbruch’s illustration of Social Theory of Ownership,110 which emphasised the
importance of morals in the law. In this context, this dissertation will advocate and
defend a necessary integration of morality and the law in validating the existence
of a right that may impact on the public interest. Therefore, a discussion on the
existence and utilization of property rights will frequently refer to human rights,
public interest and the unity and sustainability of collective life.
2.2.1.1. The Exclusive Right

constitutions providing legal rights to the citizens against fellow citizens and against the state itself.
In intellectual property, the states grant exclusive rights to the creator or the inventor to exploit
their rights. George W. Rainbolt, 2006, “Rights Theory”, Philosophy Compass 1 (2006), Blackwell
2006,
ET
003,
1-11,
at
3.
available
at:
http://www.blackwellpublishing.com/pdf/compass/PHCO_003.pdf
107 George W. Rainbolt, 2006, “Rights Theory”, Philosophy Compass 1 (2006), Blackwell 2006, ET 003, 111, at 3. available at: http://www.blackwellpublishing.com/pdf/compass/PHCO_003.pdf
108 Regarding legal rights and social recognition, See: J. Bentham, Anarchical Fallacies, in Jeremy
Waldron, ed., 1987, Nonsense upon Stilts, New York, Methuen, at 53.
109 To date, this Benthamian thought strengthens the legal positivism mainstream, such as Hart (Hart,
H.L.A., 1961, The Concept of Law, Oxford University Press.). Legal positivists believed that
individuals only have rights insofar as they have been created by explicit legal or political actions.
See: J. Bentham, Anarchical Fallacies, in Jeremy Waldron, ed. 1987, Note 108, Ibid.
110 This theory emphasised the importance of moral and ethical reasoning that inserts the social
function into positive law. Even though the social function of property is attitude or behavioural
guidance, which derives from ethics and moral, Radbruch remarked, in his Social Theory of
Ownership, that its enactment can be forced, if it would be inserted into legal positive thinking,
because the moral or ethical reason validates the legal reason. See: Radbruch, Gustav, Grundzuge der
Rechsphilosophie, Outlines of Legal Philosophy, translated by Kurt Wilk, in The Legal Philosophy of
Lask, Radbruch and Dabin, 20th Century Legal Philosophy Series, Vol. IV, Harvard University
Press, Cambridge –Massachusetts, 1950.
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The exclusive right exists due to society’s recognition,111 which emphasises
the importance of personality.112 Rights theory demonstrates the noteworthiness of
personality in protecting the interest and the existence of an individual. The basic
philosophy of the exclusive right provides protection to individuals who actualise
their personality.113 The notion of exclusivity is essential for property rights,114
because it forms the basis for the concepts of property and ownership. It contains
the power to perform an action in relation to an object, which others cannot
perform. This exclusive right may be granted in property law and intellectual
property law. Therefore, it is a principal instrument115 which is used in exploiting
intellectual property products. 116 Principally, the granting of exclusive rights in
copyright and patents reflects the appreciation of human dignity. This principle
can be traced back to the Lockean concept of natural property rights. For Locke,
qualifying property as a natural right was not an end in itself, but a means of
curtailing the power of absolutist monarchs.117 He believed, furthermore, that
property only existed in so far as there was enough left over for others.118 The idea
is that the natural scope of authors’ rights must be limited rather than determined
by the public interest.119 Normatively, most of the relevant statutes expressly state
that the rights they confer are personal property rights.120 The concept of personal
property’ applicable to incorporeal property developed through Roman and
English law has provided a useful platform for considering the relationships
between information, rights, economic growth and power, even if, Drahos notes

This recognition is influenced by philosophy, concepts, perceptions, definitions, principles, and the
norms which exist and develop in society, such as appropriateness, equity, logic and morality.
112 Kant’s discussions on the nature of authorship and publication and Hegel’s theory of cultural
evolution, personality-based rights theory are considered as basic philosophy that forms the
foundation of modern -German and French- copyright law.
113 See: John Locke, Chapter V.#.27. See also: Jacqueline Signette, Challenge to The Creator Doctrine,
Information Law, Kluwer, 1996, at 20; Drahos, P., A Philosophy of Intellectual Property, 1996, Ibid. See:
Notes 69 and 73.
114 See: Mackaay, Ejan, 1992, ‘An Economic View of Information Law’, in Willem F. Korthals Altes,
et.al. (ed.), 1992, Information Law towards the 21st Century, Information Law Series, Kluwer, at 47.
115 In the broad sense, these principal instruments (the exclusive right and property rights) are used in
Western societies for managing scarcity. See: Mackaay, E., 1992, ‘An Economic View of Information
Law’, at 64
116 Even as regards purely economic exploitation, Professor Goldstein observes that the exclusive
right to prepare derivative works permits authors ‘to capture the full value that consumers attach
to their works and not just the minimum sum that…would support their investment’. See: A.T.
Goldstein, Copyright: Principles, Law and Practice, Vol. 1, para 1.1., at 1989, in Jerome H. reichman,
Legal Hybrids between the Copyright and Patent Paradigm, in Willem F. Korthals Altes, et.al. (ed.),
Information Law Towards The 21st Century, Information Law Series, Kluwer, 1992, at 332.
117 J. Seignette, Challenges to the Creator Doctrine, 1994, at 23
118 Locke, John, Two Treatises of Government, Cambridge Text in the History of Political Thought,
edited by Peter Laslett, Cambridge University Press, 18th printing, 2008, Chapter V, Property at
2285-302, Sections 26, 27, 28. See also: John Locke, the Second Treatises of Government and a Letter
concerning Toleration, 3rd ed, Dover, Thrift Editions, Paul Negri, Tom Comford, at 12-23.
119 J. Seignette, Challenges to the Creator Doctrine, 1994, at 23.
120 See: The Indonesian Patent Law, Art.1(1); The Indonesian Copyright Law, Art.1(1); The
Australian Copyright Act 1968 s 196(1); The Australian Patents Act 1990 s 13(2); The
Australian Designs Act 2003 s 10(2); The Australian Trade Marks Act 1995 s 106; The
Australian Plant Breeder’s Rights Act 1994 s 11; Circuit Layouts Act 1989 s 45(1).
111
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that, a proprietary analysis is incapable of founding a general theory of intellectual
property.121
Most authors refer to Hegelian and Lockean theories, which relate rights
to personality. They provide a foundation for a more expansive form of
intellectual property rights than do utilitarian theories, extending, for example,
to artists’ inalienable “personal rights” over their products. For Hegel,
personality forms the foundation of any system of rights.122 Paralel to Hegel,
Locke saw natural rights as allowances in our law and our culture for the most
basic motivations of human nature.123 He argued that these rights are integrated
with the very definition of what it means to be human. However, Locke reminded
us that the utilization of property must guarantee advantages or benefits for
others.124 Relevant to Locke’s theory, Adam Smith observed that goods of general
benefit to a society would have to be funded by means of a general contribution.125
This potentially left a large range of goods to be provided through the public
budgetary process. But after recognition that most of the real economy operated in
the messy world of impure public goods, attention began to focus on ways in
which public goods could be provided through some forms of exclusion, thereby
allowing the market to play a much greater role in the provision of such goods.126
The excludability of a good stimulates economic theory to develop the idea that
groups could capture the benefit of public goods that they had funded.
This condition has driven and demanded the role of governments to
develop economic studies in allocating resources to the production of public
goods. Recently, the studies have extended to issues relating to the provision of
international or global public goods and their relation with the optimalisation of
an intellectual property regime in protecting the environment, the ozone layer,
controlling of epidemics, the availability of food, increasing agricultural yields,
and facilitating and providing material education.127
Unfortunately, the embodiment of the exclusive right into intellectual
property law opens up broad and wide opportunities for rights holders to massive
Drahos, P., 1996, A Philosophy of Intellectual Property, Chapter 9.
In his work, Philosophy of Right, Hegel said that personality essentially involves the capacity
for rights. Hence, the imperative of a right is: ‘Be a person and respect others as persons.’ See.
G. W.F. Hegel, Pilosophy of Right (T. Knox Trans. 1952), at 37. See also: Stillman, Peter G., ‘Hegel’s
Analysis of Property in the Philosophy of Right’, 10 Cardozo L.Rev.1-31 (1988-1989).
123 In the 17th century, John Locke, the English philosopher, postulated the idea that every man has
certain natural rights and that these rights do not require government consent. One of these natural
rights was the property of one’s own body. Locke argued that if a man combines his human labour
with natural objects and adds something of his own, the result automatically becomes his property
and may not be taken away from him without his consent. See: Locke, John, Two Treatises of
Government, Note 118.
124 Locke believed that property only existed in so far as enough was left over for others. Therefore,
the natural scope of the creator’s rights should be limited by the public interest. See: Locke, John,
Two Treatises of Government, Note 118.
125 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, Book IV, IX, General
Editors by, Campbell, R.H. and Skinner, A.S., Oxford, Clarendon Press, 1976, at 52.
126 Samuelson, P.A., ‘Pure Theory of Public Expenditure and Taxation’, in J. Margolis and H.Guitton
(Eds.), Public Economics, Biaritz Proceedings of International Economic Association Meetings, New
York, 1969, at 108.
127 Todd Sandler, Global Challenges: An Approach to Environmental, Political and Economic
Problems, Cambridge University Press, 1997; Inge Kaul, et.al., eds., Oxford University Press, 1999.
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and expansive and even unrestricted exploitation of abstract objects, i.e. IT.128 This
unrestricted exploitation reflects inconsistent or incoherent internal norms of the
creator and inventor doctrine, particularly if we examine exclusive rights as their
core element. For example, the failure of exclusive right to stimulate the creativity
and productivity of individuals and society129 shows this inconsistency. Currently,
many gigantic corporations use their exclusive rights to block others’ creations and
innovations. They apply various patent strategies, such as ad hoc blocking and
inventing around, strategic patent searching (a key patent with ‘large blocking
power’), blanketing/flooding (picking an area such as genomics and patenting
every major and minor finding of the R&D process), fencing, surrounding (often
used to protect strategic patents and to maintain a grip in fields after the expiration
of the strategic patent), and a combination of patent networks (building a complex
web of patents that no competitor can penetrate). Other practical examples can be
seen from the manoevres of American corporations, e.g. AT&T and General
Electric that inhibit others’ creativities and innovations. In 1875, AT&T collected
patents in order to ensure its monopoly of telephones. It slowed down the
introduction of the radio for some 20 years. In a similar fashion, General Electric
used the control of patents to retard the introduction of fluorescent lights, which
I use unrestricted exploitation to illustrate the exhaustive exploitation of corporations that
introduce various patent strategies and maneuvers to block others’ creativity, such as blocking,
fencing, surrounding, blanketing, and so forth. (See: Granstrand, O., 1999, See also: Notes: 243-247).
To improve competitive capabilities, corporations have used intellectual property as an instrument
to protect their monopoly rights by blocking others’ creativity. This practice has not only been
expanded into the neutral or instrumental areas, but also sensitive and fundamental areas, such as
food, health and education. See for example, drug companies’ manoeuvres that block or delay the
entry of cheaper generic medicines into the EU, pushing up the cost of medicines. The EU
Commission indicates that these actions cost EU healthcare providers € 3bn ($3.9bn; £2.5bn). Drug
firms have used legal action and multiple patents to stop rivals getting to the market. Those actions
are considered as "perfectly lawful" measures to justify the protection of investment in research and
development. See: Drug Firm ‘Block Cheap Medicine’, BBC News, 28 November 2008, available at:
http://news.bbc.co.uk/2/hi/business/7754048.stm; See also: Niki Tait, ‘EU Probe Finds Companies
Block
Cheap
Drugs’,
Financial
Times,
28
November
2008,
available
at:
http://us.ft.com/ftgateway/superpage.ft?news_id=fto112820080750364890. In Indonesia, this
manoeuvre is also practised so as to earn high profits by blocking generic medicines, see Notes:
1194, 1247, 1769. It is necessary to note that the term “unrestricted exploitation of intellectual
property” is not related to the limitation of or exceptions to the exploitation of intellectual property
like copyright and patent (the duration or scope of protection, etc).
129 This notion stemmed from the incentive theory, which argues that patent rights or copyrights will
encourage creativity, invention or creation. It is a fundamental form of argument used to justify the
creation of intellectual property. See: Note 2. However, history shows us that exclusivity and
property rights are not the only methods to encourage invention and innovation. By means of an
historical examination, Drahos found that the connection between intellectual property, science,
and economic development is contingent and local rather than necessary and universal. In Imperial
China, spectacular results were achieved in science and innovation without an intellectual property
regime. See: Alford, W.P., 1993, ‘Don’t Stop Thinking About…Yesterday: Why There was No
Indigenous Counterpart to Intellectual Property Law in Imperial China’, 7 Journal of Chinese Law, 3
(1993); See also: Alford, W.P., 1997, To Steal a Book is an Elegant Offense: Intellectual Property Law in
Chinese
Civilization,
Stanford
University
Press,
at
17,
available
at:
http://books.google.com/books?id=NahUmDXLYLwC&printsec=frontcover#v=onepage&q&f=fa
lse; See also: Drahos, P., A Philosophy of Intellectual Property, Dartmouth, 1996, (Hereinafter Drahos,
P., A Philosophy of Intellectual Property, 1996), at 15; See also: Carvalho, N. P. (2005) The TRIPs Regime
of Patent Rights, 2nd Edition, Kluwer Law International, The Netherlands, at 205-206. See further
Note 320.
128

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

42

were a threat to its market in incandescent lights.130 The above evidence shows that
we cannot promote the development of ideas, creations and innovations by
reducing and blocking the freedom with which people can use them. This proves
that promoting creativity and innovations by introducing a stricter IP regime still
contains a contradictory argument. The above description explains why only a few
cases have used patents to encourage or accelerate innovation.
For that reason, in order to proportionally elaborate and examine the
incoherent internal norms of the creator and inventor doctrine, particularly the
dangerous inner logic of the exclusive right in the creator and inventor doctrine,
we need to elaborate not only the term exclusive right but also other terms which
are contained in the doctrine, such as rights, information and technology as
property and intellectual property rights. In addition, it is necessary to note that
the above essential constitutive elements of intellectual property rights, i.e.
exclusive rights, information and technology, cannot be isolated from some related
concepts which function to validate the implementation of intellectual property,
such as ownership, monopolies, the public interest, social function, equity, unity
and sustainability.
2.2.1.2. Property: Information and Technology
Property plays an important role in maintaining the survival of the
people. Property is required to secure the natural right of each person to provide
for his own subsistence; and to provide for his general happiness and wellbeing.131 Nowadays, in the Information Age, under the intellectual property
regime, information and technology (IT)132 are considered as intangible property133
and become the primary economic commodity, the source of the greatest wealth.134
See: Dunford, Richard, 1987, “The suppression of technology as a strategy for controlling resource
dependence”, Administrative Science Quarterly 32:512-525; See also: B. Martin, “Against Intellectual
Property”, Philosophy and Social Action, Vol. 21, No. 3, July-September 1995, at 7-22; and Peter
Drahos (ed.), Intellectual Property, International Library of Essays in Law and Legal Theory,
Aldershot, UK: Dartmouth, 1999, at 517-532.
131 Lysander Spooner, 1855, The Law of Intellectual Property: Or an Essay on the Right of Authors and
Inventors to a Perpetual Property in Their Ideas, Boston, Bela Marsh; See also, his works in C Shively,
(ed.), 1971, The Collected Works of Lysander Spooner, M&S Press, Weston, Mass.
132 Information and technology contain any message that explains any phenomenon, and help
humans to reduce uncertainty, as well as to solve a problem. The focus of the discussion in this
section will be concentrated on information, which is embodied in knowledge and technology. (In
this section, I will use IT as abbreviation of information and technology).
133 Davies and Naffine point out: “Unlike property in physical things, intellectual property protects
‘things’ which are infinitely reproducible, and which obtain their commercial value largely through
the policing and protection afforded by law “… See: Davies & Naffine, 2001, 125–6; See also: E.
Feigenbaum et al., The Fifth Generation: Artificial Intelligence and Japan's Computer
Challenge to The World 14 (1983). As to the development of intangible property, See:
Sherman & Bently, 2001, chapter 2.
134 Information and technology have become the major commodities in the marketplace. Recently, we
live in an era where capitalist economies, led by the U.S.A., have progressively moved towards
information economies. In this sense, IP regime has moved to the center stage of trade regulation
and global markets. The old capitalism was a capitalism of goods, factories and labor. These days,
factories and labor, even skilled labor, are in abundant supply. The new capitalism is at its core
about the control of information and knowledge. Most information database is controlled by a
relatively few large commercial organizations. See: Yochai Benkler, “Free as the Air to Common
Use: First Amendment Constraints on Enclosure of the Public Domain”, 74 N.Y.U. L. Rev. 354
130
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Based on the information theory135, the scope of information may cover not only
works of authorship but also inventions, trademarks and trade secrets and other
intellectual products that can offer an answer to a question or a problem. In
addition, information, i.e. intellectual products, plays a crucial and pivotal role in
human planning.136 Therefore, it should be appreciated as a primary good137 It
means that there is nothing distinctive in the qualification of ‘informational’ in that
respect. Therefore, it should be repeated that, in this context, the term
‘information’ refers to all kinds of information (either embodied or not embodied
in technology); not only information protected under copyright law, but it also
includes what Ginsburg describes as informational works.138
Thus, not surprisingly, the scope of IT covers such broad abstract objects,
including either codified or uncodified IT. Codified information deals with
information that has been externalised by means of some formal, symbolic system
(for example, in technical drawings, mathematical notation, in journals, paintings,
patent specifications and so on).139 Uncodified information, on the other hand,
refers to information that exists and is known by a single individual or as a social
practice among a community.140 An important point that should be emphasised in
identifying the distinction between codified and uncodified information is the
notion of embodiment.141 In order to avoid a confusing overlap between
(1999), at 356. For the history of the economics of information, see: D. M. Lamberton, “The
Economics of Information and Organization”, in M. E. Williams (Ed.), Annual Review of Information
Science and Technology, Vol. 19, American Society for Information Science and Technology, White
Plains, NY, 1984, at 3-30.
135 This theory defines information as any message that reduces the uncertainty of its receiver, so that
it may offer the answer to a question. It was previously formulated by Shannon in 1948. See: Note 5;
See also: Hugenholtz, Bernt, Autersrecht op Informatie, Kluwer, Deventer, 1989, w. summary in
English, at 179; Hugenholtz, Bernt, 1989, at 6-7 in Mackaay, Ejan, 1992, ‘An Economic View of
Information Law’, in Willem F. Korthals Altes, et.al. (ed.), 1992, Information Law towards the 21st
Century, Information Law Series, Kluwer, at 54
136 The idea of planning plays an important part in Rawls’theory of the good. Rawls’s theory of the
good claims that: ‘the good is the satisfaction of rational desire’. Rational desire is itself determined
by a life plan devised through a process of deliberative rationality. Based on this conception of the
good, it is plausible to argue, as Rawls does, that rational persons in the original position would
want a scheme of justice which delivered more of those primary goods which are necessary for the
implementation of the good. Given that individuals know that they will want some basic level of
information and access to information as one of their primary goods. The more information they
have about the world to which their desires, purposes and goals relate, the more specific their plan
can be. See: Drahos, P., A Philosophy of Intellectual Property (1996), at 174
137 Rawls argues that primary goods are those things that have a general utility in the execution of
any life plan, which are self-evidently primary goods such as liberty, opportunity, income, wealth
and self respect. Drahos adds information to this list.
138 Ginsburg, Jane, C., 1990, ‘Creation and Commercial Value: Copyright Protection of Works
Information’, 90 Columbia Law Review 1990, at 1870.
139 Drahos, P., ‘The Regulation of Public Goods’, in Maskus, K.E. and Reichman, J.H., 2005, eds.,
International Public Goods and Transfer of Technology under a Globalised Intellectual property, Cambridge
University Press, at 53.
140 For example, existing traditional knowledge in social practices can be seen in the healing
properties of turmeric that have been widely known in India for centuries. Regarding the use of
turmeric for healing, See: Graham Dutfield, Intellectual Property Rights, Trade and Biodiversity, Ablex
Publishing Carot, 1996, at 65.
141 Mansfield observed that knowledge is embodied in methods of production, designs, products, and
services. Edwin Mansfield, The Economics of Technological Change, W.W. Norton & Co., 1968, at 3-4.
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codification and embodiment, Drahos confines the embodiment of information to
two types of cases: (i) information which is embodied in a product or process
(artefact embodiment) 142, and (ii) in the skill of a person (skill embodiment). 143
In the history of intellectual property law, the precedent designating
information as property was laid 90 years ago.144 Next, in 1984, in Ruckelshaus v.
Monsanto Co.,145 and in 1987, in Carpenter v. United States,146 the two United States
Supreme Court decisions classified information as private property. Conceptually,
in the common law legal system, property is a bundle of exclusive rights, whether
absolute or limited. In this context, law is prepared to recognise the legal relations
between persons and a ‘thing’, whether tangible or intangible. From this
perspective, those rights are accorded, in relation to creative endeavour, as
proprietary rights.147 Theoretically, property may contain an interest, power and
sovereignity,148 even involve social and political issues. Waldron notes property as
For artefact embodiment, this can be seen in codified or uncodified knowledge in the form of a
technical drawing or a chemical formula that is embodied in a product such as a piece of furniture
or a medicine. See: Drahos, 2005, ‘The Regulation of Public Goods’, at 54.
143 This skill embodiment can be seen in codified or uncodified information/knowledge embodied
within and inherent to an individual (such as a special skill or talent). Potential users of information
in this form are faced with a zero-sum game. Therefore, it is not enough to transfer the hardware
technology solely, but the potential user has to access or control the technology including the
scientist or inventor who able to operate it. For example, the USA and UK experiences in
transferring technology, after World War II, through the acquisition of German scientists. See: Tom
Bower, The Paper Clip Conspiracy: The Battle for the Spoils and Secrets of Nazi Germany, Michael
Joseph, 1987. See also: Drahos, ‘The Regulation of Public Goods’, at 54.
144 In 1918, in a dispute over the right of a news service to appropriate news from the subscribers of a
rival service, the US Supreme Court decided to characterize the news (a species of information) as
the property of the gatherer. See: International News Serv.v. Associated Press, 248 U.S. 215, 236
(1918).
145 In this case, the Court decided that research data submitted to a federal agency documenting the
safety of the submitter's product could be considered ‘property’. The Court held that the agency's
use of the data in connection with evaluating another firm's product or in making a public release
of the data could, under certain circumstances, constitute a "taking" of property for which the
government must pay just compensation. See: 467 U.S. 986 (1984). See also: Pamela Samuelson,
‘Information as Property: Do Ruckelshaus and Carpenter Signal a Changing Direction In Intellectual
Property Law?’, 38 CATHOLIC U. L. REV. (1988-1989).
146 In this case, the Court treated a reporter's knowledge of the publication schedule and the contents
of his own newspaper column as the "property" of the publisher. The Court concluded that the
reporter had fraudulently misappropriated his employer's property when, based on the information, he bought securities for his own commercial gain, thereby violating federal mail and wire
fraud statutes. See: 108 S. Ct. 316 (1987). See also: Pamela Samuelson, Ibid.
147 Jill McKeough, Kathy Bowrey and Philip Grifftith, Intellectual Property: Commentary and Materials,
Law Book Company, Case Book, 2002.
148 Western philosophers since Plato have recognized the importance of property in structuring
political society. Such influential thinkers as Aristotle, Machiavelli, Hobbes, and Rousseau
emphasized the close relationship between property ownership and governing power. In addition
to Plato's Republic, See: Aristotle's The Politics, Machiavelli's The Prince, Hobbes' Leviathan,
and Rosseau's Social Contract, for discussions of how notable Western political philosophers
have dealt with the problem of private property and political power. Marx would obviously
have eliminated the problem by eliminating private property ownership, a suggestion that
has not been followed in American politics. See: Karl Marx, The Economic and Philosophical
Manuscript of 1844, translated by Martin Milligan, Prometheus, 1988, available at:
http://www.amazon.com/Philosophic-Manuscripts-Communist-ManifestoPhilosophy/dp/087975446X
142
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an instrument which deeper our political philosophies studies.149 Posner
introduces property rights as “rights to the exclusive use of valuable
resources”.150 In this case, a property right requires a physical relation to the
objects.151 Nonetheless, even though it is difficult to define with precision what
we mean by property, it is still possible to make some generalizations about the
most important kinds of competences that could be found in the property bundle:
(i) rights of possession, use, and enjoyment; (ii) rights of transfer; and (iii) rights to
exclude others.152 Posner’s view includes intangible rights or intellectual property,
i.e. IT, as part of a property right. In practice, property rights are frequently
considered as institutions attributing the decision on how to use a particular good
to a single person or group of persons, to the exclusion of all others.153
Problems arise when we try to differentiate between tangible and
intangible rights,154 particularly if we refer to IT155, i.e. copyright and
Property regimes should serve fundamental values, needs and interests through our moral and
political philosophies. See: J. Waldron, “Nonsense upon stilts? - a reply” in J. Waldron (Ed.),
‘Nonsense Upon Stilts’: Bentham, Burke and Marx on the Rights of Man, Methuen, London and New
York, 1987, at 174.
150 Richard A. Posner., Economic Analysis of Law, 5th Ed., Aspen Law & Business, January 1998, at 31.
151 It gives a certain degree of physical control over the objects, and an intention to exercise
such control so as to exclude other members of society in general from any present
occupation of the object. See and Compare to: RESTATEMENT (FIRST) OF PROPERTY § 7(a)
(1936). In John Garon, “Normative Copyright: A Conceptual Framework for Copyright Philosophy
and Ethic”, 88 Cornell L.Rev. 2002-2003 at 1286
152 Emphasizing the importance of these core property rights, Judge Posner, for example, believes that
the legal enforcement of exclusivity and transferability rights in property, and private ownership of
most of society's resources, create incentives that promote optimum economic efficiency. See:
Richard A. Posner., 1998, Economic Analysis of Law, Note 150, at 39-41
153 Mackaay, Ejan, 1992, ‘An Economic View of Information Law’, Note 135, at 48. The details of
property rights may vary from jurisdiction to jurisdiction. For further discussion of property in a
philosophical context, See: Becker, Lawrence C. (1977). Property Rights: Philosophic Foundations,
London: Routledge & Kegan Paul; Waldron, Jeremy (1981). “A Right to do Wrong”, (1981) 92 Ethics
21; reprinted in his Liberal Rights: Collected Papers 1981-1991, Cambridge: Cambridge University
Press, 1993; Waldron, Jeremy (1988). The Right to Private Property, Oxford: Clarendon Press; Munzer,
Stephen R. (1990), A Theory of Property, Cambridge: Cambridge University Press; Campbell,
Kenneth (1992). “On the General Nature of Property Rights”, (1992) 3 King's College Law Journal
79; Harris, J.W. (1996), Property and Justice, Oxford: Clarendon Press; Penner, J.E. (1997). The Idea of
Property in Law, Oxford: Oxford University Press; See also: Stanford Encyclopedia of Philosophy.
Some of these are concerned more with the moral justification of ownership.
154 The terms tangible and intangible rights are defined as the rights to the real or tangible object.
These terms refer to the classification of property. In this respect, tangible property refers to real
property that can be physically seen, such as land, buildings, food, fruits, and so forth, while
intangible property is linked to non-tangible property that cannot be seen physically, such as
intellectual property, i.e. copyright and patent. David Nimmer reminds us that the difference
between the tangible and intangible world may be one of the difficulties inherent in teaching the public about the immorality stealing copyrighted works. See: David Nimmer, Thou
Shalt Not Steal: A Canon of Construction of Title 17?, 27 NEW MATTER (2002), at 23, 24. See also:
Notes: 66 and 67.
155 As a matter of common sense, it is difficult to recognize information as property rights, because
information has no tangible existence. It can, of course, be put in some sort of tangible form, but
recording it in a medium does not change its essentially intangible character. The U.S. export
control regulations concerning “echnical data” recognize this principle. These regulations require
an export control licence for exchanges of technical data between U.S. citizens and foreign
nationals, without regard to whether the data are in a tangible form (written on paper) or in an
intangible form (as in oral conversations): See 15 C.F.R. § 379.1 (1988). Copyright law, by contrast,
149
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patents.156 The above description shows that IT have a broad scope as well as a
deep impact on the sustainability of human life. Now, IT are prime resources in
modern economic life.157 This is because they have been strongly devised in our
modern life through the proliferation of an intellectual property regime that allows
the exploitation of IT, including essential IT products. Consequently, the
unrestricted exploitation of IT has frequently impacted on the public interest and
fundamental rights. The regime allows the right holder to exclude others from the
use of the prime resource (IT) that may produce instances of rights conflict. For
example, property in expression (copyright) may conflict with freedom of
expression or privatisation within the realm of public properties (i.e. essential IT
products) and is likely to give rise to tension in visualising and embodying the
public interest.158
As a response to the above tension, many legal scholars have recently
requestioned the existence of the status of information and technology, either from
philosopical, legal, economic, social or cultural perspectives. From the
philosophical and legal perspectives, the legal status of IT has seen a strong public
debate as to whether or not they are public goods.159 The concept of public
goods160 stems from a combination of non-rivalry161 in consumption and nonexcludability in use.162 Public goods range from those that are constituted by
only protects works of authorship if they have been "fixed" in some tangible medium. See 17 U.S.C.
§ 102(a) (1982).
156 Rand states that “patents and copyrights are the legal implementation of the base of all
property rights: a man’s right to the product of his mind.” He sees patents as the highest
form of property: “the heart and core of property rights.” See: Rand, ‘Copyright and patents’, in
Capitalism: The Unknown Ideal, 1967, at 128, 130
157 The important role of information can be seen even from non-information industries like
agriculture; the control and ownership of genetic information has become a major factor shaping
the structure of those industries. See: T. Mandeville, Understanding Novelty: Information, Technological
Change, and the Patent System, Ablex Publishing Corporation, Norwood, New Jersey, 1996, at 3.
158 For a detailed elaboration of this conflict and an account of how the conflict might be resolved, see:
Melville B. Nimmer, “Does Copyright Abridge the First Amendment Guarantees of Free Speech
and Press?”, 17 (1970) UCLA L. Rev, at 1180. See also: James Boyle, 2004, A Manifesto on WIPO, Note
61.
159 The debate refers to a tension between notion of information as economic commodity of authors or
publisher and information as a public good. The problem is how to acccomodate the specific
entrepreneurial claims to exclusive exploitation –de jure- of information and technology by authors
and publishers or inventor and patent holder, on the one hand, and society’s wish for the free flow
of information on the other?
160 The concept of public goods came to the fore in 1999 with the publication of the UNDP book Global
Public Goods – International Cooperation in the 21st Century. Since then the concept has gained
prominence in the context of international efforts to achieve sustainable development. See, for
example, European Commission, ‘EU focus on global public goods’, “The EU at the WSSD, 2002”
available at: http://europa.eu.int/comm/environment/wssd/publicgoods.pdf; Joseph E. Stiglitz,
1999, ‘Knowledge as a global public good’, in Kaul, Grunberg and Stern. Available at:
http://www.worldbank.org/knowledge/chiefecon/articles/undpk2/index.htm
161 An item is nonrival if its use by one actor does not restrict the ability of another actor to benefit
from it as well. See: Paul A. Samuelson, The Pure Theory of Public Expenditure, 36 REV. ECON. 7
STAT. 387 (1954); Todd Sandler, 1992, Collective Action: Theory and Applications, University of
Michigan Press.
162 A good is non-excludabile to the extent that unauthorised parties (free riders) cannot be prevented
from using it. See: Paul A. Samuelson, The Pure Theory of Public Expenditure, 36 REV. ECON. 7
STAT. 387 (1954), Todd Sandler, 1992, Collective Action: Theory and Applications, Ibid.
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norms (peace, order and good government) to those physical goods that provide a
collective benefit independently of any norms (forests, and algae that consume
carbon are two examples). Such goods are typically defined in terms of two
qualities: non-rivalry in consumption and non-excludability,163 for instance
national defence, environmental protection and investment in new technical
information that may reproduce new non-rival and non-excludable goods.
The discussion concerning public goods has broad implications,
particularly in determining boundaries of rights in utilising private and public
property. Drahos uses the Rawlsian concept of primary social goods,164 to illustrate
the essence of public goods. Principally, the production of some public goods is
dependent upon the prior existence of other public goods. He took constitutions as
an example of public goods that are constituted by norms. In this case,
constitutions enable the authoritative production of legal norms and they help to
bring legitimacy and stability to government.165 By using the analogy approach,
creating property rights in information might arguably do the same thing, that is,
improve incentives for producing and distributing information and technology, a
socially desirable category of public goods.166
Information and technology are constructed as objects of the intellectual
property regime. Intellectual property creates a legal means to appropriate
knowledge. Principally, a characteristic of information and technology is that one
person’s use does not diminish another’s. Economists therefore say that
information as a format of knowledge has the character of a non-rival public good.
Unfortunately, private markets would not create or produce them at all or would
do so at deficient levels relative to those demanded by citizens.167 Therefore, a
strong government that is able to create and manage an appropriate public policy
is required to anticipate any market failure.168 In this respect, particularly in
anticipating the challenges of the coming bio-digital millennium, the government
is demaded to define efficient property rights in information.169
See: Ricard Cornes and Todd Sandler, The Theory of Externalities: Public Goods, and Club Goods,
Cambridge University Press, 1986, at 3. See also: Drahos, P., ‘The Regulation of Public Goods’, in
Maskus, K.E. and Reichman, J.H., 2005, eds., International Public Goods and Transfer of Technology
under a Globalised Intellectual property, Cambridge University Press, at 47.
164 In this context, Rawls stressed that all social primary goods, such as liberty and opportunity,
income and wealth and the bases of self-respect should be distributed equally unless an unequal
distribution of any or all of these goods is to the advantage of the least favoured. See: John Rawls,
1999, A Theory of Justice, Harvard University Press.
165 The example of constitutions also shows that some public goods can be thought of as primary
public goods, where primary means that it is rational for individuals to want more of that good
rather than less. It is rational because the primary good is foundational for other goods (private and
public) that individuals need in order to fulfil their specific goals and desires. See: Drahos, ‘The
Regulation of Public Goods’, Note 163, at 53
166 Apparently, the law’s general rule against enforcing private rights in information thus does not
arise from some inherent incapacity of information to be property but from a policy choice against
characterizing it as property. See: Drahos, ‘The Regulation of Public Goods’, Note 163, Ibid.
167 Under the IP regime, only a few gigantic corporations can produce and control the flow of
information and technology, particularly essential IT products, towards intellectual capitalism. See:
various works by Drahos, Granstrand, Shiva, Blakeney, Correa.
168 Maskus, K.E. and Reichman, J.H., 2005, eds., International Public Goods and Transfer of Technology
under a Globalized Intellectual property, Cambridge University Press, at 8.
169 The precise nature, validity and scope of these property rights will affect not only the workings of
the intellectual property regime, but the trade and competition regimes. See: C. Arup, “Competition
163
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2.2.1.3. Intellectual Property Rights –Copyright and PatentCopyright and patent are legal constructions, which are used to privatise
and commercialise the production, dissemination and utilization of information
and technology. They are exclusive rights granting a monopoly to be used and
exploited in the field of literature, art, and science and technology. By referring to
Locke, Rand maintains that copyright and patents are the legal implementation of
the basis of all property rights: a man’s right to the product of his mind.170 He
posits copyright and patents as the highest form of property, the heart and core of
property rights, which allow the exploitation of IT.171 Furthermore, as
MacCormick notes, objects of intellectual property are like currency in that they
‘have use value (only) by virtue of the regime that gives them exchange value’.
That value arises because the law ‘creates an artificial scarcity by assigning an
exclusive privilege of exploitation to the person it qualifies as right-owner or
licensee’.172 However, it has been widely recognised that the institutional design
issues raised by intellectual property are not simply issues of legal technicality or
even economic ones.
A great deal of the literature classifies and elaborates several core
elements and pivotal functions of intellectual property rights. Those elements are:
(i) legal rights; (ii) exclusive rights; (iii) monopoly rights; (iv) property rights; (v)
intangible thing; and (vi) protection and reward instruments for creations,
inventions and innovations. Related to the copyright function, Professor Grosheide
posits two rationales for validating exclusive rights in the IPR system: (i) to give
statutory expression to the moral and economic rights of creators in their creations;
(ii) to promote, as deliberate actors, government policy, creativity and the
dissemination and application of its results, which would contribute to economic
and social developments. By referring to Professor Grosheide’s monumental work
on the origins of copyright,173 Professor Hugenholtz selects five most important
arguments on the rationales of the copyright system: (i) the ‘personality’
argument;174 (ii) the ‘natural law’ rationale;175 (iii) economic arguments;176 (iv)
social and cultural rationales;177 (v) the freedom of expression rationale.178
over Competition Policy for International Trade and Intellectual Property”; W. A. Rothnie, “Trade,
Competition and Intellectual Property”; J. Walker, “The Interface between Intellectual Property
Rights and Competition Law and Policy: An Australian Perspective”, all contained in Drahos, P.
(Ed.) Special Issue of Vol. 16 (1998) of Prometheus on Trade and Intellectual Property, at 351- 393.
170 The moral right to own private property, claimed Locke, was intimately tied to the personal labour
concerning the property that gave it value. See: Susan M. Leeson, Edward J. Sullivan, ‘Property,
Philosophy and Regulation: The Case Against a Natural Law Theory of Property Rights’, 17
Willamette Law Rev. 1980-1981, at 560-566
171 See: Copyright and patents, in Ayn Rand, Capitalism: The Unknown Ideal, Signet, New York, 1967, at
126 - 130.
172 See: MacCormick 2002, at 236, in Jill McKeough, Kathy Bowrey and Philip Grifftith, Intellectual
Property: Commentary and Materials, Law Book Company, Case Book, 2002.
173 Grosheide, F.W., Auteursrecht op maat, Deventer: Kluwer 1986, at 128 ff. See also: Grosheide, F.W.,
1994, ‘Paradigms in Copyright Law’, Note 62.
174 The work of authorship bears the personal imprint of its maker; copyright (‘author’s right’) is a
species of a right of personality. See: Grosheide, 1994, Ibid. See also: P.B. Hugentholtz, ‘The Great
Copyright Robbery: Right Allocation in Digital Environment, in Paper presented in International
Conference on A Free Information Ecology in Digital Environment, NYU School of Law, 31 March2 April 2000.
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For patent functions, Masami Hanabusa has identified: (i) technical; and
(ii) industrial property and policy functions. Firstly, in terms of the technical
function, patent law evaluates the creation of an industrially useful technical idea
and provides a patent, legal monopoly or exclusive legal power to the inventor.
Patent law first defines an invention according to how much creativity the
technical idea contains and also establishes a standard to evaluate a change to the
prior art, i.e. creativity. Secondly, based on the industrial property function, the
right to obtain a patent right and branched or derivative rights (e.g. the granting
non-exclusive licences or exclusive licences, etc.) is an important basis for
industrial activity in economic society. Therefore, the substance of the rights
should be officially published and the procedures must be standardised in order to
warrant the security of transactions. In this case, at the micro level, patent law is
appreciated as a technical legal instrument to protect and utilise a right in order to
obtain a patent right. Then, at the macro level, in the industrial policy function,
patent law is functioned by government to: (i) protect and utilize an invention and
(ii) to generally encourage invention.
Other patent advantages in corporate perspectives may cover external and
internal advantages. The external advantages can be classified into advantages: (i)
for protection, such as protecting proprietory product and process technology, and
creating retaliatory power against competitors; (ii) for bargaining, such as
providing better possibilities of selling licenses, giving better possibilities of
accessing technology through cross licensing, facilitating R&D cooperation with
others, and giving a better bargaining position in standard-setting; (iii) for image,
such as improving the corporate image. The internal advantages are: (i) providing
motivation for employees to invent; (ii) providing a measure of R&D
productivity.179
In this recent development, due to its broad scope, intellectual property
products are becoming the most strategic commodities in international trade. They
nearly cover all of the need of society. Some authors, such as Boyle, Arup, Rothnie,
Walker, and Marilyn identified that intellectual property protection has expanded
exponentially in breadth, scope and term over the last three decades.180 For
Copyright reflects notions of natural justice. “Author’s rights are not created by law but always
existed in the legal consciousness of man”. See: E.W. Ploman and L. Clark Hamilton, Copyright.
Intellectual Property in the Information Age, London 1980, at 13; Grosheide, F.W., Auteursrecht op
maat, Deventer: Kluwer 1986, at 130; Grosheide, F.W., 1994, ‘Paradigms in Copyright Law’; P.B.
Hugentholtz, 2000, Note 174.
176 Copyright protection promotes economic efficiency, by optimizing the allocation of scare
resources through the pricing system. See: Grosheide, F.W., Auteursrecht op maat, Deventer: Kluwer
1986; Grosheide, F.W., 1994, ‘Paradigms in Copyright Law’; P.B. Hugentholtz, 2000, Note 174.
177 Copyright acts as an incentive to create and disseminate works that serve a valuable social or
cultural purpose. Ibid
178 Copyright makes creators independent of State or subsidy; copyright is the proverbial ‘engine of
free expression’. Ibid.
179 See: Grandstrand, 1999, at 211
180 Now we have database rights over facts, gene sequence, business method and software patents,
digital fences that enclose the public domain together with the realm of private property and so
forth. And while these rules differ from nation to nation, the pressure is to harmonize them only
upwards, adopting the strongest protections of facts, the longest copyright terms, the greatest scope
of patentability. Therefore, in the digital information millennium, the challenge faced by policy
makers in copyright and patent is to define and determine the concept and scope of efficient
175
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example, the scope of patent may cover any creation of human intellectual
capability in the field of technology, the mainstream of the laws of the industrial
property,181 while copyright may cover any creation, which results from literature,
art and science.182
In Indonesia, the concept of copyright and patents places the exclusive
right at the very heart of copyright183 and patents.184 The Indonesian Copyright Act
provides exclusive rights185 to the owner which cover the following rights: (i) to
reproduce the work in a material form; (ii) to publish the work; (iii) to perform the
work; (iv) to broadcast the work; (v) to cause the work to be transmitted to
subscribers to a diffusion service; (vi) to make an adaptation of the work; (vii) to
do anything in relation to a work that is an adaptation of the first mentioned
works in sub-paragraphs (i) to (v). Similarly, a patent is a certain limited monopoly
right to the technology described in the letters of patent for an inventor who has
originated and published an invention, which contributes to the progress of
property rights in information. See C. Arup, “Competition over Competition Policy for
International Trade and Intellectual Property”; W. A. Rothnie, “Trade, Competition and Intellectual
Property”; J. Walker, “The Interface between Intellectual Property Rights and Competition Law and
Policy: An Australian Perspective”, all contained in Drahos, P. (Ed.) Special Issue of Vol. 16 (1998)
of Prometheus on Trade and Intellectual Property, at 351- 393. See also: James Boyle, 2004, Manifesto
on WIPO, Note 61. Parallel to Boyle, Marilyn charts the emerging constellation of Euro-American
property interests in which potentiality plays a central role. She discusses four candidates for
ownership as products of: cultural property, intellectual property, bodily property and professional
commitment. In conclusion She argues that ownership re-embeds ideas and products in an
organism. See: Strathern, Marilyn. 1996. “Potential property: Intellectual property rights and
property in persons.” Social Anthropology 4: 17-32.
181 Article 1 (3) of Paris Convention stated that: “Industrial property shall be understood in its
broadest sense and shall apply not only to industry and commerce proper, but likewise to
agricultural and extractive industries and to all manufactured or natural products; for example,
wines, grain, tobacco leaves, fruit, cattle, minerals, mineral water, beer, flowers and flour”.
182 WIPO defines copyright as all products or works or rights resulting from intellectual activity in the
industrial literary and artistic fields. It includes the rights relating to literary, artistic and scientific
works; performance and performing artists; phonograms and broadcasts. See. Definition and scope
of IPR in Convention establishing WIPO in 1967, Art. 1(2) and TRIPs Agreement Art. 2 (viii). In
detail, the concept and scope of copyright in Indonesia seems to be similar to the WIPO concept of
copyright. From a statutory perspective, copyright personal property with respect to: (i) a book,
computer program, pamphlet, layout, published works, and other scientific works; (ii) lectures, and
other similar works; (iii) a torso for educational and scientific interest; (iv) a song or music with or
without text; (v) drama or musical drama, dance, choreography, puppet show and pantomime; (vi)
fine art in any form such as paintings, pictures, sculpture, caligraphy, collages, applied art; (vii)
architecture; (viii) maps; (ix) batik; (x) photography; (xi) cinematography; (xii) translations,
interpretations, databases, and other similar material works. There are exceptions if the works are: (i)
the result of public meetings of state institutions; (ii) legislative acts and regulations; (iii) state
speeches or speeches by Government Actors; (iv) Court Decisions or judges` decisions; or (v) a
decisions by an arbitration tribunal or other similar decisions. See: The Indonesian Copyright Act
No. 19/2002, Arts. 1, 2, 12 (1)(a-g), and 72 (3).
183 This term is defined as rights which permit the holder of those rights to legally prevent others
from performing certain acts. See: ICA 2002, arts. 2, 49, 72(1).
184 Normatively, the concept of a patent in Indonesia is defined in the Indonesian Patent Act, which
states that a patent is an exclusive right granted by the state to an inventor to implement his or her
inventions or to authorise another person to implement it for a particular period of time. See:
Indonesian Patent Act, Article 1 (1); See also: Art. 16.
185 This term is defined as rights which permit the holder of those rights to legally prevent others
from performing certain acts. See: ICA 2002, Arts. 2, 49, 72(1).
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industrial technology in the country. It offers a monopoly to the developer of a
useful product and process. More precisely, a patent is an exclusive right or legal
right to prevent a third person from making, using or selling any invention
defined in patent claim.186 It is the exclusive right, which contains the main
principle surrounding the patent187 and it provides legal protection for the patent
holder or his legal successor to implement his invention or creation during a
certain period.188
Generally, copyright and patent law could be defined as legal norms,
which provide legal protection for the creation of human intellectual capability in
the field of literature, art, science and technology. The term intellectual property
has a wide sense and scope. It applies not only to literature, art, science, and
technology in terms of industrial and commercial aspects, but also to agricultural,
extractive industries and all manufactured and natural products.189 In line with the
developments in modern biotechnology and life sciences, the scope of the modern
patent system has been extended to accommodate as far as possible, the widest
subject-matter.190 This includes new rights that extend far beyond conventional
ones, like computer programs, genetic resource, life forms, or biological materials,
such as micro-organisms, plants, animals and elements isolated from the human
body, including genes,191 etc. This extension is subject to a condition that
potentially threatens the collective survival of our community. All important
resources for the survival of collective life will be regulated, protected and
exploited under the IPR framework, which primarily serves the interest of
corporations. As a consequence, public goods, particularly essential IT, are
becoming a scarce resource.192 By signaturing the TRIPs Agreement, the concept of
See: Indonesian Patent Act, Article 17(1) and 17 (1) (a); See also: Hanabusa, Masami, 1992, An
Analysis of Japanese Patent law, Brunswick Publishing, at 2; Patricia Loughlan, 1998, Intellectual
Property: Creative and Marketing Rights, LBC, at 97.
187 Mahendra, Oka, 1991, Undang-undang Paten: Perlindungan Hukum Bagi Penemu dan Sarana
Menggairahkan Penemuan, (The Patent Act: Legal Protection for the Inventor and an Instrument to Improve
Invention), Pustaka Sinar Harapan, at 67.
188 Legal protection under the standard patent scheme is for twenty years and for petty patents ten
years. See: IPA 2001, Arts 8, 9. For copyright, the legal protection is for the life of the author and
fifty years after his death. See: ICA 2002, Art. 29(2); then in the Art. 30(1), the copyright on: a.
computer program; b. cinematographic works; c. phonograms; d. performances; e. broadcasting
works shall be protected for 50 (fifty) years as from the first publication.
189 See: Article 1 (3) of Paris Convention.
190 Llewelyn, M. (2005), ‘Schrodinger’s Cat: An Observation on Modern Patent Law’, in Drahos, P.,
ed., Death of Patents, Perspectives on Intellectual Property Law and Policy, London: Queen Marry
Intellectual Property Institute and Lawtext Publishing Limited, at 11-66.
191 The patenting of genetic engineering products has often been presented as a natural and logical
application of the basic principles of patentability, simply extended to biotechnology. See:
G.v.Overwalle, “Human Rights' Limitations in Patent Law”, Paper presented in the
International Conference on 'The Human Rights Paradox in Intellectual Property Law' Utrecht. 3-4
July 2006, at 8. See also: Grosheide (ed.), 2010, Intellectual Property Rights and Human Rights: A
Paradox, CIER, Edward Elgar, Cheltenham, UK.
192 The capitalism-based IPR potentially accelerate commercial-based intellectual products that
widening the scarcity of essential public goods. For example, in pharmaceutical case, Maurer and
Rai argued that the commercial model-based patent incentives and pharmaceutical companies will
work only if companies can sell enough patented products to cover their R&D costs. Consequently,
the commercial model fails for diseases found largely in the developing world, that have small
markets for patented products. They identified that only about 1% of newly developed drugs are
186
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an exclusive right has been framed and embodied into various national pieces of
legislation, including Indonesian intellectual property legislation with the broadest
scope under strict modern intellectual property law.
2.2.2. Justification for Intellectual Property Rights: An Epistemological Shift
The epistemological shift of intellectual property justification can be
identified through a diachronical approach.193 The shift moves from ideal goals
and rationales of intellectual property towards exploitative instruments for
strengthening and serving corporation’s interests. Historically, the epistemological
shift (from natural law to positivism) was influenced and driven by the social,
political, and economic development of European countries, such as Great
Britain194 and France.195
for tropical diseases, such as African sleeping sickness and dengue fever. Furthermore, they
criticised most pharmaceutical industries that tend to develop and produced drugs with potential
high profit. See: Stephen M. Maurer and Arti K. Rai, 2004, “Finding Cures for Tropical Diseases: Is
Open Source an Answer?”, Duke Science, Technology & Innovation Paper No.4; PLOS Medicine, Vol. 1,
at 183. See also: Nitya Nanda & Ritu Lodha, Making Essential Medicines Affordable to the Poor, 20 WIS.
INT’L L.J. 581, 584 (2002) (described the greediness of pharmaceutical companies, which see and
accumulate greater profits in drugs to reduce cholesterol for rich American consumers than in
drugs to tackle the killer diseases which affect the world’s poorest people). Similarly, Kamperman
indicated fact that R&D done by multinational corporations is hardly interested in developing new
and more efficient drugs for dangerous diseases like malaria or tuberculosis, plagues of the socalled Third World countries. See: Kamperman, A.S., 2005.
193 For a proper understanding of the epistemological shift of the justification for intellectual property,
it is necessary to return to the origins of copyright. The starting point of this historical survey is the
development of the book trade subsequent to the invention of the printing press. By means of a
historical exploration, many writers, such as Cornish, Drahos, Grosheide, Ricketson, Ginsburg,
Hesse, and Seignette describe the metamorphosis of the creator doctrine into the present modern
copyright laws. See: Cornish W. R., ‘The International Relations of Intellectual Property’, 52 (1)
Cambridge Law Journal, 1993; Drahos, P., A Philosophy of Intellectual Property, 1996; Grosheide, F.W.,
‘Paradigms in Copyright Law’, in B. Sherman, A. Strowel (eds.), Of Authors and Origins, Clarendon
Press, Oxford (1994); Ricketson, S., 1984, The Law of Intellectual Property, Law Book Company;
Ginsburg, ‘A Tale of Two Copyrights: Literary Property in Revolutionary France and America’, 47
Reveu International Du Droit Dáuthor 124 (1991); Carla Hesse, ‘Enlightenment Epistemology and the
Laws of Authorship in Revolutionary France, 17777-1793’, Representations, No. 30, Special Issue: Law
and the Order of Culture (Spring, 1990); See also, by the same author, Reading Signatures: Female
Authorsip and Revolutionary Law in France, 1750-1850, in Eighteen Centuries Studies, Vol.22,
No.3, Special Issue: The French Revolution in Culture (Spring 1989); J. Seignette, 1994, Challenges to
the Creator Doctrine; Christopher May and Susan K.Sell, 2005, ‘Forgetting History is Not an Option!
Intellectual Property, Public Policy and Economic Development in Context’, in Intellectual Property:
A Critical History, Boulder: Lynne Rienner Publishers.
194 In Elizabethan times, copyright was introduced to protect publishers rather than authors. This can
be traced back to the Queen Mary era. However, the patent system originated from the demands of
aristocrats and landowners who operated a certain measure of risk capital. See: Millar v. Taylor
(1769) and Statute of Monopolies (1623).
195 In France, it is widely accepted by historians, literary critics, and legal scholars alike that the law
on literary property passed by the National Convention on 19 July 1793 gave a legal definition to
the modern notion of the author in France. Through the ‘Declaration of the Rights of Genius’, the
author’s work is considered as ‘an inviolable property right’ rather than a ‘privilege’ granted by the
’grace of the King’. In this era, we can see the transformation process of rights from ‘individual
privilege’ towards ‘individual property’. Therefore, a discussion on exclusivity and the intellectual
property right cannot take place in isolation from the concept of an individual and an author. This
legal right to authorial self-determination forms the basis of commercial publishing in France. See:
Carla Hesse, Reading Signatures, 1989, at 469-487.
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In the Elizabethan times (17th-18 centuries) natural rights became a
fundamental reason to grant and recognise intellectual property rights.196 The idea
that every man has a natural right to the fruits of his labour has greatly influenced
intellectual property thinking. The natural rights view stems from some Europeans
traditions.197 Then, gradually, intellectual property policy was an integrated part of
the plan to promote a wide range of social, political, and economic goals. The
granting of exclusive rights to authors and inventors was thought to provide the
required incentives to encourage innovation, while simultaneously promoting free
and widespread dissemination of intellectual property products, i.e. information
and technology.198
Theoretically, a discussion on the justification of intellectual property
rights cannot take place in isolation from the justification of the property right. Up
until now, the philosopical debate on the existence of property still influences the
choice and policy of a country in implementing intellectual property rights. The
debates relate to whether property rights, and hence the concept of property, are
essentially legal in their nature, or whether they are more general social
phenomena which are simply recognised and protected by law in all modern
societies.
According to groups who defend the natural right as the basis of property,
intellectual property rights are grounded in the natural law right to the fruit of
one’s labour.199 They underlie the justification for a property right through
personality and morality considerations. The property right argument is based
on the necessity of property for the development of personality. Personality
itself develops in its interaction with the world. For Adam Smith, the right of
every man to his labour was the original foundation of all other property.200 Just as
In certain respects, this natural law approach to authors’ rights goes further than Locke’s concept
of natural property rights. For Locke, qualifying property as a natural right was not an end in itself,
but a means for curtailing the power of absolutist monarchs. Therefore, the idea of natural right of
property was one crucial premise in John Locke’s rejection of the absolute authority of Kings. See:
Seignette, J., Challenges to the Creator Doctrine, 1994, at 23; See also: Drahos, P., “The Universality of
Intellectual Property Rights: Origins and Development”, Paper in Panel Discussion on Intellectual
Property and Human Rights in Geneva, 9 September 1998, at 23.
197 This theory validates inventiveness as a property. It assumes that a person who invents something
will have a right to the invention as his property. As a consequence, any taking of such an
invention should be penalised as a violation of his property. See: Ricketson, S., 1984, The Law of
Intellectual Property, Law Book Company, at 868-869; Blakeney and Mc Keough, J., 1992, Intellectual
Property: Commentary and Materials, 2nd edition, The Law Book Company, at 416-419; Philip Grifith,
1993, Patent Notes 1993, Law School, University of Technology Sydney, at 47-48; Ricketson, S., and
Richardson, M., 1998, Intellectual Property: Cases, Materials and Commentary, 2nd edition,
Butterworths, at 553-554.
198 This ideal purpose is relevant to earlier development of modern intellectual property legislation.
For example, Carla Hesse notes that the revolutionary legislation redefined the author’s privilege as
property, not as an absolute right. Therefore, the intention and the result of this redefinition of the
author’s claim to his text as property was not to enhance the author’s power to control or determine
the uses and meanings of the text. See: Carla Hesse, ‘Enlightenment Epistemology and the Laws of
Authorship in Revolutionary France, 17777-1793’, Representations, No. 30, Special Issue: Law and the
Order of Culture (Spring, 1990) at 130
199 See: Tom G. Palmer, “Are Patent and Copyrights Morally Justified?, The Philosophy of Property
Rights and Ideal Objects,” 13 HARV. J. L. & Pub. Pol’y (1990), at 819.
200 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, Book I, Chapter X; Book
IV, Chapter V; Book V, Chapter I.
196
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one has a right to the crops one plants, so one has a right to the ideas one
generates and the art one produces. According to moral arguments, the person
whose intellectual activity is in question might be seen as having some sort of
‘natural right’ to what he creates.201
Different from the notion of a natural right, legal positivists emphasise the
importance of the social mechanism as the basis for validating property. This view
refers to the Benthamian thought that natural rights diminish.202 Bentham
maintained that the term ‘natural right’ –i.e. natural property right- is a
‘perversion of language’. It is an ambiguous203, sentimental and figurative204 term.
In addition, the natural right has anarchical consequences205. At best, such a ‘right’
may tell us what we ought to do; it cannot serve as a legal restriction on what we
can or cannot do. In line with Bentham, another positivist exponent, Spooner,
maintains that the foundations of property are the acts of possession and
creation.206

This argument is recognised by Art. 27(2) of the Universal Declaration of Human Rights:
‘Everyone has the right to the protection of the moral and material interests resulting from
any scientific, literary or artistic production of which he is the author’.
202 Bentham said that “ … there is no natural property … property is entirely the creature of the law.”
Bentham's argument is essentially that what we mean by property is security of expectation in
being able to keep, sell, use, etc., objects, and only the law can guarantee such security. See:
Bentham, Jeremy (1843). Principles of the Civil Code, in Bowring, John, ed., The Works of Jeremy
Bentham, Vol. 1, Edinburgh: William Tait.
203 This ambiguity refers to general rights. Bentham maintained that the term ‘natural right’ is
ambiguous, because it suggests that there are general rights - that is, rights over no specific object so that one would have a claim against whatever one chooses. The effect of exercising such a
universal, natural 'right' would be to extinguish the right altogether, since "what is every man's
right is no man's right." No legal system could function with such a broad conception of rights. Ibid.
See also: Encyclopedia of Philosophy, in http://plato.stanford.edu/entries/rights/#1, retrieved on
4 January, 2006
204 The term figurative refers to fictious thing. On this point, Bentham said that the assumption of the
existence of such rights seems to be derived from the theory of the social contract. Here, individuals
form a society and choose a government through the alienation of some of their ‘rights’. But such a
doctrine is not only not historical. According to Bentham, it does not even serve as a useful function
to explain the origin of political authority. Governments arise by habit or by force and, for contracts
(and, specifically, some ‘original contracts’) to be binding, there must already be a government in
place to enforce them. Ibid.
205 The anarchical impact would arise because such a right, Bentham claimed, entails a freedom from
all restraint and, in particular, from all legal restraint. Since a natural right would be interior to law,
it could not be limited by law and, since human beings are motivated by self-interest, if everyone
had such freedom, the result would be pure anarchy. To have a right in any meaningful sense
entails that others cannot legitimately interfere with one's rights, and this implies that rights must
be capable of enforcement. Such a restriction, as noted earlier, is within the province of the law.
Ibid.
206 Moreover, Spooner writes, “The right of property, or dominion, does not depend, as the objection
supposes, upon either the political or moral necessity of men’s avoiding collision with each other,
in the possession and use of commodities…” Rather, “the right of property, or dominion, depends
upon the necessity and right of each man's providing for his own subsistence and happiness; and
upon the consequent necessity and right of every man's exercising exclusive and absolute dominion
over the fruits of his labour.” Clearly, the key to Spooner's approach is to deny those defences of
property that rest on the joint operation of scarcity, the law of the excluded middle, and the
desirability of avoiding violent conflict. See: Lysander Spooner, 1855, The Law of Intellectual Property:
Or an Essay on the Right of Authors and Inventors to a Perpetual Property in Their Ideas, Boston, Bela
201
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Nowadays, the legal positivism mainstream is likely to dominate the
public appreciation of the existence of intellectual property by arguing that the
factual social mechanism has been driven into a social agreement based on
rationality and efficiency.207 This argument underlies a theoretical justification
emphasising the importance of inventive and innovative activities and the
commercialization of new products. The promotion of innovation becomes the
primary justification for creating intellectual property rights in the first place.
Currently, incentive theories for innovation tend to dominate the justification of
intellectual property rights.208 They assert that the prospect of earning supercompetitive profits provides the necessary incentives for invention,209
innovation,210 and disclosure.211 The reward of exclusive rights, it is assumed, will
spur creativity, productivity, and the dissemination of information. If the
Marsh; See also, his works in C Shively, (ed.), 1971, The Collected Works of Lysander Spooner, M&S
Press, Weston, Mass, at 28, 81-82.
207 Efficiency, the law and economics movement argues, plays an important prescriptive and
descriptive role in the evolution of the law. See: Drahos, P., “Capitalism, Efficiency and SelfOwnership”, 28 Austl. J. Leg. Phil. 2003, at 216.
208 Posner, one influential commentator, succinctly notes that the incentive story has been “the model
for 200 years. However, it should be realised that incentive theory will not adequately explain the
long period of protection which enables living authors and their immediate heirs to partake in
revenues generated many years after the creation of their works. Moreover, incentive theory cannot
explain the moral rights that prevent those who have paid to commercialise an author’s work from
doing so in a manner that could prejudice the author’s honour a reputation. It is understandable, in
the light of the term ‘copyright’, refers to those common law systems that characterize the exclusive
rights of authors in essentially economic terms (i.e. the rights to reproduce the work, to publish it
and to adapt it are examples), whereas, within civil law systems, the rights of authors are seen, at
base, as being about the protection of the authorial personality (i.e. the right to be acknowledged as
the author of the work and the right to control alterations to the work are the core rights). These
systems are not referred to as copyright but rather as authors’ rights. See: Mark A. Lemley,
Reconceiving Patents in the Age of Venture Capital, 4 J. SMALL & EMERGING BUS. L. (2000), at 137,
139. See: Robert W. Hahn, “The Economics of Patent Protection: Policy Implications from the
Literature”, Aei-Brookings Joint Center For Regulatory Studies, 30 October 2003, at 4, available at:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=467489; See also: Z. Radojokovic, “The
historical development of “Moral Right””, (1966) Copyright, at 203.
209
Paul J. Heald, 2003, A Transaction Costs Theory of Patent Law, available at:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=385841; See also: Paul J. Heald and James C. Smith,
The Problem of Social Cost in Genetically Modified Age, Law and Economics of Intellectual Property
Workshop, University of Michigan, 30 March 2006.
210 The incentive-to-innovate rationale focuses on the need to recover the costs necessary to bring an
invention on to the market. See: F.M. Scherer, 1984, Innovation and Growth: Schumpeterian Perspective,
the MIT Press Classic; F.M. Scherer, Industrial Market Structure and Economic Performance, 2nd ed.,
1980; F. Scott Kieff, Property Rights and Property Rules for Commercializing Inventions, 85 MINN. L.
REV. 697, 703–04 (2001); Rebecca Eisenberg, Patents and the Progress of Science: Exclusive Rights and
Experimental Use, 56 U. CHI. L. REV. 1017, 1036–37 (1989). (“The protection of a patent monopoly
enhances the likelihood that a firm will be willing to undertake [innovation].”); Canada–Patent
Protection of Pharmaceutical Products, Doc. WT/DS114/R (WTO Dispute Settlement Panel, March
17, 2000) (“Patent laws establish a carefully defined period of market exclusivity as an inducement
to innovation . . . .”); See also: Julie S. Turner, Comment, The Nonmanufacturing Infringer: Toward a
Theory of Efficient Infringement, 86 CAL. L. REV. 179, 192 (1998) (“A comparison of the incentive-toinvent and the incentive-to-innovate theories shows the waning of the former and the waxing of the
latter.”).
211 In order to receive a patent, inventors must fully disclose their invention to the public. See: 35
U.S.C. § 112 (2000) (requiring a patent application to provide a written description that would
enable someone skilled in the relevant art to practices the invention).
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foregoing benefits outweigh the costs of granting exclusive rights,212 then patent
law would be justified in an economic sense.
Several theoretical economic arguments relating to invention, innovation,
rewards, incentive, have been developed to justify the existence of exclusive right.
In 1950, for example in justifying patent, Fritz Machlup and Edith Penrose in An
Economic Review of the Patent System, identified four theories which justify
patent protection: (i) natural law, (ii) reward by monopoly213, (iii) monopoly-profitincentive214, and (iv) exchange for secrets215 theory. Clearly, those theories should
be appreciated simultaneously. They cannot be understood separately. This is
because each theory contains limitations -technically or conceptually- in validating
the patent protection. The natural law and reward by monopoly theories are
criticised, because they just emphasise inventor's interest solely; would imply
permanent or perpetual monopoly; and would allow independent creation, and
emphasis on ex post facto justice, not incentive to create.216 Likewise, incentive by
monopoly and monopoly exchange for secrets' theories more stressing on society's
interest and incentive only, not reward. In addition, industrial development, which
is advocated by the last theory is highly dependent on the disclosure of secrecy
about the invention.217
To date, the public debate over the legitimacy of exclusive rights to
property218 has shifted radically, from the state’s authority towards
Some patents may allow owners to charge higher prices, restrict output, or stifle beneficial followon innovation. See: William Landes and Richard A. Posner, The Economic Structure of Intellectual
Property Law, Belknap Press of Harvard University Press, 2003, at 57.
213 This theory validates granting reward to inventor for his or her contribution to society. It is unfair
if others using inventor's idea without some compensation for his time and labour. Machlup and
Penrose quoted John Stuart Mill in his bokk, Principles of Political Economy (1848; 932): "…the
inventor, ought to be both compensated and rewarded… it would be a gross immorality of the law to set every
body free to use a person's work without his consent, and without giving him an equivalent". See:
Ricketson, S., 1984, The Law of Intellectual Property, Law Book Company, at 869. See also: Blakeney
and Mc Keough, 1992, 417; Philip Grifith, 1993, Patent Notes 1993, Law School, UTS, at 48;
Ricketson, S., and Richardson, M., 1998, Intellectual Property: Cases, Materials and Commentary, 2nd
edition, Butterworths, at 553-554.
214 This theory provides incentive to inventor. Its purpose is to encourage research activities and
maximise the invention, which in turn developing the industrial activities. Ginburg, by referring to
Bleistein v. Donaldson Lithographic Co. (188 US 239 (1903), noted that ‘the receptivity of copyright to
both creativity and commercial values’ had allowed US courts to protect works that lack aesthetic
merit. See: Ginsburg, Jane, C., 1990, ‘Creation and Commercial Value: Copyright Protection of
Works Information’, 90 Columbia Law Review 1990; See also: Ricketson, S., 1984, The Law of Intellectual
Property, Law Book Company, at 869; Philip Grifith, 1993, at 48; Ricketson, S., and Richardson, M.,
1998, Intellectual Property: Cases, Materials and Commentary, 2nd edition, Butterworths, at 553-554.
215 This theory is same as incentive by monopoly theory. However, the industrial development is
highly depending on the disclosure of secrecy on invention. See: Ricketson, S., 1984, at 869. See:
Philip Grifith, 1993, at 48
216 Philip Griffith signified that the Natural Law theory raises some problems: (i) based solely on
inventor's interest; (ii) would imply permanent or perpetual monopoly; (iii) would allow
independent creation. While, the reward by monopoly theory contains some weaknesses: (i) this
theory emphasises inventor's interest, not society's; (ii) it also stresses ex post facto justice, not
incentive to create; See: Philip Grifith, 1993, Patent Notes, Law School, UTS, at 48.
217 See: Philip Grifith, 1993, Ibid.
218 As Fritz Machlup and Edith Penrose note, “those who started using the word property in
connection with inventions had a very definite purpose in mind: they wanted to substitute a
word with a respectable connotation, ‘property,’ for a word that had an unpleasant ring,
212
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corporations’ unlimited control, which drives privilege rights to property
rights in intellectual products.219 Even though many parties call for balancing the
optimization of intellectual products by promoting and introducing public
morality considerations, i.e. strengthening public interest and human rights,220 the
economic power and interest is stronger than moral considerations –life, happiness
and liberty221- in validating the existence of intellectual property,222 which is the
embodiment of the inventor and creator doctrine. Again, this section shows the
noteworthiness of an appropriate intellectual property legal framework that may
integrate all interests, either private or public, in order to guarantee the
sustainability of collective life.
2.3. An Analysis of the Internal and External Elements of Intellectual Property
This section will discuss internal and external elements of intellectual
property. Internal elements of IP refer to some constitutive elements that form the
existence of intellectual property law, such as exclusivity, a monopoly position,
ownership of abstract objects and so forth, while the external elements of
intellectual property are ethical norms that provide legitimacy and validity to the
existence of intellectual property, for example human dignity, public order, public
interests, the social function, human rights, equity, unity, sustainability and so
forth.

‘privilege’. See: Machlup & Penrose, ‘The Patent Controversy in the Nineteenth Century’, 10 J.
ECON. HIST., (1950), at 1, 16. In line with Machlup and Penrose, Drahos notes that IPR is a form of
private sovereignty over a primary good, i.e. information and knowledge. See: Peter Drahos,
"Decentring communication: the dark side of intellectual property," in Tom Campbell and Wojciech
Sadurski (eds.), 1994, Freedom of Communication, Dartmouth, Aldershot, at 274.
219 Fritz Machlup and Edith Penrose note, "those who started using the word property in
connection with inventions had a very definite purpose in mind: they wanted to substitute a
word with a respectable connotation, 'property,' for a word that had an unpleasant ring,
‘privilege’. See: Machlup & Penrose, “the Patent Controversy in the Nineteenth Century”, 10 J.
ECON. HIST.1, 16 (1950).
220 This can be seen from various Continental European Judicial decisions, doctrine and legislators
which continued to visualise the significance of the public interest and human rights issues, with
the result that statutory copyright protection is now, more so than in Anglo-American countries,
perceived as a recognition and elaboration of an author’s natural or human right to the economic
and moral fruits of his creation. See: Francon, A., 1991, ‘ Author Rights beyond Frontiers: A
Comparisson of Civil Law and Common Law Conceptions’, 149 Revenue Internationale du
droit dáuteur 2, at 10; See also: Universal Declaration of Human Rights (UDHR), Article 27 (2):
“every man has a right to obtain protection for the moral and economic interests resulting
from the creation of scientific, literary and artistic works”; See also: The International
Covenant on Economic, Social, and Cultural Rights (ICESCR), Article, 15(1)(c), providing
that the parties to the Covenant recognise every man’s right to benefit from the protection of
the moral and material fruits of any scientific, literary or artistic work of which he is the
author.
221 Many philosophers and statesmen have listed what they believe to be natural rights. Almost all
include the right to life in the form of happiness, goodness and liberty, and they are considered to
be the highest priorities in human nature.
222 A theory where property is viewed as the just reward for labour (a desert theory) might very well
support intellectual property rights, while at the same time a theory in which property is defined as
the concretization of liberty might not. See: Tom G. Palmer, “Are Patent and Copyrights Morally
Justified?, The Philosophy of Property Rights and Ideal Objects,” 13 HARV. J. L. & Pub. Pol’y (1990),
at 817.
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Theoretically, the existence of intellectual property encompasses several
core elements, which are combined with several idealistic norms. Those core
elements, which are internal elements of IPR, cover the following: (i) the exclusive
right, (ii) ownership, (iii) monopoly, and (iv) intangible or abstract objects, i.e.
literary, artistic, scientific and technological works. These internal elements form
the substance, the medium,223 the tool or the power224 of intellectual property.
While, the ideal purposes, which are external norms of intellectual property, such
as individual dignity, creativity,225 productivity, and public interest, function to
validate and endorse the existence of intellectual property. In this section, I will
analyze the core elements (the internal norms) and ideal purposes (the external
elements) of intellectual property in order to appropriately appreciate its existence,
and functions as well as its utilization for society.
2.3.1. Internal Elements: Instrumental Power
This section demonstrates that the internal elements of intellectual property
contain incoherent and conflicting elements, particularly when certain internal
norms, such as the exclusive right and the monopoly position, are applied at the
practical level.226 This is because the characteristics of the internal elements of IPR,
which merely contain technical considerations, do not accommodate the external
aspects, which contain certain idealistic values at the practical level. Consequently,
those internal elements frequently contradict certain ideal purposes (external
norms), such as public interest and humanistic values. This can be seen from the
gap between the constitutional goal and the practical impact of intellectual
property. Most national intellectual property legislation emphasises the
importance of the exclusive right and the monopoly position in appreciating and
enhancing creativity and productivity as well as contributing to public interest.227
On this point, the substance and medium of intellectual property law refers to intangible or
abstract objects, i.e. literary, artistic, scientific and technological works which are considered to be
property stemming from creations of the human mind. This term covers a bundle of rights, such as
patents, copyright and related rights, trademarks, geographical indications, industrial designs, layout designs of integrated circuits and the protection of undisclosed information. See: the definition
and scope of IPR in the Convention establishing the WIPO in 1967 and the TRIPs Agreement Art 2.
See also: WIPO, 1997, Introduction to Intellectual Property Theory and Practice, Kluwer
International, London, The Hague, Boston, at 3; See also: http://www.wto.org. See also: Cornish
W. R., ‘The International Relations of Intellectual Property’, 52 (1) Cambridge Law Journal, 1993, at 46.
224 On this point, the tools or power of intellectual property refers to the exclusive right, ownership,
and the monopoly position in intellectual property. Those tools construct and embed incentive
norms to stimulate creativity, invention, innovation, productivity, and investment in trade and
industry.
225 In theory, at least, intellectual property rights should only be created to optimise the allocation of
resources to the invention/creation. See: Drahos, P., “Capitalism, Efficiency and Self-Ownership”,
28 Austl. J. Leg. Phil. 216 (2003)
226 Drahos notes that intellectual property rights target dynamic efficiency, but they do so at the cost
of allocative efficiency losses (essentially the trade-off between rules to protect creators versus rules
to promote diffusion). It follows that there is no point in extending intellectual property protection
to informational assets already in existence or informational assets that are the by-products of other
activities. See: Drahos, P., “Capitalism, Efficiency and Self-Ownership”, 28 Austl. J. Leg. Phil. 216
(2003)
227 See: Considerations of the Indonesian Patent Act 2001, the Indonesian Copyright Act 2002; The
IPA 2001 confers exclusive rights in inventions and discoveries in furtherance of a
constitutional purpose “‘promote the progress of Science and the useful Arts’”. See: The US
223
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The proponents of the exclusive right argue that, in practice, intellectual property
will stimulate inventiveness, human creativity and productivity in order to drive
the economy forward, and to foster competition. They maintain that IPR protection
leads to the generation of ideas and new technology.228
Unfortunately, at the practical level, due to the absence of idealistic
elements (such as public interests, humanistic values), which accumulate with the
strong domination of private or corporate interests, the impementation of those
idealistic purposes become increasingly blurred. This is caused by the separation
of the internal (e.g. exclusivity, monopoly, ownership of abstract objects) and
external elements (e.g. public interests and humanistic values) of intellectual
property. In this respect, the internal elements of intellectual property are merely
needed to validate and introduce an IP regime even though they contain
limitations or slippery concepts. Consequently, the absolute exploitation of IP may
give rise to tension or conflict with public interests and humanistic values. This
problem is particularly evident when intellectual property products have to be
dedicated to achieving idealistic purposes, such as the public interest and
fundamental human rights issues at the practical level. This provides an
opportunity to requestion and re-examine the existence (i.e. the internal elements
and the ultimate goal of utilization) of intellectual property law.
2.3.1.1. Exclusivity and the Monopoly Position
Exclusivity and a monopoly are two core characteristics of intellectual
property that may contain slippery concepts and have invited much criticism.
Firstly, exclusivity is granted to a creator or an inventor based on his or her
contribution to his or her work, which is appreciated as personal rights. Thus, they
are entitled to the results of their labour. However, in fact, intellectual products are
social products. So, it is not fair to claim that all the value of intellectual products is
the result of labour, either a single labourer, or any small group of workers.229 This
reason is understandable because there will be no intellectual work without
Constitution, Art I, § 8, cl 8 in Rebecca S. Eisenberg, “Patents and the Progress of Science: Exclusive
Rights and Experimental Uses”, 56 U. Chi. L. Rev. 1017 1989. See also: Lessig, L., 2002, The future of
Ideas: the Fate of the Commons in a Connected World, Vintage Books, New York. See also: Rose, M.,
1993, Authors and Owners: the Invention of Copyright, Harvard University Press, Cambridge, MA; See
also: Australian Patent Act 1990; Australian Copyright Act 1968; Chinese Patent Law, as amended
on 25 August 2000 and Chinese Copyright Law which protecting and encouraging the creation and
dissemination of works being good for socialist spiritual and material culture construction, and
promoting development and prosperity of socialist culture and science. See: Li Luo, ‘Legal
Protection of Technological Measures in China’, European Intellectual Property Review (EIPR), Vol.28,
Issue 2, 2006, at 101.
228 On this point, intellectual property rights form the basis for scientific and economic development
because they offer an incentive to someone, either individuals or organisations, to invest time and
knowledge in research activities. In this respect, inventors are given the right to derive monopoly
profits, which means that only them, are allowed to exploit their invention during a certain period
of time. As a consequence, this exclusive right has to be legally enforceable. Finally, the whole of
society should benefit from these works, as they stimulate economic growth and technological
development. See: C. Fink, 2000, Intellectual Property Rights, Market Structure, and Transnational
Corporations in Developing Countries, Berlin: Mensch-und-Buch-Verlag, at 1, 5. See also: Robert
M. Sherwood, Intellectual Property and Economic Development, Westview Special Studies
in Science, Technology and Public Policy, Westvie Press, 1990, at 53.
229 See: Hettinger, Edwin C. Winter, 1989, “Justifying Intellectual Property,” Philosophy and Public
Affairs 18(1), at 31-52.
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refering to the prior work of numerous people.230 In short, recent contributor
cannot validly claim full credit and absolute exclusivity to his work. In addition,
related to creativity and innovation, exclusivity cannot be used to accelerate
creativity. In this respect, we cannot create public creativity by excluding others
from using the prior intellectual products. As a matter of common sense, public
creativity can be improved by providing, disseminating and expanding learning
material resources, i.e. creations, inventions and innovation that may stimulate
inspirations and diligence.231.
Secondly, there are monopoly rights in intellectual property law. To ensure
the optimization of exclusivity, the legislator provided rights to a monopoly. The
two terms stemmed from the basic assumption that the world faces a threat from
resource a scarcity of resources. Now, they are becoming important objects in
economic law studies.232 Admittedly, a monopoly is a logical consequence of
exclusivity in exploiting intellectual products. Those characteristics are considered
as fundamental instruments to accelerate and improve creativity and productivity.
Unfortunately, a monopoly in intellectual property is often used as an instrument
to exploit and control individual (corporate) rights to the maximum and tends to
constitute a monopoly in the classic sense.233 Fierce criticism of the monopoly in
intellectual property was expressed by Lord Coke who defined a monopoly as “an
institution, or allowance by the King by his grant, commission, or otherwise to any
person or persons ... whereby any person or persons ... are sought to be restrained
of any freedom, or liberty that they had before, or hindered in their lawfull
trade.”234 The proponents of patents thus reasoned that an exclusive right over an
innovation could not be a monopoly, because, prior to its invention it was not a
“liberty that they had before.”235 This is ironic because we have argued that we
cannot create innovations by monopolising intellectual products and excluding
others from accessing them.
Principally, based on constitutional reasoning, the granting of an exclusive
right is not only dedicated to encouraging creativity but also to promoting public
See: Brian Martin, “Against Intellectual Property”, Philosophy and Social Action, Vol. 21, No. 3, JulySeptember 1995, at 7-22
231 Even though intellectual property is essential and is required to improve our quality of life, to
reduce it too much to private property can be ‘bad medicine’ (Eisenberg (2003). Therefore,
Eisenberg doubted that creativity could be developed without a rich public domain. Culture, like
science and technology, grows by accretion, each new creator building on the works of those who
came before. She maintained that overprotection stifles the very creative forces it is supposed to
nurture. See: Eisenberg, R., 1993, “Technology Transfer and the Genome Project: Problems with
Patenting
Research
Tools”,
available
at:
http://www.piercelaw.edu/risk/vol5/spring/eisenber.htm
232 See: Mackaay, Ejan, 1992, ‘An Economic View of Information Law’, in Willem F. Korthals Altes,
et.al. (ed.), 1992, Information Law towards the 21st Century, Information Law Series, Kluwer, at 45
233 The classic monopoly is the ability to exclude others from a specific market. It includes the ability
to exclude all other products or processes from that specific market. See: Robert M. Sherwood,
Intellectual Property and Economic Development, Westview Special Studies in Science,
Technology and Public Policy, Westvie Press, 1990, at 51-52.
234 See: Tom G. Palmer, “Are Patent and Copyrights Morally Justified?, The Philosophy of Property
Rights and Ideal Objects,” 13 HARV. J. L. & Pub. Pol’y (1990), at 826
235 Robert Nozick argues on this basis that patents and copyrights do not run foul of the "Lockean
Proviso": "An inventor's patent does not deprive others of an object which would not exist if not for
the inventor." R. Nozick, Anarchy, State, and Utopia, 182 (1974), in Tom G. Palmer, Ibid.
230
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interest.236 The idea behind patents is that the fundamentals of an invention are
made public while the inventor, for a limited amount of time, has the exclusive
right to make, use or sell the invention. However, either theoretically or
practically, the constitutional reasoning for this is not obviously proved,
particularly in developing countries. In economic theory, Stiglitz indicates an
economic distortion in intellectual property rights because they provide an
incentive to innovate by creating a (temporary) monopoly power. In this case,
monopolies interfere with the efficiency of the economy and will lead to lower
levels of production and higher prices than would prevail with
competition.237 Boldrin and Levine (1999, 2002) showed that even in the absence of
legal protection for intellectual property monopolies, innovations would be
produced. They maintain that: “since innovations require earlier innovations as
input, it is far from certain that government grants of monopoly actually increase
innovation—they may well lead to less innovation.” Due to insufficient empirical
evidence on the correlation between a monopoly and innovation, the debate
remains wide open on the role that patent protection plays in fostering
innovations, their adoption and continuing economic progress.238
It clearly shows that the creator and inventor doctrine contains a paradox
between its element and its objectives. As a matter of common sense, it is difficult
to optimally improve the creativity and productivity of the public through a
monopoly. This is because a monopoly of knowledge, invention and innovation
will block and hamper others from accessing knowledge resources. Creativity and
productivity could be effectively promoted by cooperation.
It is common sense that encouraging innovation through the granting of
an exclusive right and monopoly right in intellectual property law gives rise to a
major paradox. This is because innovation depends on people communicating
with each other. Creativity and innovation result from social interaction. They
cannot be produced in a social vacuum.239 It means that the more corporations
The Indonesian Copyright and Patent Acts emphasise the public interest as one of the main
reasons to introduce those acts. In addition, the Indonesian Copyright Act 2002 has regulated this
under Arts 14, 15, 16, 17, and 18. Likewise, other countries, even developed countries i.e. the U.S.,
also stipulate the public interest as one of main considerations to enact intellectual property law.
The US Constitution empowers Congress to promoting the progress of science and useful arts. It is
clear that, even though the US Patent Law is based on the utilitarian reasoning, it should be
devoted to promote the progress of science and useful arts in general in the public interest. See:
Article 1 Section 1 Clause 8 of the Constitution. This notion is also included in the UDHR, ICESCR,
ECHR, and the 1945 Indonesian Constitution that stipulate some access to intellectual works as a
part of fundamental rights. See: UDHR, Art. 27; ICESCR, Art. 15. 1 (c). Thus, the internal norms of
intellectual property law contain at least three main components: (i) exclusivity, (ii) creativity and
(iii) public interest.
237 Joseph E. Stiglitz, 2004, “Towards A Pro-Development and Balanced Intellectual Property
Regime,”
available
at:
http://www2.gsb.columbia.edu/faculty/jstiglitz/download/
2004_TOWARDS_A_PRO_DEVELOPMENT.htm, retrieved on: 16 June 2006. See Note 11.
238 See: Michele Boldrin and David K. Levine, “Rent-Seeking and Innovation”, Journal of Monetary
Economics, Elsevier, available at: http://www.micheleboldrin.com/Papers/rent_seeking.pdf, at 2;
See also: Boldrin, M., Levine, D., 1999, “Perfectly Competitive Innovation”, University of Minnesota
and UCLA, November; See also: Boldrin, M., Levine, D.K., 2002. “The case against intellectual
property”, the American Economic Review, (Papers and Proceedings), at 92, 209–212; Boldrin, M., and
Levine, D.K. 2008, Against Intellectual Monopioly, Cabridge University Press.
239 See: Hettinger, Edwin C. Winter, 1989, “Justifying Intellectual Property,” Philosophy and Public
Affairs 18(1):31-52. See also: Ricketson, Sam., 1992, “New Wine into Old Bottles: Technological
236
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place their creative personnel in intellectual property cells, the more risks they take
with the innovation process.240
At the practical level, Granstrand found that the exclusive rights that are
granted by the state in the form of intellectual property rights may be abused.241
Many influential parties, i.e. gigantic corporations, tend to manipulate this
exclusivity as an instrument to accumulate their profits towards intellectual or
knowledge capitalism. Frequently, these corporations’ manoeuvres block public
creativity. For example, regarding patent strategies, Granstrand uses the metaphor
of a technology landscape. He identifies six generic patent-based strategies for
enclosing part of this landscape for private use. These are: (i) ad hoc blocking and
inventing around;242 (ii) strategic patent searching (a key patent with ‘large
blocking power’),243 (iii) blanketing/flooding (picking an area such as genomics
and patenting every major and minor finding of the R&D process);244 (iv)
fencing;245 (v) surrounding (often used to protect strategic patents and to maintain
a grip in fields after the expiration of the strategic patent);246 and (vi) a
combination of patent networks (building a complex web of patents that no

Change and Intellectual Property Rights. Prometheus 10(1):53-82; Adam D. Moore, “A Lockean
Theory of Intellectual Property”, Hamline Law Review, (Fall 1997) 21: 65-108.
240 Drahos, P., ”The Injustice of Intellectual Property” Digital Ecology, 11 December 2003, available at:
http://world-information.org/wio/readme/992006691/1078414261
241 Granstrand, O., 1999, The Economics and Management of Intellectual Property: Towards
Intellectual Capitalism, Edward Elgar, Cheltenham, UK, at 335.
242 Ad hoc efforst result in one or a few patents which are used to protect an innovation in a special
application. The possibilities to invent around are many, and R&D costs and the time for inventing
around are low. See: Grandstrand, 1999, at 219.
243 Strategic patent searching refers to a single patent with a large blocking power. Strategic patents
have deterrent high or insurmountable invent around costs and are usually applied for doing
business within a scpecific product area. See: Grandstrand, 1999, at 221.
244 Blanketing means more or less systematic efforts in ‘mining’ or ‘bombing’ every step in a
manufacturing process with patents. Blanketing is used as a strategy in emerging technologies
when uncertainty is high regarding which R&D directions should be taken. Typically, blanketing
and flooding make use of the possibilities to use minor inventions or minor patents as nuisance
patents to slow down competitors. Minor patents are frequently used to build the bargaining
power of a patent portfolio. See: Grandstrand, 1999, at 221.
245 Fencing refers to the situation where a series of patents, ordered in some way, block certain lines
or directions of R&D, for example, a range of variants of a chemical sub-process, molecular designs,
geometric shape, temperature conditions or pressure conditions. Fencing is typically used for a
range of possibly quite different technical solutions for achieving a similar functional result.
Grandstrand notes that ‘fencing’ is an old strategy, which was actually described by Marshall and
Scherer. In their works, they describe how DuPont fenced in their invention of nylon by patenting a
range of molecular variations of polymers with potentially similar properties to nylon. In this way,
fencing in several dimensions may come close to systematic blanketing. See: Alfred Marshall, (1890)
1994, Principles of Economics, London, Macmillan Press, at 520. See also: Scherer, F.M., Industrial
Market Stucture and Economic Performance, Chicago, IL: Rand McNally, 1980, at 451; See:
Grandstrand, O., 1999, The Economics of IP towards Intellectual Capitalism, at 221.
246 Surrounding is when important or strategic central patents are fenced in or surrounded by other
patents, which are individually less important but collectively block the effective commercial use of
the central patent, even after its expiry. Often, surrounding patents pertain to different applications
of a basic invention. Surrounding is frequently used to obtain access to the surrounded technology,
for example through cross-licensing. In this respect, a strategic patent play important role for a
competitor. See: Grandstrand, O., 1999, at 221.
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competitor can penetrate).247 Therefore, it is not surprising that only a few cases in
which patents have been used to encourage or accelerate innovation.248
The failure to prove consistency or coherency among internal components
of intellectual property shows that the intellectual property regime is a product of
manipulation and forces of self-interest, or corporate interests (capitalism) that
tend to construct intellectual property as property. The law’s general rule against
enforcing privatisation or exclusivity in IT as intellectual products thus does not
arise from the inherent incapacity of IT to be property, but rather from a policy
choice against characterizing it as property. It should be noted that intellectual
property rights are different from other forms of property rights. Ordinarily,
property rights are argued as a means of achieving economic efficiency,249 while
intellectual property rights, by contrast, result in a static inefficiency, justified by
dynamic incentives.250 In addition, the exclusivity failed to stimulate the creativity
and productivity of the people.251 Intellectual property rights are rights which are
created for and exist within market contexts. It tends to be served as capitalist
instrument for strengthening and accumulating market and profit interests.
Many patents (and the research which lies behind them) are focused not
so much on producing a product that is better, that is valued more by consumers,
or which costs less, but rather on enhancing market power, e.g. by extending
market dominance. Patents can, and often are, used as a barrier to entry. At the
same time, patents give rise to what may be viewed as socially unproductive
research, as others try to innovate around a patent. In short, the patent system not
only does not reward inventors on the basis of their marginal contributions, but
Combination refers to the building of a patent portfolio in which patents of various kinds and
configurations are consciously used to strengthen the overall protection and bargaining power. See:
Grandstrand, O., 1999, at 219-222.
248 Practically, from time to time, many corporations may take out a patent, or buy someone else's
patent, in order to inhibit others from applying the ideas. For example, from its beginning in 1875,
the US company AT&T collected patents in order to ensure its monopoly on telephones. It slowed
down the introduction of radio for some 20 years. In a similar fashion, General Electric used control
of patents to retard the introduction of fluorescent lights, which were a threat to its market of
incandescent lights. See: Dunford, Richard. 1987. The suppression of technology as a strategy for
controlling resource dependence. Administrative Science Quarterly 32:512-525; See also: B. Martin,
“Against Intellectual Property”, Philosophy and Social Action, Vol. 21, No. 3, July-September 1995, at
7-22; and Drahos, P. (ed.), Intellectual Property, International Library of Essays in Law and Legal
Theory, Aldershot, UK: Dartmouth, 1999, at 517-532.
249 Coase, Ronald H., 1960, ‘The Problem of Social Cost,’ Journal of Law and Economics, Vol.3, October,
1960, at 1-44., also available at: http://www.sfu.ca/~allen/CoaseJLE1960.pdf, at 1-28.
250 Stiglitz, J.E., 2004, ‘Towards A Pro-Development and Balanced Intellectual Property Regime’,
Notes 11, 237, 1398.
251 History shows us that exclusivity and property rights are not the only method to encourage
invention and innovation. Through a historical examination, Drahos found that the connection
between intellectual property, science, and economic development is contingent and local rather
than necessary and universal. In Imperial China, society achieved spectacular outcomes in science
and innovation without an intellectual property regime. See: Alford, W.P., 1993, ‘Don’t Stop
Thinking About…Yesterday: Why There was No Indigenous Counterpart to Intellectual Property
Law in Imperial China’, 7 Journal of Chinese Law, 3 (1993); See also: Drahos, P., 1996, A Philosophy of
Intellectual Property, Dartmouth, at 15; For relevant information on the history of IP, See also: Carla
Hesse, 2002, ‘The Rise of Intellectual Property, 700 B.C. – A.D. 2000: an Idea in Balance’, Daedalus,
Spring 2002, at 27. For correlation between the implementation of Indonesian intellectual property
legislation, particularly patent, and the progress of creativity and productivity. See: 3.4. of this
dissertation.
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sets up a distorted set of incentives for innovations, where inventive activity is
directed first at creating market power, and then, by others, at overcoming the
artificially created market power.252
At this point, those characteristics encountered an internal norm or
economic contradiction.253 McKeough et al. signified that the underlying problem
here is information or knowledge as an effective ‘public good’. Information or
knowledge is an unusual commodity (an abstract or intangible object)254 precisely
because it can be consumed by one person and yet still be available to others, and
because the cost of preventing others from appropriating it may be so high that
private actors are unlikely to want to produce it in the first place. The conferral of a
monopoly is thus a response to a (potential) market failure, the problem that ideas
will not be developed due to a fear that free riders will rob the risk taker of any
consequent benefit.255 So, the objective of a monopoly in intellectual property
being to stimulate creativity and productivity, to some extent, can be requestioned.
This is because apparently in this context the reason for a monopoly being granted
is merely based on the harvesting metaphor.256
In line with McKeough et.al., Cooter and Ulen point out that the danger of
this monopoly is that the resulting product may not be delivered to the public at a
price which would encourage consumption, thus producing a market failure of a
different kind. Therefore, it is necessary to find an appropriate model for
optimising intellectual products. Intellectual property can provide an important
advantage, but it is not a monopoly.257 In a monopoly, particularly where it is
See: the case of gigantic corporations’ manoeuvres in blocking, fencing, blanketing, and
surrounding strategies to lock out other competitors from creating and producing competitive
products. In this case, many corporations provide incentives to their R&Ds department in order to
create inventions and innovations to block their competitors. For instance: AT&T, General Electric,
and other gigantic drug companies. See also: Notes 10, 128 and 1228 - 1231, 1723 and 1919.
253 This paradox has been illustrated by Cooter and Ulen:
“The distinguishing economic characteristic of each of the methods for establishing property rights in
information is that they are monopoly rights. This seems paradoxical in that, in general, a monopoly is less
efficient than a competitive industry, but information is an unusual commodity … By giving monopoly
power to the creator of an idea, that person is presented with a powerful incentive to discover new ideas.
However a monopolist tends to discourage the use of a good by overpricing it. Put succinctly, the dilemma is
that without a legal monopoly not enough information will be produced but with the legal monopoly too little
of the information will be used”. See: Cooter, Robert & Ulen, Thomas, 2000, Law and Economics, 3rd
ed., Addison-Wesly, New York; See also: Drahos, P., A Philosophy of Intellectual Property, 1996.
254 Braithwaite and Drahos used the term “abstract objects” to name the objects of intellectual
property laws. In information economies, wealth comes from controlling abstract objects through
intellectual property rights. See: John Braithwaite and Peter Drahos, Global Business Regulation
(2000) 56. Drahos, P., “Capitalism, Efficiency and Self-Ownership”, 28 Austl. J. Leg. Phil. 2003, at 217.
255 See: Mc Keough et.al., 2003.
256 The harvesting methaphor was illustrated by McKeough et.al. as follows: “Laws for the protection
of intellectual property provide security for investment for innovation … in the sense that they
provide a protective barrier against third parties who seek to appropriate the work of the innovator
and take a free ride on that work. Without this barrier, innovation is like a crop in an unfenced
field, free to be grazed by competitors who have made no contribution to its cultivation. See: Prime
Minister’s Science and Engineering Council 1993b, 61, in McKeough et.al. 2003.
257 Gibbons and Wittrock maintain that monopoly rights are at odds with the ethos of science. See:
Gibbons, M. and B. Wittrock eds.,1985, Science as a Commodity, Threats to the open community of
scholars, Harlow, Longman. It is relevant with R.K. Merton (1942) who stated that: “The substantive
findings of science are a product of social collaboration and are assigned to the community. They
constitute a common heritage in which the equity of the individual producer is severely limited. An
252
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created by government action, as is common in many developing and communist
countries, the firm, in effect, does fail because it is the firm that is protected.
Intellectual property protects the idea, the invention, the creative expression, but
not the firm.258 American and other anti-trust authorities have recognized that
intellectual property rights may need to be curtailed to prevent excessive
monopolization259 and for reasons of public health or other public policy
concerns.260
Another important issue that must be addressed is the degree to which the
right owner is given exclusive control over the relevant subject-matter. In the case
of a patent, the owner is given control over the idea behind the patented process or
product to the extent that the idea is disclosed in the patent specifications. The
patentee’s monopoly is an absolute one, at least as far as commercial use is
concerned. Nobody may exploit the invention during the term of the patent, even
if they arrive at the same idea through independent research. With copyright, a
different balance is struck. In theory at least, a copyright cannot be used to control
an idea, only the particular expression chosen by the author. The copyright lasts
for rather longer than patent protection. Also the work does not have to be
published, so that in some instances a copyright may be used as an instrument of
censorship.261
The above contradictions and difficulties in protecting and guaranteeing
the public interest through recognising and exploiting the exclusive right and
monopoly position increasingly emphasise the importance of an ideal legal
framework in utilising intellectual products. Therefore, it is necessary to elaborate
and to formulate an appropriate legal framework and a regulatory model that may
accommodate the exclusive right, monopoly rights, and the public interest for the
greatest benefit for the greatest number of people.
eponymous law or theory does not enter into the exclusive possession of the discoverer and heirs,
nor do the mores bestow upon them special rights of use and disposition. Property rights in science
are whittled down to the bare minimum by the rationale of the scientific ethic.” See: Merton, R.K.
(1942) The Ethos of Science. Republished in On Social Structure and Science. Edited by P. Sztompka
(1986) Chicago: University of Chicago Press.
258 See: R.M. Sherwood, Intellectual Property and Economic Development, Westview Special
Studies in Science, Technology and Public Policy, Westvie Press, 1990, at 52.
259 See: CSU v. Xerox, (The decision was delivered on 02/17/2000). The Federal Circuit Court of
Appeals, allowed a patent or copyright owner to refuse to sell or license the protected intellectual
property only as long as the refusal does not cause a collateral, anti competitive effect beyond the
scope of the patent or copyright grant. See, for instance, Carlos Correa, in his report, in 2000, listed a
large number of cases in which courts have granted compulsory licences. See: Correa, C.M., 2000,
‘The Strengthening of IPRs in Developing Countries and Complementary Legislation,’ report
prepared for the Department of International Development (DFID), University of Buenos Aires,
October 2000. See also: Frederic M Scherer, in his expert report ‘In the matter of GlaxoSmithKline,
South Africa et al,’ August 28, 2003, he notes that ‘By the end of the 1950s, compulsory licenses had
been issued in roughly 100 antitrust cases covering an estimated 40 to 50 thousand patents,
including AT&T’s basic transistor concept patents, IBM’s computer and tabulating card machine
patents, General Electric’s fluorescent and incandescent lamp patent, Dupont’s nylon patents, and
Eastman Kodak’s color film processing patents. Cited in Love, James, 2005, ‘Remuneration
Guidelines for non-Voluntary use of a Patent on Medical Technologies’, Paper published by the
World Health Organization, Health Economics and Drugs, TCM Series No. 18.
260 In the anthrax attack 2001, a compulsory licence was issued by the US government to Cipro.
261 See: e.g. Commonwealth v John Fairfax & Sons Ltd (1980) 147 CLR 39; Salinger v Random House
Inc (1987) 811 F 2d 90.
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2.3.1.2. Ownership Rights to Abstract objects
In Western views, the right of ownership262 has an important role in
preserving and managing individual life and the social system. This ownership
right, relating to property and contract is not only able to give rise to an exchange
relationship in society, but is also able to mobilise and optimise national potential
resources.263 Nevertheless, Drahos reminds us that the ‘proprietarian creed’,264
giving property rights a fundamental and entrenched status, tends to ‘promote
factionalism and dangerous levels of private power’.265 For that reason, welldefined and regulated ownership rights, property rights and contract are
necessary to maintain the balance between private and public interests.266 In
Indonesia, ownership, the property right, and contract are strategic instruments
used by the Government to mobilize and manage national potential resources for
the greatest benefit for the greatest number of people. At the legislative level, the
Indonesian Civil Code, Article 570 recognises full ownership for individual or
private interests without ignoring the public interest aspect and the social function
of the ownership right.267
Full ownership is simply the logically strongest set of ownership rights over a thing. It contains
some powers, such as the power of: enjoyment, possession, alienation and succession. Therefore,
this right provides a strong degree of control over: (i) rights to use an entity: both a liberty right to
use it and a claim-right so that others canot use it; (ii) rights to compensation if someone uses the
thing without permission; (iii) rights to enforce; (iv) rights to transfer the ownership rights to others
(by sale, rental, gift or loan); and (v) immunity as to the non-consensual loss of these rights. See:
O.W. Holmes, Jr., The Common Law, Little Brown and Company, Boston, 46th eds., 1923, at 246; See
also: G.W. Paton, A Textbook of Jurisprudence, the English Language Book Society and Oxford
University Press, 3rd ed., 1964, at 467; Gustav Radbruch in Kurt Wilk, in The Legal Philosophy of Lask,
Radbruch and Dabin, 20th Century Legal Philosophy Series, Vol. IV, Harvard University Press,
Cambridge–Massachusetts, 1950, at 166.
263 The correlation between property and contract since the fifteenth century our civilisation has
advanced three generalizations: (i) the increasing use of property rules, both civil and criminal, for
a variety of purposes; (ii) security and immunity of property rights from arbitrary confiscation by
the ruling power; (iii) the evolution of the law of contract that has made property more transferable
with the certainty of effect. These trends towards the expansion, security and negotiability of
property have been more or less universal. For a further discussion on property and contract, See: J.
Braithwaite and P. Drahos, Global Business Regulation, 1999, Chapter 2.
264 Drahos, P., 1996, at 200.
265 Ibid, 5.
266 In this respect, everyone could pursue private interests in property as long as they adhered to the
moral obligation to mix their labour with that property without running into conflicts with others
who were similarly pursuing their private interests. If human beings would adhere to the laws of
nature, private property ownership would be distributed relatively equally and few, if any,
conflicts would arise. See: Drahos, P., ‘The Regulation of Public Goods’, in Maskus, K.E. and
Reichman, J.H., 2005, eds., International Public Goods and Transfer of Technology under a Globalized
Intellectual property, Cambridge University Press, at 51.
267 The Indonesian Civil Code, Art. 570: “eigendom is het regt om van eene zaak het vrij ge not te
hebben, en daarover op de volstrekte wijze te beschikken, mits men er geen gebruik van make,
strjdende tegen de wetten op de openbare verordeningen, daargesteld door zondanige magt, die
daar toe die bevoegheid heft, en mits men aan de regt dens de onteigening ten algemeenen nutten
tegen behoorlijke schadelostelling, ingevolge de wettelijke bepalingen.) in Engelbrecht, De
Wetboeken, Wetten en Verordeningen, benevens de grondwet van de Republiek Indonesie, P.T.
Ichtiar Baru, Han Hoeve, Jakarta 1989, at 239. Even though there are many free translations, the
common translation that is used is R.Soebekti – R.Tjitrosoedibio, The Indonesian Civil Code (Kitab
Undang-undang Hukum Perdata).
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The concept of ownership, together with property and contract, stems
from the notion of the natural right rooted in Western philosophical tradition. This
philosophy provides strong protection for the individual.268 This can be seen from
the historical development of the exclusive right, property rights, and intellectual
property269 that visualize the significant role of the notion of the natural right. In
fact, the notion of a ‘natural right to property’ in abstract objects discovered or
created by individuals as a just reward for their industry has a long history—
albeit modified by limitations on the sanctity of property rights arising from
notions of the ‘intellectual commons’ or ‘public domain’.270 In moral arguments,
the person whose intellectual activity is in question might be seen as having some
sort of ‘natural right’ to what they create.271 Most general rules state that the initial
owner is the person responsible for creating the subject-matter of the right: the
author or maker of a copyright work, circuit layout or registered design, the
inventor of a patented invention, the breeder of a new plant variety, or the trader
who builds up a reputation which is sufficient to found an action in passing off.272
Different from Western philosohophy tradition, Eastern philosophy
tradition and other developing countries’ jurisdictions reflect a consensus building
decision making process and greater concern for the protection of society and
consequently, less protection for individuals. Intellectual property rights in East
Asia are subject to the limitation that such rights would only be granted in order to
serve the society.273 What is perceived as wrong by US and Western cultural and
legal standards might not be wrong under the cultural and legal standards of other
nations. One study suggests that the concept of intellectual property is
unamenable to indigenous people who practice collective ownership274 in
indigenous knowledge and culture.
In Indonesia, through the TRIPs implementation, the individual notion of
ownership is embodied in intellectual property legislation, i.e. IPA 2001 and ICA
2002. For example, under the Indonesian Patent Act (IPA 2001), Art.11 (1), the
patent right belongs to the inventor, the person responsible for supplying the
spark of creativity, or to his or her legal successor. An inventor can cover a natural

For example, the author as a legal instrument for the regulation of knowledge was created by the
absolutist monarchy in 1777, not by the liberal bourgeouis democracy inaugurated in 1789. The
author was created by a royal regime that exercised power through privilege rather than by a
constitutional regime committed to ensuring the protection of the individual as a private property
owner. See: Carla Hesse, ‘Enlightenment Epistemology and the Laws of Authorship in
Revolutionary France, 17777-1793’, Representations, No. 30, Special Issue: Law and the Order of Culture
(Spring, 1990) at 130
269 See: Section 2.2.1. and 2.2.2. of this dissertation.
270 Drahos, P., A Philosophy of Intellectual Property, 1996, Chapter 3.
271 This argument is recognised by Art 27(2) of the Universal Declaration of Human Rights:
‘Everyone has the right to the protection of the moral and material interests resulting from
any scientific, literary or artistic production of which he [sic] is the author’.
272 See: IPA 2001, Art.11(1) and compare to Australian Patent Act (APA 1990), s.15; See also:
McKeough, J. and Stewart, A., 1997, at 311-312.
273 Blatt, Jeffrey J., “Considerations in Representing Western Companies in Technology Transfers to
East Asia” (1996) 19 Hastings International and Comparative Law Review at 674-675
274 Gutowski, Robert J., “The Marriage of Intellectual Property and International Trade in the TRIPs
Agreement: Strange Bedfellows or a Match Made in Heaven?” (1999) 47 Buffalo Law Review, at 748
268
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person or several persons together and a legal entity275. In addition to the patent
owner, the IPA 2001 governs the patent holder. This means an inventor as the
owner of a patent or a recipient of such a right from the owner of the patent or the
subsequent recipient of such a right from the owner of the patent or a subsequent
recipient of that patent from the person mentioned above who is registered in the
General Register of Patents276. In relation to the invention created under or during
the course of employment, generally it is owned by the employer if there is no
other contractual agreement277. This provision leads us to the conclusion that it can
be applied to the inventors of either private or public services, including academic
inventions in private or public universities278. For that reason, ownership can be
granted to educational institutions such as universities,279 research centres,
academic institutions and so forth.280 Obviously, the individual notion of
ownership has influenced public or non-profit institutions.
Of more concern is that this individual notion has been extended into
public goods and collective ownership domain. To date, several crucial issues
concerning ownership claims and the utilisation of intellectual products can be
seen in various claims over knowledge, i.e. information,281 technology, traditional
knowledge, folklore, life forms, genes,282 biodiversities, and genetic resources,283 or
An inventor is a person or several persons acting together or a legal entity conducting activities
resulting in an invention. Art.1(3), IPA 2001.
276 IPA 2001, Art.1(6).
277 IPA 2001, Art. 13 (1). Clearly, contract plays a significant role in determining the rights and
obligations between employes and employers. Even though each regime has adopted a general
qualification, in practice, the determination of ownership is absolutely crucial. For example, even if
the person who is considered as the right-owner has performed the relevant act (the creation of the
work, design or invention (etc.), the use of a mark, the acquisition of information) in the course of
employment under a contract of service, ownership is presumed to be vested in the employer
rather than the employee unless there is an agreement to the contrary. In most statutory regimes
this presumption is explicit, though in the case of patents (as with confidential information) it is a
product of terms implied in the employment relationship by law.
278 See: Anton, Urheberrecht und gewerblicher Rechsschutz in Indonesien, Ph.D. Thesis, Amsterdam,
1995, Annex I, in Christoph Antons,1995, 'Intellectual Property Law Reform in Indonesia',
University of Melbourne, in Indonesian Law: The First 50 Years, Asian Law Centre, 28 September
1995, at 12; See also: Mc Keough, J. and Stewart, A., 1997, Intellectual Property in Australia, 2nd
edition, Butterworths, at 316.
279 University claims over intellectual property involving commercially valuable inventions are
usually generated by academic staff in the course of research in science, engineering or medical
departments. See. Monotti & Ricketson in J. McKeough, K. Bowrey and P. Grifftith, 2002,
Intellectual Property: Commentary and Materials, Law Book Company, Case Book.
280 Even though IP ownership can be granted to those educational institutions, many intellectual
products are controlled by corporations or financial institutions. This is because most educational
institutions suffer from a lack of financial resources in supporting research and teaching activities.
281 Information ownership, based on merit, may exclude others from using. Only those who can
afford to pay gain access to information. This merit-based view of the distribution of information
contradicts the notion of a common good. Information is one of the natural commons that have
been privatised in providing excessive rights to the powerful through structuring inequality within
the law. Without an ideal and appropriate legal framework, the IP regime will continue to structure
the inequality of rights within the law through enclosing the commons.
282 As a matter of common sense, there is no reason to protect a living thing or a person's genes by
means of an intellectual property right since the genes are already in existence and have come into
existence as a by-product of an activity that has nothing to do with the incentive effects of any
potential intellectual property right. See: Drahos, P., “Capitalism, Efficiency and Self-Ownership”,
28 Austl. J. Leg. Phil. 2003, at 215. See also: Note 284.
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even self-ownership284 issues. In the light of the relativity of IP ownership, it
would be wise if intellectual property would be viewed as a set of privilegebearing duties with a strongly articulated conception of the public purpose and the
role of intellectual property.285 This ‘instrumentalist attitude’ would place
intellectual property in the context of some broader moral theories and sets of
values.286 The failure to find an ideal legal framework for ownership that is able to
accommodate the interest of individuals, and society will give rise to theoretical
debates, which result in tensions at the practical level.
2.3.1.3. The Validity and Scope of Protection
The validity of intellectual property refers to normative requirements that
tend to included technical measures which are associated with the Western
rationality approach in obtaining legal protection under the IP regime, such as
originality, novelty, an inventive step and industrial applicability. Logically, those
technical requirements influence and determine the scope of intellectual property.
Due to the broad concept of rationality, information and technology, the scope of
IP has been extended to various objects, which have traditionally existed in the
public domain or indigenous knowledge and culture, such as life forms, genetic
resources, biodiversity, traditional knowledge, cultural property and so forth.
Many scholars signify that those Western rationale-based requirements may ignore
collective ownership or local values, particularly indigenous norms and culture.
The tensions among the above notions are frequently seen at the conceptual,
normative and practical level.
At the conceptual level, the crux of the tension lies in the different
characteristics of the two notions (individualistic and collective) concerning
validity which impact on the scope of IP. For example, Western rationality
measures which have been translated into the Western patent regime have been
For different positions, including the ideological position, on the debate over the ownership of
plant genetic resources and their potential value as commercial goods, see: Kloppenburg, Jr., Jack.
ed. 1988 Seeds and sovereignty: The use and control of plant genetic resources. Durham, NC: Duke
University Press. It is difficult to classify genetic resources and traditional knowledge by using
Western-European rights categories (social, economic, cultural, political or civil), see: Rosemary
Coombe Protecting Traditional Environmental Knowledge and New Social Movements in the
Americas: Intellectual Property, Human Rights or Right to an Alternative Form of Sustainable
Development?, 17 FLA.J.INTL.L.REV. (2005); See also: Protecting Cultural Industries to Promote
Cultural Diversity: Dilemmas for International Policymaking posed by the Recognition of
Traditional Knowledge, in Maskus and Reichman (2005), at 599-614.
284 Claim and exploitation of self-ownership has been indicated by a thriving market in ova sold to
fertility clinics by young women with the right looks, the right IQ and an Ivy League background.
See: Rosemary Neill, 'Hankering for the best genes money can buy', The Australian, Friday 14 June
2002, 13. See also: Paul M. Hughes, ‘Exploitation, Autonomy, and the Case for Organ Sales’, 1998
International Journal of Applied Philosophy 12:1, at 89-95; Remigius N. Nwabueze, 2007, Biotechnology
and the Challenge of Property: Property Rigt in Dead Bodies, Body Parts and Genetic Information, Medical
Law and Ethics, Ashgate, England and USA. In the case of genetic information related to the person,
the recognition of a principle of self-ownership could potentially stand in the way of an efficient
distribution of that information. From an efficiency perspective, Drahos suggested that courts
should steer away from the principle, leaving the potential harms that flow from such a
distribution to be regulated by other areas of the law such as the right of privacy, tort and human
rights law. See: Drahos, P., 2003, Note 282.
285 Drahos, P., 1996, at 2.
286 Drahos, P., 1996, at 223.
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transformed into a global regime by the TRIPs Agreement, where biotechnological,
i.e. life form inventions, are concerned.287 Consequently, this transformation
provides an opportunity for the bio industry to control biological resources and to
commercialise the products deriving therefrom through patent law, using the
traditional knowledge of indigenous communities and genetic material from the
provider countries, which are mostly developing countries.288
In Indonesia, the embodiment of Western rational measures can be seen in
the Indonesian IP legislation. Under the Indonesian copyright regime, i.e. the
Indonesian Copyright Act No.19/2002 (hereinafter ICA 2002), the main
requirement to obtain copyright protection is originality.289 The concept of
originality refers to the fact that protected copyright works are not copied from
another work.290 This originality does not mean that the work must be an
expression of original inventive thought. It is not concerned with the originality of
ideas, but with the expression of thought. The work should 'originate' from the
author and should have the distinct individual creative style of that author.291
Moreover, he or she should have expended the necessary degree of labour, skill,
and judgment to produce the work, giving it some quality or character, which the
raw material did not have292.
At the practical level, apparently, authorship and originality are not
matched with indigenous cultural products.293 This is because from earlier times
pre-existing traditions and successive patterns of imitation usually inspire
indigenous culture products.294 In Indonesia, indigenous artists draw their
aspiration from the wealth of their cultural heritage by painting clan designs,
dancing ceremonies and stories that have been handed down from their

See: Jerzy Koopman, ‘Biotechnology, Patent Law and Piracy: Mirroring the Interests in Resources
of Life and Culture’, in Rao Narsimha, Law of Patents: Concepts and Cases, ICFAI University Press, at
78-79. See also: www.wjcl.org/75/Art 75-7.
288 For example, biological information can now be claimed as intellectual property. US courts have
ruled that genetic sequences can be patented, even when the sequences are found "in nature," so
long as some artificial means are involved in isolating them. (See: Diamond v Chakrabarty 447 U.S.
303 (1980). This has led companies to race to take out patents on numerous genetic codes. In some
cases, patents have been granted covering all transgenic forms of an entire species, such as
soybeans or cotton, causing enormous controversy. One consequence is a severe inhibition on
research by non-patent holders. Another consequence is that transnational corporations are
patenting genetic materials found in Third World plants and animals, so that some Third World
peoples actually have to pay to use seeds and other genetic materials that have been freely
available to them for centuries. See: Shiva, Vandana, and Radha Holla-Bhar. 1993. Intellectual
piracy and the neem tree. Ecologist 23(6):223-227.
289 ICA 2002, Arts. 1(2); and 1(3).
290 Terri Janke, 'Our Culture Our Future, at 5.2.2. See also: section 22 Copyright Act 1968 (Cth
Australia)
291 Charlote Sims, “Aboriginal Intellectual Property Rights – A Culture Needing Protection”,
Unpublished Master’s Paper, Murdoch University, 1997, at 7, in J.W. Githaiga, at 5.
292 Ibid. See also Lahore and P.B.C. Griffith, 1974, Copyright and the Arts in Australia, Melbourne
University Press, at 16-17.
293 See: Michael Blakeney, 1997, "Bioprospecting and the Traditional Medical Knowledge of
Indigenous Peoples: An Australian Perspective", EIPR, vol. 19, Issue 6, June 1997, at 298. See also:
James Tuney, "E.U., I.P., Indigenous Peoples and Digital Age: Intersecting Circles?, EIPR, Issue 9,
September, 1998, at 336.
294 J.W. Githaiga, at 5.
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ancestors.295 In this way, the originality requirement raises the question of whether
a new indigenous work (the validity requirements and scope) based upon or
derived from a traditional, pre-existing theme could be protected under copyright
law.
Then, regarding the validity of the patent, theoretically, the concept of
invention embeds the concept of technology. In this manner, technology requires a
level of creativity and can respond to the demands of society.296 Similarly, under
the Indonesian Patent Act No. 14/2001 (hereinafter IPA 2001), an invention
emphasises the importance of human creativity and covers the product and the
process.297 To be patentable, an invention must meet stringent statutory
requirements298 as to validity. Under the IPA 2001, to obtain patent protection, an
invention must: (i) be novel; (ii) involve an inventive step; and (iii) be industrially
applicable.299 Firstly, regarding novelty, an invention must not be already known
from prior publication and must not be a part of the experience of those skilled in
the art, e.g. in the field of the invention.300 The IPA 2001 indicates that novelty shall
be determined by the fact that, at the time of the patent application, the invention

Sumanto illustrated this phenomenon in the puppet show tradition, where talent and skill in
operating the puppets is inherited due to the relationship between the senior puppeteer and the
cantrik or apprentice. The cantrik imitates his teacher (the senior puppeteer), and even the most
adventurous cantrik is not brave enough to modify any single aspect of his teacher’s style. In this
manner, imitation and plagiarism is common in traditional art performance, as bisane sake niru, apike
saka kulino (capability is obtained by imitation, beauty from customs). See: “Belum Terumuskan,
Perlindungan Hukum bagi Seniman Traditional” (Legal protection for traditional artist remains
unformulated), KOMPAS, 22 Februay 1999.
296 The concept is strengthened by Kohler who points out that "invention is an expression of creation of
an idea which is useful for satisfying the demand of man by overcoming nature utilizing natural force to
obtain a certain effect. See: Masao Miyake, “Some Thoughts on Patent Law (Revised Edition)”,
Buzanbo, July 10 1976, at 32-33, in Hanabusa, M., 1992, at 23.
297 The IPA 2001, Article1(2) states that "any solution of a creation or technological problem which
may take the form of a process or a product or the improvement and development thereof".
Compare to other legislation, for example, that of Australia. Under the Australian Patent Act (APA
1990), it requires the term "manner of manufacture" to define an invention. The APA 1990, Schedule
1 Dictionary defines an invention as "any manner of new manufacture the subject of letters patent and
grant of privilege within section 6 of the Statute of Monopolies, and included an alleged invention". Then,
the term was developed by the courts or Morton Rules, which complemented the concept of
manner of manufacture with the term vendible product, which covers the product and the process,
and also requires creativity. The Morton Rules are derived from a British judicial decision: Re.
GEC's Application. (1942) 60 RPC 1. In this case, Justice Morton stated that "a process or method could
be patented if a process resulted in the production of, or it improved or restored, or had the effect of the
production of, or it improved /restored, or had the effect of preserving from deterioration, a vendible product".
See also: NRDC case, Re (1961)RPC 134. In this case, the High Court found that a process for ridding
crops of a certain kind of weed without damaging the crops was a manner of manufacture in the
relevant sense. See also: Goddard, Sophie, 1995, ‘Recent Development in Patent Law’, in The
Principles of Intellectual Property Law, papers presented for the Continuing Legal Education Department
of the College of Law, Friday, 20 October, 1995, at 110.
298 Lange et.al maintain that the statutory standards of patent law are demanding, the process of
obtaining patent protection is more rigorious than that of the other forms of intellectual property
protection, and the patent, once issued, is more vulnerable to a legal challenge. See: D. Lange, M. L.
France, G. Myers, 1998, Intellectual Property: Cases and Materials, West Publishing, Co. at 472.
299 IPA No.14/2001, Art.2 (1).
300 Richard D. Walker, 1995, Patents as Scientific and Technical Literature, The Scarcrow Press Inc.,
Metuchen, N.J., & London, 1995, at 83.
295
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shall not be the same as, or part of any prior art.301 Prior art is defined as any
information302 available (or "announced") that would enable a person skilled in the
particular art to implement the invention.303 However, if the invention is exhibited
officially304 and/or used by the inventor in experiments for the purpose of research
and development within a period of six months before the filing date,305 and/or
subject to an obligation of confidentiality that has been breached within a period of
12 months before the filing date,306 inventions are excluded in prior art.307
Apparently, the IPA 2001 makes a distinction between the prior publication of the
same invention in writing which will be taken into account for the novelty
requirement regardless of whether it has occurred in Indonesia or abroad.308
Secondly, concerning the inventiveness requirement, an invention must not be
obvious309 to experts.310 A patent claim will be determined to disclose an inventive
step if the invention claimed is not obvious to experts311 in the related art,312 taking
into account the prior art upon the filing date. This also applies if the application is
filed with the priority right.313 An inventive step is assumed to be an "unexpected
matter"314 to a person with usual expertise in the technical field.315 Moreover, the
This is because the test of novelty and an inventive step are applied by reference to the prior art at
the filing date (IPA 2001, Art.3(2)(a)) or at the priority date if an application is filed with a priority
right pursuant to the Paris Convention and TRIPs. (IPA 2001, Art.3(2)(b)); See also: Philip Griffith,
"Patent Law in Indonesia", Indonesia Australia Specialised Training Project, Intellectual Property Right
Phase II, Faculty of Law, University of Technology Sydney, at 3. Essentially to determine novelty, it
could be judged against the background of 'the prior art base' relating to the area of technology in
question. See: Ricketson, S. and Richardson, M., 1998, at 628.
302 Either in writing (including patent applications) or verbally in Indonesia. See: IPA 2001, Art.3(2,3).
303 IPA 2001, Art. 2 (2), 3(2).
304 IPA 2001, Art. 3 (2).
305 IPA 2001, Art. 3(2), 4 (1).
306 IPA 2001, Art. 3(2), 4 (2).
307 IPA 2001, Art. 3 (2).
308 Noticeably, there is no geographical limitation on the above definition and publication anywhere
can be a ground for rejecting of an application or denying a claim. Publication may therefore refer
to technical and scientific journals, technical reports, theses or dissertations, abstracts, preprints of
an article submitted to a conference, or any other form of written description. The most important
point to be noted in this case is the kind of public disclosure that can result in the rejection of an
application, if made prior to its filing. Discussing works with co-workers and colleagues before
filing could jeopardize the novelty of an application. See: Richard D. Walker, 1995, Patents as
Scientific and Technical Literature, The Scarcrow Press Inc., Metuchen, N.J., & London, 1995, at 83.
309 IPA 2001, Art. 2(3).
310 An expert in this case refers to a person possessing average technical skills in the relevant field.
311 In practice, the determination of the criterion of experts in the relevant art and what knowledge is
expected to be known by them becomes a crucial problem. Walker maintains that an inventive step
is the area of patent law and practice that involves greatest uncertainty, which consequently give
rise to the greatest controversy. He adds that a non-obvious invention must be made by the
applicant working from a disadvantageous position, because the applicant must prove that the
isolated prices identified by the examiner do not negate inventiveness simply by their existence in
the literature. See: Mc Keough, J. and Stewart, A., 1997, at 305; See also: Walker, R. D., 1995, Ibid.
312 IPA 2001, Art. 2 (2); See also: Government Explanation in Parliament in 1989 when answering
parliament’s question regarding inventive steps, in Mahendra, Oka, 1991, Note 187, at 130.
313 IPA 2001, Art. 2 (3)
314 Expertise existing prior to the time when an application is made must be taken into account in
assessing an inventive step.
315 The expression person with usual expertise in the technical field" could be assumed to refer to a
skilled person presumably with universal (as opposed to simply local) knowledge. See: Fysh
301
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term "unexpected matter" is not solely a transpiration of ideas but includes an
element of inspiration.316 In Indonesia, the lack of an inventive step317 is a ground
for revocation.318 Thirdly, relating to industrial applicability,319 under the IPA 2001,
this term requires a function or utility of a patent. In short, "the patent works".320 It
requires invention (a product and a process),321 which can produce materials
(things) including the product and the process in large numbers continually or
regularly322 with the same or stable quality.323 It is important to note that the
industrially applicable invention must fulfil the novelty and inventiveness
requirements.
The requirement of being industrially applicable is very much related to
capital aspects, because a patent does not exist if it cannot be applied in the
industrial sector. This requirement is more likely to emphasise economic
considerations rather than creativity itself. Even more, it frequently monopolises
and transforms the individual creativity into industrial activity. In addition,
technically speaking, the patent is an active protection regime. In this respect, the
patent regime requires people to take an active part by applying for patent
protection. Local communities seeking patent protection are required to take
various administrative steps for registering at the patent office.324 Prior to that,
they have to prepare a document containing a specification of the patent and the
claim for protection which is applied for.325 Those requirements and technical
procedures are alien to Indonesians, not only to local people in rural areas, but also
in urban areas, even within educational or professional groups. Even though many
cultural products, indigenous knowledge and biodiversities have potential
Michael, ‘Patentability, Rights conferred by Patent in Patent Licensing’, paper presented at the
National Seminar for Police and the Judiciary on Enforcement of Intellectual Property Rights,
Indonesia, September, 27 - October 5, 1990, at 13, in Harahap, Isandi, 1992, Some Aspects of
Indonesian Patent Law: In Comparisson With the Australian Patent Act, Thesis in LL.M., Law School,
University of Technology Sydney, at 77.
316 Mebius, E.J., "General Conditions of Patentability", a paper delivered at a patent agent workshop,
Jakarta, 27-29 November, 1990, at 5. in Harahap, Isandi, 1992, at 78
317 An inventive step is one of the most crucial requirements for the validity of a patent. See: IPA 2001,
Art. 2; Compare:: s. 18 (1) b)(ii) of Autralian Patent Act (APA 1990).
318 IPA 2001, Art. 91. In other countries, for example in Australia, objections to obviousness are also
relevant during examination (s.45 of APA 1990)) and re-examination stages (s.98 of APA 1990) and
in pre-grant opposition (s. 59(b) of APA 1990). Apparently the re-examination test does not exist in
Indonesia.
319 TRIPs Art.27. It is the third component of patentability.
320 IPA 2001, Art. 5.
321 IPA 2001, Art. 1(2).
322 The Government's answer to a General Overview of Fractions in the Indonesian Parliament
concerning Patents, 3 July 1989.
323 Elucidation of Article 5 of the IPA 2001. This sense could be understood in the light of patents that
have historically been strongly involved with economics. However, many patentable inventions are
the results of embodiments of theory or an extension of newly developed theory, including
processes or physical objects. See: Walker, Richard D., 1995, Ibid.
324 See: IPA 2001, Article 24(1). Obviously, local residents do not have enough knowledge and the
financial resources to apply for a patent in the US, which costs $20,000. On the contrary, companies
in developed countries do not have this barrier and minor changes to a plant enable them to obtain
a patent. Local residents who may have used a particular herb for generations come away emptyhanded while the title holder earns millions of dollars with a “new” patented plant.
325 IPA 2001, Article 24(2).
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commercial aspects, they cannot be protected under the IPR regime because their
characteristics do not meet the validity measures of modern intellectual property,
such as originality, novelty, an inventive step and industrial applicability.326
With the above description, it may be concluded that, to a certain extent,
the validity elements of intellectual property law can stimulate the creativity and
productivity of individuals and corporations.327 However, most of those elements
fail to accommodate the collective right or interest and local wisdom or values,
such as the right to biodiversities, genetic resources, traditional knowledge,
folklore (BGRTKF) and cultural property. The mismatched conceptual framework
in determining the validity requirements and the scope of intellectual property
and the public domain, i.e. IT and BGRTKF has opened up a loophole for resource
piracy328 as well as misappropriation in the exploitation of IT and BGRTKF.329
2.3.2. External Elements: Ethical Norms as Legitimate Power
The external elements of intellectual property, in this context, refer to ethical
norms which legitimise the power to validate the existence of IP, such as human
dignity, public order, morality, public interest, the social function, equity, unity,
sustainability, and fundamental human rights. They are needed to maintain the
balance between rights and obligations in producing, disseminating and utilizing
information and technology (IT). The ethical norms serve as guidelines not only in
creating and maintaining a balanced relationship between private and public
For that reason, some countries, like Brazil, Argentine, India and Indonesia demand appropriate
changes of TRIPS, e.g. the requirement for applicants to reveal the origin of a plant and whether
native users are integrated in the commercial plans.
327 Various facts and data indicate that most IT, its derivatives and other global resources are
controlled by a few gigantic corporations in developed countries. Drahos and Braithwaite maintain
that the expansion of intellectual property systems has enabled a relatively small number of
corporate players to amass huge intellectual property portfolios. See: Drahos, P. and Braithwaite, J.,
2003, Information Feudalism: Who Owns The Knowledge Economy?, The New Press, New York, at 5. See
also: Note 649.
328 Developed countries have earned profits of up to $ US 500-800 billion from genetic resource
piracy. Of that amount, only $ US 4 billion has been returned to the countries of origin of these
resources. The amounts are used to support conservation programmes, not for peoples’ welfare.
This fact shows the deep concern concerning the optimalisation of genetic resources through the
exploitation of Information and technology (IT) under an IP regime. See: Yuni Ekawati, “Dari COP7 CBD: Membagi Keuntungan Pemanfaatan Hayati dan Hutan Lindung” (From COP 7 CBD,
Distributing Profits from the Optimalisation of Biological Diversity and Rainforests), KOMPAS, 25
February 2004, at 10.
329 Misappropriation is used to illustrate a condition whereby corporations or researchers (inventors
or creators) exploit public goods, such as information and technology, traditional knowledge,
cultural property, and folklore, which are in the public domain. They exploit them without the
benefits being fairly shared. Several instances of misappropriation have occurred in patent cases,
such as Turmeric Patent, Ayahuasca Patent, the Neem Tree Patent, Guaymi Patent, Aborigin Design
(Milpurrurru). See: David, R. Downes, “How Intellectual Property Could be a Tool to Protect
Traditional Knowledge,”Columbia Journal of International Law 25 (2000), at 278 – 280; Shayana
Kadidal, “Subject-matter Imperialism? Biodiversity, Foreign Prior Art and the Neem Patent
Controversy”, 37 IDEA Journal of Law and Technology 2, at 371-378; Darrel A. Posey and Graham
Dutfield, Beyond Intellectual Property: Toward Traditional Resource Rights for Indigenous Peoples and
Local Communities, International Development Research Centre, 1996, at 26; Anil K. Gupta, “The
Role of Intellectual Property Rights in the Sharing of Benefits Arising from the Use of Biological
Resources and Traditional Knowledge,” in www.wipo.int/tk/en/unep, retrieved, 18 March 2005.
326
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interests, but also in safeguarding the humanistic dimensions of intellectual
property law.
2.3.2.1. Human Dignity, Public Order and Morality
The development of genetic engineering in Western countries leads to
ethical concerns about biotechnology and its regulation. Unfortunately, gigantic
corporations (MNCs) are campaigning to split ethical issues from biotechnology
development. Suman Sahai, who has been acting as a major spokesman for the
U.S. biotech industry,330 argues that ethical concerns are largely a luxury of
developed countries. Therefore, developing countries should not just follow the
moral dilemmas of the North, but should balance the ethics of biotechnology
against the ethics of poverty. Clearly, Sahai is trying to localise ethical concerns
only for developed countries and to ignore ethical concerns for developing
countries because they cannot afford to do this due to lower economic and
technological development.331 This is not surprising, because in the conventional
ethical discourse, intellectual property regimes have been described as asserting
the natural or deontological rights of the individual to a limited extent, but
ultimately pursuing a utilitarian goal.332 Deontological rights refer to humanistic
values. In this view, even though concepts such as dignity and identity of a
human being are underlying values, they are not rights as such.333 They serve as
guidelines for interpreting rights.334 The principle of respect for human dignity
associated with patents indicates the concern aroused by certain developments in
the fields of human genetics and medicine. Even though the connection between

She was cheered by Henry Miller of Stanford University’s Hoover Institute, a right-wing think-ank
of MNCs. See: V. Shiva "Bioethics: A Third World Issue", Research Institute for Science, Technology
and Ecology, New Delhi, India, available at: http://www.nativeweb.org/pages/legal/shiva.html.
331 Sahai argues that the concern of bioethics is essentially a Western phenomenon. The objections to
biotechnology in Western societies might be logical for their context and economic situation. These
countries have a certain standard of food availability and choice that perhaps cannot be improved.
They even have to spend large sums of money in destroying the mountains of surpluses of fruits
and vegetables, the lakes of milk and wine and the stacks of meat and butter. In 1993, it cost the
European Union more than US$ 2 billion to destroy the surplus fruit and vegetables in an
environmentally and farmer-friendly way. See: Suman Sahai, ‘The Bogus Debate on Bioethics,
Biotechnology and Development Monitor’, March 1997, AgBioWorld, available at:
http://www.agbioworld.org/biotech-info/articles/biotech-art/bogus.html
332 Orit Frischman Afori, “Human Rights and Copyright: The Introduction of Natural Law
Considerations into American Copyright Law”, (2004) 14 Fordham Intell. Prop. Media & Ent. L.J. 497.
Lawrence Helfer explains that the international agenda for major intellectual property treaties lay:
“not in deontological claims about inalienable liberties, but rather in economic and instrumental
benefits that flow from protecting intellectual products across national borders.” See: Helfer,
Laurence R., 2003, ‘Human Rights and Intellectual Property: Conflict or Coexistence?’, (2003) Loyola
School (Los Angeles) Public Law and Legal Theory, Research Paper Series, Research Paper No.2003-27.
333 Some thoughtful observers distinguish between human rights and human values. See: G. Van
Overwalle, ‘Human Rights' Limitations in Patent Law’, Paper presented at the International
Conference on 'The Human Rights Paradox in Intellectual Property Law', Utrecht, 3-4 July 2006, at
2. See also: Grosheide (ed.), 2010, Intellectual Property Rights and Human Rights: A Paradox, CIER,
Edward Elgar, Cheltenham, UK.
334 G. Van Overwalle, Ibid.
330

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

76

human rights and patent law is quite recent,335 the concept of the inherent dignity
of the human person is well established, both in international and Indonesian law.
Principally, considering and including the criterion of human dignity in a
patent discourse does not overstep the appropriate role of the state.336 Therefore, a
humanistic approach might lead to some significant limitations to and restrictions
on the expansionary tendency in patent law. A humanistic approach is predicated
by the centrality of protecting and nurturing human dignity. This requires that the
subject-matter of patent law is limited when human dignity is at stake and that a
proposed invention is denied patent protection if it is inconsistent with the
inherent dignity of the human person.
Human dignity appears as a pivotal concept in the preamble to a variety of
international conventions and the Indonesian Constitution. The Universal
Declaration of Human Rights (UDHR) already underlined that “recognition of the
inherent dignity and of the equal and inalienable rights of all members of the
human family is the foundation of freedom, justice and peace in the world”.337 In
addition, the Committee on Economic, Social and Cultural Rights of the UN
Economic and Social Council, which monitors the ICESCR in discussing the
relationship between human rights, human dignity and patent law,338 confirms
that States should prevent the use of scientific and technical progress for any
purpose that contradicts human rights and dignity, including the rights to life,
health and privacy, e.g. by excluding inventions from patentability whenever their
commercialisation would jeopardize the full realisation of these rights.339 In
Europe, human dignity is explicitly taken up and expressly protected as a full
The link appeared for the first time in the European Community in the proposal for a EU
Biotechnology Directive in 1988, which stated that “processes for modifying the genetic identity of
the human body for a non-therapeutic purpose which is contrary to the dignity of man” are
unpatentable (an implicit reference to cloning and chimera production, etc.). Compare to: IPA 2001,
Art. 7, and the Indonesian 1945 Constitution (the 4th Amendment, 2002), which protect
fundamental rights including human dignity. See: UUD 1945, Art. 28.
336 Brody claims that even if the main purpose of the patent system is to promote technological
advances, “there is no reason why it cannot recognize limitations based upon the need to respect
legitimate moral constraints ... Neither institutional consideration, nor political policy consideration
prohibit the protection of human dignity by the patent office”. With regard to gene patenting,
Brody reiterates that it is legitimate to limit IP rights in human genes in order to preserve human
dignity. Therefore, patents encompassing an entire set of genes and patents on genetic
modifications should be rejected because of human dignity considerations. See: Brody, ‘Protecting
Human Dignity and the Patenting of Human Genes’, in Perspectives on Gene Patenting: Science,
Religion, Industry and Law in Dialogue, Washington, AAAS, 1999.
337 Preamble to the UDHR.
338 Unfortunately, the implementation of the ICESCR has been hampered by unclarities as to the
definition and scope of certain rights. Therefore, in 2005, the UN Committee submitted General
Comment No. 15 in interpreting concepts, definition and scope of the Covenant, particularly article
15 in the context of human rights. See: General Comment on article 15 (I) (c) of the Covenant
(General Comment No. 17), UNITED NATIONS, Economic and Social Council, Committee on
Economic Social and Cultural Rights, Geneva, 7-25 November 2005, at. 8, par. 32 [E/C.12/GC/17
12 January 2006], available at: www.unhchr.ch. last visited August 28 2007). See also: Alston, P.,
‘Out of the Abyss: the Challenges Confronting the New U.N. Committee on Economic, Social and
Cultural Rights', Human Rights Quarterly, 1987, at 332-384; Chapman, A.R., ‘A ‘Violations Approach'
for Monitoring the International Covenant on Economic, Social and Cultural Rights', Human Rights
Quarterly, 1996, at 23-66.
339 See: General Comment No. 17, 2005, at 6, par. 35.
335
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provision in a series of international and European conventions. For example, the
Charter of Fundamental Rights of the European Union (Charter EU) stipulates in
its first article that “Human dignity is inviolable. It must be respected and
protected.”340 This protection includes the protection of human dignity in the
context of research on the human body. It has been expressed in the Universal
Declaration on the Human Genome and Human Rights,341 which states that “The
human genome underlies the fundamental unity of all members of the human
family, as well as the recognition of their inherent dignity and diversity”. Parallel
to the above declaration, the Convention for the Protection of Human Rights and
Dignity of the Human Being with regard to the Application of Biology and
Medicine342 (the Oviedo Convention) and the European Group on Ethics in Science
and New Technologies (EGE) equally advocate the importance of the dignity,
identity and integrity of all human beings with regard to the application of biology
and medicine.
Unfortunately, in legal practice, various legal decisions sparked
controversial cases related to ethical and humanistic dimensions in patents. One of
the most controversial cases is the US Supreme Court’s decision in Diamond v
Chakrabarty (1980), which extended patentable subject-matter by including
“anything under the sun that is made by man” regardless of its status as living or
non-living matter. This decision effectively opened the door to patenting
discoveries in the field of biotechnology.343 Certainly, this decision gave rise to the
tension in implementing the actual internationally acknowledged patent regime
between developed and developing countries because of different values344 in
validating patented subject-matters. For example, in Indonesia the IPA 2001, Art. 7
excludes any method of examination, treatment, medication, or surgery applied to
people and animals; and any plant variety or animal. This is because, in Indonesia,
the patenting of living things contradicts religious consideration, which influences
the mind, behaviour and action of Indonesians who are known as a religious
community.

Charter of Fundamental Rights of the European Union, (2000/e 364/0]), Official Journal of the
European Communities C, 364/1, 18 December 2000.
341 The Universal Declaration on the Human Genome and Human Rights was adopted unanimously
and by acclamation at UNESCO's 29th General Conference on 11 November 1997. available at:
http://portal.unesco.org/en/ev.phpURL_ID=13177&URL_DO=DO_TOPIC&URL_SECTION=201.html, retrieved on: 27 February 2007.
342 Convention for the Protection of Human Rights and Dignity of the Human Being with regard to
the Application of Biology and Medicine - Convention on Human Rights and Biomedicine, Oviedo,
4 April 1997.
343 Suman Sahai defines biotechnology as the integrated use of molecular genetics, biochemistry,
microbiology and process technology employing micro-organisms, parts of micro-organisms,
genes, cells, and tissues of higher organisms to supply goods and services. Biotechnology is
comprised of a continuum of technologies ranging from long-established and widely-applied
technologies to more recent recombinant DNA (rDNA) technologies of micro-organisms, plants,
and animals. See: S. Sahai, “Biotechnology Capacity of LDC’s in the Asian Pacific Rim” AgBioForum,
The Journal of Agro-Biotechnology Management and Economics, Vol. 2 No.3-4, Article 7, available at:
http://www.agbioforum.org/v2n34/v2n34a07-sahai.htm.
344 The values established by the social structure of a community covers the existing norms, beliefs,
religion, and social, economic, cultural, demographic and even geographic conditions of the related
community.
340
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Furthermore, this issue potentially gives rise to tension and public disorder
that may contradict the existing law, public order and morality, which are main
reasons for excluding certain inventions from being patented.345 Unfortunately, the
implementation of public order and morality has been hampered by uncertainties
as to the definition and scope of these terms. This article, IPA 2001, Art.7(1), uses a
general and wide concept that is open to very wide interpretation by judges in
determining the quality, boundaries and scope of this article. Consequently, it is
frequently deemed to be a "catch-all"346 article that can be used to ‘touch’ upon the
unlimited scope of protection. Furthermore, in practice, the article does not
provide an indicator for the patent examiner in assessing the patentable invention
due to the unclarity and difficulties in determining the criteria of an invention,
which contravene morals347 and public order,348 while the article itself merely
states that it is “sufficiently clear” (cukup jelas). Some patent observers predicted
that the article will give rise to conflict among the religious society, Indonesian
Moslems for instance, if it covers subjects related to genetic engineering or
biotechnology inventions, such as Dolly the Sheep or Onco the Mouse at the
European Patent Office (EPO)349. Even in developed countries, this problem is still
controversial among religious societies.350 The Technical Board of Appeal of the
EPO found that there was no case to answer concerning the morality issue.351
Therefore, in order to avoid conflict among the religious society in Indonesia, it is
wise to consider local wisdom, including religious aspects or syari`ah law352 in
order to provide clear criteria for the notion of moral and public order in the
elucidation of article 7 of the IPA 2001. In this respect, Indonesia needs to look at
other countries’ policies and experiences, either Islamic353 or secular354 to visualise
See: IPA 2001, Art.7(1).
I here use this term, which was coined by Professor Michael Adam, when he discussed the Trade
Practice Act at the Intellectual Property Training in Indonesian-Australian Specialised Training
Project (IASTP), University of Technology Sydney (UTS), Australia in 1997.
347 The European Patent Office (EPO) states that "the concept of morality is related to the belief that
some behaviour is right and acceptable, whereas other behaviour is wrong; this belief is founded on
the totality of the accepted norms which are deeply rooted in particular culture". See: Colston,
Catherine, 1999, Principles of Intellectual Property Law, Clavendish Publishing Ltd, at 75.
348 The EPO said that: "the concept of ordre public covers the protection of public security and the
phisical integrity of individuals as part of society. Accordingly, under the European Patent
Convention, article 53(a): inventions the exploitation of which is likely to breach public peace or
social order or seriously prejudice the environment are to be excluded from patentability as being
contrary to ordre public. See: Colston, Chaterine, 1999, Ibid.
349 This is because there is a different perception and interpretation among patent examiners
concerning the examined patent objects as to whether the invention has fulfilled the third
reqirements. See: Insan Budi Maulana, 1997, 'Moralitas dan "Ordre Public" dalam Undang-undang
Paten
No.
13
Tahun
1997',
KOMPAS,
12
June
1995,
available
at:
http://www.kompas.com./9706/02/ekonomi/mora.htm.
350 On 18 May 1997, a Coalittion of 80 exponents of religion in the United States demanded that
patenting
human
and
animal
genes
must
be
stoped.
See:
http://www.kompas.com/95/05/20/1905sal1.klp. Still in United States, up to 1997, about 6,000
patent
applications
on
living
forms
were
cancelled.
See:
http://www.kompas.com/9606/05/iptek/biot.htm.
351 Colston, Chaterine, 1999, Note 347, Ibid.
352 I. B. Maulana, 1996, Ibid.
353 In this case, the provisions of Saudi Arabian’s and Oman’s Patent Laws, prohibit any invention
that contradicts Shari`ah, even though the invention has fulfilled the requirements of patentable
345
346
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and address public order and morality issues. The above description demonstrates
the challenges of the IP regime, i.e. Indonesian IP laws, in addressing humanistic,
ethical and morality problems in exploiting intellectual products, particularly
essential IT.
2.3.2.2. Public Interest and the Social Function
The implementation of public interest and social function has repeatedly
sparked and invited philosophical debate. Therefore, in interpreting and
determining the boundaries of public interest and social function, clarity is
required. This is important, because the utilization of IT is frequently inconsistent
with or contradicts the social function and public interest as one of the ultimate
goals of the utilization of IT enshrined in various national IP legislations. In
practice, individuals, corporations or institutions that control IT through state
grants, acquisition, i.e. buying or licensing technology from IP owners or holders,
frequently fail to use or optimize it properly based on ideal purposes. This is
because the limits of intellectual property rights have frequently been ignored due
to a misunderstanding of these rights and the nature of their limitations.
Another cause, the incoherence between ideal purposes, laid down in IP
legislation, e.g. the IPA 2001 and the ICA 2002, and its implementation at the
practical level is caused by a lack of practical guidance in balancing the
relationship between public and private interests. For example, the ICA 2002 and
IPA 2001 introduced some restrictions, which are related to the social function,
public interest and national interest355 in order to restrict the implementation or
invention. Saudia Arabian’s Patent Law, Art.9, states:"A patent shall not be granted if the invention
itself or its use is contrary to the Islamic Shari'ah; any patent to the contrary shall be abrogated. Save those
patents which are contrary to Islamic Shari'ah, the granting of a patent to an interested party may not be
withheld according to this law". Similarly, Oman’s Patent Law, Art. 2(1) states that: "The patent for
invention shall be patentable in accordance with this law and its implementing regulation if it is novel,
inventive, and industrially applicable and if it is not incompatible with the provisions of the Islamic Shari'ah,
public order or public morals in the GCC countries". The provisions are quoted from Azmi, Ghani, 1996,
"Basis for the Recognition of Intellectual Property in Light of the Shariah”, IIC.Vol.27, Max Plank
Institute for Intellectual Property, Competition and Tax Law, Munich, at 670.
354 In this respect, it is also interesting to compare Australia which emphasises the importance of law
in maintaining public order. Under the Australian Patent Act, section 51 (a), an invention cannot be
patented if it is against the law. In this manner, the Commissioner has discretion to refuse an
application in respect of an invention 'the use of which would be contrary to law'. The
interpretation of this article has been followed and complemented by precedent. It refers to Official
Rulings 1923 C (1923) 40 RPC Appendix iv. Indicative are criminal act, which are punishable as as
crime or misdemeanours or prohibited under laws or regulations made for the police and
administrative purposes, for example bombs intented for sureptitious use or an explosive safe
designed to kill burglars. In addition, another exception to patentability which has been developed
by courts is the concept of 'generally inconvenient'. A relevant consideration for assessing of general
convenience is whether granting a patent would preclude the undertaking of normal activities
(Rolls Royce Ltd's Application (1963) RPC 251; Re Application by Beccham Group Ltd (1984) 3 IPR 26).
See: Philip Griffith, "Subject-matter Not Patentable" (Handout for Intellectual Property Lecture in
the Post Graduate Programme, 22 March, 2000), Faculty of Law, UTS, at 1; Griffith, P, 1993, Patent
Notes 1993, Faculty of Law, UTS, at 13; See also: Mc Keough and Stewart, A., 1997, at 296, 297; Patent
Examiner's Manual, 1984, Para (55.2) in McKeough and Stewart, 1997, at 297.
355 The concept of the social function, public interest and national interest in copyright and patent
stemmed from the concept of harmony and balance between rights and obligation. It means that
the social function must ensure personal rights, but if it concerns public or national interest, then
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exploitation of a patent, even though an invention has been patented. Those
restrictions are some provisions concerning the implementation of a patent in
Indonesia, the compulsory licence, governmental use, parallel import, fair use,
patent revocation, and the defence and security of the state.356 In addition, the IPA
2001 classifies patentable and non-patentable inventions. Patentable subjectmatters are all inventions of human creation in technology, except certain subjectmatters stipulated in Art. 7, IPA 2001.357 The determination of the scope of
patentable inventions in Indonesia is based on an evaluation of the characteristics
and usefulness of an invention, which relate to the condition of the public interest
or social function, i.e. the national interest concerning the invention358. The
problem is that this elucidation does not elaborate in detail on the criteria of public
interest, the social function and the national interest. Consequently, this non-clarity
creates legal uncertainty and provides the courts with wide discretion in
interpreting and determining the boundaries of the social function, public interest
and the national interest. This discretion frequently gives rise to consternation
among interested parties, particularly corporations in determining the above
essential issues.
Principally, the balance between private reward and public interest
should be posited at the heart of all intellectual property legislation. Even though
intellectual property laws attempt to support the rights of individuals over their
creative endeavours, at the same time they recognise the extensive social benefits
from the diffusion of innovation. In terms of the principle of systems, which posits
unity and sustainability as the main mandatory aspect of systems,359 individual
ownership should be dedicated to fulfilling the functionalisation of the internal
mechanism (i.e. the need to sustain) in the self-organization of social life to
maintain the sustainability of collective life. So, ownership and the rights to control
property should not obstruct or destruct patterns of self-organisation that may
threaten unity (self-destruction). Therefore, the only ownership that can be
categorised as a human right is the right emanating from an appropriate need to
maintain the unity and sustainability of life. It refers to a bundle of rights (e.g.
rights to food, health, education and so forth) that are really required by a system
(either individual or social systems) to allow the system to operate normally. The
consequence is that all property rights that surpass the needs of living systems
(individual or social life) should be converted so as to be social function
the public and the national interest must be considered first. See: Mahendra, Oka, 1991, Note 187, at
23.
356 Based on the defence and security of the State, the government may regulate the working of
a patent. The decision as to the implementation of a patent by the government is made by the
President after consultation with the Minister of Defence. Then, it is implemented by
Presidential Decree. See: IPA 2001, Art. 98 (1-2).
357 A patent shall not be granted to: (i) An invention regarding a production process or product the
publication and use or implementation of which is contrary to prevailing laws and regulations,
public order and morality (See: IPA 2001, Art. 7 (a)); (ii) Any method of examination, treatment,
medication, or surgery applied to people and animals (IPA 2001, Art. 7 (b)); (iii) An invention
regarding a theory or method in the field of science and mathematics. (IPA 2001, Art. 7 (c)); (iv)
Any plant variety or animal (IPA 2001, Art. 7 (d)).
358See: Explanation of the Government in the Indonesian Parliament on the Draft Patent Act in 1989. I
use this source as it is still relevant to review the basic consideration which regulates the subject.
359 See: 2.3.2.4.
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instruments, e.g. intellectual properties, information, technology, and other
substantial properties, and be allocated and distributed to fulfil the public interest.
The regulation of the social function must be relevant to the existing principles of
self-organisation, e.g. usefulness, justice, unity, defending the sustainability of
collective life for the greatest benefit for the greatest number of people.360
Intellectual property rights, like all property rights are, by nature,
“limited” and “socially rooted,” i.e. they are subject to a certain number of
limitations imposed by public interest. Therefore, principally, there has been
consensus that the purpose of copyright and patent is not to ensure that the holder
receives a maximum economic return, but to balance the author's or inventor’s
rights to obtain a fair return and society's interest in access to and the use of
information and technology.361 Although the monopoly granted to the holder of an
intellectual property right tends to be reserved to the economic exploitation of the
intangible asset, it does not reserve all forms of economic exploitation. In this way
a certain number of uses are explicitly excluded from copyright protection by
means of the limitations on copyright (quotations, current even reporting, private
copies, etc.) whose function is to determine the scope of the right. Similarly, patent
rights cannot be used to prevent any and every use, and are subject to limits such
as private use for experimental purposes.362
The scope of intellectual property rights must be deemed to only extend to
their limits, whether explicit or implicit. Outside this scope, one is “outside the
monopoly”, with the result that the right holder cannot exercise any control
whatsoever. Geiger here uses a metaphor: “intellectual property rights constitute
islands of exclusivity in an ocean of liberty. When the strict field of intellectual
property rights has been exceeded, it is necessary to return to the principle that is
known as freedom.” Furthermore, he reminds us of the decisions of the Paris
Court of Appeals, holding that the principle of the freedom of expression “can
only be subjected to the restrictions necessary for the protection of the rights of
The manifestation of the normative relationship between the social function of IT and efforts to
attain the greatest benefit for the greatest number of people can be seen from the utilisation of IT. In
this respect, when IT owned by an individual or group is used for private interests, its utilisation
must not contradict or threaten public interests. Ideally, it should benefit or fulfil public interests.
361 More than a century ago, Numa Droz, one of the founders of the Berne Convention, already stated
that “limits to absolute protection are rightly set by the public interest”. See: Ricketson, "Simplifying
Copyright Law: Proposals from Down Under," 1999 European Intellectual Property Review 540. The
manifestation of this public interest should consider the balance between private and public
interests. Therefore, in order to achieve such a balance, copyright laws, for example, have normally
incorporated a variety of limitations to the author's exclusive rights, in particular reproduction. See:
C.M. Correa, “Fair Use in the Digital Era”, International Review of Industrial Property and Copyright
Law, Vol.33, No.5, 2002, Max Plank Institute for Intellectual Property, Competition and Tax Law, Munich,
at 573.
362 Art. L. 122-5 IPC, in Geiger, C. ‘Fundamental Rights, a Safeguard for the Coherence of Intellectual
Property Law?’, International Review of Intellectual Property and Competition Law, Vol.35, 2004, Max
Planck IIC, Munich, at 271. See also: Whittemore v. Cutter, 1 Gall.429, 29 F. Cas.1120, 1121 (C.C.D.
Mass. 1813) (Story, J.); the Japanese Patent Act, Art. 69(1), states that: “the coverage of the patent
right does not extend to the experimental or research use of the patented invention”; the German
Patent Act, Art. 11.2 states that: “the coverage of the patent right does not extend to the
experimental purposes concerning the object of the patented invention”. See also: K. Tamai,
Comparative Study on “Experimental Use in the Patent Law”, ATRIP Congress 2007, Universidad
de Buenos Aires, July 16, 2007.
360
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others”. Thus, the principle is indeed liberty, and the exception is the protection of
the rights of others.363
The above descriptions are relevant to Rawls’ concept of justice. In his
1971 book A Theory of Justice, Rawls based his moral theory of justice on the
concept of the primacy of individual rights, which, in his view, are ultimately
derived from individual liberty.364 Rawls defined justice as a product of the
rational choice of individuals in giving up to society only so much of their liberty
and equality that is necessary to prevent arbitrary interference in the liberty and
equality of others. Replying to Rawls in his 1982 book Liberalism and the Limits of
Justice, Sandel contended that any theory of justice must be based primarily on
public rather than private ends, and that once the primacy of the community is
recognized, then justice itself is seen as only an intermediate and not, as in Rawls’s
theory, a final goal. In this respect, justice must be dedicated to maintaining a
sustainable balance in a social process towards the ideal state of social order. Thus,
an appropriate and just legal framework in combining and integrating exclusive
rights, and the public interest, the social function and the national interests365
becomes an extremely relevant programme in guaranteeing and maintaining the
sustainability of collective life.
2.3.2.3. Human Rights Issues
Human rights are international norms covering all countries and all
people. They embody a broader concept than the classical concept of a right,366
minimal standards,367 and high-priority norms.368 Human rights exist as moral369
Geiger, ‘Fundamental Rights, a Safeguard for the Coherence of Intellectual Property Law?’,
International Review of Intellectual Property and Competition Law, Vol.35, 2004, at 268-280.
364 Rawls stated that when people engage each other in a social contract (or a mutually advantageous
cooperative venture), each possesses the same liberty as every other and none may be required to
sacrifice more than any other. From the postulate of liberty, Rawls draws a definition of “justice as
fairness” (at 60). The first principle of justice is “each person is to have an equal right to the most
extensive basic liberty compatible with a similar liberty for others” (at 112). “The principle of justice
are those that “free and rational person concerned to further their own interests would accept in an
initial position of equality as defining the fundamental terms of their association.”(at 150-151).
365 In this respect, individual rights, i.e. exclusive rights should be functioned and optimised to
support the public interest to guarantee the sustainability of collective life. This concept is
principally relevant to Sandel idea in creating just society through the efforts of cultivating virtue
for a good life. See: Michael J. Sandel, 2009, Justice: What's the Right Thing to Do?, New York: Farrar,
Straus, and Giroux.
366 John Locke's rights to life, liberty, and property were few and abstract, but human rights as we
know them today address specific problems (e.g. guaranteeing fair trials, ending slavery, ensuring
the availability of education, preventing genocide.) They protect people against familiar abuses of
fundamental human interests. See and compare to: UDHR, ICESCR, ICCPR, see also: Marix 1.
367 This is concerned with avoiding the terrible rather than achieving the best. Their focus is
protecting minimally good lives for all people. See: Nickel, J., Making Sense of Human Rights,
University of California Press, Berkeley and Los Angeles, 1987; See also: Shue, H. Basic Rights, 2nd
edition, Princeton University Press, 1996.
368 As Maurice Cranston put it “A…test of a human right…is the test of paramount importance…”A
human right is something of which no one may be deprived without a grave affront to justice”. The
high priority given to human rights needs support from a plausible connection with fundamental
human interests or powerful normative considerations. See: Cranston, M. 1967. "Human Rights,
Real and Supposed," in D. D. Raphael, ed. Political Theory and the Rights of Man. London: Macmillan
369 Traditionally, human rights are defined as moral rights.
363
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and/or legal rights.370 In this respect, moral rights have been included in
various human right rules at various sectors such as the right to:
development,371 information372 and technology,373 food,374 health,375 and
education.376 The founding international documents which shaped or
“constitutionalised” the human rights regime were the Universal Declaration of
Human Rights of 1948 (UDHR)377 and the International Covenant on Economic on
Social and Cultural Rights of 1966 (ICESCR).378 The international human rights
A human right can exist as a shared norm of actual human moralities, as a justified moral norm
supported by strong reasons, as a legal right at the national level (here it might be referred to as a
"civil" or "constitutional" right), or as a legal right within international law. See: Stanford
Encyclopedia of Philosophy, in http://plato.stanford.edu/entries/rights-human/#5.
371 The right to development includes public participation in and control of the direction of
development and participation in the benefits of development. See: Declaration on the right to
development, GA res. 41/128, 4 December 1986.
372 Regarding the rights to information and technology, See: The UDHR, Art. 19; The CRC, Art.13 (1),
the right to freedom of expression includes “freedom to seek, receive and impart information and
ideas of all kinds”. Human rights tools and instruments to support access to IT can also be found at
human rights treaty bodies (CESCR, CRC, HRC, ICCPR), Special Rapporteur on the right to health;
and the Convention on the Rights of the Child (CRC), Art. 17, guarantees the right of the child to
“access information and material from a diversity of national and international sources”.
373 Davinia Ovett identified some international and regional norms regulating and guaranteeing
public access to IT. At the international level, there are UDHR, Art.19; the International Covenant of
Civil and Political Right (ICCPR), and the Convention of the Right of the Child (CRC), Art. 13(1).
While, at the regional level, there are the American Convention on Human Rights (ACHR), Art. 13;
the European Convention on Human Rights (ECHR), Art.10; the Charter of Fundamental Rights of
the European Union (CFREU 2000), Art. 42; the Inter-American Declaration of Principles on
Freedom of Expression (ADPFE 2000), Art.9; the African Charter on Human and People’s Rights
and the Declaration of Principles on Freedom of Expression in Africa (ACFP, and DPFE); Asian
Human Rights Charter, (AHRC 1998), 17 May 1998, Arts. 7.1., 7.2.
374 The right to adequate food, access to food. See: Art. 25 of the UDHR, Art. 11 of the ICESCR & Art.
27 of the CRC.
375 The right to health – access to affordable medicines Art. 24 of the UDHR, Art. 12 of the ICESCR
and Art. 24 of the CRC.
376 Regarding the right to education and access to education, see: Art. 26 UDHR, Art.13 ICESCR & Art.
29 CRC. Then, regarding the right to enjoy the benefits of scientific progress and its applications,
including the freedom which is indispensable for scientific research and creative activity. See: Art.
27 (1) UDHR, and Art. 15 (1) (b) ICESCR, the right to take part in cultural life Art. 27 (1) UDHR, &
Art. 15(1)(a) ICESCR.
377 On December 10, 1948 the General Assembly of the United Nations adopted and proclaimed the
Universal Declaration of Human Rights (Hereinafter UDHR). The UDHR is the foundation of
international human rights law, the first universal statement on the basic principles of inalienable
human rights, and a common standard of achievement for all peoples and all nations. Human
rights are not only a common inheritance of universal values that transcend cultures and traditions,
but are quintessentially local values and nationally-owned commitments grounded in international
treaties and national constitutions and laws. The Declaration represents a contract between
governments and their peoples, who have a right to demand that this document be respected. All
countries have accepted the UDHR. The Declaration continues to affirm the inherent human
dignity and worth of every person in the world, without any distinction. See: The Universal
Declaration of Human Rights: A Living Document, Background Information, unofficial document,
Vienna International Centre, 7 December 2007. See: G.A. Res. 217A, U.N. GAOR, 3d Sess., Supp. No.
13, at 48, U.N. Doc. A/81O (1948).
378 International Covenant on Economic Social and Cultural Rights of 1966, adopted and opened for
signature, ratification and accession by General Assembly, resolution 2200A (XXI) of 16 December
1966 and it entered into force on 3 January 1976. G.A. Res. 2200A, U.N. GAOR, 21st Sess., Supp. No.
16, at 49, U.N. Doc. A/6316 (1966) (hereinafter ICESCR), (recognizing the right “to benefit from the
370
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regime represents a framework of rights and freedoms which are derived from
fundamental and universal standards. Internationally recognized human rights
have the status of international law.379 The Committee on Economic, Social and
Cultural Rights reminds us that the allocation of rights over intellectual
property is a substantive issue, because it has significant economic, social and
cultural consequences that can affect the fulfilment of human rights. Therefore,
the above documents oblige States or Governments to respect, protect and fulfil
fundamental human rights.380 The rules and mechanisms of human rights provide
tools to hold governments and economic actors accountable.381 Thus, the state is
the bearer of certain duties instead of being the beneficiary.382 Regarding the
utilisation of IT, the Government must consider human rights issues in the
exploitation of IP in order to guarantee the fulfilment of the fundamental rights of
the people, particularly in accessing essential IT.383 Ignoring human rights issues in
IT utilization will allow unrestricted exploitation that exacerbates the opportunity

protection of the moral and material interests resulting from any scientific, literary or artistic
production of which he is the author” and “to enjoy the benefits of scientific progress and its
applications”). As of October 2003, 147 states were parties to the ICESCR, 111 of whom were also
WTO members. See Office of the United Nations High Commissioner for Human Rights, Status of
Ratifications of the Principal International Human Rights Treaties (as of Oct. 10, 2003), at
http://www.unhchr.ch/pdf/report.pdf (Retrieved on 18 February 2007). Available at
http://www.ohchr.org/english/law/cescr.htm.
379 Audrey R. Chapman,”The Human Rights Implications of Intellectual Property Protection”, (2002)
5 Journal of International Economic Law 861. See also: Audrey R. Chapman, A Human Rights Perspective
on Intellectual Property, Scientific Progress, and Access to the Benefits of Science, Panel Discussion on
Intellectual Property and Human Rights at 3 (Nov. 9, 1998) (characterizing ICESCR Article 15 as
“the most neglected set of the provisions within an international human rights instrument whose
norms
are
not
well
developed”),
at
http://www.wipo.int/globalissues/activities/1998/humanrights/papers/pdf/chapman.pdf (last
visited 11 August 2007).
380 Many scholars categorize human rights according to the type or level of obligations they impose
on States and observe the obligations to respect, protect and fulfil. In this respect, the obligation to
respect requires that States refrain from interfering directly or indirectly with the enjoyment of the
right. Then, the obligation to protect requires States to take measures that prevent third parties from
interfering with those rights. Lastly, the obligation to fulfil requires States to adopt appropriate
legislative, administrative, budgetary and other appropriate measures for the full realisation of the
right.
381 This is because human rights are political norms dealing mainly with how people should be
treated by their governments and institutions. In this respect, every individual must be protected
and assured that the state guarantees to each individual certain minimum goods, services and
opportunities. See: Donnelly, ‘In Search of the Unicorn: the Jurisprudence and Politics of the Right
to Development’ in California Western International Law Journal (1985), at 498.
382 The duties associated with human rights typically require actions involving respect, protection,
facilitation, and provision. For example, the International Covenant on Economic, Social, and
Cultural Rights, which covers rights to basic human needs such as food, clothing, housing, and
education, commits its signatories to "take steps...to the maximum of...available resources, with a
view to achieving progressively the full realization of the rights recognized in the present
Covenant….". See: United Nation, 1966c., International Covenant on Economic, Social, and Cultural
Rights.
383 This is because under Article 27 of the UDHR and Article 15 of the ICESCR knowledge or
intellectual property becomes a part of human rights.
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of public access to IT,384 which in turn deprives and threatens the fulfilment of
fundamental human rights, such as food, health, and education.
At the national level, Indonesia’s legal framework dealing with human
rights during the post-Soeharto administrations has improved significantly. There
have been copious statutory enactments, government regulations and even the
ratification of international treaties.385 The major change to the legal framework
relating to human rights occurred in 2000 when the 1945 Constitution was
amended for the second time (now, the fourth amendment). The amendment
inserted important human rights provisions into the constitution. Provisions that
deal directly with human rights are placed under Chapter X A. The chapter
contains 9 paragraphs. The first paragraph referred to as article 28 (a) to (i)
contains the basic human rights, while the last paragraph contains a basic duty.
The basic human rights are the rights to life and to defend one’s life and
existence,386 the right to establish a family and for a child to have the right to live,
grow and develop,387 the right to prosper and improve,388 the right to be
recognised and protected before the law and the right to work, to have equal
opportunities in government and the right to citizenship status389, the right to
choose one’s religion and the right of association and expression,390 the right to

Regarding public access to IT, there are at least three core human rights that can be distinguished:
(i) the right of freedom of expression; (ii) the right of freedom of access to information; (iii) the right
to develop and optimise essential IT. The right of freedom of expression does not only imply the
freedom to hold and express opinions but also to seek and receive information (within the global
knowledge network). In such a manner, it should contribute to the moral good of sustainable
development as well as the creation of mutual understanding. Where freedom of expression is
oppressed or negatively influenced in one way or another it can be regarded as a form of
information injustice which does not serve the common good, i.e. essential IT.
385 After the Soeharto regime, Indonesia introduced Law No. 39/1999 on Human Rights. This Law
regulates and obliges the National Committee for Human Rights: (i) to develop conducive
conditions for the implementation of human rights in accordance with the Pancasila, the 1945
Constitution, the United Nations Charter and the Universal Declaration of Human Rights; and (ii)
to enhance the protection and upholding of human rights for the personal development of
Indonesians as human beings in their entirety and their ability to participate in various aspects of
life. Then, in 2005, responding to national and international pressure, the Indonesian government
ratified a number of the United Nations human rights instruments: (i) the International Covenant
on Economic, Social and Cultural Rights (ICESCR 1966); and (ii) the International Covenant on
Civil and Political Rights (ICCPR 1966) as the principal instruments to promote and protect
fundamental human rights. See: Wiwiek Setyawati Firman, "Arti Ratifikasi Dua Konvensi HAM
(International Covenant on Civil and Political Rights and International Covenant on Economics, Social and
Cultural Rights) Bagi Penegakkan Hukum Di Indonesia", paper presented at a seminar organized by
the National Law Commission of Indonesia, Jakarta, 9 March 2006, at 3-4.
386 The 1945 Constitution, Art.28A.
387 The 1945 Constitution, Art.28B (1).
388 The 1945 Constitution, Art.28C stated that: “(i) every person shall have the right to better
him/herself through the fulfilment of his/her basic needs, the right to education and to
benefit from science and technology, art and culture, for the purpose improving the quality
of his or her life and for the welfare of the human race; (ii) every person shall have the right
to improve him/herself through collective struggle for his or her rights to develop his or her
society, nation and state”.
389 The 1945 Constitution, Art.28D.
390 The 1945 Constitution, Art.28E.
384
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communicate and to obtain information,391 the right to protection and to be free
from inhuman treatment,392 the right to live in physical and spiritual prosperity,
the right to receive facility, the right to social security and the right to own
personal property,393 and the right to be free from discriminatory treatment.394 The
series of amendments has significantly resulted in the Indonesian 1945
Constitution becoming symmetric with other universal principles that have been
laid down in the UDHR, ICESCR, ICCPR. See: Matrix 1.
Matrix 1. A Comparison between the PANCASILA and the UUD 1945 and
Universal Values and Norms (the UDHR, the ICESCR, the ICCPR)
The PANCASILA and the 1945 INDONESIAN CONSTITUTION
Divinity
Humanistic
Unity
Democratic
Social
Values
Values
Society
Justice

UDHR

Pancasila,
Principle 1
UUD 1945,
Art. 29

Pancasila,
Principle 2
UUD 1945, Art
27, 28, 34

Pancasila,
Principle 3
UUD 1945,
Art.1

Pancasila,
Principle 4
UUD 1945,
Arts. 27, 28

Art. 18

Art.1, 2, 3, 4, 5, 6,
7, 8, 9, 10, 11, 16,
18, 23, 26, 27,
Art. 10, 11, 12

Art.15

Art.21

ICESCR
ICCPR

Art.18,

Arts. 6, 7, 8, 9, 10,
11, 12, 13, 14, 15,
16, 17, 20, 21, 23,
24,

8
Art.19, 22,
25

Pancasila,
Principle 5
UUD 1945,
Arts. 27, 28,
33, 34
Art. 17, 23,
24, 25.
Arts. 6, 7, 9,
11, 13, 14, 15
12, 15, 16,
17, 26, 27

The above documents lay the foundations for an economic, social, cultural
and human rights regime, as well as one based on civil and political rights.
However, for many years, it was presumed that the latter category of rights is of
greater importance than the former. This is because the problem we are facing at
the present time is that the institution of IP has globalized without having first
agreed on a set of shared understandings concerning the institution’s role in
creating and improving the employment rate, food, health, the quality of
education and the cultural diversity of citizens around the world. Nevertheless,
even though the fundamental rights proclaimed in those Covenants have not
always been adequately implemented by state actors395 and legislators do not
The 1945 Constitution, Art.28F stated that: “Every person shall have the right to
communicate and to obtain information for the purpose of the development of him/herself
and the social environment, and shall have the right to seek, obtain, possess, store, process,
and convey information by employing all available types of channels”.
392 The 1945 Constitution, Art.28G.
393 The 1945 Constitution, Art.28H.
394 The 1945 Constitution, Art.28 I.
395 Although human rights obligations are binding on State parties, their enforcement is mostly by
means of political pressure rather than litigation. Certain countries – the US in particular – that
have not ratified human rights treaties (ICESCR, CRC) do not recognize the justiciability of
391
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always take human rights considerations into account in copyright and patent law,
the Covenant offers an opportunity to look behind the veil of human rights and the
implicit balance between those rights and IP rights, and makes a human rights
approach more explicit, more elaborate and more exacting.396 Therefore, linking IP
to the human rights discourse is the most challenging public effort and becomes a
crucial step in the project of articulating theories, policies and regulations that will
guide us in respecting, protecting and fulfilling the fundamental rights of the
people. Human rights, in this recent development, offer us at least a common
vocabulary with which to begin this humanistic project, even if, for the time being,
there is no common language.
The human rights listed in both the UDHR and ICESCR, as well as
humanistic values laid down in a series of other treaties, restrict copyright and
patent law from various perspectives. In this respect, human rights not only limit
the existence and the exercise of copyright and patent law, but also add additional
requirements to the law. In many respects this statement sparks confusion,397
debate,398 and tensions399 between intellectual property rights and human
rights, i.e. the right to food, health and education.400 For that reason, it is
necessary to discuss the relationship between human rights and IPR, whether their
relationship amounts to a subordinate or complementary relationship. This is
important so as to determine correctly the boundaries and positions of the IP rights
exploitation and human rights.
In determining this relationship, it is relevant to appreciate Audrey
Chapman’s effort to introduce a human rights approach in IP law by elaborating
economic, social and cultural rights. Of most concern is the fact that IP rights holders (corporations)
have tried to distort the human rights language to argue that IP rights are part of human rights.
396 Human rights mechanisms have recommended that State parties undertake human rights impact
assessments conerning IP rules. See: Treaty bodies, Special Rapporteur on the right to health and
the Task Force on the Right to Development.
397 The right to the protection of moral and material interests resulting from any scientific, literary or
artistic production of which a person is the author aims to protect natural persons. See: Art. 27 (2)
UDHR, Art. 15(1)(c) ICESCR. The protection of this human right may not coincide with IP rights,
and neither should it harm other human rights. See: CESCR GC No.18 (2005).
398 For a discussion on this point, see 3D: Trade-Human Rights-Equitable Economy (20(15)
Background Note: Intellectual Property, Human Rights and the Drafting of the General Comment
on Article I 5(1)(c) ICESCR, Geneva: 3D.
399 This tension is driven by the manner in which creative works, cultural heritage, and scientific
knowledge are turned into property which, subsequently, has significant human rights
implications, particularly the right to food, health and education. For a detailed elaboration of
this issue, see: Audrey R. Chapman, 2000, Implementation of the International Covenant on
Economic, Social and Cultural Rights. Discussion paper submitted to the United Nations
Committee on Economic, Social and Cultural Rights, E/C. 12/2000/12, 3 October 2000.
400 See: Grosheide (ed.), 2010, Intellectual Property Rights and Human Rights: A Paradox, CIER, Edward
Elgar. Recently, intellectual property and human rights have opposed each other. The heart of the
debate on the two terms stemmed from a distinction between individual rights and community
rights. There are at least three interpretations of the tension that have developed in the recent
discourse: (i) intellectual property rights have no human rights dimension and are purely legal
rights; (ii) intellectual property rights are human rights, with the emphasis on individual concerns;
(iii) only some aspects of intellectual property rights have a human rights dimension. See: General
discussion on article 15.1(c), 26 November 2001, Human Rights and Intellectual Property. See:
United Nations Committee on Economic, Social and Cultural Rights, E1C.12J2001/15, 14 December
2001, para. 1.
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and emphasising the IP argument concerning article 15 of the ICESCR, which is
equivalent to article 27 of the UDHR. Chapman signifies a fundamental difference
between intellectual property conceptualized as a universal human right and its
treatment as an economic interest under IP law. She points out that “from a human
rights perspective, IP protection is understood more as a social product with a
social function and not primarily as an economic relationship.”401 In line with
Chapman’s argument, in order to visualise the human rights dimension in IP at the
practical level, it is necessary to determine the quality of the relationship between
IPR and human rights by referring to two indicators: (i) fundamental issues, and
(ii) instrumental issues. In this respect, the fundamental subjects refer to the
fundamental primary need of human beings that must be fulfilled to maintain
their sustainable everyday life, such as food, health and education, while the
instrumental subjects refer to a complementary (secondary) need of human beings,
in which its degree of necessity is lower than the fundamental primary need of
human beings, such as entertainment or other luxuries. Based on the above
indicator, if the exploitation of IP is extended into fundamental areas and it may
impact on fundamental human rights, the relationship between IPR and human
rights should be appreciated as a subordinate relationship. Then, if IP products are
developed within an instrumental domain, the relationship between IPR and
human rights could be posited in a complementary relationship. The quality of this
relationship will determine the treatment or approach concerning any form of IP
exploitation. Ideally, as subordinate or instrumental rights, intellectual property
should serve the interest and needs that citizen identify through the language of
human rights as being fundamental.402 In this respect, the subordinate relationship
can allow the Government to constitutionalise any private contracts that may
damage public interest or fundamental human rights. Then, the complementary
relationship may allow any related contracted party to choose an appropriate
market mechanism (business or economic considerations) to determine their rights
and obligations.
Thus, at the policy level, it is relevant to note the United Nation SubCommission’s recommendations: (i) all Governments should posit human rights
issues as primary obligations over economic policies and agreements; (ii) all
Governments and national, regional and international economic policy forums
should take international human rights obligations and principles fully into
account in international economic policy formulation; (iii) all Governments should
integrate international human rights obligations and principles into their national
and local legislations and policies, provisions to protect social function of
intellectual property.403 Then, at the technical level, we can see the Canadian
‘The IP is a social product and has a social function’ is also stated by the Committee on Economic,
Social and Cultural Rights, United Nations, Geneva, 29 November 2001, par. 4 (E/C.12/2001/15).
See also: Note 18.
402 Drahos, P., “The Universality of Intellectual Property Rights: Origins and Development”, Paper in
Panel Discussion on Intellectual Property and Human Rights in Geneva, 9 September 1998, at 22.
403 See: The panel discussion organized by the WIPO on 9 November 1998 on "Intellectual Property
and Human Rights"; the Human Development Reports 1999 and 2000, which identify
circumstances attributable to the implementation of the TRIPs Agreement that constitute
contraventions of international human rights law; the Working Group on Indigenous Populations,
participants at the WIPO Roundtables on IP and Indigenous Peoples (23-24 July 1998 and 1-2
November 1999), and representatives of indigenous peoples have called for adequate protection of
401
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International Centre for Human Rights and Democratic Developments (CICHRD)
indicators404 for assessing and determining whether trade agreements comply with
human rights minimum standards or considering and embodying the humanistic
rationalisation in IP exploitation. Furthermore, in negotiation process and dispute
resolution, the CICHRD proposes some concrete and important recommendations,
that are: (i) improving participation and the transparent negotiation process,405 and
(ii) monitoring trade agreements and dispute settlement.406 Those
recommendations will help us to visualise, to measure and to determine the
embodiment of human rights in IP exploitation, particularly at the practical level.
the traditional knowledge and cultural values of indigenous peoples; etc.; See also: P. Prove and M.
Kothari, “Human Rights Bodies Gear Up on TRIPs, Bridges, at 14. in United Nation Body warns of
Conflict between Intellectual Property Rights and Human Rights, Institute for Agriculture and Trade
Policy,
USA,
Commision
of
Human
Rights,
17
August
2000,
in
http://www.gene.ch/genet/2000/Aug/msg00028.html
404 These indicators can be summarized in the following questions: (i) Does the agreement affirm the
universality and indivisibility of human rights?; (ii) Which human rights instruments are explicitly
incorporated into the agreement?; (iii) How and at what stages are civil society and democratic
representatives involved in making and monitoring the agreement? (iv) Are the institutional
procedures for adjudicating human rights applications autonomous? (v) Does the dispute
settlement process provide for compensation or adequate redress for victims of breaches? (vi) Are
the mechanisms for enforcing human rights accessible to victims and their representatives? See:
Bronson , D and Lamrache, L (2000) ‘A Human Rights Framework for Trade in the Americas’
International Centre for Human Rights and Democratic Development, 19 of 38 (at www.ichrdd.ca
on 10/04/01).
405 In improving participation and a transparent negotiation process (i.e. IP contract drafting) it is
important to attain the following: (i) full transparency and authentic consultation with all affected
parties in the state system and civil society, notably Indigenous and Tribal peoples’ organizations
and NGOs, as well as market interests, concerning the contents of draft agreements; (ii) full
legislative scrutiny of draft agreements and explicit limits on executive action to conclude such
treaties without a human rights and freedoms audit by autonomous human rights agencies based
on constitutional guarantees; (iii) permanent, adequately staffed and funded consultative
mechanisms for the participation of civil society, including Indigenous and Tribal peoples
(nationally, regionally and internationally) in negotiating, monitoring, reviewing and reforming
agreements and the bureaucratic apparatus for their implementation; (iv) full commitment by state
parties and supra-state entities to respect the civil and political rights of all citizens who participate
in negotiations, formally and informally.
406 In monitoring trade agreements and dispute settlement, it is important to note and to try to attain
permanent, adequately staffed and funded consultative mechanisms for civil society and Human
Rights IGOs and NGOs (national, regional and international) - such as a regional Trade for Human
Rights Commission — to participate in benchmarking compliance by state parties. All state parties
must express explicit commitment to any IP contract, to give primacy to international human rights
law in any conflict with IP regime or other trade norms, and that human rights jurisprudence
consistently inform processes for the settlement of trade disputes. Then, any IP contract must
incorporate the basic threshold of human rights provisions to which they are committed to adhere,
e.g. ICESCR, ICCPR and optional protocols, CEARD, CEDAW, CRC, ILO conventions, and relevant
regional and municipal Human Rights instruments; Finally, dispute settlement procedures using
properly constituted tribunals with impartial adjudicators qualified in trade and human rights law.
See: Charnovitz, C (1998) ‘The Moral exception in Trade Policy’, 38 Va.J Int’l L and
WT/DS58/AB/R (October 1998); See also: Raghavan, C (2000) ‘The WTO and its Dispute Settlement
System: Tilting the Balance against the South’, Trade and Development Series No.9 at
www.twnside,org.sg/title/tilting.htm (site visited 9 October 2001); Wallach, L (2000) ‘The WTO
Dispute Settlement System: Powerful Enforcement of Unbalanced, Extensive Regulations without
Basic Due Process Protections’ (at www.citizens.org/trade/wto/Dispute/articles). (retrieved on 27
July 2005).
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2.3.2.4. Equity, Unity and Sustainability
We have already noted that the unrestricted exploitation of exclusive rights
in intellectual property has exacerbated inequity and the disparity of access to
global resources,407 particularly essential IT, in maintaining the sustainability of
collective life. Many scholars408 and international institutions409 have referred to
the inequity and disparity in scientific and technological development between
industrialised and developing countries. This inequity and disparity question the
main purpose of the copyright and patent system in promoting technological
advances, as well as their capacity to accommodate and to protect private or
economic and public or social and cultural interests.410 In addition to a sound
social phenomenon at the level of economic growth and the welfare of nations,
they question the role of law in designing an ideal global economic order, which is
beneficial for human welfare. Moreover, they demand a strong legal system
allowing society to access IT resources in order to create global social justice.411 For
The club of Rome states in its 1976 report that:
“the inequities in the international system are of tremendous significance. They have given rise to
essentially two worlds and disparities between them are growing. One is the world of the rich, the
other the world of the poor, united by its heritage of common suffering. A poverty curtain divides
the worlds materially and philosophically. One world is literate, the other largely illiterate; one
industrial and urban, the other predominantly agrarian and rural; one consumption oriented, the
other striving for survival. In the rich world, there is concern about the quality of life, in the poor
world about life itself, which is threatened by disease, hunger and malnutrition. In the rich world,
there is concern about the conservation of non-renewable sources and learned books written about
how the world should be kept in a stationary state. In the poor world there is anxiety, not about the
depletion of resources, but about their exploitation and distribution for the benefit of all mankind
rather than a few privileged nations. While the rich world is concerned by the pollution of poverty,
because its problems arise not out of an excess of development and technology and inadequate
control over natural phenomena”. See: Nanyenya-Takirambudde, P., 1980, Technology Transfer and
International Law, Praeger Publishers, New York, at 4-5. See also: OECD, 1970, Gaps in Technology:
Analytical Report, at 17; UNDP, Human Development, Report, 1999.
408 See: for example, Drahos and Braithwaite, 2002; Shiva, 2001; Correa, 2000; Granstrand, 1999.
409 See: The club of Rome’s statement in 1976; See also: OECD, 1970; UNDP, Human Development,
Report, 1970, 1984, 1999. See: Notes: 11, 407, 411 and 1398.
410 Historically, intellectual property laws emerged as a means of recognizing both property rights in
mental labour, and also the potential economic and cultural consequences that would arise if
perpetual monopoly rights were claimed in such labour. Thus, the objectives of traditional
intellectual property laws are (i) to provide legal sanctions, which acknowledged the creator’s
economic and cultural rights in their work for a finite time, and (ii) to ensure that, thereafter, the
intellectual property enters the public domain for the economic and cultural benefit of all citizens.
See: B. Sherman and L. Bently, The Making of Modern Intellectual Property Law, Cambridge University
Press, 1999, at 20.
411 To date, the legal system, i.e. the intellectual property regime, fails to eliminate disparity in the
field of information and technology. Most research and development concerning sophisticated
information and technology are concentrated on developed countries. For example, in 1970, a
survey by the OECD indicated that in the United States, the eight largest firms accounted for over
one-third of the total expenditure on research and development. See: OECD, 1970, Gaps in
Technology: Analytical Report, at 17. Then, in 1984, OECD figures showed that 88 % of R&D
expenditures by business in the market economies of OECD were spent by five countries: the US,
the UK, Japan, West Germany, and France. See: OECD (1984) in Aharoni, Yair, ‘Education and
Technology Transfer: Recipient Point of View’, in Agmon, Tamir, and Glinow, M.A.V., 1991,
Technology Transfer in International Business, Oxford University Press, at 91. And in the latest
information, in 1998, the UNDP reports that the top ten corporations - in developed countries - in
407
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that reason, it is important to lay down the ground rules for people to live together
in harmony.412 This harmony will be created and nurtured in a balanced
relationship between rights and obligation. In this section, I will elaborate and
introduce equity, unity and sustainability as ethical and legal measures to nurture
an appropriate framework for utilising IT. Those concepts will be elaborated from
the point of view of system principles, which link and match the Indonesian value
system.
Equity is essentially about fairness. It implies that the most vulnerable and
needy groups within a society require access to greater resources than those
communities that are more robust. This equity is different from an equal share or
an equal opportunity.413 Regarding access to IT in food, health, and education,
such an unity approach is intended to improve the access of the most vulnerable at
a faster rate than those whose access is "better", thereby reducing the gap.
Therefore, in promoting equity, a number of components are required to ensure
that IT is accessible and usable. The accessibility and usability of information and
technology is strongly related to financial414 and technical415 rules and
requirements or preconditions.416
the commercial seed industry controlled 32 % of the US’ $23 billion industry: in pharmaceuticals, 35
% of the US’$297 billion industry; in veterinary medicine, 60 % of the US’$17 billion industry; and
in pesticides, 85% of the US’$ 31 billion industry. See: United Nations Development Programme,
Human Development, Report, 1999.
412Through his powerful statement, Joseph Stiglitz's underlines the need for laws and rules,
internationally, regionally, and domestically, that focus on decent and equitable international
relations and sustainable long-term development. He maintains that: ”We are a global community,
and like all communities have to follow some rules so that we can live together. These rules must
be - and must be seen to be - fair and just, must pay due attention to the poor as well as the
powerful, must reflect a basic sense of decency and social justice”. See: Stiglitz, J.E., 2002,
Globalization and Its Discontents, W.W. Norton & Co., New York, 2002, at xv.
413 For example, equal shares would mean every district having the same amount of money to
spend on each person. In contrast, equity would mean that districts with the most
vulnerable populations and worst facilities receive more money than "better-off"
districts. See:
World
Income
Inequality
Data
Base,
at
http://www.wider.unu.edu/wiid/wiid.htm
414 Regarding financial issues, for example, in 2000, a survey demonstrated that the average cost to of
obtaining and maintaining a European patent in some 10 EPC Member States easily adds up to
€35.000. Although the costs for obtaining and maintaining a patent are not that high in the U.S. or
Japan, the price of obtaining a patent might be inhibitive for some seeking patent protection, such
as individual inventors or indigenous communities. Next to the cost of patenting, the costs of
opposition proceedings and infringement actions should be added, which can also be very high.
Acquiring and defending patent protection requires suâstantial financial resources. The securing
and enforcement of patents will therefore often be prohibitively expensive for some authors. See:
WIPO, Intellectual Properly Needs and Expectations of Traditional Knowledge Holders (WIPO Report
on Fact-Finding Missions on Intellectual Property and Traditional Knowledge -- 1998-1999),
Geneva, 2001, 222.
415 Regarding technical issues, it is widely recognized that the language used in patents is very
difficult to understand for a non-trained audience. Many non-skilled readers lack the expertise
needed to grasp the content and scope of patents. See: Gollin, M.A., 2003, ‘Answering the Call:
Public Interest Intellectual Property Advisors', Paper presented at the Conference on Biodiversity,
Biotechnology and the Protection of Traditional Knowledge, Washington University School of Law, Saint
Louis, April 4-6, 2003, available at: http://www.law.wustl.edu/centeris/Confpapers/index.html.
416 In detail, in the health sector, the equity measurement in accessing IT may require several
elements, such as: (i) the fair distribution of IT; (ii) key access systems' stakeholders should
be involved in the development and implementation of the utilisation and optimisation of IT;
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Unity, under the systems theory417 and the Indonesian value system, is
viewed as the main requirement of living systems. Unity is the identity of living
systems, life itself. In social life, identity is manifested in the form of the unity of
collective life. This unity is required to maintain the sustainability of collective life.
This is because unity is a product of optimal normal interaction among the
components in a social system. In the system’s view, the interaction, not the
components, plays a significant role in maintaing the quality of a social system. A
social system will work properly if all components can interact normally. Good
quality interaction among the components will stimulate the full participation of
the components in optimizing their role and function proportionally, in order to
maintain their unity as their identity. This good interaction requires a balance or
equality. In a legal context, this term can be interpreted as justice. Therefore, justice
should be dedicated to maintaining unity that guarantees the sustainability of
collective life as the ultimate goal. The legal consequence is that all interaction
systems either at the political, economic, social, and cultural level should be
devoted to creating and strengthening unity to guarantee the sustainability of
collective life. Thus, all development programmes which ignore and destroy unity
as the identity of collective life and sustainability as the ultimate goal of systems
become invalid.
Regarding the utilization of IT, the deep underlying message of the systems
phenomenon, which posits unity as a constitutive element of a sustainable
system,418 can be considered as a meta-principle. This unity is reflected in its
(iii) community ownership is integral; (iv) the technical component, with regard to both the
scope of the gauge and its measures, is valid, reliable and sustainable; (v) the work informs
decision-making in a way that is timely, user friendly, and accessible, and takes cognisance
of the current levels of awareness and demand within countries. See: International Society for
Equity in Health, at http://www.iseqh.org/en/journal.htm
417 The systems theory is a transdisciplinary approach that abstracts and considers a system as a set of
independent and interacting parts. This theory is mainly influenced by biological phenomonena
(living systems) that introduce laws governing biological systems. Some of the laws, for example,
parts that make up the systems, are interrelated; normal or health systems are contingent upon the
functioning of subsystems functioning; system imports and export materials from and to the
environment; entrophy must be increased to the maximum. It increases growth and a state of
survival. The synergy of interaction is greater than the sum of parts, and so forth. Principally, those
biological laws can be applied to systems of any form. This theory has inspired many contemporary
ideas, e.g. a system thinking approach used to solve problems at the practical level. This approach
is the process of understanding how things influence one another within a whole. For example, in
organizations, systems consist of people, structures, and processes that interactively work to create
or to keep an organization healthy or unhealthy. Systems thinking is a set of practices within a
framework that see and appreciate the component parts of a system that can best be understood in
the context of continuous relationships with each other and with other systems. Therefore, this
approach focuses on cyclical rather than linear cause and effect. See: Ludwig von Bertalanffy, 1969,
General System Theory: Foundations, Development, Applications New York: George Braziller; See also:
Jamshid Garajedaghi, 2006, System Thinking: Managing Chaos and Complexity, 2nd edition,
Elsevier, London. For further information on this systems theory, see some important and relevant
works by Humberto Maturana, Fransisco Varela, Rissel Ackoff, Peter Chekland, Fritjof Capra,
Niklas Luhman, Gunther Tuebner and etc.
418 Unity is the identity of the system, which emerged from the existing sustainable and recursive
interaction (structural coupling) among components. It is always conserved and preserved, even
though other sub-structure changes continue. In social systems, it refers to the process of valuating
institutionalisation processes for regulating and maintaining individual relationships, so that it
raises the sub-structure of self-organisation, which creates unity. Naturally, one component and all
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interconnectedness.419 The existence of unity in a social system will be ensured if
the self-organization principle is equipped with (or built into) some other
principles such as: (i) self-correction420 and (ii) self-protection.421 Systems will not
work and function normally if the component of a social system has no regular
intake or input, in the form of energy and material422 (of a certain quality and
quantity). In order to obtain the energy and materials for supporting their
existence, they need to interact with nature (structural coupling).423 In maintaining
a balanced structural coupling with nature, in order to produce relevant intake
(input) for a social system as well as to preserve the sustainability of the natural
system, patterns of interaction between the two systems (social and natural
systems) should be able to produce a congruent structural drift.424
It should be noted that the systems theory also introduces the term
“circularity” to explain the continous recursive interaction among the components
components interact towards the process of congruent structural drift, so that they can live and
exist together in harmony. This dimension always has invariant interaction principles that should
be conserved together as the existential identity in social life. Without unity as the identity of a
system, the social system just clusters people who incidentally exist in the same space and time.
Implicitly, in the self-management concept, there is the development and institutionalisation of
politics, which relates to the distribution of authority and responsibility in order to establish and to
conserve patterns of self-organisation to guarantee unity and sustainability.
419 The most fundamental and general feature of any human or non-human organized entity is its
interconnectedness. A system is basically a set of interconnected elements. This interconnectedness
is appreciated as the specific non-random way in which the components or subsystems of the entity
are functionally working together, and, at the same time, are structurally organized. For both
aspects are inseparable. Interconnectedness is the very crux of any sound science of systems in the
most general sense. Without internal connections - and external ones with other entities - no
complex entity (system) can or will exist. See: The Circularity principle or Cybernetic principle.
420 The self-correction principle functions so as to anticipate or to recover a certain malfunction in
components (for example, in health cases) or in interaction among components (values which relate
to forgiveness, endurance, appropriate sanctions or legal enforcement, etc.). This is analogous to the
autopoetic mechanism from Maturana and Varela’s works.
421 The self-protection principle functions to protect and advocate the existence of unity (simple or
composite) under threatening conditions.
422 This intake cannot be supplied by systems themselves. In this case, the system should obtain
intake through an interaction with nature because this is the external domain of the operational
system.
423 Structural coupling is the term for the structure-determined (and structure-determining)
engagement of a given unity with either its environment or another unity. Maturana & Varela,
(1987: 75) signified the process of engagement which effects a "...history or recurrent interactions
leading to the structural congruence between two (or more) systems". It is ‘...a historical process
leading to the spatio-temporal coincidence between the changes of state..’ (Maturana, 1975: 321) in
the participants. As such, structural coupling has connotations of both coordination and coevolution. The key reference points on the subject of structural coupling are: Maturana and Varela’s
works (1975, at 322-326; 1981 at 23-29); Maturana & Varela (1980, at 78-82; and 98-99); 1987, at 7580); and Varela (1979, at 32-33); at 48ff.). See also: Maturana, HR, 1987, Autopoiesis, Structural
Coupling and Cognition, at http://www.isss.org/maturana.htm, Maturana, Humberto, and
Francisco Varela, The Tree of Knowledge: The Biological Roots of Human Understanding, Boston:
Shambhala / New Science Press. Revised paperback edition released in 1992; See also:
Encyclopedia on Cybernetic and Human Knowing, Structural Coupling, available at:
http://www.imprint.co.uk/thesaurus/structural_coupling.htm
424 In this context, a relationship between the two systems (the social and natural system) should not
be based on a subordinate (subject-object) order, but on a coordinate (subject-subject) order. The
relationship between the two systems should strengthen each other (a give and take relationship)
for the sake of maintaining the sustainability of the social system.
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of living systems. This continous interaction (structural coupling) between the
human being and nature will produce several second-order phenomena, such as:
science, knowledge, technology, and concepts of property rights.425 The secondorder products are instruments to support the sustainability of a system. As
complementary instruments, the degree of the priority of their values is lower than
unity and sustainability. Thus, the values of science, technology, art, and natural
resources are merely instrumental. Therefore, their legitimation cannot surpass the
need to maintain unity and sustainability.
2.4. The Making of Intellectual Property
This section will discuss the position and the authority of the state, society
and the individual as well as the legal relationship between the individual, society,
the state and intellectual property. This discussion is necessary to explain and
determine the boundaries of authority and the rights and obligations of the parties
within the IP regime. The particular aspect of the legal relationship that I want to
focus upon is the Indonesian intellectual property regime. This dissertation argues
that based on normative considerations, i.e. the Pancasila and the Indonesian 1945
Constitution, the state not only has an obligation, but also strong rights and
authority to grant, to manage and to distribute intellectual property products to
individuals or legal entities, in guaranteeing the protection of public interests and
the fulfilment of peoples’ fundamental rights. In implementing the constitutionally
mandatory provisions, the state must regulate and design an ideal and appropriate
legal framework for the utilization of intellectual products. Unfortunately, in
practice, the IP regime is frequently driven, used or exploited and enjoyed by a
few gigantic corporations to protect and accumulate their interests.
2.4.1. The Legal Relationship between Intellectual Property, the State, Society
and the Individual
Philosophically, the legal relationship between the state and intellectual
property, i.e. IT, is created in order to manage and to fulfil the needs of society and
the individual based on the principle of social justice. This relationship has been
inspired by the Lockean concept of the utilization of property. Locke argued that
nature imposed limits on the amount of property each person was allowed to
have. Each person was entitled to acquire only as much private property as could
be individually used. The value of this notion was that it ensured that there would
always be enough common land for everyone to acquire private property.426
Individual ownership should be dedicated to fulfiling the functionalisation of the internal
mechanism of the system. So, ownership and the rights to control property should not obstruct or
destruct patterns of self-organisation that may threaten unity (self-destruction). Therefore,
ownership in this context is excluded from the human rights concept. The only ownership that can
be categorised as a human right is the right emanating from an appropriate need. It refers to a
bundle of rights that are really required by a system (either individual or social systems) to allow
the system to operate normally. The consequence is that all property rights that surpass the needs
of systems should be converted into social function and be allocated and distributed to fulfil public
interest. The regulation of the social function must be relevant to the existing principles in selforganisation for unity and sustainability.
426 On the philosophical side, theories developed from a Lockean basis have been the most influential
in IP. John Locke argued that persons who mixed their labour with an object from the commons—
such as someone who caught a fish, or picked an apple from a wild apple tree—should have
425
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Clearly the Lockean concept has provided ethical guidance in the utilization of
property. The utilization of property should not hamper or damage other rights to
enjoy that property and its derivatives. Therefore, the utilization of property
should be based on the principle of a balance between rights and obligations.
Regarding the intellectual property regime, historically, the concept of the
individual author as the proprietor of his work emerged in the eighteenth century
as a result of the commercialisation of the book trade. Therefore, the starting point
for this historical survey is the development of the book trade subsequent to the
invention of the printing press. Beforehand, the profits in ‘priveleges’ were the
legal monopoly of the guild publishers. This is because there was no legal
recognition of authorship, a royal ‘privelege’ to publish made no legal distinction
between works by living or dead authors, anonymous, collective, or unattributable
works. One of the most notorious examples of this practice was the Crown's
decision in 1670 to grant an exclusive ‘privilege’ for fifty years to an editor of
the Old and New Testaments.427
This history shows that the rationales for, the scope, and enforcement of IP
were dedicated to serving and protecting the individual author428 which are
explicitly expressed in the creator doctrine. It is widely accepted by historians,
literary critics, and legal scholars alike that the law on literary property passed by
the National Convention on 19 July 1793 gave a legal definition to the modern
notion of the author in France. Through the ‘Declaration of the Rights of Genius’,
the author’s works is considered as an ‘inviolable property right’ rather than a
‘privelege’ granted by the ’grace of the King’. This legal right to authorial selfdetermination forms the basis of commercial publishing in France to this day.429
Normatively, the legal relationship between intellectual property and the
State, society and the individual can be found in every state’s constitution. In
Indonesia, this relationship is derived from the Indonesian 1945 constitution,
articles 27, 28, 31, 32 and 33. In addition, it can be seen in various Acts concerning
intellectual property, information and technology, such as the Indonesian Patent
Act 2001, the Indonesian Copyrights Act 2002, and Law No. 18/2002 concerning
the National System of Research, Development, and Application of Information,
Science and Technology. Law No.18/2002 explicitly stated that: “(1) God Almighty
created nature and all treasuries within for the welfare of the human being. Those
creations should be responsibly managed and optimized through mastering,

property therein, subject to the provision that the person seeking property has left ‘enough, and as
good’ in the common for others to use. Lockean theory has been used as a basis for ‘justifying’ IP.
See: Drahos, P., A Philosophy of Intellectual Property (1996); Drahos, P., (ed.) (1999) Intellectual
Property: The International Library of Essays in Law and Legal Theory, Second Series, Aldershot:
Ashgate/ Dartmouth. See also: Susan M. Leeson, Edward J. Sullivan, ‘Property, Philosophy and
Regulation: The Case Against A Natural Law Theory Of Property Rights’, 17 WILLAMETTE
LAW REV. 1980-1981, at 560-566
427 See: Carla Hesse, ‘Enlightenment Epistemology and the Laws of Authorship in Revolutionary
France, 17777-1793’, Representations, No. 30, Special Issue: Law and the Order of Culture (Spring, 1990)
at 109. See also: Notes 193-195.
428 See: Carla Hesse, ‘Enlightenment Epistemology’, Ibid.
429 See: Carla Hesse, Reading Signatures: Female Authorsip and Revolutionary Law in France, 17501850, in Eighteen Centuries Studies, Vol.22, No.3, Special Issue: The French Revolution in Culture
(Spring 1989), (Hereinafter Carla Hesse, 1989, Reading Creatures), at 469.

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

96

utilizing, and developing science, and technology430; (2) in mastering, utilising, and
developing information, science and technology should be consistent with the
ultimate g oals of the 1945 Constitution, namely: (i) protecting all Indonesians and
Indonesian territory; (ii) promoting public welfare; (iii) promoting the nation’s
intelligence; and (iv) harmonizing society’s life and its environment based on the
Pancasila431 for the greatest benefit to the greatest number of people.
The above regulations oblige the Government to use and optimize all
national resources (tangible or intangible) to guarantee the fulfilment of the
fundamental right to the greatest benefit for the greatest number of people. Thus, it
is clear that the greatest benefit for the greatest number of people becomes one of
fundamental legal reasons for the State to master and to control property, either
natural resources (real property) or essential information and technology (tangible
property). Under the Indonesian legal system, this concept carries a message that
every resource, which is necessary to maintain the sustainability of collective life,
including protecting fundamental rights, for the greatest benefit for the greatest
number, must be appreciated as a public good.432
As a matter of common sense, the concept of public good and the social
function cannot be isolated from the concept of the public domain.433 This is
because the notions of public good, the social function and the public domain will
influence and determine its utilization.434 Ideally, in order to maximise welfare
within a society, it would be better not to price the use of know-how in order to
UU NO.18/2002 concerning the National System of Research, Development, and Application of
Science and Technology, Consideration (a).
431 UU NO.18/2002 Concerning the National System of Research, Development, and Application of
Science and Technology, Considerans (b).
432 Public goods have two characteristics. If they are available for one person, no one else can be
excluded from their use and use by one person does not preclude use by another. Information and
knowledge will be very easily accessible once information is published. This makes it basically a
public good. Consumption of a public good by someone does not influence someone else’s
opportunity to consume this good as well.
433 Generally speaking, any resource in the public domain is appreciated as a public good, such as a
river, road, water, air, and other essential property and intellectual property which is dedicated to
fulfilling public interests, i.e. fundamental rights.
434 The provision and distribution of public goods is strongly affected by the degree of excludability
of those goods and the regulatory context of that excludability. Through a decentered conception,
Drahos shows how state and non-state actors regulate each other capacities to provide, access, and
distribute public goods. In order to simplify the regulation of the distribution of public goods, it is
relevant to note Proudhon’s formulation concerning the state’s sovereignty on property. The
formulation is based on three indicators: (i) le domaine de souverainete; (ii) le domaine public, (iii) le
domaine prive. Regarding public property, Proudhon classified some properties that can be owned
and that cannot be owned by the state. Domaine l’etat are properties in the public domain which
are dedicated to implementing the state’s interests in fulfilling public interests, such as court
buildings, governmental buildings, and so forth. On those properties, the state has
ownership rights because it is assumed as a part of the state’s sovereignty. While other
properties that society can use or enjoy, or can be assumed as a part of society’s ownership,
are still in the public domain, such as theatre buildings, sport centres or public gardens. The
state’s authority over that property is to protect and to guarantee public interests by
distributing its utilities to society. See: Vegting, W.G., 1946, Publiek Domein en Zaken Buiten
den Handel, N.Samson N.V. Alphen aan de Rijn, at 187-191. in Titahelu, R.Z., 1993, Note, 27,
at 117. See also: Drahos, P., ‘The Regulation of Public Goods’, in Maskus, K.E. and Reichman, J.H.,
2005, eds., International Public Goods and Transfer of Technology under a Globalized Intellectual property,
Cambridge University Press, at 46.
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keep the marginal cost at zero. Unfortunately, nobody would then be interested in
providing knowledge even though it is a part of the public good.435 Therefore,
economists have long considered that purely public goods must be produced by
the government.436 This can be manifested by optimising public policy, norms and
regulations as the governmental mobilises public resources for the pubic interest.
It was through appropriate statutes and their implementation, that the government
could accommodate the exercise of prerogative power in the granting of a
monopoly and the public interest. Therefore, the visioner and revolutioner
legislators not only produced and consecrated a legal conception of the identity of
author but also limited the author’s power of self-determination for the sake of the
public good.437
The above description places a huge amount of power and authority in the
state in guaranteeing, protecting and maintaining the balance of public (society’s)
and individual rights. Under the Indonesian legal system, the state, society and the
individual are in unity.438 The state cannot be seen apart from society, or society
apart from the state. This is because the state is a personification of the individual
and society.439 The existence of the state as a power organization stemmed from
people’s power and sovereignty.440 Soepomo, one of the Indonesian founding
fathers, maintained that “according to the meaning of the integralistic state, as a
regulated nation, as an organised unity of the people, fundamentally there is no
dualism between the state and society, there is no conflict between the structure of
the state and the legal structure pertaining to individuals”.441 Therefore, there was
no fear of abuse of power by the state, nor any doubt that the state would always
use its power appropriately. The state functionaries were assumed to be good and
wise persons taking seriously all interests as a whole, never thinking of their own
interests. Therefore, in the utilization of IT, the state has authority to regulate any

See: Messner, 1997, at 12
Mackaay, Ejan, 1992, ‘An Economic View of Information Law’, in Willem F. Korthals Altes, et.al.
(ed.), 1992, Information Law towards the 21st Century, Information Law Series, Kluwer, at.48
437 Carla Hesse, ‘Enlightenment Epistemology and the Laws of Authorship in Revolutionary France,
17777-1793’, Representations, No. 30, Special Issue: Law and the Order of Culture (Spring, 1990).
438 See: The Aspiration for Constitutional Governance in Indonesia: A Socio-legal Study of the Indonesian
Konstituante 1956-59, Pustaka Sinar Harapan, Jakarta, at 93. See also: Hegelian integralistic
concept.
439 In this respect, individual interaction forms a society. The societies agree to formulate and
determine their ultimate goal which is laid down in the constitution. The constitution is made of
fundamental norms in the existence of the state. See: Hegelian integralistic concept and Social
Contract Theory.
440 Bentham emphasised that rights are created by the law, and law is simply the command of the
sovereign. The existence of law and rights, therefore, requires government. If rights pre-exist the
establishment of government, they should be rejected. See: Bentham, Jeremy (1782), Of Laws in
General, ed Hart, HLA, London: Athlone Press, 1970. (Many of Bentham's other numerous
discussions of rights are referred to in Hart (1973). See also: Hart, H.L.A. (1973). “Bentham on Legal
Rights”, in Simpson, AWB, ed, Oxford Essays in Jurisprudence, Second Series, Oxford: Clarendon
Press, 171; reprinted in his Essays on Bentham: Jurisprudence and Political Theory, Oxford: Clarendon
Press, 1982, 162.
441 M. Yamin, 1959; 114, in A.B. Nasution, 1992, The Aspiration for Constitutional Government in
Indonesia: A Socio Legal Study of The Indonesian Konstituante 1956-1959, at 93.
435
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resource such as property, i.e. IT, for protecting the public interest, particularly the
fundamental rights of human beings.442
The above concept indicates that the state, society and the individual are
legal subjects, which have roles in forming the legal relationship in the utilisation
of intellectual products. In this respect, the state functions to regulate, validate and
strengthen the existence of the individual and society as owners or holders of IP
products. For that reason, the state and society must control the utilisation of IP
products for the greatest benefit of the greatest number of people. Thus, under the
Indonesian positive law system, the legal relationship between the state, society
and the individual in utilizing IT can be appreciated in terms of the state’s
sovereignty. In this respect, the states’ authority is recognised and validated by
people’s sovereignty in utilizing IT for fulfilling their obligation to protect the
public interest and to fulfil the fundamental right of the people. Normatively, the
utilization of IT by the State should be based on (i) general legal principles, namely
a balance between rights and obligations; and (ii) ultimate legal purposes, namely
justice, legal certainty and usefulness to be dedicated to protecting the public
interest and the fundamental human right to the greatest benefit for the greatest
number of people.
Then, the legal relationship between the individual, society, the state and IT
can be appreciated in terms of ownership. In this respect, the individual and
society have rights to own and to utilize IT based on the principle of balance
between rights and obligations. This principle is based on Soepomo’s concept of
the relationship between the individual and society in Indonesia.443 In his point of
view, individual is a part of society. For that reason, the Indonesian legal system
protects, facilitates and determines individual interest, which is to be balanced,
and put in harmony with society’s interest, i.e. the public interest, the social
function and fundamental human rights.444 The main characteristic of the
balancing principle is that the utilization of IT does not contradict the public
interest, the social function and fundamental human rights.
2.4.2. The Granting of Rights: The Authority and the Role of the State and the
Community
The historical genesis of intellectual property originates in the granting
of a monopoly by the state. In patent law, for example, the modern-day patent
systems have their origin in medieval times when sovereigns used their power to
create exclusive privileges of many different kinds.445 The role of the state, i.e.
Based on the principle of the social contract, it can be concluded that the state not only has
authority, but also an obligation to maintain balance, justice and unity to guarantee the
sustainability of collective life. This concept brings about the consequence that society and the state
will only recognise the existence of IPR if it does not contradict the public interest and fundamental
rights.
443 This concept was adopted by the Indonesian 1945 Constitution in regulating the relationship
between the individual and society that inspires regulations on the social function, the public
interest and the national interest in Indonesia.
444 See: Soepomo, in Badrulzaman, M.D., 1994, Aneka Hukum Bisinis, (Various Business Law), Alumni,
Bandung, at 44-45.
445 The use of the prerogative or other sources of power to create monopolies in the sale or
importation of goods and the regulation of trade and crafts was a widespread practice in both the
ancient and medieval world. See :H.G. Fox, Monopolies and Patents: A Study of the History and Future
442
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government, in regulating the utilisation of IT cannot be separated from the
Lockean theory of property,446 which inspired the need for “positive laws to
determine property”. The primary function of the state or government was to
protect property owners against those who would take their property by force and
without any right. To provide protection, the state has authority to regulate and
determine any regulation. In this respect, the State uses legislation as a means of
regulation.447 In line with the states’ authority theories, the state’s authority to
natural resources, and other national potentials including intellectual products, i.e.
IT is known as nation’s rights. In this point of view, the state is considered as a
general society institution that has authority and power to regulate, to organise
and to maintain the utilisation of natural resources, national potentials, including
IT in its territory.
In the political and economic sphere, the national IP systems came to be
viewed instrumentally – as means to another goal. States in fact came to see IP, i.e.
patents, as the means towards a number of different ends. These had to do with
states wishing to attract skilled labour from abroad to develop their own
manufacturing capabilities in their territories,448 to stimulate domestic investment
in their industrial sectors, and later to protect their domestic industries from
of the Patent Monopoly, Toronto, University of Toronto Press, 1947, chapters 3 and 4. For further
information on the history of the IP rights grant, See also: Grosheide, F.W., 2010, Transition from
Guild Regulation to Modern Copyright Law - A view from the Low Countries, in Global Copyright
- Three Hundred Years Since the Statute of Anne, from 1709 to Cyberspace, Edward Elgar 2010 at 6.
446 This natural law-based theory assumed that the state of nature envisioned a relatively equal
distribution of property. Natural rights to property existed only to the extent that human beings
mixed their labour with the common land and then actually used their private property. The
human agreement to an unequal distribution of property destroyed the simple conditions of the
state of nature, driving people into civil society and giving rise to the need for positive laws.
Locke's theory of property rights thus presupposed natural conditions and natural laws that Locke
himself realized human beings would not obey. In this respect, Locke said that human beings
refused to accept the limits imposed by the law of nature, because of their desire to have more for
themselves. Consequently, they consented to an unequal and disproportionate distribution of land.
Government, and the need for the regulation of property through positive laws was the result. See:
Drahos, 1996, at 125, 134, 135, 139
447 Related to the States’ authority, J.J. Rousseau, reminded us that the state as a people organisation
derived from social contract to advocate and to protect collective and private power or authority
and private property. Parallel with Rousseau, Van Vollenhoven maintains that a state as the highest
organisation of a nation is granted power to regulate anything and based on its position, it has
authority to regulate and determine any regulation. In this respect, the state’s authority is always
linked to sovereignty theory. See: Notonagoro, Politik Hukum dan Pembangunan Agraria, (Politic of
Law and Land Development), Bina Aksara, Jakarta, 1984, at 99. See also: R. Wiratno, et.al., Ahli-Ahli
Pikir Besar tentang Negara dan Hukum (The Great Thinker of State and Law), PT Pembangunan, Jakarta,
1958, at 176. See also: Notonagoro, Pancasila Dasar Falsafah Negara, Philosophcal Foundation of State,
(Kumpulan Tiga Uraian Pokok-Pokok Persoalan tentang Pancasila, Three Descriptions on the Main
Problems on Pancasila), Bina Aksara, Jakarta, 1984; Notonagoro, Pancasila Secara Ilmiah Populer,
(Pancasila is a Populer Scientific Work), Bina Aksara, Jakarta, 1987; Notonagoro, Beberapa Hal mengenai
Falsafah Pancasila, (Concerning Philosophy of Pancasila), Radjawali Pers, Jakarta, 1982.
448 Sovereigns seeking to garner and enclose resources for their states began to use the granting of a
monopoly privilege as a means of attracting skilled labour and new technologies to their territories.
Initially in England, letters of protection were used to this end. Fox uses the example of the Letter
of Protection that was granted in 1331 to John Kempe, a Fleming, in order to encourage him to
bring the technology of cloth weaving to England. See: H.G. Fox, Monopolies and Patents: A Study of
the History and Future of the Patent Monopoly, Toronto, University of Toronto Press, 1947, at 43.
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competition or domination by foreign cartels, or to increase their gains from trade.
As states began to emerge in Europe, the regulation of monopolies became more
refined and differentiated.449 This instrumental attitude led, over time, to a great
deal of diversity in national IP systems as states shaped their IP law according to
their chosen goals.
The above description shows that the government with its functions,
powers and authority becomes a core and vital subject in every state organization.
Due to the state’s coercive power, the state can force and oblige citizens to
produce, to supply, to restrict access to information and to withhold information
from public circulation.450 In addition, the state can also grant this right to any
legal subject.451 The challenge is how to appropriately grant, produce, distribute
and utilize these rights in order to guarantee the dissemination of relevant and
accurate information. The appropriate utilisation of IT will allow citizens to pursue
their equal rights in accessing information, knowledge and technology so that they
can accordingly plan and make correct decisions. Therefore, the state and social
institutions themselves have to treat information in ways that minimise distortions
of their functions. This appropriate state policy will help citizens to make the
abstract infrastructural principles of justice work in a concrete way in their daily
lives.452
In Indonesia, in creating the appropriate policy, the Pancasila and the 1945
Constitution provide guidance for Indonesian law and regulations on how to think
and act for the utilisation of IT within clear legal rules and a framework analysis.
This concept contains several operational principles: (i) the principle of the State’s
authority over IT; (ii) the principle of the utilisation of IT for the greatest benefit of
the people, including fundamental rights; (iii) the principle of social justice as
contained in the Pancasila.
To simplify the concept, the first principle relates to the status of IT in
Indonesia, and the second and the third principles concern the utilisation and
optimisation of IT, which are measured by two determinant indicators: (i) for the
greatest benefit of the people; (ii) for social justice. Those principles limit the state’s
authority in controlling (mastering) and optimising the utilisation of IT. The term
mastery implies the state’s authority in using and optimising IT. With regard to
the concept of mastery, the State, as the sovereign organisation, should be
considered as the organisation of the people’s power. Therefore, it is not relevant
Drahos, P., ed., Death of Patents, Perspectives on Intellectual Property Law and Policy, London: Queen
Marry Intellectual Property Institute and Lawtext Publishing Limited.
450 Mackaay, Ejan, 1992, ‘An Economic View of Information Law’, in Willem F. Korthals Altes, et.al.
(ed.), 1992, Information Law towards the 21st Century, Information Law Series, Kluwer, at 63, 65
451 Regarding the kinds of entities that can be right holders, some have argued that any entity which
would benefit from the performance of legal duties by others can be a right holder; others have
argued that it has to be an entity which has interests; others maintain that it has to be an entity
capable of exercising some kind of control over the relevant legal machinery. Based on the above
criteria, it can be concluded that legal systems can confer rights on persons –individual, community
and legal entities. Most modern societies recognize the legal existence of companies or corporations
as persons and frequently this is also the case for entities such as trade unions, government
departments, universities, certain types of partnerships and clubs, etc.
452 Drahos, P., A Philosophy of Intellectual Property (1996), at 174; See also: Ronald Dworkin, Frank Judith
Thompson, Michelman, Thomas Scanlon, and Robert Nodzik, in Panel Discussion on Art as Public
Good, 9 Colum.-VLA Art & L. 1984-1985, at 143-178.
449
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to assume the state’s authority along the lines of the theory of ownership. The
state, as the organisation representing sovereign people, has the authority to
regulate: (i) the availability, utility, and optimisation of IT; (ii) the determination
and regulation of the legal relationship between individuals or institutions (legal
subjects) and IT (legal objects).
An indicator that can be used to measure the limits of legal subjects in
utilising these legal objects is the term “the greatest benefit of the people” and
fundamental rights, such as the following rights: to food, health, education,
information, knowledge and technology for maintaining human dignity (Articles
27, 28, 31, 33, the 1945 Constitution). These articles not only function as metavalues, but also as operational guidelines in creating a coordinated structure that
integrates exclusive rights, the social function, public interest, and the national
interest. Therefore, the concept of the utilisation and optimalisation of intellectual
products for the greatest benefit of the people should be embodied in a concrete
statement. It requires that: (i) any grant, utilisation and optimisation of INT; (ii)
any determination and regulation of the legal relationship between individuals
and INT; (iii) any regulation and legal relationship between individuals and legal
action concerning IT, should be dedicated to achieving the greatest degree of
benefits –including fundamental rights- for the people (Law No. 18/2002).
As a welfare state, Indonesia should prepare national development
programmes to improve society’s welfare for the greatest benefit of the greatest
number of people. In the utilisation of IT, in terms of law, the phrase ‘for the
greatest benefit of the people’ is the ultimate goal. The ultimate goal is people’s
interest, so the utilisation of IT should be used in an appropriate (efficient) manner.
The character of this appropriateness is absolute. This concept will be significant
and will have an important meaning if it is included in positive laws. In detail, the
appropriateness in endeavouring public authority will be reflected and achieved
by: (i) the State’s commitment to facilitate and accelerate the fulfilment of citizens’
rights; and (ii) the State’s commitment to integrate economic factors into social
justice.453
The central claim of this section is that the sovereign state must place any
essential intellectual products within the framework of the “maximum utilization
of inventions for the benefit of the public”. Ideally, under conditions of democratic
sovereignty, such products should serve to fulfil the public interest and
fundamental human rights. In this view, public interest and human rights would
guide the development of intellectual property rights towards the greatest benefit
for the greatest number of people. Unfortunately, the ideals of an IP regime are not
reflected in the recent practice of IP exploitation. Most IP exploitation is dominated
and driven by gigantic corporations.454 Consequently, the anatomy and
The State’s obligation to fulfill citizens’ rights is the main duty that emerges from its position as the
regulator of welfare. See: Wilhelm Aubert, “The Rule of Law and Promotional Functional Law”, in
Teubner, G., (ed.), Dilemma of Law in Welfare States, Walter de Gruyter, Berlin, New York, 1986, at
32. See also: Jan M. Broekman, “Legal Subjectivity and the Welfare State”, in Tuebner, G., at 79.
454 Even though governments have challenged the unfortunate exploitation of IP by entrepreneurs,
the entrepreneurs in question have a strong association, link and network with certain executive,
legislative members who develop a particular strategy and conspire to exploit intellectual products.
To a certain extent, the governments and PMs are not aware of the many subtle strategies of
corporations in applying inappropriate practices. For example, we can see these practices taking the
453
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mechanism of IP tend to be utilitarianistic, which better serve private, market or
economic interests rather than the public interest or fundamental human rights.
2.4.3. Anatomy and Mechanisms of Intellectual Property: State of the Art
In this section, the anatomy and mechanisms of intellectual property refer to
the existing general principles governing IT subject-matter, scope, validation,
protection procedure, exploitation and remedy mechanisms. Theoretically, the
development of the anatomy and mechanisms of IP has been facilitated and
strengthened by the utilitarian doctrine. In this respect, the utilitarian theory has
been a basic reason for developing the incentive or reward theory in supporting
the intellectual property regime. The incentive or reward theory emphasises the
economic motives of individuals. It assumes that if a creative individual enjoys an
exclusive right to his or her creativity, this will stimulate others to make creativity,
invention and innovation455 which, in turn, give rise to mass creativity for
supporting and improving social welfare.
Currently, incentive theories for innovation tend to dominate the
justification for intellectual property rights. They assert that the prospect of
earning super-competitive profits provides necessary incentives for creativity,
invention,456 innovation,457 and disclosure.458 The reward of exclusive rights, it is
form of blocking, fencing, surrounding, and blanketing. See also some cases in Indonesia, such as
the Tukirin case, the H5N1 case, and the Microsoft case. See also the case of gigantic pharmaceutical
companies that have blocked the production of generic medicines in the EU.
455 Recently, intellectual property law increasingly emphasised a theoretical justification that better
fits existing empirical data on inventive activity, innovation, and the commercialization of new
products. Even though not all intellectual property laws are the product of a precise economic
calculation, the creation of intellectual property rights can be explained by a desire at the relevant
point in history to create appropriate incentives for investment in ideas and innovation. For
example, the Australian Bureau of Industry Economics has stated ‘evidently … based on some
intuitive understanding by the rulers of the need to provide special incentives for innovation
and the attraction of skilled tradesmen from abroad’. See: Bureau of Industry Economics
1994, at 6; See also: Mc Keough, Jill and Stewart, Andrew, 1997, Intellectual Property in Australia,
2nd edition, Butterworths, at 16-22. This rationale is similar to the Indonesian government’s
consideration when it introduced the intellectual property legislation series (See: Subsection
2.4.4. of this dissertation). This legislation emphasises the importance of exclusive rights to
stimulate creativity and productivity. This is because exclusive rights and the profit therefrom,
as a monopoly for a limited period, are considered as the only attractor, which could be offered to
inventors to disclose the secrets of their discoveries. Therefore, the promotion of innovation
becomes the primary justification for creating intellectual property rights in the first place.
456
Paul J. Heald, 2003, A Transaction Costs Theory of Patent Law, available at:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=385841.
457 The ‘incentive to innovate’ rationale focuses on the need to recover the costs necessary to bring an
invention to market. See, e.g. F.M. Scherer, Innovation and Growth: Schumpeterian Perspective
(1984); F.M. Scherer, Industrial Market Structure and Economic Performance (2d ed. 1980); F. Scott
Kieff, Property Rights and Property Rules for Commercializing Inventions, 85 MINN. L. REV. 697, 703–
04 (2001); Rebecca Eisenberg, Patents and the Progress of Science: Exclusive Rights and Experimental
Use, 56 U. CHI. L. REV. 1017, 1036–37 (1989). (“The protection of a patent monopoly enhances the
likelihood that a firm will be willing to undertake [innovation].”); Canada–Patent Protection of
Pharmaceutical Products, Doc. WT/DS114/R (WTO Dispute Settlement Panel, March 17, 2000)
(“Patent laws establish a carefully defined period of market exclusivity as an inducement to
innovation . . . .”); See also Julie S. Turner, Comment, The Non manufacturing Infringer: Toward a
Theory of Efficient Infringement, 86 CAL. L. REV. 179, 192 (1998) (“A comparison of the ‘incentive to
invent’ and the ‘incentive to innovate’ theories shows the waning of the former and the waxing of
the latter.”).
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assumed, will spur creativity, productivity, and the dissemination of information.
If the foregoing benefits outweigh the costs of granting exclusive rights,459 then
patent law would be justified in economic sense. As one influential commentator
succinctly notes, the incentive theory has been “the model for 200 years.”460
Clearly, the actual historical genesis of intellectual property originated in
grants of monopolies, as incentives, from the state and received its legitimacy
from that source. Palmer maintains that economic power and interest, on behalf
of the incentive461, is stronger than moral considerations462 in validating the
existence of intellectual property.463 Consequently, in the practical domain, only a
few gigantic corporations, which have strong capital, and economic power, can use
and enjoy the IP regime as a legal instrument to exploit exclusive rights.464

In order to receive a patent, inventors must fully disclose their invention to the public. See: 35
U.S.C. § 112 (2000) (requiring a patent application to provide a written description that would
enable someone skilled in the relevant art to practise the invention).
459 Some patents may allow their owners to charge higher prices, restrict output, or stifle beneficial
follow-on innovation. See: William Landes and Richard A. Posner, The Economic Structure of
Intellectual Property Law, Belknap Press of Harvard University Press, 2003, at 57.
460 In general, classical theory supports a positive view—that patents, while exacting a price from
society, provide incentives to innovate. See: Mark A. Lemley, “Reconceiving Patents in the Age of
Venture Capital”, 4 J. SMALL & EMERGING BUS. L. (2000), at 137, 139. See: Robert W. Hahn, “The
Economics of Patent Protection: Policy Implications from the Literature” Social Science Research
Network (SSRN), available at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=467489
461 It should be realised that incentive theory will not adequately explain the long period of
protection, which enables living authors and their immediate heirs to partake of revenues
generated many years after the creation of their works. Moreover, incentive theory cannot explain
the moral rights that prevent those who have paid to commercialise an author’s work from doing
so in a manner that could prejudice the author’s honour of reputation.
462 Many philosophers and statesmen have linked morality with the right to life in fulfilling
fundamental human rights as a requirement to achieve happiness, goodness and liberty,
considered to be the highest priorities in human nature.
463 A theory where property is viewed as the just reward for labour (a desert theory) might very well
support intellectual property rights, while at the same time a theory in which property is defined as
the concretization of liberty might not. Those who strongly favour liberty and property are apt to
see the concepts as intimately connected, and are thus more likely to be very concerned with the
theory and application of property rights. See: Tom G. Palmer, “Are Patent and Copyrights Morally
Justified?, The Philosophy of Property Rights and Ideal Objects,” 13 HARV. J. L. & Pub. Pol’y (1990),
at 817.
464 This was expressed by Prindle in his highly influential article series on 'Patents in Manufacturing
Business'. He indicated that for corporations the patent system is a fundamental tool of the
business: “Patents are the best and most effective means of controlling competition. They
occasionally give absolute command of the market, enabling their owner to name the price without
regard to cost of production.... The power which a patentee has to dictate the conditions under
which his monopoly may be exercised has been used to form trade agreements throughout
practically entire industries, and if the purpose of the combination is primarily to secure benefit
from the patent monopoly, the combination is legitimate. Under such combinations there can be
effective agreements as to prices maintained”....A similar conclusion was expressed by Hermann
Isay: “no other industries have at their disposal for cartelizing purposes as effective a device as the
manufacturing industries have. This auxiliary device is the patent.” P. Drahos and J. Braithwaite
quoting Edwin Prindle, in Noble, at 89 and Hermann Isay, Die Patentgemeinschaft im Dienst des
Kartellgedankens, (1923), in Ervin Hexner, International Cartels 72 (1946). See: P. Drahos and J.
Braithwaite, “Intellectual Property, Corporate Strategy, Globalisation: TRIPs in Context”, 20 Wis.
Int'l L.J. 451 2001-2002.
458
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Again, this is not surprising because, normatively, the components of the
anatomy and mechanisms of IP laws, such as subject matters,465 the scope of
protection,466 validation,467 exploitation468 and remedies, reflect a capitalistic
character. Those components of the anatomy and mechanisms of IP tend to impose
quite a heavy requirement in utilising or exploiting intellectual products. Of
course, most local communities, which suffer from a lack of knowledge, skill and
capital, particularly in developing countries, cannot afford to use IP laws
optimally. For example, under the patent regime, in obtaining legal protection, an
inventor must undertake various complex administrative and technical actions. In
detail, by referring to the IPA 2001, several provisions indicating the high degree
of complexity in the process of obtaining patent protection can be seen in various
technical actions, such as: (i) preparing documents for a patent application,469 (ii)
ensuring a formal and substantive examination,470 (iii) defending the patent,471

Technically, intellectual property is divided into two categories: (i) industrial property, which
includes inventions (patents), trademarks, industrial designs, and geographic indications of source;
and (ii) copyright, which includes literary and artistic works. The subject-matter which is protected
under copyright law is the expression of ideas, while the subject-matter of protection under patent
law are the idea themselves. See: http://www.wipo.int/about-ip/en/.
466 The scope of copyright and patent encompasses a very wide scope of the human creation’s objects
in the field of science, literature and technology. In detail, the scope of copyright may cover any
form of knowledge and information that are normally termed ‘literary and artistic works’, such as
literary works (fiction and non-fiction); musical works (of all sorts); artistic works (of a two and
three dimensional form, and importantly, irrespective of content - from ‘pure art’ and advertising
to amateur drawings and doodles); maps; technical drawings; photography; audio-visual works
(including cinematic works, video and forms of multi-media); and audio recordings. For more
detail on the scope of protected copyright works, see: Stephen Elias, 1997, 2nd Edition, Patent,
Copyrights & Trade Marks, Nolo Press, Berkeley, at 10-12. Regarding patent, the scope of patent
protection covers any technology created under the sun. See: Diamond v Chakrabarty 447 U.S. 303
(1980).
467 The validation refers to substantial requirements to obtain patent protection. In this respect, the
invention must be: (i) new, not already in the public domain or the subject of a previous patent; (ii)
non-obvious, it should not be common sense to any accomplished practitioner in the field who,
having been asked to solve a particular practical problem, would see this solution immediately; it
should not be self-evident using available skills or technologies; and (iii) useful, or applicable in
industry, it must have a stated function, and could be produced to fulfil this function.
468 This exploitation related to the ownership right. When knowledge or information becomes subject
to ownership, intellectual property rights express the ownership’s legal benefits: the ability to
charge rent for use; to receive compensation for loss; and demand payment for transfer.
469 The patent application (detailing the idea and all its relevant details or specifications) is lodged at
the national patent office. Prior to the submission of the application, an applicant must prepare a
set of documents to fulfil the formal requirements. The documents must describe the abstract, the
claim, images (if applicable) and provide a brief description on the applied invention. See: IPA 2001,
Article 24(2).
470 See: IPA 2001, Article 48 and 49.
471 In the case of other parties’ objections to the application concerned, the applicant must take an
active part and file a counter-objection in order to avoid the Patent Office’s rejection. See: IPA 2001,
article 45(2 and 3). For example, the applicant must provide a clear explanation and other
additional or complementary documents to ensure a valid application. See: IPA 2001, Article 52, 53,
60(1). Furthermore, the valid patent is still liable to be cancelled (made void), if there are other
parties which challenge the validity of the patent. In this case, the applicant must defend it in the
commercial court. See: IPA 2001, Article 91.
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maintaining it,472 and so forth. Those requirements tend to limit and burden local
communities in exploiting their intellectual products.473
In the political sphere, even though patents are essentially an
institutionalised bargain between the state and the inventor to improve and ensure
public benefit,474 which is repeatedly promoted by developed countries to support
the strengthening of the IP regime, many scholars have proved that there is no
significant correlation between a strong patent regime and the stimulation of
innovation and investment,475 particularly in developing countries. Seemingly, a
patent might promote technological development in developed countries, but not
in developing countries. Therefore, developing countries, e.g. Indonesia, should
explore any option to design appropriate patent laws in order to minimise the
harm that results from such protection.476 In this respect, Indonesian policy makers
should revisualise and revitalise public interest provisions under the TRIPs
agreement and combine them with national laws, i.e. Indonesian IP laws, in order
to create more humanistic IP policies477 and regulations that can be embodied in
the anatomy and mechanisms of IP.
2.4.4. Legal Resources of Intellectual Property
This section will describe the evolution of the emergence of IP as part of the
positive legal order of states. Through the evolution of the legal resources of IP, i.e.
the history of the internationalisation and harmonisation of IP, we can trace the
If the patent is considered to be a valid patent, the applicant must pay an annual fee. See: IPA 2001,
Article 88.
473 It is not surprising that Rubin and Fish point out: “patents are costly and require great expertise to
initiate, maintain, defend, and licence”. Even though the preparation of the documents can be
delegated to a patent consultant, it does not guarantee that local communities are likely to be
interested in completing all of the requirements. See: S.M. Rubin and S.C. Fish, “Biodiversity
Prospecting: Using Innovative Contractual Provisions to Foster Ethno-botanical Knowledge,
Technology and Conservation”, Colorado Journal of International and Environmental Law and Policy,
Vol.5, 1994, at 48.
474 The state agrees to ensure that the inventor is paid for his/her idea when others use it (for the term
of the patent) while the inventor allows the state to lodge the idea in its public records, to ensure
the public dissemination of innovation, research and development as well as the transfer of
technology, which in turn generate high productivity and economic growth.
475 See: Blakeney (2005), ‘Stimulating Agricultural Innovation’, in Maskus, K.E. and Reichman, J.H.,
2005, eds., International Public Goods and Transfer of Technology under a Globalized Intellectual property,
Cambridge University Press, at 367-390; Branstetter, L. G. (2005) ‘Do Stronger Patents Induce More
Local Innovation?’ Journal of International Economic Law, Vol. 7, No. 2, at 359-370; Correa, (2003) ‘Can
the TRIPs Agreement Foster Technology Transfer to Developed Countries?’, in K. E. Maskus and J.
H. Reichman, eds., 2005, at 227-256; Alford, W.P., 1993, Note 129; Drahos, P., 1996, A Philosophy of
Intellectual Property, at 15; Carvalho, N. P., 2005, The TRIPs Regime of Patent Rights, 2nd Edition,
Kluwer Law International, The Netherlands, at 205-206; Abbott, F.M., et al, 1999, The International
Intellectual Property System: Commentary and Materials, Kluwer Law International, the Hague, at 8.
476 Principally, Indonesia can accept the IP regime. But it should be designed to improve the creativity
and productivity of people in order to provide prosperity and public welfare, not to threaten and
damage the public interest and fundamental rights. Therefore, the implementation of the IP regime
should be moderate, not extreme or absolute exploitation and it should consider the public interest
and fundamental human rights.
477 Sell, S.K., 2006, ‘HIV/AIDS Drugs; the Politics of Access’, a Paper presented at a Workshop on ‘the
Policy and Politics of HIV/AIDS’, Princeton University, 5th May, available at:
http://www.wws.princetion.edu/pai/SSell%20HIV%20AIDS%20Drugs.doc , at 5, retrieved on: 12
January 2007
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gap between developed countries and developing countries in accessing IT.
Through this internationalisation process, the creator and inventor of intellectual
products gradually enjoyed stronger protection to their exclusivity. This can be
seen from chronological events in intellectual property system, either at the level
of national legislation, or bilateral and multilateral agreements478.
In the modern intellectual property era, legal resources of IP refer to a series
of legislation or regulations that provide legal validity to the existing IP regime.
These legal resources can be seen in various international agreements and national
legislation that regulate IPR protection. Several important international regulations
are: the Berne Convention (1886),479 the Universal Copyright Convention (1971),480
the Hague Agreement on the Establishment of the International Patent
Institute, the Strasbourg Agreement on Partial Harmonization of Patent
Laws, the Patent Cooperation Treaty (1970), the Strasbourg Agreement on
International Patent Classification (1971), the European Patent Cooperation
Granstrand has made a chronological overview of major events in strengthening and
improving intellectual property protection: (i) in 1474, Venice enacts the first codified patent
ordinance; (ii) in 1557 Queen Marry I establishes the Stationer’s Co. of London, a trade
association of printers and booksellers, holding a royal patent on the printing of books in
England; (iii) in 1594, Galileo receives a patent for a device which raises water and irrigates
land; (iv) in 1623, England adopts the patent ordinance (Statute of Monopolies); (v) in 1641,
the Massachusetts Colony granted the first patent in the Hemisphere; (vi) in 1709, for the first
time, England grants legal protection for authors; (vii) in 1741, Denmark enacts the first
copyrights law on the European continent; (viii) in 1786, 12 of the original American
Colonies enact copyrights laws; (ix) in 1787, the US Constitution drafted patent and
copyright laws; (x) in 1790, USA adopts patent legislation; (xi) in 1791, France adopts patent
legislation; (xii) during 1791-1882, Patent Laws introduced in most European countries; (xiii)
in 1883, Paris Convention; (xiv) in 1885, Japan promulgates the Patent Monopoly Ordinance;
(xv) in 1886, Berne Convention for the protection of Literary and Artistic Works; (xvi) in
1947, Hague Agreement on the Establishment of the International Patent Institute; (xvii) in
1963, Strasbourg Agreement on Partial Harmonization of Patent Laws (Paving the way for
the Patent Cooperation Treaty and the European Patent Convention; (xviii) in 1970, Patent
Cooperation Treaty signed; (xix) in 1971, Universal Copyrights Convention; (xx) in 1971,
Strasbourg Agreement on International Patent Classification; (xxi) in 1973, European Patent
Cooperation Treaty signed; (xxii) in 1975, Community Patent Convention establishes a
unified European Patent; (xxiii) PCT and EPC in force; (xxiv) in 1985, Patent Law comes into
effect in China; (xxv) in 1987, Patent Law comes into effect in Indonesia; and (xxvi) in 1994,
World’s industrialised nations agree to harmonise aspects of their IP protection under GATT,
known as the TRIPs Agreement. See: Granstrand, O., 1999, The Economics and Management of
Intellectual Property: Towards Intellectual Capitalism, Edward Elgar, Cheltenham, UK,
Northampton, USA, at 28-30; See also: Drahos and Braithwaite’s notes on chronological key
events in the intellectual property system in their work on Information Feudalism, at xi-xv.
479 The Berne Convention for the Protection of Literary and Artistic Works was established on
September 9, 1886. From the beginning, the Berne Convention provided a high level of protection
for copyrights and has been constantly expanded through various revisions. Last revised, Paris,
July 24,1971, S. TREATY Doc. No. 99-27, 828 U.N.T.S. 221 (hereinafter Berne Convention). For
a comprehensive presentation of the Berne Convention, See: Sam Ricketson, 1987, The Berne
Convention for The Protection of Literary and Artistic Works: 1886-1986), University of London,
Queen Mary College, Centre for Commercial Law Studies.
480 The Universal Copyright Convention was signed in Geneva on September 6, 1952 and entered into
effect in 1955, last revised, Paris, July 24, 1971, 6 U.S.T. 2731, 216 U.N.T.S. 132 (hereinafter
UCC). Administered by the United Nations Educational, Scientific and Cultural Organization
(UNESCO), the UCC has greatly simplified copyright protection by reducing to a minimum the
requirements for securing copyrights in the participating countries.
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Treaty (1973), the Community Patent Convention establishing a unified
European Patent (1975), and the TRIPs Agreement (1994).
The protection of IP at an international level481 can be scrutinised from: (i) a
historical perspective, or a certain period of time and (ii) the substance or scope of
protection. Firstly, in terms of a period of time, Grosheide has classified the
historical development of IP protection, e.g. copyright, into prehistory and the
period of modern history which are demarcated by the signing of the Berne
Convention. In this respect, the conclusion of the Berne Convention in 1886
signified modern copyright law.482 Parallel to Grosheide’s classification, Drahos
has identified the stages of intellectual property protection in three periods: (i) the
territorial period, which is essentially characterized by an absence of international
protection; (ii) the international period, which begins in Europe towards the end of
the 19th century with some countries agreeing on the Paris Convention (1883) and
a similar group agreeing on the Berne Convention (1886); and (iii) the global
period, its origins being linked to US efforts to regulate trade and intellectual
property at a multilateral level in the form of the TRIPs Agreement 1994.483
Then, in terms of substance or the scope of protection, those international
conventions can be classified in three categories: (i) intellectual property
protection; (ii) a global protection system; and (iii) an intellectual property
classification. Firstly, the intellectual property protection category covers: the
Berne Convention,484 the Brussels Convention,485 the Film Register Treaty,486 the
Madrid Agreement,487 the Nairobi Treaty,488 the Paris Convention,489 the Patent
Law Treaty,490 the Phonograms Convention,491 the Rome Convention,492 the
At the international level, there are 24 international treaties concerning intellectual property
administered by WIPO and the WIPO Convention. In addition to the multilateral agreements
concerning IPR, which are in the form of conventions, treaties, and agreements managed by WIPO,
there are some conventions which are not managed by WIPO, for example the Universal Copyright
Convention (this UCC is managed and administered by UNESCO, United Nations) and the
Convention on Biological Diversity (CBD). Even though this CBD does not especially regulate IPR,
it contains IPR as a part of its component, for instance, Convention on Biological Diversity (CBD)
which is managed by the United Nations Commission for Environmental Issues (UNCED), See:
WIPO Convention. See: http://www.wipo.int/treaties/en/convention/; UCC and CBD.
482 See: Grosheide, F.W., 1994, ‘Paradigms in Copyright Law’.
483 See: Drahos, P., “The Universality of Intellectual Property Rights: Origins and Development”,
Paper in the Panel Discussion on Intellectual Property and Human Rights in Geneva, 9 September
1998, at 4.
484 See: http://www.wipo.int/treaties/en/ip/berne/, concerning the Protection of Literary and
Artistic Works
485 See: http://www.wipo.int/treaties/en/ip/brussels/, concerning the Distribution of Programme–
Carrying Signals Transmitted by Satellite.
486 See: http://www.wipo.int/treaties/en/ip/frt/, concerning the International Registration of
Audiovisual Works (Film Register Treaty).
487 See: http://www.wipo.int/treaties/en/ip/madrid/, concerning the Repression of False or
Deceptive Indications of Source on Goods.
488 See: http://www.wipo.int/treaties/en/ip/nairobi/, concerning the Protection of the Olympic
Symbol.
489 See: http://www.wipo.int/treaties/en/ip/paris/, concerning the Protection of Industrial Property
490 See: http://www.wipo.int/treaties/en/ip/plt/, concerning the Patent Law Treaty.
491 See: http://www.wipo.int/treaties/en/ip/phonograms concerning the Protection of Producers of
Phonograms against Unauthorized Duplication of Their Phonograms.
492 See: http://www.wipo.int/treaties/en/ip/rome/, concerning the Protection of Performers,
Producers of Phonograms and Broadcasting Organizations.
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Singapore Treaty on the Law of Trademarks,493 the Trademark Law Treaty,494 the
Washington Treaty,495 the WIPO Copyright Treaty,496 the WIPO Performances and
Phonograms Treaty.497 Secondly, the global protection system category includes:
the Budapest Treaty,498 the Hague Agreement,499 the Lisbon Agreement,500 the
Madrid Agreement (Marks),501 the Madrid Protocol,502 and the Patent Cooperation
Treaty (PCT).503 Thirdly, the intellectual property classification covers: the Locarno
Agreement,504 the Nice Agreement,505 the Strasbourg Agreement,506 and the Vienna
Agreement.507
As a matter of positive law at the national level, sources of Intellectual
Property rights vary from country to country and from doctrine to doctrine. In
Indonesia, some intellectual property legislation has been introduced, such as: Law
No. 19/2002 concerning Copyrights; Law No. 14/2001 concerning Patents; Law
No. 15/2001 concerning Trademarks; Law No. 29/2000 concerning Plant Varieties
Protection; Law No. 30/2000 concerning Trade Secrets; Law No. 31/2000
concerning Industrial Designs; Law No. 32/2000 concerning Integrated Circuit
Layouts. In addition, the Indonesian government has ratified several bilateral508
See: http://www.wipo.int/treaties/en/ip/singapore/, concerning the Law of Trademarks.
See: http://www.wipo.int/treaties/en/ip/tlt/ concerning the Trademark Law Treaty.
495 See: http://www.wipo.int/treaties/en/ip/washington/ concerning Intellectual Property in
Respect of Integrated Circuits.
496 See: http://www.wipo.int/treaties/en/ip/wct/ concerning the WIPO Copyright Treaty.
497
See: http://www.wipo.int/treaties/en/ip/wppt/ concerning WIPO Performances and
Phonograms Treaty.
498 See: http://www.wipo.int/treaties/en/registration/budapest/ concerning the International
Recognition of the Deposit of Micro-organisms for the Purposes of Patent Procedure.
499
See: http://www.wipo.int/treaties/en/registration/hague/ concerning the International
Registration of Industrial Designs.
500 See:
http://www.wipo.int/treaties/en/registration/lisbon/ concerning the Protection of
Appellations of Origin and their International Registration.
501 See:
http://www.wipo.int/treaties/en/registration/madrid/ concerning the International
Registration of Marks.
502
See:
http://www.wipo.int/treaties/en/registration/madrid_protocol/
concerning
the
International Registration of Marks.
503 See: http://www.wipo.int/treaties/en/registration/pct/ concerning Patent Cooperation Treaty
(PCT).
504 See: http://www.wipo.int/treaties/en/classification/locarno/ establishing an International
Classification for Industrial Designs.
505
See: http://www.wipo.int/treaties/en/classification/nice/ concerning the International
Classification of Goods and Services for the Purposes of the Registration of Marks.
506 See: http://www.wipo.int/treaties/en/classification/strasbourg/ concerning the International
Patent Classification.
507
See: http://www.wipo.int/treaties/en/classification/vienna/ concerning Establishing an
International Classification of the Figurative Elements of Marks.
508 Bilateral agreements concerning intellectual property are the following: Presidential Decree No. 17
/ 1988 concerning the Ratification of the Agreement between the Government of the Republic of
Indonesia and the European Community on the Protection of Sound Recording; Presidential Decree
No. 25 / 1989 concerning Ratification of the Agreement between the Government of the Republic of
Indonesia and the Government of the United States on the Protection of Copyright; Presidential
Decree No. 38 / 1988 concerning the Ratification of the Agreement between the Government of the
Republic of Indonesia and the Government of Australia on the Protection and Enforcement of
Copyright; Presidential Decree No. 56 / 1988 concerning the Ratification of the Agreement between
the Government of the Republic of Indonesia and the United Kingdom of Great Britain and
Northern Ireland on the Protection of Copyright.
493
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and multilateral509 agreements. Another newer agreement is the TRIPs including
Trade in Counterfeit Goods, which is managed by the WTO. Indonesia is one of
the member countries that signed those agreements. Thus, in IPR implementation,
every individual or legal entity can obtain IPR protection based on ratified
international conventions and intellectual property legislation issued by the
Indonesian government. Unfortunately, those IP laws are much more utilised and
exploited by foreign corporations to protect their intellectual products, including
copyrights and patents in Indonesia.
2.5. Intellectual Property Law as an Instrument of Intellectual Capitalism
The strong domination of gigantic corporations in the exploitation of
intellectual products has been sparked and strengthened by the spirit of
capitalism.510 It is not surprising if, from time to time, the IP regime has sparked
public pessimism and synicism in many developing countries concerning the fact
that the IP regime cannot be expected to develop and to reach global justice and
welfare. This is because this regime becomes the main legal instrument of capitalist
MNCs’ interest511 in exploiting intellectual products. Normatively, intellectual
property law serve more as a legal instrument 512 for strengthening intellectual

Multilateral agreements that have been introduced by the Indonesian government are the
following: Presidential Decree No.24 / 1979 concerning the Ratification of Paris Convention for the
Protection of Industrial Property and the Convention Establishing the WIPO, as amended by
Presidential Decree No.15 / 1997; Presidential Decree No.16 / 1997 concerning the Ratification of
Patent Cooperation Treaty (PCT) and Regulation under the PCT; Presidential Decree No.17 / 1997
concerning the Ratification of the Trade Mark Law Treaty; Presidential Decree No.18 / 1997
concerning the Ratification of Berne Convention for the Protection of Literary and Artistic Work;
Presidential Decree No.19 / 1997 concerning the Ratification of the WIPO Copyright Treaty.
510 The spirit of capitalism, which accumulated capital and profit to win competition in the liberal
economic systems, has encouraged individuals and corporations to use intellectual property as
strategic instruments. The owner of intellectual property has a strong power to win competition. In
his book, Hayek maintains that the principal virtue of competition is that it limits the extent to
which any one individual can hold power in society. See: F.A. Hayek, 1944, The Road to Serfdom,
Routledge, London.
511 Many developing countries have tended to consider that the purpose of intellectual property
rights was simply to reinforce the economic power of developed nations and to transfer wealth
from poorer countries to richer ones (Worthy, 1996: 195). Many scholars observed that this regime
had failed to optimise IT proportionally. Peter Drahos observed that, so far, the IP regime is subject
to adjustments according to economic circumstances. Shiva considered the IP regime as instrument
for a new form of capitalist protectionism. See: Drahos, P., "Global property rights in information:
the story of TRIPs at the GATT," Prometheus, Vol. 13, No. 1, June 1995, at 6-19; Vandana Shiva,
“Intellectual Property Rights”, in http://www.psrast.org/vashipr.htm; See also: Surendra J. Patel,
1989, "Intellectual property rights in the Uruguay Round: a disaster for the South?", Economic and
Political Weekly, Vol. 24, No. 18, 6 May 1989, at 978-993; Duncan Matthews, 2002, Globalising
Intellecual Property Rights: The TRIPs Agreement, Routledge, Taylor and Francis Group, at 8.
512 In addition to the exclusive principle, there are several normative elements in the intellectual
property regime that should be noted, such as: (i) exclusive rights; (ii) mechanisms for the creation
of exclusive rights; (iii) the duration of exclusive rights; (iv) the negotiability of exclusive rights; (v)
trans-border community and accommodation; (vi) enforcement of exclusive rights, and (vii)
transition arrangement for marketplace effect. See: Sherwood, Intellectual Property and Economic
Development, Westview Special Studies in Science, Technology and Public Policy, Westview Press,
1990, at 28-37.
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capitalism.513 This can be seen from various internal norms of IP laws, such as the
exclusive right, validity requirements, the scope and duration of protection and the
administrative system of protection, which are rigid and complicated. Those
internal norms are only familiar to gigantic corporations, particularly in
industrialised countries. Consequently, those corporations can much more enjoy
and use IP principles and norms in protecting and accumulating their interests.
This is visualised by a very wide gap between developed and developing
countries concerning registered patents.514 On the propensity of corporations to
patent, Granstrand’s concludes that Japan’s industry “has an outstanding post-war
record of patent growth”.515 Moreover, through practices of blocking, fencing,
surrounding, and blanketing strategies, the IPR regime has not only been used to
proctect and accumulate capitalist interests,516 but also to block creativity and
Capitalism refers to an economic system characterized by private ownership of the means of
production and by operation of a market with enterprises competing for profit and so on.
Intellectual capitalism is indicated by the privatisation of information, knowledge and technology
that has been strengthened by the IPR system. Drahos and Braithwaite show the role of patents,
copyrights and trademarks in creating cartels and monopolies throughout the 20th century in
numerous areas of industry, such as chemicals, pharmaceuticals, electronics, biotechnology,
software, and entertainment. See: Drahos, P. and Braithwaite, J., 2002, Information Feudalism: Who
Owns The Knowledge Economy, Earthscan Publications, London. Granstrand, in his book in chapters
1 and 4 elaborates the concept of intellectual capital in the context of a firm. Intellectual capital
essentially comprises all immaterial resources that could be considered as assets, being possible to
acquire, combine, transform and exploit, and to which it is possible to assign, in principle, a
capitalised value. ‘Intellectual’ is thus used as roughly synonymous with ‘immaterial.’ In the health
sector, intellectual capitalism cares more about its mode of production and monopoly profits than it
does about producing low cost medicines for the poor in developing countries. See: Drahos, P.,
2006, “Cities of Planning and Cities of Non-Planning: A Geography of Intellectual Property,”
Cultural Intelligence, World Information, Note 48.
514 Most patents in developing countries are owned by foreigners, mainly by US, European and Japan
patentees. In 2001, less than 1% of US patents were granted to applicants from developing
countries; nearly 60% were from seven of the more technologically advanced developing countries.
In ICT, developing countries accounted for under 2% of applications in 1999-2001, with over 95% of
these applications coming from just five countries: China, India, South Africa, Brazil and Mexico. In
Indonesia, more than 96 % of the total registered patents are dominated by foreign countries, while
the remainder are domestic patents. See: Directorate General of Intellectual Property (DGIP)
Statistic,
available
at:
http://www.dgip.go.id/ebscript/publicportal.cgi?.ucid=376&ctid=2&type=0&id=110.
515 Generally, Japanese corporations are said to have a more sophisticated patent culture and
intellectual property management practices than Western corporations, especially compared to
European corporation. See: Granstrand, O., 1999, The Economics and Management of Intellectual
Property: Towards Intellectual Capitalism, Edward Elgar, Cheltenham, UK, at 162, 167, 264, 286.
The study, carried out by the Economist Intelligence Unit, and released in July 2007, surveyed 82
nations' economies from 2002 to 2006 and showed that Japan leads the world in innovation. The
study noted that “although Japan’s population is less than half of that of the U.S., the ratio of
patents per million population is 3.5 times higher than that of the U.S.” Japan also has the highest
ratio among the 82 countries. See: “Japan Leads the World in Innovation”, International Business
Times, 23 July 2007, available at: http://www.ibtimes.com/articles/20070518/japan-innovationleader.htm. Compare to Indonesian capabilities to invest in education and R&D activities.
516 Clearly, these patent strategies have been used beyond the improvement of creativity and
productivity as well as the recovery of R&D costs. A broad patent portfolio gives a company the
power of cross-retaliation, many options in licensing (including most fundamentally membership
of a cartel), and the power to set or influence standards. It also adds to the corporate image and
share value. Allowing individual actors to gain a proprietary hold over standards in the
marketplace may result in a considerable static and dynamic efficiency cost as the holder of the
513
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productivity,517 even to deprive others of a right to access intellectual products,
particularly essential IT.
The accumulation and use of intellectual capital has led to the creation of
intellectual capitalism as a viable economic system that displaces the dependency
on traditional tangible fixed assets as a means for commercial success. The
potential financial returns from intellectual property are said to provide an
incentive for individuals to create. In practice, though, most individual creators do
not actually gain much benefit from intellectual property. Independent inventors
are frequently ignored or exploited.518 Most of the rewards from intellectual
property go to a few big companies.519 Regarding copyright, it is interesting to note
Ruth Towse’s analysis that elaborates trends of copyright exploitation towards
capitalism.520
standards may use intellectual property rights to interfere in the price mechanism and the process
of sequential innovation. The evidence adduced by the US government in its recent antitrust action
against Microsoft is an example of the kind of problems that strong intellectual property rights in
standards bring to the competitive process. See: J. Farrel, ‘Stadardization and Intellectual
Property’, 30 (1989), Jurimetrics Journal, at 35. For another source on standardization, see:
Maureen A. O'Rourke, ‘Striking a Delicate Balance: Intellectual Property, Antitrust, Contract,
and Standardization in the Computer Industry’, 12 Harv. J. L. & Tech. 1 (1998-1999).
517 The protection of databases, the legal recognition of digital rights management that limit fair use,
the protection of gene sequences for the purpose of diagnostic testing, the patenting of business
methods and software are a few examples of new standard setting that may lead to the de facto
protection of ideas and facts that are opposed to the protection of innovation and original
expression. See: Sanders, A.K., 2005, “The Development Agenda for Intellectual property: Rational
Humane Policy or “Modern-day Communism”?, Inaugural Lecture, Delivered on the Occasion of
the Acceptance of the Chair of European and International Intellectual Property Law, Universiteit
Maastricht. (Hereinafter Sanders, A.K., 2005, ‘The Development Agenda’), at 6.
518 See: Woodmansee, Martha. 1984. “The genius and the copyright: Economic and legal conditions of
the emergence of the author.” Eighteenth Century Studies 17(4): 425-48; See also: Lancaster, D. Winter,
1992, ‘The Case Against Patents’, Whole Earth Review 77:86-87; David Vaver, "Intellectual Property
Today: Of Myths and Paradoxes," Canadian Bar Review, Vol. 69, No. 1, March 1990, at 98-128.
519 This is because most ideas worth protecting are usually copyrighted or patented by the
organisation, corporation, i.e. MNCs, not the employee. Consequently, funds available in
developing countries are channeled to industrialized countries in the form of royalty payments to
MNCs, while they do not invest any of their capital in the developing countries. This is the painful
irony of a regime called patent. And the irony turns into tragedy when it becomes obvious that the
patent owned by MNCs is actually derived from the use of traditional medicinal knowledge taken
from the local community living in the developing country concerned. A more extreme case in the
trademark sector has been visualised by Bruce Kapferer at the recent Manchester anthropology
conference, when he complained that Michael Jordan had been paid $ 20 million to celebritysponsor the Nike shoes which are coveted by young men all over the world and retailed with a
huge mark up over the labour cost located in Indonesia. See: Jonathan Bethall, ‘The Critique of
Intellectual Property’, Anthropology Today, Vo.15, No.6, December 1989, at 1. It is not surprising that
Indah Dita Sari admitted that she has refused US$50,000.00 as a “reward” offered by Nike
corporation to be more “friendly” towards the corporation. In an interview, Dita notes an extreme
gap between the labour wage which gives only 0.4% of total sales and the royalty payment (33 % of
the total sales) to the trademark owner (i.e. Nike Corporation). See: Interview between Radio 97.05
FM Jakarta with Dita Indah Sari (labour activitist) on Thursday, February 7, 2002, between 08:00
and 08:30 p.m. This data illustrates that most to business profit (royalties) is much more enjoyed by
the IP owners. This illustration can explain why the IP regime is on instrument for capitalist to
control and drives the real funding from developing countries to industrialized countries.
520 She maintains that the power of copyright law to reward artists or other creators seems to be
limited, while on the other hand it apparently provides disproportionate benefits to the large
corporations that dominate the creative industries – the major film and record companies, printing
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Due to the rigid and complicated technical IP requirements, only gigantic
corporations, particularly in industrialised countries, can adequately optimise
those rules. For example Microsoft, Coca-Cola, Canon, Sony, and other
pharmacutical companies such as IG Farben, Bayer, Badische, Kalle, and Hochst
(German companies), Ciba, Sandoz and Geigy (Swiss companies), the British
Imperial Chemical Industry (ICI) and the American Du Pont and so forth, have
used and benefited the IP rules. This shows that only large corporations that have
both high-level scientific capability and large capital investments can enjoy strong
IP rules. Therefore, it is not surprising that gigantic corporations strongly advocate
intellectual property enforcement. This can be seen from their actions in
persuading many developing countries to sign the TRIPs agreement,521 as part of
the package of agreements in Uruguay Round of Multilateral Trade Negotiations
(GATT) in 1994.522 Furthermore, those corporations use their power523 to influence
their governments, i.e. the US, and many international institutions, such as the
World Bank, IMF, WTO to persuade, even to force, developing countries to reform
their national intellectual property laws so as to be in line with the minimum
standards of substantive intellectual property law required under Part II of the
WTO-TRIPs Agreement.524 Now, since 1994, most industrialised countries –and it
is enforced against developing countries- have agreed on the Trade Related on
Intellectual Property (TRIPs) Agreement as a global legal framework for regulating
the management of intellectual products.525 The above shows that large
and broadcasting corporations and the rest. See: Ruth Towse, 2001, Creativity, Incentive and Reward.
An Economic Analysis of Copyright and Culture in the Information Age, Edward Elgar Publishing,
London, at 3.
521 Agreement on Trade-Related Aspects of Intellectual Property Rights, 15 April 1994, Marrakesh
Agreement Establishing the World Trade Organization, Annex IC. Legal Instruments–Results of the
Uruguay Round, Vol. 31, 33 I.L.M. 1197 (1994) (hereinafter TRIPs Agreement).
522 In the early 1980s, the CEOs of Pfizer, IBM, and Du Pont, sitting on the President’s Advisory
Committee on Trade Negotiations, began a campaign that led to the information of a lobbying
organization (the Intellectual Property Committee) and the enrolment of European Business in an
international business coalition that ultimately persuaded the US government and the European
Community to make an international agreement on intellectual property their top priority. By
contrast, the users and diffuse constituency were not organizatonally represented in these
negotiations. See: Drahos, P. and Braithwaite, J., 2002, Information Feudalism: Who Owns The
Knowledge Economy, Earthscan Publications, London.
523 Mechanisms of power and coercion are fundamental to understanding the intellectual property
rights that are and are not regulated and enforced. In this respect, the most recurrently effective
actors in enrolling the power of states and the power of the most potent international organizations
(e.g. the WTO and IMF) are large US corporations. See: J.Braithwaite and Peter Drahos, Global
Business Regulation, Cambridge University Press, Cambridge, 2000, at 27.
524 The signing of the TRIPs Agreement by developing countries has been considered by Correa
as “a major victory for industrialized countries” to force developing countries to agree to the TRIPs
Agreement. See: Correa, C. (2000): Intellectual Property Rights, the WTO and Developing
Countries: The TRIPs Agreement and Policy Options. London: Zed Books, at 21. Messner
mentioned that one of factors that force developing countries to finally agree to TRIPs is the
United States’ threat of bilateral initiatives. See: Messner, Sophie (1997): “Implications of the
TRIPs-Agreement under the GATT for Developing Countries.” Diss. Wirtschaftsuniversität
Wien, at 31-32
525 The TRIPs Agreement is binding on all members of the World Trade Organization. See Article II. 2
of the Agreement Establishing The World Trade Organization (the WTO Agreement). Both the
TRIPs Agreement and the WTO Agreement are part of the Final Act Embodying the Results of The
Uruguay Round of Multilateral Trade Negotiations, Marrakech, April 15, 1994.
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corporations, particularly in industrialized countries such as the U.S., the
European Union and Japan, have extensively used their intellectual capital as
a means to gain dominance in the marketplace.526 The trend of capitalist tactics
to control intellectual products in order to gain dominance in the marketplace
has created global disparity.527
2.5.1. From Paris (the Convention on Industrial Property) to Marrakesh (the
TRIPs Agreement): Learning History of Global Disparity
This section will elaborate the historical development of the IP regime that
contributes to global disparity, particularly in accessing intellectual products. It
shows that capitalism, without an ideal legal framework, brings about inequality
and global disparity. Through a historical investigation, this section found that the
IP regime contains capitalism genes which cannot be isolated from Western values,
such as individual, exclusive and materialistic values. This evolution also shows
the epistemological and interest shift in rights and property528 that have been

Bekler identified that some corporate intellectual capitalists (i.e. Microsoft, Coca-Cola, Intel, Astra,
Merck, Canon, Sony, Nokia, Bayer, Baxter, and so on) are able to create enormous market value
based primarily on their intangible assets, which include corporate know-how, customer loyalty,
distribution networks, intellectual property, and so on. Regarding information business, any
property rights in database information, be it copyright or a sui generic right, tends to position that
information in the control of a relatively few large commercial organizations. See: Yochai Benkler,
“Free as the Air to Common Use: First Amendment Constraints on Enclosure of the Public
Domain”, 74 N.Y.U. L. Rev. 354 (1999), at 356.
527 From time to time, the disparity between the industrialized and developing countries is marked by
scientific and technological development. Over 90 percent of scientists and researchers work in
industrialized countries. Over 90 percent of their activities are concentrated on research for the rich
world and on converting their findings into protected technical processes. Takirambudde -quoting
Tinbergen et.al.- indicated that discrepancies in technology acquisition are caused by both
inequitable socio-economic structures and the technical capability of society. Now, the above
condition is increasingly strongly formatted by the international rules (TRIPs Agreements and
FTA) and its implementation in restricting the dissemination of information and technology.
Concsequently, the rich minority thus command an overwhelming proportion of techno-scientific
development. For this disparity phenomenon, See: Nanyenya-Takirambudde, P., 1980, Technology
Transfer and International Law, Praeger Publishers, New York, at 5. See also: Note 11.
528 In France, for example, it is widely accepted by historians, literary critics, and legal scholars alike
that the law on literary property passed by the National Convention on 19 July 1793 gave a legal
definition to the modern notion of the author in France. Through the ‘Declaration of the Rights of
Genius’, the author’s works is considered as ‘an inviolable property right’ rather than a ‘privilege’
granted by the ’grace of the King’. In this era, we can see the transformation process of rights from
‘individual privilege’ towards ‘individual property’. See: Carla Hesse, ‘Enlightenment
Epistemology and the Laws of Authorship in Revolutionary France, 17777-1793’, Representations,
No. 30, Special Issue: Law and the Order of Culture (Spring, 1990) at 109. (Hereinafter Carla Hesse,
1990, Enlightenment Epistemology and Authorship). Therefore, a discussion on exclusivity and
modern intellectual property rights cannot take place in isolation from the concept of an individual
and an author. Focoult, through his essay, “What is an Author?”, asserted that “the coming into
being of the notion of the author constitutes a privileged moment of individualization in the history
of ideas.” When he examined the individualization of the author in a culture, he concluded that
…”since the eighteenth century, the author has played the role of the regulator of the fictive, a role
quite characteristic of our era…of individualism and private property”… This legal right to
authorial self-determination forms the basis of commercial publishing to this date. See: Carla Hesse,
Reading Signatures, at 469, 473.
526
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affected by the social, political529 and economic conditions. The epistemological
and interest shift is caused by redefining, rethinking, redistributing rights and
property, in which philosophies, political ideas and the socio-economic conditions
embedded in the political decision process that have made themselves concrete. In
this respect, the shift moves from absolute ownership by the King and individual
privilege, then to individual property,530 and finally to capitalism.531
In addition, it visualises a metamorphosis of capitalism controlling various
objects, from physical to abstract things.532 This can be seen from the capitalist
development that embeds inequality and disparity in several eras with its
emergent property rights from era to era.533 This shift can also be traced back to the
Carla Hesse, through a historical investigation, indicates the significant role of political events of
the modern era, such as the French Revolution of 1789, reshaped the legal and political identity of
the ‘author’. In examining ‘how the author became individualized’, Hesse points to two historical
momentums of the legal inventions of individual which are (i) the Declaration of the Rights of Man
in 1789, and (ii) the promulgation of the Napoleaonic Code in 1804. The two constitutive acts gave a
positive legal content and power to the notion of the individual in modern France. Most
importantly, the two legislative acts were accompanied by the invention of the legal fiction of the
author as a right-bearing individual with the law of 19 July 1793, which proclaimed “the
Declaration of the Rights of Genius”. This law for the first time acknowledged author’s claims to
their texts as a ‘property right’ and serves as the basis of publishing in France to this date. See: Carla
Hesse, Enlightenment Epistemology and the Laws of Authorship, 1990. See also: Focoult’s work
“What is an Author?”, which discloses and explains the emergence of the idea of the author as the
individual originator of “his” work and the text as property in the early modern and revolutionary
period (between roughly 1650 and 1850). See: Foucoult, What is an Author? In Textual Strategies:
Perspectives in Post-Structuralist Criticism, ed. Joshue V. Harrari (Ithaca, N.Y., 1979), at. 141-160.
See: Carla Hesse, Enlightenment Epistemology and the Laws of Authorship, 1990, at 109; Carla
Hesse, Reading Signatures, 1989, at 473.
530 For example, after the French Revolution, peasants, serfs and vassals became citizens who held
property rights created by the sovereign of the state. Before this, during the eighteenth century,
ideas were not legally considered to be property in France. Ideas were gifts from God, revealed
through the writer. The power to determine God’s knowledge and thus who should enjoy the
privilege of his creation belonged to God’s first representative on earth, the King and his
administration. It was by the King’s ‘grace’ and ‘pleasure’ that authors or publishers might
materially to exploit the dissemination of ideas. See: Carla Hesse, Reading Signatures, 1989, at 474;
Grosheide, F.W., 1994, ‘Paradigms in Copyright Law’, at 205-6. For the change in ideological
thinking that accompanied these processes, See: Skinner, Q., The Foundations of Modern Political
Thought, Vols. 1 and 2, Cambridge University Press, Cambridge, 1978, at 148-149.
531 Nowadays, individual rights that open up opportunities have been captured and transformed into
and controlled by corporate interests. See: Drahos’ criticism concerning ‘the danger of the inner
logic’ of intellectual property in his book Philosophy of Intellectual Property 1996.
532 Braithwaite and Drahos have argued that capitalism's relentless commodity production is now
expressed in the pursuit of abstract objects, the objects of intellectual property laws. In the
information era, economic wealth comes from controlling abstract objects through intellectual
property rights. Braithwaite and Drahos illustrate that “If, for example, you own a patent in a
genetically engineered cow that produces twice as much milk as existing cows, you have an asset
that is equal in value to all the herds of all the world's dairy farmers.” See: John Braithwaite and
Peter Drahos, 2000, Global Business Regulation, at, 56; See also: Drahos, P., “Capitalism, Efficiency and
Self-Ownership”, 28 Austl. J. Leg. Phil. 2003, at 217.
533 For example, an era of industrial capitalism, there is capitalist control of labour and surplus value.
Then, in the finance capitalism era, the capitalists, such as bankers and investors, control securities,
bonds, derivatives and interest. Finally, in the information era, or what Braithwaite and Drahos call
the information feudalism era, the capitalist in information and technology, such as infogopolies
and biogopolies, control abstract objects. Information feudalism is the peak of capitalist evolution
which is metamorphosed from the inequality of property rights redistribution in an economic
529
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existence of the right in the absolute monarchy era.534 Clearly, the development of
IP, e.g. copyright law, was predicated on the existence of a particular constellation
of social, political, economic and paradigmatic conditions535 in Europe, particularly
in Britain and France.
During the last two decades, the interest shift towards privatization has
been accelerated and strengthened by corporations, i.e. MNCs. Their influences
and manoeuvres drive and control their governments536 and international
institutions, such as WB, IMF, WTO, to facilitate and protect their economic
interests. Clearly, in this perspective, the MNCs’ domination may threaten the
existence and the sovereignty of developing countries.537 Consequently, the
transformation from industrial and financial capitalism to information capitalism. Thus, clearly,
information feudalism will certainly not supplant industrial and financial capitalism. See: Drahos,
P., ‘Information Feudalism in the Information Society’, (1995) II The Information Society 209; Drahos,
P. and Braithwaite, J., 2002, Information Feudalism: Who Owns The Knowledge Economy,
Earthscan Publications, London, Chapter 13.
534 The best illustration to portray this shift can be seen from Drahos’ comment on “the danger of
inner logic” in intellectual property laws. See: Note 19.
535 For example, in the prehistory of copyright law, Grosheide indicates that the makers of traditional
cultural products – authors, artists, and scholars – were forced to resort to the free market for their
livelihood as a consequence of various changes in the political economy, in particular the gradual
disappearance of patronage and the abolition of guilds. See: Grosheide, F.W., 1994, ‘Paradigms in
Copyright Law’, at 205-6. At the political level, the emergence of well-defined, secure property
rights was a part of a much broader historical process in which absolute monarchies and their
legitimating political philosophies lost their institutional dominance to be replaced by the
institution of the modern state and secular political philosophies that recognized the rights of
individuals within and against the state. See: Note 530.
536 This control can be seen with the successful negotiations by numerous industry groups which
lobbied their governments to take a more active role in protecting IP on a global scale. The U.S.
Congress has responded to their lobbying by passing various acts that characterize "inadequate" IP
protection as unfair competition. In 1984 the U.S. Congress passed an amendment to the U.S. Trade
and Tariff Act. This amendment specifically directs the President to take into account the extent to
which a foreign nation protects intellectual property in deciding whether section 301 trade
sanctions restricting that foreign nation's exports would be applied, or whether the Generalized
System of Preferences (GSP) benefits would be extended. The Omnibus Trade and Competitiveness
Act of 1988 reinforced these other measures by requiring the U.S. Trade Representative (USTR) to
produce an annual list of intellectual property priority countries who deny "effective and adequate
IP protection." The Act then requires the USTR to initiate an investigation into these problem
countries and to implement section 301 sanctions, if appropriate. The U.S. has also been pursuing
multilateral solutions by pressuring for the strengthening of existing international treaties, such as
the Paris Convention. The United States also succeeded in having intellectual property protection
included as a negotiating item in the Uruguay Round of the General Agreement on Tariffs and
Trade (GATT) talks. Those talks, utilizing a carrot and stick approach, have resulted in dramatic
changes in the domestic intellectual property laws of those countries. Throughout these
negotiations the U.S. has attempted to convince these developing countries that increased
protection is in their best interests, while simultaneously pressuring them by using continued
access to U.S. markets as a bargaining chip, which was the liberalization of their market access for
exports from developing countries in textiles, apparel and agriculture, if the developing countries
agreed on the TRIPs Agreement. See: Emmert, Frank, “Intellectual Property in the Uruguay Round
– Negotiating Strategies of the Western Industrialised Countries” (1990) 11 Michigan Journal of
International Law, at 1389; See also: Dru Brenner-Beck, ‘Do as I Say, Not as I Did’, 11 UCLA Pac.Basin
L.J. 84 (1992-1993); Elisabeth Uphoff, 1990, Intellectual Property and US Relations with Indonesia,
Malaysia, Singapore, and Thailand, Cornell South East Asia Program.
537 For example, some MNCs are frequently trying to impose certain regulations on developing
countries. An MNC may influence its government, as well as international institutions, to take any
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development of the IPR regime sparks cynical comments from various IP experts
and commentators. Shiva maintains that the IPR regime is the main instrument of
a new form of protectionism for MNCs.538 Many gigantic corporations have
campaigned in favour of the privatisation movement, and they have even they
used power and coercion to control and regulate not only private goods but also
public goods,539 and even essential goods.
To visualise the historical development of intellectual property, this section
will elaborate IP development in the prehistory and the modern history era.540 In
the pre-history era, although many classical thinkers provide some ethical
guidance as to the utilisation of goods, property, products, and minds in
maintaining a balance between individual and public interests,541 the earliest times
sanction (cross-retaliation) against any government of a developing country. In addition, the MNCs
can urge their governments to propose and strengthen their interest in an international forum, such
as the establishment of an international agreement. This is because the MNCs are the biggest users
of patents. The international agreement can be classified into three categories: (i) for protecting
MNCs from any damaging action by or the policy of developing countries; (ii) for protecting any
product, i.e. intellectual property products of MNCs; and (iii) for providing remedies for any
conflict between MNCs and the governments of developing countries. See also: Drahos, P., Death of
Patents, Perspectives on Intellectual Property Law and Policy, Queen Marry Intellectual Property
Institute and Lawtext Publishing Limited, London, 2005, at 2.
538 Shiva sees peculiar and ironic actions by multinational corporations. When they campaign for
a free trade and trade liberalisation regime to end protectionism, the economic survival of many
third world communities is under severe threat as a result of monopolistic protections carved out
for multinational corporations, through IPR regimes. The new protectionism for MNCs through
IPRs is becoming the major means of dismantling both local and national economies as well as
national sovereignty through the piracy of both material as well as intellectual and cultural
resources.
See:
Vandana
Shiva,
“Intellectual
Property
Rights”,
in
http://www.psrast.org/vashipr.htm
539 It is not surprising if we scrutinise Olson’s theory, the logic of collective action, describing the
processes of private organizational power that led to the capture of rents. Mechanisms of power
and coercion are fundamental to understanding the public goods that are and are not provided.
The use of norms by the government to change the character of existing public goods or to create
new ones is very much influenced and determined by power. Olson, in his theory, warns that many
of the issues relating to the means of conferring legal rights are not confined to rights, but are
shared with duties and powers. Olson’s analysis leads to the conclusion that many public goods
that are supplied by the government line up with private rather than public interest. See: Mancur
Olson, The Logic of Collective Action, Harvard University Press, 1965, at 47, 74. See also: Drahos, P.,
‘The Regulation of Public Goods’, in Maskus, K.E. and Reichman, J.H., 2005, eds., International
Public Goods and Transfer of Technology under a Globalized Intellectual property, Cambridge University
Press, at 60, 64.
540 This refers to Grosheide’s analysis of the historical development of IP, e.g. copyright, protection,
that sees the moment of the signing of the Berne Convention as the demarcation between the
prehistory era and the modern history era. In this respect, the conclusion of the Berne Convention
in 1886 signified modern copyright law. See: Grosheide, F.W., 1994, ‘Paradigms in Copyright
Law’, at 205-207.
541 In this era, society recognizes and supports the existence of IPR because they believe that IPR has
potential to protect and fulfil individual interests without ignoring public interests. The historical
legacy of medieval privilege-based systems emphasises the link between patent law and a
normative ideal of public benefit. The granting of privileges and then patents came to be seen as
being justifiable only if the grant served the public benefit in some way. Many commentators refer
to classical scholars, such as Locke, Hegel, Kant, and so forth who emphasise the importance of a
balance between individual and public interest. Even though those classical thinkers did not
mention and discuss intellectual property explicitly, they had an important role in the formation of
modern intellectual property. They gave ethical guidance to the utilization of property, products,
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of IP development embeds the genes of individualism,542 exclusivism543 and
capitalism544 in the IP regime. This is because, in the prehistory era, authors, artists,
and scholars were stimulated to commercialize their traditional cultural
products.545 Therefore, not surprisingly, copyright was actually introduced in
Britain to protect publishers rather than authors, and the patents system originated
in the demands of those aristocrats and landowners of Elizabethan times who
operated a certain measure of risk capital.546
Entering the modern era, in the 19th century, Grosheide notes some
significant factors in copyright development, such as the influence of pressure
groups and the growing international awareness and development of copyright.547
During the nineteenth century, states began to take an increasing interest in the
possibility of international co-operation concerning intellectual property. At first,
this interest manifested itself in the form of bilateral agreements.548 The main
movement towards serious international co-operation concerning intellectual
property arrived in the form of two multilateral pillars: (i) the Paris Convention of
1883 formed a Union for the protection of industrial property549 and (ii) the Berne
the mind and rights. To illustrate this, John Locke’s discussion of property in Chapter V of the
Second Treatise inspired discussions on Lockean theories of intellectual property, but there is no
mention of intellectual property in that chapter. Hegel, in his Philosophy of Right, makes some brief
passing observations concerning property and products of the mind. Kant, despite being given the
credit for inspiring the system of authors’ rights, wrote about authors and the nature of genius
rather than intellectual property law. See: for example, Spector, H. M., ‘An Outline of a Theory
Justifying Intellectual and Industrial Property Rights’, (1989) 8 EIPR, at 270-273; Gordon, W. J., ‘A
Property Right in Self-Expression: Equality and Individualism in the Natural Law of Intellectual
Property’, 102 (1993) Yale Law Journal, at 1533; Hughes, J., ‘The Philosophy of Intellectual Property’,
77 (1998) Georgetown Law Journal, at 287-366; Hegel, G.W.F., Philosophy of Right, (T.M. Knox, tr.
1952), 1st ed., (1967), Clarendon Press, Oxford, at 68.
542 Grosheide noted that in the droit d’auteur philosophy, copyright is an absolute, unrestricted and
essentially individualistic natural right. To visualise it, he further elaborated that after the first
copyright Act in England, the Statute of Anne of 1710, copyright became largely independent of
statute, granting to the author an exclusive right. It was followed by the United States and
eventually by the whole English-spekaing world. On the continent, the French and German concept
of copyright developed in the same period, granting an exclusive reproduction right to the author
(who is considered to be the proprietor of his work) on the basis of his personal right. See: the
Decrees of the Constituent Assembly of 1791 and 1793 in France. See: Grosheide, F.W., 1994,
“Paradigms in Copyright Law” in Brad Sherman and Alain Strowel, Of Authors and Originis:
Essay on Copyright Law, Clarendon Press, Oxford, at 207. See also: Carla Hesse, ‘Enlightenment
Epistemology and the Laws of Authorship in Revolutionary France, 17777-1793’, Representations,
No. 30, Special Issue: Law and the Order of Culture (Spring, 1990), at 109; Carla Hesse, 1989, Reading
Creatures, at 473.
543 See: Note 533
544 See: Note 532
545 See: Grosheide, F.W., 1994, “Paradigms in Copyright Law”, at 205-6.
546 See: Millar v. Taylor (1769) and Statute of Monopolies (1623). The Statute provides a legal foundation
for and influences the IP regime to recognise and to protect the value of creative endeavour as well
as to support those who prepare to develop and exploit it.
547 See: Grosheide, F.W., 1994, ‘Paradigms in Copyright Law’, at 206.
548 See: Ricketson, S., 1984, at 39.
549 The Paris Convention had its beginnings in US disgruntlement concerning a world fair for
inventions, which was being planned for Vienna in 1873. It was a German engineer, Karl Pieper,
who managed to persuade the Austrians to hold a Congress for Patent Reform in 1873. After
another Congress in 1880, the Paris Convention of 1883 was opened for signature. Within 25 years
most major trading nations had joined the Convention. After these beginnings, patent law spread
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Convention of 1886 formed a Union for the protection of literary and artistic
works.550 Then, the Paris and Berne Conventions ushered in the multilateral era of
international cooperation in intellectual property.551 After that, in the twentieth
century, we see a significant proliferation of international treaties in intellectual
property regimes.552
Unfortunately, the significant development of the modern IP regime is
contaminated by unequal treatment and coercion by developed countries, i.e.
corporations, MNCs.553 In this respect, Antons visualises those forms of coercion
by developed countries in five rounds: (i) colonisation (before the 1950s); (ii)
decolonisation (1950s – 1960s); (iii) 1970s - 1980s; (iv) TRIPs Agreement
implementation; (v) free trade area (FTA).
The first round took place during colonisation. Developing countries were
subjected to the imposition of alien IP laws. The IP laws were not merely an
incidental part of the colonial legal apparatus, but a central technique in the
commercial superiority sought by European powers. Ruth Okediji observed that it
was characterized predominantly by the extension of intellectual property laws to
throughout Europe in the first half of the 20th century. See: F. Machlup and E. Penrose, “The Patent
Controversy in the Nineteenth Century”, 10 (1950) Journal of Economic History, at 1, 3; See also: F-K
Beier, “One Hundred Years of International Co-operation - the Role of the Paris Convention in the
Past, Present and Future”, 15 (1984) International Review of Industrial Property and Copyright Law, at 2.
550 The Berne Convention was also a product of meeting places in Europe. In the case of copyright the
first crucial international meeting was the Congress on Literary and Artistic Property held in
Brussels in 1858. Influential authors like Victor Hugo, whose reputations and works crossed many
boundaries, formed the International Literary Association in Paris in 1878. This Association began
to hold regular meetings in Europe. At its 1883 meeting in Berne it produced a draft text of an
international copyright agreement. Then, the Swiss government was persuaded to organize an
international conference using the draft text as a starting point for a multilateral convention on
copyright. Berne became the site of intergovernmental conferences in 1884, 1885 and 1886, the years
in which the Berne Convention was completed and opened for signature and ratification to the
world at large. Like the Paris Convention, the Berne Convention had as its axis the principle of
national treatment and a set of minimum rights which states had to recognize. See: Ricketson, S.,
1984, at 41-46. See also: M. Kampelman, “The United States and International Copyright”, 41 (1947)
American Journal of International Law, at 406, 410-411. See also: Grosheide, F.W., 1994, “Paradigms
in Copyrights Law”, in Sherman, B., and Strowel, A., 1994, Of Authors and Origins: Essays on
Copyright Law, Clarendon Press, Oxford, at 209.
551 Treaty-making in intellectual property was accompanied by the rise of international organizational
forums. The Paris and Berne Conventions saw the creation of international bureaus (secretariats)
which were merged in 1893 to form the United International Bureaux for the Protection of
Intellectual Property (known by the French acronym of BIRPI). BIRPI was superseded by a new
organization, WIPO, which was established by treaty in 1967. WIPO became a specialized agency of
the United Nations in 1974. The international world of intellectual property over which BIRPI and
then WIPO presided was a world in which sovereign states had agreed to certain foundational
principles, the most important being the principle of national treatment. See: A. Bogsch, Brief
History of the First 25 Years of the World Intellectual Property Organization (WIPO, Geneva, 1992) at 7-8.
552 Examples of areas that became the subject of international agreements include trade marks
(Madrid Agreement (Marks) 1891 and Madrid Agreement (Indication of Source) 1891), designs
(Hague Agreement 1925), performance (Rome Convention 1961), plant varieties (International
Convention for the Protection of New-Varieties of Plants, Acts of 1961 and 1991), patents (Patent
Cooperation Treaty 1970), semiconductor chips (Treaty on Intellectual Property in Respect of
Integrated Circuits 1989). The Paris and Berne Conventions also underwent numerous revisions.
553 For a summary of the developments in Asia, See: Antons, Christoph, “Legal Culture and History of
Law in Asia”, in Intellectual Property Law in Asia (Christoper Heath, ed., Kluwer Law International,
London, 2003), at 13-35.
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the colonies for purposes associated generally with the overarching colonial
strategies of assimilation, incorporation and control to secure national economic
interests against other European countries in colonial territories.554
The second round was during the so-called decolonisation period (late
1950s and 1960s). In this era, many developing countries were hoodwinked or
compelled into accepting more foreign laws with the promise that those laws were
the sine qua non for their modernisation.555 Consequently, Asian legal systems still
manifest diverse colonial heritages (Spanish, Dutch, British, Portuguese, French
and others) and the resulting complexities.556 In intellectual property, many
developing countries were cheated out of debunking the alien IP laws, the laws
that had not taken root in the local environment.557 Okediji maintains that in the
decolonisation era, after these colonies became independent, many of the
intellectual property laws that were originally transplanted from the former
controlling powers remained on the books. These laws either survived state
succession or had been retroactively adopted as part of the post-independence
national law.558 Therefore, it is understandable that granted, intellectual property
systems in Europe prior to the seventeenth century were neither fully developed
nor had intellectual property protection become a systematic policy designed
primarily for encouraging domestic innovation. Whatever protections existed,
however, would be exerted against other Europeans in colonial territories in the
process of empire building.559
The third round was indicated by progressive and well organised IP
development. At the end of the 1960s, there was a serious effort to harmonise and
administer Paris and Berne Conventions. This effort was institutionalised by
establishing the WIPO in 1967. In fact, developing countries constituted a new
challenge for the multilateral copyright conventions. After World War II, "these
nations came to form a majority of the international community" and thus had to
be taken into consideration in the area of international copyrights as well.560 The
first meeting reflecting the needs of these "new" countries was jointly organized by
UNESCO and the United International Bureau for the Protection of Intellectual

See: Okediji, Ruth L., ‘The International Relations of Intellectual Property: Narratives of
Developing Country Participation in the Global Intellectual Property System’, 7 SING. J. INT’L &
COMP. L. 315, 324, 325(2003). (hereinafter Okediji, 2003, ‘International Relations of Intellectual
Property’).
555 James A. Gardner, Legal Imperialism: American Lawyers and Foreign Aid in Latin America, Wisconsin
University Press, 1980. For criticism of the legal modernisation, see: David. M. Trubeck and Marc
Galanter, “Scholars in Self-Estrangement: Some Reflections on the Crisis in Law and Development
Studies in the United States”, (1974) 1 Wisconsin Law Review 1062-1102.
556 See: Okediji, 2003, ‘International Relations of Intellectual Property’, Note 554, Ibid.
557 See: Okediji, 2003, ‘International Relations of Intellectual Property’, Note 554, at 325-334; Antons,
Christoph, “Legal Culture and History of Law in Asia”, in Christoper Heath, ed., Intellectual
Property Law in Asia, Kluwer Law International, London, 2003, at. 13-35.
558 See for example, Indonesian intellectual property history at section 3.2.1. on External Influence on
Indonesian IP Law.
559 See: Okediji, 2003, ‘International Relations of Intellectual Property’, Note 554, Ibid.
560 Sam Ricketson, 1987, ‘The Berne Convention for the Protection of Literary and Artistic
Works: 1886-1986’, University of London, Queen Mary College, Centre For Commercial Law
Studies, at 592.
554
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Property (BIRPI)561 and took place at Brazzaville in 1963.562 Then, between the
1970s and 1980s, IP development was supported by WIPO that did some
admirable work.563 From its inception in 1970 and its subsequent status as an
agency of the United Nations system of international organizations, WIPO has
played a central role in the administration of intellectual property and the
promotion of the protection of intellectual property and it currently has 184
members. In its brief history, the WIPO has assisted many developing countries in
preparing laws, training intellectual property office personnel, and assisting in the
creation of a patent protection system infrastructure. Unfortunately, in the 1980s,
WIPO was criticized by developed countries, particularly by MNCs, as a weak IP
institution because it has no dispute settlement mechanism to protect MNCs’
interests in the field of IP. Therefore, at the end of 1980s, they systematically and
aggressively made a series of moves,564 threats565 and force566 to insert intellectual
BIRPI organized the administration of the Berne Convention before the World Intellectual
Property Organization ("WIPO") was created in 1967. UNESCO, under the lead of the United
States, administers the UCC.
562 In Brazzaville, twenty-three African countries gathered to be assisted in formulating the
appropriate principles that were to serve as the basis for each of these countries to draft its own
copyright laws. These African countries were mainly concerned with expressing the problems these
nations had with the existing copyright model. These countries frankly stated their opinion that the
world copyright situation in 1963 was essentially European in orientation and was opposed to the
interests of developing countries. This claim became a key factor underlying the future endeavours
to devise provisions applicable to developing countries. One of the most important
recommendations in the Brazzaville meeting was that protected works should be allowed to be
freely used for educational purposes. Shortly after Brazzaville, a second meeting was held, in New
Delhi, in December 1963 and it proposed the possibility of introducing compulsory licences. See:
Charles F. Johnson, ‘The Origins of the Stockholm Protocol’, 18 Bull. Copyright Soc’y U.S. 91,
103-04 (1970-71).
563 The WIPO has built itself around an attempt to promote and harmonize intellectual property laws
internationally, although the organization's actual responsibility within the UN system is
significantly broader: "promoting creative intellectual activity and facilitating the transfer of
technology related to industrial property to the developing countries in order to accelerate
economic, social and cultural development." See: Arts. 3 and 4 of the WIPO Convention.
564 Throughout the Uruguay Round of Multilateral Trade Negotiations between 1986 and 1994, which
included negotiations on the TRIPs Agreement, the corporate lobbyists not only maintained good
relations with the Geneva delegations of the US and the EC (Matthews, D, 2002, at 43) but also, in
the case of national industry associations such as the Pharmaceutical Research and Manufacturers
of America (PhRMA), they actually provided the technical and legal expertise and advocacy skills
on which US trade negotiators based their strategies (Drahos, P, 1995, at 13, Ryan, M, 1998, at 109).
With no other sources of information available, the Office of the United States Trade Representative
(USTR) became reliant on information provided by US companies. Equally, the EC delegation in
Geneva received important input from European business and from the Union of Industrial and
Employers’ Confederation of Europe (UNICE), while Japanese business advised their government’s
Geneva delegation via the Japanese Federation of Economic Organisations (Keidanren). This
country reliance on industry advice and intellectual property expertise during the TRIPs
negotiations was criticised as giving a one-sided approach to the negotiations (See, for example, de
Koning, M, 1997, at 66).
565 The most prominent example of such illegitimate measures is the United States’ threat to impose
sanctions under Section 301 of its Trade Act, which requires the “retroactive application” of
standards. Section 182 of the Trade Act of 1974 (as added by Section 1303 of the Omnibus Trade
and Competitiveness Act of 1988, commonly known as ‘Special 301’). This ‘Special 301’ provided
that the USTR must identify the foreign countries that deny adequate and effective protection of
IPRs or fair and equitable market access to US nationals who rely upon IPRs protection. Even if a
country is already in compliance with its obligation under TRIPs Agreement, this country can still
561
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property in the GATT, which is known as the Trade related to Intellectual Property
Rights (the TRIPs Agreement).567 This process can be traced back to the debate
between developed and developing countries concerning the relevance, urgency,
and the substance of the TRIPs Agreement. In April 1989, even though the
developing countries agreed to allow negotiations on substantive standards, they
still reserved the issue of the GATT’s competence to promulgate new rules on
intellectual property protection.568 Then, in 1990, during the discussion of five draft
be found to deny adequate and effective IPR protection under this rule. If a country is identified as
a ‘Priority Foreign Country’, USTR is obliged to decide to investigate those policies or practices
within 30 days. USTR also publishes ‘Special 301 Report to identify ‘Priority Watch-list’ and
‘Watch-list’
countries
annually.
See
further
the
USTR
website,
at:
www.ustr.gov/Document_Library/Reports_Publications/2005/2005_Special_301/Section_Index.h
tml; See also: Correa 2000: 10.
566 During the 1980s the multilateral negotiations in the GATT over TRIPs were profoundly effected
by the use of trade enforcement tools by the US and to a lesser extent by the EC. See: Sell, S.K.,
Intellectual Property Protection and Antitrust in the Developing World: Crisis, Coercion, and
Choice, 49 INT’L ORG. 315 (1995). Developing countries that led the opposition to the US agenda
on intellectual property in the GATT were systematically threatened with trade sanctions on a
bilateral level. See also: Reichman, J.H. 1995. “Universal minimum standards of intellectual property
protection under the TRIPs component of the WTO Agreement,” The International Lawyer 29(2): 34588; Reichman, J.H., The TRIPs Agreement Comes of Age: Conflict or Cooperation with the
Developing Countries?, 32 CASE W. RES.J.INT’L L. (2000), at 441, 442; Correa points out that
developing countries were forced to agree to TRIPs and to change their IPRs regimes quite radically
to fulfil the TRIPs Agreement’s requirements. See: Correa, Carlos M, Intellectual Property Rights, the
WTO and Developing Countries: The TRIPs Agreement and Policy Options. Penang: Third World
Netwotk 2000, at 1.
567 Towards the end of the Uruguay Round, developing countries were experiencing ‘negotiation
fatigue’ due to a problem of information deficiencies and a lack of technical expertise on the part of
their official delegations in relation to intellectual property. Consequently, during the Uruguay
Round negotiation, the strong influence of business interests in developed countries may have
influenced policy decisions to include intellectual property protection in GATT. Developed country
delegations to the Uruguay Round negotiations were supported by their industry experts and had
access to the highest level of business advice. For example, the CEO of US pharmaceutical company
Pfizer, Ed Pratt, was even an adviser to the US Official Delegation to the Punta delEste meeting that
launched the Uruguay Round. While developing countries were not supported by IP experts.
Matthews notes that only about ten developing countries actually sent intellectual property experts
to the TRIPs negotiations and, even though negotiators were expected to deal with highly technical
and complex legal issues, in most cases, the heads of delegations to the TRIPs negotiations were
from national trade ministries rather than being intellectual property specialists. Several
developing countries were merely represented by generalist Trade Counsellors from national
Permanent Missions to the United Nations in Geneva. In the absence of the necessary legal
expertise, fatigue resulted because developing countries simply did not have the necessary
knowledge to negotiate effectively on the content of the TRIPs Agreement. See: Drahos, P, 1995, at
13; Drahos, P 1997, at 210; Braithwaite, J and Drahos, P, 2000, at 63, 197; Gervais, D, 1998, at 13;
Balasubramanium, K, 2000; Matthews, D, 2002, at 44.
568 See: F.M. Abbott, 1997, at 714. In their draft entitled “Communication from Argentina, Brazil, Chile,
China, Colombia, Cuba, Egypt, India, Nigeria, Peru, Tanzania and Uruguay”, developing countries
demanded that the signatories of a new intellectual property code retain the sovereign right to
determine the level and scope of protection of intellectual property rights, particularly in sectors
that involved public concern, such as health, nutrition, agriculture and national security. In detail,
developing countries tabled proposals that included provisions excluding patents for inventions
that would be contrary to public policy and health, for plant or animal varieties and for essentially
biological processes for the production of plants or animals other than non-biological and
microbiological processes, and also for pharmaceutical products. The developing countries
proposed further exceptions to patent protection for discoveries, materials, or substances already
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texts on TRIPs, the developing countries once again reiterated their argument
against the formation of the TRIPs Agreement.569 While the texts from developed
countries all supported the negotiation of a comprehensive agreement on traderelated aspects of intellectual property,570 the developing countries’ text viewed
intellectual property not as a property right, but rather as an instrument of public
policy. Finally, in 1994, after the US persuaded GATT member states to agree on
the TRIPs Agreement,571 the TRIPs Agreement was adopted as part of the Final Act
of the Uruguay Round of Trade Negotiations.572 It can be found in the GATT
agreement Annex I C that binds all members.573 All the results of the GATT are
administered by the WTO,574 which resolves IP problems including copyright and
patents.575
existing in nature, methods of medical treatment for humans or animals, and nuclear material. See:
Ross, Julie C., and Wasserman, J., 1993, ‘Trade Related Aspects of Intellectual Property Rights’ in
Stewart, T.P. (ed.), 1993, The GATT Uruguay Round, A Negotiating History (1986-1992) Volume II:
Commentary, Kluwer, Boston, at 2273, 2283. See: ‘Communication from Argentina, Brazil, Chile,
China, Colombia, Cuba, Egypt, India, Nigeria, Peru, Tanzania and Uruguay’, GATT Doc. No.
MTN.GNG/NG11/W/71, (May 14, 1990).
569 In this respect, four of the draft texts were from developed countries: the EC, the US, Switzerland,
and Japan, and the fifth text was tabled by a group of developing countries that included
Argentina, Brazil, Chile, China, Colombia, Cuba, Egypt, India, Nigeria, Peru, Tanzania and
Uruguay.
570 See: Draft Agreement on Trade-Related Aspects of Intellectual Property, Communication from the
European Community, GATT Doc. No. MTN.GNG/NG11/W/68 (March 29, 1990) at 2; Draft
Agreement on Trade-Related Aspects of Intellectual Property, Communication from the United
States, GATT Doc. No. MTN.GNG/NG11/W/70 (May 11, 1990) at 2; Draft Amendment to the
General Agreement on Tariffs and Trade on the Protection of Trade-Related Intellectual Property
Rights, Communication from Switzerland, GATT Doc. No. MTN.GNG/NG11/W/73 (May 14,
1990) at 2-3; Main Elements of a Legal Text for TRIPs, Communication from Japan, GATT Doc. No.
MTN.GNG/NG11/W/74 (May 15, 1990) at 2-4, as cited in Ross, Julie C., and Wasserman, J., 1993,
Note 568, at 2273.
571 See: M. Blackeney, 1996,”The Impact of The TRIPs Agreement in the Asia Pacific Region”,
European Intellectual Property Review (EIPR), at 544; See also: Charles Himawan in Fidel
S.Jasman, 1994,”Beberapa Aturan dan Kebijakan Penting di Bidang Hak Milik Intelektual”
Varia Peradilan, No.106, at 136-137; Gerhart, Peter M., 2000, “Why Lawmaking for Global
Intellectual Property is Unbalanced”, in EIPR, Issue 7, 2000, at 310-313; Drahos, P., 1997,
‘Thinking Strategically about Intellectual Property Rights’ in Telecommunications Policy, Vol.21,
No.3, at 201; Girouard, Robert J. 1996, ‘U.S. Trade Policy and the Japanese Patent System’,
Working
Paper
89,
August
1996,
in
http://brie.berkeley.edu/~briewww/pubs/wp/wp89.html, at 1-5 of 37
572 Between 12 and 15 April 1994, Ministers of GATT met in Marrakesh to conclude the Uruguay
Round of Multilateral Trade Negotiations that had begun in Punta del Este. There 114 countries,
together with the EC, became signatories to the Final Act embodying the results of the Uruguay
Round and parties to the agreement establishing the WTO, which came into effect on 1 January
1995. Signatories (the WTO Members) also became parties to the Agreement of Trade Related
Aspects of Intellectual Property Rights (the TRIPs Agreement) annexed to the WTO Agreement as
well as to thirteen Multilateral Agreements on Trade in Goods, a General Agreement on Trade in
Services and a number of other measures, including an understanding on the Settlement of
Disputes. The TRIPs Agreement had already strengthened the position of intellectual property
right holders by obliging Members of the WTO to adopt minimum standards for protection and to
provide effective enforcement measures.
573 M. de Koning, 1997, at 69.
574 Drahos and Braithwaite trace the deal making at the GATT that led to intellectual property
becoming a part of the WTO. They seek to solve a fundamental conundrum about the
development of the TRIPs Agreement. They solve a certain puzzle: why states should give
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The fourth round started with the conclusion of the TRIPs agreement as
part of the WTO/GATT in 1994.576 The existence of the TRIPs agreement,
representing capitalist’, i.e. MNCs’, economic interests,577 particularly in developed
countries,578 has blocked any prospect for DCs to find suitable paths for
encouraging innovation and creativity domestically.579 From the outset of the
up sovereignty over something as fundamental as the property laws that determine the
ownership of information and the technologies that so profoundly affect the basic rights of
their citizens. The puzzle deepens when it is realized that in immediate trade terms the
globalization of intellectual property really only benefited the US and to a lesser extent the
European Community. See: Drahos, P. and Braithwaite, J., 2002, Information Feudalism: Who
Owns The Knowledge Economy, Earthscan Publications, London, at 11.
575 In this case, GATT has a mechanism or institution of dispute resolution and it was assumed
that it is able to solve disputes effectively, because it can realy on the “cros-retaliation”
instrument. See: Martine De Koning, 1997, "Why the Coercion-Based GATT Approach is Not
the Only Answer to International Piracy in the Asia Pacific Region", EIPR, vol.19, 1997, at 60.
See also: Doremus, Paul N, ‘The Externalization of Domestic Regulation: Intellectual Property
Rights
Reform
in
a
Global
Era’,
GLSJ
Vol.3
No.2,
http://www.law.indiana.edu/glsj/vol13/no2/doremus.html, at 5, 8 of 22; Gerhart, Peter
M., 2000, “Why Lawmaking for Global Intellectual Property is Unbalanced”, in EIPR, Issue 7,
2000, at 309.
576 Since its adoption in 1994 the TRIPs Agreement has become the de facto norm that shapes
multilateral, regional, bilateral and national intellectual property laws and practices. It is the basis
for all current and future standard setting in the area of IPR. For the full text of the agreement, see:
www.wto.org. See also: Duncan Matthews, Globalising Intellecual Property Rights: The TRIPs
Agreement, Routledge, Taylor and Francis Group, 2002, at 7.
577 Some studies conducted by Ryan (1998), Drahos and Braithwaite (2002), and Matthews (2002)
found a similar conclusion that, in the context of TRIPs/ GATT, there is a massive capitalist interest
in preparing their legal infrastructure to facilitate and accummulte their economic or private
interests. This interest can be seen from the process of the negotiation, formalisation, construction,
and implementation of the TRIPs agreement. Many works examine the TRIPs Agreement and
explain how representatives from a small number of multinational corporations were able to force
their agenda onto developing nations through political lobbying in Washington for trade sanctions
against their opponents. Susan K. Sell indicates that the source of power behind the conclusion of
the TRIPs Agreement was several multinational corporations owned by the US, particularly IPrelated corporations (Sell, S.K., 2003). Parallel to Drahos and Sell, Shiva warns that there is a severe
threat from the new monopolistic protections of MNCs, through IPR regimes. The new
protectionism for MNCs through IPRs is becoming the major means of dismantling both local and
national economies as well as national sovereignty, through the piracy of both material as well as
intellectual and cultural resources. See: Vandana Shiva, “Intellectual Property Rights”, in
http://www.psrast.org/vashipr.htm. See also: Drahos, P. and Braithwaite, J., 2002, Information
Feudalism: Who Owns the Knowledge Economy, Earthscan Publications, London.
578 In the GATT negotiations, representatives of developed countries, especially the US, insisted on
strengthening intellectual property rights. Weissman indicates that the adoption of the
industrialized countries’ intellectual property proposals might solidify multinational companies’
control over valuable resources located in the developing world as well as strengthen their
dominance over high technology, See: Weissman, R., 1990. “Patent plunder: TRIPping the Third
World.” Multinational Monitor November: 8-18; See also: Drahos, P., "Global property rights in
information: the story of TRIPs at the GATT," Prometheus, Vol. 13, No. 1, June 1995, at 6-19;
Surendra J. Patel, "Intellectual property rights in the Uruguay Round: a disaster for the South?"
Economic and Political Weekly, Vol. 24, No. 18, 6 May 1989, at 978-993; Darrell A. Posey and Graham
Dutfield, 1996, Beyond Intellectual Property: Toward Traditional Rights for Indigenous Peoples and Local
Communities, International Development Research Centre, Ottawa.
579 Many efforts and gains that DCs had made in the international debate in the 1960s, 1970s and
1980s to open up opportunities in developing economic capabilities, e.g. accessing information and
technology, in the major IP conventions (through injecting their domestic requirements into their
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TRIPs agreement, developing countries have had little interest in joining the TRIPs
Agreement. This lack of interest was caused by the perception that the TRIPs
regime would yield no concrete benefits for them. The US effort to regulate
counterfeiting within the GATT framework drew contentious opposition580 from
many developing countries that questioned the nature and scope of the mandate of
the Punta de Este Declaration and sought to have intellectual property standards
set by the WIPO only.581 The lack of participation by developing countries in the
TRIPs negotiations was attributable to the fact that developing countries were
always convinced that strong intellectual property protection would increase the
wealth gap between developed and developing nations, as it would make the
acquisition of technology more expensive.582 The most politically volatile issue in

local laws) were totally obliterated by the TRIPs. See: Duncan Mathtews, Is History Repeating
Itself? The Outcome of Negotiations on Access to Medicines, the HIV/AIDS Pandemic and
Intellectual Property Rights in the World Trade Organization, Law Social Justice and Globalisation,
LDG 2004 (1), Electronic Law Journal, The University of Warwick. See also: Notes 564, 566, 567.
580 Correa points out that the TRIPs Agreement’s prime objective was not the battle against
counterfeiting and piracy but “technological protectionism”. Developed countries are regarded as
innovators and suppliers of products whereas developing countries serve as markets. Especially in
the US there are strong industrial lobbies, such as the pharmaceutical, software, and returns on
R&D. Surely there is no better indication that intellectual property is primarily of value to those
who are already powerful and wealthy. See: Correa, C. (2000): Intellectual Property Rights, the
WTO and Developing Countries: The TRIPs Agreement and Policy Options. London: Zed Books, at
4-5, 21. Raghavan, who provides a brief history of the GATT, argues that the GATT allows
industrialized countries to extend their control over the global economy. He places the GATT
within a long trajectory of colonialism and military intervention in developing countries. See:
Raghavan, C. 1990. “Recolonization: GATT in its historical context”, The Ecologist 20(6): 205-7.
581 Developing countries preferred to maintain the supremacy of the WIPO in the field of intellectual
property rights, because the historical objective of the WIPO was to provide a framework for
international cooperation in intellectual property, and not to act as an international enforcement
body that threatened the interests of developing countries. Therefore, many developing countries
regarded the WIPO Secretariat as friendly and understanding their interests. See: F.M. Abbott, “The
Future of the Multilateral Trading System in the Context of TRIPs” (1997) 20 Hastings International
and Comparative Law Review at 674, 678; See also: http://www.wipo.int/members/en/ Brazil and
India, the countries most vocally opposed to the idea, argued that the GATT’s jurisdiction was
limited to tangible goods, and therefore, the GATT lacked legal competence to address intellectual
property protection issues. They contended that counterfeit goods belonged to the jurisdiction of
the WIPO and added that countries of the developing world should be allowed to determine the
existence and nature of domestic intellectual property regimes in line with their own social and
developmental needs. See: Ring, Maria Aparecida. 1990. “Intellectual property rights protection:
The case of patents in the Brazil pharmaceutical industry.” M.A. Thesis for the University of Texas
at Austin. Unpublished document. See also: Ross, Julie C., and Wasserman, J., 1993, ‘Trade Related
Aspects of Intellectual Property Rights’ in Stewart, T.P. (ed.), 1993, The GATT Uruguay Round, A
Negotiating History (1986-1992) Volume II: Commentary, Kluwer, Boston, at 2261; Loughlan, P.,
“Patents: Breaking Into the Loop”, (1998) 20 The Sydney Law Review, at 577; R.W. Kastenmeier, and
D. Beier, “International Trade and Intellectual Property: Promise, Risks, and Reality” (1989) 22
Vanderbilt Journal of Transnational Law, at 292
582 Developing countries claimed that many developed nations, before they reached their present
status as developed countries, also resisted intellectual property protection to enable them to
acquire technologies needed to develop their countries. They used to be a very strong strain of
patent abolition movements in Britain, France, the Netherlands, Switzerland and even the US. See:
M. de Koning, “Why the Coercion-based GATT Approach is not the Only answer to International
Piracy in the Asia-Pacific Region” (1997) 2 EIPR at 64; See also: M. Blakeney, “Book Reviews:
Bankole Sudipo, “Piracy and Counterfeiting, GATT, TRIPs and Developing Countries”, (1998) 20
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the TRIPs negotiations was the extension of patent protection. The US negotiators
proposed, inter alia, that patents should cover all fields, including pharmaceutical
drugs; that patents should last for twenty years from the date of application; that
compulsory licences should apply only in extraordinary circumstances; and that
there should be a strong dispute settlement mechanism.
Unfortunately, in a later development, WIPO cooperated with the WTO, the
World Bank, and a number of other multilateral, national, and private agencies
systematically supporting MNCs’ actions in implementing the TRIPs
Agreement.583 WIPO and those international institutions are expending significant
effort in this area to ‘help’ developing countries to establish TRIPs compliance.584
Furthermore, WIPO’ s efforts to develop and promote IPR have more TRIPs-Plus
overtones than mere TRIPs implementation assistance would require.585
Consequently, WIPO is considered to practice an ambiguous policy.586
During the TRIPs implementation, many developing countries suffered
from a lack of access to information and technology, particularly in the essential
EIPR, at 197; M. Blakeney, “Intellectual Property and Economic Development” (1998) 4 International
Trade Law&Regulation at 2.
583 Since 1996, the WIPO cooperates with WTO, to support the implementation of TRIPs
agreement. WIPO agreed to assist with the implementation of the TRIPs Agreement and to
provide assistance for developing countries. Firstly, WIPO supports countries in revising
their national legislation to comply with the provisions of TRIPs. Secondly, this organisation
provides comprehensive education and training programmes for officials concerned with
intellectual property. Additionally, developing countries receive assistance in the field of
computerization to be able to restructure their administrative procedures. A special unit is
dedicated to the troubles of the least-developed countries. An Arbitration and Mediation
Centre is also part of WIPO. It allows parties from around the world to resolve disputes in a
quick and inexpensive way. See: WIPO (2000) General information about WIPO. See:
http://www.wipo.org/about-wipo/en/gib.htm. Retrieved on: 21 August 2001. In this
respect, WIPO has been involved in supporting developing countries’ readiness to implement the
TRIPs agreement, not to improve their capabilities for producing and accessing intellectual
products.
584 From January 1998 to June 2001, WIPO provided technical assistance for developing countries,
including Indonesia. In detail, this technical assistance amount to: (i) 2,087 intellectual property
officials from the developing countries received training in awareness building and human
resources development; (ii) 34 developing countries have received assistance in building up or
upgrading their intellectual property offices with adequate institutional infrastructure and
resources, qualified staff, modern management techniques and access to information technology
support systems; (iii) WIPO has sponsored study visits through the WIPO Worldwide Academy for
officials from the developing countries, and organised study tours for officials from many
developing countries to offices in industrialised countries to study various aspects of
modernisation; (iv) 32 developing countries have been beneficiaries of WIPO assistance in
legislation in the areas of intellectual property, copyright and neighbouring rights and geographical
indications; (v) in close co-operation with other international organisations, WIPO has organised
national, regional and interregional meetings for the developing countries on the implementation
of the TRIPs Agreement (WIPO Assistance). See: Note 583.
585 Sisule F. Musungu and Graham Dutfield, ‘Multilateral Agreements and TRIPs-Plus World: The
World Intellectual Property Organization
(WIPO)’, (2003, QUNO/QIAP/ICTSD, Geneva),
available at: http://www.geneva.quno.info/pdf/WIPO(A4)final0304.pdf.
586 This is because many developing countries have criticised the WIPO’s role to defend and advocate
developing countries’ interest in developing their economies. While many developing countries
struggle to pull themselves out of the mire of disease, poverty and technological backwardness, the
WIPO’s role has been driven by MNCs to protect their economic interests through persuading and
mentoring developing countries to adapt the TRIPs agreement.
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fields, such as food, health and education.587 This increasingly creates global
disparity in the utilisation of intellectual products, which in turn threaten
sustainable collective life.588 The increasing frustrations of DCs with this condition
bred fresh initiatives to reform the international IP system in their favour. As a
reaction to the weaknesses of the WIPO, from 11 to 13 April 2005 an inter-sessional
intergovernmental meeting589 was held to emphasise a more elaborate proposals
on the Development Agenda for WIPO590 and it called for a flexibility policy591 in
the implementation of intellectual property systems. Further, the development
agenda places special emphasis on articles 7 and 8 of the TRIPs Agreement, which
deal with the objectives of the TRIPs Agreement that assert the need for an
international technology transfer and the promotion of the public policy objectives
of socio-economic and technological developments. This document is an
indictment of the WIPO’s mistakes and weaknesses in protecting developing
countries’ interests.592
In 1990 only 4% of world R&D expenditures came from developing countries which it makes clear
who will benefit most from strengthened IPR regimes (Correa 2000: 5). Regarding health issues,
according to The Economist, the US pharmaceutical industry claims to lose $500 million a year in
India due to the country’s bad IPR protection. On the other hand, in 1998, the United States
received royalty payments of $36 billion. In view of this, stronger patent protection is mainly in the
interest of the industrialised countries. See: Eric Habian, ‘Intellectual Property Rights for The Rich
or The Poor?’, at: http://www.wu-wien.ac.at/usr/h99a/h9950236/iprs/introduction.htm; See also:
“The right to good ideas”, available at: http://www.biotech-info.net/right_to_ideas.html.
588 Indeed the facts that more than 10 million people each year die of preventable or curable diseases
and that 800 million people survive on less than $1 per day, are testament to this global disparity.
See: Julian Morris, (ed.), 2002, Sustainable Development: Promoting or Perpetuating Poverty?, Profile
Books, London, p.3.
589 This intergovernmental meeting, the “Group of Friends of Development”, was led by Brazil and
also complished of Argentina, Bolivia, Brazil, Cuba, Dominican Republic, Ecuador, Egypt, Iran,
Kenya, Peru, Sierra Leone, South Africa, Tanzania and Venezuela, to a propose Development
Agenda for WIPO. See: Sanders, A.K., 2005, ‘Development Agenda’, Note 517, at 5
590 Proposal to Establish a Development Agenda for WIPO: An Elaboration of Issues Raised in
Document WO/GA/31/11, WIPO document IIM/1/4/ of April 6, 2005, available at
www.wipo.int. This agenda is aimed at addressing “the knowledge gap and digital divide” that
separates wealthy nations from developing nations and calls for a case by case assessment of the
role of intellectual property and its impact on development. See: Sanders, A.K., 2005, ‘Development
Agenda’, Ibid.
591 With respect to the flexibility policy, Sanders maintains that flexibility should not only be
exercised in respect of the existing obligations and their permitted limitations under the TRIPs
Agreement, but should also prompt WIPO to act in consistency with the United Nation’s
Millenium Development Goals: (i) to eradicate extreme poverty and hunger; (ii) to achieve
universal primary education; (iii) to promote gender equality and empower women; (iv) to reduce
child morality; (v) to improve maternal health; (vi) to combat HIV/AIDS, malaria, and other
diseases; (vii) to ensure environmental sustainability; (viii) to develop a global partnership for
development. See: www.developmentgoals.org/. See also: Sanders, A.K., 2005, “Development
Agenda”, Ibid.
592 The issue that stands out is WIPO’s effort to standardize IPR to the highest norm at the expense of
least the developed and developing nations. The document reiterates that WIPO should be driven
by a policy recognizing that:
“Intellectual property should be regarded not as an end in itself, but as a means for promoting the public
interest, innovation, and access to science, technology and the promotion of diverse national creative
industries - in order to ensure material progress and welfare in the long run. Promotion of intellectual
property protection alone is not sufficient if unaccompanied by policies that respond to the specific
development needs of each country.” See: Proposal to Establish a Development Agenda for WIPO:
587
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Regrettably, the Western world’s manoeuvres try to undermine the
Development Agenda by introducing and strengthening so-called Trips-Plus
obligations through the WTO system and bilateral Free Trade Agreements
(FTAs)593 and Bilateral Investment Treaties (BITS).594 In this case, the US has taken
the current bilateral route (of FTAs) to shorten the long drawn out process of
multilateral, post-TRIPs negotiations and to overcome the resistance of other
countries to US interests.
The Fifth round was marked by unequal treatment and coercion under
FTAs inspired, formulated and deployed especially by corporations, i.e. MNCs,595
in developed countries,596 such as the United States,597 the EU and Japan. The
An Elaboration of Issues Raised in Document WO/GA/31/11, WIPO document IIM/1/4/ of
April 6, 2005, at 4.
593 The United States has concluded FTAs with Canada and Mexico (NAFTA), Israel, Jordan, Chile,
Singapore, Australia, Bahrain, Marocco, the Southern African Customs Union (comprising
Bostwana, Lesotho, Namibia, South Africa, and Swaziland), Panama and the Central American
States (Costa Rica, El salvador, Guatemala, Honduras and Nicaragua). The largest of these ongoing
negotiations is for a Free Trade Area of the Americas (FTAA) to bring together 34 countries of the
Western hemisphere (including Chile and the Central American Countries). The US is also
intending to extend other ASEAN countries under the ASEAN FTA, (Singapore had started in 2000
and put it into effect in January 2005). It had declared its plan through its October 26, 2002,
announcement of the Enterprise for ASEAN initiative, and identified the possible candidates as
being the Philipines, Thailand, Indonesia, and Malaysia. See: US Congressional Budget Office, “The
Pros and Cons of Pursuing Free-Trade Agreements”, July 31, 2003; available at: www.cbo.gov. and
now, The US has since managed to initiate negotiations for an FTA with Thailand and Malayasia in
2004 and March 2006 respectively. Outside of ASEAN, the US has embarked on an official and
formal negotiation for an FTA with South Korea in February 2006. The FTAs which the US has
managed to sign with DCs cover a spectrum of issues begun at the Doha ministerial in 2001. See:
Endeshaw, Assafa, 2006, Free Trade Agreements as Surrogates for TRIPs-Plus, (2006) 7 EIPR, at 377.
594 See: Peter Drahos, 2001, ‘BITS and BIPs: Bilateralism in Intellectual Property’, Journal of World
Intellectual Property 4: 791–808; Martin Khor, ‘The “Singapore Issues” In the WTO: Implications and
Recent Developments’, Third World Network, November 2004; See also: Notes 600, 612, 1122.
595 Multinational companies were able to unite around a set of patent standards for the purposes of
TRIPs. Within the U.S., post-TRIPs, the multinational users of the patent system have continued to
urge the United States Trade Representative (USTR) and Congress to negotiate trade agreements
that contain ever higher standards of patentability. In particular, in these agreements the push has
been towards broad, non-discriminatory standards of patentable subject-matter and limiting state
access to patents in the form of restrictions on compulsory licensing (See: US-Singapore FTA; See
also: Note 577). It is necessary to note that the membership of the Industry Functional Advisory
Committee on Intellectual Property Rights for Trade Policy Matters, the Committee that advises
Congress on free trade agreements, is made up of industry lobbyists or multinational companies.
This Committee has urged Congress and the USTR to seek increasingly higher standards of
intellectual property protection. For the role of lobbyists in influencing public policy, i.e. political
decision making, see: Nauro F. Campos and Fransisco Giovannoni, “Lobbying Corruption and
Political Influence” Discussion paper No 2313, available at: http://ssrn.com/abstract=934356. (In
their paper, Campos and Giovannoni used data from about 4000 firms in 25 transition countries to
visualize novel econometric evidence of the relationship between lobbying, corruption and
influence. In detail, they show that lobbying and corruption are substitutes or complements. In this
respect, lobbying is a much more effective instrument for political influence than corruption, even
in poorer, less developed countries).
596 Endeshaw notes that the free trade agreements, signed mainly between developing countries and
the industrial powers (such as the United States and the European Community, are instruments for
the industrial countries to harness the market of developing countries. See: Endeshaw, Assafa, 2006,
“Free Trade Agreements as Surrogates for TRIPs-Plus”, (2006) 7 EIPR, at 374. For example, the Free
Trade Areas of the Americas (FTAA) - trade rules which cover all of the Americas except Cuba – is
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FTAs leave DCs with no choice but to accept more onerous IP and enforcement
regimes than they would normally be prepared to put up with. In the context of IP,
FTA is aimed at binding and controlling other countries, particularly developing
countries, to implement the Trips-Plus provisions.598 The impact of the peculiar
ambition of the FTA can be seen from the US-DCs FTAs.599 The US-DCs FTAs are
controversial agreements. Studies from various US-FTAs have concluded that
although the detailed provisions differ from agreement to agreement, there are
certain common aspects that go beyond TRIPs standard600 on patents, copyrights,
expansive, powerful, aggressive, and irreversible. In this respect, the agreement may: (i) expands
corporate rights to sue governments directly; (ii) strengthen the power to overturn national, state,
and local laws (any law seen as a “barrier to trade” would be a potential target); (iii) privatises
essential public services, such as water, health care and education. (Those public services are seen
as huge potential “markets” for corporations); (iv) potentially lock all 34 countries into a corporate
dominated
legal
system.
See:
Oxfam,
2006,
"TRIPs-Plus"
Provisions,
http://www.oxfamamerica.org/whatwedo/issues_we_work_on/trade/news_publications/trips/
art5391.html,
retrieved
on:
26
September
2006.,
and
“Just
Trade”,
at
http://www.pcusa.org/trade/ftaa.htm#r, retrieved on: 26 September 2006. Threfore, this FTA has
been greeted by vigorous opposition from activists in all of the potentially affected countries,
including Indonesia.
597 The United States, most prominently among the other industrialized countries, uses FTAs as
another channel of influence to expand the national intellectual property regulations of trading
partners beyond the provisions of the TRIPs Agreement. The World Bank reports that the United
States trade diplomacy has undergone a “considerable shift” by introducing intellectual property
provisions as a “central element” into regional and bilateral FTAs. See: World Bank, 2005,
‘Tightening TRIPs: Intellectual Property Provisions of Recent US Free Trade Agreements’, Trade
Note No. 20 (Washington, D.C.), at 1.
598 The TRIPs-Plus provisions in the US-initiated FTAs consist of: (i) expansion of the scope of
protection available for drugs manufactures: (a) extention of the patent term (by compensating time
lost in processing patent application or registration of a drug); (b) making national drug regulatory
authorities assume the tasks of patent enforcement agents: the FTA impose on such authorities a
new obligation to prevent the registration (for “marketing approval”) of generic versions of
patented drugs, in other words to undertake the work of patent offices surreptitiously; (c) further
restriction of compulsory licences by prohibitions of transfering of test data and related know-how;
(d) protection of test data for 5-10 years; (e) restriction of generic production until the patent expires
or the patentee grants consent: (ii) limitations of parallel importation; (iii) protection of programme
carrying satellite signals; (iv) removal of exceptions from patentability of life forms; (v)
incorporation of the contents of obligations arising from the 1996 WIPO Treaties. See: Various
USFTAs with various contries, such as Australia, Singapore, Bahrain, Marocco, Thailand, and so
forth. See: Several USFTAs with several countries, such as the US and Australia (available at:
http://www.ustr.gov/trade-agreements/free-trade-agreements/australian-fta/final-text); the US
and Morocco (available at: http://www.moroccousafta.com/ftafulltext.htm), and between the US
and
Bahrain
(available
at:
http://www.ustr.gov/archive/assets/Trade_Agreements/Bilateral/Bahrain_FTA/Reports/asset_
upload_file822_5528.pdf). See also: Notes 601-607.
599 Heller indicates many specific impacts on DCs of the IP clauses enshrined in the FTAs. He
identifies an abundant commentary on the harmfulness of an unrestricted expansion of IP to
creativity and innovation even within the US. See: Michael A. Heller, The Boundaries of Private
Property, (1999) 108 YALE LAW JOURNAL 1163.
600 The United States has signed bilateral trade agreements that obligate the parties to provide forms
of intellectual property protection that exceed even those required by TRIPs. See: Peter Drahos,
2001, ‘BITS and BIPs: Bilateralism in Intellectual Property’, Journal of World Intellectual Property 4:
791–808. See also: Sell, Susan K. (2003) “Multilateral and Bilateral Intellectual Property Agreements:
Roadblocks to Development.” Paper presented at the Law, Technology, and Development
Workshop, Baldy Center for Law & Social Policy, University at Buffalo Law School, 29 March 2003.

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

129

biotech and traditional knowledge. Regarding patents, those FTAs have several
provisions that contain the troubled aspects, such as: (1) the extension of the patent
term for delays due to regulatory approval processes and a delay in the issuance of
patents;601 (2) the requirement to provide a patent for new methods of known
products;602 (3) the patentability of life forms by the elimination of Article 27 (3) (b)
of the TRIPs Agreement,603 and business methods;604 (4) the limitation of
compulsory licences;605 (5) the prohibition of marketing approval of a generic drug
during the patent term without authorisation from the patent owner;606 (6) the
protection of test data for pharmaceutical products;607and (7) the limitation of
parallel imports through licence contracts.608 (See: Matrix 2). Concerning copyright,
This provision extends the term of patent protection to compensate for delays in regulatory
approval. This would also delay the introduction of generic competition. Twenty years of patent
protection is an adequate monopoly for patent holders to recover investments and generate profits.
Extending this monopoly unfairly favours patent holders to the detriment of the public interest in
accessing affordable medicines. The extension of patent terms caused by regulatory approval
processes is stipulated in the US-Vietnam BFTA and the US-Jordan BFTA; while the extension of
patent terms caused by both regulatory approval processes and a delay in the issuance of a patent
is stipulated in the FTA between the US and Singapore, Chile, Morocco, Australia, and Bahrain.
602 See Note 598.
603 See, for example, BFTAs between the US and Vietnam, the US and Jordan, the US and Singapore,
the US and Chile, the US and Morocco, the US and Australia, and the US and Bahrain BFTA, even
though in those BFTAs the detailed provisions are different.
604 See: the U.S.–Jordan Free Trade Agreement which requires Jordan to provide protection for patents
on business methods, a form of protection that is controversial even in the United States.
605 Compulsory licensing is an important mechanism for governments to obtain affordable medicines.
The US-DCs FTAs will make it more difficult for DCs to temporarily override patents in the public
interest. The compulsory licensing provisions of this FTA go beyond TRIPs, restricting the
circumstances under which this procedure can be used and expanding the rights of patent holders
at the expense of the government and the public interest. See, for example, BFTAs between the US
and Australia, the US and Singapore, the US and Vietnam, and the US and Jordan, whilst BFTAs
between the US and Chile, US and Morocco, and the US and Bahrain apply the TRIPs standard.
606 This provision delays or impedes the introduction of generic competition. It is linked to: (i)
marketing approval to patent status, thereby preventing the immediate introduction of generic
competition upon patent expiry; (ii) mandating the protection of test data for five years, again
delaying the development of and marketing approval for bioequivalent generic drugs, and (iii)
mandating the disclosure of applicants for generic marketing approval. See, for example, BFTAs
between the US and Singapore (available at: http://www.ustr.gov/trade-agreements/free-tradeagreements/singapore-fta/final-text), the US and Chile (available at: http://www.ustr.gov/tradeagreements/free-trade-agreements/chile-fta/final-text), the US and Morocco (available at:
http://www.ustr.gov/trade-agreements/free-trade-agreements/morocco-fta/final-text), the US
and
Australia
(available
at:
http://www.ustr.gov/trade-agreements/free-tradeagreements/australian-fta/final-text),
the
US-DR-CAFTA
(available
at:
http://www.ustr.gov/trade-agreements/free-trade-agreements/cafta-dr-dominican-republiccentral-america-fta/final-text), and the US and Bahrain (available at: http://www.ustr.gov/tradeagreements/free-trade-agreements/bahrain-fta/final-text). Only the US and Vietnam BFTA does
not provide such a provision (available at: http://www.bilaterals.org/IMG/pdf/USVN_FTA.pdf).
607 This protection is around 5 years from the date of marketing approval by the party for new
pharmaceutical products, and 10 years for new agricultural chemical products; See, for example,
the agreement of the US-Australia BFTA Article 17.10, 1. (a) (b); See also: the US –Singapore BFTA,
the US- Chile BFTA, the US-Morocco BFTA, the US-Bahrain BFTA, and the US-Vietnam BFTA.
608 In addition, it restricts parallel importation of medicines placed on a foreign market at a lower
price than in the home market. "Parallel importation" is a key means of obtaining affordable drugs
and is not limited under the WTO agreement on intellectual property (TRIPs). This FTA makes
601
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those FTAs contain some common aspects, such as: (i) an extension of the duration
of rights; (ii) expansion of protection to the digital environment; (iii) application of
effective technological measures; (iv) utilisation of exceptions and limitations. (See:
Matrix 2). Then, regarding biotech and traditional knowledge, those FTAs include
some common aspects: (i) the protection of life forms, and (ii) the protection of
biodiversity and traditional knowledge. (See: Matrix 2). All FTAs are bound by
stricter enforcement and dispute settlement mechanisms, such as: (i) expansion of
enforcement measures; (ii) human and financial resources to cope with
enforcement requirements; and (iii) treatment of non-violation complaints.
Matrix 2. Trips-Plus Controversial Issues
Patents and regulated
products

1.Compensatory
extensions of the
patent term
(administrative delays,
marketing approvals)
2.Protection of
undisclosed data
3.Linkage between
patent protection and
marketing approval
4.Use of compulsory
licences
5. Exhaustion of IPRs
6.Use of exceptions and
limitations
7.Patentability criteria
(e.g. protection of
business models,
software)

Copyright

Biotech/
traditional
knowledge

Enforcement & Development
dispute
impacts
settlement

1.Extension of
1.Protection of
1.Expansion of
duration of
life forms
enforcement
rights
2.Protection of
measures
2.Expansion of
Biodiversity
2.Human and
protection to
and Traditional financial
the digital
knowledge –
resources to
environment
compatibility
cope with
3.Application of
with CBD:
enforcement
effective
disclosure of
requirements
technological
source, benefit 3.Treatment of
measures
sharing, PIC,
non-violation
4.Use of
positive
complaints
exceptions and
protection
limitations

1.Access to
medicines in
light of the
Doha
Declaration
2.Transfer of
technology
3.Access to
knowledge
4.Technical
assistance
5.Interface
between
competition
and IPRs

Typically, under a bilateral mechanism, the rich developed nations demand
a higher degree of IP commitment from their developing counterparts. This
mechanism is no doubt beneficial to the developed countries as it helps to produce
the establishment of an acceptable standard for IPR protection. Due to the
expensive costs of the contract negotiations, the US has developed a template of
bilateral treaties with other countries,609 which can be used for bilateral FTAs with
many nations in the Asia Pacific Region and others. In the area of IPR, the
provisions incorporated in the US template are usually standardised without
trading partner countries responsible for policing IPR violations abroad, by requiring trading
partner countries to restrict parallel importation of certain drugs based on the terms of the licensing
contracts in other countries. See, for example, BFTAs between the US and Australia, the US and
Singapore, and the US and Morocco, but other FTAs still apply TRIPs standards.
609 Peter Drahos, 2001, ‘BITS and BIPs: Bilateralism in Intellectual Property’, Journal of World
Intellectual Property 4: 791–808.
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taking into account whether its trading partners are developed or developing
countries. For example, a successful conclusion of an FTA with Singapore and
Australia will serve as a model for other BFTAs with Thailand and other ASEAN
countries, including Indonesia.610
By scrutinising those detailed provisions, it could be concluded that the US
FTAs has stricter provisions than the TRIPs Agreement. The TFAs are the most
powerful legal instruments which impose excessive exclusivity on IP standards,
with the following characteristics: (1) the elimination of several options and
flexibilities provided by TRIPs; (2) the extension of the scope of protection; (3)
simplifying the requirements for granting IP rights; and (4) strengthening the
enforcement of IP through a well-developed monitoring system.611 It is not
surprising that those provisions may block and deprive many DCs of an
opportunity to access medicines, knowledge, technology transfer and so forth. The
above description shows that the IP regime, as part of the legal infrastructure of
capitalism, has been strengthened to facilitate the MNCs’ manoeuvres in
protecting and accumulating their economic interests. For that reason, without
considering public interest and humanistic values as meta values in the IP regime,
it will be difficult to expect the IP regime to become a panacea for developing
countries for the greatest benefit of the greatest number of people.
2.5.2. The TRIPs Agreement and Free Trade Agreements for Developing
Countries: Between Panacea and a Pitfall
The above description shows that the implementation of the TRIPs and
FTAs become potential threats for developing countries to access information and
technology. This is because their provisions contain worrying provisions for DCs,
such as: (i) higher standard norms;612 (ii) an expansive IPR system613 (iii) stricter

All the texts of the US FTAs with other nations can be accessed at
http://www.ustr.gov/Trade_Agreement/Bilateral/Section_Index.html
611 Correa 2006; Drahos 2006
612 Reichman and Dreyfuss admitted that the TRIPs Agreement adopted some relatively high
standards, and various bilateral and regional free trade agreements impose even higher ones. They
indicated some examples, such as the Australia-United States Free Trade Agreement, and the U.S.Austl.,
Art.
17.4.7(e)(i),
May
18,
2004,
118
Stat.
919,
available
at
http://www.dfat.gov.au/trade/negotiations/us_fta/finaltext/index.html (prohibiting parallel
importation, even though the issue is left open by article 6 of the TRIPs Agreement). See: Reichman,
J.H. and Dreyfuss, R., Harmonization without Consensus: Critical Reflections on Drafting a Substantive
Patent Law Treaty. Duke Law Journal, Vol. 57, No. 1, 2007, Available at SSRN:
http://ssrn.com/abstract=1028331; Bilateral agreements entered into between the EC and their
Member State and various partners require these partners to ensure an adequate and effective
protection of intellectual property rights “in conformity with the highest international standards”.
See: Drahos, Peter, Developing Countries and Intellectual Property Stanbdard-Setting 14-18 (2002),
study prepared for the UK Government Commission on Intellectual Property Rights. Available at:
www.iprcommission.org.
613 Drahos and Braithwaite maintain that the expansion of intellectual property systems have enabled
a relatively small number of corporate players to amass huge intellectual property portfolios. See:
Drahos, Peter, with Braithwaite, John, 2003, Information Feudalism: Who Owns The Knowledge
Economy?, The New Press, New York, at 5. See also: Carlos M. Correa, Bilateralism in Intellectual
Property: Defeating the WTO System for Access to Medicines, 36 CASE W. RES. J. INT’L L. 79, 80 (2004)
(elaborating “on the bilateralism in (IPR) standard setting, using as an example the substantial
elevation of (IPR) standards in the Central American Free Trade Agreement (CFTA) . . . in relation
610
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retaliation sanctions and enforcement.614 A combination of multilateral and
bilateral agreements is not only increasingly widening the scope of IPR but also
tightening its legal enforcement. Clearly, the adoption of the TRIPs Agreement and
the introduction of the FTAs represented a major victory for industrialized
countries.615
Those implementations, that tend to protect and defend capitalist
interests,616 frequently spark socio-economic, and environmental problems, and
even contradict public interest and human rights issues, such as the right to food,
health and education.617 Therefore, it is not surprising that the TRIPs Agreement
and FTAs are facing a crisis of legitimacy.618 Those agreements may have serious
adverse effects on public interests in developing countries,619 because they are now
to pharmaceutical test data . . . and the new requirement . . . linking patent protection to the
registration of a pharmaceutical product”).
614 The TRIPs Agreement, as is known, sets out minimum standards not only for the protection of
intellectual property, but also — something which WIPO has been unable to provide — effective
enforcement procedures. Together with continuing US pressure, TRIPs has had a major impact in
standardising intellectual property regimes around the world. See: Drahos & Braithwaite 2002,
especially chapters 7–9; See also: Michael Blakeney, Trade Related Aspects of Intellectual Property
Rights: A Concise Guide to the TRIPs Agreement, Sweet & Maxwell, London, 1996.
615 The TRIPs agreement and FTAs are tailor-made for developed countries but disregards essential
differences between the capabilities of developing countries and those of the DCs. See also: Correa,
C. (2000): Intellectual Property Rights, the WTO and Developing Countries: The TRIPs Agreement
and Policy Options. London: Zed Books, at 4, 21
616 See: Doris Estelle Long, “The Impact of Foreign Investment”, 246 (describing individualistic and
capitalistic are the core Western concepts that are embodied into the TRIPs Agreement).
617 The implementation of the TRIPs Agreement does not adequately reflect the fundamental nature
and integrity of human rights or indivisibility of all human rights, including the right of everyone
to enjoy the benefits of scientific progress and its applications, the right to health, the right to food,
and the right to selfdetermination. The UN Sub-Commission of Human Rights reminds us about
potential conflicts between the intellectual property right regime embodied in the TRIPs Agreement
and international human rights law. On 17 August, 2000, many civil society organizations and the
United Nation Sub-Commission on the Promotion and Protection of Human Rights adopted a
resolution on Intellectual Property Rights and Human rights. The Sub Commision noted the links
between human rights and intellectual property. See: Peter Prove and Miloon Kothari, “Human
Rights
Bodies
Gear
Up
on
TRIPs,
Bridges,
at
14.
in
http://www.iprsonline.org/ictsd/docs/ProveKothariBridgesYear4N6JulyAugust2000.pdf. See also: Brendan
Tobin, “Redefining Perspectives in the Search for Protection of Traditional Knowledge: A Case
Study from Peru”, RECIEL, 10(1), 2001, 49.
618 There is worldwide public opposition to TRIPs. More than 135 international NGOs called for WTO
members to take action before more damage is done by TRIPs. They believe that a fundamental
rethinking of TRIPs in the WTO is required. They, therefore, urge WTO members to initiate a
process of reviewing and reforming TRIPs at the Doha Ministerial Conference. For many hundreds
of civil society groups and NGOs around the world, TRIPs represents one of the most damaging
aspects of the WTO. See: Martin Khor and Cecilia Oh, “Re-Thinking TRIPs in the WTO”, Third
World Network, available on: http://www.twnside.org.sg/title/joint5.htm; In addition, government
officials, academics, and civil society actors are convinced that a higher standard of IP protection
could adversely affect public interest in the developing countries, particularly in the area of
agriculture, education, food security, public health, technology transfer, and the conservation of
genetic resources. See: Vivas-Eugui, D. (2003), Regional and Bilateral Agreements and a TRIPs-Plus
World: The Free Trade Area of the Americans (FTAA), TRIPs Issues Papers No. 1, QUNO-QIAP and
ICTSD.
619 An authoritative UK Government Commission on Intellectual Property Rights has noted that
introducing higher standards of protection and enforcement of IPR already puts a considerable
strain on the resources and economies of developing countries. Further increases could have a
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a permanent fixture in international trade, as they have been integrated into many
bilateral trade and investment agreements with DCs. In this respect, industrialized
countries, through the TRIPs Agreement and secondary attempts,620 were able to
“transnationalize” and transplant their concept of intellectual property protection
and their high standards of protection into developing countries.621
These BITs or FTAs permit developed countries, i.e. the US, to use their
considerable economic leverage comprising foreign direct investment (FDI) or
market access to influence the domestic economy of developing countries.
Through the TRIPs and FTAs, large corporations use intellectual property rights to
protect their markets, and to prevent competition. Those agreements are being
used as protectionist instruments to promote corporate monopolies over
technologies, seeds, genes and medicines. Excessively high levels of intellectual
property protection required by TRIPs and FTAs have shifted the balance away
from the public interest, towards the monopolistic privileges of IPR holders. This
undermines sustainable development objectives, including eradicating poverty,
fulfilling public health needs, conserving biodiversity, protecting the environment
and manifesting economic, social and cultural rights. Therefore, DCs are
concerned that a strengthened worldwide IPRs system may lead to anticompetitive tendencies with negative effects on welfare in these countries. Many
gigantic multinational corporations may abuse their monopoly power, gained
through their intellectual property, or the transfer of technology may be
restricted.622
Undoubtedly, this strengthened IPR system has given rise to actual or
potential conflicts between the implementation of the TRIPs Agreement and the
realization of economic, social and cultural rights in relation to, inter-alia,
impediments to the transfer of technology to developing countries, research and
education, reduction of communities’ (especially indigenous communities) control
over their own genetic and natural resources and cultural values, and restrictions
on access to patented pharmaceuticals and the implications for the enjoyment of
negative impact on agriculture, education, public health, innovation and technology transfer and
commonly raise the cost of administration and enforcement for developing nations. See:
Commission on Intellectual Property Rights, Integrating Intellectual Property Rights and Development;
Polley, 2002, Commission Intellectual Property Rights, London).
620 These attempts refer to the regional and bilateral agreements that integrate intellectual property
and trade. At the regional level, many regional trade groups, such as the Asia-Pacific Economic
Cooperation, the Association of South-East Asian Nations, the North America Free Trade
Agreement and Mercosur cooperate to initiate the administration and setting of intellectual
property standards. At the bilateral level the U.S., in particular, has been using its superior
bargaining power to ratchet up standards of intellectual property protection in developing
countries. See: M. Blakeney, ‘The Role of Intellectual Property Law in Regional Commercial Unions
in Europe and Asia’ 16 (1998) Prometheus, 341–350. See also: Peter Drahos, 2001, ‘BITS and BIPs:
Bilateralism in Intellectual Property’, Journal of World Intellectual Property 4: 791–808.;Vivas_Eugui,
Regional and Bilateral Agreements and a TRIPs-Plus World: the Free Trade Area of the Americas (FTAA),
TRIPs Issues Papers No 1 (2003 QUNO/QIAP/ICTSD, Geneva).
621 The US, for example, had started to incorporate IP provisions in its bilateral investment treaties
(BITs) since the 1980s. See: Drahos 2003: 6.
622 Messner, Sophie (1997): “Implications of the TRIPs-Agreement under the GATT for Developing
Countries.” Diss. Wirtschaftsuniversität Wien., at 58, in Eric Habian, ‘Intellectual Property Rights
for
The
Rich
or
The
Poor?’,
at:
http://www.wuwien.ac.at/usr/h99a/h9950236/iprs/introduction.htm
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the right to health.623 In DCs, for example, some researches proved that the TRIPs
Agreement has failed to be implemented in DCs because of its incompatibility
with developing countries’ social, economic and cultural realities.624 The TRIPs
Agreement has been a real burden for the development of the DCs economies.625
For that reasons, it is necessary to redesign the intellectual property according to
the DCs characteristics, needs or interests. Otherwise, the laws will inevitably
continue to be ignored by the DCs’ people.626 Clearly, the above description has
indicated failure of TRIPs and the FTA Agreements as credible and appropriate
legal institutions (concerning their legal substance and structure) in developing
creativity, productivity and contributing to global welfare based on the principle
of social justice. The failure restates that the TRIPs and FTAs are more of a pitfall
rather than panacea for DCs in attaining the greatest benefit for the greatest
number of people.
2.6. Can Intellectual Property Law be dedicated to the Greatest Benefit for the
Greatest Number of People?
The strong domination of private interest in exploiting intellectual property
has sparked criticism and pessimism as to the role of the IP regime to contribute to
global welfare, the greatest benefit for the greatest number627 based on public
interest and humanistic principles. This is because the individual or private
interests are more expressed and embodied in the form of corporations’ profits.
The historical journey of the intellectual property regime shows the strong
The United Nations warns of Conflict between Intellectual Property Rights and Human Rights,
Institute for Agriculture and Trade Policy, USA, Commission of Human Rights, 17 August 2000, in
http://www.gene.ch/genet/2000/Aug/msg00028.html
624 In Indonesia, for example, due to those incompatibilities, Indonesian intellectual property became
more difficult to enforce. See: sub chapters: 3.2.2.1.1. – 3.2.2.1.3.
625 Some research shows that the implementation of the absolute exclusivity principle of intellectual
property law in DCs may have a a detrimental effect on DCs’ technological and economic
development, as the law increases the local cost of important technological products and further
inhibits local technological development. Further, most DCs, including Indonesia and other AsiaAfrican and Sub-Saharan Countries, have a relatively low economic standard of living and
accordingly do not have economic capabilities to buy authorised but expensive works. For
Indonesian case, see: Kusumadara, A., 2000, at ii, iii, and 260. For correlation between patent
protection and social cost, see also: Mazzoleni, R. and N. Richard R (1998), ‘The Benefits and Costs of
Strong Patent protection; A contribution to the Current Debate’, Elsevier, Research Policy, Vol. 27, at
273-284.
626 In this case, DCs need to design and to determine by themselves, through their government,
appropriate intellectual property laws based on the social and economic realities and cultural
values of their society as well as internal capabilities in information and technological
development.
627 As Correa (2000: 23) points out, due to the strict implementation of the TRIPs agreement,
developing countries suffer from welfare losses and developed countries could boost their exports.
A UN report suggests that negative short to medium-term effects may occur, e.g. increased product
prices and more difficult access to technologies. Therefore, governments in developing countries
have had to find a balance between the need to protect intellectual property and the requirement to
diffuse certain technologies in order to increase welfare (UN 1997: 7). See: Carlos M. Correa,
2000, ‘The Strengthening of IPRs in Developing Countries and Complementary Legislation,’ report
prepared for the Department of International Development (DFID), University of Buenos Aires,
October; Carlos M. Correa, 2000, Intellectual Property Rights, the WTO and Developing Countries: The
TRIPs Agreement and Policy Options, Third World Network, Penand, 2000.
623
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influence by and the domination of gigantic corporations to intervene in
intellectual property development, either at the substance or the structural level.
This corporate intervention has been reflected in protectionist appetites that can be
seen in the process of making international agreements concerning intellectual
property, their implementation, exploitation, and control628 and their impact on the
international and national level.629
Even though developed countries have protested that the increased
worldwide protection of IPRs would be a panacea for developing countries in
stimulating invention, innovation, investment (FDI) flows, technology transfer or
licensing technology, there is no hard evidence for this. A recent World Bank
publication on Intellectual Property and Development,630 shows that neither strong
IPR, nor bilateral investment or free trade agreements automatically yield an
increase in technology transfer and foreign direct investment (FDI).631 Figures
show that countries with weak protection or weak enforcement of IPR like Brazil
and China have been more successful in attracting FDI than many developing
countries that have made strong IPR central to their development strategy.632
Granstrand summarises and maintains that “the IPR system in general, and the
patent system in particular, has been neither necessary nor sufficient for technical
and/or economic progress at country and company level historically.”633
This phenomenon reminds us of the danger of Reichman’s protectionist appetites which stated
that there is ‘powerful industrial combinations that have successfully captured the legislative and
administrative exponents of trade and intellectual property policies…and where the interest of both
consumers and small or medium-sized innovators are held hostage to the political influence of
oligopolistic combinations that use intellectual property rights to expand market power’. See:
Reichman, J.H., Compliance with the TRIPS Agreement: Introduction to a Scholarly Debate, 29 VAND. J.
TRANSNT’L L. 363 (1996) at 17, 25.
629 Large U.S. multinationals in particular have proven to be the most effective in enrolling the
support of powerful states for their regulatory agendas. In the field of intellectual property, U.S.
multinationals in alliance with European companies pushed for the inclusion of an agreement on
intellectual property in the Uruguay Round of trade negotiations and then contributed a great deal
to the content of that agreement. See: John Braithwaite and Peter Drahos, Global Business Regulation,
Cambridge, Cambridge University Press, 2000, at 27; See also: Drahos, P. with John Braithwaite,
Information Feudalism, Earthscan, London, 2002; S.K. Sell, Private Power, Public Law, Cambridge
University Press, Cambridge, 2003.
630 Fink, Maskus, (eds.), 2005, Intellectual Property and Development – Lesson from Recent Economic
Research, New York, World Bank, Oxford University Press; See also: Braga, Fink, Sepulveda, 2000,
‘Intellectual Property Rights and Economic Development, World Bank Discussion Paper No. 412,
World Bank, Washington.
631 Correa, Carlos, 2004, Bilateral Investment Agreements: Agents of New Global Standards for the
Protection of Intellectual Property Rights?, GRAIN, at 3, available at: www.grain.org.
632 Brazil and China create high growth, large market economies with an increasingly competent
regulatory system by involving taxes, investment regulations, production incentives, trade policies
and even a hint of competition rules, not stricter their IP laws. The UN recorded that China attracts
the third largest amount of FDI in the world, behind the United States and the United Kingdom.
See: United Nations, World Investment Report 2005, New York. See also: Maskus, ‘The Role of
Intellectual Property Rights in Encouraging Foreign Direct Investment and Technology Transfer’, at
54, where examples cited comprise Sub-Saharan Africa and Eastern Europe.
633 Granstrand identifies plenty of accounts of cases where patents have played major as well as
minor roles in promoting and delaying or distorting technical progress. In addition, there are few,
if any, studies showing the impact of the patent system upon streams of innovations and the
opening up of new technological fields and industries. Inventors have consistently exploited the
patent system, perhaps surprisingly often, but its impact on technical progress is a question that
628
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Undeniably, the IPRs-related laws may only be considered appropriate for
developed countries, i.e. the US, EU, Japan, and not be for developing countries.634
At the national level, for example in Indonesia, since the beginning of the
1980s, the government has embarked upon intensive and extensive Indonesian
legal reform, particularly in the field of intellectual property laws. In this sense, the
government has introduced stricter intellectual property rules to create a
conducive atmosphere for improving the creativity and productivity of the
people635 and to attract foreign direct investment in Indonesia.636 Unfortunately,
there is no hard evidence that this policy is working.
For that reason, due to the failure to introduce and insert public interest and
humanistic values as meta principles in the IP regime, it is not likely that the IP
regime can be expected to contribute the greatest benefit for the greatest number of
people based on public interest and humanistic principles. Therefore, it is
necessary for developing countries to defend and to nurture their Development
Agenda637 in order to optimise the flexibility policy in implementing and
remains largely unanswered. See: Granstrand, O., 1999, The Economics and Management of
Intellectual Property: Towards Intellectual Capitalism, Edward Elgar, Cheltenham, UK, 1999, at
41, 44.
634 Abbott, F. M. (2006), ‘Intellectual Property Provisions of Bilateral and Regional Trade Agreement
in the Light of U.S. Federal Law’, International Centre for Trade and Sustainable Development, Issue
Paper No. 12, available at: http://www.ipronline.org/unctadictsd/description.htm
635 Promoting invention, innovation and productivity shows a genuine interest in the protection of
intellectual property, -copyright and patent-. See: A series of patent legislation, such as: Indonesian
Patent Act No. 6/1989 (Staatsblaad RI 1989 No. 39); Indonesian Patent Act No. 13/1997 on the
Amendment of the Indonesian Patent Act No. 6/1989 (Staatsblaad RI 1997 No. 30); Indonesian
Patent Act No. 14/2001 (Statsblaad RI 2001 No 109); and A series of copyright legislation:
Indonesian Copyright Act, No.6/1982 (Statsblaad RI 1982 No.15); Indonesian Copyright Act
No.7/1987 on Amendments to the Indonesian Copyright Act, No. 6/1982 (Staatsblaad RI 1987
No.42); Indonesian Copyright Act, No.12/1997 on Amendments to the Indonesian Copyright Act,
No. 6/1982 (Staatsblaad RI 1997 No.29); Indonesian Copyright Act, No.19/2002 . See also: Antons,
Christoph, “The Development of Intellectual Property Law in Indonesia: From Colonial to National
Law” (1991) 22 International Review of Industrial Property and Copyright Law at 374; Antons,
Christoph, “Intellectual Property Law in ASEAN Countries: A Survey” (1991) 13 EIPR, at 84
636 In addition to the consideration of Indonesian Copyright and Patent Acts, several key people, such
as Aberson Marle Sihalolo, a member of the Indonesian Parliament, Kayatmo, the Head Deputy of
the Indonesian Academy of Sciences (LIPI), and Ismail Saleh, the Minister for Justice, who were
involved in drafting a series of Patent Act have admitted that the Indonesian intellectual property
legislation has been introduced to attract foreign investors. In this respect, the Indonesian IP
legislation was motivated to accommodate foreign investors’ requirements and to provide them
with business security. See: Lepp, Alan W, “Intellectual Property Rights Regimes in Southeast Asia”
(1990) 6 Journal of Southeast Asia Business at 31; See also: “UU Paten Bisa Memberi Jaminan Para
Investor” (The Patent Act can Provide Security to Investors), KOMPAS, 19 June 1989; See also:
“Ditinjau dari Segi Inovasi, UU Hak Paten Belum Perlu” (From the Innovation Side, the Patent Act
is not Necessary), KOMPAS, 23 June 1989, at 6. See and link to Note 938.
637 The Development Agenda is one of the developing countries’ efforts to find flexibility in the
implementation of TRIPs obligations and to balance the monopoly of the intellectual property right
holder with the interests of third parties and of society as a whole. Kamperman notes two detailed
examples illustrating the Development Agenda's concerns: (i) the contentious issue of access to
essential medicine by means of compulsory licensing, which is still cornerstone of the WIPO
Development Agenda; (ii) the issue of how raised standards in copyright may negatively affect
follow-on investment and creativity in downstream markets. This demonstrates that there is a more
fundamental problem in international standard setting, namely that of raising IPR levels of
protection, while omitting to address the issue of user rights and competition concerns. It is clear
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interpreting the TRIPs Agreement.638 The flexibilities refer to ‘rational and humane
policy’, which should serve and meet the needs of developing nations when it
comes to public health policy, innovation and technology transfer.639
2.7. Evaluation
The limits of the creator and inventor doctrine can be seen from the
conceptual, policy and regulatory as well as the practical level. This is because they
contain a paradox and incoherent elements. For example, at the substantive level,
doctrine uses monopoly as its internal element to improve the creativity and
productivity of people as their objectives. This shows that there is no coherent
relationship between the objectives and the way they are implemented. It is
difficult to improve the creativity and productivity of people by using a monopoly
to block others from accessing knowledge resources. Ideally, creativity and
productivity could be improved by cooperation not by a monopoly. Through
monopoly rights, large corporations have an extremely wide degree of liberty to
control and to accumulate their interests. This problem, combined with the absence
of an ideal legal framework, as a result of the absence of a meta-norm in the IP
regime, which functions to limit the unrestricted exploitation of exclusive rights,
has opened up opportunities for many corporations to shift and even to
manipulate the ideal goal of exclusive rights.640 This practice has deviated from the
essence and the objective of granting exclusive rights, namely to provide
protection not only for personal rights but also public interests. Consequently, at
the policy and regulatory level, legislation is perceived as an instrument to pave
the private interests rather than the public interest.
Due to the strong capitalist influence and domination, the TRIPs
Agreement, which is the actual core infrastructure in the protection and
exploitation of intellectual property, has failed to limit the exercise of IT and to
accommodate and facilitate public interests and fundamental human rights. The
failure of the TRIPs Agreement to adequately reflect the fundamental nature of
public interest and indivisibility of all human rights has created tension and
that IPR protection should not be detrimental to follow-on investors and creators. This requires
careful definitions on the scope of protection provided by IPR, sensible fair use exceptions that
allow certain uses related to teaching, research and private use of protected materials and a
balanced compulsory licensing regime, making essential patents and protected works available to
competitors and follow-on creators against reasonable royalty rates. See: Proposal to Establish a
Development Agenda for WIPO: An Elaboration of Issues Raised in Document WO/GA/31/11,
WIPO document IIM/1/4/ of April 6, 2005, at 4.
638 A proposal submitted for discussion by the United Kingdom recognises the needs of developing
countries and points to the burdens associated with TRIPs implementation for these countries. It
indicates that there ought to be flexibility on the point of a clear opt out for developing countries to
implement and reform their IPR system at a pace which is in line with their rate of development.
See: WIPO document IIM/1/5 of April 7, 2005, available at www.wipo.int.
639 See: Sanders, A.K., 2005, “Development Agenda”, Note 517, at 6.
640 The content and scope of the creator and inventor doctrine at the substantive and structural levels,
opens up an opportunity for gigantic corporations to use and manipulate the creator and inventor
doctrine for facilitating and accelerating the accumulation of their private or economic interests. As
having noted that this problem is caused by the absence of an ideal and appropriate legal
framework to accommodate private and public interests, including fundamental human rights,
particularly the right to health, the right to food and the right to education, i.e. to enjoy the benefits
of scientific progress and its applications.
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conflict in the exploitation of intellectual rights. This is because corporations tend
to split or separate human rights and intellectual property rights by exaggerating
technical legal differences between IPR and human rights.641 This separation
makes the position of and the relationship between IP rights and human rights
unclear. Consequently, the expression of human rights under the TRIPs regulation
becomes blurred.642 This conflict has been aggravated by developed countries’, i.e.
the US, manoeuvring that force FTAs and even the Anti-Counterfeiting Trade
Agreement (ACTA)643 to be accepted by developing countries.
The implementation of those agreements not only threatens the balance
between individual and public interests, but it may also ignore several important
societal values, such as human dignity, morality, public interests, the social
function, human rights, equity, unity, and sustainability. The US tendency to
provide stronger patent protection through bilateral mechanisms, i.e. FTAs, and
ACTA, raises concerns worldwide due to its ability to hamper, rather than to
encourage, technological and economic progress in the participating countries. In
many areas of the technological development process, strong patent rights require
major economic costs and are counterproductive.644 Furthermore, TRIPs-Plus on
patent also means an increase in exclusivity for the patent holders to prolong their
legal monopoly to exploit their inventions. Moreover, the TRIPs-Plus also creates
an imbalance between the right to protect any intellectual efforts or scientific
productions,645 owned by the patent holder, and ‘the right of everyone to enjoy the
Ideally, in order to integrate and accommodate public and individual interests, the relationship
between IP rights and human rights should be non-reciprocally limitative: human rights should
limit IP law, whereas IP law should not necessarily limit human rights. In this respect, IP law must
be dedicated to defending and to promoting human rights enforcement.
642 This can be illustrated as follows: Firstly, the overall thrust of the TRIPs Agreement is believed to
promote invention, innovation and productivity through the provision of commercial incentives.
The various links with the subject-matter of human rights (the promotion of public health, food,
nutrition, and education) are generally expressed in terms of exceptions to the rule, rather than as
the guiding principles themselves, and are made subject to the provisions of the Agreement.
Secondly, even though the Agreement mentioned the need to balance rights with obligations, it
gives no guidance on how to achieve this balance. The Agreement only alludes to the responsibilities of IP, i.e. copyright and patent holders that should balance those rights in accordance with its
own objectives. Report of the High Commissioner of the Human Rights Commission, The Impact of the
Agreement on Trade-Related Aspects of Intellectual Prop. Rights on Human Rights, paras 20-28,
U.N.Doc.E/CN.4/Sub.2/2001/13
(2001)
available
at
http://www.unhchr.ch/Huridocda/Huridoca.nsf/(Symbol)/E.CN.4.SUB.2.2001.13.En (hereinafter U.N.CHR
Report), para 23.
643 The Anti-Counterfeiting Trade Agreement (ACTA) was initiated by the United States, the
European Commission, Japan, and Switzerland, those countries with the largest intellectual
property industries, to create a new global standard for intellectual property rights enforcement. In
the negotiation process, other countries invited to participate in ACTA are Canada, Australia,
Korea, Mexico and New Zealand. Noticeably absent from the ACTA negotiations are leaders from
developing countries who hold national policy priorities that differ from the international
intellectual property industry. This ACTA reflects that there are diametrical different interests and
visions
between
developed
and
developing
countries.
See:
http://trade.ec.europa.eu/doclib/docs/2008/october/tradoc_140836.11.08.pdf;
see
also:
https://www.ige.ch/fileadmin/user_upload/Juristische_Infos/e/transparency_paper.pdf;
644 Mazzoleni, R. and N. Richard R (1998), ‘The Benefits and Costs of Strong Patent protection; A
contribution to the Current Debate’, Elsevier, Research Policy, Vol. 27, at 273-284.
645 International Covenant on Economic, Social and Cultural Rights, Entry into force 3 January 1976,
Article 15 (c).
641
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benefit of scientific progress and its applications’,646 including any scientific
progress in the field of biology and pharmacy.
Therefore, it is necessary to elaborate and construct an appropriate and
workable regulatory model that may accommodate IPR and human rights to
guarantee the protection of individual and public interests. In this respect, we need
to create public interest and human rights-based good governance in the
utilisation of essential IT. At the operational level, it is necessary to appreciate
intellectual property as not only a means to guarantee the interests of right
holders, but also to develop economic development and welfare for the whole of
global society. In order to maintain a balance between incentives for invention,
innovation, consumers’ interests and public access to protected goods, any IPR
system must consider public interests and humanistic values as meta-values.
This could be manifested through theoretical and practical approaches. At
the theoretical level, for example, the measurement and classification of the
concept of public goods and private goods must not merely be based on technical
legal considerations, but also on non-legal technical considerations. In this respect,
we can measure the impact factor of IP exploitation on public interests and human
rights enforcement. For example, if the IP exploitation may threaten the public
interest and human rights, it must be categorised as public goods. However, if the
IP exploitation does not impact on public interest and human rights, it can be
placed within the realm of private goods. Thus, any IP exploitation that threats
fundamental human rights as stipulated in the UDHR, ECHR, ICCPR, the
Indonesian Constitution 1945 must be treated as public goods that cannot be
owned or controlled by private persons or corporations. Consequently, at the
practical level, if the IP exploitation may impact on public interests and human
rights, it can be constitutionalised.***

International Covenant on Economic, Social and Cultural Rights, Entry into force 3 January 1976,
Article 15 (b); See Also Indonesian Constitution of 1945 and its Second Amendment Article 28 C (1).

646
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CHAPTER III. LEGAL ANALYSIS OF THE IMPACT OF THE
CREATOR AND INVENTOR DOCTRINE ON THE INDONESIAN
INTELLECTUAL PROPERTY LAW REGIME
3.1. Introduction
This chapter analyses the anatomy of the impact of the creator and inventor
doctrine as well as its problem on the Indonesian intellectual property regime,
both at dogmatic (normative, legal) and practical layer. To visualise the problem
and its impact, it will focus on the historical development of the Indonesian
intellectual property regime including its substance, structure, and culture from
the colonial era to the period of reformation. This is important to show some
significant factors, mainly political and economic interests, underlying the failure
of the acceptance of intellectual property laws in Indonesia. In detail, this failure
will be viewed, both from a dogmatic (normative, legal) and a practical (cultural)
perspective. It will also discuss the impacts of the TRIPs Agreement, as an
international set of legal norms that embody the internationally accepted
intellectual property law regime, and possible impacts of TRIPs-Plus under a
bilateral agreement, i.e. US-Indonesia Free Trade Agreement (USIFTA).
This chapter argues that the TRIPs Agreement fails to work in Indonesia
because of incoherency with local culture,647 and Indonesia’s contemporary stage
of economic, scientific and technological development.648 In this sense, intellectual
property law that is constructed under the TRIPs Agreement was never genuinely
intended by the Indonesian government to provide a better and more suitable
domestic IP regime for improving the creativity and productivity of people, but it
was enforced merely due to pressure from interested parties649 in the Uruguay
Round. Consequently, the actual intellectual property laws are not only unable to
benefit and fulfil Indonesia’s interests, but they also obstruct and are detrimental
to technological and economic development in Indonesia. Before engaging into
further discussion, it is necessary to identify and discuss the anatomy of the
problems in further detail from a historical perspective.
3.2. Mapping the Problem of the Creator and Inventor Doctrine in Indonesia
As was elaborated in chapter 2, the unrestricted exploitation of exclusive
intellectual property rights and the the use of freedom of contract by a few gigantic
This culture is reflected in a value system, such as communalism, inclusivism, and spiritualism
which are embodied within public interest and social functions. In this case, copyright and patent
law have been ignored by within people, because they are perceived to be contrary to Indonesia’s
communal economic, political and social culture, which has historically emphasised the protection
of the public interest rather than individual or private interests. This issue will be elaborated upon
the following sections of this chapter.
648 Due to complicated internal problems concerning the national ability to enhance and create an
equitable stage of national development (economic, scientific and technological capabilities),
Indonesia cannot produce and develop internationally important and worthwile intellectual
products (copyright and patent) with a competitive value on the world market. See: Cristoph
Anton, Brenner-Beck, Afifah Kusumadara, Agus Sardjono, Cita Priapanjta. The detailed discussion
about this problem can be seen at the sections 3.2.2.1. and 3.2.2.2., of this dissertation.
649 These interest parties are US corporations. See: Drahos and Braithwaite, 1999, Information
Feudalism.
647
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corporations have raised some complex problems. The main issue in these
problems lies in the tension which is inherent in the clash between the public
interest and the individual right. In order to map the anatomy of these problems,
this sub-section classifies them into three layers: (i) undesired effects; (ii) structure
and substantive law; and (iii) philosophical stands.
Scheme 1. Anatomy of the Problem in Creator and Inventor Doctrine
Misappropriation
Over-exploitation
Accummulation

Tragedy of Commons (Hardin,
162 SCIENCE 1243 (1968) and
Anti-Commons (Heller, M., 111
HARV. L. REV. 3(1998).

Substance of Law

Structure of Law

Uncertainty, Complexity and
Scarcity in Global Resources

undesired
effects

Extinguished
Biodiversities,
Genetic Resource,
Climate Change

Core Problems

Root Cause: Philosophical
Stands

FREE WILL and
EXCLUSIVE RIGHTS
(Philosophical and
Conceptual Domain)

Firstly, undesired effects are impacts that have emerged from the unrestricted
exploitation of exclusive rights, combined with the principle of freedom of
contract, without an appropriate legal framework. Some problems such as the
incapability of people in many developing countries to access essential resources,
such as food, medicine, and basic education for sustaining their collective life,
inequality in distributing the benefits of intellectual products, accumulations of
growth yields to a few gigantic corporations, misappropriation, over-exploitation,
extinguished biodiversities, climate change, and so forth are examples of these
undesired effects. It can be seen as the threat of the tragedy of commons650 and the
tragedy of anti-commons.651 Various facts and data provide evidence of the serious
The tragedy of the commons was introduced by Garret Hardin to express the tendency to overuse
a seemingly endless resource that belongs equally to all. See: Garret Hardin, The Tragedy of the
Commons, 162 SCIENCE 1968. The tragedy of the commons may refer to scarcity which is caused by
many individuals or corporations maximising their gain or rights without considering the public
interest. For example, the uncontrolled exploitation and optimalization of natural resources has
brought about environmental crises, such as threats of scarcity in biodiversity and climate change.
It becomes a potential and serious threat to the sustanaibility of our collective life.
651 Heller defines anticommons as multiple owners who are endowed with the right to exclude others
from a scarce resource, and no one has an effective privilege of use. When there are too many
owners holding rights of exclusion, the resource is prone to underuse - a tragedy of the anti-commons.
For more on “the tragedy of anti-commons”, see: Michael A. Heller, “The Tragedy of the AntiCommons: Property in the Transition From Marx to Markets, 111 HARV. L. REV. 3 (1998). See also:
David, Paul A., 2000, ‘A Tragedy of the Public Knowledge ‘Commons’?: Global Science,
650
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threats caused by an unbalanced policy in managing and regulating information,
knowledge, technology and natural resources that bring about the disparities in
optimising IT and natural resources. Data on this disparity indicate that most IT
and its derivatives and other global resources are controlled by a few gigantic
corporations in developed countries.652 Some data show several causes of resource
piracy653 as well as misappropriation in the exploitation of IT. Misappropriation is
used to illustrate a condition whereby corporations or researchers (inventors or
creators) exploit public goods, such as information and technology, traditional
knowledge, cultural property, folklore, which are in the public domain. They
exploit them without the benefit being fairly shared. Several instances of
misappropriation have occurred in patent cases, such as Turmeric Patent, Ayahuasca
Patent, the Neem Tree Patent, Guaymi Patent, Aborigin Design (Milpurrurru).654
Secondly, the core problem refers to the substance655 and structure of the
law656, particularly in copyright, patent and contract law. At the substantive level,
Intellectual Property, and the Digital Technology Boomerang’, Stanford Institute for
Economic Policy Research, Stanford University, SIEPR Discussion Paper No.00-02; Onsrud,
H.J., 1998, “The Tragedy of the Information Commons”in Policy Issues Modern Cartography
(Elsevier Science), 1998, at 141-158.
652 Drahos and Braithwaite maintain that the expansion of intellectual property systems has enabled a
relatively small number of corporate players to amass huge intellectual property portfolios. See:
Drahos, P. and Braithwaite, J., 2003, Information Feudalism: Who Owns The Knowledge Economy?, The
New Press, New York, at 5. In recent years, we have witnessed exploitation research, development,
and a commercial interest in the biotechnology field. Since 1992, the number of biotech patents
granted has increased substantially, and the industry has more than tripled in size. At the end of
2000, 73 publicly traded genomics firms were collectively valued at $96 billion. See:
www.stanford.edu/class/siw198q/websites/genomics/slides-firms/Slide1.JPG. New biotech
drugs and vaccine approvals rose from two in 1982 to thirty-five in 2002. Until June 2007, the DNA
patent database recorded that more than 44,500 DNA-based patents were issued, covering purified
and cloned gene fragments and full-length genes, regulatory sequences, sequencing and diagnostic
methods, and many other inventions. See: DNA patent database, last updated, 26 July, available at:
http://dnapatents.georgetown.edu/, retrieved on 1 Ausgust 2007. Thus, nearly no other sector of
the economy as well as essential daily life of people depends as much on strong patent protection
or on the flow of information from academic science as pharmaceuticals and biotechnology. See:
Robert Mullan Cook-Deegan and Stephen J. Mccormack, “Intellectual Property: Patents, Secrecy,
and DNA”, http://www.sciencemag.org/cgi/content/full/sci;293/5528/217; National Academy
of Engineering, Time Horizons and Technology Investments (National Academy Press, Washington,
DC, 1992); http://books.nap.edu/catalog/1943.html.
653 For genetic resource piracy, Note 328.
654 See: David, R. Downes, “How Intellectual Property Could be a Tool to Protect Traditional
Knowledge,”Columbia Journal of International Law 25 (2000), at 278 – 280; Shayana Kadidal,
“Subject-matter Imperialism? Biodiversity, Foreign Prior Art and the Neem Patent Controversy”, 37
Idea Journal of Law and Technology 2, at 371-378; Darrel A. Posey and Graham Dutfield, Beyond
Intellectual Property: Toward Traditional Resource Rights for Indigenous Peoples and Local Communities,
International Development Research Centre, 1996, at 26; Anil K. Gupta, “The Role of Intellectual
Property Rights in the Sharing of Benefits Arising from the Use of Biological Resources and
Traditional Knowledge,” in www.wipo.int/tk/en/unep, retrieved, 18 March 2005.
655 The substance relates to the norms covering regulations, international conventions or agreements
(TRIPS), jurisprudence, and policies at a practical level, which may create a gap or disparity and a
difficulty in accessing IT and Natural Resources. Those norms (patents and contracts) have
provided maximum opportunities for a few gigantic corporations to exploit information,
technology, genetic resources, tradinional knowledge, and folklore.
656 The structure of the law relates to institutions which implement its substance, such as the WTO,
and governmental or non-governmental institutions, including corporations.
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the crux of the tension lies in the different characteristics of the existing norms
between developed and developing countries.657 Anup Shah, in ‘The WTO and
Free Trade’, notes a number of problems concerning TRIPs relating to the
weaknesses of its internal regulation658 to protect the public interest in the field of
health drugs and medicines, food, and the distribution of IT. The most
fundamental issue is that TRIPs has transformed the Western patent regime into a
global regime, where biotechnological inventions are concerned.659 The Supreme
Court’s decision in Diamond v Chakrabarty in 1980 and Congress’ enactment of the
Bayh Dole Act660 in the same year are illustrative in this respect. In Chakrabarty,
the Supreme Court held that a genetically enginereed bacterium was patentable
under article 101 of the Patent Act. This decision expanded patentable subjectmatter to include “anything under the sun that is made by man” regardless of its
status as living or non-living matter, and it effectively opened the door to
patenting discoveries in the field of biotechnology. Certainly, this approach
sparked the tension in implementing the actual international acknowledged patent
regime not only among developed countries661 but also between developed and
These characteristics can be seen from copyright, patent and contract laws. In the Western
tradition, they are likely to contain individualist, materialist, and exclusivist characteritics, which
have developed over the years and they reflect Western and developed countries` interests, while
most of the developing world tends to involve characteristics of communalism, spiritualism and
inclusivism. See further: Brierly, JEC, Section II in Major Legal Systems in the World Today, Steven and
Sons, London, 1978, at 24.
658 For the weaknesses of the TRIPs internal regulation, See: http://www.twnside.org.sg/title/
twr120a.htm. Retrieved on 15 March 2005. Many legal, economic schiolars, scientists, and
philosophers criticised the implementation and impact of the TRIPs Agrement, See: Drahos’s works
on intellectual property, Baghwati’s notes in his book In Defense of Globalization, Stiglitz’s comments
in his works Globalization and Its Discontent, ‘Prizes, Not Patent’, Chomsky’s notes on intellectual
property, Shiva’s works on intellectual property, and so forth. See also: Note 1035.
659 Clearly, this agreement is an open opportunity for the bio industry to control biological resources
and to commercialise the products deriving therefrom through patent law, using traditional
knowledge of indigenous communities and genetic material from the provider countries. See: Jerzy
Koopman, ‘Biotechnology, Patent Law and Piracy: Mirroring the Interests in Resources of Life and
Culture’, in Rao Narsimha, Law of Patents: Concepts and Cases, ICFAI University Press, at 78-79. See
also: www.wjcl.org/75/Art 75-7.
660 Essentially the Bayh-Dole Act allowed universities and small business to own patents in
inventions that they had developed with federal funds. This Act accelerates the synergy and
agressivity of US universities, research centers and hospitals hurrying to the patent office. In the
five years following Bayh-Dole these organizations increased their patent applications in the
human biological are by 300 percent. See: US Congress, Office of Technology Assesment, op.cit. 43,
in Drahos & Braithwaite 2002, at 163.
661 Monsanto v. Schmeiser was at times portrayed as part of the process of legally defining the bounds
of new biotechnologies, including genetic engineering and ownership of higher lifeforms. The case
was frequently connected with that of the so-called Harvard Mouse, where in 2002 the Supreme
Court had rejected a patent for a special breed of mouse developed for research by Harvard
University. It was a precedent-setting case in the right to own higher lifeforms, where the Canadian
ruling went against findings in the US and Europe, where the patent was upheld. The angle on
Monsanto v. Schmeiser was misleading, as the Supreme Court eventually took pains to point out, as
the case focused strictly on the application of existing patent law, and did not break new ground in
biotechnology areas. See: Monsanto Canada Inc. v. Schmeiser [2004] 1 S.C.R. 902, 2004 SCC 34; See
also:President & Fellows of Harvard College v. Canada (Commissioner of Patents), [2002] SCC 76 (the
Harvard
Mouse
case),
See
also:
“The
Harvard
Mouse
case:
developments
in
the
patentability
of
life
forms”,
available
at:
http://www.cba.org/cba/newsletters/ip-2003/ip2.aspx
657
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developing countries because of different values662 in validating patented subjectmatters.
At the structural level, problems are caused by the unrestricted application of
the freedom of contract and the insertion of “hard law”663 in the TRIPs Agreement
as the core characteristic of the TRIPs Agreement664 and its implementation, which
tends to serve and protect mainly the interest of capitalism665 in developed
countries. This can be seen in the clustering of technological knowledge in
developed countries. Mostly, it lies in the hands of multinational companies
(MNCs), which dominate research and development (R&D)666 and natural
resource exploitation667 activities worldwide. The impact of unequal information
and technology distribution including the failure of technology transfer from
developed to developing countries is largely felt in developing countries,
particularly in the field of public health and sanitation, food, malnutrition, and
The values, established by the social structure of a community covers, the existing norms, beliefs,
religion, and social, economic, cultural, demographic and even geographic condition of the related
community.
663 The TRIPs Agreement utilizes “hard law” in protecting intellectual property rights by higher
standards and greater emphasis on law enforcement. See: TRIPs Agreement, article 1, sections 1 - 8.
See also: Drahos, P., 1997, ‘Thinking Strategically about Intellectual Property Rights’ in
Telecommunications Policy, Vol.21, No.3, at 201.
664 The TRIPs Agreement, introduced in 1995 after intense corporate lobbying, lies at the heart of this
controversy. This is because, on the one hand, this international treaty determines rights over
intellectual property (IP), which includes patents, copyright and trademarks, trade secrets,
geographical indications, and industrial designs, and integrated circuits. One the other hand, this
treaty ignores and even does not recognise collective rights in genetic resources, traditional
knowledge and folklore products.
665 See: Eric Habian, ‘Intellectual Property Rights for The Rich or The Poor?’, at: http://www.wuwien.ac.at/usr/h99a/h9950236/iprs/introduction.htm
666 According to The Economist, the US pharmaceutical industry claims to lose $500 million a year in
India due to the country’s bad IPR protection. On the other hand, in 1998, the United States
received royalty payments of $36 billion. In view of this, stronger patent protection is mainly in the
interest of the industrialised countries. In 1990, only 4% of the world’s R&D expenditure came from
developing countries, which makes it clear who will benefit most from strengthened IPR regimes.
See: Correa, C. (2000): Intellectual Property Rights, the WTO and Developing Countries: The TRIPs
Agreement and Policy Options. London: Zed Books, at 5 See also: Archibugi, D. and Pietrobelli, C.,
‘The Globalisation of Technology and its Implications for Developing Countries: Windows of
Opportunity
or
Further
Burden?’,
at:
http://www.cid.harvard.edu/cidbiotech/events/archibugi_pietrobelli_ 280202.pdf.
667 Several gigantic corporations in Indonesia, for example Freeport McMoran, New Mont and Exxon
Mobil, that control and exploit most natural resources (oil and gold mining) in Indonesia have
attracted criticism. Their critics emphasise the need for renegotiating contracts in order to maintain
the balance, not only in terms of sharing benefit, but also in terms of environmental issues to
guarantee unity and sustainability. See: Hayyan ul Haq, Minyak dan Kemakmuran Rakyat (Oil and
the Greatest Benefit for People), KOMPAS, 8 March, 2006, http://www.kompas.co.id/kompascetak/0603/08/opini/2494219.htm; Hayyan ul Haq, Mengadili Kontrak Blok Cepu (Re-examining
the
Contract
of
Blok
Cepu),
14
March
2006,
http://www.republika.co.id/koran_detail.asp?id=239428&kat_id=16; Hayyan ul Haq, Mencari
Solusi
untuk
Freeport,
(Creating
Solution
for
Freeport),
22
March
2006,
http://kontak.club.fr/Sekitar%20masalah%20Freeport%20di%20Papua.htm; Thomas Bustomi,
Konflik Freeport: Sebuah Ketidak –Adilan, (Freeport Conflict: An Unjustice), PIKIRAN RAKYAT, 21
March 2006; “Freeport: Kesalahan Kontrak Karya Harus Ditanggung Bersama” (Freeport: Mistakes
in
Work
Contracts
should
entail
Collective
Responsibility),
http://kontak.club.fr/Sekitar%20masalah%20Freeport%20di%20Papua.htm
662
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education.668 Moreover, bureaucratic capitalists (a collaboration between
institutions with a legal structure and corporations) have used the instrument of
freedom of contract to exploit natural resources.669 This has become possible
because the Indonesian contract law system is not supported by comprehensive
complementary protective legislation.670
Various loopholes are used by
multinational corporations (MNC’s) to manipulate contract law so as to exploit
natural resources. Freedom of contract had been used by these parties as a major
instrument to exploit Indonesian natural resources. This manipulation resulted in
habitat loss, degradation, and fragmentation, over-exploitation671, and secondary
extinction.672
Thirdly, the root cause of the indicated problems can be found in the
philosophical domain,673 which validates the exclusive right principle and the
freedom of contract. Clearly, even though the exclusive right principle and
contract play a significant role in accelerating industry and trade development
towards economic progress,674 it also contains potential threats that may widen the
gap between developed and developing countries in optimising information,
knowledge, technology and natural resources (biodiversity, genetic resources). In
order to fight these threats, it is necessary to link the creator and inventor doctrine
and freedom of contract with communal values, such as public interest, social

See:’ WTO Deal Paves Way for More Important Negotiations’, September 11, 2003, at:
http://freedomtotrade.org/page.php
669 Barber, Jhonson et.al. describe the “bureaucratic capitalists”as political and bureaucratic power
holders within the central, provincial and local bureaucracy and military apparatus who formed
partnerships with private business interests creating networks of social power and interest,
supporting illegal logging, and other lucrative activities at odds with State policies protecting
biodiversity. See: Barber, C. V., N. C. Johnson, et al. (1994). Breaking the Logjam: Obstacles to Forest
Policy Reform in Indonesia and the United States, World Resources Institute, at 70-73.
670 Based on the Indonesian Civil Code, Art.1320, the validity of a contract should be based on: (i) the
free will of the parties; (ii) legal capacity to conclude a contract; (iii) a definitive object or matter;
(iv) a legally valid cause. Other requirements for the validity of contracts are regulated under Art.
1321: A contract should not entail: (i) coercion; (ii) fraud; (iii) negligence. Consequently, the validity
of contracts in Indonesia is only based on legal formalistic requirements. As long as the contracting
parties can fulfil these requirements, they can do anything based on the agreed stipulated clausules
in a contract. This contract regime has failed to control and to anticipate or to manage the risk
inherent in contracts, particularly post-contractual situations or longitudinal (long-term) contracts.
671 Many species of animals have been hunted to local extinction in order to supply medicinal and
specialist food markets in Asia; Rapid developments in recent decades have been fuelled and
funded by non-sustainable uses of natural resources; Millions of increasingly impoverished coastal
dwellers, rural villagers, and poor communities contribute to the over-exploitation of animals,
plants, fresh water and marine fisheries in their search for subsistence.
672 The secondary extinction is caused by the fact that the primary ecosystems of the species have
been extinguished. Some consequences of this tragedy are: many species dependent on lowland
forests are on the verge of extinction; only a tiny number of species are the focus of monitoring
programmes; an additional factor likely to have an increasing impact in the future is climate
change; already the effects of global warming are being reflected in coral reef dying out. See:
Bappenas RI, 2004.
673 It refers to regulations or legislation related to patents and contracts. It includes philosophy,
concepts, perceptions, definitions, principles, the norms which exist and develop in society, and
which are embodied in patent and contract regulations.
674 See: Robert M. Sherwood, 1990, Intellectual Property and Economic Development, Westview Special
Studies in Science, Technology and Public Policy, Westview Press, at 28-37.
668
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function, human rights, unity and sustainability principles.675 Admittedly, due to
the complexity of the problems, creating an ideal implementation of the creator
and inventor doctrine by integrating communal values is a difficult task.
Therefore, it is important to understand those communal values. In the following
sections, within the framework of section 3.2., I will provide more detailed
information on some external and internal factors that should have an influence on
the Indonesian intellectual property system.
3.2.1. External Influences on Indonesian Intellectual Property Law
This section discusses some external factors that influence the Indonesian
intellectual property system. Most of the discussion on the external factors will be
concentrated on the TRIPs Agreement and various bilateral agreements,
predominantly the United States-Indonesia Free Tade Area (USIFTA). The debate
concerning the legal protection of the public interest and social function of IT,
Indonesian indigenous knowledge (traditional knowledge), culture (folklore),
natural resources (biodiversity and genetic resources) and intellectual property
takes place in several contexts: legal, political, economic and cultural.676
These external factors, such as bilateral negotiation, free trade negotiation,
particularly the TRIPs Agreement have an impact on Indonesians, particularly
indigenous peoples that tend to use Adat and Islamic laws as the main guideline
on how to think, to behave and to act in their daily lives. This section argues that
Adat and Islam would not, by themselves, generate intellectual property laws.
Indonesian copyright and patent laws are introduced in reaction to the pressures
of the global capitalist economy. Hence, the successful implementation of TRIPscompliant laws has been very difficult,677 and remains incomplete (especially as
See: WIPO Panel Discussion, 9 November 1998 on Intllectual Property and Human Rights. In
Indonesia, those universal concepts are relevant to the Indonesian value system such as
communalism, inclusivism and spiritualism. These characteristics form the basis of the philosophy
of Pancasila, as the positive law grand norm that emphasise the public interest and social function
as meta-values. Therefore, it is relevant to re-examine the concept of the implementation and
impact of exclusivity in patent and contract law by referring to those meta-values. This is important
to provide more equal and just access for Indonesians to information, knowledge, technology and
biodiversities, as well as to maintain sustainable collective life.
676 The discussion of external and internal influences refers to intellectual property transplantations
into Indonesia. Its analysis is prefaced on viewing law reform "from society into the legal system,
and out of the legal system into society". For law reformers, this means not only reviewing legal
texts and scholarly writings, but also surveying the way institutions function, the behaviour of
those practising the law, and those subject to the law's application. See: Lawrence M. Friedman, Is
there a Modern Legal Culture?, 7 RATIO JURIS 117, 118 (1994). Therefore, legislators, legal
professionals and scholars have asserted that it is imperative not just to look at the text of the law,
but also to look at the context of the law.
677 This is because the origins of the existing intellectual property regime in Indonesia can be traced to
Western countries, dating back to the era of the English stationers’ monopoly in the fifteenth
century and the Venetian inventor’s monopoly that was granted in the 13th century. See:
Granstrand, O., 1999, The Economics and Management of Intellectual Property: Towards Intellectual
Capitalism. It is undeniable that Indonesia and Western countries have profoundly different
economic interests and cultural values. The type of regime envisioned by the new global system of
intellectual property protection is not in fact socially optimal for Indonesia at this time. These
factors contribute greatly to the difficulty of enforcing intellectual property laws in Indonesia. This
factor contributes to the denial of any rationale for the protection of intellectual property rights,
acknowledged in many Western countries. These rationales are classically based on moral
675
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regards the United States Trade Representative (USTR)’s continuing demands and
the United Stated–Indonesia Free Trade Agreement (USIFTA Agreement). This
section will focus on foreign political power and economic interests as the main
reasons for the failure678 of the implementation of the TRIPs Agreement in
Indonesia.
Theoretically, political cannot be separated from economic or property
679
issues, because property may reflect political power and economic interests.680
From time to time, the term “political” has been used to express the economic
interests of the industrial sector in the Western countries, particularly in the U.S.
For instance, the foreign policy of the Western countries that campaign for the
importance of globalization681, free trade or trade liberalisation aims obviously to
express and expand their economic interests.682

considerations that recognise the owners of intellectual property works as having a natural right to
what they create against “free riders” and also based on economic reasoning that gives the
commercial value of creative works to those who invest, prepare, and develop it. This consideration
is also adopted in the United Nations’ Universal Declaration of Human Rights, Article 27(2):
“Everyone has the right to the protection of the moral and material interests resulting from any
scientific, literary or artistic production of which he is the author”. While Article 27(1) states that:
“Everyone has the right freely to participate in the cultural life of the community, to enjoy the arts
and to share in scientific advancement and its benefits”. See: Drahos, P., A Philosophy of Intellectual
Property (1996), at 13, 14, 22-28.
678 The failure is indicated by the ineffective implementation of the TRIPs agreement. A lot of
copyright and patent infringements in Indonesia reflect the low of legal awareness of society to
appreciate intellectual property works. In addition, the nation cannot use the intellectual products
as main instrument to improve their economic growth.
679 Western philosophers since Plato have recognized the importance of property in structuring
political society. Such influential thinkers as Aristotle, Machiavelli, Hobbes, and Rousseau
emphasized the close relationship between property ownership and governing power.
680 For discussions on how notable Western political philosophers have dealt with the problem
of private property and political power. See: Plato’s Republic, Aristotle’s The Politics,
Machiavelli’s The Prince, Hobbes’ Leviathan, and Rosseau’s Social Contract.
681 Globalization is defined as a process by which regional economies, societies, and cultures have
become integrated through a global network of communication, transportation and trade. Naisbitt
used this term to describe a situation where people are trading across state boundaries. For
instance, in 1988, the United State agreeed to abolish all trade barries. In 1992, Europe
established the European Economic Community. In 1988, Australia and New Zeland agreed
on free trade area. In 2003, Indonesia became involved in the APEC. See: John Naisbit and
Patricia Aburdune, 1990, Megatrend, at 9-12. Therefore, this term is frequently used to refer the
integration of national economies into the international economy through trade, foreign direct
investment, capital flows, migration and the spread of technology. See: Bhagwati, Jagdish, 2004, In
Defense of Globalization, Oxford University Press, Oxford, New York in Wikipedia, available at:
http://en.wikipedia.org/wiki/Globalization; Holm and Sorensen define globalisation as the
intensification of economic, political, social and cultural relations accross borders. See: Hans
Henrik Holm and George Sorensen, 1995, Whose World Order?: Uneven Globalization and the
End of the Cold War, Westview Press, at 1; Drahos classified this term into: (i) the globalisation
of firms; (ii) the globalisation of markets; (iii) the globalisation of regulation. See: Drahos, P.
and Braithwaite, J., 2000, Global Business Regulation, Cambridge University Press, at 8.
682 The free trade liberalization and the export-oriented development regime demanded by global
capital and driven by the international financial institutions (IFIs), such as World Bank and
International Monetary Fund (IMF), have been campaigned and created by the 1947 Bretton Woods
Agreement. See: Paul Havemann, 2001, “Human Rights: Trade, Globalization and Governance,
Indigenous Rights in the Commonwealth”, Paper at South Pacific Regional Expert Meeting, Raffles
Gateway Hotel Nadi, Fiji Islands, 15th - 16th October 2001.
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In fact, free trade has been embodied into various international trade
principles that have been practiced since the 12th century. The spirit of free trade
has been evolved from time to time and constructed into international free trade
principles under the Bretton Woods Conference in 1944. Many of such
international trade principles, not only fail to reflect the aspiration of developing
countries, but have also given rise to a conflict of interest regarding its
implementation in developing countries. During the last three decades, conflicts of
economic interests between developed and developing countries have lead to
trade problems stemming from the different perspectives and views of those
countries.683 The efforts of developed countries to strengthen the international
trade principles have sparked a strong reaction from developing countries to
change traditional principles of international trade.684
In the conflict of economic interests between developed and developing
countries, a major problem are the activities of Transnational Corporations (TNCs)
or Multinational Corporations (MNCs),685 which have existed since the colonial
era. In recent developments, the MNCs’ actions threaten the very sovereignity of
developing countries.686 For example, some MNCs are frequently trying to impose
certain regulations on developing countries. A MNC may even influence
international institutions, to impose sanctions (cross-retaliation) on the
government of a developing country. In addition, MNCs can force governments to

Developing countries argue that the existing international trade principles such as most favoured
nation and cross-retaliation are created by developed countries. Those principles only benefit
industrial sectors from developed countries. Therefore, developing countries try to offer and
introduce preferential treatment, differential treatment, non-reciprosity, enabling clauses which are efforts
to reconstruct international trade principles in international law. See: Hikmahanto Juwana, ‘Hukum
Internasional dalam Konflik Kepentingan Ekonomi Negara Berkembang dan Negara maju’ in
Hukum Online, 24/11/01. This article was presented at the oration of Hikmahanto Juwana as
Professor of Law at the Indonesian University, in Jakarta, 10 November 2001. Retrieved: 15
November 2005.
684 For most developing countries that are struggling to improve their economic growth, trade
liberalisation or free trade is a serious threat to their sustainability. Therefore, in the first United
Nations Conference on Trade and Development (UNCTAD) in 1964, the developing countries
emphasised the importance of preferential treatment and non-reciprosity principles to guarantee
the economic sustainability of developing countries.
685 Multinational Companies (MNCs) are enterprises that own global networking, covers production,
sales and other revenue-generating assets in a number of countries. See: Pass C., Lowes B. and
Davies L. (1993), at 365.
686 Gilpin described the strong role of Multinational Corporations in global dynamics that use their
capital to gain economic and political power. See: Gilpin, R., 1975, U.S. Power and the
Multinational Corporation: The Political Economy of Foreign Direct Investment (The Political
economy of international relations series), Basic Books; See also: Gilpin, R., 2001, Global Political
Economy: Understanding the International Economic Order, Princeton University Press, New Jersey. In
the last few decades, multinational corporations have been increasingly seen as being excessively
large and powerful, and as having dramatically increased in size and power. This fact has led to the
view that MNCs may threaten the democratic institutions of nation-states and pervert the social
and cultural fabric of countries. Anderson and Cavanagh observed that among the 100 biggest
“economies” in the world, 51 are corporations and only 49 are countries. This number explicitly
demonstrates that large corporations are now larger than the average nation-state in term of GDP.
See: Anderson, Sarah, and John Cavanagh, The Rise of Corporate Global Power, Institute for Policy
Studies, Dec. 2000.
683
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strengthen their interest in an international forum, such as the establishment of an
international agreement.687
Against this background, this section argues that the Indonesian
government’s willingness to provide copyright and patent protection was not
based on a genuine commitment of the Indonesian government to protect national
interests, but merely to avoid trade sanctions by Western countries, mainly by US
industries.688 To prove that argument, I will discuss the influence of foreign
political power and economic interests as driving forces of Indonesia’s policy in
IPR to establish TRIPs compliance. To see and understand this, it is necessary to
elaborate and classify this policy –foreign political power and economic interestsfrom a historical perspective (the diachronic method) during several eras: (i) the
colonial era; (ii) the independence and the old order era; (iv) the new order era;
and (v) the reformation era.
3.2.1.1. Colonial Era
The historical development of the IPR regime in Indonesia shows the strong
influence of foreign political689 and economic interests leading to the forced
introduction of legal transplantation models that are not familiar to Indonesian
domestic law.690 In Indonesia, the colonial legal system is considered to be a blunt
and brutal instrument in the arsenal of colonial rule,691 intellectual property being
International agreement can be classified in three categories: (i) for protecting MNCs from any
damaging action or policy of developing countries; (ii) for protecting any product, i.e. intellectual
property products of MNCs; and (iii) for providing remedies for any conflict between MNCs and
the governments of developing countries.
688 In this case, TRIPs and the US-led BFTAs tend to ignore the development interest of the
developing countries, and undermine the interest of the poor. Ironically, Abbott’s study also found
that the US public interest is also undermined because the signing of the BFTAs are generally
influenced by industrial groups. See: Abbott, F. M. (2006), ‘Intellectual Property Provisions of
Bilateral and Regional Trade Agreements in the Light of U.S. Federal Law’, International Centre for
Trade
and
Sustainable
Development,
Issue
Paper
No.
12,
available
atline
at:
http://www.ipronline.org/unctadictsd/description.htm
689 The political context of the implementation of IP laws has an implication in determining whether
or not they are successfully implemented. If change is perceived as being forced from outside
sources and not possessing domestic benefit or legitimacy, the laws are unlikely to be implemented
successfully. See: Mary Hiscock, Remodelling Asian Laws, in Tim Lindsey, ed., Indonesia: Bankruptcy,
Law Reform & the Commercial Court, 2000, at 40; See also: Lindsey, T.C., ‘Legal Infrastructure and
Governance Reform in Post-Crisis Asia: The Case of Indonesia’, Asian-Pacific Economic Literature,
Vol. 18, No. 1, May 2004, at 12-40.
690 Legal transplants can be motivated by either internal domestic requirements, or, as has been
common in Asia, the changes may be instituted after outside pressure has been exerted. They are
often unsuccessful if external forces, such as international institutions, assume certain institutional,
cultural, or political realities that in fact are not present or properly developed; therefore, these laws
are often simply ignored or rejected. See: Mary Hiscock, Changing Patterns of Regional Law Making in
Southeast Asia, 5 AUSTL. J. CORP. L. 364 (1995); See also: Gary Goodpaster, The Rule of Law, Economic
Development and Indonesia, in Tim Lindsey, ed., INDONESIA: LAW AND SOCIETY, at 21-24.
691 The history of colonisation in Indonesia can be seen in the Portuguese, Dutch, the English, and
Japanese eras. It is interesting to note Tuney’s illustration of the impact of colonisation on the rights
of indigenous peoples. He maintains that colonial legal systems alienated indigenous peoples. The
imposed legal systems were used as instruments to impose alien rule, thereby justifying the
behaviour of the Europeans powers in question. The implications were to be seen in the treatment
and dispossession of indigenous peoples, claims to sovereignty, the ownership of land, the fruits of
the land and cultural property. The legal claims to sovereignty over the lands of indigenous
687
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a body of law which is a product of the processes of the cultural infrastructure of
the European colonial powers692 and the industrial tradition.693 In its slip stream,
the modern global commercial culture has brought about the deculturalisation of
traditional knowledge, customs, rituals and folklore in order to streamline them
for mass consumption.694 The commercial rationale of intellectual property
protection will often be inappropriate for the cultural, spiritual and aesthetic
values of indigenous peoples,695 such as Indonesians.
In the colonial era, the first intellectual property law was introduced in
Indonesia by the Dutch colonial government in 1844.696 However, after strong
opposition against the protection of intellectual property in the Netherlands itself,

peoples were clear and compelling to most Europeans lawyers and theologians. See: Bartolome' de
Las Casas,"Aqui Se Contienten Treinta Proposiciones Muy Juridicas," e.g. De victoria, De indis et de
Iure Belli Relectiones", Culture and Belief in Europe 1450-1600, Englander, Norman, O'day and
Owens eds, 1990, at 324-331, in Tuney, "E.U.,I.P., Indigenous Peoples and Digital Age: Intersecting
Circles?, EIPR, Issue 9, September, 1998, at 337.
692 See: Doris Estelle Long, 1998, ‘The Impact of Foreign Investment on indigenous Culture: An
Intellectual Property Perspective”, (1998) 23 North Carolina Journal of International Law & Commercial
Regulation, at 247; Drahoss sees that the globalization of intellectual property is part of a familiar
colonial phenomenon. See also: Drahos, P., 2003, ”The Injustice of Intellectual Property” Digital
Ecology,
11
December
2003,
available
at:
available
at:
http://worldinformation.org/wio/readme/992006691/1078414261; See also: Okediji, 2003, ‘International
Relations of Intellectual Property’, Note 554.
693 See: J.W. Githaiga, 1998, ’Intellectual Property Law and the Protection of Indigenous Folklore and
Knowledge’, in http://www.murdoch.edu.au/elaw/issues/v5n2/githaiga52_body.html., at 3.
694 For example, the traditions of the Maorii in New Zeland, the native Hawaiians and Americans in
the United States, and certain indigenous cultures of Latin America have become so
commercialised that their cultural and religious significance has virtually been erased from public
memory. See: Doris Estelle Long, 1998, ‘The Impact of Foreign Investment on indigenous Culture:
An Intellectual Property Perspective, (1998) 23 North Carolina Journal of International Law &
Commercial Regulation 229, at 243. In Indonesia, Jhamtani and Setiawan have identified that, up to
November 2000, some 20-30 patent applications were filed for transgenic plants and the DNA of
plants, mostly by private companies. Many patents on Indonesian innovation have been granted
abroad. According to the Ministry of Trade, a number of traditional innovations have been
patented outside Indonesia, such as batik design in the Netherlands, and rattan furniture design
from Cirebon in the US. See: Hira Jhamtani and Bonie Setiawan, 2002, ‘Doha Agenda: The Death of
Development in Indonesia?’, at: http://www.infid.be/pdf. Retrieved on: 6 January 2006.
Concerning this point, the modern intellectual property regime has facilitated and reinforced a
process of economic exploitation and erosion of indigenous peoples’ knowledge and cultures.
695 M. Blakeney, 1995, ‘Protecting Expressions of Australian Aboriginal Folklore under Copyright
Law, EIPR, vol. 17, issue 9, September 1995, at 445.
696 This law was governed by a “law concerning the conferring of exclusive rights to inventions,
introductions and improvements of objects of art and people’s diligence” (Reglement op het verlenen
van uitsluitende regten op uitvindingen, invoeringen en verbeteringen van voorwerpen van kunst en
volksvlijt), which had already been introduced in the Netherlands in 1817. The exclusive rights
comprised of privileges granted by the King of the Netherlands. See: Staatsblad van NederlandschIndie (State Gazette of the Netherlands East Indies) 1844, No. 28. The 1817 Dutch patent law did not
require a disclosure of the details of patents. It allowed the patenting of imported inventions. It
nullified national patents of inventions that acquired foreign patents. And there was no penalty on
others using patented products without permission as far as it was for their own business. See:
Schiff, E., 1971, Industrialisation without National Patents – the Netherlands, 1869-1912 and Switzerland,
1850-1907, Princeton, Princeton University Press, at 19-20. See also: Christine MacLeods, “The Patent
Controversy in the XIX Century.
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the Duth government abolished its 1817 Patent Act in 1869.697 One year later, in
1870, the Netherlands East Indies followed the Netherlands’ intellectual property
policy in abolishing its intellectual property law.698 Then, in 1884, the Netherlands
government reintroduced its intellectual property law and so did the colonial
government in the Netherlands East Indies.699 Subsequent to this policy, there was
a flurry of legislative activity over the next two decades, particularly after the
Netherlands East Indies became a member country of the Paris Convention for the
Protection of Industrial Property in 1888.700 In 1911, the Dutch Patent Act (Octrooiwet
1911) was introduced in the Netherlands East Indies.701 The Patent Act 1911702 was
followed by the Dutch Copyright Act in 1912 (Auterswet 1912).703 In 1914, the

This abolishment was influenced by the widespread anti-patent movements in Europe at the time.
This movement led by free-trade economists, condemned patents as being no different from other
monopolistic practices. In this case, patent was deemed politically-created monopolies inconsistent
with its free-market principles – a position that seems to elude most of today’s free market
economists–. See: Schiff, E. 1971. Industrialisation without National Patents – the Netherlands, 1869-1912
and Switzerland, 1850-1907, Princeton University Press; See also: Antons, Christoph, “The
Development of Intellectual Property Law in Indonesia: From Colonial to National Law” (1991) 22
International Review of Industrial Property and Copyright Law at 361-362; Twinomukunzi, Charles,
“The International Patent System - a Third World Perspective” (1982) 22 Indian Journal of
International Law 31, at 44-45 as cited in Brenner-Beck, Dru, “Do As I Say, Not As I Did” (1992) 11
UCLA Pacific Basin Law Journal 84, at 90.
698 See: Antons, Christoph, “The Development of Intellectual Property Law in Indonesia: From
Colonial to National Law” (1991) 22 International Review of Industrial Property and Copyright Law at
361-362
699 It is interesting to note that the introduction of intellectual property in the Netherlands is largely a
result of international pressure. During this time without a domestic patent regime, the Dutch used
foreign patents without paying royalties to the holders of patent rights in other countries. This
historical precedent clearly shows the principle that the existence of intellectual property laws
strongly relates to the internal policy and particular needs of a nation and that nations manipulate
their patent regimes in accordance with their individual national economic objectives. See:
Twinomukunzi, Charles, “The International Patent System - a Third World Perspective” (1982) 22
Indian Journal of International Law at 44-45 as cited in Brenner-Beck, Dru, (1992) 11 UCLA Pacific
Basin Law Journal at 90.
700 Staatsblad van Nederlandsch-Indie 1888 No. 187/188; See also: Antons, Christoph, “Indonesian
Intellectual Property Law in Context” in Taylor, Veronica (ed.), Asian Laws through Australian Eyes,
LBC Information Services, Sydney, 1997, at 402
701 This law is based on the Dutch government’s policy that enacted the Octrooiwet 1910 (S. No. 33 yis.
S 11-33, S 22-54). The Act granted patent protection for a period of fifteen years. Previously, the
colonial government had ratified the Paris Convention for the Protection of Industrial Property that
made the Netherlands East Indies a member country since 1888. Based on this Patent Act, the
“Patent Council” (Octrooiraad), as part of the “Office for Industrial Property” (Bureau voor den
Industrieelen Eigendom) in The Hague, was authorised to issue patents. A branch of the Octrooiraad
was established in Batavia (the capital city of the Netherlands East Indies) as part of the “Auxiliary
Office for Industrial Property” (Hulpbureau voor den Industrieelen Eigendom). See: Antons, Christoph,
“Indonesian Intellectual Property Law in Context” in Taylor, Veronica (ed.), Asian Laws through
Australian Eyes, LBC Information Services, Sydney, 1997, at 402; See also: Antons, Christoph, “The
Development of Intellectual Property Law in Indonesia: From Colonial to National Law” (1991) 22
International Review of Industrial Property and Copyright Law at 363
702 Staatsblad van Nederlandsch-Indie 1911 No. 136
703 Staatsblad van Nederlandsch-Indie 1912 No. 600; See also:Antons, Christoph, “Indonesian
Intellectual Property Law in Context” in Taylor, Veronica (ed.), Asian Laws through Australian Eyes,
LBC Information Services, Sydney, 1997, at 402
697
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Netherlands East Indies joined the Berne Convention for the Protection of Literary and
Artistic Works.704
Then, after independence, the Patent Act was expressly and specifically
abolished by the Indonesian government at the beginning of the 1950s.705
However, even though the Indonesian government had abolished the Dutch
Patent Act, it maintained Indonesia’s membership of the Paris Convention for the
Protection of Industrial Property.706 The renunciation of this act was the result of the
assumption that its enforcement could give rise to a direct conflict with Indonesia’s
sovereignty.707
Accordingly, new legislation to replace the Dutch Patent Act was drafted on
several occasions, in 1955 and 1965708, but the government was unwilling to enact a
new Patent Act.709 Regarding copyright, even if the colonial Copyright Act 1912

Unfortunately, the laws were not known to or enforced against most Indonesians. This was
because of the law segregation policy imposed by the Dutch colonial government. Pursuant to the
Constitution of the Netherlands East Indies, the civil law applicable to Indonesian natives was Adat
that did not recognise intellectual property rights. Clearly, the Dutch colonial government enacted
intellectual property laws which were unenforceable for native Indonesians. Consequently, the
Patent Act 1911, the Copyright Act 1912, and the Trademark Act 1913 did not apply to Indonesians.
Staatsblad van Nederlandsch-Indie 1914 No. 797; Indische Statsregeling 131; See also: Daniel S. Lev
on the Legal Discrimination; Antons, Christoph, “Indonesian Intellectual Property Law in Context”
in Taylor, Veronica (ed.), Asian Laws through Australian Eyes, LBC Information Services, Sydney,
1997, at 402.
705 Clearly, before the declaration of independence in 1945, Indonesia had an externally imposed and
administered (colonial) patent law, but after independence this was rejected as a colonial
imposition. For example, the Patent Act 1910 was regarded as being in conflict with Indonesia’s
sovereignty because it required substantial examination of patents to be conducted in the “Patent
Council” (Octrooiraad) in the Netherlands. The Act also determined that the Patent Office in Jakarta
was only a branch of the Octrooiraad that could not itself issue patents. See also: Antons, Christoph,
“The Development of Intellectual Property Law in Indonesia: From Colonial to National Law”
(1991) 22 International Review of Industrial Property and Copyright Law at 366; Djumhana, Muhamad
and Djubaedillah, Hak Milik Intelektual (Sejarah, Teori dan Prakteknya di Indonesia) (Intellectual
Property: History, Theory and Practice in Indonesia), Citra Aditya, Bandung, Indonesia, 1993, at 80
706 Based on Article II of the Transitional Provisions of the Indonesian Constitution 1945, the
Indonesian government and the Supreme Court declared that Indonesia was bound by the London
Revision of the Paris Convention of 1934. On 24 November 1950, the Swiss Federal Council issued a
circular letter which contained a declaration by the Indonesian Foreign Department that considered
that Indonesia was bound by the London Revision of the Paris Convention and the Hague Agreement
concerning industrial designs and by the Agreement of Neuchatel concerning the restoration of rights
to industrial property after the Second World War. See: “Circulaire du Conseil federal suisse
(Departement politique federa) concernant la situation de la Republique des Etats-Unis d’Indonesie
a l’egard de certains actes de l’Union”, (1950) 66 La Propriete Industrielle at 222 as cited in Antons,
Christoph, “The Development of Intellectual Property Law in Indonesia: From Colonial to National
Law” (1991) 22 International Review of Industrial Property and Copyright Law at 367. See also: Note 748.
707 This is because the Act provided that while patents were registered in Jakarta, their substantial
examination had to be filed at the patent office (Octrooiraad) in the Netherlands. See: Djumhana,
Muhamad and Djubaedillah, 1993, at 80; See also: Antons, Christoph, Intellectual Property Law
Reform in Indonesia, Paper presented at “Indonesian Law: The First 50 Years” a Conference held at
the Asian Law Centre, the University of Melbourne, 28 September 1995, at 1.
708 Ismail Saleh, Hukum dan Ekonomi (Law and Economy), Gramedia Pustaka Utama, Jakarta, 1990, at 67
709 For anticipating and accommodating the provisional registration of domestic and foreign patents,
the government, i.e. the Minister for Justice, issued the Announcement of the Minister for Justice 12
August 1953 No. J.S. 5/41/4 B.N. 55 and the Announcement of the Minister for Justice 29 October 1953
No. J.G. 1/2/17 B.N. 53-91 respectively. See: Djumhana, Muhamad and Djubaedillah, 1993, at 80;
704
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(Auteurswet 1912) remained in force,710 in practice the Indonesian government
never enforced it, as Indonesian communal culture and the level of development
did not support the enforcement of the Auteurswet 1912.
In 1958, due to nationalistic spirit, the Indonesian (Sukarno) government
made distance to Western countries.711 In order to thwart the control of the
domestic publishing industry by Dutch publishers, Indonesia withdrew from the
Berne convention in 1960712. This withdrawal relieved Indonesia’s obligations
under the Berne Convention713 and left its society free to use foreign works, i.e.,
books that were highly needed to strengthen educational development.
3.2.1.2. Independece Era and Old Orde Era
During the New Order Era (1966-1997), economic pressure from Western
countries, particularly the US was stronger than political pressure, particularly
after 1986. This strong pressure was sparked by intellectual property piracy cases
in Indonesia.714 In September 1986, the US-based Intellectual Property Alliance

See also: Antons, Christoph, “Intellectual Property Law Reform in Indonesia” in Lindsey, Timothy
(ed.), Indonesian Law and Society, The Federation Press, Sydney, 1999, at 1.
710 This is because of Article II of the Transitional Provisions of the Indonesian Constitution. See: Note
748.
711 International Commission of Jurists and the Netherlands Institute of Human Rights, 1987,
Indonesia and the Rule of Law: Twenty Years of ‘New Order’ Government edited by Thoolen, Hans,
Frances Pinter Publishers Ltd., London, at 7; Lev, Daniel S., “Introduction”, at xii-xiii; Lev, Daniel,
“Reformasi Hukum Tergantung Reformasi Politik” (Law Reform Depends on the Political Reform)
KOMPAS,
29
April
1999,
available
at:
http://www.kompas.com/kompascetak/9904/29/NASIONAL/refo15.htm, at xi., in Kusumadara A., 2000, at 40.
712 See: Sudargo Gautama, 1997, ‘New Changes in Indonesian Intellectual Property Law’, (1997) 2
Indonesian Law and Administration Review, at 52; Heath, C. (1997) ‘Intellectual Property Rights in
Asia - An Overview’ International Review of Industrial and Copyright Law 28, 3: 307; Drahos, P. and
Braithwaite, J., 2003, Information Feudalism: Who Owns The Knowledge Economy?, The New Press,
New York, at 78; Antons, Christoph, ‘Copyright Law Reform and the Information Society in
Indonesia’, in Third Conference on European and Asian Intellectual Property Rights ‘New
Paradigms of Copyright Law in the Information Society’, Academic Sinica, Taipei, 7-8 June 2004; at
236,
available
at:
http://ses.library.usyd.edu.au/bitstream/2123/2358/1/CopyrightAsiaPacific_Ch12.pdf.
713 The Government’s official reason was based on the fact that at that time, Indonesia did not yet
have its own indigenous Copyright Act. Other justifications were that: i) royalty payments to
foreign copyright owners were a heavy burden for Indonesian publishers; and ii) the interests of
foreign copyright owners in Indonesia were much greater than the interests of Indonesian authors
in having their copyright protected abroad. In addition, Antons noted a strategic and political
reason behind Indonesia’s withdrawal from the Berne Convention, namely to hit the strong Dutch
publishing industry in Indonesia, as a reprisal against the Dutch during the fight for West New
Guinea (now West Papua). See: Antons, Christoph, “Indonesian Intellectual Property Law in
Context” in Taylor, Veronica (ed.), Asian Laws through Australian Eyes, LBC Information Services,
Sydney, 1997, at 408; Antons, Christoph, “The Development of Intellectual Property Law in
Indonesia: From Colonial to National Law” (1991) 22 International Review of Industrial Property and
Copyright Law at 367; Sudargo Gautama, 1997, Note 712, at 52-53; Kusumadara, A., 2000, at 40, 252.
714 In 1986, the US International Trade Commission identified Indonesia as a major producer of
pirated goods together with Brazil, China, India, Malaysia, Mexico, Nigeria, the Philippines, the
Republic of Korea, Singapore, Taiwan, and Thailand. The Commission estimated that in 1986, the
total loss to American industry due to piracy was US$ 23.8 billion, or almost 15% of the US trade
deficit. In Indonesia, American copyright holders lost around US$ 206 million in 1984 because of
piracy. See: Brenner-Beck, Dru, “Do As I Say, Not As I Did” (1992) 11 UCLA Pacific Basin Law Journal
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filed a petition715 against Indonesia with the USTR (the United States Trade
Representative) under Section 301 of the Trade Act of 1974, as amended, 19 U.S.C.
2411. In the following year, the European Economic Community accepted a similar
petition from the Geneva-based International Federation of Phonogram and
Videogram Producers (IFPI) against the violation of intellectual property rights on
foreign sound recordings.716 Based on the Intellectual Property Alliance’s petition,
the US government threatened to remove Indonesia’s GSP privilege717 if there was
no improvement in the field of intellectual property law before March 1987.718
To strengthen this pressure, based on “Super 301” of the Omnibus Trade
and Competitiveness Act of 1988, the US government authorised the USTR to
impose a trade sanction against countries that ignored adequate protection or
denied market access for American intellectual property products.719 Then, in May
at 88- 89; Lepp, Alan W, “Intellectual Property Rights Regimes in Southeast Asia” (1990) 6 Journal of
Southeast Asia Business at 28-29.
715 The IIPA demanded that the US government revoked its Generalised System of Preferences (GSP)
privilege for Indonesia. See: MacLeod, Dylan A, “U.S. Trade Pressure and the Developing
Intellectual Property Law of Thailand, Malaysia and Indonesia” (1992) 26 University of British
Columbia Law Review at 354; Lepp, Alan W, “Intellectual Property Rights Regimes in Southeast
Asia” (1990) 6 Journal of Southeast Asia Business at 30; Gingerich, Duane J. and Hadiputranto, Sri
Indrastuti, 1987, ‘Indonesia Amends its Copyright Law’, East Asian Executive Reports, November
1987, at 7-8; See also: Elisabeth Uphoff, 1990, Intellectual Property and US Relations with Indonesia,
Malaysia, Singapore, and Thailand, Cornell South East Asia Program.
716 Lepp, Alan W, “Intellectual Property Rights Regimes in Southeast Asia” (1990) 6 Journal of
Southeast Asia Business at 30.
717 GSP is abbreviation of generalised preference system, which confer duty-free treatment for specific
categories of goods exported to the United States by certain developing countries. During the 1970s
there were approximately 150 developing countries designated as GSP beneficiaries in the United
States, the European Community and Japan. In 1980, the US government granted Indonesia the
Generalised System of Preferences (GSP) privilege. Then, since 1985, Indonesia enjoyed a
significant increased in the number of textile export to US and Europe. See: Gielen, Charles, 1998,
‘New Copyright Law of Indonesia - Implications for Foreign Investment’, 4 European Intellectual
Property Review (1988), at 102; Nio, Threes, “Pertentangan RI-AS Soal Hak Milik Intelektual
(Indonesia - US Dispute Over Intellectual Property Rights)” KOMPAS, 12 February 1987, at 4; See
also: “Penghapusan GSP Mempengaruhi Arus Investasi ke Indonesia” (The GSP Removal
Influences the Flow of Investment to Indonesia) KOMPAS, 24 November 1993, at 3; See: Murray,
Tracy (1977). Trade Preferences for Developing Countries. London and Basingstoke: Macmillan, at 149;
See also: Peter Drahos, 2003, ‘When the Weak Bargain with the Strong: Negotiations if the WTO’,
International Negotiation, Vol. 8, No. 1, at 79-109; See also: Social Science Research Network, available at:
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=418480. See: Nio, Threes, ‘Pertentangan RI-AS Soal
Hak Milik Intelektual (Indonesia - US Dispute Over Intellectual Property Rights)’, KOMPAS, 12
February 1987, at iv; See also: Elisabeth Uphoff, 1990, Intellectual Property and US Relations with
Indonesia, Malaysia, Singapore, and Thailand, Cornell South East Asia Program.
718 Gingerich noted shortly before the expiration of the deadline (30 September 1987) the Indonesian
government amended the Copyright Act 1982 by enacting the Copyright Act No. 7/1987 on 19
September 1987. Responding this copyright law, the USTR recommended that Indonesia’s GSP
status be sustained. See: Gingerich, Duane J. and Hadiputranto, Sri Indrastuti, 1987, Note 715, at 8.
719 By referring to the above threats and pressure under “Super 301” of the Omnibus Trade and
Competitiveness Act of 1988, it could be concluded that the new Patent Act (Patent Act No. 6/1989)
introduced as a response to the threats of trade sanctions made by the USTR in May 1989. The
‘Super 301’ is used to accuse countries of a broad range of unfair trade practices. It also provides a
mandatory to USTR in investigating and imposing any sanction to suspected countries. See:
MacLeod, Dylan A, “U.S. Trade Pressure and the Developing Intellectual Property Law of
Thailand, Malaysia and Indonesia” (1992) 26 University of British Columbia Law Review at 367-368;
Lepp, Alan W, “Intellectual Property Rights Regimes in Southeast Asia” (1990) 6 Journal of Southeast
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1989, Indonesia was placed on the USTR watch-list.720 As a response to the threats
of US trade sanctions, the Indonesian Parliament passed a new patent law, the
Patent Act No. 6/1989 (hereinafter IPA 1989) on October 13, 1989, which became
effective in August 1991.721 This new Act, following the Indonesian Copyright Act
No.7/1987 (hereinafter ICA 1987),722 addressed the US concerns about insufficient
copyright and patent protection in Indonesia. This response showed that Indonesia
moved quickly to make substantial changes to its copyright and patent legislation
and enforcement practices in the face of American threats of retaliatory trade
measures.723 Although the first domestic Indonesian copyright law was only
enacted in 1982, Indonesia has since made major amendments to it and has also
entered into a number of bilateral agreements relating to specific areas of
copyright, including a bilateral agreement with the United States signed in 1989.724
The amanedments, which were primarily enacted to protect foreign rights, extend
Asia Business at 31; Ross, Julie C., and Wasserman, J., 1993, Note 568, at 2255-2256 in Kusumadara,
A., 2000 at 63. For detail information on the “Super 301” of the Omnibus Trade Bill of 1988, see:
Elizabeth K. King, ‘The Omnibus Trade Bill of 1988: “ Super 301” and Its Effect on the Multilateral
Trade System under the GATT’, 1991 U. Pa. J. Intl. Bus. L. 12:2, at 245-273.
720 Lepp, Alan W, “Intellectual Property Rights Regimes in Southeast Asia” (1990) 6 Journal of
Southeast Asia Business at 31.
721 This patent legislation provides patent protection for 14 years from the date of application with a
possible two-year extension. It takes up to 4 years for the patent to be issued. See: IPA 1989, Art. 9.
See also: MacLeod, Dylan A, “U.S. Trade Pressure and the Developing Intellectual Property Law of
Thailand, Malaysia and Indonesia” (1992) 26 University of British Columbia Law Review at 368.
722 This ICA No.7/1987 had amended its old copyright law (ICA No. 6/1982). This act was followed
by the establishment of a bilateral agreement between the U.S., the E.C., and Indonesia to protect
books, audio recordings, and computer software. See: Lepp, Alan W, “Intellectual Property Rights
Regimes in Southeast Asia” (1990) 6 Journal of Southeast Asia Business at 31; See also “United States,
Indonesia Sign Bilateral Agreement to Protect Copyrights, Effective Aug. I” (1989) 6 Int'l Trade
Rep. (BNA) 464; See also: S. Naya et.al, ASEAN – US Initiative Assesment and Recommendations
for Improved Economic Relations (1990) (hereinafter ASEAN-U.S. Initiative), at 92.
723 The threats refer to the GSP status for Indonesia enacted by USTR and EC to force Indonesian
government introduces a new Copyright Act. Responding this threat, through Presidential Decree
on 30 July 1986, the government initiated a substantial change. This can be seen by the
establishment of Tim Keppress 34, as a special Working Team for the Solution of Problems in the
Implementation of Laws on Copyright, Company Brands and Trademarks, and the Drawing Up of
a Patent Law. This reflected the commitment of the Indonesian government to guarantee that it
would move to amend the Copyright Act 1982. Then, on 19 September 1987, the Indonesian
government enacted the Copyright Act No. 7/1987. This new Copyright Act was clearly not
expected or intended to serve Indonesia’s interest, but to accommodate economic pressure from
Western countries, the US in particular. See: Gielen, Charles, 1988, Note 717, at 102, 103; Antons,
Christoph, “Indonesian Intellectual Property Law in Context” in Taylor, Veronica (ed.), Asian Laws
through Australian Eyes, LBC Information Services, Sydney, 1997, at 410, 413, 423; Antons,
Christoph, “Intellectual Property Law in ASEAN Countries: A Survey”, (1991) 13 EIPR, at 81, 84;
Antons, Christoph, “The Development of Intellectual Property Law in Indonesia: From Colonial to
National Law” (1991) 22 International Review of Industrial Property and Copyright Law at 372, 374;
Gingerich, Duane J. and Hadiputranto, Sri Indrastuti, 1987, Note 715, at 8; Kaehlig, Carl-Bernd,
“Copyright” in Kaehlig, Carl-Bernd, Indonesian Intellectual Property Law, Tatanusa, Jakarta,
Indonesia, 1993, at 1.
724 The signing of the bilateral agreement was caused by the absence of foreign works protection. This
is because the Indonesian Copyright Act 1982 attempted to reflect Indonesian culture that may
accommodate community and authors’ interests. In addition, the Act reduced the duration of
copyright protection to an author’s lifetime plus 25 years, and it introduced “copyright
expropriation” provisions. See: ICA 1982, Elucidation, Arts. 16, 26.
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protection under the Indonesian Copyright Act to books, songs, dance, art, works
and music recordings for the life of the creator plus fifty years. Fines for copyright
infringement convictions were also substantially increased, to the extent that
Indonesia’s copyright law had the strictest maximum penalties of any copyright
legislation in Souteast Asia, with a maximum seven year prison term and fines of
up to US$ 60,000.725
The bilateral agreement with the United States protects copyright in books,
sound recordings, films, computer software and other creative works.726 Reciprocal
protection is provided for works of each country’s nationals and for works first
published in each other’s territories.727 As has been suggested, it appears that
Indonesia’s signing of the bilateral agreement with the United States and its
consequential radical change in enforcement practices were in no small way
motivated by the United States’ enactment of Special 301 in 1988.728
Unfortunately, despite the willingness of the Indonesian government to
reform its intellectual property laws, the USTR included Indonesia in the Special
301 secondary watch-list. Moreover, prominent U.S. industry groups
recommended that Indonesia be designated a priority risky foreign country in 1991
along with Thailand, the People’s Republic of China and India.729 However,
Indonesia was not elevated from the secondary watch-list. This suggests that while
certain aspects of intellectual property protection in Indonesia were still perceived
to be problematic, on the whole the United States was satisfied with Indonesia's
intellectual property law reforms. Support for this assertion in the copyright
context can be found in the 1991 U.S. National Trade Estimates, which reported
that although the piracy of computer software and videotapes in Indonesia
remained extensive, copyright protection in general had improved following the
The Indonesian government's willingness to stamp out copyright infringement is further
evidenced by the fact that the new law permitted the government to prosecute infringers without
first obtaining a complaint from the copyright owner. See “U.S. copyright industries report on
problem countries”, IP Asia (25 May 1989) 31 at 33. See also “USTR Fact Sheet on Super 301 Trade
Liberalization Priorities and Special 301 on Intellectual Property” (1989) 6 Int’l Trade Rep. (BNA)
715; S. Naya et al, ASEAN–U.S. Initiative Assesment and Recommendations for Improved
Economic Relations (1990) (hereinafter ASEAN – U.S. Initiative), at 92; “Latest Law Bolsters
Protection of Patents” (1991) 14 Indonesia Development News 1, at 5.
726 See: Office of the United States Trade Representative, 1991 National Trade Estimates Report on
Foreign Trade Barriers (1991), (hereinafter 1991 NTEs), at 112.
727 The agreement appears to have had a direct effect upon copyright enforcement in Indonesia,
resulting in a substantial increase in the number of copyright investigations and a total ban on the
production and sale of pirated audio recordings in Indonesia. Subsequent reports indicate that
sound recording piracy in Indonesia had almost been completely eradicated. See: ‘Latest Law
Bolsters Protection of Patents’ (1991) 14 Indonesia Development News 1, at 5; See also: ‘Highlights of
1989 by Country’, IP Asia 1989 Highlights and Index at 5; ‘U.S. /Indonesia copyright agreement’, IP
Asia, 21 April 1989, at 18; See also: ‘U.S. copyright industries report on problem countries’ IP Asia,
25 May 1989, at 31, 33.
728 Indonesia had apparently been moving in the direction of stricter enforcement against audio
recording piracy prior to signing the treaties, largely in response to pressure from American
industry. See B.M. Berliner, "Making Intellectual Property Pirates Walk the Plank: Using 'Special
301’ to Protect the United States' Rights" (1990) 12 Loy. 1. A. Int'l & Corp. L.J. 725 at 743-745. See
also: “United States, Indonesia Sign Bilateral Agreement to Protect Copyrights, Effective Aug. I”
(1989) 6 Int'l Trade Rep. (BNA) 464; See also: S. Naya et al, 1990, ASEAN – U.S. Initiative, at 92.
729 The International Intellectual Property Alliance (IIPA), for example, recommend in its filing with
the USTR that Indonesia be named a priority foreign country under Special 301.
725
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passage of the 1987 law as a result of particularly aggressive enforcement against
sound recording piracy.730
In the case of intellectual property implementation, the United States have
been moving both unilaterally and multilaterally to achieve the goal of better
protection of American intellectual property rights abroad. This can be seen from
the U.S. role in persuading many developing countries to become involved in
international and bilateral agreements in intellectual property, such as the TRIPs
Agreement and TRIPs-Plus. American industries try to justify the existence of the
TRIPs-Plus by identifying and showing a huge loss because of IPR
infringements.731 The US estimated that over 200 million users have downloaded
peer-to-peer file-sharing software732, despite the ninth circuit’s ruling that Napster
and similar services constitute theft rather than fair use. The numbers are
sometimes overwhelming. “In 2001, the US suffered a staggering 111,000 job
losses, $5.6 billion in lost wages and $ 1.5 billion in lost tax revenue due to pirated
software”.733 The motion picture industry estimates an additional $3 billion in lost
revenue annually as of 2000.734 Add to this an additional $3 billion in the video
game industry and a five percent decline in music sales - which may be worth an
additional $4 billion – and the numbers start adding up.735
The most prominent unilateral measure that has been employed is Section
301 of the Trade Practice Act 1974,736 and its offspring ‘Super 301’737 and ‘Special
301.’738 These allow the United States to retaliate against countries that do not
adjust their laws and practices in conformity with U.S. requirements. In this
context, Malaysia, Indonesia and Thailand have all been subject to American
pressure to alter their respective intellectual property laws, although they have
See: 1991 NTEs, at 12. While the fact that computer software piracy is still problematic from an
American perspective may appear inconsistent with the existence of the copyright protection
agreement signed in 1989 between the United States and Indonesia, the problem apparently relates
more to enforcement rather than to the absence of any appropriate law.
731 Weissman discusses developed countries’ allegations that developing countries are stealing
billions of dollars worth of goods each year by not respecting intellectual property rights. See:
Weissman, R., 1990, “Patent plunder: TRIPping the Third World”, Multinational Monitor November
at 8-18.
732 According to the home of KaZaA, the leading source of peer-to-peer software, “over 214
million Kazaa Media Dekstop downloaded so far…Over 3,2 million downloaded last week”.
KazaA, available at http://kazaa.com/us/index.php (last visited April 20, 2003.
733 Bus.Software Alliance, Software Piracy and the Law: Information on Software Piracy in the
United States, available at http://www/bsaor/usa/antipiracy/law/piracy_Law03.pdf (last
visited April, 20, 2003).
734 See: Motion Picture Ass’n of Am., Antipiracy, available at: http://mpaa.org/anti-piracy
(last visited, April 20, 2003).
735 See: Kathryn Balint, Quite a Reach: The Battle over Control of Copyrighted Material on the
Internet Includes Works from the Common to the Arcane, San Diego Union-TRIB, July 8,
2002, at E1. in John M. Garon, Normative Copyright: A Conceptual Framework for
Copyright Philosophy and Ethics, 88 Cornell L.Rev.2002-2003, at 1280.
736 Section 301, originally part of the Trade Practice Act of 1974, Pub.L.No.93-618, 88Stat.2041, was
significantly altered through the Omnibus Trade and Competitiveness Act of 1988, Pub.L.No.100418, 102 Stat.1107. Section 301 has been codified in 19 U.S.C. s. 2411 - 2420 (1991). For detail
comments on the “Super 301” of the Act, See also Elisabeth K. King, 1991, Note 719.
737 Codified at 19 U.S.C. S. 2420 (a),(b) (1991). Super 301 was a provision added through the Omnibus
Trade and Competitiveness Act of 1988.
738 Codified at 19 U.S.C. s. 2242 (1991).
730
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responded differently to the American threats of retaliatory trade action.739 In
Indonesia, any crackdown against copyright and patent piracy was often merely a
response to Indonesia’s listing on the USTR’s “priority foreign countries” that
listed countries targeted for US trade sanctions because of the lack of copyright
and patent protection for US works.740
The position of Indonesia during the TRIPs negotiations was similar to that
of other developing countries. Indonesia and other developing countries, i.e. Asian
countries, agreed to the Uruguay Round accord of the TRIPs Agreement, mostly
because of improved market access for their exports.741 Clearly, the acceptance of
the TRIPs Agreement by Indonesia was not based on a genuine intention to
promote innovation, research and development and the transfer of technology
through intellectual property protection,742 but was rather based on economic

Indonesia and Malaysia have moved much more quickly to satisfy U.S. demands, and have
appeared more willing than Thailand to appease the United States. Thailand has repeatedly
resisted U.S. pressure for changes to Thai intellectual property laws, and when it has made changes
to legislation it has generally only partially acceded to U.S. demands. Furthermore, economic
nationalism is much stronger in Thailand than in the other two countries, which appear to be more
willing than Thailand to agree to the demands of economically powerful countries. In general, the
Thais are more opposed to foreign interference in their domestic affairs of any kind, including
economic and legal affairs. See: Dylan A. MacLeod, ‘U.S. Trade Pressure and the Developing
Intellectual Property Law of Tailand, Malaysia and Indonesia’, 26 U.Brit.Colum.L.Rev. 343 (1992).
For further information on the correlation between US influence and the implementation of IPR in
those countries, see: Elisabeth Uphoff, 1990, Intellectual Property and US Relations with Indonesia,
Malaysia, Singapore, and Thailand, Cornell South East Asia Program.
740 In 2006, Polda Metro Jaya (Police Department, Metro Jakarta) destroyed 8.3 million items of
VCD/DVDs in music and film, and caught and jailed 540 copyright pirates. See: POLDA RIAU sita
500.000 keping VCD/DVD bajakan (Police of Riau seized 500.000 pieces of pirated VCD/DVD),
DETIK,
13
December
2006,
available
at:
http://www.detiknews.com/indexfr.php?url=http://www.detiknews.com/index.php/detik.read
/tahun/2007/bulan/04/tgl/26/time/213004/idnews/773275/idkanal/10,
retrieved
on
27
December 2006; Between 2005 and 2006, in cooperation with legal officers, there were many
investigations conducted by Microsoft to pursue pirated computer software (users and pirates). See:
”Tiga Penjual Software Bajakan Masuk Cipinang”, (Three Pirated Computer Software Sellers put in
jail), DETIK, 5 July 2006; ”Microsoft Tuntut Penjual Software Bajakan”, (Microsoft Pursues Pirated
Computer Software Sellers), DETIK, 21 September 2005; Microsoft Kembali Tuntut Penjual
Software Bajakan, (Again, Microsoft Pursues Pirated Computer Software Sellers), DETIK,
17/03/2006; Diprotes, Razia Software Bajakan Makassar Terus Digelar, (Investigation to Pirated
Computer Software Continues), DETIK, 22 March 2006; Microsoft dan RI Upayakan HaKI Sehat,
(Microsoft and the Republic of Indonesia initiate Conducive Intellectual Property), DETIK, 20 June
2005; ”Ada Apa di Balik MoU Pemerintah dan Microsoft?” (Whats is the Problem underlying the
MOU between the Government and Microsoft?), DETIK, 4 December 2006.
741 Allan noted that the ASEAN countries, including Indonesia, hoped that they could use the
Uruguay Round for facilitating and improving their export-led economic growth. They also hoped
that strong anti-piracy legislation and enforcement could encourage research and development
activities as well as attract foreign investment and transfer of technologies. See: Kastenmeier, Robert
W. and Beier, David, “International Trade and Intellectual Property: Promise, Risks, and Reality”
(1989) 22 Vanderbilt Journal of Transnational Law, at 292; See also: Lepp, Alan W, “Intellectual
Property Rights Regimes in Southeast Asia” (1990) 6 Journal of Southeast Asia Business, at 38.
742 This thesis shows some internal problems in implementation of intellectual property in Indonesia,
such as: legal cultural issues and institutional capacity to support and develop technology. See:
3.2.2.1. and 3.2.2.2. These problems cause the level of scientific and technological development in
Indonesia cannot reach the threshold. So, as a matter of common sense, Indonesia is actually need
not IPR regime to improve the innovation, research and development. See also: Dru Brenned Beck
739
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interest, i.e. securing more market opportunities, for Indonesian products offered
by the Uruguay Round and by Western developed countries, if Indonesia and
other developing countries agreed to the TRIPs Agreement.743
Due to the political and economic pressure, such as U.S. Special 301 threats,
industry petitions, and bilateral agreements, Indonesia’s copyright and patent
regime has undergone major changes. However, although rapid adjustment has
been made, significant problems remain in the eyes of the USTR and U.S. industry
groups. Therefore, continued U.S. pressure744 seems likely to reform the
Indonesian copyright and patent laws.
The above description shows that copyright and patent laws in Indonesia
began with their imposition by a foreign power, namely the Dutch colonial
government, then United States interest and pressures. This later pressures led to a
series of intellectual property legislation, such as the second Indonesian Copyright
Act 1987 and the first Indonesian Patent Act 1989,745 which although technically
Indonesian legislative enactments, were in a substantive sense, again measures
imposed by a foreign power, this time by the United States. To date, even though
in a weak and incomprehensive way, this legislation is enacted, mainly because of
economic pressure from Western developed countries and international financial
institutions. This background can explain why Indonesia still ignored intellectual
property protection after the TRIPs Agreement was implemented in Indonesia
after 1997. Again, copyright and patent laws are not fulheartly enforced in
Indonesia because of the incompatibility of the law with Indonesian social
structure, culture, and Indonesia’s degree of economic, scientific and technological
development.746 While being under pressure from the USTR, Indonesia has slowly
on the threshold of technology. See: Brenner-Beck, Dru, “Do As I Say, Not As I Did” 11 UCLA
Pacific Basin Law Journal (1992-1993), at 103-104.
743 It is necessary to note that in 1991 and 1992, Indonesia was the fourth largest textiles and garments
exporter. See: Hill, Hall, 1992, ‘Indonesia’s Textile and Garment Industries: Development in an
Asian Perspective’, Institute of South East Asian Studies (ESEAS): Asian Economic Research Unit,
Occasional Paper No. 87.
744 This pressure will be continued and even strengthened by the USTR that has access to ‘a global
surveillance network’, consisting of American companies, the American Chamber of Commerce,
trade associations and American embassies. This network gathers reports on the minutiae of
(countries’) social and legal practices when it comes to US intellectual property. Therefore, it is
understandable that policy makers in developing countries feel under pressure as regards IPRs. It
has been noted by the USTR that in the couple of months prior to their annual report on IPRs, many
countries endeavoured to pass legislation or conduct high-profile investigations into ‘piracy’ to
positively affect their listing in the report. For example, the designation Priority Foreign Country
(currently only the Ukraine is so designated) can result in a withdrawal from the US General
System of Preferences (GSP); Priority Watch-list countries can be subjected to considerable bilateral
pressure (threats of withdrawal of GSP ‘privileges’ and the commencement of WTO-DSM cases
against them); Watch-list countries are essentially ‘on notice’ and are regarded as trying to achieve
in good faith, if having not actually achieved, the policy and enforcement outcomes desired by the
USTR. See also: Drahos, P. and Braithwaite, J., 2003, Information Feudalism: Who Owns The Knowledge
Economy?, The New Press, New York, at 101.
745 Due to the US’s threats and pressures, the Patent Act No. 6/1989 failed to promote invention and
innovation in Indonesia. This is because it was primarily dedicated to respond economic pressure
and interests from Western countries. See: Kusumadara, A., 2000, at 52.
746 Basically, the Indonesian copyright and patent laws were enacted not to fulfil the economic needs
and objectives of the Indonesian people, but to meet the demands of foreign companies and
economic pressure of Western countries, the US particularly. Kusumadara elaborated some

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

160

updated and expanded its IPR-related legislation, so this can hardly be said to
have been undertaken voluntarily.
It is necessary to note that some problems associated with the
implementation of IP protection may not only stem from cultural aspects but also
from economic aspects. In this respect, on the one hand, IP protection does not fit
within local culture, e.g. Indonesian culture – and this also affects Indonesian
cultural products. On the other hand, IP protection for foreign, e.g. US, cultural
products is too expensive for a poor developing country.
To sum up, modern IP law is generally alien to Indonesian culture as its
main characteristics, such as novelty, originality, inventive steps, identifiable
author and so forth are not familiar to Indonesian indigenous people.
Consequently, it cannot be used to protect traditional or indigenous knowledge. It
is necessary to protect traditional knowledge as it has been used by
pharmaceutical corporations to explore many potential biodiversities as material
for pharmaceutical products. As was mentioned, many traditional healers used
biodiversities as medicinal materials in their traditional knowledge. Ideally, this
traditional knowledge should provide benefits not only for pharmaceutical
industries but also for indigenous people who have used and controlled those
traditional knowledge products. For that reason, it is necessary to find an
appropriate (benefit-sharing) model to provide benefits not only for the
pharmaceutical industries but also for indigenous people.
3.2.1.3. Impact of External Influences
The impacts of the external influences, stemming from foreign political
power and economic interests, can be seen in the development of the Indonesian
legal system. These influences reflect the characteristics of developed countries.
They were conserved by the Indonesian government policy that747 enacted article
II of the Transitional Provisions of the Indonesian Constitution 1945 which stated
that “all existing state institutions and regulations remained effective, as long as
the new ones had not yet been provided under this Constitution.”748 As a result, all
colonial legal products including intellectual property law which contained
problems in the implementation of intellectual property law in Indonesia. Culturally, there are
many disparity concepts between intellectual property and cultural terms, for example, originality,
identifiable author or inventor, inventive steps, limited duration of protection, and so forth.
Economically, the copyright and patent laws were not suitable for the existing level of Indonesia’s
economic development which is highly depend on natural resource (agricultural and mining)
based economy. Technologically, the copyright and patent laws will not benefit Indonesians unless
Indonesia has reached a certain stage of technological development where it has the potential to
develop internationally important innovations that have competitive value in the world market. See
also: Kusumadara, A. 2000, at 87.
747 This policy aimed to avoid a vacuum of law in Indonesia after its independence. See: Antons,
Christoph, “Indonesian Intellectual Property Law in Context” in Taylor, Veronica (ed.), Asian Laws
through Australian Eyes, LBC Information Services, Sydney, 1997, at 403.
748 By virtue of Section II of the Transitional Provisions of the Constitution 1945 (UndangUndang Dasar
1945), all existing laws/regulations at the time of independence (1945) were to remain valid and
applicable — unless and until they were replaced constitutionally by statutory enactment. Most
importantly, the colonial laws had to at all times meet the requirement of a prevailing ‘statutory
proviso’ — Government Regulation No. 2 (10 October 1945) — which stipulated that preindependence laws/regulations were only valid insofar as they not contradict the spirit of the
Constitution.
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individualistic, exclusivistic, and materialistic characteristics were not only
continued to exist,749 but also even influenced the Indonesian government’s
policies at the dogmatic or legislative and practical level.750
As a consequence, all the core constitutive elements of the creator and
inventor doctrine, have been introduced in Indonesian intellectual property law,
such as identifiable creator and inventor, ownership, originality, novelty, duration,
scope protection and procedure to obtain legal protection for any intellectual
property products. Those elements have exacerbated substantial problems in the
implementation of copyright and patent laws.751 In detail, the substantive aspects
cover several Western characteristics, such as individualism, exclusivism, and
materialism which are embodied in the justification (rationale) of protection,752 the
validity of requirements, the scope of protection,753 the mechanism or procedure
for obtaining protection, sanctions in copyright and patent infringements, and so
forth.
Various Indonesian institutions, researchers, and academics have indicated,
in their reports and articles, the inability of the existing copyright and patent laws
to recognise and protect Indonesian interests, i.e. indigenous people and culture.754
See: Notes 624, 628, 1859.
See: Notes 624, 628, 1859.
751 The substantive problem, in this context, refers to regulations or legislation which embody
philosophy, concepts, perceptions, principles, norms which exist and develop in society. See: Notes
34, 1646.
752 Drahos notes that despite its early historical links to the idea of monopoly and privilege, the scope
of the subject-matter of intellectual property continues to expand. The twentieth century has seen
new existing subject-matter added to the present intellectual property systems (for example, the
protection of computer software as part of copyright, the patentability of micro-organisms as part
of patent law), and new systems created to protect existing or new subject-matter (for example,
plant variety protection and circuit layouts). See: Drahos, P., “The Universality of Intellectual
Property Rights: Origins and Development”, Paper in Panel Discussion on Intellectual Property
and Human Rights in Geneva, 9 September 1998, at 1
753 Related to the scope of a patent, in recent developments, there is a tendency to expand the scope of
patents that cover life forms. Even though, principally, life forms are excluded from patentability
(TRIPs, Art.27.2 and 3), in practice the subject of a patent has been widely extended to include life
forms like genetic resources, including micro-organism. This is because there is no definition of
micro-organism under the TRIPs Agreement. Consequently, member countries may use this
‘opportunity’ or ‘loophole’ to expand the scope of a patent by defining it in line with the level of
technological development. If we fail to undertake an appropriate global and national policy, this
expansion will block the flow of utilization of biodiversity and genetic resources as public goods,
which in turn undermine the sustainability of collective life. Therefore, attaching patents to life
form may lead to misappropriation of the use of genetic resources and bio-piracy. For example,
several instances of misappropriation have occurred in patent cases, such as Turmeric Patent,
Ayahuasca Patent, the Neem Tree Patent, Guaymi Patent, Aborigin Design (Milpurrurru).
754 The thrust of the Western IPR –copyright and patent- regimes in the area of biodiversity and
cultural property is diametrically opposed to indigenous knowledge and culture systems.
Knowledge is considered to be the product of individual creativity, based on Western scientific
thought and systems of knowledge creation and gathering whereby the resource base is merely
viewed as ‘raw material’. In this paradigm IPRs represent the property rights to the products of the
mind, thereby resulting in knowledge and creativity being so narrowly defined that the creativity
of nature and non-Western knowledge systems have been ignored. Shiva maintains that the the
two categories of IPRs that have a direct impact on the erosion of prior rights of communities are
patents and plant breeders' rights. Plant breeders' rights negate the contribution of Third World
farmers as breeders and hence undermine farmers' rights. Patents allow the usurpation of
indigenous knowledge as a Western invention through minor tinkering or trivial translation. See:
749
750
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Indonesian indigenous peoples, through the National Congress of the Adat
Community (KAMAN),755 and the new Asia-Africa Congress756 expressed their
frustation at the failure of the copyright regime to protect their culture757. Terri
Janke identified as core problem that traditional copyright law relates to
commercial interests,758 limited protection,759 the rights of attribution concerning
cultural heritage,760 and ownership761 issues. Githaiga identified the deficiencies of
copyright law with regard to protection of indigenous culture following from the
substantive requirements of traditional copyright law pertaining to ownership and
authorship; material form; originality; duration; and rights in derivative works.762
Clearly the substantive law requirements of traditional copyright law and
patent law form the root cause of the inadequacy of the copyright and patent
regime for protecting Indonesian indigenous knowledge and culture. Therefore,
this section will elaborate some significant constitutive elements of the creator and
inventor doctrine that influence the Indonesian intellectual property development.
To that aim, some legal concepts relating to individual and communal ownership,

Vandana Shiva, 1997, Biopiracy: the Plunder of Nature and Knowledge, South End Press, Cambridge,
Massachuset;
Vandana
Shiva,
“Intellectual
Property
Rights”,
In
http://www.psrast.org/vashipr.htm. For further information on indigenous culture, See:
M.Blakeney, J.Tuney, Sutherland, J.W. Githaiga, M.Frankel and T.Janke, and Attorney General
reports, etc.
755 The National Congress of Nusantara Adat Community has been complemented on several
occoasions: (i) in 1999 in Jogyakarta, (ii) in 2003 in Lombok, and (iii) in 2007 in Pontianak, West
Kalimantan. See: Kongres Masyarakat Adat ”Penguatan untuk Melawan Kebangkrutan Ekonomi”,
KOMPAS, 17 March 2007. Retrieved on 17 March 2007. See and Compare to: the Bellagio Declaration.
756 The new congress demands an equitable protection for biodiversity, genetic resources, traditional
knowledge and folklore. See: “Deklarasi Baru Negara Asia-Afrika Berlangsung di Bandung” (New
Asia-Africa Declaration in Bandung), TEMPO-interaktif, 20 Juni 2007, available at:
http://www.tempointeraktif.com, retrieved on: 20 June 2007.
757 This frustration is also parallel to the Belagio Declaration which stated that "Contemporary
intellectual property law is constructed around the notion of the author as an individual, solitary
and original creator, and it is for this figure that its protection are reserved. Those who do not fit
this model - custodians of tribal culture and medical knowledge, collective practising of traditional
and artistic music forms, or peasant cultivators of valuable seed varieties, for example - are denied
intellectual property protection". Quoted from Michael Blakeney, 1997, "Bioprospecting and the
Traditional Medical Knowledge of Indigenous Peoples: An Australian Perspective", EIPR, vol. 19,
Issue 6, June 1997, at 298.
758 Commercial interests are protected under copyright law, rather than interests pertaining to
cultural integrity. Ibid. For detail elaboration regarding this issue, see: Subsection 3.2.2.1.3.
(Spiritualism vs Materialism) of this dissertation.
759 Rights are valid for a limited period and then become freely available, whereas indigenous laws
exist in perpetuity. Ibid. For detail elaboration regarding this issue, see: Subsection 3.2.1.3.5.
(Duration) of this dissertation.
760 There is no right of attribution for indigenous communities over works that include or incorporate
aspects of their cultural heritage. Ibid. For detail elaboration regarding this issue, see: Subsection
3.2.2.1.3. (Spiritualism vs Materialism) of this dissertation.
761 Individual notions of ownership are recognised, rather than the indigenous concept of communal
ownership. Ibid. For detail elaboration regarding this issue, see: Subsection 3.2.2.1. Ownership.
762 J.W. Githaiga, 1998, ‘Intellectual Property Law and the Protection of Indigenous Folklore and
Knowledge’, http://www.murdoch.edu.au/elaw/issues/v5n2/githaiga52_body.html., at 3. For
detail elaboration regarding this issue, see: Subsections: 3.2.1.3.1. Ownership; 3.2.1.3.2. Validity:
Novelty, Inventive Step, Applicability, and Originality; 3.2.1.3.1. Identifiable Inventor and Author;
3.2.1.3.4. Material Form; 3.2.1.3.5. Duration of this dissertation.
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originality, authorship, material form, and duration of protection will now be
discussed.
Matrix 3. Anatomy and Mechanism of Copyright and Patent in Indonesia
UNDERLYING
THEORY

SOURCE
LAW

OF

COPYRIGHT
Exclusive Right Principle (Creator
Doctrine).
Limited
(although
relatively long-lived) monopoly to
encourage the authorship of
expressive
works;
developed
iniatially as a means of promoting
publishing. (ICA 2002, Arts. 1, (1).

• TRIPs Agreement
• Copyright Act and Regulations,
• Act No.6 of 1982 regarding
Copyrights;
• Act No.7 of 1987 regarding the
Amendment of Act No.6 of
1982;
• Act No.12 of 1997 regarding the
Amendment of Act No.6 of 1982
as Amended by Act No.7 of
1987;
• Government Regulation No.14
of 1986 regarding Copyright
Council, as Amended by
Government Regulation No.7 of
1989;
• Government Regulation No.1 of
1989 regarding Translation
and/or Reproduction of Works
for Purposes of Education,
Science, Research &
Development;
• Decree of Minister of Justice
No.M.01-HC.03.01 of 1987
regarding Registration of
Works;
• Decree of Minister of Justice
No.M.04-W.07.01 of 1987
regarding Copyrights
Investigation;
• Circular Letter of Minister of
Justice No.M.01-PW.07.03 of
1987 regarding the Authority to
Investigate Copyright Criminal
Infringement.

PATENT
Exclusive
Right
Principle
(Inventor Doctrine). Limited
monopoly
to
encourage
production of utilitarian works
in exchange for immediate
disclosure
and
ultimate
enrichment
of
the
public
domain. (IPA 2001, Art.1.1 and
elucidation)
• TRIPs Agreement,
• The Indonesian Patent Act
and regulations:
• Act No.6 of 1989 regarding
Patent;
• Act No.13 of 1997 regrading
the Amendment of Act No.6
of 1989;
• Government Regulation
No.32 of 1991 regrading
Importation of Certain
Patented Material and
Products for Domestic Drugs;
• Government Regulation
No.33 of 1991 regarding
Special Registration of Patent
Consultant;
• Government Regulation
No.34 of 1991 regarding
Procedure of Patent
Application;
• Government Regulation
No.11 of 1993 regarding Form
and Content of Patent
Certificate;
• Government Regulation
No.31 of 1995 regarding
Patent Appeal Commission;
• Decree of Minister of Justice
No.M.01-HC.02.10 of 1991
regarding simple Patent;
• Decree of Minister of Justice
No.M.02-HC.02.10 of 1991
regarding Patent Publication;
• Decree of Minister of Justice
No.M.04-Hc.02.10 of 1991
regarding Requirements,
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FOR
PROTECTION
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RIGHT

164

Time Frame and Procedure
for Payment of Patent Fees;
Decree of Minister of Justice
No.M.05-HC.02.10 of 1991
regarding Procedure of
Special Registration for Patent
Consultants;
Decree of Minister of Justice
No.M.06-HC.02.10 of 1991
regarding Implementation of
Patent Application;
Decree of Minister of Justice
No.M.07-HC.02.10 of 1991
regarding Form and
Requirements of Application
for Patent Substantive
Examination;
Decree of Minister of Justice
No.M.08-HC.02.10 of 1991
regarding Recording and
Request of Patent Document;
Decree of Minister of Justice
No.M.04-PR.07.10 of 1996
regarding Secretariat of Patent
Appeal Commission;
Decree of Minister of Justice
No.01.HC.02.10 of 1996
regarding Procedure of
Application of Patent Appeal
Petition.

Literary,
computer
program,
architect,
map,
batik,
photography,
cinematography,
translation, database, proceeding,
musical, choreographic, dramatic
and artistic works limited by
idea/expression dichotomy (no
protection for ideas, systems
methods,
procedures;
no
protection for facts/research) (ICA
2002, Arts. 1, 2, 12(1)(a-g), 72)
Originality, authorship, fixation in
a tangible medium (ICA 2002,
Arts. 1(2); and 1(3)).

Process,
Product,
Machine,
Manufacture, Compositition of
Matter Improvement. (IPA 2001,
Art. 1(2), 7). and Plants
(asexually reproducing). (IPA
2001, Art. 7.d.ii)

Rights of performance, display,
reproduction, derivative works,
distribution, public performance.
(ICA 2002, Arts. 49-50)

Exclusive rights to prevent
making,
using,
selling,
innovation
as
limited
by
contribution to art; extends to
‘equivalent’. (IPA 2001, Art.16)

Novelty,
inventive
industrial applicability
2001, Art. 2).

step,
(IPA
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PERIOD
OF
PROTECTION

Life of author + 50 years. (ICA
2002, Art.29)

DISCLOSURE/
application/
registration

Notice and publication no longer
required, but confer certain
benefits. (ICA 2002, Arts. 2(1); 3544).

RIGHTS
OTHERS

OF

Fair use, compulsory licensing
education. (ICA 2002, Arts. 15, 47
and 54).

COST
OF
PROTECTION

None-protection
attaches
at
fixation;
publication
requires
notice; suit requires registration;
litigation costs. (ICA 2002, Arts.
2(1); 35-44; 55-66).
Assignor has termination right
(ICA 2002, Arts. 45-47).

LICENSING
AGREEMENT

REMEDIES

Injunction
against
further
infringement;
destruction
of
infringing articlel; damages or
actual profits; statutory ($200 - $
100,000 damages within court’s
dicretion); attorney’s fees (within
court’s
dicretion);
criminal
prosecution. (ICA 2002, Arts. 6770).
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20 years from filing for Standard
Patent; and 10 years for Petty
Patent or Utility Model (IPA
2001, Art. 8, 9).
Right to patent lost if inventor
delays too long after publishing
before filing application; full
disclosure is required as part of
application; notice of patent
required for damages.
Only if licensed; can request reexamination of patent by
Directorate General of HAKI
(Indonesian IPR Office).
Filing, issue and maintenance
fees, litigation costs. (IPA 2001,
Art. 18, 22, 23).

Encouraged by completeness of
property rights, subject to
antitrust constraints. (IPA 2001,
Arts. 66-87).
Injunctive relief and damages
(potentially treble). (IPA 2001,
Arts. 125-128; 130-135).

Generally, copyright is a legal right governing products of creation, which
result from literature, art and science,763 while patent law could be defined as a
series of legal norms providing legal protection for the products of innovation in
the field of technology.764 The concept and scope of copyright in Indonesia765
WIPO defines copyright as all products or works or rights resulting from intellectual activity in the
industrial literary and artistic fields. It includes the rights relating to literary, artistic and scientific
works; performance and performing artists; phonograms and broadcasts. See. Definition and scope
of IPR in Convention establishing WIPO in 1967 art 1(2) and TRIPs agreement Art 2 (viii). See also:
McKeough, Jill and Stewart, Andrew, 1997, Intellectual Property Rights in Australia, 2nd edition,
Butterworths, at 2; Ricketson, S. and Richardson, M., 1998, Intellectual Property : Cases, Materials and
Commentarary, 2nd edition, Butterworths, at 5.
764 Article 1 (3) of the Paris Convention stated that: “Industrial property shall be understood in its
broadest sense and shall apply not only to industry and commerce proper, but likewise to
agricultural and extractive industries and to all manufactured or natural products; for example,
wines, grain, tobacco leaves, fruit, cattle, minerals, mineral water, beer, flowers and flour”.
765 From a statutory perspective, copyright is personal property with respect to: (i) a book, computer
programme, pamphlet, layout, published works, and other scientific works; (ii) lectures, and other
similar works; (iii) a torso for educational and scientific interest; (iv) a song or music with or
without text; (v) drama or musical drama, dance, choreography, a puppet show and pantomime;
763
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appears to be similar to the WIPO concept of copyright. The Indonesian Copyright
Act provides exclusive rights766 to the author767 or copright holder,768 which cover
the following rights: (i) to reproduce769 the work in a material form; (ii) to
publish770 the work; (iii) to perform771 the work; (iv) to broadcast the work; (v) to
cause the work to be transmitted to subscribers to a diffusion service; (vi) to make
an adaptation of the work; (vii) to do anything in relation to a work772 that is an
adaptation of the first mentioned works in sub-paragraphs (i) to (v).773
A patent is a limited monopoly right on the technology described in the
letters of patent to an inventor who has originated and published an invention774
which contributes to the progress of industrial technology in the country.775 It
offers a monopoly to the developer of a useful product and process. More
precisely, a patent is an exclusive right or legal right to prevent a third person from
making, using or selling any invention defined in the claims of a patent.776 It is the
exclusive right, which is contained in a patent that provides legal protection for the

(vi) fine art in any form such as paintings, pictures, sculpture, caligraphy, collages, applied art; (vii)
architecture; (viii) maps; (ix) batik; (x) photography; (xi) cinematography; (xii) translations,
interpretations, databases, and other similar material works. There are exceptions if the works are: (i)
the result of public meetings of state institutions; (ii) legislatives acts and regulations; (iii) state
speeches or speeches by Government Actors; (iv) Court Decisions or judges` decisions; or (v) a
decision by an arbitration tribunal or other similar decision. See: The Indonesian Copyright Act No.
19/2002, arts. 1, 2, 12 (1) (a-g), and 72 (3).
766 This term is defined as rights which permit the holder of those rights to legally prevent others
from performing certain acts. See: Indonesian Copyright Act, Arts. 2, 49, 72(1).
767 An author is a person or some persons jointly upon whose inspiration a work is produced, based
on intellectual ability, imagination, dexterity, skill or expertise manifested in a distinctive form and
is of a personal nature. See: Indonesian Copyrights Act, No.19/2002, Art. 1 (1).
768 A copyrights holder is the author as the proprietor of the copyright, or any person who receives
this right from the Author, or any other person who subsequently receives this right from the
aforesaid person. See: ICA, No.19/2002, Art. 1 (3).
769 Reproduction is to increase the number of a work, by making the same, closely similar or resemble
work using either the same or different materials, including change the form or mode of a work.
See: ICA, No.19/2002, Art. 1 (5).
770 Publication is the reading, voicing, broadcasting, or distribution of a work, by utilising whatever
means and in such manner that such work is capable of being read, heard or seen by any other
person. See: ICA, No.19/2002, Art. 1 (4).
771 Performance is to perform, act, show, sing, communicate, recite, or play a music composition,
drama, dance, literary work or other kinds of artistic works. Performer is an actor/actress, singer,
musician, dancer or a person who perfom them. See: ICA, No.19/2002, Art. 1 (8).
772Work is any result of an Author's work in any distinctive form whatsoever which shows originality
in the field of science, arts and literature. See: Indonesian Copyrights Act, No.19/2002, Art. 1 (2).
773 This term is defined as rights which permit the holder of those rights to legally prevent others
from performing certain acts. See: ICA, No.19/2002, arts. 2, 49, 72(1).
774 Invention is any activity of solving a certain problem in a field of technology, either in the form of
a production process or product or an improvement or enhancement of a production process or
product. See: Indonesian Patent Act No. 14/2001, Art. 1 (2).
775 The concept of patent in Indonesia is stipulated in the Indonesian Patent Act, which states that a
patent is an exclusive right granted by the state to an inventor to implement his or her inventions or
to authorise another person to implement it for a particular period of time. See: IPA No.14/2001,
arts. 1 (1) and 16.
776 See: IPA, No.14/2001, arts. 17(1) and 17 (1) (a).
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patent holder or his legal successor777 to implement his invention or creation for a
certain period.778 The above patent concept is identic to that of the Paris Union
because the Indonesian Patent Act adopted all Paris Union provisions as a legal
consequence of the ratification of the TRIPs agreement in 1997.
The above description demonstrates that the liberal Western concept of
intellectual property emphasises individual rights to private property, which are
alien to Indonesian legal culture.779 Most Indonesian people, including artists,
authors and law enforcement authorities were unfamiliar with the concept of
copyright and patent, as they were still influenced by Adat that did not recognise
intellectual property rights. The Indonesian copyright and patent law should
represent Indonesian culture and public concerns that were different from Western
society. Western and US patent law were based on the Western and American
culture that protected and emphasised individual rights, values and ideas. This
also has implications for the attitudes of Indonesians towards the commercial
exploitation of cultural knowledge780-, because in the view of the Indonesian
culture indigenous world, property rights are used to maintain and develop group
identity rather than individual economic pursuit.781
According to Koesnoe, the individual is dedicated to the continuity of
integrated unity.782 In the Adat system, the heart of adat is the stability of the
community,783 and hence the awarding of property (in material things or goods)
has to be judged by virtue of its impact on the community. The social stability
principle in Adat emphasises that the community is more important than the
individual. This principle gives rise to other relevant values to maintain social
stability, such as teaching, providing guidance and nurturing or asah asih asuh.784
Patent holder is the inventor as the owner of patent or a recipient of such right from the owner of a
patent or a subsequent recipient of the patent from the person mentioned above who is registered
in the General Register of Patents. See: IPA No. 14/2001, Art. 1 (4).
778 The legal protection for a standard patent is 20 years and for a petty patent it is 10 years. See:
Indonesian Patent Act, No.14/2001, Arts. 8, and 9, while for copyright, the protection will be
provided for the life of the author and 50 (fifty) years after his death. See: ICA, No.19/2002, Art.
29(2). Art. 30(1), the copyright on: a. computer programmes; b. cinematographic works; c.
phonograms; d. performances; e. broadcasting works, shall be protected for 50 (fifty) years as from
the first publication.
779 For further detail information about the different characteristics between intellectual property and
Indonesian legal culture, See: Blatt, Jeffrey J., “Considerations in Representing Western Companies
in Technology Transfers to East Asia” (1996) 19 Hastings International and Comparative Law Review at
674; See also: Blatt, Jeffrey J., “Considerations in Representing Western Companies in Technology
Transfers to East Asia” (1996) 19 Hastings International and Comparative Law Review at 674; Soerjono
Soekanto, Faktor-faktor yang Mempengaruhi Penegakkan Hukum, (Factors Influencing Legal
Enforcement) Pidato Pengukuhan Sebagai Guru Besar Ilmu Hukum pada Fakultas Hukum
Universitas Indonesia, 1982, at 4; Djaic, Darko, 2000, “Why Does The Enforcement of Indonesia’s
Intellectual Property Laws Continue to be a Problem?”, EIPR, Vol.10, at 459. See also: Notes: 1052,
1053, 1054, at Section 3.2.3.1.
780 M. Blakeney, 1997, at 298.
781 J.W. Githaiga, 1998, ’Intellectual Property Law and the Protection of Indigenous Folklore and
Knowledge’, in http://www.murdoch.edu.au/elaw/issues/v5n2/githaiga52_body.html., at 3.
782 Ibid.
783 Grant, Bruce, 1996, Indonesia, 3rd ed, Melbourne University Press, Australia, at 126
784 The implementation of this value can be seen from the obligation of community members, for
example; the richer must help the poorer, the experienced (normally the older) must guide the
beginner (normally the younger), and eventhough a person may inherit his or her parents’ land,
777
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Therefore, it is not surprising when Kalan argues that patents would be construed
under adat ‘as an advantage to the owner at the expense of the community, and
thus as disruptive to the vital societal equilibrium’.785 This means that the coordination of Indonesian law and TRIPs-compliant legislation becomes a difficult
task.
3.2.1.3.1. Ownership
One of the main characteristics of the intellectual property individual
ownership concept is a monopoly in abstract or intangible goods. The term
monopoly provides a strong power for the individual to control the utilisation of
his or her property. This monopoly-based ownership concept which is introduced
and embedded in intellectual property law tends to be ignored by Indonesians.
Traditionally, most Indonesians, i.e. the Adat Community, did not view their
locally-generated knowledge as individual property that must be protected and
that can bring economic benefits. It was rather seen as a common good that must
be shared freely amongst themselves for the benefit of society.786 This view can
explain why the Adat community tend to ignore individual ownership and
monopoly rights.
This ignorance is mainly caused by the strong and pervasive influence of
adat law787 that tends to recognise collective rights.788 Under Adat law, principally,
the utilization of property should be dedicated to maintaining the sustainability of
collective life. Likewise, even though individual property is recognised by Adat, its
utilization should be used to support the sustainability of collective life.789 This
ownership is controlled by the community. See: Spruyt, J and Robertson, J B, 1973, History of
Indonesia the Timeless Islands, Macmillan, Australia, at 13.
785 Kalan, K. (2000) ‘Property Rights, Individual Rights and the Viability of Patent Law Systems’
University of Colorado Law Review 71, at 1468.
786 Due to the ongoing economic exploitation of indigenous knowledge, it has become imperative to
view the possession of indigenous knowledge by local people as a basic social right. The main aim
is to protect it from misuse and exploitation. This will enable local people to co-create, with other
important role players, effective mechanisms that are recognized internationally.
787 This pervasive influence has been formed by the long traditions of the Adat communities. Ter
Haar indicated the influence of Adat law in issues such as social organization, land rights, land
transactions, obligations involving land, obligations and endowed foundations, the law of persons,
the law of relationships, marriage law, inheritance, the law of delict (criminal law), and so forth.
See: Barend Ter Haar, 1948, Beginselen en Stelsel van het Adatrecht, (Adat Law in Indonesia), translated
by Adamson Hoebel and Arthur Schiller, New York, Institute of Pacific Relations (with South East
Asia Institute), reprinted in 1962, Bharata, Jakarta. Spruyt and Roberstson indicated the strong
influence of Adat in governing most aspects of the lives and behaviour of most Indonesians. See:
Spruyt, J and Robertson, J B, 1973, History of Indonesia the Timeless Islands, Macmillan, Australia, at
13; Hooker discussed the formal position of Adat in modern Indonesia. In his book, he admitted the
significant role of Adat in regulating most Indonesian life even though it is increasingly subject to
pressure for modernization. See: Hooker, M. B., Adat Law in Modern Indonesia, Oxford University
Press, Kuala Lumpur, 1978, at 25; See also: Koesnoe, M., 1969, Peranan Hukum Adat di dalam
Pembangunan Nasional, Prae-Advies Seminar Awig-awig, Denpasar Bali; Soepomo, R., 1982, Bab-Bab
tentang Hukum Adat (Chapters on Adat Law), Pradnya Paramitha, Jakarta.
788 See: Koesnoe, M., 1969, Peranan Hukum Adat di dalam Pembangunan Nasional, Prae-Advies Seminar
Awig-awig, Denpasar Bali. See also: Soerjono Soekanto, 1986, Faktor-faktor yang Mempengaruhi
Penegakkan Hukum, (Factors Influencing Legal Enforcement), Rajawali, Jakarta, at 49.
789 See: Koesnoe, M., 1969, Peranan Hukum Adat di dalam Pembangunan Nasional, Prae-Advies Seminar
Awig-awig, Denpasar Bali. See: Barend Ter Haar, 1948, Beginselen en Stelsel van het Adatrecht, (Adat
Law in Indonesia), translated by Adamson Hoebel and Arthur Schiller, New York, Institute of Pacific
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practice influences society’s way of thinking in appreciating, recognising and
utilising its properties. In addition, the ownership concept under Adat law should
be embodied in a physical subject, which is real and visible. Based on this fact, it is
not surprising that the ownership of information, knowledge, artistic and literary
works is not recognised. This can explain why intellectual property terms such as
individual ownership, exclusive right, and a monopoly, were unknown to almost
Indonesians and they were even deemed to threaten concepts on the collective life
of the Adat community.790
Unfortunately, due to a strong campaign and pressure by the US
government to introduce and enforce intellectual property law, i.e., ICA and IPA,
many Indonesians attempted to privatise and commercialise their tangible or
intangible properties. Consequently, the privatisation and exploitation of those
properties has not only increased social costs but also sparked various tensions
and conflicts in society.
3.2.1.3.2. Validity: Novelty, Inventive Step, Applicability, and Originality
Modern copyright and patent law relate to the granting of property rights in
constituting a set of relationship between individuals. It gives their owner the
exclusive right to harvest the fruits of his invention or creation within a certain
period and according to certain normative requirements. In Indonesia, an
invention requires novelty791, inventive step792, and industrial applicability,793
while copyright requires originality.794 Under such modern intellectual property
law, neither traditional knowledge nor biodiversity can be patented by Indonesian
indigenous practitioners because, it is not ‘novel’, it is ancient, while the concept of
originality refers to the fact that protected copyright works are not copied from
another work,795 whereas indigenous culture is communal and is based on copying
of traditional cultural products.
Apparently, copyright and patent protection for indigenous culture,
traditional knowledge and genetic resources may be hampered by problems
Relations (with the South East Asia Institute), reprinted in 1962, Bharata, Jakarta (describing the
law in the native culture, particularly the place of Adat law in the legal system); Soepomo, R., 1996,
Bab-bab tentang Hukum Adat, cet. Ke 4 Penerbitan Universitas.
790 The mentality of Indonesians, shaped by years of adat, Islam, agrarian existence, and colonial rule,
place a premium on the idea of community ownership and shared assets - a view which is contrary
to the individualistic, monopolistic tenets of intellectual property law. See: Kalan, K. (2000)
‘Property Rights, Individual Rights and the Viability of Patent Law Systems’ University of Colorado
Law Review 71, at 1476.
791 UU No. 14/2001 on Patent (hereinafter IPA 2001), arts. 2(1); 3(1); 6; 28(2)(e).
792 IPA 2001, Arts 2(1, 2); 28 (2)(e).
793 IPA 2001, Arts. 2(1); 5; 28(2)(e).
794 Terri Janke, ‘Our Culture Our Future’, at 5.2.2. See also Lahore and P.B.C. Griffith, 1974, Copyright
and the Arts in Australia, Melbourne University Press, at 16-17.
795 See also: ICA 2002, Art.1(3). This originality does not mean that the work must be an expression of
original inventive thought. It is not concerned with the originality of ideas, but with the expression
of thought. The work should ‘originate’ from the author and should have the distinct individual
creative style of the author. Moreover, he or she should have expanded the necessary degree of
labour, skill, and judgment to produce the work, giving it some quality or character, which the raw
material did not have. See: Charlote Sims, “Aboriginal Intellectual Property Rights – A Culture
Needing Protection”, Unpublished Masters Paper, Murdoch University, 1997, at 7, in J.W. Githaiga,
at 5.
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associated with inventorship, validity, authorship and originality796. This is
because from earlier times, pre-existing traditions and successive patterns of
imitation usually inspire indigenous culture products797. In Indonesia, indigenous
artists draw their aspiration from the wealth of their cultural heritage in painting
clan designs, dancing ceremonies and stories that have been handed down from
their ancestors.798 Clearly copyright and patent regimes offer no protection to
indigenous communities for their common innovation, collective works, and their
common resources. They allow the appropriation of traditional knowledge and
resources by scientists and commercial interests of other cultures.
3.2.1.3.3. Identifiable Inventor and Author
The concept of inventorship and authorship can be found in the Indonesian
799
patent and copyright act.800 The inventor is required to demonstrate novelty and
an inventive step, while the author801 is related to the originality requirement.
Thus, there must be an identifiable inventor and author, for copyright and patent
to exist in a product802, because the quantum of skill or labour is equally relevant
in determining patentability and originality, and the concepts of patentabilityinventorship and originality-authorship are an inseparable aspect in copyright and
patent protection803. However, in indigenous terms, an individual person or a
group of people will not always be identifiable, due to the very nature of
indigenous technological and cultural expressions.804 For example, from a patent
perspective, a great deal of considerable knowledge about medicine, traditional
herbs and cultivation technologies has been passed from generation to generation
in Indonesia.805 Another example: sculptures at various temples (candi) in

See: Michael Blakeney, 1997, "Bioprospecting and the Traditional Medical Knowledge of
Indigenous Peoples: An Australian Perspective", EIPR, Vol. 19, Issue 6, June 1997, at 298. See also:
James Tuney, "E.U., I.P., Indigenous Peoples and Digital Age: Intersecting Circles?, EIPR, Issue 9,
September, 1998, at 336.
797 J. W. Githaiga, at 5.
798 Sumanto illustrated this phenomenon in the puppet show tradition, where talent and skill in
operating the puppets is inherited due to the relationship between the senior puppeteer and the
cantrik or apprentice. The cantrik imitates his teacher (the senior puppeteer), and even the most
adventurous cantrik is not brave enough to modify any single aspect of his teacher’s style. In this
manner, imitation and plagiarism is common in traditional art performance, as bisane sake niru, apike
saka kulino (capability is obtained by imitation, beauty from customs). See: “Belum Terumuskan,
Perlindungan Hukum bagi Seniman Traditional” (Legal protection for the traditional artist remains
unformulated), KOMPAS, 22 Februay 1999.
799 IPA 2001, Art. 1(1).
800 ICA 2002, Art. 1(2)
801 An author is defined as a person who uses skill, labour and expertise to create a material form of
expression which is an original work. In relation to a photograph, the author is generally the person
who has taken the photograph in question. See: General Explanatory Memorandum to the
Indonesian Copyright Act.
802 Terri Janke, at 5.2.2.
803 Lahore and P.B.C. Griffith, at 18.
804 Terri Janke, at 5.2.2.
805 Agus Sardjono, 2004, Pengetahuan Tradisional: Studi Mengenai Perlindungan Hak Kekayaan intelektual
atas Obat-obatan, (Traditional Knowledge: A Study of Intellectual Property Protection for Medicines),
Program Pascasarjana Fakultas Hukum, Universitas Indonesia; See also: “Jamu dan Obat
Tradisional Warisan Nenek Moyang” (Traditional Medicine is Ancestor’s Heritance), President of
796
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Indonesia are well known, but who carved them remains a mystery. Even though
the Indonesian Copyright Act 2002, Article 10 now provides copyright protection
for works where the author is unknown,806 there has been criticism of this
provision. This is because it ignores the fact that most works with unknown
authors have become part of folklore or have become “products of popular
culture” which are owned collectively by society. The individual rights granted by
copyright laws will be difficult to reconcile with the collective rights granted by
customary law to folklore or products of popular culture.807
3.2.1.3.4. Material Form
Material form can be defined as any storage (whether visible or not) from
which a product or an adaptation thereof, or a substantial part of the product or
the adaptation, can be recognised. This term refers to the form in which products
are expressed, so ideas, knowledge, concepts or information must be contained in
the product.808 Thus, to obtain patent protection, an invention must be embodied
in a product or process, while to obtain copyright protection a work must be in
some communicable form.
Most indigenous knowledge, culture, performing, literary and artistic
products cannot satisfy this requirement. This is because non-permanent forms of
knowledge and cultural expression, such as traditional knowledge, traditional
medicine, the telling of stories, or performing songs or dance, have an exclusively
oral tradition,809 which does not require a tangible object. However, it is necessary
to note Grosheide’s comment that material form or tangible form or fixed form is
only requirement under certain Common Law copyright regimes, for instance in
USA, UK, Australia, not in Civil Law copyright regimes, for example in the
Netherlands.
3.2.1.3.5. Duration
Commonly, the period of protection for a patent is 20 years, while for
copyright and related rights, including computer programmes, sound recordings,
and databases it is 50 up to 70 years.810 Additionally, producers of films and sound

Republic
of
Indonesia,
12
April
2007,
available
at:
http://www.presidenri.go.id/index.php/fokus/2007/04/12/1722.html
806 For this kind of work, the copyright will be held by the State on behalf of its unknown author, if
the works have not yet been published. If the works have been published but the authors are
unknown, their copyright will be vested in their publishers on behalf of their authors. See: The
Indonesian Copyright Act No. 19/2002, Article 10.
807 Antons, Christoph, “Intellectual Property Law Reform in Indonesia” in Lindsey, Timothy (ed.),
Indonesian Law and Society, The Federation Press, Sydney, 1999,at 304; Antons, Christoph, Intellectual
Property Law Reform in Indonesia, Paper presented at “Indonesian Law: The First 50 Years” a
Conference held at the Asian Law Centre, University of Melbourne, 28 September 1995, at 311
808 Indonesian Copyright Act, 2002, Art. 1(2); Ricketson, S. and Richardson, M., 1998, Intellectual
Property: Cases, Materials and Comentary, 2nd edition, Butterworths, at 83-88.
809 This means that they cannot be protected by copyright. This oral tradition can only be protected
against unauthorised reproduction if the elements of breach of confidence laws are satisfied. See:
Terri Janke, at 5.2.2.
810 Copyright protection is granted for the life of the creator, plus 50 years. See: Indonesian
Copyright Act, Art. 29. Broadly speaking, copyright protection is granted for the life of the creator
plus 50 to 70 years, depending on countries’ legislation, for example as USA provides protection for
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recordings are granted the right to control the rentaling of their works and the
broadcasting of live performances for a minimum period of 50 years811.
One of the underlying rationales of copyright protection is the provision of
a commercial incentive for creativity. The copyright statutes establish specific
periods of time during which the copyright works remain protected. In contrast,
indigenous peoples are not primarily concerned with the commercial exploitation
of their creative works, but occasionally with the prohibition or restriction of the
commercial use of creative activities and knowledge which may have a sacred
significance812. The problem in this context is that copyright protection is limited to
a certain period of time so as to encourage creativity, while indigenous culture
requires eternal protection in order to maintain its cultural sanctity.
Even though there are substantial problems in protecting indigenous
culture, it is still necessary to consider the possibility of indigenous peoples having
enforceable rights related to their culture. It is therefore necessary to consider
various recent declarations and international conventions concerning the rights of
indigenous peoples, which could amount to a legal ground for protecting such
rights.813 Moreover, the development of legal concepts of “culture” could be
encouraged so that copyrights might be tailored to reflect indigenous interests. 814
3.2.2. Internal Influences on Indonesian Intellectual Property Law
In this context, the internal influences refer to the Indonesian social
structure. The social structure is visualised into economic condition, human
resource capacity and socio-cultural norms. Most social structure indicators are
constructed by several social components, such as religion,815 custom or Adat,816
language,817 the stratification of education818, income819, and also geographic820 and
70 years. See also: Fink, C., 2000, Intellectual Property Rights, Market Structure, and Transnational
Corporations in Developing Countries, Mensch-und-Buch-Verlag, Berlin, at 6
811 See: Indonesian Copyright Act, Art. 50(1); See also: WTO (2001c) Intellectual property:
protection
and
enforcement.
Available
at:
http://www.wto.org/
english/thewto_e/whatis_e/tif_e/agrm6_e.htm, retrieved on 27 October 2001.
812 Blakeney, 1997, "Bioprospecting and the Traditional Medical Knowledge of Indigenous Peoples:
An Australian Perspective", EIPR, vol. 19, Issue 6, June 1997, at 300.
813 See: Berne Convention for the Protection of Literary and Artistic Works (The Berne Convention);
WIPO Model Provisions for National Laws on the Protection of Expressions of Folklore Against
Illicit Exploitation and Other Prejudicial Actions (The WIPO model Provisions); Tunis Model Law
on Copyright for Developing Countries; Draft Declaration of the Working Group on Indigenous
Populations (WGIP); and The Mataatua Declaration on Cultural and Intellectual Property Rights of
Indigenous Peoples. In addition, there are several declarations relating to the rights of indigneous
culture, as quoted by Blakeney: the Julayinbul Declaration, the COICA Declaration and the Belagio
Declaration. See: Blakeney, 1997, "Bioprospecting and the Traditional Medical Knowledge of
Indigenous Peoples: An Australian Perspective", EIPR, Vol. 19, Issue 6, June 1997, at 300.
814 Tuney, "E.U.,I.P., Indigenous Peoples and Digital Age: Intersecting Circles?, EIPR, Issue 9,
September, 1998, at 341.
815 Nearly 90 % of Indonesians are Moslem. The remainder of the population are Christians, Budhists
and Hindhu. See: A. Supriyani Kardono and Darrell R. Johnson in Allan Gutterman and Robert
Brown, Intellectual Property Laws of East Asia, Sweet and Maxwell, 1997, 155-156.
816 The people had social and religious (animism) duties which were gradually refined to form a
coherent body of behaviour known as Adat. See: Spruyt, J and Robertson, J B, History of Indonesia the
Timeless Islands, 1973, Note 784, at 13; See also: Grant, Bruce, 1996, Indonesia, Note 783, at 4
817 The Indonesian national language is Bahasa Indonesia. In addition, there are more than 300
regional or local languages which are used by Indonesians. See: BBC News, Country Profile:
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demographic821 conditions. Those social components are elaborated in the
following sections, particularly in the sections 3.2.3.1. Legal Cultural Issues that
cover communalism, inclusivism, and spiritualism; and 3.2.3.2. Policy Issues that
cover economic, human resource capacity and socio cultural norms issues. In
Indonesia, Adat and religion (Islam) have a strong and pervasive influence on the
level of peoples’s legal awareness. Consequently, during the period of Dutch
colonialism, the Dutch government respected Adat and Islam Law and allowed
Indonesian natives to use their Adat and religi (Islam) as their civil law,822 instead of
the Dutch Civil Code (Burgelijk Wetboek). This decision was based on the recognition
of the fact that Indonesian natives already had and believed in their own customs
and norms, embodied in a legal system called Adat and Islamic Law (Shariáh)823 that
was different from the Dutch. The Dutch government considered that all legal
systems, including Adat and Shariáh, are equal and had to be respected. Therefore,
during the period of Dutch colonialism, Adat and Shariáh could live side by side
with the Dutch Civil Code designated for application to Europeans and Foreign
Orientals (Chinese).
3.2.2.1. Legal Cultural Issues: Legal Awareness of Intellectual Property
Indonesia, last updated, 23 August 2007, available at: http://news.bbc.co.uk/1/hi/world/asiapacific/country_profiles/1260544.stm#facts, retrieved on 20 Okctober 2007.
818 In Indonesia, education is compulsary from 6 to 12 years of age. (the Wajib Belajar Programme).
Mostly, education is the responsbility of the state, but many madrasah or pesantren (Islamic
schools) are financed by kiai or ulemma (moslem leaders). Not more that 5% go to college or
university. See: A. Supriyani Kardono and Darrell R. Johnson, 1997, Ibid; See also: BBC News,
Country
Profile:
Indonesia,
last
updated,
23
August
2007,
available
at:
http://news.bbc.co.uk/1/hi/world/asia-pacific/country_profiles/1260544.stm#facts, retrieved on
20 Okctober 2007.
819 The Indonesian GDP from 1992 to 1997 reached an average of 4-5% per annum. However, by May
1998, it had slumped to a 7% negative growth, unemployment hit 12%, the interest rate reached
75% and the rupiah dropped from 6,000 to the US dollar to a catastrophic 18,000. In 2005 and 2006,
Indonesian GNI per capita reached up $ US 1.280 and $ US 1.420 respectively. See. Lindsey, T.C.,
“An Overview of Indonesia Law” in Lindsey, T.C., 1999, Indonesia: Law and Society, The Federation
Press, at 9; See also: BBC News, Country Profile: Indonesia, last updated, 23 August 2007, available
at: http://news.bbc.co.uk/1/hi/world/asia-pacific/country_profiles/1260544.stm#facts, retrieved
on 20 Okctober 2007.
820 The land mass of Indonesia is 1,919,440 sq km, and it consist of over 17,504 islands. See: BBC
News, Country Profile: Indonesia, last updated, 23 August 2007, available at:
http://news.bbc.co.uk/1/hi/world/asia-pacific/country_profiles/1260544.stm#facts, retrieved on
20 Okctober 2007.
821 The total population of Indonesia is more than 218.868.791 people. See: Biro Pusat Statistik (BPS)
Indonesia, 2005, (Central Bureau of Statistic), available at http://www.datastatistikindonesia.com/component/option,com_tabel/task,show/Itemid,165/
822 In this case, during the period of Dutch colonialism, Adat and Islamic Law were used by most
Indonesian natives to regulate their social interaction in private law, such as property law, contract
law, and iheritance law. However, in recent developments, there has been a gradual increase in the
number of people in Indonesian society who use civil law by referring to the Burgerlijk Wetboek.
823 The survival of Adat over thousands of years indicates that it contains cultural norms which reflect
and shape the lives of Indonesian people. To date, Adat still survives even though there is a huge
wave of external influences coming from imported religious and social beliefs, such as Hinduism,
Buddhism, Islam and 350 years of Dutch colonialism. See: Grant, Bruce, 1996, Indonesia, Note 783, at
4, 126; See also: Koesnoe, M., 1969, Peranan Hukum Adat di dalam Pembangunan Nasional, Prae-Advies
Seminar Awig-awig, Denpasar Bali.
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Legal culture - social values and social structure - play an important role in
the way society responds to and interprets legal regulations and their
implementation.824 The social structure shapes the legal awareness of society,
which in turn influences the effectiveness of law enforcement. Logically, the social
structure may contribute to the creation of human resource quality and supporting
facilities which in turn determine society’s legal awareness, and legal enforcers’
ability to respond to and enforce copyright and patent rules. This is because the
awareness is formed by social processes, which involve all existing potentials in
society, such as institutions, norms, physical conditions and social structure. The
different social structure in various countries results in a different level of legal
awareness, particularly concerning the way people appreciate the intellectual
property regime.825
Against this background, it is not surprising that Western countries seem
more inclined than Indonesia to apply intellectual property regimes, which reflect
Western values such as individualistic, materialistic and exclusivistic norms.826
This can also be seen from the positioning of Indonesia as a watch-list priority in
intellectual property infringement.827 As will be discussed hereafter the (lack of)
Legal culture plays a significant role in nurturing and maintaining the sustainability of the existing
law. This because, culture provides a framework for recognizing and providing parameters for
understanding social, political, economic, and religious influences on legal systems (Clifford
Geertz, 1977:3-4). Lawrence Friedman, who developed the concept of “legal culture”, defines legal
culture is the ideas, values, attitudes, and opinions people hold, with regard to law and the legal
system. It may include beliefs, values, ideas, and expectations. Therefore, the legal culture, in other
words, is the climate of social thought and social force which determines how law is used, avoided,
or abused. Without legal culture, the legal system is inert? Friedman simplfies the concept of legal
culture through his expression: “a dead fish lying in a basket, not a living fish swimming in its sea”.
See: Lawrence M. Friedman, “On Legal Development”, 24 RUTGERS L. REV. 11, 46 (1969); L.M.
Friedman, 1975, The Legal System: A Social Science Perspective, New York: Russel Sage Foundation;
L.M. Friedman, American Law: An Introduction, W.W. Norton & Co., New York, 1984, at 6; L.M.
Friedman, “Is there a Modern Legal Culture?”, 7 RATIO JURIS (1994), at 117-119; Geertz, Clifford,
1977, The Interpretation of Culture, Basic Books Classic, at 3-4; Carol Ember and Melvin Ember,
Anthropology 510 (1990); David. M. Trubek, Symposium: Back to the Future: The Short, Happy
Life of the Law and Society Movement, 8 FLA. ST.U.L.REV. 4, 6 (1990); David Nelken, “Legal
Culture”in Edward Elgar Encyclopedia of Comparative Law, at 373-381; See also: Note 36.
825 For the relationship between legal awareness and legal enforcement, See: Soerjono Soekanto,
Faktor-faktor yang Mempengaruhi Penegakkan Hukum, (Factors Influencing Legal Enforcement),
Rajawali, Jakarta, 1986, at 33. An example of the above relationship can be seen in the court’s
consideration in the case of pirating the song “Apanya Dong”. In that case, the court considered
piracy as a crime and only subjected it to criminal penalties if the piracy threatens or damages the
public interest, rather than the author’s interests. See: Unreported decision of the District Court of
North Jakarta, 11 April 1984 in Afifah Kusumadara, 2000, at 133. The above example shows that the
author’s interests are not familiar among and recognized by Indonesians.
826 The Indonesian copyright and patent law represented Indonesian culture and public concerns that
were different from Western society. Western and US patent law were based on the Western and
American culture that protected and emphasised individual rights, values and ideas. See also: Blatt,
Jeffrey J., “Considerations in Representing Western Companies in Technology Transfers to East
Asia” (1996) 19 Hastings International and Comparative Law Review at 674; See also: Doris Estelle Long,
“The Impact of Foreign Investment”, 246 (describing individualistic and capitalistic are the core
Western concepts that are embodied into the TRIPs Agreement).
827 Soerjono Soekanto, an Indonesian legal Sociologist, maintained that one of the indicators to
measure the level of society's legal awareness is the level of infringement frequency. See: Soerjono
Soekanto, Note 779, at 4. Roughly speaking, copyright and patent infringement in Indonesia is
higher than other countries that tend to adopt Western values. Due to this infringement, Indonesia
824

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

175

legal awareness in Indonesia is influenced by communalism, inclusivism and
spiritualism.
3.2.2.1.1. Communalism v.s Individualism
Communalism and individualism828 are two main notions, which
influence the social behaviour in society. Communitarians emphasise the social
dimension. Consequently, communalism concerns the right and duties of
individuals towards other individuals and their society829. In appreciating and
managing intellectual products, the communal society sees the relationship
between an author and society not only in economic or commercial terms, but just
as much or even more so in cultural terms.830 Thus, intellectual property, for
example copyright, functions as an instrument to manage the cultural processes831
towards improvement of cultural life.832
is categorised as a Priority Watch-List country, together with China, Bulgaria, Israel, Malaysia,
Brunei, South Africa, Mexico and Korea. This proves that legal culture influences the legal
awareness in appreciating intellectual property –copyright and patent. See: Djaic, Darko, 2000,
“Why Does The Enforcement of Indonesia’s Intellectual Property Laws Continue to be a Problem?”,
EIPR, vol.10, at 459; See also: Indonesia Terancam Pembalasan Amerika, (Indonesia is threaten by
retaliation of America), KOMPAS, 5 August 1999, in http://www.kompas.com/kompas%2cetak/
berita%2Dter…/1945.htm, See Also: "Menristek : RI Terancam Masuk Daftar Negara yang Diawasi",
KOMPAS, 6 May 1998, in http://www.kompas.com/9805/06/iptek/menr12.htm. Indonesia, like
many East Asian jurisdictions, did not have the same history of intellectual property protection as
the US and other Western countries recently had. The laws of East Asian countries reflected a
consensus-building decision process and a greater concern for the common good as well as
protection of society, and consequently less protection for individuals. East Asian intellectual
property laws required right holders who were given a legal monopoly concerning their property
rights to exploit the rights in a manner that benefited society. See: Blatt, Jeffrey J., “Considerations
in Representing Western Companies in Technology Transfers to East Asia” (1996) 19 Hastings
International and Comparative Law Review at 674
828 Individualism is a philosophy of life stressing the priority of individual needs over group needs, a
preference for loosely-knit social relationships, and a desire to be relatively autonomous of others'
influence.
See:
Social
Pschicology
Glossary,
available
at:
http://www.richmond.edu/~allison/glossary.html
829 Akermark, A.S., 1996, Justification of Minority Protection in International Law, Kluwer Law
International, at 42-43.
830 The embodiment of these communal values can be seen from Socialist countries which tend to
emphasize the communal aspect tend to use copyright law to protect their folklore traditions. For
example, Russian Copyright Law protects oral works including folklore, Chinese Copyright Law
protects quyi – a form of non-predetermined ritual dance and pantomime. Cuban Copyright Law
protects “works of folklore” that are apparently “of an original character”, and involve creative
activity on the part of their authors. See: Doris Estelle Long, 1998, ‘The Impact of Foreign
Investment on indigenous Culture: An Intellectual Property Perspective, (1998) 23 North Carolina
Journal of International Law & Commercial Regulation 229, at 243.
831 Puscher, Heinz, 1976, “Copyright in the German Democratic Republic”, Copyright Bulletin, Vol.10,
No.3, at 19.
832 In her report, Daes notes that a song or story is not a commodity or a form of property but one of
the manifestations of an ancient and continuing relationship between people and their territory.
She adds that all the elements of heritage should be managed and protected as a single, interrelated
and integrated whole. See: Daes, Erica Irine, Special Ropporteur of the Sub-Commision on
Prevention of Discrimination and Protection of Minorities, and Chairperson of the Working Group
of Indigenous Populations, Study on the Protection of the Cultural and Intellectual Property of
Indigenous Peoples, United Nations Document E/CN.4/Sub.2/1993/28, 28 July 1993. para 22, at 8,
and para. 31, at 9, in Michael Frankel & Company and Terri Janke, 1998, ‘Our Culture, Our Future:
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For that reason, it is inappropriate if the heritage of indigenous peoples is
divided into separate legal categories such as ‘cultural’, ‘artistic’, or ‘intellectual’ or
into separate elements such as songs, stories, science or sacred sites. This is
because all of those components are constitutive elements of the cultural integrity,
which reflect the identity of the whole cultural community. To date, this point of
view is still inherent to the Indonesian society in appreciating their cultural
property.833 An example is Balinese artistic culture. There is no word in the
Balinese language for ‘art’ and ‘artist’, no separate class of artists834. ‘The artist in
Bali is an amateur, casual and anonymous, who uses his talent only to serve the
community…the anonymous artistic production of the Balinese, like their entire
life, is the expression of collective thought835. Thus, it could be acknowledged that
the individual autonomous creator or author contrasts with the generally
communal and collective nature of indigenous peoples836. This helps to explain
why, before Dutch colonisation, the concept of a monopoly over intellectual works
was unknown in Indonesian society.
3.2.2.1.2. Inclusivism v.s Exclusivism
Inclusivism is a basic characteristic of people that fertilises and
strengthens the public interest837 and social function838 in Indonesia. This
Indigenous
Cultural
&
Intellectual
Property
Rights,
in
http://wwww.icip.lawnet.com.au/executive_summary.html , at 1.1.
833 One of the most recent cases is Malaysian exploitation on the traditional folk song ‘Rasa Sayange’
of Ambonesse, Maluku. The song is used by Malaysian government as a jingle to attract tourist.
This song is displayed for torist advertisement in CNN, BBC, and other international broadcasting
television. This exploitation harmed identity of the Ambonesse and Indonesian, then sparked a hot
debate on the appreciation of the cultural integrity and identity of the nation. See: Hayyan ul Haq,
Melindungi Kekayaan Kultural Bangsa (Protecting Cultural Property of Nation), KORAN TEMPO,
17 October 2007, available at: http://www.korantempo.com/korantempo/login.html
834 Covarrubias, Miguel, 1972, Island of Bali, Oxford University Press/Indira, Kuala Lumpur (First
Published in 1937), at 162.
835 Covarrubias, Miguel, 1972, at 164.
836 Michael Blakeney, 1997, "Bioprospecting and the Traditional Medical Knowledge of Indigenous
Peoples: An Australian Perspective", EIPR, vol. 19, Issue 6, June 1997, at 298.
837 Public interest is generally defined as common well-being or general welfare. In various pieces of
literature, public interest is society’s interest or collective interests. See: Gautama, Sudargo, 1983,
Pengertian Negara Hukum (The Concept of State of Law), Alumni, Bandung, at 15; See also: K.R.M.H.
Soeripto, “Mengamalkan, Menjabarkan, serta Menghayatkan Pancasila dan sekaligus
memantapkan Ketahanan Nasional, (Understading, Elaborating, Implementing and Internalising
Pancasila) in Seminar on Pancasila in Airlangga University, 6-9 December 1976, at 26 and 34 et seq.
In the context of the utilization of property, it must be dedicated to creating or attaining collective
usefulness; or the utilization of property should be enjoyed by people for improving the quality of
collective life. In various Acts and regulations, the public interest is related to the collective interest
of the people, the collective interest of the nation and the state (Law No.5/1960 concerning Land,
Article 18); and development interest (Law No.20/1961 concerning Revocation of Rights to Land
for Public Interest, Article 1). Development interests are related to the Nation and State interests,
and society or people’s interests.
838 Social function refers to the society-based power of a property. It could be defined as the
utilization or functionalisation of property that can maintain and improve the quality of collective
life; not damaging or harming collective interests. It means that in the utilization of a property, the
owner, in utilizing his or her property, should consider the interests of others. For example, A.W.
Muschenga gives an example of the term “social function” in a traditional community in ancient
India. Anyone who owns a boat cannot exclude others from using that boat. The owner has an
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characteristic still has a strong and pervasive influence on the way people think
and behave because it has been nurtured and strengthened by Adat communities
in preserving their collective life from generation to generation. Furthermore, this
characteristic has been embodied in the concept of public interest and the social
function.839 Based on a public rights view as endorsed in Indonesia, it is
inappropriate to assign private property rights to intellectual creations.
Information and knowledge should exist in the public domain,840 because they are
pivotal instruments for social cohesion and learning. Therefore, they should be
freely accessable by the people. In Adat communities, which tend to be inclusive,
public interest and the social function find their strongest application. This
description explains why exclusivism, as one of the core elements in intellectual
property, is not consonant with Indonesian culture.
Adat communities do not recognise the notion of the private ownership of
intellectual assets. The hidden message of this notion is the refusal of Adat to
recognise the possession of individual rights as superseding principles of public
interest and the social function of property.841 With this cultural background,
many Indonesian scientists and researchers believe that their knowledge should be
made available to and for the benefit of their community as an accelerator for
creating a learning community.842 This precept still underlies conceptions relating

obligation to help others to cross the river. In this case, the owner has no absolute right to his boat.
See: A.W. Musschenga, 1980, Noodzakelijkheid en Mogelijkheid van Moraal, van Gorkum, Assen, in
Ronald Z. Titahelu, 1999, at 271. In Indonesia, the concept of the social function is derived from the
concept of harmony and a balance between rights and obligations. It means that the social function
must ensure personal rights, but if it is faced with public or national interests, the public or national
interests must first be considered without ignoring personal rights.
839 See: Law No.5/1960, Article 6 states that “land has a social function”. See also: Law No.20/1961.
840 Knowledge, in most developing countries, particularly in developing traditional communities, was
regarded as the common heritage of mankind that should be freely available to all. Knowledge was
considered to be collective and had to be shared with other people within communities and even
with other nations. See: Brenner-Beck, Dru, “Do As I Say, Not As I Did” (1992) 11 UCLA Pacific Basin
Law Journal at 87. Culturally, knowledge in Indonesia was regarded as public property, because it
related to the public benefit and interest as taught in Adat and Islamic laws. See: Thalib, Sajuti, 1987,
Politik Hukum Baru : Mengenai Kedudukan dan Peranan Hukum Adat dan Hukum Islam dalam Pembinaan
Hukum Nasional (New Legal Policy: Concerning the Position and Role of Adat Law and Islamic
Law), Binacipta, Bandung, at 17; Hayyan ul Haq, 2008, ‘Exploring Fiqh Intellectual Property for
Public Interests’, in International Conference on Islamic Jurisprudence (Ijtihad) and Fatwa (Ifta’),
Proceeding, 12-14 August 2008, International Islamic University, Malaysia.
841 The strong influence of communal culture has shaped by the way Indonesians appreciated
intellectual property. Indonesians did not optimally use intellectual property protection as an
instrument to foster creativity, invention, and innovation. Instead, they relied on the rapid
dissemination of knowledge to society as one of the programmes to implement the main
mandatory provisions of the Indonesian constitution. Therefore, the privatisation of knowledge
gave rise to considerable doubt as to whether this was the best way to develop and disseminate
knowledge. See: Braga, Carlos A.P. and Fink, Carsten, “Reforming Intellectual Property Regimes:
Challenges for Developing Countries” (1998) 1(4) Journal of International Economic Law, at 538.
842 This notion has been embodied in the policy of the Indonesian government in managing its
intellectual products. For example, the government allocates special funding to support public
institutions such as state universities and state-funded research centres, e.g. National Institute of
Science (LIPI), NationalAtomic Energy Agency (BATAN) and so forth, in developing and
disseminating knowledge and technology through R&D activities. Most technologies emanating
from public sector institutions become part of the public domain, as the state would use the
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to the nature of information and knowledge in Indonesia. Again, this description
explains why the task of generating knowledge belongs to the state, not the private
sector, e.g. corporations.
3.2.2.1.3. Spiritualism v.s Materialism
In addition to the above description it should be observed that the
Indonesian social structure is also determined by spiritual values.843 It is
acknowledged that spiritual values cannot be measured quantitatively. However,
we can see the impact of spiritualism at a practical level. Regarding the intellectual
products of Indonesians, particularly in traditional communities, most of their
products are dedicated to transcendent goals. For instance, in traditional art, the
works are more visual in relation to spiritual satisfaction than to material
interests.844 As a concrete example, in West Papua, Bali and Lombok, many
sculptures, dance and music made by members of the tribes845 is regarded as
sacred.846 Therefore, in its national policy,847 Indonesia still recognizes the
protection of works based on ritual sacredness and precious value. Consequently,
the Indonesian government, by respecting Adat values, gives a form of protection
to a work only to preserve the religious value of that work. It is obvious that all
previous conceptual problems may have practical consequences, due to the fact
that indigenous culture involves a trans-generational, communal nature of
indigenous knowledge terms, which are difficult to accommodate in copyright and
patent laws848.
technology in question to meet public needs. The fruits of invention are widely provided for
potential users (at least in principle).
843 It is important to note that in the cosmology of Indonesian society, an individual cannot be
separated from his or her surrounding environment –the community, nature, and even the
supernatural spirit. See: Afandi, A., 1971, Kedudukan dan Pengaruh Hukum Asing Didalam Pembinaan
Tata Hukum di Indonesia (The Position and Role of Foreign Law in the Development of the Legal System in
Indonesia), University of Gajah Mada, Yogjakarta, Indonesia, at 7-8. See: J.F. Holleman, ed. Van
Vollenhoven on Indonesian Adat Law, Translated by J.F. Holleman, Rachel Kalis, and Kenneth
Maddock (The Hague: M. Nijhoff, 1981); See also: Sunaryati Hartono, 1989, Kapita Selekta
Perbandingan Hukum, Cipta Aditya Karya, Bandung, at 34 and 46; Maryam Darus Badrulzaman,
Mencari Sistem Hukum Benda Nasional, (Finding the National Property Law), Alumni, Bandung, at 44.
844 “Belum Terumuskan, Perlindungan Hukum bagi Seniman Traditional” (Legal protection for
traditional artists remains unformulated), KOMPAS, 22 Februay 1999. This issue has been restated
in the National Consultation on The Protention of Genetic Resources, Traditional Knowledge, and
Folklore in Jakarta, 30 November – 1 December 2004
845 Those tribes are: Asmat in Papua, Balinesse in Bali, Sasakness in Lombok. See: David Harnish,
Review on Cilokaq Music of Lombok by Hoshikawa Kyoji, Pusaka Group "Putra Sasak Asli", AlMashar, in Asian Music, Vol. 26, No. 2, Musical Narrative Traditions of Asia (Spring - Summer,
1995), at 157-160; See also: Harnish, “Worlds of Wayang Sasak: Music, Performance, and
Negotiations of Religion and Modernity” in David Harnish, ”Defining Ethnicity, (Re)Constructing
Culture: Processes of Musical Adaptation and Innovation among the Balinese of Lombok”, in
Journal of Musicological Research, Vol. 24, Issue 3-4, 2005, at 278.
846 See: Heliantoro, “Undang-undang Paten Berwawasan Nasional dan Internasional” (Patent Law
with a National and International Perspective) Hukum & Pembangunan, No.4, 1987, at 372; David
Harnish, “The Preret of the Lombok Balinese: Transformation and Continuity within a Sacred
Tradition,” Selected Reports in Ethnomusicology 8 (1990), 201–220.
847 See: The Indonesian 1945 Constitution, Art. 32; The Indonesian Copyright Act 2002, Art.10.
848 Posey, "Protecting Indigenous Rights to Diversity", (1996) 38/8 Environment 7, in James Tuney,
"E.U.,I.P., Indigenous Peoples and Digital Age: Intersecting Circles?, EIPR, Issue 9, September, 1998,
at 336.

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

179

3.2.2.2. Institutional Capacity: Policy Issues
Institutional capacity refers to the capability of institutions in optimising the
utilisation of their resources. In this respect, institutional capacity refers to
Indonesia’s capabilities and readiness to use and manage its potentials and
resources to optimise the utilisation of intellectual products. This institutional
capacity plays a significant role in developing information and technology. The
weakness of this institutional capacity is prominent in Indonesia’s failure not only
to develop information and technology, but also to protect national interests,
public insterests and fundamental rights. This is particularly true when we see that
the instrumental role of political and legal institutions in developing countries do
not work optimally because they are oftenly hampered by limited economic of
financial resources and expertise/qualified human resources. The weakness of
institutional capacity impacts the capability of the government to facilitate the
transformation of society,849 which in turn discourages the confidence and
bargaining position of the government, particularly when facing foreign entities.
For example, in legal policy or legislative products, the Indonesian government
often made reactive responses850 when it faced foreign interests. Due to its weak
bargaining position, the government tended to accommodate foreign interests but
ignored socio-cultural norms as an inseparable element from the Indonesian legal
system.
It should be noted that the strengthening of institutional capacity greatly
relies on the political commitment and strategy of the government to strengthen
economic or financial capabilities851 and continuing legal reform for improving
resources and expertise as well as creating good governance. Therefore, the
following sections will discuss and analyse Indonesian policies related to some
relevant elements of institutional capacity852 in optimising the utilisation of
intellectual products, namely: (i) the economic or financial aspect; (ii) the human
resources aspect; (iii) the policy and regulation aspect; and (iv) the socio-cultural
aspect. These aspects will also be linked to the Indonesian readiness to develop
information and technology, including the implementation of the TRIPS
agreement in Indonesia.853
In this regard, the government cannot invest in health and education for its citizens and in
providing public goods like physical infrastructure, economic institutions and other essential
intellectual products.
850 This can be seen from sweeping legislation practices where the Indonesian government issued
many acts and regulations that are not consonant with the Indonesian interest. Most of Acts are
results of external pressures. For example, a series of Indonesian intellectual property legislation
and investment laws.
851 Economic development may stimulate the emergence of an industrial constituency which is likely
to support stronger protection so that capacity building may find more fertile ground. Hence,
considerable political effort is being expended to start to (re)produce the globalised norms and
justifications which are at the heart of the TRIPs agreement.
852 See and Compare to: Jery VantSant who elaborates some elements of institutional capacity, such as:
legal structure, human resources, management systems and financial resources. See: Jerry VantSant,
“Frameworks
for
Assessing
the
Institutional
Capacity”,
available
at:
http://www.ngomanager.org/vansantarticle.htm
853 Overall, there are three broad areas where Indonesia needs to act so as to bring its legal system
into TRIPs compliance: (i) legislative reform (either new laws or the redrafting/amendment of
existing laws); (ii) administrative development; and (iii) effective enforcement. The administrative
849
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3.2.2.2.1. Economic and Financial Aspect
Generally, Indonesian economic situation does not have enough capacity to
support national economic independence. The development of the Indonesian
economy relies on foreign loans and foreign investment.854. This weakness has
resulted in dependence on foreign economic aid.855 Consequently, Indonesia has
become a fragile country to developing its national development programmes
based on its national interest.856 Many economic development programmes in
Indonesia have been dictated by international financial institutions (IFIs), such as
the World Bank and the IMF which represent developed countries’ interests.857
programmes may cover various activities from computerisation and streamlining to cope with the
expansion of applications and work, to the development of previously absent mechanisms, while
effective enforcement refers to the development of effective judicial systems as well as training for
law enforcement agencies.
854 In this respect, the US became one of the biggest foreign sources of investment with US$ 758
million of direct foreign investment in 1988 alone. See: Statistics drawn from S. Guisinger, “Foreign
Direct Investment Flows in East and Southeast Asia” (1991) 8 ASEAN Economic Bulletin at 29 as
cited in MacLeod, Dylan A, “U.S. Trade Pressure and the Developing Intellectual Property Law of
Thailand, Malaysia and Indonesia” (1992) 26 University of British Columbia Law Review at 371; See
also: Antons, Christoph, “The Development of Intellectual Property Law in Indonesia: From
Colonial to National Law” (1991) 22 International Review of Industrial Property and Copyright Law, at
375.
855 This is because Indonesia’s economic development is based on import substitution that produced
low-technology products, such as textiles and foodstuffs. Up to the 1980s, a great deal of
Indonesian economic activity relied on subsistence agriculture, oil and gas production.
Consequently, there was no great demand for advanced technology, and if the demand existed, it
would be met by imports.
856 Due to its strong dependence on developed countries’ economic, markets and technologies,
Indonesia is susceptible to external pressures. These external pressures can be seen in the threats of
trade sanctions, such as trade barriers and GSP, that forced Indonesia to reform its IPR laws and to
introduce more rigorious rules than outlined by TRIPs. See: Sections 3.3.2.1. and 3.3.2.3. of this
dissertation.
857 This IFIs manoeuver, in 1994 succeded in transforming the General Agreement on Tariffs and
Trade (GATT) into the World Trade Organization. In addition, the IFIs had explicitly imposed
some austerity programmes on Indonesia, as loan conditions by the IMF and World Bank,
involving Structural Adjustment Programmes (SAPs), and the rise of the minimalist, contractingout state, based on the New Public Management paradigm and following the Washington
monetarist consensus. Several main components of the Washington consensus (the Neoliberal
approach) are fiscal discipline, financial and trade liberalisation, property protection, and so forth.
In this case, the World Bank and IMF forced Indonesia to eliminate any trade barriers, tariff, quotas,
and subsidiary programmes, and to privatise many pivotal businesses that may impact to public
interest, such as water management, education, health, agriculture, transportation,
telecommunications, oil, electricity and so forth. This programme is preconditioned to prepare and
to invite multinational corporations to expand their market share in Indonesia. In his work, Stiglitz
blames the "market fundamentalism" that endorses the view that a "free" market flawlessly solves
all problems. As Stiglitz authoritatively indicates, one-size-fits-all economic policies can damage
rather than help countries with unique financial, governmental and social institutions. See: Stiglitz,
J.E., 2002, Globalization and Its Discontents, Notes 53, 415, at 40-46. See also: A Tony Prasetiantono,
“Menggugat Konsensus Washington” (Requestioning the Washington Concensus), KOMPAS, 25
September 2006. See also: Paul Havemann, 2001, “Human Rights: Trade, Globalization and
Governance, Indigenous Rights in the Commonwealth”, Paper at South Pacific Regional Expert
Meeting, Raffles Gateway Hotel Nadi, Fiji Islands, 15th - 16th October 2001, at 2-3. Regarding law
reform issues, the requirements for law reform were forced upon Indonesia by the International
Monetary Fund subsequent to the Asian economic crisis, which began in 1997. In this case, the IMF
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This weakness is indicated by a low level of domestic investment and savings rates
that reflect the capital mobilization and entrepreneurship ability which are
necessary preconditions for realizing the benefits of increased intellectual property
protection. Consequently, these factors dissuade domestic enterprises from
participating in, and directly gaining from the incentives provided by increased
intellectual property protection.858
Brenner-Beck maintains that only after reaching a threshold level859 of
science, technological and economic development, will a developing country be
interested in adopting stringent intellectual property measures.860 So, it is
understandable that a stronger regime of IPR protection will follow local
industries’ capabilities to innovate themselves. Those facts show a significant and
direct correlation between the level of economic development and the degree of
intellectual property protection provided by a nation.861 By referring to national
productivity and creativity that are indicated by several important indicators, such
as a low level of economic growth, scientific and educational development and a
small number of domestic patent registrations in Indonesia, it is difficult to classify
Indonesia as a country that is reaching the threshold level where increased
intellectual property protection would benefit its economy.862
imposed new legal regimes, for example, intellectual property law, antitrust law, investment and
bankruptcy legislation, corporate laws, and so forth. Those legal changes were required (as a major
requirement) to access trade agreements, and to obtain international donors and financial support.
858 Many studies have analyzed the relationship between the level of a nation's economic
development and its level of protection of intellectual property. They have done so by correlating
modernization indicators with the strength of patent protection. The direct relationship between
economic development and the strength of patent protection, when combined with historical data,
shows a causal link between the two. See: Brenner-Beck, Dru, “Do As I Say, Not As I Did” (1992) 11
UCLA Pacific Basin Law Journal.
859 This threshold level is marked by several prerequisites. First, the developing country’s per capita
gross national product (“GNP”) must be at a level significantly above the subsistence level typical
in developing countries. Second, the developing country’s engineers and scientists must have
attained a sufficient degree of technical sophistication to profit from the incentives offered by a
rigorous system of intellectual property protection. Finally, the developing country’s economy
must internally generate sufficient investment capital to support sustained growth. In detail, the
threshold level requires the development of the developing countries’ infrastructure so that it can
realize the benefits provided by strong intellectual property laws. The infrastructure includes an
educated workforce, a basic industrial capacity, domestic entrepreneurial ability, and domestic
capital mobilization. Even, piracy fosters many of these factors. See: Brenner-Beck, Dru, “Do As I
Say, Not As I Did” (1992) 11 UCLA Pacific Basin Law Journal.
860 Surveying a number of studies, Nagesh Kumar concludes that the East Asian countries, viz., Japan,
Korea and Taiwan absorbed a substantial amount of technological learning under a weak IPR
protection regime during the early phases of economic development. These patent regimes
facilitated the absorption of innovation and knowledge generated abroad by their indigenous firms.
They have also encouraged minor adaptations and incremental innovations on the foreign
inventions by domestic enterprises. See: Kumar, N., 2003, ‘Intellectual Property Rights, Technology
and Economic Development’ Economic and Political Weekly, 38:3 (18 January 2003): at 216, available
at: http://www.epw.org.in/showArticles.php?root=2003&leat=01&filename=5391&filetype=pdf
861 Brenner describes the importance of the presence of some scientific/technical infrastructure, the
conversion from agricultural or handicraft production to industrial production, freedom in the
conduct of business, and the desire and will of the state to advance technical and industrial
development as preconditions for the introduction of patent protection. See: Brenner-Beck, Dru,
“Do As I Say, Not As I Did” (1992) 11 UCLA Pacific Basin Law Journal.
862 Darko Djaic analysed that IPR enforcement problems in Indonesia will continue. This is because
protection for intellectual property is simply not in Indonesia’s interest. In this context, Indonesia
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3.2.2.2.2. Human Resource Capacity
The lack of qualified human resources to support the TRIPs implementation
in Indonesia shows the unreadiness of Indonesians to implement and develop a
Western IPR regime. Indeed, the lack of qualified human resources in the
Indonesian IPR regime can be seen from a series of components of the Indonesian
legal system, either at the substantive level (the legislator or the legal drafters), the
structural level (the executive, i.e. the government, legal officials,863 and lawyers),
or the cultural level (inventors and creators, such as academics, scientists, business
actors and other stakeholders). For example, at the substantive level, the lack of
IPR experts at the legislative or legal drafting level resulted in the Indonesian
government adopting and introducing a model law (WIPO).864 Most of its
substance (norms) was translated from the model law by referring to international
conventions (Paris, Bern, Rome Conventions) and the TRIPs Agreement. In this
case, the Indonesian Copyright and Patent Acts were modelled on the copyright
and patent laws in developed countries. Unfortunately, these laws are not
followed by a readiness on the part of Indonesians to implement them. This can be
seen by the poor judicial infrastructure, the understaffed and underfunded
enforcement agencies, and the inadequate administration and law enforcement
mechanisms to support copyright and patent laws. Those complex problems gave
rise to pressure from Western countries to introduce a strict IPR regime. Of more
concern, this unreadiness has been exacerbated by the demand of Western
countries to introduce a stricter IP law.
Then, at the structural (legal enforcement) and cultural level (legal
awareness), again due to a lack of qualified human resources in IPR, the
Indonesian government cannot utilize the IPR regime as a legal instrument for
improving the quality of collective life. For example, since the first Indonesian
Copyright Act was introduced in 1982, the courts and other law enforcement
authorities have not been enthusiastic in enforcing IPR laws,865 partly because
imports more intellectual property than it exports. This condition makes the authorities realise that
the TRIPs-based intellectual property regime, based on Western standards, protects foreign
intellectual property. See: Djaic, D. (2000) ‘Why does the Enforcement of Indonesia’s Intellectual
Property Laws continue to be a Problem’ EIPR 22, 10 October, at 466.
863 The legal officials as far as in intellectual property is concerned may include the Directorate
General of Intellectual Property, the Department of Justice and Human Rights Affairs, the National
Police of the Republic of Indonesia, the Special Investigator of Intellectual Property Rights (Penyidik
Pegawai Negeri Sipil HAKI), the Provincial Office of the Counsel for the Prosecution (Kejaksaan
Tinggi), the Attorney General’s Office (Kejaksaan Agung), the District Office of the Counsel for the
Prosecution (Kejaksaan Negeri), the Provincial High Court (Pengadilan Tinggi), the Supreme Court
(Mahkamah Agung). See: IPA 2001 and ICA 2002.
864 In this case, since IP norms are regarded as a new concept by Indonesia, expertise in IP is very
limited. Indonesian legal drafters have a lack of capacity and knowledge as to how to draft the new
laws and regulations to comply with the TRIPs commitment without ignoring public interest. Even
now, that problem results in most members of parliament tending to ignore the intellectual
property issues. This problem has been admitted and expressed by them. This information is
summarised from informal dialogue between the author and several NGO activists, members of
parliament and national leaders of political parties in Indonesia, such as Party of Awakening
Nation (PKB), PBB, PKS, PDI and Golkar from 2004 to 2007 in Indonesia and the Netherlands.
865 In Butt’s view, with the probable exception of senior intellectual property officials, the Indonesian
Government and bureaucracy reject intellectual property law outright, or more commonly are
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Indonesian lawyers, judges and the police tended to be unfamiliar with the
concept of intellectual property.866 Even at the legislative and executive levels, this
weakness has forced the Indonesian government to seek advice from international
institutions or bureaus.867 For Indonesia, seeking advice from International
bureaus may raise dilemmas. On the one hand, there is a need to fully understand
an international regulation because it is not only complex, but in many ways is a
subtle and quite flexible set of negotiated undertakings. Hence legal capacity
building can have clear benefits for Indonesia, which may be able to use newly
conversant legislators and specialists to take advantage of these opportunities to
make an international regulation do what is required. However, on the other hand,
such capacity building and legal training may also lead to the effective ‘epistemic
lock-in’ of specific views of how IPRs should be dealth with. Thus the danger of
these programmes is that they implicitly socialise Indonesian legal practitioners
into a specific way of dealing with IPRs, something that is already widely manifest
in the TRIPs Agreement of course.868
Then, at the cultural level, most Indonesians, including inventors and
creators have no strong tradition and awareness in developing and protecting their
intellectual property products. The lack of legal awareness that compound with
the little capacity for innovation is one of cause factors that made many
Indonesians take shortcut way in enjoying IP products with cheap price. This can
be seen from the high level of IPR piracy in Indonesia.869 The above shows the
indifferent to it or more preoccupied with more pressing issues. Even though, the government has
done the minimum required to give the appearance of compliance, it simultaneously avoided the
more fundamental reforms that must be made to bureaucracy and the legal system. See: Butt, S.
(2002) ‘Intellectual Property in Indonesia: A Problematic Legal Transplant’, 24 EIPR 2002, 9
September 2002, at 436.
866 Prosecution of violators has been difficult due to inadequate police action, prosecutor and judge
unfamiliarity with the new law, as well as the Indonesian public's limited understanding of IPR.
867 During this transitional period, Indonesia has received of extensive technical support (under
article 67 of the TRIPs agreement) to enable it to build the legal capacity to establish TRIPs
compliance. An informal survey conducted by Gollin confirmed that developing countries need IPrelated legal assistance, and they have been requiring technical and legal assistance to draft laws, as
well as advice from the International Bureau of the WIPO in Geneva. This includes the training of
IP-related officers and other types of cooperation with other developed countries’ IP offices.
Research conducted by Drahos found that between 1996 and 2000, the International Bureau
prepared 214 draft laws for 119 developing countries (including some regional organisations).
During the same period, the International Bureau also commented on and drafted 235 draft laws
for 134 developing countries. See: WIPO (2001), WIPO’s Legal and Technical Assistance to Developing
Countries for the implementation of TRIPs Agreement From January1, 1996 to December 31, 2000, Geneva:
WIPO. See also: Gollin, M.A., 2003, ‘Answering the Call: Public Interest Intellectual Property
Advisors', Paper presented at the Conference on Biodiversity, Biotechnology and the Protection of
Traditional Knowledge, Washington University School of Law, Saint Louis, April 4-6, 2003, at 4.
available at: http://www.law.wustl.edu/centeris/Confpapers/index.html.
868 This is because it is very unlikely that the advice from the WIPO contravenes the policies of the
WTO, whereas seeking advice from the International Bureau would limit a sovereign country to
drafting its own law in accordance with its own national interest since the nature of the advice and
laws are usually TRIPs -plus norms.
869 In 1997, Antons noted that since the last two and a half decades, Indonesia has become a haven for
copycats. Shops sell a wide range of pirated cassettes of mainly Western pop music, pirated videos
of Western films and are specialised in copying computer software for very cheap prices. (Antons,
1997:401). Data on IP piracy has been visualised by various institutions. For example, In 1984,
Brenner-Beck noted that American copyright holders lost around US$ 206 million because of piracy
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doubt, ignorance and unreadiness of human resources to strengthen institutional
capacity to use the TRIPs Agreement as a legal instrument in developing
information and technology.
3.2.2.2.3. Policy and Regulation Aspect: Sweeping Legislation
This section discusses the political commitment of the Indonesian
government, which is not in accordance with the essential needs of Indonesians. In
this case, the essential needs could be constructed from the core Indonesian (Adat)
values, such as communalism and inclusivism. The values may be transformed
into the laws on the protection of the public interest or the social function, such as
the Consumer Protection Act, the Unfair Competition Act, and so forth. Then, the
public policy of the government must be dedicated to protecting human rights and
to promoting social welfare. In this respect, the Indonesian government may create
public policy to eliminate poverty, to improve public health and education, and to
create more job opportunities. Unfortunately, the Indonesian government tends to
wilt under pressure from external influences and to ignore the need of the
Indonesians. Consequently, the government fails in its policies in regulating,
protecting and accommodating Indonesian needs based on existing Indonesian
values. Normatively, the government expresses its political commitment to protect
the public and national interest, but in practice, many policies and regulation
introduced by the government tend to obey and accommodate external interests.
This ambiguous policy demonstrates the malfunctioning of the Indonesian
legal political system in accommodating the true aspiration and needs of

in Indonesia. See: Brenner-Beck, Dru, “Do As I Say, Not As I Did” (1992) 11 UCLA Pacific Basin Law
Journal at 88- 89; then, between 1985 and 1987, the Association of the Indonesian Recording
Industry (ASIRI) claimed that the recording industry which produced cassettes of Indonesian songs
lost around 900 million rupiah (+ US$ 450,000) per month due to piracy (Saidin, 1995:80). Next, in
1998, HHP reported that for a decade, one had to spend US$ 4 to get one good quality music
cassette in Europe and the US, but in Indonesia one could get four high quality recordings of the
same album for that price (Hadiputranto, Hadinoto & Partners; 1998:1). Even, pirate cassette
producers also exported their products to Saudi Arabia and other Middle Eastern countries.
Indonesian songs have also been hit by piracy. Next, in 2001, the West and Central Jakarta Disctrict
Courts demonstrated huge losses by Microsoft because of pirated software. On 24 September 2001,
the West Jakarta District Court ordered PT. Kusuma Megah Jaya Sakti, a computer dealer in
Jakarta, to pay $US 4,438 million for pirated software; and a week afterwards, on 4 October 2001,
Central Jakarta District Court through its Decisions No.38-41/PDT.G/2001/PN.JKT/PST, ordered
four defendants to compensate Microsoft for US$ 4.76 million (a combined total) as follows: Panca
Putra Computer to pay $ 869.234, HJ Computer $US 1,501,662, Altec Computer $US 1,501,662 and
AM Computer to pay $US 892,050. Next, in 2006, Polda Metro Jaya (the Police Department,
Metropolitan District of Jakarta) destroyed 8.3 million CD/DVDs, and caught and imprisoned 540
copyright pirates. See: Note 740. For more information about the piracy, see also: Antons, Christoph,
“Indonesian Intellectual Property Law in Context” in Taylor, Veronica (ed.), Asian Laws through
Australian Eyes, LBC Information Services, Sydney, 1997, at 401; Hadiputranto, Hadinoto &
Partners, ‘Revision of Indonesian IP Laws’, HHP Intellectual Property Law Bulletin, January 1998;
Gingerich, Duane, J., 1989, ‘New Compulsory Copyright Licensing Regulations’, IP Asia, 17 March
1989, at 18; Music Pirates Run Aground in Saudi Arabia. Saudi Arabia: Middle East News Network,
January 12, 1992; Garnett, Nick, “Empty Shelves After EEC Copyright Agreement” IP Asia, 1 July
1988, at 30; “Licensing of Tapes”, IP Asia, 16 September, 1988, at 14; Saidin, 1995, Aspek Hukum Hak
Kekayaan Intelektual (The Legal Aspects of Intellectual Property Rights), PT Raja Grafindo Persada,
Jakarta, at 80.
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Indonesians. This can be seen from the ‘sweeping legislation’870 in the Indonesian
legal reform.871 Many products of Indonesian legislation have been drafted in
accordance with the demands and interests of developed countries,872 and not
based on its own Indonesia’s national values and needs.873 The reality of
The term ‘sweeping legislation’ is used by Gunnar Myrdal in his work Asian Drama, to indicate
one of standing factors behind the soft state. He articulated the attitude of many soft states, mainly
in the developing world, which tend to modernise their people by passing laws through legal
transplantation, without considering the people’s characteristics and needs or interests. Sweeping
legislation is aimed at rapidly modernising society, which has had to face socio-cultural conditions,
which inherited authoritarianism, paternalism, particularism, pluralism and many other
disadvantages. See: Satjipto Raharjo, Ilmu Hukum, Citra Aditya Bakti Bandung, 1991, at 230. Clearly,
various intellectual property legislations are drafted without a long-term plan. They do not reflect
an integrated national legislation. This is usually based on a reactive approach, not initiative
approach. Consequently, many Indonesian law reform programmes do not respond to and reflect
the needs of the Indonesian people, but tend only to serve foreign interests.
871 It is admitted that the law reform is part of the legal development. It refers to legal change, which
is deliberate and planed to achieve a level of higher legal awareness. Law reform covers planned,
directed and integrated activities to anticipate weaknesses in the existing law, to accelerate the legal
process and to abolish malfunctioning legal elements. In this case, legislation plays a significant
role in legal development process, because the principal instrument of legal reform is legislation.
See: Hessel E. Yntema, 1967, 'Equity in The Civil Law and Common Law', The American Journal of
Comparative Law, 15, nos.1 and 2, at 60-86, in Csaba Varga, 1992, Comparative Legal Culture,
Dartmouth, at 126. Unfortunately, the sweeping legislation may undermine the essential meaning
of legal reform. This is likely to occur in the history of the Indonesian intellectual property law.
872 In the past two centuries, law reforms imposed in Asia upon colonies by colonial powers, and,
more recently, international institutions upon developing nations, have traditionally failed to meet
indigenous commercial and social needs and aspirations, because the reforms have focused on the
needs of the colonizer or the international community, rather than on facilitating the development
of domestic communities, commerce, and markets. See: Mary Hiscock, Remodelling Asian Laws, in
Tim Lindsey, ed., Indonesia: Bankruptcy, Law Reform & the Commercial Court, 2000, at 29.
873 After independence, the Indonesian government, under both President Sukarno and President
Suharto, preferred to adopt Dutch civil law (including the Civil Code and Commercial Acts) rather
than developing Indonesia’s own national law based on Indonesian values or Adat. Under pressure
from developed Western countries and international organisations, such as the World Bank and the
IMF, the Indonesian government, under President Suharto, adopted more Western-style laws,
which were useful in encouraging foreign investment, intellectual property, competition law, and
promoting international trade to develop the Indonesian economy. The government never carried
out law reforms to develop indigenous law, which were based on Indonesia’s own values and
could protect the public interest, which was more concerned with economic development based on
political stability in order to maintain its power. This pattern is now being continued by their
successors. Many ad hoc regulations are issued and enacted reactively. The government frequently
introduces or changes regulations (deregulation) when it has problems without considering the
Grand Norm of the Indonesian positive laws. Consequently, up untill now, the government has
failed to develop Indonesian national laws based on Indonesian values. Recently, many scholars
and political parties have observed that the direction of Indonesian national policy tends to be
liberal, pro-market and pro-big corporations. Revrisond Baswir and other leading Indonesian
economic scholars, such as Rizal Ramli (the former of Minister of Economy), Hendri Saparini
(Econit), Imam Sugema, Ichsanuddin Noorsy, Fahmi Radhi (Mubyarto Institute) and 19 other
economists from various universites in Indonesia indicate that Government policies in the
economic sector do not abide by the Constitution. See: “Ada Pembangkangan Konstitusi di Bidang
Ekonomi” (There is Constitutional Disobedience in Economic Sector), Bisnis Indonesia, 18 January
2010. In addition, in the food and agriculture sectors, Firman Subagyo (Vice Commision IV of the
Indonesian Parliament), Honing Sonny (MP, Indonesian Democratic Party) and Gunawan
(Secretary General of the Indonesian Human Rights Committee for Social Justice (IHCS) criticized
the fact that government regulation No. 18/2010 concerning the cultivation of agriculture is too
870
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Indonesia’s contemporary legal politics is also strongly influenced by external
factors, such as globalization.874
It has already been noted that since the 1980s, the Indonesian government’s
willingness to introduce intellectual property laws was brought about by economic
pressure from Western countries, the US in particular.875 To date, this pressure still
continues and is even more aggressive.876 The pressure has been transformed into
policy and legislation. Worryingly, copyright and patent laws have been enforced
in Indonesia with little dissention or opposition.877 This results from not only the
weakness of the political commitment to protect the national interest878 and the
lack of knowledge among politicians concerning intellectual property rights,879 but
also from the weak political position or bargaining power of politicians against the
government. This weakness appears in the process of enacting intellectual
property laws in Indonesia.880 Much of Indonesia’s success in reforming its
liberal. They noted that the government regulation obliges all farmers that have 25 hectares for
crops to have government approval and a deed of corporation which greatly burden local farmers.
See: “Kebijakan Pemerintah di Sektor Pertanian di Kritik (The Government Policy in the Food and
Agriculture
Sector
is
cirticised),
Jawapos,
27
April
2010,
available
at:
http://www.jawapos.co.id/halaman/index.php?act=detail&nid=130794. The Crescent Star Party
determined that the economic liberal policy has widened the gap in wealth distribution. They
demand that the high cost of health and education should be relieved and that the foreign
exploitation of strategic natural resources, such as gold, uranium, oil, coal mining and so forth
should be reduced. See: “Kebijakan Pemerintah semakin jauh dari Konstitusi” (the government
policy
is
incoherent
with
the
Constitution),
available
at:
http://us.detiknews.com/read/2010/08/18/193037/1423017/10/65-tahun-merdeka-pemerintahdinilai-makin-jauh-dari-konstitusi?n991103605
874 See: Agus Sardjono, ‘The Development of Indonesian Intellectual Property Laws in the Legal
Reform
Era:
Between
Need
and
Reality’,
available
on:
http://www.ide.go.jp/English/Publish/Asedp/pdf/074_06.pdf
875 Antons indicated the strong influence of American and Western countries’ pressure and interest as
the main factor that contributed to the Indonesian (Suharto) government’s willingness to reform
Indonesia’s intellectual property laws. See: Antons, Christoph, “The Development of Intellectual
Property Law in Indonesia: From Colonial to National Law” (1991) 22 International Review of
Industrial Property and Copyright Law at 374; Antons, Christoph, “Intellectual Property Law Reform
in Indonesia” in Lindsey, Timothy (ed.), Indonesian Law and Society, The Federation Press, Sydney,
1999, at 84.
876 See: The US’s interest and ambition to introduce the US-Indonesia Free Trade Area (USIFTA).
877 Lepp, Alan W, “Intellectual Property Rights Regimes in Southeast Asia” (1990) 6 Journal of
Southeast Asia Business at 32
878 As a result, nobody in Indonesia challenged the reform and enforcement of intellectual property
laws that clearly served the US interest rather than the Indonesian interest, even if they were not in
the real interest of most Indonesian people.
879 It was believed that parliament did not undertake an elaborate review and discussion of the bills
proposed by the government. None of the factions in parliament contested on the content of the
bills. It is understandable why most Indonesians do not know the laws and never understand the
importance of new laws. See: Khouw, Ida Indawati, “Mixed Reaction to Laws on Intellectual
Property Rights” THE JAKARTA POST, 22 March 1997.
880 For example, on 21 March 1997, Oetojo Oesman, the Minister for Justice, admitted that process of
passing the New Copyright, Patent and Trademark Acts had been very rapid without involving
public hearings and public debates in Indonesia. The practice of passing laws shows the lack of
responsibility and integrity of MPs towards their people, which has frequently been considered as
one of the core problems of ineffective law enforcement in Indonesia. See: “Menjelang Pemilu,
Pemerintah Masukkan 11 RUU ke DPR” (Before the General Election, the Government Submits 11
Bills to the House of Representative), KOMPAS, 11 December 1996; See also: “Intellectual Property
Laws Passed” THE JAKARTA POST, 22 March 1997; See also: “Tiga RUU HAKI Disahkan DPR RI”
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intellectual property laws could not be separated from the authoritarian nature of
Indonesia’s single ruling party led by President Suharto.881 Not surprisingly, under
Soeharto’s regime from 1966 to 1998, the one-party state of Indonesia had very
strong central authority. This situation provided strong power to the government
in controlling parliament and the courts for supporting and securing almost every
government policy, including intellectual property policy.
Recently, after reformation, even though parliament has a relatively
strong position as against the government, many parliament members are still
influenced by material temptations. It has an inefficient and corrupt legal system
that hampers the implementation of intellectual property laws. In this sense, many
corruption cases in Indonesia have involved bribery and collective corruption
scandal.882 These cases show the lack of an Indonesian political commitment and
an effective legal system, which reflects the public interest,883 including the
national interest and respected Indonesian values.
3.2.2.2.4. Socio-Cultural Norm: A Hidden Script in Legal Reform
Principally, the future development of copyright and patent culture will
flow from creativities, technological innovation, legal, ethical and social norms.884
It means that not only positive (copyright and patent) laws, but also ethical and
(The Indonesian Parliament Passed Three Intellectual Property Acts), KOMPAS, 22 March 1997,
available at: http://kompas.com/9703/22/HUKUM/tiga.htm, at 1; See also: Kusumadara, 2000 at 221.
881 Lepp, Alan W, “Intellectual Property Rights Regimes in Southeast Asia” (1990) 6 Journal of
Southeast Asia Business at 28, 32.
882 Many legislative and executive members are involved in a conspiracy to fulfil the corporate
interests, MNC and gigantic national corporations in particular, when they prepare and pass a new
bill or regulation. See also: Several bribery cases involving corporations, either multinational or
national. One of them is the Monsanto Bribery case. In this case, Monsanto, which was charged
with violating the U.S. Foreign Corrupt Practices Act, has agreed to pay a US$1 million penalty to
settle charges of bribing Indonesian government officials. Based on the examination result of the
U.S. Securities and Exchange Commission, the bribery case started in 1998 when Monsanto wanted
Indonesia to accept genetically-modified (GM) crops. It hired a Jakarta-based investment consulting
firm to lobby for legislation and ministerial decrees favourable to the development of GM crops
here. See: Muninggar Sri Saraswati, “KPK to investigate Monsanto bribery case” THE JAKARTA
POST,
National
News
January
10,
2005,
Jakarta,
available
at:
http://www.thejakartapost.com/yesterdaydetail.asp?fileid=20050110.B02, retrieved on 22 January
2005. See also: Note 1299.
883 The limitation of the Indonesian government, particularly executive and legislative’s role and
responsibility in protecting public interest can be inferred from the politic of legislation. Various
enacted legislation and regulation, such as Law No.18/2004 concerning Plantation, Law No. 7/2004
concerning Water Resources, Law No.41/1999 concerning Forestry, Law No.11/1967 concerning
Mining, and Law No. 25/2007 concerning Investment, including Indonesian Patent Law,
Indonesian Copyright Law and other Indonesian intellectual property laws, do not reflect the
people’s interest. Concernly, the room for access to those resources are provided to foreign
investors on behalve of investment climate, economic growth, and trade liberalisation. Based on
opinion pool in March 2008, more than 52,5 % of respondences said that legislation products fail to
accommodate public interests. See: Suwardiman, Gianie and Be Julianery, ‘Menanti Menguatnya
Peran Negara’, (Waiting for the Strong State’s Role), KOMPAS, 13 December 2008, available at:
http://cetak.kompas.com/read/xml/2008/12/13/01330465
884 Stephen Manes, a Forbes Columnist, noted that ‘the most important issues regarding the
protection the protection of intellectual property may not only be technological or legal but also
social.’ See: Stephen Manes, Surfing and Stealing: An Author's Perspective, 23 COLUM.VLAJ.L.&
AKrs (1999), at 127, 129.
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social norms play an important role in developing and creating copyright and
patent systems, including maintaining the effectiveness of IPR legal
enforcement.885 In Indonesia, ethical and social norms stem from Indonesian Adat
socio-cultural norms. Therefore, in addition to positive laws, Adat should be
respected in order to accommodate the local and national interest.
Unfortunately, the Indonesian government, that relied on foreign
investment, foreign trade as well as foreign aid to develop the Indonesian
economy, has put aside Adat and replaced it with new legislation in order to
accommodate the needs of foreign investors, traders and donors.886 As a
consequence, Adat has become a “hidden script”887 in the Indonesian legal
development.888 Indonesia has been reforming its laws and regulations in order to
strengthen the economic legal infrastructure, particularly in the fields of
international trade and foreign investment. Regrettably, those law reforms tend to
accommodate foreign interest,889 and most investors supported these laws.
Consequently, as the government passed the Decentralization-Regional Autonomy
Law, the implementation of economic law reform was coupled with uncertainty

This is because the shape of copyright and patent laws is not merely dictated by legal rules.
Balancing technology and law is the role of the social acceptance and observance of
copyright and patent norms. Social acceptance of copyright's legitimacy is as critical to its
infrastructure as the relevant laws and technology. See: Jon M. Garon, Entertainment Law, 76
TUL. L. REV. (2002), at 559.
886 Those legal changes were required (as a major requirement) to access trade agreements, and to
obtain international donors and financial support.
887 This term is a guide for behaviour and problem-solving that is hiddenly developed and stored in
memory, and is characterized and expressed. This concept is an antonym of the aggressive script
that is defined as a guide for behaviour and problem-solving that is developed and stored in
memory, and is characterized by aggression. See: Social Pschycology Glossary, available at:
http://www.richmond.edu/~allison/glossary.html
888 This can be seen from various law reforms in Indonesia. Prof. Juwana classifies the law reform into
five categories: (i) the reform on outdated laws; (ii) the reform on laws to comply with international
agreement; (iii) the reform on laws to improve investment climate; (iv) the reform on laws to
comply with international issues; and (v) the reform on laws which is commonly recognized in
industrial countries. Hikmahanto Juwana, 2007, “Strengthening Economic Legal Infrastructure: The
Indoneian Expeience”, 6 March, University of Indonesia, Jakarta, 2007. In respect of intellectual
property, although Adat, that does not recognise intellectual property rights, is still influential in
the lives of most Indonesians, in practice it has been ignored by the Indonesian government. In
contrast, the government tends to accommodate the interests of Western countries, the US in
particular. See: Subsection 3.2.2. Internal Influence.
889 In the midst of the crisis of the late 1990s, the newly installed President Bacharuddin Jusuf Habibie
liberalized the investment regime by removing equity caps on foreign investment, reducing the list
of activities closed to foreign investors, and eliminating price controls and export taxes. These
reforms opened several sectors: automobiles, oil, mining, utilities, cement, retail trade, distribution,
banking, and major agricultural commodities, such as cloves, wheat, soybeans, sugar, and
plywood. Opening proceeded slowly in many instances, but by 1999 Indonesia's investment regime
was considered the most liberal among the members of the Association of Southeast Asian Nations
(ASEAN). See: Haggard, S. (2000) The Political Economy of the Asian Financial Crisis. Washington,
D.C.: Institute for International Economics; See also: Felker, G and K S Jomo (1999) “New
Approaches to Investment Policy in the ASEAN 4”, paper presented at the High-Level Dialogue on
Development Paradigms, Asian Development Bank Institute, 10 December 1999, available at:
http://www.oecd.org/subject/sustdev/oecdwork.html
885
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and conflicted with local interests. 890 Some of these difficulties remain unresolved
to this day.891
Having regard to this background, the enforcement of intellectual property
laws in Indonesia is hampered by the ignorance among most Indonesians toward
intellectual property protection, as the concept of intellectual property rights was
not supported by Adat norms.892 The above description demonstrates the structural
and cultural difficulties in appropriately utilizing intellectual property regimes to
optimise intellectual products.
This is because the liberal Western discourse on the concept of intellectual
property emphasises individual rights to private property. It is inseparable from
the history of the Western Law Families which since the Renaisance, RomanoGermanic and Common Law times has developed philosophical teachings which
have given prominence to individualistic,893 liberalist and individual rights.894
Due to the strong local interest of regional autonomy, every region passed regional regulations to
actualise their interest. Consequently, there are abundant and complex of regional regulations were
introduced in Indonesia. In 2002, according to Hari Sabarno, Minister of Interior Country, there are
3.000 perda which are categorised into “in trouble” so that they must be revised or even nullified.
From perspective the Ministry of Finance of RI, more than 10 % of regional regulations concerning
tax and regional retribution must be nullified. Soerya Respationo, chairman of Association of
Regional Parliaments of Indonesia (ADEKSI) points out that ADEKSI identified 1,006 regional
government regulations (Perda) inhibit investment and more that 1.850 regional government
regulations overlapped. See:”1,006 Perda Hambat Investasi” (1,006 Regional Government
Regulations (Perda) inhibit investment), REPUBLIKA, 29 January 2007. Therefore, the Indonesian
Chamber of Commerce and Industry (KADIN) demands that those 1,006 regional governments that
burdening entrepreneurs and causing disinsentive for regional economic development must be
revoked.
See
also:
Banjarmasin
Post,
30
January
2007,
available
at:
http://www.indomedia.com/BPost/012007/30/nusantara/nusa2.htm. Recently, Stanley Adi
Prasetyo (Vice Chairman of National Commission for Human Rights) found that there are 3,200
regional government regulations contradict human rights, and 900 of them have been void. See:
“3.200 PERDA di Indonesia Bertentangan dengan HAM” (3,200 Regional Government Regulations
Contradict
Human
Rights),
Media
Indonesia,
27
July
2010,
available
at:
http://www.mediaindonesia.com/read/2010/07/07/158135/3/1/3.200-Perda-di-IndonesiaBertentangan-dengan-HAM
891 These difficulties and complexities cause great uncertainty, which combined with widespread
corruption, an ineffective judicial system, non-existent credit reporting, and underdeveloped
capital markets, hinders commercial dealings in Indonesia. Related to this area, again, the USTR
demands that the Indonesian government liberalise the investment and business climate, including
the contract enforceability, discriminatory taxation, the transparent and predictable regulatory
environment, arbitrary and consistent interpretation and enforcement of laws, regularities in
government procurement tenders, and effective enforcement of intellectual property rights.
892 As having argued that copyright and patent laws were difficult to enforce in Indonesia because the
laws were not consonant with and did not usefully contribute to Indonesian culture, which was
based on Adat. Kusumadara noted that only trademark law (i.e. the Trademark Act No. 21/1961)
which was well developed and accepted in Indonesia. This was because the trademark law was in
line with Adat principles that emphasised the protection of the public interest, in this case the
protection of customers. See: Kusumadara, A., 2000, at 51.
893 For example, regarding copyright, through his essays, “What is an Author?”, Foucault examined
the individualization of author in a culture. He conludes that …”since the eighteen century, the
author has played the role of the regulator of the fictive, a role quite characteristic of our era…of
individualism and private property… Foucoult’s work disclose and explain the emergence of the
idea of the author as the individual originator of “his” work and the text as property in the early
modern and revolutionary period, that is between roughly 1650 and 1850. See: Foucoult, What is an
Author? In Textual Strategies: Perspectives in Post-Structuralist Criticism, ed. Joshue V. Harrari
(Ithaca, N.Y., 1979), at. 141-160. See: Carla Hesse, ‘Enlightenment Epistemology and the Laws of
890
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Apparently, those characteristics are alien to most developing countries. The spirit
of privatization also has further implications for the attitudes of peoples in the
developing world, i.e. Indonesia, towards the commercial exploitation of
information and technology, because in the view of Indonesians, property rights
are used to maintain and develop group identity, unity and sustainability rather
than individual economic pursuits.895 Now, copyright and patent laws stimulate
and force people to privatise public innovations in the form of private property.
3.3. The Dogmatic and Legislative Layer of the Creator and Inventor Doctrine
This subsection will discuss the impact of the creator and inventor doctrine
on dogmatic and legislative issues, particularly in copyright and patent acts. It
traces the development of copyright and patent laws in general, from the precolonial era to the reformation era. It analyses the impact of the Western countries’
influence and interest, particularly the US, in the changes to the Indonesian
copyright and patent laws for the purpose of TRIPs compliance. Since the
ratification of TRIPs, IP has been the fastest growing field of law in Indonesia.896
This was because the ‘hard law’897 of the TRIPs Agreement898 forced the
Indonesian government to introduce a series of massive and intensive
programmes: (i) legislation reform;899 (ii) administration;900 (iii) cooperation;901 (iv)
Authorship in Revolutionary France, 17777-1793’, Representations, No. 30, Special Issue: Law and the
Order of Culture (Spring, 1990), at 109; Carla Hesse, 1989, Reading Creatures, at 473.
894 See: David, Existe-ill un droit occidental in McLanges, Hessel E. Yntema (20th Century
Comparative and Conflicts Law, 1961) in Brierly, J.E.C., Section II in Major Legal Systems in the
World Today, Steven and Sons, London, at 24.
895 For Indonesian characteristics, See: J.F. Holleman, ed. Van Vollenhoven on Indonesia Adat Law,
Translated by J.F. Holleman, Rachel Kalis, and Kenneth Maddock (The Hague: M. Nijhoff, 1981);
See also: Koesnoe, M., 1969, Peranan Hukum Adat di dalam Pembangunan Nasional, Prae-Advies Seminar
Awig-awig, Denpasar Bali; Sunaryati Hartono, 1989, Kapita Selekta Perbandingan Hukum, Cipta
Aditya Karya, Bandung, at 34 – 46.
896 Kusumadara, A., 2000, at ii
897 The TRIPs agreement utilizes “hard law” in protecting intellectual property rights by higher
standards and greater emphasis on law enforcement. Peter Gerhart illustrates this as the “coercion
story”. See Peter M. Gerhart, Reflections: Beyond Compliance Theory - TRIPs as a Substantive Issue, 32
CASE W. REs. J. INT'L L. 357, 368-370 (2000). See: TRIPs Agreement, article 1, section 1 - 8. See also:
Koesowo, Bambang, 1997, Kebijaksanaan Pemerintah di Bidang HAKI”, Sekretariat Kabinet,
Jakarta, at 11-12; Drahos, P., 1997, ‘Thinking Strategically about Intellectual Property Rights’ in
Telecommunications Policy, Vol.21, No.3, at 201.
898 TRIPs Agreement contains three main provisions: (i) minimum standard norms; (ii) national
treatment; and (iii) most-favoured nation. This ratification is based on Law No. 7/1994 concerning
the Approval Establishing the World Trade Organisation (WTO). This obliged the Indonesian
government to implement the international convention-related intellectual property rights, such as
the Berne Convention, The Paris Convention, The Rome Convention, and The Washington IPIC Treaty
(Treaty on Intellectual Property in Respect of Integrated Circuits).
899 The legislative reform programme refers to the revision of and amendments to the existing
intellectual property and preparing new laws related to other IP objects and Indonesian
participation in other international conventions on IPR. Regarding this first step, on 20 December
2000 the Indonesian government had approved three intellectual property laws: (i) Law No. 30
/2000 concerning Trade Secrets; (ii) Law No. 31 /2000 concerning Industrial Designs; (iii) Law No.
32/2000, concerning Integrated Circuits.
900 This programme is focused on refining the administrative system in managing intellectual
property with some objectives, such as strengthening legal protection and encouraging the
development of intellectual works development.
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legal awareness and legal enforcement;902 in order to comply with the TRIPs
Agreement. Regarding the legislative reform programme, Indonesia has
significantly reformed its intellectual property laws. This reformation brings
Indonesia’s intellectual property regime in line with many of the minimum
standards of substantive intellectual property law required under Part II of the
WTO-TRIPs Agreement.903 In 1997, the Indonesian government accelerated the
process of enacting the three new amendment Acts, i.e. Copyright, Patent and
Trademark Acts904 and five Presidential Decrees on intellectual property
protection.905 Following the enactment of the Copyright, Patent and Trademark
Acts 1997, the Indonesian government also introduced three pieces of legislation
granting protection for industrial designs, confidential information and integrated
circuits.906 In addition, to strengthen legal enforcement, particularly in controlling
infringing materials at the border, the government enacted the Indonesian
Customs Act No. 10/1995.907
This programme tries to improve cooperation with local, national, regional and international
institutions related to protecting intellectual property.
902 These programmes introduce and disseminate information concerning intellectual property and
undertake legal action for intellectual property infringement in order to improve legal awareness
among people concerning intellectual property laws.
903 See: Simon Butt and Tim Lindsey, ‘Intellectual Property, Civil Law and the Failure of Law in
Indonesia: Can Criminal Enforcement of Economic Law Work in Developing Countries?’, in
Lindsey, Tim, 2007, Law Reform in Developing and Transitional States, Routledge Studies in
Development Economics, Taylor& Francis Group, London and New York, at 391- 412.
904 Between 2 and 4 December 1996, three bills were presented to parliament to amend the existing
copyright, patent and trademark Acts. Then, on 7 May 1997, the Indonesian government enacted
the three new amendment Acts: the Copyright Act No. 12/1997, the Patent Act No. 13/1997, and
the Trademark Act No. 14/1997. On the same date, the Indonesian government ratified several
international conventions and treaties on intellectual property protection.
905 The conventions are (i) Presidential Decree No. 15/1997 concerning the Amendment of
Presidential Decree No. 24/1979 on the Ratification of the Paris Convention for the Protection of
Industrial Property and the Convention Establishing The WIPO; (ii) Presidential Decree No.
16/1997 concerning the Ratification of the Patent Cooperation Treaty (PCT) and Regulations Under
the PCT; (iii) Presidential Decree No. 17/1997 concerning the Ratification of the Trademark Law
Treaty; (iv) Presidential Decree No. 18/1997 concerning the Ratification of the Berne Convention
for the Protection of Literary and Artistic Works; (v) and Presidential Decree No. 19/1997 concerning
the Ratification of the WIPO Copyright Treaty. See: Sudargo Gautama, 1997, Note 712, at 49. In
addition to foreign pressure, all of this action also indicated the Indonesian government’s intention
that Indonesia be accepted as a full member of the “family of nations” in the globalisation process.
The acceptance was also politically important for the government’s international position. See also:
Sudargo Gautama, 1997, Note 712, at 53. Beforehand, on 27 October 1994, Indonesia became one of
the first initial 35 signatories of the Trademark LawTreaty established by the WIPO. See: Drahos,
Peter, ‘Global Law Reform and Rent-Seeking: The Case of Intellectual Property’, (1996) 7 Australian
Journal of Corporate Law, at 33; See also: Blakeney, Michael, The Impact of the TRIPs Agreement in the
Asia Pacific Region (1996) 10 EIPR, at 549; “Ratifikasi Kesepakatan GATT dan Kedaulatan Sebuah
Bangsa” (GATT Ratification and National Sovereignty), KOMPAS, 3 December 1994, at 4.
906 On 20 December 2000, the Indonesian government had approved three intellectual property laws:
(i) Law No. 30 /2000 concerning Trade Secrets; (ii) Law No. 31 /2000 concerning Industrial
Designs; (iii) Law No. 32/2000, concerning Integrated Circuits. See also: Antons, Christoph,
“Intellectual Property Law Reform in Indonesia” in Lindsey, Timothy (ed.), Indonesian Law and
Society, The Federation Press, Sydney, 1999, at 319.
907 This Customs Act 1995 was passed on 30 December 1995 and came into force on 1 April 1996. It
was intended to comply with Section 4 of the TRIPs Agreement regarding Special Requirements
Related to Border Measures. Specifically, this Act authorised the Directorate General of Customs
901
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Then, in the administration and cooperation programmes, by virtue of
TRIPs, article 67,908 the Indonesian government developed many cooperation
programmes with various national and international institutions. For example,
from 1990s to 2003, Western countries and international institutions, such as
WIPO, WTO, the World Bank included IPRs in their own wider legal training
programmes, and continue to aid Indonesia in developing the legal capacity to
establish their TRIPs-compliant legislation and practices. These programmes were
also aimed at developing specific action plans for Indonesia as a member of the
WTO, focusing on preparing legislation, institutional capacity-building,
modernising intellectual property systems and legal enforcement issues.909
Lastly, in the legal awareness and legal enforcement programmes, joining in
the effort to implement the TRIPs Agreement, the Chief Justice of the Indonesian
Supreme Court on 9 June 1997 announced the establishment of a special council of
the Supreme Court to specifically handle intellectual property cases.910 In 2001, the
Indonesian judiciary began to hear certain IPR cases in the Commercial Courts. In
a landmark case in 2001, Microsoft Corporation, a U.S. software company, won a
civil suit against PT. Kusuma Megah Jaya Sakti911 and other four retailers for
selling computers bundled with pirated software.912 In their first two years, the
and Excise to block imports or exports of products that infringed intellectual property rights. See:
Indonesian Customs Act 1995, Article 62; See also: Scholefield, Paul, “TRIPs Compliance in Asia” IP
Asia Highlight 1995 at 8; See also Kusoy, Erna L., “Customs Law Ratified”, IP Asia, March 1996, at 4;
Kusoy, Erna L., “Regulations Implemented for the Customs and Excise Law”, IP Asia, July-August
1996, at 6. See also: Antons, Christoph, 1998, “Intellectual Property Law Reform in Indonesia”, in
Tim Lindsey, 1998, Indonesia: Law and Society, Federation Press, Sydney, at 319.
908 TRIPs Agreement, article 67, on technical Co-operation states that “In order to facilitate the
implementation of this agreement, developed country members shall provide, on request and on
mutually agreed terms and conditions, technical and financial co-operation in favour of developing
and least-developed country Members. Such co-operation shall include assistance in the
preparation of domestic legislation on the protection and enforcement of intellectual property
rights as well as on the prevention of their abuse, and shall include support regarding the
establishment or reinforcement of domestic offices and agencies relevant to these matters, including
the training of personnel”. See: General Agreement on Tariffs and Trade (GATT) (1994) Final Act
Embodying the Results of the Uruguay Round of Multilateral Trade Negotiations Geneva: GATT
Publication Services, A1C: 29.
909 In the 1990s, World Bank sponsored programmes to aid the development of the necessary legal
infrastructure to support the IPR laws (potentially bringing Indonesia into TRIPs compliance)
covering administrative improvements, staff training, and further legal reforms (centred on
regulations regarding the topography of integrated circuits, trademarks and trade secrets) with a
budget of 14.7 million USD). See: Finger, P. and Schuler, P. ‘Implementation of Uruguay Round
Commitments: The Development Challenge’, paper for the WTO/WB Conference on “Developing
Countries’ in a Millennium Round” WTO Secretariat, Geneva, 20-21 September 1999, at 51-52.
910 Khouw, Ida Indawati,“Mixed Reactions to Justice Council” THE JAKARTA POST, 26 June 1997.
911 On 24 September 2001, West Jakarta Disctric Court ordered PT. Kusuma Megah Jaya Sakti, a
computer dealler in Jakarta, to pay $US 4,438 million for pirated software. See: “Microsoft
Menangkan Gugatan HAKI sebesar $US 4 juta Lebih” (Microsoft Wins more that US$ 4 Million),
available at: See also: “Tonggak Hukum Program Komputer” Legal Pillar for Computer Program),
TEMPO,
1
October
2001,
availablt
at:
http://majalah.tempointeraktif.com/id/arsip/2001/10/01/HK/mbm.20011001.HK83849.id.html
912
On 4 October 2001, Central Jakarta District Court through its Decision Nos.3841/PDT.G/2001/PN.JKT/PST, ordered four defendants to compensate Microsoft by 4.76 milllion
(a combined total) as follows: Panca Putra Computer to pay $869.234, HJ Computer $US1,501,662,
Altec Computer $US1,501,662 and AM Computer to pay $US892,050
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Commercial Courts concluded over 150 cases.913 Then, in order to demonstrate
Indonesia’s commitment to enforce IPR laws, an IPR National Special Task Force
was established in 2006.914 In 2006, Polda Metro Jaya (the Police Department,
Metropolitan District of Jakarta) destroyed 8.3 million CD/DVDs, and caught and
imprisoned 540 copyright pirates.915 In addition, in 2007, Jusuf Kalla, Vice
President of Indonesia, provided an Integrity Award for IP legal enforcement.916
Unfortunately, the above are dedicated to meeting the MNCs’ interests, i.e.
TRIPs compliance, and to avoid the threats of trade sanctions. They are not based
on the genuine need of Indonesians. Ideally, these steps should be followed by
serious, systematic and measurable programmes to improve society’s legal
awareness and capability to create and to innovate in order to fulfil its needs
independently. This is important because legal enforcement can only work
normally if it is supported by society’s legal awareness. Previous experience shows
that even though the government has already amended the copyright and patent
acts on many occasions,917 the enforcement of IPR in Indonesia is still regarded as
Computer, available at: http://www.hukumonline.com/berita/baca/hol3842/lagi-microsoftmenangkan-gugatan-senilai-as476-juta
913 USTR, 2005, “National Trade Estimate Report on Foreign Trade Barriers, Indonesia-, Part II, Recent
Economic
Report,
available
at:
http://www.usembassyjakarta.org/econ/annual/NTEReporti2005-2.html#ipr, retrieved on: 7 July 2006.
914 Based on Presidential Decree No. 4/2006, this special task force is coordinated by the Ministry of
Politics, Laws and Defence. This task force was assigned to: (i) formulate a national policy against
IP infringement; (ii) prepare necessary national steps in eradicating IP infringement; (iii) examine
and determine problems in solving IP infringement, including prevention and enforcement; (iv)
make and develop coordination, socialization and education concerning IP for government and
society; and (v) strengthen cooperation either at the bilateral, regional or international level. See:
http://www.presidenri.go.id/DokumenUU.php/170.pdf. Substantively, the main duties of this
task force are similar to the Presidential Commission on IPR established by Presidential Decree No.
34/1986.
915 See: Note 740.
916 “Penegakkan HAKI Butuh Pendekatan Komprehensif”, (Intellectual Property Enforcement needs a
Comprehensive
Approach),
Hukumonline,
27
April
2007,
available
at:
http://www.hukumonline.com/berita/baca/hol16600/penegakan-hki-butuh-pendekatankomprehensif; Wapres Beri Penghargaan HaKI” (Vice President of RI provides an Integrity award
in IPR), DETIK, 26 April 2007.
917 See: a series of intellectual property, legislative amendements, such as: Indonesian Patent Act (IPA)
No.6/1989 (Staatsblaad RI 1989 No. 39); IPA No. 13/1997 on the Amendment of IPA No. 6/1989
(Staatsblaad RI 1997 No. 30); IPA No. 14/2001 (Statsblaad RI 2001 No 109). For a series of copyright
legislation, Indonesia has introduced and revised its copyright act since 1982, such as Copyright
Act No.6/1982; Copyright Act No.7/1987; Copyright Act No.12/1997 and Copyright Act
No.19/2002. Although the substance of Indonesia’s patent law has already been upgraded to
comply with the TRIPs Agreement, most of its implementing regulations have not yet been
implemented, and are still being drafted. As an illustration, the Patent Act requires 11 (eleven)
government regulations as a mandate for the following Articles: (i) Article 15 (4) on the procedure
for obtaining acknowledgement as prior user; (ii) Article 17 (4) on the requirements regarding the
exemption from and the procedure of submitting a written request; (iii) Article 24 (3) on the
procedure for filing an application; (iv) Article 59 on the issuance of a patent certificate, including
its format and contents; (v) Article 65 on the organizational structure, duties and functions of the
Patent Appeal Commission; (vi) Article 73 on licence agreements; (vii) Article 87 on the
compulsory licence; (viii) Article 103 on the procedure for exploiting a patent by the government;
(ix) Article 109 (2) on the application of the Patent Cooperation Treaty; (x) Article 108 on a simple
patent; and (xi) Article 113 (1) on the patent fee under the Indonesian Patent Act; and 7 (seven)
presidential decrees as a mandate for: (i) Article 25 (4) on the procedure for electing an IP
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inadequate by most developed nations, particularly the US. This is because the
legal reform at substantive level has not been followed by legal reform at the
cultural level, i.e. legal awareness of Indonesians.918 The next sections will
demontrate the strong influence and pressure by US multinational coroporations
to force the Indonesian government to amend its copyright and patent laws. The
amendments mainly cover types of IP and the scope of their protection, duration
of protection, and legal enforcement. Those pressures have also suceeded in
forcing Indonesia to abolish several important articles that are basically designated
to protect public interest and social function. The most recent manoeuvre by the
US is to drive Indonesia into the TRIPs-Plus Agreement under the US-Indonesia
Free Trade Area (USIFTA) scheme.
3.3.1. Pre-TRIPs Agreement
This section will briefly review the history and development of Copyright
and Patent Acts in Indonesia in the pre-TRIPs era (from 1982 to 1994), namely: (i)
the Indonesian Copyright Act No.6/1982 (ICA 1982); (ii) the Indonesian Copyright
Act No.7/1987 (ICA 1987); and (iii) the Indonesian Patent Act No.6/1989 (IPA
1989).919 This section finds that those Indonesian Copyright and Patent Acts, to a
certain extent, particularly at the theoretical level, suceed to maintain and protect
public interest and social function.
However, since the 1980s, the US government has used its strong influence
and pressure to strengthen intellectual property protection that tends to ignore the
public interest and the social function in Indonesia. The aggressiveness of US
policy can be seen by various USTR programmes that consistently raised
intellectual property issues in intergovernmental talks between the two countries,
and the issued lists and reports as well as diplomatic appeals and pressures in the
form of threats of trade sanctions.920 To visualise those pressures, this section
consultant; (ii) Article 29 on the application that is filed with a Priority Right; (iii) Article 38 on the
amendment as referred to in Articles 35, 36 and 37; (iv) Article 39 (2) on the withdrawal of an
Application; (v) Article 48 (2) on the request for a substantive examination; (vi) Article 63 on the
procedure for filing a request, examination as well as the settlement of appeals; and (vii) Article 113
(2) of the Indonesian Patent Act. See: IPA No.14/2001; See also: Directorate General of Intellectual
Property (DGIP), Republic of Indonesia.
918 The high rate of intellectual property piracy reflects lack of legal awareness. For example, in
Indonesia, even if intellectual property piracy is traditionally viewed as a criminal matter, the
police do not treat IPR-related crime seriously, often leaving enforcement to confiscation but not
prosecution, if alleged infringements are investigated at all. Thus, although Indonesia does pass
TRIPs-compliant laws, it is not clear that this will deal with the problems which the USTR and
other agencies have identified, primarily regarding ‘piracy’. The low level of this legal awreness
made Indonesia has always been included in the USTR watch-list for countries with weak IP laws
and enforcement. See: Butt, S. (2002) ‘Intellectual Property in Indonesia: A Problematic Legal
Transplant’ EIPR 24, 9 (September), at 435; See also: Christopher May, “Learning to Love Patent:
Capacity building, intellectual property and the (re) productionof governance norms in ‘developing
worlds’”, in Edmund Amann, Regulating Development: Evidence from Africa and Latin America,
Edward Elgar Publishing Limited, 2006, at 86.
919 Staatsblaad Republic of Indonesia 1989 No. 39.
920 Many scholars and legal practitioners have noted that Indonesia is one of the main targets of a US
crusade to improve intellectual property protection. For example, Gielen, Uphoff, Gingerich,
Hadiputranto and Antons indicated that since the 1980s, Indonesia was threatened with the
withdrawal of import privileges under the GATT ‘Generalized System of Preferences’ and
repeatedly placed on the ‘priority watch list’ for possible sanctions under s 301 of the US Omnibus
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illustrates the metamorphosis of the Indonesian Copyright Act in complying with
the TRIPs Agreement.
Matrix 4. Metamorphosis of the Indonesian Copyrights Act toward TRIPs
Compatibility
Issues

Pre-TRIPs

Post-TRIPs

ICA No. 6/1982

ICA No.7/1987

ICA No. 12/1997

ICA No. 19/2002

Basic Concept

Hak khusus
(25 years protection
after the death of
the author)

Hak khusus

Exclusive Rights

Exclusive Rights

National
Interest,

Expropriation
provisions (ICA
1982, Arts. 10(3) and
(4)).

No expropriation,
but compulsory
licence

No expropriation,
but compulsory
licence

No expropriation, but
compulsory licence

Introduced
National
Treatment and
Most Favoured
Nation

Introduced
National Treatment
and Most Favoured
Nation

Introduced National
Treatment and Most
Favoured Nation

Protected Computer
Programs for 50
years

Protecting Computer
Programs for 50 years
(Article 30(1))

Protected

Protected

Public Interests
and
Social Function

Scope of
Protection

No copyright
protection for
foreign works.
(Article 48(b))

No copyrights
protection for
Computer
Programs
No copyrights
protection for video
recording, sound
recording
No Protection for
Related Rights,
Performers,
Producers of
Phonograms
(Article 11)

No Protection for
Broadcasting Rights
(Article 11)

Protecting
Computer
Programs for 15
years
Protected

(Article 11)
No Protection for
Related Rights,
Performers,
Producers of
Phonograms, and
Broadcasting
organization
rights
No Protection for
Broadcasting
Rights

Protected Related
Rights, Performers,
Producers of
Phonograms, and
Broadcasting
organization rights
for 50 years
(Article 11 )
Protected
Broadcasting Rights
for 20 years (Article
11)

Protecting Related
Rights, Performers,
Producers of
Phonograms, and
Broadcasting
organization rights
for 50 years (Article
50(1)(a))
Protecting
Broadcasting Rights
for 20 years
(Article 50(1)(c))

Trade and Competitiveness Law if there were no rapid improvements in the area of intellectual
property law. See: Gielen, C, 1988, ‘New Copyright Law of Indonesia: Implications for Foreign
Investment’, European Intellectual Property Review, No 4: 101-107, at 102; Elisabeth Uphoff, 1990,
Intellectual Property and US Relations with Indonesia, Malaysia, Singapore, and Thailand, Cornell South
East Asia Program, at 28-30; Gingerich, DJ and Hadiputranto, SI, 1987, ‘Indonesia amends its
Copyright Law’, East Asian Executive Reports, vol 9, No 11, at 7-8; Antons, C, 1991, ‘Intellectual
Property Law in ASEAN Countries: A Survey’, European Intellectual Property Review, No 3, at 81;
Antons, C, 1991, ‘The Development of Intellectual Property Law in Indonesia: From Colonial to
National Law’, International Review of Industrial Property and Copyright Law, vol 22, No 3, at 371-372.
See also: Andrew Rosser, The Political Economy of Institutional Reform in Indonesia, the Case of
Intellectual Property Law, in Kanishka Jayasuriya, 1999, Law, Capitalism and Power in Asia: the Rule
of Law and Legal Institutions, Roultledge, at 9.
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No Protection for
Database and
Optical Disc

No Protection

Protected Data Base
for 50 years

Protecting Data Base
for 50 years
(Article 30(1))

Duration of
Protection

The lifetime of the
author plus 25
years. (ICA 1982,
Art. 26)

Life of author + 50
years.

Life of author + 50
years.

Life of author + 50
years. (ICA 2002,
Art.29)

Legal
Enforcement

Court Procedures or
process and orders

Fine and criminal
penalties

Stricter
Enforcement
contains court
procedures, court
orders, suspension
of custom
clearances for goods
and criminal
penalties.

Stricter Enforcement
contains court
procedures, court
orders, suspension of
custom clearances for
goods and criminal
penalties.

• WTO Settlement
Disputes
• Injunction, Ch.XI,
Article 67; TRIPs,
articles 41, 50(1).
• Stricter sanctions
and fine

• Injunction against
further infringement;
• destruction of
infringing article;
• damages or actual
profits;
• statutory ($200 - $
100,000 damages
within court’s
dicretion);
• attorney’s fees
(within court’s
dicretion);
• criminal prosecution.
(ICA 2002, Arts. 6770).

Sanctions,
Remedies and
Dispute
Settlement

•
•
•

Fine
Criminal
penalties
No Injunction

•
•
•

Fine
Criminal
penalties
No Injunction

3.3.1.1. The Copyright Act No. 6/1982
In protecting Indonesian interests, the government revoked the Auteurswet
1912921 by enacting the Indonesian Copyright Act 1982 (hereinafter ICA 1982)
which was deemed to be in line with the needs of and ideas on national copyright
law.922 This law was aimed at balancing the community interest and the individual
author interest.923 For protecting the public interest and national interest in
intellectual works,924 the ICA 1982 did not give copyright protection to foreign
The Auteurswet 1912 was the first Indonesian copyright law to be introduced by the Dutch
Government in the colonial era. This law was deemed to be incompatible with socio-culture and
did not represent and reflect Indonesia’s interest. See: Kaehlig, Carl-Bernd, “Copyright” in Kaehlig,
Carl-Bernd, Indonesian Intellectual Property Law, Tatanusa, Jakarta, Indonesia, 1993, at 2.
922 In its preamble, the Indonesian Copyright Act No. 6/1982 (ICA 1982) underlined the
incompatibility of the Auteurswet 1912 with the needs and ideas of national law as the main reason
for its revocation. See: the Preamble to the ICA No. 6/1982.
923 Under the ICA 1982, the courts interpreted copyright protection as protecting the public interest,
and not merely the interests of individual authors. See: The Ministry of Justice of the Republic of
Indonesia, Keterangan Pemerintah di Hadapan Sidang Paripurna Dewan Perwakilan Rakyat Mengenai
Rancangan Undang-undang tentang Hak Cipta (The Government’s Argument Before the General Assembly
of Parliament on the Draft Copyright Act), 23 January 1982, Jakarta, at 2, 5.
924 Simorangkir, JCT, Hak Cipta (Copyright), 2nd ed, Djambatan, Jakarta, 1973, at 40.
921
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works in order to ensure the availability of foreign works in the interest of
educational development.925 In addition, the ICA 1982 reduced the duration of
copyright protection to only twenty-five years after the death of the author.926
Moreover, the ICA 1982 allowed the Government, by passing a Presidential Decree
and using “expropriation” provisions in Article 10(3) and (4), to take over
important copyright works for the national interest. Next, regarding foreign works
and education, the ICA 1982 did not give copyright protection to a foreign work
unless the author927 of that foreign work had published his work for the first time
in Indonesia.928
Then, concerning legal enforcement, under the ICA 1982 there were almost
no criminal reports of any piracy,929 as many Indonesian authors ignored their
copyright.930 This is because the ICA 1982 would only consider piracy as a crime if
the copyright owner reported the piracy to the legal authorities. ICA 1982, Article
45 indicated that without reporting by the copyright owner, there would be no
crime. This provision showed that the government had reluctantly classified the

In this respect, the ICA 1989 only protected foreign works first published in Indonesia. In addition,
for protecting public interests, ICA 1989, Art 10 allowed an appropriation of the copyright by the
State. See: Simorangkir, JCT, 1988, “Catatan-catatan mengenai Sejarah Undang-undang Hak Cipta
di Indonesia, (Some Notes on the Historical Development of Copyright Acts in Indonesia), Persahi,
September 1998, at 64-65.
926 In this case, the duration of copyright protection, which had been the lifetime of the author plus 50
years under the Auteurswet 1912, was reduced to the lifetime of the author plus 25 years. See: the
ICA 1982, Art. 26. The Ministry of Justice of the Republic of Indonesia, Keterangan Pemerintah di
Hadapan Sidang Paripurna Dewan Perwakilan Rakyat Mengenai Rancangan Undang-undang tentang Hak
Cipta (The Government’s Argument Before the General Assembly of Parliament on the Draft Copyright
Act), 23 January 1982, Jakarta, at 5; See also: Antons, Christoph, “Intellectual Property Law Reform
in Indonesia” in Lindsey, Timothy (ed.), Indonesian Law and Society, The Federation Press, Sydney,
1999, at 306.
927 In the Copyright Act 1982, “ an Author” is defined as the author who produces literary works and
the artist who produces artistic works, because under the ICA 1982, the author is the creator of
intellectual works (Article 1(a)), and “Work” is defined as any works in science, art and literature
(Article 1(b)).
928 See: ICA 1982, Art. 48 b. Gielen interpreted that the government used this provision to protect the
national interest in guaranteeing the availability of foreign works for education and development.
In practice, this article prevented foreign authors from exploiting their works, because it was
impossible for foreign authors use of their works in Indonesia before they were published in
Indonesia. Consequently, under the ICA 1982, Indonesian individuals and companies could freely
exploited these works. See: Gielen, Charles, 1998, ‘New Copyright Law of Indonesia - Implications
for Foreign Investment’, (1988) 4 European Intellectual Property Review (1988), at 101-102. See also:
Kusumadara, A., 2000, at 151.
929 Gingerich, Duane J., ‘Copyright Law Has Teeth’, IP Asia, 8 February 1990, at 24
930 This ignorance had been compounded by the complicated law and court procedures when
bringing a piracy case to court. See: Saleh, Ismail, “Upaya Peningkatan dan Pemantapan
Pelaksanaan Perlindungan Hukum Bidang Hak Milik Intelektual di Indonesia” (Efforts to Improve
Legal Protection of Intellectual Property Rights in Indonesia) in Koordinator Bidang Hukum &
Umum, DPP Golkar, Hasil-hasil Diskusi Panel Bidang Hukum Hak Milik Intelektual (Results of the Panel
Discussion on Intellectual Property Law), Golongan Karya, Jakarta, 1992, at 207.
925
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use of another person’s work of mind as a crime.931 Consequently, copyright piracy
was on the increase.932
To respond to copyright ignorance and widespread piracy, in the mid 1980s
many major US corporations with an important intellectual property portfolio933
required the USTR to take legal action against companies, mainly in developing
countries,934 that damaged their intellectual property profits,935 and they
pressurized the governments of countries within the prioprity watch list category
to amend their intellectual property laws according to US standards.936 Those
corporations demonstrated their strong influence on the US government, when in
September 1986 the US-based Intellectual Property Alliance petitioned the USTR to
See: Cheetham, Simon, “Protection Intellectual Property in Asia” in Allen, Stuart and Sorab, Beena
(ed.), 1996, Intellectual Property Protection in Asia: Practical Strategies, Asia Law & Practice Ltd,
Hongkong, at 20.
932 This can be seen from the high piracy of Indonesian works, such as novels, songs, traditional
songs, dances and and other cultural property works abroad. See: Notes 740, 869. For cultural
property piracy and misappropriation, see: Hayyan ul Haq, 2004, Requestioning the Existence of the
Indonesian Copyright Regime in Protecting Cultural Property, Molengrafica Series, Intersentia,
Antwerpent-Oxford, at 215-246; Hayyan ul Haq, 2007, Melindungi Kekayaan Kultural Bangsa
(Protecting Cultural Property of Nation), KORAN TEMPO, 17 October 2007, available at:
http://www.korantempo.com/korantempo/login.html.; Hayyan ul Haq, 2010, ‘Tradition Cultural
Expression: From Indonesia to Indonesia’, in Lucky Belder et all, 2010, Documentatie van Cultureel
Erfgoed in Juridisch Perspectief, CIER, De Lex, Amsterdam, at 111-141
933 Those corporations became members of trade associations, like the International Intellectual
Property Alliance (IIPA) and the Business Software Alliance (BSA). Drahos noted that the IIPA is a
copyright lobbyist that represented 1,300 companies, which had significant copyright interests, to
open up foreign markets closed by piracy and other market access barriers since 1984. These
companies provided the IIPA and the BSA with information about problem spots, including
continuous reports and estimations of the trade losses of US companies. Those information and
reports become raw material for the USTR to take action under Section 301 of the US Trade Act. See:
Drahos, Peter, “Global Property Right in Information: The Story of TRIPs at the GATT, Prometheus,
Vol.13, No.1, June 1995, at 10; See also: Drahos, Peter, “Global Law Reform and Rent-Seeking: The
Case of Intellectual Property” (1996) 7 Australian Journal of Corporate Law at 52-53. See:
www.iipa.com. The IIPA’s has continuously reported infringements in Indonesia. For example,in
2003, the International Intellectual Property Alliance (IIPA) reported the high levels of
entertainment software infringement in Indonesia. (See: IIPA, 2003:126). In 2004, IIPA estimated
that 87 percent of business software, 92 percent of feature films and 80 percent of music recordings
sold in Indonesia were pirated, resulting in a total loss of US $203.6 million to United States rightholders. (See: IIPA, 2005:139).
934 Ross and Wasserman noted that 84 American companies indicated deficient copyright protection
in 52 developing countries, particularly in Taiwan, Brazil, Korea, Indonesia, and Argentina. See:
Ross, Julie C., and Wasserman, J., 1993, ‘Trade Related Aspects of Intellectual Property Rights’ in
Stewart, T.P. (ed.), 1993, The GATT Uruguay Round, A Negotiating History (1986-1992) Volume II:
Commentary, Kluwer, Boston.
935 In 1986, due to inadequate intellectual property protection, 736 American companies suffered a
huge damage. It was estimated that there were US$ 23.8 billion in total worldwide losses, or almost
15% of the US trade deficit. See: Brenner-Beck, Dru, “Do As I Say, Not As I Did” (1992) 11 UCLA
Pacific Basin Law Journal at 88; Lepp, Alan W, “Intellectual Property Rights Regimes in Southeast
Asia” (1990) 6 Journal of Southeast Asia Business at 28. However, this claim was deemed to be
subjective. It sparked cristicsm that was directed at the methodology and results of the survey. See:
“ASIA USITC Report: How did Asia Score?”, IP Asia, April 22, 1988, at 30.
936 See: Gutterman, Alan S., “The North-South Debate Regarding the Protection of Intellectual
Property Rights”(1993) 28 Wake Forest Law Review at 102; See also: Alford, W.P., 1994, ‘How Theory
does –and does not--Matter: American Approaches to Intellectual Property Law in East Asia’,
(1994) 13 UCLA Pacific Basin Law Journal, at 13.
931
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deny Indonesia’s GSP privileges in retaliation for violations of American patents
and copyrights. This manouvre proved that the USTR had become a captive of the
intellectual property lobbyists of these corporations.937
3.3.1.2. The Copyright Act No. 7/1987
As a consequence of the corporate lobbyists, manoeuvres and pressures, in
1987 the Indonesian government amended the ICA 1982 to improve copyright
protection by enacting the Indonesian Copyright Act No. 7/1987 (hereinafter ICA
1987). This amendment was aimed at accommodating the Western countries’
demands (the US and European Community (EC) countries) and to avoid US
threats of trade sanctions. Some substantial amendements contained in the ICA
1987 were the increased duration of copyright protection,938 the expanded scope of
protection for copyright works,939 and sanctions against piracy.940 Those
amendements were followed by the ratification of several bilateral agreements941
Drahos, Peter, “Global Law Reform and Rent-Seeking: The Case of Intellectual Property” (1996) 7
Australian Journal of Corporate Law at 52-53.
938 Responding to the US and other trading partners’ criticism, the new ICA 1987 increased the
duration of copyright protection for original works to fifty years after the author’s death (ICA 1987,
Article 26). The elucidation of the ICA 1987 stated that the increase in the duration of copyright
protection was intended to align with the practice in other countries that generally awarded
copyright protection for up to fifty years after the author’s death. See: Kaehlig, Carl-Bernd,
“Copyright” in Kaehlig, Carl-Bernd, Indonesian Intellectual Property Law, Tatanusa, Jakarta,
Indonesia, 1993, at 3; See also: Antons, Christoph, “Intellectual Property Law Reform in Indonesia”
in Lindsey, Timothy (ed.), Indonesian Law and Society, The Federation Press, Sydney, 1999, at 307. See
also: Kusumadara, A., 2000, at 163.
939 Under the ICA 1987, the scope of copyright protection was expanded to include products in which
US industries mostly dominated the market, such as video recordings, sound recordings, and
computer program. In addition, the scope of protection was extended to foreign works that were
not first published in Indonesia, provided that such protection was covered under a bilateral or
multilateral agreement on copyright protection, in which Indonesia was a party to the agreement.
See: ICA 1987, Art. 48.
940 Regarding sanctions, the ICA 1987 strengthened the penalties for piracy by up to 12 times the
penalties under ICA 1982. The ICA 1987 raised the maximum penalties for piracy from three years
imprisonment and a maximum fine of 5 million rupiah (around US$ 5,000. This amount was based
on the conversion rate when the ICA 1982 was enacted) to seven years imprisonment with a fine of
up to 100 million rupiah (around US$ 60,000). Based on the conversion rate when the ICA 1987 was
enacted, (ICA 1987, Article 44). See: Kusumadara, A., 2000, at 164-165. Lepp commented that these
penalties were the toughest sanctions for piracy in the Pacific Rim region. See: Lepp, Alan W,
“Intellectual Property Rights Regimes in Southeast Asia” (1990) 6 Journal of Southeast Asia Business,
at 30. In addition, under the ICA 1987, piracy was considered a criminal offence and no longer
depended on private complaints to initiate a prosecution (ICA, 1987, Article 46). See also: Kaehlig,
Carl-Bernd, “Copyright” in Kaehlig, Carl-Bernd, Indonesian Intellectual Property Law, Tatanusa,
Jakarta, Indonesia, 1993, at 19; Surachman, “Latar Belakang Amandemen Terakhir UU Hak Cipta”
(The Background to the Latest Amendment of the Copyright Act) Suara Pembaruan Daily,
http://www.SuaraPembaruan.com/News/1998/01/080198/OpEd/op02/op02.html (8 January 1998); Antons,
Christoph, “The Development of Intellectual Property Law in Indonesia: From Colonial to National
Law” (1991) 22 International Review of Industrial Property and Copyright Law at 372. See also:
Kusumadara, A., 2000, at 164-165.
941 These bilateral agreements were deemed by Ismail Saleh, the Minister of Justice, to be a better
alternative solution to address the individual concerns and circumstances facing each signatory.
See: “Pelanggar UU Hak Cipta akan Dihukum Lebih Berat” (Copyright Offenders will Receive
Harsher Punishment), KOMPAS, 9 June 1987, at 1. But Peter Drahos maintains that: “much could
probably be achieved by states in the intellectual property area through regional agreements, rather
937
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that enable more foreign works to be protected in Indonesia,942 especially in classes
of works in which the US and the EC dominated, like sound recordings, films, and
computer software.943 Those changes proved that the most substantial provisions
in the ICA 1987 were drafted to accommodate the US demands.
3.3.1.3. The Patent Act No.6/1989
The Indonesian Patent Act No. 6/1989 (hereinafter IPA 1989) is the first
Indonesian Patent Act since independence. Basically, through several provisions in
this Act, the government expressed a strong commitment to promote innovation,
as well as to protect the public interest.944 In practice, unfortunately, this section
finds that the enactment of the first indigenous Patent Act 1989 has failed to
promote innovation and technological development in Indonesia.945 This Act
tended to bow to economic pressure from Western countries. Since the IPA 1989
came into force in August 1991, patent ownership in Indonesia has been
dominated by foreign patents.946
In order to avoid any monopolistic connotation, the IPA 1989 defined a
patent as a ‘special right’, not an exclusive right.947 Regarding ownership, even
though the IPA 1989 recognises individual ownership, it also provides more room
for the role of the government in implementing the social function of IT. In that
respect, the government was entitled to exploit essential technologies for the
benefit of the public, to make use of a patent for protecting the national interest,948

than adopting one global standard of property protection to handle all their externality problems.”
See: Drahos, Peter, “Global Law Reform and Rent-Seeking: The Case of Intellectual Property” (1996)
7 Australian Journal of Corporate Law, at 61.
942 See: Hutapea, Yosia Cemby, Hutapea, Yosia Cemby, Indonesian Intellectual Property Law: An
Overview of Enforcement Aspects, Paper presented at the “Inter-Pacific Bar Association Sixth Annual
Meeting and Conference, Manila, at 3; See also: Kusumadara, A., 2000, at 162.
943 See: Notes 933, 934.
944 This can be seen by several significant and important articles in the IPA 1989 that may be used to
protect the public and national interest, such as the concept of a patent, ownership, the duration
and the scope of protection, governmental use, and the compulsory licence.
945 See: Kusumadara, A., 2000, at 76-82.
946 This foreign domination can be seen from the number of patents registered from 1953 to 1989. Of
13,000 patents that had been provisionally registered, around 12,500 were registered by foreigners.
See: Antons, Christoph, “The Development of Intellectual Property Law in Indonesia: From
Colonial to National Law” (1991) 22 International Review of Industrial Property and Copyright Law at
374; See also: Antons, Christoph, “Intellectual Property Law in ASEAN Countries: A Survey” (1991)
13 EIPR at 82; See also: Kusumadara, A., 2000, at 67. To date, this foreign domination still continues.
See also: The Directorate General of Intellectual Property (DGIP) Statistic, available at:
http://www.dgip.go.id/ebscript/publicportal.cgi?.ucid=376&ctid=2&type=0&id=110
947 IPA 1989, Art. 1(1) defines a patent as “a special right (Ind: hak khusus), given by the State to an
inventor with respect to his technological invention for a certain period of time, whereby he shall
exploit his invention or authorise any other person to exploit the invention”. This article shows that
the Indonesian government provides a privilege right and not “an exclusive right” in order to
avoid the monopolistic connotation of “an exclusive right” which was not consistent with
Indonesian communal culture. See also: “Patent Protection System Application” The Jakarta Post, 1
May 1997, at 4.
948 The concept of national interests is frequently linked to national security. In this respect, if a patent
was regarded as very important to the defence and security of the state, the government was
entitled by means of a Presidential Decree, to use its discretionary power to use the patent in order
to protect the national interest. See: IPA 1989, Art. 104. In this case, the government will provide
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to grant compulsory licences949 and to limit the scope of patent exploitation950 to
protect the social function and the public interest. In addition, in order to open up
job opportunities, the IPA 1989 required patent holders to exploit or work their
patents in Indonesia, with the important qualification that the importation of
patented products is not deemed to be exploitation or the working of those
patents.951 Furthermore, if a patent is not exploited in Indonesia within four years
of the issue of the patent, it is deemed to be nullified by the law.952
Then, concerning the duration of patent protection, even though the IPA
1989 established a system for filing, processing and granting patents and provided
for a fourteen-year protection period from the date of application with a potential
two-year extension,953 the President may postpone the granting of a patent for
reasons of public interest for a maximum of five years.954 Still, in protecting the
public interest, the IPA 1989 allowed the free importation of fifty specific drugs
deemed essential to the Indonesian pharmaceutical industry.955 Despite the
exclusions for particular drugs, the IPA 1989 goes a long way towards addressing
U.S. concerns that had existed prior to the legislation concerning the perceived
insufficient patent protection available in Indonesia.
Generally, the US had concerns over the IPA 1989. Specifically, those
concerns have focused on the short protection term, the possibility of nullification
if the patent is not worked, and the extent of the compulsory licensing provisions.
The U.S. government has stated that it will pursue improvements to these three
issues via the implementing regulations for the new law. In practice, the US has
used pressure and threats to improve intellectual property protection in
Indonesia.956
3.3.2. Post-TRIPs Agreement
After the TRIPs Agreement, Indonesia completed the main parts of its
intellectual property legislation and introduced a complete new set of laws to
compensation, will not require licence fees (See: IPA 1989, Art. 106(2)), and will free the patent
owner from paying annual patent fees (See: IPA 1989, Art. 105 (3)).
949 Related to the compulsory licence, the IPA 1989, Article 82 allowed an applicant to obtain a licence
on a registered patent that was not implemented in Indonesia for three years after the patent was
granted. In addition, the IPA 1989, Article 94 allowed the Patent Office to revoke a patent in the
absence of any application for a compulsory licence for the related patent and if the non-use of the
patent continued until its fourth year. For the compulsory licence, See: IPA 1989, Arts 81 - 93.
950 The IPA 1989, Article 7, prohibited the granting of patent protection to five kinds of inventions: (i)
products or processes which were in violation of the law, public order or decency (IPA 1989,
Art.7(a)); (ii) manufacturing processes for food and beverage products, chemically-processed foods
and beverages products for human or animal consumption (IPA 1989, Art.7(b)); (iii) new types or
varieties of plants and animals, or any process which could be used for the cultivation of plants and
animals (IPA 1989, Art.7(c)); (iv) methods of examination, care, treatment and surgery applied to
humans and animals (excluding products that were used in these methods (IPA 1989, Art.7(d)); (v)
theories and methods in science and mathematics (IPA 1989, Art.7(e)).
951 See: “New Patent Law” in IP Asia, 22 November 1989, at 20.
952 Ibid., at 22. In other words, there is a working requirement with a four-year period of grace.
953 See: IPA 1989, Art.9.
954 See: IPA 1989, Art.8.
955 See: Government Regulation No. 32/1991 concerning the Importation of Raw Materials for the
Production of Medicine in Indonesia.
956 See: Note 744.
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become TRIPs-compliant.957 Many amendements to the Indonesian Copyright and
Patent Acts such as: (i) the Indonesian Copyright Act No.12/1997; (ii) the
Indonesian Patent Act No.13/1997 (IPA 1997);958 (iii) the Indonesian Patent Act
No. 14/2001 (IPA 2001);959 and (iv) the Indonesian Patent Act No.19/2002 were
designed to accommodate Western countries’ interests.960 Recently, although
Indonesia is still facing social hardships, the current national Indonesian patent
laws are of a relatively high standard and are almost identical to those applied in
industrialised nations. Furthermore, according to the Indonesian Directorate
General on IPR, the Patent Act will be further revised in 2008 together with other
IP laws to accommodate the development of new technology.961
Matrix 5. Metamorphosis of the Indonesian Patent Act toward TRIPs Compatibility
Issues

Pre-TRIPs
IPA No. 6/1989

IPA No. 13/1997

IPA No. 14/2001

Basic Concept

Provided Special Rights
(Hak khusus), Not Exclusive
Rights (Article 1)
Exclude manufacturing
process or products of foods
and beverages, chemically
processed products of foods
and beverages for human or
animal consumption

Introduced Exclusive
rights

Introduced Exclusive
rights

Protected both
manufacturing process
or products of foods
and beverages,
chemically processed
products of foods and
beverages for human or
animal consumption
Excluded inventions
that contradict existing
law and regulation,
religious morality,
public order and ethic.
(Article 7(a))
Protect plants and
animals other than
microorganism

Process, Product,
Machine, Manufacture,
Composition of Matter
Improvement. (IPA 2001,
Art. 1(2), 7). and Plants
(asexually reproducing).
(IPA 2001, Art. 7.d.ii)

Limitations,
Exceptions,
National Interests,
public interests,
social functions

Excluded inventions that
contradict existing law and
regulation, religious
morality, public order and
ethic. (Article 7(a))
Excluded plants and animals
other than microorganism

Post-TRIPs

Excluded inventions that
contradict existing law
and regulation, religious
morality, public order
and ethic. (Article 7(a))
Excluded plants and
animals other than
microorganism

See: Notes 917, 1301.
IPA No. 13/1997 on the Amendment of the Indonesian Patent Act No. 6/1989. Staatsblaad
Republic of Indonesia 1997 No. 30
959 IPA No. 14/2001 on the Amendment of the Indonesian Patent Act No. 13/1997. Staatsblaad
Republic of Indonesia 2001 No 109
960 See: Antons, C., ‘Indonesia’, in C. Heath (ed.), Intellectual Property Law in Asia, Kluwer Law
International, London 2003, at 291-306. See also: Okediji, Ruth L., ‘The International Relations of
Intellectual Property: Narratives of Developing Country Participation in the Global Intellectual
Property System’, 7 SING. J. INT’L & COMP. L. (2003).
961 The meaning of technological development tends to affiliate the recent technological development
sponsored and developed by MNCs. Therefore, even though the revision may use all the
flexibilities under the TRIPs Agreement, based on past experiences it is very unlikely that such a
revision will provide a lesser degree of protection to protect public interest and to allow
Indonesians to have access to and develop essential intellectual products. Rather, it will be TRIPscompliant and probably even more so. See: ”UU HAKI akan Direvisi” (IPR Laws Soon to be
Revised),
KOMPAS,
26
April
2006,
available
at:
http://www.kompas.com/kompascetak/0604/26/ekonomi/2609165.htm; See also: ‘UU di Bidang HaKI Segera Direvisi (IPR Laws Soon to
be Revised)’, Bisnis Indonesia, 5 October 2006, available at: http://www.bisnis.com, retrieved on 12
October 2006; “Empat UU di Bidang HAKI segera di Revisi”, (4 IPR Laws Soon to be revised),
Dinas Perisndustrian dan Perdagangan Jawa Barat, (Industrial and Trade Department, West Java,
available at: http://www.disperindag-jabar.go.id/cetak.php?id=1626
957
958
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Excluded diagnostic,
therapeutic and surgical
method for the treatment of
human or animals
Duration of
Protection

14 years from filing for
Standard Patent + 2 years
extension; and 5 years for
Petty Patent or Utility Model
without extension

Legal Enforcement

Court Procedures or process
and orders

Sanctions,
Remedies and
Dispute Settlement

• No Injunction
• Criminal penalties: 7 years
in jail and
• Fine: 100 million rupiahs

Protect diagnostic,
therapeutic and
surgical method for the
treatment of human or
animals
20 years from filing for
Standard Patent + 2
years extension; and 10
years for Petty Patent
or Utility Model
(Article 9 and 10)
Stricter Enforcement
contains court
procedures, court
orders, suspension of
custom clearances for
goods and criminal
penalties.
• WTO
Settlement
Disputes
• Injunction, Ch.XIII,
Article 125; TRIPs
Article 41, 50(1).
• Stricter sanctions and
fine

203
Protect diagnostic,
therapeutic and surgical
method for the treatment
of human or animals
20 years from filing for
Standard Patent + 2 years
extension; and 10 years
for Petty Patent or Utility
Model (IPA 2001, Art. 8,
9).
Stricter Enforcement
contains court
procedures, court orders,
suspension of custom
clearances for goods and
criminal penalties.
Injunctive relief and
damages (potentially
treble). (IPA 2001, Arts.
125-128; 130-135).

3.3.2.1. The Patent Act No. 13/1997
As described above, due to strong pressure from Western, i.e. US, MNCs, in
1997 the government amended the IPA 1989 by means of the Indonesian Patent
Act No. 13/1997 (hereinafter IPA 1997). The amendement marks a significant
improvement in the patent protection process in Indonesia. Obviously, it
demonstrated the Indonesian government's willingness to address the U.S. MNCs’
demands concerning patent protection. Undoubtedly, in the case of patent law, the
legislative changes resulting from accession to TRIPs are being too strongly
influenced by foreign interests.962 The main changes include (i) the patent
duration;963 (ii) the prohibition of parallel imports;964 (iii) the use of a product;965
Christoph Antons identifies ‘a substantial lobby of local industry that feels threatened by stronger
patent protection that would make its products much more expensive’. See: Antons, 1997, at 346.
963 Related to the duration of patent protection, due to the US’s pressures and threats, in order to
comply with the TRIPs agreement, the IPA 1997 has extended the duration of patent protection
from fourteen years to twenty years for sandard patents, and from five years to ten years for petty
patents. See: IPA 1997, Articles 9 and 10.
964 The prohibition of parallel import is regulated under articles 17 and 21 of the IPA 1997. In this
respect, Article 17 allows for the patent holder's right to prohibit the import of the patented
product, and the new Article 21 reaffirms Article 17. This amendment also had serious impact on
the health issues because it has increased the burden on Indonesians, particularly in the health
sector. This is because, before the amendment, many domestic pharmaceutical companies used
“copy products” (imported materials that infringed the patent of others), to produce much cheaper
generic medicine which was up to 400% cheaper than patented medicine. Even, to provide
affordable health service to society, the state-owned hospitals and clinics used these cheap generic
medicines. See: Kusumadara, A., 2000, at 228. After the amendment, those domestic pharmaceutical
companies can no longer to use the “copy products”. Kusumadara indicated that this amendment
has correlation with the foreign pharmaceutical companies manouvers, which complained to the
previous IPA 1989 that allowed domestic pharmaceutical companies to produce pharmaceutical
962
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(iv) the compulsory licence;966 and (vi) the cancellation of patent and annual fees.967
While there are some positive changes to the Patent Law as a result of the 1997
amendment, it is generally felt that the wording too ambiguous so that it is
difficult to combat patent infringements. Consequently, even though it went some
way towards improving the situation, the fact remains that the Law in its entirety
does not fulfil the TRIPs’ requirements.
To complement the enactment of the IPA 1997, the government issued
Presidential Decree No. 16/1997 to ratify the Patent Cooperation Treaty (PCT).968
The reason for joining the PCT is to reduce the administrative costs associated with
costly technical examinations.969 In addition, in order to to bring Indonesia’s
intellectual property laws into line with the TRIPs Agreement, particularly in
strengthening legal enforcement, the IPA 1997 and ICA 2002 regulated some
provisions on injunctions or ‘Interim Court Orders’ (Penetapan Sementara
Pengadilan).970 As long as plaintiffs can prove that they hold a valid intellectial
property right over the items in question, a commercial court can make an ‘
immediate and effective’ order to: (i) prevent further infringements, particularly by

drugs made from “copy products”. See: IPA 1989, Articles 17 and 21. ”Komisi VI Tanyakan Kolusi
Obat” (Commission VI Questioned the Collusion on Drugs), KOMPAS, 3 December 1997, available
at: http://www.kompas.com/9712/03/IPTEK/komi.htm, at 1; “Pharmaceutical Industries Facing Patent
Rights for Drugs” Bisnis Indonesia, 13 May 1997, cited in Hadiputranto, Hadinoto & Partners,
“Revision of Indonesian IP Laws”, January 1998, 1 Intellectual Property Law Bulletin at 10
965 Again, in order to comply with the TRIPs Agreement, the IPA 1997, article 7 protected inventions
of foods and beverages, including production processes and products in the form of raw materials.
Likewise, inventions of new varieties of plants and animals as well as any processes to cultivate
plants and animals are also patentable. This amendment proved that Indonesian government and
parliament failed to maintain their previous policy, embodied in the IPA 1989, that emphasizes the
importance and essential position of food-crops; livestock, foods and drinks for public interest in
Indonesia. See: Kusumadara, A., 2000, at 228. In addition, the Government has gone too far by
granting patent protection for animals, event though the TRIPs Agreement provides flexibilities to
exclude plants and animal other than micro-organism as patentable objects. See: IPA 1997, Art.7,
See also: Hadiputranto, Hadinoto & Partners, “Revision of Indonesian IP Laws”, January 1998, at 23; Sudargo Gautama, 1997, Note 712, 906, at 49; See also: Kusumadara, A., 2000, Ibid.
966 The compulsory licence mechanism still exists for product patents not used after 3 years or
improperly used. However, the person seeking a compulsory licence to prove capability that he has
the facilities to perform and that he has made efforts to get a licence from the patent holder. See:
IPA 1997, Articles 82-92.
967 A patent is only cancelled in the event that the patent holder fails to pay annual fees within a
certain time. IPA 1997, Article 94.
968 Indonesia makes a reservation to Article 59 of the PCT, which states that any dispute concerning
the interpretation or application of the PCT should be brought before the International Court of
Justice. However, Indonesia does not consider itself bound by Article 59. See: Sudargo Gautama,
1997, ‘New Changes in Indonesian Intellectual Property Law’, (1997) 2 Indonesian Law and
Administration Review, at 50.
969 This is because, under the PCT, the member states will cooperate in the filing, searching, and
examination of applications for patent protection, and in the rendering of special technical services,
such as the Patent Information Services. The PCT allows an application filed for patent protection
in one contracting state to be treated as an international application under the treaty. See: Sudargo
Gautama, 1997, Note 968, Ibid.
970 IPA 1997, Chapter XIII. These provisions were certaintly designed to adhere to the TRIPs
Agreement, Article 41 and 50(1), that mandates judicial authorities to order prompt and effective
‘provisional measures’ in order to prevent continuous infringements and to preserve relevant
evidence of an alledged violation.
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preventing infringing articles entering the market; and/or (ii) collect evidence of
the infringement to prevent it from disappearing.971
3.3.2.2. The Patent Act No.14/2001
Again, in order to comply with the TRIPs Agreement, Indonesia has
introduced Law No.14/2001 on Patent (hereinafter IPA 2001). This Act amended
the Indonesian Patent Act No. 6 of 1989 (IPA 1989) and the Indonesian Patent Act
No. 13 of 1997 (IPA 1997). The previous sections have described the historical
development of Indonesian patent law, where Indonesia has enacted and reformed
its patent system from time to time and this is likely to continue.972 Although
Indonesia tried to use all flexibilities provided by the TRIPs Agreement, based on
past experiences it is very unlikely that such a revision will provide a lesser degree
of protection.973 Rather, it will be TRIPs’ compliant and probably even more so.
Based on the IPA 2001, the Indonesian government consolidated three
previous laws covering patents974 and established an independent commission to
decide on patent disputes and appeals.975 The law also transferred jurisdiction over
IPR civil cases from the District Court to the Commercial Court976 and raised the
maximum fine for patent violations to Rp 500 million ($60,000).977 A patent is
IPA 1997, Art 125. These provisions are identical to the the TRIPs Agreement, Article 50(2) that
allows proceedings to be heard inaudita altera parte (ex parte) if a delay is likely to cause irreparable
harm to the right-holder or it is likely that evidence will be destroyed. In this respect, ex parte
hearings are hearings where the defendant or respondent is absent. See: Ricketson S. and
Richardson, M., 1988 at 32.
972 So far, the Indonesian government has introduced a series of Patent Acts, such as the IPA 1989,
IPA 1997, IPA 2001. But they are still not enough to comply with the TRIPs. According to the
Indonesian Directorate General of IPR, the Patent Act will again be revised in the near future
together with other IP laws to accommodate the development of technology. See: Bisnis Indonesia,
2006, ‘UU di Bidang HaKI Segera Direvisi (IPR Laws will Soon be Revised)’, Bisnis Indonesia, 5th
October 2006, available at: http://www.bisnis.com. The problem is whether the patent legislation
can accommodated the needs of society.
973 The IPA 2001 is aimed at accelerating the creation of a condusive atmosphere for developing
creativity and productivity in science and technology. Specifically, the Act was also to
accommodate advances in industry, investment and trade, and to provide protection for investors
as well as to upgrade intellectual property services to the public. See: Consideration (b and c) of the
IPA No.6 1989, IPA No. 7 of 1992, IPA No. 13 of 1997; and the Preamble, paragraph (d) to
Indonesian Patent Act. Unfortunately, due to strong influence and pressure from Western
countries, i.e. the interest of US corporations, the ideal goals of the Indonesian Patent Act have
never been realised.
974 IPA 2001, Consideration (c).
975 IPA 2001, Article 64(1).
976 IPA 2001, Article 117-121. Currently, base on Presidential Decree No. 97 of 1999, there are five
Commercial Courts in Indonesia, namely: (i) Central Jakarta Commercial Court which located in
Central Jakarta State Court. Its jurisdictions covered provinces of DKI Jakarta, West Java, South
Sumatera, Lampung, and West Kalimantan; (ii) Medan Commercial Court which located in Medan
State Court. Its jurisdictions covered provinces of North Sumatera, Riau, West Sumatera, Bengkulu,
Jambi, and Nangroe Aceh Darussalam; (iii) Semarang Commercial Court which located in
Semarang State Court. Its jurisdictions covered provinces of Central Java and Yogyakarta; (iv)
Surabaya Commercial Court which located in Surabaya State Court. Its jurisdictions covered
provinces of East Java, South Kalimantan, East Kalimantan, NTB, and NTT; (v) Makassar
Commercial Court which located in Makassar State Court. Its jurisdictions covered provinces of
South Sulawesi, South East Sulawesi, Central Sulawesi, North Sulawesi, Maluku, and Papua.
977 IPA 2001, Article 130.
971
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subject to cancellation only in the event that the patent holder fails to pay annual
fees within specified periods.978
Despite these measures, the US still assumed that there remains a lack of
effective enforcement of patents and pending patents.979 It is not surprising that
the social and cultural divide between the putative law and societal practice has
placed Indonesia on the US watch-list as regards IPR infringement. In the most
recent report, the USTR notes that ‘overall protection of intellectual property
remains weak, while long delays remain in prosecuting intellectual property cases
and the Indonesian Government has not promulgated sentencing guidelines with
deterrent penalties’.980 Actually, this attitude is similar to the American attitude
when it first adopted a patent regime.981 The US also obtained steam engine
technology to build its textile industry in the 19th century by violating British laws
intended to prevent the export of engines, parts, and skilled personnel.982 In the
mid-19th century the Netherlands abolished its patent law and powerful
abolitionist movements against patent protection also developed in Great Britain,
Prussia and Switzerland.983
3.3.2.3. The Copyright Act No. 12/1997
To comply with the provisions of the TRIPs Agreement, the Indonesian
Copyright Act 1997 (hereinafter ICA 1997) introduced new rights.984 The ICA 1997
redefined two important terms: “publication” and “reproduction”. It introduced
IPA 2001, Article 115 (1).
In 2000, USTR placed Indonesia on the Watch-list (a lower risk of sanctions), but in 2001-2005,
Indonesia was placed on the priority watch-list (PWL) or a high risk of sanctions. Since 2006, the
status has been downgraded from the Priority Watch-list to merely a Watch-list country. Even
though Indonesia had amended several articles in order to comply with the TRIPs Agreement, the
US corporations still assumed that the IPA 2001 does not appreciate and respect foreign rights
holders. This is because it still maintains an article that obliges an inventor to produce a product or
to utilize a process in Indonesia in order to obtain a patent for the product or process. In addition,
the standard for excluding inventions contrary to the public interest from patentability appears to
be broader than the standards enumerated in the TRIPS Agreement. See: USTR Report, 2006.
980 USTR 2003, at 14; USTR, 2006.
981It should be noted that the US and other Western developed countries had a patent law after they
reached a certain level of technological development in which such a patent law became a
necessity. Many have argued that America’s ‘stealing’ or otherwise obtaining knowledge of key
technologies played an important role in America’s success in the late nineteenth century One has
to remember that until 1891, the US did not recognise the rights of foreign authors for their works.
Brenner-Beck notes Whitney’s losses from patent infringements of his cotton gin, due to the lack of
patent protection in the US. This made him forego patenting his later inventions in the US. See:
Chang, Ha-Joon (2002) Kicking Away the Ladder – Development Strategy in Historical Perspective,
Anthem Press, London; Chang, Ha-Joon, 2004, ‘Technology Transfer in Historical Perspective’,
paper (working paper 05/04) presented in Strategic University Programme on Globalizations as a
Transformative Force, March 2004, Centre for Technology, Innovation and Culture, University of
Oslo, Norway, at 9-17; See also: Brenner-Beck, Dru, “Do As I Say, Not As I Did” (1992) 11 UCLA
Pacific Basin Law Journal at 87.
982 Gutterman, Alan S., “The North-South Debate Regarding the Protection of Intellectual Property
Rights”, (1993) 28 Wake Forest Law Review at 137.
983 Blakeney, Michael, “Book Reviews: Bankole Sudipo, Piracy and Counterfeiting, GATT, TRIPs and
Developing Countries”, (1998) 20 EIPR at 197.
984 See: Antons, Christoph, “Intellectual Property Law Reform in Indonesia” in Lindsey, Timothy
(ed.), Indonesian Law and Society, The Federation Press, Sydney, 1999, at 307; Sudargo Gautama,
1997, Note 968, at 36.
978
979

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

207

rental rights for cinematographic works and computer programmes (Article 2(2)
and (3)), the regulation of copyright licensing (Part IIIA), and neighbouring rights
that cover protection for performers, producers of sound recordings as well as
broadcasting institutions (Part VA). Even though the ICA 1997 recognises and
introduces neighbouring rights, it still leaves confusion with regard to the terms of
protection.985 Regarding infringements, any use of or quotation from a protected
work that violates a reasonable interest is an infringement, regardless of the
percentage of the work used or quoted.986
In order to control all copyright licensing agreements, the ICA 1997, Article
38C(2) obliges all licensing agreements to be registered at the Copyright Office.987
This provision is aimed at blocking or denying any licensing agreement that may
contain clauses which could harm Indonesia’s economy.988 Unfortunately, even
though the government has expressed its commitment to issue a Government
Regulation to further regulate the details of copyright licensing agreements,
including their registration procedures,989 until now the Government Regulation
on copyright licensing has never been realized.
Together with the enactment of the ICA 1997, the government issued
Presidential Decree No. 18/1997 to ratify and rejoin the Berne Convention. Even
though the ratification is imperative when Indonesia agrees to the TRIPs
Agreement, the government has made a reservation to Article 33 of the Berne
Convention that allows the Indonesian government to require an agreement
between Indonesian and all other parties involved in a dispute on the
interpretation or application of the Convention to bring the dispute to the
International Court of Justice. To strengthen the legal enforcement as required in
the minimum standard of the TRIPs Agreement, the ICA 1997 regulated some
provisions on ‘Interim Court Orders’ (Penetapan Sementara Pengadilan).990 These
provisions are specifically aimed at: (i) preventing further infringements; and/or
(ii) preventing the disappearance of infringement evidence.991
This shows that the Indonesian legislators applied “sweeping legislation” at the legislation
practices. Even though they suffered from insufficient understanding concerning the concept of
neighbouring rights, they introduced it to comply with the TRIPs Agreement. Anton noted the
parliaments’ argument concerning the neighbouring rights that the subjects protected by
neighbouring rights are not creative and original. Therefore, they do not really deserve the same
length of copyright protection as “original” works. In addition, they exclude moral rights in the
subjects protected by neighbouring rights. See: Antons, Christoph, “Intellectual Property Law
Reform in Indonesia” in Lindsey, Timothy (ed.), Indonesian Law and Society, The Federation Press,
Sydney, 1999, at 307.
986 The previous ICA 1987 considered the use of up to 10% of a copyrighted work as an infringement.
Under the ICA 1997, this provision was abolished. See: Hadiputranto, Hadinoto & Partners,
“Revision of Indonesian IP Laws” (January 1998) 1 HHP Intellectual Property Law Bulletin at 1.
987 ICA 1997, Article 38 C (2).
988 ICA 1997, Article 38 C (3) excluded any licensing agreement that contains clauses, which could
cause detrimental effect on the economy of Indonesia or unfair business competition.
989 ICA 1987, Article 38 C (4).
990 ICA 1997, Chapter XI. These provisions were certaintly to adhere to the TRIPs Agreement, Article
41 and 50(1), that mandates judicial authorities to order prompt and effective ‘provisional
measures’ in order to prevent continuous infringements and to preserve relevant evidence of an
alledged violation.
991 ICA 1997, Art 67. These provisions are identical to the TRIPs Agreement, Article 50(2) that allows
proceedings to be heard inaudita altera parte (ex parte) if a delay is likely to cause irreparable harm to
the right-holder or it is likely that evidence will be destroyed.
985
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3.3.2.4. The Copyright Act No. 19/2002
Again, to improve the Indonesian performance in intellectual property
enforcement in order to comply with the TRIPs Agreement, in 2002 the Indonesian
parliament passed the Indonesian Copyright Act No. 19/2002 (hereinafter ICA
2002). The ICA 2002 is actually made up of amandements to previous copyright
legislation,992 which emphasise the utilisation of the computer.993 The law contains
a number of important provisions long sought by U.S. and Indonesian copyright
holders or owners,994 including authorization for the Indonesian government to
issue optical disk regulations,995 criminal penalties for end-user piracy and the
ability of right holders to seek civil injunctions against pirates.996 The ICA 2002
establishes rights to license, produce, rent or broadcast audiovisual,
cinematographic, and computer software. It also provides protection for
neighbouring rights in sound recordings and for the producers of phonograms. It
stipulates a 50-year term of protection for many copyrighted works, meeting TRIPs
Agreement requirements.
Even though Indonesia has signed a copyright bilateral agreement with the
United States in 1989 to extend national treatment for copyright protection to
works created by citizens of each country, the legal enforcement of copyrights in
Indonesia is uneven.997 Since 1999, Indonesia has been on the priority watch-list in
the Section 301 report of the US Trade Representative (USTR) due to problems in
enforcing IPRs.998 According to U.S. industry estimates, the total losses from
copyright piracy in Indonesia during 2002 were over $250 million.999 In 2004, USTR
still put Indonesia on the watch-list priority. This list related to data piracy in
The new copyright law entered into force in July 2003.
Sutiono Gunadi, “UU HaKI dan Bisnis TI di Indonesia”, KOMPAS, 9 June, 2003, available at:
http://www.kompas.com/kompas-cetak/0306/09/tekno/358325.htm, retrieved on: 9 July 2005
994 ICA 19/2002, Article 1(4) defines “copyright holder as the author as the owner of the Copyright, or
any person who receives the right from the Author, or any other person who subsequently receives
the right from the aforesaid person”.
995 President Megawati signed the OD regulation into law in October 2004. This regulation includes a
six-month transition grace period and effective in April 2005. See: USTR, 2005, “National Trade
Estimate Report on Foreign Trade Barriers, Indonesia-, Part II, Recent Economic Report, available
at: http://www.usembassyjakarta.org/econ/annual/NTE-Reporti2005-2.html#ipr, retrieved on: 7
July 2006.
996 The Indonesian government completed the draft optical disk regulations in November 2003.
997 For example, the widespread piracy of video compact discs in Indonesia has undermined the sale
and rental of legitimate products. Even tough periodic raids result in the seizure of sizable batches
of pirated optical disc (OD) products, none of these cases has resulted in meaningful penalties or
the permanent impoundment or destruction of equipment used to manufacture pirated products.
See: “Microsoft keluhkan Penegakkan Hukum Hak Cipta Piranti Lunak”, 22 April 2003,
available
at:
http://www.hukumonline.com/berita/baca/hol7851/microsoft-keluhkanpenegakan-hukum-hak-cipta-piranti-lunak.
998 See: USTR, "2006 Special 301 Report," available at: www.nsf.gov, retrieved on 18 June, 2007.
999 Abdul Bari Azed, Director General of Intellectual Property, RI, admitted that major intellectual
property piracy in Indonesia concerns music, film and software. From 2002 to 2004, the Business
Software Alliance (BSA) reported that Indonesia had failed to prove protection to intelletual
property works. In 2002, for example, BSA reported that Indonesia was the third software pirating
country (89%), after Vietnam (95%) and China (92%). See: “Dirjen HaKi Pertanyakan Penetapan
Status PWL Indonesia”, (Directorate General of Intellectual Property Requestions the Status of
Priority Watch-list for Indonesia), KOMPAS, 25 February 2005.
992
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Indonesia, such as software that amounted to 87 % in 2004, or a 1 % decrease from
88% in 2003.1000 Business Software Alliance (BSA) found a great deal of counterfeit
software in Asia, especially in China, Vietnam and Indonesia. The thefts of
intellectual property in software follow a similar regional pattern.1001 In 2005, BSA
claimed that 53 % of all software installed in personal computers was counterfeit
software. This piracy resulted in a loss of US loss US $ 8 billion for the US.1002
The USTR assumed that the loss reflected the lack of commitment to protect
U.S. intellectual property rights.1003 This problem is likely to continue unless the
ICA and IPA are drafted according to Indonesia’s own cultural, scientific and
economic development level and unless they can demonstrably provide significant
economic or cultural benefit to Indonesians. People’s resistance toward copyright
and patent laws will continue and they will remain difficult to enforce in
Indonesia. Therefore, it is not an easy task to measure the final outcome of the
implementation of those regulations.1004 In general, the implementation of IP laws
The 2003 survey of the Business Software Alliance, a private industry group, claimed that 88% of
software in Indonesia was pirated, resulting in US$157m in losses. See: The Economist Intelegence
Unit, 2005, ‘Indonesia: Licensing and Intellectual Property’, EIU Views Wire, New York, Feb 17,
2005, ProQuest document: 802847051.
1001 The software industry has estimated that 36 percent of all sold and installed software worldwide
is counterfeit, with pirated software comprising 71 percent of the East European market, 63 percent
of the Latin American market, 87 percent of the Russian market, and 91 percent of the market in the
Ukraine. See: Business Software Alliance and IDC. “First Annual BSA and IDC Global Software
Piracy Study,” July 2004, available at: www.bsa.org/usa/research. retrieved on: 12 February 2006.
1002 “Hanya Bangsa Beradab yang Menghargai HAKI” (Only Civilised Society Respects Intellectual
Property),
KOMPAS,
2
July
2005,
in
http://www.kompas.com/kompascetak/0507/02/Fokus/1857883.htm, retrieved on: 6 September 2005.
1003 The scale and number of pirated goods made and sold in Indonesia, particularly digital products
manufactured locally or transshipped from elsewhere, has increased US’ concerns. The USTR urges
Indonesia to adopt more active measures, including criminal penalties, to curb such theft.
Indonesian measures already curb street sales of pirated goods and forbid the use of counterfeited
software by government agencies. For example, in 2005 the Indonesian government and
Microsoft agreed that the government would purchase licensed products in return for amnesty
for counterfeit systems already used in the computers of government agencies. The MOU was
signed by Sofyan Djalil (Minister of Information and Communication) and Chris Atkinson (PT
Microsoft Indonesia) as a follow up to the meeting between the President of RI and Bill Gates on 27
June 2005. Indonesia has also cracked down on the manufacture of pirated goods and has tried to
ensure that Internet cafes use licensed products. It is interesting to note that in 2006 Indonesia,
together with Malaysia, the Philippines, the Republic of Korea, and Taiwan have made progress
with IPR protection and enforcement against retail piracy, Internet piracy, and optical disc pirate
production. See: USTR Office, “Report Notes Continued Progress on Intellectual Property Rights”
28 April 2006; See also: USTR Office, “U.S. Government Recognizes Indonesia Enhanced IPR
Enforcement Ranking on Annual Report Improved”, 11 June 2006, available at:
http://www.ustr.gov/Document_Library/Press_Releases/2006/April/Report_Notes_Continued_
Progress_on_Intellectual_Property_Rights,_Identifies_Significant_Improvements_Still_Needed_in_
China_R.html; retieved at: 20 November 2006.
1004 As Antons writes: ‘The reform of the Indonesian intellectual property legislation between 2000 and 2002
has abolished some of those references to implementing decrees…”The effect is that in crucial parts of the
legislation, a vaguely or ambiguously worded definition may give a large amount of discretion to a judge or
an administrator, usually followed by a final subsection of a provision stating that “further details and
guidelines will be provided by a government regulation” (or by a presidential or ministerial decree). In
addition, because the previous implementing decree remained after the recent reform of intellectual property,
the paradoxical situation has developed that legislation of 2001 or 2002 is supplemented by implementing
guidelines and definitions from the previous legislation dating back to 1992 or 1993. Occasionally, it takes
1000
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in Indonesia has not been successful.1005 For that reason, in addition to improving
the cultural awareness of people, it would be fair if Indonesia is given an
opportunity and support to develop its science, technology and economy so as to
reach a threshold for implementing and developing an IP regime.1006
3.3.3. TRIPs Plus: US-Indonesia Free Trade Agreement (USIFTA)
As described, IPRs are of paramount importance for US firms that
produce high-technology goods and services, print and electronic media, and
trademark consumer goods.1007 However, many developing countries view
themselves as purchasers rather than generators of intellectual property, and they
believe that the US system confers excessive benefits on IPR owners.1008 The United
States demands IPR protection that is so far beyond what is offered in the WTO
TRIPs Agreement that the US stance has come to be called “TRIPs-Plus.”1009 In the
many years until the implementing legislation is issued. In the meantime, the respective part of the legislation
cannot be enforced’. See: Antons, 2002.
1005 See: Antons, C., 2000; Kusumadara, A., 2000; Hayyan ul Haq, 2000, 2001, 2002, 2004; Cita
Priapanjta, 2002; Agus Sardjono, 2004; Brenner Beck, 2002.
1006 Again, it is necessary to note that in order to provide protection for foreign Western interests or
products, the Indonesian people need time and support to educate themselves concerning the
importance of intellectual property for economic, i.e. investment and industry, development. In
addition, Western governments can cooperate with the Indonesian government in gradually
improving the legal awareness of people in appreciating the IP regime. The most important point is
that Western IP products could be protected as long as they do not damage the public interest or
threaten and obstruct public access to their fundamental rights.
1007 The United States ranks among the world's leading producers of knowledge-intensive goods,
such as microprocessors, pharmaceuticals, biomedical products, and computer software. In 2003
the US share of global high-technology production amounted to 39 percent. In 2005 the total value
of US shipments of physical and digital recordings topped $12 billion. To provide an incentive for
private R&D outlays and innovations, the United States maintains one of the toughest IPR protection regimes in the world. See: National Science Foundation, appendix table 6.2 in chapter 6 on
Industry, “Technology, and the Global Marketplace”, available at: www.nsf.gov, retrieved on
18 June, 2007.
1008 See: Microsoft Case in Europe. In this case, the EU Comission imposed a fine of € 497.2 million on
Microsoft. This is because Microsoft abused its market power by deliberately restricting
interoperability between Windows PCs and non-Microsoft work group servers, and by tying its
Windows Media Player (WMP), a product where it faced competition, with its ubiquitous
Windows operating system. This illegal conduct has enabled Microsoft to acquire a dominant
position in the market for work group server operating systems, which lie at the heart of corporate
IT networks, and risks eliminating competition altogether in that market. In this case, Microsoft
operating systems equip more than 95% of the world’s personal computers. Thus, it also earned
excessive benefits by significantly weakening competition on the media player market. The
ongoing abuses act as a brake on innovation and harm the competitive process and consumers,
who ultimately end up with less choice and facing higher prices. Information on the decision can be
found in IP/04/382. See also: EU Commission, Press Release entitled “Commission concludes on
Microsoft investigation, imposes conduct remedies and a fine,” Available at::
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/04/382&format=HTML&aged=0&l
anguage=&guiLanguage=en#file.tmp_Foot_3. Principally, this EU Commission decision may
inspire other developing countries, i.e. Indonesia, to protect public interest and to eliminate any
obstacle against other creators improving their creativity and productivity.
1009 In this respect, under the TRIPs Agreement, even though all WTO members must provide
specified minimum standards of IPR protection in a range of sectors, the agreement allows
some flexibility for developing countries in implementing their commitments, whereas under
the TRIPs-Plus (USFTA), the agreement raises the standards and curtails the flexibility of
enforcement priorities. To pursue the TRIPs-Plus goals and target, the United States has been
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near future, TRIPs-Plus is likely to be enacted in Indonesia under US Free Trade
Area (USFTA) scheme. Many commentators analyse the possibility of Indonesia
joining the US-Indonesia Free Trade Area (USIFTA).1010 This can be seen from
various efforts by the two governments.1011
In TRIPs-Plus, the central goal is to ensure that the IPR regime of the US
trade partner is on a similar plane as the US system. Pharmaceuticals, information
software, and education materials are among the contested items.1012 Although
individual US FTAs differ in detail concerning their IPR provisions, the World
Bank identifies some common elements in the provisions of respective FTAs,1013
which, for instance, affect exemptions to patent protection, patent extension,1014
compulsory licensing,1015 pharmaceutical test data,1016 education materials,1017 and
legal enforcement commitments.1018
particularly aggressive in employing direct political and economic pressure, and formal trade
treaties such as the TIFA and USIFTA agreement.
1010 See also: Hadi Soesastro, Toward a U.S. Indonesia Free Trade Agreement, CSIS Working Paper Series
No.
WPE
085,
CSIS,
Jakarta,
2004.
available
at:
http://www.csis.or.id/working_paper_file/46/wpe085.pdf; See also: Gary Clyde Hufbauer and
Sjamsu Rahardja Toward a US-Indonesia Free Trade Agreement, Policy Analyses in International
Economics 83 June 2007, at 130; Haggard, S. (2000) The Political Economy of the Asian Financial Crisis.
Washington, D.C.: Institute for International Economics.
1011 In his formal visitat to the US on 25 May 2005, Susilo Bambang Yudhoyono, President of the
Republic of Indonesia, expressed his commitment to accelerate the TIFA agreement as a
preliminary step towards FTA between the US and Indonesia. Then, on 20 November 2006,
President George Bush visited Indonesia to accelerate the previous commitment for USIFTA. See:
REPUBLIKA, 25 May 2005; KOMPAS, 25 May 2005; MEDIA INDONESIA, 25 May 2005
1012 For developing countries, pharmaceuticals, information software, and education materials are
important components to meet health and growth objectives; at the same time, they are sensitive
for the United States, especially because private firms in the affected industries derive significant
revenues from their IPR portfolios. See: Gary Clyde Hufbauer and Sjamsu Rahardja, Toward a USIndonesia Free Trade Agreement, Policy Analyses in International Economics, No. 83, June 2007, at
130.
1013 World Bank, 2005, Tightening TRIPS: Intellectual Property Provisions of Recent US Free Trade
Agreements, Trade Note No. 20, Washington, D.C., at 2-3.
1014 USFTAs call for patent extensions to compensate for delays in granting a patent.
1015 A government that grants compulsory licences or does not adequately enforce IPR laws may face
a lawsuit initiated by the aggrieved patent holder.
1016 For pharmaceuticals, USFTAs limit competition from generic products by limiting the use of
compulsory licences for generic manufactures to narrow circumstances, prohibiting the sale of a
generic version of a drug that is still under patent without the consent of the patent holder, and
providing additional years of protection against competing manufacturers using clinical test data.
1017 All USFTAs grant copyright protection for 70 years beyond the life of the author or creator. For
digital products, US FTAs include provisions that prevent unauthorized copying and make Internet
service providers (ISPs) liable if the ISP network is used to distribute unauthorized works. Some
USFTAs also grant copyright holders the right to block parallel importation of pharmaceuticals,
printed media such as books and journals, and digital products. Under the US-Singapore FTA,
patent holders can limit parallel imports of pharmaceutical products through the terms of their
licence contracts. See: United States – Singapore Free Trade Agreement, available at:
http://www.ustr.gov/sites/default/files/uploads/agreements/fta/singapore/asset_upload_file7
08_4036.pdf; see also: Jeffrey Robertson, ‘The Price of Free Trade’, Asian Times, 12 July 2005, available
at: http://www.atimes.com/atimes/Asian_Economy/GG12Dk01.html;
1018 The WTO TRIPs Agreement does not require the allocation of resources to enforce IPR laws. By
contrast, several USFTAs contain specific obligations to enforce and uphold IPRs. Provisions in the
USFTAs with Chile, Morocco, and Singapore specifically exclude resource constraints from among
the possible excuses for not meeting enforcement obligations.
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Apart from these TRIPs-Plus dimensions, other issues, particularly piracy,
will likely make IPR protection contentious in a USIFTA. Even though the United
States acknowledges that Indonesian authorities have improved their IPR
enforcement, and elevating Indonesia's status off the priority watch-list and on to
the ordinary watch-list,1019 Business Software Alliance (BSA) still estimates that
counterfeited software is still high in Indonesia. It amounts to about 87 percent of
all software in Indonesia.1020 In the context of a FTA, the United States would
expect more vigorous enforcement from Indonesia. For that reason, it is important
for most developing countries, i.e. Indonesia to provide a better analysis on the
positive and negative impacts of the possible USIFTA.1021 In addition, Indonesia
must preserve the escape hatches (flexibilities) in the TRIPs Agreement, such as
provisions that enable access to high-technology products on inexpensive terms
when public health and welfare so require. In this respect, if Indonesia and other
developing countries win further concessions on TRIPS, one could envisage
converting the WTO TRIPs Council into a body whose purpose is to police a
ceiling for IP standards, rather than a minimum.
3.4. The Practical Impact of the Creator and Inventor Doctrine
This section will elaborate several tensions between the normative purposes
and practical impact of the fluencing of intellectual property rights in
Indonesia.1022 These incoherencies can be seen from practical impacts of the
On November 6, 2006 the USTR announced its decision to improve Indonesia's standing on
the Special 301 Watch-List after the completion of an out-of-cycle review.
1020 See: BSA, "Indonesia PC Software Piracy Rate Remains at 87%, available at: www.nsf.gov,
retrieved on 18 June, 2007. See also:”'87% Software Komputer di Indonesia Bajakan” DETIK, 29
March, 2006, retrieved on: 12 November 2006.
1021 In this respect, by considering the core elements and impacts of USIFTA, the Indonesian
Government should able to account the government expenditure that must be spent for the
extension terms of patent, the cost generated from the limitation of compulsory license, parallel
importation, data exclusivity, obstacles in access to information, knowledge, technology, medicine,
transfer of technology and so forth. Similar analysis should also be taken into consideration in the
area of copyright extension. As a matter of common sense, in this context, the Indonesian
government must be able to estimate the amount of money it should pay for the share of copyright
content in the country’s exports and imports. See: Matrix 2; See also: Notes 601-608. For further
information on the cost of intellectual property exploitation, see further: Richard A. Posner,
Transaction Costs and Antitrust Concerns in the Licensing of Intellectual Property, 4J.MARSHALL
REV.INTELL.PROP.L.325(2005),
available
at:
http://www.jmripl.com/Publications/Vol4/Issue3/posner.pdf; see also: Paul J. Heald, Transaction
Const
and
Patent
Reform,
available
at:
http://www.chtlj.org/sites/default/files/media/articles/v023/v023.i3.Heald.pdf; Paul J. Heald
and James C. Smith, The Problem of Social Cost in Genetically Modified Age, Law and Economics of
Intellectual Property Workshop, University of Michigan, 30 March 2006.
1022 The normative purposes refer to the Indonesian Government considerations that posit the
exclusive right as normative instrument to stimulate creativity, productivity, innovation,
technology transfer, and investment when the Indonesian intellectual property legislation
series were introduced. For example, the Indonesian Patent Act is aimed at creating a condusive
atmosphere in improving creativity, productivity, and transfer of technology. Specifically, the Act
is also functioned to accommodate advances in industry, investment and trade, and to provide
protection for investors as well as to upgrade intellectual property services to the public. See:
Consideration (b and c) of Indonesian Patent Law No.6 1989, No. 7 of 1992, No. 13 of 1997; and the
Preambule, paragraph (d) of Indonesian Patent Act. Unfortunately, due to the strong influence and
pressure of Western countries, i.e. the US corporations’ interest, the ideal goals of the Indonesian
1019
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implementation of the intellectual property regime. So far, developed countries
and the Indonesian government (the legislative and the executive) have
campaigned for the important role of intellectual property protection to benefit
developing countries, i.e. Indonesia. They argue that the protection of intellectual
property is essential to the successful operation of a system that promotes global
innovation, and thus benefitting all, including benefits Indonesian development.
This benefit can be achieved by (i) promoting the transfer of technology from
developed nations;1023 (ii) encouraging foreign direct investment (FDI) in
Indonesia; (iii) stimulating developed countries’ R&D concentrating on specific to
Indonesia; and (iv) strengthening the incentive for domestic innovation and
creativity.1024
The developed countries claim that only IP protection can promote research
into new uses of existing protected products to solve problems to developing
countries.1025 They also argue that the lack of laws protecting intellectual property
has a debilitating effect on indigenous invention and creativity within the
developing countries.1026 In addition, they contend that “pirate” activities foster a
continuing dependent "copycat" mentality in the developing countries, destroying
those nations' ability to sustain domestic innovation and escape their "lesser
developed" status.1027

Patent Act are never been realised. Thus, the purpose of the IP legislations is just a kind of
manipulation to introduce them because those purposes have no hard evidences.
1023 Developed nations argue that with adequate protection, many companies would be more willing
to locate production facilities in developing countries to take advantage of low labour costs or other
incentives offered by developing countries’ governments. Conversely, many companies that create
new technologies will not transfer those technologies to countries that do not protect intellectual
property. These companies will not risk losing either their proprietary information or future export
markets.
1024 Promoting invention, innovation and productivity is of genuine interest for the protection of
intellectual property. See: A series of copyright and patent legislation, such as: Indonesian
Copyright Act, (ICA) No.6/1982; ICA No.7/1987; ICA No 12/1997; ICA No.19/2002, and
Indonesian Patent Act (IPA) No.6/1989; IPA No.13/1997; IPA No.14/2001. See also: Note 635.
1025 Brenner–Beck gives an example. Merck, a large pharmaceutical company, developed the drug
Mectizan, which has successfully treated worm parasites in livestock. Merck scientists later
discovered that the drug was effective against the worm which causes river blindness in humans.
River blindness affects approximately 18 million people annually in the Third World. Without the
patent rights to the drug Merck would not have had either the resources or the incentive to conduct
the extensive research and clinical trials which led to the discovery that the drug could be used to
treat one of the most crippling illnesses affecting humans in the Third World. See: Brenner Beck,
2002, Note 935.
1026 The lack of intellectual property protection not only removes the incentive for domestic inventors
to innovate, but can actually lead to the emigration of the highly trained and educated segment of a
developing countries’ population. This "brain-drain" causes (1) a direct loss as skilled and educated
developing countries personnel emigrate, and (2) a secondary loss, as existing FDI and technology
transfer become less efficient in actually transferring vitally needed knowledge and resources to the
developing countries because of the absence of these personnel.
1027 The "pirating" of foreign literary, cultural, and academic works, sold at low prices, can destroy the
market for domestically produced works that embody local culture. In effect, local culture can be
overwhelmed by imports of cheap copies of foreign movies, books, videos, and music. The lack of
intellectual property protection can also result in extensive "piracy" of domestic works which
destroys the domestic innovator's incentive to produce, share his invention, and thereby build the
domestic infrastructure necessary for development.
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Unfortunately, there is no hard evidence as to the correlation between
strong IPR implementation and increased FDI, as well as improved creativity,
productivity, innovation, research and development (R&D) activities. Correa and
Maskus found that there is no significant correlation between stricter rules of
intellectual property and increased investment.1028 Even this policy has raised
more complex and dilemma problems in its implementation when faced with the
demands of most people to have more equitable access to optimising information
and technology for sustaining their life.
Since 1994, intellectual property protection has been embodied in the TRIPs
Agreement and now the Western countries, particularly the US, tend to introduce
TRIPs-Plus for exploiting their interests. Regrettably, TRIPs and other trade
agreements require all countries to implement very high minimum standards of
protection, irrespective of their level of development, or of a sector's potential
contribution to the realisation of human rights.1029 This one-size-fits-all approach is
damaging for both welfare and innovation.1030 It has shifted the balance too far
towards the private interests of corporate IP holders, and away from the users of
knowledge. Many of the damaging effects of international IP rules will be most
acutely felt in poor countries.
TRIPs and TRIPs-Plus will result in higher prices for knowledge-rich goods,
further excluding the poor from access to essential medicines,1031 seeds, computer
software, and educational materials.1032 In addition, the rules will exacerbate the
technological divide.1033 Further skewing R&D towards rich consumer markets
A recent World Bank publication on intellectual property and development shows that neither
strong IPR nor bilateral investments or free trade agreements automatically yield an increase in
technology transfer and foreign direct investment (FDI). The data proved that countries with weak
protection or enforcement of IPR like Brazil and China have been more successful in attracting FDI
than many developing countries that have made strong IPR central to their development strategy.
See: Correa, ‘Bilateral Investment Agreements: Agents of New Global Standards for the Protection
of Intellectual property Rights? (2004), GRAIN), at 3, avalaible at: www.grain.org; See also: Maskus,
Keith E., “The Role of Intellectual Property Rights in Encouraging Foreign Direct Investment and
Technology Transfer” (1998) 9 Duke Journal of Comparative and International Law, at 54; Carlos A.
Primo Braga and Carsten Fink, “The Economic Justification for the Grant of Intellectual Property
Rights: Patterns of Convergence and Conflict”, 72 Chi.Kent L. Rev. 1996-1997., at 454-457. See also
Note 630.
1029 For developing countries, due to weak human capital development and the low level of economic,
scientific and technological development, the TRIPs and now TRIPs-Plus rules may affect people's
access to medicines, seeds and educational materials, and the ability of poor countries to develop
and participate in global markets.
1030 Under the theory of Rawlsian Justice, the standardisation and harmonisation of IP laws based on
the principle of ‘one size fits all’, without taking into account social and economic inequalities can
be considered unjust. Drahos maintains that the US standard is the ‘standard that meets its own
economic needs and fits with its cultural and philosophical traditions’, but it is not an
international standard. See: Drahos, P. (2003) ‘Expanding Intellectual Property’s Empire; the Role
of FTAs’, available at: www.bilaterals.org/IMG/doc/Expanding_IP_Empire_-_Role_of_FTAs.doc
at 14. See also: James Boyle, 2004, A Manifesto on WIPO, Note 61.
1031 For example, the high price of HIV/AIDS medicines graphically illustrated the iniquitous effect
that patents can have. Higher prices also limit the ability of developing-country governments to
meet people's basic rights to food, health, and development.
1032 Indonesia is concerned about the costs of implementing TRIPs-Plus in pharmaceuticals and
educational materials.
1033 Nowadays, there is already a wide technological gap between rich and poor countries. TRIPs and
TRIPs-Plus will continue to exacerbate this divide by increasing the cost of knowledge-rich goods
1028
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rather than the basic needs of the poor, which impacts a massive 'market failure' in
R&D in medicines and agriculture.1034 Then, regarding economic development, the
rules will restrict the ability of Indonesia to innovate and participate effectively in
gobal markets.1035
3.4.1. Informational and Technological Development
Informational and technological works are important, not only for
improving creativity and productivity, but they also have an enormous effect in
extending life expectancy.1036 Therefore informational and technological
development is required to maintain the sustainability of collective life. After the
TRIPs Agreement, in measuring informational and technological development
many countries, particularly developed countries, tend to focus on the connection
between law and domestic rates of technological innovation and diffusion.1037 In
relation to developing countries, i.e. Indonesia, however, the focus has more often
than not been upon the relationship between law and the rate at which, and upon
which terms, Indonesia receives technological innovations produced in developed
countries. Indonesian patent systems are characterized by both an overwhelming
foreign domination of patent ownership and a low degree of patent use.1038
imported by developing countries. Royalties and licence fees paid by developing countries to
patent holders in the industrialised world have been climbing rapidly since the mid-1980s.
1034 Furthermore, Oxfam visualised the market failure and technological divide through unbalanced
investment in global R&D that tend to expand and intensify the markets of rich consumers rather
than at the basic needs of the poor. It maintains that less than 10 percent of global spending on
health research addresses 90 percent of the global disease burden. Similarly, a great deal of
agricultural research aims to improve the appearance and taste of produce for consumers in rich
markets, rather than to support the sustainable farming of staple foods such as sorghum and
cassava, on which many poor farmers depend. See: Oxfam, 2001, Intellectual Property and the
Knowledge Gap, Oxfam Policy Paper, in Anup Shah, 2007, ‘The WTO and Free Trade’, Global Issues,
July 2007, available at: http://www.globalissues.org/article/42/the-wto-and-free-trade.
1035 Supporters of TRIPs say that short-term welfare losses caused by higher prices will be offset by
longer-term benefits through increased innovation and technology transfer for poor countries. But
the lack of technological capacity means that foreign companies will capture most of the benefits of
stronger IP protection. Moreover, by restricting the scope for developing countries to imitate and
adapt new technologies, TRIPs will inhibit future innovation, development, and the ability of
countries to compete effectively in global markets. Many development economists criticised TRIPs
Agreement. See: Jagdish Baghwati, 2004, In Defense of Globalization, Oxford University Press, at 183185; Joseph Stiglitz, 2003, Globalization and Its Discontent, W.W. Norton.
1036 For example, informational and technological works play a significant role in maintaining health,
and guaranteeing the availability of life-saving drugs.
1037 Largely inspired by the passage of the TRIPs Agreement in 1994, a great deal of the legal
literature has tended to focus upon only one channel through which the diffusion of technology can
occur: imitation of technology that could potentially be protected by intellectual property rights.
However, in the post-TRIPs world, unauthorized imitation is becoming increasingly hazardous and
so the acquisition of technology through voluntary transfers will be of correspondingly greater
importance. Moreover, the demise of socialism and the effects of almost two decades of
deregulation and privatization have meant an increase in the relative amounts of technology under
the control of private rather than public actors. See: Kevin E. Davis, “Regulation of Technology
Tranfer to Developing Countries: The Relevance of Institutional Capacity, Law & Policy, Vol.27, No.1
January 2005, at 7.
1038 From 1989 to 1997, 98% of patents awarded in Indonesia went to foreigners. Foreigners held 97%
percent of Indonesian patents in 2001, and 96% in 2005. See: DGHAKI Statistic, available at:
http://www.dgip.go.id/ebscript/publicportal.cgi?.ucid=2714. This low degree of domestic
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The low level of informational and technological development in
Indonesia may threaten the sustainability of collective life. Hence, the government
must use all resources to produce and disseminate knowledge.1039 In Indonesia,
domestic invention is often limited to the capability to make incremental changes
to existing technology, or to adapt existing technologies to the unique conditions
in Indonesia. Few of these incremental changes would meet the developed world
patent standards of novelty or non-obviousness. Consequently, patent protection
does not provide any real benefit to the domestic inventor in Indonesia.
Additionally, the effect of strong patent protection on domestic innovation can
actually be a negative factor. Patents can block both the imitation and adaptation
of Western technology, as well as the accompanying building up of the local R&D
infrastructure achieved through the learning-by-doing process.1040
If under the TRIPs Agreement the right of freedom of access to
information1041 is difficult to access by most developing countries, so under the
TRIPs-Plus, the right of access to information is likely to be blocked. Without
access to essential information it is impossible to establish sustainable
development. This category of information can indeed be seen as a common good,
which must be distributed equally and according to the developmental needs of
the people.1042 For that reason, it is imperative that the Indonesian government
must allow its people to acces essential information and technology. The failure of
the government may restrict the Indonesian ability to fulfil its fundamental
intellectual products reflects the low level of informational and technological development in
Indonesia.
1039 The resources may include material and non-material resources, for example, the intellectual
property regime. In this respect, the government must create and use an appropriate intellectual
property to stimulate and to guarantee the availability of informational and technological works.
1040 From practical experiences, developing countries, including Indonesia, actually enjoyed direct
benefits, at least in the short term, from imitation or “piracy”. These free-rider benefits arise from:
(i) the increase of domestic consumers' welfare from the availability of lower price “copies,”; (ii) the
improvement of the nation’s infrastructure and human capital; (iii) the elimination of the drain on
the nation’s foreign exchange from royalty /licence payments or repatriation of profits by MNCs;
(iv) the development of a domestic entrepreneur ability, and (v) the ability to exploit new export
markets for the imitated products. We can also see other developed countries’ experiences using
imitation models to strengthen their technological capabilities. For example, the official tolerance of
imports of imitation in the Japanese economy during its early stages of growth seems to have
benefitted the economy with no long-term adverse effects. See: Tetsuro Nakaoka, ‘Science and
Technology in the History of Modern Japan: Imitation or Endegenous Creativity?, in Anouar Abdel
Malek, et.al (ed), 1982, Science and Technology in the Transformation of the World, the United Nations
University, Tokyo; See also: E. Sanidas, 2001, ‘The Successful Immitation of the Japanese Lean
Production System by American Firms: Impacts on American Economic Growth’ Faculty of
Commerce,
University
of
Wollongong,
available
at:
http://ro.uow.edu.au/cgi/viewcontent.cgi?article=1032&context=commwkpapers
1041 Principally, the freedom of access to information is a part of fundamental rights. Particularly if it
refers to the right of access to those categories of information that are needed to exercise other basic
human rights. See: Britz, J.J., “Access to Information: Ethical Guidelines for Meeting the
Challenges of the Information Age”, in Lester J. Pourciau, (ed.), Ethics and Electronic
Information in the Twenty –First Century, Purdue Research Foundation, Indiana, 1999, at.12.
1042 The right of access to essential information is specifically applicable to the South-North flow of
information. This is applicable to those cases where locally created information (such as medicinal
information) is exported to the North. It is argued, based on distributive justice, that people from
the South must retain a right of access to and use of this information. See: Drahos, P., A Philosophy of
Intellectual Property (1996).
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rights,1043 particularly concerning food, health and education. In this respect,
delaying the availability of generic medicines for more than 100 million poor
persons could be costly. Strict copyright protection for digital products for
educational purposes might curtail availability in schools and colleges. TripsPlus could also limit the flexibility of private breeders of rice seed, affecting
small farmers in Indonesia.1044
3.4.2. Biodiversity, Genetic Resources, Food, Agriculture, and Traditional
Knowledge
In economic terms, Indonesia’s biodiversity is extremely valuable. With its
diverse natural habitats, rich plant and animal resources and large numbers of
isolated islands, a large percentage of Indonesia's species are endemic. Although
Indonesia covers only 1.3 percent of the earth’s land surface1045, it has rich natural
resources (oil, iron, gold, tin, nickel) and biodiversity (terrestrial and marine)1046.
The government's ability to meet public health needs may be limited if Indonesia is unable to
make licensing compulsory, to permit parallel imports, or to grant local pharmaceutical firms
the right to conduct clinical trials on patented medicines. Illustrating the importance of these
issues to US firms, the Pharmaceutical Research and Manufacturers of America (PhRMA) has
petitioned the US government to withdraw Andean Trade Promotion and Drug Eradication
Act benefits for Peru and Ecuador because they have not enacted data on the exclusivity of
laws which is one of the main components of USFTA. See: M. Angeles Villareal, 2006,
“ANDEAN-U.S. Free Trade Agreement Negotiations”, CSR Report for Congress.
1044 Although Indonesia is not yet a signatory to the 1991 Convention of Union for the Protection
of New Varieties of Plants (UPOV), the Indonesias Law No.29, enacted in 2000, provides
similar protection for IPRs for new plant varieties. However, US FTAs require IPR protection
for plant breeds exceeding those mandated in the UPOV convention or Law No.29. TRIPs-Plus
invalidates some flexibility allowed in the UPOV convention and Indonesian law, such as seed
exchange among farmers, and the exemption for experimental breeding without the consent of
the patent holder. See: UPOV Convention for the Protection of New Varities of Plants of
December 2, 1961, as revised at Geneva, on November 10, 1972, on October 20, 1978, and on
March
19,
1991;
See:
UPOV
Convention,
Art.
15,
available
at:
http://www.upov.int/en/publications/conventions/1991/content.htm
1045 The Indonesian Archipelago covers an area from west to east of 4,500 km; from north to south
2,000 km; dry land amounts to 1.8 million sq.km. (Borneo 0.7, Sumatra 0.4, Java 0.1). It consists of
more than 17,000 islands; 3,000 islands are ihabited. The Indonesian population is 210,000,000,
which consist of 350-500 ethnic groups. See: Sangkot Marzuki, Biodiversity and Drug Discovery in
Indonesia, Eijkman Institute for Molecular Biology; See also: Indonesian Biodiversity, available at:
http://www.geocities.com/RainForest/4466/biodiver.htm.
1046 Biological Diversity is the "totality of genes, species and ecosystems in a region", and Indonesia is
recognised as a major world centre for biodiversity. Indonesian biodiversities include: 10 percent of
the world’s flowering plant species, 12 percent of the world’s mammal species, 16 percent of all
reptile and amphibian species, 17 percent of the world’s bird species, 25 percent or more of the
world’s fish species. Indonesia’s species-rich forests harbour the world’s greatest diversity of
palms, more than 400 species of dipterocarps (the most valuable commercial timber trees in
Southeast Asia) and an estimated 25,000 flowering plants as well as a rich and diverse fauna.
Indonesia ranks first in the world for species richness in mammals (515 species, 36 percent
endemic), first in swallowtail butterflies (121 species, 44 percent endemic), third in reptiles (600+
species), fourth in birds (1519 species, 28 percent endemic), fifth in amphibians (270 species) and
seventh in flowering plants. See: BAPPENAS, 1993, Indonesian Biodiversity, at i; available at:
http://www.geocities.com/RainForest/4466/biodiver.htm. See also: WRI, IUCN, et al. (1992),
Global Biodiversity Strategy: Guidelines for Action to Save, Study, and Use Earth's Biotic Wealth
Sustainably and Equitably, World Resources Institute (WRI), The World Conservation Union (IUCN),
United Nations Environment Programme (UNEP), at 2.
1043
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The BAPPENAS (National Development Planning Agency) has recognised that
Indonesia’s biodiversity is "the country’s greatest natural resource".1047 More than
6,000 species of plants and animals are utilised on a daily basis by Indonesian
citizens either harvested from the wild or cultivated. Seven thousand species of
marine and freshwater fish are the major sources of protein for the Indonesian
people.1048 The above description shows the importance of Indonesian biodiversity
in supporting the survival of people not only in Indonesia but also in maintaing
the balance and sustainability throughout the globe. In order to sustain our world,
we need a globally appropriate norm that creates and strengthens the unity and
sustainability of collective life.
Recently, many developed countries have tried to justify the granting of a
patent right to life forms, biodiversities, genetic resources and traditional
knowledge. This may spark some controversial issues. Under the TRIPs and now
Trips-Plus(i.e. USIFTA) regime, the granting of a patent will be simplified by
imposing the patentability of life forms, such as micro-organisms and genes,1049
which goes far beyond the standard provided by TRIPs.1050 The proliferation of
patents, especially in the field of genetics, has raised serious concerns with regard
to the access to and use of patents. In recent years, many patents have been
granted in genetics.1051 This regime is predicted to challenge the richness of
An estimated 40 million people are directly dependent on biodiversity for their subsistence.
Twelve million people live in and around forests and many more are dependent on coastal
resources. The sustainability of sectors such as forestry, agriculture and fisheries, health care,
science, industry and tourism depend directly and indirectly on the diversity of natural ecosystems
and the environmental functions they protect. See: BAPPENAS (1993). Biodiversity Action Plan for
Indonesia, Ministry of National Development Planning/National Development Planning Agency,
Jakarta, at 3
1048 Agriculture, together with fisheries, is the mainstay of the nation’s subsistence economy.
Numerous wild plants and animals are harvested for domestic or commercial consumption such as
food, handicrafts, medicines, and building materials. BAPPENAS (1993), Ibid.
1049 To comply with the TRIPs Agreement, Indonesia has provided patent protection for
microorganisms. Under the IPA 2001, Art. 7(d)(1), microorganisms are defined as tiny (small-sized
living creatures, which cannot be clearly seen in plain view, but only under a microscope, like
amoebae, fungus, viruses, and bacteria. However, in the absence of further references, Article 7 (d)
1 of the Indonesian Patent Act may be interpreted so that human beings, animals, and plants can
also be patented. In addition, parts of human beings, such as human genes, human genetic
sequences, human stem cells, and other biological processes can all be patented. Thus, in essence,
the Indonesian IP laws have adopted the US legal possibility of “everthing under the sun is
patentable”, which makes it as liberal as most developed countries. See: Elucidation of Article 7,
point d. 1 of the IPA 2001; Diamond v Chakrabarty 447 U.S. 303 (1980); See also: Antons, 2000, at 144.
1050 Although the current Indonesian Patent Act is in line with similar Acts in developed countries,
the proposed USIFTA may require Indonesia to provide for the patentability of wider
microorganisms, such as viruses, and animal and plant cells. This is because bilateral trade
agreements such as the Free Trade Area of the Americas (FTAA) are also commonly used to ratchet
up national IP standards to even higher levels than those required by TRIPS. All these rules will
affect the lives of billions of people. See: Grubb, P.W., 2004, ‘Patents for chemicals, pharmaceuticals
and biotechnology’, in Fundamentals of Global Law, Practice and Strategy, 4th ed., Oxford, at 248.
1051 For example, up to the end of 2004, the European Patent Office granted 2,913 patents containing
the term ‘nucleic acid’ in the claims, and 549 of these were granted in 2004 alone. The omnipresence
of genetic patents has raised serious concerns about access to and use of genome-related inventions,
as the expansion of genetic patents might result in a patent thicket and generate an anti-commons
effect. See: Van Overwalle, G., Van Zimmeren, E., Verbeure, & Matthijs, G., 'Models for facilitating
access to patents on genetic inventions', 7 Nature Review Genetics, February 2006, 143-148. See also:
1047
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Indonesia’s biodiversity and genetic resources because of the lack of requirements
for granting patents on genetic resources, such as the disclosure of the country of
origin, prior informed consent, and a fair benefit-sharing mechanism, as mandated
by the Convention on Biodiversity (CBD).
Representatives of NGOs are equally sceptical about the patentability of life
forms.1052 This type of patent can have a serious impact on the conservation of
biodiversity because of several possible reasons: (i) privatisation and
monopolisation of the ownership of biodiversity and related traditional
knowledge; (ii) the negation of the innovation of a traditional community; (iii) the
possibility of bio-piracy and misappropriation;1053 and (iv) the acceleration of
biodiversity erosion. 1054 In Indonesia, the crisis of diversity in agriculture is very
serious.1055 The Indonesian Ministry of the Environment, for example, noted that
the use of hybrid varieties (or varietas benih unggul) in Indonesia has led to the
destruction of biodiversity. According to the Indonesian Ministry of the
Environment, in the last 20 years the use of unggul rice seeds has led to the
extinction of around 1,500 local varieties of rice.1056 Some environmental and
agricultural commentators maintain that the unggul rice seeds that has been
Van Zimmeren, E., Verbeure, Matthijs, G., & Van Overwalle, G., ‘A Clearinghouse for Diagnostic
Testing: the Solution to Ensure Access to and Use of Patented Genetic Inventions?’, Bulletin of the
World Health Organization, 2006, 352-359; Van Zimmeren, E., Verbeure, Matthijs, G., & Van
Overwalle, G., 2006, ‘Patent pools and diagnostic testing’, 24 Trends in Biotechnology (71B), Vol. 3,
March 2006.
1052 The race for patent genes, cells, DNA sequences and other naturally occurring life forms has
blurred the crucial distinction between discoveries and basic scientific information, which should
be freely exchanged, and truly invented products or processes meriting patent protection. In 2001,
more than 189 NGOs demanded the following: (i) to respect the right of developing countries to
determine the need for appropriate sui generis laws that effectively protect community and farmers’
rights, and promote agricultural diversity and sustainability; (ii) to refuse the patenting of living
organisms, and further ensure that the provisions of Article 27.3(b) of TRIPs are consistent with the
CBD provisions on national sovereignty, prior-informed consent and benefit sharing, with regard
to access to genetic resources and traditional knowledge; and (iii) to restrict or ban intellectual
property rights on plant genetic resources for food and agriculture within the multilateral system,
in the interests of long-term food security and to prevent biopiracy. See: Martin Khor and Cecilia
Oh,
“Re-Thinking
TRIPs
in
the
WTO”,
Third
World
Network,
available
at:
http://www.twnside.org.sg/title/joint5.htm
1053 Shiva split the piracy and misappropriation into three levels: (i) resource piracy; (ii) intellectual
and cultural piracy; (iii) economic piracy. See: Vandana Shiva, “Intellectual Property Rights”, In
http://www.psrast.org/vashipr.htm
1054 Fowler et.al examine the increasingly mechanized forms of agricultural production that have
destroyed complex environmental interrelationships. They demonstrate the rise of genetic
technology and the politics of genetic resource control. They argue that the arrival of the green
revolution and new forms of biotechnology may lead to a new wave of genetic erosion. See: Fowler,
Cary and Pat Mooney, Shattering: Food, politics and the loss of genetic diversity. Tucson, AZ: University
of Arizona Press, 1990.
1055 In this case, Japanese corporations have patented several Indonesian traditional formulas, genetic
resources and biological diversities without sharing the benefits. For example, Japanese
Corporations have patented at least 37 kinds of Indonesian plants and traditional knowledge which
are registered by the European Patent Office. See: European Patent Office, at:
http://eatespacenet.com. In addition, the process of making batik and some theraphical methods
from rottan have been patented in foreign countries. See also: Agus Sardjono, 2004, at 43; Jhamtani
and Hanim 2002
1056 Jhamtani, H and L. Hanim (2002) Globalisasi and Monopoli Ilmu Pengetahuan (Globalization and
Monopoly of Knowledge), INFID, KONPHALINDO, and IGJ, Jakarta, at 54.
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sparked and campaigned under green revolution damage farmers. Culturally,
farmers do not only suffer from lost opportuniy to preserve and develop local rice,
but also other local non-rice commodities, such as corn, cassava and so forth.1057
The extinction of traditional and local varieties is likely to be followed by
the extinction of the knowledge related thereto.1058 In addition, patents on plant
varieties and plant breeders encourage the privatisation of genetic resources. This,
as a result, leaves little room for farmers to acquire such resources.1059 This
contradicts the spirit of the CBD that recognises every state’s sovereign right to the
genetic resources within its jurisdiction. The patentability of life forms, including
the protection of plant varieties, violates the rights of farmers, particularly their
rights to exchange seeds in their community. In addition, the efforts to ‘harmonise’
the patent regime as an instrument to exploit biodiversity and traditional
knowledge are likely to meet serious obstacles in the light of the fact that Indonesia
is one of the countries which has embraced legal pluralism.1060
In the context of plant varieties, through the UPOV Convention,1061 Plant
Breeders' Rights (PBR) is promoted as the most favourable form of adoption under
the sui generis option for developing nations.1062 For Indonesians, rights over the
For example, most communities in Eastern Part of Indonesia, such as Nusa Tenggara, Malucu,
Papua, consume sago, cassava, particularly talas, taro (Colocasia Sp), Senthe (Alocasia Sp), suweg
(Amorphophallus campanulatus), and uwi-uwian (Dioscorea Sp), singkong, cassava (Manihot Sp),
ganyong (Canna edulis), garut (Marantha arundinacea), ubi jalar (Ipomoea batatas), and kentang,
potatoes (Solanum tuberosum). After green revolution, the unggul rice seeds replace the non-rice
culture of those communities. See: Rahardi, F., “Kultur Beras yang Memiskinkan” (Destructed Rice
Culture), KOMPAS, 24 February 2007, available at http://www.kompas.com/kompascetak/0702/24/opini/3332889.htm, retrieved on 25 February 2007; Lely Pelitasari S., 2007
‘Argumentasi Impor Beras’ (Argumentation for Importing Rice), REPUBLIKA, 21 February 2007,
available at: http://republika.co.id/koran_detail.asp?id=283435&kat_id=16&kat_id1=&kat_id2=,
retrieved on 22 February 2007; Erizal Jamal, “Beras dan Jebakan Kepentingan Jangka Pendek” (Rice
and and Trap of Short Term Interest), REPUBLIKA, 28 February 2007, available at:
http://www.republika.co.id/koran_detail.asp?id=284347&kat_id=16&kat_id1=&kat_id2=,
retrieved on 29 Feberuary 2007.
1058 Jhamtani and Hanim (2002: 55).
1059 See: Kloppenburg, Jr., Jack. 1988. First the seed: The political economy of plant biotechnology.
Cambridge, UK: Cambridge University Press. (Through elaborating a broad history of changes in
plant breeding and the seed industry, Kloppenburg examines the economic, social and political
aspects of plant improvement. He further provides clear illustration on how seeds became an
integral part of the capitalist market system).
1060 Indonesia is categorised as a country with a mixed legal system. It recognises various legal
systems, such as the Civil Law System, the Syariah Law System, and the Customary Law System.
Regarding Customary Law, there are various existing adat laws. Van Vollenhoven divided the
Indonesian Adat Law System into 19 regions of adat laws. Every Adat law system has unique
characteristics. They have internal regulations to guide their people in appreciating, managing and
optimising common (Adat) ownership (public goods).
1061 This convention represents a Western devised form of plant variety protection, other than
patenting. UPOV is a monopoly system that embodies the philosophy of the industrialised north
who want to protect the interests of corporate biotechnology and powerful seed companies.
Therefore, it is not surprisingly that this convention is seen as one of the legal instruments to
encourage foreign breeders to develop, sell, import and propagate their new plant varieties in
developing countries. See: Verma, S.K., “TRIPs and Plant Variety Protection in Developing
Countries” (1995) 17 EIPR, at 281-289.
1062 Developing countries heavily rely on domestic agricultural production, which makes IPRs like
patents and plant breeders’ rights an important issue. Plant breeders’ rights are applied in the case
of the development of new plant varieties through conventional methods and they are a kind of sui
1057
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control and commercialization of plant varieties is a central issue,1063 because it is
the greatest commercial pressure and potential threat.1064 In 1991, the revised
UPOV Convention sparked a controversial issue.1065 Although Indonesia is not
yet a signatory to the 1991 UPOV Convention, in 2000 the Indonesian
government already introduced the Indonesia Plant Varieties Act No. 29/2000
(IPVA 2000) to provide similar protection for IPRs for new plant varieties. So
the IPVA 2000 is similar to the 1991 UPOV Convention. Thus, either the IPVA
2000 or the UPOV convention was deemed to be unpromising solution for
protecting Indonesian indigenous peoples’ rights.1066 This is because the possible
impacts of the IPVA 2000 and the 1991 UPOV may cause concern among many

generis protection which does not include re-using of the seed and further research on the basis of
the developed variety. Three criteria have to be fulfilled in order to obtain a 15-20 year protection:
(i) the variety has to be distinct; (ii) uniform and (iii) must keep its characteristics upon
reproduction. See: Watal, J., 1999, ‘Introducing Product Patents in the Indian Pharmaceutical Sector:
Implications for Prices and Welfare’, World Competition.
1063 Kristin Dawkins of the Minneapolis-based Institute for Agriculture and Trade Policy commented
that “the TRIPs requirements for an 'effective' system of intellectual property protection for plant
varieties could violate Farmers' Rights to save, exchange, re-use and sell seed from their own
harvests. This, in turn, would constitute a direct violation of Article 1 of the Covenant on Economic,
Social and Cultural Rights, which stipulates that "In no case may a people be deprived of its own
means of subsistence”. For example, already in the United States, the Monsanto Company (recently
acquired by Pharmacia, Inc.) has employed Pinkerton detectives to find and prosecute farmers who
are harvesting seed from its patented crops. If replicated throughout the world, such enforcement
of intellectual property rights would violate the human rights of hundreds of millions of farming
families who depend on recycling seed for survival.” See: Institute for Agriculture and Trade Policy,
USA,
Commision
of
Human
Rights,
17
August
2000,
in
http://www.gene.ch/genet/2000/Aug/msg00028.html;
See
also:
E/CN.4/Sub.2/2000/7,
COMMISSION ON HUMAN RIGHTS, Sub-Commission on the Promotion and Protection of
Human Rights.
1064 Vandana Shiva indicated that the expansion of monocultures through the spread of biotechnology
and agricultural movements such as the Green Revolution, under IPR –patent- regime, has more to
do with politics and power than with enriching and enhancing systems of biological production.
See: Shiva, Vandana. 1993. Monocultures of the mind. Malaysia: Third World Network.
1065 It relates to clauses severely restricting farmers’ rights by removing all rights for them to save
seed for sowing for the following year, as well as removing researchers’ rights to save the seed of
new protected varieties. The protected variety may still be used as an initial source of variation for
the creation of new varieties, but such new varieties cannot be marketed or sold without the holder
of plant breeders ‘rights’ allowing it.
1066 Some Indonesian farmers have been prosecuted at the behest of a seed marketing company for
breeding their own seeds instead of purchasing them from the company. Although the cases did
not involve genetically modified seeds or seed multinationals, they have some disturbing
implications. In early 2005, without too much media and public scrutiny, Indonesian farmers were
issued with a warning by a seed company: ‘Do not be too creative, do not breed your own seed, or
you will be prosecuted.’ This warning was delivered with through the prosecution of several
farmers who tried to breed their own corn seed in Nganjuk and Kediri Regencies, East Java. One of
those farmers was Tukirin, a 53-year-old corn famer in Nganjuk, Kediri Regency. He was punished
with a suspended prison sentence and was ordered not to plant his own corn seeds for one year.
See: Case Documentation: Indonesian Farmers Prosecuted for Breeding Their Own Seeds. Asian
Farmers.Org., 20 October 2006, available at: http://asianfarmers.org/?p=208; See also: “Penjara
Bagi Petani Kreatif”, (Jail for Creative Farmer), TEMPO-interaktif, 28 August 2005, available at:
http://www.tempointeraktif.com/hg/nusa/jawamadura/2005/08/28/brk,2005082865842,id.html
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farmers.1067 In addition, only a few states are willing to impose the costs and
inefficiencies of monopolies and privatisation1068 for the rights of minority
populations.
Generally, most of the above controversial issues are caused by the
ambivalence between patent law and life forms (i.e. biodiversity, genetic
resources) and traditional knowledge protection. The problem emanates from
criteria for: (i) the patentability of inventions and the nature of life forms, or
biodiversity; (ii) the procedure for patenting the invention and life forms,
biodiversity (utilisation and protection) and so forth. Consequently, those
ambivalences give rise to opportunities for parties (i.e. a few gigantic corporations)
to use the IP regime, i.e. patents in exploiting natural –biological- resources.
Therefore, the failure of the Indonesian government to create a suitable patent
regime may threaten the richness and diversity of Indonesia’s natural –biologicalresources, i.e. biodiversity and genetic resources.1069
In order to anticipate the above problem, for example regarding plant
variety issues, Indonesia may use a sui-generis option offered by the TRIPs
Agreement.1070 To optimise this option, Indonesia and any TRIPs member can
propose collective rights.1071 It can be a strong candidate for a sui generis system for
agricutural biodiversity and medicinal plant biodiversity. Building such an
alternative is essential to prevent biodiversity and knowledge monopolisation by

After it ratified the WTO’s TRIPs Agreement, Indonesia implemented two laws that would make
Tukirin-style prosecution possible: Law No. 29/2000 on plant variety protection and Law No.
14/2001 on patents as mentioned above. The first is based on the 1991 UPOV and the government
treats this as the sui generis system for plant variety protection as mandated by the TRIPs
Agreement. The second is based on the TRIPs Agreement, including a full translation of its
controversial Article 27.3(b). Both will provide maximum intellectual property protection to
companies and ‘intellectual’ plant breeders, at the expense of farmers’ rights over seeds. If Tukirin’s
case had been based on Law No. 29/2000, the court would have given him an even more severe
sentence. Third, in the future, farmers may have to face pressure from giant seed multinationals
such as Monsanto or Syngenta.
1068 Privatization and compensation through intellectual property law will threaten the needed
conservation of genetic materials which is necessary for the world’s future food supply. Therefore,
it is relevant to develop a system of farmers’ rights which acknowledge our common heritage and
which would support farmers in their efforts to conserve crop genetic resources. See: Brush,
Stephen B. 1996. “Is common heritage outmoded?” In Valuing Local Knowledge: Indigenous people and
intellectual property rights. Washington, DC: Island Press.
1069 Indonesia is an archipelagic nation of some 17,000 islands containing great forests and
mountainous areas as well as extensive coastal and marine areas. On a global scale, Indonesia
contains 10% of the world’s rainforests, forests ranked second in terms of size after Brazil and
covering some 100-110 million hectares (World Bank 1994). The biological diversity of these forests
and other terrestrial ecosystems is astonishing. Indonesia has extensive territorial waters, and the
richness and variety of these coastal and marine habitats further add to the country’s biodiversity.
For instance, "the extensive reef systems in the deep clear seas off Sulawesi and Maluku are among
the world’s richest in species of corals, fishes and other reef organisms". See: Albar, I. (1999),
Indonesian Biodiversity; See also: World Bank (1994). Indonesia: Environment and Development, A World
Bank country study, Washington D.C., International Bank for Reconstruction and Development.
1070 This option gives TRIPs member countries the option of formulating their own sui generis regime
for plants as an alternative to patent protection.
1071 It is realised that the legal recognition of biodiversity knowledge systems as ‘common property’
owned by the communities concerned may also spark controversial issues, because it does not
match the IP system.
1067
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an unbalanced mechanistic, non-innovative,1072 rigid and strict implementation of
TRIPs or in response to Special 301 threats from the US, i.e. USIFTA. If Indonesia
does not evolve its own sui generis system centred on the community intellectual
rights of farmers, a rights regime will be created to protect the rights of the seed
industry but will offer no protection for the rights of farmers. This, in turn, will
allow a free flow of agricultural biodiversity based on centuries of breeding by
Indonesian farmers, while the farmers themselves will have to pay royalties to the
seed industry for the varieties derived from their varieties. Relevant to the above
alternative, in order to find more success in protecting plant varieties, indigenous
leaders and their allies may broaden the international legal concept of farmers’
rights.1073
Regarding biological -genetic- resources and public health protection,
Drahos offers the principle of self-ownership1074 and informed consent1075 as legal
instruments to protect them. The two principles will provide equitable control over
individuals and communities to use information about themselves. Drahos argues
that the principle of self-ownership could be a useful instrument to protect
individuals and communities in the two transformative technologies of this age,
biotechnology and digital technology, that allow easy access to and the
manipulation of the information about oneself.1076 This principle is based on the
Roman concept of dominium that tends to be more instrumentalist and provides a
pragmatic conception of property. Therefore, a state that affiliates itself with the
Roman legal system, in other words a civil law system, including Indonesia, might
allow the courts to recognise the principle of self-ownership for certain purposes,
particularly in protecting the dignity of people.
Relevant to the above idea, the Indonesian government may optimise the
informed consent norm in protecting biological resources. This is possible because
Indonesia, through the Indonesian Patent Act and the Indonesan Health Act1077
and implementing regulations,1078 governs informed consent as a basic legal
framework to protect any citizen, during any treatment, who gives body material,
that his/her biological material is used for scientific research (further use) and
forms the basis of a new drug or therapy for which patent protection is requested

See: Vandana Shiva, “Intellectual Property Rights”, In http://www.psrast.org/vashipr.htm
See: Brush, Stephen B., 1994, “A non-market approach to protecting biological resources.” In
Thomas C. Greaves, ed. Intellectual property rights for indigenous peoples: A sourcebook. Oklahoma
City, OK: Society for Applied Anthropology, at 131-43.
1074 See: Drahos, P., “Capitalism, Efficiency and Self-Ownership”, 28 Austl. J. Leg. Phil. 2003, at 215
1075 Prior informed consent in the context of genetic resources is defined by the International Union
for Conservation of Nature and Natural Resources’ (IUCN) guide to the CBD as “consent of the
contracting party which is the genetic resource provider, based on full and complete information
provided by the potential genetic resource user prior to consent for access being granted”. See:
Glowka, L.F., Burhenne-Guilmin, et al., A guide to the Convention 011 Biological Diversity, Gland,
Switzerland, 1994, IUCN.
1076 See: Drahos, P., “Capitalism, Efficiency and Self-Ownership”, 28 Austl. J. Leg. Phil. 2003, at 215
1077 The Indonesian Health Act, No. 23/1992, Art. 69.
1078 Implementating Regulation, PP No. 39/1995 regulates the legal relationships, rights and
obligations of researchers and their institutions, including the obligation of informed consent (arts.
5, 6, 7, 8, 10), authority and ownership (Art. 16), as well as the legal consequences (arts. 14 and 19)
of research and development activities in the health sector.
1072
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and granted.1079 Besides the right of informed consent in the field of health and
genetics, it is also argued that a similar right has to be respected in adapting patent
law to fit the needs of indigenous peoples within the framework of bioprospecting.1080
Furthermore, an invention based on the use of elements of human origin,
having been retrieved without respecting the principle of consent, will not fulfil
ethical requirements.1081 This is because the human body should not be
commercialised. This concept stems from human dignity and morality as well as
the principle of the non-commercialisation of the human body.1082 In addition, it
will contradict the principle of the free and informed consent of the donor.1083
Therefore, informed consent is required in any research1084 on the basis of the right
to dignity and integrity.1085 This is also required for any unforeseen potential
further uses, including commercial uses, of the research results, data or biological
materials.1086 In Indonesia, the Indonesian 1945 Constitution1087 and the Indonesian
See: The Indonesian Paten Act and the Indonesian Public Health Act. Compare with: the European
Union regulation on this issue. For example, under recital 26 of the EU Biotechnology Directive,
which also attempts to embed the general principle of the free and informed consent of the donor
of body material as proclaimed in article 22 of the Convention on Human Rights and Biomedicine
of 1997, in the context of biotech-patenting. See also: Article 22 (Disposal of a Removed Part of the
Human Body): “When in the course of an intervention any part of a human body is removed, it
may be stored and used for a purpose other than that for which it was removed, only if this is done
in conformity with appropriate information and consent procedures.”
1080 General Comment on article 15 (1) (c) of the Covenant (General Comment No. 17), UNITED
NATIONS, Economic and Social Council, Committee on Economic Social and Cultural Rights,
Geneva, 7-25 November 2005, at 8, par. 32 (E/C.12/GC/17 12 January 2006). See: www_unhchr.ch,
Retrieved on 8 February 2007).
1081 The right of informed consent is introduced in respect of the rights of donors of human biological
material, and the rights of third parties, more in particular traditional knowledge holders. See:
European Group on Ethics in Science and New Technologies (EGE), Opinion No. 8, Ethical aspects
of patenting inventions Involving elements of human origin.
25/09/1996. (see:
http://europa/eu.int/comm/european_group_ethics/gaieb/en/opinion8.pdf, Retrieved on: 18
December 2006).
1082 The prohibition of making profits from the human body and its elements is based on Article 3 of
the Charter of Fundamental Rights, which is grounded on the principle of non- commercialisation
of the human body. See: Opinion of the European Group on Ethics in Science and New
Technologies to the European Commission, “Ethical Aspect of Patenting Inventions Involving
Human
Stem
Cells”
7
May
2002,
available
at:
http://ec.europa.eu/european_group_ethics/docs/avis16_en.pdf
1083 See: Article 3 of the Charter of Fundamental Rights and the Recital 26 of the 1998 EU Patent
Directive stating “Whereas if an invention is based on biological material of human origin or if it
uses such material, where a patent application is filed, the person from whose body the material is
taken must have had an opportunity of expressing free and informed consent thereto, in
accordance with national law”.
1084 See: article 14.1 of the Proposal and the Protocol: “No research on a person may be carried out
without the informed, free, express, specific and documented consent of the person”.
1085 See: Article 1 of the Proposal and the Protocol: "Parties shall protect the dignity and identity of all
human beings and guarantee everyone, without discrimination, respect for their integrity and other
rights and fundamental freedoms with regard to any research involving interventions on human
beings in the field of biomedicine" For more. see TROVET, C., "New European guidelines for the
use of stored human biological materials in biomedical research", 2004 Journal of Medical Ethics,
99-103.
1086 See Article 15.2.vi of the Proposal and article 13.2.vii of the Protocol. Article 3.2.vii of the Protocol
stipulates: “2. The information [for research participants] shall cover the purpose, the overall plan
1079
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Health Laws1088 regulate the informed consent requirement in the framework of
scientific research in the health sector.1089
In order to expand public goods and public access to food and medicine, the
government should also devote attention to traditional knowledge.1090 It is a fact
that traditional knowledge contributes not only to commercial assets1091 but also to
public health sources, i.e. supporting and maintaining the survival of collective life
from generation to generation. Unfortunately, although most Indonesians rely on
traditional knowledge (i.e. traditional medicine,1092 treatment and herbal

and the possible risks and benefits of the research project, and include the opinion of the ethics
committee. Before being asked to consent to participate in a research project, the persons concerned
shall be specifically informed, according to the nature and purpose of the research”. Additionally,
recital 26 of Directive 98/44/C of the European Parliament and of the Council of 6 July 1998 on the legal
protections. Article 1 of biotechnological inventions states that whereas if an invention is based on
biological material of human origin or if it uses such material, where a patent application is filed,
the person from whose body the material is taken must have had an opportunity of expressing free
and informed consent thereto, in accordance with national law”.
1087 The 1945 Constitution, Art.28 on the protection of fundamental rights.
1088 The Indonesian Health Act, Law No. 23/1992, Art. 69, and PP No. 39/1995, Arts. 5, 6, 7, 8, 10.
1089 Council of Europe, Steering Committee on Bioethics, Proposal for an instrument on the use of
archived human biological materials in biomedical research, Strasbourg, 17 OCJober 2002
(CDBI/INF(2002)5)
(see
http://www.coe.int/T/E/Legal_Affairs/Legal_cooperation/Bioethics/Activities/Biomedical_rese
arch/CDBI-INF%282002%295E.pdf. See also: Draft Additional Protocol to the Convention on
Human Rights and Biomedicine Concerning Biomedical Research, Strasbourg, 23 January 2005,
http://www.bioetica.ops-oms.org/E/docs/draft.pdf
1090 The term traditional knowledge is most often used to refer to knowledge, innovations, and
practices relevant to the preservation of biological diversity, pursuant to the Convention on
Biological Diversity, which may include knowledge concerning agricultural and medicinal
techniques as well as forms of animal and landscape management. See: Convention on Biological
Diversity
(CBD),
5
June
1992,
31
I.L.M.
818
(1993),
available
at:
http://www.biodiv.org/convention/articles.asp Retrieved on: 18 September, 2005.
1091 For commercial assets, on a world scale, plant medicines contribute billions of dollars. In 1994
China exported US$ 2 billion of plant drugs. Germany imports around $100 million of plant drugs.
(See: D. Lange in Plant Talk 4:11 (1996)). This boom in local use and export trade is depleting many
species in the wild, bringing some to the edge of extinction. Few are cultivated; 80% of the species
used in China and 95% of those in India are collected from the wild. Data on threatened species are
rare but national studies show that 120 medicinal plants are rare or endangered in India, at least 77
in China and 75 in Morocco. See: PLAN TLAK, available at: http://www.planttalk.org/index.html. Indonesia, as the world's richest biodiversity, has a plant depository with over
25,000 flowering plants as well as rich and diverse fauna. At least thousands of plant varieties have
been recorded as unique to this country. See: BAPPENAS, 1993, Indonesian Biodiversity, at i;
available at: http://www.geocities.com/RainForest/4466/biodiver.htm. See also: WRI, IUCN, et al.
(1992), Global Biodiversity Strategy: Guidelines for Action to Save, Study, and Use Earth's Biotic Wealth
Sustainably and Equitably, World Resources Institute (WRI), The World Conservation Union (IUCN),
United Nations Environment Programme (UNEP), at 2.
1092 It is predicted that the use of traditional medicine in developing countries is will increase. This is
because populations are increasing. Aginam said that “in Developing Countries, up to 80% of the
population relies on traditional medicine to meet its health-care needs. Such medicine is not only
affordable, but it is also widely available and trusted”. See: Obijiofor Aginam, From the Core to the
Peripheries: Multilateral Governance of Malaria in a Multi-Cultural World, 3 CHI. J.INT’L L. 87, 90–91
(2002). Therefore, governments should encourage indigenous forms of medicine by reviving
traditional cultures rather than relying on imported drugs.
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medicine),1093 the modern Indonesian Patent Act fails to accommodate them.
Surprisingly, the Indonesian government regulates traditional knowledge in
relation to traditional medicine under the Indonesian Health Act No.23/1992 (IHA
1992).1094 Unfortunately, the IHA 1997 suffers from the implementing regulation
concerning the protection of traditional medicine and treatment. In the past, the
lack of implementing regulations has given rise to difficulties among law
authorities when enforcing the laws. To solve the legal vacuum in this area, it is
important to use and to empower ethic and common law or Adat law as
instruments of protection for traditional knowledge. The ethical rules,1095 or codes
of conduct, which stemmed from common law or Adat law can be constructed as
ultimate guides1096 to optimise traditional knowledge including agricultural and
medicinal techniques. At a practical level, these ultimate guides can be embodied
in contracts for optimizing traditional knowledge for public interest.
3.4.3. Public Health: Access to Essential Medicines
Public health is one of the essential sectors that is affected by the
implementation of the TRIPs. This is particularly true given that most of the TRIPs
Agreement contains provisions that restrict access to cheap medicines. Disturbing
This is understandable because, according to the World Health Organisation, for healthcare, more
than 80 % of the world population use herbal medicine, which is inseparable from traditional
medicine and traditional knowledge. Herbal medicine is a major component in all indigenous
peoples’ traditional medicine and a common element in Ayurvedic, homeopathic, naturopathic,
traditional oriental, Native American Indian medicine, Chinese medicine, Indonesian medicine and
so forth. Of the 119 plant-derived pharmaceutical drugs, as many as 74 percent are used in the
same way as the plants were used by natives. Plants gathered from locations such as the rain
forests are being studied and modified for medicinal values by various pharmaceutical companies.
Two of the largest users of medicinal plants are China and India. Traditional Chinese Medicine
(TCM) uses over 5000 plant species; India uses some 7000. In China, sales of traditional medicines
have more than doubled in the last five years, while India's booming export trade in medicinal
plants has risen almost three-fold during the last decade. In 1990, Chinese doctors used 700,000 tons
of plant material. China has around 250,000 doctors trained in traditional medicine, India 460,000.
All use plant drugs. See:”Plant in Traditional and Herbal medicine”, PLAN TALK ONLINE, available at:
http://www.plant-talk.org/Pages/Pfacts10.html
1094 See: Law No. 23/1992 concerning Health, Art. 47.
1095 The moral and ethical foundations of our relationship to the natural world and with one another
require public resources, including biodiversity, and herbal medicine, to be conserved. This is
important, because the extinction of biodiversity, herbal medicine including traditional and local
varieties is likely to be followed by the extinction of the knowledge related to it. Therefore, it is
relevant to develop a new theory or theories of ethics and of international distributive justice to
encompass the distribution of goods, opportunities and other resources between humans and nonhuman elements of nature. See: Yamin, F. 1995. “Biodiversity, Ethics and International Law”,
International Affairs 71(3): 529-46.
1096 For constructing these guides, it is relevant to refer to Posey and Dutfield’s work that proposes a
comprehensive resource guide to the issues that surround the use of intellectual property rights, i.e.
traditional knowledge, including providing compensation for indigenous people. The guide starts
out with what might seem to be simplistic treatments of questions such as: Who visits communities
and what are they seeking? What happens to traditional knowledge and resources?, and Who
benefits from traditional resources? Posey and Dutfield also provide an outstanding appendix that
contains the names of people and organizations that are actively involved in these issues including
email links, worldwide web addresses and an extensive annotated bibliography. See: Posey, Darrell
A. and Graham Dutfield. 1996. Beyond intellectual property: Toward traditional resource rights for
indigenous peoples and local communities. Ottawa, Canada: International Development Research
Center.
1093
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examples of the effects of patents on the price of medicines include: (i) the prices of
branded, patented products are often far higher than the prices of similar
medicines produced by alternative or generic sources;1097 (ii) in countries where
alternative or generic medicines are available, the price of a branded product
usually falls as a result of the competition it faces from low-priced alternatives;1098
(iii) pharmaceutical companies enjoy effective monopolies on their products,
protected and maintained by patent rights, which allows them to determine the
price of medicines.1099
In the pre-TRIPs era, drug prices were cheap because the government could
import the raw materials from foreign countries. At that time, by virtue of Art.21
of the IPA 1989, the Indonesian government adopted the policy of allowing the
importation of copied products in order to maintain the availability of generic
medicines, which were widely used in public hospitals and government clinics in
Indonesia. This policy has had a significant impact in helping the public to access
affordable essential medicine1100 and to ensure that domestic pharmaceutical
companies survive.1101 Even though parallel imports were limited to certain

For example, the Indian generic producer, Cipla, is able to offer its AIDS combination medicines
for US$150-300 per year per patient, compared to the US$10,000-15,000 being changed by the
MNCs. See: Cecilia Oh, “Patent and Medicines: The WTO Must Act Now”, Third World Network,
Available at: http://www.twnside.org.sg/title/joint4.htm, retrieved on: 20 November 2003. See
also: Stiglitz, J.E., 2007, ‘Prizes, Not Patents’, Post-autistic Economics Review, Issue No. 42, 18 May
2007, at 48-49, http://www.paecon.net/PAEReview/issue42/Stiglitz42.htm.
1098 For example, when the Brazilian government began producing AIDS drugs generically, the prices
of equivalent branded products dropped by 79 per cent. The same brand is sold at a higher price in
countries where there is no competition from generic producers. See: Cecilia Oh, “Patent and
Medicines: The WTO Must Act Now”, Note 1097.
1099 There are other examples of new vitally-needed medicines which are becoming unaffordable
because the pharmaceutical multinational corporations, which own or control the patents on these
medicines, have been able to block competition from other lower-cost generic producers.
1100 Essential medicines are medicines that satisfy the priority health care needs of the population.
They are selected with due regard to disease prevalence, evidence on efficacy and safety, and
comparative cost-effectiveness. The essential medicines are intended to be available within the
context of functioning health systems at all times in adequate amounts, in the appropriate dosage
forms, with assured quality, and at a price the individual and the community can afford. See: The
World
Health
Organization,
“Essential
Medicine”,
available
at:
http://www.who.int/medicines/services/essmedicines_def/en/index.html, retrieved on 8 March
2007. In this respect, generic medicines could help more Indonesian patients than patented
medicine because the price of patented medicine in Indonesia is 400% higher than that of generic
medicine.
1101 Where domestic pharmaceutical companies suffer from inefficiency and a lack of financial
capability to produce patented pharmaceutical products of their own, the prohibition on using
copied products could shut down the domestic pharmaceutical industries and, consequently, could
lead to massive job losses and a substantial increase in the cost of medicine. See: “Paten Farmasi
Indonesia: Nol Persen” (Patent of Indonesian Pharmacy is Zero Percent), Suara Pembaruan Daily,
http://www.suarapembaruan.com/ News/2000/03/26/Nasional/na91/na91.html (26 March 2000) at 1;
Antons, Christoph, “The Indonesian Patent Act of 1989” (1997) 28 International Review of Industrial
Property and Copyright Law at 334; Kesowo, Bambang, “Ketentuan-ketentuan GATT yang Berkaitan
dengan Hak Milik Intelektual (TRIPs)”, The WTO Business Summit Indonesia Inc & the WTO Era,
the GATT Rules that Relates to the TRIPs, Ministry of Trade, Jakarta, 1994, at 29; Kesowo, B.,
Intellectual Property Protection in Indonesia: Establishing Intellectual Property Laws, Paper presented at
The Intellectual Property Law Conference, Adelaide, Australia, 26-29th March 1995, at 5.
1097
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essential medicines, the government still controlled the price of affordable
drugs.1102
Recently, the HIV/AIDS epidemic has placed the spotlight on the high price
of patented drug treatments, which places them out of reach for the majority of
HIV/AIDS sufferers in the developing world. In Indonesia, the number of people
with AIDS or who are HIV positive has been increasing dramatically and
spreading throughout the country.1103 In 2006, the Department of Health further
estimated that the number of people infected with HIV in Indonesia ranges from
169,000 to 216,000 people.1104 In 2007, Aburizal Bakrie, Coordinating Minister for
Public Welfare, warned that the dramatic increase in the number of people living
with AIDS could lead to a pandemic1105 that may threaten the sustainability of
collective life. It is predicted that by 2010 the number of people infected with HIV
in Indonesia will reach 500,000 - 1 million if there is no significant prevention.1106

On 11 June 1991, the government passed Government Regulation No. 32/1991 to clarify Article 21
(parallel imports) of the IPA 1989. Government Regulation No. 32/1991 further provided that Article
21 of the IPA 1989 applied only to the importation of raw materials or products that had obtained
their patents before 1 August 1991. For other products or processes that obtained their patents after
1 August 1991, the government only allowed fifty raw materials or products listed in the Annex to
the Government Regulation to be imported freely without infringing their patent. Therefore, after the
enactment of Government Regulation No. 32/1991, Indonesian drug pharmaceutical companies
could no longer freely import raw materials and products that were patented after 1 August 1991,
with the exception of the fifty exempted items listed in the Annex of the Government Regulation. See:
”Komisi VI Tanyakan Kolusi Obat” (Commission VI Questioned the Collusion on Drugs),
KOMPAS, 3 December 1997, available at: http://www.kompas.com/9712/03/IPTEK/komi.htm, at 1
1103 UNAIDS categorises Indonesia as a country with a concentrated HIV epidemic. In 2006, the UN
reported that the cumulative number of deaths due to AIDS cases was 5,500. The total number of
people living with HIV/AIDS is estimated at 170,000 as of December 2006. See: UNAIDS, Uniting
the
World
against
AIDS,
official
website
at:
http://unaids.org/en/Regional_Countries/indonesia.asp , retrieved on: 28 June 2007.
1104 See: “World AIDS Day 2006 "Stop AIDS, Keep the Promise!”, Departemen Kesehatan Republik
Indonesia,
(Department
of
Health,
RI),
29
November
2006,
Available
at:
http://www.depkes.go.id/en/2911wo.htm
1105 See also: “AIDS di Papua sudah menjadi Endemic”(AIDS in Papua is Endemic), DETIK, 20 June
2007,
available
at:
http://www.detiknews.com/indexfr.php?url=http://www.detiknews.com/index.php/detik.read
/tahun/2007/bulan/06/tgl/20/time/192434/idnews/795894/idkanal/10, retrieved at 20 June
2007.
1106 Compared to other Asian-African countries, even though the HIV epidemic is relatively limited,
Indonesia is at risk of a more serious epidemic if prevention methods are not improved. An
especially troubling situation has emerged in the easternmost province of Papua, which borders on
Papua New Guinea, where a serious HIV epidemic is underway. In Papua, the number of people
with AIDS is 15.4 times larger than the national average. Therefore, it is not surprising that the
WHO has predicted that the unrecorded number of people who are both HIV positive and have
AIDS is approximately 100 percentage higher than the number recorded by the Health Department.
Cumulative HIV and AIDS cases from 1 April 1987 to 30 June 2006 consist of: 4,527 HIV; 6,332
AIDS. Total HIV and AIDS: 10,859 dengan kematian/of whom have died: 1507 See:
http://www.aids-ina.org/files/datakasus/jun2006.pdf; See also: UNAIDS, “Report on the Global
AIDS Epidemic: Executive Summary, A UNAIDS 10th Anniversary Special Edition, available at:
http://data.unaids.org/pub/GlobalReport/2006/2006_GR-ExecutiveSummary_en.pdf, retrieved
on: 7 June 2007.
1102
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The most recent dangerous epidemic that threat sustainability of collective
life is avian influenza.1107 Indonesia is the most suffering country because of this
avian flu.1108 However, till now, Indonesia still struggles to design a suitable legal
framework in guaranteeing public have full access to essential medicine. Recently,
Indonesia was involved in the hotest public debate concerning utilisation and
commercialisation of patent products in essential medicines. In this respect, we
need to find an appropriate solution in empowering any country, particularly
developing countries, to produce essential medicines independently. Thus, they
can produce and distribute the essential medicines to public in order to guarantee
sustainability of collective life.
Learning from the experiences of other developing countries, such as Brazil,
India and Thailand, in implementing successful AIDS programmes,1109 Indonesia
has also used the flexibility of the TRIPs. Actually, since 1998, the Indonesian
Government has made of this flexibility by introducing a basic “National List of
Essential Drugs (NLEDs).”1110 Then, in 2004, the government enacted Government

Michael T. Osterholm warned us that "An influenza pandemic of even moderate impact will
result in the biggest single human disaster ever - far greater than AIDS, 9/11, all wars in the 20th
century and the recent tsunami combined. It has the potential to redirect world history as the Black
Death
redirected
European
history
in
the
14th
century."
Available
at:
http://www.birdflu.com/?pandemicflu.org, retrived on: 20 September 2007.
1108 Of the 106 cases of H5N1 confirmed to date in Indonesia, 85 have been fatal. See: World Health
Organization, ‘Avian Influenza, Situation in Indonesia’, Updated 16, available at:
http://www.who.int/csr/don/2007_09_10/en/index.html, retrieved on: 20 September 2007; See
also: Hayyan ul Haq, Komersialisasi Epidemi, (Commercialisation of Epidemy), KOMPAS, 15
February 2007.
1109 Those countries such as Brazil, India, and Thailand did not provide protection to key
pharmaceuticals, so they could be produced locally at a much lower cost. For example, when the
Brazilian Government began producing generic AIDS drugs in 2000, prices dropped. AIDS triplecombination therapy, which costs US$ 10,000 per patient per year in industrialized countries, can
now be obtained from the Indian generic drugs company, Cipla, for less than US$ 200, per year.
Stiglitz more succinctly stated that this generic drugs for first-line AIDS defenses have brought
down the cost of treatment by almost 99% since 2000 alone, from $10,000 to $130. See: Stiglitz, J.E.,
2007, ‘Prizes, Not Patents’, Note 1097. This puts ARV treatment within reach for many more
people. According to Leena Menghaney of Doctors without Borders – ‘These generic drugs are not
only consumed in India. People in Africa and the Caribbean are relying on India to produce these
drugs. The quality matches that of U.S. manufactured drugs, but the prices are affordable’. It is
interesting to note two Indian patients’ rights groups have taken legal action to prevent an
American biopharmaceutical company, Gilead Sciences, from patenting the anti-retroviral drug
Viread. This is because the generic version of the drug is available in India and the groups argue
that the drug in question, tenofovir, is not a new drug and is therefore not patentable under India’s
new patent law. See: Amelia Gentleman and Hari Kumar, “AIDS Groups in India Sue to Halt Patent
for
U.S.
Drug”.
New
York
Times,
12
May
2006,
Available
at:
http://www.nytimes.com/2006/05/12/world/asia/12aids.html retrived at 20 May 2006.
1110 These NLEDs have been produced "unbranded" by Government-owned pharmaceutical
manufacturers and a selected group of domestic companies licensed to do so to supply the need of
Government Hospitals, Health Centres and Clinics. Due to the economic crisis, the Ministry of
Health has seen the prices of pharmaceuticals in the private sector increase by up to 100% during
1998. Due to increases in the price of raw material, the cost of producing generics had soared. In
order to deal with this difficulty, the Indonesian government has undertaken several policies: (i) it
has expanded the list of essential drugs to a full NLED as recommend by the WHO; (ii) it has
recommended price reductions for certain key products; (iii) it has allowed more companies to
compete in producing the NLED; (iv) it has extended subsidized raw material prices for fixed
1107
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Regulation No. 27 / 2004, regarding the procedure for and the use of patents by
the government, and Presidential Decree No. 83/2004 regarding the use of patents
by the government concerning anti-retroviral medicines.1111 Unfortunately, up
untill now, Indonesia has had serious, complex and inefficiency1112 problems in
providing accessible, affordable and safe essential medicines. One of the impacts of
this is the increase in counterfeit drug cases.1113 According to the WHO, counterfeit
drugs caused more than 200,000 deaths per year. The most extreme case in
Indonesia is the fake drugs purchased from a garbage hoarder.1114 This case
reflects the poor policy at the national level in the health sector, particularly in
controlling food and drugs.1115 The Agency for Food and Drug Control, Badan
Pengawasan Obat dan Makanan (BPOM) in January – June 2005, identified 14 kinds

Rupiah/USD
rates
for
purchases
of
raw
materials
from
overseas.
See:
http://www.cptech.org/ip/health/c/indonesia/
1111 These legal instruments are the key to making ARV drugs available and affordable. It has been
used by the Indonesian government. The Minister of Health appointed P.T. Kimia Farma to
manufacture generic versions of ARV drugs with raw materials imported from India. The result of
this effort significantly decreased the monthly treatment costs for patients. Research conducted by
Hamin and Jhamtani (n/a) demonstrated that that the price of the generic version of HIV
(AZT+3TC+Nevirapine) in Indonesia produced by Kimia Farma is around US$ 38 – US$ 65, whilst
the patented one is US$ 600. The prices of patented Lamivudine and Nevirapine are US$ 220-330
and US$ 96 respectively, whilst their genetic versions are around US$28. See: Hanim and Jhamtani,
2006, at 17.
1112 Kusumadara notes some factors that caused inefficiency in the domestic pharmaceutical industry:
(i) transfer pricing and marking up, in which Indonesian subsidiary pharmaceutical companies
were obliged to buy the basic ingredients from their parent companies overseas with higher prices
compared to common international prices; (ii) royalty payments; (iii) excessive advertising; (iv) an
oligopoly among pharmaceutical companies. See: Kusumadara, A. 2000, at 71; See also: Pane, Amir
Hamzah, ”Pulbako” dan Transparansi Harga Obat” (“Pulbako” and the Transparency in Drug
Pharmaceutical
Pricing)
Suara
Pembaruan,
10
September
1998,
available
at:
http://www.suarapembaruan.com/News/1998/09/ 100998/OpEd/op06/op06.html; “Harga Mahal, Banyak
Beredar Obat Palsu di Jakarta” (High Price, Many Fake Drugs in Jakarta); Suara Pembaruan, 8
November
1999,
available
at:
http://www.suarapembaruan.com/News/1999/11/081199/Editor/op040/op040.html.
1113 Since 1998, as a result of the long economic crisis, counterfeit drug cases have increased
dramatically. Counterfeit drugs rarely use active ingredients due to high import losts. Therefore,
these products are now even more dangerous to society as a whole since most of them contain no
active ingredient and/or may contain dangerous ingredients. For example, birth control pills that
are only placebos and penicillin lacking one essential ingredients pose obvious health risks to the
populations of both developed and developing countries. Due to the move away from visiting
doctors towards self-medication, patients are easily duped into purchasing counterfeit products
from small unregistered outlets and street sellers.
1114 In this case, the syndicate bought expired drugs which were thrown out as garbage by general
hospitals or general clinics (Centre for Health Community, Puskesmas). See: ‘ Awas, Obat Berbahan
Sampah’ (Watch Out: Drugs contains Garbage), Special Programme, SCTV, Liputan6, available at:
http://www.liputan6.com/view/8,138876,1,0,1174208476.html
1115 Rovira identified that insufficient regulatory control and capacity has also resulted in a high
percentage of drugs failing quality control test as well as the wide availability of counterfeit drugs.
See: Joan Rovira, 2006, ‘Creating and Promoting Domestic Drug Manufacturing Capacities: A
Solution for Developing Countries, in Negotiating Health, at 230.
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of fake drugs1116 on the domestic market. This number has increased
significantly.1117
Generally, one of the main causes of the above problems is the failure of
developing countries to make full use of flexibilities built into the TRIPs to
overcome patent barriers1118 and, in turn, to allow them to acquire the medicines
they need for high priority diseases, such as HIV/AIDS, tuberculosis, malaria and
other epidemics, such as H5N1, its complexities. Referring to the previous barriers,
the proposed USIFTA is likely to block Indonesia’s ability to use all the flexibilities
provided in the TRIPs to deal with pandemic diseases like AIDS or H5N11119 and
others. It would inhibit the development of generic drugs and research for the
development of national new medicines. It would also ultimately affect the
affordability and availability of medicines in Indonesia. For example, under the
USIFTA, Indonesia will be forced to regulate data exclusivity.1120 This data
The fake drugs are Amoksan capsules, Broadced, Cefat 500 capsules, Clacef injections, Daonil
tablets, Dextamin tablets, Engerix B vaccine, Fansidar tablets, Infanrix vaccine, Kalfoxin injections,
eye drops, Ponstan tablets, Taxegram injections, and Triacef injections.
1117 ‘Awas Obat Palsu di Sekitar Kita’ (Watch Out: Fake Drugs in Our life), TEMPO-interaktif, 5
August, 2005, available at: http://www.tempointeraktif.com/hg/nasional/2005/08/05/
brk,20050805-64875,id.html, Retrieved on: 12 December 2005. See also: ‘Jaringan Obat Palsu
Dibongkar’ (The Fake Drugs Syndicate is Captured), TEMPO-interaktif, 21 February 2007, available
at:
http://www.tempointeraktif.com/hg/jakarta/2007/02/21/brk,20070221-93809,id.html,
Retrieved on: 20 March 2007.
1118 This barrier can be illustrated as follows: although first-line antiretroviral (ARV) drugs for
HIV/AIDS have become more affordable and available in recent years, for patients facing drug
resistance and side-effects, second-line ARV drugs and other newer formulations are likely to
remain prohibitively expensive and inaccessible in many countries. The problem is that many of
these countries are not using all the tools at their disposal to overcome these barriers. Medicines
protected by patents tend to be expensive, as pharmaceutical companies try to recoup their
research and development (R&D) costs, when there is generic competition prices can be driven
down dramatically. Therefore, the patentability of second or new uses of well-known substances
with minor alterations which lead to longer exclusive rights is one of the key concerns of the
pharmaceutical industry in Indonesia. USIFTA, however, is likely to push for a more flexible
standard of patentability whereby a little improvement to the old invention can still be patented,
and, thus, it makes the price of drugs higher in Indonesia.
1119 It is widely recognised that H5N1 is the most dangerous virus. Even the U.S. Health officials
articulated concerns about the inadequate supply of Tamiflu that might be needed to treat the avian
flue pandemic. See: Anita Manning, “Are You Sitting Duck for Bird Flu?”, USA TODAY, December
7, 2005, at 1D. (discussing shortage and the risk of widespread misuse leading to drug-resistant
viruses).
1120 The International Federation of Pharmaceutical Manufacturers and Associations (IFPMA) once
expressed its intension to obtain data exclusivity protection until 5 years after the patent expiration
period in many nations (Bisnis Indonesia, 2006). The proposed USIFTA is not far from the
expectations of IFPMA, and mainly reflects the interests of the pharmaceutical industries, since this
association has proved its ability in shaping the global IPR regime. In addition, Susan K. Sell also
argues that this protection has an alarming effect on generic competition as it forces generic
producers to carry out clinical trials, which are expensive and unethical, on their own if they wish
to register their generic drugs. See: Bisnis Indonesia, ‘Mempersoalkan Hak Patent Obat
(Questioning Patent Rights on Drugs)’, Bisnis Indonesia, 17th September 2006, available at:
http://www.bisnis.com; See also: Graham Dutfield, 2003a, Intellectual Property Rights and the Life
Science Industries, Aldershot: Ashgate Publishing Limited; See also: Drahos, P. and Braithwaite, J.,
2003, Information Feudalism: Who Owns The Knowledge Economy?, The New Press, New York; Seel,
K.S., (2006) ‘HIV/AIDS Drugs; the Politics of Access’, a Paper presented at a Workshop on ‘the
Policy and Politics of HIV/AIDS’, Princeton University, 5th May, available at:
http://www.wws.princetion.edu/pai/SSell%20HIV%20AIDS%20Drugs.doc, at 9.
1116
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exclusivity may be extended for a minimum of 5 years for marketing monopoly
and it will automatically block the release of generic medicine1121 in Indonesia,
even when a patent does not exist.
Therefore, after scrutinizing the components of the USFTA compared with
other developing countries,1122 it is difficult to imagine that Indonesia may use the
TRIPs flexibility and employ a certain mechanism1123 without appropriate
remuneration to patent holders, or otherwise the patent holders would insist on a
higher rate of compensation from Indonesia for the use of such a measure.1124
Obviously, the failure of the Indonesian government to rationalise these FTA rules
will exacerbate the situation of Indonesian public health. Thus, it would be
illogical to allow Indonesian involvement in the USIFTA. Regrettably, in the light
of the historical development of the Indonesian IP regime involving massive
pressures being extended on the country, the US MNCs are likely to and use
USIFTA to expand their interest in Indonesia. In the context of access to
fundamental rights, such as food, health, and education, the Trips-Plus
arrangement in the USIFTA would lead to the unaffordability, inaccessibility, and
unavailability of medicines in the country, and would accelerate the spread of
epidemic diseases, such as AIDS, Avian Flu, TBC, Malaria, and so forth.1125
3.4.4. Education, Research and Development
One of the central arguments advanced by the proponents of stronger IPR
systems is that strengthening such systems induces a higher level of innovation,
This data will exclusivity prevent the Drugs and Food Monitoring Agency (BPOM – Badan
Pemeriksa Obat-Obatan dan Makanan) from providing marketing approval to a generic drug without
the consent of the patent holders if a patent on the drug is in force. Furthermore, BPOM must make
known any applications for generic product approval. See: Seel, K.S., (2006) ‘HIV/AIDS Drugs; the
Politics of Access’, a Paper presented at a Workshop on ‘the Policy and Politics of HIV/AIDS’,
Princeton
University,
5th
May,
available
at:
http://www.wws.princetion.edu/pai/SSell%20HIV%20AIDS%20Drugs.doc; See also: Correa, C,
(2006) ‘Implication of Bilateral Trade Agreement on Access to Medicines’ Bulletin of the World Health
Organization Vol. 84, No. 5, at 401.
1122 The United States has entered into more than 40 BITs and FTAs that involve Jordan, Chile,
Singapore, Guatemala, El Salvador, Nicaragua, Honduras, Costa Rica, Australia, Morocco, the
Dominican Republic and Bahrain. A further FTA with the Central American states as a group
(CAFTA) is in the process of being ratified by the US Congress, and the FTA will bind ASEAN
countries. See also: Martin Khor, ‘The “Singapore Issues” In the WTO: Implications and Recent
Developments’, Third World Network, November 2004.
1123 Indonesian Patent Act 2001, Arts.82-92 allows for a compulsory licence mechanism for product
patents not used after 3 years or improperly used. The burden of proof is on the person seeking
compulsory licence to prove his capability, that he has the facilities to perform and that he has
made efforts to get a licence from the patent holder.
1124 In this respect, for the purpose of rationalising the price of medicines, the Minister of Health
issued a Ministerial Decree to decrease the price of 85 branded generic drugs by 5 - 30 percent.
However, the price of branded generic drugs under government control many still be considered
expensive for the majority of people. See: Bisnis Indonesia, ‘Berharap Harga Obat Jadi Murah
(Expecting a Cheaper Price for Drugs)’, Bisnis Indonesia, 17th September 2006, available at:
http://www.bisnis.com
1125 This will occur in the light of the strong US pressure and interest in USIFTA. In this case, the
Indonesian government has never evaluated the implementation of TRIPs and has always adjusted
the national laws to comply with TRIPs regardless of impacts on society. Another worrying aspect
is the little attention given by the People’s Representative Assembly (DPR – Dewan Perwakilan
Rakyat) to the issue of IPR. People’s representatives at the DPR have little or no knowledge of IPR.
1121
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creativity, productivity, research and development by domestic institutions or
firms. However, most studies fail to find evidence of a strong positive response by
domestic innovators that could be reasonably ascribed to the effects of stronger
IPRs.1126 In Indonesia, even though the government has introduced copyright and
patent laws during the last two decades, in practice most Indonesians cannot
respond to and benefit from the legislation. Furthermore, copyright and patent
laws have not had a significant effect on improving creativity and productivity in
research and development in Indonesia. This can be seen from the low level
occupied by Indonesia in the technological performance index (IPT) and the
dynamically adaptor countries (DAC).1127 The low level in those areas reflects the
Indonesian inability to access, develop and optimise information and technology.
So, it is not surprising that Indonesians have hardly produced any technological
inventions that are valuable enough to be protected under patent.1128
The weakness is clearly visualised by Indonesia’s low productivity in
creating intellectual –patent- products.1129 Even though the Indonesian
government devotes a great deal of attention to increasing national patent
applications,1130 the number of national patent applications remains low. The
The benefit of stronger IPRs is more likely to come instead from acceleration in the domestic
deployment of advanced technology by the affiliates of foreign corporations. See: Lee G.
Branstetter, “Do Stronger Patents Induce More Local Innovation?” in Maskus, K.E. and Reichman,
J.H., 2005, eds., International Public Goods and Transfer of Technology under a Globalized Intellectual
property, Cambridge University Press, at 309.
1127 In the technological performance index (IPT), Indonesia is ranked 60 out of 72 countries, while
regarding the dynamically adaptor countries (DAC), Indonesia ranks 61 out of 64 countries. Tien R.
Muchtadi (Deputi IV for SIPTEKNAS, Ministry of Research and Technology) expressed this at the
National Seminar on ‘Prospek Cokelat dan Kopi di Masa Mendatang’ (Cocoa and Coffee
Prospects), held by the Association of Food Technology, University of Pasundan, Bandung, 2
March 2006.
1128 Clearly, intellectual works have so far not played an important role in developing Indonesia’s
economy. This is because Indonesia’s economy has relied more on the sales of natural and
manufactured products. Thus, it can be seen that valuable knowledge is primarily in the hands of
enterprises in the developed countries and Indonesia has to import this knowledge.
1129 Statistics by the DGIP show a considerable uneven number of patent applications and
registrations between nationals and foreigners for a decade. Overall, more than 90 percent of patent
applications come from foreigners. Since the Patent Act 1989 came into force, patent ownership has
been shown to be very predominantly foreign-based and technology transfer is negligible. Of the
total patent applications lodged until June 1997, 95.38% have been lodged by foreigners and only
1.61% by Indonesian applicants. Even in September 1997, more than 98% of patent applications in
Indonesia were registered by foreigners. Then, in 2002, 2003, and 2004, the numbers of registered
national inventions were 228, 221, 226 patents respectively, whilst at the same time, registered
foreign inventions reached 2,976, 2,620, and 2,989 patents respectively. In 2005 and 2006, the
number of registered foreign patent reached 3,536, and 3,805 patents respectively, whilst national
patent applications were only 234 and 282 patents respectively. See: The DGIP statistic, available at:
http://www.dgip.go.id/ebscript/publicportal.cgi?.ucid=376&ctid=2&type=0&id=110
1130 For example, the Ministry of National Education put an enormous effort into supporting patentoriented research and its commercialisation. The Ministry has also initiated the establishment of IP
Centres in all the universities throughout the country. See: “Peneliti Pemilik Patent Dapat Insentif”
(Researchers, Owners of Patents, Receive an Incentive)’, KOMPAS, 5 August 1998, available atline
at: http://www.kompas.com/kompas%Dcetak/9808/iptek/pene10.htm; “Dikti Bantu Pematenan
Hasil Penelitian Perguruan Tinggi” (The Directorate General of Higher Education Helps Patent
University’s
Research
Results),
KOMPAS,
30
March
1999,
available
at:
http://www.kompas.com/kompas%2Dcetak/99003/dikbut/dikt09.htm. Similarly, the more
technical ministries, such as the Ministry of Agriculture, the Minister of Science and Technology
1126

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

234

above data (IPT, DAC and patent statistics) show that technological knowledge,
mainly high and essential technology, is concentrated in developed countries,
often in the hands of multinational companies (MNCs) which dominate research
and development activities worldwide. Of course, stronger copyright and patent
laws are not the only factor of the Indonesian inability to enhance research and
development. Other factors, such as education,1131 immigration,1132
employment,1133 and macro-economic and industrial1134 policies, also play a key
role in improving states’ capabilities to generate and access intellectual products,
office, as well as the Indonesian Institute of Science (LIPI) have also been encouraged to incorporate
IP-oriented research. For example, the Department of National Education has established a series of
programmes to disseminate IP awareness for academics and researchers in Indonesia by
encouraging many researchers to be inventors, providing financial and procedural assistance for
researchers to obtain patent, offering some facilities to inventors in the form of incentive systems
like extraordinary promotion, grants and other financial help, as well as tax relief. One of those
programmes is “Program Unggulan Berpotensi HKI” (Superior Programme for IPR potential)
known as “UBER HKI”, or Pursue IPR. The expected result of this programme is in the form of a
patent application document for fostering the granting of patents by universities and research
institutions. Another programme is the Management and Workshop on IPR and the Development
of a Capacity Group of the University’s IPR. Since 1999, Ditjen Dikti has the UBER-HaKI
Programme, No. 148/D3/U/1999 for Research Institutions in Higher Education. For information
on this programme, See: the data from the Directorate General of Higher Education (Ditjen Dikti)
website: http://www.dikti.depdiknas.go.id; Guidebook and Proposal Form for the Program to
Obtain Patents, Menteri Negara Riset dan Teknologi, June 2000; Buku Panduan Insentif Program “
Sentra HKI” 2001. (Guidebook on Incentive Program Centre for Intellectual Property” 2001).
1131 In this respect, Indonesia needs a literate workforce and the existence of trained scientific and
technical personnel to attract foreign investment, to utilize transferred technology, and to
implement and sustain domestic inventive ability. Therefore, Indonesia must develop its
educational level to reach a threshold level in absorbing and optimising intellectual products, such
as: literacy rates, the percentage of the population attending post secondary education, and the
number of scientific and technical articles published.
1132 Immigration policies can encourage flows of skilled workers around the globe. One feature of
these flows is the brain drain from the developing to the developed countries, something that has
been of concern to developing country governments for many (3-4) decades. See: Various UN
resolutions cited in Jagdish Bhagwati, ed., ‘The International Brain Drain and Taxation’, in The
Brain Drain and Taxation: Theory and Empirical Analysis, North Holland Publishing Company, 1976.
1133 The brain-drain problem raises some important issues from the point of view of public goods.
Clearly, developing country governments that invest in education will lose the social pay off of this
investment if large numbers of skilled workers leave for better conditions in developed countries.
The loss of skilled workers also impacts negatively on a country’s capacity to absorb technology
transfer since the presence of scientific and technical knowledge embodied in professional
networks is key to successful technology transfer and further development. See: Barry Bozeman,
Technology Transfer and Public Policy: A Review of Research and Theory, 29 Res. Pol’y (2000) at
627, 649 in Drahos, P., ‘The Regulation of Public Goods’, in Maskus, K.E. and Reichman, J.H., 2005,
eds., International Public Goods and Transfer of Technology under a Globalized Intellectual property,
Cambridge University Press, at 57. Therefore, the government needs to re-evaluate and create a
conducive employment system to attract skilled and professional workers to Indonesia.
1134 Indonesia requires some level of industrialization, with its accompanying infrastructure, to be
able to achieve the benefits of increased intellectual property protection. Indicators of this
industrialization include the overall annual growth rates in GNP, the annual growth rates in
industry and manufacturing sectors, per capita energy consumption, and annual energy
production. Indonesia requires industrialization to a level beyond subsistence agriculture and a
basic cottage industry for the incentives of an intellectual property system to operate. Further, the
development of a basic infrastructure (roads, telecommunications, electrification, banking) is
required for domestic enterprises to respond to the protections offered by intellectual property
laws.
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mainly in essential public goods. Maskus argues that one of the most important
complementary factors in developing the nation’s capacity to develop intellectual
products is a firm commitment to education, training and skills development.1135
Unfortunately, in Indonesia, not only private sectors, but also the government has
a weak commitment to supporting education and research activities. This lack of
commitment is reflected by the low level of the national budget for education and
research activities.1136 Peculiarly, while many developing countries are highly
sceptical as to the developed nations’ claims that stronger intellectual property
protection will directly benefit their economic development,1137 the Indonesian
government tends to show more enthusiasm in engaging in the USIFTA without
providing serious attention to developing national capabilities in education, and
research and development activities.
Of more concern is that this problem has been exacerbated by many private
corporations’ actions that capitalise public institutions such as universities and
research centres to exploit their intellectual products. Glenn Rikowski maintains
that the capitalism development is parallel with human capitalisation.1138 The
Although there is no systematic econometric study that has looked for a significant interaction
between education and IPRs in growth equations, Maskus (by referring to the results of Gould and
Gruben (1996), Borenztein, De Gregorio, and Lee (1998) and Park and Ginarte (1997), shows that
there is a positive role for educational attainment in economic growth. The obvious argument is
that an economy with greater skills is likely to invest more in innovation and product
development., but such investment is more likely where IPRs are protected. See: Keith Maskus,
2000, Intellectual Property Rights in the Global Economy, Institute for International Economics,
available at: http://www.iie.com/publications/chapters_preview/99/7iie2822.pdf, at 200-201.
1136 This problem has existed and continues to exist since 2000. See: “Indonesian Education Budget,
Lowest
in
the
World”,
TEMPO-interaktif,
20
October
2000,
available
at:
http://www.tempo.co.id/news/2000/10/20/1,1,22,uk.html; For example, in developing research
activities in Higher Education, comparable to other universities in Western countries, universities
in Indonesia suffer from a lack of budgets in developing their research activities. The National
budget for higher education in Indonesia is 6,2 trilion rupiahs ($US 6.5 million) per year, while to
attain national standard quality, the government must allocate 72,4 trilion rupiahs ($ US 75 million)
per year. See: Ki Supriyoko, “Mutu Perguruan Tinggi Nasional”, (Quality of National Higher
Education), KOMPAS, 24 November 2005. In May 2007, the Indonesian government has been
instructed by the Indonesian Constitutional Court to fulfil its constitutional obligation to allocating
20% of the national budget for education. This year’s allocation was only 11.8%. See: “Indonesia:
Constitutional Court rules that public education budget must be increased” Education International,
11
May,
2007,
available
at:
http://www.eiie.org/en/news/show.php?id=472&theme=educationforall&country=indonesia.
1137 Indeed, many see the current system as imposing high costs on developing countries, while
conferring few benefits. First, the developing countries argue that intellectual property protection
in the developing nations has little, if any, effect on the R&D decisions of the large MNCs. Thus,
their policies have little effect on the overall world supply of essential inventions. The developing
countries also challenge the purported positive effect of strong intellectual property protection on
either FDI or the effective transfer of technology to their economies.
1138 The education system produces intellectuals with great capabilities in information and technology
in order to support economic growth. The knowledge capitalisation occurrs when educational
institutions interact with industry and economic centres. In this case, industrial sectors absorb and
utilize universities’ services to access new technology or research products for improving and
developing innovation in the production and industrialisation process. See: various works of
Rikowski published in Institute for Education Policy Studies, University of Northampton, UK, such
as
“Globalisation
and
Education”
(2002),
available
at:
http://www.ieps.org.uk.cwc.net/rikowski2002d.pdf; “Methosds for Researching the Social
Production
of
Labour
Power
in
Capitalism”,
(2002)
available
at:
1135
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knowledge capitalisation emerges in a form of strategic cooperation between
universities or research centres and industrial sectors. In this case, universities
supply research services and products, while industry provides the necesssary
financial support.1139 In most cases, many research policies1140 under this scheme
are controlled by corporations. Those manoeuvres tend to block public access to
education, research and development.1141 Recently, there is no area in which public
concern about intellectual property and the public domain has been greater than in
scientific and technical research.1142 The controversy surrounding the coexistence
of science and property rights has been a fairly constant concern over the last two
decades.1143 This can be seen from various heated public debates on several issues
http://www.ieps.org.uk.cwc.net/rikowski2002b.pdf; and “The Importance of Being A Radical
Educator
in
Capitalism
Today”,
(2005),
available
at:
http://www.ieps.org.uk.cwc.net/rikowski2005a.pdf
1139 The knowledge capitalism phenomenon occurred by cooperation means of between the industrial
world and higher education. For example, Shiseido, a Japanesse pharmaceutical corporation, in
1989, invested US$ 85 million in the MIT general hospital and Harvard University to establish a
research centre for dermatology with the advantage to Shiseido that all intellectual products from
the institution are controlled by it. Another sample, Eisai Corporation invested US $ 75 pound
sterling in University College London for the same purpose. See: MIT Japan Program, “National
Institutions and Technological Innovation: A Case Study of Japanese Biotechnology”, available at:
http://dspace.mit.edu/bitstream/1721.1/17129/1/JP-WP-95-06-34106520.pdf, at 26 of 31. See also:
“UK Wins Top Location Japanese Contract”, British Satelite Nes, available at:
http://www.bsn.org.uk/view_all.php?id=11276, retrieved on: 20 July 2006
1140 This research policy may include specific purposes: the implementation and utilization of its
products.
1141 Although intellectual property rights may sometimes be necessary to motivate private
corporations to develop and disseminate university-based discoveries, the trend towards assertions
of intellectual property rights by universities might also impede the progress of science. The
challenge lies in distinguishing discoveries that are better developed and disseminated through
open access from discoveries that are better developed and disseminated under the protection of
intellectual property rights.
1142 This concern had been provoked by Rebecca Eisenberg and Arti Rai’s works. The interplay
between the public domain and intellectual property protection remains. Eisenberg and Rai, two of
the most thoughtful scholarly commentators on the intellectual property issues involved in genetic
research and innovation, wrote: “Although the development of pharmaceutical end-products has long been
a proprietary enterprise, biomedical research comes from a very different tradition of open science. Within this
tradition, longstanding norms call for relatively unfettered access to fundamental knowledge developed by
prior researchers. The tradition of open science has eroded considerably over the past quarter century as
proprietary claims have reached further upstream from end-products to cover fundamental discoveries that
provide the knowledge base for future product development.” See: Arti K. Rai & Rebecca S. Eisenberg,
Bayh-Dole Reform and the Progress of Biomedicine, 66 LAW & CONTEMP. PROBS. 289, 289
(Winter/Spring 2003); See also: James Boyle, 2003, “Foreword: The Opposite of Property?”, 66 Law
&
Contemp.
Probs.
1,
at
31;
available
at:
http://www.law.duke.edu/shell/cite.pl?66+Law+&+Contemp.+Probs.
Retrieved
on:
26
September 2006. Moreover, Arti K. Rai argues that patent policy has been insufficiently sensitive to
context in which the central instrumental goals of patent law – creation, disclosure, and
development – could be maximised not through stronger property rights but through norms that
emphasise the public domain. See: Arti K. Rai, 1999, “Regulating Scientific Research: Intellectual
Property Rights and the Norms of Science, Northwestern University Law Review, Vol.94, No.1, Fall
1999.
1143 Samuelson identified several important studies on access to scientific and technical information,
such as the National Academies of Science's Bits of Power, and proposals for a dramatic reshaping of
the intellectual property environment surrounding scientific research -- including a so-called
"database right" that allows the ownership of unoriginal compilations of factual data. See: National
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such as the patenting of and access to the human genome, pluripotent stem cell
lines, the use of ethno-botany and traditional herbal knowledge in pharmaceutical
patenting, or the appropriate role of intellectual property in university research.1144
Reichman and Uhlir identify a number of present and impending threats
to the free public exchange of scientific information.1145 These include: (i) the
underfunding of public data collection and distribution; (ii) the increasing use of
private patent rights to drive fundamental research; (iii) the further moves by
universities further into the world of commerce; (iv) the rise of legally validated
contracts of adhesion; (v) the broadening and deepening of conventional
intellectual property rights; and, above all, (vi) the threat (in the United States) and
the reality (in the European Union) of a “database right” that covers unoriginal
compilations of facts. Therefore, it is interesting to note some possible solutions
offered by Reichman. He suggests some legal reforms of various kinds: the
rejection or weakening of the database regimes,1146 the tightening of subject-matter
requirements for patentability, the rejection of contracts of adhesion as “privately
legislated intellectual property rights”,1147 and the use of alternative intellectual
property regimes which rely on “liability rules” rather than property rules.1148 In
their article, however, Reichman and Uhlir lay great stress on “private” solutions
aimed at reconstructing a commons of scientific information and avoiding the
downward spiral of excessive protectionism.1149
3.4.5. Economic Development: Foreign Direct Investment and Technology
Transfer
Many authors1150 draw our attention to the fact that developed nations have
described stronger IPRs regimes in developing countries as the basis for an
increase in FDI. Regrettably, there is no evidence regarding a positive correlation
Research Council, Bits of Power: Issues in Global Access to Scientific Data, Committee on Issues in
the
Transborder
Flow
of
Scientific
Data
(1997),
available
at
http://www.nap.edu/readingroom/books/BitsOfPower/. See also: Pamela Samuelson, Mapping
the Digital Public Domain: Threats and Opportunities, 66 LAW & CONTEMP. PROBS. 147, 149
(Winter/Spring 2003).
1144 The patenting of those objects has given rise to tension and a conflict of interest because it may
obstruct the fulfilment of public interest to access and develop educational materials, and research
and development products, i.e essential intellectual products.
1145 J.H. Reichman and Paul Uhlir, A Contractually Reconstructed Research Commons for Scientific Data in
a Highly Protectionist Intellectual Property Environment, 66 LAW & CONTEMP. PROBS. 315
(Winter/Spring 2003).
1146 Reichman, J.H., & Samuelson, P., ‘Intellectual Property Rights in Data?’, 50 Vanderbilt Law Review
51 (1997).
1147 Reichman, J.H. & Franklin, J. A., 1999, ‘Privately Legislated Intellectual Property Rights:
Reconciling Freedom of Contract with Public Good Uses of Information’, 147 U. PA. L. REV. 875,
967 (1999).
1148 Reichman, J.H., ‘Of Green Tulips and Legal Kudzu: Repackaging Rights in Subpatentable
Innovation’, 53 VAND. L. REV. 1743 (2000).
1149 Through a variety of contractually constructed “commons” of scientific information, each aimed
at a different type of public good problem, and an electronic architecture of peer-to-peer data
systems, Reichman and Uhlir believe that the worst effects of overprotection can be avoided. See:
J.H. Reichman and Paul Uhlir, 2003, Note 1145.
1150 See for example: Robert M. Sherwood, 1990; Carsten Fink, 2000, Intellectual Property Rights,
Market Structure, and Transnational Corporations in Developing Countries, Berlin: Mensch-undBuch-Verlag
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between IPRs and FDI1151 without additional measures.1152 Just as other developing
countries, the Indonesian government believed that there were other
considerations than the level of intellectual property protection that influenced the
decisions of MNCs to invest in1153 or transfer their technology1154 to Indonesia. For
example, it is a fact that the absence of patent law in Indonesia until 1991 did not
prevent foreign investors from coming to and establishing joint venture companies
in Indonesia. They were attracted by government policies that provided a
favourable investment climate, with features such as new tax incentives and the
free flow of capital.1155 In addition, other factors, such as low labour costs, cheap
In many cases, developing countries were supplied with finished products which are protected
but produced elsewhere. This is because the TRIPs Agreement solely emphasises patent protection
even if the product is just imported and not locally produced in the supplied countries. As a
consequence, those developing countries will not unconditionally benefit from foreign direct
investment or the transfer of technology. Therefore, many developing countries try to tip the
balance by using working requirements and compulsory licences to ensure that there is a quid pro
quo for the developing countries in granting the intellectual property right. See: Oh, C. (2001), The
Health Crisis in Developing Countries in http://www.twnside.org.sg/title/twr131a.htm. Retrieved
on, 12 Februari 2005.
1152 A study conducted under the auspices of the United Nations found that there was an absence of a
correlation between a high level of intellectual property protection and the level of foreign
investment in developing countries. The developing countries that received the highest level of
foreign direct investment (FDI) over the past decade were the same countries that appeared on the
USTR’s list of the worst violators of intellectual property rights, like Argentina, Brazil, the People’s
Republic of China (PRC) and Thailand. Conversely, other developing countries that granted a high
level of intellectual property protection, but without strong economic attraction, like Nigeria, failed
to attract a higher level of FDI. FDI flew to China, Brazil and other high developing economies,
instead of flowing to sub-Saharan African and Eastern European countries, because the former
countries had better productivity, education, skills, infrastructures, more open markets, larger
markets, and were becoming wealthier than the latter, not for stringent IPR protection. See: UN
Transnational Corps. & Management Div., Dep’t of Econs. & Soc. Dev., Intellectual Property Rights
and Foreign Direct Investment, ST/CTC/SER.A/24 (1993) as cited in Abbott, F.M., at 390; Maskus,
Keith E., “The Role Of Intellectual Property Rights in Encouraging Foreign Direct Investment and
Technology Transfer” (1998) 9 Duke Journal of Comparative and International Law at 124 - 129, 138-146.
1153 So far, in Indonesia, the copyright and patent regime introduced by the legislation does not
appear to have been able to achieve the economic objectives with which it was justified. They have,
in short, not been able to serve the interests of the Indonesian people because they have not been
appropriate to Indonesia’s political economy.
1154 Dru Brenner-Beck identified these other factors as: “(i) the likelihood of expropriation, (ii) political
stability, (iii) exchange rate regulations and currency stability, (iv) labour training and cost, (v)
political and labour unrest, (vi) the size of the domestic market.” In addition, for most developing
countries, the lack of domestic capital, the lack of a readiness to invest and take risks, and the
absence of entrepreneurial initiative severely limit the effectiveness of any technology transfer in
inducing technical progress. See: Brenner-Beck, Dru, “Do As I Say, Not As I Did” 11 UCLA Pacific
Basin Law Journal (1992-1993), at 98-99; See also: Anand, Pravin, 1983, “Licensing of Technology and
Intellectual Property Rights to Developing Countries” International Business Lawyer, September
1983, at 9.
1155 For example, between the 1980s and 1990s many Japanese multinational companies came to
Indonesia because of the skilled labour that suited their needs, the quality of the available
infrastructures which could support their businesses and the uncomplicated procedures used to
establish their business. See: “Investor Jepang Umumnya Perlambat Alih Teknologi” (In general,
Japanese Investors Delay the Transfer of Technology), KOMPAS, 8 April 1991, at 2. This is
inseparable from the Indonesian deregulation policies between the 1980s and 1990s to reduce
the most severe barriers to foreign investment. The first deregulation, in the mid-1980s,
eliminated several sectoral, equity, trade, and sales restrictions; allowed joint ventures; and
1151
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raw materials, political stability, and a large domestic market have played
important roles in attracting foreign investors and multinational companies to
invest in Indonesia. Thus, clearly an increased FDI and technology transfer is not
caused by a stronger IPR regime.
It appears to be clear from the foregoing description that Indonesia fails to
use copyright and patent protection as a legal instrument to stimulate and
accelerate technology transfer, FDI, or domestic innovation.1156 The transfer of
technology, so desperately needed by many developing countries, i.e. Indonesia, is
not necessarily only embodied only in patents. Many studies have indicated that
the transfer of associated know-how is more important to the successful
assimilation of new technologies in developing countries than the information
included in a patent. 1157 In addition, much of the technology embodied in state of
the art First World patents is inappropriate for the distribution of labour and
capital and the industrial infrastructures of most developing countries. Worse,
many patent licensing agreements contain such restrictive conditions that many of
the benefits expected of the technology transfer are eliminated.1158
Unfortunately, there is no adequate supporting empirical data to complete
this evidence regarding the amount of foreign exchange paid to and received by
Indonesia for the use of patented technology.1159 These facts indicate that the
permitted 100 percent foreign ownership in the newly established export processing zones.
The second policy, in the mid-1990s, lifted a mandatory divestment rule that required foreign
firms to accept minority ownership and partially opened certain strategic sectors to foreign
participation, including coal, ports, electricity, telecommunications, shipping, air transport,
railways, and the mass media. By 1994 Indonesia had an open foreign investment policy by
Southeast Asian standards. See: Gary Clyde Hufbauer and Sjamsu Rahardja Toward a US-Indonesia
Free Trade Agreement, Policy Analyses in International Economics 83 June 2007, at 130; Haggard, S.
(2000) The Political Economy of the Asian Financial Crisis. Washington, D.C.: Institute for International
Economics; WTO, 2003, “Reform Must Continue to Achieve Growth and Attract Investment”, Press
Release
WTO,
30
June
2003,
available
at:
http://www.wto.org/english/tratop_e/tpr_e/tp216_e.htm, retrieved on 12 June 2007.
1156 It would be interesting if Indonesia were to learn from other developing countries such as Turkey
or India. In Turkey, after the 1961 abolition of patent protection for pharmaceuticals, the amount of
foreign direct investment in Turkey's pharmaceutical sector actually increased. Further, Turkey saw
no appreciable decrease in technology transfer through licensing. Another example is India’s
experience in 1970 that amended its Patent Act. This amendment was specifically designed to
protect domestic pharmaceutical companies from the MNCs by eliminating the MNCs’ blocking of
product patents and allowing only process patents for pharmaceuticals. Even with additional
government protections against MNCs, Indian firms continued to do poorly. However, once the
Indian government liberalized these protections, while leaving the basic patent structure
unchanged, domestic firms experienced increased competition from MNCs. Further, there is some
evidence that domestic patenting has rebounded from its initial fall following the 1970 patent law
change. Clearly, India's decrease in patent protection resulted in increased competition and
increased domestic innovation. Those experiences could be appreciated and adopted by the
Indonesian government in increasing domestic innovation. See Anil B. Deolalikar & Lars-Hendrik
Roller, Patenting by Manufacturing Firms in India: Its Production and Impact, 37 J. INDUS.ECON.
303, 305 (1989); India's Wrong Prescription, FAR E. ECON. REV., Dec. 17, 1987, at 128.
1157 Mark S. Massel, The International Patent System, 7 J. ECON. ISSUES 653 (1973)
1158 Mark S. Massel, The International Patent System, 7 J. ECON. ISSUES 655, 647 (1973); Constantine
Vaitsos, Patents Revisited, Their Function in Developing Countries, 9 J. DEV. STUD. 83-84 (1972);
Douglas F. Greer, ‘The Case Against Patent Systems in LDCs’, 8 J.INT'L L. & ECON. 246-250 (1973)
1159 This is probably due to the fact that no single ministries or government agencies audit the amount
of income and payments derived from the use of patented technology. Similarly, there is also
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existence of the Indonesian patents system tends to facilitate the interest of foreign
patent registrations, and is far from sufficient to encourage the development of
domestic innovation, transfer of technology and R&D activities.1160 Many MNCs
registered the majority of patents in Indonesia to protect their export markets in
Indonesia by blocking competitive production. In this case, patents have been used
to block competition from improved goods and to restrict price competition, not to
foster technology transfer.1161 Thus this fact indicates that the TRIPs’ objective as
stipulated in its Article 7 is not obviously proven.1162
3.5. Evaluation
The failure of intellectual property optimization in Indonesia is caused by
structural and cultural reasons. The structural reason refers to foreign interests,
through their ‘adequate’ political power and economic interest, which force the
Indonesian government to accept and to introduce the intellectual property
regime,1163 while cultural reasons refer to the internal incapabilities of Indonesians
to integrate the modern intellectual property system.1164 Those reasons show that
domestic Indonesian law circumstances are not apt to accept intellectual property
laws. For that reason, this chapter argues that the intellectual property reforms in
Indonesia are destined to fail if they remain premised on merely protecting outside
interests, utilizing Western frameworks without adaptation, and continuing to fail
to accept a more pluralistic approach that recognizes the cultural diversity of

insufficient data available regarding the transfer of technology flow into Indonesia from the
developed countries.
1160 Thus, the actual motivations and actions of MNCs regarding patenting in Indonesia strongly
refute the argument that intellectual property protection will induce them to invest and transfer
technology to Indonesia. MNCs obtain many patents with no intention of domestic production in
Indonesia. In addition, MNCs’ motivations in patenting can be actively detrimental to the
development goals of the Indonesian economy.
1161 The minimum degree of transfer of technology which has taken place from the patent-owning
foreign companies to their Indonesian counter-parts means that the Indonesian people and
companies have been and still are strongly dependent on foreign technologies, with the
accompanying need to pay high prices to obtain technological products.
1162 Article 7 of the TRIPs Agreement provides that: The protection and enforcement of intellectual property
rights should contribute to the promotion of technological innovation and to the transfer and dissemination of
technology, to the mutual advantage of producers and users of technological knowledge and in a manner
conducive to social and economic welfare, and to balance rights and obligations.
1163 Even though the Indonesian government has introduced extensive legislative and administrative
reforms in the field of intellectual property law, intellectual property laws remain very difficult to
enforce in Indonesia and the protection of intellectual property rights is weak. To date, the
enforcement of intellectual property laws has continued, mainly because of economic pressure
from Western developed countries and international financial institutions. (Of course, this
condition will leave a crucial problem in appreciating and implementing copyright and patent laws
in Indonesia, particularly in accommodating Indonesian interests). Clearly this fact reflects that the
Indonesian government is not willing to enforce intellectual property law by itself.
1164 The internal incapabilities are caused by a unique socio-cultural condition, i.e. Indonesian values
that do not match the modern intellectual property rules that embody Western values, such as
exclusivism, materialsm and individualism. These facts explain why intellectual property laws
were not and never have been genuinely developed by Indonesians themselves. Consequently, the
ignorance concerning these rights and their legal status is still very widespread, and so far
intellectual property laws have had very little impact on economic and technological developments
in Indonesia.
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Indonesian society.1165 Therefore, a pluralistic and localized view of law -IPreform is something that the international community needs to accept. Law -IPreform cannot be a “one size fits all” approach;1166 rather, a more indigenous and
organic structure is required.1167
This dissertation finds that various amendments to the Indonesian Copyright
Patent Acts were responses to US threats of trade sanctions. Consequently, the
government failed to optimise the Indonesian IP regime as an instrument to
improve creativity and productivity1168 as well as to accommodate the public
interest and social function of intellectual products. Moreover, those amendments
may contradict the Pancasila, the Grand Norm of Indonesian positive law and the
1945 Indonesian Constitution.
Apparently, although the Indonesian government has revised and enacted a
series of Patent Acts to comply with US demands, the government was still
reluctant to provide full patent protection in accordance with Western countries’
standards. Actually, this attitude is similar to the American attitude when it first
adopted a patent regime.
For that reason, this chapter strongly recommends that Indonesia
developes tailor-made copyright and patent laws that may accommodate the
creator and inventor’s interest without ignoring Indonesian’s interests. In this
sense, new copyright and patent legislation should be drafted in accordance with
the reality of Indonesian culture, economic and scientific development in order to
benefit the Indonesian people. Otherwise, copyright and patent laws will continue
to be difficult or even impossible to enforce in Indonesia and will have no positive
effect on the development of the country. Unless copyright and patent laws are
drafted according to Indonesia’s own cultural needs and unless they can
demonstrably provide significant cultural, economic, and scientific benefits to
Indonesians, people’s resistance toward copyright and patent laws will continue
and they will remain difficult to enforce in Indonesia.

See: Mary Hiscock, Changing Patterns of Regional Law Making in Southeast Asia, 5 AUSTL. J. CORP.
L. 364, 376-77 (1995); See also: Mary Hiscock, Remodelling Asian Laws, in Tim Lindsey, ed., Indonesia:
Bankruptcy, Law Reform & the Commercial Court, 2000, at 39-40.
1166 This "one size fits all" attitude has been widely condemned, in both the developed and developing
world. In the words of the UK Commission on Intellectual Property, "Intellectual property systems
may, if we are not careful, introduce distortions that are detrimental to the interests of developing
countries. Developed countries should pay more attention to reconciling their commercial selfinterest with the need to reduce poverty in developing countries, which is in everyone's interest.
Higher IP standards should not be pressed on developing countries without a serious and objective
assessment of their impact on development and poor people. See: James Boyle, 2004, A Manifesto
on WIPO, Note 61.
1167 Mary Hiscock, Changing Patterns of Regional Law Making in Southeast Asia, 5 AUSTL. J. CORP. L.
377 (1995); See also: Mary Hiscock, Remodelling Asian Laws, in Tim Lindsey, ed., Indonesia:
Bankruptcy, Law Reform & the Commercial Court, 2000, at 28-31.
1168 In fact, the Indonesian Copyrights Acts have not had any significant impact on improving
creativity, productivity, or research and development in Indonesia. Many big-budget and powerful
products of the culture industry in the United States and other Western developed countries have
marginalised Indonesian works. This shows that without equitable quality of human resources, the
Indonesian copyright law has no practical benefit for Indonesia.
1165
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At a practical level, the structural and cultural problem could be resolved
through political and legal approaches.1169 The former (structural problem) is
primarily concerned with ensuring the recognition of Indonesian interests,
including indigenous peoples’ rights, such as traditional knowledge, genetic
resources and cultural rights, either at the national or international level. 1170 The
latter (cultural problem) is related to efforts to transform this political recognition
into legislation.1171 This effort could come about by amending existing legislation,
or by finding sui generis solutions concerning patents, copyright and traditional
knowledge, genetic resources and folklore or indigenous culture. At this point,
those legal efforts could be started from finding some significant constitutive
elements of coordinated structure that may accommodate values and interest of
developed and developing countries, including Indonesia.
Principally, Indonesia accepts the IP regime. We need an ideal and just IP
implementation model in optimizing all resources in Indonesia for public welfare.
Therefore, in this respect, the IP regime should be designed to improve the
creativity and productivity of people in order to provide prosperity and public
welfare, not to threaten and damage the public interest and fundamental rights.
We can design an appropriate IP regime. For example, at the substantive level,
fundamental rights must be included as the core elements in formulating IP
Roht re-examines the debates on access to, and control over, genetic and biological knowledge
and resources in terms of the appropriation of indigenous and local communities’ knowledge and
resources. He discusses several recent examples of appropriation as currently conducted by global
biotechnology, pharmaceutical and agribusiness corporations, as well as by seed banks and
research centres. In addition, he describes the mechanisms of appropriation by focusing on the
limited and culturally determined definitions of wild, cultivated knowledge, innovations and
inventions. Finally, he proposes three possible frameworks for ending appropriation: broadened
and redefined intellectual property regimes, private contracts between communities or States and
bioprospectors, and the expansion and control of farmers’ rights to provide compensation and
control to indigenous and local communities as well as reminding us that any solution to the issues
of cultural appropriation in this area will require profound rethinking of how we define, empower,
and protect indigenous and local communities. See: Roht-Arriza, N., 1996, ‘Of Seeds and Shamans:
The Appropriation of the Scientific and Technical Knowledge of Indigenous and Local
Communities”, Michigan Journal of International Law 17 Summer: 1-47.
1170 Yamin and Posey review the various international organizations, conventions, declarations, and
existing intellectual property rules that could be used to help indigenous people to protect their
knowledge, folklore, crafts and biodiversity. See: Yamin, E. and Darrell A. Posey, 1993. “Indigenous
peoples, biotechnology and intellectual property rights.” Review of European Community and
International Environmental Law 2(2): 141-8. Parallel to the above review, Breckenridge identified at
least two international documents that provide validation for indigenous peoples to access and to
manage their biological diversity and cultural diversity. He mentioned international environmental
law that supported notions of global trusteeship in the management of biological resources, and
international human rights documents that supported the recognition of local rights to access and
manage resources. Both of these perspectives challenge existing concepts of sovereignty and
private property. See: Breckenridge, Lee P., 1992, “Protection of Biological and Cultural Diversity:
Emerging Recognition of Local Community Rights in Ecosystems under International
Environmental Law”, Tennessee Law Review 59(4): 735-85.
1171 Harhoff identifies certain aspects of dogmatic legal science which are relevant to the study of
binding norms beyond the traditional hierarchy of legal sources. He argues that the recognition of
the right of indigenous peoples to self-determination in international law will depend on the
international community’s willingness to accept modifications to the principle of sovereignty. See:
Harhoff, F. 1991, “Indigenous Rights between Law and Sociology: Internationalizing Soft Norms in
a Hard Context.” North Atlantic Studies 1(2): 64-70.
1169
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norms. For example, for essential medicines the government can provide a kind of
prize model for inventors and innovators instead of patents. In addition, the
government can list and regulate various essential medicines that cannot be
patented. At the practical level, the government can apply the constitutionalisation
of contracts for any contract that contains black clauses or provisions that may
damage the public interest or fundamental rights. Then, at the cultural level, the
government can apply a cultural approach through an appropriate education
model to improve cultural awareness among people concerning the importance
and the relevance of IP in our economic and socio-cultural system with regard to
public welfare.***
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CHAPTER IV. THE IMPACT OF THE INTELLECTUAL PROPERTY
LAW REGIME ON TECHNOLOGY TRANSFER IN INDONESIA
4.1. Introduction
This chapter will elaborate on the impact of the intellectual property regime
on technology transfer in Indonesia. In detail, it will examine and analyse some
legal issues of technology transfer under the intellectual property regime from an
Indonesian perspective. Generally, it describes some challenges and difficulties
concerning technology transfer in Indonesia. To visualise the detailed discussion, I
classify this discussion into cases and analysis. Firstly, the discussion of technology
transfer cases will focus on technology transfer in essential sectors, such as food,
health and education. Secondly, this chapter will identify and analyse the root
cause of the challenges and difficulties of technology transfer in Indonesia. This
chapter identifies and classifies the root causes into: (i) the macro level, the
national policy of IP, IT and technology transfer; and (ii) the micro level, contracts
in general and the legal construction of technology transfer contracts.
At the macro level, this chapter shows that the difficulties of technology
transfer in Indonesia are due to the government’s weaknesses and inaction in
appreciating, creating and optimising a suitable IP regime and technology transfer
in Indonesia. These weaknesses are the result of strong pressure by developed
countries that force developing countries, including Indonesia, to adopt stricter
norms of the TRIPs Agreement and FTAs. This impact can be seen in ineffective
national regulation concerning IP, ineffective contracts and technology transfer in
Indonesia and a lack of performance in absorbing and developing technology.1172
Therefore, in order to understand the technology transfer phenomena, in
Indonesia, this chapter shows the importance of legal and non-legal aspects1173 in
the process of technology transfer.1174
This chapter propagates that without an ideal legal framework, the creator
and inventor doctrine and the freedom of contract hamper public access to IT. This
is because the creator and inventor doctrines tend to serve and protect the interest
of dominant or stronger parties (capitalism) in developed countries. These
doctrines open up the opportunity for the dominant parties (licensors) in the
contract for the transfer of technology to create certain barriers in exploiting their
technology and interests to a maximum extent without considering public interest
and fundamental rights issues. In practice, licensors try to impose their interests by
drafting certain restrictive clauses that may hamper the capabilities of people in
developing countries, i.e. Indonesia, to optimise IT, and they frequently even try to
These problems are increasingly complex because they are compounded by manoeuvres by
stronger parties, i.e. capitalists or licensors, in controlling, even blocking transferees or licensees,
commonly in developing countries, in absorbing and develop their technologies. Those stronger
parties use not only legal means, particularly IP and contract, but also political, economic, and
technological instruments to control and exploit their intellectual products.
1173 Blakeney highlighted the elements of technology transfer, such as intellectual property law,
competition law, international trade law and the law of international legal organizations.
Additionally, technology transfer involves the disciplines of economics, sociology and political
science. See: Blakeney, Michael, 1989, Legal Aspects of the Transfer of Technology to Developing
Countries, ESC Publishing Ltd., Oxford, at xi.
1174 Blakeney, Michael, 1989, Ibid.
1172
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illegally extend their intellectual property rights by inserting certain clauses into
the agreement.
4.2. Technology Transfer in Indonesia: Cases, Problems and Challenges
Theoretically, technology transfer plays a significant role in exploiting utilising, developing, and commercialising intellectual products – copyright and
patents.1175 It bridges global trade and accelerates the mobilisation of human and
natural resources, at the national, regional and international levels.1176 Most
countries and companies consider technology transfer by means of copyright and
patent licences to be the most effective method for attaining invention and
innovation. It is also widely recognised as a principal means of relieving world
poverty.1177 However, practically speaking, technology transfer does not simply
involve technology. It requires a multidiscipline approach, in the form of either
legal, economic, political, or socio-cultural approaches. The most important point
is the internal capability of licensees to absorb and develop the transferred
technology.
This internal capability refers to the ability of a nation to gain access to and
absorb advanced technologies. It is one of the key factors that guarantee successful
technology transfers. For example, the efforts of the East Asian countries to acquire
advanced technologies from abroad1178 show a success story in developing their

For example, in five decades, the United States experienced a dramatic increase in the number of
its intellectual property exports to the world. In 1947, this amount to just under 10 % of total US
exports, by 1986 the figure had increased to more than 37 % and in 1994 Fred Warshofsky estimated
that the intellectual property exports of the amount to 50% of its total exports. From 1995 to 2002
the US pharmaceutical industry was also known as the most profitable industry. See: Gikkas,
Nicholas, S., 1996, ‘International Licensing of Intellectual Property: The Promise and the Peril’,
Journal of Technology Law and Policy, The University of Florida, Vol.1, Issue 1, Spring 1996, at 2 of 11.
1176 In Asian countries, Japan, Taiwan, and South Korea were technology importer countries in the
1960s, 1970s and 1980s respectively. Then, in 1980, Japan became a technology exporter country;
then, Taiwan and South Korea were grouped together as the Asian tiger in economic development.
See: Maulana, I.B., 1996, Lisensi Paten, Citra Aditya Bakti, Bandung, 1996, at 55. Now, South Korea
becomes one of the information and technology exporter countries. In April 2001, the South Korean
Ministry of Information and Communication (MIC) announced that during four months (from
January to April 2001) total exports of products and services in information and technology of
South Korea had reached $13, 76 billion, and during May 2001, still in the same sector, South Korea
recorded US$ 2.99 billion. See: http://www.detiknet.com/berita/2001/06/01/200161102327.shtml. Then, in 2007, it was reported that South Korea's information technology exports had
risen 10.5 percent to US$125.13 billion (€84.8 billion). See: International Herald Tribune, ”South
Korea’s
technology
Exports
rise
10,5%
in
2007”,
available
at:
http://www.iht.com/articles/ap/2008/01/06/business/AS-TEC-SKorea-Tech-Exports.php
1177 In the history of industrialisation, technology transfer has always played a key role. Technology
has always been a key element in determining a country’s position in the international hierarchy of
wealth and power. See: Chang, Ha-Joon, 2004, ‘Technology Transfer in Historical Perspective’, Note
981, at 3; Jeremy, David, J., (ed.), 1991, International Technology Transfer: Europe, Japan, and the
USA, 1700-1914, Edward Elgar, at 1. Kunieda emphasises that technology transfer is one of the
economic and effective instruments for developing countries to mobilise and optimise economic
resources towards the welfare state. See: Kunieda, Kou, 1999, Technology Transfer and Licensing,
Japanese Patent Office, Asia-Pacific Industrial Property Centre, Japan Institute of Invention and
Innovation, at 1.
1178 Amsden, A., 1989, Asia's Next Giant, New York, Oxford University Press; Shin, J-S., 1996, The
Economics of the Late-Comers: Catching-Up, Technology Transfer and Institutions in Germany, Japan, and
1175
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technological capabilities. Even if those East Asian countries had completely free
access to advanced technologies, they would not have been able to use them
productively if their domestic producers lacked technological capabilities to
understand, adapt, and improve upon imported technologies.1179 But, it is not
merely a technical matter1180 because national policy plays an important role in
strengthening national technological capabilities.
Unfortunately, Indonesia, like many developing countries, failed to use its
national policy in developing IT, especially in accelerating the technology transfer
into their countries. Specifically, the flaws of the legal system in protecting
technology transfer and licensing practices can be seen in certain patent licence
provisions in the IPA 2001. For example, article 71 of the Act, which is aimed at
preventing unfair competition practices,1181 does not regulate the substance of
unfair business practices in detail.1182 So, the content of the article is determined by
judges’ interpretation without clear and certain standard norms. A judge may use
the "catch-all"1183 article to attain an unlimited scope in the protection. This raises
legal uncertainty with respect to licensing contracts.1184 Moreover, the government
has to face various problems and challenges in strengthening its national capacity
South Korea, London and New York, Routledge; Kim, L. & Nelson, R., (eds.) 2000, Technology, Learning
and Innovation – Experiences of Newly Industrialising Economies, Cambridge University Press.
1179 However, Chang found that those East Asian countries not only used “legal” means of technology
transfer such as technology licensing, joint ventures, or technology assignments, but also “semilegal” means like the reverse engineering of imported products, and “illegal” means like outright
violations of intellectual property rights of the producers in the more advanced countries.
Moreover, it also involved well-crafted import protection and a subsidy regime that allowed
domestic producers to establish themselves when faced with superior foreign competitors through
“technological learning” over time – or what is commonly known as “infant industry protection”.
See: Chang, Ha-Joon (2002) Kicking Away the Ladder – Development Strategy in Historical Perspective,
Anthem Press, London; See also: Chang, Ha-Joon, 2004, ‘Technology Transfer in Historical
Perspective’, Note 981, at 2.
1180 This capability is not only reflected by the readiness of the technological infrastructure, but also
education, skill and R&D. See: Chang, Ha-Joon (2002) Kicking Away the Ladder, Ibid.
1181 IPA 2001, Art. 71 (1) states that a licence agreement shall not contain stipulations which directly or
indirectly may create an effect harmful to the Indonesian economy, nor contain restrictions which hamper the
capabilities of the Indonesian people to master and develop technology in general and in particular
(technology) relating to the invention for which a patent has been given. Then, article 71 (2): The
registration and request for the listing of a licence agreement which contains provisions as referred
to in paragraph (1) above must be rejected by the patent office.
1182 In this respect, the expansively drafted article 71(1), IPA 2001 should be more detailed by
providing clear and concrete “exemptions” in laying down the legal certainty in exploiting
technology and protecting public interests. The legal certainty is required to create an atmosphere
which is conducive not only for dynamic and fair business activities but also for protecting public
interests, otherwise it will be a disincentive for any party, including foreign investors, in optimising
their patent through a licensing agreement. Regarding legal certainty, See also: Yankey, G.S.A., 1987,
International Patents and Technology Transfer to Less Developed Countries, Avebury, at 23-24.
1183 The term used by Professor Michael Adam when he discussed the Trade Practice Act at the
Intellectual Property Training in UTS, Sydney in 1997.
1184 Comparably, in Australia, the patent licence is regulated by the Patents Act 1990 and the Trade
Practice Act 1974 in detail. Even in the United States, the government regulates licensing through
some legal devices: (i) Antitrust Law (a federal system); (ii) Misuse Law (a subject dealing with
some intellectual property laws); (iii) Public Policy Doctrine (a rule that appeared out of nowhere in
particular), and (iv) the pre-emption doctrine (a constitutional doctrine to protect the federal
government’s laws from interference by a state government’s law). See: Schlicher, John W., 1996, at
xxvii.
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to absorb and to accelerate technology transfer. Those problems are relate to the
unrestricted exploitation of intellectual products,1185 strong pressure by
entrepreneurs,1186 and asymmetrical information that may create a market
distortion,1187 the poor quality of national policy in legal,1188 political, economic
and socio-cultural aspects, and so forth. The impact of those problems, particularly
the failure of the transfer of technology from developed to developing countries, is
largely felt in developing countries, including Indonesia.

This unrestricted exploitation rooted in the absence of an appropriate legal framework to
guarantee the just optimization of the production, dissemination and utilization of intellectual
property rights in order to protect the public interest. In this defective situation, not surprisingly,
the stronger parties, i.e. corporations, may exploit exclusive rights to the maximum (unrestricted
exploitation) by introducing various strict intellectual property protection regimes. At the global
level, many scholars warn against the difficulties and conflicts of interest in this respect. For
example, Heller, Eisenberg, and Boyle worry the tragedy of the anti-commons (Heller, 111 HARV. L.
REV. 3 [1998]) that threaten the sustainability of collective life. Granstrand finds that the patentbased oligopolies and cartels of the twentieth century are likely to become the intellectual property
integrated ‘infogopolies’ and ‘biogopolies’of the twenty-first century. (See: Granstrand, 1999, at 334).
The unrestricted exploitation of IT may only fulfil the interests of a few gigantic corporations.
(Granstrand, 1999:10, 278-280). Actually, the scarcity, difficulties and conflicts of interest in the
utilization of IT have been extensively discussed at WIPO meetings related to the Geneva
Declaration or the Development Agenda.
1186 For example, in the field of access to medicines, even though many developing countries have
several international trade law provisions at their disposal to help them buy life-saving medicines
at affordable prices for public health needs, particularly to combat HIV/AIDS, only a few countries
are using these because of red tape and political pressure. At the political level, the pressure is
enormous. For example, following the Doha Declaration, countries can legally set patents aside, but
countries are hesitant to do so because they are afraid of provoking the anger of the United States.
Ellen ’t Hoen, Director of Policy and Advocacy at Médecins Sans Frontières. See: Access to AIDS
Medicine Stumbles on Trade Rules, Bulletin of the World Health Organization, Vol. 84, No.5, May
2006,
at
337-424,
available
on:
http://www.who.int/bulletin/volumes/84/5/news10506/en/index.html
1187 This problem allows business actors, who have access to information and capital, dominantly to
determine the price of goods and services. In this situation, the law of the invisible hand, which is
deemed to be a panacea to naturally maintain the balance between supply and demand, like Adam
Smith’s classical economic doctrine, becomes irrelevant. Therefore, in order to avoid capitalist
control and to create a normal market, it will be relevant to note Gidden’s Third Way, which
emphasises the importance of a balanced pendulum to avoid its drift towards the extreme left
(orthodox socialism) or right (market capitalism). Therefore, the policy maker must apply a
“judicious mix of liberalization and regulation”. See: Anthony Giddens, The Third Way: The Renewal
of Social Democracy, Polity Press, Cambridge, 1999; Anthony Giddens, Over to You, Mr. Brown, Polity
Press, Cambridge, 2007, at 36.
1188 Legal policy weaknesses are frequently reflected in legal uncertainty that may not only endanger
foreign investment but also public interest in the recipient country. Yankey has maintained that
foreign firms would be unwilling or hesitant to set up manufacturing plants using patented
technology in countries where patent protection -legal uncertainty - is not available. Seemingly, the
justification of this statement lies in the relationship between an intention to exploit technology and
the legal protection provided by the inventor, which guarantees his title and exclusive right to the
technology. However, admittedly, as indicated by Penrose, the validity of this argument is difficult
to prove because the evidence that exists is mainly “testimony” findings. See: Mandelville, et.al.,
1982, Economic Effect of the Australian Patent System, Australian Government Publishing Service,
Canberra, in Yankey, G.S.A., 1987, International Patents and Technology Transfer to Less Developed
Countries, Avebury, at 23-24.
1185
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Various facts and data have proved that the unrestricted exploitation of
intellectual products affect and exclude people's access to food,1189 public
health,1190 sanitation,1191 medicines,1192 and educational materials.1193 Many of the
damaging effects of such unrestricted exploitation are most acutely felt in poor
countries, either in health,1194 technological gaps1195, research and development,1196
and so forth.
See: Mike Davis, ”Late Victorian Holocausts, El Nino Famines and the Making of the Third
World” 311 (Verso, New York).
1190 The health problems in poor countries are: 4 billion cases of diarrhoea each year, resulting in 2.2
million deaths, most of them children under the age of five. Another half-billion people suffer from
water-related diseases, such as malaria and dengue fever. In addition, indoor air pollution increases
the risk of acute respiratory infections, and is one of the leading causes of infant and child mortality
in developing countries. See: International Policy Network, “Statement on TRIPs and Public
Health”, available at: http://www.policynetwork.net/main/press_release.php?pr_id=24; See also:
Thomson Reuter Foundation, “Factsheet: Top Killer Diseases in Developing World”, available at:
http://www.alertnet.org/topkillerdiseases.htm; See also: WTO Deal Paves Way for More Important
Negotiations, September 11, 2003 in http://freedomtotrade.org/page.php
1191 The lack of adequate sanitation is the main lesson for poor access to clean drinking water, which
affects over 2 billion people, the majority of them in Africa and Asia. Dirty water and poor
sanitation are also a primary source of other diseases, including intestinal worms, guinea worms,
schistosomiasis, trachoma, cholera, typhoid, hepatitis A, and dysentery, which affect at least half a
billion poor people. Ibid.
1192 Related to the difficulties in accessing medicine, the Economist points to a conflict between the
South African government and multinational corporations which has arisen over the government’s
plan to loosen IPR restrictions in order to reduce the price of AIDS medication needed for the 5
million infected people in the country. Cecilia Oh notes that there are more than 14 million deaths
each year because of infectious diseases which from a scientific point of view, are treatable. Efficient
and affordable medicines could reduce this death toll if people had access to such drugs. 25 million
out of the 36 million people who are infected with HIV worldwide live in sub-Saharan Africa and
the enormous proportion of infected people has a dramatic impact on life expectancy in this region.
Again, affordable medicines could help. In developed countries life-saving drugs have increased
the life expectancy of HIV-infected people dramatically but this treatment is unaffordable for
people in developing countries, from which 95% of those affected emanate. See: Oh, C. (2001) The
Health Crisis in Developing Countries in http://www.twnside.org.sg/title/twr131a.htm. Retrieved:
12 Februari 2005. See also: Ricardo Meléndez-Ortiz & Khalil Hamdani, Preface to Negotiating
Health, (Pedro Roffe, Geoff Tansey & David Vivas-Eugui eds., 2006), (stating that it is “increasingly
difficult to de-link” the access-to-medicines problem of less developed countries from that of their
more developed counterparts), at vii (“Despite evidence of full synergy between good health and
economic prosperity, an overwhelming 2 million people die every year from preventable and
curable diseases.”); Karin Timmermans, Ensuring Access to Medicines in 2005 and Beyond, in
Negotiating Health, at 41 (“From 1977 to 2002, the number of people with regular access to most of
the medicines they need has increased from 2.1 billion to nearly 4 billion. While a significant
achievement, some 2 billion people still do not have such access”).
1193 In this case, Oxfam reminds us that the TRIPs leads to higher prices for knowledge-rich goods,
further excluding poor people from access to vital medicines, seeds, computer software, and
educational materials.
1194 The tragic pandemic of HIV/AIDS, persisting threats from malaria, the re-emergence of
tuberculosis, huge potential threats from the H5N1 pandemic, the widespread prevalence of
micronutrient deficiencies, and the food crisis causing a variety of chronic diseases compound he
lack of food and nutrition in developing countries. Malaria, tuberculosis and HIV diseases alone
kill 5 million people every year. Although less than 5% of the drugs on the WHO essential drugs
list are patented and patent protection in many developing countries is less stringent than TRIPs
otherwise require, the drugs are still not available. It is estimated that 2 billion people cannot get
adequate treatment. Recently, we have been faced with the fact that the anti-retroviral therapies
that potentially enable HIV/AIDS patients to achieve a normal life-span are subject to patents.
1189
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Clearly, the problems in IT development through technology transfer,
derive from international and national issues. Concerning international causes, the
problems can be seen in the pressure by developed countries to control their
intellectual products through various international agreements, like the TRIPs
Agreement, US-FTA, the TRIPs-Plus,1197 TRIPs-Extra,1198 TRIPs-restrictive
According to UNAIDS, there are about 40 million people in the world who are infected with HIV.
Most are in developing and less developed countries. See: Fatal Imbalance: The Crisis in Research and
Development for Drugs for Neglected Diseases, Medecins Sans Frontiers Access to Essential Medicines
Campaign and the Drugs for Neglected Diseases Working Group (September 2001) 10; See also:
http://www.unaids.org; AIDS Epidemic Update December 2004, UNAIDS/04_4SE (2004,
UNAIDS/WHO), available at: www.unaids.org; IFPMA Press Release, Geneva, 20 December 2001,
available at: www.ifpma.org.
1195 There is already a wide technological gap between rich and poor countries. Industrialised
countries dominate 90 per cent of global research and development (R&D) and they have become
the main exporters of IP. TRIPs will exacerbate this divide by increasing the cost of knowledge-rich
goods imported by developing countries. Royalties and licence fees paid by developing countries to
patent holders in the industrialised world have been climbing rapidly since the mid-1980s. In 1998,
the US received a net surplus of more than US$23bn from its IP exports. See: Henderson, Elizabeth,
“TRIPs and the Third World: the Example of Pharmaceutical Patents in India” (1997) 19 EIPR at
663.
1196 In this respect, the intellectual property regime further distorts research and development (R&D)
towards rich-consumer markets rather than the basic needs of the poor. There is a massive 'market
failure' in R&D into medicines and agriculture. See: Note 1034. Kumar identified that 84% of global
resources were being spent on R&D and 94% of the patents granted worldwide are controlled by
the top ten industrialised countries which receive 91% of royalties and technology licence fees,
while developing countries account for only 4% of world R&D expenditures. Gurry noted that five
corporations spent more on R&D in 2004 than the GDP of 53 countries in 2002. (In detail, Microsoft,
$7,8 billion; Pfizer, $7,7 billion; Ford, $7,4 billion; Daimley-Chrysler, $7 billion; and Toyota, $7
billion). See: World Bank, 2004, World Development Indicators 2004,
available at;
http://books.google.com/books?id=kNkkJrw7FjcC&printsec=frontcover&dq=world+bank+world
+development+indicators+2004; See also: Francis Gurry, 2006, ‘Intellectual Property, Knowledge
Policy and Globalization’, presentation in Going Global 2006 Conference on The Challenges for
Knowledge based- Economies, at 20; See also: Kumar Nagesh, 2002, Intellectual Property Rights,
Technology and Economic Development: Experiences of Asian Countries, prepared for the work of
Commission on Intellectual Property Rights, London, in: www.iprcommission.org; See also: UNDP,
1999, Human Development Report, at 67); Correa, Carlos, M., ‘Internationalisation of the Patent
System and New Technologies’, Paper at the Conference on the International Patent System, WIPO,
Geneva, March 25-27, 2002, at 1-2.
1197 TRIPs-plus provisions increase the commitments of less developed countries by increasing the
protection stated in the TRIPs Agreement, which allows member states to “implement in their law
more extensive protection than is required by this Agreement, provided that such protection does
not contravene the provisions of this Agreement.” See and compare to: TRIPs Agreement, Art.1(1).
1198 TRIPs-extra provisions are provisions that add commitments which are not covered by the TRIPs
Agreement. For example, provisions that call for the establishment of a data-exclusivity regime to
protect clinical trial data submitted during the regulatory approval process, the linkage of the
registration of pharmaceutical products to their patent status, and the requirement that patents be
granted for “new uses,” or second indications, of known compounds. See: Central AmericaDominican Republic Free Trade Agreement art. 15.9.6, May 28, 2004, available at
http://www.ustr.gov/assets/Trade_Agreements/Bilateral/CAFTA/CAFTADR_Final_Texts/asset_upload_file934_3935.pdf; art. 15.10.1, and 15.10.2; See also: United StatesAustralia Free Trade Agreement, U.S.-Austl., arts. art. 17.9.1 and 17.9.8., May 18, 2004, available at
http://www.ustr.gov/assets/Trade_Agreements/Bilateral/Australia_FTA/Final_Text/asset_uplo
ad_file469_5141.pdf, arts. 17.10.1 and 17.10.4; United States-Singapore Free Trade Agreement, U.S.Sing.,
art.
17.9.8,
May
6,
2003,
available
at
http://www.ustr.gov/assets/Trade_Agreements/Bilateral/Singapore_FTA/Final_Texts/asset_up
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provisions1199 and other policies and provisions.1200 Concerning national issues, the
problems derive from the weaknesses of national policy of developing countries in
respect of political, economic, social and cultural aspects and the absence of
regulations in IT contracts. The challenge is how to establish a strong legal
framework in technology transfer in order to accommodate public interest and
fundamental rights without contradicting international regulations. Most civil
society actors that are key players in this domain agree to reform intellectual
property law principles1201 in order to solve the above problems and to anticipate
the challenges, such as the pressure on and the unrestricted exploitation of
intellectual products that are essential to life.
4.2.1. Unrestricted Exploitation of Intellectual Products Essential to Life
The unrestricted exploitation of intellectual products to essential life can be
regarded from a substantive and practical level. At the substantive law level, this
unrestricted exploitation can be seen in the decision of Diamond v Chakrabarty1202
regarding the patenting of DNA1203 and other natural phenomena,1204 while at the
practical level the unrestricted exploitation can be seen in the decisions of US
Government vs. Microsoft, EU Commission vs. Drug Companies concerning the

load_file708_4036.pdf., art. 16.8.1. and art. 16.8.4; U.S.-Bahrain Free Trade Agreement, U.S.-Bahr.,
art.
14.8.2,
Sept.
14,
2004,
available
at
http://www.ustr.gov/assets/Trade_Agreements/Bilateral/Bahrain_FTA/final_texts/asset_uploa
d_file211_6293.pdf. See also: Carlos M. Correa, Bilateralism in Intellectual Property: Defeating the WTO
System for Access to Medicines, 36 CASE W. RES. J. INT’L L. 79, 88–91 (2004), at 91. (Correa criticizes
the patent registration linkage for “creating a presumption of validity of pharmaceutical product
patents which health authorities are neither empowered nor have the capacity to challenge.”).
1199 TRIPs-restrictive provisions are provisions that limit the policy choices of less developed
countries by restricting how they interpret the Agreement. Usually, such TRIPs-restrictive
provisions take away the flexibilities less developed countries had obtained during the TRIPs
negotiations, although a bilateral or regional agreement arguably could help foster a common
position concerning the interpretation of the Agreement. See Sisule F. Musungu, Susan Villanueva
& Roxana Blasetti, “Utilising TRIPs Flexibilities for Public Health Protection through South-South
Regional Frameworks 13, 20 (2004), available at: http://mednet2.who.int/tbs/global/s4968e.pdf.
1200 See: Maristela Basso & Edson Beas, 2005, ‘Exploring Options and Modalities to Move the IP
Development
Agenda’,
available
at:
http://www.iprsonline.org/unctadictsd/bellagio/Bellagio2005/Mbasso_Paper.pdf
(discussing
“the TRIPS-plus and TRIPS extra trend”); Carlos M. Correa, ‘Remarks at the Hong Kong Trade and
Development’, Symposium, 15 December 2005. (noting the need to distinguish between “TRIPsplus” and “TRIPs extra” provisions).
1201 See and compare to: Ruth Mayne, 'The Global NGO Campaign on Patents and Access to Medicines:
an Oxfam Perspective' in Peter Drahos and Ruth Mayne (eds), Global Intellectual Property Rights:
Knowledge Access and Development (2002), Chapter 15. (She suggests reforming the patent law
principle in anticipation of the scarcity in essential medicines).
1202 See: Notes 288, 466, 1049 and 1648.
1203 For a detailed discussion on the patenting DNA, see: Notes 652, 694 and 1052.
1204 Palombi maintains that most biotechnology patents granted in the developed countries that ‘are
identical, or materially identical to natural phenomena could be contrary to and a violation of
TRIPs, and thus it could be ‘void’ and be revoked because the actual meaning of the word
‘invention’ under Article 27.1 TRIPs does not include products of nature or natural phenomena and
their artificial derivative’. See: Palombi, L., 2004, The Patenting of Biological Materials In The Context of
The Agreement on Trade-Related Aspects of Intellectual Property Rights, Ph.D. Thesis, New South Wales
University, Sydney, Australia, at 219 and 222.
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blocking of generic drugs,1205 EU Commission vs. Microsoft concerning Software
Monopoly.1206
This section will show that the unrestricted exploitation of intellectual
products in Indonesia may have a detrimental effect on its technological and
economic development, since it increases the local costs of important technological
products, inhibits local technological development,1207 converts public goods into
private goods1208 and shrinks the scope of the public domain.1209
In Indonesia, the efforts of unrestricted exploitation of intellectual products
and strong influences and pressures by capitalist entreprises can be seen in the
field of food and agriculture, the health sector and the domain of education. The
problems and challenges in those essential fields will be elaborated in detail below.
This tension was sparked by drug companies’ manoeuvres to block or delay the entry of cheaper
generic medicines into the EU, pushing up medicine bills. The EU Commission indicates that these
actions cost EU healthcare providers € 3bn ($3.9bn; £2.5bn). The drug firms have used legal action
and multiple patents to stop rivals getting to market. Those actions are considered as "perfectly
lawful" measures to justify the protection of investment in research and development. See: Drug
Firm ‘Block Cheap Medicine’, BBC News, 28 November 2008, available at:
http://news.bbc.co.uk/2/hi/business/7754048.stm; See also: Niki Tait, ‘EU Probe Finds Companies
Block
Cheap
Drugs’
Financial
Times,
28
November
2008,
available
at:
http://us.ft.com/ftgateway/superpage.ft?news_id=fto112820080750364890; Simon Browers, ‘EC
Threat to Drug Companies that Block Cheap Generic Medicines’, Guardian, 28 November 2008,
available
at:
http://www.guardian.co.uk/business/2008/nov/29/pharmaceuticals-drugseuropean-union. In Indonesia, this manoeuvre is also practised so as to earn high profits by
blocking generic medicines, see: Notes 1229, 1783.
1206 See: Note 1008; See also: Indonesian Antitrust Commission vs. The Indonesian Government and
Microsoft, at Notes 1003, 1291, 1292 and 1293.
1207 Hayyan ul Haq, 2000, ‘Patent Legal System: A Comparative Study in Australia and Indonesia’,
research paper, Law School, University of Technology Sydney; See also: Kusumadara, A., 2000,
Analysis of the Failure of the Implementation of Intellectual Property Laws in Indonesia, Sydney Law
School, at ii-iii.; Agus Sardjono, 2004, Pengetahuan Tradisional: Studi Mengenai Perlindungan Hak
Kekayaan intelektual atas Obat-obatan, (Traditional Knowledge: A Study of Intellectual Property Protection
for Medicines), Program Pascasarjana Fakultas Hukum, Universitas Indonesia.
1208 Before the patent campaign in Indonesia, many innovations which are within the public domain,
such as woven tie-cloth, batik, herbal medicines, tempe making, various kinds of biodiversities, and
other traditional medicines were shared by the public. Now, the copyright and patent laws
stimulate and force people to privatise public innovations in private property. For example, some
traditional works and folklore of the Sasak community in Lombok have been identified and an
attempt is being made to protect them through identifying and registering the cultural property
with the Directorate General for Intellectual Property (in progress). See: Hayyan ul Haq, 2004,
“Requestioning the Existence of the Indonesian Copyright Regime in Protecting Cultural Property”,
Molengrafica Series, Vol.15, Intersentia, Oxford, Antwerp, New York.
1209 This shrinking of the public domain is the result of either the IP regime or freedom of contract. In
Indonesia, many multinational companies had patented Indonesian bio-diversity. For example,
Riza Tjahjadi, the Chairman of the Pesticide Action Network in Indonesia, found that Shiseido, a
famous Japanese cosmetics firm, had quietly patented several traditional Indonesian formulas of
herbs and spices. The company had patented formulas for their anti-aging agents which were made
from an Indonesian plant, Sambiloto (Andrographis panicurata), and hair tonic made from the
Javanese spice, lombok (Javanese chili). Critics were concerned that the TRIPs Agreement would
take away control over agricultural products, like neem seeds, from local communities and give
such control to large, foreign companies. See: KOMPAS, 24 October 1995, at 3; “NGO Seminar Urges
Campaign
Against
‘Unfair’
Biopiracy”
THE
JAKARTA
POST,
available
at:
http://www.thejakartapost.com:8890/iscp_render?/menu_name=hitlist_details&id=660483, at 2;
Gutowski, Robert J., “The Marriage of Intellectual Property and International Trade in the TRIPs
Agreement: Strange Bedfellows or a Match Made in Heaven?” (1999) 47 Buffalo Law Review, at 748.
1205
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4.2.1.1. Food and Agriculture Issues
The effects of unrestricted exploitation of intellectual products in food and
agricultural issues may result in the deprivation of public access to food and
agricultural products. Ironically, in Indonesia, when people need food in order to
survive,1210 the Indonesian government has failed to develop a national policy1211
to motivate and protect farmers’ participation and interests in supporting national
food security and to lessen the Indonesian dependency on food and other
agricultural products.1212 In addition to this weak internal capacity, this
dependency is caused by the efforts of developed countries to protect and to
accumulate their interests through international institutions1213 or corporations,1214
In 2001, the National Socio-Economic Survey (Susenas) found that of 23.5 million Indonesian
babies, 40.3% (9.4 million) suffered from malnutrition. UNICEF predicted that 2-3 million
Indonesian children will be a lost generation as a result of malnutrition, a lack of food, diseases and
no education. See: Maria Hartiningsih, ‘Busung Lapar Ditenggelamkan Persoalan Moral Sempit’
available
at:
http://www.kompas.co.id/kompas-cetak/0605/06/swara/2631894.htm.
The
Indonesian Health Department recorded a significant increase in the number of cases of
malnutrition (busung lapar, maramus kwarsiokor) in Indonesia, from 1.8 million in 2005 to 2.3 million
in 2006. In addition, at the same time, there are at least 5 million infants suffering from
malnutrition. Tragically, 10% of those cases result in death. This is not surprising because many
people in a number of regions consume nasi aking which has no nutrition at all. This nasi aking is
the remainder of rice which is not consumed. It is then recollected, rewashed and dried in the sun.
After that it is recooked. This process results in nasi aking losing its nutrition. This nasi aking is
sold with a number of warungs in kampongs or villages in several remote areas. See: ‘Warga
Purwakarta Makan Nasi Aking’ (Purwakartaness Consume Nasi Aking), KOMPAS, 21 December
2006.
1211 The policies concerning the food and agricultural development programme still leave many
loopholes and legal uncertainty. This weak policy may damage farmer interests. In this respect,
many farmers depend on the seed producer, i.e. a corporation, in developing and cultivating their
plants. This dependency is reflected in the high cost of seeds and the high cost of planting that have
increasingly burdened farmers. Consequently, this weak policy gives rise to many problems and
conflicts between corporations and farmers that block public access to the availability of food. This
can be seen from various cases, such as Tukirin vs PT. BISI; Budi and Heru vs PT. BISI; Djumadi,
Slamet, Kusen and Dawam vs PT. BISI. In addition, there are some crucial cases that demonstrate the
weaknesses of this policy, such as the rice import case, the Monsanto bribery case, and so forth.
1212 By referring to Irawan’s simulation (2005), in 2020 Indonesia will need at least 40 million tons of
food, particularly rice, corn and beans. If we fail to guarantee the availability of rice, Indonesia will
face social disaster in the form of malnutrition, hunger, and social conflict. This has appeared in
several regions. In order to fulfil public needs and to maintain the sustainability of collective life,
Indonesia must import food, such as rice, corn, sugar and soya beans every year. From time to time,
e.g. during 2002-2005, Indonesia has had to import rice. In detail, from 2002 to 2005, the
Government imported rice up to 6 times from national need. For example, in 2002 imported rice
amounted to 3,7 million tons (Irawan, 2006). Then in 2006, Indonesia imported 210,000 tons of rice.
See: Khudori, 2006, “Haruskah Impor Beras?” (Import Rice?), REPUBLIKA, 4 September 2006. In
2008, Indonesia, with its global hunger index of 11.3, has beome one of 33 countries facing hunger.
See: Grebmer, Klaus von, et.al., ‘The Global Hunger Index 2008’, Bonn, Washington D.C., Dublin,
October 2008 at 17. The above facts show that the national capacity of Indonesian in food security is
highly depended on importation policy.
1213 Due to IMF pressure, the Indonesian government has liberalised the domestical rice market. This
destroys the goal of food policy, particularly rice. All subsidization and protection for national
agricultural products have been eliminated. This policy has resulted in millions of poor farmers
having difficulty in surviving and especially in competing with other foreign products. Those
problems demonstrate increasing capitalism that accummulates with the weak integrity and
commitment of the government and business actors which amount to the core problems in the
1210
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agreements1215 and policies.1216 At the micro level, in private transactions in
Indonesia we can visualise the weakness of the complicated Indonesian IP
legislation by discussing Tukirin case.
In October 2003, Tukirin was arrested by police officers who charged him
with ’stealing parent seeds from PT BISI’. Back in 1994, Tukirin and a few other
farmers in Nganjuk were involved in a cooperation project1217 between PT BISI1218
government’s failure to protect national food security, particularly in access to food. Therefore, it is
not surprising that Amartya Sen, a Nobel laureate in economics, maintains that malnutrition and
hunger are not solely caused by the shortage of food, but also by the lack of access to food and
health in one country. See: Hayyan ul Haq, 2005, ‘Busung Lapar: Kemiskinan Material atau Non
Material?’, (Malnutrition: Material Poverty or Non-Material Poverty?), REPUBLIKA, 4 June, 2005; For
further discussion on access to fundamental needs and public welfare and development, see:
Amartya Sen’s writings such as Poverty and Famines (Clarendon Press, Oxford, 1981 and 1982); Food
and Entitlement, (Wider Working Paper, Helsinki, 1986); Hunger and Public Action, (Clarendon Press,
Oxford, 1989); Comodities and Capabilities, 1989, and so forth.
1214 Elizabeth Weise, South East Asia Food and Agriculture Science Technology, Institut Pertanian
Bogor (SEAFAST IPB), mentioned that the big ten countries that have been developing agricultural
comodities through biotechnology are the USA (49.8 million hectare), Argentina (17.1 million
hectares), Brazil (9.4 million hectares), Canada (5.8 million hectares), China (3.3 million hectares),
Paraguay (1.8 million hectares), India (1.3 million hectares), Afrika Selatan (0.5 million hectares),
Uruguay (0.3 million hectares), and Australia (0.3 million hectares). Unfortunately, biotechnological
progress is difficult to access for many poor farmers in Asia, Africa and South America. This is
because nearly all methods which are used to create various biotechnological plants have been
patented by a few gigantic corporations. See: “Peneliti AS Kembangkan Metode Bioteknologi Bebas
Hak Paten” (US Researchers Develop Open Source-based Biotechnology Method), SUARA
MERDEKA,
3
October
2006,
available
at:
http://www.suaramerdeka.com/cybernews/harian/0610/03/nas16.htm,
retrieved
on:
10
November 2006.
1215 This can be seen from the US-FTA with other developing countries in the field of food and
agriculture. Didik, an associate researcher with the IGJ, refers to Mexico’s experience in the
signature of the North America Free Trade Area (NAFTA). More than 1,3 million Mexican corn
famers lost their jobs after the NAFTA implementation. An example is Columbia, which joined the
Central America Free Trade Area (CAFTA), where more than 1 million Columbian consumers are
deprived of access to essential medicines. Consequently, post-CAFTA, Columbia has to allocate an
additional payment, US$ 5 billion, to finance its public health sector. See: “Forum International
Global Justice (IGJ) Sarankan Pemerintah Perkuat Pasar Domestik (IGJ Forum suggests the
Government to strengthen Domestic Market), Sinar Harapan, 8 June 2007, available at:
http://www.sinarharapan.co.id/berita/0706/08/eko03.html
1216 For example, in subsidy issues, the US has strong interests in the agricultural sector in developing
countries, including in Indonesia, because the US experiences a trade surplus in the agricultural
sector, such as corn and wheat or rye. The US has applied high rate tariffs for agricultural products
to protect its farmers only amount to no more than 2 % of the total population. Strangely, the
WTO’s Agreement on Agriculture (AOA) promotes import liberalization, and hence the entry of
cheap agricultural products into Indigenous communities, while forcing them to produce products
for export. Export crops enter a highly competitive global market, in which the North subsidizes its
farmers to the tune of billions of dollars (US), and yield little revenue for small farmers in the
South. Distorted, export-oriented development policies have devastating results for peoples in the
South. See: Shiva, V ( 2000) ‘Poverty & Globalisation’ , Respect for Earth BBC Reith Lectures 2000
(www.ratical.org/co-globalize/lecture 5 .html, retrieved on 27 August 2006).
1217 Tukirin was asked to participate in the project without being informed of its objective, except that
the farmers would be taught the skills of breeding seeds. The farmers bought seeds from the shop
while PT BISI provided the male seeds. Then the seeds were planted on each farmer’s land in a
particular way: three rows of female seeds and one row of male seeds. The corn seeds harvested
from the farmers’ plots were bought and marketed by PT BISI. The project ended in 1998 and
Tukirin was named as the second best seed developer in the project. There were never any legal
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and the local government to develop corn seeds. In 1999, Tukirin continued to
develop his capabilities to plant and to produce corn in order to support his
family.1219 PT BISI became aware of this and filed a case against Tukirin and his
friend Suprapto, accusing them of illegally distributing seeds without
certification.1220 The judge sentenced them to six months’ imprisonment, but
suspended the punishment and instead imposed a one-year probationary period.
It also prohibited Tukirin from planting his own corn seeds for a year. This is not
surprising as the case was dealt with in a somewhat bizarre manner which is
indicative of legal flaws and collusion.1221

contractual terms between the farmers and the project management or PT BISI. See: Hira Jhamtani
and Dey Patria, 2006, Case Documentation: Indonesian Farmers Prosecuted for Breeding Their Own Seeds,
GRAIN, 24 October 2006. Available at: http://www.grain.org/article/entries/2208-indonesianfarmers-prosecuted-for-breeding-their-own-seeds; see also: Note 1229.
1218 PT BISI was established in 1983 as a joint venture between the Thailand-based Charoen
Phokphand (80% share) and a national company PT Central Pertiwi Indonesia (20%). It leads the
hybrid corn seed market in Indonesia.
1219 At that time, he bought seeds every season. He needed 10 kg of corn seeds for his half-hectare
plot of land. At the current price, BISI-produced seeds cost Rp. 26,000 - 30,000,- per kg (about
US$2.60 - 3.00). Thus the cost of seeds would amount to around Rp. 300,000,- (US$30). In 2003
Tukirin wanted to breed his own seeds using the skills he had acquired during the project. He
selected the larger corn type with seeds which were pale in colour, which he considered as male.
He planted them with seeds from normal corn that were considered female. He used a modified
method of planting in which he inserted male seeds among the rows of female plants. He
succeeded in breeding seeds in this way, although they were not of the same quality as the seeds
from PT BISI. Tukirin’s colleague was happy when he started breeding seeds and selling them at
Rp. 6.000,- (US$ 60 cents) per kg. He sold them without labels and merely among his neighbours.
He also wanted to continue to experiment further but had to stop when he was arrested. See: Hira
Jhamtani and Dey Patria, Case Documentation: Indonesian Farmers Jailed for Planting Company “Corn”
Seeds.
Available
at:
Asian
Farmers.Org.,
20
October
2006,
available
on:
http://asianfarmers.org/?p=209
1220 Tukirin and Suprapto were not the only farmers prosecuted by the courts. Three other corn
farmers from Kediri were also prosecuted. The Kediri court also imposed suspended prison and
probationary sentences on Slamet and Kusen, and a sentence of one month imprisonment on the
seed seller Djumidi. In addition, the Kediri court prohibited Djumidi, Slamet and Kusen from
planting and breeding corn seeds. Local non-governmental organisations (NGOs) report similar
but undocumented cases from Nganjuk, Kediri and even Tulungagung, where farmers did not dare
to talk to reporters or NGOs. Of grater concern is a case involving Budi Purwo Utomo, a young
farmer from Kediri who learnt seed breeding techniques from books. He was accused by PT BISI of
conducting unauthorised seed certification, trademark violation and copying breeding techniques.
See: Hira Jhamtani and Dey Patria, 2006, Ibid.
1221 First of all, police officers, employees of PT BISI and witnesses from among the government
agriculture extension officers confiscated two female and two male corn plants from Tukirin’s field
without prior consent or proper authorization. These plants were two months old and the flowers
had not matured. Later on in court, different corn plants were exhibited whose flowers had
bloomed. Secondly, Tukirin was never represented by (or provided with) a lawyer during both the
interrogation as well as the court proceedings. In very unjust court proceedings, in January 2005,
Tukirin explained how he had bred his own seeds, but the expert witness from the government’s
seed supervision and certification office stated that it was impossible to breed seeds using Tukirin’s
method. It was ironic that a government official actually testified against farmers. Finally, it was
not very clear what Tukirin was actually charged with: stealing parent seeds, selling seeds without
proper certification, or copying BISI’s breeding method. All the charges could not be proved.
Tukirin pleaded not guilty to these accusations. He had not stolen the seeds, he had not copied PT
BISI techniques and he had not marketed uncertified seeds as he had only sold them to his
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The court decision had four serious legal flaws.1222 Firstly, the court
maintained that Tukirin and his friends had copied BISI’s patented corn-breeding
method, based on Law No. 12/1992. In fact, this law does not regulate patent
violations. Secondly, if a case relates to patent violations, it must be reviewed and
examined by the Indonesian Commercial Court.1223 Thirdly, Tukirin could only be
tried for a patent right violation if it had been proved that a violation had indeed
occurred. Unfortunately, the judge failed to prove any violation of patent rights.
Later, the judge stated that Tukirin had violated Article 14(1) of Law No. 12/1992
on plant cultivation systems. This article states that seed certification is a labelling
process to be undertaken by the government, or by individuals or legal bodies that
are authorized to do so. In fact, Tukirin had not certified his seeds. Article 61(1) b
states that unauthorized seed certification as provided in Article 14(1) is liable to a
penalty of a maximum three years’ imprisonment and a maximum fine of Rp. 150
million. Unfortunately, the judge failed to prove that Tukirin had certified the corn
seeds. Tukirin had never engaged in certification activities. He merely cultivated,
modified, planted and produced the seeds based on his knowledge and
experience. All the seeds were for himself or were sold to his neighbours without a
label for little additional income.1224
As a comparative study, it is necessary to scrutinise another similar case,
Monsanto vs Percy Schmeiser, in Canada.1225 Clearly, the above cases show that the
neighbours and had not made a large profit. See: A dialog between Dey Patria and Tukirin. See:
Hira Jhamtani and Dey Patria, 2006, Ibid.
1222 See: Sulistiono Kertawacana, “Hak Paten vs Petani Kecil” (Patent Right vs Small Farmer), Sinar
Harapan, Senin 24 Oktober 2005. In addition, this is a summary of my personal discussion with
Prof. Agus Sardjono, one of Indonesian intellectual property scholars and the legal advisor of the
Directorate General for Intellectual Property, Department of Law and Human Rights, Republic of
Indonesia. See: Agus Sardjono: ‘Hakim PN Kediri salah menerapkan hukum dalam kasus benih
Budi’ (Judge of Kediri District Court Made Mistake in Applying Law on Budi’s Seed’ , 19 January
2007,
available
at:
Available
on:
http://us.oneworld.net/external/?url=http%3A%2F%2Fwww.beritabumi.or.id%2Fartikel3.php%3
Fidartikel%3D298, retrieved on 26 April 2007.
1223 See: IPA 2001, Article 118.
1224 In an interview, Tukirin expressed his intention of obtaining a small income. All he wanted to do
was to cut production costs without harming anyone. Then, he lamented the lack of government
support. He said that government officials often stress that farmers must be skilled and
independent. He wanted to be skilled in breeding seeds and to use his own seeds. Why, but, he
wondered, was he prosecuted for doing so? Also, he wanted the government officials to
communicate the legal aspects of seed breeding so that farmers can understand the system. See: A
dialog between Dey Patria and Tukirin. See: Hira Jhamtani and Dey Patria, Case Documentation:
Indonesian Farmers Jailed for Planting Company “Corn” Seeds. Available at: Asian Farmers.Org., 20
October 2006, available on: http://asianfarmers.org/?p=209
1225 In 1997, Percy, a canola breeder and grower in Bruno, Saskatchewan, Western Canada, was
charged with illegally using transgenic canola seed from Monsanto. Percy was threated with a fine
of US$ 15 per acre. During 1998, over 95% of Schmeiser's canola crop of approximately 1,000 acres
(4 km²) was identified as the Roundup Ready variety. Monsanto then sued Schmeiser for patent
infringement by keeping Roundup Ready canola seeds and failing to obtain a licence for the canola
plants. The Court ruled that Schmeiser had deprived Monsanto of its monopoly on the special
canola plant by storing and planting the Roundup Ready canola seeds pursuant to his commercial
interests. Thus, Schmeiser was considered to have infringed section 42 of the Patent Act. The Court,
however, disagreed with the damages awarded by the trial judge as no profit had resulted directly
from the invention itself. (See: Monsanto Canada Inc. v. Schmeiser [2004] 1 S.C.R. 902, 2004 SCC 34, a
leading Supreme Court of Canada case on patent rights in biotechnology). Compared to the case of
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implementation of patent regime has blocked famers’s creativity in providing and
producing food. The Tukirin case challenges the Indonesian government’s
protection of the substantial needs of the people with respect to food and
agriculture, by integrating them into an appropriate patent regime.
Basically, in Indonesia, malnutrition, hunger and dependency on food and
the agricultural sector are ironic phenomena because Indonesia, an agricultural
country, has a huge amount of fertile land and rich natural resources. Clearly, the
weak situation of national food in Indonesia is not only caused by the weaknesses
and incoherence of the government and society in appreciating IP legislation, i.e.
patents, and the weak government policies in guaranteeing national food security,
but also by complex corporate interests and the implementation of incorrect
policies1226 concerning rice.
4.2.1.2. National Public Health and Pharmaceutical Issues
Similar to food and agricultural issues, the unrestricted exploitation of
patents has deprived public access to health, i.e. essential medicines. This is
because the patent regime provides strong and rigid protection for pharmaceutical
industries to exploit their products.1227 Through the patent regime, patent holders
can control and determine the price of their products.1228 As a result, many
developing countries, including Indonesia, suffer from high prices for

Monsanto vs. Percy Schmeiser in Canada, even though Percy had lost in the federal court, he received
strong support from the international community, particularly from farmers groups and NGOs.
The Supreme Court of Canada decided, in May 2004, decided that even though Percy had infringed
Monsanto’s patent right on Canola RR, the court did’nt fine him because Percy had not received
excess profits by planting the Kanola patented by Monsanto in his field. Clearly, the Supreme Court
of Canada considers excess profit from cultivation to be a reason for imposing a fine. It was very
different from Nganjuk and Kediri court decisions, even though the patent case is not within their
authority.
1226 See: C. Peter Timmer, Food Security in Indonesia: Current Challenges and the Long-Run Outlook,
Working Paper No. 48, November 2004, Centre for Global Development; Concerning correlation
between weaknesses of national policy and corporate interests, see: Notes 1211, 1212 and 1213.
1227 Unfortunately, the strong patent protection that market-based approach fails to serve the public
interest, particularly the poor and the marginalised. Even worse, in practice, some corporate moves
in the form of mergers and acquisitions have been recently heightened by the reduced
competitiveness of the pharmaceutical industry. By the mid-1990s, major pharmaceutical
companies found it “increasingly difficult to introduce drugs that were truly innovative.”
Moreover, the price of new innovative products is expensive because competition refers to
therapeutic impact, not the price. The broad scope of patents in medicine may cover not only active
components, but also the process, the composition of pharmaceutical products, and new methods
for using a particular medicine. The broad scope of patent protection may expand the possibility
for the right owner or inventor to control and exploit the medicine as well as to limit public access
to develop or optimize the product, particularly for guaranteeing product availability in
maintaining the sustainability of collective life. See Maskus & Reichman, 2004, at 36–39 (describing
the problem created by poor quality patents issued in less developed countries).
1228 According to Oh (2001), the high prices of medicines are the result of patents which give their
holders the right to restrict competition and therefore to sell a certain drug in a monopolistic
environment. Thus, prices of medicines will continue to rise, making access more difficult and
damaging local pharmaceutical industries. The production of generic equivalents of expensive,
branded drugs will be limited because of the 20-year patent protection for pharmaceutical products
and processes. See: Cecilia Oh, 2001, ‘TRIPs, Patents and Access to Medicines: Proposals for
Clarification and Reform’, Third World Network Briefing Paper.
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medicines.1229 The implementation of TRIPs Agreement,1230 TRIPs-Plus1231 and
ACTA will not only restrain innovation and information flows but also threaten
social welfare.1232 Therefore, from time to time, developing countries, including
In Indonesia, Ratna, the Director of Procurement for Medicine, Directorate General Pharmacy and
Health Apparatus, Department of Health RI, maintains that the need for medicine for the poor in
Indonesia has increased significantly from 60 million people in 2007 to 76,4 million people in 2008.
See: “Increased, the need of Medicine for Poor People”, Suara NTB, 26 February 2008, available at:
http://www.suarantb.com/2008/02/27/Sosial/xdetil5.htm, See; also: Management, Department
of
Health
RI,
8
November
2007,
available
at:
http://www.depkes.go.id/index.php?option=news&task=viewarticle&sid=2897&Itemid=2.
The
high price of HIV/AIDS medicines graphically illustrated the iniquitous effect that patents can
have. Higher prices also limit the ability of developing-country governments to meet people's basic
rights to food, health, and development. In a hearing with Indonesian members of Parliament,
Commission IX, on 17 March 2008, Siti Fadhilah Supari, the Minister of Health of RI, stated that
“recently, the price of medicine in Indonesia is the highest in the world”. She adds that we cannot
do anything about this, the only thing that we can do is to introduce a generic medicine law.
However, most pharmaceutical industries do not want to produce generic medicines, due to small
profit margin”. See: “Harga Obat Melambung, Menkes Lempat Handuk” (Medicine prices rocket,
the
Minister
of
Health
Throws
the
Towel”,
available
at:
http://www.myrmnews.com/indexframe.php?url=situsberita/index.php?pilih=lihat_edisi_websit
e&id=54360
1230 The implementation of the TRIPs agreement not only restrains innovation and information flows
but also blocks and stops this practice. In addition, fears are growing that through the timely shift
of product and process application or minor changes to the ingredients of drugs, protection for
medicines may be extended to illegitimately long periods. This can be inferred from the increased
fake drug cases in developing countries, due to the increased unaffordable medicines. For example,
in Indonesia, the Jakarta Metropolitan Police Department (Polda Metro Jaya) seized and destroyed
counterfeited and illegal medicines on 14 November 2007. Those fake medicines consisted of
15,411,562 tablets, 3,457 boxes of medicine, 2,295 tube medicines, 12,370 pills, 950 bottles of liquid
medicines, 46,366 bags of capsules, 9 bags of mixed medicines, and 631 kg of medicine powder. It is
but one of the serious crimes in health sector. See: Indira Rexki Sari, ‘Obat Ilegal Rp 25 M
Dimusnahkan’ (Illegal Medicine, 25 Billion sized), REPUBLIKA, 14 November 2007.
1231 The FTA route of empowering drug administration authorities to refuse the registration of
generic drugs erodes the role of patent offices and provides an easy and cheap leeway for
proprietors to block generic drugs even when their patents may have expired or cannot stand up to
scrutiny. The US has introduced another avenue for blocking competition in generic drugs by
seeking to lock away data supplied by its companies. While in the past generic manufacturers
would only present to the national regulatory authorities the performance of the equivalent drugs
they sought to introduce to gain marketing approval, the US move will prevent them from doing
so because they will have to use their own test data. The imposition of a five-year moratorium on
the use of test data supplied by the US companies effectively serves as a patent. Far worse, if the
originator US companies gain approval for marketing in the US, they could just as well prevent
any generic competition in signatory countries (such as Marocco which has acceded to such a
provision) by simply asserting the data’s exclusivity from the time that approval was given in the
US and refuse to market the relevant drug in the signatory country. Any possibility of issuing a
compulsory licence by the signatory country will be curtailed as the data will exclusively prevent
any registration. See: ‘Access to Medicines at Risk Across the Globe: What to Watch Out in FTA
with
US’,
Brief
Note,
available
at:
http://www.twnside.org.sg/title2/FTAs/Intellectual_Property/IP_and_Access_to_Medicines/Ac
cessToMedicinesAtRiskAcrossTheGlobe-WhatToWatchOutForMSF.pdf; See also: Richard Dennis,
US FTA Negotiators Seek Backdoor to Higher Medicine Prices, Australia Institute, 3 December
2003; Endeshaw, Assafa, 2006, “Free Trade Agreements as Surrogates for TRIPs-Plus”, (2006) 7
Europeaî Intellectual Property Review (EIPR), at 380.
1232 The implementation of the TRIPs Agreement, TRIPs-plus and The Anti-Counterfeiting Trade
Agreement (ACTA) potentially undermining the livelihood of Indonesian people. TRIPs-Plus
rules, for instance, will have a considerable implication on public health because it restricts the
1229
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Indonesia, tried to exclude certain fields of technology from patent protection.1233
They argued that the introduction of patent protection for pharmaceutical
products would entail welfare losses for developing countries, from both the
increased prices of medicines caused by large royalty payments to foreign
pharmaceutical companies.1234 Since the 1960s, the development and production of
pharmaceuticals in Indonesia has been dominated by a limited number of
transnational corporations (TNCs) from developed countries.1235

ability of the participating governments to introduce competition for generic drugs. This, as a
result, would push the price of the drugs higher, and would unquestionably influence the way in
which essential medicines can be accessed by the people. It is interesting to note a report released
by the UNCTAD on 6 March 1997 on the results of its inquiry into the effects on social welfare
arising from increased patent protection for pharmaceuticals concluded that such protection would
result in a net social loss, calculated on a global basis. See: Loughlan, P., “Patents: Breaking Into the
Loop”, (1998) 20 The Sydney Law Review, at 577; Subramanian, R, “Putting Some Numbers on the
TRIPs Pharmaceuticals Debate” (1995) 10 International Journal of Technology Management at 263.
1233 In fact, in the 1970s many countries excluded pharmaceuticals and food products from
patentability and now it is still relevant to discuss the possibility of exclusion for essential life, such
as health, food, and education. Indonesia, together with many other ASEAN and developing
countries, such as Argentina, Turkey, and India have excluded pharmaceutical products from
patent protection in the interests of social welfare. See: Antons, Christoph, “Intellectual Property
Law in ASEAN Countries: A Survey” (1991) 13 EIPR at 79, 82, 83; See also: Brenner-Beck, Dru, “Do
As I Say, Not As I Did” (1992) 11 UCLA Pacific Basin Law Journal at 101; Weissman, R., 1996, ‘A
Long, Strange TRIPs: The Pharmaceutical Industry Drive to Harmonize Global Intellectual Property
Rules, and the Remaining WTO Legal Alternatives Available to Third World Countries’, (1996) 17
University of Pennsylvania Journal of International Economic Law, at 1119.
1234 Given that there is a link between patent protection and higher prices for pharmaceuticals, the
granting of private property rights for the essential needs of the people could be detrimental to
food, public health, and the educational sector, as well as development in general. Therefore, even
among industrialised countries, for many years, the pharmaceutical industry was not protected by
patents. It has only been recently that patent protection has been given to pharmaceutical products:
France in 1960, Germany in 1968, Japan in 1976, Switzerland in 1977, Italy and Sweden in 1978.
Some other industrialised countries, such as Finland, New Zealand, Spain and Norway, did not
grant patent protection to pharmaceuticals until the early 1990s. See: Nogues, Julio, “Patents and
Pharmaceutical Drugs: Understanding the Pressures on Developing Countries” (1990) 24 Journal of
World Trade at 82; See also: Weissman, R., 1996, Note 1233, at 1116, 1119, 1123; Konan, Denise Eby,
et al., “Intellectual Property Rights in the Asian-Pacific Region: problems, patterns, and policy”
(1995) 9 Asian-Pacific Economic Literature at 19-20.
1235 Most of them are from the United States, Germany, the United Kingdom, Switzerland, France,
and Japan. Drahos and Braithwaite note that by the late 1980s the use of the patent system in the
fields of genetic engineering and molecular biology was well under way. For genetic engineering,
the number of patents granted by the UPSTO had risen from below 20 in 1978 to almost 200 in 1987.
For molecular biology and microbiology the number of patents granted increased from
approximately 400 in 1978 to over 1,000 in 1987. The bulk of patents went to US corporations.
Starting in the late 1980s, the new research tools unleashed by the science of molecular genetics
have fundamentally altered the pharmaceutical R&D process and have provoked a large number of
mergers and buy-outs, thus changing the traditional picture of the industry. See: Carsten Fink,
“How Stronger Patent Protection in India Might Affect the Behaviour of Trans-National
Pharmaceutical
Industries”,
World
Bank
Research
paper
(7-8)
at
hyperlink:
wbln0018.worldbank.org/research/workpapers.nsf/0/5d9b67dfa0777405852568e80065f3c4/$FILE
/wps2352.pdf. Figures from the US PTO, reproduced in US Congress, Office of Technology
Assessment, New Development in Biotechnology: Patenting Life, Special Report, US Government
Printing Office, Washington, DC, 1989, at 63-64, in Drahos and Braithwaite, Information Feudalism,
2002, at, 155; Kevin E. Davis, “Regulation of Technology Transfer to Developing Countries: The
Relevance of Institutional Capacity, Law & Policy, Vol.27, No.1 January 2005, at 7.
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Inadequate public health conditions in developing countries are not only
the result of inappropriate IP1236 and an inefficient national health system, but also
of an aggressive policy and even abusive actions1237 by pharmaceutical
industries1238 using the intellectual property law system and applying various
strategic marketing techniques to control the production and distribution of
medicines.1239 Therefore, in the public health debate, the pharmaceutical industry
and the intellectual property system are often demonized1240 and the mass media
are filled with “sound bites” describing the patent system as “evil”1241 and Big
Indonesia’s patent system dates back to 1912 when it was introduced by the Dutch Government in
Indonesia. It was then changed by the Indonesian Patent Act in 1989, 1992, 1997 and 2001. The
patents granted at that time were for a period of 14 years and obviously catered for the needs of the
capitalist and ruling regime. As a result of this, there was no significant information and
technological development in Indonesia. Although the patent act allowed product patents, it did
not encourage investment in research and development, nor the transfer of technology, nor were
medicines manufactured in the country. It only helped foreign pharmaceutical companies to import
drugs (both bulk drugs, active ingredients and formulas) and to sell them in the local market at
extremely high prices.
1237 Various critics claim that the pharmaceutical industry has been abusing the intellectual property
system. For example, even though patents protect most pharmaceuticals for only twenty years,
giving them an estimated effective marketing period of about fourteen years, the industry has used
the intellectual property system to prolong its market exclusivity. By the late 1990s, the U.S.
pharmaceutical exclusive marketing period was approximately 14 years. There is some evidence
that the period is longer for recent antibiotics. Outterson notes that for the last two novel antibiotics
approved by the FDA (Zyvox/linezolid and Cubicin/daptomycin), the exclusive marketing period
indicated by the FDA Orange Book is 14 to 21 years for Zyvox and 13 to 16 years for Cubicin.” See:
Kevin Outterson, The Vanishing Public Domain: Antibiotic Resistance, Pharmaceutical Innovation and
Global Public Health, 67 U. PITT. L. REV. 67, 72 (2005).
1238 The term “pharmaceutical industry” refers to manufacturers and developers of patented
pharmaceuticals. The pharmaceutical industry and some commentators have used research-based
pharmaceutical companies to distinguish these companies from their generic competitors.
However, it is recognised that some generic manufacturers also carry out research, while some
research-based companies also manufacture generic drugs or their own generic subsidiaries. See:
Peter K.Yu, The International Enclosure Movement, INDIANA LAW JOURNAL, Vol.82:827, at 835
1239 Barbara Rosenberg noted that the legal techniques used by the industry include: (i) the use of
legal provisions and loopholes to apply for a patent extension aiming to extend patent terms; (ii)
suing generic manufacturers for patent infringement in order to increase the costs of generics
entering the market and to discourage entry (usually referred to as sham litigation); (iii) applying
for excessively broad patents to block research by competitors; (iv) the modification of drug
molecules or the recombination of existent drugs in slightly different ways for which new patents
are applied for and that may result in an extension to the 20 years of exclusionary power; (v) the
intentional layering of several patents to secure broad and continual exclusionary rights; and (vi)
the use of brand names to increase barriers to entry for a generic drug manufacturer. See: Barbara
Rosenberg, 2006, Market Concentration of the Transnational Pharmaceutical Industry and the Generic
Industries: Trends on Mergers, Acquisitions and Other Transactions, in Pedro Roffe, Geoff Tansey &
David Vivas-Eugui eds., 2006 NEGOTIATING HEALTH, Earthscan Publications Ltd, at 74–75.
1240 Some commentators have noted that ‘northern consumers sometimes benefit, and northern drug
firms always benefit from the tightening of intellectual property standards in the pharmaceutical
area, the south never benefits. All the south gets are higher prices, fewer manufacturing jobs, and
fewer drugs to choose from in the long run’. See: Eyal Benvenisti & George W. Downs, Distributive
Politics and International Institutions: The Case of Drugs, 36 CASE W. RES. J. INT’L L. 21, 25 (2004); see
also Elhanan Helpman, Innovation, Imitation, and Intellectual Property Rights, 61 ECONOMETRICA
1247, 1274 (1993) (“(if) anyone benefits (from strong intellectual property protection in less
developed countries), it is not the South.”).
1241 See, e.g. Ranjit Devraj, Lesser-Than-Evil Patent Law Pleases Drug Firms, INTER PRESS SERVICE,
Mar. 24, 2005 (describing patent law as “lesser than evil”); Patents Jurisprudence, HINDU, June 10,
1236
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Pharma as “greedy.”1242 As Graham Dutfield has succinctly summarized, major
pharmaceutical companies have been widely criticized for taking advantage of
their intellectual property rights1243 in two ways: (i) by charging high prices for
treatments for diseases that seriously affect poor people who are unable to afford
them; and (ii) by putting pressure on developing country governments to prevent
the local manufacture or importation of cheaper copied versions of the drugs
produced in countries where either they cannot be patented or where the patents
are not respected.1244 In the past decade, major pharmaceutical companies have
also used business strategies, such as mergers, acquisitions, co-marketing,1245 copromotion,1246 and strategic partnerships, to augment their market power and to
reduce, or at least delay, generic competition.1247 While these mergers and
acquisitions allow the companies to decide whether they want the acquired
generic manufacturers to continue with the production of generic drugs, cooptation and co-marketing strategies force generic manufacturers to divert
2003 (“Patents are monopolies and monopolies are evil unless regulated by law designed to serve
social justice, national interests and pragmatic considerations.”); Uniform Problems, TIMES INDIA,
Aug. 12, 1999 (“The new patents regime is an evil endangering the health of the poor masses.”);
Andrew Leonard, Big Pharma to Africa’s Aid? Really?, 2007] SALON.COM, Jan. 20, 2006, at
http://www.salon.com/tech/htww/2006/01/20/africa_drugs_2/index.html (referring to one
“extreme voice” that holds the perspective, “patents are evil”).
1242 See, e.g. Nitya Nanda & Ritu Lodha, Making Essential Medicines Affordable to the Poor, 20 WIS. INT’L
L.J. 581, 584 (2002) (“The main obstacle to a more constructive direction in the industry is the greed
of pharmaceutical companies, which see greater profits in drugs to reduce cholesterol for rich
American consumers than in drugs to tackle the killer diseases which affect the world’s poorest
people.”); Al Martinez, Thoughts of Mortality While Scanning the Menu, L.A. TIMES, Nov. 21, 2005, at
E12 (describing “today’s greedy pharmaceutical industry that will shove anything on the market
that will make money”); Steven Pearlstein, Politics Slows Agreement on Lifesaving Drugs, WASH.
POST, July 4, 2003, at E1 (mentioning the “greedy drug companies”).
1243 Although patents provide primary protection for pharmaceuticals, other forms of intellectual
property also offer protection. See Keith E. Maskus, Ensuring Access to Essential Medicines: Some
Economic Considerations, 20 WIS. INT’L L.J. 563, 569 (2002) (discussing the use by Novartis AG of a
different trade name for its anti-malarial drug to protect against parallel importation); Pedro Roffe
with Christoph Spennemann & Johanna von Braun, From Paris to Doha: The WTO Doha Declaration
on the TRIPs Agreement and Public Health, in Negotiating Health, at 9, 14–15 (“[I]n the case of some
drugs, the most efficient manufacturing process is protected as a trade secret or by a separate
patent, which may even be owned by a different company.”).
1244 Graham Dutfield, Introduction to Trading in Knowledge Development Perspectives on TRIPS, Trade
and Sustainability, at 6–7.
1245 Co-marketing refers to “the sale and marketing of a defined product, which is to be conducted
independently and under different trademarks by each party.” See: Barbara Rosenberg, Market
Concentration of the Transnational Pharmaceutical Industry and the Generic Industries: Trends on Mergers,
Acquisitions and Other Transactions, in Pedro Roffe, Geoff Tansey & David Vivas-Eugui eds., 2006
NEGOTIATING HEALTH, Earthscan Publications Ltd, at 71.
1246 Co-promotion refers to “the sale and marketing of a defined product under a single trademark,
where the parties cooperate in managing the overall process of commercialization, from
manufacture through sale to the ultimate consumer.” Id.
1247 See: Tension between EU Competition vs Pharmaceutical Industries in November 2008. Neelie
Kroes (European Union Commissioner for Competition), indicated that European patients paid
some Euro 3 billion (US dollars 3.87 billion) more for medicines from 2000 to 2007 because drug
makers deliberately stalled the sale of cheaper generic versions. See: Aoife White, “EU Says Drug
Makers Blocked Cheaper Medicines”, International Business Times, Friday, 28 Nov 2008, available at:
http://www.ibtimes.com/articles/20081128/eu-says-drugmakers-blocked-cheapermedicines.htm; See: Notes 1205, 1783.
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energies and technological capabilities from generic production.1248 Referring to
the trend of substantial increases in the amount of vertical and horizontal
integration in the biopharmaceutical industry, it is necessary to optimize the
function of patent and antitrust law to avoid a threat of unrestricted exploitation of
patent products,1249 as well as to foster the cumulative process in essential
innovations, such as food or biopharmacy.1250
Undoubtedly, the above condition frequently sparks a conflict of interest
between developed countries and developing countries, which struggle to access
essential medicine.1251 An interesting case in Indonesia is the conflict of interest in
the utilization of the H5N1 virus. This case has been triggered by a gigantic
corporate manouvres to control and exploit the utilization of the H5N1 virus strain
Indonesia.
On 27 May 2006, The Straits Times in Singapopre released information that
scientists cannot access data sequencing the DNA of H5N1 stored in the WHO
collaborating centre (WHO CC) in Hongkong under the Global Influenza
Surveilance Network (GISN) WHO system. In addition, the data has been
inappropriately exploited by pharmaceutical corporations. Actually, the
Indonesian resistance to the threats had been sparked by a series of deaths due to
bird flu since 2005. No country in the world has been hit so hard by bird flu as
Indonesia.1252 Strangely enough, the vaccine for tamiflu was supplied and
See: Barbara Rosenberg, 2006, Note 1239, at 72.
See Dina Kallay, 2004, The Law and Economics of Antitrust and Intellectual Property: An Austrian
Approach’, Edward Elgar, Cheltenham, UK, Northampton, MA, USA, at 1-37.
1250 In the context of the biopharmaceutical industry, broad patents, particularly on upstream
innovation, represent the main threat to competitions. Thus patent law needs to take the lead in
preserving competition, primarily by limiting the scope of patents on upstream invention. Antitrust
law, and especially the theory of innovation markets, should play a secondary role. In this
secondary role, the innovation markets theory will actually support certain market transactions that
aggregate patent rights, in particular procompetitive patent pools. Innovation markets theory will,
however, have an important role to play in restricting market transactions if the transactions will
give a single entity control over what appears to be a fundamental platform technology. See: Rai,
Arti K., "Fostering Cumulative Innovation in the Biopharmaceutical Industry: The Role of Patents
and Antitrust", Berkeley Technology Law Journal, Vol. 16, Spring 2001, available at SSRN:
http://ssrn.com/abstract=307441 or DOI: 10.2139/ssrn.307441
1251 This conflict of interest in optimising the intellectual products for health, i.e. access to essential
medicines, can be seen in the conflict between South Africa and the US. When South Africa tried to
introduce its National Patent Act that encouraged the utilisation of generic drugs and the parallel
importation of drugs to support its public health, foreign pharmaceutical industries, including US
pharmaceutical corporations, explicitly reacted and threatened South Africa through the WTO.
Another case is Thailand’s experience. This country is one of the locations for medically testing of
AZT, a medicine to prevent HIV transmission from pregnant women to their babies. When the
country intended to produce its own generic version, the US pharmaceutical industries challenged
the plan by relying on the still valid patent protection for the drugs. See: “TRIPs dan Ancaman
terhadap Sektor Kesehatan (TRIPs and Threats to Health Sector), KOMPAS, 22 November 2000,
available at: http://kompas.com/kompas-cetak/0011/22/iptek/trip41.htm, retrieved on: 17
February 2005.
1252 CA Nidom, Director of the Research Centre for Avian Flu, Airlangga University, predicted that
Jakarta and Tangerang would become epicentrum of H5N1. This hypothesis is based on the
simulation results of various models of bioinformatics calculations. According to Nidom, if all the
inhabitants of Jakarta undergo a heath examination, he predicted that at least 70 % would be
infected with the virus, even though they are not always sick or die. He further added that H5N1 in
Jakarta and Tangerang is increasing and it could transform and spread from human to human. At
1248
1249
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controlled by developed countries, which are not affected by the bird flu. Victims
are increasing in number. The government has learned from the Vietnam
experience and has re-evaluated its experience where many victims of bird flu in
Vietnam and Indonesia were the object of research. In this case, samples of the
H5N1 strain from Vietnam and the strain from Indonesia have been regularly
taken and sent to WHO CC for various purposes, such as risk assessment,
diagnosis, and seed virus production.1253 Then, the seed virus was used to
formulate, to make and to produce a vaccine (i.e. the H5N1 strain in Vietnam, the
strain in Indonesia and so forth). Ironically, only a few large corporations,
particularly from developed countries, can access the sample from the WHO CC
and have used the sample to make and to produce the H5N1 vaccine.1254 They
have then sold it back to Vietnam and Indonesia and the rest of the world
whithout Indonesian government permission.
Acknowleging this inappropriate exploitation, the Indonesian government
was disappointed.1255 Therefore, on 20 December 2006, Supari, the Indonesian
Health Minister, decided to stop sharing Indonesia's strains of bird flu with the
WHO CC because of fears that any vaccines developed would then be sold for a
profit to developing countries with no benefit accruing to Indonesia.1256 The
this time, Indonesia has one of the biggest clusters of H5N1 in the world. See: Sampurno, 2007, “Flu
Burung: Awas Wabah Besar!”, REPUBLIKA, 29 January 2007. Up till 2008, 11 people has already
died, and 10 of those were from Jakarta or surrounding areas. See: Geof Thompson, “US bird flu
research dangerous for humanity: Indonesian minister”, ABC News, 20 February 2008, available at:
http://www.abc.net.au/news/stories/2008/02/20/2167559.htm; See also: “4,900 cadres prepared
to fight bird flu”, The Jakarta Post, February 17, 2007.
1253 At that time, for diagnosis reasons, the World Health Organization (WHO), through the WHO
Collaborating Center (WHO CC) in Hong Kong, instructed the Indonesian government to send a
sample or specimen of H5N1. The instruction was followed by the Indonesian Health Minister. In
addition, the Minister instructed laboratory research and development by the Health Department
to carry out research into the H5N1 virus. Its results were the same. See: See also: Donald G. McNeil
Jr., “Indonesia Offering Samples of Bird Flu for Vaccines”, The New York Times, February 17, 2007.
1254 See: Siti Fadilah Supari, 2007, Saatnya Dunia Berubah: Tangan Tuhan di Balik Virus Flu Burung, (It’s
time for the World to Change! God's Hand is behind Avian Influenza), Sulaksana Watinsa
Indonesia. See also: Notes 1258, 1259.
1255 The sovereignty, dignity and rights of poor countries have been ignored due to the importance of
the Global Influenza Surveillance Network (GISN) WHO. This institution has full powers which it
has practised for more than 50 years. This institution has instructed more than 110 countries to send
specimens of H5N1 to GISN. Those viruses then become its own property, and it can exploit or
process the virus into a vaccine.
1256 The conflict of interest in the utilization of the H5N1 virus between public and private interests
still continues. The failure of WHO meetings in Singapore in July and November 2007 to produce a
consensus on the ideal mechanism for utilizing the H5N1 virus resulted in Indonesia continuing to
withhold samples. See: Laura MacInnis, ‘Indonesia yet to share live H5N1 virus samples: WHO’,
Reuters,
6
August
2007,
retrieved
on
20
March
2008,
Available
at:
http://www.alertnet.org/thenews/newsdesk/L63164.htm; See also: Fidler DP, ‘Influenza Virus
Samples, International Law, and Global Health Diplomacy, Emerge Infect Dis. 2008 Jan. For that
reason, the Indonesian government asked the WHO to change the GISN imperialistic mechanism in
utilising the virus. The Indonesian government demands an appropriate mechanism to utilise the
H5N1 virus based on equity, equality and transparent principles in order to guarantee the public
interest. Clearly, this Indonesian policy is not aimed at exercising sovereign rights over viruses or
bacteria found within its borders, but merely to urge the WHO to create a more transparent system
for utilising the virus collected under the GISN system. See: “WHO says RI helped raise awareness
about need for an affordable bird flu vaccine”, Associated Press, February 17, 2007; “WHO must
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Indonesian government has declared that ‘for the sake of fundamental human
interests, genomic data on bird-flu viruses can be accessed by anyone’.1257 The data
on DNA of the H5N1 virus of must be disclosed. They cannot be controlled by
certain groups. Then, on 8 August 2006, the WHO transmitted the data. The
world’s scientists praised this effort as a gateway for accessing scientific data. The
Economist called this event a revolution for transparency. However, in February
2007, the WHO CC data was used and exploited by CSL, an Australia
pharmaceutical corporation.1258 A sample of the H5N1 virus was even stored in the
Los Alamos National Laboratory, in New Mexico, AS.1259 As a response to
Australia’s action and the abuse of the data, the Indonesian Health Minister
reintroduced a previous policy that prohibited the transfer of H5N1 to world
research centres,1260 if the WHO and other isolated recipients did not agree to sign
the material transfer agreement (MTA) introduced by Indonesia.1261 Those actions
and reactions have triggered public debate, because the commercialization of the

follow rules, like everyone else”, The Jakarta Post, February 17, 2007; “RI 'will not share' flu
samples”, The Jakarta Post, February 17, 2007.
1257 Clearly, the Health Minister had called for transparency in anticipating the threats of bird flu.
This decision and commitment shows Supari to be a reformer in changing the existing system to
save the world from pandemic threats. The Economist, London posits Supari as one of the exponents
to begin a revolution in saving the world from pandemic. See: The Economist (10 Ausgust 2006),
available at: http://www.economist.com/science/displaystory.cfm?story_id=7270183
1258 This relates to the Australian pharmaceutical corporation’s action in exploiting the H5N1 vaccine
(an essential medicine) and offering it to Indonesia at an expensive price. See: TEMPO-interaktif, 7
February 2007. As this epidemic is highly dangerous (it killed 63 (75%) of the 81 people infected
(WHO, 3/2/2007)), there is no ethical and legal validation that may endorse any exploitation of
misery solely to gain profit. More peculiarly, the vaccine has been formulated by pirating the H5N1
specimens routinely sent by the Indonesian government to world collaborating research centres for
avian influenza in Washington, London, Tokyo and Melbourne. This case shows the importance of
a policy to limit and control the exploitation of exclusive rights for the sake of humanity.
1259 In her book, Saatnya Dunia Berubah!, Supari draws on her personal experience as the Minister of
Health of Indonesia leading the Indonesian delegation to negotiate public access to health,
particularly in the case of H5N1. See: “Minister of Health Launches a Book” ("Saatnya Dunia
Berubah! Tangan Tuhan di Balik Virus Flu Burung" (It’s time for the World to Change! God's Hand
is behind Avian Influenza), Department of Health RI, 8 February 2008, available at:
http://www.depkes.go.id/en/0802mi.htm. She further elaborates on the reasons for obtaining
protection against virus threat for Indonesia people, and reveals the full scope of the conspiracy.
When she was interviewed by ABC Radio's AM, she explicitly accused Australia of stealing
Indonesia's strain of H5N1 to make bird flu vaccines. "I never gave permission to send a specimen
of the virus to Australia," she said. She even warned that the WHO CC has shared the bird flu virus
data with the United States National Laboratory in Los Alamos, New Mexico, where nuclear
weapons are developed. See: “Pandemics and Transparency”, The Economist, print edition, 10
August
2006,
available
at:
http://www.economist.com/science/displaystory.cfm?story_id=7270183. Los Alamos is under the
US Energy Department which designed the atomic bomb dropped on Hiroshima. Therefore, the
Indonesian government asked WHO CC to disclose and return 58 virus strains Indonesia, which
are assumed to be stored in Bio Health Security, Pentagon, US. See: Mark Forbes, “US Dimisses Bird
Flu Claims”, the Sydney Morning Herald, 21 February 2008, avalaible at:
http://agonist.org/20080221/us_dismisses_bird_flu_claims.
available
at:
http://www.smh.com.au/news/world/us-dismisses-bird-fluclaims/2008/02/20/1203467183624.html
1260 NHK, Japan, 8 February 2007
1261 KOMPAS, 10 February 2007
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H5N1 virus1262 may impact national and international interests.1263 In this case,
Indonesia emphasizes that the specimen must be dedicated to developing valuable
research for anticipating a pandemic of H5N1. Therefore, no one can use the
specimen for commercial purposes without government permission.1264 This
government’s commitment is important to force the international institutions, i.e.
the WHO, to facilitate and improve the capability of all countries to produce
affordable vaccines for anticipating a pandemic of H5N1. For that reason,
Indonesia requires a material transfer agreement for diagnostic and research
purposes, not for commercialization purposes.1265 The above case shows the
importance of an ideal mechanism to optimize the utilization of intellectual
products not only for private, but also for the public interest.
4.2.1.3. Material Education: Books and IT Issues
The ministry stopped sending bird flu samples to WHO laboratories after the Australian
pharmaceutical company CSL announced that it was developing, without Jakarta's consent, a
vaccine developed from the Indonesian strain of bird flu. This policy has been supported by
international and national NGOs to force other international institutions to facilitate technology
transfers to developing countries. Marius Widjayarta, Chairmain of the Indonesia Health
Consumer Empowerment Foundation, maintains that “Indonesia has the right to stop sending out
its strain because WHO was trying to develop a vaccine with commercial benefits and Indonesia
would not have benefited for its efforts.” See: Alvin Darlanika Soedarjo, “Help needed for bird flu
vaccine, says official”, THE JAKARTA POST, 13 February 2007, available at:
http://www.thejakartapost.com/yesterdaydetail.asp?fileid=20070213.A05,
retrived
on:
14
February 2007. See also: Hayyan ul Haq, Komersialisasi Epidemi (Commercialisation of an
Epidemic), KOMPAS, 15 February 2007, available at: http://kompas.com/kompascetak/0702/15/opini/3314545.htm
1263 New York Times, 16/2/2007; International Herald Tribune, Opinion, 17/2/2007
1264 “It is not fair, we collect the virus, we are sick and struggle, but Australia used it to make and
produce H5N1 vaccines and sell them to Indonesia at expensive prices” said the Minister of Health,
Siti Fadhilah Supari. She maintains that the government never allows and permits other foreign
countries to distribute specimens of the H5N1 virus to other countries for commercial purposes.
See: Menkes Kecewa, Australia Komersialisasikan Specimen Flu Burung Indonesia (Minister of
Health of the Republic of Indonesia Disappointed, Australia Commercialises the Specimen of
Indonesian
Vaccine
for
Bird
Flu
(H5N1)
at
http://www.rakyatmerdeka.co.id/indexframe.php?url=situsberita/index.php?pilih=lihat_edisi_w
ebsite&id=27780
1265 Indonesia needs cooperation with other sophisticated pharmaceutical industries to develop a bird
flu vaccine for humans because local pharmaceutical companies lack the necessary vaccine
technology. Indonesia, i.e. the state-owned drug-maker Bio Farma, does not have the technology
and expertise to create the vaccine. Experts still fear that the virus could mutate into a more lethal
version that would be easily transmitted from human to human, sparking a global pandemic that
could kill millions. Therefore, Indonesia proposed a memorandum of understanding with the
Switzerland-based Baxter Healthcare SA, a subsidiary of the U.S. pharmaceutical company Baxter
International, to develop a human vaccine based on the Indonesian strain of the H5N1 virus.
Finally, the Indonesian Government signed the MOU with Baxter Healthcare Swiss for the
technology transfer of H5N1 covering the formulation and accomplishment of H
vaccine/Indonesia/5/2005. As a result, Indonesia has the right to produce and sell the H
vaccine/Indonesia/5/2005, as well as to distribute it to other countries for humane purposes. See:
‘Indonesia Baxter Sign MOU on Bird Flu Vaccine’, Reuters, 7 February 2007, available at:
http://www.reuters.com/article/2007/02/07/idUSJAK76679; See also: “Menkes Kecewa, Australia
Komersialisasikan Specimen Flu Burung Indonesia” (Minister of Health Disappointed, Australia
Commercializes the Specimen of Indonesian Vaccine for Bird Flu (H5N1) at
http://www.rakyatmerdeka.co.id/indexframe.php?url=situsberita/index.php?pilih=lihat_edisi_w
ebsite&id=27780 .
1262
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The unrestricted exploitation of intellectual products in the educational
sector will block public access to information, knowledge and technology which
are the core elements of education. Not allowing public access to education, as a
product of scientific advancement, will threaten fundamental rights regulated
under the UDHR and ICESCR.1266 Therefore, it is necessary to regulate an ideal
legal framework for balancing the right to profit through IP exploitation and the
rights of the people to fulfil their fundamental right to education. This is important
because, in practice, even though the intellectual property system is aimed at
encouraging innovation and the dissemination of knowledge for the benefit of
society, unrestricted protection and exploitation of intellectual products may
hinder such goals, and its impact will largely be felt in developing countries. For
example, the increased copyright protection for textbooks,1267 journals and
computer programs will raise the costs of mass education in developing
countries.1268 It has been observed that fees charged for electronic information
licences (which give libraries or schools permission to use materials) are generally
higher than the prices for equivalent books or periodicals. The costs of
information, particularly scientific books and journals, have been reported as
increasing by 10% or more annually.1269 Consequently, faculties and students,
particularly in developing countries, including Indonesia, are ‘switched off’ as
libraries are not able to afford the increasingly expensive subscriptions and site
licences. It is not surprising that the significant increase in the number of book
piracy in Indonesia is also caused by the implementation of stricter copyright
protection and unrestricted copyright exploitation through applying technical
barriers, such as technological protection measures (TPMs).1270
Indeed, the right recognized in article 27 (2) UDHR should be read in connection with article 27
(1), which stipulates that "Everyone has the right freely to participate in the cultural life of the
community, to enjoy the arts and to share in scientific advancement and its benefits". Likewise, the
right laid down in article 15 (1) (c) ICESCR should be interpreted in relation to some other rights,
more in particular “the right of everyone to take part in cultural life" (article 15 (1) (a), “to enjoy the
benefits of scientific progress and its applications" (article 15 (1) (b), and “the freedom indispensable
for scientific research and creative activity” (article 15 (3)).
1267 In Indonesia, the high price or production of textbook were caused by various technical problems,
such as royalties, tax, negotiation and transaction costs between publishers and creators or
copyright holders, and so forth. See: “Buku Mahal karena Pajak dan Naiknya Harga Kertas”,
(Expensive Book is Caused by Tax and High Price of Paper), KOMPAS, 16 July 2008.
1268 See: Drahos, P., ”The Injustice of Intellectual Property” Digital Ecology, 11 December 2003, available
on: http://world-information.org/wio/readme/992006691/1078414261
1269 See: Okerson, "Who Owns Digital Works?," 1996 Scientific American 67. The above description
and facts shown by Okerson is substantially parallel to Creative Commons’s view that sees: (i)
copyright law creates new barriers to accessing works and becomes an obstacle for sharing and
reusing creative works; (ii) the high costs associated with the copyright regime affect individuals in
particular, limiting their ability to access and reuse creative works. See: Creative Commons
available at: http://creativecommons.org/. See also: Niva Elkin-Koren, EXPLORING CREATIVE
COMMONS: A SKEPTICAL VIEW OF A WORTHY PURSUIT, paper presented at IViR workshop on
Commodification of Information, Amsterdam July, 2004, at 1.
1270 This is because, for most Indonesian, the price of books is too high. Ideally the government should
create and expand public intellectual resources, i.e. the core or essential books, for Indonesian
learners. Then, related to TPMs, the problem for Indonesia to promote education and research is
caused by the lack adequate or sufficient access to ICT and adequate research infrastructure. This
has been exacerbated by significant access barriers to digital content, including technical (i.e.
technological protection measures: TPMs), legal (i.e. intellectual property rights,) and price barriers.
1266
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Now as a result of technological development, i.e. information and
communication technology (ICT),1271 the public can access any information,
particularly material education through digital systems.1272 The potential
applications of ICT and digital technology for education and research in the
developing world are enormous.1273 Increased access to digital content and
connectivity in developing countries could help tackle the critical problem of the
lack of access to books and other materials for education and research. Of course,
this system benefits society in accessing and developing material education.1274
Unfortunately, it is restricted by the copyright regime.1275 Moreover, technically,
digital content is often locked up behind technological protection measures
(TPMs).1276 In practice, in addition to the exclusive right of copyright, TPMs
become an additional protection granted to copyright owners and effectively
strengthen the ability to control access to digital works.1277 One of the main
problems with the use of TPMs is that they may block access even when it would

For further analysis on correlation between TPMs and social costs, see: John A. Rothchild, Social
Costs of Technological Protection Measures, 34 FLA.ST.U.L.REV.1181 (2006-2007); See also: Note 276,
279, 285.
1271 In this respect, this technological development refers to the rapid advance of Information and
Communication Technology (ICT), i.e. digital technology and computer networks, particularly the
internet, that have created unprecedented opportunities for the production, access to and
dissemination of information, knowledge and technology.
1272 The Internet has increased public access to informative content and unrestricted opportunities for
learning. It makes possible the worldwide electronic distribution of peer-reviewed literature and
the completely free and unrestricted access there to by all scientists, scholars, teachers, and
students.
1273 For example, educational resources, such as scholarly literature and other writings and data are
now increasingly available online. They can now be converted from print (digitized) and
disseminated via computer networks. In addition to the increased accessibility of the content, once
digitized content is produced, it can quickly, easily and cheaply be reproduced, identical in quality
to the original, and disseminated online.
1274 In this respect, written knowledge claims may be circulated and disseminated informally among
colleagues, or they may be advanced more formally in and through a variety of media such as
conferences, working papers, journals and monographs.
1275 The rapid worldwide expansion of higher education and university research in this century is not
accompanied by an increase in globally inclusive scholarly communication, but by increasing
restrictions on access to knowledge. See: Chris Armbruster, “Open Access in Social and Cultural
Science: Innovative moves to enhance access, inclusion and impact in scholarly communication”
available at: http://ssrn.com/author=434782, retrieved on: 6 March, 2007, at 4.
1276 TPMs are technical tools that allow the copyright owner to control or block access to a digital
work. The argument for allowing copyright owners (or third parties to which they have licensed
their rights, such as publishers and record labels) to do this is the need to contain the illegal use,
copying and dissemination of copyright works in the digital environment. These TPMs may
contain a potential conflict with the Fair Use Doctrine. See: Wencke Baesler, Technological
Protection for Measures in the United States, the European Union and Germany – How much Fair
Use do We Need in the “Digital World”?, bepress Legal Series, Paper 19, 2003; See also: Measuring the
Digital Millenium Copyright Act against the Darknet: Implication for the Regulation of Technological
Protection Measures, 24 LOY.L.A.ENT.L.Rev.635 (2004); Jaques de Werra, The Legal System of
Technological Protection Measures under the WIPO Treaties, the Digital Millenium Copyright Act,
the European Union Directives and Other National Laws (Japan, Australia).
1277 In 1997, there was an interesting case in China related to technological protection measures. The
case is KV300L++. See: Li Luo, ‘Legal Protection of Technological Measures in China’, European
Intellectual Property Review (EIPR), Vol.28, Issue 2, 2006, at 100.
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be legal for a user to read, copy or download the product, either because the use
falls under the scope of limitations and exceptions to copyright.
Due to the increasingly restricted access to published knowledge, scientists
and scholars have responded with a call for Open Access (OA).1278 The OA could
be a strategic method to remove access barriers1279 to educational resources, such
as literature, journals, publications and so forth. It will accelerate research, enrich
education, share the learning of the rich with the poor, make this literature as
useful as it can be, and lay the foundation for uniting humanity in a common
intellectual conversation and a quest for knowledge.1280 In addition to technical
barriers, it is acknowledged that the Indonesian government must overcome
substantial barriers in order to improve and strengthen society’s capability to
absorb and develop information, knowledge and technology. The substantial
barriers refer to the internal capability of people to access and develop those
educational resources.1281 Gibbs notes that a small number of the world’s scientific
and scholarly literature that is published in high-ranking journals and is indexed
in key research tools such as the Institute for Scientific Information’s citation
indexes, emanates from the South (Developing Countries).1282 In Indonesia, for
example, in common with researchers everywhere, not all Indonesian researchers
have access to publish their research. If they do, it is often in obscure grey
literature. This is mainly due to inadequate access to publication media and
academic resources1283 that apply strict and rigid procedures or systems,1284
Open Access (OA) initiatives seek to make digital content as free from copyright and technologybased restrictions as possible, building upon the basic premises of copyright. It is technologically
and economically feasible. The OA movement has been well organized, encompassing universities,
public research organisations, funding agencies, philanthropic foundations and research libraries.
Open Access has become vital to secure the continued advancement of knowledge claims.
Historians, legal scholars, political scientists, cultural scholars and sociologists would do well to
understand OA publishing and to participate therein. Moreover, public and philanthropic funding
will only continue to flow in the future if public visibility and an academic impact of the research
results can be demonstrated. See: Chris Armbruster, “Open Access in Social and Cultural Science:
Innovative moves to enhance access, inclusion and impact in scholarly communication” available
at: http://ssrn.com/author=434782, retrieved on: 6 March, 2007, at 4.
1279 This OA movement is particularly important to many technical problems such as TPMs, price
barriers and so forth. At the practical level, we can see and find various open access services or
providers for education, such as SSRN, JSTOR, PLoS, Open Archive Initiative, and so forth.
1280 See: Budapest Open Access, 2001.
1281 Gibbs (1995) showed that scientists from developing countries face severe obstacles – ranging
from resource constraints to simple prejudice – when they wish to contribute to international
(Western) scientific journals. See: Gibbs, W.W. (1995, August) Lost Science in the Third World.
Scientific American 273(2):92-99. See also: DeKoker, B. (1995, August) Editing science. Scientific
American 273(2):95-96.
1282 Scholarly works and research outputs are shared via publishing. The main avenue for publishing
research outputs is academic journals. The number of publications and academic journals available
in a country is also one of the indicators commonly used to measure research capacity and
competitiveness among countries. Journals, both in print and in electronic form, are concentrated in
developed countries. This reflects not only a lower level of research undertaken in the developing
world, but also the lack of access to scholarly publications in developing countries to support
research and the difficulties in adopting the traditional model of academic publishing via journals.
1283 Many books, journals, government documents and other materials published in developing
countries, in our case, Indonesia, are available in libraries in developed countries. Other than the
Library of Congress a number of major research libraries in the North systematically collect
Indonesian materials, e.g. the Library of the Centre for ASEAN Studies Library at Leiden
1278
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technical barriers1285 and expensive fees.1286 This is compounded by some
substantial barriers, such as: (i) the low quality of learning products due to poor
research and a poor command of English;1287 (ii) the limited publication academic
journal;1288 and (iii) a small percentage of scientific work.1289 Undoubtedly, the
University, the Netherlands, and the School of Oriental and African Studies Library, University of
London. In these libraries, Indonesian scholars are likely to find more comprehensive, better
organized and better preserved collections than they would in their own countries. Indeed, it
reflects a deep inequality in accessing resources, which leads to a situation in which the acquisition,
bibliographic control, preservation and availability of material published in Indonesia may be
better organized and more effective in the North than in the country itself.
1284 Publishing a journal involves several steps: authors submit a paper; then it is peer-reviewed to
check for quality; if the paper is accepted for publication by the journal, the author is generally
asked assign the copyright to the journal for publication; the paper is then prepared for publication,
involving formatting, and editing, among other processes; it is then published in a particular
edition of the journal, which is then made available to users for a subscription fee.
1285 In addition, digital content can also be locked up with TPMs and other technical restrictions on
access that support the subscription-fee model of epublishing scholarly literature. This poses a huge
obstacle for the implementation of limitations and exceptions to copyright, as circumventing TPMs,
even where permitted, can be very difficult. Moreover, it keeps digital content locked away from
the many potential educational and research uses, including developing real-time collaborative
works that the technology allows. See: John A. Rothchild, Social Costs of Technological Protection
Measures, 34 FLA.ST.U.L.REV.1181 (2006-2007); See also: Notes 276, 279.
1286 One of the main obstacles to access in the current system of research publishing is the costs of the
subscription fees. In developing countries, for individual researchers and academics, as well as for
libraries and universities, the costs are often too high. The high subscription costs are also
increasingly becoming problematic in the developed world. An additional obstacle to access is that
authors are generally obliged to transfer copyright to publishers and thus cannot widely
disseminate their works themselves. Authors seek to publish primarily for the purpose of having
their work recognised and to be influential in their field, as opposed to financial motives. Hence,
authors want to be quoted by their peers and to disseminate their works as widely as possible to
increase their influence.
1287 This results in the fact that Indonesian scientists’ and scholars’ contributions are likely to be
ignored in the North. It has been pointed out that the scientific production of developing countries
is typically measured in terms of their coverage in international indexing and abstracting services,
especially the citation indexes published by the Institute for Scientific Information. This assumes
that only research which is published in international “high impact” journals, most of which are
published in the West, is qualified research and “visible” from the international point of view. See:
Anduckia, J.C., Gomez, J. & Gomez, Y.J. (2000) Bibliometric output from Colombian researchers
with approved projects by COLCIENCIAS between 1983 and 1994. Scientometrics 48(1), at. 4. See
also: Munir, Director of Research and Community Service, Directorate General of Higher Education,
National Education Department. See also: “Penelitian di Indonesia Terpuruk” (Research Activities
in
Indonesia
Deteriorated),
TEMPO-interaktif,
1
March
2007.
available
at:
http://www.tempointeraktif.com/hg/iptek/2007/03/01/brk,20070301-94555,id.html, Retrieved
on: 12 March 2007.
1288 They tend to consume learning products and resources from the North. This has also occurred in
other developing countries, such as in Africa. See: Rosenberg, D., 2002, ‘African Journals Online:
Improving Awareness and Access’, Learned Publishing 15(1), at 54-55.
1289 Recently, research activities in Indonesia have deteriorated. This can be seen from recent data
(February, 2007) that show that the number of international scientific publications or research
papers produced by Indonesian researchers only amounted to 522 per year. Compare this figure
with other South East Asian countries’ performance, such as Malaysia, Thailand, and Singapore
which amounted to 1,438, 2,397, and 5,781 scientific papers respectively. This will be much more
evident if we look at broader areas, for instance Asian countries such as Japan (83,484), China
(57,740), South Korea (24,477), and India (23,336). See: “Penelitian di Indonesia Terpuruk” (Research
Activities in Indonesia Deteriorates), TEMPO-interaktif, 1 March 2007.
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above technical and substantial barriers will impede not only the South-North flow
of information but also obstruct the dissemination of research results within and
between developing countries (the South-South information flow).1290
Of more concern is the exploitation interest; those barriers have frequently
been exacerbated by the blundering policies of the developing countries
government. For example, in order to eradicate the utilization of illegal software in
Indonesia,1291 the government signed a MOU with Microsoft to oblige all
governmental institutions and departments to use Microsoft software products.1292
On 14 November 2006, Sofjan Jalil, the Minister of Information and
Communication (representing the Indonesian government), signed the MOU with
Microsoft (represented by Chris Atkinson). In that MOU, the government agreed
to allocate 300 billion rupiahs ($ US 31 million) to facilitate and develop
governmental institutions’ ICT systems by installing Microsoft software products.
This MOU attracted strong reactions from the public as it may strengthen
Microsoft’s monopoly position and threaten local creators in developing IT based
on the open-source principle.1293 To respond to this threat, certain members of the
public, particularly from the intellectual and scientific community, lodged a
complaint against this MOU at the Indonesian Commission for Unfair Competition
(KPPU). After it had examined the case, the KPPU concluded that the MOU
between Microsoft and the Indonesian Government is unfair, because it
contradicts the principle of fair competition. The KPPU doubted that the
agreement between the Indonesian government and Microsoft to use Microsoft
software will eradicate the distribution and the utilisation of illegal software.1294 As

See: Gibbs, W.W. (1995, August) Lost science in the Third World. Scientific American 273(2):92-99.
Microsoft Indonesia claimed that the rate of piracy in Indonesia has reached 88%. It means that
8,8 of 10 computers in Indonesia are still operated by pirated sowtware. It is admited that this high
rate of piracy shows a low level of legal awareness in society to respect intellectual property rights,
even though the Indonesian government introduced a number of copyright regulations nearly
three decades ago to prevent this piracy. However, this is inescapable from the weak economic
ability of Indonesians to buy and use authorised works. For example, for obtaining a licenced
operating system, at least US $240 is required to buy Windows XP Home (US $78) and MS Office
2003 Basic (US $170). At this price, most Indonesians (with a low income. For example, more than
53% of Indonesians lives on with US $2 per day) cannot afford the price of computer software. See:
“Open Source, IGOS, dan Penghormatan HKI”, (Open Source, Indonesia Goes open Source, and
Respect for Intellectual Property Rights), Hukum Online, 25/7/2005, retrieved on 25 November
2005.
1292 This MOU aims to reduce and eradicate the distribution and utilisation of illegal software.
1293 Ideally, the Indonesian government must facilitate people by expanding public resources, i.e.
creating appropriate software that may be used to improve the quality of life. In this case, the opensource-based software could be developed and be profit-oriented, i.e. for small business companies,
or non-profit-oriented, i.e. for non-governmental organizations, in the field of health and education.
See: ”Soal Microsoft, Pemerintah Siap Layani DPR dan KPPU”, (Concerning Microsoft, the
Government is ready to Serve Parliament and the Committee for Antitrust), TEMPO-interaktif,
Kamis, 28 Desember 2006. See also: “Asosiasi Open Source Indonesia Resmi Berdiri”, KOMPAS, 30
June 2008.
1294 Illegal software distribution and utilisation must be stopped by legal means and an educational
approach to improve legal awareness in society as a whole. See: “KPPU: MoU Microsoft dan
Menkominfo Tidak Tepat” (Indonesian Commission for Unfair Competition: the Memorandum of
Understanding between Microsoft and the Minister of Information and Communication is
Inappropriate), KOMPAS, 16 March 2007.
1290
1291
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a result of this decision, the MOU has now been annulled by the KPPU.1295
Scrutinising the above problems, we can only conclude that the Indonesian
government must create an appropriate solution not only to cope with those
technical and substantial barriers, but also to improve the quality of national policy
in empowering society to access educational resources, such as information,
knowledge and technology.
It is necessary for the Indonesian government to adopt an appropriate and
comprehensive national policy in the fields of law, economics, politics and social
culture. Those policies should aim to address and eradicate any substantial and
technical problems in order to widen and expand public access to essential
information and technology. This policy may encourage, stimulate and accelerate
the creativity and productivity of Indonesian scholars in the educational sector.
4.2.2. Requestioning the National Policy Concerning Information and
Technology
Ideally, the national policy concerning law, economics, politics, or social
culture must be dedicated to protecting public interests and fundamental human
rights as well as developing the national capacity to access and optimise the
utilisation of information and technology, particularly the transfer of
technology,1296 for the greatest benefit of the greatest number of people.
Regrettably, the government’s policy in developing information and technology1297
is fractured, partial, and inequitable.1298 In addition, these internal weaknesses are
Principally, the Indonesian Commission can support the Indonesian Government in eradicating
illegal software distribution in Indonesia, especially in governmental institutions. However, the
agreement (MOU) between the Indonesian Government and Microsoft contradicts the Indonesian
policy -‘Indonesia Go Open Sources’- (IGOS Progamme) of encouraging and improving the creativity
of people in software innovation and production. The MOU was likely to have been a legal
instrument for Microsoft to exploit the Government. Of more concern was that the MOU may
contradict Law No.5/1999 concerning Anti-Monopoly. Clearly this MOU merely recognises
Microsoft as the standard software for governmental institutions. Consequently, it may block other
software creators/entrepreneurs in participating in governmental programmes. See: “KPPU:
Batalkan Nota Kesepahaman dengan Microsoft (the Indonesian Committee for Unfair Competition
(KPPU): Invalidates MOU with Microsoft), TEMPO-Interaktif, 18 March 2007; See also: “KPPU Minta
Pemerintah Cabut MoU dengan Microsoft”, (The Indonesian Committee for Unfair Competition
asked the Government to Revoke MOU with Microsoft), GATRA, 16 March 2007.
1296 Naturally, the transfer of technology involves a multifaceted problem. The previous description
proved that not only legal aspects, but also the social structure and cultural, political, and economic
aspects play a significant role in guaranteeing the success of technology transfer that may benefit all
parties, not only the licensor, but also the licensee and third parties, i.e. society.
1297 Although many scholars have not always completely agreed about the role of governments in
technological upgrading, there was widespread agreement that Indonesia's technology policy had
run into trouble and had seen little success. This issue, particularly Indonesia’s technology policy
during the “New Order” Government of President Suharto was the topic of the Indonesia Update
Conference at the Australian National University in Canberra in September 1997. See: Christoph
Antons, 2002, ‘Technology Transfer in Indonesia’, in Heath, Christopher, and Liu, Kung-Chung,
Legal Rules of Technology Transfer in Asia, Max Planck Series on Intellectual Property Law,
Kluwer Law International, the Hague, London, New York, 2002.
1298 The organization of the technology policy in Indonesia is shared between a number of
ministries, such as the Ministry of Industry and Trade (MIT) and its agency for Industrial
Research and Development (BPPI), the Department of Food and Agriculture, the Health
Department with its own research laboratories for its specific sector and the Ministry for
Research and Technology (Menristek). However, the national and regional R&D centres
1295
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compounded by strong external influences and pressures. Many policies and
regulations in Indonesia are frequently influenced and driven by corporations.1299
This can be seen from various national policies in various sectors, particularly in
economic law regulations.1300 Those influences and pressures result in the

coordinated by this Agency are considered to be poorly staffed and poorly funded. For example,
BPPI's R&D centres are mostly engaged in product certification, training and testing activities
rather than in R&D proper. Their research staff are generally not well trained, and are often not
aware of the latest technological developments in their fields. Moreover, much of their laboratory
equipment is obsolete because the centers are underfunded. Hence, in general, they are not in a
position to provide adequate technical information or technology support services to Indonesia's
manufacturing industry. See: Hill, Hal and Wie, Thee Kian, (eds), 1998, Indonesia's Technological
Challenge, Research School of Pacific and Asian Studies, Australian National University, Canberra,
and Institute of Southeast Asian Studies, Singapore, at 128-132. In addition, even though some
main R&D centres, under Menristek's control, such as LIPI (Lembaga Ilmu Pengetahuan
Indonesia-Indonesian Institute of Sciences) and BPPT (Badan Pengkajian dan Penerapan
Teknologi-Agency for the Assessment and Application of Technology) which are much better
funded and staffed than the centres under the Ministry of Information and Technology (MIT),
they are criticised as being supply rather than demand driven, with few links to local industry
and bureaucratic management structures. Critics have also particularly focused on the highly
subsidised strategic industries owned by the Agency for Management of Strategic Industries
(BPIS – Badan Pengelola Industri Strategis). See: Lall, S., 1998, “Technology Policies in Indonesia”,
in Hill, Hal and Wie, Thee Kian, (eds), 1998, Indonesia's Technological Challenge, at 158.
1299 In 2008, many members of the House of Representatives, and others from the elite government,
such as Hamka Yamdhu (Golkar Party), Anthoy Zeidra Abidin (Golkar Party), Burhanuddin
Abdullah (Director of the Bank of Indonesia), Bulyan Royan (Reformation Star Party), and Iqbal
(Antitrust Committee), have arrested and imprisoned by the Eradication Corruption Commission
(KPK) due to their corruption and collusion with corporations or the private sector in issuing
certain public policies that may benefit those corporations. Hamka Yamdhu and Anthony Zeidra
Abidin received as much as 100 billion rupiahs (US $ 11 million) in bribes to issue the Banking Law
of Indonesia. Moreover, they are indicated as being involved in releasing and discharging loans for
liquidity of the Bank of Indonesia (BLBI case 600 trillion rupiahs or $US 65 billion). In addition, at
the beginning of August 2008, the Financial Transaction Reports and Analysis Centre (PPATK)
identified and proved that 41 members parliament has received more than 400 traveller’s cheques
from private parties. Agus Condro (Democratic Party), one of the recipients, admitted that he had
received 500 million rupiahs (US $ 45,000 per person), after he and his team (41 MPs) chose
Miranda Gultom as a deputy senior of the Bank of Indonesia. Bribes are used in the corporate
sector. This case is currently being dealt with by the Corruprion Eradication Commission. See:
‘Indonesian Law Makers Face Life in Bribe Case’, Antara, 27 August 2008, available at:
http://www.antara.co.id/en/arc/2008/8/27/indonesian-lawmaker-faces-life-in-bribe-case/
See
also: http://www.antara.co.id/en/arc/2008/9/10/ In addition, Al-Amin Nur Nasution
(Development Unity Party), Yusuf Emir Faisal (Nation Awakening Party), Sarjan Tahir (Democratic
Party), Hilman Indra, Azwar Chesputra, Fachri Andi Leluasa, Suswono, Sujud Sirajudin, Ishartanto
and Imam Syuja (all of them members of the House of Representatives), and other 50 members of
Commission IV, Provincial Legislative Council, received bribes transforming forested areas in
Tanjung Api-api, District of Musi Banyuasin, South Sumatera. See: KORAN TEMPO, 23 September
2008;
See
also:
TEMPO-interaktif,
25
September
2008,
available
at:
http://www.tempointeraktif.com/. The most recent case is that of M. Iqbal, a member of the
Antitrust Committee, when he received bribes from Billy Sindoro, President of the First Media
Corporation, Indonesia, 17 September 2008. See: THE JAKARTA POST, 19 September 2008, available
at:
http://www.thejakartapost.com/news/2008/09/19/kpk-searches-office-antimonopolyagency.html. See also: Notes 890, 891.
1300 In this context, economic regulation is defined as norms regulating the legal relationship between
individuals, individuals and institutions, as well as between institutions themselves concerning
economic activities, either at the local, national, regional or international level.
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government losing its independence in developing and determining its national
policy in the economic law sector, including information and technology.
4.2.2.1. Legal Aspects
Legal policy normally plays a significant role in developing information
and technology. The government can use and introduce appropriate legal policy to
mobilise national resources, including IT to protect the public interest and
fundamental human rights. Unfortunately, even though Indonesia has revised its
intellectual property legislation on several occasions1301 and now, after the fourth
amendment of the Indonesian 1945 Constitution, all national legislation in
Indonesia refers to international commitments to protect fundamental human
rights, food security, traditional knowledge and so forth,1302 the government still
fails to use and optimise those IP laws as legal instrument to develop IT, to
accelerate technology transfer and to protect fundamental rights.1303 Even though
articles 27, 28, 31, 32, 33 and 34 of the 1945 Indonesian Constitution emphasise the
importance of the principle of social justice in managing public resources1304 for
the greatest benefit for the greatest number of people, the Government has failed
The series of intellectual property legislation introduced by Indonesia, namely: (i) Act No.29/2000
on Plant Varieties, introduced on 20 November 2000, then on 20 December 2000 Indonesia
introduced three further acts: (ii) Act No.30/2000 on Trade Secrets; (iii) Act No.31/2000 on
Industrial Designs; (iv) Act No.32/2000 on Circuit Layouts. Besides, Indonesia also reformed three
Acts concerning patents, trademarks and copyrights. Act No.14/2001 on Patents; and Act
No.15/2001 were introduced on 1 August 2001, while two pieces of intellectual property
legislation: Act No. 19/2002 on Copyright and Act No.18/2002 on the National System for
Research, Development and Application of Science and Technology (NASRDAST) were introduced
on 29 July 2002. In this research, intellectual property and technology transfer will be discussed in
relation to copyright and patent regime, which refers to the Patent Act 2001 and the Copyright Act
2002 and the NASRDAST Act 2002. See and Examine: Sekretariat Jenderal Dewan Perwakilan
Rakyat,
Daftar
Undang-Undang
yang
dikeluarkan
pada
pahun
2000,
in
http://www.dpr.go.id/hukum; See also: Note 917.
1302 Thus, Indonesia is obliged to enact legislation to protect fundamental human rights as stipulated
in various international conventions, such as the UDHR and ICESCR. Therefore, Indonesian
copyright and patent rights should also be balanced with the human right to food, health and
education. In this respect, state parties should ensure that their protection regimes constitute no
impediment to their ability to comply with their core obligations in relation to the right to food,
health, and education.
1303 This failure is caused by complex factors, not only its socio-cultural tradition with regard to the
inability of the nation to access information and technology, but also its poor and inequitable legal
policy. This inequitable legal policy is a result of the technical legal problems that result in
incoherence at the substantive and practical level. The substantive incoherence can be seen from the
goals, motives and the substance of IP legislation and other related laws, such as the Indonesian
Antitrust Law, the Indonesian Foreign Investment Law, the Indonesian Consumer Protection, the
Indonesian Food Law and so forth, while the practical incoherence can be seen from the wide gap
between the vision and mission of IP legislation and its implementation at the practical level.
1304 In this respect, public resources may cover not only natural resources, but also intellectual
products which are pivotal components for maintaining and guaranteeing the sustainability of
collective life. In addition, Indonesia has introduced a number of Acts and Government
Regulations governing the utilization of intellectual products, such as UU No. 14/2001 on Patents,
UU No. 18/2002 on the National System of Research and Development and Application of
Information and Technology, and UU No. 19/2002 on Copyright, Government Regulation
No.20/2005 on Technology Transfer and Products of Research and Development Activities by
Higher Education and Other Research and Development Institutions. All of these legal resources
emphasise the important role of IT for national development.
1301
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to embody the ultimate goal into positive law regulations that guarantee the
protection of the public interest and the social function, particularly in the field of
food, health and education.
In the food and agricultural sector, the Indonesian government indeed has a
broad opportunity to design or create an appropriate national policy in
information and technology without ignoring international agreements. This is
because many international agreements are in line with national legislation.1305 For
example, the balance between patent rights and human rights can be found in
UDHR, Art. 15(1) and ICESCR, article 11(1).1306 In view of “the right of everyone to
be free from hunger”, the signatory states shall take the measures which are
needed “to improve methods of production, conservation and distribution of food
by making full use of technical and scientific knowledge.”1307 Those articles are
fundamental rules to provide for the availability of food in order to guarantee a
food security programme. In Indonesia, the food security programme1308 is based
on Law No. 7/1996 concerning Food Security. The main message contained in the
Law is to fulfil the need of the fundamental right of people to survival and live in
normal conditions. This law allows the Indonesian government to take any
necessary action to guarantee the availability of food for the people. Regrettably,
many national policies regarding food and agriculture fail to appreciate and
implement Law No. 7/1996 concerning Food Security.1309
The relevance of the right to food as the key policy to guarantee the right to life is based on the
1945 Indonesian Constitution, Art. 28 A which states that “everyone has the right to life and has the
right to maintain his life“; See also: Law No. 7/1996 on Food, Consideration (a); Law No. 39/1999
on Human Rights, Art. 77; UDHR 1948, Art. 25(1), ICESCR 1966, Art. 11, Universal Declaration on
the Eradication of Hunger and Malnutrition, 1974, Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW), adopted in 1979, the Convention on the Rights of the
Child 1989. In the food and health sector, hunger and malnutrition should be seen as a common
enemy of civilised people. This is because food is explicitly stated as a basic need for human beings.
Thus, the right to food is a fundamental human right. In 1996, in the United Nations World Food
Conference, the United Nations declared that it would eradicate hunger and malnutrition. It is
necessary to note that the availability of food will reduce infant mortality, improve life expectancy,
and eradicate malnutrition. See: General Comment No. 17, 2005, at 6, par. 35.
1306 The ICESCR clearly advocates the right to the protection of one’s moral and material interests
resulting from any scientific, literary or artistic production of which he is the author and, subject to
limitations, this must be balanced with the other rights recognized in the ICESCR, more in
particular with the right of everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to a continuous improvement in living
conditions. See: ICESCR, Article 11 (l).
1307 ICESCR, Article 11 (2).
1308 The manifestation of the food security programme is principally aimed at: (i) fulfilling
fundamental human rights; (ii) developing the quality of human resources; and (iii) strengthening
the foundation for national defence. See: Lely Pelitasari S., 2007 ‘Argumentasi Impor Beras’
(Argumentation for Importing Rice), REPUBLIKA, 21 February 2007, available at:
http://republika.co.id/koran_detail.asp?id=283435&kat_id=16&kat_id1=&kat_id2=, retrieved on
22 February 2007; Erizal Jamal, “Beras dan Jebakan Kepentingan Jangka Pendek” (Rice and and
Trap of Short Term Interest), REPUBLIKA, 28 February 2007, available at:
http://www.republika.co.id/koran_detail.asp?id=284347&kat_id=16&kat_id1=&kat_id2=,
retrieved on 29 Feberuary 2007.
1309 For example, article 45 of the Law obliges the government to implement regulations and guidance
and to control the availability of sufficient food, including its quantity and quality. Therefore in
article 47, the Law on Food obliges the government to develop, guide and help in the availability of
food. In reality, every year, the government has taken a short-cut by importing riceand not
1305
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Regarding legal policy in health and pharmaceutical issues, particularly to
access essential medicines, the Indonesian government has expressed its strong
commitment to provide for the availability and accessibility of medicines at the
fundamental level of the health service1310 by participating in the World Health
Assembly resolution (WHA 52.19).1311 To visualise this programme, it is necessary
to rescrutinise and offer an appropriate solution for the case of the utilisation of
virus H5N1 in Indonesia (See Section 4.2.1.2.).
Principally, the exploitation of others’ potential or properties without
permission from the owners is illegal. In this respect, CSL, an Australian
pharmaceutical company, exploited and commercialized the H5N1 specimens,
derivatives of society’s misery, without permission from the Indonesian
government as the owner of the specimens.1312 Clearly the government’s
commitment to improve public access to specimens of H5N1 has been exploited by
certain parties for commercial purposes. The commercialization of the H5N1
vaccine without the Indonesian government’s permission is not only contradictory
to common sense and ethics, but also to the existing law. The concern of here is
that the vaccines were offered to the Indonesian government at a high price. Of
course, the commercialization of vaccines will burden Indonesia’s national budget
for developing and protecting public health.
As a matter of common sense as well as ethically the Indonesian
government can advocate its position by adhering to the collective responsibility
principle. In this respect, the effort to anticipate the H5N1 epidemic is our
collective responsibility.1313 Normatively, Indonesia is bound by several
international conventions that oblige every member state to protect fundamental

developing or improving farmers’ skills in producing agricultural products. Even the blunder
policy of government is likely to to block farmers’ enthusiasm and skill in developing their
capabilities in producing agricultural products independently. See: Tukirin Case.
1310 See: Sudjudi, the Minister of Health of the Republic of Indonesia’s speech at the ASEAN
Conference on TRIPs in Jakarta, May 2000.
1311 The WHA’s resolution called upon member states: (i) to reaffirm their commitment to developing,
implementing and monitoring national drug policies and to taking all necessary concrete measures
in order to ensure equitable access to essential drugs; (ii) to ensure that public health interests are
paramount in pharmaceutical and health policies; (iii) to explore and review their options under
relevant international agreements, including trade agreements, to safeguard access to essential
drugs. See: http://www.twnside.org.sg/title/twr120d.htm.
1312 Its ownership can be proved from documents that record all the results of the sequence genom
(RNA acid) description related to the H5N1 virus with the Indonesian strain that have been taken
from every avian influenza case in Indonesia and transferred to the World Genom Bank. This
transfer is intended for diagnostic purposes as well as for expanding public access to improve
useful research and development for the sake of humanity, not for commercialization. See: Law
No.23/1992 concerning Health; See: WHO Resolution 2005 and 2006. This information is
summarized from my personal communication with Triono Soendoro, Director-General at the
Research and Development, section of the Health Department, 12 February 2007.
1313 There is no legal subject (either individual, corporate or state) that has the right to obstruct the
flows of the information which are needed to find an appropriate solution for all. Therefore,
ethically speaking, it is not appropriate to gain mass profits by commercializing people’s misery. At
a time when millions of Indonesians are deprived of basic rights to health, food and education, and
inequality is increasing, all legal subjects should contribute to expanding public resources for
maintaining the sustainability of collective life.

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

275

human rights.1314 Obviously, the above description emphasises the important role
of ethics and the law in limiting the exploitation of exclusive rights.
From an Indonesian perspective, based on the above considerations and
domestic regulations, the government is entitled to instigate a criminal
prosecution1315 or to bring a lawsuit for damages1316 against any party that
infringes the rules or manipulates specimens for commercial purposes without
permission from the valid owner.1317 In addition, because it was the government
that had authority concerning the H5N1 specimen, it was the government that had
right to determine the optimization of all derivatives of that specimen (medical
records and privacy norms).
Based on the UDHR, the 1945 Indonesian Constitution, art.28, and Law
No.23/1992 on Health, the utilization of the H5N1 specimen must be for the
purpose of maintaining human dignity, not for commercial purposes. For that
reason, the government may introduce any policy or regulations, including
entering into a contract with any party in order to guarantee the coherence of the
implementation of the UDHR, the 1945 Indonesian Constitution, art.28, Law
No.23/1992 and PP No.39/1995 and to ascertain that the H5N1 specimen is not
commercialised by any party. For that reason, the government can demand that
the specimen remains in the public domain. In this case, the government can
demand that the WHO guarantees that all derivatives of the H5N1 must be in the
public domain. More importantly, the WHO should honour the Indonesian
commitment to participate in a joint research programme on H5N1 with other
leading research centres. This is important to accelerate the transfer of technology
in the health sector, so that the government can improve its ability to provide and
distribute proper health services independently for the sake of humanity. Even if
the government fails to prove that the specimen has been commercialised for
making the vaccine, it can limit the exploitation of the exclusive right through a
compulsory licence mechanism.1318 Even compulsory licences and parallel
At an international law level, every legal subject is bound by the Universal Declaration of Human
Rights (UDHR). In articles 12 and 15, the UDHR obliges every state to provide and distribute
proper health services for its citizens without commercial gain. CF. also other similar regional
conventions: Convention on the Protection of Human Rights and Fundamental Freedoms (Art. 5);
Oviedo Convention (Art.5); European Union Biotechnology Directive on donors of body material
(Art. 26); and the Convention on Human Rights and Biomedicine 1997, Art. 22 obliging informed
consent. Then, at the national (Indonesian) level, the commercialization of health contradicts the
Indonesian Fundamental Constitution (UUD 1945), article 28 that emphasizes the right to health as
one of the core components of fundamental rights; Law No. 23/1992 concerning health, obliges the
state to provide and distribute health services without commercial objectives. Thus, obviously, any
exploitation of fundamental rights components not only contradict ethical principles, but also legal
reasoning. For detailed information, see: Government Regulation No. 39/1995 that regulates the
legal relationship, rights and obligations of researchers and their institutions, including the
obligation of informed consent (Arts. 5, 6, 7, 8, 10), authority and ownership (Art. 16), as well as the
legal consequences of research and development activities in the health sector (Arts. 14 and 19). See
also: Hayyan ul Haq, Komersialisasi Epidemi (Commercialisation of an Epidemic), KOMPAS, 15
February 2007, available at: http://kompas.com/kompas-cetak/0702/15/opini/3314545.htm
1315 Law No.23/1992, article 81(2) and Government Regulation No.39/1995, Art. 19.
1316 Government Regulation No. 39/1995, Art. 14.
1317 Government Regulation No. 39/1995, Art. 16.
1318 A compulsory licence is a licence granted by the competent national authority to allow a third
party to manufacture a patented product without the authorisation of the right holder. Compulsory
licensing permits countries to produce generic drugs that are more affordable than patented
1314
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importation could be granted by a developing country without prior negotiation
with the holder of rights to key pharmaceutical patents in the case of a public
health crisis of epidemic proportions.1319 In this case, the public shall have the right
to demand that the H5N1 vaccine producer licenses its vaccine invention so that
government can produce it for saving and maintaining the sustainability of
collective life.
Then, regarding the national policy in the educational sector, the Indonesian
government can limit the unrestricted and inappropriate exploitation of
intellectual products by referring to article 27 (2) UDHR and article 15 (1) (c)
ICESCR which clearly demonstrate the right of access to cultural life and the right
to the benefits of scientific progress. The right to benefit indeed seeks to encourage
the active contribution of creators to the arts and sciences and to the progress of
society as a whole.1320 Even though there is tension between those human rights
and intellectual property law,1321 the government must be able to appropriately
integrate and design those rights into patents and copyrights for the public
interest.1322
Generally, Indonesian legal policy in improving creativity, productivity and
the transfer of technology by introducing stricter rules in IP laws should be
reviewed. Even though Indonesia has revised its intellectual property legislation
on several occasions1323 to improve creativity,1324 to accommodate advances in
proprietary medicines. Even though article 31 also sets out conditions (a reasonable period of time
should be allowed to negotiate a licence with the right holder on the basis of reasonable commercial
terms, Article 31(b)), that must be satisfied before a compulsory licence can be awarded, this
requirement of prior negotiation and adequate remuneration can be waived in the event of a
national emergency or other circumstances of extreme urgency. See: the TRIPs Agreement, arts 8, 31
and Law No.14/2001 on Patent, arts 74-87. See also: Scherer, F.M. and Watal, J., (2002) ‘Post-TRIPS
Options for Access to Patented Medicines in Developing Nations’, Journal of International Economic
Law 5: 913.
1319 See: Articles, 28, 30, and 31 of TRIPs that provide an important mechanism to protect public health
through compulsory licences, the use of patents by government and parallel importation. See also:
Duncan Mathews, 2004, Is History Repeating Itself? The Outcome of Negotiations on Access to
Medicines, the HIV/AIDS Pandemic and Intellectual Property Rights in the World Trade
Organization, Law Social Justice and Globalisation, LDG 2004 (1), Electronic Law Journal, The
University of Warwick.
1320 General Comment No.17, 2005, a 2 par.4
1321 According to Drahos, articles 27 UDHR and 15 ICESCR carry with them a tension which is
familiar to intellectual property law, namely the tension between rules that protect the authors of
information, and the rules that ensure the diffusion and use of information. See: Drahos, at 13-14.
1322 In this respect, it is interesting to note Chapman’s human rights approach in patent law that
requires that the type and level of patent protection directly afforded can facilitate and promote
scientific progress which, in turn, benefits the members of society either at the individual or
collective level. See: Chapman, A.R., 'A Human Rights Perspective on Intellectual Property,
Scientific Progress and Access to the Benefits of Science', Intellectual Property and Human Rights.
Conference organised by the WIPO in collaboration with the Office of the UN High Commissioner
for Human Rights to commemorate the 50th Anniversary of the Universal Declaration of Human
Rights, Geneva, November 9 1998, at 2 and 9, available at: http://www.wipo.int/tk/
en/hr/paneldiscussion/papers/index.html. Retrieved on: 8 February 2007
1323 See also: Notes 917, 1301.
1324 Several provisions in Indonesia’s intellectual property legislation which discourage the creation of
intellectual property can be seen in article 8 of the ICA 2002, which stated that copyright works
created by government officials in the course of their employment and used for the purposes of this
employment would belong to the state as their employer (ICA 2002, Art.8(1)), unless agreed
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technology, to develop the transfer of technology, investment, industry and trade,
to provide protection for investors and to upgrade intellectual property services to
the public,1325 the government has failed to realise the goals of this IP
legislation.1326 For example, the patent protection that had been granted to many
multinational companies in Indonesia was intended to persuade them to transfer
their technologies to their Indonesian counterparts,1327 but it eventually failed to
stimulate multinational corporations to transfer their technologies to Indonesia.1328
In many such cases, the protected technology itself is not transferred, only the
otherwise, whereas copyright works created by employees in the private sector would remain with
the employee. (ICA 2002, Art. 8 (2)). The government acquires the copyright to all works made
“within the domain” of government service, but this does not apply “if the use of the work extends
beyond the context of government service”. Consequently, most Indonesian science and research
institutes operate under the wings of the government, much of their output immediately becomes
intellectual property of the institution rather than the individual academic or researcher. In my
opinion, those rules would be appropriate if they are dedicated to protecting the public interest or
fundamental rights. See: Antons, Christoph, ‘Technology Transfer in Indonesia’; See also: Antons,
Christoph, “Intellectual Property Law Reform in Indonesia” in Lindsey, Timothy (ed.), Indonesian
Law and Society, The Federation Press, Sydney, 1999, at 310; Antons, Christoph, ‘Indonesian
Intellectual Property Law in Context, at 415; Kaehlig, Carl-Bernd, “Copyright” in Kaehlig, CarlBernd, Indonesian Intellectual Property Law, Tatanusa, Jakarta, Indonesia, 1993, at 10.
1325 See: Consideration b and c of Indonesian Patent Law No.6 1989, No. 7 of 1992, No. 13 of 1997; and
the Preamble, paragraph (d) to the Indonesian Patent Act.
1326 Related to the transfer of technology, although the Indonesian government has tried to strengthen
its IP regime in order to accommodate advanced technology and to attract foreign investors which
in turn promotes the transfer of their technologies; this legal policy has no significant correlation to
the progress of technological development and the flows of foreign investment. Some have said
that the Indonesian Patent Act was not necessarily important for Indonesian economic
development because a good patent system did not guarantee an effective, optimal, and
substantive transfer of technology. The strength of IPR protection is clearly not the only factor in
investment decision making. Empirical economic studies show that the relationship between IPR
and FDI in developing countries varies in respect of the type of industry, the stage of economic
development and the natural and labour resources of the country in question. Econometric
evidence of positive effects of strong IPR on FDI and technology transfer is not conclusive. See: the
United Nations, 1992, World Investment Report: Transnational Corporations as Engines of Growth,
United Nations, New York. See also: Maskus, Keith E., “The Role of Intellectual Property Rights in
Encouraging Foreign Direct Investment and Technology Transfer” (1998) 9 Duke Journal of
Comparative and International Law, at 54; See: “Ditinjau dari Segi Inovasi, UU Hak Paten Belum
Perlu” (From the Innovation Side, the Patent Act is not Necessary) KOMPAS, 23 June 1989, at 6. See also:
Note 1367.
1327 Multinational companies (MNC) often transfer older technologies to safeguard themselves against
future competition. The technologies transferred to Indonesia also tended to be significantly older
than the technologies transferred to industrialised countries. The MNC only transferred low
technologies that were also commonly exploited in other developing countries. These kinds of
technologies only required an imitative capability in order to produce simple and low technology
products, such as radios, watches, textiles, cosmetics, foodstuffs. See: Maskus, K.E., 1997, The role of
Intellectual Property Rights in Encouraging Foreign Direct Investment and Technology Transfer”,
in the Conference on “Public-Private Initiatives After TRIPS: Designing a Global Agenda”, Brussels,
July 16-19, 1997; Branstetter, L.G., Fisman, R., Foley, C.F., “Do Stronger Intellectual Property Rights
Increase International Technology Transfer? Empirical Evidence from US Firm-Level Panel Data”,
at 5-6; Glass, A.J., and Saggi, K., International Technology Transfer and the Technology Gap”,
Journal of Development Economics, Vol. 55 (1998) , at 370.
1328 What is likely to happen is that while protected technology is installed for the local production of
certain goods, it is never actually transferred. This is the situation where multinational corporations
locate their production facilities in developing countries.
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production facility.1329 Developing countries do not acquire protected technology.
They are only involved in the production of goods by using patented
technology.1330 According to Sumantoro, an Indonesian investment law expert,
even in the absence of intellectual property law, the transfer of technology, if any,
could have been facilitated under the Foreign Investment Act, the Domestic
Investment Act and the Civil Act.1331 In addition, the transfer of technology is
influenced and determined by skilled manpower, research and development
facilities, negotiation and the bargaining position between the parties to a contract
for the transfer of technology.1332
The above argument is strengthened by low level of technological progress
even though Indonesia introduced the Patent Law in 1989. In 1997, according to
data from the Directorate General Intellectual Property Rights (Direktorat Jenderal
Hak Atas Kekayaan Intelektual/ DGHAKI), while 20,230 (93.92 %) standard patent
applications and 668 simple patent applications had been lodged by foreigners,
only 348 (1.61 %) standard patent and 292 simple patent applications had been
lodged by Indonesian applicants1333. In 2002, this number decreased to 246
Ruth L. Ghana, has criticised the process of technology transfer as extremely detrimental to the
development process in developing countries because the IPR system has enabled the owners of
intellectual goods in developing countries to control access to technology while also exacting from
these countries huge transaction costs and licensing fees. See: Jonathan Benthall, ‘The Critique of
Intellectual Property’, Anthropology Today, Vo.15, No.6, December 1989, at 1. For instance,
Indonesia, due to the failure of the transfer of technology, cannot produce and use technology
efficiently. In this respect, Indonesia more of and uses foreign intellectual products, i.e. IT, rather
than produces technologies that can be used to support the implementation of the State’s duty to
serve the public interest. For example, State-owned Enterprises (Bada Usaha Milik Negara/BUMN)
have spent 7 trillion rupiahs (US$ 700 million) every year on technology. This shows the
inefficiency in utilising technology. Lendo Novo, an expert at the Ministry of BUMN predicted that
more than 60 % are misappropriated. Ideally, BUMN can integrate the need for information
technology infrastructure for all is owned by the government. See: “Belanja Teknologi BUMN Rp 7
Triliun per Tahun”, (BUMN spent 7 trillion rupiahs on technology), TEMPO-interaktif, 25
November 2005.
1330 See: “Perusahaan Multinasional belum Alihkan Teknologi (Multinational Companies did not
transfer
technology)”,
KOMPAS,
Jum’at,
21
Juni
1996,
in
http://www.kompas.com/9606/21/ekonomi/peru.htm
1331 Before the Indonesia Patent Law was introduced to regulate the transfer of technology, the
government issued regulations and created schemes to enable the transfer of technology from
foreign companies to Indonesian domestic companies. Article 12 of the Foreign Investment Act No.
1/1967 and Article 20 of the Domestic Investment Act No. 6/1968 obliged foreign investment
companies and domestic investment companies (locally known as “PMA” and “PMDN”
companies) to instruct and train and/or to provide facilities for the instruction and training of their
Indonesian employees, whether in Indonesia or abroad. Another technology transfer scheme was
carried out through a licensing agreement that was governed by the Civil Act (Burgelijk Wetboek).
See: Kardono, A. Supriyani and Johnson, Darrell R., “Indonesia” in Gutterman, Alan S. and Brown,
Robert (ed.), Intellectual Property Laws of East Asia, (Hong Kong - Singapore: Sweet &Maxwell Asia,
1997) at 174; moreover, under the new Indonesian investment law, No.25/2007 concerning
investment, the transfer of technology is not explicitly regulated.
1332 Ibid.
1333 Directorate General of Intellectual Property, Department of Justice and Human Rights, Republic
of Indonesia, 1997 in http://www.geocities.com/Athens/Ithaca/1955/ statistik/epstat1.html,
retrieved: 24 February 2005. This is substantially less than any other country in the region, even
compared to other countries with a similar or lower GNP per capita level, such as the Philippines
and India. So, it was not surprising that between 1981 and 1990, there were few patent applications
in Indonesia compared to other ASEAN Countries. Patent applications in Indonesia only amounted
1329
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domestic inventions registered in Indonesia, while foreign patents increased to
3,949.1334 This also proves that the transfer of technology which is attributed to
successful patent regime implementation policies is simply untrue. Even though
the Indonesian Patent Law requires every patent issued in Indonesia to be applied
in Indonesia,1335 there is no controlling mechanism which helps to ensure that this
requirement is met by foreign owners of a patent. In other words, the idea of
transferring technology through the implementation of the patent regime is only
an ideal or an idea expressed in the law.1336 The real issue behind the transfer of
technology is protection for the capital owners.1337 Underlying the low numbers of
Indonesian patent applications and the difficulties in the transfer of technology are
issues related to traditions and culture1338, limited budgetary and technical
problems, the predominance of imported technologies,1339 and the political will
and national policy on developing technology. Thus, so far, it is difficult to see and
appreciate the real benefit of patent protection in Indonesia, except to avoid trade
sanctions from Western countries, particularly the US.1340
4.2.2.2. Economic Aspects

to 12, well below: Korea (6,629), but also Malaysia (406), the Philippines (141), Singapore (812), and
Thailand (144). See: Hill, H. (1995), “Indonesia’s Great Leap Forward? Technology Development
and Policy Issues”, Bulletin of Indonesian Economic Studies, Vol. 31(2), at 83-123. See also: Okamoto, Y.
and Sjoholm, F., 2001, Technology Development in Indonesia, The European Institute of Japanese
Studies, Working Paper No. 124, May 2001, in http://web.hhs.se/eijswp/124.PDF
1334 See: “Jumlah Peneliti Iptek Minim, IPT Indonesia Terpuruk” (The Index of Technological
Performance in Indonesia Slumps), Pikiran Rakyat, 20 March 2006, available at:
ttp://www.pikiran-rakyat.com/cetak/2006/032006/03/0701.htm, retrieved on: 12 June 2006.
1335 IPA 2001, Article 17(1).
1336 The IPA 2001, the Elucidation to Article 17(1).
1337 For example, in pharmaceutical case, see, Meika Foster, “The Human Genome Diversity Project
and the Patenting of Life: Indigenous People Cry Out”, Canterbury Law Review, Vol.7, 1999, at 358.
(Described the role and manoeuvres of gigantic pharmaceutical corporations in behind of the
strong patent protection). See also: M. Ritchie, et al, “Intellectual Property Rights and Biodiversity:
The Industrialization of Natural Resources and Traditional Knowledge”, St. Johns Journal of Legal
Commentary, Vol. 11, 1996. (Described the lack of commitment of multinational pharmaceutical
companies to build a factory to apply the invention concerned. Generally, the purpose of their
applying for patent protection in a country is to monopolize the pharmaceutical technology in the
country concerned. For example, a Japanese company applying for patent registration in Indonesia
may not want to use the patent by investing its capital in Indonesia.
1338 Many Indonesian inventors, including researchers, scientists, and farmers were reluctant to claim
patents on their inventions. Although Indonesian inventors rarely produced sophisticated
inventions, they frequently invented new kinds of foods, agricultural equipment, cultivation and
breeding methods, fertilisers, medical treatments, textiles, and road construction methods that were
directly related to the everyday needs of the Indonesian people. See: Petani Temukan Pengendali
Gulma”,
(A
Farmer
Invents
a
Weed
Extinguisher);
in:
http://www.kompas.com/9804/13/EKONOMIpeta02.htm); “Endang Purwantini, dari Metanogen
ke Bakteri TB” (Endang Purwantini, From Metanogen to Tuberculosis Bacteria, in:
http://www.kompas.com/kompas-cetak/9905/09/iptek/dren04.htm; “Obat Tradisional Siap
Layani Kesehatan” (Traditional Medicine is Ready to Serve Public Health), in:
http://www.kompas.com/9802/23/IPTEK/obat.
1339 Antons notes that those imported technologies were especially massive in the mega projects
of strategic industries during the 1980s and 1990s. See: Christoph Antons, 2002, ‘Technology
Transfer in Indonesia’.
1340 See: Sub-Chapter 3.3.
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From an economic perspective, undoubtedly, economic conditions are
important aspects in accelerating the transfer of technology through investment.
Some studies show that in attracting the transfer of technology, economic
considerations play a more significant role than politics.1341 The international
Institute for Management and Development (IIMD) places Indonesia as the
weakest country in attracting investment.1342 For that reason, it is essential to
consider economic elements in establishing a legal framework for developing
technology, including its transfer, in Indonesia.1343 Schlicher1344 has identified some
Prasad, A.J., 1981, Licensing as an alternative to foreign investment for technology transfer, in
Hawkins and Prasad, A.J., (eds), Research in International Business and Finance - Technology Transfer
and Economic Development, Greenwich; Connecticut; Jai Press, Vol.2, at 193-218; Hemais, C., A., 1996,
Note 1382, at 247-251.
1342 The IIMD has investigated the Investment Climate in 49 countries throughout the world for 5
years. It is assisted by 35 institutions in the researched countries, which involves 3,678 responses
that are continually observed. Some criterias, which are used, cover (i) infrastructure, (ii) domestic
economic performance, (iii) business performance and (iv) government efficiency. The IIMD found
the following results: First, for the development of basic infrastructure, such as technology, science,
health and the environment, and value systems Indonesia is ranked at 49. Second, for domestic
economic performance, which includes macro economics, such as international trade, investment,
employment opportunity, and the price for goods and services, Indonesia is ranked at 46. For
business performance covering corporate productivity, market employment, financial institutions,
company management, anticipating the globalisation effect, Indonesia is ranked at 48. Third, for
government efficiency including public finance, and fiscal policy, Indonesia is ranked at 45. Based
on this evaluation, Indonesia is ranked overall at 49. Thus, it could be concluded that Indonesia, in
reality, is the most uncompetitive country in attracting foreign investment. This can be seen from
the increased number of companies which relocate their business from Indonesia, such as Samsung.
See: IIMD World Competitiveness 2001; See also: “Indonesia Paling Tidak Kompetitif untuk
Investasi” (Indonesia is the most Unconducive country for Investment), DETIK, 30 April 2001,
available at: http://www.detik.com/bisnis/ekonomi/2001/04/30/2001430-101250.shtml. Even
though, there is a gradual increase in the investment climate, up to 2010, Indonesia was ranked
overall at 35. See: IMD World Competitiveness 2010 Score. This data shows the challenges of
Indonesian government to introduce appropriate and strategic policies in improving Indonesian
investment climate.
1343 It is interesting to see China’s experience in accelerating its economic growth technology. Since
1978, China has been the world’s most successful economy. The engines of growth are still running
at full pace. The basic reason for the growth is specifically the adoption of technologies from the
leading innovating countries. China’s technology policies have yielded impressive results in a
number of areas, including telecommunications and nanotechnology. China’s contribution to
international scientific publications and patenting activities has increased significantly. In 2005, the
number of patents increased (albeit from a low level) by about 40%. During the past five years
foreign companies have established hundreds of new R&D centres in China. According to several
recent surveys, executives from multinational companies rate China as the most attractive country
for future R&D investments. China has become a large exporter of high technology products,
accounting for one fourth of China’s total exports in 2005. According to one estimate, by 2010 China
will produce more PhDs in science and technology than the United States. See, the UN, World
Investment Report, 2005. See also: Richard B. Freeman, “Does Globalization of the
Scientific/Engineering Workforce Threaten U.S. Economic Leadership?” The National Bureau of
Economic
Research,
NBER
Working
Paper,
No.11457,
June
2005
available
at:
http://papers.nber.org/papers/w11457.pdf.; Serger, S.S., and Magnus, B., 2007, ‘China’s FifteenYear Plan for Science and Technology: an Assessment’, Asia Policy, No. 267, at 135-164. Available
at:
http://www.nbr.org/publications/asia_policy/AP4/AP4%20Serger_Breidne%20RN.pdf.
Jeffrey Sachs, a Nobel laurete in economics, suggested that there were six basic forms of capital, in
one economic development programme: (i) infrastructure; (ii) human capital; (iii) knowledge
capital; (iv) business capital; (v) natural capital; and (vi) public institutional capital, which should
embed science and technological components. See: Jeffrey Sachs, 2005, The End of Poverty.
1341
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key economic factors to attract the transfer of technology: (i) natural resources,
supporting facilities and infrastructure for industry and trade1345; (ii) the
management of human resources1346; (iii) research and development1347; and (iv)
establishing and developing prospective markets.1348 In practice, the market
atmosphere is the most significant factor in attracting the transfer of technology.1349
Schlicher, John W., 1996, Licensing Intellectual Property: Legal, Business and Market Dynamics, Wiley
Intellectual Property Series, John Wiley & Sons, Inc., at 12.
1345 Countries which have abundant resources of labour, raw materials and infrastructure in general
have a relatively high degree of attractiveness. Multinational corporations from rich countries with
poor reserves of natural resources, as the case with Japanese firms, endeavour to establish
subsidiaries or affiliates in places where there are plentiful resources, in order to protect the input
supply. At the same time, the low cost of labour abroad is a motivation for firms to transfer to those
locations activities that are labour intense. See: Hemais, C., A., 1996, The Development of a Theoretical
Model of International Transfer of Technology, Warwick Business School Research Bureau, No.249, at 9.
1346 Developing countries, for example, have cheap and abundant unskilled and semi-skilled labour,
which creates a degree of attractiveness. In some cases, less developed countries are an ideal place
for establishing large agricultural projects as a magnet for the extraction of raw materials. See:
Casson, M., 1988, Recent Trends in International Business: A New Analysis, University of Reading,
Department of Economics, Discussion Paper in International Investment and Business Studies, N.
112, January, in Hemais, C., A., 1996, Note 1345, at 9.
1347 Managing research and development to create a new technology is expensive and luxurious,
particularly for many developing countries. Some developed countries have made huge
investments in managing R&D for inventions and innovations. For example, the United States, in
the period 1953 to 1984, invested between 1.40 to 2.66 percent of its Gross National Product (GNP).
In 1985, total U.S. non-defence R&D expenditures were about $ 74 billion or 1.8 % of its GNP.
Another example is Japan. It has expended a tremendous amount of energy in order to foster its
technological development capabilities. In 1952, MITI created the Agency of Industrial Science and
Technology, which in 2000 had around 2500 engineers in 15 offices and it serves as the core of
Japan’s industrial technologies. Even though the Japanese Government’s R&D budget is considered
to be limited, it still spends approximately US $ 30 billion on R & D annually. Japan’s total R&D
expenditure stands at about three percent of its GDP, which compares favourably with the U.S. and
Germany. Moreover, most developing countries, at the same time, use their national budget to fulfil
basic needs. The disparity between developed and developing countries in terms of research and
development becomes one of the transfers of technology. See: David C. Mowrey and Nathan
Rosenberg, 1989, Technology and the Pursuit of Economic Growth, Cambridge University Press,
Cambridge, at 125-127; See also: Takeshi Isayama, Commisioner of the Japanese Patent Office, 1999,
“APEC Region Intellectual Property Protections beyond the Year 2000” in APEC/ABAC Joint
Symposium on Intellectual Property Rights : The Enhancement of Intellectual Property Systems towards the
Development of the APEC Region, Kitakyushu, Fukuoka, Japan, February, 22-24, 1999, at 19.
1348 More in detail, Tom Arnold has identified some ways to reach the market: (i) by manufacturing,
selling, including exporting sales to distant markets; (ii) by establishing a manufacture division and
an inherently high capital and high risk approach (“make abroad and sell abroad” exploitation);
(iii) by joint venture manufacture and sale (“joint venture exploitation”); (iv) by local contracts with
the technology proprietor’s know-how and specifications with either proprietor on direct sales or
contract sales (“contract mfgr” exploitation); (v) by licence (“licence exploitation”); (vi) by any one
of those devices addressed to selected geographic or field of use market segments in combination
with other devices addressed to other geographic market segments or field of use market segments.
See: Arnold, Tom, ‘General Aspects of Licensing, Including Trade Secrets, Know How, Bankruptcy:
Basic Considerations in Licensing’, in Recent Development in Licensing, Presented at the Annual
Meeting of the American Bar Association, August 7-12, 1981, New Orleans, Louisiana, at 6
1349 One of the interviewees declared that “We do not transfer technology out of the kindness of our hearts;
we do it because we want to retain the market share where it is difficult to have a share without a local
manufacturer”. See: Hemais, C., A., 1996, at 13. See also: Arnold, Tom, Ibid. Some studies identified
some conditions which are required by developing countries to develop competitive manufactures,
e.g. pharmaceutical manufactures: (i) gross domestic product (GDP) greater that about US$ 100
1344
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More specifically, the transferor will consider several factors that influence its
choice, such as (i) market structure1350; (ii) government regulations;1351 (iii) taxes;
(iv) distribution and sales requirements;1352 (v) the availability and requirements of
capital;1353 (vi) patent strength or weakness, country by country. Additionally, the
size of the market and the expected return on the investment in some of these
countries can be extra incentives.1354 These factors are likely to very much depend
on the economic conditions in a particular nation. Recently, Indonesia has
struggled to improve its economic growth otherwise it will be difficult for it to
create a conducive atmosphere for releasing Indonesia from poverty.1355 This
condition correlates with weak legal enforcement in Indonesia, which in turn does
not provide many opportunities for investment and technology transfer in
Indonesia.1356

billion; (ii) population greater than about 100 million; (iii) sufficient number of the population
enrolled in secondary and tertiary education; (iv) competitive index greater than 0.15; (v) a net
positive pharmaceutical balance of trade. See: Joan Rovira, 2006, ‘Creating and Promoting Domestic
Drug Manufacturing Capacities: A Solution for Developing Countries, in Negotiating Health, at 234.
1350 This market structure covers: (i) the nature and number of competitors; (ii) the geographic area of
competitive activity; (iii) the availability of different technological fields for using of the technology;
(iv) market divisions in the technology’s fields of use; (v) the place of the licensor, the potential
licensee and their product line in that market structure; (vi) contemplated growth or other changes
either in that market structure or in the proprietor’s or potential licensee’s role therein. See: Arnold,
Tom, Ibid. See also: Robert Goldscheider, “The Negotiation of Royalties and Other Sources of
Income from Licensing”, IDEA: The Journal of Law and Technology, 1995.
1351 The Regulations may involve the industry’s activities, such as licence terms, tariffs, taxes, etc. See:
Arnold, Tom, Ibid; See also: Goldscheider, R., 1995, Ibid.
1352 The cost of distribution may include shipping costs; necessary sales techniques; sales know how;
sales muscle. See: Arnold, Tom, Ibid.
1353The scarce of capital or financial resources may hamper the country to build the manufacturing
capacity, managerial resources, and business environment that are needed to make the investment
worthwhile.
1354 Prasad, A.J., 1981, Licensing as an alternative to foreign investment for technology transfer, in
Hawkins and Prasad, A.J., (eds), Research in International Business and Finance - Technology Transfer
and Economic Development, Greenwich; Connecticut; Jai Press, Vol.2, at 193-218; in Hemais, C., A.,
1996, Note 1345, at 9.
1355 The poverty percentage was 16 % in February 2005 and grew to 18.7 % in July 2005 until 22 % in
March 2006. This shows that this nation is not free from poverty. Poverty becomes more crucial
with the increasing number of poor people that has reached 4 million. See: Central Bureau of
Statistics (Badan Pusat Statistik (BPS) 1 September 2006. According to the World Bank, Indonesians
suffer from deep-seated poverty. The UN assums that an income of lessthan US $ 2 per day
amounts to poverty, so more than 110 million are poor. Parallel to the above number in the Human
Development Report 2007 launched by the United Nations Development Programme (UNDP), the
Human Development Index (HDI) for Indonesia is 0.728 which gives the country a ranking 107th
out of 177 countries. Even though Indonesia has abundant natural and human resources, and
relatively well developed infrastructure as compared to the other South East Asian countries, its
HDI is ranked 7th among the South East Asian countries. See: MT Zen, 2005, “Dana Kompensasi
BBM untuk Pendidikan”, (BBM Compensation Fund for Education), KOMPAS, 25 November 2005.
1356 Aburizal Bakrie, Coordinating Minister of Economics, Finance and Industry shared his
experiences when he chaired the Indonesian business meeting with foreign investors (from
Switzerland, the UK, the Netherlands, Germany, Italy and other European countries), those
investors always question the Indonesian consistency in legal enforcement. Another crucial issue is
national stability and the safety of the country. See: “Jika Terbukti KKN, Kontrak Karya Freeport
Ditinjau” (If there is Corruption, Collusion, and Nepotism, Freeport’s Contract of Work should be
Renegotiated), KOMPAS, 7 February 2008.
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4.2.2.3. Political Aspects
Theoretically, information and technological development, including
intellectual property and the transfer of technology is required to improve and
strengthen national development. To a certain extent, the government may
intervene to acquire technology by means of a political approach. In some cases,
many countries have frequently introduced various restraints in order to obtain
new foreign technology and to protect the national interest.1357 Even though
government intervention in the market has the power to create resources, to
promote efficiency, and to compensate failures, it may increase any
imperfections.1358 Therefore, the government must appropriately design and
implement this political approach in order to balance the private and public
interests, particularly to protect fundamental human rights. In this respect, the
government can use its political policy as an instrument to protect the essential
needs of the people, such as food, health and education.
In the food and agricultural sector, the Indonesian government must
demonstrate its strong political will by encouraging and supporting people, i.e.
farmers,1359 and facilitating R&D activities to eliminate hunger, food insecurity and
malnutrition. A failure to meet this challenge will result in continued high levels of
unnecessary human suffering, foregone economic opportunities for both the poor
and non-poor, and an increasingly unstable world.1360

Jeremy provides some examples and data showing that France and other eighteenth century
nation states, as well as nineteenth century Japan, had strong political reasons for obtaining new
foreign technology. See: Jeremy, David, J., (ed.), 1991, International Technology Transfer: Europe, Japan,
and the USA, 1700-1914, Edwar Elgar, at 2.
1358 It should be noted that there are clear dangers associated with oversimplification when it comes
to the regulation of technology transfer, because the optimal regulation of technology transfer is
inherently complex. Generally, it involves, at the very least, balancing a society’s interest in
restricting the exercise of market power by holders of technology against its interest in encouraging
people to create and disseminate technology in the first place. Davidson & McFetridge emphasise
that excessive of restrictions tend to create a flow of technology with inferior quality, because firms
will not put at risk their best products or technological assets in such a regulated market. Similarly,
Dunning emphasises that what in fact determines the mode of technology transfer is the
interference of the home and the host governments. See: Davidson, W.H. & McFetridge, D.G., 1985,
Key Characteristic in the Choise of International Technology Transfer Mode; Journal of
International Business Studies; 16, Summer, 5-21, and Dunning J.H., 1983, Market Power of the
Firm in International Transfer of Technology, International Journal of Industrial Organization, 1(1),
333-351; in Hemais, C., A., 1996, Note 1345, at 10.
1359 In this respect, the government needs to collect and control essential technologies in food and
agriculture, to distribute them to famers, and to provide intensive and extensive training for
farmers in preparing and producing agricultural products independently. Interestingly, Rachbini,
an Indonesian economist and political exponent, emphasises the importance of the Government’s
role and the political commitment to create an appropriate food security policy, i.e. a pro-farmers’
policy. He suggests that the government involves farmers in designing and planning the national
rice policy. This can be implemented by involving farmers to determine the price of technology,
fertilizer, seeds, and harvesting yields and so forth. See: “Ketahanan Pangan, Politik Pangan Butuh
Perhatian”, (Food Security, Politic of Food needs Attention), KOMPAS, 25 March 2008, available at:
http://www.kompas.com/kompascetak/read.php?cnt=.xml.2008.03.25.00345412&channel=2&mn
=159&idx=159.
1360 Per Pinstrup-Andersen, “Food Security in Developing Countries: Why Government Action is
Needed?”
UN
Chronicle
Online
Edition,
available
at:
http://www.un.org/Pubs/chronicle/2003/issue3/0303p65.asp
1357
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Next, in the health and pharmaceutical sector, the government may become
involved in developing countries’ political actions to protect and provide the
people with more access to medicines, particularly essential medicines.1361 It is
interesting to see industrialised countries’ experiences in protecting and
developing their health and pharmaceutical sectors. Every industrialized country
has adopted strong patent laws after developing their technological infrastructure,
significantly through copying strategies. Many industrialized countries have in
fact only provided patents on pharmaceuticals in the last few decades,1362 and
developed their pharmaceutical industries in the absence of patent protection.1363
Then, in the educational sector, the government must avoid politicization of
copyrights in order to improve and accelerate the dissemination of information
and technology. This is important because, since the Indonesian Copyright Act
was introduced in 1982, the government has politicized and used the Indonesian
Copyright Act to control the freedom of expression and freedom of information1364
that may block the creativity and productivity of the people. This reflected a
political structure that still continued to have a low tolerance for individual
freedom.1365 For example, the Indonesian Copyright Act allowed the government,
after hearing the Copyright Council’s opinion, to ban the publication of works that
were deemed to be against government policies relating to defense and state

In this respect, DCs have struggled to obtain more access to pharmaceutical products, particularly
essential medicines. This can be seen from their efforts in the Doha Declaration, CBD and so forth.
Most DCs resisted the extension of patent protection for pharmaceutical products because they
considered this issue as being one of health policy and fraught with technology transfer problems.
In order to provide the availability of affordable pharmaceutical products, most developing
countries excluded pharmaceutical products from patent. See: Kastenmeier, Robert W. and Beier,
David, “International Trade and Intellectual Property: Promise, Risks, and Reality” (1989) 22
Vanderbilt Journal of Transnational Law, at 295; Konan, Denise Eby, et al., “Intellectual Property
Rights in the Asian-Pacific Region: problems, patterns, and policy” (1995) 9 Asian-Pacific Economic
Literature, at 19. Many DCs defended their policy by pointing to the fact that every industrialised
country had also built up its technological capabilities through imitation.
1362 In the past, many industrialised countries didn’t provide patent protection for pharmaceutical
products. Just in the middle of the 20th century, they start to introduct patent protection for
pharmaceutical products. For example, France granted patents for pharmaceuticals for the first
time in 1960, Germany in 1968, Japan in 1976, Switzerland in 1977, Italy in 1978, the Nordic
countries (except Sweden and Findland) in 1968, and Sweden itself in 1978. Some other industrial
countries, such as Finland, New Zealand, Spain and Norway, did not grant patent protection to
pharmaceuticals until the beginning of 1990s. See: Nogues, Julio, “Patents and Pharmaceutical
Drugs: Understanding the Pressures on Developing Countries” (1990) 24 Journal of World Trade at
82; Weissman, R., 1996, ‘A Long, Strange TRIPs: The Pharmaceutical Industry Drive to Harmonize
Global Intellectual Property Rules, and the Remaining WTO Legal Alternatives Available to Third
World Countries’, (1996) 17 University of Pennsylvania Journal of International Economic Law, at 1119.
See also and compare to: Boldrin & Levine, Against Intellectual Property Monopoly, Chapter 9.
Pharmaceutical Industry, available at: http://www.dklevine.com/papers/ip.ch.9.m1004.pdf.
1363 Weissman, R., 1996, Note 1362, at 1123.
1364 Antons, Christoph, Intellectual Property Law Reform in Indonesia, Paper presented at “Indonesian
Law: The First 50 Years” a Conference held at the Asian Law Centre, the University of Melbourne,
28 September 1995; Antons, Christoph, “Indonesian Intellectual Property Law in Context” in
Taylor, Veronica (ed), Asian Laws through Australian Eyes (Sydney: LBC Information Services 1997)
1365 Gana, Ruth L., “Prospects For Developing Countries Under the TRIPs Agreement” (1996) 29
Vanderbilt Journal of Transnational Law, at 767
1361
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security, morality, and public order.1366 Clearly, the inclusion of this provision in
the Indonesian Copyright Act added to the list of the government’s strong political
laws to control it’s opponents who had different political viewpoints. Further
implication, the politicization of the provision may not only extend the continued
political intervention in copyright but also damage and impede authors,
publishers and public interests.
This condition cannot be separated from the weaknesses of the Indonesian
legal policy that tend to be speculative and reactive in developing science and
technology. Compared to other countries, Indonesia does not have an equitable
legal framework for developing information and technology through patents or
the transfer of technology.1367 Principally, appropriate intellectual property
legislation plays a significant role in regulating technology transfer through a
patent licence.1368 Unfortunately, the government has failed to use the IP
legislation as a legal instrument to develop information and technology. This can
be seen from the history,1369 motive1370 and substance of the patent system and the
See: ICA 1987, article 16, ICA 1997, article 17, and ICA 2002, article 17. See also: Antons, Christoph,
Intellectual Property Law Reform in Indonesia, at 10; Antons, Christoph, “Indonesian Intellectual
Property Law in Context”, at 415; For example, between 1987 and 1996, the Attorney General
banned the publication of sixty books, and in 1997 alone, there were thirteen due to affending
religious and ethnic groups, the promotion of separatism, and a communist influence. See: “Politik
Pelarangan Buku Perlu Direformasi”, (The Policy of Banning Books should be Reformed),
KOMPAS, 9 May 1998, available at: http://www.kompas.com/9805/09/HUKUM/poli13.htm; See also:
Antons, Christoph, “Intellectual Property Law Reform in Indonesia” in Lindsey, Timothy (ed.),
Indonesian Law and Society, The Federation Press, Sydney, 1999, at 311. Then, in 2007, through a
Decree by the Attorney General, No.Kep-019/A/JA/03/2007, the government instructed
thousands of historical books for junior and senior high schools from various publishers to be
burnt. See: “Masyarakat Kutuk Pembakaran dan Pelarangan Buku” (Public Condemn the Burning
and
Banning
of
Books),
KOMPAS,
7
August
2007,
available
at:
http://www2.kompas.com/ver1/Nasional/0708/07/152746.htm
1367 To date, Indonesia has no major regulations on technology transfer through patent licences.
Technology transfer is only touched upon by the Indonesian Foreign Investment Act No. 1/1967
(IFIA 1967). More concern is the fact that IFIA 1967 was amended by Law No.25/2007 concerning
investment, the new law (IFIA 2007) does not explicitly regulate technology transfer and patent
licensing is regulated by the Indonesian Patent Act No.14/2001 (IPA 2001), the Indonesian
Copyright Act, No.19/2002 (ICA 2002), and the National System for Research, Development, and
Application of Science and Technology Act, No. 18/2002 (NASRDAT 2002, Staatsblaad RI 2002 No.
84). Lihat juga patent licence sebagai kerangka hokum alih teknologi. See also: Lubis, Todung
Mulya, 1987, “Alih Teknologi: Antara Harapan dan Kenyataan” (Technology Transfer: between
Hope and Reality), Prisma, No.4 April, 1987, LP3ES, Jakarta, at 4-14. See also: Gambiro, Ita, “Hak
Milik Indutri dan Alih Teknologi, (Indusrial Property and Technology Transfer), Prisma, No.4 April,
1987, LP3ES, Jakarta, at 47-56. See also: Note 1326.
1368 In practice, patent licensing and technology transfer are inseparable terms. Patent licensing is the
legal core of technology transfer, which functions to regulate and manage fair competition in
exploiting technology. UNCTAD considered licence agreements as the main forms of technology
transfer. This can be seen when UNCTAD proposed a code of conduct for technology transfer to
developing countries. See: Chawthra, B.I., 1986, Patent Licensing in Europe, 2nd edition,
Butterworths, at 19; See also: Hemais, C., A., 1996, Note 1345, at 2.
1369 For example, the history of modern patent systems in the United States, Japan, and Australia
started in 1790, 1871, and 1903 respectively. The US has amended its patent legislation 21 times
since 1952. Likewise, Japan and Australia have reformed their Patent Law since 1959 and 1952
respectively. Compare this to Indonesia’s experience that introduced its modern patent law in 1989,
then reformed it in 1997 and 2001. See: Doi, Teruo, 1980, The Intellectual Property Law of Japan,
Sijthoff & Noordhoff 1980, the Netherlands, Germantown, USA, at 1, 9; Kurusu, K., 2000,
1366
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series of patent law reforms in other Asia-Pacific countries. The speculative policy
in developing science and technology can then be seen from Indonesia’s
experiences during the ORBA era.1371 In this era, the national policy in developing
technology focused on high technology development. The policy makers tended to
apply the “leap-frog” model in developing technology in Indonesia1372. This model
made huge investments, for example in aeronautical projects,1373 while the
Indonesian social structure1374 could not afford, absorb and develop this model
effectively and proportionally.
“Overview
of
Laws
and
Practice
for
Japanese
Patent
Prosecution”,
in
http://homepage2.nifty.com/kurusu-patent/information_jpp_e.htm, at 5. Ladas & Parry, 1999,
“US Patent Law Amendments 1999” in http://www.ladas.com/ USPatentLawAmend1999.htm See
also: Ladas & Parry, 1999, “A Brief History of The Patent Law of The United States, in
http://www.ladas.com/ USPatentHistory.html , at 14 of 15.
1370 Undoubtedly, there was contrasting motivation for a national patent law reform in the developed
and developing countries. Generally, developed countries amended their patent laws due to an
increased awareness of the need for a strong patent law to accelerate invention and innovation. The
amendments are based on the initiative or active approach. For example, Japan introduced and
reformed the Patent Law based on need and as part of the strategy to anticipate the changes in
economics and technological development in the world, particularly in Japan. In 1959, in order to
respond to rapid progress in technology and the developing economy in the post-war period, Japan
reformed its patent law. Then, in 1970, Japan amended its previous patent law in order to improve
the quality of inventions and innovation through improving the examination procedure by
adopting early disclosure and examination on demand. In contrast, developing countries reformed
their patent laws because of threats. See and compare with Indonesia that has reactively reformed
its patent law due to threats or pressure. Interestingly, even though it has been subject to strong
external pressure, India has reformed its patent law to protect its national interest, particularly in
the health sector by expanding public capabilities in developing the pharmaceutical sector. For
correlation between Japanese patent history and its industrialization, see: Notes: 32, 1370 and 1379.
For further information on pressures at behind of the Indonesian patent law, see: Subsections: 3.2.1.,
3.2.1.1. and 3.2.1.2.
1371 ORBA is the term which is used to describe Suharto’s rules during 32 years before the reformation
era.
1372 This model is often called “Habibienomics”, which emphasises and concentrates on high and
strategic technology industries as being central to most economic activities and national
development. This policy expects to see trickle-down effects for other economic activities.
1373 This project refers to the Bandung-based aircraft manufacturer IPTN (Industri Pesawat
Terbang Nusantara), the state-owned aircraft manufacturer, a pet project of the former President
and Research and Technology Minister, Habibie. Lall evaluates IPTN as follows: "While the firm
has various technological achievements to its credit, it has been heavily subsidized and its financial
performance has been very poor - on normal commercial criteria the enterprise may not start to break even for
two decades. It has minimal linkages with local industry; hardly any of its skills have spilled over to
Indonesian industry (indeed, very few seem to have relevance); and it has absorbed a lot of the infrastructure
at Puspiptek." See: Lall, S., 1998, “Technology Policies in Indonesia”, Note 1298, at 158; For more
detailed information, it is interesting to note Hal Hill of the Australian National University
who elaborates on the commercial viability of IPTN: "...IPTN, has never been subject to detailed
public scrutiny, although every investigation suggests that the $3 billion or so invested in it is a poor
investment. The first of the major IPTN products, the CN-235, is now flying domestically. The next major
project, the N-250, has likewise been controversial, particularly since June 1994, when Minister Habibie
successfully persuaded the President to grant a "loan" to the project of $185 million from the government's
reforestation fund. This loan was then equivalent to almost half of the funds spent on the project." See: Hill,
Hal and Wie, Thee Kian, (eds), 1998, Indonesia's Technological Challenge, Research School of Pacific
and Asian Studies, Australian National University, Canberra, and Institute of Southeast Asian
Studies, Singapore, at 48.
1374 The Japanese experience in industrialisation teaches us that the dynamic nature, the conducive
qualities and the maturity of the social structure plays a significant role in absorbing the
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In addition, the political will of the Indonesian government in encouraging
and stimulating public creativity and productivity in technological development is
relatively poor.1375 This is indicated by the low level of the Indonesian
government’s involvement in research, science and technological development
and the lack of any links between government agencies and private industry.1376
Even though the government, i.e. the National Research Council (DRN - Dewan
Riset Nasional) introduced, in 1994, the IPTEKnet, an electronic service providing
science and technology-related information and in 1995/96 the Ministry of
Research and Technology (Menristek) introduced the Priority Partnership
Research Programme (RUK - Program Riset Unggulan Kemitraan) to encourage
jointly performed and financed research activities by government R&D institutes
and private enterprises,1377 those programmes still fail to show any significant
results.1378 Ideally, the government should create an integrated technological
development programme1379 and stimulate public-private links by introducing
various incentive policies.1380
transformation of technology. Westney concluded that in the Japanese strategy, the most important
point is how to build and modify a pattern of organisation or management developed by Western
countries. During Meiji restoration, after 1868, Japan developed various management models from
the West, such as postal services, telecommunications and transportation management from British;
basic education from France, agricultural system from the U.S.A., banking from Belgium, and so
forth. While in Indonesia, the management of technology is controlled by elite group and the social
dimension of technology is gnored, which in turn impacts human resources development. See: Yudi
Latief, “Mempersoalkan Politik Ilmu Pengetahuan” (Questioning Politic of Science), in KOMPAS,
16 April, 1996, http://www.kompas.com/9604/16/opini/memp.htm
1375 This weak political will is indicated by Lall’s note on the lowest per capita research and
development (R&D) expenditure in the early 1990s in a group of selected Asian developing
countries. It was not only well behind ASEAN partners such as Thailand and Malaysia, but it
was also lower than that China, India, and Pakistan. See: Lall, S., 1998, “Technology Policies in
Indonesia”, Note 1298, at 152. Then, up to 1994, the government still allocated a very small
percentage of its budget for research and development (R&D) activities: only 0.07 per cent of its
GNP. Of this amount, a large percentage was spent on routine expenditures, such as salaries paid
to researchers and personnel and on physical construction such as the building of laboratories
and R&D Centres, so that the actual R&D expenditure as part of the Science and Technology
(S&T) expenditure was much smaller. In addition, most R&D activities in Indonesia were
conducted by governmental institutions, such as state universities and state-funded research
centres. They did not normally patent their inventions. See: Thee Kian Wie, ‘Determinants of
Indonesia's Industrial Technology Development’, in: H. Hill and Thee Kian Wie, 1998, at 131; See
also: Kusumadara, A., 2000, Analysis of the Failure of the Implementation of Intellectual Property Laws in
Indonesia, Sydney Law School.
1376 The government provided 80% of the funds for R&D expenditure in Indonesia in 1991, with
only 19% coming from the private sector. Almost the reverse is true for countries such as Japan or
Korea. See: Hill, Hal and Wie, Thee Kian, (eds), 1998, Note 1373, Ibid.
1377 See: Hill, Hal and Wie, Thee Kian, (eds), 1998, Note 1373, at 126.
1378 This is because many potential corporations are subsidiary corporations and have their own
agendas, programmes and laboratories in developing their technologies which are more suitable
for their products or the interests of the main corporations in other countries. See the case of the
utilization of the H5N1 vaccine.
1379 It is interesting to note Japan’s experience in gradually developing technology on an integrated
basis. After its ruin post-World War II, technological development in Japan was focused on the
strengthening of basic need that is food and agricultural sector from 1950 to 1960; then,
pharmaceutical and health sector, from 1960 to 1970; next, heavy industry or supporting
infrastructures, such as transportation, manufactures, from 1970 to 1980; finally, high technology,
such as robot, computer, ICT and so forth, from 1980 to now. Every stage of development, the Japan
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4.2.2.4. Socio-Cultural Aspects
In addition to the above legal, economic, and political aspects, Indonesia
needs to consider social1381 and cultural1382 aspects. Cultural features often shape
the form of the imported technology.1383 One of the important components in the
socio-cultural aspect is the quality of human resources. On this point, human
resources, with legal, economic and political aspects, play a significant role in
supporting and improving the quality of the social culture of a nation. Those
components are required to create mature socio-cultural conditions to absorb and
improve public access to information and technology.
In Indonesia, socio-cultural issues are likely to be a crucial domestic
hindrance in integrating foreign technology.1384 This problem is reflected in the
low quality of human resources,1385 including a lack of local expertise.1386 This
government involves academic or research institutions or universities and private industries. The
blueprint of the technological development may inform, influence and direct academic or research
institutions to renew or to adapt their interests and curriculum based on the national agenda.
Likewise, private industry can adapt their business agenda and programs based on the trend that
are projected by the government. Clearly, the previous technological development stage will
support strengthen the later development. This information is a brief summary of my personal
communications with Shingo Tsuji, Director General of Japan Institute for Invention and Innovation
– Asia Pacific Industry Cooperation (JIII-APIC), in Tokyo, 23- February – 20 March 1998 and Yoshi
Yamamoto, an expert staff from Japan International Cooperation Agency (JICA) in DGIP, Jakarta.
1380 For example, tax cut incentive for private industries that develop essential information and
technologies for public interests.
1381 These aspects refer to the society’s ability to adapt and develop technology transfer. In the
adaptation stage, new technology is disseminated in the receptor economy and society. Jeremy,
David J. 1991, International Technology Transfer: Europe, Japan and the USA, 1700 – 1914, Edward
Elgar, at 2.
1382 In this context, cultural forces combined with economic ones explain the rate of diffusion within
the receiving economy and society. Economic forces may explain the timing of the introduction of
new technology. Moreover, cultural elements –values, organisational forms, and material
expressions of social groups– influence technology transfer. For example, cultural distance
influences the way firms transfer technology. In the literature on the subject, it has been
demonstrated that a cultural proximity between the receiver and the supplier favours the
implantation of the subsidiary, while cultural distance increases the use of licensing and joint
ventures. See: Erramilli, M.K., & Rao, C.P., 1990, Choice of Foreign Market Entry Modes by Service
Firms: Role of Market Knowledge, Management International Review, 33; 3 114-135, in Hemais, C.,
A., 1996, The Development of a Theoretical Model of International Transfer of Technology, Warwick
Business School Research Bureau, No.249, at 9.
1383 Jeremy, David J. 1991, Ibid.
1384 The small number of patents granted in Indonesia to Indonesian applicants in comparison with
the large number of patents granted to foreign applicants may reflect an inherent weakness in
Indonesian technological development. The World Bank showed in its report that there is a
significant relation between the number of domestic patent and the GNP. From observation on 29
countries, the World Bank concluded that if a country’s GNP is large, so domestic patented
inventions will be increase. In five countries (the U.S.A., Japan, Germany, France and the UK) that
have the largest GNP, they dominate 83 % of world patented inventions. Back to the Indonesian
case, the failure of Indonesians to meet the ratio may be caused by wrong incentives, an
unconducive climate or blundering policies or other complex domestic problems in stimulating
indigenous inventors. See: Frame, J., 2005, ‘Modelling Nasional Technological Capacity with Patent
Indicators, Scientometrics, Vol.22, No.3, November 1991, at 327-339.
1385 Although Indonesia has been successful in expanding primary education and improving
secondary education, it still lags behind its Asian neighbours in tertiary education, in particular in
subjects related to technology. This lack of technological sophistication becomes visible if one
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condition obviously obstructs Indonesian people in accessing, absorbing,
developing and disseminating information and technology, whether it be domestic
or foreign technology.1387 These problems accumulate with various economic
obstacles1388 to the process of technology transfer in Indonesia. Consequently,
Indonesia became the receiving country, thereby not being able or ready or willing
to absorb technology, either because of lack of knowledge, weak economic
conditions or wrong incentives.1389 Thus, even though the disclosure and spread of
technical information is a valuable means to accelerate technology transfer, it is not
an efficient mechanism for transferring technology to Indonesia as long as it fails
to improve and develop the quality of human resource, i.e. professional personnel
with high-level technical skills. In Indonesia, the lack of quality human resources

looks at the classification categories for the technological composition of manufactured exports
that are used by the OECD. Lall Sanjaya notes that resource-based and labour intensive exports
still accounted for 76.9% of Indonesian exports in 1995. This figure must be contrasted with only
23.1 % of exports in that year that could be labelled as technologically complex and only 14.8%
that constituted high technology exports. While the percentage of labour-intensive and resourcebased exports are significantly higher than those of its ASEAN neighbors Malaysia and Thailand,
the figures for technologically sophisticated exports are much lower. See: Lall, S., 1998, at 139, 143,
147- 151; See also: Christoph Antons, 2002, ‘Technology Transfer in Indonesia’.
1386 The regulation of technology transfer is clearly an area that demands considerable expertise on
the part of those charged with formulating and administering the laws in question, and so it is
crucially important to consider how these conditions should influence the design of regulatory
regimes in developing countries. Habibie, a former Minister of Research and Technology and a
former President of the Republic of Indonesia argues that the lack of skilled human resources and
of people oriented towards modern values are the most critical barriers in accelerating the process
of technology transfer. See: Habibie, B.J., “Transformasi Teknologi dan Industri untuk Hari Depan
Bangsa” (Transformastion of Technology and Industry for the Future Nation.), in
http://www.habibie.ristek.go.id/gagasan/iptpb/transp2.htm, at 12 of 16.
1387 Lall Sanjaya identifies some Indonesian weaknesses in the field of technology, such as: (i) the
incapacity to explore, to find, to identify, to choose and to negotiate with licensors or owners of
technology; (ii) the incapacity to access technology properly; (iii) the incapacity to adapt, to revise
and to upgrade technology. See: Lall, S., 1993, “Policies for Building Technological Capabilities in
Indonesia”, Asian Development Review, Vol.11, No.2, at 72-103. Sanjaya clearly shows that Indonesia
suffers from lack of expertises in science and technology. Therefore, to develop expertise in patent
for example, the government cannot only study patents filed or granted in foreign countries, but
also send their local scientists abroad to study, bring in foreign experts to train them, or introduce
an indigenous patent system. See: Edmund W. Kitch, The Patent Policy of Developing Countries, 13
UCLA Pac.Basin L.J. 166, (1994), at 171-176.
1388 The obstacles include: (i) investment capabilities, which refers to knowledge and skills to identify,
to prepare, to design, to make and to implement new industrial projects or to expand and to
modernise running projects; (ii) production capabilities covering knowledge and skill, which are
required to implement projects; (iii) minor change capabilities covering adaptive engineering and
organisation; (iv) marketing capabilities relating to knowledge and skill, which are required to
collect equitable information on patterns of demand, market trends and consumer needs both
within and outside the country; (v) linkages capability relates to organisatory capacity, whih are
required to support flows of information and technology; and (vi) major changes capabilities relates
to knowledge and skill to create invention, and innovation, either in the form of process or
products. See: Thee Kian Wie, Pengembangan Kemampuan Teknologi Industri di Indonesia, UI Press,
Jakarta, at 9-10.
1389Aharoni maintains that most technology can even be acquired free of charge, if one has the ability
to search for and use the available information. See: Aharoni, Yair, ‘Education and Technology
Transfer: Recipient Point of View’, in Agmon, Tamir, and Glinow, M.A.V., 1991, Technology Transfer
in International Business, Oxford University Press, at 91.
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occurs not only at the community (grass roots) level but also at the legal level.1390
For example, the judge’s decision concerning the case of hybrid corn seeds
certification.1391 It is not surprisingly that Hemais, in his research, found that many
companies tend to transfer their latest technologies to developed countries,
because these receivers are potentially able to absorb them.1392
Clearly, in all aspects, i.e. legal, economic, political and socio-cultural
aspects, Indonesia faces serious difficulties and challenges.1393 For that reason, it is
important to creatively integrate and design all aspects of national policy to
improve the Indonesian capacity in accessing and developing information and
technology. This can be done through a comprehensive, systematic and measured
approach. For this effort, it would be interesting to consider China and India’s
experience in expanding their national capacity to access and develop information,
science and technology by integrating legal, economic, political and socio-cultural

In a workshop in East Nusa Tenggara, for instance, when asked if they knew about Law No.
29/2000 on plant variety protection, local officials from the agriculture service responded that they
had no idea at all, or that they might have heard about it but did not know the substance of the law.
When even local government officials are not aware of the laws, how can farmers be expected to
fully understand the consequences of breeding certain seeds?
1391 The public prosecutor, in indictment No.Reg.Perkara: PDM-800/KEDIRI/0705, charged Budi
Purwo Utomo who had cultivated hybrid corn seed. In the indictment, the prosecutor maintained
that the “defendant committed and deliberately persuade others to cooperate in conducting
sertification for the hybrid corn seed without a licence or authority from PT. BISI. The prosecutor
charged that Budi had commited a criminal offence based on Art. 14 (1), Law No.12/1992
concerning the System of Food Cultivation and Law No. 29/2000 concerning Plant Varieties. The
Kediri court decided that Budi Purwo Utomo committed a criminal offence by certifying seed
without a licence. This decision is strange because the main focus of the case relate to certification
without auhtority. Law No. 12/1992, Art.1 (6) defines certification as a process of examination,
testing and controlling a certain and classified quality of seed then labelling them based on certain
implementation regulations. Based on the above definition, the judge failed to prove that Budi had
certified the seed. In this case, Budi did not label the seed. He merely tried to cultivate the hybrid
corn seed. Obviously, seed cultivation cannot be categorised as the certification of seed. This is
because Art. 14 (1), Law No. 12/1992 gives the sole authority in making the certification of seed to
the government. Therefore, it is strange decision that the cultivation activity is concluded as
sertification act. See: Agus Sardjono, 2007, Note 1222.
1392 In practice, many corporations prefer to transfer their technology to the “Triad” (North America,
Western Europe and Japan) because that Triad contains 14 % of the worlds population, 60 % of the
worlds GNP and 95 % of the worlds telecommunication revenues. See: Hemais, C., A., 1996, Note
1382, at 15.
1393 The political will and socio-culture to supports the acceleration of science and technology,
including technology transfer, is still weak. Habibie, the Former Minister of Science and
Technology, and Vice President and President of Indonesia, has repeatedly expressed this concern:
“...aktifitas ilmu pengetahuan dan pengembangan teknologi di Indonesia masih merupakan sebahagian kecil
saja dari seluruh porsi kehidupan kita. Kegiatan riset dan teknologi hanyalah sebagian kecil dari keseluruhan
kegiatan pemerintah. Penelitian dan pengembangan merupakan bagian yang sangat kecil dari proses
produksi barang dan jasa di negeri ini.” (...Scientific and technological development in Indonesia is still a
small portion of our lives. Research and Development activities make up a small portion of government
activities and the production of goods and services in this country). See: Habibie, B.J., “Kebijakan Umum
Riset
dan
Teknologi”
(General
Policy
for
Research
and
Technology),
in
http://www.habibie.ristek.go.id/gagasan/iptpb/bijk2.htm, at 3 of 19; See also: Habibie, B.J.,
“Konsekuensi dan Implikasi Alih Teknologi” (Consequence and Implication of Technology
Transfer), http://www.habibie.ristek.go.id/gagasan/iptpb/alihtek2.htm
1390
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developments. In this respect, China1394 and India1395 have succeeded in nurturing
and strengthening their scientific and technological culture to support their
national development.
4.2.3. Reviewing Intellectual Property Contracts in Indonesia
In information economies, issues concerning the design of intellectual
property rights and contracts have become extremely important and
imperative.1396 This is because a combination of property rights, freedom of
contract, the rule of law, and sound science and technology provides the basis
upon which sustainable development can take place.1397 It is necessary to repeat
that in practice, corporations tend to use the law of contract (free will doctrine) to
exploit exclusive rights without restriction. This unrestricted exploitation has
widened the disparity in the distribution of access to and the optimization of
global resources.1398 The conditions have been exacerbated by the absence of an
Even though there are many vociferous critiques of China’s Policy, the Top-Down policy in China
has demonstrated, that the legal and political approach and intervention in popularising science
and technology towards the creation of scientific culture has indeed been successful. Ke Yan states
that since the 1990s the Chinese government has implemented a ”revitalisation of the state through
knowledge and education”. Knowledge and education become a primary accelerator in developing
science and technology-based economy to improve workers’ skills, and most importantly, it creates
a knowledge-based new culture. Interestingly, the obligation to ’popularise science and technology
for all the country’ is the task of Minister of Culture. To create a new social construction, the
government involves all social components, either central or regional governments and social
institutions, such as the media (e.g. newspapers, scientific or profesional journals, books, television,
internet), and various community groups, such as business, educational, agricultural, health,
scientific and technological groups. China’s strong commitment to create a scientific culture has
been strengthened by the Law on the Popularization of Science and Technology. The Minister of
Culture oversees related ministers of science and technology, agriculture, health and education.
Still, the government involves several organisations and professional associations, such as the
Association of Science and Technolgy, the Academy of Science, the Women’s Asscociation, and
various Chinese youth organisations in creating and strengthening a vision of ‘scientific and
technological culture. For a more detailed overview of the historical development of China’s
science and technology system, particularly its plans and policies, see Ke Yan, Zhongguo keji: Gaige
yu fazhan (Beijing: Wuzhou chuanbo chubanshe, 2004). Translated by Chen Ru, Chinese Science and
Technology: Reform and Development, China Intercontinental Press, Beijing, 2004. See also: Cheng Kai
Ming and Leung Kam Fong, 1989, Popularisation of Science and Technology, available at:
http://unesdoc.unesco.org/images/0012/001263/126341e.pdf; Serger, Sylvia Schwaag and
Magnus, Breidne, 2007, ‘China’s Fifteen-Year Plan for Science and Technology: an Assesment’,
Asia
Policy,
No.
267,
at
135-164.
available
at:
http://www.nbr.org/publications/asia_policy/AP4/AP4%20Serger_Breidne%20RN.pdf.
1395 India has succeeded in developing home-grown technology and has integrated it into the
economy. This strategy strengthened India’s ability to reduce the poverty rate from 42% to 35% in
10 years (1999-2001). See: Ary Mochtar Pedju, “Sains, dan Pendidikan China Vs Kita”, (Science, and
Chinese Education vs Us), KOMPAS, 24 November 2005
1396 For the history of the economics of information see D. M. Lamberton, “The Economics of
Information and Organization”, in M. E. Williams (Ed.), 1984, at 3-30.
1397 At the macro level, states which did not have property and contract laws not flourish
economically compared to states that did, while at the micro level, property and contract law have
indeed been the foundations for enabling capitalism to take off. See: D. C. North, 1990, Institutions,
Institutional Change and Economic Performance, Cambridge University Press, Cambridge, at 139.
1398 For this disparity phenomenon, See: Club of Rome (1976), Note 407; Nanyenya-Takirambudde, P.,
1980, Technology Transfer and International Law, Praeger Publishers, New York, at 5; OECD (1970);
OECD (1984); UNDP (1999); Meir Perez Pugatch, 2004, The International Political Economy of
1394
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appropriate legal framework to balance private and public interests.1399 This
weakness allows corporations, through exclusive rights combined with freedom of
contract, to accumulate their interests and to surpass the public interest.1400 Not
surprisingly, the disparity in accessing information and technology becomes more
widespread when power-holder groups control the distribution of information
and technology to the rest.
4.2.3.1. Regulating Information and Technology Contracts
To date, Indonesia has no comprehensive, integrated, specific and equitable
regulations on information and technology transactions, particularly the contract
for the transfer of technology. Provisions concerning the transfer of technology are
regulated separately in various sectors,1401 such as intellectual property,1402
health,1403 industry and trade,1404 investment,1405 research and technology,1406
Intellectual Property Rights, Edward Elgar; Granstrand, O., 1999, The Economics and Management of
Intellectual Property: Towards Intellectual Capitalism, Edward Elgar, Cheltenham, UK; Stiglitz,
J.E., 2004, ‘Towards A Pro-Development and Balanced Intellectual Property Regime’, Notes 11, 237,
250; Maskus, K.E. and Reichman, J.H., 2005, eds., International Public Goods and Transfer of Technology
under a Globalized Intellectual property, Cambridge University Press; Drahos, P., 2003, ”The Injustice
of Intellectual Property” DIGITAL ECONOMY, 11 December 2003, available at: http://worldinformation.org/wio/readme/992006691/1078414261
1399 The lack of an appropriate legal framework to guarantee the just optimization of exclusive rights
results in the power holder, i.e. capitalist, exploiting the exclusive right to the maximum. Because
intellectual property (patent) rights are rights which are created for and exist within market
contexts, now, under the patent regime and freedom of contract doctrine, the spirit of the
maximalization of exclusive rights and free will brings about disparity and the inappropriate
optimisation of information, knowledge, technology, and biodiversities.
1400 Some authors have signified that exclusive rights and freedom of contract may contain a
dangerous inner logic, which illustrates the tension between basic reasons that validate the
existence of exclusive rights and the impact of rights exploitation. This is caused by the weakness of
the legal system in providing ideal protection and maintaining a balanced relationship between the
individual and public interest. By referring to Drahos‘dangerous inner logic, the essence of freedom
of contract can also be comphrehended in Drahos’s argument. See: Drahos, P., A Philosophy of
Intellectual Property (1996), at 119. See Notes: 17, 52, 105, 535.
1401 See: Kardono, A., Supriyani and Johnson, Darrell R., “Indonesia in Gutterman, Allan S. and
Brown, Robert (ed.), 1997, Intellectual Property Laws of East Asia, Sweet & Maxwell Asia,
Hongkong Singapore, at 74.
1402 See: ICA 2002, IPA 2001. In this respect, the Copyright and Patent Acts that regulate licensing is
considered as a legal framework for technology transfer in Indonesia.
1403 Law No. 23/1992, concerning Health, article 69, and Government Regulation No. 39/1995,
concerning Research and Development in the Health Sector, articles 5, 6, 7, 8, 10.
1404 In this sector, the regulation of technology transfer can be found in Government Regulation No.
307/1976, which aimed to facilitate the development of the national car industry in Indonesia.
Related to this effort, the government introduced a “deletion programme” that forced the national
car industry gradually to replace imported car components with local car components in
accordance with a schedule promulgated by the government. The more a company car used
domestic components, the less would be the tarrif that the company would have to pay to the
government. This “deletion” would last until all car components, including engines, were made in
Indonesia. See: Tarmidi, L.T., 2001, Indonesian Industrial Policy for the Automobile Sector with a
Focus on Technology Transfer, Paper presented at the Workshop on New Global Networking in the
Auto Industry: The Effects of Technology Transfer in East Asia and Europe, The International
Institute for Asian Studies, Leiden, the Netherlands, 11-12 October 2001; See also: “Industy
Otomotif: Dillemma Berkepanjangan ”(Automotive Industry: Long Lasting Dillemma), KOMPAS, 6
February 1999, at 1.
1405 See: Lubis, T.M., 1987, Note 1367; See also: Gambiro, Ita, 1987, Note 1367.
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education,1407 food, agriculture1408 and the forestry sector, and so forth.
Consequently, those provisions became more complex and frequently and
continually overruled by other provisions. This resulted in uncertainty and
inconsistency in the Indonesian legal endeavours that had an impact on the failure
of technology transfer.
In Indonesia, the contract of technology transfer, including a licensing
contract, is based on the doctirne of freedom of contract.1409 As a consequence, due
to the absence of an appropriate mechanism to regulate contracts in detail, most
contracts for the exploitation of intellectual products are steered and determined
by the stronger parties to such contracts. Consequently, due to the doctrine of
freedom of contract, the optimization of public resources, e.g. essential information
and technology, including Indonesian biodiversities and genetic resources, are in a
brittle situation. This doctrine of freedom of contract has accelerated the process of
the tragedy of the commons and the tragedy of the anti-commons.1410 This is
because this doctrine tends to emphasise legal and formal aspects, thereby
providing powerful rights and possibilities to the contracting parties in executing
the contract.1411 As a consequence, this contract regime has failed to control and to
anticipate or to manage the risk inherent in the contract, particularly concerning
post-contractual situations or longitudinal (long-term) contracts. Additionally, the
concept of tort under the Indonesian Civil Code (Art. 1365) is still ineffective. Of
concern is the fact that most of the responsibility concept under this article 1365 is
interpreted and applied within the framework of the corrective justice principle.
This principle tends to take corrective action after a tort action (post-factum).
Ideally, the preventive and repressive actions should be taken from the process of
negotiation (pre-contract stage), through to the signing of the contract, and
subsequently after signing the contract (the post-contract stage). At this point, it is
See: Government Regulation of the Republic of Indonesia, No. 20/2005 concerning the Transfer of
Intellectual Property and the Results of Research and Development by Higher Education and the
Research and Development Centre, implemented by article 16 of Law No. 18/2002 on a National
System for Research, Development, and the Application of Science and Technology (Staatsblad of
Republic of Indonesia No. 84/2002, Tambahan Lembaran Negara Republik Indonesia Nomor 4219);
and Art.5 (2) of the Indonesian 1945 Constitution.
1407 Law No. 20/2003 concerning the National Education System.
1408 Law No. 7/1996 concerning Food.
1409 Christoph Antons, 2002, Technology Transfer in Indonesia, at 237.
1410 Hayyan ul Haq, 2006, “Tragedi Kepemilikan Kolektif” (Tragedy of Collective Ownership), article,
published in National Newspaper, KOMPAS, 30 October 2006, available at:
http://www.kompas.com/kompas-cetak/0610/30/opini/3054866.htm; Hayyan ul Haq, 2006,
“Konstitusionalisasi Kontrak Perdata” (Constitutionalisation of Private Contract), article, published
in National Newspaper, TEMPO-interaktif and KORAN TEMPO, 6 November 2006, available at:
http://www.tempointeraktif.com/hg/nasional/2006/11/06/brk,20061106-87151,id.html
1411 In Indonesia, this doctrine roots is rooted in the Indonesian Civil Code, article 1320, that regulates
the validity of a contract based on: (i) the free will of the parties; (ii) the legal capacity to conclude a
contract; (iii) a definitive object or matter; (iv) a legally valid cause. Other requirements for the
validity of contracts regulated under article 1321 are prohibitions on: (i) coercion; (ii) fraud; (iii)
negligence. In this respect, the validity of contracts in Indonesia is only based on legal formalistic
requirements. As long as the contracting parties can fulfil these requirements, they can do anything
based on the agreed stipulated clauses in a contract. This rule is strengthened by Article 1338 of the
Indonesian Civil Code, which categorises the contract as lex specialis. Article 1338 of the
Indonesian Civil Code states that: “For the contracting parties, all valid contracts are to be regarded
(as having the same force) as legislation”.
1406
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necessary to consider the responsibility by risk principle and the just price
doctrine, which emphasise the importance of reason and equity.1412
Indeed, if we examine the legal construction, which validates contracts in
Indonesia, we can see an opportunity to instigate a change by interpreting the
important clauses of fairness and the good faith principle.1413 The problem is the
terms fairness and good faith tend to be abstract. They can be interpreted as open
norms. So the challenge is how to visualise and concretise the true meaning of the
fairness and good faith principles. In my opinion, in order to visualize those terms,
it is necessary to combine with them and to tailor them to meta-values, i.e. the
public interest, fundamental human rights, unity and sustainability. This idea can
be embodied in specific and operational laws. For example, Indonesia can
introduce a Technology Transfer Act to accelerate the transfer of technology1414
without ignoring the balance between the individual and public interest or
fundamental human rights.1415
4.2.3.2. Evaluation and Determination of Licensed Intellectual Products
In the light of technology transfer agreements involve long-term
relationships where long-term profitability is frequently achieved through subtle
Grosheide, F.W., ‘Iustum Pretium Redivium?: Reflections of the Just Price Doctrine in Dutch
Contract Law in the Light of Its Historic Roots and Recent International Developments’ in Viva Vos
Iuris Romani, Essays in Honour of Johannes Emil Spruit, Gieben, Amsterdam, 2002, at 361-386; See
also: Grosheide F.W., 2002, A GERMAN REVOLUTION THAT DESERVES SUPPORT – some
reflections on the introduction of the iustum pretium rule in the German Copyright Contract Law
2002; See also: R. Khairandy, Itikad Baik dalam Kebebasan Berkontrak (Good Faith in the Freedom of
Contract), Law School, Pascasarjana Universitas Indonesia, 2003.
1413 On the basis of Art.1339 of the Indonesian Civil Code, the contracting parties are not only bound
by whatever has been expressly stipulated in the contract, but also by every obligation according to
the nature of the contract, and the principles of fairness, custom and legislation. Moreover, all
contracts have to be executed in good faith. See also: Article 1338(1), Indonesian Civil Code.
1414 In this respect, Indonesia can learn from other developing countries’ experience, such as Brazil,
Argentina and other Andean Pact countries which visualise the clear purposes of technology
transfer transactions. Generally, some important objectives of the international technology
transfer transaction are: (i) to increase the bargaining power of local purchasers of
technology; (ii) to increase the information available to local parties as to possible sources of
technology; (iii) to improve the quality and local assimilation of transferred technology; (iv)
to protect local innovation and technology; (v) to improve the balance of payments; (vi) to
control foreign exchange operations; (vii) to prevent tax avoidance; (viii) to limit industrial
property protection; (ix) to control the nature of imported technology; (x) to regulate foreign
investment. For detail information on standard technical international technology transfer,
See: United Nations, 2001, Transfer of Technology, UNCTAD series in International Investment
Agreements,
New
York
and
Geneva,
available
at:
http://www.unctad.org/en/docs/psiteiitd28.en.pdf; See also: Guillermo Cabanellas, Jr., 2005,
Antitrust and Direct Regulation of International Transfer of Technology Transactions: A Comparison
and Evaluation, Max Plank Institute, IIC Studies, Munich; T. Mitake, 2005, ‘International
Technology
Transfer’,
CACCI,
Vol.2
available
at:
http://www.cacci.org.tw/Journal/2005%20Vol%202/International%20Technology%20Transf
er.pdf
1415 In maintaing the balance between private and public interests, the Technology Transfer Act needs
to consider, for instance, careful definitions of the scope of protection provided by IPR, sensible fair
use exceptions that allow certain uses related to teaching, research and private use of protected
materials and a balanced compulsory licensing regime, making essential patents and protected
works available to competitors and follow-on creators against reasonable royalty rates and so forth.
1412
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and indirect forms of consideration, all contracting parties need to prepare best
strategies to protect their interests, i.e. economic benefits.1416 Therefore, evaluating,
screening and determining the licensed technologies in technology transfer are
important preliminary steps before entering into negotiations. These activities are
usually undertaken by the licensor, licensee and the government so as to guarantee
a successful contract of technology transfer.1417 In practice, the licensor will be
responsible for the evaluation, management1418 and marketing of intellectual
products, i.e. IT.1419 Due to an unproven market potential, the licensor will usually
make use of optimisation,1420 enrichment1421 and safeguarding strategies 1422 in
managing technology, and then the technology will be properly marketed in order
to find licensees.1423 This is aimed at eliminating the risk in maximising IP
exploitation.
Then, in terms of the licensee’s interest, an evaluation of the technology is
required to ascertain the success of any technology transfer. Therefore, before
entering into any concrete negotiations, the licensee must be able to assess the
licensed technology. Unfortunately, in practice, technologies are often licensed at a
time when their market potential has not yet been realised. Sometimes, parties
agree on licensing terms even before the technology has been developed. This is
often the case when the technology forms part of a research collaboration

Without the prospect of substantial benefits, there is no point in striking a deal. Thus, when
valuing a prospective transfer of technology, one should first quantify the total possible profit. This
valuation should include the effect of combining the rights and resources which each party is
expected to contribute. Only after making this determination may parties logically negotiate their
portion of the profit. If the preliminary apportionment is realistic and equitable, the parties may
achieve the ultimate goal of licensing professionals: the "win-win" relationship.
1417 A successfully negotiated licence agreement will ensure that the technology will be diligently
developed and marketed and will provide a financial reward to be shared with the inventors, the
inventors’ educational establishment, and to further research and education and the public interest.
1418 The Management of technology may include evaluating and obtaining the technology, and
preserving the confidentiality of technical information. See: McKeough, J. and Stewart, A, 1997, Ibid,
at 497.
1419 It has been estimated that up to 85 % of patents are not exploited due to a lack of technical
expertise - management - to use the information protected within the legal infrastructure. See:
McKeough J. and Stewart, A., 1997, Intellectual Property in Australia, Butterworths, at 497; Schlicher,
J. W., 1996, at 45.
1420 Optimisation means making sure that ideas and inventions are fully investigated and not
discarded without their potential being properly assessed. See: McKeough, J. and Stewart, A., 1997,
at 498.
1421 Enrichment involves combating the obsolescence of all technology by its constant renewal and
accurately assessing resources available in terms of personnel, infrastructure, plant, site, power and
transport, thus being in a position to identify the needs and potential applications of existing
technology. See: McKeough, Jill and Stewart, A, 1997, Ibid.
1422 Safeguarding refers to the appropriate utilisation of patent laws and being kept informed of all
scientific and technological information, making sure it is available to everyone who may need it.
See: McKeough, Jill and Stewart, A, 1997, Ibid.
1423 Traditionally, methods in marketing technology may cover advertising the invention, publishing
lists of technologies available for licensing, or using internet-listing services, and so forth. See: Ohio
University, 1999, ‘A Tutorial on Technology Transfer in U.S. Colleges and Universities’, in
http://www.cogr.edu/techtransfertutorial.htm., at 9 of 22.
1416
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agreement.1424 Additionally, parties do not always engage in a detailed analysis
when determining the price to be paid for technology, particularly early-stage
technology. Instead they may rely on their intuition and an assessment of what the
other party in the negotiations is likely to accept. As a consequence, parties have
sometimes found an initial gap between their expectations and the financial
facts.1425 For that reason, it is necessary to identify some factors that affect the price
of acquiring rights to technology.1426 This may be done by searching through the
literature and past patents, often with the help of a professional librarian, and
sometimes by consulting a patent attorney and asking for a patentability opinion
based on the patent attorney’s search of all resources.
Finally, in terms of the government interest, those preliminary activities, i.e.
the evaluation, screening and determination of licensed technologies, which are
significant in screening the transferred technologies, are very much required by
the government in order to protect the public interest.1427 Unfortunately, Indonesia
has no specific mechanism to screen technology transfer agreements.1428 Even
though the government has regulated the screening mechanism to protect
domestic industry and domestic licensees through several pieces of
legislation,1429 the government has failed to use those regulations optimally
Anderson, Mark, 1996, Technology: The Law of Exploitation and Transfer, Butterworths, at 379. See
also: George A. Bloxam, 1972, Licensing Rights in Technology: A Legal Guide to Managers in Negotiation,
Grower Press, at 163-196.
1425 Mark Anderson has signified some useful factors that can be used to evaluate the technology: (i)
how strong is the commitment of each party who wants to do the deal?; (ii) how well proven is the
technology?; how new is the technology?; the anticipated life of the technology; and how great a
contribution will the technology make to improving the product?; (iii) how much capital
investment is required to use the technology?; (iv) to what extent will the licensor assist the licensee
to make use of the technology?; (v) to what extent will the technology increases the profits or
volume of the sale?; (vi) how strong are any patents owned by the licensor in relation to the
technology?, and whether either party has the resources to enforce these rights, by litigation or
otherwise; (vii) to what extent do third parties own rights which may impede the use of the
technology?; (viii) can the licenced products be sold through existing outlets or as part of an
existing product range, or will a new sales network be required?; (ix) the nature of the rights
granted, including the degree exclusivity, territory, field; improvements and whether these are
covered by the agreements; (x) the cost and time scale for acquiring or developing alternative
technologies. See: Anderson, Mark, 1996, Note 1424, at 378-379. See also: Schlicher, John W., 1996, at
45; Melville, L.W. 1965, Precedents on Industrial Property and Commercial Chooses in Action, Sweet and
Maxwell, at 137.
1426 See: Anderson, Mark, 1996, Note 1424, at 379.
1427 Theoretically and in practice, this mechanism has several advantages, such as: (i) evaluating the
reasonableness of the consideration payable by the licensee, considering his business
interests, and the relation of the payments to be made under the proposed agreement with
the direct or indirect benefits that the licensee may derive from such a transaction; (ii)
determining the overall costs and benefits that the host country's economy may derive from
the agreements submitted for approval and registration.
1428 H_ Hill, Indonesia's Industrial Transformation, Institute of Southeast Asian Studies/Allen &
Unwin, Singapore/St. Leonards 1997, at 218
1429 See: H_ Hill, Indonesia's Industrial Transformation, Institute of Southeast Asian Studies/Allen &
Unwin, Singapore/St. Leonards, 1997, at 218. In the health sector, for example, the government
normatively, has authority to require drug registration. Unfortunately, this authority is not aimed
at screening the transferred technology to protect the public interest and to improve public
accessability to information and technology. See also: Kusumadara, A., 2000, at 78. (describing the
Indonesian government’s weaknesses in enforcing foreign investment regulation in order to control
and optimise the role of foreign pharmaceutical companies in Indonesia). Kusumadara noted that
1424
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because of a lack of expertise1430 and an absence of specific regulations.1431
Consequently, the contracting parties tend to present applications for the
registration of already executed contracts.1432 In addition, judicial decisions
on matters connected with transfer of technology regulations are extremely rare
and do not provide practical guidelines for the contracting parties. The absence
of such specific regulations means that the Indonesian government not only
fails to protect domestic industries and licensees, but it also means a lost
opportunity to protect public interests and fundamental rights.
Indeed, through those screening regulations, including a registration
mechanism, 1433 the government may expand the screening authorities’
powers1434 to control or limit any contract that may damage the public
the Indonesian government has not imposed any sanction against the ignorance of foreign
pharmaceutical companies to provide any information whic is necessary for the licensing of new,
innovative and ready-made drugs through application and to produce the basic materials of their
drugs in Indonesia for a period of five years after their establishment in Indonesia. See also:
“Kontroversi Produksi Bahan Baku Obat” (Controversy on the Production of Raw Materials for
Drugs), KOMPAS, 8 May 1998, available at: http:wwwkompas.com/9805/08/IPTEK/kontbc.htm,
at 2; “Industri Farmasi Perlu Reformasi” (Pharmaceutical Industry Needs Reform), KOMPAS, 8
May 1998, available at: http:wwwkompas.com/9805/08/IPTEK/indubc.htm, at 2.
1430 For example, normally, the Investment Coordinating Board (BKPM) has the authority to review or
examine many aspects of investment proposals and any agreement relating to technology. In
practice, however, this has rarely occurred, presumably because of a lack of expertise among BKPM
officials in technical matters. Consequently, the BKPM is reluctant to judge the technological side
of investment proposals, while the DGIP, that applies the different screening procedures to
licences, has no detailed and clear indicators to evaluate, and screen the licensed or imported
technologies. See: H_ Hill, Indonesia's Industrial Transformation, Institute of Southeast Asian
Studies/Allen & Unwin, Singapore/St. Leonards 1997, at 218.
1431 For example, the Indonesian copyright and patent provisions contain such registration
requirements. However those articles only regulate administrative or procedural aspects of
registration. See: ICA 2002, Art. 38C (2); IPA 2001, Arts. 79 and 80. Moreover, those articles
are not elaborated in specific government regulations to provide operational guidance for the
screening authorities in evaluating, screening and determining the licensed intellectual
products. Likewise, even though Law No.18/2002, concerning the National System of
Research, Development and the Application of Science and Technology, in its articles 19(3)
and 21, emphasizes the importance of evaluation, screening and the determination of the
licensed technologies by referring a national standardization policy, those articles suffer
from other specific regulations. See: Law No. 18/2002, article 19(3)(c) that obliges the Minister
for Research and Technology "to strengthen the capacity to audit technology imports" and
article 21 that envisages the creation of instruments and bodies for the implementation of this
policy at the national and regional level.
1432 In some countries, proposed contracts must be submitted for consultation to the intervening
agency before execution. See Venezuelan Decree 746, Art. 7(1975) in Guillermo Cabanellas, Jr.,
2005, Antitrust and Direct Regulation of International Transfer of Technology Transactions: A
Comparison and Evaluation, Max Plank Institute, IIC Studies, Munich.
1433 As a comparison, in several countries, such as Brazil, Argentina, Korea and Malaysia, draft
technology transfer contracts are required to be submitted to the authorities. The parties to a
transaction subject to transfer of technology laws may submit executed contracts to the authorities
or else propose drafts for discussion with them. Since the approval and registration procedure is
intended to strengthen the bargaining position of licensees, the submission of drafts appears to be a
more adequate mechanism from the screening agencies’ point of view. See: Correa, in Guillermo
Cabanellas, Jr., 2005, Note 1432, at 69. Clearly, the technological evaluation process can be linked
with efforts to improve the licensee’s bargaining position and the quality of imported technology.
1434 In this respects Indonesia may consider other developing countries’ experience, such as Brazil,
Argentine and other Latin America countries, in regulating this screening issue. The government
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interest and fundamental rights.1435 This is important because the screening
authorities may use their powers to evaluate and revise the legal,1436
economic1437 and technological aspects1438 of licensing operations.
4.2.3.3. Fundamental Problems in Contract and Intellectual Property
In Indonesia, a contract for the transfer of technology is based on the
doctrine of freedom of contract.1439 It is admittedly the freedom of contract that
contains some technical aspects, such as efficiency, certainty and rationality which
are the core elements of capitalism,1440 but tend to exclude ethical values.1441 It is
may provide the screening authorities with fairly broad powers: (i) to propose amendments to the
transactions submitted for registration; (ii) to reject applications if the consideration payable by the
licensee is excessive; (iii) to require, as a condition for approval, that the royalty rates or other
payment provisions be modified in the licensee's favour; (iv) to prohibit importing technology
which is already available or obsolete technology in the host country or which the licensee may
reasonably develop by itself in order to improve the local technological capacity, according to
local policies (Brazilian Normative Act 15, Art. 4.1.2 (c) (1975), or the training of local personnel
(Venezuelan Decree 2442, art. 67 (1977). See: Guillermo Cabanellas, Jr., 2005, Note 1432, at 71-72.
1435 Regarding the protection of the public interest it is necessary to note Correa’s observation on the
role of the government in the process of technology transfer. He describes the position of the
parties before the screening authority in the following way: “Under (transfer of technology)
regimes, potential parties retain their right to conclude or not to conclude certain agreements (freedom
to contract). But once the decision to contract is taken, the content of the agreement is conditional upon
authorization by a national body, which may refuse the proposed terms and conditions and demand
changes which had not been sought by the parties themselves. This intervention affects, therefore, the
contractual freedom and converts (transfer of technology) agreements into "regulated" contracts, that is
agreements the validity of which are subject to governmental consent”. See: C. M. Correa, "Transfer of
Technology in Latin America: A Decade of Control", Journal of World Trade Law,Vol. 15 (Oct. 1981), at
391 - 392.
1436 Regarding the legal aspects, the agencies' control is generally restricted to matters dealt with
in the transfer of technology regulations. They will not generally concern themselves with
matters related to the validity of a contract under other provisions unless illegality is obvious
or may have effects on the clauses directly controlled by the technology regulations.
1437 As to the economic aspects of transfer of technology operations, the screening agencies are
generally in charge of evaluating not only the economic burden imposed on the licensee but also
the effects of the operation on the local economy as a whole. This second aspect can only be taken
into account in a very limited way, because of the lack of manpower needed to gather the
necessary information or because of the delays and cost that a detailed evaluation of each
transaction will involve.
1438 The technological evaluation may be directed at issues such as the availability of similar
technology in the host country, the possible obsolescence of the know-how involved or the
effects of the transaction on the local technical level, on employment and on the environment.
1439 For normative fondation of the freedom of contract in Indonesia, see Note 1411.
1440 Historically, the freedom of contract emerged as a result of the logical consequence of
individualism and capitalism which are sparked by laizzes faire. Under the laissez faire doctrine, the
freedom of contract became a general principle in the free competition age. The freedom of contract
is the legal expression of the free trade principle. See: Zweigert, K. and Kotz, H., Introduction to
Comparative Law, Vol.II: The Institution of Private Law, Oxford, Clarendon Press, 1987, at 8, See
also: Henry C. Cheeseman, Business Law: The Legal, Ethical, and International Environment, Prentice
Hall, New Jersey, 1995, at 159; Saul Litvinov, “Good Faith”, Tulane Law Review, Vol.7, No.6, June
1997, at 1657.
1441 The ethical values are the ideal values, such as the overall “good”, i.e. equity, equality, the social
function, the public interest, and so forth that may guarantee the unity and sustainability of
collective life. The ignorance of the ethical values can be seen from contracts in which the
contracting parties have no symmetric position. This condition opens up opportunity for a stronger
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not surprising that the legal problems concerning a contract are more clustered in
the freedom of contract.1442 Several fundamental problems, such as: (i) good faith
issues; (ii) asymmetrical positions;1443 and (iii) the protection of the weaker
parties,1444 should be appropriately addressed to maintain justice and equity in the
implementation of contracts. This is because, in practice, those fundamental
problems are frequently reflected in the form of various clauses embedded in the
process of making a contract.
Those fundamental problems will be apparent at the various stages of a
technology transfer contract: (i) pre-contract, preparing negotiations and drafting a
memorandum of understanding; (ii) formulating and signing the contract; or (iii)
post-contract, implementing and controlling the contract. To understand and
analyse justice and equity with regard to the contracts, it is necessary to note
and scrutinise the anatomy, basic structure and principle objective of statutes
regulating the transfer of technology, either at the international1445 or national
level, such as intellectual property and antitrust laws,1446 as well as the
objectives and clauses of the contract.
Maintaining a balance between intellectual property and antitrust laws is
the essential policy for the national economy. This is because they contain
party to use or manipulate the weak condition of other contracting party (misbruik van
omstandigheden). In legal theory, any contract made by practicing the undue influence or pressure
can be invalidated. The invalidation of a contract by reason of undue pressure is not stemmed from
Civil Code or Acts, or regulation, but from jusriprudence. See: R.Z. Asikin, “Pembatasan Renternir
sebagai Perwujudan Pemerataan Keadilan,” (To Limit Rentenir: A Manifestation of Justice), Varia
Peradilan Tahun II, No.27, February 1987. See also: Satrio, J., 1996, Hukum Perikatan, Perikatan yang
Lahir dari Perjanjian, Buku II, Citra Aditya Bhakti, Bandung, at 66.
1442 After World War II, the freedom of contract that protects individual interests was corrected. Many
ethical-socialist groups argued that the freedom of contract may reflect injustice, particularly in
protecting the weaker party to a contract. They tried to balance the individualism mainstream by
introducing the importance of public interest and social function which require State intervention.
In this respect, the substance of a contract, particularly concerning the public interest, the social
function and humanistic issues, is not merely determined by the contracting parties, but needs to be
controlled by the Government. See: Setiawan, “Menurunnya Supremasi Azas Kebebasan
Berkontrak”, (The Fall of the Supremacy of the Freedom of Contract), PPH, Newsletter, December
2003, at 1-10.
1443 See Notes 1430, 1431, 1432.
1444 See Notes 1430, 1431, 1432.
1445 At the international level, the TRIPs Agreement contains several articles regulating the transfer
of technology. See: TRIPs Agreement, arts. 7, 8(2), 40, 66(1). Other aspects regulated by the
Agreement (disclosure, compulsory licences) may also have implications for the transfer of
technology. See: TRIPs Agreement, Art 29, 31.
1446 Generally, the regulations on the international transfer of technology transactions refer to
intellectual property legislation and antimonopoly acts or antitrust law. Several studies of the
basic structure and principal objectives of statutes regulating international transfer of
technology transactions illustrate the possible parallelism between these regulatory
mechanisms and antitrust law. While the essential aspects of the comparative analysis of
regulations are related to the substantive rules limiting the validity of restrictive business
practices, the purposes and actual effects of these rules can only be adequately perceived
within the overall framework of transfer of technology laws. For intersection between IP
legislation, technology transfer and antitrust law, See: Guillermo Cabanellas, Jr., 2005, Note 1432;
Dina Kallay, 2004, The Law and Economics of Antitrust and Intellectual Property: An Austrian Approach’,
Edward Elgar, Cheltenham, UK, Northampton, MA, USA; Tu Thanh Nguyen, 2010, Competition
Law, Technology Transfer and the TRIPs Agreement, Implication for Developing Countries, Edward Elgar.
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antinomy provisions and relations1447 that tend to give rise to non-equitable
overruled regulations and legal uncertainty.1448 The TRIPs itsef recognises this
antinomy.1449 Therefore, through article 8(2), the TRIPs agreement allows
developing countries to establish and enforce domestic anti-competition laws and
to place limits on private exercises of intellectual property rights which they deem
unacceptable.1450 Unfortunately, Indonesia fails to visualize and embody article 8
(2) of the TRIPs in order to protect fair trade practices, the public interest.
4.3. Legal Analysis of Justice and Equity in Contracts for the Transfer of
Technology
This section will elaborate the impact of the IP regime on the contract for the
transfer of technology through a licensing contract.1451 A licensing contract is an
important mechanism for the transfer of international technology to developing
In this respect, intellectual property rights, e.g. copyright and patents, originally allowed the
owners to monopolize their rights exclusively, while antimonopoly laws or antitrust acts restrain
the monopolized and oligopolized economic activities.
1448 For example, even though Indonesia has an Antirust Act, any case related to intellectual property
issues will be excluded. See: Law No. 5/1999 concerning Anti-Monopoly, article 50(b). This
antinomy regulation frequently gives rise to overlapping regulations concerning intellectual
property and antitrust, because Indonesia does not have clear measurements or indicators to
determine black, grey or white clauses. All contract clauses are determined by the contracting
parties.
1449 Article 40 TRIPs states that:
(1) Members agree that some licensing practices or conditions pertaining to intellectual property rights which
restrain competition may have adverse effects on trade and may impede the transfer and dissemination of
technology.
(2) Nothing in this Agreement shall prevent Members from specifying in their legislation licensing practices
or conditions that may in particular cases constitute an abuse of intellectual property rights having an
adverse effect on competition in the relevant market. As provided above, a Member may adopt, consistently
with the other provisions of this Agreement, appropriate measures to prevent or control such practices,
which may include for example exclusive grant-back conditions, conditions preventing challenges to
validity and coercive package licensing, in the light of the relevant laws and regulations of that Member.
1450 See: Article 8(2) of the TRIPs. This article is also aimed at allowing signatories to regulate the
behaviour of the rights holder with a view to promoting the transfer of technology. This
objection has been stipulated in the general principles of the opening part of the TRIPs Agreement,
which states that: “appropriate measures, provided that they are consistent with the provisions of
this agreement, may be needed to prevent the abuse of intellectual property rights by right holders
or the resort to practices which unreasonably restraint trade or adversely affect the international
transfer of technology”, See: TRIPs Agreement, Art.8(2); See also: Agreement Bronckers, Marco
C.E.J., “The Impact of TRIPs: Intellectual Property Protection in Developing Countries”, (1994) 31
Common Market Law Review, at 1270; Reichman, J.H., (1998), “Securing Compliance with the TRIPs
Agreement After US c. India,” Journal of International Economic Law 1, at 585-601; Keith E.Maskus
and Mohammad Lahouel (2000) “Competition Policy and Intellectual Property Right in the
Developing Countries”, World Economy 23, at 595-611; Heald, P.J. (2002) “Mowing the Playing
Field: Addressing Information Distortion and Asymmetry in the TRIPs Game”, Vanderbilt
University Law School, Law and Economic, Working Paper, No. 02-21, and Public Law and Legal Theory,
Working Paper No.02-15., available at: http://papers.ssrn.com/sol3/papers.cfm?abstract_id=319301,
retrieved on 8 April 2006.
1451 A licence means permission by the competent authority to carry out an act which, without such
permission, would be illegal, or would amount to trespass or a tort. In the case of a patent licence, it
means a written authority granted by the owner of a patent to another person empowering the
latter to make or use the patented article for a limited period or in a limited territory. It is
permission to make, use or sell articles embodying an invention. See: Black's Law Dictionary.
1447
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countries.1452 It typically involves the purchase of production or distribution rights
and the underlying technical information and know-how.1453 However, due to the
strong influence of exploiter’s interests, many contracts for the transfer of
technology, i.e. licensing contracts, contain protective and exploitative clauses
benefiting exploiter’s interests. This can be seen from various restrictive clauses in
the licensing contract, such as tying clauses, tie-in, tie-out, confidentiality, know
how, grant-back provisions, field of use restrictions, territorial exclusivity and
permitted sectors, price fixing and package licensing, quality control clauses for
exclusive sales or representation agreements, production volume restraints,
limitations on the licensee with respect to research and development, a production
volume restraint, and export restrictions. The interests embodied in some
restrictive business practices (restrictive clauses) become potential obstacles to the
transfer of IT. Other restrictions inserted in a licensing agreement are minimum
royalties, quantity requirements, post-termination restrictions, sub-licensing
restrictions, no-challenge clauses, non-competition clauses, and full or third-line
forcing and leveraging. These restrictive clauses or requirements are commonly
incorporated in patent licensing agreements.1454 Consequently, the methods used
in this exploitation have resulted in a deficiency in the transfer of technology.1455
This deficiency impedes the dissemination of IT, which is very much required by
people to improve their quality of life and to fulfil their fundamental rights. The
impact of this deficiency is largely felt in developing countries, particularly in the
fields of public health and sanitation, food, nutrition and education.
4.3.1. Pre-Contract: Negotiation
Some crucial factors in creating licensing agreements are the technical
problems of negotiating and settling the terms.1456 At this stage, the different
parties involved must get to know each other, they must be able to explore the
possibilities offered by collaboration and they must find the right balance between
the wishes of each party. In practice, Schlicher identified some factors influencing
Licensing is the typical way of exercising IP rights because it creates a continous relationship of
debt and credit based on trust between the licensor and the licensee.
1453 See: Correa, Carlos M., (2003) ‘Can the TRIPs Agreement Foster Technology Transfer to
Developed Countries?’, in K. E. Maskus and J. H. Reichman, eds., 2005, at 227-256.
1454 As far as restrictions for the licensee are concerned, the Institut Teknologi Bandung carried out
a study of licensing agreements in 20 Indonesian undertakings in 1987. The study found quite
extensive restrictions with 63% of agreements making use of secrecy provisions after the
termination of the agreement and 59% of agreements requiring the approval of the licensor for
any product modification. (Grant Back and Volume Restriction Clauses). As pointed out above,
whether these restrictions must be regarded as anti-competitive depends on the circumstances of
the individual case. See: H_ Hill, Indonesia's Industrial Transformation, Institute of Southeast Asian
Studies/Allen & Unwin, Singapore/St. Leonards, 1997, at 219
1455 This is because those methods have been used, as effective instrument, by patent holders not only
to protect their technology exploitation but also to block and obstruct other potentials and
opportunities of transferee to access and to develop the transferred technology. Consequently, the
process of technology transfer becomes ineffective.
1456 The negotiating and drafting process is essentially directed towards harmonising the commercial
objectives of the licensor with the commercial and sometimes developmental objectives of the
licensee. See: Goldsheider, 1980, ‘International Licensing Agreements Involving Developing
Countries’, in Finnegan and Goldsheider, at 520.33, in Blakeney, Michael, 1989, at 34-35. See also:
George A. Bloxam, 1972, Licensing Rights in Technology, Note 1424, at 29.
1452
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licence negotiations: (i) bargaining problems; (ii) alternative technologies available
to a potential licensee; (iii) the transaction cost of licensing1457; (iv) the realities of
potential infringement litigation; and (v) many sources of risk.1458 The complexity
in negotiating the contract for the transfer of technology1459 requires the parties to
consider the above factors and to draft them into the contract prudently. This is
important because the licence agreement involves a continued and reciprocal
relationship between the licensor and licensee. For that reason, it is important to
investigate the suitability or commitment of the contractual parties to exploit the
technology. Additionally, the object of the relationship should be clearly
identified.1460
The results of the negotiations are usually embodied in a memorandum of
understanding (MOU).1461 Even though the parties are not yet bound by formal
obligations,1462 the document may provide significant information in creating the
contract. Usually, the clauses in a memorandum of understanding will not be very
different from clauses in a normal final agreement.1463 One of the most important
issues that should be scrutinised by the licensee is the insertion of restrictive
clauses in the license agreement. Ideally, the government must evaluate and screen
the clauses that may damage the national economy and public interest or
fundamental human rights. In order to visualize and elaborate the restrictive
clauses, this chapter focuses on the terms and conditions of licensing agreements,
based on a brief comparative study between developed countries, such as the U.S,
the E.U and Japan and developing countries, such as Brazil, Argentina or Latin
American Countries, China, India, and Australia.1464 Several significant issues in
Transaction costs are the cost of gathering information about contract opportunities, preparing,
negotiating and determining the terms and form of a contract, monitoring performance, and
enforcing agreements. See: Schlicher, John W., 1996, at 12.
1458 Schlicher, John W., 1996, at 39-56: See also: Anderson, Mark, 1996, Note 1424, at 379; Chen, Min,
1996, Managing International Technology Transfer, International Thomson Business Press, at 163.
1459 Anderson, Mark, 1996, Note 1424, at 146; See also: Braquene, Hans, 1996, Introduction to the Legal
Aspects of The Transfer of Technology, in http://www.braquene.be/teksten/transfer_tech.html, at 2
of 18.
1460 Niklasson, ”Arrangement for Acquisition of Technology - Implication for Business Strategy”,
WIPO Regional Seminar on Licensing and Other Technology Transfer Arrangements, Seoul, 1987,
at 21 in McKeough, J. and Stewart, A., 1997, at 504.
1461 Some contracts refer to the Memorandum of Understanding as follows: letter of intent, or letter of
understanding.
1462The moral sanction of MoU can be more effective than a legal one. The moral consequence may be
the loss not only of a possible client but also the company’s good namegood name. And this can
have long lasting consequences that may be much more important than winning a court case.
Clearly, the value of the MoU is certainly more moral and commercial than legal. See: Braquene, H.,
1996,
Introduction
to
the
Legal
Aspects
of
The
Transfer
of
Technology,
in
http://www.braquene.be/teksten/transfer_tech.html, at 5.
1463 For example, the parties’ agreement on the way a technology will be transferred, on the markets
involved or on the definition of a preliminary study phase. Generally, several points discussed in
the negotiation include identifying of the object and subject of the agreement, the scope of the
licence, royalties, taxation, implied licence, the duration and termination of contract, other
restrictive business practices related to the licence, and dispute resolution. Those agreements are
usually included in the letter of intent.
1464 This comparative study uses an eclectic approach that analyses and scrutinizes positive points
from various regulations and practices of compared countries, then combines and integrates them
into comprehensive and appropriate technology transfer regulations in Indonesia.
1457
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this licence negotiation stage that will be elaborated upon are: (i) the subject and
object of the licence; (ii) the scope of the licence; (iii) an implied licence; (iv)
duration and termination; (v) the royalties or the consideration contained in the
licence; and (vi) additional licensing terms.
4.3.1.1. Identification of the subject and the object
The validity of a contract depends upon the clarity of both the subject and
object of the licensing agreement.1465 In a licensing agreement, the subject refers to
the contracting parties, while the object refers to the licensed technology and
know-how. In order to protect the contracting parties either the business interest of
the licensor or licensee and the public interest it is important to identify and
determine a qualified or potential licensee. In practice, the licensor, during the prenegotiation stage, frequently requires the potential licensee to ascertain and
demonstrate its technical, financial and marketing capabilities to develop the
invention into a product or service and to bring it to market,1466 in addition to its
status, position, and facilities.
In practice, it is not easy to find and to get to know a potential licensee.1467
Normally, by considering the financial and technical capabilities of the candidates
to develop and market the technology,1468 the licensor will make a judgement as to
which is the better prospect for licensing. It should be noted that the motivation or
strong commitment of a licensee to commercialise the technology is more
important than the size of the licensee’s company.1469 Conversely, in terms of the
licensee’s interest, it is important to identify the potential technology and knowhow,1470 which will be licensed.
4.3.1.2. Scope of a Licence to Transfer Technology
The scope of the licence establishes the extent of the rights granted to the
contractual parties, i.e. the licensor and licensee. More specifically, limiting the
scope of the licence will have an impact on many other clauses in the agreement,
including royalties, improvements, non-competition clauses, rights of early

In Indonesia, this regulation is based on article 1320 of the Code Civil which governs subjective
and objective requirements. The subjective requirements include (i) the capacity of the parties; (ii)
the agreement between the parties, while objective requirements involve (iii) a certain object; and
(iv) the legality of the purpose.
1466 Ohio University, 1999, A Tutorial on Technology Transfer in U.S. Colleges and Universities’, in
http://www.cogr.edu/techtransfertutorial.htm., at 10.
1467 Normally, finding a potential licensee takes 1 to 2 years. The difficulty at this stage id the
acquisition of satisfactory information about the licensee’s business. See: Hawthorne, Edward, 1970,
The Transfer of Technology, Organisation for Economic Co-operation Development, at 52.
1468Commonwealth of Australia, 1984, Licensing Australian Technology Overseas, Australian
Government Publishing Service, Canberra, at 8.
1469 Ohio University, 1999, at 10.
1470 Know-how is defined as useful technical knowledge, experience, data and other information for
achieving an industrial goal, i.e. to manufacture or to use a product or to operate a method. Knowhow has no limit as regards its duration. As long as it is secret, the high economic value of the
know-how will be maintained. Generally, the legal protection of know-how is principally similar to
the patent rights. In this respect, the legal protection involves an injunction against unfair acts such
as unfair acquisition and unfair disclosure relating to know-how as well as the right to claim
compensation for damages and recovery of reputation.
1465
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termination, indemnification, warranties or representations, and the like.1471 In
addition, in practice, the strength and scope of the licensed technology will be one
of the principal determinants concerning the ease with which inhabitants in
developing countries are able to acquire technology by imitation or invention as
opposed to a mere transfer.1472
There are several indicators that can be used to determine the scope of a
patent licence: (i) the concept and the extent of the exclusive right; (ii) the method
of licensing a patent; and (iii) the criteria for patentable subject-matters. Indicators
(i) and (ii) will establish the authority and competence of the parties, while
indicator (iii) will determine the scope of the patent license’s object. Indicator (i)
indicates the scope of the action in licensing technology on the exploitation of
exclusive rights.1473 It includes making, selling, hiring, assigning or using the
patented process to make products in Indonesia. Indicator (ii) then refers to
exclusive, non-exclusive and sole licences, which will indicate the scope or
limitation of competences or authority and the area covered by the licence.1474
Finally, indicator 3 will indicate the permitted technologies or fields that can be
licensed. Apart from the above indicators, there are some restrictive business
practice rules, which control and limit the business’ behaviour of the contractual
parties. Generally, the scope of the licence covers 16 clauses, which are classified
into three main categories:1475 (i) white; (ii) grey; and (iii) black clauses as shown in
matrix 1.
Matrix 6. Scope of Patent Licence
NO.
1
2.

CLAUSES
Exclusive license
Separated licence such as

USA
White
white

EU
White
white

JAPAN
White
white

INDONESIA
White
None

Bereskin, Daniel R., and Wiebe, Justine, 1991, “Licensing: Defining A Relationship, in
http://www.bereskinparr.com/art-html/Licensing.html., at 4 of 10.
1472 The strength and scope of intellectual property rights are also relevant because they tend to
influence incentives to create technology. Therefore, over time, the nature of these rights will
determine both what types of technology are available to be transferred to developing countries
and the need for reliance upon technology transferred from foreigners as opposed to being created
locally. The second important set of institutions consists of those concerned specifically with the
regulation of the terms upon which technology is transferred. This sort of transaction-specific
regulation may be embodied in a regime that focuses exclusively upon transactions involving
international technology transfers, but alternatively may be a component of a broader regime
concerned with the regulation of anti-competitive – or simply unreasonable – agreements. For an
introduction to the literature on these topics, See: Maskus, Keith E. (2000) Intellectual Property Rights
in the Global Economy. Washington, D.C.: Institute for International Economics; and Saggi, Kamal
(2002) “Trade, Foreign Direct Investment, and International Technology Transfer: A Survey,” World
Bank Research Observer 17: 191–235.
1473 IPA 2001, Article 17.
1474 Territorially, the scope of a patent licence is the National Territory; i.e. the Republic of Indonesia.
See: Art. 69 (2), IPA 2001 2000.
1475 See: Commission Regulation No.2349/1984 on Block Exemption on Patent Licences; See also:
Anderson, Mark, 1996, Note 1424, at 75-76; 80; and 102-3; Korah, Valentine, 1996, Technology
Transfer Agreements and the EC Competition Rules, Clarendon Press, Oxford, at 158-258. For further
study on US and EU Competition Law, see: Eleanor M. Fox, US and EU Competition Law: A
Comparisson,
Institute
for
International
Economics,
available
at:
http://www.piie.com/publications/chapters_preview/56/10ie1664.pdf.
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3.
4.
5.
6.
7.
8.
9.
10.

production licence, sales
licence etc.
Limitation of technical field
Limitation of minimum
sales / production volume
Limitation of maximum
sales / production
Package licence for plural
patents.
Quality limit of licensed
product
Limits of licensed territory
Restricting the sales
customers
Restricting the sales price1485
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white
white

white
white

white
white

None
None

White

Grey1477

None1478

Grey

Black (per se
illegal)1476
Grey

None

Grey

Grey

Grey
White1479
Grey

White

White

None

White1481

Black1482

White
Grey1480
Grey1483

Black1484

Black

Black

Black

Black1486

None

In Europe, this limitation of the maximum volume of sales and/or production is prohibited
because it may restrict and impede fair competition. Therefore this restriction is per se illegal.
1477 In Japan, the restrictions on the maximum production of the patented products or the maximum
use of the patented process will be individually determined whether or not they may impede fair
competition. If this restriction may have an impact on abnormal supply and demand in the market,
it will fall under the prohibition of unfair trade practice. See: Kunieda, Kou, 1999, Technology
Transfer and Licensing, Japanese Patent Office, Asia-Pacific Industrial Property Centre, Japan
Institute of Invention and Innovation. My personal notes and communication with Kunieda at his
lecture on technology transfer and licensing during industrial property training at Asia Pacific
Industrial Property Centre (APIC) and Japan Institute of Invention and Innovation, Tokyo, Japan,
in between 23 February -20 March 1998.
1478 The study found quite extensive restrictions with 63% of agreements making use of secrecy
provisions after the termination of the agreement and 59% of agreements requiring the approval
of the licensor for any product modification. (Grant Back and Volume Restriction Clauses). As
pointed out above, whether these restrictions must be regarded as anti-competitive depends on
the circumstances of the individual case. See: H_ Hill, Indonesia's Industrial Transformation,
Institute of Southeast Asian Studies/Allen & Unwin, Singapore/St. Leonards, 1997, at 219
1479 In Japan, this restriction is allowed, as long as it can guarantee the effectiveness of a licenced
patent. See: Kunieda, Kou, 1999, Note 1477, Ibid.
1480 In Japan, this clause is not necessarily illegal. It depends on the situation. For example, if this
restriction relates to the expiry of a patent and the licensing of know-how it will be prohibited. See:
Kunieda, Kou, 1999, Note 1477, Ibid.
1481 In the United States, this clause is in principle allowed. However, if this restriction divides the
customer market or shares the sales customers among competitors, it falls under the black clause.
1482 In Europe, restrictive terms and conditions are per se illegal (black) because this restriction may:
(i) restrict one party's customers; (ii) prohibit sales for a certain group's customers; (iii) obligate one
party to adopt certain kinds of sales methods. See also: Note 1475.
1483 In Japan, this restriction falls under the grey zone, but if the licensor obliges the licensee to sell the
patented products through the licensor or a person designated by the licensor, and if the obligation
restricts the freedom of the licensee to select sales outlets, this restriction will fall into unfair trade
practice. (Tying clause). See: Kunieda, Kou, 1999, Note 1477, Ibid.
1484 In Indonesia, Art. 15(1) of Law No.5/1999 prohibits restrictive agreements requiring the other
parties to provide goods or services only to particular customers or to customers in particular
regions.
1485 The US, the EU, and Japan prohibit this clause because it may restrict the licensee in deciding on
the sales price which, in turn, diminishes price competition. Therefore, this restriction is per se
illegal. Even in Japan, the revised Guidelines have detailed the black clause into restriction of: (i)
the sales price; and (ii) the resale price. See: Kunieda, Kou, 1999, Note 1477, Ibid.
1476
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11.
12.
13.
14.
15.
16.

Restricting the resale
price1487
Restricting the export areas
Restrict of export prices and
export volumes
Unreasonable interception
in parallel imports
Restricting the term of a
licence agreement
Restricting granting of
sublicences
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Black

Black

Black

Black1488

White
Grey

White
Black

Grey
Grey1489

None
None

White

Black1490

Grey1491

None

white

white

white

None1492

white

white

white

None

It is interesting to scrutinise price-fixing clauses, such as sales and resale
price restrictions. Principally, in many countries, this clause is per se illegal.
Nevertheless, antitrust laws have adopted a slightly more permissive approach

Under the Indonesian Antimonopoly Act 1999, rebates or price fixing is prohibited if they leads to
a "tying" arrangement or an exclusion on the supply of competitors. See: Law No. 5/1999, Art. 15(3).
1487 Most countries, including the US, the EU, and Japan prohibit this clause and categorize it as a
black clause (per se illegal) because it will restrict the licensee to deciding the price which may
impede fair competition. See: Kunieda, Kou, 1999, Note 1477, Ibid.
1488 Such agreements would have the effect of vertical price fixing that would not necessarily be
related to the need to monitor and enforce quality. Such risks are greater the more regulated
distribution contracts are with respect to entering the market, a common problem in many
developing countries, including in Indonesia. See: Law No. 5/1999, article 15(3).
1489 In Japan, even though this clause is principally categorised as a grey clause, if this restriction
damages fair competition in the export market it becomes a black clause. See: Kunieda, Kou, 1999,
Note 1477, Ibid.
1490 Parallel imports to EC markets are generally categorized as a grey zone, but it depends on the
individual state’s regulation. In detail, if the licensor refuses orders from users or distributors who
are planning to resale the licensed products on the EC market, it will per se be illegal. Normally,
prohibition of unreasonable parallel imports into the EC market is based on the Treaty of Rome (25
March 1957) that sets out the principles of fair competition within and between EC Member States.
See:
The
Treaty
of
Rome,
articles
30
and
36.
available
at:
http://www.hri.org/docs/Rome57/Part3Title01.html#Art30
1491 In 1995, a parallel import case attracted considerable attention by legal experts. The decision was
delivered by the Tokyo High Court, 23 March, 1995, and it stated that even the patentee cannot stop
the parallel import of genuine patented products. The Tokyo High Court permitted parallel import
of patented goods as long as patent rights to the imported goods exist both in the country where
they are sold for the first time and in the country which they are imported. See: Nanao Naoko,
Koyama Takahiro, Sudo Hiromi, 1996, Decisions on Parallel Imports of Patented Goods, IDEA,
Journal of Law and Technology, Research Foundation of Franklin Pierce Law Centre, available at:
http://www.ipmall.org/hosted_resources/IDEA/36_IDEA/36-3_IDEA_567_Naoko.pdf. In July,
1997, the Supreme Court supported this decision. See: the 1997 Japanese Supreme Court Decision,
Parallel Import and Patent Rights, BBS Parallel Import Case, Claim for Injunction Pursuant to
Infringement of Patent Rights. Then, related to trademark, the Japanese Supreme Court 2003
decided to allow parallel import of genuine goods under three conditions: (i) the sign was attached
on the imported goods by the trademark holder abroad, (ii) the trademark holders in Japan and
abroad are either the same or can be regarded as the same, and (iii) the trademark holder in Japan
can control the quality of the imported goods directly or indirectly. See: Souchihirou Kouzuka,
Parallel
Import
in
Japan,
available
at:
http://www.idiproject.com/docs/user/NIL/2010/materials/22-Kozuka.pdf.
1492 See: Subsection 4.3.1.4. Duration and Termination of Licence Contract.
1486
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to pricing provisions included in licensing transactions.1493 For example, under
U.S. law, these provisions are not absolutely per se prohibited.1494 However,
they are only permissible when a patent licence is involved,1495 there is only
one licensee,1496 the patent covers the product whose price is fixed and this price
applies to the licensee and not to subsequent sellers. Under EU law, both the
Commission's decisions and the regulation proposal 1497 relating to licence
agreement consider this type of price fixing to be anticompetitive conduct
which is not exempt under Article 85(3) of the EEC Treaty. Under German
antitrust law, pricing covenants are considered to be valid in patent licensing
transactions as long as they only extend to patented products. 1498
4.3.1.3. Implied Licence
In a licence contract, a certain commitment or promise is sometimes not
embodied in the contract, but a certain action should be carried out because it is
connected to the licensed product or technology. Usually, the exploitation of
patented goods by the purchaser or licensor is embodied in an “implied licence”
unless the inventor has imposed certain restrictions.1499 Seemingly, “the implied
licence” is derived from the patentee’s exclusive right concept. The ordinary rules
concerning the construction of contracts apply to implied terms in a patent
licence1500 in order to protect the patentee’s exclusive right. The implied licence
tends to protect the licensor’s interest.1501 This is because, in an implied licence,
licence contracts sometimes include an obligation for the licensee to use his best
endeavours to do certain things, such as maximising the sales of the licensed
products.1502 A licence contract may contain clauses requiring licensees to use ‘all
diligence’1503 to promote the sales of the inventions and to use their ‘best
See Dina Kallay, 2004, The Law and Economics of Antitrust and Intellectual Property: An Austrian
Approach’, Edward Elgar, Cheltenham, UK, Northampton, MA, USA, at 1-37.
1494 See United States v. General Electric Co., 272 U.S. 476, 47 S.Ct. 192, 71 L. Ed. 362 (1926).
1495 For example, know-how transactions are excluded from the protection granted to price fixing in
patent licensing. See: United States v. Timken Roller Bearing Co., 83 E.Supp. 284 (N.D. Ohio 1949),
modified and affirmed. 341 U.S. 593, 71 S.Ct. 971, 95 L.Ed. 1199 (1951).
1496 See: United States v. United States Gypsum Co. 333 U.S. 364, 68 S.Ct. 525, 92 L.Ed. 746.
1497 See: Breeders' rights-maize seed, Commission Decision of September 21, 1978, 1978 OJ L 286/23.
1498 See: GWB § 20(2)(2).
1499 Incandescent Gas Light Co. v. Cantelo, (1895) 12 RPC 262 and National Phonograph Company of
Australia Ltd. v. Menck (1911) AC 336.
1500 The Moorcock (1889) 14 PD 64 at 68, CA, Campbell v G Hopkins & Sons (Clerkenwell) Ltd (1931) 49
RPC 38 at 45, in Anderson, Mark, 1996, Technology: The Law of Exploitation and Transfer,
Butterworths, at 298.
1501 In practice, licensees often resist the inclusion of such obligations in the agreement on the basis
that they impose a heavy obligation. See: Anderson, Mark, 1996, Note 1424, at 299.
1502 This is because, even though the licence contract is regulated under chapter 14, section 144-146 of
the PA 1990, these provisions have not been subject to much judicial scrutiny. The High Court in
Transfield Pty Ltd v Arlo International Ltd (1980) 144 CLR 83 held that contract provisions did not
extend to a ‘best endeavours’ clause. See: Ricketson, S. and Richardson, M., 1998, at 754. See also:
Anderson, Mark, 1996, Note 1424, at 299.
1503 The diligence provision is an important part of any licence negotiation. In detail, the diligence
requirements may include, for example, specifying the number of people assigned to develop the
invention within the company, the amount of funding assigned to develop the invention within the
company, the amount of funding a company will commit to development, or in the case of a small
company the amount of products which are sufficiently predictable at the time of licensing; the
1493
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endeavours’ to exploit them.1504 Then, any incentive given to the licensee in terms
of a “best endeavours” obligation does not contravene any prohibitions.1505 In the
case of the sale of goods, Lord Shaw1506 stated that the imposition of conditions on
the sales of a patented product is usually not presumed. Even though the
conditions are not included in a contract, it must be ascertained by the facts that
the party, to whom the goods are sold, knew of such conditions. Thus, the
purchased goods contained an unlimited licence, which will also bind the ultimate
purchaser.
4.3.1.4. Duration and Termination
Generally, the contracting parties in a licence contract explicitly determine
its duration and the method of termination or contractually fix a term of the patent
licence.1507 The term and duration of a licence agreement should be regulated in
detail otherwise it may damage and hamper the licensee and the public interest in
accessing the technology.1508 It is also required to protect and maintain fair
competition because the duration provisions are frequently combined with
prohibitions on the payment of royalties after terminating the terms of a
contract. 1509 Unfortunately, IPA 2001 does not clearly regulate the duration of a
patent licence. IPA article 69(2) merely states “...during the licence term...”, not
“patent right duration”. As a consequence, the duration of a licence agreement
may exceed the duration of patent rights. This article may give rise to issues
concerning illegal or anticompetitive business practices, such as the possibility that
diligence provisions may specify a date by which a working prototype of the product has to be
produced, a date by which the commercial product must be sold, and the sales levels that must be
achieved by certain dates. See: Ohio University, 1999, at 11 of 22.
1504 See: Anderson, Mark, 1996, Note 1424, at 299.
1505 See and compare to: PA 90, 144 (1) (a) & (b); See also: Transfield Pty. v. Arlo International Ltd. (1980) 30
ALR 201; in Ricketson, S., and Richardson, M., 1998, Intellectual Property: Cases, Materials and
Commentarary, 2nd edition, Butterworths, at 754.
1506 Lord Shaw in National Phonograph Company of Australia Ltd. v Menck (1911) AC 336 at 353, stated
that “In their Lordships opinion, it is thus demonstrated by a clear course of authority, first, that it is open to
licensee, by virtue of his statutory monopoly, to make a sale sub modo, or accompanied by restrictive
conditions which would not apply in the case of ordinary chattels; secondly, that the imposition of these
conditions in the case of a sale is not presumed, but on the contrary, a sale having occurred, the presumption
is that the full right of ownership was meant to be vested in the purchaser...”.
1507 The date of the termination of a contract has to be known so that the legal relationship can create
and validate the applicable rights and obligations of the contracting parties. Under the Indonesian
Civil Code, article 1381, there are several methods to terminate a contract, such as: (i) payment; (ii)
offering payment; (iii) novation; (iv) cross debts; (v) compensation; (vi) debt mix; (vii) freeing of
debt; (viii) the contracted object is lost; (ix) cancellation; (x) expiration. For the a termination of
contract in Indonesia, see: Subekti, 1996, Hukum Perjanjian (Contract Law), at 64-78; Harahap,
Yahya, M., 1986, Segi-segi Hukum Perjanjian (Aspects of Contract Law), Alumni, Bandung, at 106178; Satrio, J., 1996, Hukum Perikatan tentang Hapusnya Perikatan, Bagian I dan II (Contract Law:
Termination of Contract, Part 1 and 2), Citra Aditya Bakti, Bandung.
1508 Normally, the termination of voluntary licensing agreements is subject to the individual
agreement made by the parties. If there are no other reasons for termination, the licensing
agreement ends with the expiry of the stipulated period.
1509 This should be regulated otherwise it will create more complex problems created by the postexpiration validity of restrictions imposed on the use of imported technology. It is interesting to
note Brazil’s regulations and practices that allow screening authorities to reject any prevention of
the use of the transferred technology at the termination of the contractual term if the
transferred technology is not patented. See: Brazilian Normative Act 15, Art. 4.5.2(d)(vi).
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the licensor can enjoy royalty payments from the patent, even though the patent
term has expired. The article displays a weakness of the IPA 2001 as a legal
framework for an equitable technology transfer regime for Indonesia.
It is interesting to note the technology transfer regulations in other
developing countries. For example, Australia, through the Australian Patent Act
(APA) 1990, terminates the licensing contract after the patent ceases to be in
force.1510 It means that the licence contract relates to the term of a patent right.
Thus, after expiration of the patent term, the contract is not anymore.1511 It should
be noted that the word “may” in the article 145 of the APA 1990 refers to the
unbinding rule. The article allows the licensor and the licensee to choose to
terminate the contract after ‘reasonable notice’. This article is similar to the EC
block exemption regulations for licensing, where an obligation to pay patent
royalties after the patent has expired has been considered to be anticompetitive.1512 Other countries, such as Brazil and Mexico, regulate the
application of the maximum duration of the licensed contract to all types of
regulated operations, provisions which distinguish, for purposes of duration
control, between copyright or patent licences and other technology transfers,
and rules which grant relatively broad powers to the screening authorities to
reject approval applications for contracts whose duration appears excessive
in view of the technological and economic goals reflected by the pertinent
regulations. 1513
In “know-how” licences, generally, the duration is limited by time or the
value of the licensed technology. During the licence period, neither party has any
right to terminate the contract unless the parties have agreed that a satisfactory
agreement could not be reached.1514 The problem is how to determine the duration
if there is no fixed term or express provision on termination. The question then
arises as to whether the licence is perpetual or can be terminated. In this case, it is
relevant to refer to the Martin-Baker case1515, where the court required a “reasonable

PA 1990, section 145:
(1) a contract relating to the lease of, or a licence to exploit, a patented invention may be terminated by either
party, on giving three months notice in writing to the other party, at any time after the patent, or all the
patents, by which the invention was protected at the time the contract was made, have ceased to be in force.
(2) Subsection (1) applies despite anything to the contrary in that contract or in any other contract”.
1511 Advance Industries Limited v. Paul Frankfurther (1958) RPC 392.
1512 Anderson, Mark, 1996, Technology: The Law of Exploitation and Transfer, Butterworths, at 167.
1513 See: Mexican Transfer of Technology Law, Art. 7 (XIII); See also: Brazilian Normative Act 15, arts.
2.4, 3.4, 4.4, 5.4, 6.4 (1975). See also: Guillermo Cabanellas, Jr., 2005, Note 1432.
1514 The United Nations, 1978, ‘Draft International Code of Conduct on the Transfer of Technology’,
TD /CODE TOT/9, at 18.
1515 Martin Baker Aircraft Co Ltd v Canadian Flight Equipment Ltd is the leading patent case concerning
the termination of a licence agreement. In that case, a patent and know-how licence agreement in
respect of aircraft ejector seat technology contained no provision as to the period during which the
licence was to remain in force (although there were provisions allowing for termination in very
specific situations). The licensor sought a declaration from the court that the agreement was
terminatable subject to reasonable notice; the licensee opposed the application, arguing that the
licence could only be terminated by mutual consent. The court held that the agreement was
terminatable with reasonable notice. See: Anderson, Mark, 1996, Note 1512, at 294. See also: Melville,
L.W., 1965, at 209.
1510
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notice1516” for terminating a licence agreement. In addition, either party can
terminate the contract for a serious breach of the agreement, or for specific causes,
such as bankruptcy, which should be stated in the agreement.1517
4.3.1.5. Payment: Royalties and Other Financial Considerations
The financial considerations for a licence involve a balancing of the risks and
rewards. Remuneration for the provision of technology may take the form of any
or all of the reciprocal licence rights1518; lump-sum payments1519; service fees;
equity interest or royalties. Royalty rates are not regulated by legislation. It is an
obligation of the licensee based on contractual principles and equity. Royalties are
usually specified as a percentage of the sales of the product or the services covered
by the patent. Royalty rates depend on many factors, such as the profitability
(margin) of the class of product covered by the invention; the size of the market;
the stage of the technology’s development when licensed; whether the product
also falls under patents owned by others; and whether the licensor’s technology is
the key-enabling technology for the product or just a minor component.1520
Generally, in determining the royalties, there are several factors that should
be considered and interpreted individually and in combination,1521 such as: (i) the
size of the relevant market;1522 (ii) the dynamism of the market;1523 (iii) any special
characteristics of the technology intended to be licensed;1524 (iv) the quality of the
The court observed that, in determining what is reasonable notice to determine a contract,
consideration should be given to the circumstances at the time of the notice (at least 12 months),
rather than to those existing at the time the contract was made. See: Anderson, Mark, 1996, Note
1512, at 295.
1517 Commonwealth of Australia, 1984, Licensing Australian Technology Overseas, Australian
Government Publishing Service, Canberra, at 14.
1518 This type of payment is relatively uncommon. Such payments can be valuable where two firms of
a similar level of technical competence wish to co-operate in a technical exchange. See:
Commonwealth of Australia, 1984, Licensing Australian Technology Overseas, Australian Government
Publishing Service, Canberra, at 19.
1519 Lump-sum payments are a once only payment in the simple sale of technology. Usually this type
is charged for any of the following reasons: (i) to help cover the cost of preparing the technological
package; (ii) to cover the cost of preparing drawings, plans, and operating manuals; (iii) to cover
the cost of administering an agreement including any special conditions that may apply within a
country (strikes, labour laws, transport problems and so on). See: Commonwealth of Australia,
1984, Licensing Australian Technology Overseas, Australian Government Publishing Service,
Canberra, at 19.
1520 Ohio University, 1999, A Tutorial on Technology Transfer in U.S. Colleges and Universities’, in
http://www.cogr.edu/techtransfertutorial.htm., at 12 of 22.
1521 See: Robert Goldscheider, “The Negotiation of Royalties and Other Sources of Income From
Licensing”, IDEA: The Journal of Law and Technology, 1995.
1522 Is this item widely utilized by the general public, or is it a relatively specialized item that is
important to only a narrow sector of the population, or to only a limited geographical region?
Additionally, does the deal have wider implications for the proprietor or the licensee? See: Robert
Goldscheider, Ibid.
1523 Is this a rapidly expanding sector of the economy that is expected to continue growing? Is this
optimism a reaction to the novelty of the technology involved in this particular transaction, which
may be supported by a patent or trade secret protection or both? Is the relevant market stagnant or
declining? Indicators of market stagnation are excess production capacity, too many competitors,
changes in consumer tastes, and general technological obsolescence. See: Robert Goldscheider, Ibid.
1524 Is the technology a unique breakthrough which creates a new market? Is a "pioneer" patent
involved? Has a validity search of the patent(s) been conducted by the competent persons? Is the
1516
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contribution by the proprietor;1525 (v) expected asset contributions from the
technology recipient;1526 and (vi) the general state of the economy.1527 Albert S.
Davis, Jr. listed three basic patent licensing considerations: (i) the scope of the
patents, (ii) the validity of the patents, and (iii) the profitability of the patents' use.
If the patents protect the licensee from competition1528 and appear to be valid, and
the licensors have a relatively strong arsenal of assets,1529 they will usually begin
licensing negotiations by requesting a 25 percent royalty rate.
In practice, there are many clauses with respect to royalties that may be
included in licensing agreements, such as: (i) collecting royalties targeting the
products beyond the scope of licensed patents and / or know-how; (ii) collecting
royalties after the expiration of the patents or publicly known know-how; (iii)
minimum royalty; (iv) exorbitant royalties; (v) discriminating royalties; and so
forth. However, the most crucial point that must be scrutinized is the collection of
royalties after the expiry of the patents or know how becoming publicly known.
Matrix 7. Royalties

subject invention an improvement that is easily discernible over other, widely-known products or
processes? Alternatively, is it an evolutionary refinement of something relatively standard? Is it a
key component of a larger system? Can it stimulate additional sales of ancillary products or
services? See: Robert Goldscheider, Ibid.
1525 Does the proprietor enjoy a well-recognized reputation as an innovator and a continuing source of
useful ideas and improvements? Is the proprietor known to vigorously defend its rights against
infringers? Is there goodwill attached to being associated with this company, person, or group? See:
Robert Goldscheider, Ibid.
1526 Is the recipient financially powerful and an efficient manufacturer, or does it possess an effective
marketing organization, or both? If properly motivated, is it likely to maximize the potential of the
relevant technology? Does the recipient require, ancillary to the patent, knowhow from the
proprietor, or does it already possess such knowledge? See: Robert Goldscheider, Ibid.
1527 Does the economy show signs of expansion, recession, or recovery? Are there economic
indicators, existing or proposed laws, or tax incentives which could affect the licensing parties'
contemplated business? See: Robert Goldscheider, Ibid.
1528 Some note that in addition to making substantial investments in new plants and staffing, the
licensee also faces serious competition in the relevant market. From the licensee's perspective, other
risk-related factors exist and they may include: (i) the possession of a pre-existing manufacturing
plant and the capacity to produce the licensed product or process; (ii) the possession of a skilled
marketing force that can effectively reach the licensed technology's intended market; and (iii) the
availability of critical raw materials, local government approval, or financial grants that can have
an impact on both short and long-term success. See: Robert Goldscheider, Ibid.
1529 Elements that increase the strength of a prospective licensor's assets include the following: (i) the
existence of relevant, assumable, and enforceable patents; (ii) the existence of trade secrets and
know-how that are related to the subject technology; (iii) the existence of ancillary trade secrets and
know-how, including marketing insights and contacts; (iv) one or more established product
trademarks, house marks, or logos that could promptly contribute goodwill and credibility to the
licensee; (v) software programs, advertising support and other expressions of creative work,
whether or not protected by copyright; (vi) an active, well-financed and historically-productive
R&D facility that could reinforce the licensed technology on a regular basis; (vii) a pattern of
successful licences between the licensor and similar or current licensees; (viii) a reputation for
diligence in pursuing infringers of its rights; and (ix) a reputation for protecting its licensees from
independent actions initiated by third parties. See: Robert Goldscheider, Ibid. See also: George A.
Bloxam, 1972, Licensing Rights in Technology, Note 1424, at 142-160; Ohio University, 1999, A
Tutorial
on
Technology
Transfer
in
U.S.
Colleges
and
Universities’,
in
http://www.cogr.edu/techtransfertutorial.htm., Ibid.
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1.

2.

3.
4.
5.
6.

CLAUSES
Collecting Royalties targeting the
products beyond the scope of
licensed patents and know-how
Collecting royalties after the
expiration of the patents or
publicly known know-how.
Minimum royalties
Exorbitant royalties
Discriminating royalties
Most-favoured clause
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USA
Grey

EU
Grey

JAPAN
Grey

INDONESIA
None

Black1530

White

Grey1531

None1532

White
White
Grey
White

White
Grey
Grey
White

White
Grey
Grey
White

None
None
None
None

The above clauses could be considered to generate a forecast that will help
licensors and licensees to avoid disappointing relationships, particularly in
assessing the financial outlook of a given licence. One of the most important
methods for determining the payment of a royalty is the possibility to adopt the
just or fair prize (iustum pretium redivium) approach to provide sufficient
guarantees for creating an equitable remuneration for all modes of exploitation, as
has been introduced in Germany. Grosheide believe that the adoption of a general
iustum pretium rule in copyright law would bring about a far-reaching intervention
in the freedom of contract,1533 particularly for creating an equitable remuneration
in the exploitation of intellectual products. This just price approach could be
considered by the Indonesian government in regulating royalty or remuneration
issues in order to create balanced and fair transactions in licence contracts.
4.3.1.6. Additional Licensing Terms

In the United States, this collecting of royalties after the expiry of the licenced patent or after the
licensed know-how becomes publicly known is per se illegal since this restriction is an
unreasonable expansion of the patent monopoly. As for a know-how royalty, it is lawful to collect
royalties through the duration of the know-how licence agreement even if the licensed know-how
has been publicly known unless the licensee is exempted from paying royalties in the licence
agreement. See: Brulotte v. Thys Co., 379 U.S. 29 (1964).
1531 In Japan, this restriction falls under the Grey zone, but is very close to the Black zone. In patent
licensing agreements, if the licensor restricts the licensee's use of the said technology after the
patent rights have expired, or obliges the licensee to pay a royalty for the exploitation of the said
technology, this restriction will be categorized as a black clause. This is because this restriction may
spark an adverse effect on competition in the same market, as the licensee is prevented from
conducting business activities in the product or technology market by freely using the said
technology. See: Kunieda, Kou, 1997.
1532 In Indonesia, this restriction should be ideally prohibited. Everyone has rights and persons should
be encouraged and empowered to use the licensed technology freely after the expiration of patent
rights. The licensor has no authority to limit the use of the technology concerned or to compel the
payment of a royalty for use after the expiration of the patent rights because it amonts to an unfair
trade practice and breaches the Indonesian Antimonopoly Act.
1533 See: Grosheide, F.W., ‘Iustum Pretium Redivium?: Reflections of the Just Price Doctrine in Dutch
Contract Law in the Light of Its Historic Roots and Recent International Developments’ in Viva Vos
Iuris Romani, Essays in Honour of Johannes Emil Spruit, Gieben, Amsterdam, 2002, at 361-386; See
also: Grosheide F.W., 2002, A GERMAN REVOLUTION THAT DESERVES SUPPORT – some
reflections on the introduction of the iustum pretium rule in the German Copyright Contract Law
2002.
1530
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Additional licensing terms have the same meaning as additional licensing
provisions. They usually regulate other complementary clauses to the main
contents of a licence contract. Most license agreements will include a clause
concerned with how damages or indemnities will be shared;1534 an agreement on
which party will have responsibility for prosecuting and maintaining patents; the
administrative and the legal process for handling disputes between the parties1535
and force majeure provisions.1536 Regarding force majeure, this provision is usually
used to anticipate situations which are unforeseeable by the parties, which may
develop during the term of a licence agreement usually concluded over a long
period of time and which may make it impossible to fulfil the obligations
stipulated in the agreement. Neither of the parties shall be liable for any failure of
perform its obligations under the contract due to force majeure or any other
similar causes which are beyond the reasonable control of the party and the
performance of the obligation shall be suspended during, but no longer than, the
existence of such a cause.
Regarding indemnification and warranties,1537 generally, the licensor
requests that product liability insurance be in place. It provides no warranty that
the licensed intellectual property will be suitable for any markets or for any
purpose, or that using the technology will not infringe third party intellectual
property rights.1538 Generally, a clear distinction may be made between the
regulatory provisions included in transfer of technology laws and the contract
law rules, generally included in Civil Codes, which are applicable to licensing
transactions.1539 This distinction becomes blurred in certain cases since it is not
possible to apply the regulatory provisions of transfer of technology acts
without changing certain contract law principles to some degree.
An indemnities clause is aimed at protecting both parties -licensor and licensee - against mistakes
or circumstances which could cause difficulties to the other or third parties. See: McKeough and
Stewart, op.cit., at 510.
1535 See: George A. Bloxam, 1972, Licensing Rights in Technology, Note 1421, at 142-160; See also: Ohio
University, 1999, Ibid.
1536 Force majeure refers to an unforeseeable and irresistible event that renders an obligation
impossible to perform. The reasons for force majeure are usually described as natural disasters,
earthquakes, lightning, fire, war, riots, invasions, epidemics, interruptions to transportation,
embargoes, explosions, strikes, lock-outs, other labour disputes, and other similar cases beyond the
reasonable control of the parties.
1537 Waranty provisions are the principal example of the interaction between transfer of technology
and contract law. Some statutes provide that warranty waivers concerning the quality and effects of
imported technology or the liability of third parties for damages derived from its use may lead to
the rejection of a registration application. See: Brazilian Act 15, Art. 3.5.2.(c)(v) (1975).
1538 This approach faces certain difficulties because of the relation of transfer of technology
regulations to contract law. Since transfer of technology rules prohibit provisions expressly
limiting the licensee's use of unpatented know-how at the end of the agreement's duration,
their effectiveness depends on the assumption that simple duration provisions will not be
interpreted as implicitly imposing a similar limitation. This limitation may be inferred from
general contract law provisions, even though the lack of substantial jurisprudential precedents
on the matter leaves the issue uncertain.
1539 While transfer of technology statutes limit the validity of certain provisions and establish
administrative control over the economic and technological content of licensing operations,
they do not include rules on the formation of a binding covenant, the effects and enforcement
of the regulated contracts’ provisions between the parties or other issues traditionally dealt
with by contract law.
1534
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Then, concerning a patent validity clause, in some cases such clauses
have been considered to be invalid under the broad provisions, which allow the
screening authorities to refuse the approval of a transaction deemed to be
unduly burdensome for the licensee or the local economy. Patent validity
provisions may also be viewed as an unacceptable restriction on the licensee on
the ground that a patent licence agreement must be based on a valid patent.1540
4.3.2. Contract: the Basis for the Rights and Obligations of the Parties
Principally, the law governing transactions concerning intellectual property
is the same as for transactions concerning other kinds of personal property. A
contract is the basis of a legal relationship, which gives rise to rights and
obligations between the parties. It is thereby desirable that this relationship should
be embodied in a written document1541 based on fair business practices and
equitable principles in order to guarantee mutual benefit for each party. In
practice, many licensors frequently extend their patent rights by inserting certain
black clauses into the contract.1542 Therefore, the licensing contract must not only
be in line with the will of the contracting parties, but also with the constitution,
and other related regulations, such as the Copyright Act,1543 the Patent Act,1544 and
the Anti-Monopoly Act.1545
4.3.2.1. The Legal Construction of a Contract for the Licensing of Technology
A contract is effectively used as legal instrument for developing and
exploiting commercial information and technology. Therefore, the interaction
between intellectual property and contract rules has always been a primary issue
The Japanese Fair Trade Commission raided Microsoft's Japan offices in February, looking for
contracts with manufacturers that allegedly contained restrictive conditions designed to prevent
patent infringement lawsuits. Subsequently, Microsoft has dropped the clause from its new
contracts, although the company claims that the previous contractual provision is legal under
Japanese, U.S. and European Union law. Several Japanese computer manufacturers are increasingly
concerned about the domination of Windows in the computer industry. See: Jim Dougherty, “FTCJapan vs. Microsoft: Fair Trade Commission-Japan Warns MICROSOFT”, Weekender, Japan Forum,
http://www.weekender.co.jp/new/040716/business-scan.html, retrieved on 6 September 2006
1541 IPA 2001, Arts. 66(1)(d) and 66(3).
1542 In Indonesia, even though those black clauses are prohibited under article 70(1) of the IPA 2001,
which strictly excludes any action that may damage the Indonesian economy, the provision fails
not only to protect fair trade practices, but also public interests. See also and compare with catch-all
articles, such as Arts 16, 19, 25 of Law No. 5/1999. It is different from the Australian patent regime,
under chapter 14, sections 144 - 146 of the PA 1990, which details anti-competitive actions. The
regulation is provided by a prohibition an anti-competitive conduct under the Australian Trade
Practice Act 1974, which is perhaps an amalgam of the United States and European Community
competition laws. See: Ricketson, S. and Richardson, M., 1998, at 754; See also: Blakeney, 1987,
‘Intellectual Property Licensing in New Zealand and the Impacts of the Competition Laws’,
seminar paper for the commercial law summer school, Queen Mary College, University of London,
in McKeough, J. and Stewart, A., 1997, at 510.
1543 For example, under the ICA 2002, Art. 47 (2), the licence contract should be registered in the
DGIP.
1544 For example, under the IPA 2001, the contract should be (i) registered at the patent office (IPA
2001, Art. 71 (2)); and (ii) recorded in the general register of patents (IPA 2001, Art. 72 (2)) together
with certain payable fees (IPA 2001, Art. 72 (1)).
1545 See: Law No.5/1999; See also: Anderson, Mark, 1996, Technology: The Law of Exploitation and
Transfer, Butterworths, at 144-145.
1540
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in the distribution of intellectual property assets in an open market. This
interaction is a central and important point in achieving a balanced contract.
Commonly, a contract for the transfer of technology may include: (i) an
introduction;1546 (ii) the main body;1547 and (iii) the concluding provisions.1548
In terms of a licence agreement, even though there is no general codifying
statute for the agreement, the anatomy of a licensing agreement can include
several main issues, such as: (i) the definition and scope of the terms and
conditions; (ii) its duration and termination; (iii) the rights and duties of the
licensor1549 and the licensee;1550 (iv) service provisions; and (vi) general legal
provisions, such as the preamble and the conclusions, which are normally before
and after these main articles. In detail, the construction of a licensing agreement is
reflected in the words or provisions stipulated in the contract. Normally, they
cover the preamble, definitions, the scope of the licence, language, the duration
and termination of the contract, territory, the parties’ obligations and rights, knowhow, improvements, guaranteed results, purchasing, installation and ownership of
plant and equipment, exploitation of the market, quality standards, reports to the
licensor, confidentiality, the assignment of rights and obligations, payment,
royalties and other financial considerations, indemnities, force majeure, the
governing law, and the settlement of any disputes.1551 However, it is admitted that
a proper construction of a patent licence contract may depend, to a considerable
extent, on the circumstances in which the agreement was entered into. Not only
This introduction may regulate the objects and subjects of a contract, the title, the specifications
and the contents of the technology, as well as the results of the technology application.
1547 The main body of a technology transfer contract consists of: (i) the quality of the technology,
contents and the terms of the warranty; (ii) the place, time and schedule of the technology transfer;
(iii) the range and level of secrecy of the technology transferred; (iv) the price of the transferred
technology and the mode of payment; (v) obligations of the parties in protecting the technology;
(vi) training responsibilities relating to the technology transferred; (vii) mutual cooperation and
information obligations. See: Various Contracts of Technology Transfers in Sample Business Contract,
available at: http://contracts.onecle.com/type/220.shtml
1548 The cloncluding provisions of the contract may regulate: (i) the conditions for changing or
terminating a contract; and (ii) liability for a breach of the signed contract and the process of
dispute settlement.
1549 Under the licence agreement, both licensor and licensee have rights and duties. For example, the
licensor has the right to: (i) receive a fee or payment from the licensee for the licence and technical
guidance; (ii) ask licensee to report regularly on the working of the licensed technology and to
auditing an account of the royalty payments. As for the duties, the licensor has the duty to: (i) grant
permission to the licensee to use the licensed technology; (ii) guarantee the licensed technology's
performance and also guarantee the licensed patent; (iii) take action to exclude any infringers of the
licensed patent independently or in cooperation with the licensee. See: Various sample Patent
License Agreements, available at: http://www.techagreements.com/Patent-Licenses.aspx
1550 Conversely, the licensee has the right to: (i) use the licensed technology within the scope of the
agreement; (ii) request a performance guarantee. Then, the licensee’s duties may include: (i) the
payment of a fee, down-payment and royalties; (ii) maintaining the secrecy of the licensed
technology; (iii) submitting a report on the working state of the licensed technology; and (iv)
accepting audited accounts of royalty payments. Ibid.
1551 These provisions are summarized from several patent licensing contracts. See: Melville, L.W.,
1972, Precedents on Intellectual Property and International Licensing, London, Sweet & Maxwell;
Anderson, Mark, 1996, Technology: The Law of Exploitation and Transfer, Butterworths; Brookhart,
Walter R., et al., 1980, Current International Legal Aspects of Licensing and Intellectual Property,
American Bar Association; Commonwealth of Australia, 1984, Licensing Australian Technology
Overseas, Australian Government Publishing Service, Canberra.
1546
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the words or provisions of the agreement, but also the intentions of the parties and
other factors may need to be considered.1552
The technology transfer contract is a kind of longitudinal contract that may
contain very broad aspects, not only law and economic aspects, but also political,
social and cultural aspects. An appropriate role by the government is very much
required not only to protect the national economy but also public interests and
fundamental human rights. For that purpose, the government may design and
create appropriate policies and regulations. It is possible for the government to
use, for example, both contract law and general public policy, including some
policies and regulations emanating from the Anti-Monopoly Act, copyright, patent
or other intellectual property laws, to provide appropriate guidance in the
construction and substance of such a contract.
4.3.2.2. Restrictive Business Practices in the Licence
The principle of freedom of contract underlies technology transfer
agreements allowing the contracting parties, i.e. the licensor, to prescribe the
minimum requirements for licences. This practice allows the stronger parties, i.e.
the licensor or technology owner, to insert or introduce some clauses that may
restrict the activities of the licensee.1553 It is not rarely the case that, the stronger
parties tend to abuse their exclusive rights. Abuses of rights inherent in a
copyright or patent frequently relate to business strategies, including selling
practices and licensing restrictions, which extend the scope of property rights
beyond that intended. There is a vast body of literature on the competitive
effects of market power created by intellectual property and protected knowhow.1554 Generally, some potential competitive problems raised by the
exploitation of IPRs may include: (i) the cartelization of horizontal competitors through licensing agreements that fix prices, limit output, or divide
markets;1555 (ii) the exclusionary effects of licence agreements;1556 (iii) market
control.1557

See: Anderson, Mark, 1996, Note 1551, at 285.
These restrictions under such agreements are quite frequent, as demonstrated by a study by the
Institut Teknologi Bandung. See : Various matrixes concerning patent licensing clauses; See also:
H_ Hill, Indonesia's Industrial Transformation, Institute of Southeast Asian Studies/Allen & Unwin,
Singapore/St. Leonards, 1997, at 218
1554 The OECD also publishes reviews of competition policies in its member countries; these
are useful sources of information on how competition authorities define and deal with
IPR abuses. See: OECD 1989 and UNCTAD 1996.
1555 In this respect, actual and potential competitors can be both licensees and licensors, either in
the market for the product or technology itself or in extended markets. For example, patentpooling and cross-licensing agreements between competing licensors may reduce
competition in downstream product markets that use the licensed technologies as key inputs,
particularly where the agreements set prices or restrict territories, customers, and fields of
use. See: OECD 1989.
1556 Such agreements could anti-competitively exclude other firms from competing in particular
markets by raising barriers to entry. One means is tie-in sales, in which a licensor gains a
dominant position in the market for the tied goods. Potential competitors would be forced to
enter the markets for both the technology and the tied goods, thereby increasing their entry
costs. Similar problems emerge if licensees must use only the licensor's technology, which
could relate to both the subject of the license and future technologies. If a licensor succeeds in
1552
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It is not surprising that even though Indonesian IP legislation prohibits any
clause damaging the Indonesian national economy or any clause which is
categorised as unfair competition,1558 due to absolute exclusive rights and the
strong influence of the freedom of contract, many corporations can unrestrictedly
exploit their exclusive rights that contravene antitrust law.1559 Therefore, Indonesia
should regulate appropriate technology transfer transactions1560 not only to create
fair competition and to improve the benefits for the licensees and the national
economy, but also to protect public interests and fundamental rights. It is
important to provide legal certainty in technology transfer transactions.1561 In
so restricting a significant share of licensees, it gains a dominant position in secondary
markets, making competitive entry difficult.
1557 In this respect, licensors, either individually or collectively, in patent pools, seek to hinder
the entrance of competing new technologies through exclusive grant-back provisions and
exclusivity arrangements in future technology purchases. Therefore, competition policy must
attempt to assess the potential anti-competitive effects of such arrangements if they are to be
regulated, modified, or prohibited. These effects critically depend on the structure of the markets in which the agreements operate, the share of the markets covered, and the difficulty of
entry for licensors and licensees. For further study on the structure and legal framework of
patent pool, see: Jeanne Clark, et.al., 2000, ‘Patent Pools: A Solution to the Problem of Access
in Biotechnology Patents?, United Staes Patent and Trandemark Office, available at:
http://www.uspto.gov/web/offices/pac/dapp/opla/patentpool.pdf.
1558 This norm is explicitly regulated in Indonesian intellectual property legislation, such as Law
No.14/2001 on Patents, Art. 71; Law No.19/2002 on Copyright, Art.47; Law No.15/2001 on
Trademarks, Art.47; Law No.30/2000 on Trade Secret, Art.9; Law No.31/2000 on Industrial
Designs, Art 36, and Law No.32/2000, on Integrated Circuits, Art. 28.
1559 From an antitrust point of view, many clauses in patent and know-how licensing contracts
bear the mark of being susceptible to arrangements in restraint of trade. Under the
UNCTAD’s International Draft Code on the Transfer of Technology, the following clauses in
licensing contracts were considered to contravene antitrust laws: (i) contractual promises not
to challenge the validity of the IP right; (ii) exclusive dealing; (iii) restriction on research; (iv)
grant-back provisions; (v) restriction on the use of personnel; (vi) price fixing; (vii)
restrictions on improvements; (viii) exclusive sales or representations agreement; (ix) tying
agreement, also called bundling; (x) export restrictions (a restriction often imposed upon the
licensee in order to prevent parallel imports or grey market situations); (xi) patent pools; (xii)
cross-licensing and similar arrangements; (xiii) restrictions on publicity; (xiv) payments and
other obligations after the expiry of the IPR; (xv) obligations after the expiry of the
agreement; (xvi) limitations on the volume, scope, etc., of production or sales; (xvii) quality
controls; (xviii) obligations to use trademarks; (xix) requirements to provide equity or to
participate in management; (xx) unlimited or unduly long duration of the agreement; and
(xxi) limitations upon the use of technology already imported. See: Fikentscher, Wolfgang,
‘Rules of Technology Transfer and Antitrust in Current International Agreements and the
Proposed International Antitrust Code’, in Heath, Christopher, and Liu, Kung-Chung, Legal
Rules of Technology Transfer in Asia, Max Planck Series on Intellectual Property Law,
Kluwer Law International, the Hague, London, New York, 2002, at 6; See also: Dina Kallay,
2004, The Law and Economics of Antitrust and Intellectual Property: An Austrian Approach’, Edward
Elgar, Cheltenham, UK, Northampton, MA, USA, at 1-37.
1560 Principally, there is a strong similarity between transfer of technology statutes and antitrust
principles on licensing with respect to restrictive business practices. Transfer of technology
regulations include provisions authorizing the rejection of registration applications for
contracts which include restrictive clauses or prohibit per se certain types of restrictive
contractual provisions. See: Guillermo Cabanellas, Jr., 2005, Note 1432, at 21.
1561 This is possible because transfer of technology statutes generally define restrictive business
practices by listing them as possible or compulsory reasons for rejecting an approval
application. These restrictive business practices may vary, some main types are: tie-in, tie-out,
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this respect, the government may adopt some suitable and appropriate general
principles of technology transfer for developing countries. The general guidance
may refer to some works by Melville,1562 Pugwash1563 or the UNCTAD draft
International Code on Transfer of Technology.1564
4.3.2.2.1. Tying Clauses: Tie In, Tie Out
A tying clause refers to unduly imposing the acceptance of additional
technology, future inventions and improvements, goods or services which are not
actually required by the acquiring party or unduly restricting sources of
technology, goods or services, as a condition for obtaining the required
technology.1565 Tying clauses contradict the principles of fair competition law.

price fixing, package licensing, field of use restrictions, grant-back provisions, limitations on the
licensee with respect to research and development, quality control clauses, exclusive sales or
representation agreements, production volume restraints, and export restrictions. Other restrictions
which could be inserted into the licence agreement, such as minimum royalty/quantity
requirements, post-termination restrictions, sub-licensing restrictions, no challenge clauses, noncompetition clauses, full or third-line forcing and leveraging. See: Trade Practice Commission, 1991,
“Application of the Trade Practice Act to Intellectual Property”, background paper.
1562 Melville proposed several principles of patent licensing: (i) the certainty on limits of subjectmatter, the time and territory of the right; (ii) the right is limited to the primary act of exploitation
by the owner or his licensee; (iii) the owner may split the totality of his rights into horizontal or
vertical divisions, or into divisions of time and area; (iv) improvements belong to the developer; (v)
a licensor may not impose unwanted facilities on a licensee; (vi) a licensee may demand a
competitive advantage; (vii) a licence shall not contain covetous obligations; (viii) the validity of the
rights granted is universally fundamental; (ix) an undue concentration of related rights may
convert a beneficial “monopoly” into an unacceptable one; (x) the justification of exclusivity is that
there shall be made a reasonable offer to exploit the subject-matter for the benefit of the relevant
public; (xi) the impact upon foreign trade and domestic imports may justify protective provisions;
(xii) royalties for the use of an invention after the patent has expired are unenforceable as the right
is in the public domain. See: Melville, L.W., 1972, Precedents on Intellectual Property and International
Licensing, London, Sweet & Maxwell, at 8-28; Compare to: the Treaty of Rome, art.85; and See:
Appendixes, 2, 3, and 4.
1563 The Pugwash Code of Conduct of Technology Transfer submitted to the report of the Working
Group for Technology Transfer at the Pugwash Conference held in Geneva, Switzerland, April
1974. It attempts to define clauses and practices which should be prohibited and guarantees which
should be made to ensure equity in the transfer of technology to the developing countries. See:
Finnegan, Marcus B., “A Code of Conduct Regulating International Technology Transfer: Panacea
or Pitfall” in Brookhart, Walter R., et.al., 1980, Current International Legal Aspects of Licensing and
Intellectual Property, American Bar Association, at 43-44.
1564 Chapter 4 of the TOT Code identifies a list of conditions that could be prohibited as restrictive
business practices if included in a technology transfer agreement. The list of prohibited provisions
include: (i) requiring the licensee to transfer improvements exclusively to the transferor (“grantback provisions”); (ii) restricting the licensee’s ability to challenge the validity of intellectual
property rights claimed over technology supplied; (iii) restricting the licensee’s ability to deal in
similar or competing technologies (“exclusive dealing provisions”); (iv) restricting the licensee’s
ability to engage in research or development, or the adaptation of the technology supplied; (v)
requiring the licensee to use personnel, goods or services specified by the transferor; (vi) regulating
the prices charged by the licensee for products produced using the technology supplied; (vii)
restricting exports; (viii) imposing obligations upon the licensee for the use of intellectual property
rights after their expiry. See: UNCTAD Document TD/CODE TOT/47 (1985) in Blakeney, 1989,
Legal Aspect of the Trasfer of Technology to Developing Countries, ESC Publishing Limited, at 35-42.
1565 See: United Nations, 2001, Transfer of Technology, United Nations on Trade and Development,
UNCTAD Series on issues in international investment agreements, at 73.
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They may include tie-in1566 and tie-out1567 clauses. The prohibition of tying clauses
covers (i) contracts and sub-contracts for the supply of patented products; (ii)
licences to work patented inventions, and contracts relating to any such supply or
licence, such as a restriction on procuring raw materials or parts and quality
restraint on raw materials.1568 Tying clauses are used by the licensor to restrict the
freedom of the licensee to deal with competing products. This clause, even though
it is not always illegal (See Matrix 3), has been criticised by representatives of
developing country enterprises.1569 Therefore, tying clauses have also been
included in the different drafts of the International Code of Conduct on the
Transfer of Technology.1570
Matrix 8. Tying Clause
NO.
1.

2.
3.
4.

CLAUSES
Tying in the trademark licence
with the patent and / or knowhow licence
Restricting the procurement of
raw materials, parts
Quality restraint on raw
materials, parts
Restraining of subcontracts

USA
Grey

EU
White

JAPAN
Grey

INDONESIA
None

Grey

Grey

Grey

None

Grey

Grey

Grey

None

Grey

Grey

Grey

None

Prohibitions against tying arrangements in international transfer of
technology transactions have been included in practically all the regulatory
statutes. For example, in the United States, the tying clause is a violation of
antitrust law.1571 It is regulated by both the Sherman Act 1890, ss.1 and 2,1572 and
the Clayton Act 1914, s.3.1573 Likewise, in Australia, tying clauses are prohibited by
PA 90, section 144 (1) (a) and TPA 1974, s.45 and s.47. The provision makes a
Tie-in clauses are clauses and/or practices restricting the source of supply of raw materials, spare
parts, intermediate products and capital goods for use with the licensed technology only from the
licensor or its designee should generally not be included in a licensing agreement. See: UNCTAD
draft International Code on Transfer of Technology, Chapter 4.
1567 While tie-out clauses are restriction obtaining or complementing technology through patents and
know-how from other licensors with regard to the sale or manufacture of competing products. See:
Pugwash Code, ch. III, para. 4 (iv) in Finnegan, Marcus B., 1980, at 56
1568 Even if the Indonesian Anti-monopoly Law No.5/1999, Arts.15(2), 15(3) and 16 prohibit tying
clause, those specific clauses or restrictions are not regulated in detail. In addition, so far, there is
no legal precedent regarding those clauses.
1569 See: Notes 1575-1580.
1570 See: UNCTAD Draft Code of Conduct, Chapter IV; See also: Notes 1553 and 1558.
1571 International Salt Co. v. United States, 322 U.S.392 (1947) in Finnegan, Marcus B., 1980, at 53.
1572 Section 1 of the Sherman Act 1890 provides “every contract in restraint of the trade or commerce
among the several states or with foreign nations, is declared to be illegal”. And Section 2 of the Act
provides “every person who shall monopolise or attempt to monopolise, or combine or conspire with any
other person or persons, to monopolise any part of the trade or commerce among the several states, or with
foreign nations, shall be declared guilty of a misdemeanour….” See: USC 1 (1970) and 15 USC 2.
1573 Section 3 of the Clayton Act 1914 provides: “It shall be unlawful…to lease or make a sale or contract for
sale goods…whether patented or unpatented…or fix a price charged therefore…on the condition, agreement
or understanding that the lessee or purchaser thereof shall not use or deal in the goods…of a competitor or
tend to create a monopoly in any line of commerce.”
1566
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licence agreement void if it contains a prohibition or restriction preventing the
licencee from “using” a product or process other than that of the licensor’, or a
“requirement” that the licensee has to acquire from the licensor a product which is
not part of the patent. The same prohibition has been enacted in the U.S.1574 Based
on the Australian Patent Act, s.144, the prohibition covers product1575 and
process1576 patents.
Tying clauses may be absolute, i.e. those which may not be waived by the
registration agencies,1577 or relative, i.e. those which may be so waived by the
registration authorities or are only a ground for them to reject a registration
application.1578 For example, the Australian Patent Act, section 144(2) provides
grounds for some exemptions to the tying restriction.1579 To summarise, the
restriction is excluded if the licensor can prove1580 that when the contract was
executed the licensor was willing to contract on reasonable terms, which did not
include the offending tying clause. Additionally, if the other party is entitled to
terminate the tying clause on three months’ notice, then the tying clause will not be
void.1581 With different variations, all the principal antitrust systems of the world
include similar prohibitions.1582

Such clauses are illegal “tie-out” provisions under American Antitrust Law. See: Standard Sanitary
Mfg. Co. v. United States, 226 U.S. 20 (1912) in Finnegan, Marcus B., 1980, at 56.
1575 In this instance, the licensee is (i) obliged to purchase non-patented products from the licensor or
his nominee; or (ii) prohibited from purchasing or using third party products or processes other
than the licensed patented product.
1576 In this case, licensees under process patent are (i) obliged to purchase from the licensor or his
nominee anything other than a product obtained directly by means of the patented process, or a
product to which the patented process has been applied; (ii) prohibited from purchasing or using
third party products or processes other than a product obtained directly by means of the patented
process, or a product to which the patented process has been applied.
1577 See: Brazilian Normative Act 15, arts. 2,5.2(b)(ii), 3.5.2(c)(ii), 4.5.2(d)(ii), 5.5.2(d)(ii), 6.5. 1(c) (1975).
1578 See: the Mexican Transfer of Technology Law, Art. 7(VI); Andean Code, arts. 20(a), 25(b).
1579 Australian Patent Act 1990, s. 144 (2) excludes subsection (1). This can be seen in section 144 (2) (a)
which states that “the section 144 (1) does not apply if the licensor proves that at the time the contract was
fixed, the licensee is able to show that he had an option of buying the product or obtaining a licence on
reasonable terms without the condition”. Then, section 144 (2) (b) states: “The contract buyers, lessee or
linceseeto relieve of the liability to comply with the condition on giving the other party 3 months’ notice in
writing and paying, in cmpensation for the relief: (i) in the case of a sale - such sum as is fixed by an
arbitrator appointed by the minister; or (ii) in the case of lease or licensee - such rent or royalty as is so fixed
for the rest of the term of the contract”.
1580 Australian Patent Act 1990, Art. 144 (2) (a) places the burden of proof on the licensor.
1581 In addition, the exemption also extends to a condition in a contract which prohibits a person from
selling products other than those of a particular person. In this context, this section allows a
patentee to impose conditions on the granting of for licence of a patent in order to protect the
patentee’s legal monopoly, though this appears to be anti-competitive. For example, in
circumstances where there is an imposition of stringent quality control, the licensor may require the
licensee to be provided with warranted components, which are not available from other sources.
See: Australian Patent Act 1990 (PA 90), §146 (a) and (d); See also: Anderson, Mark, 1996, Technology:
The Law of Exploitation and Transfer, Butterworths, at 167.
1582 See Clayton Act § 3, IS U.S.C. § 14; EEC Treaty, Arts. 85(1)(e), 86(d); GWB §§ 18(1)(4), 20, 21. See
also: Indonesian Anti-monopoly Act, Law No.5/1999, Art.15(2) requiring the other party to
acquire another line of products from the supplier.
1574
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4.3.2.2.2. Confidentiality: Know-How
Know-how is any industrial information, knowledge, method or technique
that imparts an ability to create a desired effect. It is usually practical knowledge,
together with accumulated skills and experience, of how to get something done, as
opposed to “know-what” (facts), “know-why” (science), or “know-who”
(networking). Know-how is usually defined as confidentially held, or better still,
'closely-held' information in the form of tangible material (such as unpatented
inventions, blueprints, formulas, designs, drawings, procedures, methods,
instructions, patterns, specifications, and trade secrets) and intangibles (such as
manufacturing practices, marketing concepts, quality control, and testing
techniques), which are not common knowledge. Therefore, know-how is often tacit
knowledge, which cannot be easily transferred to others through writing or verbal
instructions. It is required to carry on or to improve the existing production and
distribution of goods and services or indeed to develop entire new products or
processes.1583 Know-how becomes the essential competitive advantage in a
production process. In the contract for the transfer of technology, the provision of
know-how is usually embedded in the form of feasibility studies, plans, diagrams,
models, instructions, guides, formulae, basic or detailed engineering designs,
specifications and equipment for training, services involving technical advisory
and managerial personnel, and personnel training.1584
Know-how is frequently used not only as a business instrument,1585 but also
as an instrument to protect technology owners, particularly to block others and
competitors in using and applying the technology. It is admitted that this is
allowed by the law in the light of the importance of the know-how to protect the
owners’ intellectual property assets. Therefore, in practice, many licence
agreements include that provision for preserving confidential information. The
main function of a licence agreement for know-how is to disclose the licensed
technology and to protect all the information of any party who enters into
negotiations.1586 Through this mechanism, the licensor will ensure that standards

See: Santikarn, Miagsam, 1981, Technology Transfer, Singapore University Press, Singapore.
See: United Nations, 2001, Transfer of Technology, United Nations on Trade and Development,
UNCTAD Series on issues in international investment agreements, at 6-7.
1585 The US District court defines know-how as: "factual knowledge not capable of precise, separate
description but which...gives to the [owner] an ability to produce something which he otherwise
would not have known how to produce with the same accuracy or precision found necessary for
commercial success.” See: Hooker Chern. Corp. v. Velsicol Chern. Corp., 235 F. Supp. 412, 424 (W.O.
Tenn.1964). McKeough and Stewart suggested that know-how, which is the subject of a licence
agreement, is confidential information that should be protected due to its valuable commodity in
trade activities. See: McKeough, J. and Stewart, A., 1997, at 506. Finnegan and D’Andrea illustrate
that scope of know-how may encompass a wide range of technology involving products from
household detergents, to sweet packaging and, to liquid fingernail hardeners. Clearly, it is most
valuable when it is known only to a limited number of people since unique knowledge gives the
commercial owner an edge over his or her competitors. This proprietary nature also makes the
knowledge a marketable asset. See: Marcus B. Finnegan & Alfred A. D'Andrea, Jr., ‘The Black Box
Problem: Using Pre-Negotiation Secrecy Agreements to Govern Disclosure of Technology to
Potential Licensees’, in 1979 Licensing Law Handbook, at 7-2 to 7-3.
1586 This is because licensees will receive information which is a valuable asset of the licensor that may
be in the public domain. The information is contained in documents revealing know-how and
show-how developed by the licensor in respect of the technology. An obligation to preserve the
1583
1584
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are imposed and maintained and that the licensee observes conditions as to the
confidentiality and use of relevant information.1587 Generally, know-how tends to
be conferred in a separate contract. It should be defined accurately and precisely,
stating what information - know-how - will be made available and whether any
special procedure should be followed.1588 It is important to draw a line between the
subject-matter attracting the royalty payments and the subject-matter that does
not. Again, precisely defining the nature of the know-how that is being licensed
will determine whether the know-how is used in connection with the licensing
contract.
Principally, all countries protect licensors’ rights in maintaining their
confidential information or know-how. In this respect, the licensor may oblige the
licensee to maintain the secrecy of the licensed technology. Even though the
licensor’s or patentee’s refusal to licence a right or to disclose confidential
information or which limit competition in the market could be caught as being
anti-competitive,1589 in practice licensors frequently impose several black clauses to
protect their interests. For example, the licensor obliges the licensee to pay
royalties after the agreement has expired1590 or to oblige the licensee not to
challenge the validity of the licensed patent.
Matrix 9. Matrix
NO.
1.
2.

3.

CLAUSES
Responsibility for maintaining
secrecy
Not using the licensed
technology after the
agreement has expired
Obligation not to challenge the
validity of a licensed patent

USA
White

EU
White

JAPAN
White

INDONESIA
White1591

White

White

White

None

Black1592

Grey1593

Grey1594

None

know-how should be placed upon or undertaken by the persons to whom the information is
revealed.
1587 McKeough, J. and Stewart, A., 1997, at 504.
1588 For the purpose of the agreement, Bracquene signified the scope of confidential information. It
means any information and data of a confidential nature, including, but not limited to, proprietary
technical, developmental, marketing, sales, operating performance, cost, know-how, business and
process information, and computer programming techniques which are disclosed pursuant to this
agreement. See: Bracquene, Hans, 1996, “Introduction to the Legal Aspects of the Transfer of
Technology”, in http://www.bracquene.be/texten/transfer_tech.html, at 2 of 18.
1589 British Leyland v. Armstrong (1986) AC 577.
1590 Principally, this clause could be acceptable. However, in Indonesia, there is a kind of postcontractual obligation that frequently becomes subject to an individual agreement. In a study by
the Institut Teknologi Bandung of licensing agreements in twenty Indonesian undertakings,
secrecy provisions after the termination of the licensing agreement were used in 63% of cases.
This study is cited in H_ Hill, Indonesia's Industrial Transformation, Institute of Southeast Asian
Studies/Allen & Unwin, Singapore/St. Leonards 1997, at 219.
1591 In Indonesia, confidential information is protected by Law No. 30/2000 on Trade Secrets.
1592 In the US, this obligation not to challenge the validity of licensed patents is per se illegal. Even if
the patentability of the licensed technology is unstable, from legal viewpoint or primarily not
worthy of being granted a patent right, the licensee has to continue paying the licensing royalty
beyond the reasonable period. See: Kunieda, Kou, 1999, Note 1477, Ibid.
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Generally, many licensors prefer, in practice to use know-how to protect
and control the exploitation of their intellectual assets because know-how can be
protected through patent law,1595 trade secrets law1596 and tort law.1597 Despite
different sources of law for trade secrets, those laws require the owner of the
know-how to attempt to keep the information confidential. Once the information
becomes publicly known through any means, the protection vanishes.1598 On the
other hand, if the information remains confidential, trade secrets law will protect it
indefinitely.1599 In practice, this know-how protection is frequently used by a
licensor to control the exploitaion of his technology.1600 This practice has not only
blocked or restrained the implementation of compulsory licences, but also
hampered the development and dissemintation of information and technology.
4.3.2.2.3.

Grant-Back Provisions: Improvement, Access to Developing
Technology, and Limitations to Research and Development
The grant-back clause requires the licensee to assign or grant-back to his
licensor an innovation or improvement discovered in working the patent.1601
In the E.U., if the licensor imposes this obligation on the licensee, he should resort to the
opposition procedure to obtain the exemption. If the licensee challenges the validity of the licensed
patent or the secrecy of the licensed know-how, the licensor can reserve the right to cancel the
licence agreement. See: Kunieda, Kou, 1999, Note 1477, Ibid.
1594 In Japan, under the rule of reason, this restraint falls under the grey zone. If the patent right which
is originally unpatentable technology is still valid and enforceable and then excludes the
unauthorized use of the patent right by the third party, it is likely to be illegal (grey, on a case by
case basis), because it may diminish fair competition. Further, if the licensee has to continue paying
the royalty for the technology, which is not to be patented and should actually be free of charge,
beyond a reasonable period, it will be illegal (black) due to the rule of reason. Nevertheless, if the
licensee contests the validity of the licensed patent or challenges the secrecy of the licensed knowhow, the licensor is permitted to cancel the licence agreement. See: Kunieda, Kou, 1999, Note 1477,
Ibid.
1595 For example, in the US, the know-how may be a manufacturing process or a production method
protectable by federal patent law. The patent prohibits others from using the patented technology
without the owner's permission. Patent rights are often called negative rights since the patent
owner can prohibit anyone from making, selling or using the subject-matter of the patent. See:
35 U.S.C.A. § 154. However, patent law does not require that all of the know-how connected
with the patented process be included in the patent application. In re Gebauer-Fuelnegg, 121
F.2d 505, 507-08 (1941). Therefore federal patent law does not pre-empt state trade secret law
protection for know-how which is not revealed in the patent application. A similar rule can be
found in in Indonesia in IPA 2001, Art. 16.
1596 See: Law No. 30/2000 on Trade Secret. In te US, the same know-how cannot be protected under
both patent and trade secret laws since federal patent law requires the information to be
disclosed in the patent application which is then published as the issued patent document, and
a trade secret must not be publicly disclosed if it is to be protected. See: Kewanee Oil Co. v. Bicron
Corp., 416 U.S. 470, 484 (1974).
1597 Indonesian Civil Code, Art 1365.
1598 "It is public policy that matter once in the public domain must remain in the public domain
.... " Kawanee, 416 U.S. at 484.
1599 United States v. Dubilier Condenser, 289 U.S. 178, 186 (1933).
1600 See: The ITB’s study that shows that 63% of licensing agreement cases used the secrecy provision
to control technology after the termination of the contract. See: Notes 1575 and 1576.
1601 Committee of Experts on Restrictive Business Practices, 1972, Restrictive Business Practices Relating
to Patents and Licences, OECD, at 14. See also: UNCTAD draft International Code on Transfer of
Technology, Chapter 4, UNTAD Document TD/CODE TOT/47 (1985).
1593
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Blakeney maintains that the provisions are regarded with hostility where they are
imposed without a reciprocal obligation of the licensor towards the licensee, since
they reinforce the dominant position of the licensor and have a tendency to stifle
or restrain the incentive for licensees to engage in adaptive research and
development.1602 Grant-back clauses may have effects that are generally
considered to be contrary to public economic interests. They may hamper
competition, preventing the licensee from reaching a technological level
equivalent to that of the transferor or, in the case of exclusive grant-back
licences, limiting the possibility that the technologies developed by the
licensees will reach other competitors. They may also limit the returns that
the licensee will obtain from his technical developments and inventions and
will consequently dampen the motivation to invest. This effect is costly for
the economy since it decreases the returns of technical development
investments, pushing them below the normal level prevailing when the
inventor or innovator retains the property of his inventions or
developments. 1603 Therefore, the effect of such provisions upon competition
should be subject to a careful review, especially when dominant firms are
involved.
Matrix 10. Improvement Technology
NO.
1.

CLAUSES
Exclusive grant-back and
assign-back of technological
improvement1604

USA
Grey1605

EU
Grey or
Black1606

JAPAN
Grey1607

INDONESIA
None1608

See: Blakeney, 1989, at 35. This is because a licensee developing a product by applying licensed
technology may improve certain aspects of it, possibly to the point of creating new registrable
rights. See also: McKeough, J., and Stewart, A., 1997, at 505. See also: UNCTAD draft International
Code on Transfer of Technology, Chapter 4, UNTAD Document TD/CODE TOT/47 (1985).
1603 This decrease in the licensee’s technical growth will tend to increase the gap which prima facie
exists between him and the transferor relating to technology capacity and will therefore maintain a
situation of imperfect competition and unequal market power in the area of inventions and knowhow related to the grant-back provisions in the transfer of technology agreement.
1604 Exclusive grant back means that the licensee should grant-back the exclusive licence of the
improvement technology or applied technology to the licensor without retaining the licensee's right
to use the said improvement technology. Assign-back means that the ownership of the
improvement technology, the applied technology invented by the licensee, should be transferred to
the licensor. See: Kunieda Kou, 1999. For further information on the grant back and assignmen-back
technological improvement, see: Richard Schmalbeck, ‘The Validity of Grant-Back Clauses in Patent
Licensing Agreements, (1975) the University of Chicago Law Review (42:733), available at:
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1432&context=faculty_scholarship&
sei-redir=1#search=%22grant%20back%2C%20us%20patent%20law%22; see also: Paul G. Chevigny,
1966, ‘The Validity of Grant-Back Agreements under the Antitrusts Law’, Fordham Law Review,
Vol.4, Issue 4, Article 2; Hovenkamp, Herbert, et.al., An Analysis of Antitrust Principles Applied to
Intellectual Property Law, Vol.1., Aspen Law& Business, 2007.
1605 Under US law, this clause falls within the grey zone. The authorities will check the “assign-back
and exclusive grant-back by rule of reason”. Therefore, it is necessary to compare the competitive
promoting effect and competitive diminishing effect created by “Grant-back or Assign-back”.
Generally, regarding a direct restriction of research and development, it would be deemed as
per se illegal. A direct restriction does not have the possible pro-competitive effects of grantbacks, since these imply the disclosure of the technology developed by the original licensee. See
1602
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Non-exclusive grant-back and
feedback
Restraint of research and
development
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Grey

White

Grey

None

Grey

Black1609

Grey1610

None

Provisions restricting the acquiring parties' research and adaptation of
imported technologies to their needs and economic environment have been the
object of broad prohibitions under transfer of technology statutes.1611 The same
rule applies under the general principles of the main antitrust systems.1612 The
antitrust rules on research and adaptation restrictions include some qualifications which are not admissible under direct regulations on technology
importation. Thus, contractual provisions preventing the licensee’s adaptation
of imported technology because this technology is used to manufacture goods
bearing the licensor's trademarks may be permitted under antitrust rules.
4.3.2.2.4. Field of Use Restrictions, Territorial Exclusivity and Permitted Sectors
Field of use restrictions are applied by defining the technical field in which
the licensee may operate. In this case, the licensor will be able to restrict

further: Richard Schmalbeck, 1975, ‘The Validity of Grant-Back Clauses in Patent Licensing
Agreements, Note 1605.
1606 It is necessary to note that in E.U. ‘assign-back’ is categorized as a black clause, while ‘exclusive
grant-back’ is categorized as a grey clause. See: Kunieda, Kou, 1999, Ibid. Under EEC law, joint
research and development schemes have been considered illegal if they restrict the overall
research and development of the parties involved. See: Announcement Concerning Agreements,
Decisions and Concerted Practices in the Field of Cooperation between Enterprises, 1968 OJ C
7513, Art. II(3).
1607 In Japan, these restrictions fall under grey zone. See: Kunieda, Kou, 1999, at 126.
1608 In Indonesia, this restriction should ideally be prohibited because it may spark an adverse
influence on competition in a market which in turn strengthens an influential position of the
licensor in a field relevant to the patented product or licensed technology. Furthermore, this
restriction may impede the licensee’s incentive for research and development and block the
development of new technology based on the licensee's knowledge, experience, and modification.
Therefore, if the licensor obliges the licensee to assign or to grant back the results of an improved
technology (by the licensee), this obligation should be categorized as a black clause. It will
contradict Law No. 18/2002.
1609 In the US, the authorities judge this restraint by resorting to the rule of reason. It is basically the
same with “handling competitive products or competitive technology”. In E.U., this restraint is per
se illegal. Nevertheless, the following cases are exceptionally not illegal; if the licensee becomes the
competitor against the licensor in R&D or in the sales of the licenced product, then (a) the licensor
is permitted to modify the licence style from exclusive to non-exclusive; (b) the licensor can stop
granting the improved technology back to the licensee; (c) the licensor can request the licensee to
provide evidence that the licensed technology has not been used other than within the scope of the
license. See Kunieda, Kou, 1997, Note 1477.
1610 In Japan, this restraint used to fall under the black zone before the revision of the Guidelines in
1999 since it was deemed to damage fair competition based upon the following 2 reasons: (i) it
restricts the freedom of R&D activities, which is the most important competitive measure for the
licensee; (ii) it will restrict the Licensee's business in the product market as well as the technical
market for a long time in the future. These restrictive conditions are most likely to fall within the
category of unfair trade practices. See: Kunieda, Kou, 1999, Note 1477, at 128
1611 See Brazilian Normative Act 15, arts. 2.5.2(b)(iv), 3.5.2(c)(iii), 4.5.2(d)(iv), 5.5.2(d)(i), 6.5.2(c)
(1975); Mexican Transfer of Technology Law, Art. 7(V).
1612 See: Notes 1556 and 1557.
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competition against the licensee or other licensees1613. A field of use clause may
also refer to geographical areas and define the territory in which a licensee may
use the technology. In certain cases, a field use restriction or limitation will be
lawful if it is used to maintain a quality of the product in certain territory1614.
The territorial restrictions in licensing agreements will limit the rights of a
licensee to exploit the patent only in his own country or only in a specified
geographical area and prohibit him from exporting products manufactured under
the licence or restricting trade in these products to specified areas. In principle, as
far as such restrictions are related to the territory covered by patent law, they are
lawful under patent law since it is accepted that the patentee may grant an
exclusive licence for his patent for each territory to which the patent applies.
However, with regard to territorial restrictions, which are not covered by the
patent area, e.g. restrictions on exports, these may fall within the scope of
restrictive business practices legislation1615.
Territorial restrictions are among the most common terms imposed on
patent licensees, especially in the case of foreign licensees1616. Obviously, the
purpose and effect of territorially-restricted exclusive licensees is to reduce or to
eliminate competition among those licensees1617. It is possible that these provisions
could contravene fair competition principles. Any violation of such laws could
have adverse consequences, including the nullification or non-enforceability of all
or part of the licence.
4.3.2.2.5. Price Fixing and Package Licensing
Price fixing involves “clauses and/or practices where the supplier of
technology reserves the right to fix the selling or resale price of the products
manufactured”.1618 Allied to resale price maintenance is price fixing, where
McKeough provide a clear example related to the field of use restriction: “If the technology consists
of a patent in the field of biotechnology covering a new construction which is useful for expressing proteins at
a high level, one licensee might be granted an exclusive licence to use it to make interferon, another to make
interleukin 2. Alternatively, if the patents were directed to a cloning technique applicable to plants with
resistance to herbicides, another to produce higher yielding crops”. See: McKeough, J., and Stewart, A.,
1997, at 505.
1614 Colgate-Palmolive Ltd. v Markwell Finance Ltd, (1989), RPC 497. In this case, a US parent company
had licensees manufacturing toothpaste in Brazil and the UK and was forced to take action to
prevent the parallel importation of the Brazilian product into the UK. See: McKeough, and Stewart,
1997, Ibid.
1615 Committee of Experts on Restrictive Business Practices, 1972, Restrictive Business Practices Relating
to Patents and Licences, OECD, at 15. See also: UNCTAD draft International Code on Transfer of
Technology, Chapter 4, UNTAD Document TD/CODE TOT/47 (1985).
1616 For example, a licensor who has obtained patents in a number of different countries may wish to
grant an exclusive licence to a different licensee in each of the countries. Such exclusive licences in
any particular territory involve the licensee’s desire to be the only person in the territory to use the
technology to manufacture the product involved. However, it is often expected by the licensee that
it will also be the only person in the territory selling the product produced by the technology.
Bereskin, Daniel R., and Wiebe, Justine, 1991, “Licensing: Defining A Relationship, in
http://www.bereskinparr.com/art-html/Licensing.html., at 5 of 10.
1617 Bereskin, Daniel R., and Wiebe, Justine, 1991, “Licensing: Defining A Relationship, in
http://www.bereskinparr.com/art-html/Licensing.html., at 5 of 10.
1618 Pugwash Code, ch. III, para. 4 (viii) in Finnegan, Marcus B., 1980, at 57. See also: UNCTAD draft
International Code on Transfer of Technology, Chapter 4, UNCTAD Document TD/CODE TOT/47
(1985).
1613

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

327

competitors agree to maintain standard prices in order to affect price
competition.1619 Although the licensor may affect the sale price by the royalty rate
it sets, it should not attempt to fix the price. The price fixing clause is often
practised by the licensor through selling or reselling licensed products or products
made by using licensed technology. Price fixing could amount to anti-competitive
behaviour. Therefore, price fixing should be prohibited.1620 It is interesting to see
other developing countries’ regulations on the transfer of technology1621 that
prohibit contractual provisions on price fixing in relation to the licensee's
production. This prohibition is in most cases relatively broad, since it applies
regardless of whether a patent licence may be involved, and enjoins contractual
clauses which dictate the licensee's sales price charged to wholesalers, retailers,
the public or the transferor, whether it be a minimum or maximum price.1622
Another restriction similar to price fixing is packaged licensing. It has been
defined as “clauses and/or practices requiring the acceptance of additional
technology not desired by the recipient, as a condition for obtaining the technology
in question, and requiring remuneration for such additional technology.1623 The
practice of package licensing concerns the licensing of all patents owned in a
particular field and the refusal to grant licences for less than the entire group of
patents.1624 Package licensing provisions may be invalid because they imply a
form of tying arrangement, require the purchase of technology which may not
meet the pricing evaluation rules developed by the regulating agencies, restrict
the licensee's capacity to decide on the management of his firm and may lead to
undesired purchases of goods or services abroad.
By scrutinising other developing countries’ regulations and practice, it can
be seen that even though price fixing and package licensing clauses are
prohibited by the direct regulation of transfer of technology operations, i.e.
related IP legislation, and by antimonopoly rules, the implementation of
these provisions is tainted by the different nature of the regulatory systems
to which they belong. 1625 In this context, if those restrictive provisions are not

See: Ss. 45, 45B of TPA 1974; See also: Radio 2 UE Sydney Pty Ltd v. Stereo FM Pty Ltd (1983) 68 FLR
70; TPC v Australian Autoglass Pty Ltd. (1988) ATPR 40-881. For further details on the various forms
of resale price maintenance. See: TPA 1974, ss.96 (3) (a-f)
1620 Most countries prohibit this restriction. For example, in Indonesia, this restriction is prohibited
under article 15(3) of Law No. 5/1999 concerning the Indonesian Anti-monopoly Act. Similarly, in
Australia, conduct requiring the licensee to set a minimum price for a product or service in an
established distribution chain is prohibited under the Trade Practice Act (TPA 1974), s. 48.
Likewise, in the U.S., such action has been held to be illegal under antitrust laws. See: Finnegan,
Marcus B., 1980, at 57
1621 See Brazilian Normative Act 15, arts. 2.5.2(b)(i), 3.5.2(c)(i), 4.5.2(d)(i), 5.5.2(d)(i) (1975); Mexican
Transfer of Technology Law, Art. 7(XI); Andean Code, arts. 20(b), 25(c).
1622 Contractual clauses requiring the licensee to discriminate between its customers by applying
unequal conditions to the sale of equivalent merchandise or services also fall under this
prohibition. See: Guillermo Cabanellas, Jr., 2005, Note 1432, at 86- 87.
1623 Pugwash Code, ch. III, para. 4 (iv) in Finnegan, Marcus B., 1980, at 54.
1624 Committee of Experts on Restrictive Business Practices, 1972, Restrictive Business Practices Relating
to Patents and Licences, OECD, at 15.
1625 See several of the countries compared. Even among developed coutries, there is different
implementation and treatment regarding price fixing clauses.
1619
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per se prohibited under related IP legislation, e.g. IPA 2001 and ICA 2002,1626
the screening agencies, i.e. the DGIP and the Indonesian Investment Board,
may consider the effects of such clauses on competition as one of the several
elements to be weighed for the purpose of approval and registration.1627 This
is acceptable because the licensor exploits the dominant position and compels the
licensee to accept more licences than he needs.
4.3.2.2.6. Quality Control Clauses: Exclusive Sales or Representation
Agreements, Production Volume Restraints, Export Restrictions
Quality control clause refers to clauses that require certain steps, actions or
conditions to make sure or to ascertain that the licensed technological products
and services are sufficiently high quality. This clause is frequently used by licensor
to control their licensee, even to block competitors diminish or minimize
competition. Clauses related to tying the sales contract such as exclusive sales or
representation, production volume restraints, and export restrictions are
frequently inserted into patent licensing agreements obliging the licensee to obtain
goods from the patentee or his nominee.1628 Principally, these clauses could be
accepted when justified by technical reasons concerning a guarantee for the quality
of the goods manufactured under licence.1629 Nevertheless, if, in practice, the
agreement may result in a lessening of competition, it will be considered as illegal
action.1630
Matrix 11. Restraint of Competitive Activities by the Licencee

See and compare to: Direct Regulation of Technology Transfer in other developing countries, for
example, Mexican Transfer of Technology Law, Art. 8. This permissive approach is contrary to
the approach followed under antitrust rules where the effects of price fixing on competitive
behavior are the principal or only factor which determines a given transaction's validity.
1627 In this respect, local authorities may reject approval applications involving package licensing
even in the absence of specific provisions. In this case, the local agencies must determine to
what extent a given technology is necessary in itself for the adequate exploitation of an
invention or know-how which accompanies its transfer or has been tied to the latter by the
licensor by means of his market power. Unfortunately, in Indonesia, the scope of the screening
authorities' technological evaluation has been limited by the intrinsic difficulty of such a task
and by the lack of sufficient personnel and information resources.
1628 UNCTAD draft International Code on Transfer of Technology, Chapter 4, UNTAD Document
TD/CODE TOT/47 (1985).
1629 Australia regulates this issue under the Australian Patent Act 1990, s.146(d).
1630 The concept of lessening competition has been substantially discussed in detail in several court
decisions. See: Dandy Power Equipment Pty.Ltd. v. Mercury Marine (1982) 64 FLR 238. In Australia, the
Trade Practice Act (TPA 1974), ss. 45 and 47 generally concerns the prohibition on any kind of
dealing such as in the form contracts, arrangements or undertakings, which have the effect of
lessening competition. For example, exclusive dealings, which could be formed in “full-line
forcing” when a purchaser is obliged to buy products from nominated third parties. The above
requirements are commonly incorporated in patent licensing agreements. Thus, an agreement
which has been properly drawn up should reflect awareness of the restriction contained in the TPA
1974 provisions.
1626
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1.

2.

3.
4.

CLAUSES
Restraint on handling
competitive products during
the valid agreement
Restraint on handling the
competitive products after the
agreement has terminated
Best effort obligation
Export Restriction
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USA
Grey1631

EU
Black1632

JAPAN
Grey1633

INDONESIA
None

Grey1634

Grey1635

Grey1636

None

White
Grey1637

White
Grey1638

White
Grey

None
None

In the United States, this restriction falls within the grey clause area. The authorities decide if this
restriction diminishes fair and free competition. Normally, the judge will consider five conditions:
(i) whether or not it promotes the work and development of the licensor's technology?; (ii) whether
or not it prevents from working and developing the competitive technology and prevents
competition between competitive technologies?; (iii) the extent of the restraint in the related
market; (iv) how long is the forbidden period of handling the competitive products; (v) the
characteristics of the adjoining markets, the relationship between the price and the supplying
volume. If this restraint has an adverse influence for fair and free competition, then they further
check another three items: (i) does this transaction promote the licensee's technological
development or sales of the licensee's products? (ii) does this transaction promote the licensor's
technological improvement? (iii) does this transaction promote free competition in the other related
market or increase the supplying volume? According to the legal precedent (McCullough v.
Kammerer Corp. 1948), this kind of restraint in the patent licence agreement deviates from the
normal use of the patent right and falls under patent misuse and is therefore illegal.
1632 In the E.U., this restraint is per se illegal (Black). Nevertheless, the following case is exceptionally
not illegal; if the licensee becomes the competitor of the licensed product in R&D, production or
sales, then the licensor is permitted to abolish the exclusive licence, to stop allowing the use of the
Licensor's improved technology or to ask the licensee to provide evidence that the licensed
technology has not been used outside its licensed scope or use. See: Jianming Shen, Block
Exemption for Technology Licensing Agreements under Commission Regulation (EC) No. 240/96,
20 B.C. Int’l. & Comp. L. Rev. 251 (1997), http://lawdigitalcommons.bc.edu/iclr/vol20/iss2/3; see
also: K. Mehta and L. Peeperkorn, Licensing Intellectual Property under EU Competition Rules: The
Review
of
Technology
Transfer
Block
Exemption
Regulation,
available
at:
http://www.ftc.gov/opp/intellect/020522mehtadoc.pdf;
1633 In Japan, this restraint falls is because of unfair trade practice if this transaction deprives the
competitor of big customers and possibly diminishes free competition. If this restraint includes a
prohibition on handling competitive products which have been handled before the conclusion of
the licence agreement, it is probably illegal in most cases. If the predominant enterprise obliges
exclusive licence of the powerful technology which enhances its strong position in the market and
impose its counterpart not to handle competitive products other than their own products in the
said agreement, this restraint presents the legal hazards by which shut out the newcomer from the
said market, so it is most likely illegal. See: Kunieda, Kou, 1999, at 125.
1634 In the US, the licensor can quite naturally prohibit the Licensee from using the licenced
technology after the termination of the licence agreement. As for the ban on handling competitive
products by the licensee after the termination of the agreement, if the ban is unreasonable, then it is
illegal. The licensor should clarify the scope and the period of the ban and must not go beyond the
scope of the exclusive right admitted by the law.
1635 In the E.U., there is no strict regulation concerning the exemption.
1636 As for the restriction regarding the “handling the competitive products”, in Japan this kind of
restriction after the termination of the licence agreement is more serious than during the period
while the agreement is valid, although the judgment of the Guidelines was modified from black to
grey although it is actually almost equal to being illegal. This restrictive condition is most likely to
fall within the category of unfair trade practices. See: Kunieda, Kou, 1999, at 127-128
1637 Under US law, even the existence of foreign industrial property rights may be ineffective to
justify export restrictions if such rights result from an anticompetitive patent pooling or if
patents are used to structure a division of the world markets.
1631
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Contractual provisions which limit the licensee's right to export have
been prohibited under most transfer of technology regulations.1639 These
prohibitions are subject to different exceptions which vary among the
countries which have transfer of technology statutes, e.g. export restrictions
may be permitted in sales to countries where the transferor is operating or
where he has granted exclusive licences for the same technology. 1640 Export
restrictions ancillary to licensing transactions have been considered invalid
under antitrust statutes if they apply to the exports of the country where the
statutes were enacted, and unless the licensor holds industrial property rights
in the country in which the export restrictions are imposed. 1641
Clearly, learning from the other compared countries, it can be seen that
those clauses are differently appreciated and implemented from country to
country. The implementation depends on the individual conditions. So far, even
though Indonesia has introduced Law No. 5/1999 concerning Anti-monopolies,
this act remains ineffective because it contains many ‘catch-all’ articles.1642 The
Indonesian Anti-Monopoly Act covers a variety of monopolistic practices and
cartel arrangements. It does not specifically mention intellectual property rights
or licences, and encompasses not only goods, but also services. A small number
of articles, e.g. Arts 15, 16 and 19 could possibly be used in the context of anticompetitive licensing practices. In addition, uncompleted implementation
regulations and some weaknesses of this Anti-Monopoly Act diminish the
rationale and objectives of the Act1643 and its weak sanctions tend to put more
Under EEC law, export restrictions applicable to member countries are prohibited under
Article 85(1) of the EEC Treaty. Similar restrictions imposed on sales to third countries may
be exempted under section 3 of the same Articles, if they are for a limited period and their
object “is the mutual protection of the parties or of other licensees”. See: Commission
Deecision on December 2, 1975, 1976 OJ L 6/8.
1639 See Brazilian Normative Act 15, arts. 2.5.2(b)(i), 3.5.2(c)(i), 4.5.2(d)(i), 5.5.2(d)(i) (1975); Mexican
Transfer of Technology Law, Art. 7(VII); Andean Code, arts. 20, 25(a).
1640 A relatively detailed set of provisions for the practical enforcement of export restriction
prohibitions under Mexican law may be found in the Summary of the Mexican Transfer of
Technology Registry, Summary of the General Criteria of Enforcement of the Law on the Transfer
of Technology Registry and the use and Exploitation of Patents and Trademarks. See also: Guillermo
Cabanellas, Jr., 2005, Note 1432.
1641 See: United States v. National Lead Co., 332 U.S. 319, 67 S.Ct. 1634, 91 L.Ed. 2077 (1947). Under
German law, export restrictions are valid if the licensor holds industrial property rights in
the country to which exports are prevented. See: GWB, S.20(1).
1642 These catch-all articles contain a broad and abstract meaning that may invite subjective
interpretation from legal officials. This condition frequently allows collision between authorities
or legal officers and corporations. For example, article 16 prohibits Indonesian companies from
concluding contracts with foreign companies that lead to monopolistic practices and/or
restrictive trade practices. Article 19 attempts to prevent market domination if a company tries to
prevent others from entering the market, hinders customers to in contacting other companies,
limits the supply of goods and/'or services to a certain market, or discriminates against certain
companies. Then, according to article 25(l) b., companies are not allowed to use a dominant
market position to limit the market and the development of technology. See: Law No. 5/1999.
1643 It should be noted that most provisions of the Indonesian Anti-monopoly Act have similarities
with those of developed countries’ antitrust acts, such as the US, Europe, and Japan. It is not
surprising because the antitrust act was adopted from those countries which are the main donors to
the World Bank and the IMF. Clearly, those provisions only provide protection for donor’s
interests, particularly business or corporations’ interests, because those provisions are formulated
1638
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emphasis on a political rather than a legal approach.1644 Therefore, Indonesia
should regulate in detail and strictly limit or prohibit any clause that may damage
not only the Indonesian economy, but may also threaten public interest and
fundamental rights.
4.3.3. Post-Contract: Controlling and Developing Contracts
The post-contractual stage refers to policies and activities related to the
maintenance, control and development of the contract for the transfer of
technology. At this stage, the role of legal structures, such as the government, the
patent officer, the legal officer, the police, the prosecutor and the judge, even the
contracting parties themselves play significant role in controlling and developing
the contract. Therefore, this dissertation will elaborate government policies in
identifying and solving the problems and risks of technology transfer, as well as in
managing, controlling and developing the sustainability of contracts.
4.3.3.1. Problems and Risks Inherent in Technology Transfer
The problems of technology transfer are reflected in developing countries’
difficulties in accessing information and technology.1645 Problems in the patent
system may occur in several contexts: they may involve substantive, structural and
cultural issues.1646 As stated, the source of the substantive problem lies in the
different policies, provisions1647 and precedents1648 in the patent regimes of WIPO
and introduced under the influence and demands of the institutional donors, i.e. the World Bank
and the IMF. Consequently, the provisions of the Indonesian Antitrust Act do not reflect public
interest characteristics and the national interest of developing countries, particularly in Indonesia.
It is different from the Australian Trade Practice Act 1974, which is the main regulation on
restrictive business practices in that country to promote and preserve workable competition, to
promote the interests of small businesses, and to promote economic efficiency through the
rationalisation and restructuring of industry with a view to enhancing international
competitiveness. See: S.G. Corones, 1990, Competition Law and Policy in Australia, para. 1-05 in
McKeough and Stewart, 1997, Intellectual Property in Australia, 2nd edition, Butterworths, at 510.
1644 For example, the Anti-Monopoly Act was introduced to target collusive business cartels under
the Soeharto regime, not for protecting the public interest. It also contains multi-purposes that
may distort its legal enforcement. Regarding sanctions, any violation of the provisions of this Act
may lead to an inquiry by a Trade Practices Commission, which is appointed by and is
responsible to the President. Even though this Act was introduced in 1999, it remains largely
ineffective because of the absence of implementation regulations and its weak santions. For
example, the criminal penalties in the Act provide for relatively light jail sentences (a maximum
of six months) and for fines, some of which are not too burdensome for gigantic corporations. See:
Indonesian Anti-monopoly Act, Law No.5/1999, Chapter VIII, Arts 47-49.
1645 From time to time, these difficulties have been voiced by many developing countries. For
example, the Brandt Commission on International Development Issues identified difficulties in
technology acquisition clue to control by the developing world. Developing countries needed an
urgent answer to the question of how the benefits of technology can be more effectively
disseminated. See: Jeremy David J., (ed.), 1992, The Transfer of International Technology: Europe, Japan,
and the USA in the Twentieth Century, Edward Elgar, at 2.
1646 The substantive problem refers to patent legal issues, while structural problems refer to the
different political and economic interests of parties in exploiting patent rights. The cultural problem
relates to the stratification of legal awareness and the capacity of society to adapt and absorb the
transferred technology. See: Notes 34, 35, 36.
1647 For example, the US has introduced discriminatory provisions related to the registration system.
In this respect, the U.S.A.continued with its ‘first to invent’ patent system while other countries
operated with a ‘first to file’ system. Civil code countries recognized the doctrine of moral rights for
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member states, whereas the structural and cultural problems are caused by the gap
in social, political, technological and economic interests between developed and
developing countries.1649 Intellectual property is a body of law which is the
product of the processes of the cultural infrastructure of European colonial
powers1650 and industrial tradition. Relating to this context, McIntyre stressed that
the technology transfer phenomenon is best understood from the perspective of
interdependence.1651 Theoretically, this interdependence - between developed and
developing countries in mastering technology - could be analysed through conflict

authors while common law countries did not. Developing countries (and for a long time many
developed countries) did not recognize the patenting of chemical compounds. Wegner, for
instance, points out that the ‘Patent Cooperation Treaty (PCT) was sabotaged by American leaders
with a series of procedural requirements and domestic reservations’, and as is well known the U.S.
has steadfastly stood by the distinctive characteristics of its patent law such as its first to invent
system. See: H.C. Wegner, Patent Harmonization, Sweet & Maxwell, London, 1993, 23. The problem
could be seen from the experiences of Japan and the European Economic Community nations
which tried to use the GATT negotiations to obtain basic changes in the U.S. Laws, including the
elimination of the first-to-invent doctrine to be replaced by the first to file. In contrast, the U.S.
TRIPs negotiators are attempting to limit the changes in U.S. law that will be required by GATT.
See: Sheldon and Mak, at 8.
1648 The other substantial problems are related to: (i) patentability - subject-matters and requirements;
(ii) a misconception in recognising prior art and prior use in foreign countries; (iii) the scope of
patent protection; (iv) different methods and capability in patent enforcement. In addition, different
appreciations of the concept of morality and public order are likely to be a serious obstacle in
establishing patentable subject-matter and this may prove to be an impediment to technology
transfer. This issue can raise a sensitive social problem related to the religion, morality and customs
of society. Obviously, the United States and Australia are more liberal than Indonesia and Japan in
determining the scope of patent protection. See: Legal Landmark for Common Law countries,
Diamond v Chakrabarty 447 U.S. 303 (1980). In this case, Burger CJ maintained that “anything under
the sun made by man could be patented”. See also: 3.2.1.3.2.
1649 Tuney indicates that the structural and cultural problem is consequence of colonization by
European powers. He assumed that the colonial legal system is a blunt and brutal instrument in the
arsenal of colonial rule. See: Tuney, James, 1998 "E.U.,I.P., Indigenous Peoples and Digital Age:
Intersecting Circles?, EIPR, Issue 9, September, at 337. Parallel to Tuney, Henderson, in her
historical studies, suggests that it was colonialism carried out by Western developed nations
against developing and least developed countries that widened the gap of technological
development between them. Before colonialism, developing countries were more or less at the
same level of technological development as European nations. See: Henderson, Elizabeth, “TRIPs
and the Third World: the Example of Pharmaceutical Patents in India” (1997) 19 EIPR at 663.
1650 Tuney, James, 1998, Ibid. See also: Doris Estelle Long, 1998, ’The Impact of Foreign Investment on
Indigenous Culture: An Intellectual Property Perspective, (1998) 23 North Carolina Journal of
International Law & Commercial Regulation 229, at 247.
1651 See: McIntyre, John R., ‘Introduction: Critical Perspectives on International Technology Transfer’,
in McIntyre, John R., and Papp, (ed.), 1986, The Political Economy of International Technology Transfer,
Quorum Books, New York, at 78. In line with McIntrye, UNCTAD identified several main
weaknesses of developing countries in technology transfer as the main causes of interdependence:
(i) inadequate facilities for the evaluation of technology needs, for assessing the feasibility of
proposed projects and for identifying the available sources of comparable technologies; (ii) capital
shortages, which often restrict the selection of sources of technology to those which are willing to
provide credit feasibility; (iii) the limited availability of skilled labour and management personnel;
(iv) the lack of access to non-technology inputs, such as raw materials, components, transport
facilities; (v) the lack of access to export markets, including the lack of marketing skills. See also:
UNCTAD, Handbook, paragraph 81.
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theory.1652 This theory relates to Marx`s works (three ideas) that assume property
to be (i) a form of alienation; (ii) a class instrument, which is used by the ruling
class to protect its interests; and (iii) a ruling idea, that posits property as part of
ideology.1653 Turner added that the conflict theory has its roots in the thinking of
Marx and Weber and the assumption that the existing poverty in the Third World
is a consequence of capitalist developments in Western Countries.1654 Poverty in
many developing countries or less developed societies can be seen to be “a
protective agent” for the prosperity and dominance of capitalist society.
Apparently, the conflict theory places the contractual parties in a licence
agreement as “dichotomy parties”. Consequently, it may spark strict competition
where each party tries to find the best strategy in order to maintain and to secure
his interest, which in turn hampers the process of technology transfer. At the
practical level, the theory is reflected in the norms and provisions of technology
transfer contracts, which are often unbalanced. The imbalance is caused by the
disparity of bargaining power and the different interests between the supplier and
the recipient or the licensor and the licensee.1655
It should be noted that besides great benefits, technological development
inevitably also includes substantive, structural and cultural risks.1656 Generally, the
risks inherent in technology transfer include legal and non-legal risks.
Nonetheless, the risks are one of the important elements to determine the price of
or the royalty payment for the licensed technology. Usually, private investors
demand a higher return for investments in uncertain activities.1657 The risks may
impact on various parties, such as the patent owner, the licensor, the licensee, the
industry sector, the country in question and society at large. Therefore, it is
relevant to identify and analyze the risk phenomenon in technology transfer.
4.3.3.1.1. Legal Risk: Legal Disputes
The legal risk in technology transfer usually stems from a contractual
dispute –a licensing dispute- and patent infringement. In detail those legal risks
can be seen in the form of rights grant issues, such as contractual obligations,
exclusivity or non-exclusivity, the field of use, patent rights, know-how, future
Ritzer, G., 1985, Sociology: A Multiple Paradigm Science, Allyn and Bacon, Inc., Boston, 1980,
Terjemahan oleh Alimandan, Rajawali, Jakarta, at 175.
1653 See: Karl Marx, The Economic and Philosophical Manuscript of 1844, translated by Martin
Milligan, Prometheus, 1988, available at: http://www.amazon.com/PhilosophicManuscripts-Communist-Manifesto-Philosophy/dp/087975446X; See also: Drahos, Peter, 1996,
at 97-103.
1654 Turner, J., 1986, The Structure of Sociology Theory, Chicago, ILL: The Dosey Press, at 129-151, in
Zamroni, Pengantar Pengembangan Teori Sosial, Tiara Wacana, Yogya, 1992, at 30-31.
1655 See: Sabine, K.C., “Will Technology Protected by Intellectual Property Guarantee A New Age of
Enlightenment?”, Paper presented at the Interdisciplinary Conference on The Impact of
Technological Change on the Creation, Dissemination and Protection of Intellectual Property, The
Ohio State University, College of Law, Columbus, Ohio, March, 8 - 10, 2001, at 21; See also: Singer,
Mladen, “International Commercial Arbitration and Intellectual Property and Technology Transfer
Disputes”, in http://themis.wustl.edu/ibll/Contract/W23Sin.htm, at 16 of 17.
1656 Technology requires large investments in expensive and risky research and development. In a
consultation with Professor Griffith in 2001, he warned that those risks might also relate to
environmental hazards and sovereignty aspects. See also: McKeough, and Stewart, 1997.
1657 Schlicher, John W., 1996, Licensing Intellectual Property: Legal, Business and Market Dynamics, John
Wiley & Sons, Inc., at 9.
1652
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rights; retained rights for the government and research; payments, such as
royalties and sub-license royalties, annual and milestone fees, patent
administration and enforcement.1658 The contractual disputes are usually the result
of a different appreciation and interpretation of the needs or interests of the
contracting parties. As already indicated, the differences are frequently caused by
substantive, structural and cultural problems. While, the legal risks related to
patent infringement which is more technical matters.1659
Some data show the increased number of licensing disputes in the
technology transfer process.1660 Those disputes relate to potential legal risks that
usually stem from patent status or patent infringements. Technically, the risks of
patent infringement can be seen from two side-interests: (i) those of the patent
owner, the licensor or the exclusive licensee; and (ii) those of the State, society and
the non-exclusive licensee. From the side of the patent owner or the licensor’s
interests, the infringement risk is regulated by patent legislation,1661 whereas from
the side of the State and society’s interest, the infringement risk is regulated and
controlled not only by patent legislation, but also by the Indonesian Antimonopoly
Act, consumer protection law, and contract law. Principally, those acts can be used
to control patent abuse or patent misuse, and to provide consumer protection.
Unfortunately, due to some common weaknesses,1662 such as abstract provisions
and incompleteness, and partiality in the legislation, these acts fail to create legal
certainty in protecting public interests. For example, in Indonesia, the weaknesses
derive from limited legal frameworks and supporting facilities for enforcing the
patent. The main acts and other implementation regulations are still incomplete
and partial. This problem is exacerbated by the lack of qualified human resources,
either legal officials or businesspersons, in understanding IP rights. Therefore, it is
not surprising that the legal risks may give rise to financial risks,1663 and regulatory

See: David N. Allen, 2007, Overview of Risk Management in University Technology Transfer,
University of Colorado, September 2007
1659 See: 4.3.3.1. Problems and Risks of Technology Transfer; See: Notes 1646, 1647, and 1648.
1660 Craig, Park and Paulson, quoted by Singer, provide a detailed example: in 1982, 8.6 per cent of all
cases arbitrated before the ICC were licensing cases; in 1985, 13 per cent, and 1988, 17 per cent.
Then, in the three-year period from 1990 to 1992, 108 out of 787 (13.72 per cent) new cases, the
majority involving dipute questions relating to licensing agreements and know-how (in 107 cases).
See: Y.Derains: ”L’experience de la Cour d’arbitrage de la Chambre de Commerce Internationale en
matiere de propriete intellectuelle”; Quoted by Lew, J.D.M., “The Arbitration of Intellectual
Property Disputes”, Wordlwide Forum on The Arbitration of Intellectual Property Disputes, at 107-108;
in Singer, Mladen, “International Commercial Arbitration and Intellectual Property and
Technology Transfer Disputes”, in http://themis.wustl.edu/ibll/Contract/W23Sin.htm, at 15 of
17.
1661 A patent is infringed if a person exercises any of the patentee's exclusive rights. IPA 2001 places
the patentee's exclusive right as the main issue in discussing infringement. The Act provides an
exclusive right for the inventor to exploit his or her invention and to authorise others to exploit the
invention during the term of the patent. See: IPA 2001, Art. 17 (1); This same regulation can be
found in other countries’ patent legislation, for example, the Australian Patent Act 1990, s.13 (1).
1662 In this respect, the main Acts and other implementation regulations are still incomplete and
partial. See: Note 917.
1663 Some elements of the financial risks may cover patent infringement litigation, incomplete
payment by the licensee, timely and accurate office processing, the form of equity and liquidation
terms, payment for all inventors, funds to support litigation. See: David N. Allen, 2007, Ibid.
1658
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risks1664 are frequently caused by the regulatory problems and the weaknesses of
legal enforcement.
In order to avoid those legal risks inherent in technology transfer as well as
to provide protection for the public intrest, it is necessary for Indonesia to
comprehensively review and reform some of the related legislation, such as the
Patent Act, the Anti-Monopoly Act and the Consumer Protection Act. This is
important to provide a reasonably clear legal framework for technology transfer.
In this case, it is relevant for Indonesia to consider some precedents concerning the
handling of patent abuse, which have been developed in other countries’ legal
systems.
4.3.3.1.2. Non-Legal Risks: Technical and Humanistic Issues
A non-legal risk in technology transfer refers to risks stemming from a
human failure or his incapability to adapt and develop the technology. It is caused
by the disparity of technical, social and economic or even political capabilities and
interests between supplier and recipient countries.1665 In a licence agreement, both
parties usually try to protect themselves against any mistakes or circumstances,
which could cause difficulties to others or the public interest.1666 Therefore, it is
important to create appropriate provisions to determine which party will bear any
risk related to certain circumstances in the process of technology transfer. In this
case, the role of the State, i.e. the policy maker, and international institutions for
scientific and technological research and development or non-profit-oriented
institutions is required not only to regulate and minimise non-legal risks but also
to protect public interests and fundamental rights.1667
4.3.3.2. Managing, Controlling and Developing Contracts
Patent legislation normally contains control instruments in order to meet
reasonable public interest requirements.1668 The IPA 2001 and the ICA 2002 have
introduced a certain number of measures to control the licence agreement, such as
patent revocation and the compulsory licence. In addition, the control measures
are based on the national interest,1669 such as the implementation of a patent by the
Allen identified some elements of regulatory risks such as a conflict of interests, a conflict of
regulations between departments; export control laws, open records laws, animal experimentation,
human clinical trials. Even though those regulatory risk elements were identified by Allen from the
technology transfer cases at universities, those elements are quite representative for describing the
risk elements of technology transfer in general. See: David N. Allen, 2007, Ibid.
1665 For example, in biotechnology, the possibility of harm to the public or environment resulting from
escaped organisms or faulty products presents a real potential injury or harm. This can be the result
of the inability of the licensee to control the licensed technology, or due to the different
environmental characteristics between the licensor’s country and that of the licensee. See:
McKeough, J., and Stewart, A., 1997, Intellectual Property in Australia, 2nded, Butterworths, at 506.
1666 Ibid.
1667 This role will be elaborated upon in section 5.3.2. of this dissertation that describes the
implementation of an ideal and appropriate legal framework in the post-granting stage.
1668 IPA 2001, arts. 7, 8, 17(3), 18. Australia does not regulate them explicitly. However, Australia has,
beside the Australian Patent Act 1990, Trade Practice Act (TPA 1974) to prohibit certain restrictive
trade practices, as well as imposing positive obligations in order to prevent the use of rights in a
way that is contrary to the public benefit.
1669 In Indonesia, the national interest in terms of economic development is repeatedly mentioned in
the preamble to the Patent Act 2001 as the motive for its introduction and it is expressed in a
1664
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government1670, and a compulsory licence,1671 national defence,1672 the social
function1673 and public interest principles,1674 particularly in the fields of food,
health, and education.1675 Furthermore, in order to have effect against third
parties and to provide effective control over licence contracts, the IPA 2001 and the
ICA 2002 require any licence agreement to be registered at the relevant branches
of the DGIP.1676
Indeed, the government can control licence agreements from the pregranting stage, i.e. the registration stage. In this respect, the government, e.g.
the Capital Investment Coordinating Board (BKPM) or the Directorate
General of Intellectual Property (DGIP) has authority to refuse any registration of a
license agreement that contains black clauses. Unfortunately, even though BKPM
number of different provisions throughout the Act. For example, Patent Act, Art. 8 allows the
President to postpone the granting of a patent for 5 years by Presidential Decree. According to the
elucidation in the provision, by considering an important need for the population and for
accelerating the implementation of development programmes in certain fields, the President can
use this discretion. See: Text of the explanation in Wantjik Saleh, Undang-undang Hak Cipta, Paten
dan Merek - Serta Peraturan Pelaksanaannya, Ghalia Indonesia, Jakarta, 1994, at 292, in Christoph
Antons. Another example, article 18, obliges the patent holder to implement his or her patent on
Indonesian territory. This article is aimed at inviting the patent holder to participate in national
development. In this case, Indonesians may enjoy the obtained technology and the flows of foreign
investment into Indonesia through the implementation of the patent, because the provision obliges
the patent holder to provide and build facilities to implement his patent. This explanation is
derived from a hearing between the Government and the Unity Fraction of the Development Party
(PPP) when discussing the obligation of patent holders to implement their patent on Indonesia
territory. See: Mahendra, Oka, 1991, Note 187, at 132.
1670 Implementing a patent by the government will be based on defence and security considerations.
In this case, the government may undertake the working of a patent. Then, the decision on the
patents implementation is made by the President after consultation with the Minister of Defence
and will be implemented by Presidential Decree. See: IPA 2001, Art. 98 (1 and 2).
1671 IPA 2001, Arts. 74-87.
1672 National defence and security considerations will be probably interpreted so as to include internal
security and order. In this respect, the IPA 2001 merely regulates the formal procedure for the
government to use the patent. For example: for using a patent, the government shall notify the
patent holder in writing and shall State: (i) the name and number of the relevant patent; (ii) the
reasons for its use; (iii) the period of use; (iv) other related significant matters. (See: IPA 2001,
Art.101(1)). The patent owner has to be paid "fair compensation" (Art.101(2)) and be released
from the payment of annual fees and will receive compensation but no licence fees. (See: Art.100(3),
IPA 2001). The decision of the government to undertake the working of the patent is final and
cannot be appealed. See: IPA 2001, Art.102(1).
1673 The national interest and social function in patent law are derived from the concept of harmony
and balance between rights and obligation. It means that the social function must ensure personal
rights, but if it involves public or national interests, these public or national interests must be
considered first while still respecting personal rights. See: Mahendra, O., 1991, Note 187, at 23.
1674 See: IPA 2001, arts. 7, 17. See again: Notes 1622-1627.
1675 In addition, patented products and processes may be used for the purposes of research and
education so long as that use does not otherwise harm the normal interest of the patent holder. See:
IPA 2001, Art. 16 (3).
1676 IPA 2001, Art. 72(2), and ICA 2002, Art 47. It could be stated that transactions subject to
approval would be null and void if the screening procedure is not followed. They only
become valid after registration, which follows the competent authority’s approval. This
registration is also necessary for the remittance of payments to the licensor and for the
deduction of such payments from the licensee's taxable income. See: Kardono, A.S. and
Johnson, D.R., "Indonesia", in: A. Gutterman and R. Brown (eds.), Intellectual Property
Laws of East Asia, Sweet & Maxwell Asia, Hong Kong-Singapore, 1997, at 178.
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and DGIP could assess the technology component of investment proposals,
they have made little use of this authority due to a lack of technical
expertise. In addition, they have no standard measurement criteria or legal
certainty to refuse or to accept a request for the registration of a licence agreement
that contains black clauses, unfair competition or any clauses that may damage the
Indonesian national economy.1677
Principally, the registration and approval of contractual licensing
conditions by a screening authority are important instruments for developing
countries to combat anti-competitive practices.1678 At the international level, this
effort has been acknowledged by article 40 of the TRIPs Agreement.1679 For that
reason, the government can use the registration requirements to scrutinize, to
control and to screen or to block any licensing agreement that may not only
damage the national economy and fair competition but also public interest and
fundamental rights. All intellectual property legislation provide a fairly wide
discretion to the relevant branches of the DGIP to decide whether a licensing
agreement contains provisions which may be directly or indirectly harmful to the
Indonesian economy, or impede the capability of the Indonesian people to master
technology, in which case the application has to be rejected.1680
Unfortunately, to date, Indonesia has no completed and detailed regulation
concerning the registration procedure for licensing agreements.1681 Antons notes
the government experience that took a long time to issue these implementing

Unfortunately, the regulations on the registration of license agreements fail to elaborate and explain
the clauses that can be categorised as detrimental clauses for the Indonesian economy. Indeed, the
determination of clauses that may damage the Indonesian national economy can be assessed
according to aspects of monetary, fiscal, and general trading. Additionally, it is necessary to have a
guidelines on white, grey, and black clauses in order to provide legal certainty for the DGIP, licensor
and licensee in formulating the substance of their licence agreements and to protect the public
interest and fundamental human rights.
1678 See: H_ Hill, Indonesia's Industrial Transformation, (Institute of Southeast Asian Studies/Allen &
Unwin, Singapore/St. Leonards 1997), at 57, 66-67.
1679 This article acknowledges some licensing practices or conditions pertaining to intellectual
property which restrain competition and may have adverse effects on trade as well as impeding
the transfer and dissemination of technology, such as exclusive grant-back conditions, conditions
preventing challenges to validity, and coercive package licensing. See: The TRIPs Agreement, Art
40 (1 and 2); See also: Blakeney, M., Trade Related Aspects of Intellectual Property Rights: A Concise
Guide to the TRIPs Agreement, Sweet & Maxwell, London, 1996, at 113-18.
1680 See: IPA 2001, Art 71; See also: ICA 2002, Art.47; Indonesian Trademark Act, Art.47; Indonesian
Trade Secrets Act, Art 9; Indonesian Layout of Integrated Circuits Act, Art.28; Indonesian
Designs Act, Art.36.
1681 This is typical for of much of the Indonesian legislation, where the government has
decided not to specify the details in the intellectual property legislation itself, but in
government regulations to which the different provisions refer. In patent law, for example, the
IPA 2001 regulates only the formal requirements in the registration of a licensing agreement, not the
substantive requirements for a valid licensing agreement. For example, a licensing agreement in
respect of a patent shall have no effect on any third party unless it is registered at the Directorate
General of Patents and recorded in the General Register of Patents (IPA 2001, Art. 72(2)) and the
relevant fees a paid. (IPA 2001, Art. 72(1). Obviously, this provision does not provide legal certainty
concerning a valid licence agreement. This is visualised by Art.73 of the Act which suggests the
need for Government Regulation to further regulate the registration and recording of a licensing
agreement. See:IPA 2001, Art.73.
1677
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provisions, 1682 even to date the implementing regulation has never been
issued.1683 In addition, the provisions relating to the licence agreement, if any,
tend to regulate technical or procedural aspects, not the substantive issues relating
to the public interest and fundamental rights. Therefore, while it remains
difficult not to give a certain amount of discretion to the registering
authority, carefully drafted guidelines are still important1684 because a failure
to register an exclusive licence may in theory lead to another person obtaining
superior rights.1685 Faced with the above argument, the Indonesian government
should explicitly and appropriately prepare and regulate screening and
registration issues in order to guarantee that the transferred technology does
not only harm the national economy, but also public interests and
fundamental rights.
4.4. Evaluation
The poor regulation of technology transfer in Indonesia1686 has given rise to
legal uncertainty and has failed not only to create an atmosphere which is
conducive to technology, industry and economic development, but also to protect
public interests and fundamental rights. In responding to this problem, the
For example, the implementing provisions for the registration of copyrights are only now
being drafted almost two decades after the Copyright Act came into force. None of the
government regulations concerning the registration and assessment of licences is currently
on the list of draft regulations and draft laws in preparation. See: Christoph Antons, 2002,
‘Technology Transfer in Indonesia’, in Heath, Christopher, and Liu, Kung-Chung, Legal Rules
of Technology Transfer in Asia, Max Planck Series on Intellectual Property Law, Kluwer Law
International, The Hague, London, New York, 2002, at 243.
1683 It is peculiar that on the one hand, the licence registration and approval mechanisms introduced
by the legislature provide the authorities with a broad discretionary power to decide whether a
licensing agreement is harmful to the Indonesian economy or impedes the capability of Indonesians
to handle technology. On the other hand, however, crucial guidelines for the administration, to
which the provisions refer, have not been introduced. In the absence of such regulations, it is
unlikely that a registering authority will proceed.
1684 This is true for almost the entire list of practices identified by UNCTAD and by the draft
Transfer of Technology Code as being potentially anti-competitive. See: Blakeney, M., Trade
Related Aspects of Intellectual Property Rights: A Concise Guide to the TRIPs Agreement, Sweet &
Maxwell, London, 1996, at 113-118
1685 Indeed, the basic mechanism provided by transfer of technology regulations is a screening
procedure in which a local administrative authority may control the terms of a licence and
know-how importation agreements. This procedure leads to the objection by the intervening
agency with regard to transactions which include restrictive business practices. In addition,
the agency controls royalties and other payments derived from the contracts and it is
generally given relatively broad powers to reject the approval applications for contracts
which it considers to be excessively burdensome for the national economy or for the licensee.
To a lesser extent, the screening authorities may also examine the technological aspects of the
transactions subject to their approval, to evaluate the economic effects of the transaction or to
strengthen the bargaining position of the licensee.
1686 See: Section 4.2.2. and 4.2.3. See also: Christoph Anton,”Indonesian Intellectual Property Law in
Context” in Veronica Taylor (ed.), Asian Laws Through Australian Eyes, Law Book Company, 1997,
405; Lubis, T.M., 1987, Notes 1367; Gambiro, Ita, Notes 1367; See: Hill, H. (1995), “Indonesia’s Great
Leap Forward? Technology Development and Policy Issues”, Bulletin of Indonesian Economic Studies,
Vol. 31(2), at 83-123. See also: Okamoto, Y. and Sjoholm, F., 2001, Technology Development in
Indonesia, The European Institute of Japanese Studies, Working Paper No. 124, May 2001, in
http://web.hhs.se/eijswp/124.PDF; See also: Notes, 1396, 1397.
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government needs a comprehensive and integrated legal system. The strong legal
framework should be able to integrate any interests in order to guarantee fair
transactions for related contractual parties and other parties who will be affected
by the contract. Therefore, Indonesia should not only devote attention to formal
legal aspects, but also to non-legal aspects, such as cultural, social, political,
economic and humanistic aspects. This can manifest itself in integrated and
planned law reform.
For that reason, the Government may reform the copyright and patent
system and other related legislation by referring to any relevant socio-economic
context. Thus, it is wise to formulate the copyright and patent provisions by
considering local values.1687 It is relevant to formulate certain provisions to protect
the national interest and maintain a balanced position between contractual parties
in the transfer of technology.1688 Then, at the structural level, the law reform can be
directed towards promulgating the provisions so as to develop skilled professional
staff and a users’ society1689 in the industrial and commercial world. In this case,
the ICA 2002, the IPA 2001 and other related legislation could be empowered to
stimulate improvements to the quality of human resources in Indonesia.1690
Finally, the improvement at the substantive and the structural level should be
followed at the cultural level.1691
See: Pugwash’s points on the Code of Conduct of Technology Transfer
For example, the provisions may be embodied in related legislation and the implementation
regulations, such as the Patent Act, the Antitrust Act, the Consumer Protection Act, Confidentiality
Obligations in Respect of Know-How, Contract Law, the Civil Code, and Investment Law.
Compare this to other countries, e.g. the UK, EC, US that have various pieces of legislation to
protect technology such as confidentiality obligations in respect of know-how, data exclusivity for
medical products, the Orphan Drug Status in the USA, Contractual rights, and trademarks. Those
regulations protect not only patented technology products, but also the market system of
technology consumer who use the technology. See: Anderson, Mark, 1996, Note 1551, at 153-154.
1689 An user society must be supported in accessing IT. This can be done by introducing rules which
promote the use of available technology. This is important not only to fulfil the needs of users
in industry and to increase the market's transparency, but also to improve the host country's
balance of payments and to encourage local research. Therefore, the patent office should acquire
the essential expertise and provide specialised patent services in order to meet such a need.
Otherwise, local industries would have no choise but to seek services from foreign sources.
Consequently, the industries would have to pay more for their request. In addition, there would
possibly be a delay in obtaining the appropriate information which they want. Such a situation will
have negative implications for the competitiveness of local industry. See: Augustine, Tan Sri Datuk,
and Lee Yuk Chin, 1997, "Utilisation of Intellectual Property Rights Information, paper addressed
in APEC Intellectual Property Rights Business Conference, Osaka, Japan, 28 - 30 October 1997, in
Japan Institute of Invention and Innovation, (ed.) 1997, Intellectual Property Rights and Their
Development in the APEC Region, at 70-71; Doremus, Paul N., ‘The Externalization of Domestic
Regulation: Intellectual Property Rights Reform in a Global Era’, GLSJ Vo;.3 No.2,
http://www.law.indiana.edu/glsj/vol13/no2/doremus.html, at 7 of 22; Japanese Patent Office
(JPO), 1998, Utilization of Patent Information in Advanced Information/Communication Society; See also:
JPO, 1998, The Roles of Bodies Supporting The Development of Industrial Property System, JPO, APEC,
JIII, Tokyo, Japan.
1690 In this case, the substance –the provisions or legal norms- of the Patent Act could be tailored
towards the desired purpose. This is because there is no attitude or behaviour in society which is
not controlled by the law.
1691 The development of legal culture is aimed at improving the legal awareness of society so as to
support the implementation of legislation. This can be implemented through an educational
approach.
1687
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In formulating the national policy to accelerate the transfer of technology,
the government should consider the question of mutual benefit and the
desirability of maintaining a balance between contractual parties’ interests1692.
Therefore, the broadest policy objectives of the Indonesian government should be
directed towards the political will to preserve a climate in which transferors will
enthusiastically continue to participate in the transfer process. This is an essential
policy for compulsory national legislation in a host developing country, rather
than merely a format for guidelines for the transfer of technology.1693
Considering the above description, in developing a national policy for the
transfer of technology, Indonesia may adopt some points from the Pugwash code
of conduct for technology transfer1694. The policy may include: (i) the preservation
of an environment which allows transferors to gain potential profit through
technology transfer; (ii) the improvement of the bargaining position of national
enterprises by defining reasonable external restraints to be placed on the
transferor; and (iii) retaining sufficient flexibility for both the transferor and the
licensee to permit negotiations in any given situation based on an acceptable
consensus which is tailored to local needs.1695 In addition, it is relevant to consider
other developing countries’ experiences in regulating the transfer of technology,
such as China1696, the Andean Pact, and South American countries1697 as
The policy may be directed towards providing incentives which attract the owners of technology
to willingly engage and co-operate in the transfer, thereby at once protecting the national interest.
1693 The experiences of the members of the Andean Pact Group under its common regime of
Treatment of Foreign Capital and of Trademarks, Patents, Licences and Royalties are instructive.
Chile has in fact withdrawn from the Andean Group because of the severity of these restraints.
“Reversal of Policy: Latin America Opens the Door to Foreign Investment Again”, Business Week,
August, 9, 1976, at 34; The Wall Street Journal, November 1, 1976, at 1, col.3. Review of Legislative
and Administrative Systems for the Regulation of Technology Transfer Agreements, U.N. Doc.
ID/WG.206/2, at 17 (1975), in Finnegan, Marcus B., 1980, at 43.
1694 The Pugwash Code of Conduct for Technology Transfer was submitted to the report of the
Working Group for Technology Transfer at the Pugwash Conference held in Geneva, Switzerland,
April 1974. It attempts to define clauses and practices which should be prohibited and guarantees
which should be made to ensure equity in the transfer of technology to the developing countries.
See: Finnegan, Marcus B., 1980, at 43-44.
1695 See: Finnegan, Marcus B., 1980, at 45.
1696 The Chinese policy in regulating the transfer of technology emphasises “advanced and
appropriate technology”. The criterion of advanced and appropriate technology covers (i)
developing and producing new products; (ii) increasing the quality and performance of products,
lower production costs and conserving energy and materials; (iii) furthering the full utilisation of
China’s natural resources; (iv) expanding product exports and increasing foreign exchange
revenue; (v) furthering environmental protection; (vi) furthering safety in production; (vii)
furthering the improvement of management and administration; and (viii) increasing the level of
science and technology. See: Chinese Joint Venture Law of 1979, Art,5, in Goossen, Richard J., 1987,
Technology Transfer in the People’s Republic of China: Law and Practice, Martinus Nijhoff, at 46.
1697 Cabanellas identified ten principal objectives of technology transfer statutes (Andean Pact and
South American Countries): (i) to increase the bargaining power of local purchasers of technology;
(ii) to increase the information available tolocal parties as to possible sources of technology; (iii) to
improve the quality and local assimilation of transferred technology; (iv) to protect local innovation
and technology; (v) to improve the balance of payments; (vi) to control foreign exchange
operations; (vii) to prevent tax avoidance; (viii) to limit industrial property protection; (ix) to
control the nature of imported technology; and (x) to regulate foreign investments. See: G.
Cabanellas, 1984, Antitrust and Direct Regulation of International Transfer of Technology Transaction: A
Comparisson and Evaluation, Verlag Chemie, at 30-46, in Blakeney, 1987, at 165.
1692
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comparative materials in formulating and developing an appropriate technology
regime in Indonesia.
At the practical level, regarding the implementation of the TRIPs
Agreement, the TRIPs-Plus, the TRIPs-extra, the TRIPs-Restrictive, and ACTA, the
Indonesian government must re-scrutinize and re-examine all provisions that may
damage the public interest and fundamental human rights.1698 As a preventive
step, the Indonesian government needs prudently to reconsider the
implementation of those Agreements because Indonesia is not yet ready to bear
the legal, social, and economic impacts that those agreements would impose.
Ideally, Indonesia can maximize its autonomy in adopting the IP policies that are
relevant and suitable with its level of economic and technological development.
The key challenge for Indonesia is to explore the options that maximize the
benefits provided by the IPR regime, while, at the same time, minimizing the harm
generated by an extension of such rights. In short, Indonesia will be placed in a
perilous situation if it tries to comply with the obligations imposed by the TRIPs
Agreement, the TRIPs-Plus, TRIPs-Extra, TRIPs-Restrictive provisions, and ACTA.
For that reason, I see an urgent need for an appropriate legal framework in
optimizing the utilization of intellectual products for the greatest benefit for the
greatest number of people.***

In this respect, Indonesia, for example, may refuse any provisions that undermine its people’s
access to medicine. The Indonesian government could find legal technical assistance in using the
flexibilities provided in the TRIPs Agreement. In addition, the Indonesian government may also
support the implementation of the Doha Declaration on the TRIPs Agreement and Public Health to
eliminate the negative implications of the TRIPs. Thus, the Indonesian government will provide
room for humanistic IP policies that promote social goals, such as the protection of public health
and the preservation of access to essential medicines for the Indonesian people.
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CHAPTER V. OPTIMISING THE UTILIZATION OF
INTELLECTUAL PRODUCTS FOR ESSENTIAL LIFE UNDER THE
INDONESIAN INTELLECTUAL PROPERTY LAW REGIME
5.1. Introduction
This chapter proclaims that some internal norms of the Indonesian IP
regime, such as compulsory licences, parallel imports, fair use, governmental use
and patent revocations, which are assumed to be appropriate instruments to
protect public interest have failed to work effectively. This is because Indonesia
has no appropriate legal framework to integrate private and public interests based
on the principles of equity, justice, unity and sustainability. Consequently,
corporations that have strong and various interests have frequently obstructed
other parties or the state in using those instruments to access and develop their
intellectual products.
At the normative level, it is the fact that the Indonesian IP legislation has no
substantial norms to regulate and protect fundamental rights. Many IP
exploitations through the transfer of technology contracts in the form of licence
agreements are determined by the contractual parties’ interests without
considering the fundamental rights of the people. Consequently, these national
companies have not only failed to strengthen and improve their capacities or
capabilities in absorbing and developing the transfer of technology but they have
also failed to function as agents to protect public interests and fundamental rights.
In this case, many national licensees have merely served as brokers or subsidiary
companies of the licensor (multinational corporations) that accumulates capital
interests.
In scrutinising the above facts, the Indonesian government needs to
reevaluate, remanage and rereform its IP laws based on a fundamental holistic
approach, not on an in situ or partial approach. This holistic approach should
cover: (i) substantive or conceptual, i.e. philosophical and theoretical aspects; (ii)
structural, i.e. policy and institutional aspects; and (iii) technical and practical
issues of the appropriate legal framework in Indonesia. To visualise the ideas, this
chapter will elaborate the legal efforts which have to be made, either at the pregrant1699 or post-grant level,1700 in order to establish the appropriate legal
framework for improving Indonesian capabilities to optimise information and
technology for the greatest benefit for the greatest number of people.
5.2. Embodying the Public Interest, the Social Function and the National
Interest
Normatively, the effort to manifest the greatest benefit for the greatest
number of people cannot be separated from the public interest, the social function
The pre-grant level refers to conditional stage where an invention or innovation has not yet been
granted or exploited. At this level, this dissertation will elaborate the rationale of an alternative
legal framework for optimising the utilization of intellectual products at the conceptual and
technical level.
1700 The post-grant level refers to the conditional stage where an invention or innovation has been
granted or exploited. At this level, this dissertation will propose and visualise some methods and
steps to implement the pre-granted legal framework at the policy, conceptual and technical level.
1699

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

343

and the protection of fundamental rights. In an intellectual property context, the
efforts of the Indonesian government in embodying the public interest, the social
function and the national interest can be seen in several articles in the ICA 2002
and IPA 2001. Those principles are derived from the political commitment of the
Indonesian government to ascertain a balance or harmonisation between rights
and obligations. It means that the social function must recognise personal rights,
but when it is faced with the public or national interest, so the public or national
interest1701 shall be considered with respect to personal rights. Substantively, the
IPA 2001 and ICA 2002 contain the concept of the social function, the public
interest and the national interest, which is used to restrict the implementation or
exploitation of patents and copyright. For example, in patent law, the restriction
refers to some provisions concerning the implementation of patents in
Indonesia,1702 compulsory licences,1703 parallel imports,1704 fair use,1705
governmental use,1706 and patent revocations,1707 whereas in copyright law, in
order to protect the public interest, the social function and the national interests, 1708
The concept of national interest relating to the implementation of a patent is formulated based on
the principle of a balance between rights and obligation. This explanation is derived from a hearing
between the Government and the Fraction of Unity of the Development Party (PPP) when
interpreting the obligation of a patent holder to implement the patent on Indonesia territory. See:
Mahendra, O., 1991, Note 187, at 23, 132.
1702 IPA 2001, Article 18 required patent holders to exploit or work their patents in Indonesia. This
provision was intended to prevent multinational companies obtaining many patents with no
intention to produce domestically. Many MNCs took the majority of patents in developing
countries in order to protect their export markets. Patent had been used by many multinational
companies as means to prevent others from making or selling their products on the market and
blocking competitive production. In 1974, for example, more than 70% of patent registrations in 50
developing countries came from industrialised countries and up to 95% were used to protect their
markets in the developing countries. See: Antons, Christoph, “Intellectual Property Law in ASEAN
Countries: A Survey” (1991) 13 EIPR at 79; See also: Brenner-Beck, Dru, “Do As I Say, Not As I Did”
(1992) 11 UCLA Pacific Basin Law Journal at 98; Gutterman, Alan S., “The North-South Debate
Regarding the Protection of Intellectual Property Rights”(1993) 28 Wake Forest Law Review at 123;
Nguyen, C. H., “A Unitary ASEAN Patent Law in the Aftermath of TRIPs” (1999) 8 Pacific Rim Law
& Policy Journal, at 480.
1703 IPA 2001, Arts. 74-86.
1704 IPA 2001, Arts. 16.
1705 ICA 2002, Arts. 15, 16 and 17.
1706 Art. 98(1) allows the government to undertake the working of a patent. Normally, governmental
use will be applied based on considerations of defence and the security of the State. Therefore, the
decision on the patents implementation is made by the President after consultation with the
Minister of Defence and will be implemented by a Presidential Decree. See: Art. 98 (2), IPA 2001.
1707 IPA 2001, Arts 88-93.
1708 The national interest in terms of economic development is repeatedly mentioned in the preamble
to the Patent Act as the motive for its introduction and it is expressed in a number of different
provisions throughout the Act. The concept is embodied in article 18 of the Indonesian Patent Act
which obliges patent holders to implement their patents on Indonesian territory. This article is
aimed at inviting and ensuring that the patent holder participates in national development. In this
case, Indonesians may enjoy the obtained technology, the flows of foreign investment to Indonesia
through the implementation of patents, because the provision obliges the patent holder to provide
and build facilities to implement his patent. See: Mahendra, O., 1989, Note 187, at 132. For practical
information on this issue, see the licensing agreement between Cyber Access Communications and
Indonesia (2004), which obliged Cyber to build the system within three years. See: The Economist
Intelegence Unit, 2005, ‘Indonesia: Licensing and Intellectual Property’, EIU Views Wire, New
York, Feb 17, 2005, ProQuest document: 802847051.
1701
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the ICA 2002 imposes limitations on the exercise of copyright in the interest
of freedom of information, the administration of justice, or for educational
and scientific purposes. 1709
Regrettably, in practice, those provisions did not work properly.1710 This is
not only due to the absence of an implementation regulation, but also to gigantic
corporations’ manoeuvres. In this case, many gigantic corporations applied certain
strategies that may block those provisions. For example, through the protection of
know-how, corporations may annul or invalidate compulsory licences,
governmental use, and fair use provisions. Other strategies, such as blocking,
fencing, blanketing and so forth have been applied to block others from accessing
essential intellectual products that contain highly fundamental rights aspects, such
as inventions in the food, health and education sectors.
5.2.1. Compulsory Licences
Compulsory licences have long been recognized as the most important tool
for addressing the adverse effects of granting patents on public welfare.1711 The
relationship between patent law and public interest, including the right of access
to food, health and education, has been formally recognized in the TRIPS
Agreement.1712 Even though the TRIPs Agreement does not mention the term
'compulsory licence' in its text, articles 8 and 31 are understood to allow for
compulsory licensing.1713 In detail, the TRIPs Agreement offers WTO members
Those limitations consider that governmental material such as legislation or court decisions are
within the public domain and allow: (i) the quotation of works for education, research or scientific
writings; (ii) the use of works in court proceedings, for speeches or lecturers for educational or
scientific purposes; (iii) copying for libraries, scientific institutions and centres for documentation
and personal backup copies of computer programs. See: ICA 2002, Arts.13-18.
1710 Some legal scholars have assumed that those provisions are primarily aimed at maintaining the
balance between complying with the demands of Western countries and fulfilling the needs of the
Indonesian communal society for information and technological products. Ideally, like other
developing countries, the Indonesian government may not only use those guardian provisions as
legal instruments to minimise the problems of employing a Western-style patent system, but also to
protect the public interest and fundamental human rights. The term guardian provisions refers to
the function of those provisions in protecting national interests, the social function and the public
interest, such as compulsory licences, governmental use, a patent working requirement and the
exclusion of large areas of subject-matter from patent protection such as pharmaceuticals,
agricultural products, plant and animal varieties and biotechnology. See: Antons, Christoph,
“Indonesian Intellectual Property Law in Context” in Taylor, Veronica (ed.), Asian Laws through
Australian Eyes, LBC Information Services, Sydney, 1997, at 423; See also: Brenner-Beck, Dru, “Do As
I Say, Not As I Did” (1992) 11 UCLA Pacific Basin Law Journal 84, at 101.
1711 Abbott, F.M., 2002, ‘Compulsory Licensing for Public Health Needs: The TRIPs Agenda at the
WTO after the Doha Declaration on Public Health’, Quaker United Nations Office, Occasional
Paper No.9, available at http://www.geneva.quno.info/mainJsearch_publication.php?loop=O# (last
visited December 26, 2005); See also: Carlos Correa, Integrating Public Health Concerns into Patent
Legislation
in
Developing
Countries,
available
at:
http://www.southcentre.org/publications/publichealth/publichealth.pdf, at 93-94.
1712 TRIPs clearly stipulates in article 8 (1) that Members may, in formulating or amending their laws
and regulations, adopt measures necessary to protect public health and nutrition, and to promote
the public interest in sectors of vital importance to their socio-economic and technological
development, provided that such measures are consistent with the provisions of the Agreement.
1713 Compulsory licensing allows a third party to exploit a patent. This can be seen in Art.31 TRIPs
Agreement, that addresses the use of patented subject-matter without the authorization of the
rights holder, e.g. through compulsory licences.
1709
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three broad forms of discretion concerning the implementation of compulsory
licensing.1714 Thus, the compulsory licence is an important legal measure, provided
by the TRIPs Agreement, which is featured in all IP systems, to safeguard public
interest,1715 for example, in the food sector to improve national capacity in
defending food safety; in the health sector to improve access to affordable
medicines;1716 and in education sector to improve the national capacity to provide
educational materials.
Developing countries, in particular, have a compelling need to use
compulsory licensing to improve access to medicines, vaccines, and other public
health-related inventions.1717 However, even though article 31 of the TRIPs
Agreement allows member states to grant compulsory licences and lays down
some reasons as to why the member states should grant compulsory licences, in
addition to developing countries’ internal problems,1718 which tend to accumulate
with the strict procedural requirements contained in the TRIPs Agreement,1719
Those forms of discretion are explicitly based on Art. 31 (b) TRIPs that mentions: national
emergency, anti-competitive practices, public non-commercial use and dependent patents.
Further grounds can be found in Art. 8(1), which allows members to adopt measures necessary to
protect public health and nutrition, and to promote the public interest in sectors of vital importance
to their socio-economic and technological development. Furthermore, article 8(2) permits members
to take necessary measures to prevent the abuse of IPR by right holders and practices that
unreasonably restrain trade or adversely affect the international transfer of technology. Therefore,
the implementation of article 31 of the TRIPs agreement has to be read in conjunction with Arts. 7,
8 and 40, which provide the rationale for restricting intellectual property rights under the
agreement. See: M. Blakeney, 1996, at 42-43, 92.
1715 This licence is used to balance the rights of patent holders and the broader public interest. It refers
to non-voluntary licences issued by a state which authorises the third party to produce cheap
generic versions of patented products, subject to the condition that the licensee pays reasonable
compensation to the patent holder. See: Art.31(b) of the TRIPs Agreement.
1716 The WHO has suggested the use of this licence to ensure that the price of drugs is in harmony
with local purchasing power and to avoid ‘abuse of patent rights and a national emergency’.
Various experiences on the use of compulsory licences in many countries such as the US, Canada,
and Brazil have shown that such a licence helps to reduce the price of medicines and is indeed an
effective approach to restrict the abuse practices of patent holders. See: Oxfam 2004; Correa, 2000b.
1717 This compulsory licensing mechanism is allowed for public health reasons so as to limit the
exceptions to the exclusive rights conferred by a patent in the interest of public health. See: TRIPs
Agreement, Arts. 8(1), 30, 31. Furthermore, reference can be made to the Doha Ministerial
Declaration of 14 November 2001, which explicitly stipulates that TRIPs can be implemented and
interpreted in a manner which is supportive of public health by promoting both access to existing
medicines and research and development concerning new medicines. See: Ministerial declaration,
adopted on 14 November 2001 (WT/MIN(01)/DEC/2), more in particular Point 17, available
at http://www.wto.org/english/thewto_e/minist_e/mindecl_e.htm, Retrieved on 8
September 2006. See also: Declaration on the TRIPs Agreement and public health adopted on
14 November 2001 (WT/MIN(01)DEC/2), more in particular Point 5 (b) (available at
http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_trips_e.htm, Retrieved
on: 8 September 2006).
1718 For example, the Indonesian provisions do not make specific reference to the purpose for which
the compulsory licence is granted, as required in Art. 31 c) TRIPs Agreement, although IPA 2001,
Art. 79 (c) requires the Directorate General to provide "proof, including convincing explanations
and clarifications, which become the basis for granting the compulsory licence", and Art. 86(2) of
the IPA 2001 also confirms this by clarifying that a compulsory licence transferred on the ground
of inheritance, "is still bound by the conditions of its grant".
1719 A number of procedural requirements that should be considered are the following: (i) cases have
to be judged on their individual merits; (ii) there should be an effort to negotiate a voluntary licence
1714
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some developed countries have introduced a bilateral mechanism that tends to
limit the right of countries to use this approach.1720
According to one view, the conditions determined by Article 31 are not
significant requirements to guarantee the successful and efficient implementation
of a compulsory licensing regime. Abbot maintains that until 2002, no developing
country made use of compulsory licensing as a tool to address public health
issues.1721 This is not only the result of a number of economic and political reasons,
but also legal impediments, including procedural issues.1722 The economic obstacle
on reasonable commercial terms prior to authorizing third party use (Art.31(b)); (iii) the
government must provide for adequate remuneration (Art.31(h)); and (iv) use shall be authorized
predominantly for the supply of the domestic market (Art.31(f)); (v) the scope and duration of the
licence is limited to the purpose for which it was authorized; (vi) licences must be terminated if and
when the circumstances which led to it have ceased. See: Sanders, A.K., 2005, ‘Development
Agenda’, Note 517, at 12; See also: Cameron Hutchinson, ‘Does TRIPS Facilitate or Impede Climate
Change Technology Transfer into Developing Countries?’, University of Ottawa Law & Technology
Journal, (UOLTJ), Vol. 3, 2006, at 535.
1720 For example, the US-Singapore BFTA laid down a stricter parameter and a new higher standard
of compensation for using compulsory licences (see: the US-Singapore BFTA , Chapter 16, Section 6
(b) (ii)), and parties cannot require the transfer of test data or know-how in relation to production
under a compulsory licence. This condition consequently affects the ability of many countries to
promote access to medicines. According to Kuanpoth, the proposed BFTA between Thailand and
the US would result in limited access not only to Thai people, but also to people in neighbouring
countries, such as Vietnam, Myanmar and Cambodia. Kuanpoth predicts that if the Thailand-US
BFTA is agreed, Thailand will not be able to issue a compulsory licence and export the compulsory
licensed medicines to those neighbouring countries that have no or (insufficient) capacity in
manufacturing or production. See: Kuanpoth, ‘Intellectual Property and Pharmacuticals: Thai
Perspecive’, Thailand Law Journal, 2008 (Fall), Issue 2, Vol.11, the same Article can be accessed at
Intellectual Property Quarterly, No.2, 2007, at 186-215; The Health Sector under the New Intellectual
Property
Regime,
available
at:
http://www.ipfordevelopment.org/
autopage/file/ThuFebruary2008-15-35-52-NewIP_rules_Harvard_review_31Oct06.pdf. Ideally, an
indicator for using a compulsory licence should not only be based on anti-competitive behaviour
(TRIPs Agreement, Art.31 (k, l)), public non-commercial use (TRIPs Agreement, Art.31 (b)); and
national emergencies (TRIPs Agreement, Art.31(b) but also the fulfilment of fundamental rights,
such as food, health and educational issues.
1721 Even though many developing countries have also defined a very comprehensive list of reasons
for granting such licences in their current revision of their patent laws, only a few have actually
been granted. See: Abbott, F.M., 2002, The TRIPs Agreement, Access to Medicines and the WTO Doha
Ministerial Conference 11 (2002), available at http://www.geneva.quno.info/pdf/OP7Abbot1.pdf.
Surprisingly, the largest number of compulsory licences that have been granted are in the
developed nation: Canada, under the 1969 legal amendment that authorised automatic licences for
pharmaceuticals, and the US, under antitrust laws. See also: Robert Weissman, A Long Strange
TRIPs: The Pharmaceutical Industry Drive to Harmonize Global Intellectual Property Rules, and the
Remaining WTO Alternatives Available to Third World Countries, 17 U.PA. J. INT.'L ECON. L. 1069,
1113 (1996).
1722 A number of conditions need to be satisfied before a country can legally grant a compulsory
licence. There must be an effort to obtain authorization from the right holder "within a reasonable
period of time" on "reasonable commercial terms.” (See: TRIPs Agreement, Art.31(b)). The article
further requires that the right holder shall be paid "adequate remuneration in the circumstances of
each case, taking into account the economic value of the authorization (TRIPs Agreement,
Art.31(h)). One of the most important restrictions is contained in Article 31(f): the use of a
commercial licence should be "predominantly for the supply of the domestic market." The term
"predominantly" in Article 31(f) implies that some exports under a compulsory licence from the
exporting nation could be allowed even if they are aimed at fulfilling fundamental rights. See also:
Sections 4.3.2.2.2. and 5.2., which discuss the protection of know-how or confidential information as
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is frequently sparked by corporations,1723 while the political problem is usually
derived from governmental interests. This can be seen from Brazil’s and South
Africa’s experiences when they tried to use this flexibility for the purpose of
supplying generic anti-retroviral AIDS drugs produced under (a threat of)
compulsory licences.1724 Those countries and major drugs companies, together
with industrialized nations, have found themselves on opposite sides of the fence.
This is the result of their interpretation regarding the flexibility that TRIPs offers
which differs from Western notions of fair licensing and local working terms. To
visualise these different interpretations, it is interesting to look at the WTO panel
on 1 February 2001.1725 In that panel, the United States questioned the
compatibility of Article 68 of Brazil’s Industrial Property Law 1996 with the TRIPS
Agreement. The US argued that the provision for granting compulsory licences in
the case of a patented invention was not used in domestic production (local
working requirement), was a protective industrial policy measure1726 and was
inconsistent with the provisions of the TRIPS Agreement, Articles 27 and 28, and
Article III of the GATT 1994.1727 In contrast, the Brazilians maintained that the
local working requirement provision was needed to combat the HIV/AIDS
epidemic and was entirely consistent with the TRIPS Agreement. Apparently, the

an instrument to annul or to block the compulsory licensing provision. See also: Sanders, A.K., 2005,
‘Development Agenda’, Note 517, at 12.
1723 Many corporations, i.e. pharmaceutical companies, considered this compulsory licence to amount
to trade distortion because it uses the patent against the will of the right holders and discourages
investment, research, and development. For example, the International Federation of
Pharmaceutical Manufacturers Association (IFPMA) has opposed the issuing of compulsory
licences. The IFPMA argued that: (a) pharmaceutical companies will reduce the incentive to
innovate because the compulsory licence measures are a disincentive for research; (b) generic drugs
manufactured under a compulsory licence in developing countries will be exported in parallel to
developed countries; (c) governments tend to use compulsory licensing measures as industrial
policy instead of using them as a pro-consumer tool; and so forth. See: IFPMA, TRIPs,
Pharmaceuticals and Developing Countries: Implications for Health Care Access, Drug Quality and Drug
Development (2002), available at http://www. ifpma.orgldocuments/NR86/TRIPS. pdf.; See also:
http://www.ifpma.org/Issues/issues_intell.aspx.
1724 See: Sanders, A.K., 2004, ‘Patents-Antitrust, Compulsory Licensing and Research Exceptions’, in
Heath/Kamperman Sanders (eds), Industrial Property in the Biomedical Age (Kluwer Law
International, 2003), 163-84, and Compulsory Licensing and Public Health, 11MJ4 (2004) 337-46.
1725 This panel was established to hear the case between the US and Brazil. See: See Brazil - Measures
Affecting Patent Protection - Request for Consultations by the United States, WT/DS199/1, Brazil Measures Affecting Patent Protection - Request for the Establishment of a Panel by the United
States, WT/DS199/3, and Brazil - Measures Affecting Patent Protection - Notification of Mutually
Agreed Solution, WT/DS199/4.
1726 This is because the local working provisions emphasized that a patent shall be subject to
compulsory licensing if it is not "worked" in the territory of Brazil. So the US argued that for the
enjoyability of exclusive patent rights, the requirement could only be satisfied by the local
production – and not the importation – of the patented subject-matter. In addition, the US further
noted that Brazil explicitly defined a "failure to be worked" as "a failure to manufacture or
incomplete manufacture of the product" or " a failure to make full use of the patented process".
1727 See: WT/DS199/1. See also: Sol Piccioto, ‘Defending the Public Interest in TRIPs and the WTO’, in
Peter Drahos and Ruth Mayne (eds.), Global Intellectual Property Rights: Knowledge, Access and
Development, Palgrave, 2002. Available also at: http://www.lancs.ac.uk/staff/lwasp/sp-trips.pdf
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US quickly reacted to the compulsory licensing provisions in the patent statutes of
these countries and took action against Brazil before the WTO.1728
A paradox and an ambiguous attitude and treatment in appreciating an
epidemic can be seen in some policies and responses that threaten the interest of
developed countries, such as the US and Canada.1729 Another example of this
paradox policy can be seen in the EU and Canada when they proposed the first
proposals1730 on the implementation of the WTO Decision that contains a twopronged approach to the issue of compulsory licensing.1731 Unfortunately, this
approach is likely to block the transfer of technology to developing countries. It
will allow the EU and Canada to produce generic drugs under strict conditions by
making use of the WTO system and to control the distribution of drugs.
It should be noted that most developing countries that use compulsory
licences have always been subjected to economic coercion, although the TRIPs
Agreement does provide for flexibility. In addition to economic coercion, very few
compulsory licences in many developing countries are also the result of their
ambiguous internal regulations,1732 technical manoeuvres by technology owner,1733

See: US special 301 report, 2001, see: www.ustr.gov/enforcement/special.pdf on the dispute before
the WTO with Brazil.
1729 In an article “Patent Problems Pending” The Economist reports that in response to the anthrax
attacks in the United States, the Canadian government expressed its political commitment to allow
a generic drug producer to produce a million doses of ciprofloxacin (an antibiotic) which is used for
the treatment of this disease. Parallel to the Canadian government, the US declared that it may use
compulsory licensing. This case clearly revealed the industrialised nations’ ambivalent attitude to
maintaining and to guaranteeing the fulfilment of their own needs. This ambivalence is
increasingly clear if we scrutinise developing countries, i.e. sub-Saharan Africa, when they are
faced with the AIDS epidemic and they have been doing exactly the same, but they have attracted
severe criticism. See: Kavaljit Singh, 2002, ‘Anthrax, Drug Transnationals, and TRIPs, Global Affairs
Commentary, Foreign Policy in Focus, 29 April 2002, available at: http://www.fpif.org, Retrieved
on, 27 August 2006.
1730 Proposal for a Regulation of the European Parliament and of the Council on the compulsory
licensing of patents relating to the manufacture of pharmaceutical products for export to countries
with public health problems, See: COM (2004) 737, available at: http://www.ipo.gov.uk/consultpharmaceutical.pdf; See also: Canadian Bill C-9, An Act to amend the Patent Act and the Food and
Drugs Act (The Jean Chrétien Pledge to Africa), 3d sess., 37th Parl., 2004 and the ‘Regulations
Amending the Food and Drugs Regulations, (1402 - Drugs for Developing Countries’, Canada
Gazette, Vol. 138, No. 40 - October 2, 2004, at 2748-2760.
1731 First, those essential medicines may be produced under a compulsory licence in the EU and
Canada for the purpose of exporting to WTO members with insufficient production capacity.
Second, that these drugs are so distinctive that customs can easily detect illegal parallel reimportation.
1732 Watal used the term ‘constructive ambiguities’ to reflect the internal ambiguities in the flexible
provisions. See: Jayashree Watal, Intellectual Property Rights in the WTO and Developing
Countries 4 (2001), at 7; See also: Peter K.Yu, The International Enclosure Movement, INDIANA LAW
JOURNAL, Vol.82:827, at 864.
1733 Third World Network indicates that some industrialised countries use certain manoeuvres so as
to provide the possibility of using the provisions on data exclusivity as a means of mitigating the
effects of the compulsory licensing of pharmaceuticals. In this respect, the EU is trying to actively
introduce the issue of data exclusivity within the framework of the Cotonou Agreement with
African, Caribbean and Pacific (ACP) countries. See: The Third World Network Africa website at
twnafrica.org/news_detail.asp?twnID=788; See also: the tension between the EU Commission and
Drug Companies at Note 1205.
1728
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and weak internal capabilities.1734 For example, in Indonesia, the provision
concerning the length of time during which a compulsory licence will continue to
run under IPA 2001 tends to be complicated and discouraging.1735 Another
example can be seen in the compulsory licence provision on education material in
Indonesia.1736 In Indonesia, a compulsory licence can only be provided to
educational institutions1737 for any work that has not been translated/multiplied
three years following publication. The decision whether or not to grant such a
compulsory licence for education material is made by the Minister of Justice
and with the approval of the Copyright Council.1738 The objective of the
provisions can be achieved in three different ways: (i) the government may
require the copyright owner to translate and/or copy the work her/himself
"within a specified time"; 1739 (ii) the government may require the copyright
owner to grant a licence to an Indonesian legal entity to translate and/or
copy the work in Indonesia; 1740 (iii) the government itself may take measures
These internal weaknesses are the lack of technical expertise, the lack of financial resources, and
insufficient appropriate regulatory models to empower licensees in using flexible provisions under
the TRIPs Agreement. These weaknesses accumulated with technical manoeuvres by technology
owner that block others for using their technology through compulsory licences. For example,
Drahos and Braithwaite found that “some of the core knowledge related to the invention was kept
back from the patent system as private ‘know-how’” and that “patents were drafted in ways that
satisfied the patent office, but were virtually useless to public readers of the documents.” See Peter
Drahos & John Braithwaite, Economics, Politics, Law and Health: Intellectual Property, Corporate
Strategy, Globalisation: TRIPS in Context, 20 WIS. INT’L L.J. 451, 460 (2002). In line with Drahos and
Braithwaite, see: Edmund W. Kitch, The Patent Policy of Developing Countries, 13 UCLA PAC. BASIN
L.J. 166, 171–76 (1994) (discussing how patents alone might not contain all the necessary
information to promote technological advances).
1735 For instance, if a patent has not been worked in Indonesia within 36 months since the
patent was granted, the application of the compulsory licence may be proposed to the
DGIP. However, Art.77 of IPA 2001 allows the DGIP to postpone a decision or reject an
application for a compulsory licence, if it is proved that the period of 36 months is insufficient to
implement the patent commercially in Indonesia. Clearly, this provision makes the outcome of
such applications rather difficult to predict. Consequently, it may impact on the attractiveness of
compulsory licensing applications to private parties.
1736 In this respect, the ICA 2002, Art.15 allows for the granting of a compulsory licence to
translate and/or copy a work “in the interest of education, science and research and
development activities”. To implement the compulsory licensing provisions in the ICA 2002, the
Government still recognizes the effectiveness of Government Regulation No. 1/1989 on the
Translation and Reproduction of Material in the Interest of Education, Science, and Research and
Development. (Supplement to the State Gazette No. 3387-Jan 14, 1989), eventhough this regulation
is used to visualize the ICA 1987.
1737 Article 11 of the Government Regulation provided that only institutions, either public or private,
involved in education and in the advancement of science and R&D could have the right to initiate
compulsory licensing. See: Government Regulation No. 1/1989, Art.11.
1738 Sec. 10 Government Regulation No. 1/1989 on the translation and/or copying of works in the
interest of education, science, research and development, which contains further details.
1739 ICA 2002, Art.15(1) a. The time frame can again be inferred from Government Regulation
No. 1/1989. According to Sec. 4(1) of this Regulation, the copyright owner must have
declared his/her willingness to provide the translation and/or duplication within 8
months. Pursuant to Arts.4(2) and 15(1) Government Regulation No.1/1989, work on the
translation and/or duplication must have begun within 18 months after receiving of the
request.
1740 ICA 2002, Art.15(1)b. This article will be applied if the copyright owner does not meet the
government’s requirement or communicate his/her unwillingness to meet it. This licence
1734
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to translate and/or copy the work. 1741 Clearly, the above provisions give rise
to several problems not only concerning procedural issues 1742 but also with
regard to the length of time, 1743 if they are examined from the point of view
of their original purpose of encouraging the transfer of technology.
Therefore, it is not surprising that UNCTAD has identified this long process
as being one of the main factors, which account for the unattractiveness of
compulsory licensing. 1744
5.2.2. Parallel Imports
Similar to compulsory licences, parallel importation is considered to be one
of legal instruments that promote the public interest. This mechanism is allowed
under the TRIPs Agreement.1745 In addition, the WHO has explicitly supported the
use of parallel imports1746 in order to advance the principle of preferential pricing
in poor countries. Theoretically, this is understandable1747 because it is the main
instrument for developing countries to access affordable prices for essential
products, e.g. medicines, by importing patented drugs, approved for domestic

must be granted at least 10 months after the receipt of the request. See also: Government
Regulation No. 1/1989, Art.16(3). See: Antons, C., 2000, Intellectual Property Law in Indonesia,
Kluwer Law International, London, at 109.
1741 See: ICA 2002, Art.15(1)(c); See also: Government Regulation No.1/1989, Arts.7, 17 and 18. This
article will be applied if the copyright owner or an Indonesian licensee fails to meet this obligation.
1742 In this respect, in addition to the involvement of the Copyright Council in the final decision
making, the various consultations with the Ministers of Industry, Education and Culture, and
Finance may slow down the decision-making process and make the entire procedure appear very
bureaucratic in determining the translation and/or duplication of the work. See: Government
Regulation No.1/1989, Arts.7, 17 and 18.
1743 The extensive time-consuming decision-making process for a copyright owner to grant a licence
or to start use the work may amount to at least 4,5 years before the work finally becomes available.
This can be seen by referring to government regulation No.1/1989. For example, after the copyright
owner fails to use the work for three years, he/she has 8 months to decide whether to provide the
work and must have “begun” to translate of multiply the work within 18 months. See also:
Christoph Antons, 2002, ‘Technology Transfer in Indonesia’, at 9.
1744 See: UNCTAD, The Role of the Patent System in Transfer of Technology to Developing Countries, New
York, 1975, as cited in M. Blakeney, Trade Related Aspects of Intellectual Property Rights: A Concise
Guide to the TRIPs Agreement, Sweet & Maxwell, London, 1996, at 89.
1745 The TRIPS Agreement, Art.28 includes importation among the protected rights, and these rights
are granted by Art.27 (1) "without discrimination as to the place of invention, the field of
technology and whether products are imported or locally produced". See: Blakeney, M., Trade
Related Aspects of Intellectual Property Rights: A Concise Guide to the TRIPs Agreement, Sweet &
Maxwell, London, 1996, at 88. See also: Carlos Correa, Integrating Public Health Concerns into Patent
Legislation
in
Developing
Countries,
available
at:
http://www.southcentre.org/publications/publichealth/publichealth.pdf, at 77.
1746 The WHO has stated that "in cases where drug prices are higher in poor countries than in richer
ones, recourse to parallel imports in low-income countries in order to reduce prices might be
appropriate”. See: WHO, 1999, Trade and Public Health, Statement of the World Health Organization
(WHO) at the Third WTO Ministerial Conference, 30 November to 3 December, Seattle, at 2.
1747 Parallel importation is the import and resale in a country without the consent of the patent holder
of a patented product that has been legitimately put on the market of the exporting country. The
underlying concept for allowing parallel imports is that the inventor has been rewarded through
the first sale or distribution of the product. So, they have no right to control the use or resale of
goods put on the market with their consent. In other words, the inventor's rights have been
"exhausted".

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

351

sale, from other countries where they are sold at a lower price.1748
Generally, legal scholars agree that the existing TRIPs provisions on
compulsory licensing and parallel importation will help developing countries to
produce or buy drugs at more affordable prices in order to help people sustain
their lives.1749 Regrettably, some barriers have been placed in the way of
developing countries seeking to apply these provisions.1750 Some developed
countries and pharmaceutical companies have sought to restrict the use by
developing countries of compulsory licensing and parallel importing measures.1751
Two examples of this are the drug companies' court case against South Africa, and
the US case against Brazil in the WTO. This is a most disturbing aspect of the crisis
of patents and drugs.1752 Moreover, a number of developing countries has been
forced to remove parallel importing provisions from their patent legislation.1753 For
example, Indonesia and Thailand's patent law, which previously allowed for the
parallel importation of generic medicines in some instances, now precludes it
entirely.1754 In addition, bilateral FTAs between the US and other countries usually
limit the use of parallel importation.1755 Such limitation automatically blocks the

Parallel importing allows the importation of a product from a country where a patent holder sells
it at a lower price. Therefore, parallel imports are particularly important and are required in the
health sector in order to help to lower the prices of drugs. Importation of a patented medicine from
a country where it is sold at a lower price enables more patients in the importing country to gain
access to the product. This is because they allow countries to import cheap, generic versions of
drugs without permission from the patent holders. For instance, the Indonesian government can
import drugs from an Indian company to sell them in the country. In this respect, parallel imports
allow consumers to seek the lowest price for a patented product on the world market.
1749 To put this issue into context, see the case of fluconazole, a drug used to treat cryptococcol
meningitis, a disease that afflicts many people living with HIV/AIDS. Fluconazole sells for $14-25
per daily dose in markets where Pfizer has market exclusivity, but can be acquired for $0.75 per
daily dose or less in countries where there is generic competition. The difference in price is a matter
of life or death for hundreds of thousands of people with HIV/AIDS. See: Cecilia Oh, “Patent and
Medicines: The WTO Must Act Now”, Third World Network, Available at:
http://www.twnside.org.sg/title/joint4.htm, retrieved on: 20 November 2003.
1750 For example, under Article 31(f) of the TRIPS Agreement, generic drugs produced under a
compulsory licence must be ‘predominantly’ for domestic use. This has the practical effect of
preventing the exports of generic drugs to countries that do not have significant pharmaceutical
industries themselves. Abbott notes that only about a dozen developing countries, among them
China, India, Brazil, Argentina and South Africa would have the level of manufacturing capacity
capable of producing significant quantities of off-patent generic drugs. For countries with
insufficient manufacturing capacity, the only realistic sourcing mechanism would be importation.
Before January 2005, developing countries could buy generic drugs from a few producers in
countries such as India. This is because transitional arrangements under Art. 65(4) of the TRIPs
Agreement had already expired. See: Abbott F M, 2002, ‘Compulsory Licensing for Public Health
Needs: the TRIPs Agreement at the WTO after the Doha Declaration on Public Health’ (Quaker
United Nations Office – Geneva, Occasional Paper 9, at 26.
1751 Kavaljit Singh, 2002, Note 1729, at 5
1752 See: Cecilia Oh, “Patent and Medicines: The WTO Must Act Now”, Note 1097.
1753 Rosemary Sweeney, The U.S. Push for Worldwide Patent Protection for Drugs Meets the AIDS Crisis in
Thailand: A Devastating Collision, 9 PAC. RIM L. & POLý J.445 (2000).
1754 Amit Gupta, “Patent Rights on Pharmaceutical Products and Affordable Drugs: Can TRIPs
Provide a Solution?” 2 Buff. Intell. Pro. L.J. 127-153, 2003-2004
1755 This limitation is usually utilized by: (i) adopting a system of national exhaustion only, thus
prohibiting international exhaustion, or (ii) permitting the right holders to take legal action against
the import or export of patented products by a party who knows or has reason to know that such
1748
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trading partners from importing cheaper medicines.
Besides the above external limitations, Indonesia has to struggle with some
ambiguous provisions related to parallel importation.1756 For example, Art.16(3) of
the IPA 2001 as a general exception to the rights of the patentee allows the use of
the patent in the interest of education, research, experiments and long-term
analysis “provided that the legitimate interests of the patent holder are not
violated”. The explanatory memorandum to Art.16(3) states that the provision
should allow a party to use the invention for purposes of research and education
only. The memorandum continues by explaining that the protection of the
legitimate interests of the patent holder requires that the invention may not be
used for any exploitation of commercial interests that would be harmful to or
create competition for the patent holder.1757 This provision and its explanation
clearly demonstrate the ambiguity and legal uncertainty concerning this issue.
5.2.3. Fair Use
The fair use doctrine may also be used to promote the dissemination of
knowledge and the creative arts. Therefore, this doctrine is also required to ensure
a sound balance between the authors' and society's interests and guarantee public
access to IT which is the foundation of a democratic society. Theoretically, fair use
is defined as an equitable rule of reason that permits copyrighted materials to be
used under certain conditions1758 without the consent of the copyright owner.1759
The need to maintain a balance between the rights of authors and the larger
public interest, particularly education, research and access to information, as
reflected in the Berne Convention, has been proclaimed in the preamble to the

products are or have been distributed in breach of a contract between the rights holder and a
licensee, regardless of whether such a breach occurs in or outside its territory.
1756 Even though Art.16(2) gives the patent holder a right to control importation subject to the
exceptions of Art.16(3) on patent exploitation for research and education) Art.135(a) exempts a
parallel importer of pharmaceuticals from criminal prosecution. The explanatory memorandum to
the provision indicates that the section has been introduced to ensure fair prices and a sense of
justice in relation to pharmaceutical products which are very much needed for the health of the
population.
1757See: Antons, C., 2000, at 174-175.
1758 It is relevant to note the practices in implementing the fair use doctrine in the U.S. According to
Sec. 107 of the U.S. Copyright Act as developed by case law, these include: (i) the purpose and
character of the use, including whether the use is commercial or for non-profit educational
purposes, transformative and productive or duplicative; (ii) whether the original work is published
or unpublished (taking material from an unpublished work weighs against a finding of fair use);
(iii) the nature of the copyrighted work (the scope of fair use is broader for factual works than it is
for works of fantasy); (iv) the amount and substantiality of the portion used in relation to the copyrighted work as a whole (the greater the taking of copyrighted material, the weaker the claim of fair
use); and (v) the effect of the use on the potential market for the value of the copyrighted work. The
commercial nature of use weighs against, but does not preclude, a finding of fair use. Though many
educational uses will often be regarded as fair use, colleges, universities, not-for-profit libraries,
and other non-commercial users can be held liable for copyright infringement notwithstanding the
fair use defence. See Shipley, "Property Rights in Cyberspace: Copyright Law in the Internet Era," 3
Journal of Agriculture & Food Information 10 (1996).
1759 In the most recent Supreme Court decision dealing with fair use (Campbell v. Acuff-Rose, also
known as the Pretty Woman case), the Court held that there are no bright lines, few presumptions,
and that fair use involves a sensitive balancing of interests.
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WIPO Copyright Treaty (1996).1760 In Indonesia, the ICA 2002, Article 15 allows
for the making of limited copies of works for the purposes of education, research,
scientific writing, reports, criticism and review, provided that the work and its
author are mentioned. It is also permissible to make a back-up copy of a computer
program for self-use.1761 In addition, ICA 2002, Art.17 allows the government to
publish a work on state owned radio or television, in the national interest, even
without the prior consent of the copyright owner, provided that the government
has paid compensation to the copyright owner.1762 Unfortunately, this opportunity
has been blocked and hampered by the TPMs application.1763
5.2.4. Governmental Use
Under the intellectual property regime, governmental use is principally
allowed by the law and this is practiced by other countries, either Civil or
Common Law countries,1764 in order to protect pubic interests. Generally, this
governmental use of copyrights and patents is a somewhat "grey area" in
many intellectual property laws. Principally, the effects of governmental use
are similar to compulsory licences granted in the public interest. Its
difference is the invention (patent right) or creation (copyright) is used by
government agencies.1765 In addition, the compensation, not royalties, is
determined by the government.1766 If the authors or creators are not satisfied
with the amount of compensation given, they have an opportunity to ask an
independent court to review or asses compensation. 1767 Indonesia, under ICA
This statement has been deemed a "major development in international copyright policy," since "if
copyright policy on an international scale had seemed to be veering away from traditional
purposes such as the promotion of knowledge in the public interest and toward a solely tradeoriented set of purposes, this treaty can be seen as a timely correction in the course of international
copyright policy." See: Samuelson, "The U.S. Digital Agenda at WIPO," Vanderbilt Journal of
International Law, No. 369, reproduced in: Abbott, Cottier & Gurry, The International Intellectual
Property System: Commentary and Materials, Kluwer Law International, The Hague 1999, at 926.
1761 ICA 2002, Arts. 15 and 16.
1762 Antons, Christoph, “Intellectual Property Law Reform in Indonesia” in Lindsey, Timothy (ed.),
Indonesian Law and Society, The Federation Press, Sydney, 1999, at 311
1763 See: Notes: 1276, 1279 and 1285.
1764 For example, in the US, governmental use is regulated under article 28 USC 1498. In this respect,
the government is authorized to use any patent or copyright. The right can be extended to any
contractor or subcontractor or employee working for the government. In Commonwealth
countries, the term governmental use is called government or Crown use. See: Cornish, W.R.,
1999, Intellectual Property: Patents, Trade Marks and Allied Rights, 4 th ed., Sweet & Maxwell,
London, at 296--298, 557-559; J. McKeough and A. Stewart, 1997, Intellectual Property in
Australia, 2 nd ed., Butterworths, Sydney, at 176, 187-189, 321-322.
1765 See: The TRIPs Agreement, Art. 31. Under governmental use, the government has strong and
absolute power in using an invention or a creation. Governmental use represents a power which is
reserved to the government when it initially grants the patent. ‘…the government cannot ‘take’
what it already possesses, the government [has] the absolute power to take a compulsory, nonexclusive licence to a patented invention at will.’ See Brunswick, 36 Fed. Cl. at 207.
1766 It is interesting to note the Indonesian experiences when the government determined and
provided a compensation rate of 0.5% of the net sales of the anti-retrovirals to the patent holder.
See: Decree of the President of the Republic of Indonesia No. 83/2004; See also: Cecilia Oh.
1767 Unfortunately, due to the absence of a legal review of either the decision to use the copyright or
the amount of compensation, these issues are likely to raise concerns. Therefore, these provisions
should be assessed against Art.13 of the TRIPs Agreement as to whether or not they conflict with a
normal exploitation of the work.
1760
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2002 and IPA 2001, has a number of provisions involving the government
utilizing intellectual products for the public interest, 1768 in the fields of food,
health, 1769 and education, 1770 as well as the national interests,1771 i.e. national
security. 1772
5.2.5. Patent Revocation
Principally, a patent revocation can be used to protect public interests, the
social function and national interests. This is based on IPA 2001 that allows the
government to revoke any patent that contradicts Indonesian law, public order or
ethics.1773 In addition, a patent can be revoked if it does not fulfil the requirements
stipulated under articles 2 and 7, IPA 2001.1774 Procedurally, a patent revocation
can be made: (i) by law1775 and (ii) by lawsuit.1776
The above provisions clearly show that IPA 2001 excludes any patent which
is not novel, involves an inventive step, and is industrially applicable. Thus, by
law, most biotechnology patents granted in developed countries that ‘are identical,
or materially identical to natural phenomena, could be contrary to and a violation
of TRIPs, and thus they could be ‘void’ and be revoked because the actual meaning
See: ICA 2002, Art.15 and IPA 2001, Art. 17 (3).
In the health sector, Indonesia had used the governmental use provision in order to avoid the
HIV/AIDS epidemic. In this respect, the Indonesian authorization of Governmental use was based
on the Decree of the President of the Republic of Indonesia (No. 83, 2004), the IPA 2001, Art. 99 and
Regulation No. 27/2004 regarding Patent Exploitation by the Government that allows government
use or exploitation of a patent in the public interest and encompasses, among others,
pharmaceutical products required to prevent the spread of diseases. See: Cita Citrawinda, ‘TRIPs
Agreement and Pharmaceutical Patent Protection in Indonesia’, Indonesian Journal of International
Law: Intellectual Property Rights, Vol.6, No.1, October 2008, Centre for International Law Studies,
Faculty of Law, University of Indonesia,
1770 Patented products and processes may be used for purposes of research and education as long as
that use does not otherwise harm the normal interest of the patent holder. See: IPA 2001, Art.
17(3). In copyright case, See: ICA 2002, Art.15.
1771 For national interests, Article 8 of the IPA 2001, for example, allows the President to postpone the
granting of a patent for 5 years by Presidential Decree. According to the explanation of article 8, the
President can use this discretion by considering the important or urgent needs of the population
and for accelerating the implementation of development programmes in certain fields. See: Text of
the explanation in Wantjik Saleh, Undang-undang Hak Cipta, Paten dan Merek - Serta Peraturan
Pelaksanaannya, Ghalia Indonesia, Jakarta, 1994, at 292. Related to urgent needs, this can be inferred
from the Presidential Decree that cites “the urgent need of the community in the effort to control
the HIV/AIDS epidemic” as the reason for the use of patents relating to the two ARV medicines,
nevirapine and lamivudine.
1772 The IPA 2001, Art.46(1) allows the Patent Office, with Ministerial approval, not to publish
a patent application that may disrupt or contravene the defence and security interests of
the State. Article 99(1) provides that “If the Government is of the opinion that a Patent is very
important for the conduct of defence and security of the State and for an urgent need for the sake of
public interest, the Government may itself exploit the relevant Patent.” Thus, pursuant to Art.99,
a government may implement a patent itself if the patent is judged to be very important
"for the defence of the security of the state".
1773 IPA 2001, Article 7.
1774 IPA 2001, Article 2(1) requires novelty, an inventive step and industrial applicability for a valid
patent, and excludes any patent that involves methods of diagnosis, healthcare, medication or
surgery; or constitutes a scientific or mathematical theory or method. See: IPA 2001, Article 7.
1775 A patent may be cancelled by operation of law if the patent holder does not fulfil his obligation to
pay the annual fees within the period stipulated under this Law. See: IPA 2001, Art.88.
1776 IPA 2001, Art. 91
1768
1769
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of the word ‘invention’ under Article 27.1 TRIPs does not include products of
nature or natural phenomena and their artificial derivatives.1777 For that reason,
any provision, which prohibit the revocation of ‘bad patents’ contradict
humanity’s right to freely access products of an intellectual1778 nature.1779
Regrettably, bilateral agreements between the US and its trading partners permit
patent revocation only on grounds that ‘would have justified a refusal to grant a
patent’, non–disclosure, the insufficiency of or unauthorised amendments to the
patent specification, fraud or misrepresentation.1780
5.2.6. Evaluation
Clearly, all the above flexible provisions (e.g. compulsory licenses, parallel
imports, fair use, governmental use and patent revocation), which are provided by
the TRIPs Agreement, are not easy to implement. The above descriptions show
that even though the TRIPs Agreement provides for those flexible aspects,
countries that use them have always been subjected to economic coercion, i.e.
challenged and blocked by corporations interests.1781 In this respect, although
many developing countries, including Indonesia, can rely on the flexibility of the
TRIPs, such as compulsory licences, parallel importation and governmental use,1782
to enable public access to affordable medicines, those opportunities have been
blocked by various manoeuvres,1783 ambiguous provisions,1784 bilateral pressure,
IPA 2001 Arts.2 and 7.
See: Carlos M. Correa, ‘Can TRIPs Agreement Foster Technology Transfer to Developing
Countries?’, in International Public Goods, at 227, 253 (describing the problem created by the listing
of “patents of dubious merit and relevance” in the Orange Book, which lists patents identified by
companies as relevant to medicines sold in the U.S. market, and the United States’ recent effort in
promoting a similar system through its free trade agreements). To reduce the confusion
surrounding those patents that have already been struck down in developed countries, one
commentator proposed to “set up an alert system on patent revocations in developed countries.”
See also: Timmermans, Ensuring Access to Medicines in 2005 and Beyond, in Negotiating Health, at 47.
1779 See: Palombi, L., 2004, The Patenting of Biological Materials in the Context of The Agreement on TradeRelated Aspects of Intellectual Property Rights, Ph.D. Thesis, New South Wales University, Sydney,
Australia, at 219 and 222.
1780 US-Singapore FTA, Art. 16.7.4 states that: ‘Each Party shall provide that a patent may only be revoked
on grounds that would have justified a refusal to grant the patent, or that pertain to the insufficiency of or
unauthorised amendments to the patent specification, non-disclosure or misrepresentation of prescribed,
material particulars, fraud, and misrepresentation. Where such proceedings include opposition proceedings, a
Party may not make such proceeding available prior to the grant of the patent’.
1781 At the WTO Tribunal, the U.S., one of the strongest allies of the global drug industry, i.e. drug
TNCs, challenged various countries and even threatened trade sanctions against several countries
such as Thailand, India, South Africa, and Brazil which exercised compulsory licensing and parallel
imports, and took compensatory measures to counter the effective monopolies of companies
owning patents. This pressure can be seen from the dispute settlement case lodged by the U.S.
against Brazil in the WTO in relation to its Industrial Property Law and the lawsuit filed by 39 drug
TNCs against the South African government. See: Kavaljit Singh, 2002, Notes 1729, at 4-5.
1782 Those flexible provisions are allowed under the TRIPs Agreement, Art.31. In this respect, the
government may introduce appropriate national legislation, providing for compulsory licensing,
parallel imports, and governmental use to ensure that chemical intermediates, raw materials and
finished pharmaceutical products are available at competitive prices on the world market.
1783 These manoeuvres can be seen in the tension between the EU Competition authority and
Pharmaceutical Industries. In November 2008, Neelie Kroes (the European Union Commissioner
for Competition), indicated that European patients paid some Euro 3 billion (US dollars 3.87
billion) more for medicines from 2000 to 2007 because drug makers deliberately stalled the sale of
1777
1778
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TRIPs-plus and bullying tactics.1785 As a result, many developing countries choose
to adopt TRIPs-Plus provisions to avoid any dispute with the US rather than using
the flexible provisions in the TRIPs Agreement. All these also reflect the pressure
being put on an unrestricted exploitation of intellectual products by the developed
countries against developing countries. Considering the complicated problems and
challenges in the process of technology transfer and the protection of public
interests and fundamental rights, it is necessary to find an appropriate legal
framework for the utilization of intellectual products.
5.3. Creating an Alternative Legal Framework for Optimizing the Utilization of
Intellectual Products in Indonesia
In order to explore and to find an ideal alternative for a legal framework
in optimising the utilization of public resources, particularly information and
technology under the IPR regime, this dissertation may resort to a number of
theoretical frameworks,1786 essential doctrines,1787 and the Pancasila as the
cheaper generic versions. See: Aoife White, “EU Says Drug Makers Blocked Cheaper Medicines”,
International
Business
Times,
Friday,
28
November
2008,
available
at:
http://www.ibtimes.com/articles/20081128/eu-says-drugmakers-blocked-cheapermedicines.htm; See also: “EU: Pharmaceutical Companies Abuse Patents To Block Competition,
Wall
Street
Journal”,
available
at:
http://74.125.77.132/search?q=cache:ui5D5r__80J:online.wsj.com/article/BT-CO-20081128-701655
.html%3Fmod%3Dwsjcrmain+EU:+Pharmaceutical+Companies+Abuse+Patents+To+Block+
Competition&hl=en&strip=1; See also: Pedro Roffe with Christoph Spennemann & Johanna von
Braun, From Paris to Doha: The WTO Doha Declaration on the TRIPS Agreement and Public Health, in
NEGOTIATING HEALTH: Intellectual Property and Access to Medicine, at 9, 14–15 (“[I]n the case
of some drugs, the most efficient manufacturing process is protected as a trade secret or by a
separate patent, which may even be owned by a different company”). In addition the drug
companies usually applied multiple patents for the same medicine.; in one case over 1,300 patent
applications were filed for a single drug. The EU Competition authority also recorded nearly 700
cases of reported patent litigation with generic companies. See also: “Drug firms misusing patents to
block
cheaper
generics:
EU”,
available
at:
http://www.domainb.com/industry/pharma/20081128_drug_firms.html. See Notes: 1198, 1244.
1784 Although patents provide the primary protection for pharmaceuticals, other forms of intellectual
property also offer protection. For example, through its complex rules on parallel importation, the
exhaustion of rights and infringement doctrines, owners of intellectual property can stop the
movement of goods. See: Martin Khor and Cecilia Oh, “Re-Thinking TRIPs in the WTO”, Third
World Network, available at: http://www.twnside.org.sg/title/joint5.htm; See also: Drahos, P., ”The
Injustice of Intellectual Property” Digital Ecology, 11 December 2003, available on: http://worldinformation.org/wio/readme/992006691/1078414261. See Keith E. Maskus, Ensuring Access to
Essential Medicines: Some Economic Considerations, 20 WIS. INT’L L.J. 563, 569 (2002) (discussing the
manoeuvres by Novartis AG that used a different trade name for its anti-malarial drug to protect
against parallel importation).
1785 See: Kavaljit Singh, 2002, Notes 1729, at 4-5.
1786 This framework will outline how copyright and patent law reforms could be implemented by
applying an eclectic approach. In this study, the framework and indicators for analyzing the
processes and outcomes of the exclusive principle in the creator and inventor doctrine will adopt
and synthesize concepts of Natural Law, Utilitarian logic, Aristotelian Corrective Justice, the
Rawlsian Theory of Justice, and the Systems View. Those notions will frequently be linked and
used to elaborate and explain the Pancasila principles as the Indonesian grand norm. The model is
based on interdisciplinary research to develop recommendations for law reform. One of the main
principles is the conformity between ideal norms and conditions and need of Indonesians without
ignoring universal values in order to guarantee the effectiveness of any law reform. In this respect,
Indonesia should be aware of the fact that IP has evolved over centuries, and should therefore
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Indonesian Grand Norm of positive laws.1788 These frameworks are appealing as
they place great emphasis on ethical issues, such as justice, equity, capability,
ownership, access to property –intellectual property, and the content of contracts,
as well as the role of the government and communities as agents of development.
This framework focuses not only on core issues of legal concepts such as general
legal principles, legal theories, legal dogma, legal practice, rights, obligations,
property, intellectual property, justice, but also on issues related to non-legal
concepts such as politics, power, authority, control, force, influence, interest, the
role of the government, culture and social interaction, which contribute to
addressing some aspects of the dynamic complexity in constructing an ideal state
of social order to optimize IT based on a holistic approach.
In visualizing this holistic approach, this dissertation integrates exclusive
rights, public interest and fundamental rights for the greatest benefit for the
greatest number of people. It will be elaborated in two stages: (i) the pre-grant and
(ii) the post-grant stage. In detail, it offers a tailor-made creator and inventor
doctrine which integrates Indonesian local wisdom or values (the Pancasila) that
link to and match universal values, such as the Universal Declaration of Human
Right (UDHR), the International Convention on Economic, Social and Cultural
Right (ICESCR), and the European Convention on Human Rights (ECHR) as basic
reasons for formulating and constructing a coordinated structure1789 that integrates
universal and acceptable norms in the utilization of IT.
In implementing and maintaining the coordinated structure, this
dissertation introduces the importance of the implementation of the Habermasian
U-Principle in managing and exploiting intellectual products and contracts,
particularly in the contract for the transfer of technology in order to guarantee the
fulfillment of fundamental rights and sustainable justice. Additionally, it suggests
re-examining and refining any abuse of IP and contracts that may threaten the
always be formulated by reference to the culture and the socio-economic and technological
conditions of a society. See: David M. Trubek, Toward a Social Theory of Law: An Essay on the Study of
Law and Development, 82 YALE LJ. I, 48-50 (1972)
1787 The essential doctrines refer to the most influential notions that may guarantee our sustainability
of collective life. Some of those doctrines are dedicated to providing individual protection, such as
the creator and inventor doctrine that validates exclusive right, or the laissez faire and free will
doctrine that validates the freedom of contract, while some of the other doctrines, such as the public
interest and the social function, are aimed at guaranteeing the fulfilment of collective interests.
1788
Based on the People’s Consultative Assembly Decree No.XX/1966 (TAP MPRS
No.XX/MPRS/1966) on the Hierarchy of Positive Laws and Regulations, the Pancasila is the source
of positive law sources; See also: People Consultative Assembly Decree No. II/1978 (TAP MPR RI
No. II/1978) on Guidance for Understanding and Internalising Pancasila; See also: People’s
Consultative Assembly Decree (TAP MPR) No. XVIII/MPR/1998, Article 1; and People’s
Consultative Assembly Decree (TAP MPR) No. III/MPR/2000, Article 1 which states that the
Pancasila is the foundation of the State; Law No. 10/2004 concerning the Formulation and
Regulations. Based on this Law, the hierarchy of Indonesian legislation is the following: (i) The
Indonesian 1945 Constitution; (ii) Law and Government Regulation in Lieu of the Law; (iii)
Government Regulations; (iv) Presidential Regulations; (v) Regional Regulations. In addition, there
are several forms of regulations to govern various specific issues such as Presidential Instructions,
Ministerial Decrees and Circulars. It should be noted that in the 1945 Constitution, the Pancasila
exists at the preamble to the Constitution and serves as the core substance of the Constitution that
guides the whole norms of the Constitution.
1789

See: Section 5.3.2.1.1. of this dissertation.
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public interest by constitutionalising IP and contracts. This idea also proposes
widening the authority of the Indonesian Constitutional Court, particularly in
examining private issues, which contrast with public interests and fundamental
human rights. Then, at the institutional level, in order to maintain the
sustainability of the fulfillment of fundamental rights, in food, health and
education, this dissertation offers a creative integrated model by combining open
source, clearing house and patent pool models in the utilization of essential IT.
This creative integrated model can be manifested through structural and
institutional reformation, for example preparing appropriate mechanisms for
sharing benefits and establishing a global moratorium institution for managing
and distributing sensitive and essential intellectual products to people through
appropriate contracts.1790 These strategies may stimulate and encourage
indigenous technological development, strengthen a collaborative network of
research centres, provide assistance programmes, maintain a balance between
technological utilization and promoting long-term partnerships between the
holders and users of technologies, and between companies in developed and
developing countries.1791
5.3.1. The Pre-Grant Level: A Theoretical (Substance and Dogma) Solution: A
Tailor-Made Creator and Inventor Doctrine for Indonesia
At the pre-grant level, this dissertation suggests a tailor-made creator and
inventor doctrine1792 for Indonesia. This is important because each state, e.g.
For this purpose, the global moratorium institution may consider a kind of collecting society
model, a patent pool model or a clearing house model. For those models, see: Geertrui van
Overwalle, et.al., 2006, ‘Model for Facilitating Accessto Patents on Genetic Inventions’, NATURE
REVIEWS, Vol. 7, February 2006, at 143-148; presented and discussed in an Internal Discussion,
Centre for Intellectual Property Rights (CIER), Molengraaff Institute for Private Law, Utrecht
University, February 2006. To bolster competitiveness and to generate new revenue in providing
generic drugs, Maskus & Jerome H. Reichman, in their publication “International Public Goods,
2005”, explain the need for such a moratorium.
1791 A balance in technological utilization is required to avoid an increasingly concentrated small
number of transnational producers based in the nations of the developed world. See: Anne Wells
Branscomb, Who Owns Information? From Privacy to Public Access (1994); Rosemary J. Coombe,
‘Objects of Property and Subjects of Politics: Intellectual Property Laws and Democratic Dialogue’,
69 Texas Law Review, 1853 (1991); Keith Aoki, Intellectual Property and Sovereignty: Notes Towards
a Cultural Geography of Authorship, 48 Stanford Law Review 1923 (1996); Aoki, Keith, 1998,
“Neocolonialism, Anticommons Property, and Biopiracy in the (Not – So – Brave) New World
Order of International Intellectual Property Protection”, (From Symposium – Sovereignty and the
Globalization of Intellectual Property), 6 Ind. J. Global Leg. Stud.11 (1998), at 6. See: United Nation
Environment Programme and World Metereological Organization, 2005, Methodological and
Technological issues in Technology Transfer, http://www.grida.no/climate/ipcc/tectran/index.htm,
retrieved on: 12 September 2006.
1792 This idea has been inspired by Grosheide’s idea of tailor-made copyright when he introduced it in
his work in 1986. See: Grosheide, F.W., 1986, Auteursrecht op maat: beschouwingen over de grondslagen
van het auteursrecht in een rechtspolitieke context, Deventer: Kluwer 1986, W. Summary in English
(Tailor-Made Copyright). In my personal communications with Prof. Grosheide, he has admitted
that the historical perspective of copyright illustrates the culturally specific nature and hence the
relativity of copyright. See also: Grosheide, F.W., 1994, Paradigms in Copyright Law’, in B. Sherman,
A. Strowel (eds.), Of Authors and Origins, Clarendon Press, Oxford, at 206. In Indonesia, for
example, there are many communities who have communal rights (Adat Law) that allows them to
claim their local resources and valuable artefacts, including biodiversity, genetic resources,
traditional knowledge and folklore. So it will be difficult to implement the TRIPs Agreement
1790

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

359

Indonesia, has different characteristics, potentials, resources, and capabilities in
appreciating and developing the two doctrines, particularly in implementing the
TRIPs Agreement. Due to their incompatibility with Indonesia’s economic, social,
cultural and technological conditions,1793 it would be wise if the Indonesian IP
regime would be drafted so as to be consistent with Indonesia’s stage of economic
and technological development and cultural situations. This tailor-made creator
and inventor doctrine is also relevant for creating an alternative solution to the
international patent system that has increasingly focused on the development of a
one-size-fits-all template.1794
At the legal conceptual level, this tailor-made system can be explored and
constructed from the Pancasila, the grand norm of Indonesian positive laws, the
Indonesian 1945 Constitution and various universally acceptable norms or values,
such as UDHR, ICESCR, ECHR, which emphasise the public interest and
fundamental rights to maintain the unity and the sustainability of collective life. In
this respect, the Indonesian government can identify and embody Indonesian laws
which link with and match universal values and include them in the Indonesian
legal system. In this respect, the Indonesian government must integrate exclusive
rights, the social function and the public interest for the greatest benefit for the
greatest number of people based on the principle of social justice in the utilization
of IT. To visualise the above idea, this section discusses the importance of
fundamental rights, unity, sustainability, and integrating them into the tailor-made
creator and inventor doctrine and freedom of contract for Indonesia. This is
important, as fundamental human rights, unity, and sustainability are essential
elements in creating the ideal state of social order that may guarantee social justice
for all.
In discussing and elaborating the ideal state of social order, this section will
use systems theory and combine them with the Pancasila framework (the
Indonesian paradigmatic view in Indonesian cases). The ideal state of social order
(universal rules in IPR) without considering local elements or interests. For that reason, in order to
accommodate them, it is necessary to explore and to consider ‘local elements or values’ in
appreciating the universal norms of intellectual property.
1793 This incompatibility is caused by the fact that each country has unique, specific and domestic
problems, inter alia, relating to socio-cultural, religions, geographical, demographical, political,
legal and economic aspects. It is undeniable that social structure, which is an important element in
supporting the patent system, is different from country to country, i.e. the different social structure
and interest between developed countries and developing countries. See: Michael W. Smith,
‘Bringing Developing Countries’ Intellectual Property Laws to TRIPs Standards: Hurdles and
Pitfalls Facing Vietnam’s Efforts to Normalize An Intellectual Property Regime’, CASE W. RES.J.
INT’LL, Vol.31:211, 1999, at 223-228; Christoper Heath, ‘Intellectual Property Rights in Asia: An
Overview’, International Review of Industrial Property and Copyrights Law (IIC), Vol.28, 1997, at 3;
Graeme B. Dinwoodie & Rochelle C. Dreyfuss, TRIPS and the Dynamics of Intellectual Property
Lawmaking, 36 CASE W. RES. J. INT’L L. 95, 95 (2004) (“As new industries emerge and mature,
nations must have the flexibility to modify their intellectual property policies, rules and
programmes to readjust the balance between public and private rights.”).
1794 See: Assafa Endeshaw, ‘The Paradox of Intellectual Property Lawmaking in the New Millennium:
Universal Templates as Terms of Surrender for Non-Industrial Nations; Piracy as an Offshoot’, 10
Cardozo J. Int’l & Comp. L. 47 (2002) (criticizing the application of universal templates to nonindustrial nations); Peter K. Yu, ‘World Trade, Intellectual Property and the Global Elites: An
Introduction’, 10 Cardozo J. Int’l & Comp. L. 47 (2002)1–3 (criticizing the requirement that less
developed countries should adopt a one-size-fits-all intellectual property system).
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is required to lay down the ground rules for people to live together in harmony.
For that reason, I use this systems theory as it provides a holistic and
comprehensive horizon in understanding sustainable collective life.1795 In addition,
this theory introduces some important terms, such as unity and sustainability that
are required to maintain the identity of living systems, i.e. the sustainability of life.
Because of their coherent meaning and their match with the core principles of the
Pancasila, such as the humanitarian, unity, and social justice principle, it is
relevant to use the systems theory in elaborating and visualising the Pancasila at
the practical level to create the ideal state of social order.
In visualising the above idea and measuring the results, the embodiment of
the ideal order in optimising the utilisation of IT will be constructed as a tailormade intellectual property and contract law. This tailor–made approach will be
elaborated on two levels: (i) the pre-grant level and (ii) the post-grant level, which
are depicted as follows:
Scheme 2. Tailor-Made Intellectual Property and Contract Law

Legal
Philosophy

Legal
Philosophy
Legal Theory

Legal Dogma

Legal Practice

L
E
G
A
L

T he core values of Indonesian (universal) laws
(Pancasila), such as fundamental human rights,
unity ( keutuhan ), sustainability ( keberlanjutan ),
harmony ( keserasian ), equality ( keseimbangan ),
Philosophy of Right, Creator and
equity
( kepatutan
). etc
Inventor
Doctrines,
Freedom,
Freedom/Individual
Intellectual Property
Theories, Lockean Theory,
Contract Law Theories, etc

S
U
B
S
T
A
N
C
E

Structure
and
Culture

Patent Act, Antitrust
Act, Contract Law,
Civil Code, Investment
and other Biodiversitiy
Protection Legislation

PREGRANT

Optimising Exclusive Rights (IT
andContract)

POSTGRANT

This above scheme shows the position and function of core values of
Indonesian laws (the Pancasila) in the hierarcy of the law. That scheme refers to
Meuwissen’s concept that uses legal endeavour (rechtsbeoefening) to create, to
develop and to implement law in society. In this respect, Meuwissen introduces
various legal disciplines based on its abstraction level from legal dogmatics, legal
theory, and legal philosophy.1796 Parallel with Meuwissen, van Hoecke explained
The systems theory stresses the importance of the quality of interaction among components in
maintaing unity. See: Ludwig von Bertalanffy, 1969, General System Theory: Foundations,
Development, Applications New York: George Braziller. See also: Note.
1796 D.H.M. Meuwissen, “Vijf Stellingen over Rechtfolosofie”, in Een Beeld van Recht, Ars Aequi, 1979,
at 23-27 in Bernard Arief Sidharta, 1996, Reflections Concerning the Foundation and Scientific Character
of the Legal Science as the Basis for Developing Indonesia’s National Legal Sceince, Universitas
Padjadjaran, Bandung, at 140. To see the effectiveness of law at the practical level, it is relevant to
compare Kelsenian “Stufenbautheorie” concerning the hierarchy of law. See: Hans Kelsen, The Pure
Theory of Law, University of Calfornia Press, Berkeley, Los Angeles, 1970; Hans Kelsen, The General
Theory of Law and State, Harvard University Press.
1795
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the relationship between legal dogmatic, legal theory and legal philosophy by
using concept of meta-theory.1797 To explain the valid implementation of the
utilization of IT, it could be explained as follows:
1. Any effort to optimize the utilization of IT is a part of human activities at the
legal practice level. This effort involves legal structure, i.e. legal institutions,
executive and judicature institions, and a culture of law that requires legal
awareness on the part of society to respond to the implementation of the
utilization of IT. The validation of IT utilization is based on legal dogmatics.
2. The above scheme shows that the position and funtion of legal dogmatics is a
meta-theory of legal practice. At this level, the legal dogmatics refer to the
Patent Act, Copyright Act and other related Acts concerning the utilization of
IT. Thus, all activities in utilizing IT should be based on legal dogmatics. Next,
the existence of legal dogmatics is supported by legal theory.
3. In this respect, legal theory is a meta-theory of legal dogmatics and legal
practice.1798 Under the Meuwissen and M. van Hoecke concept, legal theory
studies and analyses the existence of legal dogmatics and legal practice. Thus,
all legal dogmatics and legal practice on the utilization of IT should be based
on relevant legal theories, such as intellectual property theories, such as natural
law or labour law, Lockean theory, utilitarian theory, economic law, contract
law and so forth.1799
4. Finally, all legal theories should be based on relevant legal philosophy that
may validate the legal theories. At this point, the legal philosophy of the right,
exclusivity, creator and inventor doctrine, personal rights, freedom and so
forth are relevant legal philosophy to explain and elaborate legal theories, legal
dogmatics and legal practice in utilizing IT. Still, at the legal philosophy level,
there are some relevant values that should be considered, such as fundamental
rights, unity, and sustainability. In this respect, all legal philosophies, legal
theories, legal dogmatics and legal practice in utilizing IT should be coherent
with the effort in maintaining fundamental rights as the core elements of unity
that guarantee the sustainability of collective life.
In optimizing the utilization of IT, this section will focus on the conceptual
efforts to create a tailor-made creator and inventor doctrine. It will be visualized
and elaborated in two steps: (i) the pre-grant and (ii) the post-grant level. At the
pre-grant level, this section explores some constitutive elements of the ideal legal

Jan Gijssels, Mark van Hoecke, Wat is Rechtsteorie, Antwerp, 1982, at 76, 91-95 in B. Arief Sidharta,
1996, at 142; See also: J.J.H. Bruggink, 1996, Refleksi tentang Hukum, at 4.
1798 Under the philosophy of science, theories are appreciated as a series of practical means of
organizing observation statements in order to derive prediction and conclusions. See: Ernest Nagel,
1961, The Structure of Science, London, at 129. Theories are procedurally useful, but are not true or
false. In this respect, legal theories serve as conceptual and practical guidance in formulating the
substance of the legal dogmatics or in finding appropriate law at the legal practice level. For
example, intellectual property theories are used to make patent law, copyright law and so forth.
1799 For detailed general theories on intellectual property, See: Peter S. Menell, 1999, Intellectual
Property: General Theories, available at: http://www.dklevine.org/archive/ittheory.pdf ; See also:
William
Fisher,
Theories
of
Intellectual
Property,
available
at:
http://www.law.harvard.edu/faculty/tfisher/iptheory.html
1797
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order by referring to a number of theoretical frameworks.1800 It is important to
validate an ideal and valid legal framework for optimizing IT. This effort can be
manifested through: (i) exploring the existence of the Pancasila as the grand norm
of Indonesian positive laws; (ii) defending and integrating fundamental human
rights, unity and sustainability under the Pancasila; and (iii) embodying public
interests, and fundamental human rights into positive legislation (i.e. the
Indonesian intellectual property regime) for the greatest benefit of all the people.
Then, at the post-grant level, this dissertation will introduce several
appropriate and relevant legal instruments, such as constructing coordinated
structure in an IP regime and Contracts, Constitutionalising IP and contracts in
Indonesian Law and Applying the Universal Principle and Humanistic
Rationalisation in contracts. Those legal instruments will be functioned to support
and guarantee the utilization of IT for the greatest benefit for the greatest number
of people. The discussion of the conceptual efforts at the post-grant level will be
elaborated in section 5.3.2.1.1. to 5.3.2.1.3. of this dissertation.
5.3.1.1. In Search of a Legal Framework: Insight from the Pancasila
Basically, human values, such as fundamental rights, public interest and
social justice are the main principles to maintain the unity and sustainability of
collective life. Indeed, the concept of the social function and the public interest are
universal values, which match Indonesian values. For example, sustainability
(keberlanjutan), unity (keutuhan), harmony (keserasian, keselarasan), equality and
justice (keseimbangan, keadilan), and equity (kepatutan). Principally, regarding ideal
values, there is no significant difference between the Pancasila values (crystallized
in Indonesian values) and universal values that have been recognized by people all
over the globe, such as public interest,1801 social function1802 and the greatest
The framework and indicators for analyzing the processes and outcomes of the exclusive
principle in the inventor and creator doctrine will adopt and synthesize various intellectual
property theories, concepts of Natural Law, Utilitarian logic, Aristotelian Corrective Justice, the
Rawlsian Theory of Justice, and the Systems Theory. In addition, those notions will be used to
elaborate and explain the Pancasila principles as the Indonesian grand norm, particularly for
validating the appropriate legal framework in optimizing the utilization of IT in Indonesia.
1801 Public interest is generally defined as common well-being or general welfare. In various pieces of
literature, public interest is society’s interests or collective interests. See: Gautama, Sudargo, 1983,
Pengertian Negara Hukum (The Concept of State of Law), Alumni, Bandung, at 15; See also: K.R.M.H.
Soeripto, “Mengamalkan, Menjabarkan, serta Menghayatkan Pancasila dan sekaligus
memantapkan Ketahanan Nasional, (Understading, Elaborating, Implementing and Internalising
the Pancasila) in Seminar on Pancasila in Airlangga University, 6-9 December 1976, at 26 and 34 et
seq. In the context of the utilization of property, it must be dedicated to creating or to reaching
collective usefulness; or the utilization of property should be enjoyed by the people for improving
the quality of collective life. In various Acts and regulations, public interest is related to the
collective interest of people, the collective interest of the nation and state (Law No.5/1960
concerning Land, Article 18); and development interest (Law No.20/1961 concerning Revocation of
Rights to Land for Public Interest, Article 1). Development interests are related to the Nation and
State interests, (ii) society or people’s interests. See also: Notonagoro, Pancasila Dasar Falsafah Negara,
Philosophcal Foundation of State, (Kumpulan Tiga Uraian Pokok-Pokok Persoalan tentang Pancasila,
Three Descriptions on the Main Problems on Pancasila), Bina Aksara, Jakarta, 1984; Notonagoro,
Pancasila Secara Ilmiah Populer, Pancasila is a Populer Scientific Work), Bina Aksara, Jakarta, 1987;
Notonagoro, Beberapa Hal mengenai Falsafah Pancasila, Radjawali Pers, Jakarta, 1982.
1802 The social function refers to the society-based working power of a property. It could be defined as
the utilization or functionalisation of a property that can maintain and improve the quality of
1800
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benefit of people within the framework of unity and sustainability. All principles
have been embodied in the Pancasila1803 as the Grand Norm of Indonesian positive
law.
5.3.1.1.1. The Nature and Logical Inference of the Pancasila Principles
Hierarchically, after the Pancasila, the source of Indonesian positive law is
the 1945 Constitution. In the preamble to the 1945 Constitution the Pancasila is
stated to be the embodiment of basic principles of an independent Indonesian
state.1804 These principles are sacred values of the Pancasila. They are cultural
principles, which should be respected by every Indonesian because they are the
ideology of the state and the life philosophy of Indonesian society. To put it
succinctly, and in the order provided in the Constitution, the Pancasila principles
are: (i) a belief in one supreme God;1805 (ii) humanitarianism;1806 (iii) the unity of
Indonesia;1807 (iv) democracy;1808 and (v) social justice.1809
collective life and not damage or harm collective interests. It means that in the utilization of
property, the owner, in utilizing his or her property, should consider the interests of others. For
example, A.W. Muschenga gives an example of the implementation of the term “social function” in
a traditional community in ancient India. Anyone who owns a boat cannot exclude others from
using his boat. The owner has an obligation to help others to cross the river. In this case, the owner
has no absolute rights to his boat. See: A.W. Musschenga, 1980, Noodzakelijkheid en Mogelijkheid van
Moraal, van Gorkum, Assen, in Ronald Z. Titahelu, 1999, at 271. In Indonesia, The concept of the
social function is derived from the concept of harmony and balance between rights and obligations.
It means that the social function must ensure personal rights, but if it is faced with public or
national interests, the public or national interests must first be considered without ignoring
personal rights. See also: Notonagoro, Pancasila Dasar Falsafah Negara, Philosophical Foundation of State,
(Kumpulan Tiga Uraian Pokok-Pokok Persoalan tentang Pancasila, Three Descriptions on the Main
Problems on Pancasila), Bina Aksara, Jakarta, 1984; Notonagoro, Pancasila Secara Ilmiah Populer,
Pancasila is a Populer Scientific Work), Bina Aksara, Jakarta, 1987; Notonagoro, Beberapa Hal
mengenai Falsafah Pancasila, Radjawali Pers, Jakarta, 1982.
1803 See: Soekarno, Pancasila, Binatjipta, 1957; See also: Mohammad Hatta’s (Former Vice President of
RI)’s Oration in Commemorating the Indonesian Independence Day, 17 August 1963 (Hatta
expressed the fundamental role of Pancasila principles as a positive and concrete guidance in
managing and regulating Indonesians to achieve the social justice and welfare for Indonesia); See
also: Oetojo Oesman and Alfian, (ed), Pancasila sebagai Ideologi: Dalam Berbagai Bidang Kehidupan,
Bermasyarakat, Berbangsa dan Bernegara, (Pancasila as Ideology in Various Lives), BP 7 Pusat, 1986;
Government, Pancasila: The State Philosophy; The US Congress Library on Pancasila. See also:
Notonagoro, Pancasila Dasar Falsafah Negara, Philosophical Foundation of State, (Kumpulan Tiga Uraian
Pokok-Pokok Persoalan tentang Pancasila, Three Descriptions on the Main Problems on Pancasila),
Bina Aksara, Jakarta, 1984; Notonagoro, Pancasila Secara Ilmiah Populer, Pancasila is a Populer
Scientific Work), Bina Aksara, Jakarta, 1987; Notonagoro, Beberapa Hal mengenai Falsafah
Pancasila, Radjawali Pers, Jakarta, 1982.
1804 The Pancasila does not stem from any particular ethnic group. It was intended to define the basic
values for an "Indonesian" political culture. See: Soekarno, Pancasila, Binatjipta, 1957; See also:
Oetojo Oesman and Alfian, (ed), Pancasila sebagai Ideologi: Dalam Berbagai Bidang Kehidupan,
Bermasyarakat, Berbangsa dan Bernegara, (Pancasila as Ideology in Various Life), BP 7 Pusat, 1986;
Government, Pancasila: The State Philosophy; The US Congress Library on Pancasila. See also:
Notonagoro, Pancasila Dasar Falsafah Negara, Philosophical Foundation of State, (Kumpulan Tiga Uraian
Pokok-Pokok Persoalan tentang Pancasila, Three Descriptions on the Main Problems on Pancasila),
Bina Aksara, Jakarta, 1984; Notonagoro, Pancasila Secara Ilmiah Populer, Pancasila is a Populer
Scientific Work), Bina Aksara, Jakarta, 1987; Notonagoro, Beberapa Hal mengenai Falsafah
Pancasila, Radjawali Pers, Jakarta, 1982
1805 This principle reaffirms the Indonesian people's belief that God does exist. It emphasizes that the
pursuit of sacred values will lead people to a better life. See also: Mohammad Hatta’s (Former Vice
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In Indonesian law, the Pancasila is constructed as the philosophical
foundation and the goal (rechtsidee) of the state in manifesting constitutional
objectives, protecting the people and the land of Indonesia; improving general
welfare and national intelligence; and participating to create a global order based
on the principle of independence, eternal peaceful existence and social justice.1810
Due to the existence and function of the Pancasila as the prime guidance in
achieving the constitutional objectives, as constructed in the preamble to the
Indonesian 1945 Constitution, the Pancasila should be appreciated as the national
consensus or the product of socio-political contract of Indonesians in appreciating,
regulating, governing and determining the individual and social relationship in
the context of collective life (i.e. the nation and the state) in Indonesia.1811

President of RI)’s Oration in Commemorating the Indonesian Independence Day, 17 August 1963.
This principle matches the views of natural law or moral law theorists, such as Aquinas and Locke,
who touched upon the role of God as basic morality in validating the existing positive laws toward
a better life. Principally, natural law refers to moral law that provides a moral and ethical
validation to protect rights, e.g. intellectual property rights. Normally, morality must not be
separated and a law which is totally divorced from morality ceases to be law. See: Curzon, L.B.,
2001, Jurisprudence, 3rd ed., Cavendish Publishing Ltd, London.
1806 The humanitarian principle requires that every human being should be treated according to
his/her dignity as God's creatures that tend to love ‘goodness’. This principle is also equal to
Aquinas’ theory, which emphasised the “the essence of human nature”, which also tends to favour
goodness. Therefore, it can be stated that goodness is a human value. According to Aquinas,
goodness and happiness, as the ultimate goal of the human being, are moral foundations of
positive law. See: Aquinas, Thomas, The Ends of Man, Summa Contra Gentiles, Book One: God (edited
and introduced by Anton Charler Pegis, 1991), University of Notre Dame Press; Aquinas, Thomas,
The Ends of Man, Summa Contra Gentiles, Book Three: Providence: Part II, (edited and introduced by
Vernon J. Bourke, 1991), University of Notre Dame Press.
1807 This principle embodies the concept of nationalism. It envisages the need to always foster national
unity and integrity. In 1928, the Indonesian youth pledged one country, one nation and one
language, after thereafter the Pancasila became the national ideology. The Indonesian government
enshrines the symbol of “Bhinneka Tunggal Ika”, which means Unity in Diversity. See: Oetojo
Oesman and Alfian, (ed), Pancasila sebagai Ideologi: Dalam Berbagai Bidang Kehidupan, Bermasyarakat,
Berbangsa dan Bernegara, BP 7 Pusat, 1986; See also: Government, Pancasila: The State Philosophy; The
US Congress Library on Pancasila. Regarding those points, it is necessary to restate that the concept
of unity should not be limited to the notion of territoriality. The principle of unity should be
appreciated as the national characteristic which reflects society’s awareness of the importance of
unity as a basic requirement to maintain the sustainability of collective life within the framework of
systems.
1808 The Democracy of the Pancasila calls for decision-making through deliberations, or musyawarah,
to reach consensus, or mufakat. Ibid
1809 This principle requires the equitable distribution of welfare for all people. This means that all
national potentials should be utilized for the goodness and happiness of people. Social justice
implies protection for the weak. Protection should prevent abusive treatment by the strong and
ensure the rule of law. Compare: Rawlsian Justice, See: Notes 1030, 1834.
1810 See: the Preamble of the Indonesian 1945 Constitution.
1811 Personal Communication with Prof. Syafruddin Bahar (the Commissioner at the National
Commission of Human Rights in Indonesia, Professor of Etnicity and National Integration, Gadjah
Mada University) in the Indonesian Law Society Dialogue concerning Mencari Paradigma Baru
Pancasila (Exploring New Paradigm of Pancasila), in 26 April 2006, Molengraaff Institute for
Private Law, Utrecht, the Netherlands. See also: Syafruddin Bahar, 2007, ‘How to Implement the
Pancasila as the State Foundation through Functional Paradigm’, the Secreatariat of the State of
Indonesia,
available
at:
http://www.setneg.go.id/index.php?option=com_content&task=view&id=520&Itemid=116
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It is important to state that those five principles of the Pancasila reflect the
systematic logical inferences of the existence of individual and social life in the
context of the nation and state. This logical inference could be seen and elaborated
from the existence and awareness of human beings concerning the divinity values
of God’s power (The first principle of the Pancasila). In this respect, Indonesians
realised that God creates human beings and provides the right to life. As God’s
creature, every human being has dignity and rights to interact with others and
nature in order to maintain his or her life. Thus, every individual should live
together with others in harmony. In order to guarantee the sustainable and
harmonious interaction of individuals at the social level, every individual should
maintain the equality of collective life through respecting others’ rights and
dignity. This notion obliges every individual to respect others based on the
humanitarian principle which is a logical consequence of the second principle of
the Pancasila. Then, in social life, society realises that every individual needs
conducive, comfortable and secure conditions that allow the people to achieve
their collective goals. In order to create and guarantee conducive and secured
conditions, in various aspects, such as political, economic, social and legal
certainty, Indonesia agreed to create a state organization based on the unity
principle (the third principle of the Pancasila). This is also required to achieve the
collective goal of Indonesians, i.e. social justice for Indonesians (the fifth principle
of the Pancasila). Then, in achieving the collective goal, Indonesians agreed to
choose the democratic system based on the deliberation principle (the fourt
principle of the Pancasila). The Pancasila democratic system is required to include
public participation with various backgrounds, aspirations, interests, religions,
and characteristics1812 in regulating and determining collective life by considering
the unity of the nation. This unity can only be maintained based on harmony and
balance. This harmony is achieved based on the deliberation principle led by
collective wisdom towards social justice for Indonesians (the fifth principle). The
above logical inferences of the Pancasila principles have clearly provided guidance
and answers to the existence and the principles of the individual and social
relationships, the goal of the nation, the way to achieve this goal, the form of the
state and other essential issues, such as the Indonesian rule of law (rechtstaat),1813
the Indonesian democratic state,1814 and the Indonesian welfare state.1815
Indonesians are made up of 1,072 ethnic groups (based on the National Census in 2000, See:
Suryadinata, 2003). The heterogeneity of etnic groups, races, and religions in Indonesia has been
formalised under the slogan ‘diversity in unity’ (Bhineka Tunggal Ika). At the constitutional level,
the recognition of this heterogeneity was embodied by the granting of Adat community’s rights
(Adatrechts gemenschap, indigenous peoples) in Indonesia. See: The Indonesian 1945 Constitution,
Article 18B(2), and 28 I(3); See also: Law No.39/1999 concerning Human Rights. See also: Safruddin
Bahar, 2007.
1813 In this context, the rule of law principle obliges that all utilization of power and authority should
be based on existing Indonesian laws that visualise the Pancasila principles. It means that all
existing laws should not contradict the Pancasila principles and the Indonesian 1945 Constitution.
For example, in the exploitation of intellectual products, all policies, laws and regulations in
utilizing any intellectual products should be dedicated to maintain the dignity, unity and
sustainability of the human being, either at the individual or social level.
1814 In this context, the Indonesian democratic state refers to the Pancasila democratic state that
involves public participation in regulating and determining collective life. This notion has a
consequence that people have rights to control all of the implementaion and the utilizaion of public
1812
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For achieving the ideal state of social order, i.e. social justice for
Indonesians, the government introduced national development based on the
Pancasila and the Undang Undang Dasar 1945 (the 1945 Constitution).1816 Thus, all
Indonesian positive laws should emanate from the Pancasila and the 1945
Constitution.1817 The logical and juridical consequence of this notion makes
Pancasila, as the principal foundation of truth, legitimizes all other legal concepts.
In this case, the Pancasila is the source of the law’s goals, which establish and
structure a fundamental foundation for general legal principles in Indonesia.
The five basic principles of the Pancasila are stipulated in the four main
ideals in the Preamble to the 1945 Constitution. The four main ideals are: (i) The
state is based on God the Almighty according to civilised society within the
framework of the Indonesian union state; (ii) The state has sovereignty based on
representative society; (iii) The state manifests social justice for all Indonesians; (iv)
The state provides protection for all Indonesians and territory based on unity.
The Pancasila and the Preamble to the 1945 Constitution are considered to
be the axiom of Indonesian legal endeavours, e.g. managing IT, which covers
several aspects: (i) legal objectives; (ii) legal resources; (iii) social justice; and (iv)
legal protection. The first main ideal, ‘the state is based on God the Almighty
according to civilised society within the framework of the Indonesian union state’,
refers to the legal objectives, which govern society’s interests (emerging rights and
duties)1818 as determined by God.1819 In this respect, the harmonious relationship
authorities and powers based on rational and transparent principles within the framework of
existing Indonesian laws.
1815 In this context, the Indonesian welfare state refers to the Pancasila welfare state that involves all
peoples in regulating and endeavouring rational collective efforts through existing laws to achieve
material and immaterial welfare and happiness based on human dignity and divity values.
1816 The 1945 Constitution of the Republic of Indonesia as amended by the First Amendment of 1999,
the Second Amendment of 2000, the Third Amendment of 2001 and the Fourth Amendment of
2002. The 1945 Consitution consists of 37 articles, 3 of which are on transitional provisions, and 2
articles on additional provisions. Its ideology and concepts were laid by the founding fathers of
Indonesia (Muhammad Yamin, Supomo, Sukarno and Hatta). The Indonesia Constitution (Undang
Undang Dasar 1945), being the ‘supreme law, enshrines the Pancasila ideology — or the basic state
philosophy, which embraces the five basic principles’.
1817 The Pancasila and the 1945 Constitution control all Indonesian positive laws. The Pancasila is the
ideal or identity of Indonesian law (rechtsidee) that serves as the highest guidance for the
constitution, and laws, regulations, and policies in Indonesia. According to Indonesian law, the
Pancasila has two functions: (i) as the ideals (rechtsidee) of Indonesian law; and (ii) as the highest
Indonesian legal order.
1818 In this case, law emphasises the importance of a balance being struck between rights and duty.
This is the basis for social justice. It means that rights cannot surpass an obligation. Likewise, an
obligation cannot overwhelm a right. Every person has a right to obtain what he or she needs in
fulfilling his or her needs in life. Every person has an obligation to provide what he or she can give
to others who need it in order to maintain and nurture their survival. Thus, any action to help each
other is necessarily an obligation to fulfil the need for sustainable collective life. This requires that
every human being should act based on justice and civilised rules. In this case, they should
maintain their own existence and each other’s existence; they even have an obligation to maintain
other forms of life. The above concept is based on the Indonesian paradigmatic view which realised
the importance of a balance between rights and obligations. See also: Lockean thought.
1819 Locke argued that these duties are imposed by God and are discernable by reason. For Locke, the
ultimate source of law is God, not reason. Yolton said “Locke was seeking to justify a system of
morality by grounding the moral law in something objective. The law of nature is a decree of God,
not of man’s reason. It is part of God’s will”. Though the laws of nature do not originate with
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between rights and obligations is a must. Thus, it requires legal protection. This
elaboration clearly shows a strong link between morality and positive law. In this
context, positive law must be in accordance with morals.1820 Law should help
human beings to develop their existence and potential based on their nature:
conserving the dignity of human beings, maintaining justice, ensuring equality
and freedom, developing public interest and welfare.1821
The second main ideal, ‘the state has sovereignty based on representative
society’, refers to legal resources which contain the characteristic of formal logic.
They are manifested in: (i) the form of the state as the organisation of the power of
the people; and (ii) democracy based on consensus (musyawarah) in the form of
wisdom. The State, as the power organisation of the people, has rights and
obligations to regulate vital and strategic commodities, including the utilization of
IT in order to fulfil the needs of individuals, the community and the state.
Management in utilizing IT should be regulated by the state. This is because the
state has authority and sovereignty to adopt necessary policies and actions to
achieve the ultimate goal of society. Then, to achieve this goal, the government
should consider democracy as a state mechanism in regulating rights and
obligations.
The third main ideal, ‘the state manifests social justice for all Indonesians’
refers to social justice that might cover a broad range of justice, such as distributive
justice, commutative justice, corrective justice, legal justice, and the collective
protection of life. The balance between rights and obligations as mentioned in the
first main ideal is the basic requirement for achieving social justice. However, the
achievement should be manifested in an orderly fashion through formal methods
as mentioned in the second main thought. The embodiment of the concept into
positive laws may concern Rawlsian justice that emphasizes the fairness
principle.1822
The fourth main ideal, ‘the state provides protection for all Indonesians and
territory based on unity’ refers to legal protection aspect. It refers to the State’s
authority in regulating rights concerning IT, and their protection. Providing legal
protection should manifest justice as mentioned in the third main ideal.
Accordingly, protecting creativity and productivity must be dedicated to achieving
the collective goal without damaging individual interests. On that ground, the
mankind, human reason can determine what the laws of nature are. John W. Yolton, Locke on the
Law of Nature, 67 PHIL. REV. (1958), at 477, 483, 487-489.
1820 According to Aquinas, law may contain injustice if it contradicts the idea of public welfare. In this
case, moral reason should be legal reason, because they are part of the fundamental criteria for
legal validity. Natural law proponents argue that the legal norm must fulfil the moral criteria,
because they believe that there is an essential link between law and morality. See: Leiter, Brian,
1999, Objectivity in Law and Morals, Cambridge University Press, at 6; Brink, David O., 1999, Legal
Interpretation, Objectivity and Morality in Leiter, Brian, 1999, Objectivity in Law and Morals,
Cambridge University Press, at 12-13.
1821 Injustice in law can occur if: (i) the government enforces law that contains no public welfare, but
only its own interest; (ii) legislators make law by going beyond their own authority; (iii) law is
forced on society, even though it is based on public welfare. See: Aquinas, T., The Ends of Man,
Summa Theologica, in Lord Lloyd of Hampstead, Introduction to Jurisprudence, 3th ed., Praeger
Publisher, 1972, at 96-97.
1822 See: Notes 1030, 1854. See also: Thomas Morawetz, Justice, The International Library of Essays in
Law and Legal Theory, Schools 2, Dartmouth, Aldershot, Sydney, 1990, at 1.
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state should protect the existence of any party, as long as the related parties individuals and groups- recognize each other’s existence. To this degree, all the
above main ideals were considered to be indicators of equity, justice, and truth.
Thus, it can be a basic consideration to legitimize the state’s authority in regulating
the granting, functioning, and utilization of IT, and human behaviour and action in
using and optimizing IT, either for oneself or for society.
5.3.1.1.2. Fundamental Human Rights, Unity, Sustainability and the Pancasila
This section elaborates the importance of fundamental rights, unity and
sustainability as constitutive elements of a tailor-made creator and inventor
doctrine. It will also link those important elements to the Pancasila as the Grand
Norm of the Indonesian positive laws. Fundamental human rights are an ideal
basis to provide a just balance between private and public interests in intellectual
property, based on the principle of equity and justice. They offer a synthesis of the
bases of natural law and utilitarianism and represent the values from which
intellectual property developed.1823 At the international level, the synthesis of the
two schools of thought (i.e. natural law and utilitarian) is built into Arts. 25 and 27
of the Universal Declaration of Human Rights (UDHR) of 1948.1824 Other
provisions of international conventions are Arts. 12 and 15(1) of the International
Covenant on Economic, Social and Cultural Rights (ICESCR) of 19 December
1966,1825 and Article 10(1) of the European Convention on Human Rights (ECHR)
that codify the principle of the freedom of expression.
From a technical legal perspective, even though human rights and IPR have
diametrical characteristics,1826 substantially and hierarchically, human rights
should be posited as the primacy of national development policies and
programmes, including economic, socio-political policies and so forth.1827 Thus, the
Drahos, 1997, at 47.
Principally, the right of access to public health is guaranteed in the UDHR, which stipulates that
"everyone has the right to a standard of living adequate for the health and well-being of himself
and of his family, including food, clothing, housing and medical care" (Article 25 (1) UDHR), while
the UDHR, Art 27 states that “everyone has the rights freely to participate in the cultural life of the
community, to enjoy the arts and to share in scientific advancement and its benefits”. See also: General
Comment No. 7, 2005, at 11, par. 39 (e).
1825 This right is equally guaranteed in the Covenant, which claims that “The States Parties to the present
Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical
and mental health” (Article 12, ICESCR). The Covenant entails some core obligations, amongst
which is to strike an adequate balance between the effective protection of moral and material
interests of authors and State parties' obligations in relation to the rights to food, health and
education. See: G.A. res. 2200A (XXI); UN Doc. A/6316, 999 UNTS 171; See also: General Comment
No. 7, 2005, at 11, par. 39 (e).
1826 The diametrical characteristic between human rights and intellectual property rights can be
elaborated or illustrated as follows: (i) public law vs. private law, (ii) ex persona vs. ex lege (by
virtue of the law); (iii) universal vs. territorial; (iv) personal rights vs. personal rights and corporate
rights; (v) immaterial interests vs. material interests; (vi) unlimited term vs. limited term; (vii) nonassignable vs. assignable; (viii) non-exploitable vs. exploitable. See: Grosheide (ed.), 2010, Intellectual
Property Rights and Human Rights: A Paradox, CIER, Edward Elgar, Cheltenham, UK.
1827 In Resolution 2000/7 on “Intellectual Property Rights and Human Rights,” for example, the
United Nations Sub-Commission on the Protection and Promotion of Human Rights urged
international institutions, national governments, intergovernmental organizations, and civil society
groups to give human rights “primacy . . . over economic policies and agreements.” See:
1823
1824
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IP regime should be viewed through the prism of human rights discourse in order
to posit the property mechanism as a legal instrument to integrate and fulfil the
substantial interests and fundamental needs of human being. For that reason,
human rights-based language in national legislation is used, giving the highest
possible priority to protecting the public interest, to remedying monopoly abuses
by the patent holder, and to supporting access to IT in relation to copyright and
patent is imperative.1828 The opportunity to embody the above idea can be based
on (the objectives and the principles of) Articles 7 and 8 of the TRIPs Agreement,
which provide a strong public interest framework for the interpretation and
implementation of intellectual property rights.1829
At the national level, the fundamental human rights is principally relevant
with the humanitarian principle as the second principle of the Pancasila. The
appreciation and the protection of the fundamental human rights have been
explicitly expressed in the Indonesian 1945 Constitution. In this respect, Indonesia
has adopted some essential elements of fundamental rights, which are regulated in
several provisions in the 1945 Constitution, such as the rights to food, housing, and
a normal environment, the right to health, the right to IT (Article 28), and the right
to education (Article 31). Those articles are the ultimate imperative norms that
impose a positive obligation on the State to undertake any active action in order to
maintain and protect the fundamental rights of people. This concept may apply to
the scope of the State’s responsibility to amend the existing legislation or to adopt
new legislation,1830 to change administrative practices,1831 or even to halt financial
efforts1832 if they result in potential obstacles for people (weaker parties) in
E/CN.4/Sub.2/2000/7, See also: Laurence R. Helfer, Toward a Human Rights Framework for
Intellectual Property, 40 U.C. DAVIS L. REV. 971 (2007); Margaret Chon, Intellectual Property and the
Development Divide, 27 CARDOZO L. REV. 109 (2006), at 2886 (proposing to integrate a principle of
substantive equality “throughout intellectual property globalization decision-making via a legal
rule akin to the strict scrutiny doctrine in U.S. constitutional law”). As the U.K. Commission on
Intellectual Property Rights noted in its chapter on health: “Our starting point in this analysis is
that healthcare considerations must be the main objective in determining what IP regime should
apply to healthcare products. IP rights are not conferred to deliver profits to industry except so that
these can be used to deliver better healthcare in the long term. Such rights must therefore be closely
monitored to ensure that they do actually promote healthcare objectives and, above all, are not
responsible for preventing poor people in developing countries from obtaining healthcare.” See:
Commission on Intellectual Property Rights, 2002, Integrating Intellectual Property Rights and
Development Policy: Report of the Commission on Intellectual Property Rights, available at:
http://www.iprcommission.org/papers/pdfs/final_report/CIPRfullfinal.pdf, at 30.
1828 In copyright, the State must use limitations and exceptions to ensure that copyright rules do not
undermine the economic accessibility of education (see Art. 13 ICESCR and Art. 29 CRC). In
patents, the State must ensure respect for the views of the child and access to information
concerning the impact of proposed patent rules on children’s health, when planning and
negotiating trade-related IP rules (see Arts. 12, 13(1) and 17 CRC).
1829 Article 7 lays down the need to balance the protection of intellectual property rights with the
promotion of technological innovation and the transfer and dissemination of technology 'in a
manner conducive to social and economic welfare'. Article 8 outlines the rights of members to
adopt measures to protect public health, to prevent any abuse of the intellectual property rights
and to prevent the obstructions to the international transfer of technology, provided that these
measures are consistent with the provisions of the TRIPS. See: TRIPs Agreement, Arts. 7 and 8.
1830 X and Y v. The Netherlands, 1985.
1831 Gaskin v. The United Kingdom, 1989.
1832 Airey v. Ireland, 1979.
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fulfilling their fundamental rights.1833 Even more so, fundamental rights provisions
can be used to lay down the ground rules for appreciating and understanding the
different interests based on the principles of sustainability, equity and justice as
well as to limit the scope of and the means for the exploitation of knowledge
resources through the IP regime and contracts for transferring technology.
The above description obliges the State to respect, protect, and fulfil human
rights, particularly in the fields of food, health and education (FHE). To visualise
the scope of the respect for the protection and the fulfilment of human rights in the
essential fields of FHE, it is relevant to see and consider Gruskin and Tarantola’s
formulation on the pathway to health and human rights, which elaborate that
respect for protection and fulfilment of human rights into several relevant
domains, such as the outcome, systems and programmes of health. In this context,
it is necessary to adapt and to elaborate Gruskin and Tarantola’s health matrix in
order to formulate the pathway towards FHE and Human Rights in the following
matrix.
Matrix 12. A Pathway to Food, Health, Education and Human Rights1834
Domains of
Human
Rights

Governmental Obligations with Respect to Human Rights
The Respect

The Protect

The Fulfil

1. Food,
Health and
Education
(FHE)
Outcome

Government should
not violate rights of
people on the basis of
their FHE status.

The Government should
prevent non-state actors
(including NGOs and
corporations in FHE
institutions, i.e. insurance
providers) from violating
the rights of people on
the basis of their FHE
status.

The Government should
take
administrative,
legislative, judicial and
other legal measures to
promote and protect the
rights of people in FHE
and other basic needs
services.

2. Food,
Health and
Education
Systems

The
Government
should not directly
violate rights in the
design,
implementation and
evaluation of national
FHE
systems,
including
ensuring
that
they
are
sufficiently accessible,
efficient,
affordable
and of good quality

The Government should
prevent non-state actors
from violating rights in
the
design,
implementation
and
evaluation
of
FHE
systems and structures,
including ensuring that
they
are
sufficiently
accessible,
efficient,
affordable.

The Government should
take legislative, judicial,
administrative, and other
legal measures in creating
and providing a sufficient
allocation of resources
and the infrastructure of
safety nets, as well as
ensuring
that
FHE
systems are sufficiently
accessible,
efficient,
affordable and of good

Grosheide, 2001: 48 in Cherednychenko, 2004:5, 2006:199.
Adapted from Tarantola, D., Gruskin, S. (1998). Children confronting HIV/AIDS: charting the
confluence of rights and health. Health and Human Rights, 3(1), 60-86. in Sofia Gruskin and Daniel
Tarantola,
“Health
and
Human
Rights”,
available
at:
http://www.hsph.harvard.edu/fxbcenter/FXBC_WP10--Gruskin_and_Tarantola.pdf
See
also:
Daniel Tarantola, “Global Justice and Human Rights: Health and Human Rights in Practice”, in
Global
Justice:
Theory
Practice
Rhetoric,(1),
2007,
available
at:
http://www.theglobaljusticenetwork.org/wp-content/uploads/2_tarantola.pdf

1833
1834
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for all of the people.
3. Food,
Health and
Education
policies and
programmes

The
Government
should not violate the
civil,
political,
economic, social and
cultural
rights
of
people
that
may
directly impact on
their needs in FHE.
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quality for all the people.

The Government should
prevent rights violations
by non-state actors that
directly impact on FHE.

The Government should
take
all
possible
legislative,
judicial,
administrative, and other
legal
measures
to
strengthen
human
development
mechanisms,
for
the
promotion and protection
of human rights.

Fundamental rights elements, such as food, health and education, are
closely related to unity and sustainability. The sufficient nature of basic needs, i.e.
food, health and education, is a pre-requirement to guarantee the security of life1835
or a normal life so as to maintain the unity and the sustainability of collective life.
Therefore, the governmental obligation to respect, to protect and to fulfil
fundamental rights is a must, in order to maintain the unity and sustainability of
collective life. This view is important because it links and matches the system of
values in Indonesia which lays down the ground rules for people to live together
in harmony. This view sees unity as the main mandatory element of the system,
i.e. a social system to maintain sustainability.
This unity is indicated by a good or normal interaction among three
components in a social system. It was interaction, not components that became the
main focus of the system’s. A social system will work properly if all components
can interact normally. Good quality interaction among the components will
stimulate the full participation of the components so as to function proportionally
which, in turn, maintains unity. This condition requires a balance or equality. In a
legal context, this term can be interpreted as justice. Therefore, justice should be
dedicated to maintaining unity and sustainability. The legal consequence is that all
interaction systems either at the political, economic, social, and cultural level
should be devoted to creating and strengthening the unity and sustainability of
collective life. Thus, all development programmes which ignore the main
mandatory element of systems become invalid.
Based on the above arguments, fundamental rights and the unity and
sustainability principles can be appreciated as constitutive elements of the ultimate
guidance (the meta value) in optimising the utilization of intellectual products not
only for achieving economic purposes but also for protecting human dignity. This
concept is relevant to visualize the links between those core values and the
It is interesting to note the UNDP’s concept of the security of life. In 1994, the UNDP, in its human
development report, stated that “the concept of security must change from an exclusive stress on
national security to a much greater stress on people security, from security through armaments to
security through human development, from territorial to food, employment and environmental
security”. In this context, the meaning of (human) security may cover various aspects, such as:
economic security (free from poverty), food security (access to food), health security (access to
health), environmental security, individual security (physical security from domestic violence, and
criminality), social security (acces to education, social and cultural values), and political security
(human rights).
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Pancasila principles, such as divinity, humanitarianism, unity and social justice.
Under the Pancasila-based Constitutional State, the Indonesian government is
obliged to respect, to fulfil and to protect human rights in order to create an
equitable precondition that may guarantee the unity and the sustainability of
collective life. This is based on the divinity values that recognise human dignity
and the individual freedom to live in harmony with others. For that reason, in
Indonesia, the apprecaiation and the respectfulness of human dignity and human
rights based on the Pancasila should emphasize the balance of interests between
individual and collective rights. It is necessary to note that the recognition of
individual rights based on the Pancasila has roots in the balance between the rights
and duties of human beings. In this respect, individual rights will emerge and exist
when the obligation towards the state is created. However, the utilisation or the
exploitation of individual rights is recognised and allowed as long as it does not
contradict or threatens public interests towards social justice. Thus, fundamental
rights, unity, and sustainability, and the Pancasila1836 clearly become the
fundamental theoretical framework to construct the ideal social order1837 in
managing the utilization of IT in Indonesia for the greatest benefit for the greatest
number of people.
5.3.1.2. Normative Implication of the Pancasila on the Regulatory Framework in
the Utilisation of Intellectual Products for the Greatest Benefit of the People
One of the main challenges in visualizing the principle of the greatest benefit
for the greatest number of people is how to interpret, elaborate and embody this in
positive law. It is important to provide legal certainty and to avoid inconsistency
between the ultimate goal in theory and the utilization of IT in practice. This is
important because the utilization of IT is frequently inconsistent with the ultimate
goal. In practice, certain people, corporations or institutions that control IT,
through state grants, technology trading, or other methods, do not use or optimize
it properly. For that reason, several important provisions in the IP regime (TRIPs,
ICA 2002, and IPA 2001) that advocate social functions, national interests, and the
public interest in utilizing IT become more relevant in the embodiment of the
greatest benefit for the greatest number of people. Thus, the implementation of
exclusive rights and the freedom of contract should be integrated into the social
The Pancasila is the philosophical basis of the Indonesian State. It does not stem from any
particular ethnic group. It was intended to define the basic values of an "Indonesian" political
culture. The Pancasila consists of two Sanskrit words, Panca meaning five, and Sila meaning
principle. It comprises five inseparable and interrelated principles. Every Indonesian citizen
should: (i) Believe in the one and only God the Almighty; (ii) strive to achieve a just and civilised
humanity; (iii) maintain Indonesian unity; (iv) adhere to Democracy guided by an inner wisdom in
the unanimity arising out of deliberations amongst representatives; and (v) strive to achieve social
justice for the whole of the people of Indonesia. These principles are sacred values of the Pancasila.
It is a cultural principle, which should be respected by every Indonesian because it is the ideology
of the state and the life philosophy of Indonesian society. Based on the People Consultative
Assembly Decree No.XX/1966 (TAP MPRS No.XX/MPRS/1966) on Hierarchy on Positive Laws
and and Regulation, Pancasila is the source of the positive law sources; See also: People
Consultative Assembly Decree No. II/1978 (TAP MPR RI No. II/1978) on Guidance for
Understanding and Internalising Pancasila.
1837 The ideal state of social order (the image or elements of the social contract) should be agreed upon
by all components in a society. It is important as a basic framework to drive collective society. Like
Locke said, free people need to agree on some ground rules in order to live together in harmony.
1836

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

373

function, the public interest, and fundamental rights in order to create the greatest
benefit for the greatest number of people. This principle limits and guides the
state’s authority to control (to master) and to optimise the utilization of IT.
The term mastery implies the state’s authority in using and optimising IT.
With regard to the concept of mastery, the State, as the sovereign organization,
should be considered as the body, which is responsible for the organization of the
people’s power. Therefore, it is not relevant to assume that the State has authority
as is the case with the theory of ownership. The state, as the organization
representing sovereign people, has authority to regulate: (i) the availability, utility,
and optimization of IT; (ii) the determination and regulation of the legal
relationship between individuals or institutions (legal subjects) and information
and technology (legal objects). An indicator that can be used to measure the limits
of legal subjects in utilizing these legal objects is the term ‘the greatest benefit of
the people’. Therefore, the concept of the utilization and optimization of
intellectual products for the greatest benefit of the people should be embodied in
positive laws. It requires that: (i) any grant, utilization, and optimization of IT; (ii)
any determination and regulation of the legal relationship between individuals
and IT; and (iii) any regulation and legal relationship between individuals and
legal action concerning IT, should be dedicated to achieving the greatest degree of
benefit for the people.1838
Various works in the literature (legal, political and economic) show that there
are several influential factors governing IT, such as: (i) general legal principles
(existing at the philosophical level); (ii) legal theory; (iii) legal dogma; (iv) law in
practice; (v) the politics of law; (vi) power, authority and coercion; and other nonlegal elements, such as economic, social, and cultural factors. Every influential
legal element contains an interest in constructing the existing copyright and patent
regime and its implementation. In this case, each factor has a strong substantial
and interrelated link to produce existing laws. For that reason, every legal element
at every stage of the legal endeavour, either at a philosophical, theoretical or
practical level, should be devoted to creating justice for the greatest benefit of the
people. Those factors which regulate the granting and utilization of IT can be
depicted as follows:

UU No.18/2002 concerning the National System of Research, Development, and Application of
Science and Technology states that: “(1) God Almighty created nature and all internal resources for
the welfare of human beings. Those creations should be responsibly managed and optimized
through mastering, utilizing, and developing science and technology; (2) mastering, utilizing,
optimizing, and developing information, science and technology should be consistent with the
ultimate goal of the 1945 Constitution: (i) protecting all Indonesians and its territory; (ii) improving
public welfare; (iii) promoting the nation’s intelligence; (iv) harmonizing society’s life and its
environment based on the Pancasila. See: UU No.18/2002 Concerning the National System of
Research, Development, and Application of Science and Technology, Considerations (a) and (b)
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Scheme 3. The Legal Framework for the Granting and Utilization of Information
and Technology
The Greatest Benefit, Welfare, and
Justice are based on the Pancasila

NonLegal
aspects:
economic
social,
cultural
aspects

General Legal
Principles
Legal Theory
Legal
Dogmatics

Granting and Utilization
of Rights in Information
and Technology for the
Public Interest and the
Social Function

Law in
Practice

Politics,
Power,
Immunity,
Privelege,
Authority,
Force,
Coercion,
Control,
Influence,
Interests.

Public Interaction
(Social, Political, Economic
and Cultural Domain)

This model proposes that any granting of rights concerning the utilization of
IT obliges right holders to use and optimize IT based on rights and obligations
determined by the above factors.1839 The State, through the government, regulates
the right of access to IT. This regulation is determined by purely legal factors (legal
techniques) and the influence of non-legal factors, such as economic, social, and
cultural elements. Politics,1840 force,1841 power,1842 authority,1843 coercion, influence,

Hohfeld signified that ‘rights’ contain some potential referents, such as power, immunity and
privilege. Hohfeld proposed that the meaning of this term be combined in a claim for which there
was a correlative duty. The link between rights proper or claimed rights and duties is axiomatic
such rights necessarily have correlative duties. According to Drahos, Hohfeld was not the first to
advance the correlativity thesis. He drives the thesis from the language of case law. Austin also
argues that all laws conferring rights impose a certain duty. Likewise, Betham saw a logical link
between laws creating obligations and rights. See: John Austin, Lectures on Jurisprudence, 5th edition,
London, 1985 (Lecture I); Drahos, 1996, at 148.
1840 Politics is the proof of creating public policy through influencing or controlling the sources of
power and authority. See: George A. Theodorson – Achilles G. Theodorson, A Modern Dictionary
of Sociology Thomas Y. Crowell Company, 1934, New York, at 393
1841 Force is an overt expression of power used to compel an individual or group to follow a course or
courses of action desired by another individual or group. Force is often referred to as manifest
power. It may take the form of physical manipulation (e.g. beating, imprisonment, death) or social
or economic pressure. See: George A. Theodorson – Achilles G. Theodorson, 1934, New York, at 56
and 159.
1842 Power is the ability of an individual or group to carry out its/their wishes or policies, and to
control or manipulate, or influence the behaviour of others, whether they wish to cooperate or not.
See: George A. Theodorson – Achilles G. Theodorson, 1934, New York, at 307.
1843 Authority relates to power and force. Authority is the ability of an individual or group to
carry out its/their wishes or policies, and to control, manipulate, or influence the behaviour
of others, whether they wish to cooperate or not. See: Theodorson, G.A., A Modern Dictionary
of Sociology, Crowell Company, New York, at 56, 159). Authority is valid as long as it works by
1839
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and interest factors, in a legal context, also influence the granting rights in IT, as
well as their utilization and optimization. Thus, power, coercion, and rights, taken
together, form law.1844 Accordingly, law in practice should not contradict legal
dogmatics, legal theories and general legal principles that regulate the social
function, public interest and fundamental rights. All stages in appreciating law
should be devoted to creating social justice for the greatest benefit of the people
within the framework of unity and sustainability.
This is coherent with the Pancasila because its core principles such as
humanitarianism, unity, sustainability and social justice are meta-norms (matching
universal norms) that oblige the government to create social justice for all in order
to maintain the sustainability of collective life. Consequently, the government
should introduce the term ‘social function’ to optimise any property and to create
social justice. Therefore, the social function is meant to restate the fact that the
exclusive right has a social function.1845 So, if we focus on IT, it means that the state
must develop and manifest the utilization of IT with the characteristic of the social
function. This approach can strengthen the state’s role in improving the quality of
the utilization of IT based on the principles of fundamental rights and the public
interest in order to maintain the unity and sustainability of collective life.1846
In this case, granting certain rights, inter alia, rights in IT, falls under the
state’s authority. Through this authority, based on law, the government can create
appropriate models for using and optimizing IT for the greatest benefit of the
people. One of the most important government obligations is to provide legal
protection for the public interest and the social function in utilizing IT. To interpret
and elaborate this obligation, the government should consider the main notions in
the Preamble to the 1945 Constitution, which provide a fundamental foundation
for determining the public interest and the social function. This is because, the
terms (values of) the public interest and the social function are considered as
law. This authority is owned by the state. Therefore, it has the right to demand obeyance by the
people (deontic authority).
1844 It is interesting to note the concept of law from a sociological perspective. Theodorson and
Theodorson define law as a complex of social norms and rules that serve to maintain social order,
to exercise power, to compel conformity to the existing system of authority, and to provide the
means for changes in the legal or administrative systems. See: George A. Theodorson – Achilles G.
Theodorson, 1934, New York, at 393.
1845 It is different from the concept of ownership, the right to use property/wealth (in a rational way)
as Leon Duguit mentioned. The meaning of this concept is more relevant and parallel to
Radbruch’s social function concept, where in the property right that has a social function, there is
an element of a social obligation. This is like Notonagoro’s concept that underlies the concept of the
social function on the land. He started from the point of view of the state’s authority. Because the
state is a personification of the people, it has the authority and power to guarantee the social
function. The authority of the state means the state’s authority to regulate and maintain collective
life. See: Notonagoro, Politik Hukum dan Pembangunan Agraria di Indonesia, (Political Law and Agrarian
Development in Indonesia), Bina Aksara, Jakarta, 1984, at 106, et.seq. See also: Notonagoro, Pancasila
Dasar Falsafah Negara, (Pancasila as Philosophcal Foundation of State), Kumpulan Tiga Uraian PokokPokok Persoalan tentang Pancasila, (Three Descriptions on the Main Problems on Pancasila), Bina
Aksara, Jakarta, 1984; Notonagoro, Pancasila Secara Ilmiah Populer, (Pancasila is a Populer Scientific
Work), Bina Aksara, Jakarta, 1987; Notonagoro, Beberapa Hal mengenai Falsafah Pancasila, (Some Notes
of Philosophy of Pancasila), Radjawali Pers, Jakarta, 1982.
1846 In this case, this concept may revoke the legal relationship between the owner and the property –
e.g. information and technology. Thus, the implementation of the social function is very much
dependent on the authority of the state.
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general legal principles, which stem from the main notions in the Preamble to the
1945 Constitution. Thus, these ideal values should be posited as basic
considerations to implement national development programmes, including the
exploitation of IT as a part of intellectual property products.1847
Based on the above description, the general legal principles, legal theories,
legal dogmatics and legal practice concerning the just utilization of IT should
emanate from the grand norm1848 to optimise IT for the greatest benefit of the
people. To do so, this dissertation elaborates argumentations on public interest and
the social functions of IT. In elaborating those issues, it is necessary to discuss
some relevant questions: (i) How can one link the concept of social justice and
argumentaion on IT as a social function?; (ii) How can one appreciate the
government right to grant and control IT, and its utilization for the public interest
based upon the social function of IT?; (iii) How does one appreciate individual and
communal rights to IT?, and so forth. Therefore, a discussion of the legal
principles, which govern the relationship between the government’s rights,
society’s rights and individual rights in utilising IT based on social justice,
becomes even more important.
Legal principles have certain functions: (i) as a basis of law and order,
which occupies a central position in legal systems; (ii) as a basic understanding
and basic values, such as a subject that dominates the essence or substance of legal
relationships; a subject that gives meaning to every figure of law; a subject that
lays down the basis for value decision systems. Based on the above description,
normatively, social justice and other principles of the Pancasila as basic ideals were
stipulated in the preamble to the 1945 Constitution constitute the meaning of the
general principles of law as well as provide practical guidance to manifest them in
society.
Thus, theoretically, all legal products, inter alia, legislative and executive
products, individual and collective products, such as contracts in utilising IT,
should be in accordance with the Pancasila and the 1945 Constitution.1849 In this
An intellectual property product is a social product and has a social function. States parties thus
have a duty to prevent unreasonably high costs for accessing essential medicines, plant seeds or
other means of food production, or for schoolbooks and learning materials, and a duty not to
undermine the rights of large segments of the population to have access to health, food and
education. See: UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment
No. 17: The Right of Everyone to Benefit from the Protection of the Moral and Material Interests Resulting
from any Scientific, Literary or Artistic Production of Which He or She is the Author (Art. 15, Para. 1 (c) of
the
Covenant),
12
January
2006. E/C.12/GC/17,
available
at:
http://www.unhcr.org/refworld/docid/441543594.html [accessed 21 April 2009]
1848 In Indonesia, basic concepts of justice can be explored from the social justice concept within the
framework of the Pancasila. Consequently, all laws and regulations relating to the utilization of
information, knowledge and technology should take into consideration the greatest benefit of the
people based on social justice1848 in the Pancasila and the 1945 Constitution. This reason is reflected
in a series of Indonesian intellectual property, research, science, and technology legislative Acts
which refer to the Pancasila and the 1945 Constitution.
1849 This concept is consistent with Kelsen’s stufenbau theory. See: Hans Kelsen, The Pure Theory of Law,
University of Calfornia Press, Berkeley, Los Angeles, 1970, Hans Kelsen, The General Theory of Law
and State, Harvard University Press, at 117. See also: the 1945 Constitution, article 31(5); See also:
Considerations of a series of Indonesian Patent and Copyright legislation; and the Law of the
National System for Research, Science and Technological Development (UU No. 18 Year 2002). All
legislation under the Pancasila and the 1945 Constitution refer to them.
1847
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respect, the 1945 Constitution, article 31(5) states that: “The government shall
advance science and technology with the highest respect for religious values and
national unity for the advancement of civilisation and prosperity of humankind.”
This article shows that: (i) the State has authority and control in developing and
optimising information, science and technology; (ii) All the country’s intellectual
products should be used and optimised for the greatest benefit of the people. In
this case, even though the 1945 Constitution does not mention intellectual property
explicitly, through analogous interpretation (argumentum per analogiam), we can
find the article’s guiding spirit in utilising and optimising IT as an intellectual
property product for the prosperity of humankind. Thus, in practice, those legal
principles should provide guidance in settling various disputes emerging from
conflicts of interest in controlling important and vital IT.
As a welfare state, Indonesia should prepare a national development1850
programme to improve society’s welfare. This duty is derived from two main
ideas: (i) the State should facilitate and accelerate the fulfillment of citizen’s
rights1851, and (ii) the State should integrate economic factors into social justice1852.
In terms of law, the phrase “for the greatest benefit of people” is the ultimate goal
in utilizing IT.1853 The ultimate goal is the people’s interest, so that the utilization
of IT should be used in an appropriate (efficient) manner.1854 This

Indonesia, like other countries, needs equitable IT for developing various economic activities,
such as industry, trade, agriculture, education, health, food, and other basic needs of society to
endeavour to fulfil the national development programme. The national development programme
aims to fulfil such needs for a better life based upon imperative mandatory needs. The 1945
Constitution therefore stipulates “for the greatest benefit and welfare of the people”. See: Art.31 (5);
Art 33 (3).
1851 The State’s obligation to fulfil citizen’s rights is the main duty that emerges from its position as
the regulator of welfare. See: Wilhelm Aubert, “The Rule of Law and Promotional Functional Law”,
in Tuebner, G., (ed), Dilemma of Law in Welfare States, Walter de Gruyter, Berlin, New York, 1986, at
32.
1852 Jan M. Broekman, “Legal Subjectivity and the Welfare State”, in Tuebner, G., at 79.
1853 There are three articles in the 1945 Constitution which mandate the fulfilment of citizens’ rights to
information, science and technology as part of human rights. See: the 1945 Constitution, Art. 31 (5),
The 1945 Constitution, Art.28F which states that: “Every person shall have the right to communicate and
to obtain information for the purpose of the development of his/her self and social environment, and shall have
the right to seek, obtain, possess, store, process, and convey information by employing all available types of
channels”; and the 1945 Constitution, Art.28C which states that: “(i) every person shall have the right to
better him/herself through the fulfilment of his/her basic needs, the right to education and to benefit from
science and technology, art and culture, for the purpose of improving the quality of his or her life and for the
welfare of the human race.” See also: Indonesian Patent Act, and the Indonesian Copyright Act,
Considerations and Part I. General.
1854 In this context, the meaning of appropriateness, efficiency and welfare can be linked to the
Rawlsian principle of justice. For example, regarding wealth, Rawls proposed certain principles:
social and economic inequalities should be rearranged so that they are both: (i) to the greatest
benefit of the least advantaged, consistent with the just savings principle, and (ii) attached to offices
and positions open to all under conditions of fair equality of opportunity. Then, regarding the
efficiency principle, Rawls maintained that: (i) an inequality of opportunity must enhance the
opportunities of those with the lesser opportunity; and (ii) an excessive rate of saving must on
balance mitigate the burden of those bearing this hardship. See: John Rawls, A Theory of Justice,
Harvard University Press, 1999; Gilber Merrit, Justice as Fairness: A Commentary on Rawls’s New
Theory of Justice, 26 VAND. L. REV. 1973, at 665-686; Kordana, K. A. & Tabachnick, D. H., Rawls &
Contract Law, and other various reviews on Rawlsian Justice.
1850
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‘appropriateness’ is absolute. This concept is significant if it is included in positive
laws.1855
The question that immediately arises is whether social justice under the
Pancasila can be linked to legal validity and appropriateness. The answer is to
measure the legal validity and appropriateness; all development programmes to
achieve the greatest benefit for the people1856 should be devoted to manifesting
social justice (based on the Pancasila) through maintaining balanced interests
without ignoring public order and legal certainty. Thus, all of the regulatory
models in achieving the greatest benefit for the greatest number of people should
stem from the Pancasila as visualized in this following matrix.
Matrix 13. Normative Implication of the Pancasila on the Regulatory Models in
the Utilization of Essential Intellectual Products
The PANCASILA
and The 1945
CONSTITUTION
Divinity,
Humanitarian,
Unity, Democratic
and Social Justice
Principles
Humanitarian (the
Second Principle of
Pancasila) and the
Indonesian
Constitution, Articles
28 (Fundamental
rights elements, such
as Freedom of
Expression, Acces to
food, health and
education), 33
(Economic Justice, 34
(Social Justice).
Social Justice (the
Fifth Principle of
Pancsila) and the

IMPLICATION ON
SIGNIFICANT
ISSUES IN IPA 2001
AND ICA 2002
• The
concept
of
exclusive rights to
essential intellectual
products.

• Re-examining the
basic concept of
exclusive rights in
patent and copyright

• The
scope
of
protection
of
essential intellectual
products should be
listed in detail and
explicitly.

• Introducing
privilege rights,
instead of exclusive
rights for essential
intellectual products
(to protect
fundamental human
rights)

• The
duration
protection

of

• The process and
mechanism of the
rights
grant,
utilization,
and
control
• The

renumeration

PROPOSED
REGULATION

• Limiting the scope
and
duration
of
protection
for
essential intellectual
products,
particularly in food,
health and education
• Limiting
opportunities

of

REGULATORY
MODEL AT THE
IMPLEMENTATION
LEVEL
• Embodying
the
fundamental rights
into the Indonesian
Intellectual Property
Regime.
• Constitutionalization
of
intellectual
property
and
contract
• Applying
the
U
principle and human
rationalisation
in
contract
• Involving
public
participation
in
determining
and
controlling
the
essential need of
people
through
integrating an open
source, a clearing

Even if the appropriateness of using IT has been regulated in positive laws, it cannot be
considered as a goal of the law. The goal of the law is only devoted to creating legal certainty,
public order, justice, and usefulness for society.
1856 Admittedly, that manifestation of “the greatest benefit of the people” cannot be easily explained
as this phrase contains the desired ultimate vision. Due to its abstract vision, it is not easy to
express it in concrete guidelines. Therefore, it is essential to identify the constitutive elements or the
main characteristics of the phrase “the greatest benefit of the greatest number of people”, either
explicitly or implicitly. Through interpretation, the complete meaning of “the greatest benefit of the
people” can be accessed and attained by anyone on an equal basis. If the phrase “the greatest
benefit of the people” is linked to the end-result of law, it can be interpreted as fulfilling usefulness
for all.
1855
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Indonesian 1945
Constitution Articles
27 (access to normal
life), 33 (Economic
justice), 34 (Social
Justice)

system
of
the
essential intellectual
products

unrestricted
exploitation
of
essential intellectual
products.
• Introducing
Prize
model, Just Price,
Iustum
Pretium
Redivium
in
determining
the
remuneration
system
in
the
exploitation
of
essential intellectual
products.
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house, and a patent
pool
model
in
optimizing
the
utilization
of
essential intellectual
products

The above matrix shows the normative implication of the implementation of
the Pancasila and the 1945 Constitution on Indonesian positive laws in regulating
the utilization of information and technology that can be offered. This idea may
offer various regulatory options concerning the concept of exclusive rights to
essential intellectual products, the scope and duration of protection, the process
and mechanism for granting rights, and the utilization, control, protection, and the
renumeration system of the essential intellectual products.
It is necessary to note that the principles of the Pancasila that enshrine
divinity, humanitarianism, unity, and democratic and social justice values oblige
us to respect human dignity. The consequence of this principle is the prohibition of
commercializing human dignity. To visualize the implication of this principle, for
example, the Indonesian patent law should prohibit the patenting of inventions
that involve the human body or human genes or stem cells for any commercial
purposes as this may contradict the fundamental principles of morality and
justice.1857 These principles may also function as moral reasons to reinterpret, reexamine, and even change or limit the concept of exclusive rights, particularly if
they relate to essential intellectual products. Based on this, it is relevant to propose
privelege rights, instead of exclusive rights, for appreciating and respecting any
invention that may impact on fundamental human rights, unity and the
sustainability of collective life.
See and compare to: the non-commercialisation of the human body principle by the European
Group on Ethics in Science and New Technologies (EGE), Opinion No. 8, Ethical aspects of patenting
inventions Involving elements of human origin. 25/09/1996. See also: Opinion of the European
Group on Ethics in Science and New Technologies to the European Commission, “Ethical Aspect of
Patenting Inventions Involving Human Stem Cells” 7 May 2002, available at:
http://ec.europa.eu/european_group_ethics/docs/avis16_en.pdf; Various pieces of research and
papers have found that human gene patents conflict with fundamental principles of liberal
morality and justice because they result in genetic information feudalism. This kind of feudalism
not only threatens equality but also liberty and human welfare. See: Theo Papaioannou, “Human
Gene Patents and the Question of Liberal Morality”, Department of Development Policy and
Practice,
The
Open
University,
available
at:
http://www.dimeeu.org/files/active/2/Papaioannou.pdf; So far, large numbers of genes, sections of genes and
proteins, (DNAs) have been the subject of thousands of patent applications. Up to June 2007, the
DNA patent database recorded that more than 44,500 DNA-based patents had been issued. See:
DNA patent database, last updated, 26 July, available at: http://dnapatents.georgetown.edu/,
retrieved on 1 Ausgust 2007; See also: Note 652.
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The re-examined exclusive rights may impact on the process and mechanism
of granting, utilizing, controlling, protecting and remunerating essential
intellectual products which are required to respect, to protect, and to maintain
fundamental human rights, unity, and the sustainability of the collective life of
people. Principally, the above ideas are not contradictory with the TRIPs
agreement. This is because, the TRIPs agreement allows its members to formulate
or to amend their laws and regulations, adopt measures necessary to protect
public health and nutrition, and to promote the public interest in sectors of vital
importance to their socio-economic and technological development, provided that
such measures are consistent with the provisions of the Agreement (See article 8,
TRIPs Agreement). Even, in article 8(2), the TRIPs agreement permits its members
to take necessary measures to prevent the abuse of IPR by right holders and
practices that unreasonably restrain trade or adversely affect the international
transfer of technology (See Notes 1450, 1714 and 1911).
To visualize the regulatory models the following sections will elaborate the
embodiment of public interest and fundamental rights into the Indonesian
intellectual property regime, then it will be followed by a discussion on the
practical implication of the Pancasila and the post-grant level.
5.3.1.3. Embodying Public Interest and Fundamental Human Rights into the
Indonesian Intellectual Property Regime
In order to visualise and guarantee the workability of humanistic values,
this section analyses the embodiment of fundamental rights1858 at the technical
level. In detail, it employs humanistic rationalisation in utilising intellectual
products, particularly in making a contract that guarantees a fair and just
transaction among contracting parties. This dissertation suggests that the
fundamental rights components must be manifested into an integrated and
planned law reform, either at the level of the substance, structure or the culture of
law. At the substance level, the reform of the copyright and patent system and
other related legislation should integrate humanistic rationalisations (fundamental
rights, the social function and the public interest) that have been embodied in the
national constitution and national and regional legislation, and nurtured in
Indonesian traditions and values.1859
It is recognised that many provisions of Indonesian laws are strongly
influenced by abstract norms which stem from the ethical domain. They should be
Fundamental rights in this context refer to all rights and freedoms that are protected by national
constitutions or international human rights documents.
1859 Ideally, any legislation or organic regulation concerning appropriate intellectual property rules
must consider the local socio-economic context. This is understandable because, historically,
intellectual property rights –copyright and patent- have developed as a response to local needs.
Therefore, it is wise to formulate copyright and patent provisions by considering local values that
link and match universal values. In formulating the provisions, it is necessary to note Western
countries’ experiences in introducing, embodying and integrating Western values, such as
exclusive rights, individualism, materialism, efficiency, and rationalism into various pieces of
legislation to protect technology through confidentiality obligations in respect of know-how, data
exclusivity for medical products, contractual rights, trademark and passing off and so forth. Those
regulations have for a long time protected not only patented technology products, but also the
market system for technology and consumers who use that technology. See: Anderson, 1996, at 153154
1858
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embodied in practical domain. For embodying the concept of wisdom, it is
interesting to note the importance of ethics in the law, like Radbruch’s illustration
in his Social Theory of Ownership emphasising the importance of ethical reasons
which place the social function within positive law.1860 In this case, the core values
of Indonesian laws, such as those on sustainability (keberlanjutan), unity (keutuhan),
harmony (kehamonisan, keserasian, keselarasan), equality (keseimbangan), equity
(kepatutan), may be embodied in related pieces of legislation and their
implementation regulations, such as the Patent Act, Antitrust Act, Consumer
Protection Act, Confidentiality Obligations in Respect of Know-How, Contract
Law, the Civil Code, and Investment Law. It means that the Indonesian
government may use its authority to protect the national interest and the social
function in order to the protect public interest and to fulfil fundamental human
rights1861 by amending the IPA 2001, the ICA 2002 and other related laws in order
to appropriately implement the 1945 Constitution.1862 However, the amendments
must be followed by clear implementation regulations. This is important to avoid
ambiguous or vague provisions that may make these ideal principles, such as the
social function, the public interest, and fundamental human rights, unworkable.1863
At the legal technical level, the above principles have been embodied in
provisions that restrict the implementation of patents in Indonesia. Moreover, even
though those principles, in terms of economic development, are repeatedly
mentioned in the preamble to the ICA 2002 and the IPA 2001 as the motive for
their introduction and are expressed in a number of different provisions
throughout the Acts, such as on compulsory licences, the implementation of
See: Radbruch, Gustav, Grundzuge der Rechsphilosophie, Outlines of Legal Philosophy, translated by
Kurt Wilk, in The Legal Philosophy of Lask, Radbruch and Dabin, 20th Century Legal Philosophy
Series, Vol. IV, Harvard University Press, Cambridge –Massachusetts, 1950.
1861 This is understandable because by referring to state authority theories, we can trace the
relationship between the state’s rights, the people’s rights, fundamental rights and the greatest
benefit for the greatest number of people as follows: (i) the state must protect and utilise all natural
resources (land and water) and other national potentials, including national intellectual products,
i.e. IT to protect the public interest and fundamental rights as well as to improve public welfare; (ii)
the state must protect and guarantee that any citizen has rights to use national potentials to protect
their fundamental rights and to improve their quality of life; (iii) the state must prevent any action
that may hinder any citizen in having his/her fundamental rights protected and which may be
detrimental to improving his/her quality of life.
1862 In this case, the Indonesian government may amend and revise certain Indonesian legislation,
particularly the ICA 2002, the IPA 2001 and the Indonesian Antimonopoly Act 1999, and its case
law or precedents in order to restrict any action that may contradict the public interest, the social
function and fundamental human rights. Additionally, various judicial decisions related to those
issues can be dedicated to protecting fundamental human rights. Both acts and precedents can
function to restrict unfair competition that might be undertaken by parties when concluding a
contract.
1863 The challenge is how to elaborate those substantive principles in measurable and workable
provisions. Theoretically, it would be easier to apply the formal criterion (recognition in written
form) than the vaguer substantive criterion (e.g. ‘norms that aim to guarantee human dignity’ or
‘rights that are fundamental for the protection of personal autonomy’. Therefore, it is necessary to
demarcate a ‘formal’ and a ‘substantive’ definition of a fundamental right. See: L.F.M. Verhey,
Horizontal Werking van gondrechten, in het bijzonder van het recht op privacy, (thesis Utrecht), Zwolle:
W.E.J. Tjeenk Willink 1992, at 13-14; Alex, R., Theorie der Grundrechte, Baden-Baden: Nomos
Verlagsgessellschaft, 1985, at 39; in Chantal Mak, Fundamental Rights in European Contract Law: A
Comparison of the Impact of Fundamental Rights on Contractual Relationship in Germany, the Netherlands,
Italy and England, Kluwer Law International, the Netherlands, 2008, at 18.
1860
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patents by the government, the defence and security of the state1864, and the
national interest,1865 they cannot work properly. This is because they have suffered
from equitable and clear implementation regulation. Consequently, they become
“catch-all” articles, and leave legislators and judges to build on a wide discretion
policy regarding the social function, the public interest, and the national interests,
which in turn leads to legal uncertainty in intellectual property endeavours in
Indonesia. For example, the IPA 2001, article 8 allows the President to postpone
the granting of a patent for 5 years by Presidential Decree.1866 Another example,
article 18 obliges a patent holder to implement his or her patent on Indonesian
territory.1867 In addition, patented products and processes may be used for the
purpose of research and education so long as that use does not otherwise harm the
normal interest of the patent holder.1868 Unfortunately, those articles are not
accompanied by sufficient explanations. For example, defence and security
considerations will probably be interpreted so as to include internal security and
order.1869 Consequently, they could be given a fairly wide interpretation.1870
Based on the defence and security of the State, the government may implement a patent. After
consultation with the Minister of Defence, the President decides on the implementation of a patent
by the government and it will be implemented by a Presidential Decree. See: IPA 2001, Art. 99 (1-2).
1865 The concept of the national interest relating to the implementation of patents is based on a balance
between rights and obligations. The national interest in terms of economic development is
repeatedly mentioned in the preamble to the Patent Act as the motive for its introduction and it is
expressed in a number of different provisions throughout the Act. The concept is also embodied in
article 18 of the Indonesian Patent Act, which obliges a patent holder to implement his or her patent
on Indonesian territory.
1866 See: K. Wantjik Saleh, 1994, Note 1669.
1867 This article aims to invite the patent holder to participate in national development. In this case,
Indonesians may enjoy the obtained technology, the flow of foreign investment into Indonesia
through the implementation of patents, because the provision obliges the patent holder to provide
and build facilities to implement its patent. This explanation is derived from a hearing between the
Government and the Fraction of Unity of Development Party (PPP) when answering the obligation
of a patent holder to implement the patent on Indonesian territory. See: Mahendra, Oka, 1991, Note
187, at 132. Unfortunately this article does not work properly because it suffers from a lacking
equitable and sufficient explanation or clear operational guidance. The above statement is
supported by the fact that over 80% of patent rights issued in developing countries (Third World)
are owned by foreign multinational companies. Of this 80%, more than 90% are patents that are not
implemented by these companies in the countries where they are obtained. See: M. Ritchie, et al,
“Intellectual Property Rights and Biodiversity: The Industrialization of Natural Resources and
Traditional Knowledge”, St. Johns Journal of Legal Commentary, Vol. 11, 1996, at 439.
1868 IPA 2001, Art. 17 (3)
1869 See: Antons, C., 1995, 'Intellectual Property Law Reform in Indonesia', Paper presented at
Indonesian Law: The First Fifty Years, 28 September 1995, University of Melbourne, Asian Law
Centre, at 15.
1870 This is different from the European experience in formulating Commission Regulation
No.2349/1984 on Block Exemption on Patent Licences that specifies the conditions of a patent
licence. The block exemption refers to Art. 85(1), Rome Treaty 1958. It restricts any agreements or
contracts which hamper, limit, or destroy fair competition in the European Community. This block
exemption provides legal certainty in trade practices. The provisions are classified in three
categories: (i) white; (ii) grey; and (iii) black clauses as indicators to control trade practices,
including licences. White clauses are permissible clauses in the licensing contract. Grey clauses are
clauses which would probably be considered by the Commission as restrictive of competition, but
which are not included in the black list. Grey clauses may be categorised into permissible or
impermissible clauses, depending on the case in question. For example, grey clauses may appear in
the black list of know-how agreement regulation but they may not appear in the black list of
1864
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Actually, the ambiguous and unclear provisions concerning the protection
of the public interest, the social function and the national interest can be dealt by
with combining Indonesian IP laws and the Indonesian competition law, which
also provides strong protection for the public interest.1871 Australia, by
comparison, even though the Australian Patent Act 1990 (APA 90) does not
explicitly regulate the provisions, does regulate issues on the protection of the
public interest and the patent monopoly in detail. This can be seen from the
stipulation on the nature of competition law in the APA 1990, sections 144-146 and
the Trade Practice Act 1974 (TPA 74). The PA 1990 gives a profit opportunity to a
patentee as an incentive for innovation by granting a monopoly right, while the
TPA 1974 - through abolition of the monopoly position- tries to foster competition
as a means of increasing efficiency and innovation1872. Some provisions of the two
Acts have been construed as restricting potential abuses of the patent system.
Therefore, in Australia, drafting a licence agreement is not only subject to ss.144146, PA 1990, but should also take into account the provisions of Part IV, TPA
1974.1873
In detail, the TPA 1974, s. 46 is directed towards anticipating an unfair
exploitation of power in a market by involving the elimination of competitors or
the prevention of competitive conduct in any market1874. Any abuse of market
technology transfer regulation. Black clauses are impermissible clauses in the licensing contract. If
the contract includes black list clauses, it will be categorised as breach of article 85(1). See:
Anderson, Mark, 1996, Note 1551, at 75-76; 80; and 102-3. See also: Korah, Valentine, 1996,
Technology Transfer Agreements and the EC Competition Rules, Clarendon Press, Oxford, at 158-258.
For further details of these clauses, see: Matrixes: 1-6. Learning from those countries, Indonesia
should reorganise various regulations concerning industry and commerce, such as the Civil Code–
property law and contract law-, the Foreign Investment Act, Intellectual Property Acts (Copyright,
Patent, Trademark etc.), and the Anti-Monopoly Act to allow society to have access to invent and
innovate technology. Additionally, those regulations can be used to exclude unfair business
practices which damage national economy. Thus, the regulations may construct a comprehensive
and integrated legal framework which reflects awareness, preparedness and proper responses by
nations to empower the national capacity to secure their survival and to protect their fundamental
rights.
1871 Indonesian competition law itself invokes the philosophy of the Pancasila. In the provisions of the
statute as adopted, ‘monopoly practices’ are defined as the centralization of economic power
resulting in the control of production or marketing “thus resulting in unfair business competition
and potentially harmful to the interest of the public.” It further states that: “Democracy in the field
of the economy calls for equal opportunity for every citizen to participate in the process of
production and marketing of goods, and /or services, in a fair, effective and efficient business
environment…”. Notwithstanding Indonesia’s commitments to international conventions, it asserts
“there shall be no concentration of economic power in the hands of certain business enactors…”.
See: The Indonesian Competition Law, Para. 1, section (b) and (c). Chapter 1, Art. 1, para 2. See also:
Kung-Chung Liu, Rationalising the Regime of Compulsory Patent Licensing by the Essential
Facilities Doctrine, IIC, Vol.39, No.7, 2008, at 774. (Describing the effectiveness of a combined role
between competition and IP laws and authorities in preventing monopolies from extending their
market dominance through implementing a patent licensing regime based on well defined essential
facilities).
1872 Quensland Wire Industries v. Broken Hill Homestay Co. Ltd. (1989) 167 CLR 177.
1873 Ricketson, S. and Richardson, M., 1998, at 754.
1874 In this case, it is important to note that the concept of market power relates to the concept of a
dominant position. See: Quensland Wire Industries v. Broken Hill Homestay Co. Ltd. (1989) 167 CLR
177. See also: Adams, M., and Meltz, 1996, “Intellectual Property and Trade Practice Act 1974 (Cth),
at 10.
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power would be considered to have occurred if the owner of the patent or
intellectual property rights has a dominant position1875 and involves improper
activities in the market or the misuse of market power1876. Thus, it could be
concluded that the enforcement of a patent would not always contravene section
46 of the TPA 1974, because the right to enforce the patent does not depend on
market power1877.
Similarly, the acquisition of intellectual property rights would not amount
to having anti-competitive effects if the acquisition merely involves the transfer of
exclusive rights from one party to another1878. However, if the exclusive right
results from the amalgamation of companies, which gives a company a greater
power to exclude competitors from a particular market, such an acquisition would
contravene the TPA 1974, section 501879. The regulation reflects a policy eliminating
conflict between a patent, a monopoly and the public interest in a license
agreement. Clearly, competition law or antitrust law can be used to eliminate
monopolies or at least to control their abuse.
Principally, the Indonesian IP and Competition laws are most likely to be
useful in meeting their goals as long as: (i) the legal rules and frameworks for
analysis are clear; (ii) the derogations from market-based rules are clear; and (iii)
decision making is transparent and agency and court discretion is limited.
Unfortunately, in the implementation of Indonesian competition law, the
government tends to face serious challenges due to large-scale ambiguities
concerning the wide range of discretion which is available.1880
This shows the inconsistency of the Indonesian government in
implementing the Pancasila and the 1945 Constitution. This is not only caused by
ambiguous provisions, a lack of integrity and credibility and the performance of
legislative, executive and judicial parties and other legal officials,1881 but also the

The term “dominant position “ refers to a substantial degree of power in a market. S.46(1) of the
TPA 1974. Then, in Dowling v Dalgety Australia Pty Ltd (1992) 34 FCR 109, the substantial power is
indicated by: (i) the ability of a firm to raise prices above the supply cost; (ii) the market share of the
firm; (iii) the existence of vertical integration; (iv) the height of barriers to entry (the market share
must be looked at in the long term rather than the short).
1876 TPA 1974, s.46 (1) provides that: “a corporation that has a substantial degree of power in a market shall
not take advantage of that power for the purpose of: (a) eliminating or substantially damaging a competitor of
the corporation or of a body corporate that is related to the corporation in that or any other market; (b)
preventing the entry of a person in that or any other market; and (c) deterring or preventing a person from
engaging in competitive conduct in that or any other market.” See also: Top Performance Motors Pty. Ltd v.
BHP Ltd (1989) 63 ALJR 181; Miller, Russel V., 1998, Miller’s Annotated Trade Practice Act, nineteenth
edition, LBC, at 198.
1877 Warman International & Ors v. Envirotech Australia Pte. Ltd & Ors (1986) ATPR 40 at 714.
1878 Quensland Wire Industries v. Broken Hill Homestay Co. Ltd. (1989) 63 ALJR 181.
1879 Paul Dainty Productions Pty. Ltd v. The National Tennis Center Trust and Ors. (1989) ATPR 40-951.
1880 Eleanor M. Fox, Equality, Discrimination, and Competition Law: Lessons from and for South Africa and
Indonesia; 41 HARV. INT'L. L. J. (2000), at 594.
1881 It is not surprising that from time to time the public have a poor perception of the government
elites’ performance. Based on Kompas’s ballot or opinion poll in 2005, 58.8 % of respondents
thought that MPs’ that performance was poor. Likewise, based on an opinion poll in April 2008, 7
out of 10 respondents stated that MPs’ performances was very poor. Greater concern was expressed
in an opinion poll in July 2008 when 81,3% of respondents thought that MPs performance was very
poor. Kompas’ survey stated that in 2008 the committee for eradicating Corruption (KPK) had
arrested 42 officials, including Governors. See: Suwardiman, Gianie and Be Julianery, ‘Menanti
1875
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strong influence of and lobbying by the MNCs that enforce their interests. For that
reason, in order to ascertain the coherence and consistency of the implementation
of fundamental rights, the public interests, the national interests and the social
function, all the above parties should consider the Pancasila and the 1945
Constitution as the grand norms that provide guidance not only at the theoretical
but also at the technical and operational level.1882
Subject to the above description, those grand norms can clearly provide
guidance for other Indonesian laws and regulations on how to elaborate and
visualise them in clear legal rules and a framework analysis, as well as how to
appropriately think and to act in utilising intellectual products. Thus, in practice,
those grand norms may provide guidance not only for granting legal substance to
general legal principles, legal theories and legal dogma, but also for entering into
any contract to optimise IT as well as settling various disputes which emerge from
conflicts of interest in controlling important and vital IT.
In order to provide equitable protection to the public interest for the
greatest benefit for the greatest number of people, it is necessary to visualize a
legal framework for embodying fundamental rights either at the legislative or the
practical level. This visualization is required so as to provide practical guidance for
the legislature, the executive, or the judiciary and other legal parties in clarifying
potentially ambiguous provisions and in ascertaining the coherence of the
implementation of fundamental rights at the practical level. This framework could
be depicted as follows:

Menguatnya Peran Negara’, (Waiting for the Strong State’s Role), KOMPAS, 13 December 2008
available at: http://cetak.kompas.com/read/xml/2008/12/13/01330465
1882 Theoretically, the above concept is in accordance with the Indonesian constitutional law system
whereby the constitution is given the highest authority. For achieving the ideal state of social order,
the government should prepare national development programmes based on the Pancasila and the
1945 Constitution. Those grand norms that contain fundamental human rights, unity and
sustainability principles should be posited as a basic consideration to implement national
development programmes, including the exploitation of IT through contracts. See: Subsection
5.3.1.1. In search of Legal Framework: Insight from the Pancasila; See also: Hayyan ul Haq, 2008,
Optimising the Utilization of Information and Technology under Indonesian Intellectual Property
Regime: An Indonesian Perspective, International Review of Intellectual Property and Competition
Law (IIC), Max Plank Institute, Munich, Germany Vol. 39, No.3, 2008, at 259-282.
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Scheme 4. Embodying Fundamental Rights: Coherency in Norms and Practices
• The Universal Declaration of
Human Rights (UDHR) Art. 27
• The European Convention o n

Coherence

Human Rights, Art. 10 (1)

• The Paris Court of Appeal, 1 February
1989, (142 RIDA 301, 1989), Paris Court of
Appeals, 14th Chamber, Sec. A, 26 February
2003, (35 IIC 342, 2004) and the German
Constitutional Court 7 July 1971 (1972
GRUR 481, 3 IIC 394, 1972) examined and
restricted intellectual property exploitation
to protect individual and society’s
fundamental rights, such as freedom of
expression and the right to information.
(Geiger, 2006).

Coherence

• Pancasila (2, 3 and 5)
• The 1945 Indonesian Constitution,
Arts. 28, 31, 33. (Fundamental Rights
to health, food, and education)

• Amending the Indonesian Patent and
Copyright Acts, and other related
legislation.
• Strengthening and expanding the
Indonesian Constitutional Court’s
responsibility, authority and competences
• Constitutionalising Licence Contracts that
have the potential to damage fundamental
rights to ensure coherence between the
ultimate vision of the Pancasila and the
1945 Indonesian Constitution and their
implementation on a practical level.

Principally, the Universal Declaration of Human Rights and the European
Convention on Human Rights, the components of the international legal
instrument to protect human and fundamental rights, are the ultimate and core
values of the Western tradition that is in coherence with the grand norms of
Indonesian positive laws, i.e. the Pancasila and the 1945 Indonesian
Constitution.1883 This coherence stems from a series of amendments to the 1945
Indonesian Constitution. In this respect, the second amendment adopted all the
fundamental rights components of the Universal Declaration of Human Rights,
such as the right to food, the right to health and the right to education.1884 Thus, all
All the principles of the Pancasila are in coherence with universal values, such as divinity,
humanitarian values, unity, a democratic society and social justice. In detail, this coherence has
been strengthened by a series of amendments to the 1945 Constitution. Respecting human dignity
is basically rooted in ethical inscriptions in Indonesian constitutional law. Therefore, in
implementing the essential right and freedom to human dignity, which are proclaimed in the
Universal Declaration of Human Right of 1948, the Indonesian 1945 Constitution has clearly
provided similar provisions under Chapter XA as the fundamental rights of citizens. Included
among these fundamental rights are the right to live(Art. 28A), the right to food, the right to health
(Art.28H), the right to education and to benefit from science and technology, art and culture (Art.
28C), equal treatment before the law (Art. 28D), freedom of religion, the right to associate and to
express an opinion (Art. 28E), the right to enjoy a good and healthy environment and to own
personal property (Art. 28H), as well as the right to life and freedom from discrimination (Art. 28I).
The above amendments have resulted in the 1945 Constitution being in coherence with the UDHR,
ICESCR, ICCPR, ECHR and other international legal instruments on human rights.
1884 Historically, in 1949 and 1950, Indonesia introduced two constitutions that contained detailed
human rights provisions adopted from the UDHR. However, in 1959, the 1950 constitution was
amended when the government issued a Presidential Decree to reintroduce the 1945 constitution,
which existed until 1999. From October 1999 to 2002, the 1945 Constitution was amended on four
occasions. It was the second amendment to the 1945 Constitution that contained significant change
in protecting human rights, because the second amendment in 2000 provides detailed and
1883

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

387

Pancasila principles and the Indonesian constitution, Articles 28, 31 and 33, oblige
the Indonesian government to undertake any substantial public policy or legal
action to respect, to protect and to fulfil the fundamental rights of people as well as
to implement the substantial mandatory aspects of the Pancasila and the
Indonesian Constitution. This is important to maintain and to ascertain coherence
in appreciating and implementing legal endeavours.1885
Legal coherence is required to ascertain the legal truth. Ascertaining the
coherence of existing regulations, from the Grand Norm to legal practices, is an
effective and rational method to integrate ideal values in constructing the legal
truth in a coordinated structure that may integrate and accommodate all
interests.1886 This method can be used to drive and determine the practical
implication of ideal values. Most importantly, this method functions to
constitutionalise any policy or contract that contradicts the components of the
ideal order. Even at the practical level, this model could be a strategic policy to
construct a co-ordinated structure that may integrate various different interests
among contracting parties and interested parties (society). In this case, Indonesia
can learn from European case law on the protection fundamental rights.1887 This
means that the Indonesian government may change any regulation or
administrative action, even financial policy that may damage or deprive public
access to fundamental rights. In this respect, the Government and parliament
should amend the Indonesian Patent and Copyright Acts, and other related
legislation for protecting public interests and fundamental rights.1888 For example,
operational norms and provisions concerning human rights. For example, after the amendment of
the 1945 Constitution, Indonesia established a Constitutional Court as a response to the demand for
strengthening the checks and balances in the system of state administration. Asshidiqie maintains
that, recently, the concept of a constitutional adjudication has become a consistent feature of
democratic governance, particularly in Europe, such as in Germany and France. This assertion is
derived from my personal communication with Jimly Asshidiqie, Chief Justice of the Indonesian
Constitutional Court, in the Hague, 14-16 November 2008. See also: Hikmahanto Juwana, ‘Human
Rights in Indonesia’, Jurnal Hukum Internasional, (Indonesian Journal of International Law):
International Humanitarian Law and Human Rights, Vol.4, No.1, October 2006, at 28.
1885 This view is parallel with Geiger’s notes on the importance of higher values or norms in
determining the coherence of legal implementation. See: Geiger, ‘Fundamental Rights, a Safeguead
for the Coherence of Intellectual Propery Law?’ 35 (2004) IIC 268; Ostergard, ‘Intellectual Property:
A Universal Human Right?’, 21 Human Rights Quarterly 1 (1999) 156.
1886 See: 5.3.2.1.1. Constructing a Coordinated Structure in the IP regime and Contract. See also:
Hayyan ul Haq, 2007, Constructing A Coordinated Structure in the Contract of Technology
Transfer, International Journal of Technology Transfer and Commercialisation Vol. 6, No.1, 2007,
Inderscience
Publisher,
at
24-39,
available
at:
http://www.inderscience.com/browse/index.php?issue=1&journalID=29&vol=6&year=2007
1887 See: 5.3.2.1.2. Constitutionalising IP and Contracts under Indonesian Law; See also: Hayyan ul
Haq, 2006, “Tragedi Kepemilikan Kolektif” (Tragedy of Collective Ownership), article, published in
the
National
Newspaper,
KOMPAS,
30
October
2006,
available
at:
http://www.kompas.com/kompas-cetak/0610/30/opini/3054866.htm; Hayyan ul Haq, 2006,
“Konstitusionalisasi Kontrak Perdata” (Constitutionalisation of Private Contracts), article,
published in the National Newspaper TEMPO-interaktif and KORAN TEMPO, 6 November 2006,
available
at:
http://www.tempointeraktif.com/hg/nasional/2006/11/06/brk,2006110687151,id.html
1888 To visualise them at operational level, it is interesting to learn from India’s experience in
managing and using its patent system to create a conducive atmosphere in stimulating and
encouraging their people to serve the national interest in health sector. The Indian patent system
specifically excludes patent coverage for pharmaceutical products and only admits process patents
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through amendments to national legislation, the Indonesian government may
integrate public health into the Indonesian Patent Act. In this respect, the
government, for example, may consider several relevant issues in order to
guarantee the implementation of the Doha package in Indonesia, such as: (i) the
granting of licence related to its scope, royalty, and legal enforcement; (ii) the
definition of pharmaceutical production; (iii) the compulsory licence and parallel
imports; (iv) the avoidance of the “trap of TRIPs-plus” either at bilateral or
regional agreements. In addition, it can strengthen and expand the Indonesian
Constitutional Court’s responsibility, authority and competences; and it can
constitutionalise any contract, i.e. licence contracts that have the potential to
damage fundamental rights.1889
5.3.2. The Post-Grant Level: Practical Implication of the Pancasila in Defending
and Protecting Fundamental Rights, Public Interests, Unity and Sustainability
in the Utilization of Intellectual Products
This section will discuss the practical implication of the Pancasila in
defending and protecting fundamental rights, public interests, unity, and
sustainability in the utilization of intellectual products. Normatively, this practical
implication obliges the government to creatively introduce coherent policies and
programmes together with the Pancasila particularly in protecting and optimizing
for a period of 7 years or five years from the date of sealing the patent. In detail, for example
concerning patent licence and royalty, the Indian patent law regulates that after three years from
the date of sealing a pharmaceutical process patent: (i) the ‘licence of rights’ clause must be applied
with a maximum royalty of 4 percent payable by the licensee; (ii) the government can grant a
compulsory licence, if the patented product is not available at ‘reasonable’ prices or other public
interests are not satisfied. The terms of a compulsory licence are set by the government, unless the
patent owner and licensee find agreement between themselves; (iii) a patented pharmaceutical
process must be worked in India. Importation of a drug produced with the patented process is not
considered as working the patent; then, (iv) related to the legal enforcement, the burden of proof in
case of patent infringement rests with the patent owner. Many commentators note that the above
policy has made Indian manufacturers of bulk drugs and formulations not only dominated the
Indian market but were also among the most fiercely competitive in the world, especially with
regard to the production of generic drugs. It transformed Indian drug prices from among the
highest in the world to among the lowest. See: Santanu Mukherjee, “The Journey of Indian Patent
Law Towards TRIPs Compliance”, IIC, 2/2004, Volume 35, Max Plank Institute for Intellectual
Property Competition and Tax Law, Munich, Hart Publishing, Oxford, at 13-240. See: also: Giust, John
E., 1997, ‘Noncompliance with TRIPs by Developed and Developing Countries: Is TRIPs Working?’,
8 Indiana International & Comparative Law Review (1997), at 95; See also: Weissman, R., 1996, ‘A Long,
Strange TRIPs: The Pharmaceutical Industry Drive to Harmonize Global Intellectual Property
Rules, and the Remaining WTO Legal Alternatives Available to Third World Countries’, (1996) 17
University of Pennsylvania Journal of International Economic Law, at 1118.
1889 In this respect, the Indonesian Constitutional Court may consider the Germany Constitutional
Court’s comments concerning copyright and the social function. This comment could be used as a
basic consideration for protecting the public interest and fundamental rights. The German
Constitutional Court has stated this point very clearly with respect to copyrights, holding that
“although the protection of property rights implies that the economic exploitation of the work in
principle vests with the author, the constitutional protection of property rights does not extend to
all such exploitations. It is a matter for the legislature to determine the limits of copyright by
imposing appropriate criteria, taking into account the nature and social function of copyright and
ensuring that the author participates fairly in the exploitation of this work”. See: School Book
Decision dated July 7, 1971, 1972 GRUR 481.in Geiger, C. ‘Fundamental Rights, a Safeguard for the
Coherence of Intellectual Property Law?’, IIC, Vol.35, 2004, at 271.
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the utilization of intellectual products. The solution at the post-grant level focuses
on any effort by the Government to address society’s problems and needs,
particularly in accessing essential IT in the fields of food, health and education. At
this stage, this dissertation offers alternative solutions at: (i) the policy; (ii) the
structural and (iii) the institutional level. At the policy level, this solution
introduces the importance of: (i) a coordinated structure for the IP regime and
contracts, particularly in longitudinal contracts, (ii) the constitutionalisation of
contracts, followed by empowering the role of the Indonesian Constitutional
Court, and (iii) applying the U-Principle in contracts. Then, at the structural level,
this solution suggests that institutional competence should be strengthened, either
concerning Governmental institutions such as IP offices, the Agricultural
Department, the Health Department, the Communication and Information
Department, research centres, NGO and the Indonesian Constitutional Courts so
as to create and control a just and appropriate utilization of IT for all, particularly
for fulfilling the public interest and fundamental human rights. Finally, at the
institutional level, the solution introduces a global institution for managing and
distributing sensitive and essential intellectual products to most people. In this
context, the Indonesian government can independently and creatively initiate and
advocate the establishment of global, national and local institutions for optimising
the utilization of essential intellectual property products to guarantee the
fulfilment of the public interest, particularly in the field of food, health and
education.
5.3.2.1. At the Policy Level
At this level, this dissertation emphasises the government’s political
commitment to using its policy and authority to create various appropriate models
to secure the implementation and protection of the public interest and
fundamental rights. This section will elaborate that this political commitment can
be embodied through constructing a coordinated structure for the IP regime and
the contract for the transfer of technology. In addition, this section advocates the
constitutionalisation of IP and the contract for the transfer of technology and the
application of the Habermasian U-Principle in order to guarantee the fulfilment of
private and public interests.
5.3.2.1.1. Constructing a Coordinated Structure in the IP Regime and Contracts
This dissertation defines the coordinated structure of the contract for the
transfer of technology as a point of agreement reached by contractual parties and
society (interested parties) based on the principles of unity, sustainability, equity
and justice. This coordinated structure is required to accommodate different
interests among contractual parties, and interested third parties (society) in
utilising and optimising IT (patent and copyright products) in order to maintain
their sustainability. Therefore, the raison d’etre of the coordinated structure is to
integrate various different interests among contractual parties and interested third
parties (society) in optimising intellectual property rights through a mechanism for
transferring technology based on the principles of unity, sustainability, equity and
justice. It is also to provide an alternative so as to create a strong legal framework
that guarantees an ideal optimisation of IT not only for the benefit of contractual
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parties, but also for the benefit of people, public society, in fulfilling their
fundamental rights.
This ideal legal framework is required to eliminate any barrier (black or
illegal clauses) that may impede the ability of people, society and local firms to
utilise any essential patent product. In practice, certain people, corporations or
institutions that control IT, through state grants, technology trading, or other valid
methods, do not use or optimize it properly. In this respect, various black or illegal
clauses (which amount to unfair business practices) are frequently inserted by
dominant or stronger parties (the licensor) in the contract to transfer
technology,1890 and this is particularly so in Indonesia. This is commonly the result
of two reasons. Firstly, the licensor tends to maximise its interest by inserting
certain black clauses in the contract that may damage the national interest, the
public interest, and even the fundamental rights. Secondly, the ICA 2002 and IPA
2001 regulate many fundamental rights issues by employing norms which are too
abstract and broad, such as public interest, the social function, and the national
interest without any detailed explanation, as well as implementation regulations.
Consequently, these weaknesses limit the ICA 2002 and the IPA 2001 in
eliminating any black or illegal clauses (unfair business practices) in the contract
for the transfer technology, which in turn contributes to the failure of the ICA 2002
and the IPA 2001 in providing legal certainty in protecting fundamental issues,
such as peoples’ rights to access IT in the fields of food, health, and education.
In the light of the objective of the construction of a co-ordinated structure so
as to integrate various different interests among legal subjects (individuals, legal
entities’, the state and public interests groups) in optimising the utilization of IT
through IP and a contract mechanism based on the ideal order, so the process of
constructing a co-ordinated structure should be started by considering universal
values and principles, i.e. the social function, the public interest, fundamental
rights, and to posit them as the core elements in the coordinated structure in order
to guarantee the acceptability of the contract. These principles are fundamental
elements of a coordinated structure in guaranteeing that the contract is accepted
by all parties, not only the contracting parties, but also those who are affected by
its implementation. It is recognised that one of the main challenges in visualizing
the elements of the ideal order is how to interpret, elaborate and embody them
into positive laws and contracts. Therefore, in order to have a practical implication,
any contract for the transfer of technology must integrate and consider the social
function, the public interest, and fundamental rights in formulating any clause on
the exploitation of exclusive rights.
Thus, an ideal contract for exploiting IP rights, e.g. the contract for the
transfer of technology, may allow and strengthen the capabilities of the contracting
parties and the public to strengthen their potential to be more functional which in
turn creates ideal creativity and productivity. This ideal creativity and
productivity will contribute to just and balanced condition in our social structure
that guarantees the unity and sustainability of collective life. If the contract fails to
improve the capabilities, creativity and productivity of the contracting parties and
the public that may guarantee the unity and sustainability of collective life, it

1890

See: Subsection 4.3.2.2. of this dissertation.
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should be reviewed, re-examined and constitutionalised. This description can be
framed as follows:
Scheme 5. The Legal Mechanism for Creating a Balance Interests

Co-ordinated
Structure

CONTRACT
Exclusive Rights, Fundamental Rights, the
Social Function and the Public Interest for
the Greatest Benefit for the Greatest
Number of People

STRUCTURE: JUSTICE,
BALANCE

UNITY AND
SUSTAINABILITY

FUNCTIONING/
CAPABILITIES

IDEAL CREATIVITY AND
PRODUCTIVITY

Catalist in
Creating a
Blalanced
Interest

Constitutionalisation of Contracts for the Transfer of
Technology based on Fundamental Rights (rights to
food, health, and education)

The above scheme offers a legal mechanism that guarantees the
sustainability of a balanced interest in optimizing the utilization of IT. In this
respect, my argument stems from the importance of unity and sustainability,
which characterize our living conditions. Unity and sustainability contain some
constitutive elements such as public interest, the social function and fundamental
rights, which are meta-values of any legal policy and products, including contracts
for the transfer of technology. Therefore, all clauses in a contract for the transfer of
technology must not contradict and threaten the unity and sustainability of the
social system. In this context, the optimization of exclusive rights should consider
fundamental rights, public interest and the social function so that this rule can
strengthen collective capabilities concerning creativity and productivity, which, in
turn, create a just and balanced structure in our collective life. Then, the just and
balanced structure will be a basis for creating an ideal contract that enables us to
enhance collective capability in developing ideal creativity and productivity
continually. The failure to achieve a just and balanced structure may threaten the
unity and sustainability of collective life.
The above scheme offers a legal mechanism by which to maintain the
balanced interests that may guarantee unity and sustainability at the pre-contract
level, at the post-contractual stage. At this point, the legal mechanism at the postcontractual stage can be initiated by identifying, recontrolling and re-examining
any contracts that may threaten unity and sustainability. Then, the government, by
virtue of the Pancasila, the 1945 Indonesian Constitution, Arts. 28, 31, 33, and the
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UDHR, ICCPR, and ICESCR, may constitutionalise those contracts that do not
conform or are detrimental.
5.3.2.1.2. Constitutionalising IP and Contracts under Indonesian law
In order to maintain the coordinated structure, this dissertation points to the
constitutionalisation of IP and contracts. This idea is derived from various works
concerning the constitutionalisation of private law.1891 Indeed, theoretically, the
constitutionalisation of contracts in Indonesia is not known. This mechanism is
offered as an additional mechanism to strengthen the role of the Indonesian
Constitutional Court in protecting fundamental human rights particularly within
the private domain in Indonesia. So far, in the context of human rights protection,
the Indonesian Constitutional Court’s jurisdiction is focused on “Constitutional
Review” that provides the possibility of a constitutional adjudication by reviewing
laws against the Constitution.1892 Nonetheless, the constitutional review system in

The constitutionalisation of private law has been sparked and bolstered by public awareness
concerning the importance of ethical values and fundamental rights in private law. Even though,
from a traditional viewpoint, private law was considered to be immune from the effect of
fundamental rights, the function of which was limited to being individual defences against the
vigilant eye of the state, this traditional view has been put under pressure by the growing effect of
ethical values and fundamental rights in private law. See: Grosheide, F.W., Constitutionalisering
van het burgerlijk recht?, Contrateren 2001; See also: Olha Cherednychenko “The
Constitutionalisation of Contract Law: Something New under the Sun?”, Electronic Journal of
Comparative Law, Vol. 8.1., March 2004, available at: http://www.ejcl.org.; In several countries, the
embodiment of fundamental rights is even recognised in resolving private disputes (Matscher and
Petzold, 1993), so that there is no doubt that it has been introduced in private law discourse
(Dessemonte, 1998); See: Geiger, C. ‘Fundamental Rights, a Safeguard for the Coherence of
Intellectual Property Law?’, IIC, Vol.35, 2004; See also: Chantal Mak, Fundamental Rights in European
Contract Law: A Comparison of the Impact of Fundamental Right on Contractual Relationship in Germany,
the Netherlands, Italy and England, Kluwer Law International, the Netherlands, 2008, at 17; Mak,
Chantal, Harmonising Effects of Fundamental Rights in European Contract Law. Erasmus Law
Review, Vol. 1, No. 1, 2007. Available at SSRN: http://ssrn.com/abstract=1026217; Compare A.
Colombi Ciacchi, ‘The Constitutionalization of European Contract Law. Judicial Convergence and
Social Justice’ (2006) 2 European Review of Contract Law 167.
1892 This can be seen in most cases that have been decided by the Constitutional Court concerning the
violations of the human rights guaranteed under the Constitution. Unfortunately, this mechanism
cannot protect fundamental human rights. The 2007 Legal Aid Institution Report (Jakarta) has
shown that the number of endorsed complaints concerning human rights violations is around 1,140
cases, roughly representing 20,837 victims including various violations stemmed from
environmental problems, such as Lapindo case, Freeport case, Buyat case and so forth. These facts
demonstrate the low level of quality implementation and procedures for protecting human rights
as constitutional rights of citizens. The above description is discerned from my personal
communications and talks with Patra Zein, Director of Legal Aid Institution, Indonesia in Utrecht,
July 2007 and Pan Mohammad Faiz, an expert staff of Indonesian Constitutional Court in Utrecht,
May 2008. See also: Hayyan ul Haq, 2006, ‘Konstitusionalisasi Kontrak Perdata’, TEMPO-interaktif, 6
November
2006,
available
at:
http://www.tempointeraktif.com/hg/nasional/2006/11/06/brk,20061106-87151,id.html; Hayyan
ul Haq, 2006, “Doa Ied di Tanggul Lapindo” (Iedul Fitr in the Lapindo Dam), REPUBLIKA, 3
November 2006, available at: http://www.republika.co.id/koran_detail.asp?id=270437&kat_id=16;
Hayyan ul Haq, 2006, ‘Tragedi Kepemilikan Kolektif’, (Tragedy of Collective Ownership), article,
published in National Newspaper, KOMPAS, 30 October 2006, available at:
http://www.kompas.com/kompas-cetak/0610/30/opini/3054866.htm.
1891
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Indonesia is only effective for reviewing laws.1893 Consequently, all government
actions and regulations that are believed to violate the human rights provisions
contained in the Constitution cannot be reviewed by the Constitutional Court.1894
In addition, the Constitutional Court also has no authority to review any human
rights violations that stem from the private domain, e.g. private contracts. The
above description shows the importance of reforming the constitutional review
system, not only for the review of laws under the constitution,1895 but also for
private law in Indonesia. Therefore, this section will discuss the
constitutionalisation of private law, i.e. the constitutionalisation of IP and contract.
In this respect, the constitutionalisation of IP and contracts is defined as a
re-evaluation, re-examination and reconstruction of contract law and other IP
exploitation models in order to ascertain their coherence with the fundamental
constitution that contains fundamental rights issues in order to guarantee
equitable protection for the national interest and the public interest. The
constitutionalisation of IP and contracts for the transfer of technology may
function so as to integrate different and even diametrical interests emerging from
substantial, structural and cultural problems.1896 This legal mechanism is
important to maintain the balance of interests of the contracting parties and other
parties who are affected by the operation of a contract,1897 particularly in exploiting
intellectual products.1898 This mechanism is also required to anticipate the
continuing expansion of intellectual property rights outside their traditional
As emerged from my series of personal communications and talks with several legal scholars
specializing in Indonesian Constitutional and Administrative Law, such as Prof. Jimly Asshidiqie
(14-16 November 2008 in the Hague), Prof. Galang Asmara, University of Mataram in Lombok,
Prof. Safri Nugraha, Prof. Agus Sardjono, Prof. Satya Arinanto in University of Indonesia, Jakarta,
Prof. Yuliandri, University of Andalas in Padang, and Prof. Samsul Bahri, Prof. Gunthur Hamzah,
Prof. Faisal, University of Hasanuddin in Makassar, Indonesia, 8-17 March 2009.
1894 Ibid.
1895 In order to provide equitable protection for fundamental human rights, some Indonesian legal
scholars specializing in constitutional law recommend that this reform should provide: (i) a
broader scope for the constitutional review, including reviewing and constitutionalising all types of
legislation and government actions, and (ii) constitutional complaints which can be lodged by
individuals to defend their constitutional rights. This is discerned from my series of personal
communications with several legal scholars specializing in Indonesian Constitutional and
Administrative Law. See: Notes 1892 and 1893.
1896 This is important because different and diametrical interests, either at the level of substance,
structure or culture, may bring about the risk of a failure in transferring technology that damages
various parties, such as the patent owner, the licensor, the licensee, the industry sector, the country
in question and society. Therefore, in addition to the unity, sustainability and fundamental rights
principles, the ‘constitutionalisation’ of IP and contracts should also take into consideration the
benefits of and the risk in transferring technology.
1897 Badrulzaman emphasises the importance of a balance between the development of personal
integrity and and the public interest through ‘responsible freedom’. This responsible freedom is
expressed to defend the point of view that the principle of freedom of contract can still play an
important role as the main principle of national contract law that may accommodate the balance of
individual and public interests. See: Badrulzaman, M.D., 2001, Kompilasi Hukum Perikatan,
(Compilation of Contract Law), Citra Aditya Bakti, Bandung, at 85.
1898 This mechanism allows judges to intervene more frequently and invoke fundamental rights in
order to correct any inappropriate and non-balanced interaction towards protection, thereby reestablishing the proper balance of interests. Thus, it may restore the proper function of intellectual
property rights and, at the same time, ensures coherence. See: Geiger, C. ‘Fundamental Rights, a
Safeguard for the Coherence of Intellectual Property Law?’, IIC, Vol.35, 2004, at 271.
1893
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bounds and expansive IP exploitation through the doctrine of the freedom of
contract that may damage national interests, the public interests and fundamental
rights.
In Indonesia, for example, business actors currently rely on the doctrine of
freedom of contract as legal foundation in conducting and developing their
business activities. The principle embodied in this doctrine allows any legal subject
to do anything as long as he or she fulfils the formal requirements for entering into
a contract as stipulated in Arts. 1320, 1321 and 1338 of the Indonesian Civil Code.
Many contracts entered into by the Indonesian government and private
corporations, even though they may be legal or valid, bring about unbalanced
situations that may damage and threaten the sustainability of collective life.1899
This weakness shows that Indonesian contract law fails to accommodate the public
interest. Therefore, this weakness obliges Indonesian legislators to re-examine the
doctrine based on the principle of sustainability that may guarantee public
interests and the fundamental rights.
Principally, the sustainable principle and fundamental rights1900 protection
not only function as a meta-value in creating a coordinated structure that
integrates exclusive rights, the social function, private and public interests, and the
national interest, but also as concrete guidance in appreciating and limiting the
freedom of contract as well as determining the substance of the agreement and
evaluating the risk of implementing the contract. This is possible in the light of the
constitutive elements that guarantee the sustainability of collective life as
formulated in the 1945 Constitutions Art.28. For example, rights to health,
including rights to food and rights to a normal environment (Art.28.H.1), the right
to information (Art. 28.F), and the right to education (Art.31(1)). Therefore, any
exploitation of the rights or interests of the parties (either individuals or
corporations) that contradict fundamental rights is inconstitutional. Logically,
those articles that emphasise the constitutional rights of people clearly oblige the
state to respect, to fulfil and to protect the fundamental rights of people, even up to
the level of individual relationships.
The function of protecting fundamental rights is principally a positive
obligation that forces the government to actively undertake any action or policy to
guarantee the effective protection of people’s fundamental rights.1901 The
See: Notes: 670, 671 and 672.
The 1945 Constitution, Arts. 27, 28, 31, 33.
1901 It is necessary to distinguish between the active and passive protective function of constitutional
rights. The protective function of constitutional rights, which imposes on the state the duty to
protect constitutional rights, or, in other words, positive obligations, differs from the classical
function of constitutional rights as defensive rights against the state, which prohibits any intrusions
on the part of the state into constitutional rights and thus imposes negative obligations on the state.
While the latter presupposes the duty of the state to refrain from action, the former, by contrast,
imposes on the state a duty to act when the constitutional rights of one individual are violated by
another individual (and thus not by the state itself). For the protective obligation, see: Compare C.
STARCK,
‘State
Duties
of
Protection
and
Fundamental
Rights’,
http://www.puk.ac.za/lawper/2000-1/starck.html, section 2.2. See also: Olha Cherednychenko, EU
Fundamental Rights, EC Fundamental Freedoms and Private Law, European Review of Private
Law 1-2006 [23–61], Kluwer Law International, the Netherlands, at 31-32; Olha Cherednychenko
“The Constitutionalisation of Contract Law: Something New under the Sun?” Electronic Journal of
Comparative Law, Vol. 8.1. (March 2004), available at: http://www.ejcl.org. For a detailed elaboration
of the negative obligation, see: Jackson v. City of Joliet 715 F.2d 200, 203 (7th Circ. 1983). (In this case,
1899
1900

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

395

fulfilment of this positive obligation is the state’s responsibility which implies on
the State’s obligation to amend existing legislation, to enact new legislation, to
change state administrative practices, even to change the pattern of the
management of state finances that potentially block every individual and society
from fulfilling their fundamental rights.
The above argument obliges the government to re-evaluate or to re-examine
all public policies, either in the fields of law, economics, politic, or socio-cultural
policy, that may deprive the public from using their fundamental rights, such as
rights to good or normal environment, food, health, and education. It means that,
by law, the government must constitutionalise any public policy as well as private
activity, such as a license, contract of work, even private contracts, that threaten
fundamental rights. In addition, the responsibility and authority of the
Constitutional Court should be extended not only to re-examining legislation, but
also to evaluating and re-examining any contract that threats people’s
fundamental right.
As a comparison, in Germany and France, for example, contracts are seen as
sub-ordinate (private) legislation, under the constitution. A review is allowed if the
issues regulated in a particular contract threaten the public interest of fundamental
rights.1902 Several decisions are relevant in this respect, such as that of the Paris
Court of Appeal, February 1, 1989, 142 RIDA 301, 1989 and the German
Constitutional Court, July 7, 1971, 1972 GRUR B481, 3 IIC 394, 1972 which nullified
private contracts in the field of copyright because they contained clauses that
could potentially deprive individuals and society of their possibility of resorting to
their fundamental rights under the European Convention on Human Rights, that is
the right to freedom of expression and the right to information. If France and
Germany and other Western countries that have strong tradition in inspiring and
developing the doctrine of freedom of contract1903 succeed in embodying
fundamental rights (in ECHR) into their legal products and public policies so as to
limit the absolute freedom of contract, it is appropriate for Indonesian legislators
that have a strong cultural tradition of protecting individual and collective
(communalism) dignity to be also able to appreciate and to embody fundamental
rights regulated by the 1945 Constitution.1904
Judge Posner’s dictum asserted that the Constitution of the United States is ‘a charter of negative
rather than positive duties’). This view was affirmed by the US Supreme Court in DeSchaner v.
Winnebago County Department of Social services, 489 U.S. 189 (1989). See also: I.M. HEYMAN, ‘The
First Duty of Government: Protection, Liberty and the Fourteenth Amendment’, (1991) 41 Duke Law
Journal, 507.
1902 Olha Cherednychenko, 2004, Ibid.
1903 Several Western countries, such as France, Germany, the Netherlands, the UK and Italy, have for
a long time recognized freedom of contract as a central principle of contract law. See: Chantal Mak,
Fundamental Rights in European Contract Law: A Comparison of the Impact of Fundamental Right on
Contractual Relationship in Germany, the Netherlands, Italy and England, Kluwer Law International, the
Netherlands, 2008, at 17; Mak, Chantal, Harmonising Effects of Fundamental Rights in European
Contract Law. Erasmus Law Review, Vol. 1, No. 1, 2007. Available at SSRN:
http://ssrn.com/abstract=1026217.
1904 It is necessary to note that legal culture plays an important role in guaranteeing the successful
implementation of the constitutionalisation of contracts. The Indonesian legal culture is different
from its European counterpart. European legal culture has a stronger tradition, longer experience
and a more equitable legal infrastructure in protecting individual rights than collective rights.
Therefore, Indonesia needs to prepare and to develop some relevant elements of this legal culture,
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Scrutinising the trend of the unrestricted exploitation of intellectual
products, it is time for Indonesian legislators to make fundamental changes
concerning the way in which rights under contract law that may guarantee the
sustainability of collective life are appreciated. By binding the fundamental values
of humanity (constitutive elements of fundamental rights) and the public interest
stipulated in the 1945 Constitution with private contracts, the government would
not only legitimize and make them acceptable in society, but it would also reflect
its efforts to strive for valid and fair laws.1905 This is because fundamental rights,
the public interest, the social function, and the greatest benefit for the greatest
number, the Pancasila and the 1945 Constitution, which are linked to and match
universal values, can provide guidance for settling disputes emerging from
conflicts of interest in controlling important and vital IT.
The above shows that the constitutionalisation of IP and contracts for the
transfer of technology could be a strategic policy to defend and advocate
fundamental human rights and public interests in order to maintain and guarantee
the sustainability of collective life. To initiate the implementation of this idea, the
Indonesian government and Parliament may provide wider authority and
competencies for the Indonesian Constitutional Court in controlling and
examining private issues that may influence the public interest and people’s
constitutional rights. At the policy level, the Indonesian Parliament may provide
the Indonesian Constitutional Court with broader responsibilities and
competencies in evaluating and examining any contract that potentially damages
fundamental rights.1906 Then, at the practical level, the government may undertake
any action to scrutinise and invalidate any contract that may contain any black
clause or provision. Even though Indonesia does not so far have any mechanism to
constitutionalise contracts,1907 the Indonesian Parliament can amend the 1945
Constitution to provide wider authority for the Indonesian Constitutional Court in

such as educational aspects that form the legal awareness of people, legal infrastructure, this
system, procedure and mechanisms, including the performance of legal officials in protecting
human rights. This is important. This note is a summary of my personal consultations with Prof.
Grosheide in February 2008.
1905 Hayyan ul Haq, 2006, ‘Konstitusionalisasi Kontrak Perdata’, TEMPO-interaktif, 6 November 2006,
available
at:
http://www.tempointeraktif.com/hg/nasional/2006/11/06/brk,2006110687151,id.html
1906 This can be manifested through amendments to the 1945 Constitution. Under the 1945
Constitution, the Indonesian Constitutional Court has no authority to examine and review private
law issues, e.g. contracts that may contradict or damage the fundamental rights of people as is
stipulated in the Indonesian 1945 Constitution. Constitutionally, the Indonesian Constitutional
Court has several authority: (i) reviewing and re-examining laws against the Constitution; (ii)
resolving disputes concerning State authorities whose competences have been vested the
Constitution; (iii) deciding on the dissolution of a political party; (iv) deciding disputes concerning
the results of a general election, and (v) deciding on the impeachment of the President and/or Vice
President. See: The Indonesian 1945 Constitution, Art.24C.
1907 As emerged from my communications with several legal scholars specializing in Indonesian
Constitutional and Administrative Law, such as Prof. Jimly Asshidiqie (14-16 November 2008 in the
Hague), Prof. Galang Asmara, University of Mataram in Lombok, Prof. Safri Nugraha, Prof. Agus
Sardjono, Prof. Satya Arinanto in University of Indonesia, Jakarta, Prof. Yuliandri, University of
Andalas in Padang, and Prof. Samsul Bahri, Prof. Gunthur Hamzah, Prof. Faisal, University of
Hasanuddin in Makassar, Indonesia, 8-17 March 2009.
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reviewing and examining any contract that may damage or threaten fundamental
human rights.
5.3.2.1.3. Applying the Universalisation Principle and Humanistic
Rationalisation in Contracts
The implementation of the humanistic dimension in the IP regime will be a
significant contribution for developing countries, particularly in fulfilling their
fundamental rights, such as rights to food, health and education. Indeed, this
humanistic dimension can normatively be seen in the substantial links between
human rights and TRIPs. These links can be analysed from the point of view of
granting rights, the duration of protection, and the methods for the enforcement of
IPR that take into consideration public interest and humanistic issues. Those links
are indicated by Articles 7, 8, 29 and 31 which emphasise the public interest and
the humanistic dimension. For example, the TRIPs Agreement, Art.7, regulates the
importance of promoting technological innovation and transferring and
disseminating technology in a manner which is conducive to social and economic
welfare;1908 then, Arts. 8 (1, 2) and 31 (k) encourage TRIPs (member) states to: (i)
protect public health and nutrition;1909 (ii) to promote public interest in pivotal
sectors of socio-economic and technological development;1910 (iii) to prevent the
abuse of IPR,1911 (iv) to restrict practices which unreasonably restrain trade or
adversely affect the international transfer of technology, and (v) to take action
against anti-competitive practices.1912 Regarding the protection of humanistic
values, the TRIPs Agreement, Article 27(1 and 2) allows member States to exclude
any creation or invention, including diagnostic, therapeutic and surgical methods
for the treatment of humans or animals,1913 which contradict public order or
morality,1914 or at least in theory may hamper or obstruct the promotion and
protection of human rights as stipulated in Article 27 of UDHR and Article 15 of
ICESCR.
Unfortunately, the adoption of a declaration on the right of access to
medicines by the UN Commission of Human Rights remains merely symbolic if
the IPR system remains unclear as to the appropriate balance between rights and
interests. It is not surprising that many commentators point to indicate ambiguities
and difficulties in implementing ‘humanistic’ provisions in the TRIPs agreement.
These difficulties frequently give rise to tension between rules that protect the
creators of information and those that ensure the use and diffusion of
information.1915 For example, the UDHR, Article 27, contains tension between
protection and participation.1916 Similarly, Article 15 of ICESCR identifies the need
TRIPs Agreement, Art. 7.
TRIPs Agreement, Art. 8(1).
1910 TRIPs Agreement, Art. 8(1).
1911 TRIPs Agreement, Art. 8(2).
1912 TRIPs Agreement, Art. 31(k).
1913 TRIPs Agreement, Art. 27(3)(a)
1914 TRIPs Agreement, Art. 27(2).
1915 See: Drahos, P., Intellectual Property and Human Rights, Intell. Prop. Q. No.3 349, 356 (1999)
1916 This is because even though the UDHR does not directly address intellectual property rights,
Article 27.2 states that "everyone has the right to the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he is the author." Clause 1 in
Article 27 also states, however, that everyone has "the right freely to participate in the cultural life
1908
1909
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to balance the protection of both public and private interests in intellectual
property.1917 The article obliges States to design intellectual property systems that
strike a balance between promoting general public interests by easily granting
access to new intellectual products, while at the same time protecting the interests
of authors and inventors in such intellectual products.1918
The above description shows that many of the TRIPs’ provisions that
provide public opportunities to defend humanistic values are frequently
ineffective and impracticable. This is not only the result of ambiguities, but also of
exploiter’s manoeuvres that hamper and block the implementation of those
humanistic provisions.1919 Therefore, it is necessary to elaborate an alternative legal
mechanism for embodying humanistic rationalisation. The recognition of access to
food, medicines, and education as a human right was seen as a first step in
formulating humanistic policy and rationalisation in the IP regime.
At the contractual level, this humanistic policy and rationalisation should be
embodied in fair contracts, for example a contract to transfer of technology. In
optimising contracts, this dissertation suggests the embodiment of humanistic
rationalisation in contracts, particularly in longitudinal contracts, such as contracts
for the transfer of technology, or contract of work that may impact on and damage
the public interest and fundamental rights. Humanistic rationalisation deals with
the appreciation of fundamental rights, the social function and public interest that
may preserve the unity of the social system in order to guarantee the sustainability
of collective life. In determining more workable and measurable humanistic
rationalisations, James Boyle emphasises the important role of the WIPO and offers
several principles that should be adopted: (i) a balance; (ii) proportionality; (iii)
developmental appropriateness; (iv) participation and transparency; (v) openness
to alternatives and additions; (vi) neutrality.1920
All humanistic rationalisation components must be continually achieved.
This is because humanistic rationalisation is the core element of the sustainability
of collective life. Humanistic rationalisation refers to the components of
fundamental rights, such as rights to food, health and education, as enshrined in
of the community, to enjoy the arts and to share in scientific advancement and its benefits." See:
G.A. Res. 217A, U.N. GAOR, 3d Sess., Supp. No. 13, at 48, U.N. Doc. A/81O (1948).
1917 This is because, on the one hand, this article recognizes the right of everyone to take part in
cultural life, and to enjoy the benefits of scientific progress and its applications (ICESCR,
Art.15(1)(a-b)), and, on the other hand, it also recognizes the right of everyone to benefit from the
protection of moral and material interests resulting from any scientific, literary, or artistic
production of which he or she is the author.( ICESCR, Art.15(1)(c)); See: G.A. Res. 2200A, U.N.
GAOR, 21st Sess., Supp. No. 16, at 49, U.N. Doc. A/6316 (1966).
1918 See: the flexibility provisions, such as Art.31 of the TRIPs Agreement. In this respect, if we
interpret those flexibility provisions, such as: (i) compulsory licensing; (ii) parallel imports, and (iii)
limited exceptions to patent rights under Art.31 of the TRIPs Agreement, the interpretation should
be consistent with States’ obligations to respect, protect, and fulfil human rights and also the rights
of a patent holder.
1919 For example, capitalist manoeuvres that block generic patents for medicines. The blocking of
patents by capitalist MNCs leads to increased prices for pharmaceutical products in developing
countries, as they have to import the products at a price that is wholly determined by the MNCs.
For the high price of pharmaceutical products as a result of the strict patent protection of
pharmaceutical products, see also: Foster, “The Human Genome Diversity Project”, 360-361. See also:
EU Commission vs Drug Companies concerning the blocking of generic drugs, Note 1205.
1920 James Boyle, 2004, A Manifesto on WIPO, Note 61.
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the UDHR, ICESCR, ECHR, and the Indonesian Constitution of 1945, as well as in
other national regulations in Indonesia, such as UU.No.18/2002 on the National
System of Research and Development and the Application of Information and
Technology, Law No. 20/2003 on the National Education System, Law No.
23/1992, Law No. 39/1999 on Human Rights, and the Government Regulation on
Technology Transfer. Those international conventions and national regulations
show that humanistic rationalisation (as a fundamental right) is a universal
concept. Thus, by the law, the fulfilment of fundamental rights should be
construed as an ultimate goal.
In order to continually manifest the optimal goal, this dissertation
introduces the Habermasian Universalisation Principle as a fundamental reason to
challenge and to re-examine any contract or agreement which is no longer in
coherence with social justice, or the public interest or fundamental rights. The U
Principle emphasises the validity of norms which are based on sustainable justice
that can be embodied or applied in various contracts, including the contract for the
transfer of technology. Conceptually, this sustainable justice is visually reflected by
Habermas’ concept of the U Principle: “A norm is valid when the foreseeable
consequences and side-effects of its general observance for the interests and valueorientations of each individual could be jointly accepted by all concerned without
coercion”.1921 The Habermasian U-Principle is required to provide protection for
contracts, particularly longitudinal contract, e.g. a contract for the transfer of
technology, a contract of work, and so forth. Longitudinal contracts should be
evaluated and controlled from time to time in order to ascertain whether they
contain fair conditions that guarantee the protection of the public interest and
fundamental rights.
In Indonesia, this Habermasian U-Principle could be an alternative solution
for various longitudinal contracts that have been implemented based on a linier
pattern. This linier pattern leaves many loopholes for contracting parties in
In detail, Habermas lays down ethical discourse in strengthening U principle by requiring some
conditions which are formally stated in the form of three principles. Principle 1: a principle of
universalization, one that intends to set the conditions for impartial judgment insofar as it
"constrains all affected to adopt the perspectives of all others in the balancing of interests"
(Discourse Ethic, at 65). Then, Principle 2: "Only those (moral) norms can claim to be valid that meet
(or could meet) with the approval of all affected in their capacity as participants in a practical
discourse" (Discourse Ethic, at 66). Finally, Principle 3: Consensus can be achieved only if all
participants participate freely : we cannot expect the consent of all participants to follow "unless all
affected can freely accept the consequences and the side effects that the general observance of a
controversial norm can be expected to have for the satisfaction of the interests of each individual"
(Discourse Ethic, at 93). In short, the conditions for the practical discourse out of which universally
valid norms may emerge include the participation and acceptance of all who are affected by such
norms, as such norms meet their interests. The principle of universalization itself states: All affected
can accept the consequences and the side effects (that) its (a proposed moral norm's) general
observance can be anticipated to have for the satisfaction of everyone's interests (and these
consequences are preferred to those of known alternative possibilities for regulation). (Discourse
Ethic, at 65). See: Habermas, J., 1993, Justification and Application: Remarks on Discourse Ethics,
(translated by Ciaran P. Cronin), the MIT Press. See also: Habermas, J., 2001, Moral Conciousness and
Communicative Action, (translated by Christian Lenhard and Sierry Weber Nicholsen), the MIT
Press; Kenneth L., 1997, ‘Constitutional Contract and Discourse Ethics: The Agreement Theories of
James Buchanan and Jürgen Habermas’, Journal of Theoretical Politics, Vol. 9, No. 4, 533-553 (1997);
Discourse Ethic, available at: http://en.wikipedia.org/wiki/Discourse_ethics.

1921
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exploiting their interests without considering the actual condition that may
damage public interest and fundamental rights. In practice, many contracts are
strictly implemented and obeyed by contracting parties based on what they agreed
and signed in a written contract. Frequently, this kind of contract is abused by the
stronger parties.1922 Ideally, in order to accommodate the public interest, the
contract should be open to a re-examination based on the actual public conditions
which are affected by the implementation of that contract.
For that reason, in order to guarantee sustainable justice in the case of a
contract, it is relevant to propose that we should shift our appreciation of the
implementation of a contract from a linier pattern to a circular one.
Scheme 6. Towards an Ideal Appreciation of Contract
From a Linier
Pattern
Pre-Contract

Contract

Post-Contract

TO
Circular
Pattern
PreContract

“U”
Principle
PostContract

Contract

See, for example, the implementation of many contracts for works in the mining sector that
damage the environment. In this respect, in a linier pattern, the freedom of contract has been used
to control and exploit the interest of the stronger parties. In the field of biodiversity and genetic
resources, the impact of the freedom of contract can be seen in various over-exploitation cases that
damage huge forest areas and in the extinguishing of biodiversities and genetic resources.
According to Siti Maemunah, the Coordinator of JATAM (Network for the Mining Sector,
Indonesia), Freeport destroyed more than 86,000 hectares of forest (Interview with Radio
Netherlands Seksi Indonesia, February 2006) or equivalent to 200 km2 of forest in Papua. See also:
TEMPO-interaktif, 6 January 2006. On this point, the complex problems challenge the Indonesian
government to manage our environment within the framework of unity and sustainability. It is not
surprising that Kloppenburg, a rural sociologist, through his analysis of the utilization of the rain
forest, in the 1990s, indicated the trend to commodify rainforest areas. He paid special attention to
Costa Rica’s National Institute for Biodiversity’s (INBio) million-dollar contract with Merck
pharmaceutical company to develop new products from the Costa Rican rain forest. Kloppenburg
found several instances where contracts were inadequate. Therefore, he emphasised the importance
of the role and task of NGOs’s to illuminate the range of choices that must be developed for
managing equitable national and international preservation. See: Kloppenburg, Jr., Jack. 1992.
“Conservationists or corsairs?” Seedling June/July: 12-7.
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The above scheme is an alternative model, which is offered to provide a
more convincing model of contract implementation. This is because the shifting
model from a linier to a circular pattern allows not only contracting parties, but
also third parties, i.e. public, to control any contract that may impact on
fundamental rights or the public interest. The circular pattern will open up any
contract that may impact on public interest and fundamental rights in an ‘open
state’ in order to invite and to involve public participation in controlling and
continually providing feedback for the creation of an ideal contract that is in
coherence with the sustainability of collective life. For that reason, in order to
nurture, to defend and to protect fundamental rights, all steps in the process of
entering into a contract, such as: (i) the pre-contract stage; (ii) the contract itself;
and (iii) the post-contract stage could be subject to interventions not only by
contracting parties, but also by other third parties or the public. Thus, within this
pattern, any contract will continually function as a tool to maintain a balance and
justice not only for contracting parties, but also for other third parties or the public.
In addition to looking at other or higher legal principles like the public
interest and fundamental human rights to create humane IPR policy, then
embodying them through the implementation of the Habermasian U-Principle, the
humane IPR policy needs to internalise the recognition of the interests of all
stakeholders.1923 For that reason, adequate structural and institutional approaches
are continually required to strengthen and to fulfil the public interests and
fundamental human rights.
5.3.2.2. At the Structural and Institutional Level: Creating A Global, National
and Local Moratorium for Optimising the Utilization of Intellectual Products
Embodying humanistic policy and rationalisation should be followed by
strengthening the human and institutional capacity in IP management in
developing countries.1924 Hence, this section will elaborate a structural approach to
strengthening the institutional role and capacity of IP offices, the Agricultural
Department, the Health Department, the Information and Communication
Department, research centres, NGOs and the Indonesian Constitutional Courts in
implementing the solutions offered either at the pre-grant or post-grant level,
particularly to manifest humanistic rationalisation in the utilization of IT. In this
respect, the IP offices must be activated and empowered to closely screen and
The recognition of the interests of both developed and developing nations is part of a wider
concern with regard to the IPR system. Individual right holders, consumers, citizens and society at
large, all share a common interest in the innovation and development of and access to industrial
and intellectual creativity. In this respect, WIPO should take a leading role in tailoring humane IPR
policy to accommodate the needs of all stakeholders.
1924 From a practical perspective, human and institutional capacity includes financial support,
leadership, organization, training and education which are required to support successful IP
management. This is important to: (i) promote industrialized country entities to partner with
developing countries; (ii) encourage developing countries to advance their legal infrastructure; (iii)
foster domestic invention and innovation; and (iv) stabilize food and health safety; (v) drive
domestic innovation; (vi) foster increased technology transfer; and (vii) generate products and
processes which address the specific needs of the country and region, particularly essential IT for
advancing public health and nutrition and so forth. See: J. Cavicchi and S.P. Kowalski, “IP and the
Global Public Interest: Challenges and Opportunities", Franklin Pierce Law Centre, Winter/Spring
2007 Edition, at 3-7.
1923
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examine any kind of exploitation of intellectual products (i.e. contract, technology
transfer, licence, turnkey project, and so forth) that may damage the public
interest, the national interest and fundamental human rights. Then, NGOs can be
involved to strengthen their role in improving awareness of society for controlling
any intellectual products that may block or be detrimental to the public interest.1925
Next, the Research Centres must not only be supported by financial assistance but
also by strategic policies that allow them to support the fulfilment of people’s
fundamental human rights. To embody and achieve the above purposes, this
section proposes a moratorium or a kind of screening institution in optimizing
essential intellectual products, either at the global, national or local level, that is
able to produce and distribute essential intellectual products to maintain the
sustainability of collective life.1926
In creating the moratorium, this section integrates the challenging and
promising ideas or proposals inspired by several of the foremost thinkers on
intellectual property issues, such as F.W. Grosheide,1927 Tim Hubbard and James
Love,1928 Joseph Stiglitz,1929 Jean Lanjou,1930 John Barton1931 Pamela Samuelson,1932
The role of NGOs in advocating the fulfilment of the public interest in the field of public health
can be seen in South African government vs. Pharmaceutical Manufacturers’ Association (PMASA). This
case reflects various heated debates on the patent controversy when the Pharmaceutical
Manufacturers’ Association of South Africa (PMASA), a body representing South African
subsidiaries of 39 transnational drug corporations (TNCs), took the South African government to
court to prevent it from importing cheaper versions of patented drugs for patients suffering from
Acquired Immune Deficiency Syndrome (AIDS). Due to tremendous pressure by health activists
and concerned groups around the world, the TNCs unconditionally dropped the lawsuit against
the South African government. See: Kavaljit Singh, 2001, ‘War Profiteering: Bayer, Anthrax and
International Trade’ Asia-Europe Dialogue Project November 5th, 2001, available at:
http://www.corpwatch.org/article.php?id=723, retrieved on: 15 January 2006. Then, in the field of
education, the role of NGOs can be seen in their efforts to create and develop the Open Access
Movement through various instruments such as Open Access licensing, the Creative Commons,
Open Access Literature and Open Access Coalition and so forth.
1926 This is important to anticipate the scarcity of essential medicines in a country, particularly in
developing countries.
1927 Prof. Grosheide has proposed the need for a tailor-made copyright in order to create a suitable
copyright law based on the actual conditions. In this context, he offered two options. One of them is
to replace the static uniformity that characterises the current national and international copyright
law with a dynamic pluriformity, creating the possibility of a tailor-made copyright law. See:
Grosheide, F.W., Autersrecht op maat, Deventer, 1986, Summary in English, 311-317; Grosheide,
F.W., “Copyright and Publishers’Rights: Exploitation of Information by a Proprietary Right, in
Willem F. Korthals Altes, et.al. (ed.), Information Law Towards The 21st Century, Information Law
Series, Kluwer, 1992, at.295-6.
1928 Tim Hubbard and James Love proposed public funding for research and development. They
proposed a treaty that seeks to help revamp the way governments fund research and development
while alleviating concerns by the United States and other major countries over the free-riding
problem. See: Tim Hubbard & James Love, A New Trade Framework for Global Healthcare R&D, 2
PLOS BIOLOGY 147 (2004), available at http://biology.plosjournals.org/archive/15457885/2/2/pdf/10.1371_journal.pbio.0020052-S.pdf.
1929 Stiglitz suggested a prize fund model in patent law to finance and to provide incentives for
invention and innovation. This model was promoted by Stiglitz, when he criticized the incentive
model in the patent law system: “We cannot expect innovation without paying for it. But are the
incentives provided by the patent system appropriate, so that all this money is well spent and contributes to
treatments for diseases of the greatest concern? Sadly, the answer is a resounding “no.” Stiglitz, J.E., 2006,
‘Give Prizes, Not Patents’, New Scientist, 16 September 2006, at 21; See: Stiglitz, J.E., 2007, ‘Prizes,
Not Patents’, Note 1097, 1102; See also: Love, James & Hubbard, Tim, 2007, ‘The Big Idea: Prizes to
1925
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Yochai Benkler1933 Arti K. Rai,1934 Jerome Reichman,1935 and other commentators,
activists and researchers1936 who emphasise the need for a more creative and
suitable alternative solution in protecting and fulfilling the public interest and
fundamental human rights, particularly developing countries’ interests without
ignoring the legal and technical aspects of copyright. Obviously, the ideas and
proposals should be dedicated to strengthening the role and obligation of the
government to respect, to protect and to fulfill the fundamental human rights
stipulated in the Universal Declaration of Human Rights (UDHR), the Pancasila
and the 1945 Indonesian Constitution.
Stimulate R&D for New Medicines’, (2007) Chicago-Kent Law Review Vol. 82, No. 3; Love, James,
‘Prizes, not prices, to stimulate antibiotic R&D’, Science and Development Network (SciDev), 26 March
2008.
1930 Jean Lanjouw offered a proposal that requires pharmaceutical companies that develop a patented
product for a global disease to “choose either protection in the rich countries or in the poor
countries but not in both.” See: Jean O. Lanjouw, A New Global Patent Regime for Diseases: U.S. and
International Legal Issues, 16 HARV. J.L. & TECH. 85, 90–91 (2002).
1931 John Barton noted the need for “a treaty that defines rules freeing scientific and technological
exchange and establishes procedures for negotiating regular improvements and expansions of
those rules”. See: John Barton, 2003, Preserving the Global Acientific and Technological Commons,
available at: http://www.ictsd.org/dlogue/docs/tech_transfer_dialogue.pdf
1932 Pamela Samuelson offered a new political aspect of intellectual property for defending public
domain and fair use. She stated that “It is possible to construct a new politics of intellectual property that
has regard for the public domain and fair uses.”.....”Intellectual property must find a home in a broader-based
information policy, and be a servant, not a master, of the information society”. See: Pamela Samuelson,
Mapping the Digital Public Domain: Threats and Opportunities, 66 Law & Contemp. Probs. 147,
170-71 (2003).
1933 Yochai Benkler and researchers at Yale Law School have also advocated an open licensing
approach for university innovations to address global health inequities. See: Amy Kapczynski,
Samantha Chaifetz, Zachary Katz & Yochai Benkler, ‘Addressing Global Health Inequities: An
Open Licensing Approach for University Innovations’, 20 BERKELEY TECH. L.J. 1031 (2005).
1934 Rai has proposed open and collaborative research as an optimization model for biomedicine. She
argues that open and collaborative biomedical research may not only produce usable software and
genomic data, but also create public domain status for this software and data that may reduce
access and transaction cost problems for follow-on innovators. See: Rai, Arti K., "Open and
Collaborative Research: A New Model for Biomedicine". Intellectual Property Rights in Frontier
Industries: Software and Biotech, Robert Hahn, ed., AEI-Brookings Press, Forthcoming Available at
SSRN: http://ssrn.com/abstract=574863.
1935 Jerome Reichman has proposed that clinical trials should be considered to be a global public
good. He has also explored the use of a cost sharing or liability-rule approach, as compared to the
data exclusivity approach, to enable pharmaceutical companies to receive compensation for the
high costs of the clinical trials used to obtain market approval for pharmaceuticals. See Jerome H.
Reichman, ‘The International Legal Status of Undisclosed Clinical Trial Data: From Private to
Public Goods’, in Pedro Roffe, Geoff Tansey & David Vivas-Eugui eds., 2006, Negotiating Health:
Intellectual Property and Access to Medicines, at 144–48.
1936 In detail, they have proposed the establishment of international purchase funds for vaccines and
essential medicines and the use of public-private partnerships to enhance access to medicines in
less developed countries. David W. Opderbeck, Patents, Essential Medicines, and the Innovation Game,
58 VAND. L. REV. 530 (2005). See also: Keith E. Maskus, Ensuring Access to Essential Medicines: Some
Economic Considerations, 20 WIS. INT’L L.J. 576 (2002) (discussing various “innovative research
programs within private firms or among collaborative ventures, with substantial shares of funding
coming from governments, NGOs, and multilateral organizations”); Obijiofor Aginam, From the
Core to the Peripheries: Multilateral Governance of Malaria in a Multi-Cultural World, 3 CHI. J.INT’L L.
87, 90–91 (2002) (discussing the development of public-private partnerships as a response to
malaria).
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By referring to the above ideas and proposals, this dissertation tries to
combine and to tailor an appropriate model for the IP regime at the structural and
institutional level. In this respect, this section will focus on the rationales, the
mechanism, and the programmes of the global, national and local moratoriums
that may optimise the utilization of intellectual products for defending and
advocating the fulfilment of the public interest and fundamental human rights.
I have already noted that a moratorium should be dedicated to increasing
public resources for protecting the public interest and fundamental human rights.
This can only be achieved by the sharing of the common good –i.e. IT-. For
manifesting this purpose, at a global level, some strategic interrelated steps can be
established in order to create the ‘common good’, i.e. for the South-North flow of
information: (i) the establishment of a sustainable global knowledge society1937; (ii)
determining how people from the developing world, e.g. Indonesian people, are
understood and perceived by the North.1938 To support the former purpose, the
government may encourage and develop an open source model to facilitate public
access to IT not only for developing education,1939 but also for developing food,
The global sustainable knowledge society will be a significant step towards a world where
knowledge and innovation are social assets that serve people, above all those in need, rather than
corporate assets that serve shareholders. In order to create the sustainable knowledge society, we
have to ensure that: (i) access to knowledge is unhampered and inclusive; (ii) there is unlimited
opportunity for peoples to access IT in improving and determining their capabilities development
in their private, professional and public lives; (iii) diverse media and information resources can be
accessed by future generations. See also: The proposals advanced by the German Civil society
through the “Charter of Civil Rights for a Sustainable Knowledge Society”, that was instigated by the
Heinrich Böll Foundation. See: www.boell.de. This is relevant to Weiser’s position that emphasises
the importance of a society with no limits to knowledge which is effectively achieved by shared IT
globally. This will enable people around the globe to interact on a creative basis. In detail Weiser
suggests the establishment of an effective and interactive global communication network (NorthSouth and South-North) that will allow the flow of especially scientific information between
continents, countries and societies. See: Weiser, 2002, at 3. See also: Allan S. Gutterman, The North Shouth Debate Regarding the Protection of Intellectual property Rights, 28 WAKE FOREST 89 (1993), at
89-139.
1938 It is common knowledge that the current view of the developing world is primarily based on a
North-South flow of information. What is needed is a free flow of information between the South
and the North that will enhance mutual understanding. To use the notion by Habermas: a ‘public
sphere’ must be created in the world, where people can have the opportunity freely to share ideas
and understand one another. Shared information between the South and the North is the core of
such a public sphere, and it is therefore imperative that the South must have a voice to make its
views clear. This can only be done when the communication channels are in place to ensure an
effective South-North flow of information. See: Habermas, J. 1989, The structural transformation of
the public sphere: An inquiry into a category of the bourgeois society, translated by Thomas Burger
with the assistance of Frederick Lawrence. Cambridge: Polity
1939 This model may refer to governmental programmes to develop open source movement, such as
the Indonesian Goes to Open Source programme (IGOS programme). This programme may
contribute to national development. In detail, this programme may: (i) reduce the digital divide
between Indonesia and developed countries through software development; (ii) strengthen
innovation and creativity in the field of IT through software development nationwide; (iii)
accelerate, develop, create, and adopt government programmes in IT that have political effect
(acceleration of the e-government programme), economic effect (economising the state’s budget
licencing provisions, the stimulation-SMEs in IT), social effect (increase in computer use, training
information access), S&T (building on the capability of R&D and human resources in information
technology). See: “OSS Hindari Pembajakan” (Open Source System Avoids Piracy), Suara
Pembaharuan, 2 May 2004, at 8. See also: Engkos Koswara, ‘IT Policies and Its Challenges in
1937
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agriculture1940 and health, e.g. essential medicines, infrastructure. This is important
to eliminate any barriers that block and restrict the utilization of knowledge
products.1941 Then, for supporting the latter purpose, the government should
improve public awareness concerning the importance of public resources to
guarantee the protection of the public interest and the fulfillment of fundamental
rights. The moratorium (as a collecting society for essential IT) will play an
important role in optimising the production, dissemination and utilization of IT.
At this point, the institution can find a new and innovative role as a humanistic
transformation agency which holds and manages intellectual property products
for the greatest benefit of mankind.1942
For that reason, the government should establish a kind of global
moratorium institution, which will distribute the essential intellectual products
and biodiversities to maintain the sustainability of collective life.1943 This
institution can apply the open source concept as a method for expanding
knowledge and institutionalizing, developing and strengthening a collaborative
model for facilitating access to IT through a patent pool, a clearing house,1944 or a
combination of a patent pool, a clearing house model, an open source, and a
common ownership, and benefit sharing mechanisms.1945
Developing IGOS, (Indonesia, Go Open Source) Program’, ENGAGE European Union – Southeast
Asia ICT, Research Collaboration Conference, September 11-13, 2006.
1940 One example of an OA initiative in the agricultural sector in developing countries is the Access to
Global Online Research in Agriculture (AGORA) Project. It offers tiered pricing to over 400
scientific journals specializing in food, nutrition, agriculture, biology and environmental science. A
number of well-known international publishers participate in the project, including Blackwell,
Oxford University Press and Nature Publishing Group. See www.aginternetwork.org/en/.
1941 Stiglitz again refers to inefficient knowledge restriction because there is no additional cost
associated with an additional individual enjoying the benefits of any piece of knowledge. He has
further said that the patent system not only restricts the use of knowledge by granting a
(temporary) monopoly, but it also often makes essential intellectual products, e.g. medications,
unaffordable for people who do not have medical insurance. In the Third World, this can be a
matter of life or death. See: Stiglitz, J.E., 2007, ‘Prizes, Not Patents’, Notes 1097, 1102, 1906. See also:
Love, James and Hubbard, Tim, 2005, ‘Paying for Public Goods’, in Code: Collaborative Ownership
and the Digital Economy, edited by Rishab Aiyer Ghosh. MIT Press, Cambridge, at 207-229.
(Describing the inefficiencies of market exclusivity for drugs, and proposes an alternative system
(through prizes, grants, etc.) in which 'competitive intermediators' dispense funds to promote
innovation).
1942 At the institutional level, humanistic rationalisation must be nurtured and developed by
reforming the norms, the institutional role and the function of the IP regime and the system of
contract law. This effort should certainly be followed by establishing supporting institutions (a
collecting society for essential IT) in optimising the production and dissemination of IT.
1943 The establishment of this institution requires public policy (public participation) to determine the
category of and the criterion for essential intellectual products for people’s survival. In this case, the
institution can hold and manage the intellectual products for the greatest benefit of humankind.
1944 Geertrui van Overwalle, et.al., 2006, Note 1790.
1945 This mechanism will be effective and appropriate in the light of a biological product when there is
a collaboration between skill, knowledge, financial resources and technology. Thus, to produce a
biological product, it requires cooperation. In addition, it is important to regulate compensation
issues such as data exchange, technology transfer, training and education which have never been
enjoyed by the owner of genetic or biological resources. The Convention on Biological Diversity
(CBD) requires that every State regulates the existence and optimization of traditional knowledge
and genetic resources under its national intellectual property right legislation. Article 16 (5) of the
CBD is a legal basis for creating a benefit sharing mechanism to allow the Adat community to
optimise their collective rights. The benefit sharing mechanism may regulate the relationship
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Scheme 7. Integrating an Open Source, a Patent Pool and a Clearing House as an
Alternative Model in Optimising the Utilization of Essential Intellectual Products
Essential IT
Owners or
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• A, B, C, D, E are Essential Intellectual Property Rights Holders
• EP are Essential Intellectual Property Rights Producers
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The above scheme provides an opportunity for the government to manage
and finance any effort to invent, to innovate or to produce essential intellectual
products1946 which are needed by the public to ensure their survival. Theoretically,
the constitutional reason for establishing the moratorium, either at a global or
national level, can be found in the 1945 Constitution Arts. 27, 28, 30, 31, 33 that lay
down the positive obligation for the government to respect, to protect and to fulfill
fundamental human rights. Through this moratorium, the government can
actively implement its obligation to protect the public interest and fundamental
between the inventor or applicant and indigenous people or the Adat community in patent
applications, particularly if the patent application contains the utilization of traditional knowledge
and biological material. In regulating the benefit sharing, it is important to consider a common
understanding, a shared meaning and cooperation among the WIPO members.
1946 For example, in financing the research and development of essential intellectual products, e.g.
essential medicines, the government can adopt a medical prize fund as proposed by Stiglitz. This
prize model is an alternative way of financing and stimulating (providing incentives for) research
as well as rewarding those who discover cures and vaccines. This model could work more
effectively than patents, both in directing innovation and ensuring that the benefits of that
knowledge are enjoyed as widely as possible. Since governments already pay the cost of a great
deal of drug research directly or indirectly, through prescription benefits, they could finance the
prize fund, which would award the biggest prizes for the developers of treatments or preventions
for costly diseases affecting hundreds of millions of people. See: Stiglitz, J.E., 2007, ‘Prizes, Not
Patents’, Notes 1097, 1109, 1906, 1924 and 1929. This model may have a positive impact if it can also
be implemented in the fields of food and education.
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human rights. At the practical level, the moratorium can select, manage and
distribute essential intellectual products, and then instruct or order any public or
private institutions or corporations, i.e. state owned corporations, to produce any
essential needs in order to fulfill the public interest, i.e. fundamental rights.1947 In
this respect, the moratorium may determine the category of and the criterion for
essential intellectual products for people’s survival. Some examples of essential
intellectual products in agricultural and pharmaceutical technologies that are
directly applicable to the needs of developing countries are Golden Rice1948 to
solve vitamin A deficiency,1949 Ascariasis Vaccines,1950 the HIV/AIDS Vaccine, the
H5N1 Vaccine, and recently H1N1, and other essential medicines listed by the
WHO.1951
The above ideas can be embodied in various efforts to optimise the
production and dissemination of IT through creating fair contracts for the transfer
of technology. At the technical level, for example, the strong legal framework
should accommodate and integrate any interests (a balance between individual or
public interests and the social function) in order to guarantee fair and just
transactions for contracting parties. This can be done by integrated and planned
law reform at the substance level.1952 Furthermore, in order to protect the public
This model can be seen in the Indonesian experience in designing cooperation with the WHO and
several pharmaceutical industries to procure the much needed vaccine Tamiflu for preventing a
broader impact of avian influenza in Indonesia, as well as anticipating the pandemic of avian
influenza (bird flu). The most recent information is provided by the Coordinating Minister for
Public Welfare of the Republic of Indonesia, Aburizal Bakrie, when he announced that the
Indonesian government is ready to produce and to distribute Tamiflu in Indonesia. See: “Indonesia
Siap Produksi Tamiflu (Indonesia Ready to Produce Tamiflu), TEMPO-interaktif, 11 September
2007, available at: http://www.tempointeraktif.com/
1948 “Golden Rice” is genetically engineered to accumulate beta-carotene (the precursor of vitamin A)
in the grain and thereby to provide a cost-effective means for the production and delivery of
vitamin A to those suffering from vitamin A deficiency. However, this is a very complex
biotechnological invention, embodying numerous patented technologies. This complicates transfer
and restricts access, particularly to those who are most in need of its benefits. See: J. Cavicchi and
S.P. Kowalski, Ibid.
1949 Cavicchi and Kowalski remind us that a vitamin A deficiency is a global crisis. In the developing
world, an estimated 140 million preschool children and over seven million pregnant women are
afflicted. The long-term effects of vitamin A deficiency are devastating: anemia, growth retardation,
increased infectious morbidity and death. It is not surprising that the greatest toll is among those
from the developing world. Recent advances in plant biotechnology are producing a new
generation of wonder crops that accumulate vital nutrients, e.g. vitamin E, iron, and betacarotene…the precursor of vitamin A. See: J. Cavicchi and S.P. Kowalski, Ibid.
1950 Ascariasis is endemic in many developing countries. The number of infections is estimated at over
one billion. Unfortunately, even though vaccines have been developed, they are protected by
patents. See: J. Cavicchi and S.P. Kowalski, Ibid. See also: Health Department, RI, 2005, Kebijakan
Obat
Nasional
(The
National
Drug
Policy),
at
9,
available
at:
http://www.depkes.go.id/downloads/Konas.pdf; WHO, 2002, “State of the World’s Vaccines and
Immunization”, at 60, available at: http://www.unicef.org/publications/files/pub_sowvi_en.pdf;
UNDP, Memerangi HIV/AIDS, Malaria dan Penyakit Menular Lainnya”, in Report on
Achievement
in
Indonesia
Millenium
Development,
available
at:
http://www.undp.or.id/pubs/imdg2004/BI/IndonesiaMDG_BI_goal6.pdf.
1951 According to the WHO, in 2004 nearly one-third of the world’s population still lacked regular
access to essential and life-saving medicines. See: Medicine Sans Frontier (MSF), “Millions have a
Drug Problem: They cannot Get Any”, at 2-6, 2004.
1952 At this level, the reform of the patent system and other related pieces of legislation should
consider any relevant socio-economic context because, historically, intellectual property rights
1947
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interest and fundamental rights, particularly in accessing food, health, and
education, the moratorium should actively, creatively and continually elaborate
and find some appropriate alternative regulatory models to support the Doha
Ministerial Declaration1953 that endorses some important elements, such as: (i) the
use of Articles 7 and 8 in the interpretation of all provisions in the TRIPs
Agreement; (ii) the right of countries to determine the grounds on which
compulsory licences may be issued; (iii) the recognition of compulsory licences;
(iv) the right to parallel importation; and (v) a moratorium on all dispute actions
aimed at preventing or limiting access to medicines, or the protection of public
health.1954
At this point, the institution can find a new and innovative role as a
humanistic transformation agency which holds and manages intellectual property
products for the greatest benefit of mankind. Then, the embodiment of humanistic
rationalisation must be nurtured and developed by improving public awareness
and participation in increasing public resources for fundamental interests and
fundamental human rights.
5.3.2.3. At the Practical Level: Improving Public Awareness and Participation in
Increasing Public Resources for Public Interests and Fundamental Rights
At this level, the government must improve public awareness and
participation in increasing public resources1955 for public interests and
fundamental rights. Of course, this can be achieved by education and followed by
action to express and embody public awareness. This can be done by involving
NGOs. Some studies show that NGOs play an important role in advocating the
developed as a response to local needs. Thus, it is wise to formulate the patent and copyright
provisions by considering local values. Accordingly, the values can be used to formulate certain
provisions in protecting the public interest, the social function, and the national interest. For
example, in order to protect pubic interests, the social function, and national interests, the
Indonesian government may provide an alternative model by introducing the prize model, or the
reward system, in order to provide an incentive for improving creativity and productivity in
invention and innovation.
1953 Under the Doha Declaration, the government is entitled to impose a compulsory licence for
humanitarian reasons. Several alternatives that can be considered are: (i) reforming IP policy; (ii)
reforming the Patent Act; and (iii) making a political decision on the implementation of the Doha
Declaration, Art.6; (iv) using compulsory licences and non-voluntary licences for public health; and
(v) governmental use; or (vi) responding to the permanent solution of the TRIPs Amendment
regarding Art.31, or a solution in the form of a law making process.
1954 See: Martin Khor and Cecilia Oh, “Re-Thinking TRIPs in the WTO”, Third World Network, available
at: http://www.twnside.org.sg/title/joint5.htm
1955 In this context, the government should participate in the global movement to increase public
access to IT. In this case, the Indonesian government, with other developing countries, may design
and create a conducive atmosphere through a global, regional and national integrated policy to
allow public innovation and to create a cheaper and more easily accessible technological
infrastructure, including appropriate technology. In the educational sector, for example, we can see
the invention of the green machine by the Massachuset Institute of Technology (MIT). The green
machine is a laptop for children at a price of $100 per unit. Children are an important target in
bridging the digital divide between developed and developing countries. This green machine is run
by the Linux operating system. One Laptop Per Child (OLPC), is the name of a non-profit
organization established by MIT and it will distribute the laptop. The OLPC sells the laptop to the
governments of developing countries to allow children to understand and access IT. See: Sylvia
Smith, “$100 Laptop-Is it a wind up?” CNN International, 1 September 2005, available at:
http://edition.cnn.com/2005/WORLD/africa/12/01/laptop/.
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protection of the public interest and fundamental rights.1956 The role of NGOs in
advocating the fulfilment of the public interest in the field of public health can be
seen when they support the South African Government’s struggles to challenge the
Pharmaceutical Manufacturers Association’s (PMASA) manoeuvres to block or
prevent cheaper (generic) versions of patented drugs for patients suffering from
AIDS,1957 while in the field of food and agriculture this can be seen in the success
of the Indonesian NGOs’ struggle to exclude plant, animals other than organism
from the IPA 2001,1958 and TWN’s programmes, publications and actions.1959 Then,
in the field of education, the role of NGOs can be seen from their efforts to create
and strengthen the open access movement (OAM),1960 which promotes open access
initiatives and open access models in producing, accessing, and disseminating IT
at the practical level.1961

In 2004, prior to the General Assembly meeting, hundreds of non-profit organizations, scientists,
academics and other individuals signed the “Geneva Declaration on the Future of WIPO” in
support of the Development Agenda’s objectives to use IPR as tools for the development of nations
as opposed to merely safeguarding the interests of individual right holders. See:
www.cptech.org/ip/wipo/futureofwipo.html. See also: the WIPO document WO/GA/31/11,
available at: www.wipo.int.
1957 In 2001, the Pharmaceutical Manufacturers’ Association of South Africa (PMASA), a body
representing South African subsidiaries of 39 transnational drug corporations (TNCs), took the
South African government to court to prevent it from importing cheaper versions of drugs. But,
under tremendous pressure from health activists and concerned groups around the world, the
TNCs unconditionally dropped the lawsuit against the South African government. See: Kavaljit
Singh, 2001, Note 1925.
1958 See: Matrix 5 on the Metamorphosis of the Indonesian Patent Act towards TRIPs Compatibility. In
many cases, successful NGO’ programmes and actions prove the important role of NGOs in
creating and strengthening legal-movements to create and to achieve constitutional outcomes. The
law-movement is explicitly aimed at lobbying for the legal control of state power to determine
constitutional outcomes. Legal-movements are most successful when the demands for individual
rights, judicial autonomy, and institutional controls over political and economic authority are
expressed in a moral language grounded in the history and culture of society. For example,
Western Europe’s historical legal-movements drew heavily on the idea of natural rights. Lev notes
that legal-movement develop among groups that are disadvantaged by existing patterns of
political, economic, and social regulation. See: Lev, Daniel, S., 1978, ‘ Judicial Authority and the
Struggle for an Indonesian Rechtstaat’, in Clare Holt (ed.), Culture and Politics in Indonesia, Cornell
University Press, Ithaca, at 39. Based on the above experiences, Indonesians can make substantial
efforts to protect their fundamental rights through structured and systematic legal-movements.
1959 Third World Network (TWN) is an independent non-profit international network of organisations
and individuals involved in issues relating to development, Third World and North-South affairs.
See: http://www.twnside.org.sg/twnintro.htm.
1960 This movement has been largely initiated and campaigned for by researchers, publishers,
scientific communities, academics, libraries and universities. It encourages authors to promote
"public domain authorized" through licenses of the Creative Commons or Free Art. In this respect,
this movement has developed open access initiatives and models to promote creativity and the
dissemination of knowledge with low cost. Certainly, the development of those initiatives and
models can promote public access capability to fulfil fundamental rights, such as rights to: food,
health, education and research. See: OECD, 2004, Science, Technology and Innovation for the 21st
Century: Meeting of the OECD Committee for Scientific and Technological Policy at Ministerial
Level, 29-30 January 2004 - Final Communiqué, Annex I.; See also: Report of the European Research
Advisory Board on Scientific Publications: Policy on Open Access, EURAB: 06.049, December 2006.
1961 Some of the core missions of the OA Movement are : 1) to prioritize access and to oppose the
privatization of knowledge goods; 2) to remove access barriers; 3) to make knowledge available for
free or at a low cost to as many people as possible; 4) to provide a working alternative to current
1956

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

410

In practice, some open initiatives1962 of this movement can be seen in open
access licensing1963 and open access literature1964 to promote the production, access
to and the dissemination of research outputs and educational materials while
reducing or eliminating the cost and technical access barriers. Then, open access
models refer to collaboration between the producers and consumers of essential IT,
such as researchers, publishers, scientific communities, academics, libraries,
universities and public funding agencies to expand public resources. This can be
seen from the creative commons movement,1965 access to knowledge (A2K)
movement,1966 open access coalition and so forth. Those open access initiatives and
proprietary models; 5) to build upon existing knowledge and collaboration among creators and/or
researchers. Ibid.
1962 Open Access models are an alternative for information management in the digital environment
that prioritizes access to knowledge; a clear priority and pervasive gap in developing countries.
Such models are an example of how the interests of intellectual property rights holders to control
their works can be reconciled with the interests of users and society at large in the distribution and
dissemination of works, and how the opportunities that the digital revolution present for learning
and knowledge creation can be harnessed.
1963 Open Content Licensing is an OA model to facilitate access to digital copyrighted content which
uses a licence from the copyright owner as the main instrument to use copyrighted works. The
model facilitates the shared digital environment and avoids obstacles created by copyright law and
TPMs. One of the most popular models of OA licensing is Creative Commons (CC) Licensing. See:
www.creativecommons.org; See also: http://creativecommons.org/about/licenses/meet-thelicenses.
1964 Open Access Literature (OAL) principally uses licensing as the main instrument to put the
owners’ works in the public domain. In order to implement the programme, the OAL eliminates
any financial barriers and subscription fees. It is implemented by ensuring that the costs of
preparing, peer reviewing and distributing scholarly literature are not paid for by the user. See
Peter
Suber,
“Open
Access
Overview”,
last
accessed
14.04.2007.
http://www.earlham.edu/~peters/fos/overview.htm. For a listing of projects that bring free or
affordable journal access to developing countries, see http://www.gdnet.org/middle.php?oid=247.
1965
The Creative Commons is a social movement which was founded in 2001 as a non-profit
organization, seeking to expand "the range of creative work available for others to legally build
upon and share". It operates a licensing platform to promote the free use of creative works. In this
respect, the Creative Common uses licence agreements to strengthen the public domain. The idea is
to facilitate the release of creative works under generous licensing terms that would make works
available for sharing and reuse. At the operational level, the Creative Commons has formalised
open access copyright in an Attribution Licence that enables non-exclusive: (i) copying,
distribution, display, and performance; (ii) derivative works; (iii) commercial use of the work. See:
Creative Commons available at: http://creativecommons.org/. See also: Niva Elkin-Koren, Note
1269, at 1.
1966 The Access to Knowledge (A2K) movement has made substantial efforts in enlarging public
access to knowledge, i.e. IT. This movement, which is already the origin of the Geneva Declaration
of September 2004, reintroduces balance in the rights of intellectual ownership, and promotes the
interests of the world society for access to knowledge. It is interesting to note that the A2K
movement campaigns to use human rights in creating ideal access to IT through: (i) encouraging
the use of human rights norms, mechanisms and rules, and impact; and (ii) strengthening the
capacity of human rights. In detail, by using a human rights approach, A2K campaigns to: (i) use
human rights norms to frame A2K initiatives and a predevelopment approach to IP policy-making;
(ii) uses human rights tools and mechanisms to achieve greater transparency and public
participation in IP policy-making that affects A2K; (iii) ensures that the drafting, negotiation and
implementation of IP policy affecting A2K is consistent with development commitments and
human rights obligations; (iv) uses human rights impact assessments to assess the effect of IP rules
on A2K; (v) brings test cases at the national, regional and international level using human rights to
challenge IP rules that undermine A2K. See: Davinia Ovett, Framing Access to Knowledge in
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models will greatly benefit science, education and research, particularly in
developing countries, without replacing or disturbing the current copyright
system. The above NGO programmes and actions can be considered to have been
adopted by the government and Indonesian society in order to expand public
resources and public owners in order to respect, to protect and to fulfill
fundamental rights.
5.4. Evaluation
Access to IT is an essential element in fostering innovation, creativity and
productivity, particularly in maintaining and supporting the sustainability of
collective life. Therefore, the Indonesian Government needs to appreciate and
adopt a universal meta-norm, like a humanistic, public interest and development
dimension concerning intellectual property in order to bridge the “knowledge
gap” and to adequately balance the needs of the producers and users of IT. The
appropriate design and equilibrium of international copyright and patent rules is
thus an increasingly important element in ensuring that intellectual property is an
effective tool of public policy. In particular, norm setting at both the multilateral
and bilateral levels, should ensure that the public domain is preserved and
promoted, and that access to and the dissemination of IT, as key pillars in
copyright and patent law, are fully considered and supported.
The failure of the internal elements of the copyright and patent regime to
provide public access to essential information and technology creates a serious
threat to the sustainability of collective life. If we fail to create appropriate global
norms (with universal acceptability), the problem of incoherence in legal systems
(in their substance, structure and legal culture) concerning the utilization of IT will
remain largely unresolved. Consequently, conflicts over the utilization of IT will
continue to occur, which in turn create the tragedy of an anti-common. An
absolute exclusive right in copyrights and patents and free will in contracts has the
potential danger of creating the tragedy of the commons and anti-commons, which
may threaten and be detrimental to the sustainability of our collective life.
Therefore, the exploitation of exclusive rights should be controlled by an ideal
legal framework in order to nurture justice as the basic requirement for creating
unity.
For resolving the dilemma between economic and public interests, either at
the national or international level, it is relevant to adopt Grosheide’s idea of the
creation of a tailor-made copyright law.1967 This tailor-made intellectual property
law should be followed by reappreciating and reconstructing the meaning of the
exclusive right and the freedom of contract within a unity and sustainability
framework. It can be restarted with a re-examination of the exclusive principle
under the patent regime and freedom of contract by considering the public
interest, humanistic rationalisation and the greatest benefit for humankind in the
corridors of unity and the sustainability of collective life.
For that reason, it is important to accurately place “access to essential IT” by
reintroducing humanistic rationalisation at the head of the concerns of equity and
Human Rights Terms Panel on Framing Access to Knowledge, available
http://www.3dthree.org/pdf_3D/DOvett_FramingA2K(April06).pdf
1967 See: Grosheide, F.W., Autersrecht op maat, Deventer, 1986, Summary in English, 311-317.

at:
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equality in the world of immaterial goods. This step will enable us to have an
appropriate legal framework that may enable us to defend the social aims of
intellectual property. The new paradigm considering humanistic rationalization,
by positioning essential IT as a public common, is a new opportunity to extend
collective intelligence, to deepen and enlarge public access to IT, concerning a few
values such as solidarity, equity and mutual respect for maintaining unity and the
sustainability of collective life.
In order to implement humanistic rationalisation at the national level, the
Indonesian Government should construct a co-ordinated structure to integrate various
different interests (an exclusive right, the freedom to exploit it, the national interest, the
social function, public interest, and fundamental rights). This can be realised through the
“constitutionalisation” of intellectual property and contracts by taking into consideration
the fundamental rights contain in the 1945 Indonesian Constitution. Then, in
implementing the constitutionalisation of IP and contracts, the Indonesian Government
and Parliament, through constitutional interventions, i.e. amending the 1945 Constitution,
can strengthen the power, authority and competencies of the Indonesian Constitutional
Court in controlling and examining any contracts that may damage the fundamental
rights or constitutional rights of people. Then, at the international level, Indonesia and
other developing countries can campaign for the enforcement of fundamental rights under
various international conventions, such as the UDHR, ECHR, ICESR, ICCPR and initiate
the establishment of a global moratorium to manage the fruits of significant patents for
guaranteeing the fulfilment of fundamental rights. Additionally, they can take part in
strengthening the global coalition of IT consumers1968 as a controlling instrument to
facilitate the creation of balance and harmony in the global IP regime and contracts. Of
course, the role of international and national institutions should be more progressive so as
to facilitate such strategies.***

This is logical because if we recognise and respect human dignity then by introducing certain
limits to patentable subject-matter in patent law in order to safeguard the rights of donors of
biological material, to the right to food, health and education imposing restrictions in the interest of
users and consumers should be recognised and respected. In this respect, we might consider
supporting the right to food, health and education by limiting copyright and patent protection for
(genetically modified) plants and plant seeds, or by preventing unreasonably high costs for access
to plant seeds, essential medicines and material educational or other means of food and drug
production.

1968
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CHAPTER VI. CONCLUSION AND RECOMMENDATIONS
This dissertation discusses and analyses the importance of an ideal and
appropriate legal framework for the utilization of intellectual products, i.e.
information and technology (IT), particularly in Indonesia, for the greatest benefit
of the greatest number of people. This is required to protect public interest and
fundamental rights, particularly in essential fields, such as food, health and
education, in order to maintain the sustainability of collective life. For that reason,
this dissertation evaluates and examines the existing creator and inventor doctrine
in order to provide a better solution for accessing to essential intellectual property
products. In examining the creator and inventor doctrine, this dissertation has
used and applied the Pancasila as the grand norm of Indonesian positive laws,
which emphasizes divinity, humanistic, unity, democratic and social justice
principles. To visualize, and to embody those five Pancasila principles, this
dissertation has proposed the tailor-made approach of intellectual property law
and the constitutionalization of contract law. Then in order to maintain the
sustainable justice of the implementation of longitudinal contracts, particularly
contracts which exploit intellectual products through technology transfer
contracts, e.g. licence contracts, this dissertation offers the embodiment of
Universalization Principle in the longitudinal contracts. This is a plausible
mechanism to invole third parties, i.e. public, in controlling and maintaining the
sustainable justice-based longitudinal contracts. To defend this thesis, this
dissertation has analyzed legal, economic, social, and cultural issues that underlie
the importance of the ideal and appropriate legal framework.
6.1. Conclusion
This dissertation argues that the creator and inventor doctrine, which is
embodied in the exclusive right to intellectual property rights, i.e. copyrights and
patents, has the potential to bring about the tragedy of the anti-commons that may
threaten and be detrimental to the sustainability of our collective life. It also shows
that the aggressive implementation of this doctrine has sparked tension and
exacerbated the gap between public and private interests in accessing and utilizing
intellectual products. This tension is increasingly serious when the unrestricted
exploitation of intellectual products has been expanded into some essential areas
such as food, health and education, that threaten the public interest and
fundamental rights. This proves that the exclusive rights protection is not the only
efficient system in stimulating and improving the creativity and productivity of
people, even more in protecting the public interest and fundamental human rights.
Even, without an equitable and appropriate legal framework, stricter exclusive
rights protection may create incentives for creativity and productivity in the
wrong fields.
This is because those doctrines, which validate the existence of IP, contain
some slippery concepts or elements, such as the exclusive right and monopoly
position of abstract objects that tend to be easily and massively exploited and
controlled by individuals or groups, i.e. corporations. At the practical level,
corporations tend to split or separate human rights and intellectual property rights
by campaigning and exaggerating the technical legal differences between IPR and
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human rights. This separation leads to the position of and the relationship between
IP rights and human rights becoming unclear. Consequently, the expression of
human rights under the TRIPs regulation becomes blurred. This slippery and
blurred concept gives rise to loopholes for business actors in exploiting and
manipulating their economic interests. Many unrestricted forms of exploiting
intellectual products show that the ideal goal and rationale of the intellectual
property right to improve creativity and productivity as well as to benefit
and to protect public interests have been manipulated by a few gigantic
corporations. This demonstrates that gigantic corporations’ manoeuvres
aggressively use and exploit the exclusive right as the main instrument to
accumulate their economic interests towards capitalism.
The strong capitalist influence and domination has meant that the TRIPs
Agreement, which is the core infrastructure in the protection and exploitation of
intellectual property, has failed to accommodate and facilitate public interests and
fundamental human rights. The failure of the TRIPs Agreement to adequately
reflect the fundamental nature and the public interest and indivisibility of all
human rights has created tension and conflict in the exploitation of intellectual
products. Furthermore, this conflict has been aggravated by developed countries’
(i.e. the US) manoeuvres that compel developing countries to accept FTAs and
even the Anti-Counterfeiting Trade Agreement (ACTA). The U.S. tactics give rise
to concerns worldwide due to their ability to hamper, rather than encourage,
technological and economic progress in participating countries.
In many areas of the technological development process, strong patent
rights require major economic costs and are counterproductive. Furthermore,
TRIPs-Plus on patents also means an increase in exclusivity for the patent holders
to prolong their legal monopoly in exploiting their inventions. Moreover, the
TRIPs-Plus also creates an imbalance between the right to protect any intellectual
efforts or scientific productions owned by the patent holder, and ‘the right of
everyone to enjoy the benefit of scientific progress and its applications’, including
any scientific progress in the field of biology and pharmacy. (See: Chapter 2).
Undoubtedly, the implementation of those agreements without an appropriate
legal framework not only threatens the balance of individual and public interests,
but it may also ignore several external elements of intellectual property, such as
human dignity, morality, public interests, the social function, human rights,
equity, which are required to maintain the unity and sustainability of collective
life.
Those external elements of IP can only be manifested if the government can
guarantee a balance between the distribution and exploitation of intellectual
products in order to fulfil the fundamental needs of human beings, particularly in
the field of rights to food, rights to health, and rights to education. Guaranteeing
the development, protection and fulfilment of the fundamental needs of human
beings is the key issue in the public interest and fundamental human rights. This is
required to maintain the sustainability of collective life. Therefore, the distribution
of essential intellectual products should be managed properly and be
appropriately based on the principles of the public interest and human rights.
Obviously, this effort requires an ideal and appropriate legal framework. It is
necessary to note that the ideal and appropriate legal framework for protecting
those essential fields is required for two reasons. Firstly, for a logical and
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humanistic reason, the sufficiency of food, health and education are minimum
requirements for a normal life. Insecurity and injustice in the distribution and the
utilisation of IT in the fields of food, health and education may threaten
fundamental human rights, unity and the sustainability of collective life. Ideally,
IT must be devoted to maintaining the sustainability of human beings. Secondly,
for a normative reason, constitutionally, the failure to proportionally appreciate
the above logical and humanistic reasons may contradict and infringe the
normative or the dogmatic foundations, such as the UDHR, the ICESCR, and the
1945 Indonesian Constitution. This is because fundamental human rights, such as
the rights to food, health and education have been explicitly mentioned or
included in the universal and Indonesian national constitution so as to protect
human dignity and fundamental human rights.
Then, at the national level, the aggressive implementation of the creator and
inventor doctrine can be seen in the strong pressure to harmonize the
implementation of the two doctrines around the world and it raises more complex
questions, particularly in developing countries, e.g. Indonesia. The enforced
uniformity for the purpose of harmonisation, combined with the strong influence
of the freedom of contract brought about several implications for the Indonesian
legal system, covering substance, structure, and culture, either internally or
externally in a horizontal and vertical pattern. The combination between the IP
regime and the freedom of contract gave rise to great opportunity for capitalists to
build strong positions in driving and accumulating their economic interests. This
strong positions allow gigantic corporations to unrestrictedly exploit their
exclusive rights, i.e. essential intellectual property products, in the field of food,
health and education, which in turn threatens the sustainability of collective life,
particularly in developing countries, including Indonesia.
In Indonesia, this implication can be seen: (i) at the dogmatic or legislative
level; and (ii) at the practical level, particularly concerning essential daily life such
as food, health, and education. At the dogmatic level, this is reflected by the
incoherence in the Indonesian legislation in the field of patents, copyright and
contracts. The implication of the exclusive principle can be seen from the
Indonesian development of copyright and patent legislation. For example, to
comply with TRIPS, Indonesia has revised its copyright and patent laws on several
occasions. This can be seen in a series of patent legislation, such as: the Indonesian
Patent Act (IPA) No.6/1989 (Staatsblaad RI 1989 No. 39); IPA No. 13/1997 on the
Amendment of the IPA No. 6/1989 (Staatsblaad RI 1997 No. 30); IPA No. 14/2001
(Statsblaad RI 2001 No 109), while in a series of copyright legislation Indonesia has
introduced and revised its copyright act since 1982, such as Copyright Act
No.6/1982; Copyright Act No.7/1987; Copyright Act No.12/1997 and Copyright
Act No.19/2002.
This dissertation shows that those revisions are intended to fulfil the
interests of developed countries that have been embodied in the minimum
standard norms of the TRIPs. These laws were ratified without any prior study of
their impact and without any proper public consultation. The objective was only to
comply with WTO rules and to avoid pressures and threats from Indonesia’s
trading partners. The copyright and patent laws were enacted without considering
their long-term impact. Indonesian copyright and patent laws are projected as
having adverse impacts on biodiversity and traditional knowledge as well as
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community innovation. The revision process had sidelined differences of opinion
and conflicts of interest between various sectors in the community, while both the
government and the members of the House of Representatives did not try to
bridge those differences. The ratification process did not involve those
communities, which might suffer from the implementation of the new patent law,
namely farmers, traditional healers, traditional handcrafters, and indigenous
peoples. The majority of the substantive parts of the patent law, which influence
the sustainability of people, have been transplanted from Model Laws without
considering the main characteristics and the needs of Indonesians.
For that reason, without a tailor-made creator and inventor doctrine which
could provide a suitable legal framework, the TRIPs Agreement will fail to be
implemented in Indonesia, because it is not consistent with Indonesia’s social,
economic and cultural situation and does not confer any clear benefit for most
Indonesian people. The TRIPs Agreement is difficult to implement in Indonesia for
at least two reasons: (i) cultural; and (ii) technological and economic reasons. An
earlier reason is that Indonesians have not been familiar with the culture that
supports intellectual property protection, such as exclusivity, individuality and
materialism. Indonesian culture has been nurtured and developed based on
collectivism, inclusivism, and spiritualism that tend to defend public interests in
order to maintain the unity of community. This has resulted in intellectual
property law being considered to be contrary to Indonesia’s cosmic and communal
philosophy, which emphasises the protection of the public interest rather than the
individual interest. Besides, most Indonesian people are too poor to pay the high
price of products protected by intellectual property rights, particularly in the fields
of food, medicines and educational materials. Consequently, in terms of
technological and economic development, the TRIPs Agreement has been seen as a
burden for national development. Without an appropriate legal framework for
exploiting IT, intellectual property law will have detrimental effects for
Indonesians when foreign companies in Indonesia, which benefit from IP law,
abuse the law to prevent the transfer of technology to Indonesia and make it
dependent on foreign technology.
This abuse of the law is frequently practised by business actors when they
enter into a contract for the transfer of technology. The principle of the freedom of
contract in Indonesia allows unlimited opportunity for everyone to actualise and
exploit their interests, as long as they fulfill the minimum requirements for the
validity of the contract under Indonesian private law. Unfortunately, this freedom
is not complemented by regulations that protect the public interest. Most
significant concepts such as fairness or good faith (Indonesian Civil Code, Art.
1338 (3)) that can be used to protect the public interest have been interpreted by
the courts so as to tend to benefit capitalism. In practice, these “catch-all” articles
are frequently used to protect the exploiters of intellectual products and criminal
actors. In addition, even though the government has introduced stricter patent
rules to create a conducive atmosphere for improving the creativity and
productivity of the people and to attract foreign direct investment into Indonesia,
this policy has never been really successful. Even this policy has given rise to
dilemmas and a more complex problem in its implementation when faced with the
demands of most people to have more equitable access to information and
technology for sustaining their lives. As a result, Indonesian copyright and patent
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laws became more difficult to enforce. Ignorance as to the two laws is widespread
within the country.
This can be seen from the translation and transformation of the private or
economic interests into the recent trend of IP management, both at the public and
private level. At the public level, these private and economic reasons have
intervened in and influenced public policy, either at the international or national
level, to provide wider room for corporations to accumulate their private or
economic interests. Several controversial cases, such as Monsanto’s Bribery case,
the Tukirin case, the Indonesian Health Department vs. WHO CC, Microsoft and
the Indonesian Information and Communication Department vs. the Indonesian
Antitrust Committee, evidenced the transformation of exploiter’s interests into
public policy in Indonesia. Then, at the private level, economic interests have been
transformed and embodied in gigantic corporation manoeuvres to obstruct the
opportunity of others to access and develop intellectual products. These
manoeuvres can be seen in the restrictive creative practices in IP management,
such as blocking, blanketing, surrounding, fencing, and the restrictive business
practices in the contractual clauses for the transfer of technology, such as tie in, tie
out, grant back, research restrictions, and so forth. Those practices not only
provide an opportunity for IP owners or holders to accumulate their profit
interests, but also to block other peoples’ opportunity, creativity and productivity
in accessing and developing essential intellectual products, such as food, health
and education. These practices may threaten the public interest, human dignity
and fundamental human rights which, in turn, damage the unity and the
sustainability of collective life.
In order to provide a better opportunity for Indonesians to access
information and technology, particularly in their essential daily lives which is one
of their fundamental rights, as is the right to food, agriculture, health and
education, the Indonesian government needs an appropriate legal framework in
the Indonesian copyright and patent laws and an appropriate law of contract for
the transfer of technology. For that reason, this dissertation demonstrates the
importance of the embodiment of humanistic rationalisations (fundamental rights)
in the utilization of IT to guarantee the public interest and the social function of
IPRs as well as to anticipate the tragedy of the anti-commons, which in turn
preserve the unity and sustainability of collective life. In addition, the appreciation
and the application of fundamental rights will allow intellectual property rights to
recover their true function and guarantee the coherence that they seem to have
lost. This concept requires a strong political commitment by the Indonesian
government to integrate and accommodate exclusive rights, the social function
and the public interest by (i) creating a tailor-made creator doctrine and inventor
doctrine for Indonesia which matches universal values; (ii) developing and
constructing a coordinated structure for contracts for the transfer of technology;
and (iii) constitutionalising any contract that may deprive Indonesians of the right
to access essential intellectual products.
It is necessary to note that all essential intellectual products for maintaining
the public interest, fundamental rights, unity, and sustainability must be
controlled by the Government. In order to support the government’s role and
duties, this dissertation sees the importance of a global or national or local
moratorium that manages and distributes any essential intellectual products for
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protecting the public interest and fundamental human rights. This moratorium can
function as a panel to determine standard criteria for essential intellectual
products. In addition, it can manage and apply various creative models, such as a
clearing house, a patent pool, open source, the prize model or a combination
thereof, in financing and supporting the fulfilment of the public interest and
fundamental rights without ignoring the interests of private or individual
creators/inventors who already contribute to the sustainability of collective life.
The successful integration between private and public interests can strengthen
Indonesian stakeholders’ (industries, universities, research and development
centres, the government, public institutions, society, NGOs) capacity to access
information and technology in order to maintain the sustainability of collective life
for the greatest benefit for the greatest number of people.
6.2. Recommendations
In order to respond to a number of findings in this dissertation, this work
recommends some relevant and important points to create appropriate legal
instruments for supporting an optimal utilisation of IT for the greatest benefit for
the greatest number of people.
At the theoretical level, the government needs to re-examine the creator and
inventor doctrine. Until Indonesia has sufficient capabilities in technology and
economic development, which are supported by a strong and appropriate legal
infrastructure, IP law will have detrimental effects for Indonesia’s technological
and economic development, particularly in fulfilling fundamental needs in the
fields of food, health and educational materials. By referring to the different
cultural background and different levels of economic as well as technological
development to those of Western countries, Indonesia should be given the
freedom to re-examine the creator and inventor doctrine in order to make tailor–
made IP law that are suitable for its conditions and needs.
To initiate the above idea, the tailor-made intellectual property laws
should consider human rights and the public interest as pre-eminent norms in the
IP regime. Ideally, in order to integrate and accommodate public and individual
interests, the relationship between IP rights and human rights should be nonreciprocally limitative: human rights should limit IP law, whereas IP law should
not necessarily limit human rights. In this respect, IP law must be dedicated to
defending and to promoting human rights enforcement. Thus, any IPR system
must consider the public interest and humanistic values as meta-values of the IP
regime. This is important to ascertain a balance between incentives for invention,
innovation, consumers’ interests and public access to essential intellectual
products. At the practical level, we can create public interest and human rightsbased good governance in the utilisation of essential IT.
Then, at the national level, in order to visualise these tailor-made
intellectual property laws in Indonesia, the government should take account of
cultural, social, legal and economic aspects, which affect the understanding of the
necessity intellectual property protection in Indonesia. Therefore, it is important to
link intellectual property laws to the social realities and cultural values of societies.
The social realities and cultural values in developing countries could determine
how and what kind of intellectual property laws the societies will enact. This
linking approach could be more effective in securing the enforcement of
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intellectual property rights in developing countries, like Indonesia, than a
threatening or punitive approach. It could also boost the possibility that
intellectual property laws may have some real impact on innovative and creative
activities in developing countries, thus contributing to economic welfare. For that
reason, this dissertation strongly recommends that Indonesia develop tailor-made
copyright and patent laws that may accommodate the interests of creators and
inventors without ignoring Indonesian interests. In this sense, new copyright and
patent legislation should be drafted in accordance with the reality of Indonesian
culture as well as economic and scientific development in order to benefit the
Indonesian people.
Most importantly, the laws must be able to benefit and fulfil the interests of
the Indonesian people, particularly the fundamental rights of the people, such as
the right to food, health and education. Otherwise, the laws will inevitably
continue to be ignored by the Indonesian people. Indonesia needs understanding,
education and experience, not trade sanctions, from other developed countries in
in managing and enforcing intellectual property rights. But at the same time,
Western developed countries should allow the Indonesian people to determine for
themselves through their government, so that they can create an appropriate
tailor-made creator and inventor doctrine for the nation, based on the social and
economic realities and cultural values of Indonesian society without ignoring
universal values. This tailor made creator and inventor doctrine focuses on the
concept of exclusive rights to the essential information and technology. Under the
tailor-made creator and inventor doctrine, all of exclusive rights to the essential IT
should be changed by privelege rights. The owner of the essential IT will not be
granted a patent right but just prize based on rational economic consideration and
calculation. Therefore, we need to strongly campaign for a tailor-made approach in
order to create appropriate national or regional IP rules. This campaign is required
not only to improve public awareness concerning the importance of appropriate IP
laws, i.e. the public interest and human rights-based intellectual property, but also
to lessen or to balance the pressures from gigantic corporations, through their
governments, particularly in developed countries, that aggressively introduce
higher standards in IP protection that go beyond the TRIPs agreement. At the legal
technical level, the governments may innovatively initiate and create various
effective and strategic approaches or models for using flexibility within to TRIPs,
Art.31, to strengthen national legislation in supporting public access to
fundamental rights, particularly in the field of food and medicine. In this respect, it
is interesting to note the Indian experience in regulating process patents by
introducing four provisions which substantially limit the scope of protection.
In line with the above recommendations, this dissertation further suggests
that the government should reform the Indonesian legal system, from the
constitution, the Acts, to the implementation regulations. In this respect, at the
constitutional level, the government may amend the 1945 Constitution in order to
provide wider authority for the Indonesian Constitutional Court so that in can
examine any contract that may threaten human rights or the public interest. Then,
at the main Act of Parliament level, the government may consider integrating
human rights aspects, such as access to food, medicine and education, into the ICA
2002, IPA 2001, the Indonesian Competition Law, No 5/1999 and so forth. In this
case, the government may elaborate and insert more detailed guardian provisions
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to be more workable. In concrete terms, the Indonesian government should be able
to use IP as an instrument not only to encourage the creativity and productivity of
people but also to protect the public interest and fundamental human rights.
In addition, those acts may be used to ascertain that all provisions of the
TRIPs Agreement must be interpreted in the context its Articles 7 and 8. In this
respect, Indonesia should not be restricted in its ability to adopt options or
measures for implementing TRIPs that enable it to appropriately balance the
overarching public policy objectives against private interests. Most importantly,
Indonesia should have maximum flexibility in implementing TRIPs, e.g. flexibility
to reduce the scope and length of intellectual property right protection, including
the right to exempt (or have a longer transition period for) certain products and
sectors, on the grounds of public welfare and the need to protect the public
interests and fundamental rights. Those recommendations clearly require
Indonesian full sovereignty in regulating and managing the utilisation of IPR
based on fundamental needs.
More rational policy at the substantive level is the introduction of tailormade approach in appreciating, implementing and developing appropriate
regulatory models in copyright and patent. This policy may allow the government
to design appropriate or suitable regulatory model that consider the characteristic
and the need of Indonesians without contradict universal values and international
agreements or regulations. Another possibility is the policy to apply the prize
model to incentivise inventions in essential medicines. In this respect, the
government may consider the application of the prize model to change or to
complement the existing monopoly system in patent law, especially for
incentivizing and guaranteeing the availability of essential medicines.
Additionally, the government could also use the licence and royalty system as an
instrument to reduce drug prices and to develop its own domestic pharmaceutical
industries.
Then, at the practical level, the government may introduce operational
guidance in drafting contracts that consider and integrate public interests and
human rights. In creating a suitable model contract for the transfer of technology,
Indonesia may prepare, initiate and undertake some strategic steps. In addition to
strictly introducing an Indonesian technology transfer law, including clear
Restrictive Business Practices provisions (legal substance) by integrating interrelated technology transfer contracts and patent laws1969 in order to protect the
public interest and fundamental rights, the government should revise any laws,
implementation regulations, or policies that may block or damage the public
interest and fundamental human rights. Another significant step is to introduce a
minimum standard for technology transfer agreement that can guarantee the
rights and obligations of parties proportionally by considering the existing values
in society (the legal culture). In this context, the values should refer to the
Indonesian paradigmatic values and laws which are linked to and match universal
It is necessary to note that even though patent law, as the main legal framework, plays a
significant role in transferring technology and may explain particular rules of the game in contracts
for the transfer of technology, such as the subject, object and the limitations to the technology
transfer, as well as concept of an infringement and its solution, patent law is not the most suitable
legislation to regulate the technology transfer. This is because the transfer of technology involves a
broad spectrum including cultural, social, political, and economic aspects.

1969
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values, which are embodied in the Pancasila, the 1945 Indonesian Constitution and
so forth. The embodiment of the concept requires political will on the part of the
Government to insert and place the social function, the public interest, and
fundamental rights, into specific regulations and institutions, so that they will be
considered as the main requirements for establishing the contract for the transfer
of technology. Thus, the substance of a contract should be able to reflect the
protection of the public interests and fundamental rights, for example. In this
respect, the humanistic provisions should be reflected in various provisions
concerning the distribution of rights and obligations, such as accessing, utilising,
developing IT, payment for IT and so forth, in the contract for the transfer of
technology.
Therefore, to guarantee the implementation of humanistic policies and
provisions in the Indonesian IP Regime, particularly in the contract for the transfer
of technology, this dissertation recommends the creation of an alternative legal
framework, which is constituted by various appropriate legal instruments, such as
constructing a coordinated structure in the IP regime and contracts,
constitutionalising IP and contracts and applying the Universal Principle and
humanistic rationalisation in a contract. Those recommendations could be consider
to be introduced in the national contract law system in Indonesia. Then, for
guaranteeing the availability of essential intellectual products to fulfil the
fundamental needs of human beings, the government may create a global and
national moratorium for optimising the utilisation of IP products for the greatest
benefit for the greatest number of people.
Especially for guaranteeing the protection of the public interest and
fundamental rights through the constitutionalisation of contracts, the government
and parliament need to amend the 1945 Indonesian Constitution in order to
provide broader authority and competence for the Constitutional Court to review
any contract that may block or damage the fulfilment of the fundamental rights of
the people. I believe that this recommendation would make an important
contribution to complement national legal mechanisms in protecting the public
interest and fundamental rights. For that reason, both now and in the future, it
would be relevant to prepare and to conduct a further study on the
constitutionalisation of contracts in Indonesia and other developing countries to
help their governments to implement their obligation to provide equitable
protection for the public interests and to guarantee their people’s rights in
accessing and fulfilling their fundamental rights.
Then, in order to strengthen and develop national capabilities in accessing
IT, the government may empower society’s ability to absorb and develop foreign
technology. This can be manifested through education and training and
developing a basic infrastructure for the transfer of technology, either at the legal,
political, economic or socio-cultural levels. At the institutional level, the
government can establish a global moratorium that can manage the significant
patent fruits for human welfare. Additionally, Indonesia can take part in
strengthening the global coalition of consumers of patents as a control instrument
to facilitate the creation of balance and harmony in global patent regimes and the
transfer of technology. Of course, the role of international institutions, such as
WIPO, UNCTAD, and national institutions, such as the Directorate General of
Intellectual Property, the Association of Intellectual Property Society, the
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Association of Patent Attorneys, and other related institutions, and NGOs, such as
OXFAM, INFID, Medecins Sans Frontiers (MSF), Health Action International
(HAI), Consumers Project Technology (CPT), should be more progressive to
facilitate the strategies particularly for protecting the public interest and
fundamental rights. In this case, NGOs can play an important role in improving
public awareness so as to defend and protect the public interest and fundamental
rights through their publications and lobbying. For that reason, they should form
cross-sectoral alliances with different groups campaigning for the utilisation of
essential intellectual products, particularly in the fields of food, e.g. agriculture,
seeds; health, e.g. medicines, genetics; education, e.g. educational materials, such
as books, software for protecting the pubic interest and fundamental rights for the
greatest benefit for the greatest number of people.***
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The 1945 Constitution of the Republic of Indonesia
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Law No. 6/1968 concerning Domestic Investment
Law No. 23/1992 concerning Health
Law No. 7/1996 on Food
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• Government Regulation No.34 of 1991 regarding Procedure of Patent Application;
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Government Regulation No.11 of 1993 regarding Form and Content of Patent
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Application of Patent Appeal Petition.
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SUMMARY
Introduction
This dissertation demonstrates the importance of an ideal and appropriate
legal framework for the utilization of intellectual property products, i.e.
information and technology (hereinafter IT), particularly for Indonesia. This thesis
has been sparked by certain difficulties, restrictions and conflicts of interest in
accessing IT, particularly in essential fields such as food, health and education.
These problems reflect a symptom of the tragedy of anti-commons which stemmed
from the exploitation of unrestricted exclusive rights by excluding and blocking
public access to the utilization of IT. Those difficulties and restrictions are mainly
caused by the strong domination of capitalists - either developed or developing
countries - in controlling the production, dissemination and utilization of essential
IT. Furthermore, the above problems reflect the failure of the intellectual property
regime (hereinafter the IP regime) in facilitating and enhancing public access to
essential IT. Even more so, the IP regime has recently been increasingly
manipulated by a few gigantic corporations which are seeking to protect and
accumulate their interests.
For that reason, this dissertation is aimed at exploring and creating an ideal
and appropriate legal framework for bridging the private and public interest in the
utilization of essential IT. In detail it will (i) re-examine the existence (limits) of the
exclusive right principle in the creator and inventor doctrine; (ii) discuss and
analyse policy patterns (external and internal aspects) in regulating, including
protecting and managing, the distribution and exploitation of IT in Indonesia; (iii)
analyse and examine some significant internal elements of the intellectual property
- copyright and patent - regime in guaranteeing just protection for and equal
access to IT through contracts for the transfer of technology in Indonesia; then, (iv)
discuss and explore a legal framework for optimising IT and guaranteeing public
access to IT in essential fields such as food, health, and education in Indonesia.
The Creator and Inventor Doctrine Re-examined
Chapter 2 of this dissertation demonstrates the importance of re-examining
the creator and inventor doctrine. In detail, it discusses the limits of the creator and
inventor doctrine caused by its several slippery concepts. Those slippery concepts
emerged from the too dominant power of private or capitalist interests on the
public interest combined with the absence of an appropriate legal framework in
utilising IT. The fallacious or slippery concepts (internal norms) of the creator and
inventor doctrine can be observed at: (i) the substantive, i.e. philosophical,
conceptual, normative level; (ii) the structural or institutional level; and (iii) the
cultural, i.e. practical level.
At the substantive level, these slippery concepts are reflected in the
incoherency between internal and external aspects of the creator and inventor
doctrine. Internal aspects of IP refer to the exclusive right and a monopoly
position, which are instruments to guarantee the workability of IP, whereas
external aspects of IP refer to ideal purposes of IP such as enhancing creativity,
productivity, as well as protecting individual dignity and public interests towards
the welfare of collective life and so forth. Historically, the exclusive right is

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

480

strongly and widely recognized and supported by the public because it may
protect individual dignity from an absolutist monarch. Unfortunately, after the
granting of this exclusive right succeeds in eliminating the absolute monarch, it
creates a new absolutist regime in controlling a very broad abstract object, i.e. IT.
This is because the granting of the exclusive right creates a self-interest which
gives rise to distinctive opportunities. Rational self-interested actors do not
hesitate in taking those opportunities. By doing so, they defeat the social interest
that provided the justification for having the rights in the first place (P. Drahos,
1996: 119). This inner logic illustrates the tension between a basic reason that
validates the existence of exclusive rights and the means and impacts of exploiting
such rights.
In detail, the crux of the tension lies in different and contradicting
characteristics of the existing norms between developed and developing countries.
This can be seen from antinomic values, such as: (i) exclusivism vs. inclusivism; (ii)
individualism vs. communalism; (iii) materialism vs. spiritualism. On the one
hand, this dissertation identifies that IP is likely to contain individualistic,
materialistic and exclusive characteristics, which have developed over the years,
and reflect Western and developed countries’ interests. On the other hand, most of
the developing world tends to involve characteristics of communalism,
spiritualism and inclusiveness. (See: Chapter III). Another substantive problem at
the theoretical level refers to the incoherence between the internal norms of IP.
One of the most recent debates relates to the human rights paradox in intellectual
property. In this respect, some scholars warn us about the limitation of human
rights in controlling or limiting intellectual property implementation, because
human rights, also the social function and public interest, are external values or
external norms of the IP regime. Recently, this view which excludes or isolates
positive morality (i.e. human rights) in the IP regime is increasingly favoured,
campaigned for and used by certain corporations to validate their manoeuvres in
expanding and accumulating their profit interests in the utilisation of intellectual
products.
Turning to the structural level, i.e. institutional and regulatory issues, this
dissertation found that the recent development of intellectual property does not
square up with the ideals of IP, which must protect and improve creativity,
productivity, and public welfare. As a result, the embodiment and implementation
of IP ideals becomes more difficult; indeed it even worsens and threatens the
public interest. In many developing countries, in our case Indonesia, this study
shows certain powerful elites using their privileges and influences to obtain
economic benefits for themselves as it concerns parliaments working on behalf of
citizens to design rights that maximize social welfare. This factor proves the
economic theory of legislation, the theory of public choice, which maintains that
legislation is essentially a market process in which legislators and interest groups
do business in a way that sees the public interest being subordinated to private
interests. An example of the above argument can be seen in various cases in legal
transplantation phenomena, where the powerful elites in Indonesia, i.e.
corporations, bureaucrats, executive and legislative actors try to transform and
translate capitalist interests, i.e. the exclusive right and monopoly positions, that
may contain slippery concepts, into IP legislation and the amendments thereto.
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(See: Chapters 2 and 3). The impact of this transplantation of slippery concepts can
be seen from the tension in and the gap between the public and private interest.
Then, at the practical level, the impact of these slippery concepts has
sparked ambiguity in the implementation of the creator and inventor doctrine.
This can be seen from the gap between the ideal purposes or goals and the means
of the IP regime. For example, under the IP regime, normally speaking, copyright
and patent must reflect a balance between two effects on society: (i) providing
incentives to authors and inventors, and (ii) providing access to members of the
public, both as consumers and as potential new authors and inventors who need to
copy or to innovate in order to implement their own creativity and skill. The first
goal (incentives) is served by giving rights to IP proprietors. The second goal
(access) is served by giving certain liberties to the public, which involves limiting
IP owners’ rights in ways which are quite alien to ordinary property. This
ambiguity creates a very broad opportunity for IP proprietors, i.e. a few gigantic
corporations, to strengthen their rights. Moreover, the ambiguity of the technical
reasoning is frequently used or manipulated by large corporations to exploit their
interests. This exploitation has not only created difficulties, inequalities and
failures in accessing essential IT, particularly in the food, health and education
sectors, but has also exacerbated the gap between developed and developing
countries in accessing IT through the transfer of technology or the licensing
thereof.
The Exclusive Right in the IP Regime as a Capitalist Instrument
The strong domination of capitalism creates opportunities for a few gigantic
corporations to practise the unrestricted exploitation of exclusive rights. The spirit
of capitalism has allowed and even strengthened the individual or the groups’
position in exploiting their exclusive right to surpass the public interest and
fundamental rights. In this respect, corporations not only maximise the production
of their exclusive rights, but also control the distribution and utilisation of IT to the
rest. Due to manipulation and forces of self-interest or the interests of corporations
(capitalism) which strongly posits IP rights within market contexts, the exclusive
right, through the incentive theory, has been empowered and entrenched - even
manipulated - by a few gigantic corporations to accumulate profits. It has been
these corporations which to a much greater extent enjoy and employ their
exclusive right to strengthen the accumulation of profits from intellectual
capitalism (Granstrand, 1999: 219-222, 235, 278-280).
In practice, many exclusive rights that are granted by the state in the form of
intellectual property rights have been abused. In this respect, many influential
parties, i.e. gigantic corporations, manipulate this exclusivity as an instrument not
only to accumulate profits, but also to block public creativity. For example,
regarding patent strategies, by using the metaphor of a technology landscape,
Granstrand identifies six generic patent-based strategies for enclosing part of this
landscape for private use: (i) ad hoc blocking and inventing around; (ii) strategic
patent searching (a key patent with ‘large blocking power’), (iii)
blanketing/flooding (picking an area such as genomics and patenting every major
and minor finding of the R&D process); (iv) fencing; (v) surrounding (often used to
protect strategic patents and to continue to have a firm grip on the field after the

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

482

expiration of the strategic patent); and (vi) combination in a patent network
(building a complex web of patents that no competitor can penetrate) (Chapter 2).
At a structural level, these problems have been rooted in the insertion of
‘hard law’ as a core characteristic of the TRIPS Agreement and its implementation,
which tends to serve and protect the interest of capitalism in developed countries.
This can be seen from technological knowledge, which is clustered in developed
countries. Mostly it is in the hands of Multinational Companies (MNCs), which
dominate Research and Development (R&D) activities worldwide. These
manoeuvres have proved that the TRIPs Agreement has failed to provide a
panacea for developing countries in accessing IT, particularly in food, health and
education. This shows that without an ideal legal framework in producing,
distributing and utilizing intellectual products, the IP regime cannot be used as an
instrument to create the greatest benefit for the greatest number of people.
Of more concern is the fact that the substantial and practical, i.e. structural
and cultural, problems have become increasingly complex when bilateral free
trade agreements, e.g. the US FTA, have tried to introduce some stricter rules (See:
Sub-section 3.3.3.) that may impact on the capability of people to access and
optimise IT. This FTA aims to bind and control other countries, particularly
developing countries, so that they are compelled to implement the TRIPs-plus
provisions, which consist of expanding the scope of protection available for the
manufacture of drugs; limitations on parallel importation; the removal of
exceptions from the patentability of life forms; and incorporating the contents of
obligations arising from the 1996 WIPO Treaties. The impact of the peculiar
ambition of the FTA can be seen in various FTAs between the US and other
countries, such as Jordan, Chile, Australia, Bahrain, Morocco, the Southern African
Customs Union, the Central American States and Asian countries, such as
Singapore, Thailand, Korea, and now with Indonesia. Several aspects that illustrate
this problem are: (i) the limits on the use of ‘compulsory licensing’, an important
mechanism for governments to obtain affordable drugs and medicines; (ii) delays
in or impediments to the introduction of generic competition; (iii) extending the
term of patent protection to compensate for delays in regulatory approval; (iv)
restricting the parallel importation of medicines on a foreign market at a lower
price than in the home market (Vitale, 2006, Oxfam, 2006a, 2006b). Recently, not
only the FTA and the TRIPs Agreement but also the roles of other international
institutions, such as the WTO, the WB, and the IMF, have met with vigorous
opposition from activists in all of the potentially affected countries, including
Indonesia. (Chapters 2 and 4).
Impacts of the IP Regime in Indonesia
The strong pressure concerning the implementation of the inventor and
creator doctrine, which promotes exclusive rights through stricter rules around of
the world, has created tension and complex implications, particularly in many
developing countries, including Indonesia. These tensions and complexities are
caused by the fact that each country has unique, specific and domestic problems,
inter alia socio-cultural, religious, geographical, demographical, political, legal and
economic aspects. Consequently, the forced uniformity, for the purpose of
harmonisation, has created several implications at: (i) the substantive, i.e.
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philosophical, dogmatic or legislative, layer; and (ii) the practical, i.e. structural or
institutional and cultural layer (See:Chapter 3).
At the substantive, i.e. philosophical, dogmatic or legislative layer, this
dissertation clearly visualises the implication of exclusive rights for the legislative
development of Indonesian IP. In order to comply with the TRIPs Agreement,
Indonesia has revised its copyright and patent laws on several occasions.
Unfortunately, the enforcement of IP Laws has not been in accordance with what
is expected. This is because IP laws in Indonesia have not been the result of a
genuine interest and need as far as Indonesians are concerned. Rather, they have
been the result of pressures by capitalists and manoeuvres by international
institutions such as the WTO, the IMF and the WB. This thesis demonstrates that
these revisions have been dedicated to fulfilling the interests of developed
countries and have been embodied in the minimum standard norms of the TRIPS.
These laws were ratified without a prior study as to their impact and without any
proper public consultation.
Consequently, Indonesian IP became more difficult to enforce. In this case,
copyright and patent law have generally been ignored by the public as a whole,
because they are perceived to be contrary to Indonesia’s communal economic,
political and social culture, which has historically emphasised the protection of the
public interest rather than individual or private interests. The ignorance of IP law
is widespread within the country and the protection of IP rights is both practically
and legally weak. Moreover, previous research has shown that copyright and
patent laws have not been effective. They even have a detrimental effect on
Indonesia’s technological and economic development, since they increase the local
costs of important technological products, restrict local technological development,
convert public goods into private goods and shrink the scope of the public domain
(See: Sub-section 3.4). Consequently, the actual IP laws are not only unable to
benefit and fulfil Indonesia’s interests, but they also obstruct and are detrimental
to technological and economic development in Indonesia.
Then, at the practical level, this dissertation found that the government has
introduced stricter IP rules for certain reasons: (i) to create a conducive atmosphere
for improving the creativity and productivity of the people, and (ii) to attract
foreign direct investment to Indonesia. (See: Sub-section 3.3.1. and 3.3.2).
Unfortunately, there is no hard evidence that this policy is the right one. There is
no significant correlation between stricter IP rules and increased investment. This
policy has even given rise to more complex problems and dilemmas in its
implementation, when faced with the demands of most people to have more
equitable access in optimising information, science and technology for sustaining
their daily lives.
Restrictive Creative and Business Practices: The Impact of the IP Regime and the
Freedom of Contract
We have noted that without an ideal legal framework the creator and
inventor doctrine and the freedom of contract may hamper public access to IT.
This is because the two doctrines tend to serve and protect the interest of dominant
or stronger parties (capitalism) in developed countries. These doctrines open up
the opportunity for the dominant parties (the licensors) in contracts for the transfer
of technology to create certain barriers in exploiting their technology and interests
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to the maximum, without considering the public interest and fundamental rights
issues. In practice, licensors try to impose their interests by drafting certain
restrictive clauses that tend to hamper the capabilities of people in developing
countries, e.g. Indonesia, to optimise IT, and they frequently even try to extend
their patent rights illegally by inserting certain clauses to this effect in such
agreements.
In further detail, this dissertation visualizes the impacts of the IP regime in
contracts for the transfer of technology. Due to the strong influence of private, i.e.
capitalist, interests, many contracts for the transfer of technology contain
protective and exploitative clauses for private or capitalist interests. This can be
seen from various restrictive clauses in contracts for the transfer of technology,
such as tying clauses, tie-in, tie-out, confidentiality, know-how, grant-back
provisions, field of use restrictions, territorial exclusivity and permitted sectors,
price fixing and package licensing, quality control clauses for exclusive sales or
representation agreements, production volume restraints, limitations on the
licensee with respect to research and development, production volume restraint,
and export restrictions (Blakeney, 1989). The interests embodied in some restrictive
business practices (restrictive clauses) become potential obstacles to transferring
IT. Other restrictions which could be inserted into the licence agreement are
minimum royalty/quantity requirements, post-termination restrictions, sublicensing restrictions, no-challenge clauses, non-competition clauses, and full or
third-line forcing and leveraging (Trade Practice Commission, 1991). These
restrictive clauses or requirements are commonly incorporated in patent licensing
agreements. Consequently, the methods used in this exploitation have resulted in a
deficiency in the transfer of technology (See: Chapter 4).
This deficiency impedes the dissemination of IT which is very much
required by people to improve their quality of life and to fulfil their fundamental
rights. The impact of this deficiency is largely felt in developing countries,
particularly in the fields of public health and sanitation, food, nutrition and
education. Therefore, even though the transfer of technology is strongly
campaigned for as a principal means of relieving world poverty, there is no
reliable and credible evidence that shows a significant correlation between
technology transfer under the patent regime and the collective mastery of a nation
to access IT effectively in order to improve the quality of people’s lives. (See:
Chapter 2 and 4).
This is not surprising because the IP regime has so far been subject to
adjustment to economic circumstances and it lacks the characteristics of
fundamental rights (Drahos, 1998:22). In practice, it has been used as the main
instrument to accumulate power in exploiting IT. The expansion of intellectual
property systems has enabled a relatively small number of corporate players to
amass huge intellectual property portfolios (Drahos and Braithwaite, 2003:5).
Developing countries have therefore become increasingly sceptical about the
existence of various relationships between IPRs and the transfer of technology.
Undoubtedly, those patterns of IP management, including certain
manoeuvres (tactics) and restrictions, that tend to provide opportunities for
private and capitalist interests, have been depriving the public interest in accessing
and developing essential IT, particularly in food, health and education. The strong
influences and pressures by capitalist interests can be seen in several cases in
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Indonesia. For example, in the field of food and agriculture, capitalist interests can
be seen from the the Tukirin Case; in the health sector, it can be seen in the tension
between the Indonesian government and the World Health Organization
Collaborating Centre (WHO CC), the Global Influenza Surveillance Network
(GISN), Multinational Corporations (MNCs) in the utilization of H5N1 and its
derivatives; then, in the education sector, this tension can be seen from the MOU
between the Indonesian government and Microsoft that has sparked a clash
between the Government and Microsoft (See: Chapter 4).
The Limits of IP Law in Protecting the Public Interest and Fundamental Rights
In chapter 5, this dissertation has found that some internal norms of the IP
regime, such as compulsory licences, parallel imports, fair use, governmental use
and patent revocation, which are assumed to be appropriate instruments to protect
the public interest, have failed to work effectively in practice. This is because there
is no ideal legal framework that integrates private and public interests based on
the principles of equity, justice, unity and sustainability. Consequently, capitalists
that employ strong and diverse manoeuvres or tactics have frequently obstructed
other parties or states in using those instruments to access and develope their
intellectual products.
Moreover, due to the abstract norms of Indonesian IP laws, the ICA 2002
and the IPA 2001 have failed to provide protection for the social function, the
public interest, the national interest and fundamental rights. Even though the
public interest, the social function, the national interest and public welfare, in
terms of economic development, are repeatedly mentioned in the preamble to and
the provisions of the ICA 2002 and the IPA 2001 as the motive for their
introduction and are referred to in a number of different provisions throughout the
Act, those provisions are not accompanied by sufficient explanations.
Again, due to the broad and abstract norms which are not followed by
proportional and clear explanations, the national and the public interest could be
interpreted fairly widely. Consequently, in their implementation, those abstract
and broad norms become ‘catch-all’ provisions, and leave the legislator, the
executive, and the courts with wide discretion in interpreting the social function,
the public interest, and the national interest (Chapter 4). The above description
shows the weaknesses of the ICA 2002 and the IPA 2001 in providing equitable
protection for striking a just balance between private and public interests. This is
because those provisions are not complemented by a detailed explanation of the
concepts of the national interest, public interest and the social function.
Additionally, they have no substantial norms to regulate and to protect
fundamental rights.
Consequently, many contracts for the transfer of technology in the form of
licence agreements are determined by the contractual parties’ interests without
considering people’s fundamental rights. In this case, many licensees merely play
the role of a broker or a subsidiary company of the licensor (multinational
corporations). For that reason, the Indonesian government needs to re-evaluate its
IP laws and to re-manage and re-regulate them based on a fundamental holistic
approach, and not based on an in situ or partial approach. The holistic approach
covers: (i) substantive or conceptual, i.e. philosophical and theoretical aspects; (ii)
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structural, i.e. policy and institutional aspects; and (iii) technical and practical
issues.
Creating an Alternative Legal Framework for Optimising the Utilization of
Intellectual Products in Indonesia
In order to explore and to visualize this holistic approach, this dissertation
offers some alternative solutions in creating an appropriate legal framework for
the utilization of intellectual products, particularly essential IT based on a holistic
approach. This framework is aimed at integrating exclusive rights, the public
interest and fundamental rights for the greatest benefit for the greatest number of
people. In detail, it offers a tailor-made creator and inventor doctrine which
integrates Indonesian local wisdom or values (Pancasila) that link to and match
universal values, such as the Universal Declaration of Human Right (UDHR), the
International Convention on Economic, Social and Cultural Right (ICESCR), and
the European Convention on Human Right (ECHR), as a basic reason for
formulating and constructing a coordinated structure that integrates and
accommodates universal and acceptable norms in the utilization of IT. In
implementing and maintaining such a coordinated structure, chapter V of this
dissertation introduces the importance of the implementation of the Habermassian
U-Principle in managing and exploiting intellectual products and contracts,
particularly in contracts for the transfer of technology in order to guarantee the
fulfilment of fundamental rights and sustainable justice. Additionally, it suggests
re-examining and refining any abuse of IP and contracts that may pose a threat to
the public interest by constitutionalising IP and contracts. This idea also proposes
to give the Indonesian Constitutional Court the necessary authority to examine
private issues which contrast with the public interest and fundamental human
rights. Then, at the institutional level, in order to maintain the sustainability of the
fulfilment of fundamental rights in food, health and education, this dissertation
offers a creative integrated model by combining open-source, clearing-house and
patent-pool models in the utilization of essential IT.
This dissertation elaborates on and visualizes the above ideas in two stages:
(i) the pre-grant and (ii) the post-grant stage. At the pre-grant stage, this
dissertation suggests a tailor-made creator and inventor doctrine for Indonesia.
The tailor-made system could be designed and constructed by exploring the
Pancasila principles as the Grand Norm of Indonesian positive laws. In this
respect, the Indonesian government can identify and embody Indonesian laws
which link and match universal values into the Indonesian legal system. As a legal
consequence, the Indonesian government must integrate exclusive rights, the
social function and the public interest for the greatest benefit for the greatest
number of people based on the principle of social justice in the utilisation of IT.
This can be implemented through a legal conceptual approach, followed by a legal
technical approach. At the legal conceptual level, the tailor-made creator and
inventor doctrine for Indonesia is explored and constructed based on the
Pancasila, the Grand Norm of Indonesian positive laws, the Indonesian 1945
Constitution and various universally acceptable norms or values, such as the
UDHR, ICESCR, ECHR, which emphasise the public interest and fundamental
rights so as to maintain unity and the sustainability of collective life. At this level,
this dissertation defends fundamental rights, unity and sustainability as meta-
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values. Then, those meta-values are linked to the Pancasila as the Grand Norm of
Indonesian positive laws in order to guarantee the embodiment of the greatest
benefit for the greatest number of people. Then, at the technical level, this thesis
suggests that the components of fundamental rights must be manifested in an
integrated and planned law reform, either at the substantive or structural level or
at the level of legal culture. At the substantive level, the reform of the copyright
and patent system and other related legislation should integrate humanistic
aspects (fundamental rights, the social function and the public interest) that have
been embodied and nurtured in Indonesian traditions and values. Hence, any
legislation or organic regulation must consider the local socio-economic context
because, historically, intellectual property rights have developed as a response to
local needs. Thus, it is wise to formulate copyright and patent provisions by
considering local values that link and match with universal values. Even though
most provisions of Indonesian laws are abstract and stem from the ethical domain,
theoretically they can be embodied in positive laws.
At the post-grant stage, this dissertation focuses on any effort by the
Government to address society’s problems and needs, particularly in accessing
essential IT in the fields of food, health and education. At this stage, this
dissertation offers alternative solutions at (i) the policy; (ii) the structural and (iii)
the institutional level. At the policy level, this solution introduces the importance
of: (i) the coordinated structure in the IP regime and contracts, particularly in
longitudinal contracts, (ii) the constitutionalisation of contracts, followed by
strengthening the role of the Indonesian Constitutional Court, and (iii) applying
the U-principle in contracts. Then, at the structural level, this solution suggests
strengthening institutional competence, either the Governmental institutions such
as IP offices, the Agricultural Department, the Health Department, the
Communication and Information Department, research centres, NGOs and the
Indonesian Constitutional Courts to create and control a just and appropriate
utilisation of IT for all, particularly for fulfilling the public interest and
fundamental human rights. Lastly, at the institutional level, the solution
introduces a global institution for managing and distributing sensitive and
essential intellectual products to most people. In this context, the Indonesian
government can independently and creatively initiate and advocate the
establishment of global, national and local institutions for optimising the
utilisation of essential intellectual property products to guarantee the fulfilment of
the public interest, particularly in the field of food, health and education.
Conclusion and Recommendation
The creator and inventor doctrine has the potential to create a tragedy of the
anti-commons that may threaten and be detrimental to the sustainability of our
collective life. This is because the two doctrines contain some slippery concepts or
elements, such as exclusive rights and a monopoly position in abstract objects that
tend to be easily and extensively exploited and controlled by individuals or
groups, i.e. corporations. The aggressive implementation of the two doctrines has
sparked tension and exacerbated the gap between the public and the private
interest. This tension is increasingly serious when the unrestricted exploitation of
intellectual products under the two doctrines has been expanded into essential IT
areas, such as food, health and education.

Hayyanulhaq, Legal Instruments for an Optimal Utilization of Information and Technology

488

The absence of an ideal legal framework for the utilisation of intellectual
products has left the creator and inventor doctrine as a capitalist instrument to
accumulate certain individual or group interests. Therefore, an ideal and
appropriate legal framework for protecting those essential fields is required to
maintain human dignity and fundamental human rights for two reasons. Firstly,
for a logical and humanistic reason, sufficient food, health and education are
minimum requirements for a normal life. Insecurity and injustice in the
distribution and utilisation of IT in the fields of food, health and education may
pose a threat to fundamental human rights, unity and the sustainability of
collective life. Secondly, for a normative reason, constitutionally the failure to
proportionally appreciate the above logical and humanistic reason may contradict
and infringe upon the normative or dogmatic foundations, such as the UDHR, the
ICESCR, and the Indonesian 1945 Constitution. This is because some constitutive
elements of fundamental human rights, such as the right to food, health and
education, have been explicitly mentioned or laid down in universal and national
constitutions to protect human dignity and fundamental human rights.
Moreover, the failure to create an ideal legal framework in the utilisation of
intellectual products not only impacts on national intellectual property law, but
also on Indonesians’ possibilities to access and develop intellectual products
through the transfer of technology. This can be seen in the translation and
transformation of private or economic interests into the recent trend of IP
management at the public and private level. At the public level, this private and
economic reason has intervened and influenced public policy, either at the
international or national level, by providing more space for capitalists to
accumulate their private or economic interests. Several controversial cases, such as
Monsanto’s Bribery Case, the Tukirin Case, the Indonesian Health Department vs.
WHO CC, Microsoft and the Indonesian Information and Communication
Department vs. the Indonesian Antitrust Committee, proved that the interests of
capitalists have been transformed into public policy in Indonesia. Then, at the
private level, economic interests have been transformed into and embodied in the
manoeuvres of gigantic corporations so as to obstruct the opportunity of others to
access and develop intellectual products. These manoeuvres can be seen in various
restrictive practices in IP management, such as blocking, blanketing, surrounding,
fencing, and the restrictive business practices in clauses contained in contracts for
the transfer of technology, such as tie-in, tie-out, grant-back, research restrictions,
and so forth. Those practices not only open up opportunities for IP owners or
holders to accumulate profits, but also block the opportunity, creativity and
productivity of others to access and develop intellectual products, particularly
essential IT, such as food, health and education. These practices may threaten the
public interest, human dignity and fundamental human rights which, in turn,
damage the unity and sustainability of collective life.
For that reason, this dissertation shows the importance of the embodiment
of humanistic rationalisations (fundamental rights) in the utilization of IT to
guarantee the public interest and to anticipate the tragedy of the anti-commons,
which, in turn, preserve the unity and sustainability of collective life. In addition,
the application of fundamental rights will allow intellectual property rights to
recover their true function and this guarantees the coherence of their internal and
external elements. This concept requires a strong political commitment by the
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Indonesian government to integrate and accommodate exclusive rights, the social
function, the public interest and fundamental rights by (i) creating a tailor-made
creator and inventor doctrine for Indonesia which matches universal values; (ii)
developing and constructing a coordinated structure for contracts for the transfer
of technology; and (iii) constitutionalising any contract that may deprive
Indonesians of the right to access essential intellectual products. It is necessary to
note that all essential intellectual products for maintaining the public interest,
fundamental rights, unity, and sustainability must be managed and controlled by
the Government and society as a whole. This is important because a successful
integration of private and public interests can strengthen the capacity of
Indonesian stakeholders (the government, industries, universities, research and
development centres, public institutions, society, NGOs) to access information and
technology, particularly through the transfer of technology in order to maintain
the sustainability of collective life for the greatest benefit for the greatest number of
people.***
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SAMENVATTING
Inleiding
Met dit proefschrift wordt het belang aangetoond van een ideaal en geschikt
juridische kader voor het gebruik van intellectuele eigendomproducten (hierna
IE-producten), zoals voor informatie en technologie (hierna IT), met name voor
Indonesië. Tijdens het onderzoek ben ik veel problemen, beperkingen en
belangenverstrengelingen tegengekomen om toegang te krijgen tot IT, vooral als
het ging om belangrijke onderwerpen zoals als voedsel, gezondheid en onderwijs.
Deze problemen zijn symptomatisch voor wat wel is genoemd de tragedy of the
anti-commons, dat het gevolg is van het exploiteren van onbeperkte exclusieve
rechten door partijen uit te sluiten of tegen te werken in het gebruik van
intellectuele eigendomsproducten zoals IT. Deze problemen en beperkingen
worden vooral veroorzaakt door de sterke dominantie van kapitalisten, in
ontwikkelde landen of ontwikkelingslanden, over het beheersen van de
productie, de verspreiding en gebruik van belangrijke IT. Bovendien zijn de
genoemde problemen het gevolg van de tekortkomingen in IE-regels in het
faciliteren en versterken van openbare toegang tot belangrijke IT. Sterker nog,
sinds kort worden IE-regels in toenemende mate gemanipuleerd door een paar
bedrijven van enorme omvang om hun belangen te beschermen en vergroten.
Daarom is het doel van dit proefschrift het onderzoeken en creëren van een
ideaal en geschikt juridische kader waarmee een brug geslagen kan worden
tussen het private en publieke belang in het gebruik van belangrijke IT. In dit
proefschrift wordt op gedetailleerde wijze in gegaan op (a) een hernieuwd
onderzoek naar het bestaan (de beperkingen) van het principe van het exclusieve
recht in de bedenker-en-uitvinderdoctrine; (b) een bespreking en analyse van
beleid (externe en interne aspecten) in de regulering, met inbegrip van de
bescherming en beheren van de distributie en exploitatie, van IT in Indonesië; (c)
een analyse en onderzoek van een aantal belangrijke interne elementen van
intellectueel eigendomsrechtregels – copyrights en patenten- met als uitgangpunt
het waarborgen van een rechtvaardige bescherming en eerlijke toegang tot IT
door middel van technologiecontracten in Indonesië; en ten slotte (d) een
bespreking van en onderzoek naar een juridisch kader dat het gebruik van IT
optimaliseert en algemene toegang tot IT in belangrijke gebeiden zoals voedsel,
gezondheid en onderwijs in Indonesië garandeert.
De bedenker-en-uitvinderdoctrine opnieuw onder de loep genomen
In Hoofdstuk 2 van het proefschrift wordt het belang aangetoond van een
nieuw onderzoek van de bedenker-en-uitvinderdoctrine. In dit hoofdstuk ga ik
gedetailleerd in op de beperkingen van de bedenker-en-uitvinderdoctrine die het
gevolg zijn van een aantal vage concepten Die vage concepten zijn het gevolg van
de macht van private of kapitalistische partijen die het algemene belang
overheersen, in combinatie met de afwezigheid van een geschikt juridisch kader
voor het gebruik van IT. De misleidende of vage concepten (interne normen) van
de bedenker-en-uitvinderdoctrine worden duidelijk op: (a) het inhoudelijke,
d.w.z. filosofische, conceptuele, normatieve niveau; (b) het structurele of
institutionele niveau; en (c) het culturele, d.w.z. het praktische niveau.
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Op het inhoudelijke niveau worden de vage concepten duidelijk door de
incoherentie tussen de interne en externe aspecten van de bedenker-enuitvinderdoctrine. Interne aspecten van IE hebben betrekking op het exclusieve
recht en de monopoliepositie, die middelen zijn om de werkbaarheid van IE te
garanderen, terwijl de externe aspecten van IE verwijzen naar de ideale
doelstellingen van IE zoals het versterken van de creativiteit, het verhogen van de
productiviteit, en ook het beschermen van de individuele waardigheid en het
algemeen belang in maatschappelijk welzijn en dergelijke. Vanuit historisch
perspectief heeft het exclusieve recht altijd veel populariteit genoten omdat het
bescherming biedt van de individuele waardigheid tegen een absolute heerser.
Helaas leidt het toekennen van een exclusief recht om absolute heerschappij tegen
te gaan tot een nieuw absoluut regime door het beheersen van een breed abstract
object, t.w. IT. De oorzaak hiervoor is dat het toekennen van een exclusief recht
leidt to eigenbelang, waardoor kansen ontstaan die er eerst niet waren. Rationele
actoren met een welbegrepen eigenbelang nemen deze kansen waar. Maar als ze
dat doen, gaat daarmee het sociale belang dat de rechtvaardiging was van deze
rechten teniet ( P. Drahos, 1996:119). Deze interne logica is een voorbeeld van de
spanning tussen de fundamentele reden waarmee het bestaan van de exclusieve
rechten wordt gevalideerd en de gevolgen van de exploitatie van de rechten.
Nog meer in detail bekeken komt het er op neer dat de crux van de
spanning het gevolg is van de verschillende en tegensprekende kenmerken van
normen tussen de ontwikkelde en ontwikkelende landen. Dit komt tot uiting in
elkaar tegensprekende waarden, zoals: (a) exclusiviteit tegenover inclusieviteit,
(b) individu tegenover gemeenschap; (c) materialisme tegenover spiritualisme.
Enerzijds wordt in dit proefschrift vastgesteld dat het waarschijnlijk is dat IE zich
kenmerkt door individualistische, materialistische en exclusiviteitstrekken die
door de jaren heen zijn ontwikkeld, en die betrekking hebben op de belangen van
het Westen en ontwikkelde landen. Aan de andere kant laat de ontwikkelende
wereld vooral kenmerken zien die betrekking hebben op gemeenschappelijkheid,
spiritualisme en inclusieviteit (Zie Hoofdstuk III). Een ander belangrijk probleem
op theoretisch niveau hangt samen met de incoherentie tussen de interne normen
van IP. Een van de discussies die recentelijk werd gevoerd ging over de
mensenrechtenparadox in intellectuele eigendom. In dit verband waarschuwen
sommige onderzoekers voor de beperking van mensenrechten in het beheersen of
beperken van het gebruik van IE omdat mensenrechten, net als de
maatschappelijke functie en het algemeen belang, externe waarden of externe
normen van het IE-regels zijn. Dit standpunt, dat positieve moraliteit (d.i.
mensenrechten) uitsluit of isoleert in de IE-regels, krijgt de laatste tijd steeds
vaker de voorkeur van bepaalde bedrijven die het actief propageren teneinde hun
winsten als gevolg van het gebruik van hun intellectuele eigendommen te
vergroten.
Als we kijken naar het structurele niveau, dat wil zeggen de institutionele en
regulerende aspecten, blijkt uit dit proefschrift dat de recente ontwikkelingen in
intellectuele eigendom niet overeenstemmen met de idealen van IP, die gericht
zijn op het beschermen en verbeteren van creativiteit, productiviteit en algemeen
welzijn. Het gevolg is dat belichaming en tenuitvoerlegging van IE idealen
moeilijker wordt, sterker nog: het wordt steeds slechter en vormt een bedreiging
van het maatschappelijk belang. In veel ontwikkelingslanden zoals Indonesië, zo
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toont dit onderzoek aan, gebruiken bepaalde machtige elites hun privileges en
invloed om economische voordelen voor henzelf te verkrijgen via parlementen,
die namens alle burgers optreden om rechten te creëren met als doel het
maximeren van het sociale welzijn. Dit is het bewijs van de economische theorie
van wetgeving, de theorie van de maatschappelijke keuze, die er vanuit gaat dat
wetgeving beheerst wordt door markprincipes waarbij wetgevers en
belangengroepen een midden vinden waardoor het algemene belang
ondergeschikt wordt gemaakt aan private belangen. Dit kan bijvoorbeeld worden
gezien in verschillende zaken in juridische transplantatie fenomenen, waar de
machtige elites van Indonesië, zoals bedrijven, bureaucraten, de uitvoerende en
wetgevende macht, een poging doen om kapitalistische belangen, zoals het
exclusieve recht en monopolieposities, te transformeren en te vertalen, inclusief
vage concepten, in IE wetten en amendementen. (Zie Hoofdstuk 2 en 3). De
gevolgen van de omzetting van vage concepten blijkt uit de spanning en het
verschil tussen het algemene belang en het private belang.
Vervolgens hebben de vage concepten op een praktisch niveau geleid tot
ambiguïteit in de toepassing van de bedenker-en-uitvinderdoctrine. Dit wordt
duidelijk aan de hand van ideale doeleinden en de middelen van het IE-regels.
Volgens IE-regels, bijvoorbeeld, is het gebruikelijk dat er tussen copyright en
patent een evenwicht is met de volgende maatschappelijke gevolgen: (a) het
aanmoedigen van schrijvers en uitvinders, en (b) toegankelijkheid voor het grote
publiek, voor consumenten en potentieel nieuwe schrijvers en uitvinders die deze
kopiëren of verbeteren om hun eigen creativiteit en vaardigheid te ontwikkelen.
Het eerste doel (stimulansen) wordt bereikt door rechten te verlenen aan
eigenaren van IE. Het tweede doel (toegang) wordt bereikt door het publiek
vrijheden toe te staan, met als gevolg dat de rechten van de EI-eigenaar op een
atypische manier afwijkend zijn. Met deze ambiguïteit ontstaan er grote
mogelijkheden voor IE eigenaren, zoals zeer grote bedrijven, om hun rechten te
versterken. Sterker nog, de ambiguïteit van de technische oorzaak wordt vaak
gebruikt of gemanipuleerd door grote bedrijven om hun eigen belangen na te
streven. Deze belangenbehartiging heeft niet alleen geleid tot moeilijkheden,
ongelijkheid en mislukkingen om toegang te krijgen tot belangrijke IT, vooral in
de voedsel-, en gezondheidssector en het onderwijs, maar heeft er ook voor
gezorgd dat het gat tussen de ontwikkelde landen en de niet-ontwikkelde landen
in de toegang tot IT groter is geworden door de overdracht van technologie of
licenties.
Het exclusieve recht in IE regels als wapen van de kapitalist
Als gevolg van de sterke dominantie van kapitalisten ontstaan er
mogelijkheden voor een paar hele grote bedrijven om over te gaan tot een
onbeperkte exploitatie van hun exclusieve rechten. De geest van het kapitalisme
laat toe en versterkt de mogelijkheid van een individu of groep om hun
exclusieve rechten te exploiteren door voorbij te gaan aan het algemene belang en
grondrechten. Wat dit betreft, maximaliseren kapitalisten niet alleen de productie
die samenhangt met hun exclusieve rechten, ze beheersen ook de distributie en
gebruik van de IT. Als gevolg van manipulatie en eigen belang, of het belang van
het bedrijf (kapitalisme) die de IE een sterke positie geeft in de markt, heeft het
exclusieve recht door de stimulanstheorie aan kracht gewonnen en wordt het
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zelfs gemanipuleerd door een aantal hele grote bedrijven om hun winst te
verhogen. Het zijn deze bedrijven die op grote schaal gebruik maken van hun
exclusieve recht zodat hun winst toeneemt naar intellectueel kapitalisme
(Granstrand, 1999: 219-222, 235, 278-280).
In praktijk worden veel van de exclusieve rechten die de staat heeft
toegekend in de vorm van IE-rechten misbruikt. Wat dit betreft, gebruiken
invloedrijke partijen, zoals de hele grote bedrijven, de exclusiviteit als een middel
om niet alleen hun winsten te vergroten maar ook om algemene creativiteit af te
remmen. Als we bijvoorbeeld kijken naar patentstrategieën om nog een metafoor
uit het technologielandschap te gebruiken, ziet Grandstand zes algemene
strategieën in verband met patenten om een deel van dit landschap te ontsluiten
voor privé gebruik: (a) ad hoc tegengaan van uitvindingen (b) strategisch zoeken
naar een patent (een belangrijk patent met ‘groot remmend vermogen’), (c)
overstemmen/overstromen (neem een gebied, bijvoorbeeld zoals genomie, en
vraag patenten aan voor elke kleine en grote vondst in het onderzoek- &
ontwikkelingsproces); (d) afweren; (e) omgeven (vaak gebruikt om een
strategisch belangrijk patent te beschermen en een grip te behouden op het veld
nadat een strategisch patent is verlopen); en (f) combinaties van patenten, een
netwerk (een structuur van patenten creëren dat niet toegankelijk is voor de
concurrent) (Hoofdstuk 2).
Op een meer structureel niveau vinden deze problemen hun oorsprong in
‘hard law’ als kerneigenschap van het TRIPS Verdrag en uitvoering, dat ernaar
neigt om de belangen van het kapitalisme in de ontwikkelde landen te
beschermen. Dit wordt duidelijk in de technologische knowhow, die zich vooral
in ontwikkelde landen bevindt. Het is vooral in de handen van multinationals,
die onderzoek- en ontwikkelingsactiviteiten over de hele wereld domineren. Deze
acties bewezen dat het TRIPS verdrag geen panacee was voor
ontwikkelingslanden om toegang te krijgen tot IT, vooral als het gaat om voedsel,
gezondheid en onderwijs. Het geeft daarmee aan dat zonder een geschikt
juridisch kader voor de productie, distributie en gebruik van intellectuele
eigendomproducten, IE-regels niet gebruikt kunnen worden om het grootste nut
voor het grootste aantal mensen te genereren.
Van grotere zorg zijn de grote en praktische, zoals structurele en culturele,
problemen die steeds ingewikkelder worden als gevolg van bilateraal
vrijenhandelsakkoorden zoals US-FTA waarin soms strengere regels worden
neergelegd (Zie Onderafdeling 3.3.3) die gevolgen kunnen hebben voor de
mogelijkheden om toegang tot IT te krijgen en het gebruik te optimaliseren. Het
doel van dit vrijhandelsakkoord is om andere landen, vooral
ontwikkelingslanden, verplichtingen op te leggen en controleren, zodat ze
verplicht zijn om zich te houden aan de TRIPS plus bepalingen die bestaan uit het
uitbreiden van de bescherming voor de farmaceutische industrie, beperkingen op
parallelle import; het ongedaan maken van de uitzonderingen voor de
mogelijkheden om vormen van leven te patenteren; en het uitvoeren van de
verplichtingen die voortkomen uit de WIPO Verdragen van 1996. De gevolgen
van de eigenaardige ambitie van het VHA wordt duidelijk uit de verschillende
VHA’s tussen de VS en andere landen zoals Jordanië, Chili, Australië, Bahrein,
Marokko, Zuid-Afrikaanse Douane Unie, de Centraal Amerikaanse Staten en
Aziatische landen zoals Singapore, Thailand, Korea, en nu met Indonesië. Dit
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probleem kan worden geïllustreerd aan de hand van de volgende voorbeelden:
(a) beperkingen op het gebruik van ‘verplichte licenties’, een belangrijk
mechanisme voor overheden om goedkope medicijnen te verkrijgen; (b) uitstel of
beperkingen in de introductie van algehele concurrentie; (c) verlenging van de
termijn voor de bescherming van patenten om vertragingen als gevolg van
verplichte goedkeuring te compenseren; (d) beperken van de parallelle import
van medicijnen in een buitenlandse markt tegen een lagere prijs dan op de
thuismarkt (Vitale, 2006, Oxfam, 2006a, 2006b). Recentelijk is niet alleen de VHA en
de TRIPS Overeenkomst maar ook de rol van andere internationale instituties
zoals de WTO, WB en IMF, bekritiseerd door activisten uit landen die hierdoor
potentieel nadeel lijden, zoals Indonesië (Hoofdstuk 2 en 4).
Gevolgen van het IE-regels in Indonesië
De sterke druk uitgaande van de invoering van de uitvinder-enbedenkerdoctrine, die uitgaat van een exclusief recht door middel van strengere
regelgeving over de hele wereld, heeft geleid tot spanningen en moeilijkheden
vooral in ontwikkelingslanden zoals Indonesië.
Deze spanningen en
moeilijkheden worden veroorzaakt door het feit dat ieder land zijn eigen
specifieke binnenlandse problemen heeft van sociaal-culturele, religieuze,
geografische, demografische, politieke, juridische en economische aard. Als
gevolg daarvan heeft de afgedwongen uniformiteit, in het kader van de
harmonisatie, gevolgen gehad voor: (a) het inhoudelijke niveau, dat wil zeggen
aspecten samenhangend met filosofie, dogmatiek of wetgeving, en (b) het
praktische niveau, dat wil zeggen structurele of institutionele en culturele
aspecten (zie Hoofdstuk 3).
Van het inhoudelijke niveau, dat wil zeggen de aspecten die samenhangen
met filosofie, dogmatiek en wetgeving, wordt in dit proefschrift een duidelijk
beeld gegeven van de gevolgen van de exclusieve rechten voor Indonesische IIwetgeving voor copyright en patenten. Teneinde aan het TRIPs Verdrag te
kunnen voldoen, heeft Indonesië zijn wetgeving op het gebied van copyright en
patenten een aantal malen herzien. Helaas is de naleving van IE-wetgeving niet
in overeenstemming geweest met de verwachtingen. Dat komt omdat IEwetgeving in Indonesië niet het gevolg is van zuivere Indonesische belangen en
behoeftes. Ze zijn eerder het gevolg van de druk die uitgaat van de belangen van
kapitalisten en internationale institutionele organisaties zoals de WTO, het IMF
en de WB. In dit proefschrift wordt aangetoond dat die herzieningen gericht zijn
om tegemoet te komen aan de belangen van ontwikkelde landen die zijn
weergegeven in de basisnormen van de TRIPS. Deze wetten zijn goedgekeurd
zonder onderzoek te doen naar de gevolgen en zonder publiek debat.
Als gevolg daarvan is het moeilijk om de Indonesische IE-wetgeving na te
leven. In dit geval is de wetgeving op het gebied van copyright en patenten door
de bevolking genegeerd omdat ze wordt beschouwd als in strijd met de
gemeenschappelijke, economische, politieke en sociale cultuur van Indonesië, die
van oudsher gebaseerd is op het beschermen van het gemeenschappelijke belang
ten koste van individuele of privé belangen. Het niet-naleven van IE-wetgeving
gebeurt op grote schaal en de bescherming van IE-rechten is praktisch en
juridisch gezien zwak. Bovendien is in een aantal recente onderzoeken
aangetoond dat wetgeving op het gebied van copyright en patenten niet effectief
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is geweest. Ze hebben zelfs een nadelig effect op de technologische en
economische ontwikkeling van Indonesië, aangezien de plaatselijke kosten van
belangrijke technologische producten omhoog gaan als gevolg van de wet en
deze ook verdere plaatselijke technologische ontwikkelingen tegenhoudt. (Zie
subparagraaf 3.4). De conclusie is dat de IE-wetgeving niet alleen ingaat tegen het
belang van Indonesië, maar ook dat deze ontwikkelingen tegenhoudt en nadelig
is voor de technologische en economische ontwikkeling van Indonesië.
Op een meer praktisch niveau wordt in dit proefschrift aangetoond wat
enkele van de redenen zijn van de invoering van strengere regels door de
regering: (a) om een omgeving te creëren die leidt tot creatieve oplossingen in het
verbeteren van de productiviteit, en (b) om vreemd kapitaal voor investeringen in
Indonesië aan te trekken (Zie subparagraaf 3.3.1 en 3.3.2). Er is helaas geen hard
bewijs dat dit beleid heeft gewerkt. Er is geen correlatie van betekenis tussen
strengere IE-regels en toegenomen investeringen. Dit beleid heeft eerder geleid
tot moeilijkheden en dillema’s in verband met de eisen van de meeste mensen om
meer gelijkwaardige toegang krijgen tot de informatie, wetenschap en technologie
die zij nodig hebben voor hun dagelijkse bezigheden.
Beperkende creatieve en handelsgebruiken: Gevolgen van IE-regels en
contractsvrijheid
We hebben hierboven vastgesteld dat de bedenker-en-uitvinderdoctrine en
contractsvrijheid de algemene toegang tot IT beperkt als er geen ideaal juridisch
kader is. Dit komt doordat als gevolg van de beide doctrines er een voorkeur is
voor het beschermen van de belangen van de dominante of sterkere partijen
(kapitalisme) in ontwikkelde landen. Deze doctrines maken het mogelijk voor
domante partijen (licentiegeverleners) in een technologiecontract om bepaalde
barrières op te werpen die de exploitatie van hun technologie en behartigen van
hun belangen maximaliseren zonder oog te hebben voor het maatschappelijk
belang en grondrechten. In de praktijk proberen licentiegevers beperkingen op te
leggen die tot doel hebben de mogelijkheden van mensen in
ontwikkelingslanden, zoals Indonesië, om IT te optimaliseren aan banden te
leggen, en ze proberen zelfs om hun patentrechten onrechtmatig uit te breiden
door middel van het opnemen van clausules met dit doel in de overeenkomst.
Op meer gedetailleerd niveau wordt in dit proefschrift een beeld gegeven
van de gevolgen van het IE-regels voor de overdracht van technologie. Als gevolg
van de sterke invloed van particuliere, d.w.z. kapitalistische belangen, bevatten
veel technologiecontracten clausules die tot doel hebben het beschermen van
particuliere of kapitalistische belangen. Dit wordt duidelijk aan de hand van
verschillende beperkende voorwaarden in technologiecontracten, zoals tie-in
clausules, 1970 tie-out clausules,1971 geheimhoudingsbepalingen, voorwaarden met
betrekking tot knowhow en teruggave, beperkingen in het gebruik, territoriale
exclusiviteit en toegestane sectoren, prijsvaststelling en gelicenseerde
verpakkingen,
kwaliteitscontrole
voor
exclusieve
verkoop
of
Clausule in een licentieovereenkomst die aan de licentienemer, de gebruiker, de verplichting
oplegt niet-gepatenteerde materialen te kopen van de licentiegever.
1971 Clausule in een licentieovereenkomst die het de licentienemer, de gebruiker, verbiedt om nietgepatenteerde materialen te kopen van de concurrent.
1970
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vertegenwoordigovereenkomsten, beperkingen aan het productievolume,
beperkingen opgelegd aan de vervreemder met betrekking tot onderzoek en
ontwikkeling en exportbeperkingen (Blakeney, 1989). De belangen die ten
grondslag liggen aan sommige handelsgebruiken (beperkende voorwaarden)
kunnen worden gezien als een potentieel obstakel voor de overdracht van IT.
Andere beperkingen die in de licentieovereenkomst kunnen worden opgenomen
zijn: minima voor royalty’s/aantallen, beperkingen voor de periode na de afloop
van de overeenkomst, beperkingen aan sublicenties, verbod van uitoefenen van
sommige rechtsmiddelen, non-concurrentie bepalingen en volledige dwang of
dwang op derden. (Trade Practice Commission, 1991). Deze beperkende
voorwaarden of vereisten komen vaak voor in overeenkomsten voor
patentlicenties. Het gevolg hiervan is dat de methoden die worden gebruikt
hebben geleid tot een gebrekkige technologieoverdracht (Zie Hoofdstuk 4).
Dit gebrek blokkeert de verspreiding van IT die mensen hard nodig hebben
om hun kwaliteit van leven te verbeteren en grondrechten te verwezenlijken. Dit
gebrek doet zich vooral voelen in ontwikkelingslanden, m.n. in verband met
volksgezondheid en hygiëne, voedsel en onderwijs. Ondanks het feit dat de
overdracht van technologie wordt gezien als een belangrijk middel om
wereldarmoede tegen te gaan, is er geen betrouwbaar en geloofwaardig bewijs
waarmee wordt aangetoond dat er een significante relatie is tussen de overdracht
van technologie onder een patentenregime en de mogelijkheden van een land tot
toegang tot IT om de kwaliteit van leven te verbeteren.(Zie Hoofdstuk 2 en 4)
Dat is geen verrassing omdat IE-regels, tot nu toe, onderhevig zijn aan
economische omstandigheden en niet de eigenschappen hebben van
grondrechten (Drahos, 1998:22). In praktijd worden ze gebruikt als het
belangrijkste instrument om macht te vergroten met het gebruik van IT. De
uitbreiding van de IE-systemen heeft ertoe geleid dat een relatief klein aantal
bedrijven enorm grote IE-portfolio’s in bezit heeft (Drahos and Braithwaite,
2003:5). Daarom zijn ontwikkelingslanden steeds sceptischer geworden over de
verhouding tussen IPR’s en de overdracht van technologie.
Er is geen twijfel dat deze patronen van IE-management, met inbegrip van
de tactische manoeuvres en beperkingen, die gericht zijn op het creëren van
mogelijkheden voor particuliere en kapitalistische belangen, tegen het
maatschappelijk belang ingaan omdat de toegang en ontwikkeling van
belangrijke IE, vooral op het gebied van voedsel, gezondheid en onderwijs,
daardoor tekort gedaan wordt. De grote invloed en druk die uitgaat van
kapitalistische belangen kunnen worden geïllustreerd aan de hand van een aantal
gevallen in Indonesië. In het gebied van voedsel en landbouw, bijvoorbeeld,
worden de kapitalistische belangen duidelijk in de Tukirin casus, met betrekking
tot de gezondheidszorg kan het worden gezien aan de spanning tussen de
Indonesische regering en het World Health Organization Collaborating Centre
(WHO CC), Global Influenza Surveillance Network (GISN) en multinationals in
het gebruik van H5N1 en producten die daarvan zijn afgeleid. In de
onderwijssector kan het worden gezien aan de hand van de gentlemen’s
agreement tussen de Indonesische regering en Microsoft die heeft geleid tot een
botsing tussen de regering en Microsoft enerzijds en het Indonesische Anti-trust
Committee anderzijds. (Zie Hoofdstuk 4).
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De beperkingen van IE-recht in de bescherming van het algemeen belang en
grondrechten
In Hoofdstuk 5 wordt ingegaan op een aantal normen van de IE-regels,
zoals een verplichte licentie, parallelle import, redelijk gebruik, gebruik door de
overheid en het intrekken van patenten, waarvan wordt aangenomen dat het
geschikte instrumenten zijn om op effectieve wijze het algemeen belang te
beschermen. De reden daarvoor is dat er geen ideaal juridisch kader is dat
private en maatschappelijke belangen integreert op basis van redelijkheid,
rechtvaardigheid, eenheid en duurzaamheidsprincipes. Als gevolg daarvan
hebben kapitalisten met agressieve tactieken vaak andere partijen of overheden
ervan weerhouden deze middelen voor toegang tot IE-producten te ontwikkelen
en te gebruiken.
Bovendien bevat Indonesische IE-wetgeving veel abstracte normen, zoals
ICA 2002 en IPA 2001, waardoor de maatschappelijke functie, het algemene
belang, het nationale belang en grondrechten niet beschermd worden. Ondanks
het feit dat het algemeen belang, de maatschappelijke functie, het nationale
belang en het openbare welbevinden in de zin van economische ontwikkeling
vaak worden genoemd in de preambules en de bepalingen van ICA 2002 en IPA
2001 als de reden voor het ontstaan van de wetten en er in verschillende
bepalingen door de hele wet naar verwezen wordt, is de uitleg voor deze
bepalingen onvoldoende.
Nogmaals, als gevolg van de brede en abstracte normen die niet nader
worden geëxpliciteerd, wordt het nationale en algemeen belang veel beperkter
geïnterpreteerd. Daardoor worden deze abstracte en brede termen in de
uitvoering bepalingen die overal goed voor zijn, met als gevolg dat de
wetgevende, uitvoerende en rechterlijke macht een grote vrijheid hebben in het
interpreteren van de maatschappelijke functie, het algemene belang en het
nationale belang. (Hoofdstuk 4). Deze beschrijving toont de beperkingen aan van
de ICA 2002 en de IPA 2001 om een redelijke bescherming te bieden door middle
van een evenwichtige verhouding tussen particuliere en algemene belangen. Dit
komt omdat deze bepalingen geen details bevatten over de concepten van het
nationale belang, het algemene belang en de maatschappelijke functie. Bovendien
bevatten ze geen materiële normen om grondrechten te reguleren en te
beschermen.
En dus worden veel technologiecontracten in de vorm van licenties beheerst
door de belangen van de contractspartijen zonder oog te hebben voor de
grondrechten. In dit geval spelen licentiegevers slechts de rol van bemiddelaar of
is het een dochteronderneming (van een multinational). Daarom dient de
Indonesische regering alle IE-wetgeving opnieuw te evalueren, aan te pakken en
reguleren waarbij een fundamentele holistische benadering de leidraad moet zijn
en niet een ad hoc benadering. De holistische benadering houdt in het
beantwoorden van: (a) materiële of conceptuele, d.w.z. filosofische en
theoretische vragen; (b) structurele, d.w.z. politieke en institutionele vragen en (c)
technische vragen.
Het bedenken van een alternatief juridisch kader teneinde het gebruik van IE
in Indonesië te optimaliseren
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Om de holistische benadering te onderzoeken en nader te illustreren,
worden in dit proefschrift een aantal alternatieve oplossingen voorgesteld die
kunnen dienen als juridisch kader voor het gebruik van IE-producten, m.n.
belangrijke IT. Het doel van dit kader is het integreren van het exclusieve recht,
het algemeen belang en grondrechten zodat het grootste nut voor het grootste
aantal mensen ontstaat. Meer op detailniveau, wordt een aangepaste bedenkeren-uitvinderdoctrine gepresenteerd die de plaatselijke Indonesische wijsheden
(Pancasila) integreert met universele waarden zoals de Universele Verklaring van
de Rechten van de Mens (UVRM), Internationaal Verdrag inzake Economische,
Sociale en Culturele Rechten (IVESCR) Europees Verdrag voor de Rechten van de
Mens (EVRM) als grondslag voor het formuleren van een geordende structuur
waarin universele en aanvaardbare normen zijn opgenomen voor het gebruik van
IT. In verband met de uitvoering en handhaving van de geordende structuur,
wordt in Hoofdstuk 5 van dit proefschrift het belang van de uitvoering van het Uprincipe van Habermass geïntroduceerd in verband met het beheer en de
exploitatie van IE-producten en overeenkomsten, met name voor de
technologiecontracten, zodat het vervullen van grondrechten en duurzame
rechtvaardigheid is gegarandeerd. Bovendien wordt voorgesteld om misbruik
van IE opnieuw te onderzoeken en nader te definiëren als die het algemene
belang dreigt te raken door IE-overeenkomsten te constitutionaliseren. Er wordt
daarbij ook voorgesteld om het Indonesische Grondwettelijke Hof meer macht toe
te kennen, m.n. door het burgerlijke zaken te laten onderzoeken waarin het
algemeen belang en grondrechten in botsing komen. Op een institutioneel niveau
wordt in dit proefschrift een creatief geïntegreerd model voorgesteld waarin open
source, ‘clearing house’ en patentenpool modellen worden geïntegreerd voor het
gebruik van belangrijke IT, teneinde grondrechten in voedsel, gezondheidszorg
en onderwijs te kunnen verwezenlijken.
De details en uitwerking van de bovengenoemde ideeën worden in twee
stadia behandeld: (a) het stadium voor en (b) na het verlenen van het recht. Voor
wat betreft het stadium voor het verlenen van het recht, wordt een aangepaste
bedenker-en-uitvinderdoctrine voorgesteld voor Indonesië. Dit aangepaste
systeem kan worden opgezet door middel van het onderzoeken van de
Pancasilaprincipes als de onderliggende norm van het positieve recht van
Indonesië. In dit verband kan de Indonesische regering wetten selecteren die
universele waarden in verband brengen met het Indonesische juridische systeem
Het rechtsgevolg is dat de Indonesische regering de exclusieve rechten, het
maatschappelijk belang en het algemene belang van het grootste nut voor het
grootste aantal mensen gebaseerd op het principe van sociale rechtvaardigheid in
het IT-gebruik moet integreren. Dit kan worden gedaan door middel van een
conceptuele juridische benadering gevolgd door een technische juridische
benadering. Op het juridische conceptuele niveau wordt de aangepaste bedenkeren-uitvinderdoctrine voor Indonesië onderzocht en opgezet vanuit de Pancasila,
de grondregel voor het Indonesische positieve recht, de Indonesische Grondwet
uit 1945 en verschillende andere universeel aanvaardbare normen en waarden
zoals de UVRM. IVESCR en de EVRM, waarmee de nadruk wordt gelegd op het
algemene belang en de grondrechten om de eenheid en duurzaamheid van het
maatschappelijk leven te kunnen bewaren. Daarbij wordt in dit proefschrift
grondrechten, eenheid en duurzaamheid als metawaarden verdedigd. Daarna
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worden deze metawaarden in verband gebracht met de Pancasila, de grondregel
van het Indonesische positieve recht, teneinde het grootste nut voor het grootste
aantal mensen te kunnen garanderen. Technisch gesproken wordt in dit
proefschrift voorgesteld dat aspecten van grondrechten tot uiting moeten komen
in een geïntegreerde en geplande wetsherziening, op materieel, structureel of
cultureel-juridisch niveau. Op materieelrechtelijk niveau dient de herziening van
het copyright en patentenrecht en andere verwante wetgeving gebaseerd zijn op
een integratie van humanitaire rationalisaties (grondrechten, het maatschappelijk
belang en algemeen belang) die zijn neergelegd en langgekoesterd Indonesische
tradities en waarden. Daarom dient alle wetgeving of organische regulering
gebaseerd te zijn op de plaatselijke sociaal-economische context omdat, zo bewijst
de geschiedenis, intellectuele eigendomsrechten – copyright en patent- zijn
voortgekomen uit een antwoord op plaatselijke behoeftes. En dus is het een goed
idee om copyright- en patentbepalingen te formuleren met een oog op plaatselijke
waarden die verbonden zijn en gerelateerd aan universele waarden. Hoewel de
meeste bepalingen van Indonesische wetten abstract zijn en het product zijn van
de ethiek, zouden zij, theoretisch gezien, kunnen worden opgenomen in het
positieve recht.
Voor het stadium na het verlenen van het recht, wordt in dit proefschrift
dieper ingegaan op de pogingen van de overheid om tegemoet te komen aan
maatschappelijke problemen en behoeftes, m.n. door middel van toegang tot
belangrijke IT op het gebied van voedsel, gezondheid en onderwijs. In dit deel
van het proefschrift worden alternatieve oplossingen voorgesteld op het niveau
van: (a) de politiek; en (b) het structurele en (c) institutionele niveau. Voor wat
betreft het politieke aspect wordt het belang duidelijk gemaakt van: (a) de
geordende structuur van IE-regels en contracten, vooral als het gaat om
langlopende contracten, (b) de constitutionalisering van contracten, gevolgd door
een uitbreiding van de bevoegdheden van het Indonesische Hof, en (c) het
toepassen van het U-principe in contracten. Op een structureel niveau wordt een
oplossing voorgesteld die de institutionele bevoegdheden versterkt van
overheidsinstellingen zoals IE organisaties, de Ministeries van Landbouw,
Gezondheidszorg, Communicatie en Informatie, onderzoekscentra, NGO’s, en de
Indonesische Constitutionele Hoven om te bewerkstelligen en controleren dat er
een rechtvaardig en passend gebruik van IT komt voor iedereen, m.n. met het oog
op het algemeen belang en grondrechten. En ten slotte op het institutionele
niveau wordt met deze oplossing voorgesteld om een wereldwijd instituut in te
stellen voor het beheer en de distributie van gevoelige en belangrijke intellectuele
eigendomsproducten voor de meeste mensen. In verband hiermee kan de
Indonesische regering onafhankelijk en op creatieve wijze het voortouw nemen
voor het instellen van wereldwijde, nationale en locale organisaties teneinde het
gebruik van belangrijke IE producten te optimaliseren in het maatschappelijk
belang, en vooral op het gebied van voedsel, gezondheid en onderwijs.
Conclusie en aanbevelingen
De bedenker-en-uitvinderdoctrine kan leiden tot de tragedy of the anticommons wat de duurzaamheid van onze maatschap kan bedreigen en schaden.
Dat komt omdat de twee doctrines soms vage elementen bevatten, zoals het
exclusieve recht en de het monopolie op abstracte objecten, die gemakkelijk en op
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grote schaal kunnen worden geëxploiteerd en beheerd door individuen of
groepen, zoals kapitalisten. De agressieve implementatie van de twee doctrines
heeft geleid tot spanningen en het gat tussen het publieke en private belang
vergroot. Deze spanning wordt steeds ernstiger naarmate de ongelimiteerde
exploitatie van intellectuele producten onder de twee doctrines is uitgebreid naar
belangrijke IT gebieden zoals voedsel, gezondheidszorg en onderwijs.
Het gebrek aan een ideaal juridisch kader voor het gebruik van intellectuele
producten heeft van de bedenker-en-uitvinderdoctrine een kapitalistisch middel
gemaakt die de belangen van een bepaald individu of groep vergroot. Daarom
dient het ideale en passende juridische kader om deze belangrijke velden te
beschermen erop gericht te zijn om de menselijke waardigheid en grondrechten te
beschermen om de volgende twee redenen. Ten eerste, vanuit het oogpunt van
logica en menselijkheid, zijn voedsel, gezondheid en onderwijs basisbehoeftes
voor een normaal leven. Onzekerheid en onrechtvaardigheid in de verdeling en
het gebruik van IT in voedsel, gezondheidszorg en onderwijs kan bedreigend zijn
voor grondrechten, eenheid en de duurzaamheid van maatschappelijk leven.
Ten tweede, vanwege normatieve redenen, kan het onvermogen om de hierboven
genoemde logische en humanitaire reden naar waarde te schatten in strijd zijn
met de normatieve en dogmatische principes zoals neergelegd in de UVRM, de
IVESCR en de Indonesische Grondwet van 1945 of deze schenden. Dat komt
omdat sommige constitutieve elementen van grondrechten, zoals het recht op
voedsel, gezondheid en onderwijs expliciet genoemd zijn of geïnterpreteerd in
universele of nationale documenten om de menselijke waarde en grondrechten te
beschermen.
Bovendien is het onvermogen om een ideaal juridisch kader op te zetten
voor het gebruik van intellectuele eigendomsproducten niet alleen van invloed op
het nationale intellectuele eigendomsrecht, maar ook op het vermogen van
Indonesiërs om toegang te krijgen tot intellectuele eigendomsproducten en deze
te ontwikkelen door middel van overdracht van technologie. Dit wordt duidelijk
aan de hand van de transformatie van de private of economische belangen in de
recente trend van IE-management, op een publiek en privaat niveau. Op het
publieke niveau heeft deze private en economische reden geleid tot een
interventie en invloed op de politiek, op het international zowel als op het
nationale niveau, om meer ruimte te geven aan kapitalist om hun private of
economische belangen te vergroten. Een aantal controversiële zaken, zoals het
Monsanto omkopingsschandaal, de Tukirin casus, het Indonesische Ministerie
voor Gezondheidszorg versus WHS CC, Microsoft en het Indonesische Ministerie
voor Informatie en Communicatie versus het Indonesische Antitrust Committee,
tonen de inmenging aan van de kapitalistische belangen in de politiek in
Indonesië. Op privaat niveau zijn de economische belangen te vinden in de
grootschalige pogingen van multinationals om te voorkomen dat anderen
toegang hebben tot intellectuele eigendomsproducten en die ontwikkelen. Deze
praktijken worden duidelijk gemaakt aan de hand van verschillende modellen
van beperkende creatieve praktijken in IE-management zoals tegenhouden, het
maken van IE-producten om die van anderen heen, algemene en uniforme
toepassing zonder uitzonderingen, defensieve patenten, en de beperkingen in
contractsbepalingen voor de overdracht van technologie zoals tie-in clausules, tieout clausules, ontwikkelingsbeperkingen enz. Deze praktijken leiden er niet
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alleen toe dat eigenaren of houders van IE hun winsten kunnen vermeerderen,
maar ook dat zij de creatieve mogelijkheden en productiviteit van anderen
kunnen beperken en hun toegang tot IE-producten kunnen verminderen, vooral
als het gaat om belangrijke IT in verband met voedsel, gezondheidszorg en
onderwijs zodat zij deze niet verder kunnen ontwikkelen. Deze praktijken zijn
een gevaar voor het algemene belang, de menselijke waardigheid en
grondrechten die op hun beurt de eenheid en duurzaamheid van het
maatschappelijk leven schaden.
Daarom wordt in dit proefschrift het belang aangetoond van het opnemen
van humanitaire rationalisaties (grondrechten) in het gebruik van IT om publieke
belangen veilig te stellen en te anticiperen op de tragedy of the anti-commons, die op
hun beurt de eenheid en duurzaamheid van het maatschappelijke leven
behouden. Daar komt nog bij dat de toepassing van grondrechten de
mogelijkheid biedt om de ware functie van intellectuele eigendomsrechten te
herstellen en daarmee de coherentie van hun interne en externe elementen te
herstellen. Dit concept vereist een sterke politieke wil van de Indonesische
regering om de exclusieve rechten, de maatschappelijke functie, het algemene
belang en de grondrechten te integreren en te accommoderen door middel van (a)
het creëren van een aangepaste bedenker-en-uitvinderdoctrine die is toegesneden
op de situatie in Indonesië in overeenstemming met universele waarden; (b) het
ontwikkelen
en
opzetten
van
een
geordende
structuur
voor
technologiecontracten; (c) contracten die aan Indonesiërs het recht ontnemen op
toegang tot belangrijke IE-producten te onderwerpen aan een grondwettelijke
toets. Het is van belang om vast te stellen dat alle IE-producten in het algemeen
belang met het oog op grondrechten en duurzaamheid dienen te worden
gemanaged en gecontroleerd door de overheid en de maatschappij. Dit is van
belang omdat een succesvolle integratie tussen private en publieke belangen het
vermogen van Indonesische stakeholders (de overheid, de industrie,
universiteiten, onderzoekscentra, overheidsinstellingen, de maatschappij, NGO’s)
om informatie en technologie tot hun beschikking te hebben, kan versterken,
vooral als het gaat om de overdracht van technologie, zodat de duurzaamheid
van de maatschappij met het grootste nut voor het grootste aantal mensen
behouden blijft. ***
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