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Preface

During my student years I became increasingly interested in the interrelationship
between public and private law in different legal systems. The subjects which I fol-
lowed as a student therefore ranged from (European) contract law and (European)
company law to (comparative) constitutional law and European substantive law.
The research project devoted to the constitutionalisation of contract law was an
ideal opportunity for me to combine the knowledge of different fields which I
obtained during my studies in order to further explore the interrelationship
between public and private law which had fascinated me for a long time. Are
there cross-links between fundamental rights and contracts which we conclude
with each other? If so, how do fundamental rights and contract law relate to each
other? Should it be possible for an individual who has lost all his or her property
while speculating on the stock exchange to invoke the fundamental right to free
development of his or her personality against the bank who has not prevented him
or her from doing so? Or should it be possible for the wife who stood surety for the
debts of her husband to invoke her right to family life against the bank who claims
the possession of the family home after the husband has become bankrupt? Not
only are these issues located on the borderline between (European) constitutional
law and international human rights law, on the one hand, and private law and
contract law, on the other, but they are also impossible to grasp without a com-
parative approach.

These considerations motivated me to embark on research on the consti-
tutionalisation of contract law, with emphasis on risky financial transactions, and
to write this book. I would like to acknowledge those people who have contrib-
uted to the completion of this book and who have made the process of its writing
not only possible, but also highly inspiring and enjoyable.

In the first place, I would like to express my genuine appreciation to my
supervisor, Professor Willem Grosheide, for the opportunity to write this book, for
his confidence in me and for making me believe in my ‘academic’ self by con-
stantly guiding and encouraging me through the whole process of working on this
book.

I would also like to thank the esteemed members of the evaluating commit-
tee, Professor Ewoud Hondius, Professor Jan Smits, Professor Stefan Grundmann,
Professor Hector MacQueen and Professor Henk Kummeling, for their willingness
to sit on this committee and for their valuable comments. In addition I am also
grateful to Professor Wilco Oostwouder and Professor Kamiel Mortelmans for
agreeing to comment on the book and for their very constructive remarks.

A word of gratitude is also due to my colleagues. I would like to thank my old
colleagues from the Molengraaff Institute for Private Law who were with me
during the four years of this research. Dear Molengravers, it was a great experience
and a great pleasure to work with you. In particular, I would like to thank Esther
Engelhard and Jerzy Koopman for their willingness to support me during the
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public defence of my thesis and for their friendship. At the final stage of working
on this book I am very grateful for the support which I received at the private law
department of the Free University of Amsterdam. I would like to thank my new
colleagues at this department, in particular Professor Chris Jansen, Professor Arno
Akkermans, Professor Masha Antokolskaia and Daniel Haas for their constant
help and encouragement.

This research was conducted within the framework of the Ius Commune
Research School and I have benefited greatly from the research and teaching pro-
gramme and the cooperation that takes place within this school. I am also grateful
to the Institute of Advanced Legal Studies of the University of London and the
London School of Economics for allowing me to have access to their remarkable
collections. A special word of thanks should be extended to Peter Morris for edit-
ing the text of this manuscript and for his friendship. I also thank Titia Kloos and
Willemien Vreekamp of Utrecht University’s Wiarda Institute for putting the
manuscript in a ‘camera ready’ format.

Last, but not least, I would like to offer my warm thanks to my parents and
my grandmother for making me feel natural when carrying out my research, for
their concerns and for lending an ear when it was needed. To Igor, thank you for
your understanding, patience and unfailing support. To all my friends, thank you
for being with me.

Utrecht, March 2007
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1 BVerfG 19 October 1993, BVerfGE 89, 214 (Bürgschaft).

Chapter 1
Introduction

1.1 The origin of the present study 

1.1.1 Different solutions to the same problem

On 19 October 1993, the German Federal Constitutional Court  (Bundesverfas-
sungsgericht) delivered a highly interesting judgment in the Bürgschaft case.1 In
that case, a bank had offered a businessman a loan of DM 100,000 (now approxi-
mately 50,000 Euros) subject to the condition that the businessman’s daughter
would sign the contract as a surety. Prior to the signing, a bank employee asked
the daughter: ‘Would you just sign this here, please? This won’t make you enter
into any important obligation; I need this for my files.’ The daughter, who was 21,
largely uneducated, with no property of her own and worked as an unskilled
employee at a fish factory for a salary of DM 1150 (575 Euros) per month, ac-
cepted to act as a surety for the whole of her father’s debt. Shortly afterwards, the
father’s business experienced financial difficulties and the bank claimed
DM 100,000 with interest, amounting to a total of DM 160,000 (80,000 Euros),
from the daughter under the original contract.

In the private law courts the daughter’s defence met with alternating success.
While the court of first instance (Landgericht), held that the contract was valid
and ordered her to pay, a higher court, the Court of Appeal  (Oberlandesgericht),
maintained that the bank had violated its duty to inform the daughter and
therefore she was not bound by the contract. This decision of the State Court was
overturned by the Federal Supreme Court in private law matters (Bundesgerichts-
hof), which did not accept such a duty, reasoning that any person who has reached
the age of majority knows that signing a suretyship entails a risk. 

However, this was not the end of the matter. The daughter appealed to the
Constitutional Court and claimed that the Supreme Court, through its decision,
had, in particular, violated her constitutional right to private autonomy (Article
2(1) of the German Constitution (Grundgesetz (GG)) in conjunction with the
principle of the social state (Article 20 (1) and Article 28 (1) GG). Her constitu-
tional claim was successful. According to the Constitutional Court, in cases where
a structural imbalance in the bargaining power has led to a contract which is
exceptionally onerous for the weaker party, the private law courts are obliged to
intervene on the basis of the general clauses (§ 138 (1) and 242 of the Civil Code
(Bürgerliches Gesetzbuch (BGB)) concerning, respectively, good morals and good
faith). This obligation is based on the duty to protect the constitutional right to
private autonomy in conjunction with the principle of the social state.
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2 Barclays’ Bank plc v. O’Brien [1994] 1 AC 180.
3 HR 1 June 1990, NJ 1991, 759 (Van Lanschot Bankiers v. Bink).

At approximately the same time, similar ‘surety’ cases arose in other legal systems
in which similar results were also achieved, but having followed a different path.
Thus, in the English O’Brien case,2 in which a wife had charged the matrimonial
home to secure her husband’s business debts, the House of Lords prevented the
bank from enforcing the charge for the following reason. The bank knew that the
debtor and the surety were in a relationship in which misrepresentation, undue
influence or duress was likely and it also knew that the transaction was not to the
wife’s advantage. Unless under these circumstances it had satisfied itself that the
practical implications of the proposed transaction had been brought home to the
wife, the bank would be fixed with a constructive notice of any wrong by the
husband, i.e. a notice which the bank has of the husband’s impropriety, whether
undue influence or misrepresentation, that creates the wife’s right to set the
transaction aside. Due to an oversight, the bank had not advised the wife to take
independent advice and, as the husband had misrepresented the effect of the
charge as being for a limited amount when in fact it was unlimited, the charge was
unenforceable.

In the Netherlands, the same type of case is exemplified by the Van Lanschot
Bankiers v. Bink  case,3 in which the Dutch Supreme Court (Hoge Raad) had to
deal with the situation where a mother had acted as a surety in order to enable her
son to obtain credit for his business. Based on section 6:228 of the Dutch Civil
Code (Burgerlijk wetboek (BW)) on mistake, in this case the Supreme Court laid
down a rule according to which a bank, as a professional credit supplier, is under
a duty to inform a non-professional party of the risks involved in acting as a surety.

1.1.2 Two tendencies in modern contract law

The three cases described above provide a good illustration of two tendencies
which can nowadays be traced in modern contract law. On the one hand, the
German Bürgschaft case, in which relief for the family surety was provided as a
result of resorting to and essentially on the basis of the constitutional right, makes
it possible to speak about the tendency towards a so-called ‘constitutionalisation
of contract law’ with a view to protecting the weaker party. On the other hand,
the Dutch and English cases, in which relief for family sureties was granted on the
basis of well-established contract law concepts, provide evidence that within
contract law itself one can trace the tendency towards a more society-oriented
contract law which manifests itself in the growing concern for the interests of the
weaker party.

1.1.2.1 Towards the constitutionalisation of contract law

What is the potential of fundamental rights, i.e. human rights embodied in
international human rights treaties and constitutional rights enshrined in national
constitutions, to influence the relationships between private parties under con-
tract law? In the past, this question provoked a terse answer: little, if any at all.
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4 BVerfG 15 January 1958, BVerfGE 7, 198 (Lüth).
5 The term ‘constitutionalisation’ has been widely used by Dutch scholars in particular.

See, for example, Grosheide, Contracteren 2001, p. 48; Smits, Constitutionalisering
van het vermogensrecht; Cherednychenko, 8.1 EJCL 2004; Lindenbergh, in: Bark-
huysen/Lindenbergh, Constitutionalisation of Private Law, p. 97; de Vos, in: Hooger-
vorst et al., Rechtseenheid en vermogensrecht, p. 287. In other legal systems, however,
many authors have also signalled the growing impact of fundamental rights on private
law in general and contract law in particular, occasionally also using the term
‘constitutionalisation’. For Germany, see, for example, Starck, in: Friedmann/Barak-
Erez, Human Rights in Private Law, p. 97; Heldrich/Rehm, in: Friedmann/Barak-Erez,
p. 113; Brüggemeier, in: Barkhuysen/Lindenbergh, Constitutionalisation of Private
Law, p. 59. For the UK, see, for example, Beale/Pittam, in: Friedmann/Barak-Erez,
Human Rights in Private Law, p. 131; MacQueen, S.A.L.J. 2004, p. 359; Banakas, in:
Barkhuysen/Lindenbergh, Constitutionalisation of Private Law, p. 83. 

6 See, for example, Smits, Constitutionalisering van het vermogensrecht, p. 9; Smits, in:
Barkhuysen/Lindenbergh, Constitutionalisation of Private Law, p. 9; Brüggemeier, in:
Barkhuysen/Lindenbergh, Constitutionalisation of Private Law, p. 59. 

Such an answer was based on the sharp analytical and historical distinction
between public and private law. In most European legal systems, fundamental
rights as an aspect of public law were for a long time considered to be defences for
individuals against the vigilant eye of the State, and, in this function, they did not
have any prominent impact on the relationships between private parties in the
different phases of the contract’s life. It is noteworthy that even in Germany,
where already in 1958 the Federal Constitutional Court had ruled that the
German Constitution contained an objective system of values which must apply
throughout the whole legal order, including in private law,4 contract law had for
several decades not been substantially affected by fundamental rights. Yet, re-
cently, in some legal systems, in German law in particular, there has been a
noticeable change in the extent to which fundamental rights have begun to have
an impact on the relationships between private parties under contract law, i.e. a
horizontal effect in contract law. The latter have started losing their immunity from
the effect of fundamental rights, which has led many authors to speak about the
constitutionalisation of contract law.5

It is submitted that the term ‘constitutionalisation of contract law’ can be
used in two different meanings. In a broader sense, this notion can be used to
describe the growing influence of fundamental rights on contract law.6 In a more
narrow sense, the use of the term ‘constitutionalisation of contract law’ can be
limited to a situation where fundamental rights embodied in the national constitu-
tions are regarded as an overarching system of values which permeate through the
whole legal order,  including  contract  law, and shape the relationships between
private parties in different stages of the contract’s life. In this meaning, which is
clearly inspired by the German vision on the nature of constitutional rights and
their relevance to private law, the term in question implies something more than
the mere horizontal effect of fundamental rights in contract law in those cases
where, for example, the private law courts occasionally resort to those rights as a
source of inspiration when filling in open-ended private law concepts such as good
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7 Compare, for example, Nieuwenhuis, RM Themis 2000, p. 203 ff.; Grosheide, Contrac-
teren 2001, p. 48; Cherednychenko, 8.1 EJCL 2004, p. 4 ff. 

8 Pla and Puncernau v. Andorra (2004), Reports 2004-VIII.

faith and good morals.7 For the purposes of the present study, the term ‘consti-
tutionalisation of contract law’ will be used in a broader sense which encompasses
different ways in which fundamental rights may influence the relationships
between private parties under contract law and also covers the narrow meaning
of this term. 

At present, the tendency towards the constitutionalisation of contract law
has primarily manifested itself in the national contract law of some EU Member
States where, as will be shown in this book, the domestic constitutional and/or
ordinary courts have to a greater or lesser degree demonstrated their readiness to
extend the effect of fundamental rights in the realm of contracts, in particular,
through general private law norms such as good faith or good morals. However,
the constitutionalisation of contract law in European legal systems may have not
only national but also supranational origins. Recently, the willingness to subject
the interpretation of private agreements concluded under the national contract
law of the States Parties to the European Convention on Human Rights and
Fundamental Freedoms of 1950 (ECHR) in order to control their compatibility
with the Convention has been clearly demonstrated by the European Court of
Human Rights (ECtHR) in the Pla case8 which will be considered in detail in the
present study. Furthermore, a huge potential for fundamental rights to play a more
prominent role in both European and national contract law is contained in EU
law. It should be taken into account that, according to Article 6 (1), (2) of the
EU Treaty currently in force, the Union shall respect fundamental rights as
guaranteed by the ECHR and as they result from the constitutional traditions
common to the Member States, as general principles of Community law. In view
of this obligation, the developments in the national legal systems of the EU
Member States and in the case law of the ECtHR may have a profound impact on
the EU approach to the relationship between fundamental rights and contract
law. Furthermore, the inclusion of the extensive catalogue of fundamental rights
in the Nice Charter of Fundamental Rights of the European Union 2000, which
has been included in the Constitution for Europe, illustrates the growing impor-
tance of fundamental rights in the EU and opens up the possibility for EU law,
including European contract law, to be influenced by them. It appears that
whatever the destiny of the Constitution for Europe will be, there is no longer any
way back as far as the recognition of the binding character of the Nice Charter is
concerned. Therefore, Part II of the Constitution for Europe, devoted to EU
fundamental rights, has not lost its significance today.

The decision of the German Constitutional Court in Bürgschaft clearly shows
that the idea behind resorting to fundamental rights in contract law is the protec-
tion of weaker parties, such as family sureties, against stronger parties, such as
banks. This conclusion is also supported by many other decisions of the Constitu-
tional Court which will be discussed in this book. The connection between the
growing role of fundamental rights in contract law and the protection of the
weaker party is not only a characteristic feature of the case law of the German
Constitutional Court. In the legal literature, too, the theme of the consti-
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9 Compare, for example, Canaris, JZ 1987, p. 993 (on the need for change in the
private law courts approach concerning the liability of minors); Goecke, NJW 1999,
p. 2305 (on the decision of the Constitutional Court with regard to the unlimited
liability of minors); Habersack/Zimmermann, EdinLR 1999, p. 272, in particular, at
p. 202 (on the need for change in surety law and the decision by the Federal Consti-
tutional Court in Bürgschaft); Weick, in: Wilson/Rogowski, Challenges to European
Legal Scholarship, p. 19 (approval of the Constitutional Court’s decision in Bürgschaft
as the decision lies exactly in the area of the law where attention to fundamental
rights is very important).

10 For the Netherlands, see, for example, Hondius, WPNR 1994, p. 535; Hondius, in:
Hartlief/Stolker, Contractvrijheid, p. 393; Hesselink, in: Hesselink et al., Privaatrecht
tussen autonomie en solidariteit, p. 127, fn. 37; Mak, in: Hesselink et al., Privaatrecht
tussen autonomie en solidariteit, p. 182. 

11 Study Group on Social Justice in European Private Law , ELJ 2004, p. 667 f.; Lurger,
Grundfragen des Vertragsrecht in der Europäischen Union, p. 242, who advocates a
‘Grundrecht auf einigermaßen faire Vertragsbeziehungen’. 

12 Colombi Ciacchi, ERPL 2005, p. 306 ff. 

tutionalisation of contract law goes hand in hand with the plea to open up
possibilities for the protection of the weaker party in contract law, and the
stimulus for bringing fundamental rights to bear upon relations between private
parties has often been said to be the inability of private law to achieve this result
itself. In more recent German literature, invoking fundamental rights is mostly
seen as an opportunity to change the established approach in the case law of the
private law courts based upon the rigid application of the Civil Code for the
benefit of the weaker contractual party.9 Broad possibilities thereto result from the
existence of a powerful constitutional court in the German legal system. In other
legal systems, however, where there is no constitutional court, the proponents of
the constitutionalisation of contract law also tend to regard fundamental rights as
an effective instrument for promoting the protection of the weaker party in
contract law.10 Furthermore, the link between the constitutionalisation of contract
law and the protection of the weaker party in contract law is also present in the
works of those scholars who are active in the field of European contract law.11 It
is notable that in one such work a plea has even been made for the non-legislative
harmonisation of contract law in Europe through the horizontal effect of EU
fundamental rights.12 The idea behind such harmonisation, which has in particu-
lar been advocated with a view to achieving the harmonisation of the surety’s and
the lender’s protection in Europe, is that the ECtHR and the European Court of
Justice (ECJ) need to strike a balance between competing fundamental rights, in
order to assess the appropriate level of the protection of the weaker party. 

1.1.2.2 Towards a more society-oriented contract law

Does the growing effect of fundamental rights with a view to protecting the
weaker party in contract law imply that contract law itself has not been concerned
with the interests of the weaker party? Indeed, being pervaded by the maxim
caveat emptor, the traditional law of contract was adversary, seeing the contract as
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13 Compare, for example, Wilhelmsson, Social Contract Law and European Integration,
p. 28.

14 See Zweigert/Kötz, Introduction to Comparative Law, p. 329 f. 
15 Many authors have highlighted this development. For the Netherlands, see, for

example, Valkhoff, Een eeuw rechtsontwikkeling, p. 192; Grosheide, in: Molengrafica
Series 1996, p. 45; Grosheide, in: Molengrafica Series 2003, p. 77; Nieuwenhuis, in:
Hartlief/Stolker, Contractvrijheid, p. 27; Hondius, in: Hartlief/Stolker, Contract-
vrijheid, p. 387; Huls, in: Hartlief/Stolker, Contractvrijheid, p. 395; Lindenbergh, in:
Hartlief/Stolker, Contractvrijheid, p. 405; Vranken, in Barendrecht et al., Beginselen
van contractenrecht, p. 153; Hartlief, Contracteren 2003, p. 5. For Germany see, for
example, Zöllner, JS 1988, p. 329; Zweigert/Kötz, Einführung in die Rechtsverglei-
chung, p. 7 f.; Canaris, AcP 2000, p. 276; Auer, Materialisierung, Flexibilisierung,
Richterfreiheit, p. 28 ff. For the UK, see Atiah, The Rise and Fall of Freedom of Con-

a combination of the wills of two equal parties protecting their own interests.13 It
imposed no obligation on the parties to look after each other’s interests and
proceeded on the footing that each contracting party must look to protect his or
her interests him or herself. Under traditional contract law, a person was consid-
ered to be the best judge of his or her interests and that person who entered into
a contract was regarded to have done so at his or her own risk. Therefore a
contracting party who acted in the exercise of his or her own free will had to
accept all the consequences, no matter that they entailed hardship because they
differed sharply from the parties’ expectations at the time when the contract was
entered into. 

Notwithstanding the fact that the initial foundation of the relationship
between the parties is that each is pursuing his or her own interests, the idea of
the protection of the weaker party was not wholly alien to traditional contract
law. In fact, the latter has always been concerned with the imbalance of power
which may arise, for example, between minors or poor and uneducated people in
general, on the one hand, and other market actors, on the other, and has tried to
redress this imbalance through the general clauses such as good faith, good morals
or public policy, defects of consent and even more specific rules to this effect. A
striking manifestation of the fact that the traditional contract law was not wholly
indifferent to the existence of the imbalance in power between the parties is that
the drafters of the German Civil Code believed that it was not enough to provide
that a contract was void only if it was illegal or immoral (section 138 (1)) and
added a second limb to this section. 14 According to it, a contract is void under
section 138 (2) of the Civil Code (as amended in 1976) if there is a ‘striking
disproportion’ between performance and counterperformance and if the contract
was brought about by the ‘exploitation of the difficulties, inexperience, lack of
judgment or serious indecisiveness’ of the other. 

Moreover, whereas the protection of the weaker party in traditional contract
law was limited to a few instances, as the Dutch and English surety cases men-
tioned above demonstrate, the modern contract law in Western European coun-
tries has clearly moved towards a more society-oriented conception of the contract
which places more emphasis, if not on co-operation between the parties, then at
least on conduct which takes account of the justified interests of the other party
to the contract.15 In particular, this tendency is connected with a new focus on the
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17 For a comparative study on the duties to inform in modern contract law, see, for
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social position of a private individual (usually denoted as a ‘consumer’), a business
professional, or a governmental body, including their relative individual qualities,
such as expertise, professional support, and bargaining power.16 Modern contract
law tends to recognize that where there is, as is frequently the case, a significant
degree of imbalance between the parties, a real freedom of contract on the part of
the weaker party is absent. In contrast to the traditional view, therefore, modern
contract law tends to take a harder look at the all-important predicate that the
agreement has been freely made. Certainly, parties should be held to their agree-
ments; contracts should be enforced; no one doubts the wisdom of pacta sunt ser-
vanda – but only where the parties have come to terms on a free and informed basis.
Among the main indicators of this development is the imposition on a party
which has an upper hand, so to speak, of various duties to inform not only in
consumer law, but, in particular in civil law countries, also in general contract
law, so that the weaker party is able to give not only free but also informed
consent.17

The tendency towards a more society-oriented contract law in the late 20th
century has even led some scholars in the United Kingdom and on the continent
to question whether the principle of freedom of contract still remains and should
remain the starting point in modern contract law. Some saw in the growing
concern for the weaker party in modern contract law a decline of freedom of
contract.18 Others, by contrast, argued that modern contact law is no longer only
based on the principle of freedom of contract, but also on the principle of the
protection of the weaker party or the ‘principle of regard and fairness’ (‘Prinzip der
Rücksichtnahme und Fairness’).19 In my opinion, however, it is not so much the
principle of freedom of contract as the starting point in contract law as such which
has been challenged in modern contract law, but rather the formal understanding
of freedom of contract prevailing in traditional contract law.20 The development
of a more society-oriented contract law accordingly did not entail a decline of
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buchs, § 15 IV 4; Leisner, Grundrechte und Privatrecht, p. 365; Gamillscheg, AcP

freedom of contract or the introduction of the second key principle of contract
law aimed at the protection of the weaker party, but resulted in the materialisation
of the freedom of contract. Whereas the formal conception of freedom of contract
presupposes only juridical freedom to enter into a contract and to decide upon its
content, substantive freedom of contract focuses on the existence of a real freedom
to make one’s decision on these matters.21 The promotion of the conduct which
takes into account the justified interests of the weaker party in modern contract
law, in particular through a more extensive control of the bargaining process
which has led to the conclusion of the contract, thus aims to secure a real freedom
of contract for both parties to the contract rather than the protection of the
weaker party for its own sake. It therefore appears that at issue in modern contract
law is not whether the protection of the weaker party in itself must be recognized
as a principle of contract law, but rather to which extent the weaker party must
be protected in order to be able to enjoy a real freedom of contract, or, in other
words, where the freedom of one party ends and the freedom of the other party
begins. Thus, ‘[t]he real question is not whether freedom of contract has to be the
starting point, but how formally it may be conceived, or how much materialisation
is needed, acceptable, and can be justified’.22 

For the sake of clarification, it should be noted that under the tendency
towards a more society-oriented contract law in the present context I understand
the developments which have taken place  within the system of contract law itself
without being prompted by fundamental rights. Although in view of the decision of
the German Constitutional Court in Bürgschaft it is indeed possible to argue that
the development of a more society-oriented contact is closely connected with the
tendency towards the constitutionalisation of contract law, as fundamental rights
have contributed to the materialisation of freedom of contract, in view of the
main purpose of the present study as outlined below it is important to distinguish
between the two tendencies.

1.2 Purpose and issue definition

Many authors have recognized the existence of the tendency towards the
constitutionalisation of contract law and that towards a more society-oriented
contract law. The striking feature of the existing literature, however, is that,
except in a few instances,23 in most cases the two tendencies are dealt with sepa-
rately. Furthermore, the proponents of the far-reaching effect of fundamental
rights in contract law with a view to protecting the weaker parties in contract law
tend to deal with the issue either solely from a constitutional law perspective
claiming the primacy of fundamental rights over private law,24 or from the per
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spective of the critical legal studies movement where many of its representatives
assert that modern contract law continues to be ideologically aligned with indivi-
dualism, meaning that collective principles are ‘assigned a strictly supplementary
role’25 and they seek to redefine contract law along the lines of autonomy and
solidarity.26 In my opinion, however, in view of the tendency towards the mate-
rialisation of freedom of contract which can be traced within modern contract
law, it is first necessary to assess the phenomenon of the constitutionalisation of
contract law against the background of the underlying rationale for the distinction
between public and private law and, in particular, the recent developments in
existing contract law. In light of the fact that this topic has not yet been the
subject of elaborate comparative research, the general aim of this book is to
explore how fundamental rights and modern contract law should relate to each
other and what role can be played by fundamental rights in modern contract law
in cases involving an imbalance in power between the contracting parties. In this
context, this book will try to do three things.

In the first place, Part II of the book contains a theoretical component and
aims to discuss the relationship between fundamental rights and private law in
general in Germany, the Netherlands and the United Kingdom, as well as in EU
law and the law of the ECHR, against the background of the underlying rationale
for the distinction between public and private law as it has developed on the
continent. The central objective here is to discuss the implications of the
constitutionalisation of private law for the relationship between fundamental
rights and private law and to determine how fundamental rights and private law
must relate to each other in the light of the public/private divide. In this context,
the following issues are addressed: What was the rationale behind the separation
of private law from public law? Are there good reasons today to maintain the
distinction between public and private law? In which way and to what extent
(may) fundamental rights embodied in national constitutions and international
human rights instruments have an impact upon the relationships between private
parties under private law in the legal systems in question and under the European
fundamental rights instruments? What are the differences and similarities in this
respect between the legal systems in question? How does the extent of the influ-
ence of fundamental rights on the relationships between private parties affect the
relationship between fundamental rights and private law? 

Secondly, Part III of the book contains a practical component, which consti-
tutes the core of the present study, and aims to discuss whether and, if so, how the
interests of the weaker party can be protected on the level of fundamental rights,
on the one hand, and contract law, on the other. For this purpose, the following
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two issues will be addressed. On the one hand, it will be considered what possibili-
ties for the protection of the weaker party currently exist in fundamental rights law,
and what the protection of the weaker party through fundamental rights entails
in practice. In particular, it will be discussed whether fundamental rights can
provide clarity as to the extent of the protection of the weaker party. On the other
hand, it will be considered what possibilities for the protection of the weaker party
are contained in existing contract law and to which extent the modern contract law
in the legal systems in question tends to protect the weaker party. This book thus
attempts to assess (the extent of) the need for the effect of fundamental rights in
contract law through analysing not only the possibilities for the protection of the
weaker party on the basis of fundamental rights, but also the reaction of contract
law to the imbalance in power between contracting parties in the present social
and economic conditions of everyday life and the ability of contract law to
provide adequate solutions to redress such an imbalance. 

Finally, the third aim of this book is to make recommendations as to the
model of the horizontal effect of fundamental rights in contract law which could
be taken into account by the private law courts when deciding on disputes be-
tween private parties under contract law, especially in those cases where an
imbalance in power between the contracting parties is involved, and constitu-
tional courts and supranational courts entrusted with the power of reviewing the
decisions of the private law courts as to their compatibility with fundamental
rights. It will be concluded that the major issue at present is no longer whether
fundamental rights may have an impact on the relationships between private
parties under contract law, but to what extent this will occur. In its turn, it will be
demonstrated that the extent of the horizontal effect of fundamental rights in
contract law will ultimately determine the kind of relationship between funda-
mental rights and contract law. Therefore, a coherent strategy for giving horizon-
tal effect to fundamental rights in contract law, in particular in those cases where
the parties are not equal, is to be viewed as a logical necessity. In the light of that,
in Part IV, the insights and conclusions drawn in the theoretical and practical
parts will be combined in order to develop recommendations regarding the extent
to which fundamental rights are to affect the relationships between private parties
under contract law or, in other words, regarding the desirable extent of the
constitutionalisation of contract law. Of crucial importance in this respect will be
the answer to the question of which body of law, in particular which legal con-
cepts are most suitable in practice in order to ensure substantive freedom of
contract for the weaker party. Based on the recommendations as to the model of
the horizontal effect of fundamental rights in contract law, it will also be consid-
ered whether the harmonisation of contract law in Europe with a view to ensuring
the uniform protection of the weaker parties can be achieved through the horizon-
tal effect of EU fundamental rights. 

1.3 Delimitation of the research 

This research thus deals with the relationship between fundamental rights and
contract law and focuses on an assessment of the phenomenon of the
constitutionalisation of contract law from the point of view of the benefits of the
horizontal effect of fundamental rights for the protection of the weaker party in
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contract law. The issue of the protection of the weaker party, however, is very
broad in itself, since a contractual imbalance has become a common characteristic
of many relationships between private parties under contract law, in particular due
to the inequality in bargaining power and/or discrepancies in knowledge between
the parties. As a consequence, a wide range of market actors can be considered to
be the weaker party in a particular case or type of cases. Thus, for example, at
present, the parties which can be considered to be weaker in relation to the other
party include tenants, commercial agents, sureties, non-professional investors or
users of IT products, to name but a few, which has implications for contracts
dealing with a lease, agency, suretyship, investment or IT services, respectively.
There is accordingly a clear need for a delimitation of the present study as far as
the kind of imbalanced contractual relationships to be discussed is concerned. 

I have chosen to confine this book to the issue of the protection of the
weaker party in the context of risky financial transactions, in particular suretyship
contracts concluded between a financial institution and a family member of the
principal debtor and  investment services contracts  concluded between an invest-
ment services provider and a non-professional investor in the ‘execution-only’ rela-
tionship between the parties, on the one hand, and in the advisory relationship be-
tween the parties, on the other. This area of the law appears to be particularly
relevant for the purposes of this book for several reasons. First of all, suretyship
and investment services contracts have nowadays proved to be the most risky for
the weaker party in terms of incurred losses and they have generated a consider-
able amount of highly interesting case law in many legal systems. In particular, the
existence of a remarkable example provided by the German Bürgschaft case of how
risky financial transactions can be affected by fundamental rights has certainly
encouraged me to delimit the present study to such transactions. The primary
reason for the choice in favour of risky financial transactions, however, has been
that the focus on such transactions allows one to highlight the difficult issues
which arise in the context of imbalanced relationships between private parties,
and to assess the role which can be played by fundamental rights in a more
society-oriented contract law taking such issues into account. 

Firstly, the nature of risky financial transactions gives rise to the question to
which extent the weaker party must be protected against entering into a highly
risky transaction which potentially entails very burdensome financial conse-
quences. Should the conclusion of such transactions be prohibited per se on the
ground that it is contrary to good morals or public policy to allow a person to ruin
him or herself even if he or she wishes to do so, or should it be made practically
impossible on the ground that in those cases where the risks taken by this person
are extremely high he or she cannot be considered to have given free and in-
formed consent to such a transaction? Or should such transactions be allowed
subject to the condition that the stronger party, in casu a financial institution, has
brought the bargain home to the weaker party, in particular by explaining the
huge risks involved therein? 

Secondly, the choice for the indicated three kinds of relationships between
the parties – the relationship between a financial institution and a surety, an
execution-only relationship between an investment services provider and a non-
professional investor and an advisory relationship between an investment services
provider and a non-professional investor – allows one to explore the relevance of
the nature of the relationship between the parties for the issue of the protection
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of the weaker party. Whereas a family surety is not a recipient of the financial
institution’s services with whom it signs a suretyship contract, the provision of
investment services presupposes that a non-professional investor enters into a
special contractual relationship with a financial institution as its customer.
However, even in this case, the degree of the provider’s involvement in its cus-
tomer’s affairs may differ significantly depending on the kind of relationship
between them. As will be discussed in more detail in Chapters 7 and 8 of this
book, whereas such an involvement is rather limited in the execution-only
relationship which consists only of the execution and/or reception and transmis-
sion of client orders by an investment firm, it goes much further when the parties
enter into an advisory relationship with each other which presupposes that the
investment firm provides its client with recommendations concerning investments
relating to the merits of the transactions. On the progressive scale of the closeness
of the relationship between the parties, suretyship contracts concluded by family
sureties can accordingly be placed at the lowest position whereas investment
services contracts involving an advisory relationship clearly occupy the highest
position, with the investment services contracts involving the execution-only
relationship being somewhere in between. The focus of the present study on these
kinds of risky financial transactions therefore enables us to take into account the
impact of the nature of the relationship between the parties on the extent of the
protection of the weaker party when assessing the role to be played by fundamen-
tal rights in modern contract law. 

1.4 Methodology

As was mentioned above, it is striking that relatively little attention has been paid
from a comparative perspective to how fundamental rights and contract law
should relate to each other, in particular in light of the tendency towards a more
society-oriented contract law which can nowadays be traced in most Western
European countries. For this reason, this book seeks to fill this gap and in this way
to contribute to the development of conceptually and practically convincing
solutions to the complex legal and socio-economic problems caused by an im-
balance in power between the contracting parties in modern contract law. In
order to achieve this goal, a comparative approach is taken. In the first place, such
an approach allows us to gather knowledge about the relationship between
fundamental rights and private law in different legal systems, the way in which
these systems have responded to the growing imbalance of power in contract law
and the issues which arise in this context. Secondly, comparative research reveals
the relative advantages or disadvantages of a particular solution or approach to a
common problem and thus allows us to develop the model of the horizontal effect
of fundamental rights in contract law. For the purposes of this book, comparative
research will be conducted into German, Dutch and English law. The main reason
for this choice is the great importance of the approach adopted in each of these
legal systems for the subject-matter of this book. 

The reason why the analysis of German law is indispensable for the purposes
of the present study is twofold. On the one hand, Germany has rich experience
in the field of applying constitutional rights in private law in general, and contract
law in particular, due to the early interest in the doctrine concerning the relation-
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ship between fundamental rights and private law and, above all, a powerful
Constitutional Court prepared to take an activist stance on this issue. It would not
even be an exaggeration to say that it is in German law that the constitu-
tionalisation of contract law has currently reached its most advanced stage in
Europe. On the other hand, however, apart from a strong constitutional tradition,
the German legal order is also characterized by a strong and deep-rooted tradition
of private law which finds its expression in the German Civil Code of 1900. The
German experience is therefore primarily interesting from the point of view of
how the presence of the two strong traditions in German law has affected the
relationship between fundamental rights and private law in this legal system, what
are the possibilities for and the peculiarities of the protection of the weaker party
against risky financial transactions through fundamental rights and what has been
the role of German contract law itself in protecting the weaker party against the
background of its pressing constitutionalisation.

By contrast, the Netherlands does not have a strong constitutional law
tradition supported by the constitutional court and has recently recodified its
private law in order to accommodate in the new Civil Code (Burgerlijk Wetboek
(BW)) the results of the movement towards a more society-oriented contract law
previously advanced by the private law courts on the basis of the general clauses
of the old civil code. Dutch law is therefore primarily interesting from the point
of view of the relationship between fundamental rights and contract law in a legal
system where a constitutional court is absent and that of the ability of contract
law itself to protect the weaker party. The research into Dutch law will in particu-
lar allow one to see whether the absence of a constitutional court entails funda-
mental rights enshrined in the Dutch Constitution and the ECHR having no
effect in the relationships between private parties under contract law and a failure
to take the interests of the weaker party into account in contract law. 

Finally, an interesting perspective on the issue in question is provided by
English law. Whereas both German and Dutch law have a written constitution,
start from the distinction between public and private law and recognize the
principle of good faith which can be applied to redress the imbalance in power
between contracting parties, English law does not have a written constitution, let
alone a constitutional court, does not draw a distinction between public and
private law and does not recognize the principle of good faith. Against this
background, it is all the more interesting to see how the English courts and legal
doctrine have reacted to the incorporation of the ECHR in the domestic law of
the United Kingdom by the Human Rights Act in 1998. Are the English courts
prepared to grant horizontal effect to Convention rights, in particular in order to
protect the weaker party, and, if so, to which extent? What is the prevailing
attitude of the English scholars on this issue? And what about the English com-
mon law of contract itself? Does the absence of good faith imply that a weaker
party cannot expect the stronger party to take his or her interests into account
when concluding a risky financial transaction? The answers to these questions will
provide particularly interesting insights into the issue of to what extent the
relationships between private parties should be affected by fundamental rights and
how fundamental rights and contract law should relate to each other. 

In addition to looking at the national legal practice in the Netherlands,
Germany and England & Wales, the law of the ECHR and EU law will also be
considered. In particular, attention will be given to the approach of the ECtHR
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to the issue of the horizontal effect of Convention rights in private law and the
approach of the ECJ with regard to the horizontal effect of EC freedoms, on the
one hand, and EU fundamental rights, on the other, with a view to determining
how these approaches may influence the relationship between fundamental rights
and private law in the national legal systems. It will be seen that the European
constitutionalisation of private law, i.e. the influence of European fundamental
rights and freedoms (fundamental rights contained in the ECHR, EU fundamental
rights and EC freedoms) on national private law, may have a profound impact on
the way fundamental rights and private law relate to each other in the national
legal systems.

1.5 Structure

In the light of the foregoing, the structure of this book is as follows. Part II ex-
plores the relationship between fundamental rights and private law against the
background of the public/private divide as it has developed in the continental
legal systems. The investigation starts in Chapter 2 with an examination of the
rationale for the distinction between public and private law, which, it is argued,
has not lost its significance today. Building on that investigation, Chapter 3
provides a positive description and analysis of the way in which fundamental
rights tend to affect private law and the distinction between public and private
law in German, Dutch and English law. In Chapter 4 we turn our attention to the
supranational dimension of the constitutionalisation of private law and discuss the
potential impact of fundamental rights and freedoms guaranteed under the ECHR
and the EU law on the relationship between fundamental rights and private law
in the national legal systems.

Part III is devoted to the key issue of the present study – whether and, if so,
how and to which extent the weaker party can be protected against very risky
financial transactions on the level of fundamental rights, on the one hand, and
contract law, on the other. Building on the observations about the way fundamen-
tal rights and private law tend to relate to each other as presented in Part II,
Chapter 5 examines the possibilities for the protection of the weaker party against
risky financial transactions in fundamental rights law and the peculiarities of such
protection in light of the decision of the German Constitutional Court in the
Bürgschaft case. In the subsequent three chapters we turn our attention to contract
law, and consider whether and, if so, how German, Dutch and English law have
protected the weaker party against very risky financial transactions. Chapter 6
examines this issue in the context of highly risky suretyship contracts potentially
entailing burdensome consequences for family members of the principal debtor.
In Chapter 7, the focus is on the approaches of the legal systems in question to the
protection of non-professional investors against very risky investment transactions
in the execution-only relationship between the investment services provider and
the investor. Chapter 8 considers this issue in relation to those cases where the
parties enter into an advisory relationship with each other.

Finally, Part IV, Chapter 9, provides a synthesis of the main insights and
conclusions drawn from the research conducted in Part II and Part III and based
thereon develops recommendations as to the desirable extent of the constitu-
tionalisation of contract law, in particular in those cases where there is an im-
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balanced relationship between the contracting parties. Special attention is given
to the issue of the harmonisation of the protection of weaker parties in Europe
through the horizontal effect of EU fundamental rights. In addition, Chapter 9
contains ideas concerning the issues for further research. 
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1 Dig. I.1.1§ 2, Ulpian: Public law is the law that concerns the position of the Roman
state; private law is the law that concerns the interest of the individual citizens. 

2 Maine, Dissertations on Early Law and Custom, p. 391.
3 Maine, Dissertations on Early Law and Custom, p. 391; Buckland, A Text-Book of

Roman Law, p. 56 ff.;. Jolowicz, Roman Foundations of Modern Law, chapter VIII. 

Chapter 2
The public/private divide and its role today

2.1 Introduction

2.1.1 General

Traditionally, fundamental rights were considered to be defences for individuals
against the vigilant eye of the State. This function of fundamental rights is closely
connected with the distinction between public and private law as it has developed
over the last two centuries. As an aspect of public law, fundamental rights did not
have any prominent impact on the relationships between private parties under
private law. The growing impact of fundamental rights on such relationships in
recent years, however, has put the distinction between public and private law
under pressure and has raised the question concerning the relationship between
fundamental rights and private law. In the light of this, the main purpose of Part
II of this study is to analyse the implications of the constitutionalisation of private
law for the relationship between fundamental rights and private law against the
background of the public/private divide and to determine how fundamental rights
and private law must relate to each other in view of the public/private divide. This
investigation opens in the present Chapter with an examination of the rationale
for the distinction between public and private law and its role today.

2.1.2 The roots of the distinction between public and private law

Publicum ius est, quod ad statum rei Romanae spectat; privatum, quod ad singulorum
utilitatem pertinet.1 This definition given by the Roman scholar Ulpian has become
the basis for one of the oldest divisions common in European legal cultures – the
division of law into private and public. The Roman model conceived of law as
being a series of relationships – or,  to use Maine’s metaphor,  chains2 – existing
between person and person, the person and a thing and the person and the State.3

The first relationship gave rise to actions in personam and the second to actions
in rem; these two sub-categories were then amalgamated under the general head-
ing ‘Private Law’ and distinguished from the third relationship, that of ‘Public
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Law’.4 However, having set the basic pattern, the Roman lawyers themselves
concentrated in their writings only on private law,5 leaving the form of the rela-
tionship between the individual and the State to be filled in by later legal philoso-
phers.

During the centuries of feudalism, public and private law became merged, and
it was only with the rise of the sovereign state in the sixteenth and seventeenth
centuries that they again became separate.6 The public/private dichotomy arose
out of what Horwitz called a ‘double movement’7 in modern political and legal
thought. On the one hand, there was the idea of a ‘distinctly public realm’ that
began to take shape with the emergence of the nation state and the theories of
sovereignty.8 On the other hand, the claims of the State in the person of its
monarchs and, later, its parliaments, to broad powers to enforce their will upon
society gave rise to the notion of ‘distinctively private spheres’ which would be
secure from the ever-lengthening arm of State power.9

Although there were earlier anticipations of the separation of legal doctrine
into the domains of public and private law, the present ‘fundamental conceptual
and architectural division in the way we understand the law’10 is primarily a heri-
tage of the 19th century when the market emerged as a central legitimating
institution.11 It should also be noted from the outset that the analytical and
historical distinction between public and private law has developed only in the
continental legal systems. At the same time, as will be demonstrated in this Chap-
ter, although common law legal systems formally do not draw this distinction, still
in many respects, consciously or unconsciously, they acknowledge that what must
be prohibited for the State should not necessarily be prohibited for private parties
the relationships between which are governed by different principles and rules
than the relationships in which at least one of the parties is a public authority.

2.1.3 The primacy of private law

It is notable that in the continental legal systems private law had for a long time
enjoyed primacy over public law. The pre-eminence of private law over public law
manifested itself in the fact that private law was considered to be general law while
public law was regarded as an exception thereto.12 This contrast between the two
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13 Compare Grosheide, Karakteristiek van het privaatrecht, p. 15. 
14 Grimm, in: Coing, Handbuch der Quellen und Literatur der neuren europäischen

Privatrechtsgeschichte, p. 21; Grimm, in: Birsch, Grund- und Freiheitsrechte im
Wandel von Gesellschaft und Geschichte, p. 361. See also Hesse, Verfassungsrecht
und Privatrecht, p. 11.

15 Compare von Savingy, System des heutigen römischen Rechts I, p. 331 f. 
16 Grimm, in: Birsch, Grund- und Freiheitsrechte im Wandel von Gesellschaft und

Geschichte, p. 370 ff. See also Leisner, Grundrechte und Privatrecht, p. 28 f. 
17 See Hesse, Verfassungsrecht und Privatrecht, p. 11 ff.
18 Nieuwenhuis, RM Themis 2000, p. 203.
19 On the recent developments in the relationship between public and private law, see,

in particular, de Haan, Recente ontwikkelingen in de verhouding publiek-/privaat-
recht. 

domains concerning their relative importance in the legal order showed that
private law was regarded as cementing civil society and formed the basis for the
regulation of the relationships between private parties.13 It also demonstrated that
the basic relationships in society were determined by private parties themselves
and not by the State.

The leading role of private law had in particular manifested itself in the
substantive supremacy of private law over constitutional law.14 As a system for the
spheres of freedom and limits to freedom,15 private law had, in part, assumed the
role of fundamental rights which, as has been explained, were able to play such a
role only to a limited extent. 16 In this context, it is not surprising that whereas
now men speak about the influence of constitutional law on private law, at that
time men spoke about the influence of private law on constitutional law.17

2.1.4 Modern challenges to the distinction

The second half of the twentieth century, however, witnessed a blurring of the
distinction between the conceptual categories of public and private law. It has not
only become clear that private law no longer enjoys primacy over public law, but
that the separation of private law from public law is no longer as sacred as it used
to be before. It is by no means the last role in this change in the relationship
between public and private law that belongs to the process of the constitu-
tionalisation of private law to be discussed in the next chapter, which entails the
growing significance of constitutional law for private law. In this context, for
example, Nieuwenhuis even speaks about the ‘constitution of private law’. 18 In
addition, many other developments have also contributed to the change in the
relationship between public and private law. In particular, as a result of the
development of administrative law and of the functional fields of law such as
labour law, consumer law, medical law, to name but a few, public and private law
are no longer considered to be strictly separated from each other, but rather
complementary to one another.19

These developments have made the dogmatic distinction between private
and public law a matter of intense criticism. Many authors even concluded that
this distinction is no longer adequate and therefore it should be totally aban-
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20 For Germany, see, for example, Bullinger, Öffentliches Recht und Privatrecht. For the
Netherlands, see, for example, Donner, Nederlands bestuursrecht, p. 51. 

21 This view has been advanced by the Sociological, Realist and Critical Studies move-
ments in the US. See, for example, Freeman, Lloyd’s Introduction to Jurisprudence,
p. 669 and Kennedy, A Critique of Adjudication, both with further references. See
also Hesselink, 6.4 EJCL 2002, p. 3 f.; Collins, Regulating Contracts, p. 56 ff.

22 For the proponents of this theory in Dutch literature see, for example, Loeff, Publiek-
recht tegenover privaatrecht. This theory also developed in Germany in the 19th
century. Compare, for example, Gysin, ZöR 1930, p. 487. 

doned.20 Apart from the above-mentioned arguments of a more practical nature
in support of this conclusion, more fundamental objections have also been made:
the plea for the abandonment of the private/public divide was advanced on the
ground that all law, including private law, is in reality public law as there is no
area of law which is free from State intervention.21

2.1.5 The aim, methodology and plan of the Chapter

Against this background, the question arises whether there are indeed good
reasons for the distinction between public and private law nowadays. Accordingly,
the main aim of this Chapter is to find out whether, in the light of the recent
developments, it still makes sense to uphold the division. In view of that, atten-
tion will in the first place be given to the characteristics of private law which
make it distinct from public law and their relevance today (2.2). For this purpose,
based on German and Dutch literature, I will sketch the main criteria for the
distinction between the two domains of law as they have developed in the conti-
nental legal systems. Without pretending that this overview is comprehensive, a
task which goes beyond the scope of this book, I will discuss the distinctive
features of private law, as opposed to public law, which manifest themselves in
relation to subjects involved in a legal relationship under private law, the nature
of the interest protected by private law, the character of private law rules, the
initiative of enforcement in private law and the justice inherent in private law.
Special attention in this context will be given to justice which is at stake in
private law considering that this issue has recently proved to be particularly
controversial. Building upon this analysis, I will then focus on the meaning of the
distinction between public and private law today (2.3).

2.2 Characteristics of private law

2.2.1 Private parties as subjects involved in a legal relationship

One of the most widely used criteria for the division of law into public and private
law originating from Roman law is the division according to subjects which are
involved in a legal relationship, i.e. the so-called subjects theory (Subjekts-
theorie).22 Traditionally, this theory presupposed that a legal relationship is of a
private law character if individuals are parties to it and it is of a public law charac-
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23 For the proponents of the modified subject theory in German literature see Mayer,
Deutsches Verwaltungsrecht, p. 15; Fleiner, Institutionen des deutschen Verwal-
tungsrechtes, p. 48; Wolff, AöR 1950, p. 205 ff.; Menger, in: Menger, Fortschritte des
Verwaltungsrechts, p. 149 ff.; Bachof, in: Bachof et al ., Verwaltungsrecht zwischen
Freiheit, Teilhabe und Bindung, p. 1 ff.; Schmidt, Die Unterscheidung von privatem
und öffentlichem Recht. For the proponents of this theory in Dutch literature see van
Praag, Op de grenzen van publiek- en privaatrecht.

24 Larenz/Wolf, Allgemeiner Teil des Bürgerlichen Rechts, p. 7, § 1, para. 27; Ro-
meijn/Romeijn, Administratiefrecht. See also Tak/Kusters, Rechtsvorming in Neder-
land, p. 68; Grosheide, Karakteristiek van het privaatrecht, p. 11; Verheugt, Inleiding
in het Nederlandse recht, p. 15. 

25 Gysin, ZöR 1930, p. 487, fn. 1.
26 See, for example, Gysin, ZöR 1930, p. 488 f.; Schwabe, Die sogenannte Drittwirkung

der Grundrechte, p. 32 f. 

ter if one of the parties to it is a State. In this view, private law would apply to
legal relationships between individuals such as a contract of sale or an employ-
ment contract and public law would regulate relations between individuals and
the State or between public authorities themselves.

As an obvious criticism of this theory, it has been put forward that the State
in its capacity as a legal person can also be a party to a purely private law relation-
ship. In this line of reasoning it would not therefore make sense to claim that if
one individual buys a set of pens from another individual, their relationship
should be governed by private law, but if the State body buys the same set of pens
from this very individual, the relationship between the two should be automati-
cally qualified as a relationship under public law. As in both cases it is the con-
tract of sale which is at stake, it is private law which will apply despite the fact
that, formally, one of the parties is the State.

In response to this criticism, the subject theory has undergone considerable
modification. Under the modified subject theory, the so-called Sonderrechtstheorie,
the difference between public and private law lies in the fact that while the former
governs relationships in which the State acts on the basis of its exclusive compe-
tence in its capacity as a State, the latter has to do with the relationships between
individuals, including those relationships where the State acts as a private
person.23 The availability of a special competence on the basis of which a pubic
authority is empowered to act is thus a characteristic of public law. By contrast,
private law is about rights and duties to which everybody can be entitled. Private
law is therefore the law for everybody whereas in public law there is always a
public authority with exclusive competences which are not available for a private
person.24

However, this adjustment notwithstanding, the subject theory has not ceased
to be a matter of fierce criticism. Some authors have argued that the ground-
lessness of the subject theory already follows from the very fact that one and the
same subject – the State – can be the subject of both public and private law.25

Moreover, a more fundamental problem with the theory is that it shows the
alleged difference only in the legal relationships between subjects and it is not
capable of proving the difference in the nature of legal norms which are supposed
to govern these legal relationships.26
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27 For the proponents of this theory in German literature, see von Savigny, System des
heutigen Römischen Rechts, p. 22 ff.; Apelt, Der verwaltungsrechtliche Vertrag,
p. 129 ff.; Cosack/Mitteis, Lehrbuch des bürgerlichen Rechts, p. 1 ff.; Naumann, Die
gesetzliche Abgrenzung der Kompetenz der Zivil- und Verwaltungsgerichtsbarkeit,
p. 23 ff.; Nawiasky, Allgemeine Staatslehre, p. 168 ff.; Rill, ÖZöR 1961, p. 466 ff. For
the proponents of the theory in Dutch literature, see Meijers, De algemene begrippen
van het burgerlijk recht, p. 22; Apeldoorn/Leyten, Inleiding tot de studie van het
Nederlands recht, p. 142; van der Hoeven, in Honderd jaar rechtsleven, p. 201. See
also Poortinga, De scheiding tussen publiek- en privaatrecht bij Johan Rudolph
Thorbecke, p. 112; Smits, in: Barkhuysen/Lindenbergh, Constitutionalisation of
Private Law, p. 19. 

28 Gysin, ZöR 1930, p. 484 f.

In the light of this, it can be argued that the criterion of the subjects involved
in a legal relationship only is not in itself sufficient to explain the reasons for the
distinction between pubic and private law. At the same time, it is not entirely
useless in practice, at least because there are still plenty of transactions in which
it is solely private individuals, and not the State, be it in its private or public
capacity, who enter into a legal relationship with each other and who cannot in
all respects be equated with a State. Moreover, from the point of view of securing
the rule of law, it is of importance to distinguish between the autonomous acts of
private parties which are allowed in so far as they are not prohibited, and the acts
of public authorities, the legitimacy of which depends on the availability of a
special competence without which the authority is not allowed to act at all.
Accordingly, the fact that its subjects are primarily individuals can certainly be
considered to be an important characteristic of private law which has not lost its
relevance today.

2.2.2 Protection of private interests

The second important criterion which has been widely used to separate private
law from public law and which also has its roots in Roman law is the difference in
the interests protected by each of them, i.e. the so-called interests theory
(Interessentheorie).27 While public law norms directly or indirectly protect the
general interests of the community as such (‘public interests’), the norms of
private law aim to protect the individual interests of its subjects (‘private inter-
ests’). The main point of departure for private law is that in pursuance of their
individual interests, its legal subjects in principle determine for themselves
whether and under which conditions they enter into legal relationships with each
other. The main pillars of this private autonomy which individuals possess in
private law relationships are private ownership, freedom of contract and testamen-
tary freedom.

The interests theory has also been widely criticized, however. The main
argument which has been advanced against this theory is that ‘the notion of
‘public interests’ presents much bigger difficulties than the notion of ‘public law’
itself ’,28 and it is therefore impossible to draw the line between general interests
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29 In German literature this criticism has been expressed, for example, by Thon, Rechts-
norm und subjectives recht, p. 110 ff.; von Baumgarten, Die Wissenschaft vom Recht
und ihre Methode, p. 1, 13; Merkl, Allgemeines Verwaltungsrecht, p. 80 ff.; Gysin,
ZöR 1930, p. 484 f.; Schmidt, Die Unterscheidung von privatem und öfentlichem
Recht, p. 253. In the Dutch literature the same criticim was expressed, for example,
by Donner, Nederlands bestuursrecht, p. 59; Algra, Aspecten van rechtvorming en
rechtshandhaving, p. 232; Tak/Kusters, Rechtsvorming in Nederland, p. 65; Verheugt,
Inleiding in het Nederlandse recht, p. 15. This criticism was also expressed among
pre-Revolutionary Russian scholars. See, for instance, Pokrovskiy, Osnovniye proble-
mi grazdanskogo prava, p. 37. 

30 Verheugt, Inleiding in het Nederlandse recht, p. 15. See also Maurer, Allgemeines
Verwaltungsrecht, § 3 Rn. 15.

31 Larenz/Wolf, Allgemeiner Teil des Bürgerlichen Rechts, p. 6, § 1, para. 24.
32 See, for example, Trute, in Hoffmann-Riem/Schmidt-Aßmann, Öffentliches Recht

und Privatrecht als wechselseitige Auffangordnungen, p. 173, with further references.
33 See also Cliteur, Inleiding in het recht, p. 114. 

of the community and individual interests of legal subjects.29 On the one hand, is
it of no importance for the community as such whether individuals may exercise
freedom of contract or testamentary freedom which belong to the institutions of
private law? As it is not the case, it is argued that private law concerns not only
individual interests but also the interests of the community as a whole. In this line
of reasoning, for example, although the provision which imposes an obligation on
the buyer to pay the price of the goods is addressed to the individual buyer, it is
undoubtedly for the general interest of the community that buyers always pay the
price of the goods because otherwise the economic exchange would end up in
chaos.30 On the other hand, public law norms which guarantee protection for the
lives of individuals do not serve individual interests to a lesser extent than norms
on private ownership. Furthermore, it can also be argued that by means of consti-
tutional rights public law also protects private interests, and thus it is wrong to
assume that it only aims to protect public interests.31

Accordingly, due to the fact that the borderline between the two kinds of
interest is not always clear and especially because every private interest can be
qualified as a public interest, many authors tend to reject the criterion of the
nature of the protected interest as being entirely misleading and therefore inap-
propriate for explaining the difference between public and private law. Whether
such a total rejection of the interests theory is desirable appears to be rather
doubtful, however, primarily because despite the fact that private law by its very
existence indeed serves the public interest, private interest by its very nature can
still be distinguished from the public interest, which, if chosen as a goal, tends to
exclude private interest.32 The lesson to be taken from the criticisms, however, is
that the distinction between public and private interests is more a question of
accent than of a sharp divide.33 As Larenz and Wolff put it:

‘(…) [I]m bereich des öffentlichen Rechts der auf einer Seite beteiligte Hoheitsträger nicht
eigene Individualinteressen, sondern vorrangig Interessen der Allgemeinheit wahrnimmt,
während im Privatrecht jeder Beteiligte grundsätzlich sein eigenes Individualinteresse
verfolgt. Mögen daneben auch Allgemeininteressen eine rolle spielen, so werden sie im
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34 Larenz/Wolf, Allgemeiner Teil des Bürgerlichen Rechts, p. 6, § 1, para. 24. See also
Grosheide, Karakteristiek van het privaatrecht, p. 11.

35 On this view see, for example, Verheugt, Inleiding in het Nederlandse recht, p. 16. 
36 The Subordinationstheorie is in the German literature also sometimes called

Subjektionstheorie and, less often, Mehrwerttheorie. For its proponents, see, for example,
Klöppel, Staat und Gesellschaft, (Gotha, 1887), p. 254 f.; Fleiner, Institutionen des
Deutschen Verwaltungsrechts, p. 47 ff., 50 ff.; Jellinek, Allgemeine Staatslehre, p. 384
ff.; Molitor, Über öffentliches Recht und Privatrecht, p. 31 ff., 48 ff.; Randbruch et al.,
Rechtsphilosophie, p. 221, § 16. For criticim of this theory, see, for example, Schmidt,
Die Unterscheidung von privatem und öfentlichem Recht, p. 253; Larenz/Wolf,
Allgemeiner Teil des Bürgerlichen Rechts, p. 5 f., § 1, paras. 21-22. 

Privatrecht doch nicht isoliert, sondern über gleichzeitige Wahrnehmung von Indi-
vidualinteressen durch die Privatpersonen zur Geltung gebracht oder sie zeigen die
Grenzen privatrechtlichen Handelns auf. In dieser Modifizierten Form enthält auch die
Interessentheorie einen berechtigten Kern, wenngleich die Bestimmung der Allgemeinen-
interessen und ihre Abgrenzung von den Individualinteressen nicht immer zuverlässig
möglich ist.’34

Thus, nowadays it would be more appropriate to say that public law primarily pro-
tects general interests of the community as such and private law aims primarily at
protecting the individual interests of legal subjects in their relationships with each
other. In other words, private law makes it possible for individuals to pursue their
own interests in the first place and in this way indirectly serves the general
interest of the community. Public law, by contrast, protects, in the first place, the
general interests of the community and indirectly may in many cases also serve
individual interests of private parties. It should be borne in mind, however, that
general interests of the community do not always correspond to the individual
interests of private parties and vice versa. In the light of this, the fact that private
law primarily aims to protect individual interests constitutes another key feature
which distinguishes it from public law.

2.2.3 The horizontal and dispositive character of rules

Another criterion, which is sometimes used to characterize the difference between
public and private law at present, is closely connected with the two main criteria
for the distinction which have been discussed above and can even be considered
to have been derived from it. According to this criterion, the difference between
public and private law lies in the different character of its rules.

In one view,35 which is closely connected with the criterion of the subjects
involved in a legal relationship and the theory of subordination (Subordinations-
theorie),36 private law is of a more horizontal character. This implies that indivi-
duals are equal in their legal relationships with each other and are thus equally
entitled to decide upon whether or not to enter into legal relationships with each
other and to determine the content of these relationships by means of a contract.
By contrast, public law – in so far as it does not govern the organization of State
power – is of a more vertical character which means that in the relationship
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37 See, for instance, Cliteur, Inleiding in het recht, p. 116.
38 For the Netherlands, see, for example, Grosheide, Karakteristiek van het privaatrecht,

p. 11. In Germany, this view finds its counterpart in Verfügungstheorie of Burckhardt.
See Burckhardt, Die Organisation der Rechtsgemeinschaft, p. 17 ff., in particular, 31
ff. For criticism of this theory, see, for example, Nawiasky, Allgemeine Staatslehre,
p. 163 ff.; Wolff, AöR 1950, p. 208. 

between the individual and the State the latter may unilaterally impose its will on
the former from above by determining the content of actions which should or
should not be taken by the individual. Thus, for example, the State can impose
a duty to pay taxes on private parties without asking for their consent. By virtue
of the principle of legality, however, public authorities are empowered to impose
their will on private parties only for certain well-defined purposes, this being in
sharp contrast to private law in which subjective rights can in principle be used
for any purpose which is not illegal.37

In another view,38 which also points to the difference in character and which
is closely connected with the criterion of the protected interests, private law is
mainly of a dispositive character. Due to the fact that in private law parties may
in principle pursue their own individual interests and for this purpose they possess
certain freedom to make their own rules for governing their relationships with
each other, private law consists primarily of rules which are applicable in case and
to the extent that the parties have not agreed upon certain legal aspects of their
relationship themselves. Many contract law provisions, such as, for example, those
on offer and acceptance, interpretation or change of circumstances, provide an
illustration of this kind of rule. Public law, by contrast, is primarily of a mandatory
character. Because it aims at protecting the general interests of the community,
i.e. the organization of the State and the fulfilment of State responsibilities such
as tax collection, maintaining order and security or the prosecution of criminal
acts, to name but a few, private autonomy makes way for rules which may not be
subject to deviation by the parties.

Both of these views supplement each other by pointing to the mutually
interconnected features of public and private law. While the horizontal character
of private law leads much more quickly to more freedom for equal subjects and
hence to a dispositive character of most of its rules, the vertical character of the
relationship between parties presupposes considerable limitations on individual
freedom which can only be achieved through the imposition of mandatory rules.

Several arguments can however be advanced to question the relevance of the
above-mentioned differences in character between public and private law. On the
one hand, as a result of the development of functional domains of law which,
formally belonging to private law, no longer contain purely private law elements
only, it can be argued that private law has been increasingly accepting the rules
of a mandatory character. Moreover, due to the existence of the imbalance in
power between contracting parties which has often been the reason behind the
creation of functional domains of law such as consumer law or labour law, it may
also be argued that private law no longer has a truly horizontal character. On the
other hand, one may put forward that the vertical character of public law is put
under pressure as a consequence of the growing interface between public authori-
ties and individuals. This development manifests itself in the fact that a public law
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39 For Germany, see, in particular, Achterberg, Die Rechtsordnung als Rechtsverhält-
nisordnung, p. 290 ff. For the Netherlands, see Hirsch Ballin, Het Grondrecht op
behoorlijke rechtsspraak, p. 58 ff.; Hirsch Ballin, VAR 1988, p. 22; Hirsch Ballin, RM
Themis 1989, p. 1 ff. See also Verhey, Horizontale werking van grondrechten, p. 71 f.,
with further references. This development has however been criticized. See, in
particular, de Haan, Recente ontwikkelingen in de verhouding publiek-/privaatrecht,
p. 22 f., with further references. 

40 In the German literature this has been advanced by Thon, in: Thon, Rechtsnorm und
subjectives recht. In the Netherlands, see, for example, Algra, Aspecten van rechtvor-
ming en rechtshandhaving, p. 230; Tak/Kusters, Rechtsvorming in Nederland, p. 68
ff.; Grosheide, Karakteristiek van het privaatrecht, p. 11 f. 

relationship between the State and individual is no longer unilaterally determined
by the State, but by the State and the individual together.39

All these arguments being true, they nevertheless do not appear to undermine
the relevance of the distinction between the horizontal and dispositive character
of the law, on the one hand, and the vertical and mandatory character of the law,
on the other, as the distinction between fundamentally different characteristics
of the law. What becomes clear is that these characteristics can be complementary
to each other in modern private law in the sense that both of them can coexist
therein at the same time without excluding each other’s distinct character. The
distinguishing feature of modern private law as far as the character of legal rules
is concerned, however, manifests itself in the fact that the rules of a horizontal and
dispositive character prevail therein.

2.2.4 Enforcement according to private initiative and by means of special
tools

The criterion according to which it is of importance on whose initiative the
enforcement of one’s rights takes place belongs to one of the most frequently used
criteria to illustrate the distinction between public and private law.40 Private law
presupposes that a party is in principle free to decide for itself whether or not to
enforce its rights which are available to it under private law. In this sense the
enforcement of private law lies in the hands of a private party itself which may
decide to enforce its rights in the case of their infringement, but is not obliged to
do so. If, for example, one contracting party has failed to perform a contract and
refused to remedy its non-performance, it is up to the other contracting party itself
whether or not to make use of the opportunity to enforce its right to performance
or the right to claim damages. The role of the State in private law is limited to
providing private parties with a possibility to enforce their rights. For this very
purpose, the State establishes special courts and lays down special rules of proce-
dure. Furthermore, a characteristic feature of enforcement in private law is that
parties may conclude an agreement which would provide that in the case of a
dispute between them it will be submitted to a non-state body such as, for in-
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41 Algra, Aspecten van rechtvorming en rechtshandhaving, p. 230.
42 Tak/Kusters, Rechtsvorming in Nederland, p. 69.
43 See, for example, Tak/Kusters, Rechtsvorming in Nederland, p. 69.
44 Tak/Kusters, Rechtsvorming in Nederland, p. 70. 
45 See Grosheide, Karakteristiek van het privaatrecht, p. 12.

stance, an arbitral tribunal.41 Accordingly, private law is law in which the initia-
tive for enforcement is primarily based on a free choice by an interested party.42

In contrast, public law, which aims at the protection of the general interests
of the community as a whole, must in most cases be enforced at the initiative of
and by the State by virtue of its duty. A good example of such an initiative by the
State can be found in criminal law where a specially designated State body is in
charge of prosecuting criminal offences. This State body is not under an obligation
to ask the alleged victim for permission to prosecute. Moreover, it is also empow-
ered to decide itself whether to refrain from prosecution due to a lack of evidence
or when prosecution would not be in the public interest.

The criterion of the initiative for enforcement, just as all other criteria
discussed above, has not escaped attacks by critics who expressed their doubts
about its adequacy. It has been submitted, for example, that although it is relevant
for the distinction between civil procedure and criminal procedure, in itself it is
not sufficient for the distinction between public and private law. 43 The reason
which has usually been put forward for the inadequacy of this criterion essentially
boils down to the same argument which has often also been at stake in criticisms
directed against the criteria for the distinction between public and private law
discussed above. The core of this argument is the problem of the existence of
many exceptions to the rule. On the one hand, with regard to certain provisions
of private law, it is the State and not a private party which is in charge of their
enforcement. Thus, certain provisions of family law with respect to deprivation
of parental rights, which formally belong to the domain of private law, provide an
example of such an exception. On the other hand, in the domain of public law,
too, there exist certain exceptions to the rule that the State may enforce public
rules independently from the initiative of the private party. Thus, certain criminal
law offences, such as libel, for example, may only be prosecuted if the insulted
party has lodged a complaint. Moreover, it has been observed that the criterion
of the initiative for enforcement is particularly misleading in administrative law
due to the fact that in disputes between private parties and administrative bodies
the former may take the initiative to enforce their rights themselves by contend-
ing the decision of the latter if they wish to do so.44

All this shows that the criterion of the initiative for enforcement is also not
very securely established nowadays. However, despite the growing complementari-
ty between public and private law as far as the enforcement of private law rules is
concerned, it seems to be rather questionable whether the existence of many
exceptions to the rule is sufficient to set that main rule aside. Moreover, the fact
that this criterion can be quite useful in practice is shown by the fact that it was
the only criterion which had been used for the separation of public law from
private law in the new Dutch Civil Code of 1992.45 In this case it was of particular
importance whether the enforcement takes place by the legal means which are
characteristic of private law such as a claim for performance, a claim for damages

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



32 Fundamental Rights, Contract Law and the Protection of the Weaker Party

46 Grosheide, Karakteristiek van het privaatrecht, p. 12.
47 Compare, for example, the following observations by Leff in connection with the

private law regulation of ‘unconscionable’ clauses in standard form contracts: ‘What
is the function of an unconscionability concept or clause? Briefly, it appears to be one
technique for controlling the quality of a transaction when free market control is
considered ineffective. It is one method for substituting government regulation for
regulation by the parties.’ Leff, Upitts L.R. 1970, p. 349. See also Leff, Yale L.J. 1970,
p. 1; Cranston, Consumers and the Law; Posner, Economic Analysis of Law.

48 During the 1970s the work of consumer lawyers, particularly that of Leff and Cran-
ston, presented a sustained attack on private law as an instrument of consumer
protection on  the ground that it was  inefficient  and  ineffective (Leff, Upitts L.R.
1970, p. 349. See also Leff, Yale L.J. 1970, p. 1). This criticism was countered by a
Chicago style of law and economics pioneered by Richard Posner, which contended
that in fact private law achieved a more efficient form and content of regulation than
public regulation (Posner, Economic Analysis of Law. This debate was continued by
Collins who argued that both these positions were exaggerated and that the optimal
regulation solution in terms of efficiency and efficacy will usually be discovered in a
combination of regulatory forms (Collins, Regulating Contracts, in particular p. 62).

or a claim for the termination of the legal relationship. 46 It is also worth noting
that the differences in enforcement mechanisms are the focus of the approach to
the distinction between public and private law in law and economics where the
two have been examined as two different regulatory instruments. Under this
approach, public and private law are mainly seen as different types of functions of
a rule relating to the technique of securing compliance with this rule.47 Whereas
a public law method of regulation presupposes that compliance with rules is
monitored by specialized agencies and mandatory codes of practice, a private law
technique of regulation delegates monitoring compliance with the rules to the
parties themselves who thereby have the discretionary power to enforce them
through an ordinary court proceedings.48 In the light of all this, it is submitted that
the emphasis on private initiative concerning enforcement and the special tools
available for this purpose within private law can undoubtedly be considered to be
another distinguishing feature of private law.

2.2.5 Corrective justice

2.2.5.1 Perplexities concerning the divide between corrective and distributive
justice

Among all the criteria discussed above the criterion relating to the kind of justice
involved in private law as opposed to public law – corrective or distributive – has
probably been the most controversial and it will therefore be discussed in more
detail.

Over the centuries, writers have given different definitions to the concepts
of corrective and distributive justice. ‘Aristotle and Thomas Aquinas understood
them in one way, Hobbes and Grotius in another, and Kant and Hegel in still
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49 Benson, IowaL.R. 1992, p. 515.
50 See, for example, Radbruch, Rechtsphilosophie, § 4: ‘Die ausgleichende Gerechtigkeit

ist die Gerechtigkeit im Verhältnis der Nebenordnung, die austeilende Gerechtigkeit
will im Verhältnis der Ueber- und Unterordnung gelten. Die ausgleichende
Gerechtigkeit ist die Gerechtigkeit des Privatrechts, die austeilende Gerechtigkeit
ist die Gerechtigkeit des öffentlichen Rechts.’ See also Brunner, Aansprakelijkheid
naar draagkracht, p. 5 and Canaris, Die Bedeutung der iustitia distributiva, p. 33 f.,
with a reference to the above-mentioned sentence by Radbruch. 

51 See, for example, van den Berg, Rechtvaardigheid en privaatrecht, p. 339. See also
Dagan, Mich.L.R. 1999, p. 138. In defence of the importance of the distinction
between corrective and distributive justice see, for example, Weinrib, The Idea of Pri-
vate Law; Benson, IowaL.R. 1992, p. 515; Benson, in: Benson, The Theory of Contract
Law, p. 118. 

52 See, for example, van den Berg, Rechtvaardigheid en privaatrecht, p. 339; Kronman,
Yale L.J. 1980, p. 472. The article by Kronman led to a series of other articles on
contract law and distributive justice which expressed other views on the issue. See,
in particular, Lucy, OJLS 1989, p. 132; Richardson, Legal Studies 1990, p. 258. 

53 For example, according to article 6: 109 (1) of the Dutch Civil Code, the judge can
mitigate the obligation to pay damages on the ground of inter alia the ability of the
parties to pay if the full award of damages would necessarily lead to unacceptable
consequences. 

54 See, for example, Nieuwenhuis, RM Themis 2000, p. 207.

another’.49 No consensus as to the exact meaning of these conceptions has been
reached in contemporary legal and political theory. Despite these differences in
the understanding of both kinds of justice, corrective justice has nevertheless
traditionally been considered to be the form of private law relationships while
distributive justice, by contrast, has been viewed as the form of the relationships
under public law.50 Moreover, this view has been widespread not only on the
continent, but also in common law countries which, although formally not
recognizing the distinction between private and public law, still in many respects,
consciously or unconsciously, have followed the logic of corrective justice, in
particular in the areas of contract and tort law.

However, modern times have witnessed particularly fierce attacks upon the
distinction between corrective and distributive justice as a characteristic of the
distinction between private and public law from all sides. On the one hand, it has
been argued that, firstly, there is no any conceptual distinction between corrective
and distributive justice as such because ‘corrective justice is always a species of
distributive justice without an independent meaning’,51 and,  secondly, that pri-
vate law, in particular contract law, is necessarily concerned not with corrective
justice, as the  traditional  view suggests, but  with distributive  justice.52 On the
other hand, many developments during the last 30 years within private law itself,
such as, for example, the recognition of the right of the judge to take into account
the parties’ ability to pay when awarding damages,53 have led even those scholars
who do acknowledge the fundamental difference between corrective and distribu-
tive justice to conclude that it is extremely misleading for the characterization of
the distinction between private and public law at present.54
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55 Aristotle, Nicomachean Ethics, V, 4.
56 Aristotle, Nicomachean Ethics, V. 4, 1132a2-1132a 6.
57 See, in particular, Weinrib, The Idea of Private Law, p. 62. See also Benson, IowaL.R.

1992, p. 535 ff.
58 Aristotle calls this kind of equality ‘arithmetical’. See Aristotle, Nicomachean Ethics,

V, 4, 1132a30. 
59 Weinrib, The Idea of Private Law, p. 62.

All this may, to a certain extent, provide an explanation as to why in con-
temporary writings the criterion of the kind of justice has very often been left
unmentioned when discussing the distinction between the two domains of law.
In order to discover whether this criterion has indeed lost its significance today,
it appears to be interesting to briefly discuss in the present context the distinctive
features of corrective and distributive justice in the view of Aristotle,55 whose ac-
count of the two kinds of justice is the earliest and, in many respects, still the
definite description of the forms of private law and public law relationships.

2.2.5.2 The distinctive feature of corrective justice according to Aristotle

The idea of the distinctiveness of corrective justice from distributive justice can
be traced in the following passage by Aristotle which is of crucial importance for
understanding the difference in the equality which is at stake in each kind of
justice:

‘Whether a worthy person has taken something from an unworthy person or vice versa,
makes no difference nor whether a worthy or a worthless person has committed adultery;
but the law looks to the difference in the harm alone, and it treats them as equals, if the
one commits and the other suffers injustice, and if the one has inflicted harm and the other
has suffered harm.’56

This sentence in Aristotle’s text, despite its conciseness, summarizes three basic
features of corrective justice which make it distinct from distributive justice.57

Firstly, corrective justice excludes the relevance of such personal features of
the parties to a transaction as their social rank, moral character, comparative
wealth or needs, i.e. all factors which relate to their ‘worthiness’, for the determi-
nation of the due share of each party (‘whether a worthy person has taken some-
thing from an unworthy person or vice versa makes no difference’). In this respect,
there is a categorical difference in corrective justice which excludes all compara-
tive assessments from distributive justice which does involve comparing the
parties to a distribution by reference to a certain criterion.

Secondly, corrective justice regards the parties to a transaction as being equal
(‘the law treats them as equals’). The major question here, however, is in which
sense they are equal. Aristotle presents corrective justice in mathematical terms
as a quantitative equality between the two parties to a transaction.58 This equality
in Aristotle’s conception does not mean that the parties have the same quantity
of property, but instead, as Weinrib explains, ‘it focuses on a quantity that repre-
sents what rightfully belongs to one party but is now wrongfully possessed by
another party and therefore must be shifted back to its rightful owner’.59 Aristotle
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60 Aristotle calls this kind of equality ‘geometrical’. See Aristotle, Nicomachean Ethics,
V, 4, 1132a30. See also ibid, 1131a29-1131b10, where Aristotle explains what a
proportion actually is in distributive justice ( A and B represent the parties to the
distribution, and c and d their relative shares): ‘(…) [T]he just is something pro-
portionate… Proportion is equality of ratios and involves at least four terms. The just,
too, involves at least four terms, and the ratio [between the terms of one pair] is equal
[to that between the terms of the other], for persons and things are similarly distri-
buted. Therefore, A:B = c:d and, by alternation, A:c = B:d… Consequently, the
combination of term [person] A with term [share] c and of term [person] B with term
[share] d is just.’ 

61 Weinrib, The Idea of Private Law, p. 70 f. 

contrasts this kind of equality with the equality of distributive justice, understood
mathematically as a proportion in which each participant’s share in a distribution
is relative to a specific criterion which is chosen to govern this particular distribu-
tion.60 In other words, while distributive justice secures a fair share of wealth for
each person, corrective justice preserves the share that belongs to each. Hence,
if the relationship is governed by principles of corrective justice, the parties are
abstractly equal in the sense that all comparative assessments such as wealth or
need, according to which they might be distinguished and thus considered to be
unequal, are completely irrelevant for the determination of their shares. By
contrast, if the relationship between the parties is in the form of distributive
justice, then the parties are compared on the basis of their particulars which are
highly relevant for the determination of their shares, and in this sense they are in
fact considered to be unequal.

Thirdly, corrective justice focuses on the immediate relationship of one party
to the other (‘the law looks to the difference in the harm alone if the one commits
and the other suffers injustice, and if the one has inflicted harm and the other has
suffered harm’). Weinrib describes the difference between corrective justice and
distributive justice in this respect in the following way:

‘Corrective and distributive justice reflect two different conceptions of interaction. In
corrective justice the interaction of the parties is immediate; in distributive justice it is
mediated through a distributive arrangement. Corrective justice joins the parties directly,
through the harm that one of them inflicts on the other. Aristotle represents this imme-
diacy in mathematical terms by identifying the victim’s loss with the injurer’s gain. In
distributive justice, by contrast, the parties interact not directly but through the medium
of a distributive scheme. Instead of linking one specific party to another, distributive
justice links all parties to the benefit or the burden that they jointly share.’61

In this way, the distinctive feature of the equality of corrective justice is the
bipolar link of parties to a transaction through the correlativity of doing and
suffering harm and not through a comparison of the degree to which the parties
possess particular features which are relevant for the determination of their shares
in a distribution. The immediate interaction of corrective justice does not leave
room for any such comparison. Moreover, corrective justice involves justifications
that pertain only to the relationship between the parties as the doer and the
sufferer of the same harm and excludes the imposition on this relationship of any

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



36 Fundamental Rights, Contract Law and the Protection of the Weaker Party

62 Weinrib, The Idea of Private Law, p. 81. The author explains this as follows: ‘In
corrective justice these three ideas are intimately connected. Equality and the
abstraction from particularities go hand in hand, because particulars are factors that
might differentiate individuals and make them unequal. Similarly, abstraction from
particularities and the sheer correlativity of doing and suffering go together, because
when doing and suffering are each considered solely in relation to the other, the
qualities particular to a doer or to the sufferer as individuals are irrelevant. Equality
and the sheer correlativity of doing and suffering also go together, because the
correlative elements are the active and passive poles of a single transaction, so that
whatever applies to the doer applies equally to the sufferer.’ 

independent policy considerations. Thus, corrective justice presupposes justice for
particular parties taken in their present context and not achieving a certain
(extrinsic to the parties’ bipolar relationship) collective purpose such as a broader-
based social standard of fairness.

Accordingly, in Aristotle’s conception, the distinctive nature of corrective
justice, which according to the traditional view is the form of a private law
relationship, lies in the three key features: the abstraction from the parties’
particularities, the equality of the parties and the immediate interaction through
the correlativity of doing and suffering. These three characteristics ‘form an
integrated conception in which the immediate relation of doer and sufferer
expresses an equality that consists in abstracting from the parties’ particularities’.62

The crucial difference of this equality compared to the equality of distributive
justice, which has traditionally been considered to be the form of a public law
relationship, is that parties are only formally equal. Substantive equality as a
collective goal is thus a concern of distributive justice.

2.2.5.3 Private law as the domain of corrective justice?

Against this background the question arises why private law is traditionally
considered to be based on the idea of corrective justice and whether this is still
true for modern private law.

2.2.5.3.1 The connection between corrective justice and private law

Weinrib explains the connection between corrective justice and private law as
follows:

‘To the extent that private law relationships are characteristically bipolar, their coherence
is a matter of corrective justice. The bipolarity of corrective justice is evident in the
lawsuit, which takes the form of an action by the defendant for harm that the plaintiff has
suffered at the hands of the defendant. Similarly, the concepts and many of the principal
doctrines of the common law – for example, offer and acceptance, consideration,
unconscionability, and expectation damages in contract law, and causation, fault, and
compensatory damages in tort law – reflect the bipolarity of private law relationships.
Inasmuch as such relationships are coherent, the justificatory considerations that underlie
them have the structure of corrective justice. And if courts are to maintain this coherence,
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63 Weinrib, The Idea of Private Law, p. 73 f. For the discussion of the connection
between corrective justice and the doctrines of offer and acceptance, consideration,
unconscionability see also Weinrib, The Idea of  Private Law,  p. 136  ff.; Benson,
CanadJNS 1985, p. 1; Benson, ColumbL.R. 1987, p. 563 ff.; Benson, IowaL.R. 1992,
p. 591 ff.; Benson, Contract Law and Corrective Justice; Benson, in: Benson, The
Theory of Contract Law, p. 138 ff. 

64 On this issue see, in particular, Benson, in: Benson, The Theory of Contract Law,
p. 122 f., with further references, who explains it as follows: ‘The prevailing view
among scholars is that the non-enforcement of agreements on a basis that goes
beyond the traditional procedural defences of duress, mistake, misrepresentation, or
fraud must be grounded on considerations of distributive justice. In the face of this
assumed link between substantive contractual fairness and distributive justice, two
sorts of theoretical responses have emerged. One approach is to banish from contract
proper considerations of fairness that go further than the traditional contract defen-
ces. On this view, the moral basis of contract does not incorporate such concerns
about substantive fairness. Contract law is the realm of liberty, possibly limited but
not constituted by norms of substantive fairness which themselves derive from some
other legal basis. (…) Other writers, endorsing the idea that principles of substantive
fairness are indeed part of contract, have sought to generalize the assumption that
such considerations are distributive by suggesting that other aspects of contract law
– and perhaps contract law as a whole – should also be understood as distributive. On
this view, contract is a mode of ordering which is indistinct from public law institu-
tions of distributive justice such as taxation. The very legitimacy of contract is
thought to depend directly on whether it promotes, and is part of, a just distribution
of resources and power.’ 

their reasoning about these relationships will also have to adhere to the contours of
corrective justice.’63

It is particularly interesting to see how Weinrib explains the immanence of
corrective justice and thus of its three basic features, i.e. the abstraction from the
parties’ particularities, the equality of the parties and the immediate interaction
through the correlativity of doing and suffering, to the common law doctrine of
unconscionability, which, as the notion of substantive contractual justice, has
been assumed by most writers to come not under corrective but under distributive
justice.64 The author puts it as follows:

‘Under the doctrine of unconscionability, courts do not enforce contractual exchanges
where, owing to urgent need or inexperience, the value of one party’s performance
substantially exceeds the value of the other’s. From the standpoint of corrective justice, the
basic idea behind this doctrine is that, unless one party intends to bestow an unrequited
benefit on the other, the value of what they exchange should be approximately equal.
Agreeing out of urgent need or inexperience signifies not an intention to confer an unre-
quited benefit, but merely a failure to exchange on equal terms. Once beneficence is ruled
out, the parties must be understood as being present to each other solely through the value
of what they exchange. Therefore, equal value is necessary if they are to count for each
other as equals within the transaction. Moreover, in thus underlying the equality of the
parties, the doctrine also reflects the transaction’s bipolarity, because the doctrine treats
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65 Weinrib, The Idea of Private Law, p. 138 f. For a detailed discussion of the doctrine
of unconscionability see also Benson, in: Benson, The Theory of Contract Law, p. 184
ff., where the author also comes to the conclusion that this doctrine is non-distribu-
tive in character and thus fully compatible with the idea of corrective justice. In
particular, he observes: ‘Indifferent to the parties’ particular purposes, needs, or
advantage, the requirement of equivalence ensures merely that parties have the
capacity to receive the same value which they give. It does not ensure an initial or
continuing fair distribution of resources. Rather, it just enables parties to have at the
end of transactions whatever value they happen to possess at the start. This does
nothing to mitigate differences in starting points or to even out inequalities in the
distribution of holdings. Indeed, as Marx emphasized, equality in exchanges between
capital and labour is fully consistent with capitalist accumulation and the creation of
surplus value to the relative disadvantage of labour. Not only does the requirement
of equal value not mitigate inequalities in distribution; it is perfectly compatible with
social and economic processes whose tendency is away from equality in holdings. The
principles of contract formation and the doctrine of unconscionability share the same
non-distributive point of view.’ 

66 Canaris, Die Bedeutung der iustitia distributiva, p. 11 f. with further references to
German literature.

the transaction not as a combination of independent yet coincident transfers, but as an
exchange in which what is transferred by one party is worth what is received from the
other. Finally, by abstracting from what is particular about the transfers and relating them
to each other through the approximately identical value that both represent, the doctrine
also affirms the unity of the transaction.’65

2.2.5.3.2 Contract law: still the domain of corrective justice?

To what extent modern private law is still based on the idea of corrective justice
has been a widely debated issue. A civil lawyer’s vision concerning this problem
is in particular provided by Canaris. Acknowledging the importance of the
distinction between corrective and distributive justice, this author points out,
however, that Aristotle’s definitions of corrective and distributive justice in terms
of ‘arithmetical’ and ‘geometrical’ equality, respectively, have given rise to misun-
derstandings and, therefore, in modern literature the difference between them has
been described in another way:

‘Iustitia distributiva ist Gerechtigkeit in Ansehung der person, iustitia commutativa
Gerechtigkeit ohne Ansehung der Person. Denn bei ersterer kann es auf Besonderheiten
in der Person einer der beteiligten Parteien ankommen, bei letzterer dagegen nicht; bei
dieser werden vielmehr nur die Güter, die den Gegenstand des Tauschvorgangs bilden –
also beim Vertrag Leistung und Gegenleistung, bei der unerlaubten Handlung Schaden
und Ersatzleistung –, nicht dagegen die beteiligten Personen miteinander verglichen.’66

Accordingly, Canaris regards Aristotle’s idea of abstraction from particularities
(‘whether a worthy person has taken something from an unworthy person or vice
versa, makes no difference’) as the only relevant feature which characterizes the
distinct nature of both corrective and distributive justice. The irrelevance of the
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67 Canaris, Die Bedeutung der iustitia distributiva, p. 32.
68 Canaris, Die Bedeutung der iustitia distributiva, p. 13. 
69 Canaris, Die Bedeutung der iustitia distributiva, p. 33 f. See also Fried, Contract as

Promise, p. 106; von Mehren, The Formation of Contracts, p. 64; Collins, CLP 1992,
p. 49. 

70 Canaris, Die Bedeutung der iustitia distributiva, p. 33. In his own words: ‘(…) [W]äre
es unsinnig, ja geradezu ein Selbstwiderspruch der Rechtsornung, einerzeits eine
prinzipielle Entscheidung für die Vertragsfreiheit zu treffen, wie sie dem geltenden
Recht zweifellos zugrunde liegt, dann aber anderseits deren Ergebnisse nicht grund-
sätzlich als solche anzuerkennen, sondern sie generell einem Korrekturvorbehalt aus-
zusetzen und anhand von Kriterien der Verteilungsgerechtigkeit zu überprüfen.’

71 Canaris, Die Bedeutung der iustitia distributiva, p. 35, 45, 75, 126 ff. It is also interest-
ing to note that the emphasis on the significance of freedom of contract leads the
author to conclude that the most important criterion for ensuring corrective justice
lies in the free will of the parties. Accordingly, corrective justice in modern contract
law has a procedural character which means that it does not guarantee any substan-
tive fairness. On this see p. 46 ff. 

72 Canaris, Die Bedeutung der iustitia distributiva, p. 35 ff., 119, 125 f. Canaris speaks
in this context about the ‘Regel-Ausnahmeverhältnis’. This means that in contract
law the rule is that parties are not bound by principles of distributive justice. Cases
where the parties are still bound by principles of distributive justice do not in any way
set this rule aside, but rather constitute an exception to it. 

73 Canaris, Die Bedeutung der iustitia distributive, p. 125 f. For other examples of State
intervention such as protection of mothers, disabled persons and sick employees in
labour law or the protection of tenants, see p. 78 ff. 

parties’ particularities means that ‘jeder den anderen rechtlich als seinesgleichen an-
zuerkennen und ihm die Befugnis zu gleicher Selbstbestimmung zuzubilligen hat ’.67 In
the light of that, he makes a distinction between ‘vertragsimmanente Wertungen’
as an expression of corrective justice and ‘staatlichen Rechtsordnung’ with its ‘ver-
tragsfremde Kriterien’ as an expression of distributive justice.68 Having acknowl-
edged that it is difficult to draw a distinct line between the two kinds of justice in
private law, he points out, however, that contract law since Aristotle has rightly
been considered to be the domain of corrective justice.69 It would simply make no
sense to proclaim the principle of private autonomy which entails freedom of
contract, on the one hand, and to make it subordinate to the criterion of a just
distribution of goods in society, on the other.70 Canaris’ explanation of this point
is quite simple. Making parties bound by distributive considerations would imply
that private parties in their relationships with each other would not be able to
pursue their own individual interests; they would rather be obliged to take into
account the collective goals of society. The consequence of that would be quite
obvious – the non-existence of freedom of contract as such. Accordingly, because
of the absolute priority of freedom of contract, the main rule is that parties are not
bound by the principles of distributive justice in contract law which is, on the
contrary, governed by principles of corrective justice.71 Only in exceptional cases,
such as, for example, labour law relationships, in which freedom of contract is
limited by the principle of equal treatment, are parties bound by the requirements
of distributive justice.72 The impact of distributive justice in contract law,73 in the
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74 Collins, CLP 1992, p. 49. 
75 Nieskens-Isphording, Het fait accompli in het vermogensrecht, p. 60. 
76 Nieuwenhuis, RM Themis 2000, p. 207.
77 Nieuwenhuis, RM Themis 2000, p. 207.

view of Canaris, is thus connected with State intervention in this domain of the
law.

The fact that contract law is primarily based on corrective justice does not
mean that distributive justice is entirely irrelevant to it. On the one hand, con-
tract law does have distributive effects.74 As in modern economies, the distribution
of resources primarily takes place through market transactions, which are facili-
tated by the rules of contract law, some private parties can use their knowledge
and skills and stronger bargaining position in order to strike a better deal than
others. On the other hand, considerations based on distributive justice influence
many specific rules of general contract law. Thus, for example, it is the economi-
cally stronger party which in many cases has to remedy the weaker party’s inexpe-
rience or lack of knowledge by informing and/or warning that weaker party about
the particular nature of the intended transaction and the risks involved therein.
Yet, these considerations are only indirectly taken into account when dispensing
justice between the parties and do not serve as a guiding criterion for the resolu-
tion of a dispute between the parties. Therefore, even though contract law is
confronted with issues of distributive justice, the general view is that contract law
does not aim to achieve a particular pattern of distributive justice, for example, by
using its instruments in order to achieve greater equality between the members of
society.

2.2.5.3.3 The growing role of distributive justice in other fields of private law

With regard to the whole of private law, however, the traditional view, which
appears to be still representative of contract law, finds itself in greater difficulties.
Thus, for example, Nieskens-Isphording, who also acknowledges the existence of
the distinction between corrective and distributive justice, speaks of the
‘Strukturwandlung’ of private law. She sees it in the fact that many parts of private
law, especially tort law, which have originally been based on corrective justice,
have themselves been absorbing more and more distributive elements of public
law as a result, for example, of the development of social insurance.75

The growing role of distributive justice in private law has also been signalled
by Nieuwenhuis who even considers it to be misleading to characterize the
distinction between private and public law in terms of, respectively, corrective
and distributive justice. 76 By way of an example of the relevance of distributive
justice-based considerations for private law, the author refers, in particular, to the
general right to mitigation provided by Article 6:109 of the Dutch Civil Code, by
virtue of which the judge can mitigate the duty to pay damages on the basis of
intera alia the parties’ ability to pay.77
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78 For a discussion of these cases, see, for example, Nieuwenhuis, RM Themis 2000,
p. 207 ff.; Smits, Constitutionalisering van het vermogensrecht, p. 130 ff., with further
references.

79 BVerfG 28 May 1993, BVerfGE 88, 203 (The Second Abortion Case).
80 BVerfG 28 May 1993, BVerfGE 88, 203, 264 (The Second Abortion Case). 
81 Macfarlane v. Tayside Health Bord [1999] 4 All ER 963.

2.2.5.3.4 Example: constitutional values as a source of distributive justice in
tort law

Of particular interest in the present context are three cases decided in Germany,
the Netherlands and the United Kingdom which demonstrate how constitutional
values can be used for promoting distributive goals in tort law.78 The problem with
which the highest courts in these countries had to deal with was that of a so-called
‘wrongful birth’, i.e. whether parents can instigate a claim for the costs of bringing
up a healthy unwanted child against a doctor who had acted negligently during
the sterilization of one of the parents, as a result of which the mother had in fact
conceived. The main question here was whether a special kind of damage, i.e. the
child, excludes the possibility of being held liable for that damage.

The tone of the debate on this issue was initially set by the 1st Senate of the
Federal Constitutional Court in Germany79 which ruled as follows:

‘Eine rechtliche Qualifikation des Daseins eines Kindes als Schadensquelle kommt von
Verfassungswegen (art. 1.1 Grundgesetz) nicht in Betracht. Die verpflichtung aller staat-
lichen Gewalt jeden Menschen in seinem Dasein um seiner selbst willen zu achten (…),
verbietet es, die Unterhaltspflicht für ein Kind als Schaden zu begreifen.’80

The application of this dictum by the Constitutional Court which accordingly
excludes the possibility of regarding a child as a form of damage would in practice
lead to a disturbance of the immediate interaction between the parties to a tort
law relationship through the correlativity of doing and suffering, which is charac-
teristic of corrective justice, and would introduce considerations of distributive
justice in tort law which implies that parties are linked not to each other, but to
the burden that they jointly share. Accordingly, the considerations which are
independent of the relationship between the doer (the doctor) and the sufferer
(the parents) would be imposed on this relationship. In a ‘wrongful birth’ case,
which arose in the United Kingdom, Lord Steyn explained the difference in
resolving this kind of case on the basis of corrective justice, on the one hand, and
distributive justice, on the other, as follows:

‘It is possible to view the case simply from the perspective of corrective justice. It requires
somebody who has harmed another without justification, to indemnify the other. On this
approach the parents’ claim for the costs of bringing up Catharine must succeed. But one
may also approach the case from the vantage point of distributive justice. It requires a focus
on the just distribution of burdens and losses among members of a society.’81

In the light of these two approaches, the judgments by the three highest courts in
the ‘wrongful birth’ cases which arose in their jurisdictions may be placed on a
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82 BGH 27 June 1995, NJW 1995, p. 2407 ff. See also BGH 15 February 2000, NJW
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83 Despite such a rigid approach by the German Supreme Court in the present case,
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des Schuldrechts, § 75 I 2 i.

84 BGH 16 November 1993, NJW 1994, 788. 
85 McFarlane v. Tayside Health Board [1999] 4 All ER 963.

continuum in the following way. At the one extreme is the judgment of the
German Federal Supreme Court in private law matters (Bundesgerichtshof)82 which
proceeds from purely corrective justice considerations and states that ‘ der Scha-
densbegriff als solcher ist wert frei’. Accordingly, if a doctor fails to duly perform a
contract aimed at the sterilization of one of the parents, he is obliged to place the
parents in a situation in which the latter would find themselves if the contract
would have been duly performed and they would not be confronted with the costs
of raising a child born as a consequence of the doctor’s error. In addition, the
Court pointed out that ‘diese schadensrechtlich-wirtschaftliche Betrachtungsweise ist
durch die Grundprinzipien des Schadensrecht bedingt und stellt keine Missachtung des
Kindes dar’.83 This corrective justice-based approach was supported by the 2nd
Senate of the German Federal Constitutional Court which refused to follow the
1st Senate’s line of reasoning. According to it:

‘Ausgangspunkt für die rechtliche Wertung des unterhaltsaufwands als Schaden sei die
vertragliche Haftung des Arztes für die Erfüllung der medizinischen Anforderungen (…)
die er übernommen habe. (…) Der Schaden bestehe in dem durch die planwidrige Geburt
des Kindes ausgelösten Unterhaltsaufwand. Die Unterscheidung zwishen der Existenz des
Kindes und seinem unbestreitbaren Wert als Persönlichkeit einerseits und der sich für die
Eltern ergebenden Unterhaltsbelastung anderseits bedeute keine künstliche Aufspaltung
der ‘personalen Ganzheit’, sondern erweise sich aus schadensrechtlicher Sicht als folge-
richtig.’84

At the other extreme is the judgment of the House of Lords,85 in which it followed
the decision of the 2nd Senate of the German Federal Constitutional Court and
explicitly applied principles of distributive justice. The question asked by Lord
Steyn was whether it would be just if the parents of a healthy child could claim
the cost of bringing up that child from a doctor or a health authority. In answering
this question, he relied heavily on what, in his view, would have been the most
likely opinion of travellers on the London Underground and ruled as follows:

‘I have not consulted my fellow travellers on the London Underground but I am firmly of
the view that an overwhelming number of ordinary men and women would answer the
question with an emphatic No. And the reason for such a response would be an inarticu-
late premise as to what is morally acceptable and what is not. (…) Instinctively, the
traveller on the Underground would consider that the law of torts has no business to
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provide legal remedies consequent upon the birth of a healthy child, which all of us regard
as a valuable and good thing. (…) What may count in a situation of difficulty and uncer-
tainty is not the subjective view of the judge but what he reasonably believes that the
ordinary citizen would regard as right. (…) Relying on principles of distributive justice I
am persuaded that our tort law does not permit parents of a healthy unwanted child to
claim the cost of bringing up the child from a healthy authority or a doctor.’86

A position somewhere in between, although to a greater extent in the direction
of the judgment by the German Supreme Court, was taken by the Dutch Supreme
Court.87 The main line of the Court’s reasoning is based on the principles of
corrective justice: since there is material damage, which has been caused by the
fault of the doctor, the doctor should compensate for the damage caused to the
parents by his error. At the same time, the Court did consider whether this
conclusion is compatible with a purely distributive justice consideration by asking
itself whether the liability of the doctor for the costs of bringing up the child is not
in conflict with ‘the value of the child as a human being’. It answered this ques-
tion in the negative. According to it, the compensation awarded is for the benefit
of the whole family, including a newly-born child and his or her brothers and
sisters; the interests of others and not only those of the parties to a contract are
thus also taken into account and respected.88

One may argue whether it is appropriate for a court of law in a dispute
between two private parties to rely on the opinion of presumably the majority of
travellers on the London underground and whether this was indeed the opinion
of the majority.89 It appears that in such a case there is a danger of highly emo-
tional and non-professional value-judgments which tend to disregard the indi-
vidual interests of a private party who, for example, in no way seeks to undermine
the value of the child as a human being, but who may simply end up in financial
difficulties as a result of the unplanned birth of the child. At the same time,
because of the wide use of liability insurance, the corrective justice approach in
tort law does not always seem to achieve its goal in practice. Thus, for example,
its significance is considerably undermined by the fact that the costs of doctors’
liability are spread via the fees for their liability insurance among all those who are
paying the costs of health care. As has been rightly observed by Nieuwenhuis, it
is not at all clear what kind of distributive considerations justify the use of the
costs of health care for bringing up a child of well-off parents whose unwillingness
to have a child was motivated solely by the desire to have more spare time.90

All this shows that whatever position one takes with regard to doctors’
liability in ‘wrongful birth’ cases, in comparison with contract law, which is still
predominantly based on corrective justice, tort law has to a much greater extent
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92 See, in particular, Bydlinski, System und Prinzipien des Privatrecht, p. 92 ff. Accord-
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been exposed to the influence of distributive considerations. As Lord Steyn put
it in the above-mentioned English ‘wrongful birth’ case: ‘The truth is that tort law
is a mosaic in which the principles of corrective justice and distributive justice are
interwoven.’91

It is clear from the foregoing that the traditional view, according to which correc-
tive justice is a form of private law relationship, is put under pressure as a result of
the introduction of distributive elements in private law. The number and role of
these elements differs from one domain of private law to another. The ‘wrongful
birth’ cases provide a perfect illustration of how distributive considerations can be
based on constitutional values and these values, in their turn, can be used for
promoting collective goals of society in private law. Yet, in my opinion, the fact
that next to corrective justice elements, modern private law also contains distribu-
tive justice elements does not imply that corrective justice no longer constitutes
a distinctive feature of private law. Despite the growing role of instrumental
considerations in modern private law which are external to the relationships be-
tween private parties, modern private law largely respects and should respect at
least the minimum requirements of justice between the parties and in this respect
differs from public law, the focus of which lies in the realization of external col-
lective goals.92 Thus, for example, the particular features of the contracting parties
such as ignorance, inexperience, wealth or need, can only be indirectly relevant
in resolving disputes between private parties under contract law. It can be argued,
therefore, that despite the growing complementarity between corrective and
distributive justice in private law, corrective justice still constitutes one of the
characteristic features of private law which makes it distinct from public law.

2.3 Rationale of the distinction between public and private law

It can be seen from the foregoing that no single criterion discussed above can
provide a theoretically satisfactory basis for the distinction between public and
private law at present. At the same time, each of them provides a certain insight
into the difference in spirit and method between public and private law. There is
something which runs like a red thread through all the criteria which have been
advanced over the centuries in an attempt to find a solid ground for the separation
of private law from public law, something which all the criteria have in common.
In fact, the characteristic features of private law such as individuals as the parties
thereto, private with regard to the interest protected by it, the horizontal and dis-
positive character of its rules, an interested party who takes the initiative him or
herself for its enforcement and the specific tools which are available for that
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93 Pokrovskiy, Osnovniye problemi grazdanskogo prava, p. 38 ff. The criterion of legal
centralisation and decentralisation was earlier introduced by von Petražycki. See von
Petražycki, Die Lehre vom Einkommen, p. 462.

purpose, as well as the corrective justice which abstracts from parties’ particularities
and excludes all considerations which are not directly relevant for the relationship
between private parties, all provide evidence that, in contrast to public law, private
law is concerned with establishing a legal framework within which private parties
would in principle be free to pursue their own interests and the role of the State
in governing the relationships between private parties would thereby be limited.

It appears that as long ago as in the 19th century the Russian pre-Revolution-
ary scholar Pokrovskiy expressed this very idea in very plain terms by contrasting
two different methods of legal regulation inherent in, respectively, public law and
private law. He observed:

‘As we know, the general aim of the law is the regulation of relationships between humans.
But if we look closer at the ways or methods of this regulation, we will see the following
major difference. In some fields the relationships are governed solely by orders which come
from one and the only centre – the public authority. By its rules the latter indicates for
every single person his or her legal position, his or her rights and duties with regard to the
whole state and with regard to other single persons. The orders, which determine the
position of every single person in this field of relationships, may only emanate from it – the
public authority, and this position [of a single person] may not be changed by any private
will, by any private agreement (as Roman lawyers already said: publicum jus pactis privato-
rum mutari non potest). Governing all these relationships on its own initiative and solely
by its own will, the public authority as a matter of principle cannot tolerate next to it any
other will, any another initiative in these fields. (…) It is this very method of legal
centralisation which constitutes the essence of public law. (…) A totally different method
is used by law in those fields which are considered to be private, or civil, law. Here, the
public authority as a matter of principle refrains from direct and imperious regulation of
relationships; here, it does not act as if it were the only guiding centre, but, on the
contrary, it leaves such regulation to a great number of other small centres, which are
conceived as certain independent social units, as subjects of rights. (…) All these small
centres are presupposed to be bearers of their own will and initiative, and it is them who
are left to regulate mutual relationships with each other. The state does not determine
these relationships by itself and coercively, but it plays a role of the body which safeguards
what will be determined by others. It does not order a private person to become an owner,
heir or to marry, all this depends on a private person him- or herself or on several private
persons (parties to a contract); but the public authority will safeguard the relationship
which has been established by private will. (…) Accordingly, while public law is a system
of legal centralisation of the relationships, civil law, on the contrary, is a system of legal
decentralisation: by virtue of its essence it presupposes for its existence the presence of a
great number of self-determining centres. While public law is a system of subordination,
civil law is a system of co-ordination; if the former is the field of power and subjection, the
latter is the field of freedom and private initiative.’93

The difference between the public law method of centralisation and the private
law method of decentralisation in their pure form can be illustrated by using the
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example of marriage. The application of a private law method of centralisation to
the regulation of the institution of marriage implies, in the first place, that private
parties are free to decide whether they want to enter into a marriage and, if so,
with whom and on what terms. By contrast, the regulation of the institution of
marriage by means of the public law method of centralisation may imply, for
example, that guided by the purpose of the quantitative and qualitative improve-
ment in the increase of the population, the State has decided to organize the
sphere of marriages between individuals by imposing the duty on all men of a
certain age and in good health to enter into a marriage with women of a certain
age and in good health chosen by a public authority specifically designated for this
purpose. Although nowadays resolving the problem of the low birth-rate by means
of applying a public law method of centralisation appears to be unthinkable,
history provides us with spectacular examples of such attempts by the State. Thus,
the famous marriage act by the Emperor Augustus (lex Julia et Papia Poppaea )
imposed precisely this kind of duty by providing that all men from 25 to 50 years
of age and all women from 20 to 45 had to marry and  have children. 94 Accord-
ingly, as Gysin put it:

‘[Ö]ffentliches Recht und Privatrecht sind, für sich betrachtet, zwei polare Extreme des
Rechtsganzen. Sie sind zwei gegensätzliche Methoden der Rechtsgestaltung: auf der einen
Seite die Methode der öffentlichen Organisation des Rechts, die auf das Ganze Gezell-
schaft geht; auf der anderen Seite die Methode der freien Privatgestaltung des Rechts, die
sich auf die einzelnen Lebensverhältnisse bezieht. Wo das Privatrecht beginnt, da hört in
gewissem Sinne die öffentliche Organisation auf.’95

In the light of this, the distinction between public and private law has a meaning
which has not lost its significance at present: in contrast to public law, private law
constitutes the law of society which is relatively independent from the State and
delivers legal instruments which as far as possible allow private parties, in pursu-
ance of their own interests, to give concrete substance to their legal relationships
themselves without the immediate involvement of the State. 96 The role of the
State in private law is thus in principle limited to the adoption of legislation
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which does not regulate the lives of private parties, but which enables them to
regulate their lives themselves. In this sense the importance of the separation of
private law from public law lies in securing individual freedom. Although public
law also aims at the protection of individual freedom, this does not undermine the
fundamental difference between the two fields, since public law primarily protects
individual freedom in relations between private parties and the State and thus not
in relations between private parties with each other. As Schmidt put it:

‘[P]rivatrecht ist das die unmittelbare freiheit der Bürger konkretisierende Recht, öffentli-
ches recht das die Freiheit der Bürger durch die freiheitliche Ordnung des Staats gewähr-
leistende Recht.’97

An important role in guaranteeing a special legal framework within which indi-
viduals would be free to make their own choices is in particular played by correc-
tive justice. In fact, such a framework cannot be realized without the availability
of rules which would directly connect parties to each other and respect the
minimum requirements of justice between the parties, taking the collective goals
and the particular features of the parties only indirectly into account. Thus, the
importance of corrective justice for private law consists of maintaining the legal
character of its rules, in contrast to the political character of public law rules as in-
fluenced by considerations of distributive justice.

This contrast between legal, on the one hand, and political, on the other,
requires some clarification, however. Traditionally, private law has been consid-
ered to be purely legal in the sense of non-political and ideologically neutral in
comparison with public law that always reflects the results of a political struggle
and the leading ideology of a particular moment in time. As Zonderland put it:

‘Civil law is the oldest law, its notions are the most balanced. It is the least political, the
purest juridical: today I am a buyer, tomorrow I am a seller.’98

This view has not appealed to those who see in the very existence of the private
sphere, as such, a political choice of the State, more exactly, of a capitalist State
with its laissez-faire liberal (conservative) view of economics and society at large,
and who therefore argued that private law is not neutral, but, just as public law,
is the product of politics and ideology.99 It appears, however, that the truth lies
somewhere in between these two diametrically opposite views. Private law and
politics are indeed closely connected to each other in the sense that law as such
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is always a product of political views in society with regard to justice which prevail
at a certain moment in time and it also has distributive consequences. Further-
more, in practical terms, a framework within which individuals would be free to
pursue their own interests can certainly only exist thanks to the presence of the
State. At the same time, if the need for the existence of such a framework is
recognized in society, a special set of rules is necessary to govern relationships
between private parties. This set of rules is supposed to have its own technique or
dogmatics to be able to determine who is right or wrong in a dispute between two
or more private parties. In the sense that such a set of rules which has developed
a logic of its own for dispensing justice between private parties has been provided
by what we now call ‘private law’, the latter is legal per se.100 This logic of its own
which makes a set of rules for private parties exercising their private autonomy
distinct from all other rules of a legal system is primarily based on corrective
justice – justice which in principle avoids everyday political and ideological con-
troversies in society and protects the parties as regards whatever they possess in an
equal way, thereby ensuring the private autonomy of both parties. In contrast to
rules which are continuously and primarily influenced by political and ideological
considerations, the advantage of the legal character of private law rules in the
above-mentioned sense in contrast to rules which are continuously primarily
influenced by political and ideological considerations is their stability. In the
words of the well-known Roman saying, Lex Dura, Sed Lex: the law is severe, but
that is the law.

Accordingly, although the dichotomy between corrective and distributive
justice as a criterion for the distinction between private and public law does not
particularly accurately reflect all the recent developments in the field of private
law, this criterion has not lost its significance for understanding the differences
inherent in two domains of the law. Nowadays, when the call for a more just
private law is heard increasingly often, but the meaning of ‘just’ is becoming more
and more obscure,101 the importance of corrective justice for private law, particu-
larly for contract law, lies in the technique which it provides for establishing the
legal meaning of ‘just’ in relationships between private parties without undermin-
ing the principle of private autonomy. This conclusion does not imply that con-
siderations based on distributive justice are entirely irrelevant for private law.
Such considerations can certainly indirectly influence a legal finding in disputes
between private parties. The minimum requirements of justice between the parties
should however always be respected in such disputes.

In the light of the foregoing, the rationale of the distinction between public
and private law lies in the difference between two methods of regulating the
relationships in civil society. Whereas the essence of public law is the method of
legal centralisation which presupposes the leading role of the public authority in
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determining the legal position of a private person with regard to the whole State
and to other private persons, at the heart of private law lies the method of decen-
tralisation which aims to enable private persons themselves to regulate their
relationships between each other. When private law, in particular contract law,
exists in society, this shows that this society acknowledges that, being responsible
for the consequences of their own decisions, private parties may create their own
rules to govern mutual relationships with each other and thus enjoy private auton-
omy.102 The extent of this autonomy may differ from time to time depending, in
particular, on the degree of State intervention in the relationships between
private parties, and the public law method should certainly be complementary to
the private law method of ordering relationships in society. This does not mean,
however, that no distinction exists and should exist between the sphere in which
private parties are in principle free to make their own choices, even if this freedom
leads to unreasonable decisions, and spheres in which this freedom is taken away
by the State for the legitimate purpose of promoting the common good of society
as a whole.

2.4 Synthesis and conclusion

Although none of the characteristics of private law which manifest themselves in
relation to subjects involved in a legal relationship under private law: the nature
of the interest protected by private law, the character of private law rules, the
initiative to enforce in private law and the justice inherent in private law, can in
themselves provide a sufficient explanation for the rationale of this distinction
today, each of them provides a certain insight into the fundamental difference
between the two domains of law. The idea which runs through all the characteris-
tics and which explains this distinction is that of private law as the law that
provides legal tools which as far as possible enable private parties to make their
own choices about what they consider to be just without being obliged to pursue
the public interest. The rationale for the distinction between public and private
law accordingly lies in the difference between two methods of regulating relation-
ships in society. Whereas at the centre of public law lies the method of legal
centralisation which presupposes the leading role of the public authority in
determining the legal position of a private person with regard to the whole State
and to other private persons, at the heart of private law lies the method of decen-
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tralisation which is aimed at enabling private parties themselves to order the
relationships between each other.

Despite the growing complementarity between public and private law, the
idea of private law as the law providing legal tools which as far as possible enable
private parties to be their own legislators has not lost its significance today. It
should be kept in mind that besides a large number of borderline cases which
indeed make the distinction between the two domains of the law more relative,
there are also purely public law or private law situations or situations in which one
may distinguish the application of the public law method of centralisation or the
private law method of decentralisation. One must be constantly aware of the fact
that no single criterion for any distinction is absolute. One will always be able to
find exceptions to any rule and to concentrate only on borderline cases. Moreover,
if one goes up to the highest level of abstraction, one may very well be able to see
something in common between objects which are, in reality, essentially different
from each other. The question which one should ask oneself in this case, however,
is what we can gain if we reject the distinction between, for example, an obliga-
tion to pay taxes for the general interest of the community and the free will of an
individual to decide whether to marry or not. Thus, the fact that public and
private law have become complementary to each other should not lead to a
complete abolition of the distinction between the two. As fundamentally different
situations should be governed by fundamentally different rules, it is expedient to
maintain the distinction between public and private law with a view to securing
a special mechanism for supporting the private ordering of civil society.

The lesson to be learned from the growing interaction between public and
private law, however, is that the distinction between them is not absolute and it
is more a question of accent than of a sharp divide. Accordingly, the real question
is not whether or not one should make a distinction between public and private
law, but what should be the right balance between them in a certain period of
time. Furthermore, the fact that while dispensing justice between the parties,
private law can at the same time also serve distributive purposes does not mean
that the minimum requirement of justice between the parties should not be
respected in the legal order.

These conclusions are of particular importance as far as the relationship
between fundamental rights and contract law is concerned. Considering that the
primary function of fundamental rights as individual defences against the State is
closely connected with the separation of private law from public law, the public/
private divide argument should be taken seriously when determining the extent
to which the relationships between private parties under contract law are to be
influenced by fundamental rights. The expediency of the distinction between
public and private law constitutes an important argument against the subordina-
tion of private law to fundamental rights law as a form of public law and is only
consistent with the interface between the two fields with due regard to each
other’s characteristics. In this connection, the question that arises is what role is
currently played by fundamental rights in private law, in particular contract law,
in different legal systems and how do fundamental rights and private law relate to
each other in these legal systems? This issue will be the focus of our attention in
Chapter 3.

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



1 Compare, for example, Schneuner, in: Graven/Vasak, René Cassin, p. 254.
2 MacIlwain, Constitutionalism, p. 21 f.

Chapter 3
Fundamental rights and private law:

A relationship of subordination or complementarity?

3.1 Introduction

3.1.1 General

The previous chapter was devoted to the analysis of the distinction between
public and private law and its role nowadays. It became clear that despite the
growing complementarity between private and public law, the distinction between
the two has not lost its significance. For the purpose of maintaining a special legal
framework within which private parties would be free to exercise their will in
mutual relationships with each other and thus to run their lives themselves, it is
important to distinguish between public and private law. This Chapter will
consider how fundamental rights affect the relationships between private parties
under private law and what are the consequences of their effect for the relation-
ship between fundamental rights and private law and hence for the distinction
between public and private law.

3.1.2 From the traditional to the modern role of fundamental rights in
private law

The problem of the relationship between fundamental rights and private law
could probably hardly be imagined at the time of the birth of the idea of a consti-
tution containing a bill of rights, since originally fundamental rights were con-
ceived as rights and freedoms vis-à-vis the State and other public authorities.1

Many details and variations in the structure, wording, and origin of national
constitutions today do not obscure the central fact that a constitution is the
expression of the theory of constitutionalism – a doctrine which places limits upon
the State in its relationships with individuals subject to its authority.2 In line with
this idea national constitutions are replete with rights the very fundamental
purpose of which is to ensure individual liberty and to protect the individual
against the wielders of governmental power with their vast possibilities of deten-
tion, expropriation and censorship. Thus, for example, the principal aim of the
Constitution of Bonn of 1949 (Basic Law – Grundgesetz) was to establish un-
equivocally the liberal, social, democratic order of the new State based on the
principle of legality (Rechtsstaat). The memory of the national-socialist back-
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3 See, for example, Markesinis, The German Law of Obligations, p. 28. 
4 See, for example, Burkens/Kummeling/Vermeulen, Beginselen van de democratische

rechtsstaat, p. 53 ff. 
5 Although the problem of the so-called ‘horizontal effect’ was discussed in the Dutch

Parliament during the preparatory work leading up to the revision of the Constitution
in 1983, it was decided that the Constitution was to remain silent on the subject. 

6 See, for example, Beale/Pittam, in: Friedmann/Barak-Erez, Human Rights in Private
Law, p. 131.

ground during the Nazi period with its disastrous consequences for individual
liberty led the framers of the Constitution to deliberately place at the head of the
constitutional text nineteen articles dealing with fundamental rights which were
primarily to protect the citizen in various dealings with the State.3 Any intrusion
upon these rights is unlawful unless it is specifically authorized by an explicitly laid
down clause in the Constitution restricting those rights and is imposed under the
conditions mentioned in that clause. The same is true for the Dutch legal order
in which fundamental rights have also originally been understood as defences of
the individual against the power of the State and in this classical function were
considered to belong to the principles of the democratic legal order.4 This tradi-
tional view as to the function of fundamental rights was in principle also preserved
in the text of the revised Dutch Constitution of 1983. 5 The English Human
Rights Act 1998, which implements the European Convention on Human Rights
and Fundamental Freedoms of 1950 (ECHR) in the English legal order, does not
constitute an exception to this approach by prohibiting only public authorities
from acting incompatibly with Convention rights. 6 The focus on the vertical
relationship between the individual and the State is also characteristic of the
international human rights instruments, in particular, the ECHR. This is also true
for the Constitution for Europe, Article II-51, first paragraph, which provides that
the EU fundamental rights are addressed to the Institutions, bodies and agencies
of the European Union and to the Member States.

In fact, this limitation of the role of fundamental rights exclusively to the
vertical relationship between the individual and the State, i.e. to public law
relationships, went hand-in-hand with the sharp analytical and historical distinc-
tion between public and private law common in continental legal systems. By
guaranteeing the sphere where individuals could in principle be free from the
vigilant eye of the State, fundamental rights provided support for the distinction
between the two domains of law and thus for the autonomy of private law. Being
considered in this classical function as a part of public law themselves, fundamen-
tal rights did not have any impact on private law.

However, in the same way as the sharp distinction between public and private
law is no longer true today, the relationship between fundamental rights and
private law can also no longer be characterized in terms of the parallel existence
in isolation from each other as mutually independent components of the legal
order. Gradually, private law has been losing its immunity from the effect of
fundamental rights. The extent of this development makes it possible to say that,
nowadays, the real issue is no longer whether fundamental rights affect private law
and conduct or not, but how far this effect has already extended and is likely to
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extend in the immediate future. In other words, the real issue today is not whether
but how fundamental rights and private law relate to each other.

3.1.3 Subordination/complementarity

It is submitted that depending on the extent of the effect of fundamental rights
on the relationships between private parties under private law, the relationship
between fundamental rights and private law tends to take the form of either the
subordination of private law to fundamental rights or complementarity between
the two. In the present context, the terms ‘subordination’ and ‘complementarity’
as indications of the two different forms of the relationship between fundamental
rights and private law will be used in the following meaning.

Under the subordination of private law to fundamental rights I understand
the situation where the relationships between private parties are no longer
substantially governed exclusively by private law as a conceptually distinct
category, but by fundamental rights enshrined in national constitutions or other
national or international human rights instruments, i.e. fundamental rights law.
Fundamental rights have a direct binding effect on private parties, and fundamen-
tal rights law has an immediate impact on private law. It is fundamental rights
which determine the relationships between private parties, and the role of private
law is limited to providing tools for their effect in a private sphere. The existing
private law is not only interpreted in the light of fundamental rights, but is
replaced by the new rules derived from fundamental rights. In this model, the fact
that fundamental rights were accommodated within private law according to the
logic of the latter is not always sufficient to satisfy the requirement of compatibil-
ity with fundamental rights because what in the conduct of private parties is
compatible with fundamental rights is no longer substantially determined by
private law itself, but by fundamental rights law. Fundamental rights thus do not
simply influence private law. They govern private law, thereby enjoying priority
over private law values. In this sense, the subordination of private law to funda-
mental rights in the present context does not mean that in a hierarchy of norms
private law is formally subordinate to fundamental rights law as a higher law. This
fact is undisputed. What it means is that fundamental rights law exercises total
control over private law by weakening its ability to regulate the relationships
between private parties based on its own dogmatics and turning it into a tool for
advancing fundamental rights. In contract law disputes, for example, this implies
that private autonomy can be limited directly on the basis of fundamental rights
without contract law having a possibility to have a substantial impact on the out-
come of the dispute. The obvious consequence of the adoption of such a model
for the distinction between public and private law is its disappearance.

By contrast, the complementarity between fundamental rights and private law
implies that although fundamental rights law enjoys a higher position in the
hierarchy of norms, this does not lead to the substitution of private law as the law
governing relationships between private parties by fundamental rights. Private law
does not lose its ability to regulate the relationships between private parties
according to its own logic and thus preserves its autonomy. Private parties are not
bound by fundamental rights, and their relationships are formally and substantially
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governed by the norms of private law. In this model, fundamental rights only
influence private law, and it is private law which determines how the values
embodied therein are to be accommodated within it. In other words, fundamental
rights affect private law and private law affects the way in which fundamental
rights affect it. Depending on whether or not the private law courts are bound by
the duty to develop private law in a way which is consistent with fundamental
rights, one may distinguish two forms in which the complementary relationship
between fundamental rights and private law can develop. On the one hand, such
a relationship may result from the private law courts using fundamental rights as
a source of inspiration when establishing the content of open private law norms,
albeit there is no explicit obligation to this effect. In such a case, it is possible to
speak about the ‘spontaneous complementarity’ between fundamental rights and
private law arising mainly from the need for the private law courts to have a
source of inspiration when making open and undefined private law norms con-
crete. The main feature of this kind of complementarity is that the courts have
discretion as to whether or not to consistently take into account fundamental
rights when resolving disputes between private parties. The spontaneous
complementarity between fundamental rights and private law accordingly leaves
the distinction between public and private law intact. On the other hand, if the
courts are obliged to develop private law in a way which is consistent with the
values embodied in fundamental rights and to accommodate them within private
law, one can speak about the relationship of ‘obligatory complementarity’ between
fundamental rights and private law. In this case, private law is only considered to
be compatible with fundamental rights if it takes into account the impact of the
values embodied in fundamental rights and absorbs them into itself. How this is
supposed to be done, however, is mainly for private law to determine. The private
law legislator and courts enjoy a wide discretion as to how they embed fundamen-
tal rights within the fabric of private law. Thus, in the case of obligatory com-
plementarity between fundamental rights and private law the distinction between
public and private law is also preserved.

The qualification of the relationship between fundamental rights and private
law in terms of subordination or complementarity will accordingly be used to
illustrate the differences in the extent to which fundamental rights affect the
relationships between private parties under private law in different legal systems.
Although the line between the relationship of subordination and that of
complementarity is not always clear-cut and the distinction between the two is a
matter of emphasis rather than a strict divide, it is nevertheless helpful in assessing
the impact of fundamental rights on private law and its implications for the
public/private divide.

3.1.4 The aim, methodology and plan of the Chapter

In the light of the foregoing, the primary aim of this Chapter is to establish how
private law and fundamental rights relate to each other at present in different
legal systems. The focus of attention will be the issue of whether in a particular
legal system fundamental rights are considered to be only the rights against the
State or whether they exist to guard interests which are so fundamental that they
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must be protected against all actors, be it public or private, and are therefore
considered to be general rights or objective values for the whole legal order. If it
is the latter approach leading to the constitutionalisation of private law which is
adopted, it will be considered whether this automatically leads to the subordina-
tion of private law to fundamental rights or whether the relationship of com-
plementarity between the two is nevertheless also possible.

Because the texts of the national constitutions and other human rights
instruments are silent on these questions, the answers can mainly be found in the
case law of the national courts, which, together with the legal doctrine, have been
playing the main role in the development of the relationship between fundamen-
tal rights and private law. Therefore, in this Chapter, I will discuss the approach
to the issue taken by the national courts (primarily of a higher instance). It will
be considered whether the courts give effect to fundamental rights in disputes
between private parties under private law, and, if so, in which way. This study will
be carried out taking into account the debate on the issues in question in the legal
literature.

The main focus of the analysis will be contract law cases. The attitude of the
courts in this kind of case is particularly illuminating considering that contract
law, being the law which in principle allows private parties to strike their own
balance of interests, presents the most difficulties in any discussion of the
constitutionalisation of private law. Therefore, the extent of the willingness of the
courts to extend the effect of fundamental rights to the relationships between
private parties under such a sensitive field as contract law can be considered to be
representative of the tendencies in the attitude of the courts with regard to the
relationship between fundamental rights and private law in general. At the same
time, consideration will also be given to the judgments pertaining to other fields
of private law in those cases where they represent the most important develop-
ments in the approach of the courts with regard to the effect of fundamental rights
in private law in general. These judgments will also be the focus of attention when
discussing the relationship between fundamental rights and private law in those
legal systems where the relevant case law in the field of contract law is non-
existent or is insufficient for providing a basis for solid conclusions.

Another methodological choice which has been made in view of the aim of
this Chapter is to focus on the approach of the national courts to the effect of
fundamental rights in those disputes between private parties which in continental
legal systems are governed by the general private law rules, in particular open
private law norms such as good faith or good morals, and in England & Wales by
the English common law, in which the issue of the constitutionality of the private
law legislation does not arise. Whereas statutes are universally considered to be
reviewable as to their compatibility with the national and/or international law on
fundamental rights and there is nothing to prevent such questions arising in
litigation concerning two private parties where one seeks to rely on that legisla-
tion and the other challenges its compatibility with fundamental rights norms, the
issues regarding the effect of fundamental rights between private parties in cases
where the interpretation and application of the general private law are involved
can be considered to be far more controversial. Particularly in the field of contract
law, such cases pose more difficulties as far as the effect of fundamental rights
between private parties is concerned. This is explained by the fact that, in such
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7 Cappelletti, Judicial Review in the Contemporary World, p. 62 f. See also Cappelletti/
Adams, HLR 1966, p. 1215 f.; Merryman, The Civil Law Tradition, p. 34 ff. 

8 The concept of a special Constitutional Court, distinct from the ordinary judiciary,
was derived from a similar institution created in Austria in the 1920s under the
intellectual influence of Kelsen. See Cappelletti, Judicial Review in the Contemporary
World, p. 46 f.

cases, it is not the choice by the legislator as a State actor bound by fundamental
rights which is tested as to its compatibility with fundamental rights law which is
at stake, but the legality of the choice made by the private parties themselves on
the basis of the private law norms which are compatible with fundamental rights.
In this context, the principal and the most sensitive issue that arises is to what
extent fundamental rights can have an impact on private acts, in particular,
contractual agreements. In other words, are private acts substantially governed by
the rules of private law or by fundamental rights standards? This question lies at
the heart of the distinction between the subordination of private law to funda-
mental rights and the complementarity between fundamental rights and private
law, and the answer thereto primarily depends on the position taken by the courts
while interpreting and applying general contract law in private law disputes. For
these reasons, the focus in this Chapter will be on the way in which the courts
give effect to fundamental rights in those cases where, in the absence of specific
legislation, on the continent a dispute between private parties is governed by the
general private law and in England & Wales by the English common law.

Considering all the above mentioned, this Chapter is structured in the
following way. Attention is first given to the relationship between fundamental
rights and private law in German law as it is first and foremost the German legal
doctrine and practice that have been setting the tone for the whole debate on the
issue for more than half a century (3.2). Subsequently, the relationship between
fundamental rights and private law will be discussed in relation to Dutch law (3.3)
and English law (3.4) where interest in this issue has particularly grown in recent
years.

3.2 German law

3.2.1 Introduction

The framers of the Grundgesetz, i.e. German ‘Basic Law’ or ‘Constitution’, under-
took an experiment that by the time of the adoption of the Constitution in 1949
was indeed rare anywhere in the world – a comprehensive system of judicial
review for conformity with constitutional principles. Starting from the assumption
that the ordinary courts would not be fully able to exercise ‘value-oriented, quasi-
political functions involved in judicial review’,7 the main role in this system was
given to the Federal Constitutional Court – a special tribunal whose principal
function is the adjudication of constitutional issues.8 This newly created system,
which arose in response to the atrocities of fascism, was considered to be best
suited for the establishment of the primacy of Grundrechte, i.e. ‘basic rights’ or
‘constitutional rights’, in the entire legal order.
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9 Article 100 (1) of the Basic Law.
10 Article 93 (4a) of the Basic Law. 
11 See, for example, BVerfG 15 December 1965, BVerfGE 19, 342, 347; BVerfG 19 July

1967, BVerfGE 22, 254, 265; BVerfG 15 April 1969, BVerfGE 25, 327, 331; BVerfG
16 May 1973, BVerfGE 35, 311; BVerfG 26 March 1987, BVerfGE 74, 358, 370;
BVerfG 29 May 1990, BVerfGE 82, 106; BVerfG 14 October 2004, 1481/04, http:
//www.bverfg.de/entscheidungen/rs20041014_2bvr148104.html. This is also the
prevailing opinion among academic scholars. See Ellger, in: Friedmann/Barak-Erez,
Human Rights in Private Law, p. 164, with further references. 

12 For criticism of this situation, see, for example, Hess, JZ 2005, p. 550. 

Pursuant to Article 1 (3) of the Basic Law, the constitutional rights guaran-
teed by it are binding on all three branches of the government – the legislature,
the executive and the courts, whether state or federal. That means that a violation
of a constitutional right can be contested in any administrative or judicial pro-
ceeding at any time. If a court finds a federal statute to be unconstitutional, it
must submit the issue to the Federal Constitutional Court which has exclusive
jurisdiction to declare federal statutes invalid. 9 Moreover, if the ordinary courts
decline to find an alleged violation of a constitutional right, the aggrieved party
can submit a constitutional complaint (Verfassungsbeschwerde) to the Constitu-
tional Court after his or her case has been heard by the ordinary court of last
instance.10 Accordingly, the Constitutional Court avails itself of broad powers in
all matters related to the application of constitutional rights in the legal order, and
hence it is the Constitutional Court that has the last word in determining the
principal issue to be discussed in this chapter – the relationship between funda-
mental rights and private law.

The paramount importance of the Basic Law in the German legal order can
also be seen in the fact that it enjoys a higher normative status in the legal
hierarchy than the ECHR which is of the same normative status as a German
federal statute.11 Such factors as the inclusion in the Basic Law of a catalogue of
fundamental rights, which, if not wider in range than the catalogue of rights
contained in the ECHR, is at least equivalent to it, a more efficient implementa-
tion mechanism established by the Basic Law and certainly the precedence of the
Basic Law over the ECHR have contributed to the ECHR being left only a limited
role in the German legal order.12 In this section, therefore, I will confine myself
to the developments in the relationship between private law and fundamental
rights contained in the Basic Law.

Apart from the strong constitutional tradition, the German legal order is also
characterized by a strong and deep-rooted tradition of private law which finds its
expression in the German Civil Code of 1900 (Bürgerliches Gesetzbuch (BGB)).
The Basic Law does not establish a hierarchy between the Federal Constitutional
Court and specialized courts, which means that, formally, the highest authority
in private law matters is the Federal Supreme Court. Thus not only the constitu-
tional tradition, but also the tradition of private law may be important in deter-
mining the way in which fundamental rights and private law relate to each other
in German law.

For these reasons, this section will be devoted to the main developments in
the approach of the Federal Constitutional Court regarding the balance between
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13 BVerfG 15 January 1958, BVerfGE 7, 198 (Lüth).

the two traditions against the background of the doctrinal debate. These develop-
ments will be traced from the so-called theory of the ‘indirect effect’ of constitu-
tional rights in private law (3.2.2) to the rise of the theory of the ‘State duties to
protect constitutional rights’ (3.2.3).

3.2.2 The rise of the theory of ‘indirect effect’ as a foundation for the
application of fundamental rights in private law

3.2.2.1 The Lüth case

The first case in which the Federal Constitutional Court took an opportunity to
give its opinion on the subject of the relationship between fundamental rights and
private law was a dispute between Erich Lüth, the president of the Hamburg Press
Club, and Veit Harlan, the director of the anti-Semitic film ‘The Jew Suss (‘Jud
Süß’) during the Third Reich. In 1950, after a period of retirement, Harlan
directed his first post-war movie ‘Immortal Beloved’ (‘Unsterbliche Geliebte’). In-
censed by the re-emergence of this director from the Nazi period, Lüth called upon
distributors, cinema owners, and the public to boycott Harlan’s new film.

Suing in the State Court (Landgericht), the producer and distributor of
‘Immortal Beloved’ sought an injunction against Lüth prohibiting him from
issuing further calls to boycott the film. The plaintiffs sued under section 826 of
the German Civil Code which contains a general clause providing a remedy
against a person who ‘intentionally causes injury to another person in a manner
contrary to good morals’. Read in conjunction with section 1004 of the Civil
Code, it grants the person who has suffered harm the right to have the tortfeasor
ordered to refrain from the conduct in question. Finding that Lüth’s statements
had injured the plaintiff’s business in violation of section 826 of the Civil Code,
the State Court ordered Lüth to refrain from uttering such statements in the future
or else face a fine or imprisonment.

In response, Lüth filed a constitutional complaint with the Federal Constitu-
tional Court. He claimed that the injunction against his further statements clearly
violated article 5 (1), first sentence, of the Basic Law which guarantees everyone
the right to freedom of expression. In a ground-breaking decision, the Constitu-
tional Court held that Lüth’s speech was indeed protected by Article 5 (1) and
that by prohibiting the complainant from making statements which could lead
others to boycott Harlan’s films the State Court, by its judgment, had violated the
Basic Law.13

In this way, the Federal Constitutional Court for the first time gave effect to
constitutional rights in a purely private law dispute between two private parties.
This result could only be reached, however, after a complicated doctrinal journey.

3.2.2.2 The two extremes: ‘direct effect’ versus ‘no effect’

In the years after the adoption of the Basic Law of 1949 and preceding the  Lüth
case, it was unquestionable in the doctrine and practice that being intended to

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



Chapter 3: Fundamental rights and private law 59

14 For a thorough discussion, see Stern, Das Staatsrecht, p. 1253 ff. 
15 BVerfG 15 January 1958, BVerfGE 7, 198, 204, with references to German literature.
16 For a detailed bibliographical survey, see Leisner, Grundrechte und Privatrecht,

p. 310, fn. 63. Compare Schmidt-Rimpler, AöR 1950, p. 165; von Mangoldt/Klein, Das
Bonner Grundgesetz, p. 64 ff.; Geiger, Die Grundrechte in der Privatrechtsordnung,
p. 9 ff. 

17 Schätzel, RdA 1950, p. 250. For the constitutional framers’ view of civil law, see von
Mangoldt/Klein/Starck, Das Bonnner Grundgesetz, p. 136.

18 See Schätzel, RdA 1950, p. 248. Compare also Lawson, A Common Lawyer Looks at
the Civil Law, p. 89. In particular, Lawson observes that, historically, the civil law
‘was essentially a law between equals (…) [Therefore,] the constitution of the
government and its relations with anyone else (…) was entirely outside Civil Law
and were called public law’. 

19 Barak speaks in this connection about the ‘non-application model’. See Barak, in:
Friedmann/Barak-Erez, Human Rights in Private Law, p. 18 ff. 

protect citizens directly against State intrusions, the constitutionally guaranteed
basic rights applied to the entire system of administrative and criminal law, i.e. to
public law.14 Huge differences existed, however, with regard to the application of
basic rights to private law. Considering in the Lüth case the general question of
whether constitutional rights are applicable in private law, the Court acknowl-
edged that it was confronted with two ‘extreme’ positions.15 These positions have
not lost their significance today and therefore deserve our attention in the present
context.

According to the first ‘extreme’ view,16 which was primarily advanced by
scholars with a private law background, constitutional rights are rights only
against the State. Because public and private law are two distinct systems and
everybody agrees that constitutional law is a form of public law, it was argued that
this form of public law – like any other form of public law – has no bearing upon
the distinct and autonomous system of private law. Of course, private law must be
compatible with the constitution, but this requirement will already be satisfied as
long as the process which brought about private law either through the adoption
of the legislation or through its development in the case law is in accordance with
the constitution. As has been the case since time immemorial, the relationship
between private parties must be governed by private law, and the problems of
constitutional interpretation cannot arise in the adjudicative process of private
law application. Some even suggested that because constitutional rights were
historically directed only against the State, the Parliamentary Council that was
convened to draft the Basic Law in 1948 was not even authorized to affect private
law.17 A related view was that constitutional rights were needed only against the
State as a ‘superior’ authority and were not necessary for the relationships between
private parties under private law which constitute relationships between equals.18

Accordingly, if constitutional law has no bearing on private law and constitu-
tional rights are only rights against the State, not only their application, but also
their relevance to a dispute between private parties is excluded. The obvious
consequences of this ‘non-effect’ approach 19 in the Lüth case – being a dispute
between private parties – would be the resolution of the dispute between Lüth and
Harlan solely on the basis of the Civil Code without taking Lüth’s constitutional
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20 See Nipperdey, RdA 1950, p. 126; Nipperdey, in: Bettermann/Nipperdey, Die Grund-
rechte, Part II, p. 748 ff.;. Nipperdey, in: Bettermann/Nipperdey, Die Grundrechte,
Part IV/2, p. 18 ff.; Enneccerus/Nipperdey, Allgemeiner Teil, p. 92 ff.; Nipperdey,
Grundrechte und Privatrecht, p. 13 ff. For other proponents of this view, see Leisner,
Grundrechte und Privatrecht, p. 365 ff.; Ramm, Die Freiheit der Willensbildung, p.
56 ff.; Gamillscheg, AcP 1964, p. 386 ff., in particular, 419 ff.; Steindorff, Persön-
lichkeitsschutz im Zivilrecht, p. 12.

21 Nipperdey, RdA 1950, p. 126.
22 For the proponents of this view see fn. 20. The exception to this view is provided by

the approach by Schwabe who derives the direct effect of constitutional rights in
private law from the State guarantee of private autonomy. In his opinion, the State
has a duty to respect basic rights when acting as a regulator, judge or enforcer with
regard to private law. See Schwabe, Die sogenannte Drittwirkung der Grundrechte,
p. 16 ff., 67 ff.; Schwabe, Probleme der Grundrechtsdogmatik, p. 213. 

23 At this point, however, there are certain differences among the proponents of the
theory of ‘direct effect’. While Leisner, for example, is of the opinion that the indi-
vidual’s right to abridge constitutional freedoms is subject to the same limitations as
those to which the State is subject, Nipperdey’s view is that the force of basic-rights
clauses must be different, depending upon whether they work against the State or
against individuals, for the latter are bearers of constitutional rights. Respectively, see
Leisner, Grundrechte und Privatrecht, p. 318 ff. and Nipperdey, in: Bettermann/Nip-
perdey, Die Grundrechte, Part IV/2, p. 18. For the comparison between the positions
of Nipperdey and Leisner, see also Lewan, ICLQ 1968, p. 573 ff. 

24 Compare Leisner, Grundrechte und Privatrecht, p. 356; Enneccerus/Nipperdey, All-
gemeiner Teil, p. 95.

25 Nipperdey, RdA 1950, p. 126.

right to free speech into account. Hence the injunction granted by the State
Court on the basis that the statements by Lüth were tortious under section 826 of
the Civil Code would not be held to be unconstitutional.

The second ‘extreme’ view 20 was a diametrically opposite position which
found its expression in the so-called theory of ‘direct effect’ on third parties (Lehre
der unmittellbaren Drittwirkung). Before the Lüth case, the founding father of this
theory – Nipperdey – advocated the concept that constitutional rights apply not
only against the State, but should also be directly applicable in private law rela-
tionships – at least as far as the most important constitutional rights are con-
cerned.21 Most proponents of this theory derive the direct effect of constitutional
rights in private law from their function as fundamental objective norms for the
whole legal order.22 The consequence of such an approach is that certain constitu-
tional rights should ordinarily be binding on individuals and private groups in
approximately the same manner and to the same extent as they are binding on the
government.23 Thus, the legality of private persons’ transactions and other acts
becomes directly dependent upon the basic-rights clauses, and, in case their
violation is found, the role of the established private law is only limited to provid-
ing for the consequences of illegality such as invalidity or damages.24

Initially, the theory of ‘direct effect’ was developed by Nipperdey within
the framework of the constitutional guarantee of equality between men and wo-
men for the purpose of rectifying gross inequalities in wages.25 The Federal Labour
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26 In more recent decisions, however, the Federal Labour Court has distanced itself from
Nipperdey’s theory of ‘direct effect’ or else simply not applied it. See, for example,
BAG 20 December 1984, NJW 1986, 85, 86; BAG 23 June 1994, NZA 1994, 1080.

27 BAG 18 January 1955, BAGE 1, 258, 260 ff. 
28 BAG 10 May 1957, BAGE 4, 274, 276 ff. 

Court (Bundesarbeitsgericht), over which Nipperdey then presided, adopted his line
of argument and began to apply constitutional rights directly to the behaviour of
private parties and to invalidate contractual provisions that are in violation of
those rights.26 Thus, for example, it held a labour contract, in which the parties
had agreed that the minimum wages were to be less for women than for men, to
be illegal, as it violated Article 3 (2) and (3) of the Basic Law, and to be void by
reason of section 134 of the Civil Code.27 A ‘celibacy’ clause in an employment
contract between a hospital and an apprentice, according to which the contract
would be terminated if the apprentice married, was also held to be illegal, as it
violated Article 6 of the Basic Law, and void by virtue of Article 134 of the Civil
Code.28

The rigid application of the theory of ‘direct effect’ in the  Lüth case would
automatically lead to finding that the injunction against Lüth was unconstitu-
tional on the ground that the expression of an opinion favouring a boycott is legal,
as it is guaranteed by Article 5 of the Basic Law, and, therefore, it does not
infringe good morals under section 826 of the Civil Code. As the parties to the
case are first and foremost bound by a basic-right clause of Article 5, this clause
would enjoy absolute priority over the otherwise applicable tort law rules and
hence over the private law interest of Harlan in pursuing his occupation and that
of the film companies in carrying on a business enterprise without interference.
Whether a certain conduct – in this case the calls for a boycott – constitutes a
tortious act under section 826 of the Civil Code would thus be determined not on
the basis of the established rules of tort law, but on the basis of constitutional
rights, the role of the tort law rules being limited to providing for the conse-
quences of illegality.

The implications of these extreme positions for the relationship between
fundamental rights and private law are quite obvious. By defending a strict
separation of private law from public law and the complete autonomy of private
law from constitutional law, the proponents of the ‘non-effect’ approach seem to
exclude not only the very possibility of the subordination of private law to consti-
tutional rights, but also the possibility of a certain interface between constitu-
tional rights and private law which could lead to the development of a comple-
mentary relationship between them. Under this approach, constitutional rights
as defensive rights of the individual against the State and private law are totally
independent from each other. By contrast, the theory of the ‘direct effect’ of
constitutional rights in private law is aimed at establishing a rigid subordination
of private law to constitutional rights proceeding from the existence of a hierar-
chical relationship between the norms of the Constitution and that of private law.
The relationship between constitutional rights and private law is accordingly
characterized by the primacy of the former over the latter. It is the Constitution
which directs private law and determines who is right and who is wrong in a
private law dispute.
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3.2.2.3 An in-between solution – the theory of ‘indirect effect’

Having taken note of both these ‘extreme’ approaches, the Federal Constitutional
Court, however, did not adopt any of them, but instead opted for an intermediate
theory. On the one hand, the Court acknowledged that the main purpose of
constitutional rights is indeed to protect the individual’s sphere of freedom against
public authorities.29 This conclusion, which, according to the Court, is also true
for the constitutional rights embodied in the Basic Law, emerges from the history
of constitutional rights as defences against the State and not against other indi-
viduals.30 Nonetheless, from this fact the Court did not derive the Basic Law’s
total irrelevance for the private law system, reasoning in the following way:

‘Ebenso richtig ist aber, daß das Grundgesetz, das keine wertneutrale Ordnung sein will
(…), in seinem Grundrechtsabschnitt auch eine objective Wertordnung aufgerichtet hat
und daß gerade hierin eine prinzipielle Verstärkung der Geltungskraft der Grundrechte
zum Ausdruck kommt (…). Dieses Wertsystem, das seinen Mittelpunkt in der innerhalb
der sozialen Gemeinschaft sich frei entfaltenden menschlichen Persönlichkeit und ihrer
Würde findet, muß als verfassungsrechtliche Grundentscheidung für alle Bereiche des
Rechts gelten; Gesetzgebung, Verwaltung und Rechtsprechung empfangen von ihm
Richtlinien und Impulse. So beeinflußt es selbstverständlich auch das bürgerliche Recht;
keinen bürgerlich-rechtliche Vorschrift darf in Widerspruch zu ihm stehen, jede muß in
seinem Geiste ausgelegt werden’.31

Thus, in the Constitutional Court’s view, the function of constitutional rights is
not limited to being the individual’s bulwark against the State: the Basic Law
erects an objective system of values, which focuses on the free development of
human personality and his or her dignity. This system of values must apply
throughout the whole legal order, directing and informing legislation, administra-
tive acts and court decisions. Private law obviously also cannot escape from the
influence of constitutional values: no rule of private law may conflict with them,
and all such rules must be construed in a way that gives effect to these values.

The question which arises in this context, is whether there is no difference
in the impact of the value-system of constitutional rights in private law when the
dispute between two private parties is at stake and in public law when constitu-
tional rights are asserted against the State. According to the Constitutional Court,
although constitutional rights must also have an effect on the rules of private law,
this effect is not the same as in public law. The legal content of basic rights as
objective norms is said to influence rules of private law. 32 A certain intellectual
content radiates from constitutional law into private law and affects the interpre-
tation of the existing private law rules.33 A dispute between private parties on the
rights and duties that arise from the rules of conduct thus influenced by constitu-
tional rights, the Court emphasized, ‘remains substantively and procedurally a
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Compare also Dürig’s commentary on Article 1 of the Basic Law, in: Maunz/Dürig,
Grundgesetz, art. 1, abs. III, para. 131 ff.; Dürig, ÖV 1958, nos 8, 9, 194 ff.

private law dispute’.34 Thus, even though the interpretation of private law should
comply with the public law of the Constitution, it is nonetheless private law which
is interpreted and applied to the relationships between private parties under
private law.35 The influence of constitutional values on private law should be at
its strongest when the application of mandatory rules of private law is at stake:
because of their functional relevance and complementarity to public law, the
mandatory rules are especially exposed to the influence of constitutional law.36

The best suited for the realization of such influence are the general clauses of the
Civil Code, such as section 826 concerning good morals, which are considered to
be the entrance gates through which constitutional values may gain access to the
private law sphere.37 The relationship between constitutional rights and private
law rules understood as ‘general laws’ in the context of the limitation clauses
contained in the constitutional rights provisions must not, as the Constitutional
Court explained, be seen as one in which private law by its terms sets limits on
constitutional rights, but rather, as the relationship of ‘reciprocal effect’
(‘Wechselwirkung’), in which a special value of constitutional rights in a free
democratic state is preserved, so that the limiting effect of private law on constitu-
tional rights is in itself limited.38 In the light of this interaction, the Court con-
cluded, an individual balancing of the values underlying constitutional rights
against the values of private law must be undertaken.39

In reaching this conclusion the Federal Constitutional Court adopted what
has come to be known as the theory of ‘indirect effect’ on third parties (Lehre der
mittellbaren Drittwirkung) – as opposed to the above-mentioned theory of ‘direct
effect’.

3.2.2.4 Autonomy of private law as a rationale behind the theory of ‘indirect
effect’: a logical point or a paradox?

3.2.2.4.1 Introduction

The theory of ‘indirect effect’, which was adopted by the Federal Constitutional
Court in Lüth, was first defended by Dürig in response to the theory of ‘direct
effect’ proposed by Nipperdey.40 In fact, the major concern of Dürig, which led
him to reject the idea of the ‘direct effect’ of constitutional rights in private law
and to opt for an intermediary solution, which he saw in the idea of ‘indirect
effect’, was the concern about the preservation of the principle of private auton-
omy and the independence of private law. He uttered a warning that the direct
application of constitutional rights to private law relationships would be disastrous
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to private autonomy, particularly to the freedom of contract which would be
struck at its roots.41 A further and closely related consequence of the ‘direct effect’
would be an end to the independence of private law as against public law and
hence the destruction of the existing dualistic legal system.42 Thus, according to
Dürig, what is at stake in the choice in favour of the ‘indirect effect’ and against
the ‘direct effect’ is the preservation of the independence of private law through
the protection of private law from being taken over by the Basic Law clauses with
immediate effect, unmediated by private law according to its own logic.43 More-
over, in the view of Dürig, the Basic Law itself requires the preservation of the
independence of private law. According to him, private law would suffer irrepar-
able damage if the following starting point would be called into question:

‘Die primäre Entscheidung des Grundgesetzes für ein gegen den Staat gerichtetes generelles
Freiheitsrecht in (Art. 2 I) (...) umschließt begrifflich auch die Freiheit dem Staat gegen-
über, von ihm ungehindert in der unter gleich geordneten Privaten bstehenden Verkehrs-
und Tauschgerechtigkeit des Zivilrechts von Grundrechtssätzen, die für staatliches handeln
unabdingbar sind, abweichen zu können.’44

However, even in relation to the theory of ‘indirect effect’, the question which
arises is whether its application in practice always guarantees the independence
of private law from constitutional law and the separation of private law from
public law. In order to see whether Dürig’s conclusion as to the harmfulness of the
theory of ‘indirect effect’ for the constitutionally protected autonomy of private
law is correct, it seems necessary to take a closer look at the way his theory was
developed and applied by the Federal Constitutional Court in Lüth and the sub-
sequent cases decided by it. In the next subsection, therefore, the focus will be on
an analysis of the meaning of the concept of constitutional rights as an ‘objective
system of values’ for private law in the reasoning of Lüth (section 3.2.2.4.2) and
especially the role which the Federal Constitutional Court assigned to itself
(section 3.2.2.4.3) in securing the ‘indirect effect’ of constitutional rights in
private law.

3.2.2.4.2 Constitutional rights as an overarching system of values and private law
in the theory of Lüth: subordination or complementarity?

3.2.2.4.2.1 The limits to the new function of constitutional rights in private law

The main line of reasoning of the Constitutional Court in the Lüth case (see sec-
tion 3.2.2.3) can be summarized as follows. As constitutional rights are not merely
defences against the State but embody an objective system of values which applies
throughout the whole legal order, including private law, all private law must be
in conformity with these values. In the words of the Court, ‘keinen bürgerlichrecht-
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liche Vorschrift darf in Widerspruch zu ihm stehen, jede muß in seinem Geiste ausgelegt
werden’.45 The effect of constitutional rights in private law must be indirect:
although private law must comply with the public law of the Constitution, it is
nonetheless private law which is interpreted and applied to the relationships
between private parties.

Two major points can be distinguished in this reasoning by the Court. On the
one hand, in order to justify the relevance of constitutional rights to an (by that
time totally) autonomous system of private law, the Constitutional Court first of
all introduced the concept of constitutional rights as ‘objective values’ – the
concept which has become central in German constitutional doctrine.46 In fact,
by reaching the conclusion that constitutional rights embody an objective system
of values which underpins the whole legal order, the Court suggested that consti-
tutional rights are not merely instrumental in delimiting State action and setting
a constraint on public decision-making, but that they are so important in society
that they must not be confined to any specific legal relationship. These values are
the same for the whole legal order and should therefore be honoured both in a
public law relationship between an individual and the State and in a private law
relationship between individuals. They should permeate the State and society,
public and private law, wherever the line between the two is to be drawn. As a
result, as Hesse put it:

‘[Das] Privatrecht, bislang für die Gestaltung des Rechtsbeziehungen und die Entscheidung
von Rechtsstreitigkeiten allein maßgebend, wird durch eine andere rechtliche Ordnung
überlagert; diese hat ihm gegenüber sogar den Vorrang (….).’47

Moreover, the rules of private law have come to be perceived as the materialisa-
tion of values embodied in constitutional rights and have thus been ‘charged with
constitutional values’.48 As a consequence, every private law issue has at the same
time become a constitutional rights issue. What the transformation of constitu-
tional rights from defences against the State into the overarching system of values
for the whole legal order therefore discredited was the view that constitutional law
governed only the process of ‘making’ private law, but not the application or the
interpretation thereof.49 As far as this change in the function of constitutional
rights is concerned, the position of the Constitutional Court in Lüth is very
reminiscent of the theory of ‘direct effect’ – the theory which leads to the subordi-
nation of private law to the Constitution and which was rejected by the Court in
this case. Based on the function of constitutional rights as fundamental objective
norms for the whole legal order, the theory of ‘direct effect’ also places private law
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under the umbrella of constitutional rights and makes it clear that no private law
norm can be in conflict with constitutional rights.

On the other hand, however, of crucial importance for understanding the
nature of the relationship between constitutional rights and private law under
Lüth is the second major point in the reasoning of the Constitutional Court. By
stressing that constitutional rights as objective norms only influence the existing
private law rules, in particular through the general clauses, and accordingly do not
apply directly to the dispute between private parties without first undergoing a
transformation within private law, the Court seems to suggest that it did intend
to make a principal distinction between the direct and indirect effect of constitu-
tional rights in private law. Moreover, the Court explicitly emphasized that a
dispute between private parties concerning the rights and duties that arise from
the rules of conduct thus influenced by constitutional rights remains a dispute
under private law. By doing so, it acknowledged that even if constitutional norms
are invoked, the balancing between the constitutional law value and private law
value or two constitutional law values takes place within the framework of private
law, and that it is the task of private law to strike a fair balance between the
conflicting values. In this way, the Constitutional Court clearly tried to limit the
influence of constitutional norms on private law norms. It appears that by speak-
ing only about ‘influencing’(‘Beeinflussung’) private law by constitutional rights
and the ‘radiating effect’ (‘Ausstrahlungswirkung’) of constitutional rights on
private law, as well as establishing the need for the transformation of constitu-
tional rights on the level of private law itself, the Court refused to establish a
hierarchical relationship between constitutional rights and private law in which
the norms of private law would be subordinate to the constitutional rights clauses
and superseded by them. On the contrary, while placing private law under the
umbrella of constitutional rights as objective values, the Court, in contrast to the
postulates of the theory of ‘direct effect’, maintained a privileged position for
private law in relation to constitutional law.50 This privileged position of private
law, which led Hager to speak about ‘a possibly smaller effect’ of constitutional
rights as objective values than constitutional rights in their function of defensive
rights against the State,51 manifests itself, to use the words of Diederichsen, in two
‘maxims’. According to Diederichsen, by adopting the theory of ‘indirect effect’
in Lüth the Constitutional Court promised, first, to transport constitutional values
into dogmatic constructions of private law only through private law itself and thus
‘only through open doors (…) and not through the window and every gap in the
walls’.52 Second, private law values, which were not simultaneously protected by
the Constitution, were to retain considerable potency when confronted with
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constitutional law values.53 This would mean that constitutional values would not,
in every case of their relevance to a dispute between private parties, override the
otherwise applicable rules of private law.

Thus, by adopting an ‘indirect effect’ approach as it was developed by Dürig,
in theory the German Constitutional Court recognized the value of the autonomy
of private law in the German legal order and the distinction between public and
private law. Yet, neither the autonomy of private law nor the distinction between
public and private law could continue to remain absolute. The pronouncement
of the Constitutional Court in Lüth entailed the end of the pre-Lüth sovereignty
of private law when it was considered to be a closed system in itself for the regula-
tion of the relationships between private parties and resolving disputes between
them. The pre-Lüth sovereignty of private law was replaced by the post- Lüth
sovereignty of private law in the sense of private law being regarded as a specific
manifestation of the values contained in the Basic Law and being considered to
be responsible for accommodating the value-system of constitutional rights within
itself according to its own logic. Accordingly, after the Lüth case the two tradi-
tions – a private law tradition and a constitutional law tradition – were to become
complementary to each other, and the relationship of the strict separation of
private law from public law, in particular constitutional law, was to give way to
the interface, or ‘reciprocal effect’, between them.

3.2.2.4.2.2 The new tasks of the private law courts

The meaning of the complementarity of the two traditions becomes particularly
clear if one looks at the new role to be played by the private law courts with a
view to ensuring respect for the ‘objective value system’ of the Constitution in
private law disputes. Although the binding force of constitutional rights on all
State bodies, including the judiciary, had already been established by Article 3 (3)
of the Basic Law, the meaning of this provision for the private law courts was only
first clarified in Lüth. According to the decision of the Constitutional Court in
this case, a private law judge is constitutionally bound to ascertain whether the
applicable rules of substantive private law have been influenced by constitutional
rights in the manner described by the Court (see section 3.2.2.3 above); if so, the
judge must construe and apply the rules as so modified.54 This is what is meant by
saying that the private law judge is bound by constitutional rights pursuant to
Article 1 (3) of the Basic Law.55 If the judge delivers a judgment which ignores the
influence of constitutional law on the rules of private law, he or she violates not
only objective constitutional law by misconceiving the content of the objective
norms underlying the Basic Law, but, in addition, as the bearer of public power,
by his or her judgment he or she also violates the subjective constitutional right
itself, which the citizen is constitutionally entitled to have respected by the
judiciary.56
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In this way, the Constitutional Court imposed on the private law courts the
duty to give indirect effect to constitutional rights in private law in every case
before them. In the Lüth case compliance with this new task implied that the
private law courts were obliged to take into account the influence of the consti-
tutional right to freedom of expression contained in article 5 (1), first sentence,
of the Basic Law while interpreting the mandatory rule of section 826 of the Civil
Code concerning good morals. By constructing and applying the phrase ‘contrary
to good morals’ without due regard to the indirect effect of Lüth’s constitutional
right to free speech, the private law judge would act in violation of the Basic Law.

Thus, under the new approach to the role of constitutional rights in private
law the private law judge no longer acts in conformity with the Constitution if,
and this had been the case before Lüth, he or she decides a dispute between pri-
vate parties on the basis of purely private law considerations without due regard
to the influence of constitutional rights. This implies that in order to comply with
the Basic Law the private law judge has to consider the impact of fundamental
rights in every case before him or her when applying private law even if the parties
have not invoked a particular fundamental right. In practical terms, in order to
comply with this duty the private law courts must balance a right or interest
protected by private law against an interest protected by constitutional rights, as
in the Lüth case, or the two countervailing interests, both of which are protected
by constitutional rights, against each other.57 Because of the fact that many pri-
vate law rights and interests can also be viewed to be protected by constitutional
provisions and can be elevated to the status of constitutional rights, 58 in most
cases a balance has to be struck between two competing constitutional rights.

Despite this profound change in the tasks of the private law courts, the
autonomy of private law, and thus the distinction between public and private law,
were nevertheless to be preserved because under the dictum of the Constitutional
Court in Lüth the balancing of competing constitutional rights was to take place
within the framework of private law, in particular within the general clauses of
private law and with due regard to private law. The Lüth dictum therefore was to
prevent the courts of private law ‘from freeing themselves entirely from the
provisions of the Civil Code and from balancing competing constitutional values
against each other on a clean slate unconstrained by the provisions of private law’.59

3.2.2.4.2.3 Complementarity as a starting point

Accordingly, the change in the function of fundamental rights in the German
legal order was not to lead to the end of the independence of private law from
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constitutional law. Although the Constitutional Court in the  Lüth case recog-
nized that fundamental rights constituted an objective system of values for the
whole legal order with which no rule of private law could be in conflict, it also
tried to avoid the first-order clash between constitutional values by emphasizing
that it is private law which decides when, under what conditions, and to which
degree constitutional values should be incorporated into its own fabric. In this
way, at least in theory, the Constitutional Court refused to completely subordinate
private law to the Basic Law and made it clear that the fact that fundamental
rights are an objective system of values for the whole legal order, including private
law, was only to lead to the establishment of a complementary relationship
between them.

At the same time, although in the theory of Lüth the autonomy of private law
was in principle honoured, the idea that constitutional rights are not only defen-
ces against the State, but accommodate within themselves a catalogue of all-
embracing values, has nevertheless laid down a solid potential for strengthening
the constitutional tradition in the German legal order. Whether the Constitu-
tional Court tried to realize this potential in its case law with a view to transform-
ing the relationship of complementarity between constitutional law and private
law into the relationship of subordination between the two or nevertheless stuck
to its promise to observe a privileged position for private law with regard to the
effect of constitutional rights will be discussed in the next section 3.2.2.4.3.

3.2.2.4.3 Control by the Federal Constitutional Court over decisions of the private
law courts: deference or over-review?

3.2.2.4.3.1 The Federal Constitutional Court’s role under the doctrine of Lüth

Supervision of the way in which the private law courts take constitutional rights
into account when deciding disputes between private parties and thus fulfilling
their constitutional duty to observe constitutional rights is exercised by the
Federal Constitutional Court. As this Court noted in the Lüth case, quite apart
from any remedies a citizen may have in the private law courts to correct the
errors with regard to the interpretation and application of private law in the light
of constitutional values, he or she can invoke the Federal Constitutional Court
by means of a constitutional complaint (Verfassungsbeschwerde) against a judg-
ment of a private law court.60 The idea behind the institution of a constitutional
complaint, the Court emphasized, is to test all acts, whether by the legislature, the
executive or the judiciary, for ‘compatibility with the Constitution’.61 Hence, in
its function as the ultimate guardian of constitutional rights, the Constitutional
Court has the power to overturn those decisions of the ordinary courts in which
the way the general law has been applied unduly restricts the scope of a particular
constitutional right involved in the individual case.62 Decisions of the private law
courts are also not immune from supervision by the Constitutional Court: in a
case of a constitutional complaint against a decision of the private law court the
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Constitutional Court must determine whether the private law court has correctly
ascertained the reach and effect of the constitutional rights in private law.63 It is
therefore the Constitutional Court which has the final word in ‘reconciling, as
required by constitutional law, the conflicting restrictive tendencies of the basic
right and private law’.64

As a result of this decision by the Constitutional Court, broad possibilities for
constitutional complaints against the decisions of the private law courts, and thus
for the expansion of the powers of the Constitutional Court in the field of private
law, were opened up. Although constitutional rights were said to influence only
private law as objective values, private parties were nevertheless not deprived of
their possibility to enforce constitutional rights by means of a constitutional
complaint against decisions of the private law courts in the same way as against
State bodies acting under public law.

How all this was to be reconciled with a privileged position of private law
with regard to the effect of constitutional rights, which was adopted in Lüth and
discussed in section 3.2.2.4.2 above, and whether this privileged position was
indeed observed by the Constitutional Court in the practice of its constitutional
review under the theory of ‘indirect effect’ are issues which will be the focus of our
attention in the present section. In fact, these issues boil down to the problem of
the extent of the Constitutional Court’s supervision of the decisions of the private
law courts which, in its turn, has a large impact on the extent of the independence
of German private law from constitutional law in practice. How far can the
Constitutional Court go in reviewing the decisions of the private law courts as to
their compatibility with constitutional rights? Are there limits to its constitutional
review?

Addressing these issues in the Lüth case for the first time, the Constitutional
Court pointed out that its task is limited to determining whether the reach and
effect of constitutional rights in private law have been correctly ascertained by the
ordinary courts: it is not for the Constitutional Court to fully check the judgments
of the private law courts for errors of law in general; the Constitutional Court
merely assesses the ‘radiating effect’ (‘Ausstrahlungswirkung’) of constitutional
rights on private law and implements the values inherent in the precepts of
constitutional law.65 Acknowledging that it was not to act as a court of appeal
(Revisionsinstanz), and much less as a court of ‘over-review’ (‘Superrevisions’-
Instanz), in relation to the private law courts, the Constitutional Court noted at
the same time that it may not refrain from checking the judgments of these courts
in general and leave uncorrected any instance, which comes to its notice, of the
misapplication of constitutional rights.66

The actual meaning of this tentative conclusion by the Constitutional Court
concerning the relationship between the decisions of the private law judge and
those of the constitutional judge against the background of the theory of ‘indirect’
effect was further developed by the Court in its subsequent case law. In fact, in
this case law, one can trace two different attitudes in the Court’s approach to the
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67 BVerfG 24 February 1971, BVerfGE 30, 173 (Mephisto).
68 For a detailed analysis of the position of the Federal Constitutional Court in Mephisto,

see Quint, Md.L.R. 1989, p. 290 ff. 
69 BVerfG 24 February 1971, BVerfGE 30, 173 (Mephisto), 197 (my translation).
70 BVerfG 24 February 1971, BVerfGE 30, 173 (Mephisto), 197 (my translation).
71 In taking this position, the prevailing opinion rested heavily on the so-called ‘patent

case’ that had been decided by the German Constitutional Court after Lüth (BVerfG
10 June 1964, BVerfGE 18, 85). Being aware of the problem of the conflict of com-
petences between the Constitutional Court and ordinary courts and with a view to
limiting the scope of the constitutional review, in this case the Constitutional Court
developed a distinction between issues of ‘specific constitutional law’ which lie within
its competence and issues of ‘ordinary law’ which lie outside its competence (BVerfG
10 June 1964, BVerfGE 18, 85, 92). Guided by this distinction, the Court showed its
reluctance to interfere with the Federal Patent Court’s decision that the disclosure
by the Federal Patent Office of certain technical information submitted with a patent

scope of constitutional review – a deferential attitude and the so-called ‘over-
review’ (‘Superrevision’) attitude.

3.2.2.4.3.2 Deference in the case law of the Federal Constitutional Court: 
Mephisto

A deferential attitude of the Constitutional Court to the decisions of the private
law courts is in particular exemplified in the Mephisto case67 – another ‘speech’
case decided by the Court in 1971.68 In contrast to Lüth, here the conflict arose
not between a right protected by private law on the one hand, and a constitu-
tional right on the other, but between two constitutional rights – the right to
artistic freedom and the right to human dignity – which under the theory of
‘indirect effect’ are also to be weighed against each other within the open private
law norms. According to the prevailing opinion in Mephisto, it is the task of the
private law judge to undertake an ‘evaluative weighing of the circumstances of the
individual case’ and to ‘render concrete’ the limits of the constitutional protection
of one party against the other, with the Constitutional Court retaining the right
to intervene only if the decision of the private law judge ‘has not recognized that
a weighing of countervailing basic rights is necessary or if his decision rests on a
fundamentally incorrect view of the importance, and especially the scope, of
either of those basic rights’.69 As the Court pointed out, it is not, like a court of
appeal, empowered to substitute its own opinion on the case for that of the private
law judge: if the private law judge has asserted the correct principles, the constitu-
tional right of the losing party is not violated even if the balancing undertaken by
this judge ‘might be questionable because he attributed too much or too little
weight to the interests of one side or the other’.70

In fact, by reaching this conclusion, the Constitutional Court acknowledged
that it cannot review the facts as found and evaluated by the private law courts;
their interpretation and application of private law in the individual case are
matters of ‘ordinary law’ and therefore lie within the competence of the private
law courts. The Constitutional Court is therefore empowered to intervene only
in the case of a violation of ‘specific constitutional law’. 71 It is only violated in
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application did not violate the applicant’s right to property guaranteed by article 14
(1) of the Basic Law. A similar approach was also followed in another case decided
by the Court three years later, in which the Court noted that its scope of review was
quite limited in determining whether the amount of maintenance payments awarded
by a State Court in a separation case was so low that it violated the Basic Law
(BVerfG 7 June 1967, BVerfGE 22, 93). For an evaluation of the distinction between
issues of ‘specific constitutional law’ and issues of ‘ordinary law’ and the criteria
developed by the Constitutional Court in its further case law with a view to making
this distinction concrete, see Schuppert, AöR 1978, p. 43; Papier, in: Starck et al.,
Bundesverfassungsgericht und Grundgesetz, p. 432 ff.;  Steinwede, Spezifisches Verfas-
sungsrecht und einfaches Recht, p. 32 ff.; Herzog, in: Maurer, Das akzeptierte Grund-
gesetz, p. 431. These criteria were heavily criticised in the literature. Compare, in par-
ticular, Schuppert, AöR 1978, p. 44 ff.; Papier, in: Starck et al., Bundesverfassungsge-
richt und Grundgesetgz, p. 442 ff.; Hermes, in: Alexy/Erbguth, Verfassungsrecht und
einfaches Recht, p. 144 ff.; Oeter, TelAvivU.S.L. 1994, p. 27 ff.

72 Quint, Md.L.R. 1989, p. 303 f.; Oeter, AöR 1994, p. 529 ff., in particular, p. 549,
p. 556 ff.

73 It is interesting to note that this position of the Court was not shared by Judge Rupp-
von Brünneck. In her dissenting opinion in Mephisto she argued that the deferential
review marked a sharp break from the doctrine of Lüth, in which the Court had un-
dertaken its own balancing of constitutional rights. In Rupp-von Brünneck’s view,
the prevailing position would result in no constitutional review at all if the lower
court merely specified the applicable basic right or rights and repeated an appropriate
statement of general principles extracted from the opinions of the Constitutional
Court (BVerfG 24 February 1971, BVerfGE 30, 173 (Mephisto), 220 f.). As we shall
see below, in its later decisions the Constitutional Court agreed with this dissenting
opinion and modified its position. 

those cases in which the error of the decision lies solely in the private law court’s
disregard of a constitutional right or if its decision is based on an incorrect under-
standing of the importance and scope of a particular constitutional right provision.
Constitutional law, however, is not violated in every instance in which a decision
is defective from the perspective of ‘ordinary law’. As Quint explains the position
of the Court in Mephisto:

‘It is not only that the Constitutional Court cannot intervene to impose its own balancing
of the interests; rather, it appears that the basic right is itself not violated if a private law
judge, who does not appear to have mistaken the general principles involved, weighs the
interests and comes to a different conclusion than the Constitutional Court would have
reached had it weighed the interests itself. (…) The prevailing opinion appears to con-
clude that one has a constitutional right only to the statement of correct general principles
and a plausible application of those principles to the specific case by a private law judge;
one does not have a constitutional right to any specific result.’72

Under the doctrine of Mephisto, therefore, the Constitutional Court cannot place
itself in the position of the private law judge who delivers a decision under the
‘ordinary law’ that has a bearing on constitutional rights and the scope of its
constitutional review is thus substantially limited.73 By restricting its control over
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74 Compare Kunig, in: Alexy/Erbguth, Verfassungsrecht und einfaches Recht, p. 38 f. 
75 BVerfG 15 January 1958, BVerfGE 7, 198 (Lüth), 230.
76 BVerfG 15 January 1958, BVerfGE 7, 198 (Lüth), 214-230. For criticism of the way

the Constitutional Court embarked on this balancing in Lüth, see Diederichsen, JURA
1997, p. 63. 

77 BVerfG 15 January 1958, BVerfGE 7, 198 (Lüth), 218 f.
78 BVerfG 15 January 1958, BVerfGE 7, 198 (Lüth), 212 (my translation).

the decisions of the private law courts to matters of ‘specific constitutional law’,
which boils down to the assessment of the ‘radiating effect’ of constitutional rights
on private law, the Court denied its power to exercise total control over these de-
cisions which would transform it into a court of appeal and recognized that the
private law courts enjoy a wide margin of appreciation with regard to the interpre-
tation of private law and its application to a particular case. This approach by the
Constitutional Court appears to be in conformity with the Basic Law, which does
not establish a hierarchy between the Constitutional Court and the ordinary
courts,74 and is in line with the recognition of the autonomy of private law and the
rejection of the idea of the subordination of private law to fundamental rights in
the theory of the Lüth case.

3.2.2.4.3.3 ‘Over-review’ in the case law of the Federal Constitutional Court:
Deutschland Magazin

That the Constitutional Court’s deference to the decisions of the private law
courts was never meant to be seen as total submission had already become clear,
however, in the decision of the Court in the Lüth case itself. In this decision, the
State Court’s judgment was overturned by the Constitutional Court as being
unconstitutional because the private law court had misjudged the effect of the
high constitutional value embodied in the constitutional right to freedom of
expression.75 Assuming its task of interpreting the phrase ‘contrary to good morals’
in section 826 of the Civil Code in the light of the constitutional influence
exerted by the right to freedom of expression, the Constitutional Court balanced
Lüth’s speech interests against the economic interests of Harlan and the film
companies.76 The Constitutional Court came to the conclusion that Lüth’s
constitutionally protected right to free speech was to prevail over Harlan’s eco-
nomic interest protected by private law which, in the view of the Court, was only
of a minimal nature,77 and the injunction granted by the private law court against
Lüth was accordingly unconstitutional.

In fact, by introducing a concept of ‘balancing constitutionally protected
interests’ (‘Güterabwägung’) in the realm of private law, which, according to the
Constitutional Court, was to be carried out in the light of ‘all the essential circum-
stances of a concrete case’, and by undertaking such a balancing process itself on
the ground that ‘an incorrect balancing [by the courts of private law] could
infringe upon a constitutional right and thus justify a constitutional complaint’,78

the Court in Lüth went far beyond a mere assessment of the ‘radiating effect’ of
constitutional rights in private law. Instead of the initial obligation to limit itself
to controlling the statement of general principles involved in a concrete case, the
Court demonstrated its readiness to substitute the outcome of the balancing of
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79 For a detailed analysis of the position of the Federal Constitutional Court in Deutsch-
land Magazin, see Quint, Md.L.R. 1989, p. 318 ff.

80 BVerfG 11 May 1976,  BVerfGE 42, 143 (Deutschland Magazin), 147 f. On the cri-
terion of the seriousness of the ‘invasion’ of constitutional rights see, for example,
Scherzberg, Grundrechtsschutz und ‘Eingriffsintensität’. 

81 BVerfG 11 May 1976, BVerfGE 42, 143 (Deutschland Magazin), 149. See also BVerfG
11 May 1976, BVerfGE 42, 163 (Echternach), 168 f.; BVerfG 13 May 1980, BVerfGE
54, 129 (Art Critique), 135 f.; BVerfG 3 June, 1980, BVerfGE 54, 208 (Böll), 215 ff.;
BVerfG 25 January 1984, BVerfGE 66, 116 (Wallraff ), 13 f. For a discussion of these
cases, see Quint, Md.L.R. 1989, p. 318 ff.

82 BVerfG 11 May 1976, BVerfGE 42, 143 (Deutschland Magazin), 149 ff.
83 See, for example, speech cases such as BVerfG 11 May 1976, BVerfGE 42, 163 (Ech-

ternach), 169; BVerfG 13 May 1980, BVerfGE 54, 129 (Art Critique), 136; BVerfG 3
June, 1980, BVerfGE 54, 208 (Böll), 218 f.; BVerfG 25 January 1984, BVerfGE 66,
116 (Wallraff ), 131 f. 

84 Compare BVerfG 11 May 1976, BVerfGE 42, 163 (Echternach), 170 f.; BVerfG 13
May 1980, BVerfGE 54, 129 (Art Critique), 130; BVerfG 3 June, 1980, BVerfGE 54,
208 (Böll), 218 f.; BVerfG 25 January 1984, BVerfGE 66, 116 (Wallraff ), 135 ff. The

interests reached by the private law courts with its own outcome and in this way
it shaped private law according to its own view.

In subsequent cases the Constitutional Court explicitly modified its deferen-
tial position outlined in Mephisto and declared that it had a certain degree of
discretion to adjust the standard of review according to the nature of the indi-
vidual case. Thus, in Deutschland Magazin , the leading case in which the Court
developed its doctrine on the level of scrutiny,79 it cited the Mephisto decision in
reiterating that the role of the Constitutional Court is not to review the decisions
of the private law courts, but nonetheless indicated that the intensity of its
scrutiny of these decisions must vary depending on the seriousness of the ‘inva-
sion’ of an asserted basic right.80 The standard established by the Court in this case
and further refined in later cases can be summarized as follows. The greater the
private law court’s invasion of the constitutional right, the broader must be the
scope of review by the Constitutional Court; when the intensity of the invasion
is at its greatest, the Constitutional Court is fully empowered to replace the
evaluation undertaken by the private law court with its own evaluation.81 Despite
the fact that in Deutschland Magazin itself the Court found that the invasion of a
basic right was not very intrusive and therefore affirmed the private law court’s
evaluation of the conflicting interests at stake and the balancing thereof,82 the real
implications of this case for the decisions of the private law courts became particu-
larly clear in the cases that followed. The application of the heightened standard
of review outlined in Deutschland Magazin  in those cases, where the Constitu-
tional Court did find a serious invasion of a constitutional right, entailed not only
the review of the general principles employed by the private law courts but also
the consideration of specific errors in the application of those principles concern-
ing the weight of a constitutional right.83 This led to a restriking of the balance
reached by the private law courts between the competing interests of private
parties and thus to serious interference with the decisions by the private law
courts.84
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substantial scrutiny of the decisions of the ordinary courts has been practised by the
Constitutional Court not only in the field of private law, but also in criminal law. In
some of its recent decisions, the Court even checked the finding of the facts by the
ordinary courts. Thus, for example, in the case of a criminal conviction for defama-
tion the Constitutional Court asked itself whether the ordinary court had ascertained
the content and circumstances of an expression in a way which is compatible with
the basic right to freedom of expression (BVerfG 10 October 1995, BVerfGE 93, 266
(‘Soldiers are Murderers’ II), 296). For a discussion of the Court’s far-reaching standard
of review in this and other criminal law cases, see Markesinis/Enchelmaier, in: Marke-
sinis, Protecting Privacy, p. 233 ff.

85 Markesinis/Enchelmaier, in: Markesinis, Protecting Privacy, p. 232. 
86 BVerfG 9 February 1994, BVerfGE 90, 27 = NJW 1994, 1147, 1148 (Parabolantenne).

3.2.2.4.3.4 A serious ‘invasion’ of a constitutional right as justification for
‘over-review’? Parabolantenne

Hence, in an attempt to strike a balance between the deference and ‘over-review’
the Constitutional Court established ‘a kind of sliding scale’,85 enabling it to move
from the modest constitutional review towards the more searching review in each
case where it finds a serious ‘invasion’ of a constitutional right. That the line
between a serious ‘invasion’ of a constitutional right, which justifies the Constitu-
tional Court acting more or less as the court of appeal, and a minor ‘invasion’,
which presupposes a deferential attitude of the Court, is, however, very vague in
practice is in particular illustrated by the more recent decision of the Court in
which constitutional rights were granted ‘indirect’ effect in a private law dispute
– the Parabolantenne case.86 According to the facts of the case, a tenant of Turkish
origin wanted to install an additional satellite dish in order to receive Turkish TV
programmes. According to the lease agreement, for such an installation he had to
obtain the consent of the landlord. The landlord, however, refused to give his
consent, and the tenant brought the case before the private law courts. The latter
dismissed the tenant’s petition on the ground that he did not have a contractual
right to the necessary authorisation for the installation of the satellite dish. The
tenant filed a constitutional complaint against these decisions to the Constitu-
tional Court in which he alleged that the lower courts had violated his constitu-
tional right to freedom of information, and he won the case. According to the
Constitutional Court, by interpreting section 242 of the Civil Code on good faith,
which was applicable in this case, in a very restrictive manner, the private law
courts had violated the tenant’s constitutional right to freedom of information;
under section 242 of the Civil Code, interpreted in the light of this constitutional
right, the landlord was obliged to permit the installation.

Before reaching this result, however, the Constitutional Court undertook a
balancing of the two countervailing interests, both of which were constitutionally
protected. While the interest of the owner of the house was protected by the basic
right to ownership (Article 14 (1), first sentence, of the Basic Law), the basic
right to freedom of information (Article 5 (1), first sentence, of the Basic Law)
protected the interest of the tenant. In this connection it should be noted that the
balancing between the right to ownership and the right to freedom of information
in this case was also undertaken by the private law courts which accordingly did
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87 Compare Diederichsen, AcP 1998, p. 182. 
88 BVerfG 9 February 1994, BVerfGE 90, 27.

not fail to take into account the freedom of information of the tenant but never-
theless reached a different outcome having decided the case in favour of the
landlord. It is striking that while in the balancing process, which was carried out
by the private law courts, the greater weight was definitely attributed to the fact
that at stake was a contractual relationship between the parties and therefore the
provisions of the agreement between them were relevant for the outcome of the
case, this circumstance was not of particular importance for the Constitutional
Court.87 Instead, the latter made the result of the balancing between the two
constitutional rights dependent on the extent of the ‘invasion’ of the constitu-
tional right by considering upon which right the encroachment in a concrete case
was more serious88 and, guided solely by this criterion, it ultimately decided in
favour of the tenant.

In the light of the foregoing, it is not entirely clear whether in the case at
hand there was indeed a serious ‘invasion’ of the constitutional right of the tenant,
which, according to the Constitutional Court, required its intervention in the
decisions of the private law courts, or whether the problem lay in the fact that the
private law courts and the Constitutional Court were simply of a different opinion
as to the outcome of the balancing process, and, in the absence of strict rules on
the balancing between constitutional rights, both solutions could in principle be
deemed to be in conformity with the Constitution. It appears that whether an
intrusion upon a constitutional right in this case was serious or not was not really
an issue in the willingness of the Constitutional Court to intervene with a view
to restriking the balance reached by the private law courts, which, in its view, had
disregarded the effect of constitutional rights on the rules of private law. This
shows that the seriousness of any such invasion can be readily found by the
Constitutional Court when, for its own subjective reasons, it disagrees with the
outcome of the decision of the private law courts. The distinction between a
serious ‘invasion’ and a minor ‘invasion’ of a constitutional right accordingly does
not provide clear objective criteria for determining when the Constitutional
Court may intervene in the decision of the private law judge and does not guaran-
tee the limitation of the scope of the constitutional review to violations of ‘spe-
cific constitutional law’.

3.2.2.4.3.5 The Federal Constitutional Court’s possibilities for intervention
within the ambit of private law

Against this background, it can be concluded that the Lüth theory of constitu-
tional rights as objective values for the whole legal order has led in practice to the
Constitutional Court being in possession of very broad powers for checking
whether the private law courts have remained faithful to giving indirect effect to
constitutional rights in private law. In particular as a result of the introduction of
the ‘sliding scale’ of constitutional review, the distinction between a discretionary
interpretation of private law by the private law court in the light of the correctly
asserted constitutional rights, which is at stake in a more deferential standard of
review outlined in Mephisto, and errors in the application of the constitutional
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89 Compare Schuppert, AöR 1978, p. 50 ff.; Oeter, TelAvivU.S.L. 1994, p. 28. 
90 Compare Schuppert, AöR 1978, p. 46 ff., 55 ff; Papier, in: Starck et al., Bundesverfas-

sungsgericht und Grundgesetz, p. 444 ff.; Oeter, TelAvivU.S.L. 1994, p. 28.
91 Oeter, TelAvivU.S.L. 1994, p. 29.
92 It appears that the correctness of this conclusion is not undermined by the fact that,

to date, the German Constitutional Court has not very often used its power of
heightened scrutiny to test the decisions of the private law courts. Attention to the
fact that only less than 200 decisions of the Constitutional Court have arisen out of
purely private law disputes has, in particular, been drawn by Markesnis and Enchel-
maier who derive from this that ‘the constitutionalization of private law has not got
out of control’. See Markesinis/Enchelmaier, in: Markesinis, Protecting Privacy,
p. 240 f.

93 Compare Diederichsen, AcP 1998, p. 171, fn. 118. 

rights concerning their weight, which is at stake in a more searching review
introduced in  Deutschland Magazin, is not workable in practice.89 Hence, an
attempt to distinguish between ‘specific constitutional law’ and ‘ordinary law’
cannot be considered to be very successful insofar as the limitation of the scope
of constitutional review in private law cases is concerned.90 This is especially true
where, as in Deutschland Magazin, two colliding constitutional rights have to be
balanced against each other within the framework of the general clauses of the
Civil Code. The explanation for this lies in the fact that a conflict between the
constitutionally protected interests of two private parties is usually resolved in the
provisions of private law, which, as a result of Lüth, have to accommodate consti-
tutional values. To use the words of Oeter, ‘each misinterpretation of a rule of
ordinary law (…) simultaneously tends to be a misconception of constitutionally
protected fundamental rights’.91 As soon as the Constitutional Court establishes
any kind of encroachment upon a constitutional right, be it grave or not, it has a
wide degree of discretion as to the standard of review to be used and the broad
possibilities of resolving the case according to its own view as to the appropriate
balancing of the interests involved.

Accordingly, as a consequence of the private law rules to be applied by the
private law courts having become ‘charged with constitutional values’ under the
doctrine of Lüth, and the introduction of the ‘sliding scale’ in the review by the
Constitutional Court, nearly every intervention by the latter within the ambit of
the private law jurisprudence can be justified. 92 On the scales, the deferential
attitude of the Constitutional Court to the decisions of the private law courts can
easily be outweighed by the ‘over-review’ attitude. As a consequence, the ability
of the private law courts to accommodate constitutional values within private law
according to its own logic and thus to be truly able to decide a dispute on the basis
of private law can be significantly limited in practice. This result is not very
different from the would-be result of the theory of ‘direct effect’, which was,
however, formally rejected by the Court. In fact, both theories boil down to one
and the same if in constitutional rights one is looking for nothing more than new
grounds of invalidity unconstrained by the private law rules.93
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3.2.2.4.4 More a paradox or a logical point?

Although the theory of ‘indirect effect’ entailed the end of the pre-Lüth absolute
autonomy of private law and the strict separation of private law from public law
and signified the beginning of the complementary relationship between constitu-
tional rights and private law, initially, the adoption of this theory was not meant
to lead to the subordination of private law to constitutional law. The problem to
be resolved in Lüth was how to integrate constitutional rights in the existing
system of private law, so that the latter would not vanish as such, and the solution
was found in Dürig’s theory of ‘indirect effect’. The Federal Constitutional Court
formally refused to establish a hierarchical relationship between fundamental
rights and private law. It was private law which was to accommodate the value
system of constitutional rights within itself and to remain applicable to the
relationships between private parties. How constitutional rights were to influence
private law and thus what is constitutional in a dispute between private parties
was accordingly also to be determined by private law and not by constitutional
law. Thus, the initial idea behind the theory of ‘indirect effect’ demonstrates that
the Constitutional Court paid tribute to Dürig’s rationale for this theory, which
he saw in the preservation of the autonomy of private law, and proved that the
‘indirect effect’ and autonomy of private law are not necessarily mutually exclusive
characteristics of the legal order. Indeed, the logic behind Dürig’s approach, which
was adopted by the Constitutional Court, is seen in the recognition of the fact
that although constitutional rights contain a system of ‘objective values’, they do
not enjoy supremacy over private law and must be given effect only by means of
private law.

At the same time, although, at least in theory, the autonomy of private law
and the indirect effect of constitutional rights in private law did indeed go hand-
in-hand without completely grabbing each other, the practice of the Constitu-
tional Court appears to provide evidence that a logical idea in theory may also
lead to paradoxical results in practice. The idea that constitutional rights are not
only defences against the State, but contain an all-embracing system of ‘objective
values’, which should be observed in the entire legal order, enabled the Court to
significantly strengthen the position of constitutional rights in the domain of
private law. As a result of broad possibilities for the Constitutional Court to
exercise control over decisions of the private law courts and interfere with private
law and its dogmatics, the initial idea of the theory of ‘indirect effect’, which
rejected the idea of subordination of private law to the Constitution, was modified
in practice. Dürig’s theory of ‘indirect effect’ as it was applied by the Court has not
only opened the gates to the considerable expansion of constitutional law into
private law, but has also made it possible for the Court to gradually take steps
towards the subordination of private law to constitutional law. By undertaking the
balancing between colliding constitutional rights formally within private law, but
in practice without due regard to private law, as in the Parabolantenne case, the
Constitutional Court demonstrated its ability to leave private law only a formal
role in resolving disputes between private parties and thus it broke its promise to
observe a privileged position of private law with regard to the effect of constitu-
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94 The problem of private law being undermined as a result of the balancing between
constitutional rights is discussed in more detail in Chapter 5 by using the Bürgschaft
case (BVerfG 19 October 1993, BVerfGE 89, 214) as an example. 

tional rights in all cases.94 There is accordingly every indication that what is con-
stitutional may in the practice of the Constitutional Court be sooner determined
by constitutional law and not, as in theory, by private law. Thus, without explic-
itly acknowledging this fact, the Court in reality may reach results that are not
very different from that of the theory of ‘direct effect’ which proceeds from the
total subordination of private law to constitutional rights and which, for this very
reason, was rejected by Dürig. For the courts of private law, which must observe
the decisions of the Constitutional Court, this implies that in order to comply
with the Constitution they also have to acknowledge the leading role of constitu-
tional rights when deciding on disputes between private parties and thereby
promote the subordination of private law.

Such an approach by the Constitutional Court shows the relativity of Dürig’s
conclusion that the adoption of the theory of ‘indirect effect’ in the German legal
order will mean the preservation of the autonomy of private law, and leads to the
erasing of the initial distinction between the ‘direct effect’ and ‘indirect effect’ of
constitutional rights in private law. It also makes clear that in a legal system in
which there is a powerful constitutional court it is not that easy to have it both
ways – both the idea of fundamental rights as an objective system of values that
enjoy a higher normative status than private law and the idea that the impact of
the constitutional law values on private law is contingent upon private law itself
as an autonomous system.

3.2.3 The rise of ‘State duties to protect constitutional rights’ – a new
foundation for the effect of fundamental rights in private law?

3.2.3.1 The Handelsvertreter case

Until the beginning of the 1990s the application of constitutional rights in private
law was solely based on the theory of ‘indirect effect’ as outlined by the Federal
Constitutional Court in the Lüth case. The key postulate of this theory is that
constitutional rights as objective values, which apply throughout the whole legal
order and naturally influence the interpretation of private law as well, have indirect
horizontal effect between private parties. As was demonstrated in the previous
section, although the theory of Lüth was not per se meant to lead to the subordina-
tion of private law to the Constitution, its application by the Constitutional Court
in practice provided evidence that in view of the broad powers of the Court to
exercise constitutional review, this theory can potentially be used to achieve this
very result. More recent case law of the Constitutional Court, however, has shed
new light on the foundations of the effect of constitutional rights in the relation-
ships between private parties and the role of the private law courts, on the one
hand, and that of the Constitutional Court, on the other, in securing this effect.

A change in the Constitutional Court’s approach to the doctrinal basics of
the application of constitutional rights in private law manifested itself for the first
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95 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter).
96 This is what commercial agents are according to the German Commercial Code. 
97 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 260 ff.
98 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 253.
99 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 253 f.
100 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 254.
101 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 255. 

time in the Handelsvertreter case decided by the Court in 1990.95 The dispute in
this case had arisen between a commercial agent and a wine company – the
agent’s principal. While still working for the company, the agent also sold wines
for the competitor of this company. Complications arose from a non-competition
clause which the agent and his first principal had included in their contractual
agreement. Such agreements are governed by section 90a of the Commercial Code
(Handelsgesetzbuch (HGB)). In accordance with this provision, the parties had
agreed that for the two years after the termination of the contractual relationship
the agent would be barred from working in any capacity for any competitor of the
company. Moreover, in the event that the termination of the contract was
brought about by culpable behaviour on the part of the agent, the parties agreed
that the agent would not be entitled to any compensation.

Accordingly, when the fact that the agent had worked for the competitor
came to the attention of his first principal, the latter terminated the contractual
agreement with immediate effect and applied for an injunction restraining the
agent from engaging in any competition. The injunction was granted by the
German Federal Supreme Court which held that the agreement on competition
was valid: as a self-employed and professionally and economically independent
merchant96 the agent had been free to weigh the risks and advantages of the
contract as a whole.

This decision by the Supreme Court was however overturned by the decision
of the Constitutional Court which was invoked by the agent by means of a
constitutional complaint. The Constitutional Court agreed with the agent’s claim
that by granting an injunction prohibiting him from working for the competitor
the Supreme Court had violated his basic right to freedom to exercise a profession
guaranteed by Article 12 (1) of the Basic Law.97 The Court pointed out that the
decisions of the private law courts granting the injunction restricted the agent’s
freedom of profession.98 This limitation of the constitutional right, however, does
not primarily result from the acts of the State: the agent had consented to the
non-competition clause in the contract himself and thus exercised his personal
freedom; such an autonomous arrangement must, in principle, be respected by the
State.99 At the same time, citing Lüth, the Constitutional Court emphasized that
private autonomy was only granted within the confines of private law, which, in
its turn, cannot be contrary to the principles embodied in constitutional rights.100

In cases of an inequality in bargaining power when one party is so dominant as to
be able to dictate to the other the terms of the contract, contract law alone
cannot guarantee the balance of interests and the legislature, according to the
Constitutional Court, is obliged to restore the parity in order to ensure the protection
of constitutional rights.101 In its view, even when the legislator omits adopting
mandatory contract law for particular areas of life or types of contract, the task of
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102 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 255 f. 
103 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 256 f. 
104 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 259.
105 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 261. 
106 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 261. 
107 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 261 ff.
108 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 260. 
109 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 259 f.
110 Pursuant to Article 100 (1), where a court considers that a statute, the legality of

which is crucial to the court’s decision, is unconstitutional, the proceedings must be
stayed, and a decision must be obtained from the State court with jurisdiction over
constitutional disputes where the constitution of a State is held to be violated, or
from the Federal Constitutional Court where the Basic Law is held to be violated. 

111 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 263. 

discharging the duty to protect constitutional rights is directed in such a case to the
judge who gives effect to the fundamental rights in situations of disturbed contrac-
tual parity using the means available within private law.102

Applying these general considerations, the Constitutional Court acknowl-
edged that the legislator had regulated the conflict of interests between the
principal, who had a legitimate interest to prevent competition from his former
agents, and the agent, who often had but little negotiating power, by introducing
the mandatory provisions of section 90a to the Commercial Code designed to
protect the agent.103 Thus, the validity of the agreement depended on the consti-
tutionality of section 90a (2), second sentence, which relieved the principal from
the obligation to pay compensation in case the contract was rescinded because of
the agent’s culpable behaviour.104 According to the Constitutional Court, the
interests of both parties set limits on the broad discretionary power possessed by
the legislator with regard to resolving the conflict between them, since the
interests of both principals and the agents are derived from constitutional rights.105

Neither the restriction of freedom nor its protection may be disproportional in the
case of such interplay of competing interests.106 The refusal to pay any compensa-
tion whatsoever contained in section 90a (2), second sentence, of the Commer-
cial Code was found by the Court to be disproportional. In its view, it was not
necessary to impose such a severe sanction in order to counterbalance the com-
petitive disadvantage suffered by the principal who rescinded the contract, and
agents could not reasonably be expected to suffer the drastic consequences of such
a step.107 Accordingly, the Constitutional Court declared section 90a (2), second
sentence, to be incompatible with Article 12 (1) of the Basic Law.108 The private
law courts, the Court observed, should have listened to the agent’s arguments
about the unconstitutionality of this provision.109 This means that under Article
100 (1) of the Basic Law, the private law courts should have asked the Constitu-
tional Court to rule on this question before deciding the dispute before them.110

As section 90a (2), second sentence, was held to be unconstitutional, the agree-
ment based thereon collapsed and the case was referred back to the State Court
of Appeal (Oberlandesgericht) for redetermination.111
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112 Compare the approach to the functions of constitutional rights in the German legal
system with Judge Posner’s dictum that the Constitution of the United States is ‘a
charter of negative rather than positive duties’ in Jackson v. City of Joliet 715 F.2d 200,
203 (7th Circ. 1983). This view was affirmed by the US Supreme Court in DeSchaner
v. Winnebago County Department of Social services , 489 U.S. 189 (1989) where the
Court noted: ‘[N]othing in the language [or history] of the Due Process Clause (…)
requires the State to protect the life, liberty, and property of the citizens against
invasion by private actors. (…) Its purpose was to protect the people from the State,
not to ensure that the State protected them from each other.’ See, however, Heyman,
Duke L.J. 1991, p. 507. 

113 Compare Starck, State Duties of Protection and Fundamental Rights, section 2.2. In
general, on the issue of State duties of protection, see also Isensee, in Isensee/Kirch-
hof, Handbuch des Staatsrechts, p. 143 ff., 181 ff.; Klein, NJW 1989, p. 1633 ff. 

3.2.3.2 The concept of ‘State duties to protect constitutional rights’ and its
meaning for private law

The issue which preoccupied the Federal Constitutional Court in Handelsvertreter
was the same as more than thirty years ago in Lüth, namely, how to grant effect to
constitutional rights in a purely private law context. In contrast to Lüth, however,
now the complication arose from the fact that the alleged violation of a constitu-
tional right in this case had arisen in a contract law context when the parties had
agreed upon the content of the contract themselves, thus exercising their private
autonomy. Moreover, the contract which was freely entered into by the party now
alleging the violation of his constitutional right was in conformity with the
mandatory law governing this type of contract. Under these circumstances the
Constitutional Court felt the need for a new approach which could justify the
extension of the effect of constitutional rights into the realm of autonomous
arrangements which, in addition, are in conformity with the private law legisla-
tion in force. The solution was found in the introduction of the concept of the so-
called ‘State duties to protect constitutional rights’ (‘grundrechtliche Schutzpflich-
ten’) within the ambit of private law.

The protective function of constitutional rights (Schutzgebotzfunktion der
Grundrechte), which imposes on the State the duty to protect constitutional rights,
or, in other words, positive obligations, differs from the classical function of
constitutional rights as defensive rights against the State (Eingriffsverbotzfunktion
der Grundrechte), which prohibits any intrusions on the part of the State into
constitutional rights and thus imposes negative obligations on the State. While the
latter presupposes the duty of the State to refrain from action, the former, by con-
trast, imposes on the State a duty to act when the constitutional rights of one
individual are violated by another person (and thus not by the State itself).112 Ac-
cordingly, the issue which lies at the heart of the duty of the State to protect its
citizens is not whether public authorities have actively encroached upon the
constitutional rights of private individuals, but whether by failing to act they
allowed private individuals to encroach upon the constitutional rights of other
private individuals. The main purpose of such a duty is thus to protect individuals
against each other.113
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114 BVerfG 25 February 1975, BVerfGE 39, 1 (The First Abortion Case). In this decision
the Federal Constitutional Court declared the Abortion Reform Act enacted in 1974
to be unconstitutional, since it fell short of protecting the human life of the unborn
child that was required by Article 2 (2) of the Basic Law. The German Parliament
complied with this ruling almost immediately and since then abortions are only
possible – as was the case before the 1974 Act – for medical, eugenic, ethical, and
serious social reasons. Thus, abortions during the first twelve weeks reverted to being
illegal, subject to one important concession made by the second abortion decision of
1993: a woman (and her physician) who has gone ahead with an abortion during the
first twelve weeks of pregnancy despite counselling designed to change her mind
cannot be criminally punished (BVerfG 28 May 1993, BVerfGE 88, 203 = NJW
1993, 1751 (The Second Abortion Case). On these cases see, in particular, Marke-
sinis/Enchelmaier, in: Markesinis, Protecting Privacy, p. 215 ff.; Starck, State Duties of
Protection and Fundamental Rights, section 2.3.1. 

115 See, for example, BVerfG 21 June 1977, BVerfGE 45, 187, 254 ff. (life imprisonment
is justified by the duty of the State to protect life); BVerfG 4 October 1977, BVerfGE
46, 1, 13 (total separation from the outside world for particularly dangerous prisoners
is justified by the State duty to protect life); BVerfG 16 October 1977, BVerfGE 46,
160, 164 (Schleyer) (the State duty to protect life in case of a terrorist attack extends
not only to the individual but also to the public at large, which have an interest in
the government not allowing itself to be blackmailed and terrorist methods not being
seen to pay off). 

116 Canaris, AcP 1984, p. 210 ff., 225 ff. See also Canaris, Grundrechte und Privatrecht.

The concept of ‘State duties to protect constitutional rights’ was initially
developed by the Federal Constitutional Court in cases governed by public law.
Thus, in the so-called first abortion case the Court for the first time derived the
obligation of the State to protect human life directly from Article 2 (2), first
sentence, of the Basic Law.114 From then onwards, the basic right to life was
understood not merely as a defensive right, setting boundaries to State activity
and requiring respect for human life, but also as a duty of the State to protect this
right from attacks by private individuals, in this particular case – mothers willing
to undergo an abortion.115 An important innovation of the decision of the Con-
stitutional Court in Handelsvertreter was the extension of the concept of ‘State
duties to protect constitutional rights’ to private law, in particular to contract law
for the purpose of protecting one contractual party against the other. Such a duty
in a contract law context entails an obligation on the part of the State to exercise
control over the content of a contract and to set limits on the freedom of contract
in those cases where an inequality in bargaining power is inherent in a contractual
relationship between the parties.

In fact, by introducing this concept in the field of contract law with all the
above mentioned implications for the tasks of the legislator and the private law
courts, the Federal Constitutional Court followed the theory of ‘State duties to
protect constitutional rights’ which was primarily developed by Canaris who saw
therein a new legal basis for the effect of constitutional rights in private law.116 In
the view of Canaris, important evidence of the fact that constitutional rights are
not only defences against the State, but that they also impose duties of protection
upon a State is already provided by Article 1 (1), second sentence, of the Basic
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117 Canaris, AcP 1984, p. 226. 
118 Canaris, AcP 1984, p. 226.
119 Canaris, AcP 1984, p. 226. Articles 1(1) and 1(2) contain the following provisions:

1 (1) Human dignity shall be inviolable. To respect and protect it shall be the duty
of all State authorities. 1 (2) The German people therefore acknowledge inviolable
and inalienable human rights as the basis of every community, of peace and of justice
in the world.

120 Canaris, AcP 1984, p. 226. 
121 Canaris, AcP 1984, p. 226 f.
122 Canaris, AcP 1984, p. 227.
123 Canaris, AcP 1984, p. 232 ff.; Canaris, Grundrechte und Privatrecht, p. 47 f., 95.
124 Canaris, Grundrechte und Privatrecht, p. 48 f., 95.
125 Canaris, Grundrechte und Privatrecht, p. 49, 95.

Law. According to this article, all State authorities are not only obliged to ‘re-
spect’ human dignity, but also to ‘protect’ it.117 The wording of the article makes
it clear that a threat against which a citizen must be protected can emanate only
from another citizen and not the State because violations of human dignity by the
State itself are already caught by the obligation on its part to ‘respect’ human
dignity.118 What is true for the constitutional right to human dignity is, in the
opinion of Canaris, also true for other constitutional rights because, as it is
explicitly emphasized in Article 1 (2) of the Basic Law, they are closely connected
with human dignity and can be described as specific manifestations of this basic
norm of Article 1 (1) of the Basic Law.119 Accordingly, the protection of citizens
against each other – ‘against murder and theft, rape and pillage’ – belongs from
both a historical and functional point of view to the primary tasks of the State and
the law.120 Therefore, as Canaris observes, it is logical that a Constitution as the
upper foundation of the State and its legal order has incorporated this dimen-
sion.121 Against this background, in the view of Canaris, it becomes clear that
‘State duties to protect constitutional rights’ is a particularly essential and inde-
pendent function of constitutional rights which, just as a classical function of
constitutional rights as defensive rights against the State, gives rise to the subjec-
tive rights of private parties.122

Turning to the meaning of ‘State duties to protect constitutional rights’ for
contract law, Canaris points out that they are also relevant in a contract law
context when parties have reached a contractual agreement themselves.123 In this
respect, they are of particular importance in two cases. In the first place, when
parties have contractually limited the exercise of such constitutional rights that
are closely connected with human personality (e.g. freedom of religion or a right
to bodily integrity) and therefore cannot be contracted away, the State’s duties to
protect those rights aim at protecting parties to the contract against themselves.124

Secondly, in cases when the actual possibilities for a particular private party to
freely exercise his or her will are severely impaired, the ‘State duties to protect
constitutional rights’ come into play in order to ensure that an act of private
autonomy, through which a constitutional right has been limited, is based on the
free will of the party concerned not only formally, i.e. legally, but also materially,
i.e. actually.125 That such problems can be resolved by purely private law means
does not, in the opinion of Canaris, alter the fact that these problems also have
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126 Canaris, Grundrechte und Privatrecht, p. 50 f., 95.

a constitutional dimension when a minimum level of protection guaranteed by the
Constitution is not secured, and, in particular, the fact that the possibility of a
constitutional complaint for a party concerned cannot be cut off from the
outset.126

3.2.3.3 The role of private law under the theory of ‘State duties to protect
constitutional rights’

The introduction of ‘State duties to protect constitutional rights’ in the realm of
private law gives rise to the same issue that arose as a result of the introduction of
the concept of fundamental rights as an objective system of values in the Lüth
case: if fundamental rights are something more than the individual’s bulwark
against intrusions by the State and should therefore be respected in horizontal
relationships between private parties, how should they relate to private law as the
law that traditionally governs relationships between private parties? In contrast
to the theory of ‘indirect effect’ which places emphasis on the objective character
of the fundamental rights norms, the theory of ‘State duties to protect constitu-
tional rights’ makes it clear that fundamental rights are individual rights against
the State. It nevertheless appears that in this theory, too, something more than
rights against the State is at stake. By imposing an obligation on the State to take
measures with a view to ensuring respect for fundamental rights in purely private
law relationships between private parties, in practice the new theory also seems
to recognize that fundamental rights constitute general values or interests of
paramount importance which should be protected in any kind of relationship, be
it public or private. If this is so, the question is again whether fundamental rights
and private law can be complementary to each other or whether the subordination
of private law to fundamental rights is inevitable. In the context of ‘State duties
to protect constitutional rights’, the answer to this question primarily depends on
the content of these duties in private law relationships between private parties and
the means through which the State is to accomplish them.

According to the Court in Handelsvertreter, in order to comply with its duty
to protect constitutional rights in contract law cases involving an inequality in
bargaining power between the parties, the State has to exercise control over the
content of a contract and to set limits on the freedom of contract with a view to
protecting the weaker party – in casu a commercial agent. This duty is first di-
rected towards the legislator. The legislator is in violation of its duty of protection
if in cases of an inequality in bargaining power it confines itself to the basic rule
‘pacta sunt servanda ’ without adopting mandatory rules for the protection of the
weaker party. If, however, the legislator fails to fulfil its duty of protection com-
pletely or does not fulfill it to a full extent, the duty to protect the weaker party
in cases of contractual imbalance is directed towards the courts of private law. The
duty of protection empowers them in these cases to control the content of the
contract through the means available within contract law, in particular through
general clauses. What this implies in practice was illustrated in the Bürgschaft case
decided three years later which will be considered in detail in Chapter 5. Here,
suffice it to say that being confronted with a situation where special legislative
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127 BVerfG 19 October 1993, BVerfGE 89, 214 (Bürgschaft), 232.
128 BVerfG 27 January 1998, BVerfGE 97, 169 (Kündigungsschutz), 176.
129 BVerfG 27 January 1998, BVerfGE 97, 169 (Kündigungsschutz), 178.
130 BVerfG 27 January 1998, BVerfGE 97, 169 (Kündigungsschutz), 178 f.
131 Canaris, AcP 1984, p. 227.
132 Canaris, AcP 1984, p. 227.

protective provisions were lacking, the Court ruled that in cases where a ‘struc-
tural inequality in bargaining power’ has led to a contact which is exceptionally
onerous for the weaker party, the private law courts are obliged to intervene on
the basis of the general clauses (§ 138 and 242 of the Civil Code concerning,
respectively, ‘good morals’ and ‘good faith’) in order to secure relief for the weaker
party.127 This obligation on the part of the private law courts follows from their
duty to guarantee a constitutionally protected right to private autonomy (Article
2 (1) of the Basic Law) in conjunction with the principle of the social state
(Sozialstaatsprinzip) (Article 20 (1) and Article 28 (1) of the Basic Law).

From the more recent Kündigungsschutz case one can derive a rule as to the
protection of constitutional rights by the general clauses of private law in those
cases where specific protective legislation exists and it explicitly excludes a certain
category of private parties from the scope of its application.128 At stake in this case
was the constitutionality of the so-called ‘small-businesses clause’ contained in §
23 (1) of the Protection against Dismissal Act. Under this clause small businesses
were excluded from the scope of application of the general provisions of the Act.
According to the Constitutional Court, in such a case the employees of small
businesses must be protected by the private law courts by means of the general
clauses.129 At the same time, considering the need to respect the legislative
provisions, it should be borne in mind that the stronger the protection of the
constitutional rights of the employers by means of the ‘small-businesses clause’,
the weaker the constitutional protection of the employees by means of the general
clauses must be.130 In more general terms, this rule can be formulated as follows.
The parties which are explicitly excluded from the scope of application of the
specific protective legislation must be protected by the private law courts through
the general clauses; however, the stronger the protection of the constitutionally
protected interests of one party by means of specific legislation, the weaker the
protection of the constitutionally protected interests of the other party (i.e. the
excluded party) by means of the general clauses must be.

The emphasis which is placed by the Constitutional Court in its judgments
on private law, especially private law legislation, as a means of State compliance
with its duties to protect constitutional rights is in line with the view by Canaris.
One of the key points in his theory is that the function of the duties to protect
constitutional rights is to be accomplished by means of the ordinary law, including
private law.131 In particular, the legislator, or the judge in its place, must respond
to threats to constitutional rights which emerge as a result of unlimited private
autonomy by establishing sufficient protective rules (Schutzbestimmungen).132 In
doing so, they enjoy a wide discretion as to how to fulfil their duty of protection
and, therefore, in the opinion of Canaris, the theory of ‘State duties to protect
constitutional rights’ cannot be equated with the theory of the ‘direct effect’ of
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133 Canaris, AcP 1984, p. 227. 
134 Canaris, AcP 1984, p. 227. 
135 Canaris, AcP 1984, p. 228; Canaris, Grundrechte und Privatrecht, in particular,

p. 16 ff., 23 ff., 33 ff., 91ff. (emphasis and brackets by the author). Note that while in
his first work from 1984 Canaris speaks about the direct applicability of constitutional
rights to norms of private law in their function as defensive rights against the State
only (see p. 228, 245), in his later work from 1999, he already speaks about the direct
applicability of constitutional rights to norms of private law in both their functions
as State duties of protection and defensive rights against the State (see p. 16 ff., 91).
It is his later standpoint that I am referring to in the text. 

constitutional rights in private law.133 In contrast to the theory of ‘direct effect’,
the addressees of the norms contained in constitutional rights are not private
parties, but the State, in particular the legislator and the private law courts, and,
in practical terms, the way of deriving solutions directly from constitutional rights
is largely avoided as the accomplishment of the duties of protection is in principle
considered to be a task for the ordinary law.134 Accordingly, in the view of Cana-
ris, the problem of the relationship between constitutional rights and private law
is to be dealt with in the light of the interplay between different functions of constitu-
tional rights: as far as norms of private law are concerned, constitutional rights are
directly applicable to them in their protective function as well as in their function
as defensive rights against the State; by contrast, as far as acts of private parties, in
particular contractual agreements, are concerned, constitutional rights are only
‘indirectly’ applicable in their protective function.135

It appears from the foregoing that the very concept of ‘State duties to protect
constitutional rights’ clearly aims at a higher degree of intensity concerning the
effect of constitutional rights in private law compared to the theory of ‘indirect
effect’. This concept presupposes that the legislator and the private law courts are
obliged not only to take into account constitutional rights, but to protect them
when making private law and applying or interpreting it, respectively. This raises
the question of how the theory of ‘indirect effect’ and the theory of ‘State duties
to protect constitutional rights’ actually relate to each other at present in the
German legal order which will be considered in more detail in subsection 3.2.3.5
below. Here, suffice it to say that the way in which State duties of protection were
applied by the Constitutional Court in contract law cases shows that this concept
can be used by the Court for strengthening the constitutional tradition and
subordinating private law to constitutional rights. In particular, the imposition of
the duty to protect the weaker party on the private law courts, which under the
initial idea of the theory of ‘indirect effect’ were only obliged to ascertain the
radiating effect of constitutional rights primarily when interpreting and applying
general private law norms, shows that in the absence of specific protective legisla-
tion, the general clauses may lose their leading role in determining when, under
which conditions and to which degree the constitutional values should be taken
into account in a concrete dispute between private parties under private law and
may be transformed into vehicles for the protection of constitutional rights in
private law.

At the same time, an important limitation to ‘State duties to protect constitu-
tional rights’, which was in theory recognized by the Constitutional Court, is the
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136 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 253; BVerfG 19 Oc-
tober 1993, BVerfGE 89, 214 (Bürgschaft), 230 (my italics).
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October 1993, BVerfGE 89, 214 (Bürgschaft), 230.

138 BVerfG 19 October 1993, BVerfGE 89, 214 (Bürgschaft), 230.

emphasis on private law as the means for accomplishing the duties in question in
private law and a wide discretion given in this respect to the legislator and the
private law judge. In this light, it is submitted that, in principle, the relationship
of complementarity can also develop as a result of the application of the theory
of ‘State duties to protect constitutional rights’, but only on condition that the
legislator and the judge would be truly able to enjoy the promised wide discretion
as to the fulfilment of their duties in practice. In this context, the question which
arises and which will be addressed in the next section below is to what extent the
Constitutional Court is prepared to exercise control over the decisions of the
private law courts in those cases where State duties to protect constitutional rights
are involved in private law disputes.

3.2.3.4 Control functions of the Federal Constitutional Court under the
theory of ‘State duties to protect constitutional rights’

The issue of the extent of the Constitutional Court’s control over the decisions
of the private law courts has already been discussed in section 3.2.2.4.3.5 in the
context of the theory of ‘indirect effect’. It has transpired that the Constitutional
Court has not established strict criteria with regard to its standard of review and
that, without explicitly acknowledging this fact, it may take an ‘over-review’
approach. In this section it is of interest to take a brief look at whether the
application of the concept of ‘State duties to protect constitutional rights’ has
brought about any changes in the position of the Court concerning its standard
of review. For this purpose, it will be discussed how the Constitutional Court itself
sees its role in determining whether or not the legislator and/or the courts have
fulfilled their duties of protection and whether they enjoy wide discretion in
practice.

First of all, it should be noted that neither in the Handelsvertreter nor in the
Bürgschaft case does it seem that the Constitutional Court departed from its
traditional approach to the standard for reviewing the decisions of the ordinary
courts. Citing its earlier case law, in particular the Deutschland Magazin case, it
repeated its standard rule under which it is not up to the Constitutional Court to
fully check the judgments of the private law courts in general for errors in the
interpretation and application of private law.136 According to the Constitutional
Court, its control is limited to checking whether the private law courts have
violated constitutional law, and this is only the case when the decision of the
private law court rests on a ‘fundamentally incorrect view of the importance of a
constitutional right, and especially its scope’.137 Moreover, in the Bürgschaft case,
the Court explicitly pointed out that it may not intervene in the decisions of the
private law courts if, when balancing the two conflicting constitutionally pro-
tected interests, it would place a different emphasis than the ordinary court had
done and would thus arrive at another outcome of the case.138 Earlier, the same
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principle was already laid down, albeit in different terms, in particular in the
Mephisto case.139

Thus, the introduction of the concept of ‘State duties to protect constitu-
tional rights’ in private law has not entailed anything new as far as the standard
for reviewing the decisions of the private law courts is concerned. The novelty,
however, was the standard for reviewing the legislation. In the Handelsvertreter
case, in which the constitutionality of the provision of the German Commercial
Code was at stake, the Constitutional Court followed Canaris’ view and explicitly
acknowledged that the legislator enjoys ‘a particularly wide’140 discretion when
fulfilling its duties of protection.141 This view was further explained by the Court
in its decision in the Kündigungsschutz case. In this case, the Court ruled that the
legislator enjoys a wide discretion in striking a balance between colliding constitu-
tionally protected interests of the parties.142 It explicitly acknowledged that the
political responsibility for the evaluation of the economic and social circum-
stances, which are of importance for resolving the conflicting situation by means
of the legislation, and the weighing of the interests against each other lies with
the legislator.143 Therefore, according to the Constitutional Court, in such a
situation the violation of a duty to protect constitutional rights can only be found
if a constitutionally protected interest of one of the parties is neglected in such a
way that, considering the importance and the scope of the constitutional right
concerned, one can no longer speak about the appropriate balance between the
interests of the two parties.144

The next question which should be answered in this context is how the
Constitutional Court applies the old and the new rules as to its scope of review
when it approaches the case in terms of ‘State duties to protect constitutional
rights’, and, in particular, whether it observes them.

As far as the old rules with regard to the standard for reviewing the decisions
of the private law courts are concerned, it follows from the Court’s approach that
they apply when, in the absence of special protective legislation, the private law
courts must fulfil their duty to protect constitutional rights by means which are
available within private law, in particular through the general clauses. This means
that an unclear distinction between matters of ‘ordinary law’ and matters of
‘specific constitutional law’ and, in particular, a rather vague criterion of the
gravity of an intrusion upon a constitutional right as a justification for the Consti-
tutional Court’s interference with the decisions of the private law courts, which
were discussed in section 3.2.2.4.3.5 above, are also relevant in the case of impos-
ing on the private law courts specific duties to protect constitutional rights. As a
consequence, when the duties of protection are directed towards the private law
courts which should fulfil them by striking a balance between, most often, two
competing constitutional rights, the Constitutional Court retains the possibility
of imposing its own view of the appropriate balance under the cover of a ‘funda-
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mentally incorrect view of the importance of a constitutional right, and especially
its scope’ which was allegedly demonstrated by the private law judge. That such
a possibility is not excluded is exemplified by the Bürgschaft case where, as will be
considered in more detail in Chapter 5, the Constitutional Court itself balanced
the competing constitutional rights of the two parties guided solely by constitu-
tional law arguments. Accordingly, the same problems connected with an ex-
tremely thin line between the deferential attitude and the ‘over-review’ attitude
of the Constitutional Court to the decisions of the private law courts and the
arbitrary balancing of constitutional rights within the general clauses of private
law, which are true for the theory of ‘indirect effect’, are also true for the theory
of the ‘State duties to protect constitutional rights’. This is so because of the need
to weigh competing constitutional rights which is present in both theories with
the only difference being that under the theory of ‘indirect effect’, those rights
have to be taken into account when interpreting general clauses of private law,
whereas under the theory of ‘State duties to protect constitutional rights’, they are
to be protected by means of the general clauses.

As far as the application of the new rules on the standard for reviewing
legislation are concerned, it appears that the promised wide discretion of the
legislator in finding the ways and means to fulfil its duties of protection is not
always so wide in practice as it appears to be in theory. On the one hand, answer-
ing the question of the Labour Court as to the constitutionality of the ‘small-
businesses clause’ contained in section 23 (1) of the Protection against Dismissal
Act, the Constitutional Court in the Kündigungsschutz case indeed showed its
reluctance to interfere with the choice of the legislator. After a thorough con-
sideration of the competing interests involved and the way the conflict between
them was resolved in the legislation, the Court came to the conclusion that the
small-businesses clause does not violate the constitutional right to freedom
guaranteed by Article 12 (1) of the Basic Law because the legislator had struck an
appropriate balance between the interests of the parties to a labour contract and
thereby fulfilled its constitutional duty of protection.145

On the other hand, however, other examples show that the Constitutional
Court is also prepared to set aside legislative provisions if they do not coincide
with its own vision of a proper balance between the competing interests involved
and in this way it may severely limit a ‘particularly wide’ discretion belonging to
the legislator. Thus, in the Handelsvertreter case the Court acknowledged that the
legislator did not leave the relationship between companies and commercial
agents unregulated and limited their freedom of contract by adopting the manda-
tory law.146 In this way the Court seems to have recognized that the legislator was
aware of its duty to protect constitutional rights in this case and adopted special
legislation to fulfil it. And yet the Court went further. It carried out a profound
review of the protective provisions included in the German Commercial Code
and arrived at the conclusion that section 90a (2), second sentence, of the Code
is unconstitutional because the possibility of the principal refusing to pay any
compensation to an agent who acts in breach of contract by violating a non-
competition clause is disproportional to the aim of counterbalancing the competi-
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tive disadvantage of the principal. This decision, in which the Court clearly
started from the presumption of the commercial agent being the weaker party, was
reached without any examination of whether there had indeed been inequality in
the bargaining power between the parties in this case.147 The Court simply satis-
fied itself by finding that such inequality between commercial agents and compa-
nies exists in most cases. Whether this is indeed the case and, if so, to which
extent the weaker party must to be protected without compromising the interests
of the stronger party appears to be a problem which should be resolved by the
legislator and not by the Constitutional Court which, in theory, also agrees with
this stance. More recently, however, the Constitutional Court has again demon-
strated its willingness to subject private law to far-reaching control as to its
compatibility with the Basic Law. In the two spectacular judgments of 26 July
2005,148 the Court declared clauses in life insurance contracts to be unconstitu-
tional and imposed on the legislator the duty to protect the insured person’s basic
right to the free development of his or her personality (Article 2 (1) of the Basic
Law) and the basic right to property (Article 14 (1) of the Basic Law). In order
to comply with this duty, the legislator had to ensure that in the case of the
assignment of claims out of life insurance contracts, the assets created with the
insurance company through the payment of the fees by the insured will remain as
sources of a surplus and will be of benefit to the insured to the same extent as
when the assignment of claims would not have taken place.

Accordingly, although the theory of ‘State duties to protect constitutional
rights’ defined the competencies of the legislator and the courts in securing the
effect of fundamental rights in private law much more clearly than the theory of
‘indirect effect’, it did not eliminate the possibility of the Federal Constitutional
Court adopting an ‘over-review’ attitude in those cases where the compliance of
the private law courts with their duties to protect constitutional rights is involved.
Nor did it minimize the possibility of the Constitutional Court substituting the
legislator and taking political decisions itself when constitutionally reviewing
private law legislation. Accordingly, in the absence of clear limits to its control
powers, under the new theory the Constitutional Court retains a final say in
private law disputes in which constitutional rights are invoked.

3.2.3.5 The relationship between the theory of ‘indirect effect’ and the
theory of ‘State duties to protect constitutional rights’

3.2.3.5.1 Introduction

In the light of the introduction to the theory of ‘State duties to protect constitu-
tional rights’ within the ambit of private law in the Handelsvertreter case a ques-
tion arises as to how this new legal basis for the effect of constitutional rights in
relationships between private parties relates to the old legal basis for this – Dürig’s
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theory of ‘indirect effect’. Does the protective function of constitutional rights
which finds its expression in ‘State duties to protect constitutional rights’ in
private law replace the function of constitutional rights as objective values which
have a ‘radiating effect’ on all branches of law, including private law, or are the
two functions merely complementary to each other? It appears interesting to look,
first, at the approach to this issue by Canaris as the founding father of the new
theory (3.2.3.5.2) and to compare it with the position formally taken by the
Federal Constitutional Court (3.2.3.5.3). Special attention also deserves to be
given to the views on the nature of the new approach and its compatibility with
the old approach as expressed in German academic literature after the adoption
of Canaris’ theory in the Handelsvertreter and Bürgschaft cases (3.2.3.5.4).

3.2.3.5.2 The view of Canaris

While developing his argument in favour of introducing the concept of ‘State
duties to protect constitutional rights’ in private law, Canaris subjected the theory
of the ‘indirect effect’ of constitutional rights in private law, as it was developed
by Dürig and applied in the Lüth case, to strong criticism. Several of his criticisms
of a dogmatic character appear to be of particular interest in the present context.

Firstly,149 in Canaris’ view, the theory of ‘indirect effect’ is erroneous in that
it provides only for the indirect effect of constitutional rights with regard to the
norms of private law. A private law legislator is also a legislator in the meaning of
Article 1 (3) of the Basic Law which provides that basic rights shall bind the
legislature, the executive, and the judiciary as directly applicable law. Therefore,
the private law legislator is also bound by constitutional rights not only in a
‘rather mysterious’ indirect way,150 but directly. This conclusion is also supported
by Article 93 (1) no. 4a of the Basic Law since, according to its wording and
legislative history, a constitutional complaint can also be filed against private law
norms. Moreover, the direct effect of constitutional rights with regard to private
law norms follows from the fact that in a hierarchy of norms, a constitution
occupies the position of lex superior also in relation to private law. Binding the
private law legislator by constitutional rights only in an indirect way in the sense
that constitutional rights apply to private law only through the norms of private
law should, in the view of Canaris, be rejected on the ground that one norm can
only be tested as to its compatibility with a higher norm, a lex superior. Therefore,
testing private law norms as to their compatibility with the Constitution by
measuring them against other norms of the same domain of law, and thus of the
same rank in a hierarchy of norms, simply does not make any sense. Accordingly,
constitutional rights apply to the norms of private law not only in their function
as objective norms, as this was stated in the Lüth case, but also in their ‘normal’
protective and defensive functions. The same is also true for the decisions of the
private law courts. Contrary to the theory of ‘indirect effect’, constitutional rights
apply to them directly in their ‘normal’ functions, this conclusion being supported
by Articles 1 (3) and 93 (1) no. 4a of the Basic Law.
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Secondly,151 another weakness of the theory of ‘indirect effect’, according to
Canaris, is a strict connection of the effect of constitutional rights with the
general clauses and those private law notions which need to be filled in. In Cana-
ris’ view, however, it is not clear why constitutional rights should affect private
law only through the open-ended norms. Contrary to the prevailing view among
the proponents of the theory of ‘indirect effect’, constitutional rights should also
be realized within private law through norms other than undefined legal notions
and general clauses.

Thirdly,152 in the opinion of Canaris, a proposition of the theory of ‘indirect
effect’ that constitutional rights influence private law as objective guidelines for
interpretation is extremely questionable. By focusing only on the function of
constitutional rights as objective norms, the theory of ‘indirect effect’ does not
explain why there is a possibility of a constitutional complaint which presupposes
the existence of subjective rights. Contrary to what the theory of ‘indirect effect’
is saying, in reality, constitutional rights come into play in the field of private law
not only as objective values, but also as subjective rights of individuals.

Fourthly,153 a point of departure in the Lüth case is that one has to distinguish
between a ‘radiating effect’ ( ‘Ausstrahlungswirkung’) of constitutional rights in
private law and a problem of ‘over-review’ (‘Superrevisionsproblematik’) which
arises in the context of the control functions of the Constitutional Court. In the
view of Canaris, the problem of ‘over-review’ is not a special feature of the
relationship between constitutional rights and private law only, but is, in princi-
ple, equally true for all fields of law as far as the Federal Constitutional Court’s
control over the constitutionality of the decisions of the ordinary courts is con-
cerned. Therefore, according to Canaris, this problem can under no circumstances
be resolved by the theory of ‘indirect effect’ which has only been applied to
private law. What is at stake is a difficulty of a purely procedural character that
can thus only be resolved by means of the law of procedure.

Based on these arguments, Canaris arrives at the conclusion that the theory
of ‘indirect effect’ is no longer acceptable and needs to be critically reassessed.154

The expression ‘radiating effect’ is not a legal notion, but, to use the words of
Canaris, ‘eine bildhafte Wendung aus der Umgangssprache’ which ‘wegen der damit
verbundenen Vagheit dogmatisch gesehen nicht mehr als eine Verlegenheitslösung
bildet’.155 Besides that, in the present state of the constitutional law dogmatics the
theory of ‘indirect effect’ is simply superfluous because all problems can be duly,
and at the same time, much more precisely, resolved by means of the ‘normal’
protective and defensive functions of constitutional rights.156 Thus, for example,
instead of the ‘dark’ theory of ‘radiating effect’,157 the Lüth case itself could have
been resolved by means of a function of constitutional rights as defensive rights
against the State, since the problem in this case arose in reality from the intrusion
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into Lüth’s constitutional right to freedom of expression guaranteed by Article 5
(1) of the Basic Law.158 By prohibiting Lüth from making statements which could
lead others to boycott Harlan’s films, the private law courts limited his constitu-
tional right to the freedom of expression, a right which they were bound to res-
pect.159 In cases such as Handelsvertreter and especially Bürgschaft, however, where
the function of constitutional rights as defensive rights against the State does not
work because the exercise of constitutional rights had been limited not by the
State but by the contractual parties themselves, the solution, in the view of
Canaris, can be found in their protective function which imposes a duty on the
State to secure constitutional rights in relationships between private parties.160 It
is this very function that, in the view of Canaris, provides a solid dogmatic
explanation for the ‘indirect effect’ of constitutional rights in private law relation-
ships.161 In view of the fact that the protective function of constitutional rights is
to be accomplished by means of rules of ordinary law, in particular through the
general clauses of private law, according to Canaris, if one wishes, one can speak
of the ‘indirect effect’ of constitutional rights in private law, but, in his opinion,
it is better to avoid this terminology and to use it only for the purpose of referring
to certain views in the legal history.162

These criticisms by Canaris provide a clear indication that, in his view, the
theory of ‘indirect effect’, being extremely unclear and incoherent from a dog-
matic point of view, should be completely replaced by the theory of ‘State duties
to protect constitutional rights’. There is, accordingly, no need for both theories
to apply at the same time in order to give effect to constitutional rights in private
law.

3.2.3.5.3 The position of the Constitutional Court

It is questionable, however, whether this view by Canaris regarding the relation-
ship between the theory of ‘indirect effect’ and the theory of ‘State duties to
protect constitutional rights’ is also shared by the Constitutional Court, which was
definitely inspired by the latter theory in the Handelsvertreter and Bürgschaft cases.

A striking feature of the reasoning of the Court in Handelsvertreter and Bürg-
schaft is that while it based its decision in these cases primarily on the duty of the
State to protect the weaker contractual party, the Court, at the same time,
explicitly refers to the basic formula of the relationship between constitutional
rights and private law as it was adopted in the Lüth case (see section 3.2.2.3) and
its previous case law on the ‘indirect effect’ of constitutional rights in private
law.163 By citing its old case law the Court gave the impression that it still follows
the theory of ‘indirect effect’, although the imposition of the duty to protect
constitutional rights in private law relationships on the private law legislator and,
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especially, on the private law courts clearly indicates that, in practice, the Court’s
approach with regard to the foundation of the effect of constitutional rights
between private parties is not entirely the same as it used to be before. In particu-
lar, whether a link between the theory of ‘indirect effect’ and the theory of ‘State
duties to protect constitutional rights’ is fortunate in Handelsvertreter appears to
be already doubtful because of the fact that at stake was the constitutionality of
the legislation, and this is normally not so in those cases where the ‘indirect effect’
is involved.164

Accordingly, having adopted the theory of ‘State duties to protect constitu-
tional rights’, the Constitutional Court did not formally abandon the theory of
‘indirect effect’ and, thus, formally did not agree with the founding father of the
new legal basis for the effect of constitutional rights in private law as far as his
appeal to break with the old foundation was concerned. The Court seems to be
reluctant to acknowledge a change in its traditional attitude inspired by Lüth and
to provide a solid explanation for its new approach. As a result, the relationship
between the two theories still remains unclear.

3.2.3.5.4 Other views in the literature

The ambiguous position of the Court concerning the relationship between the
theory of ‘indirect effect’ and theory of ‘State duties to protect constitutional
rights’ has naturally led to a broad debate in the legal literature as to how on earth
the two theories already relate or should relate to each other. Without attempting
to provide a full coverage of all the views expressed in the literature on this issue
after the ground-breaking decisions of the Constitutional Court in the
Handelsvertreter and Bürgschaft cases, I will focus on the main lines of the discus-
sion which appear to throw some light on the problem.

3.2.3.5.4.1 No farewell to the theory of ‘indirect effect’

The first position with regard to the relationship between the old and the new
theory can be called a ‘no farewell to the theory of ‘indirect effect’ ’ attitude. The
common denominator in the views of those who share this position is that being
of (a certain) importance for giving effect to constitutional rights in private law,
the theory of ‘indirect effect’ should not be rejected. Thus, Markesinis and Enchel-
maier do not see any inconsistencies in the decision of the Constitutional Court
in Handelsvertreter.165 On the contrary, in their words, ‘[the] decision is remarkable
in that it brings together the various developments in the doctrine of protective
duties and applies them in a coherent way’.166 According to them, the theory of
‘State duties to protect constitutional rights’ does not supersede the theory of
‘indirect effect’ because the general clauses still serve as ‘inroads’ for constitutional
rights to enter into private law in those cases where there are no specific legisla-
tive provisions which give protection to constitutional rights. Thus, in the
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absence of specific protective legislation, the private law courts still play the role
assigned to them in Lüth. A related view is also expressed by von Münch who
argues that although a function of constitutional rights as State duties of protec-
tion and the ‘indirect effect’ of constitutional rights between private parties are
closely related to each other, they are to be dogmatically separated from each
other.167 In his opinion, this already follows from the fact that many cases of the
application of ‘State duties to protect constitutional rights’ do not concern private
law relationships between the parties at all.

3.2.3.5.4.2 Farewell to the theory of ‘indirect effect’

The second view is diametrically opposite to the previous one and can be referred
to as a ‘farewell to the theory of ‘indirect effect’ ’ attitude. The argument of its
supporters boils down to the rejection of the need for the theory of ‘indirect effect’
or depriving it of any independent meaning in the light of the existence of a much
better ground for the effect of constitutional rights in private law which they see
in the function of constitutional rights as State duties of protection. In particular,
the view in favour of the complete replacement of the ‘flexible paradigm of
‘Drittwirkung’ ’ by a ‘more rigid doctrinal framework’, which is potentially provided
by the concept of ‘State duties to protect constitutional rights’, was expressed by
Oeter.168 In his opinion, in the long run, it is the legislator which is to take clear
precedence over the judiciary in accomplishing the duties of protection on the
part of the State by giving concrete expression to constitutional rights. As long
as legislation has been adopted in a constitutional way and the framework set by
constitutional rights is respected in the content of the legislation, one can in
principle start from the assumption that a court decision, which is based on this
legislation, has passed the test as to compatibility with constitutional rights.
According to Oeter, the replacement of the theory of ‘indirect effect’ with the
legislator’s duty to protect constitutional rights could resolve the problem of an
arbitrary balancing of constitutional rights in a private law context for the purpose
of achieving a politically desirable outcome, which leads to the absence of legal
certainty.169 In the same direction seems to be also the view of Singer who,
acknowledging that both theories provide possibilities for the effect of constitu-
tional rights in private law relationships, considers State duties to protect consti-
tutional rights to be more suitable from a dogmatic point of view for controlling
the content of a contract.170 He does not seem to be so much concerned with the
problem of legal certainty as a result of a casual balancing of constitutional rights
in a dispute between private parties as Oeter, but rather with the more efficient
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possibilities to limit freedom of contract in order to protect individuals against
themselves in contractual relationships.

While Singer and Oeter, contrary to what the Constitutional Court is saying,
regard the two theories as independent from each other and extend their pre-
ference to the theory of ‘State duties to protect constitutional rights’, other
scholars rather see a dissolution of the theory of ‘indirect effect’ within the new
theory as a result of the introduction of the concept of ‘State duties to protect
constitutional rights’ in private law in the Handelsvertreter case. It appears, how-
ever, that although they do not see the end of the theory of ‘indirect effect’ or
explicitly advocate the need to abandon it, their views should also be discussed
under the heading of the ‘farewell to the theory of ‘indirect effect’ ’ attitude
because the destiny seen by them for the theory of ‘indirect effect’ is not very
different from the destiny envisaged by those who unequivocally reject it – name-
ly, its disappearance as an independent ground for the effect of constitutional
rights in private law. Thus, for example, in the opinion of Hermes, ‘indirect effect’
is only one aspect of ‘State duties to protect constitutional rights’ and not an
independent category.171 He points out that the Constitutional Court in its
Handelsvertreter judgment did not limit itself to the ‘radiating effect’ of a constitu-
tional right to freedom of profession, but established a positive duty on the part
of the legislator to control the content of the contract in order to protect the
weaker contractual party. According to Hermes, this duty of the legislator is
already laid down in the Lüth case when the Court stated that ‘keine bürger-
lichrechtliche Vorschrift im Widerspruch zu dem in den Grundrechten verkörperten
Wertsystem stehen darf’. A conflict with a constitutional right can in the first place
result from the failure of the legislator to adopt mandatory provisions for the
protection of the weaker party. Only in the second place is a duty of protection
directed towards the private law courts which may not disregard the relevance of
constitutional rights when interpreting and applying legislative protective provi-
sions. In the view of Hermes, there are no significant differences in the way the
duty of protection is fulfilled by means of private law – ‘also when it sails under
the purportedly independent flag of indirect horizontal effect’172 – when compared
to other instruments of protection contained in, for example, administrative law.
A similar view was also uttered by Klein, in whose opinion the reach of the
‘indirect effect’ of constitutional rights in private law must develop through ‘State
duties to protect constitutional rights’.173 This point of view appears to imply that
it is State duties of protection which play a leading role in determining whether
in a concrete dispute between private parties constitutional rights are relevant.
The theory of ‘indirect effect’ is accordingly to be used only as a tool to fulfil
‘State duties to protect constitutional rights’ and is no longer to be considered as
an independent basis for the effect of constitutional rights in private law.
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3.2.3.5.4.3 Transformation of ‘indirect effect’ into ‘direct effect’

Finally, there is large group of those scholars who believe that the introduction of
‘State duties to protect constitutional rights’ in the field of contract law under the
cover of ‘indirect effect’ as it was adopted in Lüth, means, in practice, nothing
more than the transformation of ‘indirect effect’ into ‘direct effect’. In fact, these
scholars can also be said to share the ‘farewell to the theory of indirect effect’
attitude, although on a different ground than those whose views were discussed
above. The departure from the theory of ‘indirect effect’ lies, in their view, not in
its replacement by something new, such as State duties of protection, but in a
silent transition from ‘indirect effect’ to ‘direct effect’ undertaken by the Constitu-
tional Court contrary to what it said in Lüth where the ‘direct effect’ was rejected.

 Thus, according to Zöllner, if the Constitutional Court does not limit the
protective function of constitutional rights to the task of the legislator, but also
directs it to the private law judge, as this was done in the Handelvertreter and Bürg-
schaft cases, the difference with the ‘direct effect’ is absent.174 In other words, in
his opinion, if under the theory of ‘State duties to protect constitutional rights’ the
judge is obliged to protect constitutional rights in the relationships between private
parties, in particular in contractual relationships, when giving concrete expression
to the general clauses, this theory simply constitutes a modified version of the
theory of ‘direct effect’ which advocates the direct application of constitutional
rights in contractual relationships in each case where there is an imbalance in
power between the parties. Zöllner also draws attention to the fact that the
application of constitutional rights to contractual relationships leads to both
private parties being bound by constitutional rights.175 This is, however, an inhe-
rent characteristic of the theory of ‘direct effect’.

Similar conclusions were also reached by Eschenbach and Niebaum who
point out that while in the Lüth case the effect of constitutional rights was made
dependent on the norms of private law, the Constitutional Court does not follow
this principle of the theory of ‘indirect effect’ if it obliges the courts to first check
whether there is a violation of the constitutionally protected institution of private
autonomy, and then to intervene in the contractual relationship by means of the
general clauses of private law in order to protect the weaker party.176

The view of Diederichsen also seems to head in this direction as he speaks
about the disappearance of the third party effect as a result of the imposition on
the private law courts of the task of controlling the content of contracts between
private parties.177 Discussing the theory of ‘State duties to protect constitutional
rights’ as it was developed by Canaris, he questions the distinction which is made
by the latter between the norms of private law to which constitutional rights
should be directly applicable, and the acts of private parties which are not bound
by constitutional rights.178 In the view of Diederichsen, in the case where, in the
absence of protection by the legislation, the judge is obliged to fulfil his or her
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179 Diederichsen, AcP 1998, p. 208. For Canaris see Canaris, AcP 1984, p. 236 f. 
180 BVerfG 9 February 1994, BVerfG 90, 27 = NJW 1994, 1147, 1148 (Parabolantenne).
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duty to protect constitutional rights in private law through the open legal notions
and general clauses, the exemption of private parties from the binding force of
constitutional rights is not of much use to them. To strengthen his point,
Diederichsen refers to Canaris who acknowledged that his view boils down to the
same result as the theory of ‘direct horizontal effect’.179

3.2.3.5.5 Parallel existence or mutual exclusion?

The subsequent case law of the Federal Constitutional Court appears to provide
evidence that the Constitutional Court did not intend to totally replace the
theory of ‘indirect effect’ by the new theory of ‘State duties to protect constitu-
tional rights’. Thus, in the Parabolantenne case180 discussed in section 3.2.2.4.3
above, which was decided after the Bürgschaft and Handelsvertreter cases, the
Court did not resort to the concept of ‘State duties to protect constitutional rights’
in order to secure the tenant’s constitutional right to freedom of information.
Instead, it reasoned purely in terms of the theory of ‘indirect effect’ by ruling that
the private law courts had violated the constitutional right of the tenant by
interpreting section 242 of the Civil Code on good faith in a very restrictive
manner. This seems to suggest that, at least from a formal point of view, the Court
clearly opted for a parallel existence for the two theories.

Whether the new theory is however consistent with the initial notion in the
Lüth case appears to be a more controversial issue. Firstly, the need to preserve the
autonomy of private law and thus the distinction between public and private law,
which was the reason for acknowledging a privileged position of private law under
the theory of ‘indirect effect’, is no longer of any importance under the new
approach. The theory of ‘State duties to protect constitutional rights’ does not
differentiate between public and private law: the legislator’s and the court’s duties
to protect are the same in both fields of law.

Secondly, the theory of ‘State duties to protect constitutional rights’ makes
it clear that the legislator and the private law courts are directly bound by constitu-
tional rights, and not only indirectly as this was implied by the theory of ‘indirect
effect’.

Thirdly, contrary to the theory of ‘indirect effect’ under which constitutional
rights come into play only as objective values, the new theory explicitly grants to
private parties ‘subjective (constitutional) rights to protection’,181 in the first place
against the legislator, and in the second place against the private law courts.

Fourthly, while the theory of ‘indirect effect’ only obliges the private law
courts to take constitutional rights into account when interpreting and applying
private law, the theory of ‘State duties to protect constitutional rights’, as it was
applied by the Constitutional Court, obliges them to protect the constitutional
rights of private persons and for this purpose to intervene in contractual relation-
ships. In this way, it substantially limits the role to be played by private law in
determining when, under what conditions, and to which degree constitutional
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values should be incorporated into its own fabric – a prerogative which was
secured for private law by the initial idea of ‘indirect effect’.

Fifthly, and closely connected with the previous point, is that while the main
feature of the theory of ‘indirect effect’ which made it distinct from the theory of
‘direct effect’ was the absence of the binding force of constitutional rights with
regard to private parties, the duty of the private law courts to protect the weaker
contractual party through the general clauses in contract law cases indirectly leads
to private parties in reality being bound by constitutional rights. In this respect,
therefore, the new theory is indeed not very different from the theory of ‘direct
effect’.

Finally, although the theory of ‘State duties to protect constitutional rights’
starts from a wide discretion on the part of the legislator and the judge as to the
means and ways of accomplishing their tasks and thus from a ‘deferential’ attitude
of the Constitutional Court, which is consistent with the initial idea of the theory
of ‘indirect effect’, cases such as Handelsvertreter and Bürgschaft provide evidence
that the Court does not always adopt a ‘deferential’ attitude in practice. It appears
that especially in those cases where, in the absence of special legislative provi-
sions, the duty to protect constitutional rights is directed towards the private law
courts, the ‘over-review’ attitude is likely to persist under the new approach.

In the light of the foregoing, it appears that the theory of ‘State duties to
protect constitutional rights’, as it was applied by the Constitutional Court in the
Handelsvertreter and Bürgschaft cases, constitutes a strengthening of the constitu-
tional tradition in comparison with the initial idea of the theory of ‘indirect
effect’, as it was adopted in Lüth, and in some respects, especially when the duty
to protect constitutional rights is directed towards the private law courts in
contract law cases, even comes close to the theory of ‘direct effect’ and thus the
subordination of contract law to the Constitution. In this sense, the new theory
constitutes a departure from the initial idea of the theory of ‘indirect effect’ and
entails a blurring of the distinction between the ‘direct effect’ and ‘indirect effect’
of constitutional rights in private law. Therefore, it does not seem to be an
exaggeration to say that in practice the initial idea of the theory of ‘indirect effect’
and the theory of ‘State duties to protect constitutional rights’ are in conflict with
each other as far as the effect of fundamental rights on contractual relationships
between private parties is concerned. If, however, one no longer adheres to the
initial idea of the theory of ‘indirect effect’ and in practice resorts to it only as a
cover-up for the theory of ‘direct effect’, as in the Parabolantenna case,182 for
example, as discussed in sections 3.2.2.4.3 and 3.2.2.4.4 above, then the modified
theory of ‘indirect effect’ and the theory of ‘State duties to protect constitutional
rights’ may very well co-exist with each other and also be complementary to each
other. If the content of the general clauses of private law is solely determined by
the Constitution and the rule that constitutional rights affect private law in-
directly means only that one has to formally refer to the general clauses before
making a judgment based on purely constitutional law considerations, the theory
of ‘indirect effect’ can be a means for the accomplishment of ‘State duties to
protect constitutional rights’ and thus for the subordination of private law to
constitutional rights.
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3.2.4 Synthesis and conclusion

The analysis of the case law of the Federal Constitutional Court against the
background of the developments in the German doctrine shows that over the
years since the Court’s pronouncement in the Lüth case the relationship between
fundamental rights and private law in Germany has developed from the initial
complementarity between the two in the direction of the subordination of con-
tract law to fundamental rights.

Although the theory of ‘indirect effect’ as developed by Dürig and adopted
by the Constitutional Court in Lüth postulated that fundamental rights contained
an objective system of values, which entailed the end of the absolute autonomy
of private law and the strict separation of private law from public law, this theory
also made it clear that the relationship between constitutional rights and private
law was not to become hierarchical: how constitutional rights were to influence
private law and what is constitutional in a dispute between private parties was to
be determined by private law and not by constitutional law. Yet, its revolutionary
idea that constitutional rights are not only subjective liberty entitlements of the
individual citizen against the State, but that they at the same time constitute an
overarching system of values for the whole legal order, which implied that every
private law issue is at the same time also a fundamental rights issue, enabled the
Constitutional Court to significantly strengthen the position of constitutional
rights in the domain of private law and opened up possibilities for moving towards
the subordination of private law to constitutional rights in practice. These possi-
bilities were partly realized by the Constitutional Court within the theory of
‘indirect effect’ itself through the ‘over-review’ of the decisions of the private law
courts. By undertaking the balancing between conflicting constitutionally pro-
tected interests formally within private law, but in practice without due regard to
private law, the Constitutional Court demonstrated its power to leave to private
law only a formal role in resolving disputes between private parties.

The potential laid down by the Lüth case was further realized by means of the
theory of ‘State duties to protect constitutional rights’ which, despite its emphasis
on the State as the addressee of constitutional rights, also shares the view that
fundamental rights constitute general values or interests which should be res-
pected in the whole legal order, including private law relationships between
private parties. Although, in principle, this theory places the emphasis on private
law as a means for accomplishing the State’s duties of protection and therefore
does not per se lead to the subordination of private law to the Constitution, its
application in German law in the contract law context became an important step
towards strengthening the constitutional tradition and subordination of private
law, and especially contract law, to constitutional rights. In particular, by impos-
ing an obligation on the private law courts to protect constitutional rights in the
relationships between private parties through controlling contractual agreements,
this theory clarified what the Constitutional Court did not openly acknowledge
while applying the theory of ‘indirect effect’ and that it tried to reach through the
‘over-review’ of the decisions of the private law courts: what is constitutional is
primarily determined by fundamental rights and not by the private law influenced
by the Constitution.
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183 The recent proposal as to the amendment of the Constitution with a view to
introducing a system of judicial review for legislation was made by Halsema in 2002.
For the text of this proposal see Second Chamber 2002/2003, 28 331, no. 8. 

Accordingly, the application of both the theory of ‘indirect effect’ and the
theory of ‘State duties to protect constitutional rights’ in the practice of the
Federal Constitutional Court constitutes a significant departure from the initial
idea of the theory of ‘indirect effect’ which only aimed at the complementary
relationship between constitutional rights and private law. At present, the case
law of the Constitutional Court contains examples in which both theories have
been used by it in order to establish a hierarchy between fundamental rights and
private law and in this way to ensure the subordination of private law to funda-
mental rights. In the contract law context this implies that what is contrary to
good faith or good morals is determined by fundamental rights as interpreted and
applied by the Constitutional Court and not by private law as interpreted and
applied by the private law courts taking into account the values enshrined in
fundamental rights. Being deprived of the possibility to play a decisive role in the
outcome of the case, private law norms, especially general clauses, tend to become
mere tools for giving effect to fundamental rights in the relationships between
private parties.

When assessing the scale of this development towards the subordination of
private law to fundamental rights, it should be borne in mind that the course set
by the Constitutional Court must be followed by the private law courts when
deciding disputes between private parties. Therefore, in the long run, the gradual
development of the relationship of subordination between constitutional law and
private law may entail the loss of the independent meaning of private law as a
distinctive instrument for the regulation of the relationships between private
parties and its transformation into a tool for advancing fundamental rights in the
horizontal dimension.

3.3 Dutch law

3.3.1 Introduction

Compared to the role of the Basic Law in the German legal order discussed above,
the role of the Dutch Constitution in the Dutch legal order may seem to be rather
modest. There is no Constitutional Court in the Netherlands which would be
entrusted with the adjudication of constitutional issues. Moreover, while the
Constitution is binding on all public authorities, any judicial control of the
compatibility of the legislation with the Constitution is forbidden. According to
Article 120 of the Dutch Constitution, the constitutionality of Acts of Parliament
and treaties shall not be reviewed by the courts. Although both before and after
the last revision of the Dutch Constitution in 1983 attempts have been made to
introduce a judicial review of the constitutionality of the legislation, thus far they
have not met with success.183

Judging by the absence of such a comprehensive system of judicial review for
conformity with constitutional principles, one may have the impression that
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184 On the role of the ECHR in the Dutch legal order, see, for example, Barkhuysen/Em-
merik, De eigendomsbescherming van artikel 1 van het eerste protocol bij het EVRM
en het Nederlandse burgerlijk recht, ss 2.3.2 and 2.3.5. 

fundamental rights in the Dutch legal order are not a prime consideration even
in vertical relationships between individuals and the State, let alone in horizontal
relationships between private parties. Although in many cases the first impression
is indeed the right one, this is, however, not so in the present case.

The absence of any judicial review of the legislation as to its compatibility
with the Dutch Constitution does not mean that the legislation is completely
immune from examination as to its compatibility with fundamental rights. By
virtue of articles 93 and 94 of the Constitution, statutes may be subject to control
as to their conformity with the self-executing provisions of international treaties.
Article 93 envisages that provisions of the treaties and resolutions by international
institutions, which may be binding on all persons by virtue of their content, shall
become binding after they have been published, and Article 94 explicitly says that
statutory regulations in force within the Kingdom shall not be applicable if such
application is in conflict with the provisions of treaties that are binding on all
persons or of resolutions by international institutions. These provisions open up
possibilities for the national courts to exercise control over Acts of Parliament
which are excluded by Article 120 of the Constitution. The courts have increas-
ingly used these possibilities in order to review national legislation, especially as
to its compatibility with the ECHR. As a consequence, the ECHR has become an
important instrument in the Dutch legal order in the field of the protection of
fundamental rights which plays a role not only in the vertical relationships
between the individual and the State, but also in horizontal relationships between
individuals with each other.184 In this respect, the position of the ECHR in the
Dutch legal order sharply differs from the position of this Convention in the
German legal order where it plays a rather modest role compared to that of the
Basic Law.

Furthermore, the value of the Dutch Constitution in the field of the protec-
tion of fundamental rights is also not as slight as it might seem at first sight. The
prohibition of the judicial review of the constitutionality of legislation applies
only to the ultimate legislator itself, i.e. the Crown and Parliament together, and
not to any form of derived or delegated legislative power. The latter, therefore, are
always subject to judicial review. Furthermore, what is particularly important in
the present context is that during the constitutional reform of 1983 the possibility
was left open to apply fundamental rights enshrined in the Constitution in
horizontal relationships between individuals.

In the light of that, in this section I will first discuss how the problem of the
effect of constitutional rights in relationships between private parties was resolved
in the revised Constitution of 1983 (3.3.2). Subsequently, the ways in which the
Dutch courts give effect to fundamental rights contained in the Constitution, i.e.
constitutional rights (grondrechten), and the ECHR, i.e. human rights (mensen-
rechten), in relationships between private parties will be analysed (3.3.3). Finally,
I will focus on the decision of the Dutch Supreme Court in the Valkenhorst case
which, in a sense, might be considered to be a certain departure from the tradi-
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werking van grondrechten, p. 34 ff. See also Dommering, Algemene belangen in het
burgerlijk recht, p. 17 f. 

188 Second Chamber 1975/1976, 13 872, no. 3, p. 15 ff. 
189 Boesjes, NJB 1973, p. 911.

tional approach followed by the Dutch courts concerning the effect of fundamen-
tal rights in private law (3.3.4).

3.3.2 The issue of the ‘horizontal effect’ of fundamental rights during the
Constitutional Reform of 1983

In the Netherlands, the issue of the applicability of fundamental rights in private
law relationships between private parties has been discussed under the denomina-
tor of the ‘horizontal effect’.185 The debate already commenced in 1969 when the
Netherlands Lawyers’ Association (Nederlandse Juristen-Vereiniging) devoted its
meeting to this subject.186 However, the issue of ‘horizontal effect’ was brought to
the forefront of the debate during the Reform of the Dutch Constitution in
1983.187 Although the text of the Constitution has remained silent on whether or
not fundamental rights contained therein are also applicable among private
parties, the parliamentary discussions on this issue shed some light as to the posi-
tion of the Dutch legislator.

In the Explanatory Memorandum to the Bill on the Constitutional Reform,
the Dutch Government explicitly acknowledged that constitutional rights could
apply between private parties and made an attempt to distinguish between differ-
ent forms of horizontal effect according to the degree of its intensity. 188 In the
Government’s view, which is based on the ‘sliding scale’ developed by Boesjes,189

the horizontal effect may take place in five forms, ranging from the least to the
furthest-reaching. These are the following: 1) the mandate of the legislator or the
government to ensure the effect of a constitutional right in relationships between
private parties (e.g. social rights which contain instructions to implement a
certain policy or principle in the horizontal context); 2) the constitutional right
as an important value which can be taken into account by the judge when inter-
preting private law concepts and open norms; 2) the constitutional right as an
independent legal interest which should be taken into consideration by the judge
when weighing all the interests at hand; 4) the constitutional right as an expres-
sion of a legal principle which may be disregarded only for compelling reasons; 5)
finally, the constitutional right is applied as such, i.e. as an imperative norm of
law, which can only be restricted in compliance with the constitutional limitation
clauses. While the last form in the scale is referred to as direct horizontal effect,
the other four variations are referred to as indirect effect. Whether in a specific
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case, one could speak of a horizontal effect tended to vary, according to the
Government, per Article or per part of an Article of the Constitution and was to
be evaluated by the courts. In its opinion, the advantage of such an approach is
‘that the problem of the third-party effect is set free from its dogmatic character
and reduced to the normal proportions of constitutional interpretation’.190

Taking this view, the Dutch Government did not follow the view of the State
Commission for the Amendment of the Constitution and the Elections Act under
the chairmanship of Cals and Donner. The question which the Commission tried
to answer was whether constitutional rights were to have direct horizontal effect
between private parties and thus can be directly applied by the courts in private
law relationships.191 The answer given was in the negative. According to the
majority of the Commission, firstly, constitutional rights are directed at the
relationship between the individual and the State; and, secondly, direct horizontal
effect would give too much freedom to the courts. At the same time, the Commis-
sion pointed out that this was not supposed to mean that constitutional rights
were not to have any importance in private law relationships. Because constitu-
tional rights are based on the general principles of law, the judge can turn to these
principles when interpreting private law concepts, such as good morals, and seek
support for this purpose in constitutional rights.

The standpoint of the Government was criticized by the Council of State
which seemed to share the conclusions reached by the Cals-Donner State Com-
mission.192 According to the Council, the position of the Government boils down
to the clear adoption of the horizontal effect, this being contrary to the case law
where the judge almost always seeks support in general principles of law, which
also lie at the very heart of constitutional rights, but not in the constitutional
rights provisions as laid down in the Dutch Constitution. The Council welcomed
this development in the case law and advised the Government to exclude from its
Explanatory Memorandum considerations that would lead to the strong binding
force of constitutional rights which are primarily directed at the relationship
between the individual and the State.

The Government, however, did not follow the advice of the Council of State
and did not change its position with regard to the horizontal effect of constitu-
tional rights.193 After long discussions, both the Second and First Chamber of
Parliament agreed with its standpoint.194 Accordingly, the acceptance of the
possibility of a horizontal effect, in particular a direct horizontal effect, can be
considered to be the view of the constitutional legislator. Yet, because the Go-
vernment refused to give clearer guidelines as to which fundamental rights
contained in the Constitution were to have horizontal effect and, if so, in which
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195 Burkens, Algemene leerstukken van grondrechten, p. 179 f. (my translation). In sup-
port of this view, see also Verhey, Horizontale werking van grondrechten, p. 24.

form, the destiny of the ‘horizontal effect’ was virtually left in the hands of the
courts.

3.3.3 The prevailing approach in the case law

3.3.3.1 Dispensing with dogmatic problems

The case law of the Dutch courts, especially after the Constitutional Reform of
1983, provides evidence that the courts tend to consider the relevance of funda-
mental rights contained in the Dutch Constitution and the ECHR in private law
disputes. A striking feature of the Dutch case law, in which fundamental rights
came into play, is the absence of any dogmatic approach to the issue. In contrast
to the German Constitutional Court, the Dutch Supreme Court has so far not
made any general pronouncement as to how fundamental rights relate to private
law in the Dutch legal order and how they are to affect private law. Instead, it has
given effect to fundamental rights in different ways, without really explaining why
one form of horizontal effect in a particular case was preferred to another.

Such an approach by the Ducth courts concerning the effect of fundamental
rights in private law disputes has also been supported by the fact that, accoring to
the prevailing opinion in the Dutch legal literature, the values and principles
contained in the Ducth Constitution do not have a monopoly position in the
Dutch legal order. This particularity of the Dutch Constitution is explained in
detail by Burkens as follows:

‘Constitutional rights, at least in our legal order, do not constitute the positivisation of
‘the’ fundamental aspects of society. Classical constitutional rights were laid down in the
Constitution in view of concrete needs; these needs arose as a result of concrete abuses and
threats on the part of the State. (…) However, fundamental legal guarantees are laid down
not only in the Constitution, but also in other places in the legislation; one can mention,
for example, the guarantee of the rights of a suspect in the Code of Criminal Procedure.
In the same way, private law legislation, too, contains several fundamental guarantees for
legal relationships between individuals; even such a fundamental provision as the prohibi-
tion of slavery is not laid down in the Constitution, but in the Civil Code. It can be stated,
therefore, that fundamental aspects of society are by right laid down in different places.
Constitutional rights do not enjoy a special position in this respect. It woud also be
incorrect to consider constitutional rights as a specific manifestation of the principles of
law that lie at the roots of society. Although it is true that constitutional rights mostly give
expression to the principles of law, they do not enjoy a monopoly position in this respect
either. Some principles of law, such as freedom of contract and freedom of testamentary
disposition, for instance, are laid down in private law or are unwritten.’195

This view also seems to be shared by Koekkoek who even speaks about constitu-
tional rights of a private law character, and, as such, he considers not only those
fundamental rights which contain private law norms and are laid down in the
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rechten, p. 180 ff. It should be noted that the use of the notion ‘horizontal effect’ to
refer to the way in which fundamental rights influence relationships between private
parties in the Dutch legal order was widely criticized in the Dutch legal literature. It
has been argued that the use of this term is only justified in cases where courts grant
true ‘direct horizontal effect’ to fundamental rights by applying them directly to the
relationships between private parties. According to this view, only in this case are
fundamental rights really given ‘horizontal effect’, while in all other cases, when
fundamental rights are given effect only indirectly, it is much more appropriate to
speak only about a certain influence exercised by fundamental rights on the norms

Constitution and international treaties, but also fundamental private law norms
which are laid down in the legislation or case law.196 In particular, he drew a com-
parison with German law and pointed out that the conception of constitutional
rights as an objective system of values for the whole legal order as adopted in the
Lüth case leads to constitutional law being an ‘arch’ extending over all legal
fields.197 Such an approach, however, was not recomended by Koekkoek for the
Dutch legal order because it is much more reasonable to draw a distinction betwen
public and private law norms and there is accordingly no need for the all-embrac-
ing constitutional law with its indefinite character.198 The refusal by the Dutch
Supreme Court over the years to give an explanation concerning the relationship
between fundamental rights and private law, let alone to recognize an objective
character of values contained in the Constitution or the ECHR in the Dutch legal
order, seems to suggest that the Court agrees with the above-mentioned views in
the legal doctrine.

Furthermore, the tendency towards avoiding dogmatic problems in the case
law of the Dutch courts is clearly in line with the position of the Government
which advocated releasing the issue of horizontal effect from its dogmatic cha-
racter.199 However, as far as the ‘sliding scale’ of the Government is concerned,
one can hardly find it in the case law which has not changed after the Constitu-
tional Reform of 1983.200 The distinction between five forms has apparently
turned out to be not suitable to guide the judge in the circumstances of a concrete
case.201 Instead, one can in principle distinguish between three categories of cases
concerning the way in which fundamental rights affect private law relationships:
(1) when fundamental rights are granted direct horizontal effect, (2) when they
are explicitly granted indirect horizontal effect, and, finally, (3) when they are
granted indirect horizontal effect implicitly without this being unequivocally
acknowledged. These categories will be discussed in more detail in the following
sections.202
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of private law. On that, see, in particular, Burkens, Algemene leerstukken van
grondrechten, p. 176 f.; de Graaff/de Haas, NJB 1984, p. 1354 and Verhey, TvO 1989,
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p. 189 f. However, considering the comparative character of the present study, I will
not emphasize this distinction in this book in order to avoid unnecessary difficulties
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203 HR 12 December 2003, NJ 2004, 117. For other cases on direct horizontal effect, see,
for example, HR 5 June 1987, NJ 1988, 702 (Goeree I) and HR 2 February 1990, NJ
1991, 289 (Goeree II); HR 18 June 1993 NJ 1994, 347 (Aids Test I ).

3.3.3.2 Direct horizontal effect

Although cases in which fundamental rights enshrined in the Dutch Constitution
and the ECHR were granted direct horizontal effect are extremely rare, they
nevertheless exist. A good example of direct horizontal effect in a contract law
context can be found in the recent decision of the Supreme Court in the Aidstest
II case.203 The dispute in this case arose out of the fact that during medical treat-
ment, the blood of a patient, who belonged to a group of persons with a higher
risk of being infected with the HIV virus, had come into contact with the blood
of a dentist. The latter requested a court order for the patient to undergo an AIDS
test. In defence of his refusal to do so, the patient claimed that the demanded
blood test constituted a violation of his constitutional right to bodily integrity
(Article 11 of the Constitution) and of his constitutional right to privacy (Article
10 of the Constitution). In its decision, which was upheld by the Supreme Court,
the District Court recognized the patient’s constitutional right to bodily integrity.
At the same time, it held that this right is limited by restrictions laid down by or
pursuant to the law as they follow from Article 6:162 of the Civil Code on tort as
well as from the contract between the parties. Because the parties had concluded
a medical treatment contract, in the circumstances connected with the contract
or following therefrom they owed each other a duty of care. For this reason,
according to the Court, also after the termination of the contract, the patient
could be required to do what is necessary to limit the damage suffered by the
dentist at the time of the medical treatment. After these considerations the Court
turned to the balancing of the competing interests of the parties. In its view, a
relatively slight infringement of the patient’s constitutional right to bodily in-
tegrity in this case was confronted with the compelling interest of the dentist in
knowing whether or not he had been infected with the HIV virus. Therefore, by
refusing to co-operate in the blood test, the Court concluded, the patient had
failed to perform his obligations under the contract and thus had acted illegally
towards the dentist.

Accordingly, the starting point of the Court in this case is that the Aids test
demanded by the dentist constitutes an intrusion on the constitutional right of the
patient as laid down in Article 11 of the Constitution, pursuant to which ‘every-
one shall have the right to inviolability of his body, without prejudice to restric-
tions laid down by or pursuant to an Act of Parliament’. Hence, the intrusion can
only be justified and thus be considered to be legal if it survives the test against
the limitation clause established in this Article. Under the sliding scale of the
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204 Compare Burkens, Algemene leerstukken van grondrechten, p. 186: ‘(…) [T]he
fundamental right can eventually be restricted in accordance with the [limitation]
clause. A fundamental right as such is not susceptible to the balancing of interests;
a legal norm does not constitute an interest which can be balanced. An interest only
exists when one exercises the right. If this interest is to be susceptible to being
balanced with another private law interest, then it should be placed on a comparable
basis suitable for that purpose (…)’ (my translation). 

205 On this issue in more detail, see Cherednychenko, NTBR 2004, p. 190 ff., with further
references. 

Government, such an approach by the Dutch courts constitutes the furthest-
reaching effect of fundamental rights between private parties: the courts apply a
fundamental right directly and examine whether its restriction can be justified on
the basis of the limitation clauses envisaged in the Constitution, or – as in other
cases of this type – the ECHR. This means that in certain cases the courts start
from the binding force of fundamental rights not only on the public authorities,
but also on private parties themselves.

Whether the direct horizontal effect as it is applied by the Dutch courts is
indeed the furthest-reaching form of the horizontal effect with the most far-
reaching consequences for private parties is however rather questionable in view
of the fact that, as it has been exemplified by the Aidstest II case, limitations to the
exercise of fundamental rights are found in open private law norms such as a
general tort norm or good faith. As a result, ultimately, in order to resolve a
conflict between the parties, the courts resort to balancing competing interests.
For this purpose, they translate a fundamental right into a private law interest
connected with the exercise of this right and then weigh it against another purely
private law interest or an interest which, being protected by the fundamental
right, is also translated into a private law interest. This appears to be the only
possible way of balancing the competing interests of the parties against each other
because a fundamental right, as such, is not susceptible to such balancing.204 Un-
der such circumstances, it does not make that much sense to accept the furthest-
reaching form of horizontal effect, on the one hand, and to limit it by private law
norms, on the other, which leads to nothing more than a balancing of interests
within private law.205

Against this background, it is submitted that in the way in which it has been
granted to fundamental rights in private law by the Dutch courts, the direct
horizontal effect does not lead to the subordination of private law to fundamental
rights, but to the relationship of complementarity between the two. The interests
protected by fundamental rights and purely private law interests interact with
each other. Which of them is given the most weight depends on the circum-
stances of the case. A strong presumption in favour of the fundamental right of
one party, which is inherent in the direct horizontal effect, is thus significantly
weakened by private law which in its role of the limitation clause protects the
interests of the other party.
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206 Hof Arnhem 25 Oktober 1948, NJ 1949, 331 (Protestantse Vereniging v. Hoogers). See
also Hof Arnhem 15 November 1958, NJ 1959, 472 (Diaconie Dirksland) and Hof
Arnhem 24 June 1958, NJ 1959, 473 (Diaconie Nieuwe Tonge). Since the Lease Act
of 1958 the problems involved in that case are no longer likely to arise. On that, see
Smits, Constitutionalisering van het vermogensrecht, p. 35. 

207 HR 31 October 1969, NJ 1970, 57 (Mensendieck I). See also HR 18 June 1971, NJ
1971, 407 (Mensendieck II). 

208 HR 22 January 1988, NJ 1988, 891 (Maimonides).

3.3.3.3 Explicit indirect horizontal effect

In most cases, in particular in the field of contract law, courts have tended to give
effect to fundamental rights indirectly. What the ‘indirect effect’ of fundamental
rights means in Dutch law can be seen from the following three examples.

In 1948 the Court of Appeal had to deal with a situation where the parties
to a lease contract had agreed that the contract would be terminated if the tenant
had not made sufficient efforts to achieve the goals of the Protestant Church.206

When the tenant changed his religious beliefs and became a Jehova’s Witness, the
landlord (the Protestant Church) terminated the contract. After an equitable
balancing of the interests of both sides, the Court of Appeal found the term in
question to be contrary to good morals and public order (old article 3:40 of the
Dutch Civil Code) because it seriously impaired the tenant’s freedom of religion.

In another case decided by the Dutch Supreme Court in 1969 the question
to be answered was whether a contractual clause which barred the person con-
cerned from teaching Mensendieck physiotherapy exercises for the rest of her life
if she failed to obtain the required diploma was void. 207 This question was ans-
wered in the affirmative by the Court of Appeal which ruled that such a clause is
per se contrary to public order and good morals. This decision by the Court of
Appeal was, however, overturned by the Supreme Court. According to the latter,
when considering whether a clause is contrary to public order and good morals,
regard should also be had to the interest which the contract serves, as well as the
question whether this interest is of such importance so as to justify an encroach-
ment on the freedom of education.

Finally, in 1988 the fundamental right to freedom of education was involved
in another contract law case, although this time, in a different context.208 At stake
was the legality of the refusal by a Jewish school in Amsterdam, the Maimonides
Lyceum, to admit a boy on the ground that his mother was not Jewish and in such
a case the lyceum’s statutes did not allow children to be educated at the school.
Both parties to this case – the parents of the boy and the Lyceum – invoked their
fundamental rights with a view to ordering admission and justifying the refusal to
do so, respectively. It is notable that whereas the Supreme Court refused to give
any effect to the human right to education guaranteed by article 2 of the 1st
Protocol to the ECHR, which was invoked by the parents, reasoning that this
right applies only to the State and not to private bodies, it did give indirect
horizontal effect to the constitutional right of the Lyceum to provide education
according to religious or other beliefs guaranteed by Article 23 of the Constitution
in conjunction with Article 6 of the Constitution and Article 9 of the ECHR.
According to the Supreme Court, this right, with the exception of extraordinary

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



Chapter 3: Fundamental rights and private law 111

209 HR 30 March 1984, NJ 1985, 350 (Suikerfeest). 
210 Compare Labuschagne, in: Loenen/Rodrigues, Non-discrimination Law, p. 135, who

points out that the issue of Islamic holidays is mostly covered by Collective Labour
Agreements. 

circumstances which were not present in this case, weighs so heavy that the
school could refuse admission to a child despite the fact that the parents had a
strong and well-founded preference for education at that particular school and
that the school concerned was the only one which provided education of that
kind. Having arrived at this conclusion, the Supreme Court did not allow the
decision of the Court of Appeal to stand as in balancing the competing interests
of the parties more weight had been given to the interest of the parents.

Although the courts did not apply fundamental rights directly, in all three
examples they nevertheless took them into account when interpreting and
applying general clauses of a private law character. The interests protected by
fundamental rights were thus not ignored by the courts. At the same time, in
contrast to those cases in which the direct horizontal effect was granted, the courts
did not start from the formal priority of fundamental rights over private law
interests. Moreover, the Supreme Court made it clear that fundamental rights are
just one of the factors to be considered when balancing the competing interests of
the parties.

3.3.3.4 Implicit indirect horizontal effect

Apart from the cases in which the Dutch courts unequivocally refer to fundamen-
tal rights while deciding a dispute between private parties, there are also cases
which can be considered to be relevant in the context of the effect of fundamental
rights in contract law even though no explicit reference to fundamental rights was
made. A clear illustration of such an approach is provided by the Suikerfeest case209

in which a Turkish employee was dismissed without notice after she had not
turned up for work because of the celebration of the Ramadan. Dealing with a
conflict between the interests of the employer in the normal operation of his
business and that of the employee in having a possibility to celebrate a religious
holiday,210 the Court of Appeal and the Supreme Court came to different conclu-
sions. The Court of Appeal clearly granted indirect horizontal effect to the
fundamental right to freedom of religion by holding that this freedom implied that
Islamic employees were in principle entitled to a day off on the days which were
holy for them. According to the Court of Appeal, it is only possible to deviate
from this rule on the ground of the same circumstances which would allow the
employer to demand from his employees to be present at work on the established
Christian holiday. For the Supreme Court, however, such a conclusion went too
far. In its opinion, because Christian holidays are recognized by the whole Dutch
society as days when one does not have to work regardless of one’s religion, they
cannot be set on a same par as Islamic holidays.

In light of this, the Supreme Court formulated another rule with the follow-
ing content. In the absence of special provisions in the employment contract, the
presence at work cannot in principle be reasonably demanded from an employee
who has asked for permission to take a day off for celebrating a religious holiday,
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211 On that, see also Verhey, Horizontale werking van grondrechten, p. 185. See also the
note to this case by Biesheuvel, NJCM-Bulletin 1983, p. 256 ff. 

212 Compare Smits, Constitutionalisering van het vermogensrecht, p. 161. See also the
answer by Smits to my question at the discussion on his Preliminary Report at the
meeting of the Dutch Society of Comparative Law, in: Verslag van het debat, p. 120.

which is important to him, in advance and has specified the reasons for this
request; a deviation from this rule can be made if it can be expected that the
absence of the employee on that day would cause serious damage to the operation
of the employer’s business; whether or not this is the case is to be determined on
the basis of the circumstances of the case.

Although no reference was made by the Supreme Court to the fundamental
right to freedom of religion as laid down in Article 6 of the Constitution and
Article 9 of the ECHR and the rule is expressed in purely private law terms of the
old Article 7:677 of the Civil Code on ‘compelling reasons’ for dismissal, the
fundamental right obviously influenced the reasoning of the Court and the
interest protected by it was included in its decision.211 Again, this interest was not
given absolute priority over other interests involved.

3.3.3.5 The role of fundamental rights in private law: synthesis

The relevance of the arguments based on fundamental rights in many private law
disputes decided by the Dutch courts shows the recognition by the courts of the
fact that the Dutch judiciary does not ignore the impact of fundamental rights in
private law relationships between private parties. Many fundamental rights
enshrined in the Constitution and the ECHR are generally believed to give
expression to the general principles or values of the Dutch legal order. Yet, in
contrast to the position of constitutional rights in German law, fundamental rights
contained in the Constitution and the Convention are not considered to consti-
tute an all-pervasive objective system of values for the whole legal oder and
therefore do not enjoy a monopoly position as the only legal source of the princi-
pal values of society. As a result, although Dutch private law certainly does give
expression to many values which also lie at the roots of fundamental rights,212 the
Dutch courts do not regard private law as a whole to be grounded on the values
embodied in constitutional law or international human rights law. Therefore, not
every private law issue entails a fundamental rights issue. When this is indeed the
case, is determined by the ordnary courts on a case by case basis.

The three categories of cases described above demonstrate that although the
techniques used by the Supreme Court for granting effect to fundamental rights
in private law relationships between private partes are different, they all boil down
to giving the interests protected by fundamental rights a role as one of the factors
which is taken into account when resolving a dispute between private parties
within the framework of private law and with due regard to private law. This is not only
true for cases of explicit and implicit indirect horizontal effect, but also for those
cases in which the courts have formally resorted to the concept of direct horizon-
tal effect. The application of this concept in practice was significantly deprived
of its far-reaching implications as a result of the fact that the role of the limitation
clauses was assigned to the norms of private law. Thus, the direct horizontal effect
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comments, see also Martens, President of the Supreme Court of the Netherlands,
former Judge of the ECtHR, E.H.R.L.R. 1998, p. 11. 

in Dutch law has not led to the primacy of fundamental rights over private law
either, but instead has merely entailed fundamental rights coming into play as one
of the interests to be considered when deciding private law disputes. Conse-
quently, despite the absence of any dogmatic approach to the issue of how funda-
mental rights are to affect private law, the relationship between fundamental
rights and private law in the Dutch legal order can be charachterized in terms of
complementarity between the two.

Moreover, a characteristic feature of the Dutch legal order is that, in most
cases, the interaction between fundamental rights, in particular those rights which
are contained in the Constitution, and private law has occurred spontaneusly, i.e.
without an explicit obligation on the part of the courts to take into account
fundamental rights when resolving disputes between private parties. Reading the
judgments in the field of contract law, one gets the impression that the Supreme
Court did not really consider the rights enshrined in the Constitution to be norms
of a higher order with which its decision in a private law case had to be compati-
ble. Instead, it looked at constitutional rights as a source of inspiration or, in other
words, as a means of assistance when making the open norms of private law
concrete in the light of the general principles of law which in many cases find
their expression in fundamental rights. 213 In this respect, one can speak about
‘spontaneous complementarity’ between fundamemtal rights and private law
which in the Dutch legal order can be explained by a large degree of freedom
enjoyed by the courts as to whether, and, if so, how to grant horizontal effect to
fundamental rights. This form of complementarity can be contrasted with ‘obliga-
tory complementarity’ when the courts are obliged to develop private law in a way
which is consistent with the values embodied in fundamental rights and to
accommodate them within private law. At present, however, with the growing
willingness of the Dutch courts to take into account fundamental rights and thus
to act in conformity with the values embodied in the Constitution and especailly
the ECHR as well as the increasing willingness of the European Court of Human
Rights (ECtHR) to grant horizontal effect to Convention rights which will be
demonstrated in Chapter 4 below, it is more and more difficult to draw a line
between ‘spontaneous complimentarty’ and ‘obligatory complimentarity’. This is
especially true concerning those cases in which the courts interpret national
legislation, including legislation in the field of private law, in a way which is
compatible with human rights contained in the ECHR,214 a practical reason for
that being their willingness to prevent the Netherlands from being brought before
the Strasbourg Court.

The prevailing approach to the issue of the horizontal effect of fundamental
rights described in this section was, in some respects, challenged as a result of the
recognition by the Dutch Supreme Court of the general right to personality in the
Valkenhorst case or, more exactly, as a result of the interpretation given to this
decision by some legal scholars. These issues will be the focus of our attention in
the next section 3.3.4.
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215 HR 15 April 1994, NJ 1994, 608 (Valkenhorst). On this case, compare, for example,
Nehmelman, Het algemeen persoonlijkheidsrecht, p. 103 ff., with further references
to Dutch literature. 

216 HR 15 April 1994, NJ 1994, 608 (Valkenhorst) (my translation).
217 Whether the Supreme Court adequately balanced the interests of the child and those

of the mother was, however, questioned in the literature. See, for example, Smits,
Constitutionalisering van het vermogensrecht, p. 127. 

3.3.4 The recognition of the general right to personality in Dutch law:
towards a new approach to the effect of fundamental rights between
private parties?

3.3.4.1 The Valkenhorst case

In 1994 the Dutch Supreme Court delivered an interesting judgment in the
Valkenhorst case215 in which it had to deal with a claim by De R., a child born out
of wedlock in a Roman Catholic institution providing support for unmarried
mothers, against the Valkenhorst foundation which had taken over the functions
of the institution in which De R. was born. The child claimed that Valkenhorst
owed her a duty to disclose information provided by her mother which would
reveal the identity of the father. Valkenhorst rejected this claim on the ground
that it owed a duty of confidentiality to the mother. According to this duty,
during the mother’s lifetime the information about the presumed biological father
could only be disclosed if the mother gave her consent. The mother, however,
who was still alive at that time, refused to give her permission. Whereas the Court
of Appeal ruled against the child by holding that the duty of confidentiality owed
by Valkenhorst towards the mother prevailed over the interest of the child to
know her paternity, the Supreme Court overturned this decision and accepted the
claim of the child against Valkenhorst.

The most interesting part of the judgment by the Supreme Court lies in the
legal basis found by the Court in order to rule in favour of the child. According
to the Court:

‘The point of departure for deciding the case is that the general right to personality, which
lies at the roots of such constitutional rights as the right to respect for one’s private life,
the right of freedom of thought, conscience and religion and the right of freedom of
expression, also includes the right to know one’s parents. This right also found interna-
tional recognition in Article 7 of the Convention on the Rights of the Child of 20
November 1989 which has not yet been ratified by the Netherlands. This right gives a
person in circumstances such as those of De R. a claim against the foundation such as
Valkenhorst as to the disclosure, at her request, of the information known to the founda-
tion about her parents.’216

In the view of the Supreme Court, the right to know one’s parents is, however,
not absolute. This right has to be balanced against other countervailing rights
such as the mother’s right to confidentiality, and it is in this very balancing that
the lower court made a mistake by holding that the right of the mother should be
given the greatest weight.217
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218 In this respect, the legal basis of the general right to personality in Dutch law is
different from that in German law by which the Dutch Supreme Court was clearly
inspired by the Valkenhorst case. Thus, in the Schacht case, the German Supreme
Court derived the general right to personality from Articles 1 (1) and 2 (1) of the
Basic Law, concerning the right to human dignity and the right to freely develop
one’s personality, respectively, and recognized this new constitutional right as
sonstiges Recht in the sense of section 823 (1) of the German Civil Code, i.e. a subjec-
tive civil law right, the violation of which entails a damage remedy. See BGH 25 May
1954, BGHZ 13, 334, 338, 339 (Schacht). This approach by the Supreme Court with
regard to the creation of the general right to personality was later approved by the
Constitutional Court in the Soraya case (BVerfG 14 February 1973, BVerfGE 34, 269
(Soraya)). 

219 See, for instance, Nehmelman, Het algemeen persoonlijkheidsrecht, p. 110, with
further references to Dutch literature. 

220 Overkleeft-Verburg, in: Koekkoek, De Grondwet, p. 170.
221 Kortmann, in: Kortmann, Op recht, p. 152. 
222 Nehmelman, Het algemeen persoonlijkheidsrecht, p. 125.
223 The reason why the Dutch Supreme Court speaks about the general right to person-

ality, according to Verhey, is that a right forms a more solid basis for further legal
development than a principle. Verheij, RM Themis 1998, p. 345. 

224 Verhey, NJCM-Bulletin 1994, p. 655. 

3.3.4.2 The general right to personality as a common denominator for public
and private law: the view of Nieuwenhuis

The decision of the Dutch Supreme Court in the Valkenhorst case, particularly its
contention that the general right to personality lies at the roots of several consti-
tutional rights,218 provoked a debate in the Dutch literature on the legal nature of
the general right to personality.219 According to Overkleeft-Verburg, this right is
an unwritten constitutional right by means of which the Supreme Court wanted
to provide a legal basis for new claims.220 However, the prevailing view in the
literature is that the general right to personality is something more than that.
Thus, for example, in the view of Kortmann, the general right to personality is
rather to be considered as a ‘general principle of law’.221 Nehmelman defines it as
an ‘unwritten principle of law’.222 In the same way, Verheij observes that in view
of its level of abstraction, it is rather surprising that the Supreme Court speaks of
the general right to personality, considering it to be a kind of super-fundamental
right, and not about the principle which lies at the roots of several constitutional
rights explicitly laid down in the Constitution.223 Furthermore, in the opinion of
Verhey,224 this right cannot be put on the same footing as constitutional rights
which were primarily developed in public law; in comparison with these rights,
the general right to personality transcends the borderline between public and
private law and is situated on a higher level of abstraction, therefore having a
broader scope of application.

Of particular interest in the present context is the point of view of Nieuwen-
huis who sees in the adoption of the general right to personality in Dutch law
important consequences for the issue of the horizontal effect of fundamental
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rights.225 In particular, Nieuwenhuis asks whether the German theory of constitu-
tional rights as an objective system of values for the whole legal order as adopted
in the Lüth case is also true for Dutch law, and based on the recognition of the
general right to personality as the right which lies at the roots of other constitu-
tional rights in the Valkenhorst case, comes to a positive answer to this question.226

In his opinion:

‘As an unexpressed point of departure for our legal order, it (the general right to personal-
ity, OC) is one of the common values which acquire the status of rights and duties only
in the process of giving concrete expression to them. The general right to personality in
its pure state works erga omnes. Only by rendering it concrete can it become clear in which
direction the general right to personality exercises its influence in a particular case; in a
vertical direction – by rendering it concrete in terms of a legal duty prescribing the State
to refrain from intrusion into the privacy of individuals; in a horizontal direction – by
deriving from the general right to personality a concrete legal norm which gives an
individual a claim against another individual.’227

In this way, Nieuwenhuis seems to suggest that the general right to personality in
Dutch law is a kind of meta-value comparable to the right to human dignity in
German law which constitutes a point of departure for the whole legal order, and
from which, depending on the situation, one may derive both public law and
private law rights and duties.

How is all this connected with the issue of fundamental rights in private law?
According to Nieuwenhuis, it is most likely that by recognizing the general right
to personality, the Supreme Court wanted to give a new dimension to the old
debate about the horizontal effect of fundamental rights.228 He reformulates the
traditional issue in the following way :

‘The question is not: is it possible to project vertical fundamental rights in a horizontal
dimension? But: which of the values shared by society constitute unexpressed points of
departure for our legal order; the legal order here understood as a close interconnection of
civil and constitutional law?’229

In other words, Nieuwenhuis argues that as there is a general principle of law, such
as a general right to personality, which is common to both constitutional and
private law, the whole argument about the direct and indirect effect of constitu-
tional rights in private law is pointless. Since the general right to personality finds
its expression in private law through personality rights which are of a private law
nature and in constitutional law through constitutional rights respectively of a
public law nature, there is no need to project constitutional rights in private law.
One can simply derive new rights of a private law character directly from the
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230 HR 6 January 1995, NJ 1995, 422 (Parool). On this case, see, in particular, Nehmel-
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general right to personality as an objective value for the whole legal order which
gives rise to claims in both public law and private law relationships.

3.3.4.3 Support in the case law?

Whether by creating the general right to personality, the Dutch Supreme Court
indeed intended to give a new dimension to the debate on the horizontal effect
of fundamental rights, as Nieuwenhuis suggested, is however not entirely obvious.

The fact that in its judgment in the Valkenhorst case, the Supreme Court did
not specify the legal nature of either the general right to personality or of the right
to know one’s origin derived from the general right to personality may certainly
be used in support of the interpretation given to the Court’s position by Nieuwen-
huis. In particular, by restricting itself to the statement that the general right to
personality, which lies at the roots of several constitutional rights, also includes
the right to know one’s parents, the Court failed to make it unequivocally clear
whether the right to know one’s origin is a newly created constitutional right
which has horizontal effect or whether this is a newly created personality right of
a private law character. The fact that the Court spoke simply about the right to
know one’s origin and not of the constitutional right to know one’s origin can
indeed be interpreted as the readiness of the Court to establish a common
denominator for both public and private law and to derive new private law rights
from it directly without the need to project them in horizontal relationships
afterwards.

The same uncertainties about the legal nature of the rights derived from the
general right to personality are also true for the Parool case230 in which the general
right to personality was used by the Supreme Court for the second time as a legal
basis for the creation of a new right in a dispute between two private parties – this
time, the right to be left alone. In the circumstances of the case this right implied
that a person was entitled to be no longer confronted in public with a crime which
he had committed at a young age during the war after more than 40 years had
passed since he had been sentenced, had served his sentence and was subsequently
pardoned. Again the Supreme Court simply spoke about the general right to
personality and the right to be left alone without explaining what kind of rights
these are.

At the same time, whereas the Valkenhorst and Parool cases could in principle
be indeed interpreted in the sense of giving a new dimension to the debate on the
horizontal effect, another case in which the general right to personality was also
at stake provides evidence that the Supreme Court is not of the same view as
Nieuwenhuis.231 In this case, the seller of a small business, who after the sale
engaged in unfair competition against the buyer by resuming his previous profes-
sion just around the corner from his previous premises, was prohibited by the
Court of Appeal from doing so for a period of five years on the basis of the nature
of the contract and the obligation to perform the contract in good faith. The seller
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ality in private law is concerned, the distinction between deriving personality rights
or fundamental rights from it does not make a big difference. In both cases these

appealed against this decision to the Supreme Court invoking his ‘right to the free
choice of profession’ laid down in Article 19 (3) of the Constitution in conjunc-
tion with a ‘right to develop one’s possibilities to carry on a business’ which
follows from the general right to personality. The Supreme Court rejected these
claims, however, reasoning as follows:

‘Part 1 (of the appeal, OC) primarily states that although one can contractually limit his
‘right to the free choice of profession’ laid down in Article 19 (3) of the Constitution in
conjunction with the general right to personality (…) in so far as this includes a ‘right to
develop one’s possibilities to carry on a business’, this is only possible in the form of a
contract concluded in writing in which such a restriction is explicitly agreed upon. This
statement as a whole cannot (…) be accepted as correct, since this would attribute to these
constitutional rights a further-reaching horizontal effect than they have.’232

The fact that the Supreme Court speaks here about the ‘horizontal effect’ of ‘these
fundamental rights’ referring to the rights derived from the general right to
personality suggests that the Court qualifies them as fundamental rights of a
constitutional law character and not as personality rights of a private law charac-
ter. The same approach was also taken by the Advocate General in his conclusion
in the Valkenhorst case where he spoke about the right to know one’s origin as a
constitutional right and not as a personality right.233 Moreover, it is also clear that
the Supreme Court chose a very cautious approach as far as the extension of the
effect of the general right to personality to contractual relationships is concerned.

In the light of this, it is rather doubtful whether having recognized the
general right to personality in the Valkenhorst case, the Dutch Supreme Court had
in mind such a far-reaching objective as creating a constitutional right for private
law based on the values which are common to both public and private law com-
parable to what has been done by the German Constitutional Court in the Lüth
case, and in this way giving a new dimension to the debate on the horizontal
effect of fundamental rights in private law. Although it is indeed plausible to argue
that the general right to personality lies at the roots of not only constitutional
rights but also of many personality rights of a private law character such as the
right to honour and a good name laid down in Article 6:106 of the Civil Code,234

and that therefore new personality rights of a purely private law character can be
derived therefrom, the Dutch Supreme Court seems to prefer deriving from this
right new constitutional rights and then projecting them in a horizontal dimension.
This is done by transforming newly created constitutional rights in the interests
protected by private law which come into play with other private law interests
without per se enjoying a superior status.235
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rights become private law norms which come into play with other private law norms,
and the general right to personality thus serves as a general principle of law which
generates the creation of these new norms and inspires the judge to do so.

It appears, therefore, that the recognition of the general right to personality
in the Valkenhorst case did not entail a change in the prevailing approach to the
horizontal effect of fundamental rights in the case law of the Dutch courts dis-
cussed in section 3.3.3 above. What it signified, however, is the growing impor-
tance of the arguments based on fundamental rights in tracing the general princi-
ples of law which can play a role as a source of interests to be protected in private
law.

3.3.5 Synthesis and conclusion

The analysis of the relationship between fundamental rights and private law in the
Netherlands demonstrates that, at present, the relationship between the two can
be characterized in terms of complementarity in which private law does not ignore
the importance of fundamental rights and fundamental rights do not ignore the
importance of private law.

Fundamental rights embodied in the Dutch Constitution and the ECHR are
not considered to constitute an overarching system of values for the whole legal
order, including private law, and therefore not every private law issue can be
considered to be a fundamental rights issue at the same time. This does not mean,
however, that the values embodied in fundamental rights are not respected in
Dutch law. As it has been demonstrated in the Valkenhorst case, in particular,
fundamental rights serve as a means of assistance in tracing the general principles
of law from which important interests can be derived which are also to be pro-
tected in private law. Nevertheless, because not all principles of law can be found
in fundamental rights, the latter do not have a monopoly position as the only
source of the basic values of society.

In the absence of any uniform legal basis for the effect of fundamental rights
between private parties and clear guidelines as to when the Dutch courts are
obliged to grant horizontal effect to fundamental rights, the private law courts in
the Netherlands enjoy a large degree of freedom as to whether and, if so, how to
take into account fundamental rights in a concrete case. Although the techniques
used by the Dutch courts include both the direct and indirect horizontal effect,
the way in which they have been applied shows that fundamental rights in the
case law of the Dutch courts play a role as one of the factors which is taken into
account when resolving disputes between private parties. The interests protected
by fundamental rights come into play with private law interests or other interests
protected by fundamental rights without having supremacy over them. Especially
the approach of the Dutch Supreme Court in contract law cases is characterized
by a careful balancing between competing interests within the framework of
private law and with due regard to private law. Fundamental rights thus do not
supersede private law. Instead, the two interact with each other, and in many
cases this occurs spontaneously when the private law courts look at fundamental
rights as a source of inspiration when making the open norms of private law
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concrete in the light of the general principles of law. Although at present, the
distinction between ‘obligatory’ and ‘sponteneous’ complementarity between
fundamental rights and private law is more and more difficult to make due to the
increasing readiness of the Dutch courts and, as will be illustrated in the next
Chapter, especially the ECtHR, to grant effect to fundamental rights in private
law, the very fact of the courts taking into account fundamental rights when
interpreting open private law norms without being clearly obliged to do so is not
without importance. It provides evidence that it is possible for the relationship of
complementarity to develop when no such obligation is imposed from above and
that the need to consider fudamental rights can arise within the system of private
law itself.

3.4 English law

3.4.1 Introduction

The major peculiarity of the constitutionalisation of English private law is that it
is a European rather than British constitutionalisation. Because Britain does not
have a written constitution, let alone a constitutional court, the whole debate on
the effect of fundamental rights between private parties has started in relation to
fundamental rights enshrined in the ECHR after they were incorporated into the
domestic law of the United Kingdom by the Human Rights Act in 1998. The
importance of this Act lies, to use the words of the White Paper that preceded the
Human Rights Act, in ‘bringing Convention rights home’ by making them
enforceable in domestic law. This means that British citizens will not have to take
the ‘long slow road to the Court in Strasbourg’,236 but will be able to secure
Convention rights in their own UK courts. These Convention rights, according
to the Human Rights Act, are, and are limited to, the rights and freedoms set out
in certain stated articles of the European Convention,237 and thus no new rights
are conferred upon UK citizens by the Act.

The domestication of the fundamental rights contained in the ECHR has
given the European legal community an opportunity to hear what English judges
and academics think about the effect of fundamental rights between private
parties. In fact, the way in which English law tends to treat this issue is particu-
larly interesting for several reasons. First of all, a distinguishing feature of English
law is that the foundations of both constitutional law and private law do not come
from a basic law or constitution adopted by Parliament, as in all the other Euro-
pean countries, but from common law incrementally developed by the courts,
which is also the source of much constitutional law and private law.238 In the
absence of the distinction between public and private law in the sense in which
it has developed in the continental legal systems, perplexities concerning the
horizontal effect of fundamental rights in English law result not from the tension
between fundamental rights and private law, as on the continent, but to a large

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



Chapter 3: Fundamental rights and private law 121

239 A.G. v. Guardian Newspapers (No. 2) [1990] 1 AC 109.
240 Lord Irvine of Lairg, P.L. 1998, p. 224.

extent from the tension between fundamental rights and common law. In this
section, I will mainly focus on the issue of the effect of Convention rights on the
common law that regulates private, non-state, relationships, i.e. ‘private common
law’, although the problems which arise in this context are also true for the
common law which regulates relationships in which the State is present, i.e.
‘public common law’.

Another peculiarity of English law is the fact that, traditionally, instead of
protecting a limited number of rights and freedoms, common law starts from a
general commitment to liberty which means that ‘every citizen has a right to do
what he likes, unless restrained by the common law or by Statute’.239 As Lord Ir-
vine of Lairg explains, ‘[t]he liberty of the subject is therefore the ‘negative’ right
of what is left over when all the prohibitions have limited the area of lawful
conduct’.240 The adoption of the Human Rights Act brought a radical change to
this approach, since it signified a shift to a rights-based system under which a
citizen’s right is asserted as a positive entitlement expressed in clear and principled
terms subject to the exceptions which, in the public interest, are justified and
reasonable. However, the question of to what extent the traditional approach to
the protection of individual liberties will have an effect on the development of the
rights-based culture in horizontal relationships between private parties, is of
particular interest.

Finally, as in the Netherlands, in the UK, too, there is no judicial review of
legislation. The doctrine of parliamentary sovereignty precludes the courts from
reviewing Acts of Parliament as to their compatibility with any rights or require-
ments formulated in international treaties or common law. How this deferential
attitude towards the legislator affects the willingness of the courts to grant hori-
zontal effect to the Human Rights Act is also one of the issues to be kept in mind
when discussing the relationship between fundamental rights and private common
law.

In light of this, this section is devoted to the actual and potential effects of
the Human Rights Act on ‘private common law’. For this purpose, I will first
briefly consider the legislative history of the Human Rights Act on this issue
(3.4.1) and subsequently turn to the views in the academic literature on the issue
of the horizontal effect of the Act and in particular its extent. (3.4.2). The
academic debate on this subject is of particular relevance in the present context,
since the Human Rights Act only entered into force on 2 October 2000 and many
uncertainties still exist as to its potential impact on private law. Which of the
views expressed in this debate is already followed and is likely to be followed in
practice by the English courts will also be discussed (3.4.3).

3.4.2 The issue of the horizontal effect of human rights in the text and
legislative history of the Human Rights Act

The Human Rights Act gives effect to the fundamental rights enshrined in the
ECHR in two ways. First, according to section 3 (1), ‘so far as possible’, all legisla-
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tion must be interpreted ‘in a way which is compatible with the Convention
rights’. If it cannot be so interpreted, pursuant to section 4 (2), the court may issue
a declaration of incompatibility. Although this declaration does not affect the
continuing force of the legislation – and in this way tribute is undoubtedly paid
to the doctrine of parliamentary sovereignty – such a declaration nevertheless
engages a remedial procedure.241 Secondly, section 6(1) makes it unlawful for a
‘public authority’, which also includes ‘a court or tribunal’,242 to act incompatibly
with Convention rights. The victim of such an act may bring proceedings against
the public authority or rely on the Convention rights concerned in any legal
proceedings.243 If the court finds a violation, it ‘may grant such relief or remedy,
or make such order, within its powers as it considers appropriate’.244

Based on the text of these provisions of the Human Rights Act, it is widely
agreed that all legislation, including that in the field of private law, must be
interpreted so as to be compatible with Convention rights irrespective of whether
or not any party to the proceedings is a ‘public authority’.245 As a result, private
law legislation will clearly be affected by Convention rights, and if a violation is
found, it will be for the legislator itself to bring it into conformity with fundamen-
tal rights. What is not clear from the text of the Act, however, is whether, and if
so, how fundamental rights are relevant in disputes between private parties which
are only governed by common law, in which the only public authority present is
the court itself. Although courts are considered to be ‘public authorities’ in the
sense of section 6 (1) and are thus bound by Convention rights, the wording of
the Act provides no clear guidance as to the extent to which the court’s duty to
act in a way which is compatible with the Convention affects legal relations
between private parties, which are obviously not bound by the Convention rights
themselves.

The legislative history of the Human Rights Act does not provide an unam-
biguous answer to this question either. During the parliamentary debate govern-
ment spokesmen made contradictory statements with regard to the issue of the
horizontal effect of Convention rights.246 On the one hand, in his opening speech
at the Second Reading the Lord Chancellor seemed to exclude the possibility of
the horizontal effect of Convention rights altogether and firmly stressed that the
Act created liability for State bodies only. As he put it:

‘Section 6 makes it unlawful for a public authority to act in a way which is incompatible
with the Convention. (…) We decided, first of all, that a provision of this kind should
apply only to public authorities, however defined, and not to private individuals. That
reflects the arrangements for taking cases to the convention institutions in Strasbourg. The
convention had its origins in a desire to protect people from the misuse of power by the
state, rather than from the actions of private individuals. Someone who takes a case to
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Strasbourg is proceeding against the United Kingdom Government, rather than against a
private individual. (…) Section 6 does not impose liability on organizations which have
no public functions at all.’247

On the other hand, a totally different view was advanced by the Government
during the Bill’s Committee stage in the House of Lords in response to an amend-
ment proposed by Lord Wakeham, the head of the Press Complaints Commission,
designed specifically to preclude the possibility of the Human Rights Act having
any horizontal effect. The amendment proposed that the obligation to act com-
patibly with the Convention in section 6 (1) of the Act would not apply ‘where
the public authority is a court or tribunal and the parties to the proceedings before
it do not include any public authority’. In response to this amendment, the Lord
Chancellor made the following statement:

‘We (…) believe that it is right as a matter of principle for the courts to have the duty of
acting compatibly with the Convention not only in cases involving other public authori-
ties but also in developing the common law in deciding cases between individuals. Why
should they not? In preparing this Bill, we have taken the view that it is the other course,
that of excluding Convention considerations altogether from cases between individuals,
which would have to be justified. We do not think that that would be justifiable: nor,
indeed, do we think that it would be practicable.’248

If we may borrow the principle that the latter of two conflicting provisions
prevails, it may be fair to assume that the Government, being alerted by Lord
Wakeham’s amendment to the prospect of horizontal effect, had decided to rule
out a prohibition on any reference to Convention rights in cases between private
parties and thus intended to leave open the possibility for a horizontal effect.
However, even if the Government indeed intended to accept a certain degree of
horizontal effect for Convention rights, it is not entirely clear from its statements
how far this effect should go. The most authoritative statement available on this
issue is the observation of the Lord Chancellor with regard to the protection of
privacy in the UK after the adoption of the Human Rights Act:

‘I would not agree with any proposition that the courts as public authorities will be obliged
to fashion a law on privacy because of the terms of the Act. That is simply not so. If it were
so, whenever a law cannot be found either in the statute book or as a rule of common law
to protect a Convention right, the courts would be in effect obliged to legislate by way of
judicial decision and to make one. That is not the true position. If it were – in my view it
is not – the courts would have to legislate where Parliament had acted, but incompatibly
with the Convention. (…) In my opinion, the court is not obliged to remedy the failure
by legislating via the common law either where a Convention right is infringed by
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incompatible legislation or where, because of the absence of legislation – say, privacy
legislation – a Convention right is left unprotected. In my view the courts may not act as
legislators and grant new remedies for infringement of Convention rights unless the
common law itself enables them to develop new rights or remedies. I believe that the true
view is that the courts will be able to adapt and develop the common law by relying on
existing domestic principles in the laws of trespass, nuisance, copyright, confidence and
the like, to fashion a common law right to privacy.’249

This remark may be used in support of the view that the Government did not
intend to grant the courts far-reaching powers and tended to limit horizontal
effect by the boundaries of existing judicial power. However, because of their too
general character, the Lord Chancellor’s words cannot provide an unequivocal
answer to the question of whether, in deciding disputes between private parties
under common law, the UK courts are free to develop and apply common law in
a way which is compatible with Convention rights, or whether they are obliged to
do so, and if so, what is the substantive content of this obligation. Therefore, in
the absence of clear guidance on these questions either in the text of the Human
Rights Act or in the legislative history, the whole issue of the extent to which the
Convention rights should affect relations between private parties, which are
governed by common law alone, lies almost entirely within the courts’
discretion.250

3.4.3 The effect of the Human Rights Act from a doctrinal point of view

The silence in the text of the Human Rights Act on the issue of the applicability
of fundamental rights embodied in the ECHR between private parties and the
absence of unambiguous and exhaustive guidelines on that issue in the legislative
history of the Act provoked a large-scale debate in the legal literature as to
whether and, if so, how Convention rights were to affect relationships between
private parties governed by common law.

At some risk of over-simplification, there seem to be four positions expressed
in this debate: ‘no effect’, ‘direct horizontal effect’, a ‘strong indirect horizontal
effect’ and a ‘weak indirect horizontal effect’.

3.4.3.1 ‘No effect’

At the one extreme, there is a view advanced by Sir Richard Buxton which
excludes any effect of Convention rights between private parties.251 According to
this view, the European Convention itself only applies against the State and while
the Human Rights Act makes Convention rights enforceable in English law, the
content of these rights cannot have changed in the course of that process of
transmission. They still apply only against the State.252 In Sir Richard’s opinion,
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the fact that under the Convention case law Signatory States are in some circum-
stances seen as being under not merely negative obligations to refrain from
infringing the Convention, but also positive obligations to ensure their citizens’
protection from any infringement of the Convention by others, does not mean
that the Convention recognizes rights between individuals.253 In the case of
positive obligations the duty to protect Convention rights remains that of the
State, and ‘[t]hat cannot be translated into a direct right held by the applicant
against those other subjects’.254 Accordingly, Sir Richard Buxton declares that the
Human Rights Act ‘does nothing to create private law rights’,255 and section 6 (1)
means ‘only that the courts should not withhold appropriate relief against public
bodies’.256 It is evident that with the adoption of this approach, fundamental rights
and private common law in the UK would hardly interact with each other and
would continue to exist in parallel.

3.4.3.2 ‘Direct horizontal effect’

At the other extreme is the view advanced by Wade who has been the foremost
proponent of ‘full’ or ‘direct horizontal effect’ for ECHR rights in the UK.257 Two
arguments were advanced by him in support of this position – one derived from
the letter of the law and the other derived from its spirit. As he has said, the literal
argument is ‘extremely simple’. 258 Section 6 of the Human Rights Act makes it
unlawful for a public authority to act incompatibly with a Convention right.
Section 6 (3) (a) expressly includes courts and tribunals in this category of public
authorities. Thus, any court deciding a case must do so in a way which is compati-
ble with the ECHR – even when the parties before it are both private.

Wade concludes this statement on his position by commenting that the
nature of Convention rights is ‘[t]he only remaining question’.259 In this connec-
tion, he responds to the argument of Buxton that the European Convention itself
is enforceable only against States by arguing that it does not follow logically from
this that the Human Rights Act is similarly limited.260 Although it is true that the
original purpose of the European Convention was to protect individuals from
dictatorial and oppressive governments, in his view, nowadays a new culture of
human rights has developed in the Western world in which ‘the citizen can
legitimately expect that his human rights will be respected by his neighbours as
well as by his government’.261 This, according to Wade, must be the spirit of the
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Human Rights Act. In his words, ‘[s]ince human rights are general principles of
justice, of the kind enshrined and entrenched in written constitutions, they have
a universal and fundamental character which ought (…) to be operative erga om-
nes’.262 Accordingly, the incorporation of the ECHR must mean that there should
now be a direct right as against that other individual and a UK court is unable to
do ‘otherwise than enforce the Convention rights’.263 The approach outlined by
Wade presupposes that if the existing common law does not ensure adequate
protection, new private causes of action can be invented by the courts. 264 Thus,
for example, if the tort of privacy does not exist in English law, the courts would
simply be obliged to create it in order to comply with their obligations under
Article 8 of the Convention which guarantees respect for one’s private life. The
adoption of such an approach would mean a clear subordination of private com-
mon law to the fundamental rights embodied in the ECHR.

3.4.3.3 ‘Strong indirect horizontal effect’

The idea of a ‘strong indirect horizontal effect’ is aimed at achieving a compromise
between the ‘no effect’ and the ‘direct horizontal effect’. On the spectrum between
these extremes, however, this idea can be placed closer to ‘direct horizontal effect’
rather than ‘no effect’. The adoption of this approach with regard to the Human
Rights Act was first defended by Hunt who does not call it ‘strong indirect
horizontal effect’ himself, but ‘Application to All Law’.265 This model is taken by
Hunt from the dissenting opinion of Justice Kreilger in the South African Consti-
tutional Court decision in Du Plessis v. De Klerk who argued that although a
private person cannot be sued for a breach of another’s fundamental rights, he
cannot rely upon the law to enforce his rights-infringing actions.266 Following this
line of reasoning, Hunt contends that the intention behind the inclusion of courts
and tribunals within the definition of ‘public authorities’ in the sense of section
6 (1) of the Act is to ensure that ‘all law, other than unavoidably incompatible
legislation, is to be subjected to Convention rights, which thereby attain the all-
pervasive status’.267 It follows from this that being ‘public authorities’, courts and
tribunals are obliged to act compatibly with the ECHR, including when they
decide on purely private disputes between private parties governed solely by
common law.268 This duty, in the view of Hunt, goes beyond the position prior to
the adoption of the Human Rights Act when the UK courts were simply free to
take the Convention into account when interpreting or developing common law
in private disputes and even beyond the position when they merely have an
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obligation to take into account Convention values when interpreting the com-
mon law.269 An ‘unequivocal duty’ to act compatibly with Convention rights – and
thus not only Convention values – will require the courts and tribunals ‘actively
to modify or develop the common law in order to achieve such compatibility’.270

The difference between this model and the ‘direct horizontal effect’ model,
however, is that the courts are not allowed to create entirely new causes of action
and in this way to go beyond their ‘legitimate function of incremental common
law development’.271 Nevertheless, this correction does not alter the fact that the
idea of a ‘strong indirect horizontal effect’ starts from the absolute priority of
Convention rights over common law and thus the subordination of private
common law to fundamental rights. In the case of conflict with each other, non-
Convention considerations cannot override Convention rights. As Phillipson
rightly observes:

‘Courts, under the Hunt model, would thus simply have to disregard the rules of the
relevant current tort and the values underpinning it and change automatically all its pre-
existing rules into compliance with whatever the relevant Convention Article demanded.
Such an approach cannot be glossed as ‘development’ of the common law: one does not
‘develop’ something when one uses it purely as a wholly malleable vehicle for forwarding
constitutional rights.’272

The adoption of the ‘strong indirect horizontal effect’ model may entail the
subordination of the common law of contracts, in particular, to Convention
rights, since the ECHR does not contain an express commitment to the main
contract law principles such as freedom of contract and testamentary freedom,
which have been given due regard in the development of common law. Therefore,
if the right to freedom of contract is not derived from other broad provisions of
the Convention such as the right to private and family life guaranteed by Article
8,273 the Convention rights would always override incompatible common law rules
and this would entail the inability of the common law of contract to play a
decisive role in disputes between private parties.274
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3.4.3.4 ‘Weak indirect horizontal effect’

Finally, there is a widely shared view in the legal literature that fundamental rights
enshrined in the ECHR will/must have a ‘weak indirect horizontal effect’.275 The
difference between this approach and that of the ‘strong indirect horizontal effect’
lies in the degree to which the courts will be bound by Convention rights in
private litigation.276 The idea behind the ‘weak indirect horizontal effect’ model,
which has been outlined by Phillipson in great detail,277 is that the courts should
apply and develop the existing law in the light of the values and principles repre-
sented by the Convention rights.278 Hence, the courts’ duty to act compatibly with
Convention rights means in the private sphere a duty to develop and apply the
law by reference to the values they enshrine and thus not an absolute duty to
achieve the conformity of the common law with Convention rights which lies at
the heart of the ‘strong indirect horizontal effect’ model.279 In practice, this means
that under the ‘weak horizontal effect’ model the courts shall have a discretion to
intervene in private relations.280 Plaintiffs seeking to invoke Convention rights in
private common law cases will not be able to rely solely on the right in question,
but will have to anchor their claim in existing common law rules; the relevant
Convention rights may only be invoked in support of their claim.281 As a conse-
quence, the Convention rights will generally be used to clarify ‘the ingredients of
the particular common law action’ which are ‘inherently broad and open to a wide
variety of interpretation’.282 Therefore, in contrast to the ‘strong’ model, under the
‘weak’ one the Convention considerations will come into play with the non-
Convention, i.e. common law, considerations, such as English tort law rules, and
compete with them rather than automatically prevail over them in every case.283

This means that if this model is followed by the courts, the relationship between
fundamental rights and private common law can develop towards a complementa-
rity between the two.
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3.4.4 The approach of the courts

3.4.4.1 Introduction

The difficulty in assessing the position taken by the UK courts with regard to the
horizontal effect of the ECHR is that, so far, the debate as to how fundamental
rights should exactly affect the relationships between private parties under private
common law has been conducted almost entirely in the academic literature, and
not at all in cases decided by the courts. Although, as will be discussed below,
there have been cases where such a debate might have occurred, the courts have
chosen to avoid providing theoretical considerations for the decisions they have
made and have not exactly explained which approach suggested in the literature
they tend to follow. Besides that, only a few relevant cases have so far arisen in
the field of private common law, and none in the field of the common law of
contract. Therefore, under the current case law, it is only possible to make a
tentative conclusion as to the way in which the courts will give effect to Conven-
tion rights. For the purpose of making such a conclusion, I will first briefly discuss
the attitude of the courts towards the ECHR before the Human Rights Act came
into force (3.4.3.2). After that, I will focus on the approach of the courts adopted
after the Human Rights Act entered into force, first in those cases where in the
dispute between private parties legislation is involved (3.4.3.3), and second in
privacy cases where the dispute between private parties is governed solely by
private common law (3.4.3.4). Although none of these areas is the main focus of
the present Chapter, the developments in these areas deserve our attention as far
as English law is concerned because, at present, they constitute the only source
which can provide an insight into the position of the UK courts concerning the
issue of the horizontal effect of Convention rights.

3.4.4.2 The position of the courts before the entry into force of the Human
Rights Act

The attitude of the UK courts towards the ECHR at the time when the Conven-
tion was not part of domestic law is frequently described as the courts’ reluctance
to take fundamental rights into account when making their decisions. 284 At the
same time, even before the Human Rights Act came into force, there had been
cases involving purely private law litigation in which the UK courts had consid-
ered fundamental rights.285 In a number of cases from the late 1970s and early 80s
involving private parties, the courts either considered the Convention when
disposing of disputes before them,286 or went further and asserted that the common
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law included certain rights and freedoms identical to those contained in certain
articles of the ECHR.287 Thus, for example, in Associated Newspapers Group v.
Wade,288 Lord Denning held that it was implicitly accepted as a basic principle of
English law that the press shall be free. In this respect, according to him, English
law not only corresponded with Article 10 of the Convention, but went further
by requiring that there should be no interference by private individuals or bodies,
including trade unions.289

The more recent cases provide evidence that, as time went by, the UK courts
became increasingly willing to develop private law in a way which was consistent
with the Convention. In the defamation cases of Rantzen v. Mirror Group Newspa-
pers290 and John v. Mirror Group Newspapers,291 the courts construed domestic law
in the light of the Convention, although the libel actions against one private party
– Mirror Group Newspapers – were brought by other private parties – the TV
personality Esther Rantzen and the pop artist Elton John. In another case, Middle-
brook Mushrooms v. TGWU,292 the court decided to exercise its discretion in
relation to injunctive relief during an industrial dispute between a union and a
private company and, while doing so, made reference to the provisions of the
Convention.

These cases provide evidence that already before the Human Rights Act
entered into force, the UK courts had a possibility to take into account the
arguments based on the Convention when resolving disputes between private
parties and thus to develop a complementary relationship between domestic law
and Convention rights. Moreover, the fact that in certain cases the courts even
made use of these possibilities led some to conclude that ‘when the Act comes
into effect, there will be nothing particularly novel about the courts taking an
active role in developing common law so as to achieve consistency with the
Convention’.293 This is so, according to this view, because ‘even before the
Human Rights Act, the position had already been reached in the development of
a domestic human rights jurisprudence where courts considered it legitimate both
to develop the common law and to exercise their own powers so as to be consis-
tent with the Convention, including in cases involving private parties’.294
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3.4.4.3 The position of the courts in cases involving legislation: Ashdown,
Wilson and Copsey

In contrast to the issue of the effect of fundamental rights on the private common
law, no controversies exist with regard to the effect of fundamental rights on the
private law legislation. Section 3 (1) of the Human Rights Act imposes a clear
obligation on the courts to interpret and apply all legislation in a way which is
compatible with the fundamental rights embodied in the European Convention.
The question which arises in this respect is how far the UK courts are prepared to
go in exercising these powers. In particular, the extent to which the courts are
willing to review Acts of Parliament as to their compatibility with the Conven-
tion can be illustrative of a general attitude of the UK courts to the effect of the
Convention rights in the domestic legal order and thus to the major issue of this
section – the extent to which the courts are willing to grant effect to fundamental
rights in private litigation. In this context, two recent cases decided by the UK
courts, Ashdown v. Telegraph Group LTD295 and Wilson v. The First County Trust
LTD,296 in which the intellectual property legislation and consumer protection
legislation, respectively, were at stake, are particularly interesting.

At issue in Ashdown were sections 30 and 171 (3) of the Copyright, Design
and Patents Act of 1988 which permitted the defences of fair dealing and public
interest, respectively, to be raised to justify copyright infringement. These defen-
ces were relied upon by the Telegraph Group Ltd against which Mr Ashown, the
former leader of the Liberal Democrats, had brought proceedings alleging, inter
alia, copyright infringement. The dispute between the parties arose after a newspa-
per owned by the defendant newspaper group published an article which con-
tained several verbatim quotations from a confidential minute made by Mr
Ashdown of a meeting attended by him, the Prime Minister and three others in
October 1997 concerning the possible formation of a coalition cabinet containing
two Liberal Democrats. The newspaper was given a copy of the minute by a third
party, without Mr Ashdown’s knowledge or approval. The newspaper group
contended that the court, in conformity with its duty under the 1998 Act to
interpret and apply sections 30 and 171 (3) of the 1988 Act in a way which
preserved the newspaper group’s right to freedom of expression under Article 10
of the Convention, had to take account of all the individual facts to see whether
restricting the group’s freedom was necessary in a democratic society.

It is striking that in the court of first instance this argument was rejected by
the Vice-Chancellor who reached the following conclusion:

‘(…) [A]rt 10 cannot be relied on to create defences to the alleged infringement over and
above those for which the 1988 Act provides. The balance between the rights of the owner
of the copyright and those of the public interest has been struck by the legislative organ
of the democratic state itself in the legislation it has enacted. There is no room for any
further defences outside the code which establishes the particular species of intellectual
property in question.’297
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In other words, the Vice Chancellor held that the Human Rights Act had not
affected the extent of the protection afforded to copyright, that the 1988 Act
already struck the appropriate balance between the rights of copyright owners and
the right to freedom of expression and that, accordingly, it was not necessary for
the court, in order to comply with Article 10 of the Convention, to do more than
apply the provisions of the 1988 Act to the relevant facts. The policy considera-
tion behind this ruling is that if the argument by the newspaper group is accepted
‘intellectual property litigation will burgeon out of control and the rights which
the legislation apparently confers will be of no practical use except to those able
and willing to litigate in all cases’.298

This finding by the Vice Chancellor was, however, modified by the Court of
Appeal which reached a slightly different conclusion. According to it:

‘(…) [R]are circumstances can arise where the right of freedom of expression will come
into conflict with the protection afforded by the 1988 Act, notwithstanding the express
exceptions to be found in the Act. In these circumstances, we consider that the court is
bound, in so far as it is able, to apply the Act in a manner that accommodates the right of
freedom of expression. This will make it necessary for the court to look closely at the facts
of individual cases. (…) We do not foresee this leading to a flood of litigation.’299

The Court of Appeal did not find such ‘rare circumstances’ in this case and
dismissed the appeal against the judgment of the Vice Chancellor which granted
a final injunction against further copyright infringement. Thus, whereas the Vice
Chancellor refused to allow fundamental rights considerations to come into play
at all in cases governed by the specific legislation, the Court of Appeal did not
exclude such a possibility but clearly tried to limit it as much as possible.

In Wilson, however, the Court of Appeal was prepared to go much further.
The statutory provision at issue in this case was section 127 (3) of the Consumer
Credit Act 1974, under which the court could not enforce an otherwise regulated
consumer credit agreement where there was no document containing all the
prescribed terms of the agreement signed by the debtor. Because Wilson’s agree-
ment, which she had signed, misstated the amount of credit given, both this
agreement and a related security over her BMW car could not be enforced by the
creditor, First County Trust Ltd. Considering the circumstances of the case, the
Court took the view that the creditor’s inability to enforce the agreement was a
disproportionate response, given the absence of prejudice to any party in the
misstatement and having regard to the creditor’s right to a hearing under Article
6 of the Convention and the right not to be deprived of one’s possessions under
Article 1 of the First Protocol to the ECHR. According to the Court, while the
policy aim, as determined from the legislative history of the 1974 Act, was legiti-
mate, the means of achieving its goals was disproportionate and inflexible in not
enabling the court to consider all the factors in a case. Because it was not possible
to read and give effect to section 127 (3) of the 1974 Act in a way which was
compatible with the Convention, the Court made a declaration of incompatibility
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stating that the provision in question had violated article 6 of the Convention
and Article 1 of the 1st Protocol.

This decision demonstrates the willingness of the Court of Appeal to exercise
a judicial review of the legislation and to restrike the balance struck by the
legislator between the interests of consumers and commercial parties. If this
decision remained in force, it could have far-reaching implications not only for
the Consumer Credit Act, but also in general for the legislative techniques of
making void certain types of terms in contracts with a view to consumer protec-
tion.300 However, this decision was overturned by the House of Lords in July
2003.301 The primary ground for the reversal was that the facts and circumstances
of the case had arisen before 2 October 2000, when the Human Rights Act of
1998 came into force; and while the Act could be applied to legislation enacted
before that date, it contained no provision enabling such application retrospec-
tively in relation to activities before that date. At the same time the House of
Lords did not limit itself to these considerations and also gave an answer to the
main substantive issue in the case – the compatibility of section 127 of the
Consumer Credit Act with the ECHR. Whereas article 6 of the Convention was
held by the House of Lords to be inapplicable, Article 1 of the 1st Protocol was
held to apply to the inability of the lender to enforce its security rights as a result
of section 127. What had to be shown, however, was that the legislator’s response
to the problem with which it was confronted failed to balance the public interest
and the protection of property interests, and was disproportionate. In doing so, the
House of Lords started from the following approach to this issue:

‘Parliament is charged with the primary responsibility for deciding whether the means
chosen to deal with a social problem are both necessary and appropriate. Assessment of the
advantages and disadvantages of the various legislative alternatives is primarily a matter
for Parliament. The possible existence of alternative solutions does not in itself render the
contested legislation unjustified. (…) The court will reach a different conclusion from the
legislature only when it is apparent that the legislature has attached insufficient impor-
tance to a person’s Convention right. The readiness of a court to depart from the views of
the legislature depends upon the circumstances, one of which is the subject matter of the
legislation. The more the legislation concerns matters of broad social policy, the less ready
will be a court to intervene.’302

Based on these considerations, the House of Lords emphasized the legislature’s
experience from prior legislation and the views of the high-powered committee
which had proposed the Act, and concluded that the sanction imposed was one
which Parliament was entitled to use.

These decisions by the Court of Appeal and the House of Lords show that the
UK courts do not ignore the ECHR in disputes between private parties in which
legislation is involved. They are prepared to interpret and apply Acts of Parlia-
ment in a manner which accommodates the rights enshrined in the Convention.
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However, it appears that especially after the decision of the House of Lords in the
Wilson case, the judges who in most cases are already rather reluctant to intervene
in the choices made by the legislator, will be even less inclined to do so. It is most
probable, therefore, that Parliament will enjoy broad discretion in choosing its
policy.

In addition, it should also be noted that a careful approach to the horizontal
effect of Convention rights in cases involving legislation is also true for those
cases between private parties in which the application of broadly formulated
statutory provisions is involved. Thus, for example, in Copsey v. WBB Devon Clays
Ltd,303 the Court of Appeal had to consider whether an employer had acted
reasonably under section 98 of the Employment Rights Act 1996 by dismissing the
applicant – Mr Copsey – following his refusal to agree to a new contract of
employment with a rotating shift system that included some Sunday work. The
reason why the employer insisted upon the new shifts involving Sunday working
was an increase in the demand for the product in question, which the employer
claimed could only be met by extended working hours. Mr Copsey’s wish to avoid
Sunday working on the ground that it was inconsistent with his religious beliefs
could not be accommodated because nearly everyone working for the business had
to accept the need, at least occasionally, for Sunday working, and fellow em-
ployees also indicated their unwillingness to accept a greater burden in order to
cover for Mr Copsey. When considering whether the dismissal under these
circumstances was reasonable, the Court of Appeal balanced the employer’s
business interest in meeting the increased demand against Mr Copsey’s right to
practice his religion protected by Article 9 of the ECHR and reached the conclu-
sion that since no reasonable accommodation of the right was possible, the
interference with Article 9 was justifiable. In this way, the Court of Appeal did
acknowledge that when determining the question of the fairness of a dismissal
consideration should be given to Convention rights, in this instance Article 9
concerning the freedom to manifest one’s religion. At the same time, the Court
refused to proceed from the automatic priority of the Convention right over the
employer’s interests which would imply that the employer would have to succeed
in justifying the dismissal under a stricter test of proportionality or necessity.304

3.4.4.4 The position of the courts in cases involving common law: privacy
cases

A cautious attitude by the English courts is not only true for cases between private
parties involving Acts of Parliament. As will be demonstrated below, it is espe-
cially true for cases between private parties which are governed by the common
law alone, in which the only public authority present is the court itself.

The best current example of the approach taken by the courts in cases
governed by the common law is those cases relating to the protection of privacy.
This area of the law is particularly interesting due to a certain tension between the
common law and the law of the ECHR. Whereas Article 8 of the Convention
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explicitly contains the right to respect for private and family life, traditionally, the
common law does not recognize a general right to privacy. 305 This explains why
the judicial development of a remedy for invasion of privacy by the media was
eagerly anticipated by many commentators as one of the most dramatic and
controversial likely effects of the introduction into English law of Article 8 of the
European Convention via the Human Rights Act 1998.306 Moreover, this area is
also problematic due to the fact that the Convention right to freedom of expres-
sion protected by Article 10 can also be in conflict with the common law. There-
fore, the way in which the judges have dealt with privacy cases after 2 October
2000 when the Human Rights Act came into force deserves special consideration.
In this context, the Douglas v. Hello! Ltd case307 provides a good illustration of the
position taken by the U.K. courts in cases between private parties under common
law.

A dispute in this case arose between the film stars Michael Douglas and
Catherine Zeta-Jones and ‘Hello!’ magazine. In November 2000 the film stars
were married in New York. Exclusive rights to photographs of their wedding had
been sold to ‘OK!’ magazine, the results to be published in the UK. However,
somehow, unauthorized photographs were taken by others at the wedding and sold
to ‘OK!’s rival magazine ‘Hello!’ for publication, also in the UK. As a result,
‘Hello!’ published the unauthorized photographs on the same day as that on which
‘OK!’ published parts of the fully authorized portfolio of photographs covering the
event, approved by the couple, for which it had paid. The Douglases and ‘OK!’
sought an interim injunction against publication by ‘Hello!’. Although in its
particulars the claim was put in terms of breach of confidence, which is an estab-
lished tort under English law, during the arguments, the lawyer who represented
the couple, Mr Tugendhat, said that the case had more to do with privacy than
with confidentiality. The Court of Appeal lifted the interim injunction which had
been granted at first instance. This was done, however, not on the ground that
there was no right to privacy in England. Rather, the injunction was lifted on the
basis that the balance of convenience favoured the defendants and the claimants’
loss of privacy could readily be compensated by an award of damages after further
trial, given that they had already commercialized their privacy by selling exclusive
rights to ‘OK’. With regard to the right to privacy, of particular interest is the
following bold pronouncement offered by Sedley LJ in favour of the recognition
of a right to privacy distinct from a right to confidentiality and thus the direct
horizontal effect of Convention rights:

‘I would conclude, at lowest, that Mr Tugendhat has a powerfully arguable case to advance
at trial that his two first-named clients have a right to privacy which English law will today
recognize and, where appropriate, protect. To say this is in my belief to say little, save by
way of a label, that our courts have not said already over the years. It is to say, among other
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things, that the right, grounded as it is in the equitable doctrine of breach of confidence
is not unqualified. (…) What a concept of privacy does, however, is accord recognition to
the fact that the law has to protect not only those people whose trust has been abused but
those who simply find themselves subjected to an unwanted intrusion into their personal
lives. The law no longer needs to construct an artificial relationship of confidentiality
between intruder and victim: it can recognize privacy itself as a legal principle drawn from
the fundamental value of personal autonomy.’308

However, when the case came back for trial to the High Court of Justice Chan-
cery Division, ‘Hello!’ magazine was held to be liable towards the couple and the
magazine ‘OK!’ under the law of confidence. Lindsay J gave a summary of the
relevant general principles developed by the courts in previous post-Human
Rights Act privacy cases which, in his opinion, ‘represent a fusion between the
pre-existing law of confidence and rights and duties arising under the Human
Rights Act’.309,310 Among these principles, the following three are of particular
importance in the present context.

Firstly, according to Lindsay J, ‘[b]reach of confidence is an established cause of action but
its scope now needs to be evaluated in the light of obligations falling upon the Court under
Section 6 (1) of the Human Rights Act (…). That can be achieved by regarding the often
opposed rights conferred respectively by Articles 8 and 10 of the European Convention on
Human Rights as absorbed into the action for breach of confidence and as thereby to some
extent giving it new strength and breadth (…). The Human Rights Convention thus
comes into play even in private law cases (…). It will be necessary for the Courts to
identify, on a case by case basis, the principles by which the law of confidentiality must
accommodate Articles 8 and 10 (…). The weaker the claim for privacy, the more likely
it will be outweighed by a claim on freedom of expression (…). A balance between the
conflicting interests has to be struck. (…)’.311

Secondly, ‘the right to freedom of expression described in Article 10 (1) of the Conven-
tion is, by Article 10 (2) ‘subject to such conditions (…) as are prescribed by law and are
necessary in a democratic society (…) for the protection of the (…) rights of others [and]
for preventing the disclosure of information received in confidence (…)’. The Article 10
(1) right to freedom of expression is thus expressly made subject not only to the Article
8 right for respect to private and family life but also to rights recognized by the law as to
confidence, even where those latter rights are not themselves Convention rights. In
consequence, privacy rights under Article 8 may not, as such, require to be considered in
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a particular case but nonetheless there can be an internal conflict within Article 10
between the Article 10 (1) freedom and the Article 10 (2) rights under the law of confi-
dence to which Article 10 (1) is made subject’.312

Thirdly, ‘there is no ‘presumptive priority’ given to (…) freedom of expression when it is
in conflict with another Convention right (…). Nor (…) is there any such presumptive
priority where the conflict is with rights under the law of confidence; it would be pointless
of article 10 (2) to make freedom of expression subject to such rights if it invariably
overrode them’.313

Applying these principles to the facts of the present case, Lindsay J balanced the
right to confidence against that of the freedom of expression and struck the
balance in favour of the former. Accordingly, ‘Hello!’ magazine was held to be
liable towards Mr Douglas and Mrs Douglas as well as its rival magazine ‘OK!’
under the law as to confidence.

In his judgment, Lindsay J also addressed the argument by Sedley LJ in favour
of the direct horizontal effect of Article 8 of the Convention expressed at the
interlocutory stage in this case and gave the following response thereto:

‘Sedley LJ’s case for a general tort (of privacy, OC) depends, on my reading of his judg-
ment, on our law otherwise being so inadequate in relation to the protection and enforce-
ment of individual rights to private and family life as to fall short of compliance with the
Convention, the Human Rights Act and the requirements of decisions of the European
Court of Human Rights. Even accepting the attractive argument so raised, it does not
point to any need for the creation of new law in areas in which (for example, by way of
reference to the law of confidence) protection and enforcement are already not only
available in theory but in practice even in the particular case. As I have held Mr and Mrs
Douglas to have been protected by the law of confidence, no relevant hole exists in
English law such as, on the facts of the case before me, a due respect for the Convention
requires should be filled.’314

What are the reasons behind such a reluctance to accept the view of Sedley LG?
The reason can be traced from the following passage of Lindsay J’s judgment:

‘So broad is the subject of privacy and such are the ramifications of any free-standing law
in the area that the subject is better left to Parliament which can, of course, consult
interests far more widely than can be taken into account in the course of ordinary inter
partes litigation. A judge should therefore be chary of doing that which is better done by
Parliament.’315

The respect of the legislator does not mean, however, that the courts should not
act even if the legislator has failed to make good the incompatibility of the
domestic law with the requirements of the Convention. According to Lindsay J:
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advocates the recognition of the ‘direct horizontal effect’ of Convention rights, in
particular, the right to privacy. 

‘[I]f Parliament does not step in then the Courts will be obliged to. Further development
by the Courts may merely be awaiting the first post-Human Rights Act case where neither
the law of confidence nor any domestic law protects an individual who deserves protec-
tion. A glance at a crystal ball of, so to speak, only a low wattage suggests that if Parlia-
ment does not act soon the less satisfactory course, of the Courts creating the law bit by
bit at the expense of litigants and with inevitable delays and uncertainty, will be thrust
upon the judiciary. But that will only happen when a case arises in which the existing law
of confidence gives no or inadequate protection; this case now before me is not such a case
and there is therefore no need for me to attempt to construct a law of privacy and, that
being so, it would be wrong of me to attempt to do so.’316

In reaching this conclusion Lindsay J was also guided, as he acknowledged himself,
by the judgment delivered by Lord Woolf in A v. B in which the latter argued as
follows:

‘It is most unlikely that any purpose will be served by a Judge seeking to decide whether
there exists a due cause of action in tort which protects privacy. In the great majority of
situations, if not all situations, where the protection of privacy is justified, relating to
events after the Human Rights Act 1998 came into force, an action for breach of confi-
dence now will, where this is appropriate, provide the necessary protection.’317

Based on all the above-mentioned statements by Lindsay J made in the Douglas
v. Hello! Ltd case, which also reflect general principles developed in previous post-
Human Rights Act privacy cases with regard to the relationship between the pre-
existing common law of confidence and the Convention rights to privacy and
freedom of expression, the prevailing approach of the UK courts can be summa-
rized as follows. The courts do not ignore the impact of Articles 8 and 10 of the
Convention when deciding on disputes between private parties in which the
common law of confidence is at stake. However, from their obligation under
Article 6 (1) not to act ‘in a way which is incompatible with a Convention right’
the courts do not derive a duty to give ‘direct’ or ‘full horizontal effect’ to the
Convention right to privacy by creating a new cause of action – a tort of privacy,
the main reason for that being the traditional English suspicion of such broad
multi-faceted concepts and the desire to leave the responsibility for dealing with
them to the legislator. Instead, the courts tend to achieve compatibility with the
Convention, and thus to fulfil their obligations under Article 6 (1), by absorbing
the rights which Articles 8 and 10 protect into the long-established action for
breach of confidence.318 The respective Convention rights have been brought into
the law of confidence as pre-eminent factors for consideration in weighing the
competing interests involved. Neither the freedom of expression nor that of
privacy enjoys automatic priority in cases where the two rights clash. Moreover,
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the freedom of expression does not enjoy automatic priority over the common law
of confidence; the latter rather limits the former.

This approach by the courts was also confirmed in a more recent decision by
the House of Lords in Campbell v. MGN Newspapers Ltd.319 In this case, the House
held that the action for breach of confidence could be used to provide a remedy
for the ‘supermodel’ Naomi Campbell in respect of an article and photograph
published in the Daily Mirror newspaper exposing the falsehood of Campbell’s
earlier public denials of her drug addiction. Under the influence of Article 8 of the
Convention, the tort for breach of confidence was extended so that private
personal information was protected. Subsequently, the right to confidence so
extended was weighed against the right to freedom of expression, the balance
being struck in favour of the former.

3.4.4.5 Towards a ‘weak indirect horizontal effect’?

Although the courts have (still) not addressed the doctrinal debate as to how
fundamental rights embodied in the ECHR are to affect the relationships between
private parties under private common law, their case law has shed some light on
the prevailing attitude of the judiciary. From the willingness of the courts to
consider the Convention-based arguments in private common law disputes, it can
be concluded that the ‘no effect’ approach taken by Buxton LJ has been rejected.
In the same way, no support can be found in the case law in favour of another
extreme view defended by Wade in favour of the ‘direct horizontal effect’ of
Convention rights. The persistent reluctance of the courts to create a new cause
of action by accepting the general right to privacy, and their readiness to give
necessary protection only via the existing cause of action provided by breach of
confidence shows that the courts are unwilling to proceed in the direction of the
subordination of private common law to Convention rights. What the courts have
already been doing and are likely to continue doing in the future is to develop the
existing common law in the light of the Convention rights. This finding is sup-
ported not only by the approach of the UK courts in the post-Human Rights Act
privacy cases between private parties under common law, but also by the approach
taken in the cases decided prior to the adoption of the Human Rights Act and
those post-Human Rights Act cases in which the relationship between private
parties was governed by the legislation. In all these cases, a desire to act compati-
bly with the Convention went hand-in-hand with cautiousness in applying
Convention rights and a deferential attitude to the legislator. Although no case
has yet arisen in which it was impossible to extend the existing common law rules
so as to accommodate a Convention right within them, it seems that the judges
have tacitly made a more or less definitive choice in favour of such a ‘develop-
mental approach’,320 and thus for ‘indirect horizontal effect’.

What is however not entirely clear from the case law available so far is which
form of ‘indirect horizontal effect’ will prevail – ‘strong’ or ‘weak’. A critical issue
to be answered still remains whether the obligation of the courts under section 6
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(1) of the Human Rights Act to act compatibly with the Convention is satisfied
merely by taking into account the relevant Convention rights, as Phillipson has
argued, or whether it requires that those rights must override any and all existing
principles in the common law, in order to achieve compliance with the Conven-
tion, as Hunt has suggested. Although, at present, it is too early to make any
definitive conclusions in this respect, it appears that the courts tend to give
preference to the weaker version of ‘indirect horizontal effect’. The strong empha-
sis on the common law and its development in the light of the Convention, which
permeates the judgments of the courts like a red thread, seems to provide evidence
that the common law will be allowed to exercise a substantive impact on the way
the Convention rights, or more exactly, the values behind them, are accommo-
dated within it and thus will not only play a formal role as a ‘vehicle for forward-
ing constitutional rights’. By stating that the right to freedom of expression does
not enjoy automatic priority over the common law right to confidentiality, Lind-
say J in his judgment in the Douglas v. Hello! Ltd  case makes it clear that Con-
vention rights cannot automatically override common law. Rather, the judges are
obliged to take them into account within common law and with due regard to
common law values. Several other dicta by judges as to the nature of Convention
rights can also be quoted in support of this conclusion. Thus, for example, Keene
LJ spoke of the judges’ obligation to ‘[ take] into account the positive duties iden-
tified by the court at Strasbourg when they develop the common law’.321 When
considering the application of Articles 8 and 10 of the Convention in the com-
mon law context, Phillips MR held that ‘the courts must have regard to both’.322

For Lords Nicholls and Hoffmann Convention rights are  ‘values’ which can in-
form the development of the law in disputes between private parties who are not
public authorities.323 In all these pronouncements the judges imply the existence
of the duty to take the Convention values into account when they develop common
law. Especially in contract law, such an attitude seems also to be more likely than
an active reshaping of the common law, considering the general culture in the UK
characterized by ‘pragmatism, scepticism and incrementalism’.324 This means that
the following remark by Gearty concerning the approach of the courts in criminal
law can be even more true for their approach in private law: ‘[A]t times it has
seemed as though the operating assumption has been that the Human Rights Act
1998 must be interpreted ‘as far as possible’ to be compatible with pre-existing law,
rather than the other way around’.325

If the assumption that the UK courts will favour the ‘weak indirect horizontal
effect’ is correct, especially broad concepts are most likely to be interpreted and
applied in the light of the Convention’s values. In contract law, for example, this
means that the courts may use the doctrine of ‘implied terms’ to the effect that
each contractual party will respect the ‘rights of the other in the sense of respect-
ing the values underlying Convention rights’. Such a duty may simply be implied
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by the courts in contracts between, for example, employer and employee, landlord
and tenant, mortgagee and mortgagor, doctor and patient, trade union and
member.326 Moreover, the concept of ‘public policy’ may be interpreted in such a
way as to prevent the parties from excluding the duties to respect each other’s
fundamental rights from their contracts by holding such terms void.327 Thus, the
adoption of the ‘weak indirect horizontal effect’ of fundamental rights enshrined
in the ECHR will not mean that private common law will be left completely
unchanged. Rather, private common law and the Convention rights will interact
with each other and in the course of the interplay between the two the Conven-
tion rights will influence private common law without undermining its inde-
pendent value.

3.4.5 Synthesis and conclusion

The analysis of the relationship between fundamental rights and private common
law in English law demonstrates that although at present it is too early to make
definitive conclusions as to its nature, there is a tendency towards the develop-
ment of this relationship in the direction of complementarity between the two.

There appears to be an agreement among most academics and judges that the
fundamental rights enshrined in the ECHR in themselves embody important
values which must be respected in the legal order regardless of whether or not the
State is involved in a particular legal relationship, and therefore they should have
a certain effect in relationships between private individuals governed not only by
legislation, but also by private common law alone. There also seems to be a
consensus that this effect should be indirect and thus limited to enabling a step-
by-step development of the existing common law in the light of the Convention’s
values. Consequently, the Convention’s values will be approached ‘through
domestic law rather than round domestic law’ and woven into the fabric of the
principles of common law and of equity ‘so that they strengthen rather than
undermine those principles, including the principle of legal certainty’.

Although the courts have so far refused to provide further clarity, in particu-
lar as to whether the ‘indirect horizontal effect’ of Convention rights should be
‘strong’ or ‘weak’, it appears that especially in the field of contract law, the courts
will tend to give preference to the ‘weak’ version and thus to build the relation-
ship of complementarity between fundamental rights and private common law
rather than that of subordination. The reason for this is that automatically
disregarding common law values in all cases where they conflict with Convention
values is not in conformity with the spirit of the incremental development of the
common law in the light of the Convention values which prevails in the reason-
ing of the judges and which is also in conformity with the UK culture which
opposes radical changes. Moreover, this conclusion is also strengthened by the fact
that the European Convention does not protect all values and principles currently
recognized in modern societies and therefore cannot be considered to contain an

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



142 Fundamental Rights, Contract Law and the Protection of the Weaker Party

over-arching system of values. In such circumstances, the most likely way to
reconcile the common law tradition with fundamental rights is to allow the two
to come into play and compete with each other.

3.5 Synthesis and final conclusion

This Chapter has established how fundamental rights and private law tend to
relate to each other in German, Dutch and English law. The common feature
which can be traced in all three legal systems is a certain change in the perception
of fundamental rights and their role in modern society. There is a growing consen-
sus that fundamental rights are not only individuals’ defensive rights against the
State, but that they also embody in themselves values or principles which are so
fundamental for society that they must be respected throughout the whole legal
order and thus have at least a certain effect also in relationships between private
parties under private law. As a result, fundamental rights enshrined in national
constitutions and international human rights instruments tend to be regarded as
creating strong magnetic fields across the entire body of law, including private law,
and in this sense, the constitutionalisation of private law can already be consid-
ered to be an accomplished fact.

What is more controversial at present, however, is the degree of the
constitutionalisation of private law. In particular, there is no consensus as to
whether it should result in the subordination of private law to fundamental rights,
and thus the disappearance of the distinction between public and private law, or
whether respect for the values underlying fundamental rights can also be ensured
in the case of a complementary relationship between the two when the distinction
between public and private law is preserved. Although within all the legal systems
in question different approaches exist as to the course of action to be taken in this
respect, the currently prevailing attitude in each of them can be summarized as
follows. Whereas in German law a tendency towards the subordination of private
law, in particular, contract law, to fundamental rights seems to prevail, Dutch and
English law tend to develop a complementary relationship between fundamental
rights and private law. In German law, where the extent of the constitutionalisa-
tion of private law has largely been determined by the Federal Constitutional
Court, constitutional law takes a lead in the adjustment of private law, the role
of private law in determining whether and how to accommodate constitutional
rights being quite often rather limited. Private law norms, especially general
clauses, are increasingly becoming mere tools for giving effect to fundamental
rights between private parties, since what is constitutional tends to be determined
by the Constitution and not by private law influenced by the Constitution. As a
result, private law is gradually becoming a servant of constitutional law. By
contrast, it is impossible to establish a clear ‘substantive’ hierarchy between
fundamental rights and private (common) law in Dutch and English law where
the process of the constitutionalisation of private law lies in the hands of the
ordinary courts and has more of an incremental character. In these legal systems
it is rather not about private law serving fundamental rights law, but about the
two serving each other. Fundamental rights and private law interact without
undermining each other; in Dutch law in many cases this has even happened
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spontaneously when the courts look at fundamental rights as a source of inspira-
tion when making the open private law norms concrete in the light of the general
principles of law. The labels used to describe the extent of the effect of fundamen-
tal rights on the relationships between private parties under private law in theory,
such as ‘direct’ or ‘indirect horizontal effect’, do not always accurately reflect the
extent of this effect in a particular legal system in practice. Thus, for example, the
German indirect horizontal effect may have much more far-reaching consequences
in practice than the Dutch direct horizontal effect.

Although at this moment in time it is difficult to predict which of the
competing approaches will ultimately prevail in the long run, their presence
provides evidence that the recognition of fundamental rights as fundamental
values for the whole legal order does not necessarily lead to the subordination of
the whole of private law to fundamental rights. The relationship of comple-
mentarity between them remains equally possible as long as private law and its
values are respected. Consequently, the constitutionalisation of private law does
not necessarily imply the subordination of private law to fundamental rights but
can equally presuppose only complementarity between the two. At the same time,
the German experience shows that if a Constitution is considered to contain all
the values of society, which as an arc towers above the whole legal order and,
naturally, above private law as well, it is more likely that the constitutionalisation
of private law will result into the subordination of private law to fundamental
rights. Such an outcome is even more probable if it is not the ordinary private law
courts that are in charge of the constitutionalisation of private law, but a separate
judicial body entrusted with questions of constitutional interpretation such as a
constitutional court. As the German experience shows, in such a case the rela-
tionship between fundamental rights and private law depends not only on the
approach to horizontal effect formally adopted by the constitutional court, such
as direct or indirect horizontal effect, but also on the scope of the constitutional
review of the judgments of the private law courts.

Against this background, the question which arises is whether the direction
in which the relationship between fundamental rights and private law will de-
velop lies solely in the hands of the national constitutional and private law courts
or whether European supranational judicial bodies may also play an important role
in this respect. If these bodies do indeed have the possibilities to influence the
process of the constituionalisation of private law in national legal systems, what
is their view on the issue of the relationship between fundamental rights and
national private law? These questions bring us to the supranational dimension of
the problem in question which will be the focus of Chapter 4 below.
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Chapter 4
The impact of European fundamental rights and

freedoms on the relationship between fundamental
 rights and private law in national legal systems

4.1 Introduction

4.1.1 General

In the previous Chapter it has been discussed how national courts approach the
issue of the effect of fundamental rights embodied in national or international
human rights instruments in disputes between private parties under private law,
and based on their approach conclusions were made as to the nature of the
relationship between fundamental rights and private law in a particular legal
system. It has been illustrated that in the given legal systems fundamental rights
are no longer considered to be only an individual bulwark against the State.
Instead, there is a growing consensus that fundamental rights also give expression
to the fundamental values or principles of society, and therefore should have an
influence on the relationships between private parties under private law, thereby
leading to the constitutionalisation of private law. What is disputed, however, is
the desirable extent of this constitutionalisation of private law. Whereas the
Dutch and the English courts tend to build a relationship of complementarity
between fundamental rights and private law, the recent case law of the German
Federal Constitutional Court contains, to a greater extent, signs of a tendency
towards the subordination of private law to fundamental rights embodied in the
national constitution rather than just signs of an originally intended complemen-
tary existence between the two. 

4.1.2 The importance of the supranational dimension

The growing role of international and European law in the field of the protection
of fundamental rights, however, makes it possible to say that, although still very
important, the position of the national courts is no longer exclusively decisive in
determining how fundamental rights and private law should relate to each other
in national legal systems. Next to the national dimension, therefore, there is also
a supranational dimension to the problem of the relationship between fundamental
rights and private law. 

In the first place, all three countries which are focused upon in this book
– Germany, the Netherlands and the United Kingdom – are parties to an impor-
tant agreement in the field of the protection of fundamental rights in Europe: the
Convention for the Protection of Human Rights and Fundamental Freedoms of
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1950 (ECHR). The law of the ECHR may impose its own standards with regard
to the way in which the fundamental rights protected by it and private law are to
relate to each other in the national legal systems, and these standards must be
complied with by all contracting parties. This means that the approach to the
protection of fundamental rights in the relationships between private parties
which is adopted in a certain legal system may be tested as to its compatibility
with the requirements set by the ECHR.

Secondly, all three countries in question are also members of the European
Union and EU primary law constitutes another important body of law which may
influence the way in which the constitutionalisation of private law will take place
in these legal systems. As early as in 1986 the European Court of Justice (ECJ),
which has played a major role in transforming EC law from international into
supranational law, characterized the Treaties which are the foundation of the
European Communities as ‘a Constitutional Charter’.1 Although the EC Treaty
cannot by its very nature be equated with the constitutions of the national states,
as will be shown in this Chapter, the position of EC fundamental freedoms (free
movement of goods, services, persons, and capital), which constitute the main
principles of EC primary law, reveals strong similarities with the position of
constitutional rights as contained in national constitutions. Furthermore, as will
be demonstrated in this Chapter, the EU is not only based on respect for EC
freedoms but also on respect for EU fundamental rights. As a consequence, in
addition to the ECHR, EU law may also play an important role in setting the pace
in the development of the relationship between EU fundamental rights, EC
freedoms and private law. The problem of the relationship between fundamental
rights and private law cannot therefore be fully covered without examining the
relevant developments in EU law which may throw some light on the extent to
which EC freedoms and EU fundamental rights may influence the national private
law of the Members States and, in particular, the relationship between fundamen-
tal rights and the national private law of the Member States.

4.1.3 The aim, methodology and plan of the Chapter 

In the light of this, the primary aim of this Chapter is to consider what kind of
relationship between fundamental rights and national private law – that of
subordination or complementarity2 – is or is likely to be required under the ECHR
and EU law, and thus to what extent are the Contracting States free to pursue a
particular approach in their national legal systems. 

Due to the fact that the texts of the ECHR, the EU Treaty as well as the Nice
Charter of Fundamental Rights of the EU, which now forms part of the Constitu-
tion for Europe, are silent on the issue of the horizontal effect of European funda-
mental rights and freedoms contained therein, i.e. human rights enshrined in the
ECHR, EC freedoms and EU fundamental rights, the major role in determining
the extent of the possible influence of those rights and freedoms in the national
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private law of the Contracting States belongs to the supranational courts estab-
lished within the framework of the ECHR and the EU Treaty. Therefore, the
focus of the present analysis will be on the relevant case law of the European
Court of Human Rights (ECtHR) in Strasbourg and the ECJ in Luxembourg,
respectively. The importance of the availability of an effective judicial mechanism
for control under an international instrument for the issue in question also
explains the choice made in the present Chapter in favour of the ECHR and EU
law. Although these bodies of law are certainly not the only important sources of
fundamental rights protection in Europe,3 the fact that they have at their disposal
effective judicial organs in charge of their uniform interpretation and application,
enables them to set the tone in the debate on the effect of fundamental rights in
private law on the supranational level in general.

Following the logic of the previous Chapter, another methodological choice
here is to focus, as far as possible, on cases in which the effect of fundamental
rights in the relationships between private parties is at issue and not so much the
issue of the compatibility of national legislation with the requirements of the
ECHR and EU law. Although private parties may certainly be considerably
affected as a result of declaring that a certain piece of national legislation is
incompatible with fundamental rights standards, such an effect on private parties
is nevertheless far more remote than when national court decisions in disputes
between private parties under national private law are at stake. In contrast to the
previous Chapter, however, the present analysis will not be limited to contract law
cases, since in most cases the relevant case law is still non-existent and, therefore,
for the purposes of the present Chapter, there is a need to resort to cases pertain-
ing to other fields of private law and sometimes even public law.
The structure of this Chapter will be as follows. First, the approach to the issue of
the horizontal effect of fundamental rights adopted by the ECtHR under the
ECHR will be analysed (4.2). Secondly, the position of EU law, in particular, of
the ECJ, on the issue in question will be discussed. 

4.2 European Convention on Human Rights

4.2.1 Introduction

This section will focus on the ECtHR’s approach to the relationship between
fundamental rights and private law adopted by the Court in the course of the
interpretation and application of the ECHR. From the outset it should be noted
that there is a general agreement that the Convention, reflecting its origins as a
reaction to the horrors of Nazi Germany and the need to prevent the emergence
of dictatorial and oppressive governments such as that of Nazi Germany, is clearly
aimed at, first and foremost, abuses of fundamental rights perpetrated by the State
rather than by one private person against another such person. The fact that the
Convention does not specifically refer to certain interests, such as freedom of
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contract and testamentary freedom, is also considered by some legal scholars to be
a sign that the Convention was conceived as a set of protections against the
State.4 Besides that, as a matter of public international law, only State Parties to
the ECHR have an obligation to ensure that their domestic law is compatible with
the Convention,5 and only they can be challenged before the Convention institu-
tions. At the same time, although the authors of the ECHR did not intend to
make it binding upon private individuals and the Convention is a purely interna-
tional law instrument, it certainly does not forbid Contracting States from doing
so in their national legal systems.6 Moreover, the silence of the Convention on
the issue of horizontal effect also does not mean that the Convention rights as
interpreted and applied by the ECtHR cannot have any effect in a horizontal
dimension.7 Rather, the Convention has opened up possibilities for the ECtHR
to promote its own view on the issue of the horizontal effect of the fundamental
rights contained therein. 

These possibilities were not ignored by the ECtHR, and at present, apart from
the most frequent situation when the position of private parties may be indirectly
affected as a result of the Court finding that national legislation in the field of
private law interferes with the ECHR,8 the Court has also recognized two other
ways in which Convention rights may exert a much more profound impact on the
relationships between private parties under private law 9. Firstly, the Court may
give effect to Convention rights between private parties through the imposition
of positive obligations on the Contracting State to take the necessary measures in
order to guarantee that Convention rights are enjoyed in the private sphere.
Secondly, the relationship between private parties may be influenced by Conven-
tion rights as a result of the Court’s review of the national court decision delivered
in a dispute between private parties governed by private law. Considering that the
ECtHR’s approach regarding each of these possibilities for extending the horizon-
tal effect of Convention rights to the private sphere is particularly important for
answering the question of what kind of relationship between fundamental rights
and private law the ECtHR purports to develop under the Convention, they will
be the focus of this section. The Court’s approach to this issue is particularly
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interesting in view of the fact that the Court itself has always stressed that its
jurisdiction is subsidiary and that, therefore, it is primarily for the national author-
ities and the national courts to apply the ECHR. 

In the light of this, I will explore the recent case law of the Court primarily
through the case of Appleby and Others v. The United Kingdom (Appleby)10 and the
case of Pla and Puncernau v. Andorra (Pla),11 looking at the implications of this
case law for the relationships between private parties under the private law of the
States Parties to the Convention and, in particular, the role of the doctrine of
‘margin of appreciation’ in limiting the control of private acts by the ECtHR as
to their compatibility with the ECHR. First of all, by using the examples of
Appleby and Pla, I will discuss in more detail how the horizontal effect of the
fundamental rights embodied in the ECHR can be advanced through the doctrine
of positive obligations (4.2.2) and the review of national court decisions in private
law disputes (4.2.3). Subsequently, I will focus on the role of the doctrine of
‘margin of appreciation’ in cases (potentially) involving the horizontal effect of
Convention rights. For this purpose, I will first discuss the Court’s view on the
scope of the margin of appreciation in disputes between private parties in theory
and the importance of this view for the issue of whether the acts of private parties,
in particular private transactions, can be subjected to the Court’s control as to
their compatibility with the ECHR (4.2.4). After that I will turn to the ECtHR’s
approach to the margin of appreciation in cases between private parties in practice
as demonstrated in Appleby and Pla and I will discuss the possible implications of
the current position taken by the ECtHR on this issue for the relationships
between private parties under private law (4.2.5).

4.2.2 The horizontal effect of the ECHR through the ‘positive obligations of
the State’

The case law of the ECtHR contains evidence that, in the view of the Court,
there are articles in the Convention that, apart from protecting the individual
against State action, oblige the State to secure respect for fundamental rights even
in the sphere of relations between individuals.12 The starting point for the idea of
State responsibility for the infringement of Convention rights by private actors
lies in the Marckx case decided in 1979, where the ECtHR made clear that a
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13 Marckx v. Belgium (1979), Series A 31, para. 31.
14 In fact, this approach is similar to the one taken by the German theory of ‘State

duties to protect constitutional rights’ (‘grundrechtliche Schutzpflichten’)  adopted by
the Federal Constitutional Court, which also makes the State responsible, though on
the national level, due to its failure to legislate or take other protective actions to
guarantee basic rights standards in relationships between private parties. On this
theory in more detail, see Chapter 3, section 3.2.3 above. 

15 See, for example,  X and Y v. The Netherlands (1985), Series A 91, in which the
absence of criminal remedies for sexual abuse under the Dutch law in force was found
to be in violation of Article 8. 

16 See, for example, Gaskin v. The United Kingdom (1989), Series A 160, in which the
violation of Article 8 was found to exist as a result of the absence of an independent
authority which would decide upon access to records relating to the individual’s
personal and family life in cases where a contributor to the records is either not
available or refuses consent without justification. 

17 See, for example, Airey v. Ireland (1979), Series A 32, in which the ECtHR held that
the right to due process guaranteed in Article 6 may under certain circumstances
imply the right to free legal assistance in civil cases. 

18 See, for example, Young, James and Webster v. The United Kingdom (1981), Series A
44, in which the legislation which made it lawful for the British Railways Board to
dismiss employees for refusing to join its favoured trade union was found to be in
violation of Article 11. 

19 Platform Ärzte für das Leben v. Austria (1988), Series A 139.

State’s Article 8 duty not to interfere with the exercise of the right to private and
family life may encompass positive obligations – for example, to legislate in a way
which is compatible with that right.13 The protective function of fundamental
rights, which imposes on the Contracting States the duty to protect those rights,
or, in other words, positive obligations, differs from the classical function of fun-
damental rights as defensive rights against the State, which prohibits any intru-
sions on the part of the Contracting States into fundamental rights and thus
imposes negative obligations upon them. While the latter presupposes the duty of
States to refrain from action, the former, by contrast, imposes on the States a duty
to act in order to ensure possibilities for the effective exercise of Convention
rights.14 

The fulfilment of the positive obligations by the State may require the
amendment of the existing or the adoption of new legislation,15 changes in
administrative practice16 or even constant financial efforts17 aimed at enabling
individuals to enjoy their fundamental rights in practice. It may also require
measures to be taken when the Convention rights of one individual are violated
by another individual (and thus not by the State itself). In such a situation the
State may be held to be under an obligation to amend the legislation which makes
it possible for one individual to infringe the rights of another individual18 and,
what interests us most here, even to grant horizontal effect to Convention rights.
The latter can be the case where, for example, a certain association asks the State
to protect it from infringements of its right to peaceful assembly by individuals19

or where a father asks the State to protect him from the infringement of his right
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20 Hokkanen v. Finland (1994), Series A 299-A.
21 See, for example, Harris/O’Boyle/Warbick, Law of the European Convention on

Human Rights, p. 19 ff.; Drzemczewski, NILR 1979, p. 176 f.; Dremczewski, European
Human Rights Convention in Domestic Law, p. 221. An example of such an ap-
proach in the case law of the ECtHR is Young, James and Webster v. The United King-
dom (1981), Series A 44, para. 49.

22 See, for example, Drzemczewski, NILR 1979, p. 176. See also, MacQueen/Brodie, in:
Boyle et al., Human Rights and Scots Law, p. 151, who argue that Article 17 is the
basis of States’ positive obligations. 

23 See, for example, van Dijk/van Hoof, Theory and Practice of the European Conven-
tion, p. 19 ff.; Raphael, E.H.R.L.R. 2002, p. 508. The treatment of Article 2 of the
Convention in Osman v. The United Kingdom  (2000) EHRR 245, would appear to
provide an example of such an approach. 

to family life by his parents-in-law.20 Accordingly, the issue which lies at the heart
of the duty of the State to protect fundamental rights is not whether public
authorities have actively encroached upon the fundamental rights of these
individuals, but whether, by failing to act, they have prevented the individuals
from effectively exercising their rights, in particular as a result of encroachments
upon these rights by other private individuals. The existence of such a duty there-
fore opens up possibilities for the protection of individuals against each other by
holding the State responsible in the international arena for a failure to legislate
or to grant horizontal effect to fundamental rights in order to guarantee funda-
mental rights standards in relationships between private parties. 

The legal basis for the positive obligations under the ECHR is, however,
uncertain. According to one view, it follows from the obligation of the Contract-
ing States under Article 1 of the Convention to ‘secure to everyone within their
jurisdiction’ their Convention rights and freedoms; where the victim’s rights are
violated – even by private actors – the State has breached this duty by failing to
‘secure’ them.21 It has also been argued that besides Article 1, the liability of the
State for the violation of Convention rights by other individuals may also rest on
Article 17 of the Convention which prohibits any abuse of Convention rights by
‘any State, group or person’, and article 13 which guarantees an ‘effective remedy
before a national authority’ for everyone whose Convention rights are violated.22

An alternative view is that whether or not a certain Convention right is suscep-
tible of having a third party effect is determined by the nature and drafting of each
separate right. According to this view, a Convention article stating that ‘everyone
has the right to (…)’ may well be susceptible to a third party effect, whereas one
which maintains that ‘the State is under an obligation not to’ violate the right
concerned may not.23

A close connection between the positive obligations of the State under the
ECHR and the horizontal effect of fundamental rights embodied in the Conven-
tion, as well as perplexities surrounding the application of positive obligations in
private law disputes, can be demonstrated by the Appleby case. The case was
brought before the ECtHR by three UK citizens and an environmental group (‘the
applicants’). They alleged that they had been prevented from meeting in a town
centre, in a privately-owned shopping mall, to impart information and ideas about
proposed local development plans in violation of Articles 10 and 11 of the
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24 Appleby and Others v. The United Kingdom (2003), Reports 2003-VI, para. 34. 
25 See, for example, Özgür Gündem v. Turkey (2000), Reports 2000-III, paras. 42-46, in

which the Turkish State was found to be under a positive obligation to take investiga-
tive and protective measures where a newspaper and its journalists and staff had been
the victims of a campaign of violence and intimidation. 

Convention. In particular, they argued that the State owed a positive obligation
to secure the exercise of their rights within the shopping mall. In their view, as
the information and the ideas they wished to communicate were of a political
nature, their expression was entitled to the highest level of protection. Access to
the town centre was essential for the exercise of those rights as it was the most
effective way of communicating their ideas to the population. According to the
applicants, the State is under an obligation ‘to put in place a legal framework
which [would provide] effective protection for their rights of freedom of expression
and peaceful assembly by balancing those rights against the rights of the property
owner, as already existed in a number of areas’.24 They submitted that such
legislation could be built around notions of ‘quasi-public’ land, and, in support of
this conclusion, they referred to cases from other jurisdictions, mainly the US,
where it was possible for individuals to exercise speech rights on the property of
privately-owned shopping centres to which the public were invited. 

Following its previous case law,25 the ECtHR agreed with the applicants in
that the effective exercise of freedom of expression, which is of key importance as
one of the preconditions for a functioning democracy, does not only require that
the State does not interfere with it, but also imposes on the State a duty to take
positive measures of protection even in the sphere of relations between individu-
als. In practical terms, this amounted to the recognition of the right to freedom
of expression on the part of the environmental activists as against another private
party – the owner of the shopping mall. The difficulty, however, lay in the fact
that under the Convention, this other private party was also protected by a
fundamental right – in this case, the right to property guaranteed by Article 1 of
the 1st Protocol. In these circumstances, in order to strike a balance between the
two competing fundamental rights, and in this way to establish whether or not the
United Kingdom had violated its positive obligations with regard to the right to
freedom of expression of its citizens, the ECtHR resorted to a comprehensive
balancing of interests. In its analysis the Court considered the following factors to
be relevant: the physical layout and policies of shopping malls; changes in the
‘demographic, social, economic and technical’ means of social interaction; and the
availability of various alternative ways of communicating the applicants’ views to
the public (such as acting with the permission of individual stores in the mall,
using the town centre, door-to-door canvassing, seeking media exposure). Weigh-
ing all these factors, the Court concluded that in this case the interests of the
property owner prevailed and that the United Kingdom had not failed in any
positive obligation to protect the applicants’ freedom of expression in not securing
the applicants’ access to the town centre.

What is most interesting in the present context, however, is not the outcome
of the case, but the reasoning which led to it, as, in essence, by recognizing the
existence of the positive obligations of the State the ECtHR grants horizontal
effect to the Convention rights of the two private parties. Moreover, via the
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26 On the importance of drawing a distinction between the public and private sphere
in the context of extending the applicability of the equal treatment principle to the
relationships between private parties, see, for example, Smits, Constitutionalisering
van het vermogensrecht, p. 75 ff. 

27 Appleby and Others v. The United Kingdom (2003), Reports 2003-VI, Partly Dissenting
Opinion of Judge Maruste.

positive obligations of the State the Court becomes involved in balancing the
private interests of the parties, which is essentially different from its original task,
i.e. striking a balance between the general interest of the community and the
interests of the individual. In doing so, the Court does not explicitly recognize the
private law nature of the interests involved and the factors which, from a private
law perspective, can be of importance in determining the outcome of a particular
case. Among such factors, for example, the extent to which private property lies
in the private sphere can be mentioned.26 Taking this factor into account in
Appleby would involve considering whether the private property in question was
open or closed to the public. Instead, the judgment of the ECtHR in Appleby was
based almost entirely on an analysis of whether or not the applicants’ right to
freedom of expression had been unduly restricted and the conclusion that this was
not the case. This reasoning by the majority of the ECtHR was strongly criticized
in the partly dissenting opinion of Judge Maruste who argued that in its decision
in Appleby the Court had unnecessarily given priority to property rights over the
applicants’ freedom of expression and assembly. In the view of Maruste, the
privatized shopping centre in its functional nature and essence was a forum pu-
blicum or a ‘quasi-public’ space, and therefore the situation in the case at hand was
different from the ‘my home is my castle’ type of situation. Besides that, the
shopping centre in question was intended to be used by the applicants as a forum
to discuss publicly a topic of public interest, and not one of a private nature. In
these circumstances, according to Maruste, public authorities continue to bear
responsibility for deciding how the forum created by them is to be used and for
ensuring that public interests and individuals’ rights other than property rights are
respected. However, in the present case, ‘[t]he public authorities did not carry out
a balancing exercise and did not regulate how the privately owned forum publicum
was to be used in the public interest’27 and, therefore, in the opinion of Maruste,
they had failed to discharge their positive obligations. This dissenting voice within
the Court shows how controversial the cases involving a balancing of parties’
countervailing private interests may be. 

4.2.3 Horizontal effect through a fundamental rights review of national
court decisions in private litigation? 

In addition to the imposition of positive obligations on the State, the second
important way to extend the influence of Convention rights within the realm of
private law is to hold the State liable for the shortcomings in the decisions of its
courts. Since the courts are organs of the State for which the State itself is respon-
sible on the international level, the State can in principle be held responsible
under the Convention for the acts of its courts when they interfere with a Con-
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28 See, for example, Hoffmann v. Austria (1993), Series A 255 C, para. 29. 
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Beermann v. Germany (1989), Series A 165, para. 27. For these cases, compare
Clapham, Human Rights in the Private Sphere, p. 240 ff. See also Hoffmann v. Aus-
tria, (1993), Series A 255 C, para. 29.; Bruncrona v. Finland, Judgment of 16 Novem-
ber 2004.

vention right, even if the interference arises as a result of the judgment in a
dispute between private parties under private law.28 As a consequence, the ECtHR
can review national court decisions, in particular those which involve an interpre-
tation of national private law or private instruments, such as testamentary disposi-
tions or contracts, as to their compatibility with fundamental rights standards; this
can be compared with the constitutional review exercised by the Federal Consti-
tutional Court in Germany with regard to the decisions of the national private law
courts. Despite the fact that, as we shall see below, those cases that involve an
interpretation of private instruments by the domestic courts can come very close
to those where positive obligations of the State are at stake, at least in theory, it
appears helpful to distinguish between the two. The reason for this is that in the
former category of cases, at least formally, the question before the ECtHR is
whether or not the national court’s interpretation of a private instrument is
compatible with the Convention, and thus not whether the State has taken
measures to protect one private party against another by intervening in a private
legal relationship.

Although the case law of the ECtHR is rather undeveloped in the field of
reviewing national court decisions in purely private law disputes,29 the recent
judgment of the Court in Pla and Puncernau v. Andorra (the Pla case)30 provides
the best example available so far of how closely the review of the national court
decisions in private law cases may be connected with the horizontal effect of
Convention rights. 31 The Pla case arose out of the interpretation given by the
High Court of Justice of Andorra to one of the clauses in a will made before a
notary in 1939 by Mrs Carolina Pujol Oller – the mother of one son and two
daughters. Under this clause, her son, who was the beneficiary and life tenant
under the will, was to transfer the estate to a son or grandson of a lawful and
canonical marriage. Should those conditions not be met, the testatrix had stipu-
lated that the children and grandchildren of the remaindermen under the settle-
ment would be entitled to her estate. In 1995 the son of the testatrix who had
inherited the estate made his own will. In a codicil of 3 July 1995 he left the estate
he had inherited under his mother’s will to his wife for life and to his adopted son,
Antoni Pla, as remainderman. After his death in 1996 the codicil was opened. In
1997, however, two sisters, Carolina and Immaculada Serra Areny, who were the
great-grandchildren of the testatrix, brought proceedings to have the codicil of 3
July 1995 declared null and void, to return to them all the assets of their great-
grandmother’s estate and to pay them damages for unlawful possession of the
assets. The plaintiffs argued that by inserting in her will a clause under which the
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future heir had to leave the estate to a son or grandson of a lawful and canonical
marriage, their great-grandmother did not intend the adopted children or grand-
children to inherit her estate. Accordingly, in the view of the plaintiffs, in the
absence of any children or grandchildren born in a lawful and canonical marriage
of their great-grandmother’s son, they were the only legitimate heirs to the estate.
The High Court of Justice of Andorra upheld the claims of the two sisters. In its
view, the question to be answered in this case was whether a child who had been
adopted in accordance with the procedure for full adoption can be regarded as a
child of a lawful and canonical marriage, as required by the testatrix in her will of
1939. After analyzing the testatrix’s intention in the light of the legal position of
adopted children in the social and family conditions existing in 1939 when the
will was made and in 1949 when she died, the Court came to the conclusion that
the testatrix did not intend to allow the adopted child of her son, i.e. Antoni Pla,
to inherit her estate.

This interpretation of the will by the High Court of Justice of Andorra was
challenged by Antoni Pla and his mother before the ECtHR. They claimed that
the judgment of the High Court of Justice amounted to an unlawful interference
with their private and family life as guaranteed by Article 8 of the Convention,
which was clearly discriminatory as regards Antoni under Article 14 of the
Convention. Considering the case, the ECtHR noted that the present case was
essentially different from all other cases in which it had had an occasion to
examine allegations of differences of treatment for succession purposes under
Article 14 taken together with article 8. Whereas the factor common to the
previous cases was the difference of treatment which resulted directly from the
domestic legislation, in the case at hand the question at issue was not the compat-
ibility of the domestic legislation with the Convention, but that of the domestic
court’s interpretation of a private deed. As to this kind of case, the Court formu-
lated the following rule:

‘[T]he Court is not in theory required to settle disputes of a purely private nature. That
being said, in exercising the European supervision incumbent on it, it cannot remain
passive where a national court's interpretation of a legal act, be it a testamentary disposition, a
private contract, a public document, a statutory provision or an administrative practice appears
unreasonable, arbitrary or, as in the present case, blatantly inconsistent with the prohibi-
tion of discrimination established by Article 14, and more broadly with the principles
underlying the Convention.’32

 
Since the testamentary disposition, as worded by the testatrix, made no distinc-
tion between biological and adopted children, in the view of the ECtHR it was
not necessary for the domestic court to make such a discriminatory distinction
while interpreting the will. According to it, such an interpretation cannot be
justified on any of the justification grounds provided by Article 14. In the light of
this, the Court concluded that there had been a violation of Article 14 read in
conjunction with Article 8. 

Thus, the question formally raised by the Strasbourg Court was not whether
private parties could discriminate in their wills and whether by upholding such
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wills the domestic courts had acted incompatibly with the ECHR, but whether the
manner in which the domestic courts interpreted the will of the testatrix was
compatible with the Convention. In this way, the ECtHR approached the whole
case not from the perspective of the horizontal effect of Article 14 in conjunction
with Article 8, but purely from the perspective of testing the interpretation of a tes-
tamentary disposition as to its compatibility with the Convention. 

It should be noted that drawing a distinction between the two perspectives
is of crucial importance because in the case of the horizontal effect of the Conven-
tion the question is whether or not the testator is allowed to discriminate in his
or her testamentary disposition and thus what are the limits to his or her private
autonomy. By contrast, in the case of testing the compatibility of the national
courts’ interpretation of a testamentary disposition with the Convention rights
this question simply does not arise because at stake is a purely State action, which
appears to suggest that in this case private parties are allowed to discriminate in
their testamentary dispositions and the private law courts are allowed to uphold
such dispositions as long as the discrimination was the true intention of the
testator.

In the light of this, the fact that the ECtHR in Pla ruled that ‘no question
relating to the testatrix’s free will is in issue in the present case’33 and that it is the
national court’s interpretation which was at stake seems to suggest that the
testatrix clearly did not intend to discriminate against adopted children in her
testamentary disposition and it was the High Court of Andorra which had misin-
terpreted her free will. A closer look at the proceedings in Pla, however, shows
that the matter is much more complicated than it may appear at first sight. It is
worth noting that before the case came to Strasbourg the contested decision of the
testamentary disposition by the High Court of Justice of Andorra had been upheld
by the Constitutional Court of Andorra to which the applicants lodged a constitu-
tional complaint arguing inter alia that the decision of the High Court of Justice
had violated the principle of children’s equality before the law regardless of
filiation guaranteed by Article 13 (3) of the Andorran Constitution. The Consti-
tutional Court drew a clear distinction between the discrimination of successors
by the public authorities and by private parties and also emphasized the discretion
of the private law courts in establishing the true will of the testatrix. According
to the Constitutional Court:

‘ (…) It seems clear that the judgment of the High Court of Justice is limited to clarifying
and determining, that is, interpreting, a specific point concerning the testatrix’s intention,
as expressed in her will in the form of a family settlement in favour of a child or grandson
of a lawful and canonical marriage. The High Court of Justice does not at any point suggest
that there is general discrimination against or inequality between children according to
whether they are biological or adopted. Such an assertion would evidently amount to a
flagrant breach of Article 13 (3) of the Constitution and would also be contrary to the
prevailing legal opinion according to which legal systems must always be interpreted,
which is that all children are equal, irrespective of their origin. However, as submitted in
substance by State Counsel, ‘discrimination against adopted children as compared to
biological children does not in the instant case derive from an act of the public authorities,
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that is, from the judgment of the Civil Division of the High Court of Justice, but from the
intention of the testatrix or settlor regarding who should inherit under the will’ in accor-
dance with the principle of freedom to make testamentary dispositions, which is a concrete
manifestation of the general principle of civil liberty. In its judgment the High Court of
Justice confined itself to interpreting a testamentary disposition. It did so from the legal
standpoint that it considered adequate and in accordance with its unfettered discretion,
seeing that the interpretation of legal instruments is a question of fact which, as such, is
reserved to the jurisdiction of the ordinary courts. (…).’34

Furthermore, the majority of the judges in Pla failed to convince Judge Garlicki
in that it was indeed the discriminatory interpretation of the testamentary disposi-
tion which was at stake in this case and not the discriminatory testamentary
disposition itself. In his dissenting opinion, Judge Garlicki argued that in Pla the
Strasbourg Court was confronted with the issue of to what extent the Convention
enjoyed ‘horizontal effect’ and, consequently, to what extent the State was under
an obligation either to prohibit or to refuse to give effect to private action which
interfered with the Convention rights of other private parties. Such a finding,
however, puts the whole issue within the ambit of the positive obligations of the
State and thus not the infringements of the Convention through the interpreta-
tion of a private instrument by the national private law court.35 

If, following the ruling of the Constitutional Court of Andorra and the
dissenting opinion of Judge Garlicki, one assumes that it is indeed the problem of
the horizontal effect of Convention rights which was at stake in Pla and that the
ECtHR avoided this problem under the cover of testing the interpretation of the
testamentary disposition, the Pla case is of a totally different character from the
well-established case law of the Court relating to discriminatory treatment in the
field of succession and inheritance. In all the earlier cases, it was the State action,
in particular the domestic legislation, which gave rise to the difference in treat-
ment, distinguishing as it did between the rights of succession of legitimate and
illegitimate children36 or between children born from an adulterous relationship
and other children, whether legitimate or not.37 In all of these cases, the ECtHR
established a violation of the Convention by the State. In none of these cases,
however, did the question arise as to the compatibility of a discriminatory treat-
ment by a private individual with the Convention. Accordingly, if the domestic
court in Pla was in reality held responsible on the international level for enforcing
the will which contained a clause discriminating against adopted children vis-à-vis
biological children, the novelty of this case lies in the extension of the prohibition
of discriminatory treatment to the private conduct of individuals in the field of
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succession and inheritance and far beyond this. By explicitly saying that it ‘cannot
remain passive’ when a national court’s interpretation of a ‘private contract’ is in
violation of a Convention right, the Court clearly demonstrated its readiness to
extend its control not only to the law of succession, but also to the field of general
contract law. All private transactions may therefore become subject to control as
to their compatibility with the ECHR as exercised by the ECtHR. One can only
imagine the disastrous consequences of such an approach for the private autonomy
and freedom of contract guaranteed to private parties under the private law of the
States parties to the European Convention. As Kay remarks, speculating on the
possible implications of the decision of the ECtHR in Pla:

‘Every disappointed litigant could raise a European human rights claim by asserting that
the domestic courts committed error by slighting the ubiquitous Convention rights. In
theory, every perceived personal wrong could, in the end, find its way to Strasbourg. We
would thus arrive, by a different route, at the robust version of the State’s positive obliga-
tion to prevent private interferences with protected rights. The unsettling effect on private
transactions is not hard to imagine.’38 
 
Although, as Kay himself acknowledges, ‘these are mere possibilities’,39 the uncer-
tainties surrounding the Pla case raise an important issue of how far the horizontal
effect of fundamental rights through the doctrine of the positive obligations of the
State can extend. Can the State be held to be in violation of its positive obliga-
tions under the Convention for giving effect to a discriminatory testamentary
disposition? In the view of the dissenting Judge Garlicki, supported by Judge
Bratza, this certainly should not be the case. According to Judge Garlicki:

‘(…) [I]t seems equally obvious that the level of protection against a private action cannot
be the same as the level of protection against State action. The very fact that, under the
Convention, the State may be prohibited from taking certain action (...) does not mean
that private parties are similarly precluded from taking such action. In other words, what
is prohibited for the State need not necessarily also be prohibited for individuals. Of
course, in many areas such prohibition may appear necessary and well-founded. However,
it should not be forgotten that every prohibition of private action (or any refusal to
judicially enforce such action), while protecting the rights of some persons, unavoidably
restricts the rights of other persons. This is particularly visible in regard to ‘purely’ private-
law relations, such as inheritance. The whole idea of a will is to depart from the general
system of inheritance, i.e. to discriminate between potential heirs. (…) [T]he testator must
retain a degree of freedom to dispose of his/her property and this freedom is protected by
both Article 8 and Article 1 of Protocol No. 1 to the Convention. Thus, (…), the rule
should be that the State must give effect to private testamentary dispositions, save in
exceptional circumstances where the disposition may be said to be repugnant to the
fundamental ideals of the Convention or to aim at the destruction of the rights and
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40 Pla and Puncernau v. Andorra (2004), Reports 2004-VIII, Dissenting Opinion of Judge
Garlicki. See also Partly Dissenting Opinion of Judge Bratza in this case. 

freedoms set forth therein. As in respect of all exceptional circumstances, however, their
presence must be clearly demonstrated and cannot be assumed.’40

The fact that, as was also pointed out by Judge Garlicki, the freedom of testamen-
tary disposition is protected by the Convention implies that in the case of the
horizontal effect of Convention rights through the doctrine of the positive
obligations of the State the interests of both the testatrix and the adopted son are
protected under the Convention. While the interests of the former fall within the
ambit of the right to private and family life under Article 8 and the right to
property under Article 1 of the 1st Protocol to the Convention, the interests of
the latter are supported by the prohibition of discrimination under Article 14.
This means that in the case of granting horizontal effect to Convention rights
through the doctrine of the positive obligations both of these interests must be
taken into account when deciding whether the testatrix was allowed to discrimi-
nate in the circumstances of her case. This may lead, however, to the problems
connected with striking an appropriate balance between the competing interests
protected under the Convention discussed in the previous section by using the
example of the Appleby case. At the same time, when horizontal effect is granted
under the cover of testing the interpretation of the private instrument as to its
compatibility with the Convention, the consequences for certain private law
interests also protected by the Convention can be even more disturbing because
there is a danger of these interests being totally ignored. The existence of such a
danger is illustrated in the decision of the ECtHR in Pla, which makes it clear that
testing the interpretation by the private law courts does not involve a balancing
of private law interests. Such an approach leads to a complete disregard of the
fundamental rights of the testatrix if, in reality, the interpretation given by the
High Court of Andorra is correct and it was indeed not the intention of the
testatrix to allow adopted children to inherit her estate.

This discussion shows how subtle the distinction between testing the inter-
pretation of private instruments by the national courts and the horizontal effect
of fundamental rights can be in practice and, at the same time, how important it
is to make such a distinction from the point of view of ensuring respect for private
autonomy. At present, however, it is not entirely clear whether the ECtHR’s
majority does intend to make this distinction and, in particular, does intend to
take into account that the level of protection against a private action cannot be
the same as the level of protection against State action. Testing the interpretation
of private instruments may therefore potentially lead to the horizontal effect of
Convention rights. The major lesson to be learned from the decision of the Court
in Pla is thus how controversial the cases which formally involve the interpreta-
tion of private instruments can be in practice. 
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41 By contrast, these considerations were originally taken into account by the German
Federal Constitutional Court when deciding upon the effect of fundamental rights in
private law in the Lüth case (BVerfG 15 January 1958, BVerfGE 7, 198, 205). Ac-
cording to the Constitutional Court in this case, although no rule of German private
law may be in conflict with constitutional values, the dispute between private parties
‘remains substantively and procedurally a private law dispute’. This suggested that it
was private law which was supposed to play a decisive role in accommodating consti-
tutional values within it and therefore the distinction between public and private law
was to be preserved. On this in more detail, see Chapter 3, in particular, section
3.2.2.3

42 As to the margin of appreciation doctrine in general, see O’Donnell, HRQ  1982,
p. 474; Bernhardt, in: Bernhardt et al., Völkerrecht als Rechtsordnung, p. 75; Mahoney,
HRLJ 1991, p. 57; Macdonald, in: Macdonald et al ., The European System for the
Protection of Human Rights, chapter 6; Brems, ZaöRV 1996, p. 240; Yourow, The
Margin of Appreciation Doctrine; Lavender, E.H.R.L.R. 1997, p. 380; Schokkenbroek,
Toetsing aan de vrijheidsrechten; Schokkenbroek, in: Heringa et al., EVRM. 

4.2.4 The importance of the ‘margin of appreciation’ in cases (potentially)
involving horizontal effect

Against this background, it becomes clear that the ECtHR avails itself of broad
possibilities to extend the applicability of the Convention in the realm of relations
between private parties under private law through the doctrine of positive obliga-
tions and the fundamental rights review of the interpretation of private instru-
ments given by the national courts. By using these tools the Court can become
involved in a delicate balancing of the countervailing interests of private parties
and even determine the limits of individuals’ private autonomy under national
private law. At the same time, it appears that at least the majority of the judges
of the Court are not explicitly guided by the considerations of the distinction
between public and private law and conduct or the preservation of private auton-
omy of individuals.41 Accordingly, the extension of the horizontal effect of
Convention rights in private law through the doctrine of positive obligations and
the review of the interpretation of private instruments given by the national
courts may result not only in complementarity between the Convention rights
and private law, but also in the subordination of private law to the Convention.

The question which arises in this connection is whether there are limits to
the ECtHR’s extension of the horizontal effect of Convention rights to contracts,
private wills and other private acts in practice, and it appears that, at present, the
major limit to such an extension is set by the doctrine of ‘margin of appreciation’.
The ‘margin of appreciation’ is a measure of discretion allowed to the Contracting
States in the way that they implement the standards of the ECHR, taking their
national particular circumstances into account. This doctrine is one of a number
of techniques used by the Court to justify abstaining from a fully-fledged review
of the merits, which is reminiscent of the international character of the Conven-
tion mechanism for the protection of fundamental rights. 42 As will be demon-
strated below, the importance of this doctrine is particularly great when the
ECtHR is dealing with cases involving the horizontal effect of Convention rights,
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43 Compare, for instance, Clapham, Human Rights in the Private Sphere, p. 188 ff., in
particular, p. 344 f.; Phillipson, MLR 1999, p. 841 f.; Arai, NQHR 1998, p. 57 f. 

44 See, for example, B v. France (1992), Series A 232-C, para. 44. See also Johnston and
Others v. Ireland (1986), Series A 112, para. 55.

45 See, for example, Johnston and Others v. Ireland (1986), Series A 112, para. 55;
Abdulaziz Cabales and Balkandali v. The United Kingdom (1985), Series A, vol. 94,
para. 67. This does not mean, however, that, in the view of the ECtHR, the positive
obligations entail a wide margin of appreciation per definition. See Lawson, NJCM-
Bulletin 1995, p. 588 ff., 727 ff., in particular, 749. 

46 Compare, for example, Alkema, De reikwijdte van fundamentele rechten, p. 104;
Lawson, NJCM-Bulletin 1995, p. 572, 740 ff. 

47 Hokkanen v. Finland (1994), Series A 299-A.

and this fact has in theory been acknowledged by the Court itself in cases involv-
ing the positive obligations of the State and the review of national court decisions.

The ECtHR has consistently stressed that considering their direct contact
with and first-hand knowledge of the circumstances involved, the national
authorities are more suited than international tribunals to assess the extent to
which and the ways in which positive obligations may be implemented. 43 In
virtually every case in which the issue of positive obligations has arisen, the Court
has reiterated that ‘especially where positive obligations (…) are concerned (…)
the requirements [on the State] will vary considerably from case to case (…)’44 and
that ‘this is an area in which the Contracting Parties enjoy a wide margin of
appreciation in determining the steps to be taken to ensure compliance with the
Convention (…)’.45 The wide margin of appreciation has also been stressed by the
ECtHR in the context of those cases in which the imposition of the positive
obligations on the State had given rise to the need to strike a balance between the
competing private interests.46 Thus, for example, in Hokkanen v. Finland,47 the
Court had to deal with a claim by a father who argued that the failure of the
national authorities to take concrete steps aimed at the return of his daughter
from his parents-in-law constituted an infringement of his right to family life. In
this case the Court saw its own role and the role of the national authorities in the
following way:

‘The Court’s role is not to substitute itself for the competent Finnish authorities in
regulating custody and access issues in Finland but rather to review under the Convention
the decisions that those authorities have taken in the exercise of their power of apprecia-
tion. (…) The Court recalls that the obligation of the national authorities to take mea-
sures to facilitate reunion is not absolute, since the reunion of a parent with a child who
has lived for some time with other persons may not be able to take place immediately and
may require preparatory measures being taken to this effect. (…) Whilst national authori-
ties must do their utmost to facilitate such co-operation, any obligation to apply coercion
in this area must be limited since the interests as well as the rights and freedoms of all
concerned must be taken into account, and more particularly the best interests of the child
and his or her rights under Article 8 of the Convention. Where contacts with the parent
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48 Hokkanen v. Finland (1994), Series A 299-A, paras. 55 and 58. See also Platform Ärzte
für das Leben v. Austria (1988), Series 139, para. 34, where in the context of the
horizontal effect of Convention rights the ECtHR stated that Contracting States
cannot absolutely guarantee the exercise of Convention rights in the sphere of
relations between individuals and that they have positive obligations concerning
measures to be taken and not the results to be achieved; moreover, States have a wide
discretion in the choice of the means to be used to fulfil their positive obligations. 

49 Compare Lawson, NJCM-Bulletin 1995, p. 572. 
50 Compare Clapham, Human Rights in the Private Sphere, p. 240 ff., in particular,

241 f., 345; Leigh, I.C.L.Q. 1999, p. 83. 
51 Markt Intern Verlag GMBH and Klaus Beermann v. Germany (1989), Series A 165.
52 Markt Intern Verlag GMBH and Klaus Beermann v. Germany (1989), Series A 165,

para. 37.
53 Pla and Puncernau v. Andorra (2004), Reports 2004-VIII, para. 46.
54 See, for example, Rasmussen v. Denmark (1984), Series A 87, para. 41; Rees v. The

United Kingdom (1986), Series A 106, para. 37; Cossey v. The United Kingdom (1990),

might appear to threaten those interests or interfere with those rights, it is for the national
authorities to strike a fair balance between them (…).’48

The wide margin of appreciation made available for the national authorities in
such cases can be explained by their delicate position in striking a balance be-
tween the fundamental rights of two or more private parties.49 

Similarly, the margin of appreciation widens when the ECtHR has to review
national court decisions in essentially private disputes.50 Thus, in the Markt Intern
case,51 having found that an injunction issued by a German court in a private
competition case was an interference by a public authority with the freedom of
expression, the ECtHR nevertheless held that it was prescribed by law and for a
justified reason. According to the Court, it will ‘not substitute its own evaluation
for that of national courts (…) where those courts, on reasonable grounds, had
considered the restrictions to be necessary’.52 

This basic point was also in principle recognized in the Pla case in which the
Court started from the following considerations:
 
‘On many occasions and in very different spheres the Court has declared that it is in the
first place for the national authorities, and in particular the courts of first instance and
appeal, to construe and apply the domestic law (…). That principle, which by definition
applies to domestic legislation, is all the more applicable when interpreting an eminently
private instrument such as a clause in a person’s will. (…) [T]he domestic courts are
evidently better placed than an international court to evaluate, in the light of local legal
traditions, the particular context of the legal dispute submitted to them and the various
competing rights and interests (…). When ruling on disputes of this type the national
authorities and, in particular, the courts of first instance and appeal have a wide margin
of appreciation.’53

Furthermore, it is worth noting that, according to the ECtHR, national authorities
must be afforded a wide margin of appreciation when dealing with controversial
issues on which there is no consensus among the States Parties to the ECHR. 54
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Series A 184, para. 40; Stjerna v. Finland (1994), Series A 299-B, para. 39; X, Y and
Z v. The United Kingdom (1997), Reports 1997-II, para. 44.

55 Rasmussen v. Denmark (1984), Series A 87, para. 41. 
56 Clapham, Human Rights in the Private Sphere, p. 241.

Thus, for example, in the Rasmussen case, the Court did not find any ‘common
ground’ in the Contracting States’ legislation regarding the terms on which
proceedings to contest paternity could be instituted. 55 The fact that the Danish
legislation did not differ from that of most other Contracting States in this respect
was considered to be a reason to justify time-limits being only imposed on a
husband, but not on a wife. 

The pattern which can thus be traced in the case law of the Strasbourg Court
is that the margin of appreciation widens when the Court is dealing with cases
(potentially) involving the horizontal effect of fundamental rights. This seems to
suggest that, in general, the decisions of national courts in purely private disputes
will not be readily ‘second-guessed in Strasbourg’,56 especially in those cases in
which an issue is at stake concerning which there is no consensus among the
States Parties to the ECHR. Such an approach appears to be reasonable consider-
ing the fact that the views as to a fair balance between certain countervailing
private interests protected by the ECHR or a correct method of interpreting a
private instrument may differ among European legal systems. This is even more
true for the views regarding the scope of private autonomy in a particular legal
system. Such highly delicate issues are particularly closely linked with the national
sovereignty of the States Parties to the Convention and they do not easily lend
themselves to the imposition of a uniform approach thereto by the international
court of human rights. Moreover, the fact that a failure to establish the true
intention of a private party may lead to the unjustified limitation of his or her
private autonomy as a consequence of the horizontal effect of fundamental rights,
requires extra care when dealing with such cases, and national authorities are
undoubtedly in a better position to trace the will of the party than international
courts. 

4.2.5 The ECtHR’s approach to the ‘margin of appreciation’ in cases
(potentially) involving horizontal effect in practice 

Although in theory the ECtHR seems to recognize the importance of a wide
margin of appreciation for the Contracting States in cases (potentially) involving
the application of the Convention between private parties, it is rather question-
able whether the Court always follows its own guidelines in practice. On the one
hand, the decision of the ECtHR in the Appleby case in particular provides evi-
dence that the Court may be reluctant to interfere with the balance struck by the
national authorities between competing private interests not only in theory but
also in practice. An important factor which has probably had a profound impact
on the Court’s decision to exercise caution in Applely was the absence of consen-
sus among European countries on such a delicate issue as whether or not the
owner of private property is obliged to respect the freedom of expression of other
private parties on his property only because his property is open to the public. In
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57 Appleby and Others v. The United Kingdom (2003), Reports 2003-VI, para. 46. 
58 Gerstenberg, ELJ 2004, p. 780.
59 The importance of the freedom of testamentary disposition is rather great, for exam-

ple, in Germany, where this private law principle is also a fundamental right pro-
tected by Article 14 of the German Constitution which is given priority in the
absolute majority of cases over other constitutional rights such as, for example, the
right not to be discriminated against. On this, see Smits, Constitutionalisering van het
vermogensrecht, p. 93. The primary importance of the freedom of testamentary
disposition was also stressed in the recent judgment of the German Federal Constitu-
tional Court. See BVerfG 22 March 2004, BVerfGK 3, 112, para. 38. At the same
time, in this judgment the Constitutional Court also recognized that the freedom of

response to the applicants’ argument that in the US there is a trend to provide a
positive answer to this question, the Court reasoned as follows:

‘(…) [A]lthough the cases from the United States in particular illustrate an interesting
trend in accommodating freedom of expression to privately owned property open to the
public, the Supreme Court (of the United States, OC) has refrained from holding that
there is a federal constitutional right of free speech in a privately owned shopping mall.
Authorities from the individual States show a variety of approaches to the public- and
private-law issues that have arisen in widely differing factual situations. It cannot be said
that there is as yet any emerging consensus that could assist the Court in its examination
in this case concerning Article 10 of the Convention.’57

In these circumstances, it can even be argued that in upholding the balance struck
between the competing interests of property owners and environmental activists
by English law, the ECtHR in Appleby was ‘under the sway of the British Govern-
ment’s contention that ‘it [is] not for the Court to prescribe the necessary content
of domestic law by imposing some ill-defined concept of ‘quasi-public’ land to
which a test of reasonable access should be applied’ ’.58 The adoption of such an
approach by the ECtHR in cases involving a private law dispute would allow the
Contracting States to pursue their own vision of the relationship between funda-
mental rights and private law in the national legal order and to develop it both in
the direction of the subordination of private law to fundamental rights and that
of the complementarity between the two. 

On the other hand, however, the decision of the ECtHR in the Pla case
demonstrates that a promised ‘wide margin of appreciation’ does not necessarily
entail a limited scrutiny in practice, in particular in those cases which can poten-
tially lead to the horizontal effect of fundamental rights as a result of the ECtHR’s
review of the national courts’ interpretation of a private instrument. If, like the
dissenting judge Bratza, one sees in the decision of the Court in Pla the granting
of horizontal effect to the fundamental right of the adopted child not to be
discriminated against, a practical absence of discretion on the part of the national
authorities can already be found in the fact that the extension of the applicability
of the ECHR to testamentary dispositions had taken place without exploring the
trends in European legal systems on this issue and thus without any guarantee that
there is an emerging European consensus on such a sensitive issue as the limits to
the testator’s private autonomy.59 
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testamentary disposition is not without limits. See BVerfG 22 March 2004, BVerfGK
3, 112, para. 39 ff. In fact, although highly important, the freedom of testamentary
disposition has never been unlimited in the private law of many European legal
systems, where open private law norms, in particular good morals, provided a frame-
work for balancing competing private interests. On this, see Vos, in: Brüggemeier et
al., Fundamental Rights and Private Law. 

60 Pla and Puncernau v. Andorra (2004), Reports 2004-VIII, para. 59. 

Even if one assumes, however, that the ECtHR in Pla was indeed concerned
with the interpretation of the testamentary disposition and did not intend to grant
horizontal effect to the applicant’s rights, it is surprising how easily it arrived at
the conclusion that the High Court of Justice of Andorra’s interpretation of the
testatrix’s will was erroneous. It should be noted that the High Court of Justice of
Andorra spent a great deal of time resolving the crucial question for establishing
the testatrix’s will – whether a child who has been adopted in accordance with the
procedure for full adoption could be regarded as a child of a lawful and canonical
marriage, as required by the testatrix in her will of 1939. Analysing the testatrix’s
intention in the light of the legal position of adopted children in the social and
family conditions in which she lived (in Catalonia), the High Court of Justice
observed that the purpose of a family settlement si sine liberis decesserit under
Catalan law was to keep the family estate in the legitimate or married family and
that Catalan legal tradition had always favoured the exclusion of adopted children
from such family settlements. Under such circumstances, in the view of the Court,
in order for adopted children to be able to inherit under a Catalan family settle-
ment, there would have to be no doubt as to the testatrix’s intention to depart
from the usual meaning ascribed to that arrangement. However, the expression
‘offspring of a lawful and canonical marriage’ used in the will in question is not
sufficient to support such a conclusion. The Court also added that although the
law in force when the child, i.e. Antoni Pla, was actually adopted allowed adopted
children to inherit from their adoptive parents in an intestate succession, those
rights could not extend to a testate succession, where the main factor was the
testator’s intention. In view of these considerations to which the intention of the
testatrix is central, the Court ruled that the testatrix did not intend to allow the
adopted child of her son Antoni Pla to inherit her estate. This extended analysis
which led the High Court of Andorra to conclude that it was indeed the testatrix’s
intention to discriminate against adopted children was, however, dismissed by the
ECtHR as ‘blatantly inconsistent with the prohibition of discrimination’60 on the
basis of the following very general statement:

‘(…) The Court cannot agree with that conclusion of the Andorran appellate court. There
is nothing in the will to suggest that the testatrix intended to exclude adopted grandsons.
The Court understands that she could have done so, but as she did not the only possible
and logical conclusion is that this was not her intention. The High Court of Justice’s
interpretation of the testamentary disposition, which consisted in inferring a negative
intention on the part of the testatrix and concluding that since she did not expressly state
that she was not excluding adopted sons this meant that she did not intend to exclude
them, appears over contrived and contrary to the general legal principle that where a
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61 Pla and Puncernau v. Andorra (2004), Reports 2004-VIII, para. 58. 
62 For a detailed discussion of these two issues in the context of the Pla case, see, in

particular, Staudinger, ZEV 2005, p. 141 f. and Kay, E.H.R.L.R. 2005, p. 468 ff., with
further references. Furthermore, it should be noted that even the private law courts
of Andorra did not reach an agreement on the true will of the testatrix in Pla. In con-
trast to the High Court of Justice of Andorra, the lower court, the Tribunal des Battles
of Andorra, came to the conclusion that the testatrix did not intend to discriminate
against adopted children.

63 Pla and Puncernau v. Andorra (2004), Reports 2004-VIII, Partly Dissenting Opinion
of Judge Bratza, para. 7. See also the Dissenting opinion of Judge Garlicki in this case
who agreed with Judge Bratza on this point. 

statement is unambiguous there is no need to examine the intention of the person who
made it (quum in verbis nulla ambiguitas est, non debet admitti voluntis queastio).’61 

Probably the first thing which strikes one when reading this passage is an apparent
contradiction in the Court’s reasoning – first the Court suggests that it is the
intention of the testatrix which is of importance in this case, but it subsequently
denies that by saying that it is not necessary to examine the party’s intention
where a statement is unambiguous. What is most notable in this passage, however,
is how quickly the Court came to the conclusion that the testamentary disposition
in this case was unambiguous and that, absent ambiguity, no inquiry must be
undertaken into the intention of the testatrix. Considering the difficulties sur-
rounding the establishment of whether or not a certain term in a private instru-
ment is unambiguous and, in particular, the differences existing among the
European legal systems with regard to the role of the subjective intention of the
parties in interpreting private instruments, even when a text may appear
obvious,62 it is questionable whether the ECtHR could in fact establish the true
will of the testatrix without examining any legislation, court decisions or com-
mentaries on the interpretation of testamentary dispositions or other legal texts
apart from the judgments of the Andorran courts. The Strasbourg Court, however,
did not even mention the complexity and diversity of the national laws of the
European legal systems relating to the interpretation of testamentary dispositions
– a fact which gives rise to doubts as to the existence of consensus among Euro-
pean countries concerning the method of interpreting the testamentary disposi-
tion in the circumstances of the Pla case. Against this background, it does not
seem to be an exaggeration to say, as Judge Bratza did in his Partly Dissenting
Opinion, that the majority ‘substituted their own view of the proper interpretation
of the will for that of the High Court of Justice of Andorra’63 and in this way re-
duced the wide margin of appreciation promised by it in the Pla case itself to zero.
As Judge Bratza put it with regard to the majority’s analysis of the disputed clause
in the will: 

‘[T]his analysis does not do justice to the reasoning of the High Court, which examined
the meaning to be attributed to the disputed clause in the will in the light of the surround-
ing circumstances, both factual and legal, at the time of the disposition. Whether or not
that reasoning is convincing (…), I am quite unable to conclude, as the majority do, that
the High Court’s decision was unreasonable, arbitrary or ‘blatantly inconsistent with the
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64 Pla and Puncernau v. Andorra (2004), Reports 2004-VIII, Partly Dissenting Opinion
of Judge Bratza, para. 12. 

65 Pla and Puncernau v. Andorra (2004), Reports 2004-VIII, para. 62.
66 Kay, E.H.R.L.R. 2005, p. 472. 
67 See also Pla and Puncernau v. Andorra (2004), Reports 2004-VIII, para. 14.

prohibition of discrimination established by Article 14 and more broadly with the princi-
ples underlying the Convention’ (…). Nor can I accept the majority’s view that because
it was ‘not necessary’ to interpret the will to exclude adopted children, ‘such an interpreta-
tion (…) amounts to the judicial deprivation of an adopted child’s inheritance rights’
(…).’64

Furthermore, the majority of the ECtHR in Pla imposed an additional judicial
obligation to interpret wills not in the light of the social and legal conditions
which prevailed at the time when the will was drafted – as the High Court of
Justice of Andorra had done – but at the time when the will fell to be examined.
This duty of the dynamic interpretation of private instruments, which seems to be
inspired by the Court’s vision of the ECHR as ‘a living instrument, to be inter-
preted in the light of present-day conditions’,65 was also established by the Court
without demonstrating the existence of an emerging consensus among the States
parties to the Convention on this issue. It is questionable, however, whether a
dynamic interpretation is always suitable for private instruments in the same way
as it is for international treaties, as ‘it would wreak havoc in commercial transac-
tions if contracts were to be treated as “living instruments” ’.66 In view of the ex-
treme complexity of this issue and no evidence as to the existence of consensus
among European legal systems thereon, denying the domestic court’s possibility
to interpret the will according to its own rules of interpretation clearly goes far
beyond the promised discretion of the national courts. If it is open to the domestic
courts to endeavour to establish the intention of a testator or a testatrix in using
a certain clause in his or her will – which the Court does not seem to dispute –,
it is difficult to understand why it is not possible to interpret such a clause in the
light of the social and legal conditions which prevailed at the time when the will
was drawn up.67 

The displacement of the national rules for the interpretation of private
instruments thus undertaken by the ECtHR in Pla shows how narrow the State’s
margin of appreciation can be in practice in cases involving disputes between
private parties. In the light of all the above-mentioned, however, it appears that
the wide margin of appreciation of the national courts is essential for tracing the
true will of a private party, since the ECtHR’s judgment in Pla raises serious
doubts as to whether its approach allows one to do so. By imposing its own view
on a correct method of interpreting wills on the Andorran courts in the absence
of a uniform approach in Europe on this matter, the ECtHR itself risks misinter-
preting the will of a private party, which provides extra evidence that it is indeed
the national courts which are much better equipped for resolving such questions.
This finding, in its turn, demonstrates how close the connection is between a
narrow margin of appreciation, on the one hand, and, in essence, the direct hori-
zontal effect of fundamental rights and hence the subordination of private law to
the ECHR, on the other, since the limitation of the private autonomy of a private
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party by fundamental results can directly result from the misinterpretation of the
private party’s intention by the ECtHR. 

The main conclusion to be drawn from the analysis of the ECtHR’s approach
to the margin of appreciation in Appleby and Pla, however, is that in cases involv-
ing disputes between private parties under the national private law of the States
Parties to the ECHR the Court may grant a wide margin of appreciation to the
national authorities in practice, but this will not always be the case. Whereas the
judgment of the Court in Appleby demonstrates that in certain cases of a private
law nature the Court prefers to avoid dealing with sensitive private law issues, the
Court’s judgment in Pla provides evidence that in other private law cases the
Court is not at all reluctant to interfere with highly delicate matters of national
private law. It is notable that the decision of the ECtHR in Pla cannot be easily
reconciled with the Court’s own approach to the margin of appreciation followed,
in particular, in Appleby, as according to this approach, the discretion left to the
Contracting States is wider in cases where there is no consensus among them with
regard to a certain issue before the Court. The existence of such consensus with
regard to the issues involved in Pla appears, however, to be rather doubtful. More-
over, from a private law point of view, it is striking that a wide margin of apprecia-
tion was not observed in a case involving a private testamentary disposition to
which the idea of private autonomy is central, but it was respected in a case in
which a quasi-public property was involved and in which a possible horizontal
effect of Convention rights would not lead to such a severe interference with the
private autonomy of a private party like that in Pla. This shows that although the
doctrine of the margin of appreciation is indeed an important limit to the
ECtHR’s control over the conduct of private parties, the Court does not abstain
from such control in every case, which raises the possibility that individual private
autonomy may be considerably limited under the ECHR as interpreted by the
ECtHR and private law gradually becomes subordinate to fundamental rights
embodied in the Convention.

4.2.6 Synthesis and conclusion

The analysis of the case law of the ECtHR shows that the Court avails itself of
broad possibilities to control the manner in which the States Parties to the ECHR
take into account fundamental rights enshrined in the Convention in private law
matters and can thus determine in which direction the relationship between
fundamental rights and private law will develop. Among such possibilities are
primarily the doctrine of the positive obligations of the State, which has been
utilized particularly often by the Court with a view to extending the influence of
Convention rights on the acts of private parties, and the review of the national
courts’ decisions in purely private law disputes. By using these tools the Court can
displace national private law rules, thereby becoming involved in a delicate
balancing of the countervailing private interests or even imposing considerable
restrictions on the private autonomy of individuals. Notwithstanding the fact that
the doctrine of positive obligations and the fundamental rights review of national
court decisions are formally directed against the State and, in this sense, do not
lead to a change in the traditional perception of Convention rights as rights
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against the State, their growing importance appears to imply the recognition of
Convention rights being an expression of the general values which must be
respected throughout the whole legal order of the Contracting States. The
catalogue of fundamental rights contained in the Convention, however, is not
exhaustive, and therefore no overarching system of values can be derived from
them.

Although, as has been demonstrated in Chapter 3 devoted to national legal
systems, the national courts tend to consider fundamental rights embodied in
national constitutions and the ECHR in private law disputes between private
parties, the Strasbourg Court has made it clear that the extent to which this must
be done ultimately depends on its own approach. Given the fact that the Court
does not appear to take seriously the considerations of the distinction between
public and private law or the preservation of private autonomy, it is not difficult
to imagine how far-reaching the effect of the ECHR can be on relations between
private parties and, in particular, on private transactions as a result of the imposi-
tion of the positive obligations on the States Parties to the Convention and the
review of their national court decisions. 

In view of the ECtHR’s approach to a public/private divide, the central role
in determining the relationship between fundamental rights and private law is
currently being played by the ‘margin of appreciation’. The starting point in the
Court’s approach in cases involving private law is the wide discretion allowed to
the States in striking an appropriate balance between private law interests and/or
interests protected by the Convention, which implies self-restraint on the part of
the Court itself. The margin of appreciation of the States widens in cases involv-
ing the positive obligations of the State or the review of national court decisions,
especially where no consensus can be found on a certain issue among European
legal systems. This means that, in principle, the Court allows Contracting States
to pursue their own views as to the relationship between fundamental rights and
private law and the State will in principle not be held to be in breach of its
negative or positive obligations under the Convention as long as it has at least
considered the relevance of a certain fundamental right in private law relations
between private parties. Consequently, the Contracting States would act in
conformity with the Convention, no matter which relationship between private
law and fundamental rights they tend to adopt – that of subordination or
complementarity. 

At the same time, the recent case law of the ECtHR provides evidence that
the reality is much more complicated than it appears to be at first sight. Although,
in theory, the wide margin of appreciation remains the starting point of the
Court’s analysis in cases involving the State’s positive obligations and the funda-
mental rights review of national court decisions, in practice the recent case law
of the Court pertaining to purely private law issues contains not only examples of
the Court’s judicial self-restraint, but also examples of its more activist attitude.
In fact, the willingness of the Strasbourg Court to interfere with the decisions of
the domestic courts in which the interpretation of private acts is involved appears
to go hand-in-hand with its willingness to interfere with private acts themselves.
The manner in which this was done in the Pla case provides evidence that the
Court may also require from the Contracting States that they develop the rela-
tionship of subordination between fundamental rights and private law on the
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68 Case 294/83, Parti Ecologiste ‘Les Verts’ v. European Parliament, [1986] ECR 1339. See
also Case C-134/91, Weber v. European Parliament, [1993] ECR I-1093. 

69 EU leaders reached an agreement on a new Constitutional Treaty for Europe at the
European Council in Brussels on 17 and 18 June 2004. However, the Constitution
can only enter into force once it has been ratified by all the Member States in
accordance with their respective constitutional provisions (parliamentary approval
and/or referendum).

national level. The failure to do so would lead to State responsibility for the
violation of Convention rights in Strasbourg. Although, at present, such an
approach remains the exception rather than the rule and the significance of the
principle of subsidiarity in the law of the ECHR has not diminished, it is not
excluded that in the future the Court will be more ready to make radical decisions
with regard to delicate issues of national private law which may lead to the
subordination of private law to the European Convention. 

4.3 EU law
 
4.3.1 Introduction

Although in most legal systems the position of fundamental rights with regard to
private law has mainly been debated in the context of national law and the law
of the ECHR, the growing impact of EU law, in particular in the field of the
protection of fundamental rights, gives an EU perspective on the issue in question
which cannot be omitted in the present analysis.

As early as in 1986 the ECJ characterized the Treaties which are the founda-
tion of the European Communities as ‘a Constitutional Charter’.68 Although the
EC Treaty cannot by its nature be equated with the constitutions of the national
states, as will be demonstrated below, the position of EC fundamental freedoms
(free movement of goods, services, persons, and capital), which constitute the
main principles of EC primary law reveals strong similarities with the position of
constitutional rights as contained in national constitutions. 

Furthermore, the EU is not only based on respect for EC freedoms but also on
respect for EU fundamental rights. Between February 2002 and July 2003 the
European Convention drew up a Draft Treaty establishing a Constitution for
Europe which, among other things, has incorporated the previously non-binding
Nice Charter of Fundamental Rights of the EU as it was proclaimed in December
2000.69 Although after the French and Dutch referendums the future of the
Constitution for Europe became rather uncertain, this cannot be said about EU
fundamental rights because, in essence, these rights must already be respected in
the Union under the existing EU law. When the three EC Treaties were originally
signed in the 1950s, they contained no express provisions concerning the protec-
tion of fundamental rights in the conduct of Community affairs. However, gov-
erned by the common constitutional traditions of the Member States and by the
fundamental rights recognized in the international human rights treaties, first and
foremost in the ECHR, the ECJ has developed in its case law over the years what
effectively amounts to an unwritten charter of rights for the Community, and this
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70 See, in particular, Case C-260/89, Elliniki Radiophonia Tileorassi AE v. Dimotiki Etairia
Pliroforissis and Sotirios Kouvelas, [1991] ECR I-3925, para. 41: ‘Fundamental rights
form an integral part of the general principles of the law the observance of which the
Court ensures. For that purpose, the Court draws inspiration from the constitutional
traditions common to the Member States and from the guidelines supplied by inter-
national treaties for the protection of human rights on which the member States have
collaborated or to which they are signatories. The ECHR has special significance.’ On
this development see, for example, Craig/de Búrca, EU Law, p. 331 ff. 

71 Rosas, in: Colneric et al., Une communauté de droit, p. 97 f. (referring to Case C-
238/99 P, Limburgse Vinyl Maatschappij NV (LVM) and Others v. Commission, [2002]
ECR I-8375, para. 274). 

72 On the importance of the inclusion of the Charter in the Constitution for Europe,
see, for example, Hesselink, ELJ 2004, p. 682; Hess, JZ 2005, p. 550. 

development has been given formal recognition within the amended EU and EC
Treaties.70 According to Article 6 (1), (2) of the EU Treaty currently in force, the
Union shall respect fundamental rights, as guaranteed by the ECHR and as they
result from the constitutional traditions common to the Member States, as general
principles of Community law. Recently, the ECJ has come to consider the ECHR
and the case law of the ECtHR as an obligatory point of reference in dealing with
cases involving fundamental rights.71 The inclusion of the extensive catalogue of
fundamental rights in the Constitution for Europe can certainly be considered to
be the culminating point in this development and a novelty in European primary
law, but it does not constitute something which is radically different from what
had been previously achieved in EU law. Certain possibilities for the development
of fundamental rights protection similar to that which has been secured by the
national constitutions had already been opened up. Moreover, whatever the
destiny of the current Constitution for Europe will be, it appears that there is no
longer any way back as far as the recognition of the binding character of the EU’s
Charter of Fundamental Rights is concerned. Part II of the Constitution for
Europe devoted to EU fundamental rights has accordingly not lost its significance
today.72 In view of the fact that the Luxembourg Court can require direct enforce-
ment of its interpretations of fundamental rights standards through the prelimi-
nary ruling procedure under Article 234 (formerly 177) of the EC Treaty and,
therefore, avails itself of much broader possibilities to influence the national
private law of the Member States than the Strasbourg Court which does not have
such a possibility, its approach to the issue in question is particularly interesting.

At the same time, when discussing the potential effect of EC freedoms and
EU fundamental rights in private law through the case law of the ECJ, it will have
to be borne in mind that Article 5 of the EU Treaty contains the principle of
subsidiarity. According to this principle, the Community is to take action ‘only
if and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member States and can therefore by reason of the scale or effects
of the proposed action, be better achieved by the Community’; ‘any action by the
Community shall not go beyond what is necessary to achieve the objectives of this
Treaty’. 

Against this background the aim of the present section is to trace, in Euro-
pean law, the signs of the developments which have been occurring in the na-
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73 Case C-44/89, Corsica Ferries France v. Direction générale des douanes françaises, [1989]
ECR I-4441, para. 8 (in relation to all four freedoms).

74 Case C-205/89, Commission v. Greece, [1991] ECR I-1361, para. 9; Case C-265/95,
Commission v. France, [1997] ECR I-6959, para. 27 (in both cases in relation to the
free movement of goods). 

75 Cases C-194/94, CIA Security v. Signalson, [1996] ECR I-2201, para. 40; Case C-
443/98, Unilever Italia v. Central Food, [2000] ECR I-2201, para. 40 (in both cases in
relation to goods). 

76 Case C-394/97, Criminal Proceedings against Sami Heinonen, [1999] ECR I-3599, para.
38 (in relation to the free movement of goods); Case C-360/99, Canal Satélite Digital
v. Spain, [2002] ECR I-607, paras. 28-30 (in relation to the free movement of goods);
Case C-281/98, Roman Angonese v. Cassa di Risparmio di Bolzano, [2000] ECR I-4139,
para. 35 (in relation to the free movement of workers); Case C-112/00, Eugen Schmid-
berger, Internationale Transporte und Planzüge v. Austria, [2003] OJ C 184, 1, paras. 62
and 74 (in relation to the free movement of goods). 

77 Case 152/82, Forcheri v. Belgium, [1983] ECR 2323, para. 11 (in relation to the free
movement of workers); Case 222/86, UNSTEF v. Heylens, [1987] ECR 4097, para.
14 (in relation to the free movement of workers); Case C-228/98, Dounias v. Minister

tional law of some of the EU Member States with regard to the effect of funda-
mental rights in private law, and in the light of that, to determine possible
directions in the evolution of the relationship between private law, on the one
hand, and EC fundamental freedoms and EU fundamental rights, on the other, in
the context of European law taking into account the subsidiarity principle.
Considering the fact that private law in the European perspective may be affected
by both EC freedoms and EU fundamental rights and therefore the relationship
in question is tripartite, the structure of this section will be the following. First, I
will focus on the actual and potential effect of EC freedoms in private law (4.3.2).
Subsequently, attention will be given to the potential impact of EU fundamental
rights in private law (4.3.3). Finally, I will discuss the private law aspects of the
conflict between EC freedoms and EU fundamental rights in a private law context
and its possible implications for the relationship between EC freedoms and private
law (4.3.4). 

4.3.2 The effect of EC freedoms in private law 

4.3.2.1 The position of EC freedoms in EC law and national private law

EC Freedoms (free movement of goods, services, persons, and capital), which are
now embodied in the Constitution for Europe (Title III, Chapter I), have from the
establishment of the three European Communities in the 1950s been the key
principles of the economic constitution contained in the EC Treaty. The para-
mount importance of EC freedoms can already be seen from the terms which the
ECJ used to describe them, such as a ‘fundamental Community provision’,73 ‘one
of the fundamental principles of the Treaty’,74 ‘one of the foundations of the
Community’,75 ‘fundamental freedom’, 76 and even ‘fundamental right’.77 This
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of Economic Affairs, [2000] ECR I-577, para. 64 (in relation to the free movement of
goods).

78 Kingreen, Die Struktur der Grundfreiheiten, p. 15.
79 Baquero Cruz, Between Competition and Free Movement, p. 81.
80 Gekrath, L’émergence d’un droit constitutionnel pour l’Europe, p. 315.
81 Gekrath, L’émergence d’un droit constitutionnel pour l’Europe, p. 315.
82 For an overview of the various views in the literature see Oliver/Roth, C.M.L.R. 2004,

p. 410. For an overview of the views in German literature see, for example, Mortel-
mans, C.M.L.R. 2002, p. 1314 f. 

83 See, for example, Bleckmann, in: Bieber et al., Das Europa der zweiten Generation,
p. 78. 

84 Case 26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen, [1963] ECR
1. In that case the Court suggested that the direct effect of EC Treaty provisions leads
to the creation of subjective rights for individuals. According to the Court at p. 13,
‘Article 12 must be interpreted as producing direct effects and creating individual
rights which national courts must protect’. (The old Article 12 prohibited the
imposition of new customs duties and charges equivalent thereto). This approach has
also been followed by the Court in its subsequent cases. See, for example, Case 13/68,
Salgoil v. Italian Ministry for Foreign Trade, [1973] ECR 453, 461; Case C-41/74, Van
Duyn v. Home Office, [1974] ECR 1337, para. 15; Case C-265/78, Ferwenda v. Pro-
duktschap voor Vee en Vlees, [1980] ECR 617, para. 10; Case C-37/98, The Queen and
Secretary of Home Department, ex parte Abdulnasir Savas, [2000] ECR I-2927, para. 68.

85 Compare, for example, Ehlers, in: Ehlers, Europäische Grundrechte und Grundfreihei-
ten, p. 150. 

86 Oliver/Roth, C.M.L.R. 2004, p. 410.
87 Compare Ehlers, in: Ehlers, Europäische Grundrechte und Grundfreiheiten, p. 161.

For those who deny the objective character of EC freedoms, see Kingreen, Die Struktur
der Grundfreiheiten, p. 200 ff. 

position of the Court was also reinforced in academic literature where EC
freedoms were regarded as ‘subjective public rights’ (subjektiv-öffentliche Rechte),78

‘constitutional rights but not fundamental constitutional rights’,79 ‘economic con-
stitutional rights’,80 or ‘the principal elements of the economic Constitution of the
Community’,81 to quote just a few definitions.82 Some even went as far as to regard
EC freedoms as either assimilated or akin to fundamental rights of the kind
enshrined in the ECHR.83 Although at present the status of the four freedoms is
not clear, since the Van Gend & Loos  case84 there has been general agreement
that, being directly effective in the national legal orders of the Member States,
fundamental freedoms constitute subjective rights of individuals which can be
enforced in the courts.85 It appears that whatever their status may be, to use the
words of Roth and Oliver, ‘at the end of the day, the essential issue is not whether
the four freedoms are to be categorized as fundamental rights, but rather their
relative importance in the Treaty’.86 

That this importance is rather great as far as national private law is concerned
can be seen from the developments which have already taken place or can
potentially occur with regard to the four freedoms and which have led some
authors to conclude that EC freedoms even have the meaning of objective law.87
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88 Compare Ehlers, in: Ehlers, Europäische Grundrechte und Grundfreiheiten, p. 161.
See also Jarass, EuR 1991, p. 222; Jarass, EuR 1995, p. 211; Mortelmans, C.M.L.R.
2002, p. 1324 ff.; Schroeder, JuS 2004, p. 181 f. 

89 Beutler et al., Die Europäische Union, p. 298; Jarass, EuR 1991, p. 222.
90 Case 47/90, Delhaize Fréres v. Promalvin and Others, [1992] ECR I-3669, para. 29. 
91 Case 197/84, Steinhauser v. City of Biarritz, [1985] ECR 1819, para. 16. It should also

be noted that it is not only the Member State (and its institutions) in which the
recipient of the relevant performance is resident or in which residence is required that
is bound. The state of origin (and its institutions) is also bound. For the free move-
ment of goods this follows directly from Article 29, but the same applies for the other
fundamental freedoms as has been clarified by the ECJ in relation to the freedom of
establishment and the free movement of workers. See as far as the freedom of estab-
lishment is concerned: Case 81/87, R v. HM Treasury & Commissioners of Inland
Revenue, ex parte Daily Mail & General Trust PLC, [1988] ECR 5483, para. 16; Case
C-264/96 Imperial Chemical Industries plc (ICI) v. Kenneth Hall Colmer (HM Inspector
of Taxes), [1998] ECR I-4695, para. 21; free movement of workers: Case C-415/93,
Union Royal Belge de Sociétés des Football Association ASBL v. Jean–Marc Bosman ,
[1995] ECR I-4921, para. 97. 

92 The ECJ has answered the question whether fundamental freedoms are binding upon
the Community and its institutions in the affirmative on a number of occasions with
regard to the free movement of goods (Case 15/83, Denkavit Nederland BV v.
Hoofdproductschap voor Akkerbouwproducten, [1984] ECR 2171, para. 15; Case C-
51/93, Meyhui v. Scott Zwiesel Glaserke, [1994] ECR I-3879, para. 11. In the case of
the other fundamental freedoms, the situation should be similar. See Jarass, in: An-
denas/Roth, Services and Free Movement in EU Law, p. 152. According to Jarass:
‘This position is supported by the fundamental character shared by all the fundamen-
tal freedoms which should therefore apply at least by analogy to the Community and
its organs. Secondary legislation thus has to be in line with the fundamental free-
doms’. At the same time, the majority of legal scholars seem to be of the opinion that
the Community legislature is not bound by fundamental freedoms in the same way
as the Member States and enjoys a margin of discretion and thus a greater freedom.
On this see, in particular, Mortelmans, C.M.L.R. 2002, p. 1315 ff. According to
Mortelmans, this view is also the Court’s point of view in many judgments. 

Firstly, EC freedoms influence all fields of the national law of Member States as
well as EC law itself. As a consequence, the whole body of Member States’ law,
including private law, and secondary EC law has to be interpreted in conformity
with the EC freedoms.88 For private individuals this means that in litigation
between each other, the provisions of Member States’ law, be it public law or
private law, have to be interpreted in conformity with EC freedoms.89 In addition,
private individuals can rely on the invalidity of a State measure in their relation
with other private individuals, insofar as the measure violates an EC freedom. 90

Secondly, EC freedoms provide private parties with rights not only against
the State, but, in some cases, also in their relations with other private parties. EC
freedoms, according to their wording, are binding on the Member States, which
includes all organs of the State, 91 and on the Community and its organs.92 For
many years, the ECJ maintained a strict line between the EC freedoms which, as
constitutional rights in national legal orders, were not held to be applicable
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93 See, for example, Joined Cases 177 and 178/82,  Criminal proceedings against Van de
Haar and Kaveka de Meern, [1984] ECR 1797. 

94 See the line of cases starting with Case 13/77, GB-INNO-BM v. ATAB, [1977] ECR
2115, paras. 28-29.

95 Waelbroeck called this development the ‘privatisation’ of free movement and the
‘publicisation’ of competition. See Waelbroeck, in: Capotorti et al., Du droit interna-
tional au droit de l’intégration, p. 781.

between private parties, and the Community rules on competition, which, by
contrast, are explicitly addressed to undertakings and thus private parties.93 After
it had become clear that the dichotomy engendered lacunae in the application of
Community law, the Court started a process of closing the gaps, which led to the
competition rules being applied in certain circumstances to Member States’
behaviour94 and, correspondingly, to the free movement rules being construed as
imposing obligations on private parties.95 The result of this process is the adoption
of the two concepts which have previously been developed and/or applied in
German law with regard to constitutional rights in private law – the direct
horizontal effect of EC freedoms and State duties to protect EC freedoms which
have been considered above in sections 3.2.2.2 and 3.2.3, respectively, of the
previous Chapter. Due to the fact that the introduction of these concepts of
German origin in Community law has already entailed or may potentially entail
far-reaching consequences for private parties, this issue is of decisive importance
in determining the nature of the relationship between EC freedoms and private
law. In the light of that, the direct horizontal effect of EC freedoms and the State
duties to protect EC freedoms will be considered in more detail below (4.3.2.2 and
4.3.2.3). 

4.3.2.2 Direct horizontal effect of EC freedoms

The direct horizontal effect of EC freedoms in private law implies that private
parties are bound by fundamental freedoms in the same way as the EU Member
States and can therefore directly rely on a fundamental freedom in a dispute
between each other. In private law terms this means that a contract which is
contrary to a fundamental freedom can be declared void and/or an obligation to
pay damages can arise. Because fundamental freedoms apply to the conduct of
private parties directly, such concepts as fundamental freedoms as, let us say,
objective values of the Community, which influence private law, or State duties
to protect fundamental freedoms in private law are not needed in order to be able
to apply a fundamental freedom in a private law case. The main argument in
favour of the direct horizontal effect of EC freedoms, by which the ECJ was
undoubtedly guided when it introduced this concept in EC law, is increasing the
effectiveness of EC freedoms in the still ongoing process towards the realization
of the internal market (the effet utile argument). However, this form of the effect
of EC freedoms in private law represents the most radical solution which, as has
already been mentioned above, was formally rejected in German law with regard
to the effect of constitutional rights in private law. 

At the present time, the situation concerning the application of this radical
solution to the problem of the effectiveness of EC freedoms appears as follows.

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



176 Fundamental Rights, Contract Law and the Protection of the Weaker Party

96 Joined Cases 177 and 178/82, Criminal proceedings against Van de Haar and Kaveka de
Meern, [1984] ECR 1797, paras. 11-12; Case 311/85, Vereiniging van Vlaamse Reis-
bureau’s v. Sociale Dienst van de Plaatselijke en Gewestelijke Overheidsdiensten, [1987]
ECR 3801, para. 30; Case 65/86, Bayer v. Süllhover, [1988] ECR 5249, para. 11; Case
C-159/00, Sapod Audic v. Eco-Emballages CA, [2002] ECR I-5031, para. 74. For a
discussion on this case law, see, for example, Körber, Grundfreiheiten und Privatrecht,
p. 686 ff. 

97 Kapteyn et al., Het recht van de Europese Unie, p. 633; Körber, Grundfreiheiten und
Privatrecht, p. 711 ff.

98 Case 36/74, Walrave and Koch v. Union Cycliste Internationale, [1974] ECR 1405,
para. 20; Case C-415/93, Union Royal Belge de Sociétés des Football Association ASBL
v. Jean-Marc Bosman, [1995] ECR I-4921, paras. 82-83; Case C-176/96, Jyri Lehtonen
v. Fédération Royale Belge des Sociétés de Basket-ball ASBL, [2000] ECR I-2681, para.
35; Case C-411/98, Angelo Ferlini v. Centre Hospitalier de Luxembourg, [2000] ECR
I-8081, para. 50; Case C-281/98, Roman Angonese v. Cassa di Risparmio di Bolzano,
[2000] ECR I-4139, paras. 29-36. For a discussion on this case law, see, for example,
Körber, Grundfreiheiten und Privatrecht, p. 663 ff. 

99 Case 36/74, Walrave and Koch v. Union Cycliste Internationale, [1974] ECR 1405, para.
20; Case 13/76, Gaetano Donà v. Mantero, [1976] ECR 1333, para. 18; Joined Cases
C-51/96 and C-191/97, Christelle Deliège v. ASBL Ligue Francophone de judo et disci-
plines associées, [2000] ECR I-2549, para. 47; Case C-309/99, Wouters and Savelbergh
v. Algemene Raad van de Nederlandse Orde van Advocaten, [2002] ECR I-1577, para.
120. For a discussion on this case law, see, for example, Körber, Grundfreiheiten und
Privatrecht, p. 663 ff. 

100 Case C-309/99, Wouters and Savelbergh v. Algemene Raad van de Nederlandse Orde van
Advocaten, [2002] ECR I-1577, para. 120. For a discussion on this case law, see, for
example, Körber, Grundfreiheiten und Privatrecht, p. 682 ff.

101 Case C-415/93, Union Royal Belge de Sociétés des Football Association ASBL v. Jean-
Marc Bosman, [1995] ECR I-4921.

102 Case C-281/98, Roman Angonese v. Cassa di Risparmio di Bolzano, [2000] ECR I-4139.
103 Case 36/74, Walrave and Koch v. Union Cycliste Internationale, [1974] ECR 1405.

Direct horizontal effect has been rejected in the domain of the free movement of
goods.96 As yet, there has been no case law as to its application in the case of the
free movement of capital.97 However, direct horizontal effect has already been
applied by the ECJ mainly with regard to the free movement of workers98 and, to
some extent, services99 and establishment.100 

The most far-reaching decisions with regard to the horizontal effect of EC
freedoms have been delivered by the ECJ in the Bosman101 and Angonese102 cases
both of which concerned the free movement of workers. At stake in Bosman was
the compatibility (in particular, with the free movement of workers (Article 39
EC)) of the nationality clauses emanating from the representative football federa-
tions FIFA and UEFA, two private associations governed by Swiss law, and the so-
called football transfer rules according to which a professional footballer was not
free to move to a new club without the payment of a transfer fee, even if his
contract with his previous club had expired. First of all, the Court returned to the
reasoning already adopted in its previous case law 103 and repeated that not only
the actions of public authorities, but also the rules of any other nature aimed at
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104 Case C-415/93, Union Royal Belge de Sociétés des Football Association ASBL v. Jean-
Marc Bosman, [1995] ECR I-4921, paras. 82-84.

105 Case C-415/93, Union Royal Belge de Sociétés des Football Association ASBL v. Jean-
Marc Bosman, [1995] ECR I-4921, para. 103. 

106 Case C-281/98, Roman Angonese v. Cassa di Risparmio di Bolzano, [2000] ECR I-4139,
para. 46.

regulating gainful employment in a collective manner, fell within the scope of Ar-
ticle 39 EC.104 Compared to its previous case law, however, a giant leap forward
was the finding by the Court that even though the transfer rules in question did
not discriminate on the grounds of nationality, they still directly affected players’
access to the employment market and were thus capable of impeding workers’
freedom of movement.105 

Accordingly, the decision in Bosman represents the first occasion that the
ECJ has held the Treaty provisions on freedom of workers to be applicable in a
dispute between two private parties concerning a truly non-discriminatory mea-
sure. The question, which was left unclear after Bosman and was answered five
years later in the case of Angonese, was whether Article 39 on the free movement
of workers applied to all private measures or, rather, only to collective regulations.
The Court has now ruled explicitly in Angonese that Article 39 applies to individ-
ual as well as collective private restrictions on the free movement of workers, at
least if the measure is discriminatory. In this case, a private banking undertaking
required that prospective employees should provide a certificate to be issued by
the public authorities of Bolzano in order to prove their linguistic knowledge. The
Court held that Article 39 ‘precludes an employer from requiring persons applying
to take part in a recruitment competition to provide evidence of their linguistic
knowledge exclusively by means of one particular diploma issued only in one
particular province of a Member State’.106 The question now remains whether
only the discriminatory conduct of private parties is covered by Article 39 or
whether non-discriminatory private measures are also caught by Article 39 EC.
What is clear, however, is that purely private law subjects and not only quasi-state
organizations, such as the football federations involved in the Bosman case, are
bound by the free movement of workers. 

Thus, by adopting the direct effect of EC freedoms in disputes between
private parties the ECJ went even further than the German Constitutional Court
which formally did not follow such an approach with regard to constitutional
rights in private law. The adoption of the direct horizontal effect of EC freedoms
in the national private law of the Member States also shows that the principle of
subsidiarity has not become an obstacle for the ECJ when promoting its own view
on such a sensitive issue as ensuring respect for EC freedoms among private
parties. 

4.3.2.3 State duties to protect EC freedoms in private law?

Besides increasing the effectiveness of EC freedoms in the still ongoing process
towards the realization of the internal market by means of their direct application
to relationships between private parties, the ECJ also took other steps with a view
to making EC freedoms more effective in the private sphere. In the  Commission
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v. France case107 the Court resorted to the concept of the State duties to protect
EC freedoms in order to catch the conduct of private individuals – the same
concept which, as has been discussed in section 3.2.3 above, had been used by the
German Constitutional Court in the Handelsvertreter case in order to find a basis
for the application of constitutional rights in a private law dispute. 

At issue in Commission v. France were violent acts committed by French
farmers, which were directed against agricultural products of other Member States.
These actions had been going on for more than a decade and the French authori-
ties had displayed an astonishing lack of action concerning these breaches of law
and order. The ECJ ruled that Article 28 on the free movement of goods requires
the Member States not merely to abstain from adopting measures or engaging in
conduct liable to constitute an obstacle to trade but also, when read in conjunc-
tion with article 10 of the EC Treaty, to take all necessary measures to ensure that
the fundamental freedom is respected on their territory.108 Accordingly, now
fundamental freedoms, when read together with the duty of loyal cooperation
contained in Article 10 EC, impose a duty on the Community and its Member
States to ensure compliance therewith in relations between private individuals.109

An inadequate protection against the relevant activities of private individuals can
constitute an infringement of fundamental freedoms by the State by way of an
omission.110 This also explains why the Treaty allows regulations adopted to flesh
out EC freedoms to be directly binding on the citizen.

Although in the Commission v. France case the acts of private parties under
French criminal law were at stake, it is not excluded that acts of private parties
under national private law can also be attributed to the State – its legislator or the
private law courts.111 In particular, the State duty to protect EC freedoms may lead
to the obligation of the State to create private law which would be in conformity
therewith.112 Such an obligation would mean not only that discriminatory private
law rules and indistinctly applicable private law rules capable of impeding the free
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movements are prohibited (and thus de jure discrimination is prohibited), but also
de facto discrimination or restrictions of these free movements. What does this
mean? The distinction between de jure and de facto situations in the context of
private law arises from the fact that, as has been demonstrated in Chapter 2 above,
private law governs relationships between private individuals and creates a
framework within which private parties are in principle free to agree themselves
upon their relationships with each other. Within the limits of private law private
parties enjoy private autonomy. This entails that if the private law of a Member
State opens up the possibility for a party to a contract to terminate this contract
with a partner of a different nationality more easily than with a partner of the
same nationality, the Member State does not infringe EC law as long as there is
no duty to protect private parties from each other and in this way to comply with
fundamental freedoms. In this case, EC freedoms may affect private law when one
individual invokes the duty of protection incumbent on a Member State in a
dispute with another private individual, as was the case in the German
Handelsvertreter case. As in German law, the duty of protection can primarily be
directed towards the private law legislator and, if the latter does not fulfil its
obligations, towards the private law courts. Although, in this case, the discretion
left to the Member States in choosing the ways of fulfilling their obligations under
the EU Treaty would certainly be much broader than in the case of the direct
horizontal effect considered above (4.3.2.2) where it is almost non-existent, the
development of the Member States’ duties to protect fundamental freedoms also
has considerable potential to seriously affect private law and conduct in the
Member States.

4.3.2.4 EC freedoms and the general principle of private autonomy

Whether any further expansion of the direct horizontal effect of EC freedoms and
the possible introduction of the State duties to protect EC freedoms within the
realm of private law will result in the subordination of private law and conduct to
fundamental freedoms depends on the implications of such developments for the
general principle of private autonomy which lies at the heart of private law. Does
the application of EC freedoms to private law relationships represent a strengthen-
ing of or a threat to the private autonomy of individuals? 

At first sight, the problem of the conflict between EC freedoms and private
autonomy may sound somewhat paradoxical. How can EC freedoms which are
meant to advance private autonomy in the Community pose a threat thereto? At
closer inspection, however, it appears that the issue is not as paradoxical as it
seems to be at first sight. Fundamental freedoms protect private initiative and
private autonomy with a cross-border element,113 and thus aim to protect the gen-
eral interests of the Community. In order to secure this cross-border private
autonomy the general principle of private autonomy, which allows private parties
to discriminate and to consciously or unconsciously cause impediments to inter-
state trade, must be restricted. The direct horizontal effect of fundamental free-
doms is indeed the most suitable for achieving this purpose. The question is,
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however, what will be left from the general principle of private autonomy in the
case of the unlimited binding effect of fundamental freedoms on private parties.114

To take an extreme example, would one still be able to buy goods produced only
in one’s own Member State or will this private conduct also be caught by the
prohibition of any restriction with regard to the free movement of goods?

If we look at the EC Treaty provisions and the case law of the ECJ on free
movement, we can see that the justification grounds for limiting EC freedoms
such as public policy, public security or public health, can, in principle, be success-
fully invoked only by Member States.115 In this respect it is very surprising that
when the football federation – the defendant in the Bosman case – objected to the
direct horizontal effect of the free movement of workers by arguing that the
Court’s interpretation made Article 39 of the EC Treaty ‘more restrictive in
relation to individuals than in relation to Member States, which are alone in
being able to rely on limitations justified on grounds of public policy, public
security or public health’,116 the Court rejected this argument as being based on
a false premise. According to the Court, ‘there is nothing to preclude individuals
from relying on justifications on grounds of public policy, public security or public
health. Neither the scope nor the content of those grounds of justification is in
any way affected by the public or private nature of the rules in question’. 117 In
practice, it is hardly realistic, however, that individuals and private organizations
will be able to successfully invoke limitation grounds which have been developed
for the Member States in order to justify their discriminatory or restrictive con-
duct. Private parties have mainly individual interests, and not the general interests
that are to be protected by the State; private parties pursue private aims, their
motivations and objectives are generally of a non-altruistic nature.118 Neverthe-
less, the autonomy of private parties does not appear as a justification ground in
the judgment of the Court which apparently does not acknowledge the problem
of an inappropriate interference with it in the case of the direct horizontal effect
of EC freedoms. 

Accordingly, as a consequence of the approach taken by the ECJ with regard
to the free movement of workers and, to some extent, services and establishment,
the application of EC freedoms, which do not in themselves contain safeguards
against their unlimited binding effect towards private parties, may result in severe
limitations on private autonomy protected by private law. In fact, the need to
preserve the private autonomy and the impossibility of extending to private
parties the limitation clauses which are contained in constitutional rights provi-
sions of the national constitutions and which are directed against the State, were
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important reasons for denying the direct horizontal effect of constitutional rights
in German private law. The ECJ, however, did not consider the threat to the
general principle of private autonomy at all and in this way took steps towards the
unconditional subordination of private law and conduct to EC freedoms, thus
leaving the Member States with almost no freedom on this issue. 

In the light of the dramatic consequences of the direct horizontal effect of
EC freedoms for the general principle of private autonomy, and thus on private
law as such, some authors saw a solution, which would secure the effectiveness of
EC freedoms in the private sphere and, at the same time, would not jeopardize
private autonomy in the concept of State duties to protect EC freedoms. 119 The
idea behind this concept in the context of EU law is that the Member States are
to be considered as being under the duty to protect EC freedoms against private
parties by national law and, at the same time, to ensure respect for the private
autonomy of their citizens.120 In other words, ‘[the] national law (the legislator and
the courts) of the Member States should be regarded as carrying responsibility for
the protection of the internal market and thereby taking into account the inter-
ests of private persons and foremost the protection of their private autonomy’.121

It should be borne in mind, however, that even if it is the concept of the State
duties to protect EC freedoms which is adopted in order to increase the effective-
ness of EC freedoms in Community law, just as in the case of resorting to the
‘State duties to protect constitutional rights’ in German law, the destiny of private
law will ultimately depend on the approach taken by the court which has a final
say in these matters, i.e. the ECJ. Just as the threat to private autonomy can be
posed by the direct horizontal effect of EC freedoms, it can also be posed by the
State duties to protect them if, in order to fulfil their obligations, the Member
States were obliged to create such private law that would under no circumstances
allow private parties to discriminate and/or restrict free trade through their private
contractual agreements and would thus limit the possibility for private parties to
exercise their private autonomy. Only time will demonstrate whether the ECJ will
replace the direct horizontal effect of EC freedoms by the State duties to protect
them and, if so, whether it will adopt a deferential attitude to the private law
legislators and the private law courts of the Member States. As I will argue in the
next section, such a development is not excluded considering the growing effect
of EU fundamental rights which, among other things, also protect private law
values (4.3.3). 

4.3.3 The effect of EU fundamental rights in private law 

4.3.3.1 The special character of the protection of fundamental rights in EU law

Apart from EC freedoms, which as a result of the application of the concept of
direct horizontal effect by the ECJ have already had a profound impact on private
law, in particular on the contract law of the Member States, private law may soon
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also be deeply affected by EU fundamental rights. The character of the protection
of fundamental rights in EU law is however much more complicated than that of
their counterparts in the national legal systems and even EC freedoms themselves.
This becomes particularly clear if one looks at the text of the Nice Charter of
Fundamental Rights of the EU which is now contained in Part II of the Constitu-
tion for Europe. 

According to Article II-51, first paragraph, of the Constitution for Europe,
fundamental rights of the Charter are addressed to the Institutions, bodies and
agencies of the EU with due regard to the principle of subsidiarity and to the
Member States only when they are implementing Union law. The second para-
graph explicitly specifies that the Charter does not extend the field of application
of Union law beyond the powers of the Union or establish any new power or task
for the Union, or modify powers and tasks defined in the other Parts of the
Constitution. Two points which are of importance in understanding the possible
effects of fundamental rights on private law can be derived from this article. First,
it clarifies that only EU institutions, bodies and agencies, and the Member States are
bound by EU fundamental rights. The wording of Article II-51 suggests that
private parties are not bound by them. Secondly, the Member States are bound
only when they are implementing EU law. This provision shows the special character
of the protection of fundamental rights in the EU. The EU is not an organization
whose principle task is the promotion of fundamental rights in its Member States.
Fundamental rights apply in so far as the Union is competent to act. This is made
unequivocally clear in the second paragraph of Article II-51, the inclusion of
which obviously addresses the fear of the Member States that the sophisticated
character of fundamental rights contained in the Charter will lead to the uncon-
trolled expansion of the competences of the Union.122 As a result of this provision,
many rights in the Charter can hardly be exercised because the EU does not have
competence in many areas covered by the Charter rights. Thus, for example, it is
difficult to see how the Charter’s prohibition of torture is really relevant because
the EU has no direct control over a police force or an army. Accordingly, if there
is no right in the substantive EU treaties then, whatever the Charter says, it
cannot apply.

A further limitation in the reach of EU fundamental rights is connected with
the fact that neither the EU Treaty nor the Constitution provides for the possibil-
ity of a constitutional complaint against alleged violations of EU fundamental
rights comparable to the one which exists under German law. Besides, both
documents are silent upon the question of whether EU fundamental rights are to
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be applicable in the relationships between private parties, which means that the
development in this field is left to the ECJ.123 

Despite the considerable limitations to the scope of EU fundamental rights,
it is submitted, however, that they have considerable potential in playing a very
important role in the EU and can even lead to the extension of the EC’s compe-
tence in the field of private law in particular. Already prior to the adoption of the
Charter and its inclusion in the Constitution for Europe, fundamental rights
recognized by the ECJ as part of the Community legal order have been considered
by many legal scholars to be objective norms.124 Among the main reasons put for-
ward for the recognition of these rights as the elements of the objective order are,
firstly, that their content must be respected when adopting and implementing EC
secondary law, and, secondly, EC law and national law must be interpreted in a
way which is compatible with them.125 As will be demonstrated below, some indi-
cations of the possibility of a form of ‘fundamental rights review’ of Member Sta-
tes’ actions exercised by the ECJ can already be found in the existing case law of
the Court with regard to the fundamental rights recognized by it (4.3.3.2). The
recognition of the binding character of the EU’s Charter of Fundamental Rights
may open up even new possibilities, in particular, for the effect of EU fundamental
rights between private parties, which will also be considered below (4.3.3.3). 

4.3.3.2 Possibilities for the effect of EU fundamental rights in private law
under the present state of the case law of the ECJ

4.3.3.2.1 Fundamental rights review of EC legislation

First of all, in the same way as one is entitled to contest the constitutionality of
national legislation in the Constitutional Court in the German legal order, in the
Community legal order one can also challenge EC legislation, whether it is of a
public law or a private law character, for breaching fundamental rights recognized
in the Community. Thus, for example, in the Hauer case,126 the applicant was
refused authorisation to undertake the new planting of vines on a plot of land
which she owned on the ground that the land was unsuitable for vine-growing.
When she objected, she was told that the EC Council had in the meantime passed
a regulation prohibiting the new planting of vines in the administrative unit in
which her land was situated. She appealed against this decision to the German
court in administrative matters, pleading the incompatibility of the Council
Regulation with the constitutional right to property and the constitutional right
to freely choose and practice one’s trade or profession as guaranteed by the
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German Constitution. When the matter was referred to the ECJ for a preliminary
ruling, the Court acknowledged the possibility of the fundamental rights review
of Community legislation. At the same time, it emphasized that ‘the question of
a possible infringement of fundamental rights by a measure of the Community
institutions can only be judged in the light of Community law itself’,127 and thus
not in the light of German constitutional law. In this case the Court acknowl-
edged the rights invoked before the German court as part of Community law, but
denied that they had been impermissibly infringed in this case.

4.3.3.2.2 Review of the Member States’ measures for compliance with EC legisla-
tion which reflects fundamental rights

Secondly, the ECJ has considered the compatibility of national laws with the
provisions of EC law which reflected certain legal rights and principles, in parti-
cular fundamental rights protected within the ECHR and recognized in the
Community. Thus, in the Rutili case128 decided by the Court in 1975 it had des-
cribed provisions of Directive 64/221, which set limits on the restrictions which
Member States could apply to the free movement of workers, as specific expres-
sions of the more general principles enshrined in the ECHR. The restrictive meas-
ure adopted by France in that case had to be examined for compliance with the
provisions of the Directive, which, in turn, reflected the provisions of the Euro-
pean Convention. A similar course of action was also followed by the ECJ in the
Johnston case.129 As in Rutili, the Court, when interpreting a particular provision
of Community legislation – in this case Article 6 of the Equal Treatment Direc-
tive 76/207 establishing the requirement of judicial control – treated it as a
specific manifestation of a recognized general principle of law. The Community
provision was therefore to be read in the light of the corresponding principle in
the ECHR dealing with access to the courts and an effective judicial remedy. The
use of the fundamental rights laid down in the European Convention was here
indirect, it being used as an interpretative aid to the written provisions of Com-
munity law against which a Member State’s derogation was to be tested. 

4.3.3.2.3 Fundamental rights review of the Member States’ measures which implement
Community law 

Thirdly, the ECJ has considered the compatibility of Member States’ laws with EU
fundamental rights where the States were implementing a Community law or
scheme, and thus in some sense acting as agents on the Community’s behalf.
Thus, while Rutili and Johnston were cases referred to the ECJ under Article 234
(the former Article 177), so the ultimate question of the compatibility of the State
measure with the particular right concerned was for the referring court to decide,
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in a later case in which the Commission brought enforcement proceedings against
Germany the Court had to rule directly on whether Germany was in breach of
Community law on account of its implementation of Regulation 1612/68 on
migrant workers.130 The issue turned on whether there was an obligation on the
State, in interpreting and implementing a Community provision, to read it in a
way which complied with fundamental rights requirements such as those in the
ECHR. This question was answered by the Court in the affirmative, and the
German legislation implementing the Regulation was found to be incompatible
with Community law because Germany had failed to respect those rights laid
down in the European Convention. This approach was also confirmed by the ECJ
in subsequent cases.131 

4.3.3.2.4 Fundamental rights review of the Member States’ measures which derogate
from Community law

Fourthly, the ECJ has undertaken a fundamental rights review not only in situa-
tions where the Member States were implementing Community law, but also
where they were seeking to derogate from its provisions or to justify a restriction
on Community rules in the interest of some conflicting national policy. The
reasoning behind this extension of the scope of the Court’s review is that by
creating a national exception to the operation of Community rules, the Member
States are still acting within the field of Community law and thus should be
obliged to respect such rights. According to the ECJ in the ERT case: 

‘In particular, where a Member State relies on the combined provisions of Articles 55 and
66 in order to justify rules which are likely to obstruct the exercise of the freedom to
provide services, such justification, provided for by Community law, must be interpreted
in the light of the general principles of law and in particular of fundamental rights. Thus
the national rules in question can fall under exceptions provided by the combined provi-
sions of Article 56 and 66 only if they are compatible with the fundamental rights, the
observance of which is ensured by the Court.’132

This form of review can be considered to be more far-reaching than the previous
two, representing ‘a further extension of the Court’s jurisdiction and a further
encroachment by the general principles of law into legal systems of the Member
States’.133 A judge of the ECJ, commenting extrajudicially on the significance of
the ERT judgment, remarked that ‘anyone who reflects for a moment about how
intimately some of those derogations are bound up with fundamental notions
governing the relationship between States and their citizens cannot fail to appre-
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ciate the potential incidence of that judgment on national sovereignty’. 134 This
approach by the ECJ was confirmed in the Familia Press case.135 It is not entirely
clear whether the expansion of the Court’s review to situations where Member
States are derogating from Community law is compatible with the limitation con-
tained in Article II-51 of the Constitution for Europe under which Member States
are only bound by fundamental rights when they are implementing EU law.136 How
the scope of the Court’s review will develop still remains to be seen. 

4.3.3.2.5 EU fundamental rights as a justification for the Member States’ restrictions
on EC freedoms

Finally, the ECJ has made it clear that EU fundamental rights can be used by the
Member States in order to justify a restriction of EC freedoms. Thus, in the
Schmidberger case137 for the first time the Court was confronted with a situation
where a Member State had invoked the necessity to protect fundamental rights
to justify a restriction on the free movement of goods. The dispute in this case
arose out of the fact that the Austrian authorities did not ban a demonstration
which resulted in the complete closure of a major transit route for almost 30 hours
as a result of which the plaintiff – the international transport undertaking
Schmidberger – suffered losses. The refusal to ban the demonstration in question
was justified by the Austrian authorities on the ground of the need to respect such
fundamental rights as freedom of expression and freedom of assembly. Among the
questions posed for a preliminary reference to the ECJ by the national court was
whether the Member States’ obligation with regard to the principle of the free
movement of goods takes precedence over fundamental rights. In answering this
question, as a starting point the Court held as follows: 

‘[S]ince both the Community and its Member States are required to respect fundamental
rights, the protection of those rights is a legitimate interest which, in principle, justifies a
restriction of the obligations imposed by Community law, even under a fundamental
freedom guaranteed by the Treaty such as the free movement of goods.’138

However, in the view of the Court, it should be taken into account that both the
freedom of goods and the fundamental rights involved in this case – the freedom
of expression and the freedom of assembly guaranteed by Articles 10 and 11 of the
ECHR – were not absolute, being subject to certain limitations justified by
objectives in the public interest. In such circumstances, in order to determine
whether a fair balance was struck by the Austrian authorities between the interest
of the transport undertaking in the exercise of the free movement of goods and the
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interest of the demonstrators in the exercise of their fundamental rights, in the
view of the Court, these interests must be weighed having regard to all the
circumstances of the case. According to the Court, although the national authori-
ties enjoy a wide margin of discretion in this respect, it is necessary to determine
whether the restrictions placed upon intra-Community trade are proportionate in
the light of the legitimate objective pursued, namely, in the present case, the
protection of fundamental rights. As a result of the balancing process between a
fundamental freedom and fundamental rights the Court came to the conclusion
that in this case the fundamental rights were to prevail over the free movement
of goods.

A comparable conflict between EU fundamental rights and EC freedoms also
arose in the Omega case.139 The Bonn police authority issued an order against the
German company Omega forbidding it from operating games with the object of
firing at human targets, such as a so-called ‘laserdrome’ involving simulated
killings. For manufacturing this game Omega had co-operated with the British
Company Pulsar Advanced Games Systems Ltd. The prohibition was issued on
the ground that the 'laserdrome’ constituted a danger to public order, since the
acts of simulated homicide and the resulting trivialization of violence were
contrary to fundamental values prevailing in public opinion. In the German courts
Omega’s objection against that order was rejected. According to the German
Supreme Court in administrative law matters (Bundesverwaltungsgericht), the
commercial exploitation of a ‘killing game’ in Omega’s ‘laserdrome’ constituted
an affront to the basic right to human dignity contained in article 1 of the Ger-
man Constitution and, therefore, could not be allowed under national law.
Because such a prohibition, in its view, constituted an infringement of Commu-
nity law, the Bundesverwaltungsgericht submitted the following question to the ECJ
for a preliminary ruling: 

‘Is it compatible with the provisions on freedom to provide services and the free movement
of goods contained in the Treaty establishing the European Community for a particular
commercial activity – in this case the operation of a so-called ‘laserdrome’ involving
simulated killing action – to be prohibited under national law because it offends against
the values enshrined in the constitution?’140 

The Court of Justice gave an affirmative answer to this question. According to it,
the Community legal order strives to ensure respect for human dignity as a general
principle of law, and therefore the objective of protecting human dignity is
certainly compatible with it. In this respect, in the view of the Court, it is immate-
rial that, in German law, the principle of respect for human dignity has a particu-
lar status as an independent fundamental right. Following its reasoning in Schmid-
berger, the Court confirmed that the protection of fundamental rights was a
legitimate interest which could justify a restriction of EC fundamental freedoms,
in this case the freedom to provide services. Here, the Court brought fundamental
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rights under the notion of pubic policy which, under the EC Treaty, can be
advanced as a ground to justify infringing the freedom to provide services. Conse-
quently, the requirements imposed on the public policy exception were to be
satisfied in order for the justification of the infringement to succeed. This implied
that measures which restrict the freedom to provide services in this case could be
justified on public policy grounds only if they were necessary for the protection of
the interests which they were intended to guarantee and only in so far as those
objectives could not be attained by less restrictive measures. According to the
ECJ, it was not necessary in that respect for the restrictive measure to correspond
to a conception shared by all Member States concerning the precise way in which
the fundamental right or legitimate interest in question was to be protected.
Applying these considerations to the circumstances of the case, the Court ruled
that the German prohibition of the ‘laserdrome’ satisfied both the requirement of
need and proportionality, and therefore could not be regarded as a measure which
unjustifiably undermined the freedom to provide services. 

4.3.3.2.6 The ‘alignment’ between EU fundamental rights and private law:
How far is the ECJ prepared to go?

Although private law has not yet been affected as a result of these developments
in the case law of the ECJ, its approach in the cases mentioned above has opened
up possibilities for the impact of EU fundamental rights on EC legislation in the
field of private law as well as on the national private law, particularly contract
law, of the Member States adopted in the course of the implementation of EC law.
This seems to be probable in the light of the fact that on the EC level, in particu-
lar in the case law of the ECJ, the distinction between public and private law does
not play a major role as the implementation of EC law is very often left to na-
tional laws. The extension of the reach of EU fundamental rights to situations
where the Member States adopt legislation in the field of private law when
implementing EC law or seek to derogate therefrom or restrict its application will
mean that the private law of the Member States will have to be adopted and
interpreted not only in conformity with EC freedoms, but also in conformity with
EU fundamental rights. For private parties this will imply that in litigation with
each other, provisions of the law as between the parties will be influenced by both
EC freedoms and EU fundamental rights. Furthermore, the fundamental rights
review of the EC legislation in the field of private law can have far-reaching
consequences for the content of the private law of the Member States and espe-
cially for private parties acting in reliance on a particular piece of such legislation
when it is still in force. 

At present, however, it is difficult to predict how far the influence of EU
fundamental rights on private law, particularly contract law, will extend. Many
private law scholars today have been pointing to the need for an ‘alignment’ of
private law, in particular, the ‘principles of social justice in European contract
law’, with the ‘constitutional principles already recognized in Europe’ which
‘include not only the individual civil liberties of the European Convention of
Human Rights and Fundamental Freedoms, but also the rich set of social and
economic rights recognized in the Nice Charter of the Fundamental Rights of the
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European Union’.141 Moreover, the duty to observe EU fundamental rights im-
posed by Article II-51 of the Constitution for Europe on the Institutions, bodies
and agencies of the EU clearly implies that all legislation, including private law
legislation, should be in conformity with fundamental rights. This means that
both ‘the Common Frame of Reference’142 and a ‘non-sector-specific optional
instrument’,143 which were indicated in the European Commission’s European
Contract Law Communication of October 2004144 as the forms of the harmonisa-
tion of contract law to be accomplished in the near future, will have to be scruti-
nized for compatibility with EU fundamental rights and thus integrated into the
constitutional framework. 

Whether the ECJ is prepared to play an active role in making an ‘alignment’
between EU fundamental rights and the existing EC legislation in the field of
private law is, nevertheless, not entirely obvious if one looks, for example, at the
judgment of the Court in the Dietzinger case delivered in 1998. The facts of this
case were quite similar to the famous Bürgschaft case145 decided by the German
Constitutional Court in 1993, which has encouraged me to write this book. As
has already been mentioned above, in that case, being faced with the perspective
of the misery of the daughter who had acted as a surety for her father’s debts, the
German Constitutional Court resorted to the constitutional right to private
autonomy in conjunction with the principle of the social state and derived from
it an obligation on the part of the private law courts to intervene by means of the
general clauses of the Civil Code in contracts that are ‘exceptionally onerous’ for
the weaker party.146 In Dietzinger, considerable difficulties awaited Mr Dietzinger
who, being without a regular income, had agreed to act as a surety for his parents’
business debts and within a year had been sued by the bank for the payment of
DM 50, 000 under the original contract. What was different from Bürgschaft, how-
ever, was that in this case at stake was not the interpretation of the general clauses
of private law, but the interpretation of Council Directive 85/577/EEC of 1985
concerning the protection of consumers in respect of contracts negotiated away
from business premises (Doorstep Selling Directive). Because the suretyship
contract had been concluded at the home of Mr Dietzinger’s parents during a visit
by an employee of the Bank to which Mr Dietzinger’s mother had agreed over the
telephone, he tried to rid himself of his liability by arguing that he had not been
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147 For criticism of this judgment of the ECJ, see Gestenberg, ELJ 2004, p. 785. For a more
detailed discussion of this case, see also Gestenberg, in: Joerges/Teubner, Rechts-
verfassungsrecht, p. 61 ff. 

acting rationally, as the contract was signed away from business premises. In
particular, he maintained that he had not been informed of his right to cancella-
tion, in violation of the Law on the Cancellation of ‘Doorstep’ Transactions and
Analogous Transactions which transposed the Directive into German law. The
court of first instance (Landgericht) found in favour of the bank and ordered him
to pay. This decision was however quashed by the Court of Appeal (Oberlandes-
gericht). The bank then appealed on a point of law to the Federal Supreme Court
in private law matters (Bundesgerichtshof), which held that an interpretation of
Directive 85/577 was necessary in order to determine the dispute. It therefore
requested a preliminary ruling from the ECJ on the question of whether a contract
of suretyship concluded by a natural person who is not acting in the course of a
trade or profession is covered by the Doorstep Selling Directive. 

What is striking about the decision of the ECJ in this case is that although
the Court was certainly aware of the fundamental rights issues which under quite
similar circumstances had arisen in the German Bürgschaft case, it did not engage
in any debate on these issues in the context of interpreting the Doorstep Selling
Directive. Instead, it limited itself to the following answer: 

‘[A] contract of guarantee concluded by a natural person who is not acting in the course
of his trade or profession does not come within the scope of the directive where it guaran-
tees repayment of a debt contracted by another person who, for his part, is acting within
the course of his trade or profession.’ 

In this way, the Court demonstrated its judicial self-restraint and its unwillingness
to become involved in politically sensitive matters, leaving these matters for the
Member States themselves to decide.147 Whether the Court will adhere to this
approach in the future or opt for more judicial activism in cases potentially
involving fundamental rights issues remains to be seen. It is most likely that the
Court will not disregard the impact of fundamental rights in those cases where
they come into conflict with EC freedoms. The importance of the fundamental
rights argument was demonstrated by the ECJ in the Schmidberger case where the
Court did not ignore it. Although, to date, such a clash has only arisen in a public
law context, there can be situations in which the same clash would occur in
private law. This issue will be discussed in more detail below where an attempt
will be made to predict possible developments in the approach of the ECJ to the
effect of EC freedoms in private law in the light of the growing importance of EU
fundamental rights (4.3.4). 

4.3.3.3 Potential possibilities for the effect of EU fundamental rights in
private law 

Although many ambiguities exist with regard to the scope of the fundamental
rights enshrined in the Charter of the Fundamental Rights of the EU, their
inclusion in the Constitution for Europe appears to provide evidence that the
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Community and the Member States are attaching more and more importance to
the protection of fundamental rights in the EU and thus not only to the protec-
tion of EC fundamental freedoms. It remains to be seen what is going to occur and
it is not that easy to predict whether the Court of Justice of 25 Member States as
a result of the EU enlargement will be as activist as the Court of 15 Members
States, especially in the first years of its activity. However, it is argued that several
developments can take place which are of particular importance to private law.

4.3.3.3.1 EU fundamental rights as a source of strong persuasive authority in the
Member States 

Firstly, the provisions of the Charter can become a source of strong persuasive
authority in the national legal systems of the Member States. Because of the fact
that the Charter contains not only classical fundamental rights, but also a very
extensive catalogue of social rights – such as the right to strike –, its impact on
labour law, in particular labour contract law, can be considerable. Such a develop-
ment has, in particular, been predicted by the Economist Intelligence Unit, which
has considered it to be a real danger for the business community. According to its
report, although many Charter rights cannot be used in the EU context due to a
lack of competence, the Charter has ‘a sting in the tail’ precisely because it will
be used by lawyers and judges in Member States to reinforce national social
rights.148 In this context, it is not excluded that the national courts of the Member
States, especially constitutional courts, will grant horizontal effect to Charter
rights. Thus, in Germany, for example, the national courts, in particular the
Federal Constitutional Court, may grant to EU fundamental rights an effect which
is comparable to that already exercised in German private law by domestic
constitutional rights. In the same way as the general clauses of private law are used
as points of entry for constitutional rights in private law, they can also be used by
the German courts to give effect to EU fundamental rights in national private
law.149 Comparable developments might also take place in other countries. How
far-reaching they will be will ultimately depend on the approach taken by the
national courts of the Member States. Depending on the extent to which EU
fundamental rights will be used to affect private law in the national legal systems,
in particular on whether national courts will opt for their (truly) indirect or direct
horizontal effect, the relationship between EU fundamental rights and private law
may develop into both the relationship of subordination and that of
complementarity. In this case, therefore, the desirable extent of the effect of EU
fundamental rights will primarily depend on the position of the national courts
themselves and not so much on the position of the ECJ. At the same time, if the
ECJ expresses its position on the issue of the desirable extent of the EU fundamen-
tal rights’ effect in those areas of private law which lie in the EU’s competence,
many Member States are likely to follow it in other areas of private law, too. 
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4.3.3.3.2 The right to ‘civis europeus sum’ in every Member State? 

Secondly, in the Kostandinis case decided by the ECJ in 1991 one can find a really
interesting opinion by Advocate General Jacobs. The essence of his approach is
the following: 

‘(…) [A] Community national who goes to another Member State as a worker or self-
employed person under Articles 48, 52 or 59150 of the Treaty is entitled not just to pursue
his trade or profession and to enjoy the same living and working conditions as a national
of the host State; he is in addition entitled to assume that, wherever he goes to earn his
living in the European Community, he will be treated in accordance with a common code
of fundamental values, in particular those laid done in the European Convention on
Human Rights. In other words, he is entitled to say ‘civis europeus sum’ and to invoke that
status in order to oppose any violation of his fundamental rights.’151

The position argued by the Advocate General suggests that whenever an EC
national goes to another Member State in reliance on one of the EC freedoms,
any failure to respect a fundamental right of that national, whether or not it is
connected with his or her work, should constitute an infringement of EC law. As
Binder explains: 

‘[T]he position adopted by Advocate General Jacobs seems to represent a shift in thinking
about the nature of the Community and the individuals who make it up. This change in
conception can be described as a shift away from viewing the Community’s primary
purpose as lying in the forging of common economic interest among Member States – and
thus viewing individuals as primarily ‘economic beings’ or factors of production (means to
achieving that end) – and toward envisaging the Community’s goal as bringing together
the peoples of Europe and thus viewing individuals first and foremost as human beings
(ends in and of themselves).’152

The adoption of this new view would mean a dramatic expansion of the compe-
tence of the EU in the field of fundamental rights because simply the fact that a
cross-border activity has taken place would be enough for EU fundamental rights
to be applicable in the national legal orders of the Member States.

Although the view of Advocate General Jacobs in Kostandinis was rejected
by the Court thirteen years ago, the possibility of its revival, however unforesee-
able that may be at the moment, cannot be entirely excluded.153 If there is such
a development in EU law, Europe can be confronted with the same issues which
have been preoccupying the minds of national lawyers – how should EU funda-
mental rights affect private law and conduct in the EU. If, for example, the
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German scenario was chosen, EU fundamental rights would be activated every
time a cross-border element is present in a private law dispute. To give an example
of such a situation one could once again use the German Handelsvertreter case
with the only difference being that the agent would have, say, Italian nationality
and the fundamental right to freedom of profession that he would be invoking in
order to challenge the contract and/or the German legislation would be of Euro-
pean and not of German origin.154 The result of such a development may very well
be the establishment of State duties to protect EU fundamental rights in relation-
ships between private parties or even the adoption of the direct horizontal effect
of EU fundamental rights leading to the subordination of private law and conduct
with a cross-border element to EU fundamental rights. In the case of such a
scenario a great deal will depend on the willingness of the ECJ to interfere with
the national laws of the Member States in order to ensure the protection of
fundamental rights. 

4.3.4 EC freedoms versus EU fundamental rights in a private law context:
Implications for private law 

Although in some cases both EU fundamental rights and EC freedoms aim to
protect the same values,155 there are also situations, as we could see in Schmidberger
in a public law context, when they can be in conflict with each other.156 The lat-
ter situation is of particular importance for the problem of the relationship be-
tween private law on the one hand, and EC freedoms and EU fundamental rights,
on the other, due to the fact that, as it was demonstrated in section 4.3.2.4 above,
one of the possible conflicts can arise between EC freedoms and one of the core
principles of private law – the general principle of private autonomy. Because
private autonomy, which finds its expression in the freedom of contract, is not
only a private law principle, but also a fundamental right which is to be protected
in the EU,157 the case where it comes into conflict with one of the EC freedoms
may without exaggeration be called a clash of titans where EU fundamental rights
can play a role in protecting private parties from EC freedoms and other EC rules
by providing a counterbalance to them.
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In the existing case law of the ECJ, in which the Court granted direct hori-
zontal effect to EC freedoms, one can find potential conflicts between fundamen-
tal rights and fundamental freedoms in a private law context, the existence of
which, however, was not acknowledged by the Court. Thus, in the Bosman case,158

while the footballer was protected by the free movement of workers or services,
the football federations were protected by the fundamental right to private
autonomy and to freedom of association.159 In Angonese the serious conflict arose
between the free movement of workers on the part of the applicant and the right
to freedom of contract and/or the right to conduct a business without interference
on the part of the private bank. These conflicts, which arose in a private law
context, were, however, not taken seriously by the ECJ in these cases.160 

As far as the problem of how such collisions between EC freedoms and EU
fundamental rights in private law disputes should be solved is concerned, it is of
primary importance how EC freedoms and EU fundamental rights relate to each
other. From a legal point of view the relationship between them can in principle
be based on one of two models: whether EC freedoms and EU fundamental rights
enjoy an equal status and therefore mutually limit each other which means that
the conflict between the two can only be solved by balancing them against each
other, or EU fundamental rights enjoy primacy over EC freedoms which means
that EC freedoms cannot limit EU fundamental rights and no balancing between
them is possible in a case of conflict.161 The approach of the ECJ in the Schmid-
berger case appears to provide evidence that the Court refused to establish a
hierarchical relationship between EC freedoms and EU fundamental rights by
giving primacy to the latter and, instead, by undertaking a balancing between the
free movement of goods, on the one hand, and the fundamental rights to freedom
of expression and freedom of assembly, on the other, it adopted the first model of
the relationship. This means that in private law cases when an EC freedom comes
into conflict with the fundamental right to private autonomy, the latter is not
likely to enjoy automatic priority over the former, but the balancing of the
competing interests of both private parties will have to take place. 

The question which arises in this connection is how, from a legal-technical
point of view, such weighing of EC freedoms and EU fundamental rights against
each other can be accomplished considering the private law character of the
relationship between the parties. It can be argued that the direct horizontal effect

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



Chapter 4: The impact of European fundamental rights and freedoms 195

162 Compare Remmert, JURA 2003, p. 18.
163 Compare Remmert, JURA 2003, p. 18.

of EC freedoms finds its limitations in the obligation to observe EU fundamental
rights which is incumbent on both the Community institutions, in particular the
ECJ, and the Member States. Therefore, EC freedoms can only be applied in a way
which is consistent with EU fundamental rights. In practical terms this means that
the fundamental right to private autonomy can serve as a justification ground for
the private party concerned in order to avoid the applicability of the free move-
ment provision to its conduct. Under such circumstances the rationale for the
direct horizontal effect seems to disappear as ultimately, even under this approach,
EC freedoms would have to be balanced against the private law values which are
now reinforced by the fundamental right to private autonomy. At the time when
the direct horizontal effect was adopted in the Bosman and Angonese cases the very
possibility of such balancing was not even considered by the ECJ. Moreover, the
fact that as a result of the direct horizontal effect of EC freedoms an often politi-
cally sensitive balancing between EC freedoms and EU fundamental rights would
have to be carried out by the national courts and/or the ECJ while the role of the
national and the EC legislators in this process would be significantly limited, also
does not provide much support for direct horizontal effect in the future. 

It therefore appears much more likely that with the growing importance of
EU fundamental rights, in particular the fundamental right to private autonomy,
the ECJ will for the most part resort to the concept of the State duties of protec-
tion in view of the need to strike a balance between EC freedoms and EU funda-
mental rights within the national private law of the Member States. In contrast
to the concept of direct horizontal effect which is hardly suitable for balancing EC
freedoms and EU fundamental rights because it presupposes that either of the two
serves as a starting point and correspondingly either of the two serves as a limita-
tion ground, the concept of State duties of protection allows one to weigh the
interests protected by EC freedoms and EU fundamental rights in a particular case,
for example, within the general private law clauses. It is not excluded that the
Commission v. France case has introduced such a concept in Community law based
on Article 10 of the EC Treaty not only with regard to EC freedoms but also with
regard to fundamental rights. Moreover, the Schmidberger case seems to provide
evidence that the ECJ accepts the relevance of the State duty to protect EU
fundamental rights as a ground to justify the restriction of EC freedoms. In view
of the growing importance of fundamental rights protection in the EU, the ECJ
may use the concept of the State duties of protection in practice in order to
compel the Member States to protect EU fundamental rights in private law. 

In such a case, the Member States may be considered to be under the duty to
protect EC freedoms and EU fundamental rights by creating private law which
would be compatible with both.162 In practical terms this would imply that the
private law legislator and the private law courts would be faced with the difficult
task of striking an appropriate balance between EU fundamental rights and EC
fundamental freedoms.163 In particular, following the German approach, the task
of striking such a balance may be imposed on the private law courts when the
legislator fails to fulfil this. The weighing of competing interests would then
mostly take place within the general clauses of private law, as in the case of giving
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effect to national constitutional rights. The ECJ can also play a significant role in
this process within the framework of the enforcement proceedings against the
Member States for a failure to fulfil their obligations under EC law as well as the
preliminary ruling procedure. It is most likely that the Court will most often be
confronted with balancing between EC freedoms and EU fundamental rights
within the framework of the preliminary ruling procedure, in particular when the
Court is specifically asked for a ruling on the proper balance between the two in
the circumstances of a concrete case. 

Such a development can entail two different outcomes as far as the position
of private law is concerned. On the one hand, EU fundamental rights, which
protect, among other things, the general principle of private autonomy, may
strengthen the private law tradition of the Member States when confronted with
EC freedoms. In this respect, it is possible to say that EU fundamental rights set
limits on the Member States’ duties to protect EC freedoms by limiting the private
autonomy of individuals.164 With the recognition of the binding character of the
Charter of Fundamental Rights of the EU the ECJ, which has frequently been
criticized for giving priority to EC fundamental freedoms at the expense of EU
fundamental rights, is likely to pay more attention to fundamental rights and to
be more careful in limiting the autonomy of private individuals which is now not
only protected by private law but also by EU fundamental rights. On the other
hand, if the ECJ starts reshaping the private law of the Member States in cases
where the balance between EC freedoms and private law values protected by EU
fundamental rights had already been struck by the national legislator and, under
the cover of the ‘interpretation of EC law’, nevertheless tends to impose its own
view of the appropriate balance by giving preference to EC freedoms to the
detriment of the EU fundamental right to private autonomy, then the private law
of the Member States can gradually become subordinate to EC freedoms. That
such a scenario is not unthinkable is also supported by the fact that the line
between the interpretation and application of the EC Treaty is very thin in
practice, in particular because many of the questions submitted to the ECJ by the
national courts for a preliminary ruling are very detailed and can only be answered
by a very specific response.165 Therefore, as has already been noted above when
discussing the problem of the relationship between EC freedoms and the general
principle of private autonomy (4.3.2.4), just as in case of the use of the ‘State
duties to protect constitutional rights’ in German law, the future of private law
will ultimately depend on the approach taken by the court which has a final say
in these matters, in this case the ECJ.

4.3.5 Synthesis and conclusion 

The analysis of the developments in EU law shows that the ECJ avails itself of
broad possibilities to ensure respect for both EC freedoms and EU fundamental
rights in relations between private parties under the national private law of the
Member States. The developments in the field of the relationship between EU
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166 Oliver/Roth, C.M.L.R. 2004, p. 427. 

fundamental rights, EC fundamental freedoms and the private law of the Member
States on the EU level reveal striking similarities with the relationship between
fundamental rights and private law in the German legal system. The distinguish-
ing features of the latter such as the concept of the ‘direct horizontal effect of
constitutional rights’ and the concept of the ‘State duties to protect constitutional
rights’ as well as the need to strike a balance between – quite often – two compet-
ing constitutionally protected interests, find their counterparts in EU law. 

Although, at present, private law and conduct are only affected by the direct
horizontal effect of EC freedoms and it is not easy to predict the future of private
law once the Charter of Fundamental Rights for the EU becomes binding, it
should be noted that now there are already signs of both a tendency towards the
relationship of subordination and a tendency towards the relationship of
complementarity between the private law of the Member States, on the one hand,
and EC freedoms and EU fundamental rights, on the other. Both courses of action
can be set by the ECJ for the Member States. 

As far as the immediate relationship between EC freedoms and private law
is concerned, the subordination of private law to EC freedoms can primarily result
from granting direct horizontal effect to EC freedoms in relationships between
private parties under private law. This course of action has already been taken by
the ECJ in several instances where fundamental freedoms were applied to the
relationship between two private parties in the same way as they are applicable to
the relationship between private parties and the Member States, and thus were
elevated to the status of general subjective rights which apply to all kinds of
relationships, whether they are public or private. A further expansion of the direct
horizontal effect may lead to significant limitations to private autonomy and result
in a rigid subordination of private law conduct to the free movement provisions
of the Treaty and thus to the general interests of the Community. Apart from the
direct horizontal effect, private law may also become subordinate to EC freedoms
as a consequence of the imposition on the Member States of the State duties to
protect EC freedoms between private parties under their jurisdiction. This may be
the case if, in order to fulfil their obligations, the Member States will be obliged
to create such private law that would under no circumstances allow private parties
to discriminate and/or restrict free trade through their private contractual agree-
ments and thus make the exercise of private autonomy protected by private law
almost impossible. At the same time, the Member States’ duties to protect EC
freedoms may also lead to the relationship of complementarity between EC
freedoms and private law if the Member States were considered to be under the
duty to protect EC freedoms against private parties by national law, on the one
hand, and to ensure respect for the private autonomy of its citizens, on the
other.166 The relationship of complementarity can however only be attained
provided that the Member States are given the opportunity of striking a fair
balance between these mutually restrictive obligations. 

That such an opportunity must be given to the Member States is supported
by the fact that private autonomy is not only a private law principle, but also a
fundamental right which is to be protected in the EU. Being binding upon the
Community institutions and the Member States, EU fundamental rights entail the

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



198 Fundamental Rights, Contract Law and the Protection of the Weaker Party

need to strike a balance between EC freedoms and the countervailing EU funda-
mental rights such as the right to private autonomy and in this way to set limits
on the direct horizontal effect of EC freedoms between private parties. As a result,
EU fundamental rights may reinforce the private law tradition and contribute to
the establishment of the relationship of complementarity between EC freedoms
and private law. At the same time, it should be borne in mind that under certain
circumstances the need to strike a balance between EU fundamental rights and
EC freedoms may nevertheless still lead to the subordination of private law to EC
freedoms. This may very well be the case if the ECJ exercises judicial activism and
advances its own view as to the outcome of such balancing in the course of the
interpretation of EC law promoting EC freedoms to the detriment of the funda-
mental right to private autonomy.

As far as the immediate relationship between EU fundamental rights and
private law is concerned, it should be noted that there is a growing acceptance
that EU fundamental rights contain common European values which should be
respected both in the public and private law of the Member States and, of course,
on the EU level. However, at present, it is hardly possible to predict whether EU
fundamental rights will be considered to contain an overarching system of objec-
tive values for the whole legal orders of the Member States and how they will
affect the private law of the Member States in practice. Thus, for example, it
cannot be excluded that the possibility of EU fundamental rights becoming a
source of strong persuasive authority in the national legal systems of the Member
States may lead to the development of the complementary relationship between
EU fundamental rights and private law or even the subordination of private law
to EU fundamental rights. The same is also true concerning the imposition of the
duty on the Member States to respect EU fundamental rights every time persons
from other Member States are exercising their EC freedoms, however unforesee-
able such a possibility may be at this moment in time. It appears, however, that
particularly in these cases, the principle of subsidiarity serves as a major obstacle
for the ECJ to become involved in promoting the effect of EU fundamental rights,
and especially the subordination of the national private law of the Member States
to EU fundamental rights. Therefore, whether EU fundamental rights will have
an impact on private law relationships in the Member States and, if so, to which
extent appears to depend primarily on the national ordinary and/or constitutional
courts. 

Although, at present, many questions are still open as to the position of EC
freedoms and EU fundamental rights with regard to private law, it is clear that,
ultimately, the pace as to the extent of the effect of EU fundamental rights and
EC freedoms in private law and thus the nature of the relationship between them
will be set by the ECJ. Time can only tell which idea of the relationship between
EU fundamental rights, EC freedoms and the private law of the Member States
the Court has in mind and, in particular, how far it is prepared to go in promoting
this idea in view of the subsidiarity principle. It is notable, however, that at
present the judicial activism of the ECJ in cases involving private law goes hand-
in-hand with the Court’s willingness to grant direct horizontal effect to EC
freedoms in private law relationships whereas the self-restraint of the Court comes
into play when the latter is unwilling to extend the impact of fundamental rights
in the field of (European) contract law by protecting family sureties against
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burdensome obligations under the suretyship contract on the basis of EU funda-
mental rights.

4.4 Synthesis and final conclusion 

In this Chapter it has been discussed what position has been taken by the ECtHR
and the ECJ concerning the issue of the relationship between fundamental rights
and private law. It has become clear that in the same way as the national courts
tend to recognize that fundamental rights embodied in national constitutions and
international human rights instruments constitute something more than simply
individual defences against the State, the European Courts, too, tend to overcome
the stereotype that fundamental rights and freedoms embodied in the ECHR and
recognized in EU law are important only in the vertical dimension. Whereas in
the case law of the Strasbourg Court this tendency has manifested itself with
regard to the classical fundamental rights embodied in the European Convention,
in the case law of the Luxembourg Court this tendency can at present be primarily
traced with regard to EC freedoms of an economic character, although it is
certainly not excluded that the same attitude will also be extended to EU fun-
damental rights. Both the ECtHR and ECJ avail themselves of broad possibilities
to grant effect to European fundamental rights and freedoms in relationships
between private parties and in this way promote the constitutionalisation of
national private law. This is not surprising considering the fact that the European
Courts deal with the same concepts, such as ‘direct horizontal effect’ or ‘positive
obligations of the State’, which had been developed in national law, in particular
in German law, with a view to giving effect to fundamental rights in private law.
Thus, in the same way as the change in the national courts’ perception of funda-
mental rights has led to the domestic constitutionalisation of private law, such a
change in the European Courts’ perception of European fundamental rights and
freedoms has added a supranational dimension to the constitutionalisation of
national private law. 

What is currently a matter of controversy, however, is the degree of the
constitutionalisation of private law which should emanate from the supranational
level. The importance of the outcome of this controversy cannot be underesti-
mated, since it is the supranational dimension which will largely determine the
direction in which the relationship between fundamental rights and private law
will develop in the national legal systems. In this respect, the ECtHR and the ECJ
are faced with the same choice as to the extent of the constitutionalisation of
private law as the choice faced by the national courts: should they aim at the
relationship of complementarity between national private law and European
fundamental rights and freedoms or the relationship of subordination between the
two? Moreover, in view of their supranational nature, in addition to this, the
European Courts also have to provide an answer to the question of to what extent
they are going to deal with this sensitive issue at all or, in other words, to what
extent will the Contracting States be able to pursue their own views on this issue.
Accordingly, in principle, the extent to which the relationships between private
parties under national private law will be affected by European fundamental rights
and freedoms depends not only on the position of the European Courts with
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regard to this issue, but first and foremost on their willingness to impose this
position on the Contracting States. 

At present, the case law of both European Courts contains signs of the
struggle between the tendency towards the subordination of national private law
to European fundamental rights and freedoms and that towards complementarity
between the two. A characteristic feature of this struggle is that the more the
Courts are willing to deal with a certain private law issue and, for this purpose, are
prepared to limit the margin of appreciation of the national legislators and courts,
the more likely they are to subordinate private law and conduct to European
fundamental rights or freedoms in a particular case. By contrast, the more unwill-
ing the Courts are to resolve a certain sensitive issue, dealing with which, in their
view, may undermine their legitimacy in the eyes of, first and foremost, national
courts, the more likely they are to leave the matter to the national authorities to
decide and to ensure only complementarity between European fundamental rights
and freedoms and private law. In the case law of the ECtHR this pattern is
perfectly illustrated by an unwillingness to interfere with the English law of
property in the Appleby case, on the one hand, and the Court’s willingness to
invalidate a discriminatory will in the Pla case, on the other hand. The same
pattern is also present in the case law of the ECJ, which is willing to grant direct
horizontal effect to EC freedoms, but at the same time is unwilling to deal with
controversial issues surrounding suretyship contracts on the basis of EU fundamen-
tal rights. 

Thus, at present, the judicial activism of the European courts in cases involv-
ing private parties goes hand-in-hand with the tendency towards the subordina-
tion of private law to European fundamental rights and freedoms. The pursuance
of the relationship of subordination on the supranational level implies less free-
dom for the Member States to advance their own views concerning a proper
relationship between fundamental rights and private law in their national legal
systems and thus excludes the possibility of the development of a complementary
relationship between them. By contrast, judicial self-restraint on the part of the
Courts is connected with the development of a complementary relationship
between fundamental rights and private law. The pursuance of this relationship
by the European Courts entails a greater freedom for the Contracting States to
promote their own vision of the relationship between fundamental rights and
private law in their national legal system, since the imposition of a lower standard
with regard to the extent of the constitutionalisation of private law on the supra-
national level allows the States to opt for a higher degree of the constitutionali-
sation of private law in their own legal systems if they wish to do so. Therefore,
if the European Courts proceed from the need to develop only a complementary
relationship between European fundamental rights and freedoms and national
private law, those States which are willing to grant greater effect to fundamental
rights in private law relations between private parties, which may even entail the
subordination of private law to fundamental rights law, would be able to do so. In
such a case, the European Courts would only interfere with the decisions of the
national courts if the latter had completely ignored a fundamental right or free-
dom when balancing the competing interests of private parties, and not simply if
the view of those courts on the outcome of the balancing simply differs from the
view of the European Courts themselves. 
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These conclusions are not only true for the relationship between fundamental
rights and freedoms embodied in the ECHR and recognized in EU law, but also
for fundamental rights enshrined in the national constitutions. Although the
European Courts are not in charge of the interpretation and application of these
rights, their position with regard to the horizontal effect of European fundamental
rights and freedoms in private law may certainly influence the attitude of the
national courts to the horizontal effect of domestic constitutional rights. The
reason for this is that in order to comply with their international obligations under
the ECHR and EU law the national courts will have to ensure a minimum level
of protection required under those instruments, whether by means of fundamental
rights of European origin or national constitutional rights. Therefore, if the States
prefer to ensure such protection through the interpretation and application of
their national constitutional rights, they will inevitably have to comply with the
minimum requirements set by the European Courts, even if this ‘minimum’
requirement implies the need to subordinate private conduct under their national
law to constitutional rights by granting direct horizontal effect to those rights.
Hence, the relationship between constitutional rights and private law in national
legal systems in many respects depends upon the position of the European Courts
with regard to European fundamental rights and freedoms.

Although, at the moment, it is difficult to predict which of the competing
approaches – the one which is aimed at subordinating private law to fundamental
rights or the one which is aimed at developing a complementary relationship
between the two – will ultimately prevail in the long run in the case law of the
ECtHR and the ECJ, the presence of both of them provides evidence that the
constitutionalisation of national private law as a result of the European Courts’
attempts to ensure its coherence with European fundamental rights and freedoms
does not presuppose one and the only possible approach. Both approaches may
equally be followed, depending primarily on the subjective views of the judges on
particular issues in a particular case. The coherence between national private law
and European fundamental rights and freedoms can therefore be achieved by
establishing both the relationship of subordination between them, which under-
mines the distinction between public and private law, and the relationship of
complementarity, which presupposes and pays due regard to this distinction. What
are the practical implications of each of these approaches for the resolution of
contract law disputes between private parties in contract law, and which of the
two approaches should ultimately be preferred in relation to the effect of funda-
mental rights in contract law will be discussed in Part III of the present study.
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Part III
The issue of the protection of the weaker party

against risky financial transactions in
fundamental rights law and contract law
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Chapter 5
The protection of the weaker party against risky

financial transactions by means of fundamental rights

5.1 Introduction

5.1.1 General

In Part II, the focus was on the phenomenon of the constitutionalisation of
private law as such and its consequences for the distinction between public and
private law which, today, has not lost it significance. It became clear that, at
present, the tendency towards the constitutionalisation of private law can be
considered to be an accomplished fact: fundamental rights enshrined in national
constitutions and international human rights instruments tend to be regarded as
creating strong magnetic fields across the entire body of the law, including private
law. What is less clear, however, is the desired degree of the constitutionalisation
of private law. Based on an analysis of the extent to which the relationships
between private parties are at present affected by fundamental rights in different
legal systems, two types of the relationship between fundamental rights and
private law, which can develop as a result of the constitutionalisation of private
law, were established – the relationship of the subordination of private law to
fundamental rights and that of complementarity between the two. Although, in
the same way as the distinction between public and private law, this distinction
is also more a question of emphasis than of a sharp divide, it is nevertheless helpful
for measuring the degree of the constitutionalisation of private law in different
legal systems and the implications of this phenomenon for the distinction between
public and private law. While, in the long run, the subordination of private law
to fundamental rights leads to the rewriting of private law on the basis of funda-
mental rights law considerations and, thus, to the disappearance of the distinction
between public and private law, the relationship of complementarity between
fundamental rights and private law entails a dialogue between public and private
law. The very notion of a dialogue presupposes equality between public and
private law which, in its turn, implies the recognition of the fact that although in
many respects these two fields are undoubtedly based on common values, they
nevertheless remain distinct domains of the law. In view of the fact that, as has
been argued in Part II, it is necessary to ensure the separation of private law from
public law, from a dogmatic point of view only the complementary relationship
between fundamental rights and private law, in particular contract law, can be
justified. By contrast, the subordination of private law to fundamental rights leads
to the disappearance of the distinction between public and private law and the
loss of the independent value of private law. Such a consequence is however
highly undesirable considering, in particular, the expediency of making a distinc-
tion between fundamental rights law and contract law for the purpose of main-
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1 BVerfG 19 October 1993, BVerfGE 89, 214 (Bürgschaft).

taining a special legal framework within which private parties would themselves
be able to order their relationships between each other.

While Part II approached the issue of the desirable extent of the con-
stitutionalisation of contract law from a theoretical point of view, in Part III,
which constitutes the core of the present book, the focus shifts to a more practical
approach to this issue. The primary aim of Part III is to discuss whether and, if so,
how the interests of the weaker party can be protected on the level of fundamental
rights, on the one hand, and contract law, on the other. Because the subordina-
tion of contract law to fundamental rights entails the rejection of the distinction
between public law and private law which, however, needs to be preserved, it
requires a particularly strong justification. It is submitted that for answering the
question of whether or not such a justification exists, it is essential to look at the
peculiarities of the protection of the weaker party through fundamental rights, on
the one hand, and at the current state of contract law, on the other, in order to
assess whether there is a incoherence between the values protected by contract
law and those protected by fundamental rights and whether there is a need to
resort to fundamental rights in order to protect the weaker party. For this purpose,
in Part III it will be considered what possibilities for the protection of the weaker
party against risky financial transactions are contained in the existing contract law
and to which extent the modern contract law in the legal systems in question tends
to protect the weaker party against such transactions. However, before turning to
the discussion of the issue of the protection of the weaker party against risky
financial transactions in contract law, it is first of all necessary to take a closer
look at the possibilities for the protection of the weaker party through recourse to
fundamental rights and the peculiarities of such protection.

5.1.2 The importance of the decision of the German Constitutional Court
in the Bürgschaft case

The occasion and the basis for this discussion is provided by the judgment of the
German Federal Constitutional Court of 19 October 1993 in the Bürgschaft case1

which raises many interesting issues concerning the effect of fundamental rights
in contract law and especially the extent of this effect in cases in which the
problem of contractual justice is at stake. This judgment provides an illustration
of not only how fundamental rights can affect a suretyship contract, which was
involved in this case, but also of the effect that fundamental rights may potentially
have on other risky contracts in the financial sector, the consequences of which
can turn out to be extremely burdensome for the weaker party. The fact that this
decision was delivered by the constitutional court makes it especially interesting
from the point of view of understanding the essence of resolving the conflicts
between private parties on the basis of fundamental rights. The reason for that is
that the constitutional courts in general are in theory empowered to look only
into the constitutional law aspects of a certain problem and, therefore, in disputes
between two private parties whose interests are protected by fundamental rights,
they balance those interests on the basis of purely constitutional law consider-
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ations. Although the ordinary courts may in principle also resolve the disputes
between private parties purely on the basis of fundamental rights (and thus
without recourse to the rules of contract law), this has not yet been the case in the
legal systems in question, including the German legal system. There, too, at least
in theory, the ordinary courts apply private law taking constitutional rights into
account, but not constitutional rights as such. Accordingly, the pronouncement
of the German Constitutional Court in Bürgschaft illustrates the substance of the
fundamental rights adjudication pertaining to the resolution of disputes through
recourse to fundamental rights and is thus not restricted to the resolution of
disputes by constitutional courts.

5.1.3 The aim, methodology and plan of the Chapter

In the light of this, the primary aim of this Chapter is to consider the role which
can be played by fundamental rights in protecting the weaker party against risky
financial transactions. Because the decision of the German Constitutional Court
in the Bürgschaft case has no counterpart as yet in other legal systems, it is this
German case and the relevant provisions of German constitution law which will
be the focus of the present Chapter. In the first place, and against the background
of Bürgschaft, the main idea behind resorting to fundamental rights in contract law
will be discussed in more detail (5.2). Subsequently, it will be considered whose
interests can be protected by fundamental rights (5.3). In particular, it will be
discussed whether fundamental rights only protect the interests of the weaker
party or whether those of the stronger party are also protected. This issue will be
discussed not only in view of those fundamental rights which were considered by
the German Constitutional Court to apply in the Bürgschaft case. Other funda-
mental rights enshrined in national constitutions and international human rights
instruments, which can potentially be relevant in cases involving highly risky
financial transactions, will also be considered. Since, as will be demonstrated in
this section, several fundamental rights can be relevant in such a case, attention
will next be given to the problem of choosing out of several competing rights one
right which is most relevant to the facts of the case (5.4). Once the applicable
fundamental rights are chosen, however, the next problem which arises and needs
to be discussed is how to strike a balance between two competing fundamental
rights (5.5). Finally, the issue concerning the extent to which fundamental rights
can be relevant in private law relations between private parties, which was
discussed in detail in Chapters 3 and 4, will be revisited and discussed with
emphasis being placed on the practical implications of the subordination of
contract law to fundamental rights on the one hand, and that of complementarity
between the two, on the other (5.6).

5.2 The idea behind resorting to fundamental rights in contract law:
the Bürgschaft case

If one wishes to understand the reasons behind the constitutionalisation of
contract law, the best way to do this is to take a closer look at the chain of events
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2 In the German literature, see, for example, Eschenbach/Niebaum, NVWZ 1994, p.
1079; Zöllner, AcP 1996, p. 1; Singer, JZ 1995, p. 1133; Canaris, Grundrechte und Pri-
vatrecht; Diederichsen, AcP 1998, p. 171. In the Dutch literature, see Hondius, WNPR
1994, p. 535; Hesselink, in: Hesselink et al., Privaatrecht tussen autonomie en solida-
riteit, p. 119; Mak, in: Hesselink et al., Privaatrecht tussen autonomie en solidariteit,
p. 169; Cherednychenko, 8.1 EJCL 2004; Cherednychenko, in: Smits/Stijns, Inhoud en
werking van de overeenkomst, p. 231; Smits, Constitutionalisering van het vermo-
gensrecht. In the English and Scottish literature, see, for example, Youngs, A.A.L.R.
2000, p. 498; MacQueen, S.A.L.J. 2004, p. 359, in particular 375 ff. 

3 My translation.

which preceded filing the constitutional complaint to the German Federal
Constitutional Court and its far-reaching decision in the Bürgschaft case. This was
the second sensational decision by the Constitutional Court after the Handels-
vertreter case (see section 3.2.3) as far as the effect of constitutional rights in
contract law is concerned, and it is not surprising that it has provoked a wide
debate in the academic literature both in Germany and in other countries.2

5.2.1 The facts of the case

The facts of this case were quite simple. In 1982 a real estate agent tried to obtain
extra credit for his business from the local state bank (Stadtparkasse). The bank
agreed to increase his credit limit from DM 50,000 (approximately 25,000 Euros)
to DM 100,000 (50,000 Euros), but only subject to the condition that the agent’s
daughter would sign the contract as a surety for the whole amount of her father’s
debt. Prior to the signing, the bank employee told the daughter: ‘Would you just
sign this here, please? This won’t make you enter into any important obligation;
I need this for my files.’ (‘Hier bitte, unterschreiben Sie mal, Sie gehen dabei keine
große Verpflichtung ein. Ich brauche das für meine Akten’).3 The daughter agreed. At
that time she was 21 years of age. She did not have any high level of education or
any property of her own, and worked as an unskilled employee at a fish factory for
a salary of DM 1150 DM (575 Euros) per month. That income was not even
sufficient to be able to pay the interest rate on the amount of her eventual liability
under the contract. In 1984 her father stopped working as a real estate agent to
become a shipowner. He obtained a loan of DM 1.3 million (650,000 Euros) from
the bank to finance the purchase of a ship. Shortly afterwards, however, the
father’s business experienced financial difficulties. For this reason, the bank
terminated the credit agreements with him in 1986. At that time the father’s debt
to the bank amounted to DM 2.5 million. The bank claimed DM 100,000 (50,000
Euros) with interest, amounting to a total of DM 160,000 (80,000 Euros), from
the daughter under the suretyship contract. Since 1991 the daughter had been a
single mother dependent on social security. She defended herself by claiming that
the contract was void.
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4 The Federal Supreme Court in Karlsruhe is constituted by a number of Senates which
deal with private law and criminal law matters brought before it. At the moment,
there are 12 Senates which deal with private law. Every Senate is responsible for a
specific area of the law. Thus, the 9th Senate deals with disputes concerning surety-
ship, and the 11th Senate with banking law. The 3rd Senate is mainly responsible for
claims involving State liability, but at the same time may also hear certain general
private law disputes. 

5 See, for example, BGH 19 January 1989, BGHZ 106, 269 = NJW 1989, 830; BGH
28 February 1989, BGHZ 107, 92 = NJW 1989, 1276; BGH 16 March 1989, NJW
1989, 1605; BGH 16 May 1991, NJW 1991, 2015; BGH 16 January 1992, NJW 1992,
896. 

6 See, for example, BGH 16 March 1989, NJW 1989, 1665.
7 BGH 22 January 1991, NJW 1991, 923; BGH 24 November 1993, BGHZ 120, 272

= NJW 1993, 322; OLG Düsseldorf 3 November 1983, ZIP 1984, 166; OLG Frankfurt

5.2.2 The decisions of the private law courts

In the private law courts the daughter’s defence met with alternating success.
While the court of first instance (Landgericht), held that the contract was valid
and ordered her to pay, the higher court, the Court of Appeal (Oberlandesgericht),
maintained that the bank had violated its duty to inform the daughter (a case of
culpa in contrahendo) and therefore the daughter was not bound by the suretyship
contract signed by her. This decision was however overturned by the 9th Senate
(Senat) of the Federal Supreme Court in private law maters (Bundesgerichtshof).4

The latter examined whether the issue at stake was the collapse of the underlying
basis for the suretyship contract (the doctrine of ‘Wegfall der Geschäftsgrundlage’)
or a case of culpa in contrahendo as a consequence of the bank’s breach of duty to
inform. Neither of these grounds for releasing the daughter from her obligations
under the contract was found to exist by the Supreme Court in the case at hand.
The main argument of the Supreme Court was that any person of full age, even
without business experience, knows that signing a suretyship contract entails a
risk, and hence, as the daughter was over 18, the bank did not owe her a duty to
inform. This decision of the Supreme Court meant that the daughter had to pay
DM 160,000 (80,000 Euros) under the original contract. The debt of DM 100,000
(50,000 Euros) alone entailed monthly interest payments of DM 708 (350 Euros);
in order to be able to live at a subsistence level, the daughter had to earn at least
DM 1800 (900 Euros) – an income which she had never earned.

This decision by the Supreme Court did not come as a flash of lightning in
the cloudless sky. For many years the 9 th Senate of the Court, which delivered
most of the relevant last instance decisions in these kinds of cases, emphasized the
importance of self-determination and self-responsibility and followed a formal ap-
proach to private autonomy pertaining to classical contract law.5 The same po-
sition in this kind of case was also taken by the 3rd Senate of the Supreme Court.6

By contrast, however, the 11th Senate of the Supreme Court (which at that time
had jurisdiction over disputes concerning banking law) and a number of the lower
private law courts guardedly moved towards an open control of these types of
suretyship contracts in order to help poor family members of the principal debtor.7
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10 October 1984, ZIP 1984, 1456; OLG Köln 4 December 1986, ZIP 1987, 363; OLG
Stuttgart 12 January 1988, NJW 1988, 833. 

8 Compare BVerfG 5 August 1994, NJW 1994, 2749; BVerfG 2 May 1996, NJW 1996,
2021. 

9 Honsell, JZ 1989, p. 495 (my translation). 

5.2.3 The decision of the Federal Constitutional Court

The struggle between the two opposite views on the way in which suretyship
contracts concluded by family members were to be dealt with, or, in more general
terms, between the two different visions of the principles of private autonomy and
the freedom of contract, which is discussed in more detail in Chapter 6 (section
6.1.2 below) continued until 19th October 1993 when the Federal Constitutional
Court had the opportunity to express its own view on the issue. The daughter held
liable by the Federal Supreme Court to pay the entire sum promised had lodged
a constitutional complaint against this decision of the Supreme Court. She
claimed that the Supreme Court, through its decision, had violated her constitu-
tional rights as guaranteed by Article 1 (1) of the Basic Law (the principle of
human dignity) and Article 2 (1) of the Basic Law (the right to the free develop-
ment of one’s personality) in conjunction with Articles 20 (1) and Article 28 (1)
(the principle of the social state).

Her constitutional claim was successful. According to the Constitutional
Court, in cases where a ‘structural inequality in bargaining power’ has led to a
contract which is exceptionally onerous for the weaker party, the private law
courts are obliged to intervene on the basis of the general clauses (§ 138 (1) and
242 of the Civil Code concerning, respectively, good morals and good faith). This
obligation is based on their duty to protect the constitutional right to private
autonomy (Article 2 (1) of the Basic Law) in conjunction with the principle of
the social state (Articles 20 (1) and 28 (1) of the Basic Law). In subsequent surety
cases the Constitutional Court followed the same line of reasoning, and, in this
way, reinforced its decision in the case at hand.8

Thus, through the interpretation of constitutional rights, the German Con-
stitutional Court, which is formally not the highest court in private law matters
in Germany, was able to enter into the discussion on the issue of contractual
justice in modern contract law and to take the view of the 11th Senate of the Su-
preme Court which was also shared by a number of lower private law courts.
Constitutional rights were used by the Constitutional Court in order to resist the
‘ice-cold wind of the late 19th century private autonomy’9 and to protect the
weaker party. The significance of such a dictum by the Constitutional Court for
German surety law cannot be underestimated, since it constituted the final say in
the whole debate on the problem of contractual justice in the context of surety-
ship contracts, which had to be followed by the ordinary courts of all instances,
including the Federal Supreme Court in private law matters. Accordingly, as a
result of the decision of the Constitutional Court in the case at hand, the 9th Se-
nate of the Supreme Court had to change its approach to contractual justice in
cases involving suretyship contracts and to start intervening in such contracts
when they were concluded by family members of the main debtor. This was the
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10 Wiedemann, JZ 1994, p. 411. See also Zöllner, AcP 1996, p. 5.
11 See, in particular Singer, JZ 1995, p. 1133. 
12 Compare Hillgruber, ZRP 1995, p. 6.
13 See also Eschenbach/Niebaum, NVWZ 1994, p. 1079; Singer, JZ 1995, p. 1136 ff.;

Adomeit, NJW 1994, p. 2467; Spieß, DVBL 1994, p. 1222. 
14 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter).
15 BVerfG 9 February 1994, BVerfGE 90, 27 = NJW 1994, 1147, 1148 (Parabolantenne).

For a comment on this and other cases in the field of German lease law, see, for
example, Diederichsen, AcP 1998, p. 178 ff., 219 ff. 

only way to comply with the directive issued by the Constitutional Court, and
thus to act in conformity with the German Constitution.

There appears to be an agreement in the German literature about the three
most important consequences of the Bürgschaft case for the whole of contract law,
which were, in particular, formulated by Wiedemann.10 Firstly, according to the
Constitutional Court, the Basic Law requires private parties to be protected
against themselves. This protection should take place through legislation and
court decisions.11 Secondly, it is in accordance with the value system embodied
in constitutional rights and the principle of the social state that private law in
general, and contract law, in particular, should fulfil not only the task of ordering
the relationships between private parties but also the task of protection.12 Third,
in typical cases of structural inequality between parties, the content of every legal
transaction is to be scrutinized by a respective court as to its onerousness for the
weaker party.13 All kinds of contracts and corporate decisions are open to inter-
vention by the courts. In the same way as the phrase ‘a contract is a contract’
cannot in isolation provide a sufficient legal basis for the binding force of a
contract, the phrase ‘a majority is a majority’ can provide a sufficient legal basis
for the binding force of corporate decisions.

Thus, the decision of the Constitutional Court in Bürgschaft clearly shows that the
main idea behind resorting to fundamental rights in contract law is the protection
of the weaker party, or in the German context, more exactly, a party which the
Federal Constitutional Court considers to be weak. This conclusion is also sup-
ported by most other decisions of the Constitutional Court, some of which were
discussed in more detail in Chapter 3, as well as the decisions of the ordinary
German courts. In its decision in the Handelsvertreter case,14 for example, the
Constitutional Court upheld a complaint by a commercial agent who argued that
his constitutional right to freedom to exercise a profession had been violated by
a non-competition clause included in a contract concluded by him. The contract
between the principal and the agent was considered to be a typical case of the
inequality in bargaining power, and the agent as the weaker party was entitled to
special protection by the legislator and the courts. Extensive protection was also
given to tenants’ constitutional right to freedom of expression as a result of the
decision of the Constitutional Court in the Parabolantenne case.15 In that case, the
Constitutional Court obliged a landlord to allow a tenant to install an additional
satellite dish in order to be able to receive television programs from his country
of origin. The decision of the private law courts which upheld the refusal of the
landlord to permit such an installation on the basis of the contract concluded
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16 See, for example, BAG 18 January 1955, BAGE 1, 258; BAG 10 May 1957, BAGE
4, 274; BAG 20 December 1984, BAGE 47, 363; BVerfG 19 May 1992, BVerfGE 86,
122 = NJW 1992, 2409. For a survey of the case law, see also Gamillscheg, in: Heyde/
Starck, Vierzig Jahre Grundrechte, p. 104 ff. 

17 BAG 20 December 1984, BAGE 47, 363. On the specific issue of conflicts of con-
science in labour law, see, for instance, Konzen/Rupp, Gewissenskonflikte im Arbeits-
verhältnis, p. 3 ff. Compare examples given by Kempff, Grundrechte im Arbeitsver-
hältnis, p. 24 ff.

18 BVerfG 14 May 1989, NJW 1989, 203.

between the parties was considered by the Constitutional Court to be a violation
of the tenant’s constitutional right to freedom of information.

Moreover, by means of constitutional rights the Federal Labour Court, which
was in fact the first to promote the constitutionalisation of private law in Ger-
many, as well as the Federal Constitutional Court, in a literal sense, reshaped
German labour contract law in order to protect employees against the misuse of
their power by employers. 16 Thus, in one of the cases decided by the Federal
Labour Court in 1984,17 a press operator in a private printing company refused to
print an advertisement for books that he believed glorified war on the ground that
doing so would be against his conscience. The employer reacted in the way in
which employers usually tend to react in such cases – he fired the press operator.
Subsequently, the operator sued in one of the labour courts to have the dismissal
set aside. After his petition was denied by the labour courts of first and second
instance, the operator appealed to the Federal Labour Court. The latter granted
his complaint, arguing that the employer was under a duty to give him alternative
work in order to avoid the employee having a conflict with his conscience. In
another case decided by the Federal Labour Court and the Federal Constitutional
Court in 1989,18 a pharmacist who was employed as a supervisor of a research
group in a chemical firm refused to continue working on a project undertaken by
his group. The pharmacist was supposed to direct the experimental testing phase
of a new drug designed to suppress nausea. However, he refused to conduct the
experiments upon learning from internal company information that a possible
military use of the new drug represented a significant market potential because of
its apparent ability to suppress symptoms of radioactive contamination. The
suppression of such symptoms would enable military personnel to continue
operating for quite some time in the event of nuclear warfare. The firm claimed
that when the pharmacist refused to continue working on the experimental
testing of the drug, it could not provide him with alternative work, and therefore
the only option was to dismiss him. The lower labour courts denied the pharma-
cist’s petition. The Federal Labour Court, however, overturned these decisions on
the ground that they had violated the pharmacist’s constitutional right to freedom
of conscience. The pharmacist’s refusal to continue working on the project was
therefore justified. The same conclusion was also reached by the Federal Constitu-
tional Court when the case was submitted for its consideration. In fact, the
approach of the Federal Labour Court in these and many other cases was en-
hanced by the fact that there was a significant absence of comprehensive specific
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19 Compare Löwisch, Arbeitsrecht, p. 31. For criticism of the approach of the labour
courts, see Zöllner, NJW 1990, p. 1; Hillgruber, ZRP 1995, p. 6. 

20 Compare von Hoyningen-Huene, in: Reinhart, Richterliche Rechtsfortbildung, p. 253
ff. For serious criticism of the role of the judiciary, see Picker, JZ 1988, p. 62 ff. 

21 Compare, for example, Canaris, JZ 1987, p. 993 (on the need for change in the
private law courts approach towards the liability of minors); Goecke, NJW 1999
p. 2305 (on the decision of the Constitutional Court with regard to the unlimited
liability of minors); Habersack/Zimmermann, EdinLR 1999, p. 272, in particular 202
(on the need for change in surety law and the decision by the German Federal
Constitutional Court in Bürgschaft); Weick, in: Wilson/Rogowski, Challenges to
European Legal Scholarship, p. 19 (approval of the Constitutional Court’s decision
in Bürgschaft as it is a decision in an area of law where attention to fundamental rights
is very important).

22 Compare Hondius, WPNR 1994, p. 535; Hondius, in: Hartlief/Stolker, Contractvrij-
heid, p. 393; Hesselink, in: Hesselink et al., Privaatrecht tussen autonomie en solidari-
teit, p. 119, in particular 127, fn. 37. 

23 Study Group on Social Justice in European Private Law , ELJ 2004, p. 667 f.; Lurger,
Grundfragen des Vertragsrecht in der Europäischen Union, p. 242, who advocates a
‘Grundrecht auf einigermaßen faire Vertragsbeziehungen’.

legislation on labour law which would protect employees.19 In these circumstan-
ces, the Court felt obliged to fulfil this lacunae in labour law with its own judge-
made law,20 and it did so by referring extensively to the fundamental rights
guaranteed in the Constitution and interpreting open private law norms, such as
reasonableness or equity, in the light thereof.

Resorting to constitutional rights primarily for the purpose of the protection
of the weaker party is not only a characteristic feature of the case law. In the legal
literature, too, the theme of the constitutionalisation of contract law seems to go
hand in hand with the need to protect the weaker party in contract law. In the
more recent German literature, resorting to constitutional rights is mostly seen as
an opportunity to change the established approach in the case law of the private
law courts which, in the view of the proponents of this approach, is based on the
rigid application of the Civil Code and hence does not sufficiently take into
account the interests of the weaker party.21 This is explained by the fact that in
the German legal order there is a powerful constitutional court which is able to
restrike the balance which has been established by the private law courts between
the competing interests involved in a particular case and that the private law
courts are obliged to observe the balance as indicated by the constitutional court
in all subsequent cases of the same kind. In the Netherlands, where there is no
constitutional court, the proponents of the constitutionalisation of contract law
also tend to see in fundamental rights an effective instrument for promoting the
idea of fairness in contract law and some even argue in favour of a leading role for
fundamental rights considerations in resolving disputes between private parties.22

The link between the protection of the weaker party and fundamental rights in
contract law is also present in the approach of those scholars who are active in the
field of European contract law.23
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5.3 The interests protected by fundamental rights

5.3.1 Introduction

While the main idea behind resorting to fundamental rights in contract law
disputes is the protection of the weaker party, the question which thereby arises
is to which extent fundamental rights may serve the interests of the weaker party. In
other words, the question is how absolute the protection of the weaker parties on
the basis of fundamental rights actually is. Answering this question requires a
closer look at the interests protected by fundamental rights in the national and
international human rights instruments as interpreted by the, specifically for this
purpose, designated judicial bodies, and, in the first place, the position taken in
this respect by the German Federal Constitutional Court in the Bürgschaft case.
To date, this decision provides a unique example of a case in which constitutional
rights were granted effect in a dispute between private parties involving a risky
financial transaction which resulted in burdensome consequences for the weaker
party. At present, therefore, it is difficult to predict whether there will be a follow-
up to such decisions in relation to suretyship contracts or other risky agreements
in other legal systems or in the case law of the supranational courts. Nevertheless,
it appears interesting to consider fundamental rights and principles which can
become relevant in the context of risky financial transactions from the point of
view of the interests protected by them.

In the light of this, in this section I will first focus on German constitutional
law and discuss constitutional rights which are applicable under Bürgschaft to ca-
ses involving risky financial transactions which have resulted in burdensome
consequences for the weaker party as well as several other constitutional rights
and principles which can potentially be relevant in cases such as Bürgschaft
(5.3.2). Subsequently, I will provide an overview of fundamental rights and
principles which, in my opinion, can potentially be most relevant in such cases
under the Dutch Constitution (5.3.3), the European Convention on Human
Rights and Fundamental Freedoms (ECHR) (5.3.4) and EU law, in particular the
Constitution for Europe (5.3.5). Of particular interest in this context is the
interpretation given to certain fundamental rights by the European Court of
Human Rights (ECtHR) and the European Court of Justice (ECJ) which is of
special importance for all legal systems in question, and especially for the United
Kingdom which does not have its own written constitution. Finally, I will provide
an assessment of the results attained through this analysis and outline their
implications for contract law (5.3.6).

5.3.2 The German Constitution

5.3.2.1 The Bürgschaft case: the conflict between two meanings of freedom
of contract on the basis of the constitutional right to free develop-
ment of one’s personality and the principle of the social state

Whereas the main idea behind resorting to fundamental rights in contract law
disputes is the protection of the weaker party, the question which thereby arises
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24 BVerfG 19 October 1993, BVerfGE 89, 214 (Bürgschaft), 231 f. 

is to which extent fundamental rights can serve the interests of the weaker party.
In other words, the question to be answered is how absolute the protection of the
weaker on the basis of fundamental rights is. In order to answer this question it is
necessary to take a closer look at the interests protected by fundamental rights,
and, in the first place, at the position taken in this respect by the Constitutional
Court in the Bürgschaft case.

Although it was the daughter of the bankrupt father without sufficient means
of subsistence who won the case in Bürgschaft on the basis of the Basic Law, it
follows from the reasoning of the Constitutional Court that not only her interests
are protected by the Constitution. According to the Court:

‘Nach der ständigen Rechtsprechung des BVerfG ist die Gestaltung der Rechtsverhältnisse
durch den Einzelnen nach seinem Willen ein Teil der allgemeine Handlungsfreiheit
(…).‘Art. 2 Abs. 1 GG gewährleistet die Privatautonomie als “Selbstbestimmung des
Einzelnen im Rechtsleben” (…). Am Zivilrechtsverkehr nehmen gleichrangige Grund-
rechtsträger teil, die unterschiedliche Interessen und vielfach gegenläufige Ziele verfolgen.
Da alle Beteiligten des Zivilrechtsverkehrs den Schutz des Art. 2 Abs. 1 GG genießen und
sich gleichermaßen auf die grundrechtliche Gewährleistung ihrer Privatautonomie berufen
können, darf nicht nur das Recht des Stärkeren gelten. Die kollidierenden Grund-
rechtspositionen sind in ihrer Wechselwirkung zu sehen und so zu begrenzen, daß sie für
alle Beteiligten möglichst weitgehend wirksam werden. Im Vertragsrecht ergibt sich der
sachgerechte Interessenausgleich aus dem übereinstimmenden Willen der Vertragspartner.
Beide binden sich und nehmen damit zugleich ihre individuelle Handlungsfreiheit wahr.
Hat einer der Vertragsteile ein so starkes Übergewicht, daß er den Vertragsinhalt factisch
einseitig bestimmen kann, bewirkt dies für den anderen Vertragsteil Fremdbestimmung
(…). Handelt es sich um eine typisierbare Fallgestaltung, die eine strukturelle Unterlegen-
heit des einen Vertragsteils erkennen läßt, und sind die Folgen des Vertrages für den
unterlegenen Vertragsteil ungewöhnlich belastend, so muß die Zivilrechtsordnung darauf
reagieren und Korrekturen ermöglichen. Das folgt aus der grundrechtlichen Gewährleis-
tung der Privatautonomie (art. 2 Abs. 1 GG) und dem Sozialstaatsprinzip (art. 20 Abs. 1,
Art. 28 Abs. 1 GG).’24

Two interesting points can be derived from this reasoning by the Constitutional
Court.

On the one hand, the Court reinforces the main postulate of contract law by
holding that, normally, contracts must be upheld by the courts as an expression
by both parties of their constitutional right to private autonomy. In this way, the
Court also reaffirms a long established line of reasoning in German law, according
to which the principle of private autonomy is not only protected by contract law,
but also by Article 2 (1) of the Basic Law, which reads a as follows:

‘Jeder hat das Recht auf die freie Entfaltung seiner Persönlichkeit, soweit er nicht die
Rechte anderer verletzt und nicht gegen die verfassungsmäßige Ordnung oder das Sittenge-
setz verstößt.’
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25 BVerfG 1 August 1978, BVerfGE 49, 15, 23.
26 Von Mangoldt/Klein/Starck, Das Bonner Grundgesetz, Art. 2, p. 193. 
27 BVerfG 16 January 1957, BVerfGE 6, 32; see also BVerfG 6 June 1989, BVerfGE 80,

137. 
28 Von Mangoldt/Klein/Starck, Das Bonner Grundgesetz, Art. 2, abs. 1, p. 196, with

further references; Dreier, Grundgesetz-Kommentar, Art. 2 I, p. 305. See also
Nieuwenhuis, Tussen privacy en persoonlijkheidsrecht, p. 88.

29 Von Mangoldt/Klein/Starck, Das Bonner Grundgesetz, Art. 2, abs. 1, p. 196. 
30 Compare, for example, BVerfG 12 November 1958, BVerfGE 8, 274, 328; BVerfG

13 May 1986, BVerfGE 72, 155, 170. 
31 Compare BVerfG 12 November 1958, BVerfGE 8, 274, 328; BVerfG 16 May 1961,

BVerfGE 12, 341, 347; BVerfG 4 June 1985, BVerfGE 70, 115, 123. See also Höfling,
Vertragsfreiheit, p. 9; von Mangoldt/ Klein/Starck, Das Bonner Grundgesetz, Art. 2,
abs. 1, p. 255 f.

32 Compare Höfling, Vertragsfreiheit, p. 6, with further references.
33 Compare von Mangoldt/Klein/Starck, Das Bonner Grundgesetz, Art. 2, abs. 1, p. 254;

Dreier, Grundgesetz-Kommentar, Art. 2 I, p. 310, with further references; Höfling,
Vertragsfreiheit, p. 6, with further references; Manssen, Privatrechtsgestaltung durch
Hoheitsakt, p. 183 ff., 192 ff.; Nannen, Grundrechte und privatrechtliche Verträge,

Pursuant to this article, everyone is thus guaranteed the right to free development
of his or her personality insofar as he or she does not violate the rights of others
or offend the constitutional order or morality. It is generally accepted that this
provision is ‘umvassender Ausdruck der persönliche Freiheitssphäre und zugleich
Ausgangspunkt aller subjektiven Abwehrrechte des Bürgers gegen den Staat ’.25

Originally, the scope of the right to the free development of one’s personality
was a matter of intense debate. In particular, it was not clear whether the scope
of this right was limited to protecting only the spiritual and moral development
of one’s personality or whether it also extended to protecting the general freedom
of action (allgemeine Handlungsfreiheit ).26 The Federal Constitutional Court re-
solved the controversy in favour of the general freedom of action. 27 As a conse-
quence, there is hardly any legal human action left which is not protected by the
Constitution: spiritual, artistic, sporting and economic activities all fall within the
scope of Article 2 (1).28 Some of these activities are protected by other constitu-
tional rights, which constitute specific manifestations of the right to the free
development of one’s personality and relate to it as lex specialis.29 If a certain ac-
tivity is, however, not protected by a specific constitutional right, Article 2 (1),
which accordingly guarantees a general right to freedom of action, applies as the
lex generalis. Against this background, it is not surprising that the Constitutional
Court has consistently held that Article 2 (1) of the Basic Law also protects pri-
vate autonomy, and, in particular, freedom of contract,30 insofar as it is not pro-
tected by specific constitutional rights,31 such as the right to freedom to exercise
a profession (Article 12 (1)), the right to property (Article 14 (1)), or the right
to freedom of association (Article 9 (1)).32 As a consequence, although these pri-
vate law principles were not explicitly guaranteed by the text of the Basic Law
itself, it is now undisputed in the German literature that freedom of contract
enjoys constitutional protection in German law as an unwritten constitutional
right.33
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p. 58, with further references; Bäuerle, Vertragsfreiheit und Grundgesetz, p. 121 ff.;
Classen, AöR 1997, p. 90; Zöllner, JURA 1988, p. 330; Medicus, Schuldrecht I, p. 38;
Schmidt-Salzer, NJW 1970, p. 10. 

34 Von Mangoldt/Klein/Starck, Das Bonner Grundgesetz, Art. 2, abs. 1, p. 254.
35 Flume, Allgemeine Teil des Bürgerlichen Rechts, p. 19 (my translation).
36 Compare Höfling, Vertragsfreiheit, p. 44.
37 BVerwG 27 April 1989, BVerwGE 82, 45, 48 f.; Hillgruber, Der Schutz des Menschen

vor sich selbst, p. 158 ff.; Dreier, Grundgesetz-Kommentar, Art. 2 I, p. 307, with
further references. 

38 BVerfG 20 July 1954, BVerfGE 4, 7.

The guarantee of the constitutional right to private autonomy pursuant to
Article 2 (1) of the Basic Law implies that everyone has a right to freely enter into
agreements with each other within the framework of the mandatory private law,34

and thus to exercise ‘one’s right to self-determination in one’s legal life’.35 Tradi-
tionally, the constitutional right to private autonomy was understood as the right
which protects formal freedom of contract.36 This right guarantees private parties
respect by the State for agreements concluded between them in pursuance of their
own interests, and is not concerned with the fairness of the result thereby reached.
In particular, it guarantees the right to engage in dangerous and risky activities.37

In conformity with this understanding of freedom of contract, Article 2 (1) has
primarily been invoked against legislative encroachments or restrictions imposed
by the Government as a result of such legislation. An example of such an ap-
proach is provided by the decision of the Constitutional Court concerning the so-
called Investment Aid Act (Gesetz über die Invesitionshilfe der gewerblichen Wirt-
schaft).38 This law required every business in Germany to contribute to a fund for
financing the expansion and modernisation of the coal and steel industry. In
exchange, the industry issued bonds or shares to the contributing firm. This
measure was deemed necessary by Parliament considering the pressing need after
World War II to support the coal and steel industry which lacked the necessary
capital. However, the law was challenged in the Constitutional Court by a large
number of those required to contribute to the fund. The challenge was based on
the property clause, the freedom of profession clause, and the freedom of associa-
tion clause in the Basic Law. Freedom of contract was, of course, one of the
supporting arguments: whereas it includes the negative freedom not to contract,
the law in question imposed loan contracts or share subscriptions on the contrib-
uting firms without their consent. The Constitutional Court found that the
above-mentioned constitutional rights were indeed affected, but maintained that
the legislation was justified in view of its enormous importance for the entire
economy and was not disproportional. The formal conception of freedom of
contract was not abandoned by the Constitutional Court in its more recent case
law in which it extended its constitutional control to the decisions of the private
law courts in the field of contract law. In the Handelsvertreter case, the Court
made it particularly clear that the idea of freedom of contract in the formal sense
still remains a point of departure and that the constitutional right to private
autonomy can still be invoked by the stronger party as a defensive right against
limitations of freedom of contract which are aimed at the protection of the weaker
party. As the Court put it:
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39 BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 254 f.
40 Compare Canaris, Grundrechte und Privatrecht, p. 49; Wiedemann, JZ 1994, p. 411.
41 Compare Spieß, DBVL 1994, p. 1226. 

‘Auf der Grundlage der Privatautonomie, die Strukturelement einer freiheitlichen Gesell-
schaftsordnung ist, gestalten die Vertragspartner ihre Rechtsbeziehungen eigenveranwort-
lich. Sie bestimmen selbst, wie ihre gegenläufigen Interessen angemessen auszugleichen
sind, und verfügen damit zugleich über ihre grundrechtlich geschützten Positionen ohne
staatlichen Zwang. Der Staat hat die im Rahmen der Privatautonomie getroffenen
Regelungen grundsätzlich zu respektieren.’39

As has already been mentioned above, the same approach was also adopted in the
Bürgschaft case, in which the Court also acknowledged that freedom of contract
in the formal sense remains a starting point for the assessment of the constitution-
ality of court decisions in which the issue of contractual justice is at stake and it
explicitly stated that both parties, i.e. the bank and the daughter, enjoy constitu-
tional protection on the basis of Article 2 (1). In this case, therefore, the interest
of the bank in being able to pursue its own goals by means of entering into
contracts and having them respected by the State was clearly protected by the
Basic Law.

At the same time, it is also clear from the Constitutional Court’s statement
that both parties enjoy constitutional protection as well as its subsequent
considerations that the Court no longer understands the constitutional right to
private autonomy only in its formal meaning. By interpreting this right in con-
junction with the principle of the social state, the Court came to the conclusion
that the weaker party could also invoke his or her constitutional right to private
autonomy in order to prevent the prevalence of the right of the stronger party in
every case. In cases where a structural imbalance in bargaining power has led to
a contract which is exceptionally onerous for the weaker party, the weaker party’s
constitutional right to private autonomy in conjunction with the principle of the
social state entails the obligation on the part of the private law courts to intervene
in such contracts. A comparable conclusion had also been reached earlier in the
Handelsvertreter case in which the Court held that the constitutional right to
freedom to exercise a profession protected the interests of both the stronger and
the weaker party, and that this right, in conjunction with the principle of the
social state, imposed an obligation on the State to limit private autonomy in cases
of disturbed contractual parity. Accordingly, Article 2 (1) of the Basic Law, which
has traditionally protected freedom of contract against restrictions by the legislator
and the courts, has been interpreted by the Constitutional Court in such a way as
to allow restrictions on the freedom of contract in order to protect the weaker
party’s freedom of contract. In this way, the right to the free development of one’s
personality has been used by the Constitutional Court in order to depart from a
liberal understanding of private autonomy and to make it clear that the German
Constitution protects not only formal, but also substantive freedom of contract.40

It can be seen from the foregoing that, according to the case law of the
German Constitutional Court, both parties – the stronger and the weaker – enjoy
a constitutional right to private autonomy.41 There is however a difference in the
Court’s interpretation of this right in respect of each of the parties. On the one
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42 On such a conflict in the context of art and economic rationality, see Graber/Teubner,
OJLS 1998, p. 66. 

43 See, for example, Dworkin, Taking Rights Seriously; Trebilcock, The Limits of Free-
dom of Contract. 

hand, the stronger party simply enjoys the constitutional right to private autono-
my on the basis of Article 2 (1) of the Constitution. On the other hand, the same
constitutional right, if invoked in conjunction with the principle of the social
state, entails the right of the weaker party to be protected against extremely
burdensome contracts which were entered into when exercising a constitutional
right to private autonomy in the sense of Article 2 (1) alone.

Thus, a conflict arises between the two constitutional rights, more precisely
between the two sides of one and the same constitutional right, i.e. the right to
private autonomy. On the one hand, this right protects the formal understanding
of freedom of contract and, as such, ensures freedom of action and self-determina-
tion for all parties equally. In this understanding, in practice the constitutional
right to private autonomy primarily serves the interests of the stronger party. On
the other hand, this constitutional right promotes substantive freedom of contract
and guarantees self-determination for the weaker party. This conflict can also be
put in terms of the clash between individual and social autonomy.42 If the consti-
tutional right to freedom of contract for the stronger party, or individual autono-
my, prevails, the temptation to release parties from harsh transactions must be
resisted and the idea of self-responsibility must play a crucial role. It will certainly
not count as a sufficient reason for intervention that the transaction is judged to
be harmful to the interests of either or both of the contracting parties. Taking
such a factor into account would mean an infringement of the constitutional right
of the stronger party or even the weaker party whose right to enter into highly
risky transactions is also constitutionally protected. As has been said on countless
occasions by the proponents of the individual conception of private autonomy,
the price of liberty is that the preferences of the majority must give way to the
preferences of contracting parties. 43 By contrast, if the weaker party’s constitu-
tional right to private autonomy, or social autonomy, is taken seriously, it is
acknowledged that a complete disregard for the content of the contract may lead
to the absence of any real freedom of contract on the part of the weaker party in
practice and therefore constitute a violation of the weaker party’s constitutional
right. The only way to avoid the violation of the weaker party’s constitutional
right is to limit the constitutional right of the stronger party. Thus, on the consti-
tutional level, neither the constitutional protection of the weaker party nor that
of the stronger party is absolute: guaranteeing one party’s freedom necessarily
entails a limitation of the other party’s freedom.

5.3.2.2 Other potentially relevant constitutional rights and principles in
cases involving risky financial transactions

As has been shown above, in the Bürgschaft case the conflict of interests between
the creditor and the surety – the stronger and the weaker party, respectively –
took place on the basis of the two sides of private autonomy, both of which were
declared by the German Federal Constitutional Court to be protected by the
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44 BVerfG 17 August 1956, BVerfGE 5, 85, 204; BVerfG 16 January 1957, BVerfGE 6,
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1, 43.

47 Dreier, Grundgesetz-Kommentar, Art. 1 I, p. 207.
48 In the literature, legal scholars are split into two camps. One large group tends to

regard human dignity as a legal principle and does not see any characteristics of a con-
stitutional right therein. See, for example, Dürig, in: Maunz/Dürig, Grundgesetz, Art.
1, Rn. 4; Enders, Die Menschenwürde in der Verfassungsordnung,  p. 92 ff., 380 ff.;
Dreier, Grundgesetz-Kommentar, Art. 1 I, p. 209. By contrast, the other large group
tends to defend the constitutional right character of human dignity. See, for example,
Nipperdey, in: Bettermann/Nipperdey, Die Grundrechte, p. 748; Höfling, JuS 1995, p.
857 f.; von Mangoldt/Klein/Starck, Das Bonner Grundgesetz, Art. 1, abs. 1, p. 50. For
an extensive overview of those who are for and against considering human dignity as
a constitutional right, see Dreier, Grundgesetz-Kommentar, Art. 1 I, p. 207, fn. 418.

49 Dreier, Grundgesetz-Kommentar, Art. 1 I, p. 207, with further references to the case
law of the Federal Constitutional Court. 

constitutional right to the free development of one’s personality. Yet, in view of
a rich catalogue of constitutional rights contained in the German Constitution,
the right to the free development of one’s personality is certainly not the only
constitutional right which could have played a role in the Bürgschaft case. More-
over, this right is also not the only constitutional right which can be found
relevant in cases involving risky financial transactions which have resulted in
disastrous consequences for the weaker party in general. It is submitted that the
following constitutional rights and principles enshrined in the Basic Law can also
be potentially relevant in these kinds of cases.

5.3.2.2.1 Human dignity

Pursuant to Article 1 of the Basic Law, human dignity is inviolable, and to respect
and protect it is the duty of all State authorities. The Federal Constitutional Court
regards human dignity as the ‘highest norm’ of the Basic Law,44 which belongs to
‘fundamental constitutional principles’.45 It is also the focal point of the system of
values contained in the Constitution.46 It is undisputed in German academic
literature that human dignity constitutes a norm of the objective constitutional
law and not simply a declaration of belief.47 What is disputed, however, is whether
human dignity as laid down in Article 1 (1) of the Constitution is also an indi-
vidual constitutional right.48 Despite some casual remarks in this direction, so far
the Constitutional Court has not provided an unequivocal answer to this ques-
tion.49 Whatever the legal character of human dignity may be, it should be borne
in mind that even if the Constitutional Court regards it only as a constitutional
principle, this does not lead to its normative irrelevance. As a mainframe constitu-
tional principle and core guarantee of the Constitution, Article 1 (1) establishes
the highest standard for the exercise of State power and, in legal practice, it affects
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228; BVerfG 20 October 1992, BVerfGE 87, 209, 228. See also von Mangoldt/Klein/
Starck, Das Bonner Grundgesetz, Art. 1, abs. 1, p. 43; Dreier, Grundgesetz-Kom-
mentar, Art. 1 I, p. 167, with further references. 

57 Compare, for example, Pieroth/Schlink, Grundrechte, Rn. 361, p. 94. 
58 Von Mangoldt/Klein/Starck, Das Bonner Grundgesetz, Art. 1, abs. 1, p. 52 f.; Dreier,
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f.; Dreier, Grundgesetz-Kommentar, Art. 1 I, p. 218 ff.

the interpretation of other constitutional rights.50 Moreover, in contrast to the
constitutional rights contained in the Basic Law, human dignity is not subject to
any limitations.51 The dogmatic distinction between the sphere of protection and
the constitutional limitations does not apply thereto.52 Whether or not a certain
fact falls under the protection of the guarantee of human dignity depends solely
on the definition of its content.53 In the present context, however, the major
problem is that it is not entirely clear what is the content of the central core of
human dignity.54

Agreement certainly exists about the basic meaning of human dignity: in
essence, it protects the value of a concrete individual.55 This implies that the State
cannot use the individual as a tool for the pursuance of its goals or, in other words,
human dignity guarantees that a person will not become an object of the State.56

Human dignity is thus about the State serving individuals and not individuals
serving the State. In particular, it is uncontroversial that human dignity protects
individuals against slavery, human trafficking, deportation or torture.57 However,
it is much more difficult to define this guarantee further. This is especially so
when it comes to the private sphere of individuals. Moreover, in the same way as
the constitutional guarantee of private autonomy can be invoked in two different
meanings, human dignity, too, can also appear in two different guises.

On the one hand, Article 1 (1) of the Basic Law does not impose on indi-
viduals a duty to protect their own dignity.58 The constitutional guarantee of
human dignity presupposes self-determination and self-responsibility on the part
of individuals, which implies their freedom from being obliged to pursue a certain
concept of dignity imposed by the State.59 As far as individuals’ own acts or omis-
sions without having an effect on third parties are concerned, it is individuals
which – subject to the condition of informed consent – determine for themselves
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60 Compare von Mangoldt/Klein/Starck, Das Bonner Grundgesetz, Art. 1, abs. 1, p. 52
f.; Dreier, Grundgesetz-Kommentar, Art. 1 I, p. 218 ff.

61 Dreier, Grundgesetz-Kommentar, Art. 1 I, p. 218 ff.
62 For these and other cases and situations which reflect the conflict between different

views on the concept of human dignity in German law, see Dreier, Grundgesetz-
Kommentar, Art. 1 I, p. 219, with further references.

63 BVerwG 15 December 1981, BVerwGE 64, 274. 
64 BVerwG 15 December 1981, BVerwGE 64, 274, 280.
65 Frankenberg, KritJ 2000, p. 331. 
66 BVerwG 30 January 1990, BVerwGE 84, 314. 
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dignity is provided by the famous French dwarf throwing (‘lancer de nain’) case de-
cided by the French Constitutional Court (Conseil d’Etat) (CE, ass., 27 October 1995,
Commune de Morsang-sur-Orge, Dalloz Jur. 1995, p. 257). The case arose as a result
of the ban imposed by a municipal police force on the attraction of dwarf throwing
in local clubs. The legality of the ban was challenged by, among others, one of the
dwarfs who argued that he freely participated in the activity, that the work brought
him a monthly wage as well as an opportunity to move in professional circles, and
that if dwarf throwing was banned, he would find himself unemployed. The Constitu-
tional Court however rejected this argument. According to it, the dwarf compromised
his own dignity by allowing himself to be used as a projectile, as a mere thing, and no
such concession could be allowed. It is noteworthy that this conclusion was reached
despite the fact that the appropriate precautions were taken by the dwarf’s employers
to protect his health. On this case, see, for example, Brownsword, in: Friedmann/
Barak-Erez, Human Rights in Private Law, p. 192; Feldman, P.L. 1999, p. 701. 

what human dignity means for them.60 Yet, on the other hand, the same guarantee
can also protect the dignity of individuals against their will, or in other words, it
protects individuals against themselves (Würde-Schutz gegen sich selbst).61 A good
example of the difference between these two visions of human dignity in the case
law of the Federal Supreme Court in administrative matters (Bundesverwaltungs-
gericht) is provided by the Peep-Show cases decided by it.62 In its first Peep-Show
decision,63 human dignity as a so-called ‘objective value’64 was used by the Court
as a basis for the prohibition on peep-shows, despite the fact that a woman in that
case had freely consented to carrying out such acts. This decision provoked fierce
criticism in the literature as it was seen as an encroachment upon individual
freedom, since as a result thereof the person involved was transformed from a self-
determining subject into the ‘Objekt erzieherisch-fürsorglicher Maßnamen im Namen
vermeintlich herrschender Vorstellungen von würdigem Verhalten’.65 In response to this
criticism, in its second Peep-Show decision,66 the Supreme Court changed its
approach with regard to the legal basis of the prohibition in question and held
that performing peep-shows is contrary to public morals under para. 33 II 2 of the
Trading Regulations (Gewerbeordnung).67 Human dignity, as Feldman has rightly
observed, can thus cut both ways:

‘[W]e must not assume that the idea of dignity is inextricably linked to a liberal-
individualistic view of human beings as people whose life-choices deserve respect. If the
State takes a particular view on what is required for people to live dignified lives, it may
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introduce regulations to restrict the freedom which people have to make choices which,
in the State’s view, interfere with the dignity of the individual, a social group or the
human race as a whole. (…) The quest for human dignity may subvert rather than enhance
choice. (…) Once it becomes a tool in the hands of lawmakers and judges, the concept of
human dignity is a two-edged sword.’68

The two different roles which can be played by the concept of human dignity can
be put in terms of human dignity as empowerment and human dignity as con-
straint.69 Human dignity as empowerment has a subjective nature. It is reflected,
to use the words of Feldman, in ‘a readiness to confront the realities of one’s
circumstances, including talents and physical and mental limitations, and make
the best of them without losing hope and a sense that one’s life is worthwhile; to
live according to a set of normative standards, whether accepted from outside or
imposed from within, accepting both burdens and benefits in full measure; and
readiness to accept responsibility for the consequences of one’s own actions and
decisions’.70 By contrast, human dignity as empowerment has an objective nature,
‘concerned with the State’s and other people’s attitudes to an individual or group,
usually in the light of social norms or expectations’.71

Each of these aspects of human dignity entails its own consequences for
contract law. The logic of human dignity as empowerment provides support for
individual autonomy and freedom of contract, and serves as a limit to paternalism
on the part of the State.72 It presupposes that contractors, evincing their human
dignity, are to make their own free choices and, provided that they are freely
made, that those choices must be respected, otherwise there is a failure to respect
human dignity in a subjective sense. In the case of financially risky contracts, such
as a suretyship contract involved in the Bürgschaft case, understanding human
dignity as empowerment implies that however risky and dangerous the financial
obligations entered into by a private party may be, it is not for the State to
prevent this party from freely entering into such a contract. Denying private
parties the possibility to enter into risky transactions in order to improve their
financial situation by prohibiting these kinds of transactions as such, or making
their conclusion impossible in practice, would constitute a serious interference
with the concept of human dignity as empowerment, in the same way as would
the release of the party from its burdensome financial obligations when things
have gone wrong and the risks assumed by the private party turn out to be unjusti-
fied. By contrast, human dignity as constraint adds to the ‘good reasons’ by
reference to which contractual freedom can be restricted.73 It implies that even
free transactions must be checked for compatibility with respect for human dignity
in an objective sense. Informed consent is thus not a sufficient condition for

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



224 Fundamental Rights, Contract Law and the Protection of the Weaker Party

74 This is certainly so under German law. See, for example, Dreier, Grundgesetz-Kom-
mentar, Art. 1 I, p. 170. 
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contractual enforcement. It is the content of a contract which should be checked
as to its compatibility with human dignity. Accordingly, under the conception of
human dignity as constraint contractors are no longer free to assess what is good
for them. Adding respect for human dignity to the category of public policy or
public morals empowers the community to take decisions as to what is good for
individual contractors and for society at large. In the context of risky transactions,
the logic of human dignity as a constraint may easily be used in order to prohibit
such transactions entirely on the ground that they are contrary to human dignity.
The main reason for this is that human dignity guarantees that everybody can live
at least on a subsistence level ( Existenzgrundlage)74 and the State can decide to
protect this minimum standard for individuals by prohibiting them from ruining
their lives as a result of entering into financially risky contracts. Alternatively,
after such a contract has already been concluded and has led to burdensome
financial consequences for the individual who has taken high risks, human dignity
can be invoked by this individual him or herself in order to avoid the liability
under the original contract and to claim relief from his or her debts on the ground
that paying such debts would entail living below the subsistence level for the rest
of his or her life.

Thus, there is a conflict between two conceptions of human dignity. Whereas
human dignity as empowerment supports the guarantee of freedom of contract on
the constitutional level and therefore can be said to protect the interests of the
stronger contractual parties and those weaker parties who cherish their freedom
most, human dignity as constraint threatens to encroach into freedom of contract
and, in the context of risky financial transactions, primarily aims to protect the
weaker parties against themselves.

5.3.2.2.2 The general right to personality

Closely connected with human dignity and the right to the free development of
one’s personality is the ‘general right to one’s personality’. One does not find this
right as such in the text of the Basic Law. The general right to personality and the
legal rules developed for its protection is an example of successful judicial law-
making. The development began in 1954 with the judgment of the German
Federal Supreme Court in the private law matters in the Schacht case.75 The plain-
tiff in this case, an attorney representing Hjalmar Schacht, the former President
of the National Bank (Reichsbank), asked the editor of a weekly newspaper to
publish a reply to an article which had contained statements criticizing Schacht’s
political past and former activities. Under German Press law, a person who had
been adversely affected by factual statements which have appeared in published
form has the right to have a reply published in the same publication, thus enabling
him to rectify the impression created by the said statements. The newspaper,
however, did not publish his reply as a counterstatement enforceable under
Article II of the Press Law, but placed it in the section headed ‘Letters to the
Editor’. The Supreme Court found that this act constituted a violation of the
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general right to personality and ordered the defendant newspaper to remove the
encroachment by retracting the pretence that the plaintiff had merely sent a
‘letter to the editor’ concerning the Schacht article. The general right to personal-
ity was derived by the Court from Article 1 (1) (human dignity) and Article 2 (1)
(the right to the free development of one’s personality) of the Basic Law. The
Schacht decision opened up the door to the reception of the general right to
personality in German law and frequently resorting to this new general clause in
the case law. Articles 1 (1) and 2 (1) of the Constitution were considered by the
Supreme Court to be a sufficient basis for completing and extending the private
law protection of personality even beyond the codified law and, occasionally, even
by overriding statutory provisions.76 This development was reinforced in 1973 by
the Federal Constitutional Court,77 which has played an important role in render-
ing the general right to personality more concrete by deriving from it more
specific rights in the circumstances of particular cases. Among such rights are the
right to know one’s origin,78 the right to one’s image,79 the right to one’s word,80

the right to one’s name,81 the right to one’s honour,82 to name just a few, and,
what is particularly interesting in the present context, the right to grow up
without debts.

The right to grow up without debts was derived by the Constitutional Court
from the general right to personality in a case in which the Court was confronted
with the extensive liability of minor children on the basis of a contract concluded
by their mother.83 After the death of her husband (the children’s father), the
mother and her young daughters had inherited a trading business. The mother
decided to continue the business in undivided community between herself and the
children. Under the German Civil Code, forming a partnership in one’s capacity
as a guardian is one of the cases requiring the approval of the Guardianship Court.
However, according to the prevailing doctrine and the case law, such approval is
not required when the existing firm is continued by the heirs. As this was the case
here, no approval had been sought by the mother. After managing the firm for
some years, she had to provide a promissory note to a bank promising the payment
of almost DM 1 million (500,000 Euros). This note was made out in her name and
the names of her (still minor) children. After the bank eventually requested
payment of the note and could obtain only DM 20,000 (10,000 Euros) out of the
assets of the firm, it turned to the children and their private assets. The children
denied their liability. While they were successful in the lower courts, the Federal
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Supreme Court maintained that they had been duly represented by their mother
in the management of the firm and found them liable. This decision by the
Supreme Court was overturned by the Constitutional Court. In the view of the
latter, allowing the children to grow up with a huge debt would deprive them of
their general right to personality guaranteed by the Basic Law. The legislator, so
ruled the court, is obliged to take measures in order to guarantee that children
cannot in any way be burdened by their parents’ financial obligations which
considerably affect the basic conditions for free development. A little later, a
comparable decision was also delivered by the District Court of Celle (Oberlandes-
gericht),84 which held that the unlimited liability of a minor in tort is not in all
cases compatible with Articles 1 and 2 of the Basic Law. In its view, the violation
of the general right to personality may particularly arise in those cases where the
unlimited liability of young persons threatens their level of subsistence. Such an
approach to the tortious liability of minors also seemed to have been reinforced
by the Constitutional Court in another case85 in which the Court did not exclude
the existence of such a situation where the unlimited liability of minors would be
in violation of the Basic Law despite the fact that such liability can be incurred
under section 828 (2) of the Civil Code.86

These decisions demonstrate the readiness of the Federal Constitutional
Court and even some private law courts to deal with the debts which threaten a
minimum standard of living on the basis of the general right to personality.
Although, at present, the application of this right is limited to situations involving
minors, it is not excluded that, under certain circumstances, it can also be used by
the courts in order to provide relief for persons who have reached the age of
majority from huge debts resulting from risky transactions. In this context, it
should be noted that the general right to personality was also invoked by the
daughter in Bürgschaft. In that case, however, the Constitutional Court did not
consider it necessary to determine whether there had been a violation of this
right, reasoning that in cases involving a manifest inequality in bargaining power
the main issue is the way in which the contract came into existence and how the
stronger party in particular conducted itself.87 If there had been no inequality in
bargaining power in that case, the Constitutional Court would not have been able
to avoid the problem of the constitutionality of ruinous debts so easily. 88 More-
over, despite the fact that, formally, the Constitutional Court resolved the
Bürgschaft case on the basis of the constitutional right to private autonomy and
thus approached the whole issue from the point of view of the fairness of the
bargaining process which led to the conclusion of the contract, it appears that in
practice its primary concern was extremely burdensome financial consequences
for the daughter if the contract would have had to be performed (on this issue see
section 5.5.3 of the present Chapter below).
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The general right to personality may thus primarily provide a basis for the
claims of the weaker parties without any assets and property aiming at the avoid-
ance of a contract which for them signifies a debtor’s prison. Yet, even if the
relevance of such claims is accepted, in cases involving contractual relationships
between the parties the courts will not be able to be guided solely by the general
right to personality as a bulwark against ruinous debts. They will also have to
consider the right to private autonomy protected by Article 2 (1) of the Basic Law
which guarantees respect for contracts which were freely entered into and could
in particular be invoked by the stronger party in such a case (see subsection
3.2.2.1 above). Therefore, in the context of risky contracts resulting in burden-
some financial consequences for one of the parties, the general right to personality
on the part of the weaker party will clash with the right to private autonomy on
the part of the stronger party. Since the general right to personality was partly
derived from the right to the free development of one’s personality codified in
Article 2 (1) of the Constitution, it will thus conflict with its ‘mother’ constitu-
tional right. This is not surprising considering the difference in meaning between
the two rights. Whereas the right to the free development of one’s personality
protects human activities in different spheres of life, including economic activi-
ties, i.e. an active element of a human personality, the general right to personality
aims to protect the personal integrity of individuals against intrusions as a result
of human activities, i.e. a passive element of a human personality.89 In other words,
the general right to personality guarantees the protection of the well-being and
the development of the individual in his or her private sphere from the adverse
consequences of the exercise of the right to the free development of one’s person-
ality by others. In the context of financially risky transactions, a conflict can
accordingly arise between the right to live at a subsistence level – the right which
constitutes an important prerequisite to the development of human personality –
and the right to enter into risky contracts and to be able to enforce those con-
tracts which have been freely entered into by both parties even if they result in an
unfavourable financial situation for one of the parties – the right which, in its
turn, also constitutes an important part of the development of human personality.

5.3.2.2.3 The right to marriage and family life

Finally, in the context of suretyship contracts concluded by family members of the
principal debtor, the spouse or children of the latter can potentially be protected
by Article 6 (1) of the Basic Law. Pursuant to it, marriage and family are under
the special protection of the State. This provision is not only of a programmatic
character, as its formulation might suggest, but it also constitutes binding constitu-
tional law which is currently in force.90 In particular, according to the Constitu-
tional Court, Article 6 (1) provides individuals with a subjective right against
intrusions by the State into their marriage and family life.91
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Following the decision of the Constitutional Court in Bürgschaft, the rele-
vance of Article 6 (1) in the case of ruinous suretyship contracts concluded by
family members has been advocated by Teubner.92 In his view, such contracts are
problematic from the constitutional point of view because they make use of family
solidarity for economic purposes, and thus the conflict in this kind of case arises
between economic rationality and family life as guaranteed by Article 6 (1) of the
Basic Law.93

Since economic rationality is also protected by the right to private autonomy
as guaranteed by Article 2 (1) of the Basic Law, the conflict described by Teubner
can be more accurately put in terms of the conflict between financial institutions’
constitutional right to private autonomy, on the one hand, and the constitutional
right to respect for the family life of a family member who has acted as a surety,
on the other. In this context, however, it is of interest to note that it is not only
the economic rationality of financial institutions that is protected under Article
2 (1), but also that of family members. If the State, for example, decides to
prohibit family members from acting as a surety for the debts of their close rela-
tives on the ground that this severely interferes with their family life as guaranteed
by Article 6 (1) of the Basic Law, a family member can challenge such a prohibi-
tion on the ground that it violates his or her constitutional right to private
autonomy as guaranteed by Article 2 (1) of the Basic Law. Depending on his or
her beliefs or convictions, the family member can thus invoke both Article 2 (1)
and Article 6 (1) in disputes in which suretyship contracts for the debts of other
family members are at stake.

5.3.3 The Dutch Constitution

At present, Dutch law does not contain examples of the successful invocation of
fundamental rights in cases involving financially risky contracts which have
resulted in burdensome consequences for one of the parties thereto. One can
therefore only speculate concerning the issue of which fundamental rights may be
considered to be decisive by the Dutch courts in determining the outcome of such
cases. In this respect, it should first of all be noted that, in contrast to the German
Basic Law, the catalogue of those fundamental rights and principles enshrined in
the Dutch Constitution which can potentially be relevant in the context of risky
contracts is rather modest. The Dutch Constitution contains neither an explicit
guarantee of human dignity nor a right to the free development of one’s personal-
ity as in Article 1 (1) and Article 2 (1) of the Basic Law. There is also no explicit
guarantee of family and marriage life comparable to Article 6 (1) of the Basic Law.

At the same time, the lack of broadly formulated constitutional rights and
principles aimed at the protection of human personality in the text of the Dutch
Constitution does not imply that there are no constitutional rights in the Dutch
legal order which could be potentially relevant in such cases as Bürgschaft. Thus,
following the German example, the Dutch Supreme Court also created the
general right to personality (see in more detail section 3.3.4 in Chapter 3). In
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94 HR 15 April 1994, NJ 1994, 608 (Valkenhorst) (my translation).
95 HR 15 April 1994, NJ 1994, 608 (Valkenhorst): conclusion, sub. 19. 
96 Nieuwenhuis, in: Hartlief/Stolker, Contractvrijheid, p. 31 f.

contrast to German law, however, where this right was derived from such broad
constitutional provisions as human dignity and the right to the free development
of one’s personality, the Dutch general right to personality was said to lie at the
heart of much more specific constitutional rights such as the right to respect for
someone’s private life, the right of freedom of thought, conscience and religion
and the right of freedom of expression.94 Thus, the absence of broadly formulated
constitutional provisions in the text of the Dutch Constitution has not become
an obstacle for the Dutch Supreme Court in creating a new general clause from
which new rights could be derived in disputes between private parties. At present,
the general right to personality has only been used by the Dutch Supreme Court
as a legal basis for the creation of the right to know one’s origin and the right to
be left alone. It is not excluded, however, that following the tendency in the
German case law in which the general right to personality seems to be becoming
increasingly relevant to the problem of severe debts (see subsection 5.3.2.2.2
above under c), it is the general right to personality (presumably in conjunction
with the principle of the social state as guaranteed in Article 20 of the Dutch
Constitution) which is most likely to be involved in Dutch law in cases resulting
in burdensome financial consequences for the weaker contractual party.

Yet, it would be wrong to conclude that constitutional rights and principles
in the Dutch legal order potentially aim to protect only the weaker party. A brief
look at the position of freedom of contract which may serve not only the interests
of the weaker party, but first and foremost those of the stronger party, illustrates
this point. Although the Dutch Supreme Court has never explicitly declared that
private autonomy and freedom of contract are protected by the Constitution, it
is clear that the high importance attached to the freedom of contract which brings
it to the level of constitutional principles is certainly recognised in the Dutch
legal order. Thus, in his conclusion in the Valkenhorst case, in which the Dutch
Supreme Court recognized the general right to personality, Advocate General
Koopmans pointed out that the idea of the autonomy of the individual which lies
at the heart of a large part of Dutch private law rests upon the existence of this
right.95 This statement by the Advocate General can be understood as the recog-
nition of the fact that the general right to personality protects private autonomy.
Since the case law of the Supreme Court suggests that the general right to person-
ality as well as rights derived therefrom enjoy constitutional protection (see
section 3.3.4.3), it can be concluded that such protection also extends to the
principle of private autonomy, which presupposes freedom of contract, as an
expression of the general right to personality.

The view that freedom of contract enjoys constitutional protection also finds
some support in the academic literature. Nieuwenhuis, for example, appears to
share the view of Advocate General Koopmans mentioned above arguing that
freedom of contract is based on the general right to personality and is of vital
importance for the development of the self-identity of a person.96 A comparable
view was also shared by Alkema, albeit not explicitly on the basis of the general
right to personality. According to Alkema, many fundamental rights such as
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97 Alkema, in: Hartlief/Stolker, Contractvrijheid, p. 34 ff.
98 Alkema, in: Hartlief/Stolker, Contractvrijheid, p. 45 f.
99 Burkens, Algemene leerstukken van grondrechten, p. 180.
100 Burkens, Algemene leerstukken van grondrechten, p. 180.
101 Burkens, Algemene leerstukken van grondrechten, p. 180.
102 This fact has led many commentators to conclude that the catalogue of fundamental

rights contained in the ECHR is not sufficient to limit freedom of contract and to

freedom of association, freedom of religion or freedom of profession all presuppose
freedom of contract.97 His conclusion is that freedom of contract clearly has
characteristics of a constitutional right, but it is not necessary to lay this down in
the Constitution.98 Of interest in the given context is also the standpoint of
Burkens who argues that although many fundamental rights contained in the
Dutch Constitution give expression to the principles of law shared in Dutch
society, they do not have a monopoly position in this respect.99 In his view, many
fundamental principles of law, such as freedom of contract and freedom of testa-
mentary disposition, are laid down in private law; moreover, it may even very well
be the case that most fundamental principles of the Dutch legal order were not
formulated as legal rules because they have been considered to be obvious.100 As
examples of the latter, Burkens mentions the principle according to which it is up
to an individual to determine with whom to communicate, as well as the principle
according to which an individual cannot be forced to express opinions which he
or she does not share.101 It follows from this approach that for the role of freedom
of contract in the Dutch legal order it does not really matter whether or not it is
considered to be a constitutional right. Since important principles of law are not
only codified in the Dutch Constitution, but also in private law, freedom of
contract is not of less importance than those principles which were laid down in
the Constitution and, therefore, enjoys an equal status with constitutional rights.

These considerations provide an illustration of the fact that in the same way
as the German Basic Law, the Dutch constitutional law, too, protects the interests
of both the weaker and the stronger party. Following the German experience, the
general right to personality can be invoked primarily by the weaker party against
the burdensome consequences of a risky contract as a basis for the constitutional
guarantee of living at a subsistence level. Due to the lack of other broadly formu-
lated constitutional rights or principles, the same right can however also be
invoked by the stronger party in order to secure freedom of contract which would
be violated if contracts concluded in a proper way could not be enforced. More-
over, in view of the fact that the Dutch Constitution does not contain an exhaus-
tive catalogue of values shared in society, the stronger party may simply base its
claims on freedom of contract as a principle of law, which can come into conflict
with constitutional rights on the part of the weaker party on equal terms.

5.3.4 The European Convention on Human Rights

A range of fundamental rights contained in the ECHR which can potentially be
relevant to the issues of contractual justice in risky contracts is relatively
narrow.102 The Convention does not contain such broadly formulated provisions
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protect the weaker party, and therefore the effect of the Convention is not likely to
be very strong in the field of contract law. Compare, for example, MacQueen/Brodie,
in: Boyle et al., Human Rights and Scots Law, p. 155; Beale/Pittam, in: Friedmann/
Barak-Erez, Human Rights in Private Law, p. 156. 

103 Compare Beale/Pittam, in: Friedmann/Barak-Erez, Human Rights in Private Law,
p. 157 f.

104 Compare Colombi Ciacchi, ERPL 2005, p. 306. The embodiment of freedom of
contract in Article 8 of the ECHR has in particular been advocated by Snijders. See
Snijders, Privacy of Contract. For an alternative view, according to which freedom of
contract is not guaranteed by the ECHR, see Leigh, I.C.L.Q. 1999, p. 73; MacQueen,
S.A.L.J. 2004, p. 375.

105 The Commission and the ECtHR use an autonomous notion of property which is
much broader than the definitions of this notion in the national legal systems of the
Contracting States. Therefore, next to what falls within the scope of property law in
national legal systems, ‘certain other rights and interests constituting assets’ can also
be considered as property in the sense of Article 1 of the 1st Protocol (see, for exam-
ple, ECtHR 5 January 2000, Beyler v. Italy). Thus, for instance, the (value of) shares
in a company, a security right, intellectual property rights, an existing claim in tort,

as human dignity or the right to the free development of one’s personality nor
have such rights or principles been created through the interpretation of the
existing specific rights by the ECtHR. In these circumstances, among the specific
fundamental rights laid down in the Convention which are most relevant for the
issue in question is probably the right to private and family life as guaranteed by
Article 8 of the Convention and the right to the peaceful enjoyment of one’s
possessions as guaranteed by Article 1 of the 1st Protocol to the Convention.

As far as the right to family life in a strict sense is concerned, the case of a
party who has encountered financial losses as a result of a risky transaction can be
brought within the ambit of Article 8 of the ECHR if it entails the loss of a family
home.103 Thus, for example, in those cases where a suretyship contract concluded
by a family member is involved, it might be argued that to allow the bank to take
the family home of the surety who has not understood the risks involved in
signing a suretyship contract, and/or has not had any financial interest in the
transactions by his or her family member for which the surety has stood, is con-
trary to the surety’s right to respect for the family home. However, Article 8 may
not necessarily serve only the interests of the weaker party, since it can also be
understood as not merely protecting private life in a strict sense, but also personal
autonomy in general and freedom of contract.104 This means that, in principle, the
same conflict which arose in the Bürgschaft case between two sides of the constitu-
tional right to private autonomy on the basis of the right to the free development
of one’s personality as guaranteed by Article 2 (1) of the German Constitution
can also arise on the basis of the right to private and family life as guaranteed by
Article 8 of the ECHR Furthermore, this article may also embody a conflict
between economic rationality and the value of a family if a clash occurs between
the stronger party’s right to private autonomy and the weaker party’s right to
family life, including the family home, both of which can be derived from it.

Similarly, in view of the very broad definition of the term ‘possessions’ used
by the ECHR bodies,105 the right to the peaceful enjoyment of one’s possessions
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fishing rights on the basis of a lease contract with the State, the economic interests
connected with running a restaurant, or a claim against the State as a result of paying
too much tax, to name but a few, fall within the scope of Article 1. On this, see
Barkhuysen/Emmerik, De eigendomsbescherming van Artikel 1 van het eerste protocol
bij het EVRM en het Nederlandse burgerlijk recht, section 3.5, with further referen-
ces to the case law. See also Ploeger, De eigendomsbescherming van Artikel 1 van het
eerste protocol bij het EVRM en het Nederlandse burgerlijk recht, s. 5; Grosheide/van
Maanen, NTBR 2005, p. 144 f. 

106 The Universal Declaration, together with the International Covenant on Economic,
Social and Cultural Rights of 1966, and the International Covenant on Economic,
Social and Cultural Rights of 1966, comprises the so-called ‘International Bill of
Rights’. The Preamble to each instrument provides that ‘recognition of the inherent
dignity and of the equal and inalienable rights of all members of the human family
is the foundation of freedom, justice and peace in the world; and Article 1 of the
Universal Declaration proclaims that ‘[a]ll human beings are born free and equal in
dignity and rights’. Compare Brownsword, in: Friedmann/Barak-Erez, Human Rights
in Private Law, p. 188. 

107 Compare Brownsword, in Friedmann/Barak-Erez, Human Rights in Private Law,
p. 188; Dreier, Grundgesetz-Kommentar, Art. 1 I, p. 156. 

can also be invoked by both the stronger and the weaker party. This can occur in
cases in which the enforcement of a contract can entail the loss of property for the
weaker party. Thus, for example, a non-professional investor who invested his
property in securities which decreased in value might argue that to allow the bank
to take his or her property would constitute unlawful deprivation of possessions
in the sense of Article 1 of the 1st Protocol to the ECHR since the bank, for exam-
ple, had not adequately informed the investor about the risks involved in dealing
with securities on the stock exchange. The bank, however, may also invoke the
same provision against such an investor arguing that its inability to enforce the
contract and related securities against the investor’s property is contrary to its
right not to be deprived of its possessions. Such a scenario no longer appears to be
highly unlikely considering the decisions of the English courts in the  Wilson v.
The First County Trust Ltd case discussed in more detail in section 3.4.3.3 of
Chapter 3. In this case, both the Court of Appeal and the House of Lords held
that Article 1 of the 1st Protocol to the ECHR applied to the inability of the
lender to enforce its security rights as a result of one of the provisions of the
Consumer Credit Act 1974, and the Court of Appeal even found a violation of
this fundamental right.

Furthermore, although the guarantee of human dignity is not explicitly
mentioned in the text of the ECHR, there are important indications that human
dignity constitutes its implicit foundation. Thus, for Europe the Convention has
copied the principles agreed in the Universal Declaration of Human Rights of
1948, in which human dignity is explicitly declared to be one of its foundational
notions.106 A number of Convention rights, particularly the right not to suffer
torture, inhuman, or degrading treatment, and the right not to be held in servi-
tude, presuppose that there is a right not to be demeaned, degraded or denied
one’s dignity.107 Moreover, in its decision in the Christine Goodwin v. UK case, the
ECtHR explicitly emphasised that the ECHR is meant to protect human dignity.
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108 Brownsword, in: Friedmann/Barak-Erez, Human Rights in Private Law, p. 188. 
109 See Bernsdorff, in: Meyer, Kommentar zur Charta der Grundrechte der EU, Art. 6 Rn.

1, 11. 
110 See, for example, Pernice/Mayer, in: Grabitz/Hilf/Borchard, Kommentar zur Euro-

païsche Union, Article 6 EUV, Rn. 75. 

If one therefore accepts that human dignity is ‘the infrastructure on which the
entire superstructure of human rights is constructed’,108 it can also serve as a legal
basis for the protection of private autonomy and freedom of contact as part of
human dignity as empowerment. In such a case, similar conflicts which have been
discussed in more detail in section 5.3.2.2 in relation to German law may reappear
in the context of the European Convention. The conception of human dignity as
empowerment which presupposes individual autonomy which, in turn, expresses
itself through the exercise of contractual freedom, may come into conflict with
human dignity as constraint which limits individual autonomy in the best interest
of the individual as determined by the State or the right to family life as guaran-
teed by Article 8 of the Convention. Once again, both the stronger and the
weaker party will thus be able to rely on a fundamental right or principle in order
to protect their interests.

5.3.5 The Constitution for Europe

Compared to the ECHR and the national constitutions, including the German
Basic Law, the Constitution for Europe certainly contains the richest and the most
up to date catalogue of constitutional rights and principles. Many of them are of
importance for contract law in general, and could be relevant for the issues of
contractual justice arising in the context of risky financial transactions in parti-
cular. In the Preamble to the Charter of Fundamental Rights of the EU contained
in Part II of the Constitution, it is explicitly stated that ‘the Union is founded on
the indivisible, universal values of human dignity, freedom, equality and soli-
darity’. The Charter contains separate titles devoted to each of these principles
where specific provisions which flesh out their meaning are mentioned. Thus,
Article 1 of the title ‘Dignity’ contains an explicit guarantee of human dignity
which ‘must be respected and protected’. Title II: ‘Freedoms’ starts with the right
to liberty and the security of the person (Article 6). Despite a broad formulation
of this right and in contrast to Article 2 (1) of the German Basic Law, it does not
extend to protecting the general freedom of action (allgemeine Handlungsfreiheit)
and is limited to the physical freedom of movement.109 The absence of a general
right to freedom in the text of the Charter, which can be explained by the limits
to the EU’s competence (see section 4.3.3.1 in Chapter 4), has provoked criticism
that in such circumstances the ECJ will extensively interpret other fundamental
rights in order to fill in the gaps.110 Among the other rights contained in this title
which are of interest in the present context are the right to respect for private and
family life, home and communication (Article 7), the right to marry and found
a family (Article 9), the freedom to choose an occupation and the right to engage
in work (Article 15), the freedom to conduct a business (Article 16), which in-
cludes the freedom to pursue economic and commercial activities as well as
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111 According to the commentary to Article 16 of the Charter, this article is based on
the case law of the ECJ in which the freedom to pursue economic and commercial
activities as well as the freedom of contract are recognized. In particular, see Cases
C-90/90 and C-91/90, Neu and Others [1991] ECR I-3617, para. 13 (free choice of
contractual partners). See also Oliver/Roth, C.M.L.R. 2004, p. 427. 

freedom of contract,111 and the right to property (Article 17). Finally, Title IV:
‘Solidarity’ contains a broad range of workers’ rights, in particular, the guarantee
of social security and social assistance (Article 34) and that of a high level of
consumer protection (Article 38).

It can be seen from the foregoing that already on the level of principles laid
down in the Charter of Fundamental Rights of the EU one is confronted with the
conflict between the interests of the stronger and weaker party. In particular,
whereas the principle of freedom primarily protects the interests of the stronger
party, the principle of solidarity may be used to impose significant restrictions on
the principle of freedom with a view to protecting the interests of the weaker party
in contract law. This conflict also occurs on the level of more specific provisions
enshrined in the Charter and, which is particularly interesting, not only between
the provisions which specify different principles but also between those provisions
(or their meaning) which render one and the same principle concrete. Thus, as
has already been discussed in section 5.3.2.2 above, the concept of human dignity
enshrined in Title 1 of the Charter may be understood in the sense of both human
dignity as empowerment and human dignity as constraint, which are in fundamen-
tal conflict with each other. Within Title II devoted to freedom, a conflict may
occur between the freedom to conduct a business, which includes the freedom of
contract, on the one hand, and the right to respect for private and family life,
home and communication, the right to marry and found a family, or the right to
property, on the other. While the former can be invoked by financial institutions
in support of their claim for the enforcement of a ruinous contract for the weaker
party, the latter can be used by the weaker party as a defence against such claims
by financial institutions. Naturally, the right to freedom of contract may also clash
with other rights than those contained in Title II, such as the guarantee of human
dignity contained in Title I and the guarantee of social security and social assis-
tance and that of a high level of consumer protection contained in Title IV
devoted to solidarity.

5.3.6 Fundamental rights as a double-edged sword

The present overview of fundamental rights and principles which can be relevant
in the case of risky financial transactions shows that not only the interests of the
weaker party can be protected on their basis. Because of a wide range of values
which find their expression in national constitutions and international human
rights instruments and their originally liberal understanding, both the interests of
the stronger and those of the weaker parties can be protected on the basis of
fundamental rights. Moreover, in certain cases one and the same fundamental right
or principle can be used in support of the diametrically opposite claims of the two
parties. The best illustration of this noteworthy feature of the constitutionalisation
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112 See Barkhuysen/Emmerik, De eigendomsbescherming van Artikel 1 van het eerste
protocol bij het EVRM en het Nederlandse burgerlijk recht, s. 5.5, in which the
authors use this term in the context of two different roles of Article 1 of the 1st Proto-
col to the ECHR. They see a ‘constitutionalisation paradox’ in the fact that, on the
one hand, Article 1 provides an example of the constitutionalisation of private law,
but, on the other the same article also protects freedom of contract and freedom of
testamentary disposition, and in this sense can be regarded as a buffer against the
constitutionalisation of private law. 

of contract law, which can be rightly called ‘the constitutionalisation paradox’,112

is provided by the application by the German Constitutional Court of the consti-
tutional right to private autonomy as guaranteed by Article 2 (1) of the Basic Law
in the Bürgschaft case, as well as by the perplexities surrounding the concept of
human dignity and the Dutch general right to personality. Two different funda-
mental rights or principles or one and the same fundamental right can thus be
relied on by the financial institution in order to have the contract enforced and
by the surety or investor in order to get rid of this contract if it has resulted in a
life-long financial burden. Fundamental rights are therefore a double-edged sword
in the hands of both powerful creditors and weak debtors, and an expression of
fundamental contradictions with regard to values which exist in a society.

Since the interests of both the stronger and the weaker parties can be pro-
tected by the national constitutions and international human rights instruments,
fundamental rights may come into conflict with each other. The reason for this
is that in most cases the protection of a fundamental right of one party necessarily
entails interference with a fundamental right of the other party. Thus, in the
context of risky financial transactions, the protection of a surety or an investor on
the basis of the constitutional right to private autonomy in conjunction with the
principle of the social state, human dignity or the general right to personality
constitutes an intrusion upon the financial institution’s constitutional right to
private autonomy. Two problems become evident in this respect. Firstly, since
there can be one or more fundamental rights relevant to the case, the question is
which of them will ultimately be held applicable by the court in a concrete case.
Secondly, an even more difficult issue is how the conflict between the two
applicable constitutional rights, or, in some cases, between the two sides of one
constitutional right can be resolved. These issues will be the focus of our attention
in the following sections 5.4 and 5.5.

5.4 Competition between fundamental rights

5.4.1 The importance of the issue in the context of risky financial
transactions

The problem of the competition between fundamental rights (‘ Grundrechtskon-
kurrenz’) lies in the need to establish which right out of several fundamental rights
that are at first sight relevant in the circumstances of a particular case will in fact
apply. This issue is very topical in the context of risky financial transactions since,
as we have seen in the previous section, there can be several fundamental rights
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113 Zöllner, AcP 1996, p. 1. Compare Hillgruber, AcP 1991, p. 85: ‘Selbstbestimmung ist
ohne Selbstverantwortung nicht denkbar, und weil das Prinzip der Eigenverant-
wortlichkeit den Grundrechten immanent ist, kann es auch keinen Grundrechts-
schutz vor sich selbst geben.’

114 Wiedemann, JZ 1994, p. 411.
115 Teubner, KVGR 2000, p. 389.
116 Teubner, KVGR 2000, p. 389.

which at first sight seem to be relevant to these kinds of cases. Under the German
Constitution, for example, apart from the right to private autonomy in conjunc-
tion with the principle of the social state, which was applied by the Federal
Constitutional Court in Bürgschaft, the general right to personality and the right
to marriage and family, in particular, could also have been found to be applicable
in this case in order to protect the interests of the daughter who had acted as a
surety for her father’s debts.

The difficulties connected with choosing out of several constitutional rights
one right which is most relevant in a particular dispute involving a risky financial
transaction are illustrated by the fact that the decision of the Constitutional Court
to apply the surety’s right to private autonomy in this case was not received with
overwhelming consent in the German literature. On the one hand, criticism was
expressed concerning the choice of the Constitutional Court to derive the obliga-
tions of the private law courts to protect the weaker party against exceptionally
onerous contracts from the constitutional right to private autonomy which is
meant to protect freedom of action in the field of contract law. Thus, for example,
according to Zöllner, the right to the free development of one’s personality as
guaranteed by Article 2 (1) of the Basic Law protects freedom of contract against
its limitations by the legislator, but does not establish such limitations itself.113 A
comparable view was expressed by Wiedemann who also made a suggestion as to
the proper constitutional basis of the daughter’s claim. In his words:

‘Aus dem Grundrecht auf Handlungsfreiheit kann kein Recht auf Abschluß eines besseren
oder auch nur eines angemessenen Vertragsinhalts folgen, erst recht keine Befugnis zur
Änderungskündigung, um passable Bedingungen durchzusetzen. (…) Die Handlungsfrei-
heit garantiert gewiß kein Recht auf Vertragsbruch. (…) Er läßt sich zwar nicht unmittel-
bar aus Art. 2 Abs. 1 GG, wohl aber aus dem von den Grundrechten und Art. 20 GG
vorgestellten Menschenbild ableiten, das dem einzelnen Mitbürger nicht nur die Chance
garantieren will sich zu ruinieren, sondern sich unter angemessenen Bedingunen am
Arbeits- und Wirtschaftsleben beteiligen zu können.’114

On the other hand, there has also been criticism directed not at the change in the
constitutional interpretation of the right to private autonomy, but at the applica-
bility of this right in the Bürgschaft case. Thus, in the view of Teubner, ruinous
suretyships by family members do not amount to the problem of the inequality in
bargaining power.115 If this was so, Teubner asks, how would the Constitutional
Court have provided the necessary relief to the daughter if there had been no
stronger and weaker party in that case.116 Ruinous suretyships by family members
is also, in his opinion, not a problem of the high risks connected with sureties
stood by persons without income and property, since this kind of problem is solved
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117 Teubner, KVGR 2000, p. 389.
118 Teubner, KVGR 2000, p. 390 ff.
119 Teubner, KVGR 2000, p. 390 ff.
120 Compare, for example, Burkens, Algemeine leerstukken van grondrechten, p. 140. 
121 See, for example, Pieper, Grundrechte, p. 72; Pieroth/Schlink, Grundrechte, p. 76. In

practice, comparable rules are also followed by the Dutch courts. On this, compare
Burkens, Algemeine leerstukken van grondrechten, p. 155 ff. 

122 Pieper, Grundrechte, p. 72.

not through the indirect horizontal effect of constitutional rights but by execution
and bankruptcy law.117 Therefore, according to Teubner, the Constitutional Court
is erroneous in dealing with the problem of ruinous suretyships by family members
in terms of the conflict between subjective constitutional rights to private auton-
omy on the part of both the surety and the bank.118 For Teubner, suretyship con-
tracts concluded by family members of the principal debtor are problematic from
a constitutional point of view because they make use of family solidarity for
economic purposes, and thus the real conflict in this kind of case arises not
between two rights to private autonomy, but between economic rationality and
family life as guaranteed by Article 6 (1) of the Basic Law.119

5.4.2 Solutions to the problem of competing constitutional rights in
German constitutional law

The texts of the national constitutions and the international human rights in-
struments do not contain any guidelines with regard to the relationship between
the fundamental rights contained therein with each other. 120 Of particular in-
terest, therefore, is resorting to the German constitutional theory and case law
which provide the most elaborated rules aimed at verifying the correctness of the
first impression as to the relevance of a certain constitutional right to the circum-
stances of a particular case and determining its applicability thereto.121

One can distinguish three important rules contained therein. Firstly, if a
certain conduct falls within the scope of two constitutional rights which relate to
each other as lex specialis and lex generalis (a so-called ‘Idealkonkurrenz’), it is the
specific constitutional right which applies. This follows from the rule lex specialis
derogat lex generalis. In this context one speaks about ‘Allgemeine Spezialität’.122 An
example of the application of this rule can be found in the Handelsvertreter case
discussed in section 3.2.3.1 of Chapter 3 above. The impossibility to pursue one’s
profession without any compensation for two years can be regarded as an interfer-
ence with the right to the free development of one’s personality contained in
Article 2 (1) of the Basic Law. Since, however, the Basic Law also contains the
right of freedom to exercise a profession enshrined in Article 12 (1) (see section
3.5.2.1), which constitutes a specific manifestation of the right to the free
development of one’s personality, there is no need to apply the latter more general
right and it is the former more specific right which is applicable. Article 2 (1) of
the Constitution therefore applies insofar as a certain action is not protected by
specific constitutional rights. In fact, cases of algemeine Spezialität are the least
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123 Pieper, Grundrechte, p. 72. 
124 Compare BVerfG 4 October 1983, BVerfGE 65, 104, 112; BVerfG 20 May 1987,

BVerfGE 75, 348, 357.
125 See, for example, BVerfG 24 February 1971, BVerfGE 30, 173 (Mephisto), 200.
126 Pieper, Grundrechte, p. 72.
127 Pieper, Grundrechte, p. 73. 

problematic from the point of view of determining which constitutional right is
applicable.

Secondly, next to the cases of algemeine Spezialität there can also be cases of
a so-called ‘Einzelfallsspezialität’ or ‘konkrete Spezialität’.123 The latter is at stake
when a certain constitutional right in a concrete case has a closer connection with
the facts of the case. In this case it is this constitutional right which is applica-
ble.124 Thus, for example, in some of its decisions with regard to (politically or
socially) committed art (‘engagierter Kunst’) such as satire or parody, the Federal
Constitutional Court held that due to its Einzelfallsspezialität freedom of art (Ar-
ticle 5 (3) of the Constitution) superseded the right to freedom of expression
(Article 5 (1)).125

Finally, if none of the competing constitutional rights is superseded on the
ground of allgemeine or konkrete Spezialität, at stake is ‘Anwendungskonkurrenz’.126

It implies that two or more constitutional rights are relevant at the same time in
a concrete case and hence it should be established whether there has been a
violation of each of them in this case. This does not lead to particular problems
if all competing constitutional rights clauses provide for the same possibilities for
limitations on the exercise of the rights contained therein. If, however, the
possibilities for limitations differ, the problem is which limitation clause should
apply. According to the prevailing opinion, the limitation clause of a ‘stronger’,
i.e. the least susceptible to limitations, constitutional right will prevail.127 In prac-
tice, this means that even if an interference with a ‘weaker’ constitutional right
does not constitute a violation of the Constitution, a certain form of conduct will
already be unconstitutional if no justification is found for the interference with a
‘stronger’ constitutional right. The case of a religious procession which exercises
its constitutional right to freedom of religion and to freedom of assembly at the
same time provides an example of this rule. While under the Basic Law, the
freedom of religion is not susceptible to any limitations (Article 4 (2)), freedom
of assembly can be restricted by or pursuant to a statute (Article 8 (2)). The
prohibition of the procession by the State authorities accordingly constitutes an
interference with both constitutional rights. This means that such a prohibition
must be examined not only as to its compatibility with Article 8 (2), but also with
Article 4 (2) which envisages that the undisturbed practice of religion is guaran-
teed. The latter examination can thus sooner lead to finding a violation of the
Constitution than the former.
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128 This solution to the problem of ruinous suretyships is in particular advocated by
Teubner. See Teubner, KVGR 2000, p. 397 ff.

5.4.3 Constitutional law solutions and the problem of competition between
fundamental rights in the context of risky financial transactions

Whether the rules developed in German constitutional law for the purpose of
solving the problem of competition between two or more constitutional rights can
however provide a satisfactory solution for such competition in the case of risky
financial transactions resulting in burdensome consequences for one of the parties
appears to be rather doubtful. The reason for this is that from the point of view of
their validity, such contracts can be approached from two entirely different
perspectives, both of which are equally possible under fundamental rights law. On
the one hand, it can be argued that a potentially ruinous suretyship contract
which may entail extremely burdensome financial consequences for a family
member of the principal debtor is in principle illegal as such even if the bank has
informed the surety about the risks involved therein . In such a case, if the financial
institution nevertheless enters into a risky contract with a surety or an investor
and accepting the risk turns out to be unjustified for the latter, this contract will
be held void by the court and the financial institution itself will be liable for all
losses which have resulted from it. In order to avoid such a scenario, the only
reasonable alternative for the financial institution will be not to enter into
potentially burdensome contracts for the weaker party at all. The essence of this
approach, therefore, is the far-reaching protection of the weaker party against
itself to the detriment of the principle of the self-determination of the weaker
party which is not possible without self-responsibility for the consequences of
one’s actions. In support of such an approach, one can invoke, for example,
human dignity as constraint, which prohibits individuals from ruining themselves
and guarantees being able to live at a subsistence level, or the general right to
personality, which may be interpreted in such a way as to guarantee living without
debts as the only precondition for the development of one’s personality. Further-
more, suretyship contracts concluded by family members may be prohibited on the
ground that they exploit family solidarity for economic purposes and are therefore
contrary to the right to marriage and family life.128

On the other hand, it can also be argued that a potentially ruinous suretyship
contract by a family member of the principal debtor is valid as long as the bank
has fulfilled its duties with regard to bringing the transaction home to the surety,
and the latter can therefore be presumed to have given not only free but also
informed consent to such a contract. In more practical terms, such an approach
implies that if a potential surety or investor fully understands the risks involved
in a suretyship or investment contract and realizes the effects of the worst case
scenario for his or her well-being, but nevertheless decides to enter into such a
contract, he or she will not be able to avoid the contract and will be (at least
partially) liable for the losses which have been suffered as a consequence of
concluding the contract. The main issue in such a case would accordingly be
whether the stronger party, such as a financial institution, has fulfilled its duties
with regard to bringing the transaction home to the weaker party. If this is the
case and the weaker party can be presumed to have given its free and informed
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129 See in this context in particular section 5.5 below. 

consent to the risky transaction, it has to be responsible for the consequences of
its own actions and cannot avoid the contract which has resulted in a financial
burden. If the legality of highly risky transactions is accepted in society, the
defence which the weaker party may have on the basis of the German Constitu-
tion is the guarantee of human dignity as empowerment to decide oneself what is
good for oneself, or, most likely, on the basis of the right to private autonomy in
conjunction with the principle of the social state which had been recognized by
the German Federal Constitutional Court in the Bürgschaft case. The scope of the
constitutional right to private autonomy should in such a case be limited to
securing free and informed consent by the weaker party confronted with a com-
plex financial service or product and thus must not extend to protecting the
weaker party against the conclusion of a risky contract or against burdensome
consequences of such a contract if the prerequisite of free and informed consent
has been satisfied.129

It is submitted that none of the three rules for solving the problem of compe-
tition between fundamental rights in a concrete case can provide an answer to the
question of which of the two approaches must be followed in the case of risky
financial transactions. While the first rule, the rule of allgemeine Spezialität, is not
applicable here at all since the constitutional rights which can potentially be
relevant in this kind of case do not relate to each other as lex specialis and lex
generalis, the second rule, that of Einzelfallsspezialität or konkrete Spezialität, is not
very helpful either. The problem with this rule is that, depending on whether one
is for or against the far-reaching protection of individuals against themselves, one
can regard as more closely connected with the subject-matter of the case both
those fundamental rights which can be interpreted in such a way as to prohibit
highly risky contracts altogether and those rights which only aim to protect the
free will of an individual. In other words, in cases in which the validity of risky
contracts is at stake, the rule of Einzelfallsspezialität or konkrete Spezialität can be
used in order to control the content of a contract and to hold the contract void
if it is too risky for the weaker party, as well as in order to control the fairness of
a bargaining process which has led to the conclusion of the transaction without
controlling the content of the contract itself. The rule does not provide criteria
for choosing one option or the other. Furthermore, the problem in question
cannot be resolved on the basis of the third rule, i.e. the rule of Anwendungskon-
kurrenz, either, since the simultaneous application of both fundamental rights
which are aimed at holding risky contracts illegal and those rights which only
secure the free will of the parties entering into such contracts in a concrete case
may lead to two contradictory outcomes in one case. Moreover, if, for example,
this rule is nevertheless followed and human dignity, which is not subject to any
restrictions, is held to be relevant and is primarily understood in the sense of the
guarantee to be able to live at a subsistence level, then the constitutional right to
private autonomy in conjunction with the social state, for example, will have to
yield to it because, in contrast to the guarantee of human dignity, under Article
2 (1) of the German Basic Law, this right can be restricted in the interests of
others, the constitutional order or morality. It is extremely doubtful, however,
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whether this would be a satisfactory solution to the problem of risky contracts
potentially leading to high debts.

Accordingly, the fact that more than one fundamental right can be relevant
in cases involving risky contracts with (potentially) burdensome consequences for
one of the parties makes it difficult to predict which right will ultimately be found
by the courts to apply. Constitutional law does not provide clear criteria on the
basis of which a choice could be made between several fundamental rights which
are, at first sight, relevant in the cases in question. In the absence of such criteria,
there is a danger of arbitrary choices between fundamental rights made by the
judges guided primarily by their own views on the extent to which the weaker
party must be protected, which can be both in favour and against a far-reaching
protection of individuals against themselves.

5.5 Resolving the conflicts between fundamental rights

5.5.1 Perplexities concerning the issue

5.5.1.1 General

Once the applicable fundamental rights are determined, an even more compli-
cated question which arises is how to reach a decision on their basis if both parties
– the stronger and the weaker – are protected by them. This issue is particularly
important in the context of risky financial transactions, since, as has been illus-
trated in section 5.3 above, in principle, both powerful financial institutions and
much weaker sureties or investors can invoke fundamental rights or principles in
support of their interests. In such cases the conflict must be resolved between the
countervailing fundamental rights, or, as in case of human dignity or the right to
private autonomy, between two sides of one fundamental principle or right.

The texts of the national constitutions and international human rights
instruments give almost no clue as to the way such conflicts must be dealt with.
The explanation for this lies in the fact that fundamental rights clauses contained
therein have originated as defences against the State and were not meant to apply
in relations between private parties under private law. Therefore, no explicit
criteria for reconciling the clashing fundamental rights in a concrete case were
envisaged.

5.5.1.2 The absence of a hierarchy between fundamental rights

The major difficulty in resolving the conflicts between fundamental rights is that,
in principle, neither the German Basic Law and the Dutch Constitution nor the
ECHR and the Constitution for Europe establish a hierarchy between fundamen-
tal rights. Apart from the distinction which can be drawn between those rights or
principles which are in no circumstances subject to any limitation by the State
and reconciliation with other rights (the so-called ‘absolute rights’), such as the
guarantee of human dignity, on the one hand, and those rights which can be
limited by law in the interest of others or public order (the so-called ‘relative
rights’), such as the right to the free development of one’s personality or freedom
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130 In this context, Schermers, for example, speaks about ‘fundamental’ and ‘non-funda-
mental’ rights. While the latter are open to State interference, the former are not. See
Schermers, in: Matscher/Petzold, Protecting Human Rights, p. 565. 

131 In the German literature, see, for example, Dürig, in: Summum Ius Summa Iniuria,
p. 81, in particular, 84. In the Dutch literature, compare Algra, in: Inleiding tot de
Rechtswetenschap, p. R17B-I. 

132 Algra, in: Inleiding tot de Rechtswetenschap, p. R18B-I. Under the ‘generally recog-
nised human values’ Algra understands those values which relate to the essential
aspects of being a person which one as a whole cannot change (such as race and sex)
as well as those aspects which one cannot change without encroachment upon one’s
own personality (such as religion, world outlook or political convictions). See also a
comparable description of discrimination given by Burkens, in: Grondrechten, p. 49
ff., in particular, 63. 

133 In the German literature, see, for example, Blaesing, Grundrechtskollisionen. For cri-
ticism of this approach in Dutch literature, see, in particular, Burkens, Algemene leer-
stukken van grondrechten, p. 146 ff. 

134 Blaesing, Grundrechtskollisionen, p. 143 ff. 

of expression, on the other hand, the national constitutions and international
human rights instruments do not give clear indications as to the importance of
each fundamental right or principle in relation to other rights or principles
enshrined therein.130

In the academic literature, attempts have been made to establish a hierarchy
between fundamental rights in order to resolve the problem of the conflicts
between them. Thus, for example, some have tried to arrange fundamental rights
according to the criterion ‘Persongutwert geht vor Sachgutwert’.131 This idea implied
that those fundamental rights which are more closely connected with the ‘gener-
ally recognized human values’,132 such as the right to bodily integrity, the right to
privacy or the right to freedom of religion, supersede other fundamental rights,
such as the right to property. By contrast, others have tried to build the hierarchy
between fundamental rights from the point of view of the limitation clauses. 133

These scholars share the view that through differences in limitation clauses the
constitutional legislator expresses its view about the extent to which a certain
fundamental right must be protected. Apart from making a distinction between
‘absolute’ and ‘relative’ rights in the above-mentioned sense, the proponents of
this approach go further and try to determine the status of ‘relative’ fundamental
rights in relation to each other by referring to the differences in their limitation
clauses. In relation to the German Basic Law, Blaesing, for example, had distin-
guished between the following kinds of constitutional rights, starting with the
stronger and ending up with the weaker rights: rights which can only be restricted
for a limited number of purposes explicitly mentioned in the Basic Law, such as
the right to freedom of movement (Article 11); rights which can only be limited
by general laws, such as freedom of expression (Article 5); rights which can be
limited by special laws, such as the right to freedom of profession (Article 12 (1));
and, finally, the right to general freedom of action as guaranteed in Article 2 (1),
which, as a ‘Auffanggrundrecht’, is subject to the widest range of restrictions.134

However, none of these or other proposed criteria for establishing a hierarchy
between fundamental rights on the basis of the internal characteristics of these
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135 For other possible criteria for establishing a hierarchy between fundamental rights,
see, for example, Algra, in: Inleiding tot de Rechtswetenschap, p. R17B-I; van der
Hoeven, in: Mededelingen der Koninklijke Nederlandse Akademie van Wetenschap-
pen; van Wissen, in: Hirsch Ballin et al., Kerk en staat, p. 73. 

136 In the German literature, see, for example, Alexy, Theorie der Grundrechte, p. 140 ff.
In the Dutch literature, compare Burkens, Algemene leerstukken van grondrechten,
p. 147 f. 

137 Burkens, Algemene leerstukken van grondrechten, p. 148.
138 Burkens, Algemene leerstukken van grondrechten, p. 148.
139 Burkens, Algemene leerstukken van grondrechten, p. 148.

rights or their limitation clauses135 have gained general recognition in the litera-
ture or have been accepted by the courts. All of them can therefore be considered
to be more of a theoretical rather than of a practical interest. As one of the
criticisms of these criteria, it has been argued that making a hierarchy between
fundamental rights remains very abstract, unless one also takes into account the
intensity of the infringement of a certain fundamental right, or, in other words,
the intensity of the exercise of a fundamental right which is left after its infringe-
ment.136 According to Burkens, the main idea of this approach is that a minimum
infringement of the fundamental right which stands at the top of the hierarchy
will in most cases be more acceptable than a maximum encroachment upon the
right which stands at the bottom of the hierarchy.137 Under this approach, there-
fore, the resolution of a conflict between two fundamental rights by means of
establishing a hierarchy between them should have two points of orientation, i.e.
the hierarchy of fundamental rights as such and the hierarchy of the intensity of
their infringement.138 However, as Burkens himself acknowledges, although it is
possible to create such a model in theory, in practice the model will result in such
difficulties that it should be considered as unfeasible.139 Thus, this model, too, does
not lead to a significant clarification of the way in which the conflicts between
countervailing fundamental rights should be resolved.

As a result of the absence of a hierarchy between fundamental rights, the
main problems arise in the case of conflict between ‘relative’ fundamental rights
which can be considered to be of a more or less equal status. In view of the fact
that most fundamental rights which can be relevant in contract law disputes are
of this very kind and that the limitation clauses contained in fundamental rights
norms are clearly inapplicable to the relationships between private parties under
contract law, one has to start with a clean slate in order to develop criteria for
resolving the conflicts between those rights. The same is even more true for
conflicts between two sides of one fundamental right such as, for example, the
conflict between the two meanings of the constitutional right to private autono-
my, which was at stake in the Bürgschaft case.

5.5.1.3 The difficulty of establishing the content of ‘absolute’ fundamental
principles: the case of human dignity

The problem of striking a balance between colliding fundamental rights on the
basis of the national constitution or international human rights instruments may
arise even in those cases in which the application of ‘absolute’ fundamental rights
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140 See, for example, Hesse, Verfassungsrecht und Privatrecht, p. 24 ff.; Canaris, Grund-
rechte und Privatrecht, p. 56 f.; Diederichsen, AcP 1998, p. 171, in particular, 180 ff.;
Oeter, AöR 1994, p. 538; Oeter, TelAvivU.S.L. 1994, p. 15. 

141 For the methodology of balancing the interests, see Hirschberg, Der Grundsatz der
Verhältnismäßigkeit, p. 101 ff., 173 ff.; Hubmann, AcP 1956, p. 85; Hubmann, in:
Hubmann/Hübner, Festschrift für Ludwig Schnorr von Carolsfeld, p. 173 ff.; Larenz,
Methodenlehre der Rechtswissenschaft, p. 404 ff. See also Hanau, Der Grundsatz der
Verhältnismäßigkeit, in particular, p. 94 f. 

142 BVerfG 15 January 1958, BVerfGE 7, 198 (Lüth), 210 f.

or principles, such as human dignity, is involved. Although human dignity can be
considered to enjoy a higher status in relation to those fundamental rights which
are subject to limitations, due to a broad formulation of this norm, it is not always
easy to determine its precise content in a concrete case. As we have seen in
section 5.3 above, a conflict may arise between the conception of human dignity
as constraint and that of human dignity as empowerment. In essence, the search
for the meaning of human dignity in the circumstances of a particular case can be
compared to resolving the conflict between two countervailing fundamental
rights. While in the former case it is not easy to establish the content of a norm
because of its vagueness, in the latter case it is difficult to strike a balance between
two colliding norms. The need to resort to human dignity, however, does not arise
if, as in the German Handelvertreter case, one can invoke specific fundamental
rights, which give expression to human dignity. If this is the case, at stake will be
a pure conflict between fundamental rights.

5.5.2 The methods of resolving the conflicts between fundamental rights in
private law disputes between private parties

5.5.2.1 Resolving conflicts between constitutional rights under the theory of
‘indirect effect’ 

In the absence of clear-cut solutions to conflicting fundamental rights in the texts
of national constitutions and international human rights instruments, the courts
and academics tried to find such solutions themselves. Of major interest in this
respect are German legal doctrine and practice in which the problem of conflicts
between constitutional rights has been specifically addressed in the context of the
possible effect of fundamental rights in private law, in particular when developing
and applying the theory of ‘indirect effect’ and that of ‘State duties to protect
constitutional rights’ discussed in Chapter 3 above.

It is undisputed in German legal doctrine and practice that the theory of
‘indirect effect’ concerns a balancing of interests (Güterabwägung).140 This balanc-
ing of interests is thus a method of resolving conflicts between colliding constitu-
tional rights in private law disputes.141 The idea of balancing had already been
central in the Lüth case in which the German Federal Constitutional Court held
that an individual balancing of the values of the basic right against the values of
private law must be undertaken in the light of ‘all the essential circumstances of
a concrete case’.142 That the balancing of interests was to be carried out not only
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143 See, for example, BVerfG 11 May 1976, BVerfGE 42, 143 (Deutschland-Magazin), 147
f.; BVerfG 11 May 1976, BVerfGE 42, 163 (Echternach), 168 f.; BVerfG 3 June, 1980,
BVerfGE 54, 208 (Böll), 215 ff. For the discussion of these cases, see Quint, Ml.L.R.
1989, p. 318 ff.

144 See, for example, BVerfG 9 February 1994, BVerfG 90, 27 = NJW 1994, 1147 (Para-
bolantenne). 

145 Compare Diederichsen, JURA 1997, p. 60. 
146 BVerfG 9 February 1994, BVerfGE 90, 27 = NJW 1994, 1147 (Parabolantenne), 1148.

in cases of conflicts between private law values and constitutional law values, but
also in those cases when the collision occurred between two constitutionally
protected interests, became clear in the subsequent case law of the Constitutional
Court. Its case law contains many examples of balancing between freedom of
expression and personal honour (which in itself enjoys constitutional protection
as an important element of the general right to personality)143 or the right to prop-
erty and freedom of information,144 to name but a few.

The balancing of interests protected by constitutional rights has not produced
and has not been meant to produce more general rules with regard to the mutual
relationship of constitutional rights which could be consistently applied in
subsequent cases. In the view of the Constitutional Court, which had been made
clear in Lüth and other cases, the relationship between constitutional rights is
flexible.145 This implies that, depending on the circumstances of an individual case,
sometimes one and sometimes another constitutional right will weigh heavier. A
good illustration of the balancing of interests as protected by constitutional rights
against each other in private law disputes is provided by the decision of the
Constitutional Court in the Parabolantenne case which was also discussed in
section 3.2.2.4.3 above. In this case, a dispute between a house owner and a
tenant concerning the installation of a satellite dish resulted in a clash between
the basic right to ownership (Article 14 (1), first sentence, of the Basic Law) and
the basic right to freedom of information (Article 5 (1), first sentence, of the Basic
Law). According to the Constitutional Court, when deciding such cases, the
courts should take into account the following:

‘Beim Streit um die Anbringung von Parabolantennen an Mietwohnungen kommt es vor
allen darauf an, was unter Berücksichtigung von Treu und Glauben als vertragsgemäßer
Gebrauch einer Wohnung i.S. des § 536 BGB anzusehen ist. Dabei sind die Eigen-
tumsinteressen des Vermieters an eer auch optisch ungeschmälerten Erhaltung des
Wohnhauses und die Informationsinteressen des Mieters an der Nutzung zugänglicher
Informationsquellen zu berücksichtigen. Da beide Interessen durch Grundrechte geschützt
sind, von denen keines den anderen generell vorgeht, hängt die Entscheidung davon ab,
welche Beeinträchtigung im Rahmen des vom Gesetzgeber abstrakt vorgenommenen
Interessenausgleichs im konkreten Fall schwerer wiegt.’146

Thus, in the view of the Constitutional Court, the balancing between two consti-
tutionally protected interests with an equal status within the framework of the
general private law clauses involves an examination of the extent of the invasion
upon each interest. The application of this criterion in practice implies that the
interest upon which the encroachment in a concrete case is more serious must ulti-
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ff; Oeter, AöR 1994, p. 538 ff.

152 Compare Canaris, Grundrechte und Privatrecht; Oeter, AöR 1994, p. 549 ff. 

mately prevail. In the case at hand, the Constitutional Court found that the
private law courts had violated the tenant’s constitutional right to freedom of
information by giving priority to the interests of house owners in advance when
balancing them with the countervailing interests of tenants without specifying
which qualities of the object for rent justify such a conclusion.147 Such a priority,
in the view of the Constitutional Court, is given in particular when the private
law courts reject the claim of a tenant of foreign origin to obtain access to
programmes from his country of origin by qualifying the installation of a satellite
dish as a ‘special use’ (‘Sondernutzung’) of the house and thus not as ‘a use in
conformity with a lease agreement’ (‘vertragsmäßigen Gebrauch der Mietsache’).148

What the private law courts had to do in order to avoid the intervention of the
Constitutional Court in that case was to strike a balance between the competing
interests of the parties, taking into account, in particular, the extent to which the
tenant could receive the programmes from his country of origin without a satellite
dish.149

This method of resolving the conflicts between colliding constitutional
values, which, in my view, has been rightly called by an American observer of
the development in German law the technique of ‘ad hoc balancing’,150 has led to
much criticism in German literature of the theory of ‘indirect effect’ as such. In
particular, both private and public law scholars have pointed to the fact that an
extensive balancing of interests undertaken by the Constitutional Court when
applying the theory of ‘indirect effect’ is not based on any objective criterion and,
therefore, it increases the likelihood of highly subjective decisions in private law
cases which are difficult to predict. 151 As an alternative to the technique of ‘ad
hoc’ balancing under the theory of ‘indirect effect’ in contract law disputes, some
scholars have advocated the replacement of the theory of ‘indirect effect’ by the
theory of ‘State duties to protect constitutional rights’.152

5.5.2.2 Resolving conflicts between constitutional rights under the theory of
‘State duties to protect constitutional rights’

The idea behind the extension of the concept of ‘State duties to protect constitu-
tional rights’ in contract law is to open up the possibility of protecting one private
party against another or against itself in contractual relations by holding the
legislature and the courts in violation of constitutional rights when there is a
failure to take necessary protective measures (see section 3.2.3 in Chapter 3). In
the view of Canaris – the major proponent of the introduction of this theory in
the realm of private law – the advantage of the new approach over the theory of
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153 Canaris, Grundrechte und Privatrecht, p. 38; see also Oeter, AöR 1994, p. 537. 
154 The principle of proportionality (Grundsatz der Verhältnismäßigkeit)) in a broad sense

aims to set the boundaries for limitations to constitutional rights. One can distinguish
three components of this principle: 1) the limitation should be used only for a
legitimate end; 2) the limitation should be necessary for achieving this end; 3) the
limitation should be proportional (i.e. the principle of proportionality in the narrow
sense). See Medicus, AcP 1992, p. 51. In the view of Canaris, however, an unmodified
application of the principle of proportionality, which applies in cases when constitu-
tional rights as defence rights against the State are at stake, is in principle excluded
in the case of ‘Untermaßverbot’. Canaris, Grundrechte und Privatrecht, p. 44 f. 

155 Canaris, Grundrechte und Privatrecht, p. 39. 

‘indirect effect’ is that it makes clear, firstly, that the addressee of constitutional
rights is the State, and, secondly, that private parties are affected by constitutional
rights because the State is obliged to protect them against each other even in
private law relationships.153

The major criterion for answering the question whether the State is in
violation of its duty to protect is a special form of the proportionality principle
which Canaris calls ‘Untermaßverbot’.154 It implies that the Basic Law guarantees
a minimum of protection to private parties and if this minimum is not observed
in a particular case then the legislator or the courts have violated the Basic Law.155

The ‘Untermaßverbot’ thus indicates the point when the level of protection given
to a private party is below the minimum guaranteed by a certain constitutional
right and thus the State’s duties to protect this right are not fulfilled.

In view of its proponents, the main advantage of the application of the
concept of ‘State duties to protect constitutional rights’ and the criterion of
‘Untermaßverbot’ in contract law disputes between stronger and weaker parties is
that it becomes clear that at stake in a particular case is the need for at least a
minimum level of protection for the weaker parties and, therefore, there is no need for
a comprehensive balancing of constitutionally protected interests, which is charac-
teristic of the theory of ‘indirect effect’. At the same time, resorting to these
concepts does not completely eliminate the problem of a difficult balancing of
constitutionally protected interests against each other, which is inherent in
disputes upon the conclusion of a risky contract which has resulted in burdensome
consequences for one of the parties. The reason for that is that in most cases the
protection of the fundamental right of one party simultaneously constitutes an
interference with the fundamental right of the other party. This was recognized
by the German Constitutional Court in its decision in the Handelsvertreter case
in which the Court for the first time resorted to the concept of ‘State duties to
protect constitutional rights’ in order to protect the weaker party. As the Court
put it:

‘[J]ede Begrenzung der Vertragsfreiheit zum Schutze des einen Teils gleichzeitig in die
Freiheit des anderen Teils eingreift. Wird die Zulässigkeit von Vertragsklauseln mit
Rücksicht auf die Berufsfreiheit der für einen Unternehmer tätigen Vertragspartner ein-
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156  BVerfG 7 February 1990, BVerfGE 81, 242 (Handelsvertreter), 255. See also BVerfG
19 October 1993, BVerfGE 89, 214 (Bürgschaft), 231 f. 

157 Compare Auer, Materialisierung, Flexibilisierung, Richterfreiheit, p. 169. 
158 Canaris, Grundrechte und Privatrecht, p. 80. 
159 Compare Diederichsen, AcP 1998, p. 171, in particular, 253 ff.; Medicus, AcP 1992,

p. 52 ff., in particular, 69. Both authors argue that the principle of proportionality in
general, and in particular that of ‘Untermaßverbot’, are not applicable in private law
relations because constitutional rights in most cases protect the interests of both
parties. For a contrary argument in favour of the application of the principle of
proportionality in general in private law, see Canaris, Grundrechte und Privatrecht,
p. 33 ff. 

160 BVerfG 19 October 1993, BVerfGE 89, 214 (Bürgschaft), 231 f. 

geschränkt, bewirkt das einen Eingriff in die Freiheit der Berufsausübung des Unterneh-
mers.’156

Thus, in case of the application of the theory of ‘State duties to protect consti-
tutional rights’ the protective function of constitutional rights (‘Schutzgebotzfunk-
tion der Grundrechte’) comes into conflict with the function of constitutional
rights as defensive rights against the State (‘Eingriffsverbotzfunktion der Grundrech-
te’). This conflict also occurred in the Bürgschaft case in which the right to private
autonomy on the part of the surety in its protective function clashed with the
defensive right to private autonomy on the part of the bank.157 For resolving this
tension Canaris suggests several factors which should be taken into account when
examining whether a State duty to protect exists in a concrete case:

‘Je höher der Rang des betroffenen Grundrechts, je schwerer der drohende Eingriff, je
intensiver die Gefahr, je geringer die Möglichkeit seines Trägers zu effizientem Selbst-
schutz und je schwächer das Gewicht gegenläufiger Grundrechte und Interessen ist, desto
eher eine verfassungsrechtliche Schutzpflicht zu bejahen.’158

Although these factors can in theory be helpful in finding whether there is a lack
of minimum protection and thus the breach of the State duty to protect a parti-
cular constitutional right, their application by the courts in such contract law
cases as the Bürgschaft case leads to nothing other than a balancing of constitu-
tional rights, the result of which is not easy to predict in advance. Therefore, it
can be argued that in those cases in which constitutional rights protect the
interests of both the stronger and the weaker party, the principle of ‘Untermaßver-
bot’ boils down to balancing the constitutionally protected interests of the two
parties which aims to avoid the disproportional limitation of one interest as a
result of the protection of the other.159 The reasoning of the Constitutional Court
in Bürgschaft, in which the Court simply held that the conflicting constitutional
rights in this case should be seen in connection with each other and therefore the
right of the strongest must not always prevail,160 appears to support this conclu-
sion.

Thus, the application of both the theory of ‘indirect effect’ and the theory of
‘State duties to protect constitutional rights’ in disputes arising from a risky
financial transaction, in which both parties are protected by fundamental rights,

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



Chapter 5: The protection of the weaker party by means of fundamental rights 249

161 Compare Nannen, Grundrechte und privatrechtliche Verträge, p. 77 ff.; Diederichsen,
AcP 1998, p. 171, in particular, 228; Spieß, DVBL 1994, p. 1226.

162 Compare Burkens, Algemene leerstukken van grondrechten, p. 148. 
163 Compare the observations of Singer in his discussion of the Bürgschaft case. Singer, JZ

1995, p. 1139.

involves the need to strike a balance between broadly formulated fundamental
rights which can only be done by weighing the interests protected by those rights
against each other.161 The balancing of interests is thus the only workable method
for resolving conflicts between fundamental rights in disputes concerning contrac-
tual justice. Fundamental rights provide a general structure for this balancing
process.162 The factors which are considered to be of major importance here are
the status of the constitutional rights involved, which is primarily determined by
whether those rights are subject to a limitation or not, and the intensity of their
infringement.163 German law, however, does not provide for concrete criteria for
weighing the constitutionally protected interests of one party against those of the
other.

5.5.3 Striking a balance between the right to private autonomy and the right
to private autonomy in conjunction with the principle of the social
state in Bürgschaft

5.5.3.1 An outcome of the balancing – a directive

Having established that in the absence of the hierarchy between fundamental
rights the only method of resolving conflicts between fundamental rights is to
balance the interests protected by those rights, it is now time to demonstrate the
practical implications of applying this method for resolving disputes arising in the
context of risky financial transactions by using the example of the decision of the
German Federal Constitutional Court in the Bürgschaft case. As has already been
mentioned in section 5.3.2.1 above, in this case the balance had to be found
between the bank’s constitutional right to private autonomy and the surety’s
constitutional right to private autonomy in conjunction with the principle of the
social state. To put it in terms of the theory of ‘State duties to protect constitu-
tional rights’, one had to find the balance in this case between the protection of
the private autonomy of the weaker party and the interference with the private
autonomy of the stronger party. In practical terms, this means that the purpose of
the balancing process here was to establish the extent to which the weaker party
should be protected when entering into a suretyship contract. The main question to be
considered in this section, therefore, is whether the method of balancing the
constitutionally protected interests against each other can provide a clear answer
to this question and to offer workable rules for resolving the disputes between
financial institutions and private parties who end up in financial difficulties
resulting from the conclusion of a risky financial transaction. For this purpose, the
focus here will be on the outcome of the balancing process in the Bürgschaft case,
which was formulated by the Constitutional Court in the following way:
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164  BVerfG 19 October 1993, BVerfGE 89, 214 (Bürgschaft), 232 ff.

‘Handelt es sich (…) um eine typisierbare Fallgestaltung, die eine strukturelle Unterlegen-
heit des einen Vertragsteils erkennen läßt, und sind die Folgen des Vertrages für den
unterlegenen Vertragsteil ungewöhnlich belastend, so muß die Zivilrechtsordnung darauf
reagieren und Korrekturen ermöglichen. Das folgt aus der grundrechtlichen Gewährleis-
tung der Privatautonomie (art. 2 Abs. 1 GG) und dem Sozialstaatsprinzip (art. 20 Abs. 1,
Art. 28 Abs. 1 GG). (…) Heute besteht weitgehend Einigkeit darüber, daß die
Vertragsfreiheit nur im Falle eines annähernd ausgewogen Kräfteverhältnisses der Partner
als Mittel eines angemessenen Interessenausgleichs taugt und daß der Ausgleich gestörter
Vertragsparität zu den Hauptaufgaben des Zivilrechts gehört. (…) Für die Zivilgerichte
folgt daraus die Pflicht, bei der Auslegung und Anwendung der Generalklauseln darauf zu
achten, daß Verträge nicht als Mittel der Fremdbestimmung dienen. Haben die Vertrags-
partner eine an sich zulässige Regelung vereinbart, so wird sich regelmäßig eine weiterge-
hende Inhaltskontrolle erübrigen. Ist aber der Inhalt des Vertrages für eine Seite
ungewöhnlich belastend und als Interessenausgleich offensichtlich unangemessen, so
dürfen sich die Gerichte nicht mit der Feststellung begnügen: “Vertrag ist Vertrag”. Sie
müssen vielmehr klären, ob die Regelung eine Folge strukturell ungleicher Verhandlungs-
stärke ist, und gegebenenfalls im Rahmen der Generalklauseln des geltende Zivilrechts
korrigierend eingreifen.’164

This reasoning by the Court boils down to establishing a broadly formulated rule,
or, more exactly, a directive, for the private law courts. According to this directive,
in cases where a ‘structural inequality in bargaining power’ has led to a contract
which is exceptionally onerous for the weaker party, the private law courts are
obliged to intervene in contractual relations between the parties in order to
protect the weaker party. This obligation on the part of the private law courts
follows from their duty to guarantee a constitutionally protected right to private
autonomy in conjunction with the principle of the social state.

As has already been mentioned above, there appears to be an agreement in
the German literature about the three most important consequences of the
Bürgschaft case for the whole of contract law. Firstly, according to the Constitu-
tional Court, the Basic Law requires private parties to be protected against them-
selves. This protection should take place through legislation and court decisions.
Secondly, it is in accordance with the value system embodied in constitutional
rights and the principle of the social state that private autonomy in general, and
contract law in particular, should fulfil not only the task of ordering relationships
between private parties, but also the task of protection. Third, in typical cases of
structural inequality between parties, the content of every legal transaction is to
be scrutinized by a respective court as to its onerousness for the weaker party. All
kinds of contracts and corporate decisions are open to intervention by the courts.
In the same way as the phrase ‘a contract is a contract’ cannot in isolation provide
a sufficient legal basis for the binding force of a contract, so can the phrase ‘a
majority is a majority’ provide a sufficient legal basis for the binding force of
corporate decisions.

It is submitted that it is the third message of the Constitutional Court in the
Bürgschaft case which entails more questions than answers. While the reasoning
of the Court clearly implies that, in the absence of special legislation, the weaker
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165 Reich, Markt und Recht, in particular, p. 182 ff.
166 Reich, Markt und Recht, p. 81. 
167 Compare Zöllner, AcP 1996, p. 15 ff., in particular, 35; Adomeit, NJW 1994, p. 2468;

Spieß, DVBL 1994, p. 1227 f.; Hillgruber, AcP 1991, p. 79 ff.; Weick, in: Wilson/
Rogowski, Challenges to European Legal Scholarship, p. 20; Canaris, Grundrechte
und Privatrecht, p. 49, fn. 147. 

168 Compare Zöllner, AcP 1996, p. 18 ff., with further references; Adomeit, NJW 1994,
p. 2468; Spieß, DVBL 1994, p. 1228. 

169 See, for example, Hillgruber, AcP 1991, p. 79 ff.; Medicus, AcP 1992, p. 64. 

contractual parties should be protected by the courts, it does not make it entirely
transparent in which cases the courts have a duty to protect and how far this
protection should extend in order to be in conformity with the Constitution, or,
to use the terminology of Canaris, to satisfy the criterion of ‘Untermaßverbot’
considered in section 5.5.2 above. These two questions are of particular interest
in the present context and therefore deserve a more detailed discussion to which
I will now turn.

5.5.3.2 Uncertainties surrounding the meaning of the directive

5.5.3.2.1 The notion of ‘structural inequality in bargaining power’ and contract law

First of all, the Constitutional Court tries to limit the number of cases in which
controlling the content by the courts is required and for this purpose it resorts to
such notions as ‘structural inferiority’ and, in particular, ‘structural inequality in
bargaining power’. The idea of structural inferiority was in particular advocated
by Reich in his book ‘Markt und Recht’ in which the author strongly criticized the
capitalist market economy and saw in it the cause of the misuse of freedom of
contract.165 In his view, the whole structure of communication (‘Kommunikations-
struktur’) in modern markets is oriented towards the interests of corporations, and
the consumer has the role of a passive-receptive market participant. As a result of
this structure of markets the consumer is almost always in an inferior position. The
market power of ‘active market participants such as trading companies, banks and
other corporations, is a “regular phenomenon” ’.166 These ideas, however, cannot
be considered to constitute a prevailing opinion in the German literature, and,
therefore, it is not surprising that the use of the notion of the structural inequality
in bargaining power by the Constitutional Court as a criterion for deciding
contract law cases has provoked much criticism. It has been argued that the
concept is obscure and not an appropriate basis for distinctions between the
parties to the contract and thus limitations on the freedom of contract.167 Among
the reasons for this rejection, it has in particular been mentioned that it is im-
possible to presume in advance which party is the stronger and which is the
weaker.168 The criticism of the Constitutional Court’s presumption in the
Handelsvertreter case that a commercial agent is always the weaker party illustrates
this point.169 Therefore, in this view, any generalizations about the strength of a
particular party in contractual relations are incorrect, since not every commercial
agent or consumer is necessarily a weaker party in all cases. Apart from this, strong
criticism has also been expressed with regard to making a connection between the
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170 Canaris, in: Badura/Scholz, Wegen und Verfahren des Verfassungslebens, p. 873. 
171 Zöllner, AcP 1996, p. 24 ff. 
172 Zöllner, AcP 1996, p. 28 ff.

contractual inferiority of one of the parties and contractual fairness. Thus, for
example, in the view of Canaris, is ‘die Unterstellung, daß ökonomische oder soziale
Ungleichheit als solche den Vertragsinhalt zum Vorteil des einen und Nachteil des andern
Teils beeinflußt und dadurch zu ungerechten Ergebnissen führt, in dieser Allgemeinheit
unter den Bedingungen einer modernen Marktwirtschaft völlig wirklichkeitsfremd’.170 A
comparable view was also advocated by Zöllner who rejected the line of reasoning
according to which freedom of contract presupposes self-determination which, in
its turn, presupposes an equality in power between the parties, and therefore, in
the case of inequality between the parties, the exercise of freedom of contract is
impossible.171 In his view, the only workable criterion for the validity of contracts
is the extent of the party’s freedom to decide.172

Whereas entering into this discussion falls outside the scope of this book, a
glimpse at the reasoning provides evidence that the notion of ‘structural inequal-
ity in bargaining power’ is rather controversial. This fact clearly shows that in the
course of balancing between competing fundamental rights the constitutional
courts as well as the ordinary courts may enter into highly controversial and
politically sensitive areas. It is rather doubtful, however, whether fundamental
rights contain any answer to the question of whether or not social and economic
inequality necessarily lead to contracts which are only beneficial for the stronger
party. Nor is it obvious that this answer can be found by the courts in the course
of striking a balance between fundamental rights.

5.5.3.2.2 The scope of the protection of the weaker party against risky financial
transactions

Once the existence of an imbalanced relationship and the weaker party are
established – which was certainly the case in Bürgschaft – an even more difficult
issue which arises is to what extent the weaker party should be protected against
risky financial transactions. Should potentially ruinous risky contracts be held
invalid only if the weaker party has not freely entered into them or is a huge
discrepancy between the obligation incurred and the financial potential of the
weaker party already sufficient to invalidate such contracts? Or, alternatively, can
the weaker party who has freely entered into a highly risky contract avoid this
contract simply because it has resulted in burdensome financial consequences for
that party? In practical terms, the main issue here is whether potentially ruinous
risky contracts must be prohibited as such or allowed subject to the condition that
the stronger party has taken steps to bring the transaction home to the weaker
party. In the language of constitutional rights, the question can be put as follows:
is it constitutional to freely agree to a potentially ruinous obligation and to be
obliged to bear its consequences? It is submitted that in its directive in the Bürg-
schaft case the German Federal Constitutional Court did not provide a clear
answer to this question.

If one follows the logic of the Constitutional Court, one may derive from its
decision the following rules for the private law courts. Firstly, they should consider
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173 BVerfG 19 October 1993, BVerfGE 89, 214 (Bürgschaft), 233. 
174 The Constitutional Court is not very clear on this point. In its reasoning quoted in

section 5.5.3.1 above it first referred to ‘unusually burdensome consequences of the
contract’ and then to ‘unusually burdensome content of the contract’. 

175 Adomeit, NJW 1994, p. 2467. According to Adomeit, ‘ein Vertrag, der einen der
beiden Vertragspartner ungewöhnlich stark belastet und das Ergebnis strukturell
ungleicher Verhandlungsstärke ist, ist nichtig.’

176 Compare Wiedemann, JZ 1994, p. 412 f. According to Wiedemann, the criterion of
an ‘unusually burdensome contract’ is new if one interprets it as detrimental eco-
nomic and personal consequences for the party concerned. In his view, this was not
meant. Such a limitation would be too narrow because it would only imply protection

whether the contract is ‘unusually burdensome’ for one of the parties, and, second-
ly, whether this has been the result of a ‘structural inequality in bargaining power’.
Thirdly, if both criteria are satisfied, the private law courts should intervene. On
the one hand, this reasoning by the Court can be interpreted in the sense that the
striking discrepancy between the obligation incurred and the financial potential
of the surety is not a decisive element for determining the validity of a contract
but only a recommendation for a closer examination of the surety’s motivation
and the circumstances surrounding the conclusion of the contract. In this inter-
pretation, it is the bargaining process which is decisive for determining the
validity of a risky contract and not the fact that a potentially ruinous obligation
has been entered into as such, let alone the burdensome consequences of such a
contract. Support for such an understanding of the Constitutional Court’s direc-
tive can be found in the way in which the Constitutional Court applied the rules
established by it to the circumstances of the Bürgschaft case.173 According to the
Court, the risks taken by the daughter in the case at hand were ‘unusually high’
and difficult to understand even for an experienced person, let alone for a 21-year
old person without a high level of education. When there is such a manifest
inferiority of one of the parties, it is decisive, in the view of the Court, in which
way the contract has come into existence and, in particular, how the stronger
party has behaved.

On the other hand, however, while reading the judgment, one cannot but
notice the great importance attached by the Constitutional Court to the burden-
some content, and, in particular, the burdensome  consequences of the suretyship
contract,174 which, however, by operation of law, is a unilateral contract which is
always in favour of a creditor and therefore by its very nature is imbalanced. The
emphasis placed by the Constitutional Court on the content and consequences
of the suretyship contract makes it possible to argue, as Adomeit does, that the
Court introduced a new general clause which can be formulated as follows: a
contract which is exceptionally onerous for one of the parties and which is the
result of inequality in the bargaining power is void.175 If one assumes that the
Court had in mind not the burdensome personal and economic consequences of the
contract for the surety, but the gross disproportionality between the amount of the
obligation incurred under the suretyship and the surety’s capital and income at the time
when the contract was concluded – which appears to be the most plausible interpre-
tation of the Court’s reasoning –,176 it is still not very clear what role, if any,
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against economic ruin. In the view of Wiedemann, what the Constitutional Court
had in mind was controlling the content of the contract.

177 BVerfG 19 October 1993, BVerfGE 89, 214 (Bürgschaft), 234. 

should be left to the bargaining process in assessing the validity of extremely risky
contracts. The view that the Constitutional Court was primarily concerned with
the extent of the surety’s obligation in comparison with her income and property,
rather than with whether or not this obligation had been freely entered into, may
be supported by the Court’s decision in a joined case in which the wife had stood
surety for her husband’s consumer credit. Having commenced its reasoning by
pointing out that, in contrast to the daughter’s case, no high risks were at stake
here and that the amount of the credit – DM 30,000 (15,000 Euros) – was not
unusually high, the Court came to the conclusion that in this case no interference
had taken place with the surety’s freedom to decide whether or not to enter into
a suretyship contract and therefore the contract was valid.177 It is obvious that in
the case of such an interpretation of the Constitutional Court’s reasoning in
Bürgschaft, the emphasis in determining the validity of risky contracts shifts from
controlling the bargaining process to controlling the content of the contract
aiming to prevent the parties from taking potentially burdensome financial
obligations as such.

The uncertainties as to what the Constitutional Court had in mind when
delivering its decision in Bürgschaft have led to uncertainties in practice. The
main issue which was not clearly resolved was whether the banks could really have
prevented the suretyship contract from being held void by avoiding reassuring
statements or by frankly explaining the high risks and economic burden attached
thereto, or whether in reality the only way of avoiding such problems was not to
enter into such a contract at all. In other words, it was left unclear whether the
contract with the surety would have been held valid if the bank had informed her
about the risks involved in signing a suretyship contract.

5.5.4 Contractual justice in cases involving risky financial transactions
and the balancing between fundamental rights

The preceding analysis of the way in which the conflict between colliding funda-
mental rights of contractual parties was resolved in the Bürgschaft case makes it
possible to draw several important conclusions with regard to the implications of
balancing between fundamental rights for the issue of contractual justice in the
case of risky financial transactions.

In the first place, the decision of the German Federal Constitutional Court
in Bürgschaft makes it clear that because of the very abstract nature of fundamen-
tal rights, balancing between them may only lead to the issuing of a broadly
formulated directive concerning the meaning of contractual justice in a concrete
case. Although one may indeed argue that it is not the task of the constitutional
courts to establish more precise rules for deciding disputes between private parties,
it is difficult to deny the fact that even if fundamental rights were applied by the
private law courts in contract law disputes, a compromise between two fundamen-
tal rights can only provide a very general outline of a possible outcome of a case.
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In more concrete terms, this means that the balancing of the constitutional right
to private autonomy against the constitutional right to private autonomy in
conjunction with the principle of the social state, which protect the free will of
both parties to the contract, leads to the substitution of the private law general
clauses by the new constitutional general clauses.178 As a consequence, such a
balancing does not lead to determining in which circumstances the duty to inform
on the part of the stronger party should arise and what should be its scope, as well
as in which circumstances the courts must be particularly alert in assessing wheth-
er or not informed consent has been given in a particular case.

Secondly, a glimpse at the discussion concerning the notion of ‘structural
inequality in bargaining power’ clearly shows that in the course of balancing
between competing fundamental values the courts may enter into highly contro-
versial and politically sensitive areas. 179 It is rather doubtful, however, whether
such notions can indeed crystallize in the course of resolving the conflict between
fundamental rights which do not contain any answers to complex political,
economic and social problems such as whether or not social and economic
inequality necessarily leads to contracts which are only beneficial for the stronger
party.

Thirdly, especially in the context of risky contracts with burdensome conse-
quences for the weaker party, striking a balance between fundamental rights
allows the courts to concentrate on a politically desirable outcome of the case and
to conceal the real issues concerning the scope of the protection of the weaker
party. In the decision of the Constitutional Court in Bürgschaft the absence of a
clear answer to the question of whether or not the surety can freely enter into a
contract which can potentially lead to financial ruin illustrates this point. Al-
though the balancing in this case had formally taken place between the two sides
of the constitutional right to private autonomy, which is aimed at securing the
free will of the party and not at the protection of the party against itself, the
Constitutional Court did not make it unequivocally clear that at stake in its
decision was only an interference with the free will of the daughter as a result of
the bank’s violation of its duty to inform and not the protection of the daughter
against herself. It is submitted that it would have made the things much more
transparent if the Constitutional Court had clearly limited the application of the
right to private autonomy to assessing the presence of informed consent. This
right is hardly suitable for controlling the content of a risky contract when the
main issue is not the free will of the party, but the prohibition of suretyship
contracts which are grossly disproportional to the income and property of the
weaker parties. If it is indeed the prohibition of such contracts which is at stake,
then the application of such rights and principles as human dignity (in the sense
of human dignity as a constraint), the general right to personality or the right to
marriage and family life would have been much more appropriate in order to make
things clearer. In such a case the balance would have to be struck between one of
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these rights and the right to private autonomy which guarantees the right to enter
into risky contracts for both the weaker and the stronger party. In practice,
however, no matter which rights are ultimately applied, the major problem in this
context, i.e. the extent to which the weaker party should be protected, remains
unresolved in the absence of appropriate mechanisms for choosing out of several
potentially relevant fundamental rights the most appropriate ones for application
in the case of risky financial transactions and balancing between them. As has
been discussed in section 5.4.3 above, the national constitutions and international
human rights instruments do not provide such mechanisms and, therefore, under
the cover of fundamental rights’ interpretation judges may advance their own
views with regard to whether or not in certain circumstances informed consent is
sufficient for the validity of a risky contract or whether the contract is invalid due
to unusually burdensome obligations on the part of the weaker party.

Fourthly, since it is private law which is supposed to make concrete the
directives issued as a result of the balancing between fundamental rights in the
circumstances of a particular case, the message from the Constitutional Court to
the private law courts is to apply private law and not constitutional rights. In the
German approach, therefore, at least in theory, it is private law which must
ultimately ensure the protection of the weaker party.

5.6 The implications of the protection of the weaker party by
means of fundamental rights for the relationship between
fundamental rights and contract law

5.6.1 The need for a clear differentiation between the kinds of horizontal
effect in contract law

In view of all that which has been discussed above in the previous sections, it is
now appropriate to revisit the issue of the relationship between fundamental rights
and private law discussed in Chapter 3 of the present study and to elaborate upon
the implications of resorting to fundamental rights with a view to ensuring the
protection of the weaker party in contract law for the relationship between
fundamental rights and contract law. For this purpose, the aim of this section is to
discuss different ways in which fundamental rights may affect contractual relation-
ships between private parties from the point of view of the extent of such an
effect, which, in its turn, determines the kind of relationship which exists between
fundamental rights and contract law – subordination or complementarity. The
decision of the German Federal Constitutional Court in the Bürgschaft case
constitutes an important occasion and source of inspiration for this discussion,
and, therefore, this case will also be used in order to illustrate different forms of
the effect of fundamental rights in contract law disputes.

The importance of this issue cannot be underestimated due the growing
relevance of fundamental rights in contract law disputes. In practical terms, this
means that when applying contract law norms, the private law courts have to be
constantly aware of the impact of fundamental rights standards and to consider
the compatibility with those standards of the outcomes reached by them when
applying contract law. This conclusion is not only true for countries like Germany
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where there is a constitutional court which exercises prudent control over the way
the private law courts take constitutional rights into account. Due to the exten-
sion of the ECtHR’s control of compliance by the Contracting States with their
human rights obligations to the domain of private law by means of the ‘positive
obligations of the State’ and the review of the national court decisions, the
decisions of the Dutch and English private law courts, for example, are also no
longer immune from having their compatibility with fundamental rights standards
controlled. Therefore, the issue of the extent of the desirable effect of fundamental
rights in contract law is becoming more and more topical.

As has been illustrated in Chapter 3, however, distinguishing between the
subordination of contract law to fundamental rights and the complementarity
between the two shows that the most widely used differentiation between the
direct and indirect horizontal effect of fundamental rights can be rather mislead-
ing. In the most widely understood meaning, the difference between the two lies
in the fact that while in the case of direct horizontal effect a private party has, in
his or her action against another private party, a claim or a defence which is
directly based on a fundamental right which overrides an otherwise applicable rule
of private law, in the case of indirect horizontal effect, the claim or defence is
based on a private law rule which is interpreted in the light of the constitutional
right in question. However, the problem with this distinction, or, more exactly,
the way in which it was applied in practice, is that it does not make it unequivo-
cally clear which body of law substantially determines the outcome of disputes
between contractual parties. Thus, as we have seen above, the indirect horizontal
effect of constitutional rights in German law can have much more far-reaching
implications for the role of contract law in deciding disputes between private
parties than the direct horizontal effect in Dutch law where contract law is re-
garded as a limitation on the exercise of fundamental rights. Moreover, the fact
that the German Constitutional Court resorts to the theory of ‘State duties to
protect constitutional rights’ in contract law disputes has brought about a blurring
of the distinction between direct and indirect horizontal effect in German law. As
a consequence, there is a pressing need for such a differentiation between the
types of horizontal effect which would bring more clarity concerning the extent to
which fundamental rights may affect contract law and make it possible to assess
what kind of effect is most appropriate, from a practical point of view, for funda-
mental rights in contract law disputes involving imbalanced relationships between
the two parties.

In the light of the debate on the way in which fundamental rights should
affect private law, in particular in the English and German literature presented in
Chapter 3, it is submitted that it is useful to draw a distinction between the
following three forms of horizontal effect on the relationships between private
parties under contract law – the ‘direct horizontal effect’, the ‘strong indirect
horizontal effect’ and the ‘weak indirect horizontal effect’. First of all, as will be
shown below, this distinction, especially the differentiation between ‘strong
indirect horizontal effect and ‘weak indirect horizontal effect’ addresses the views
expressed in German literature that even if it is the theory of ‘indirect effect’
which is adopted and private parties are therefore not formally bound by constitu-

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



258 Fundamental Rights, Contract Law and the Protection of the Weaker Party

180 Compare Nannen, Grundrechte und privatrechtliche Verträge, p. 8. 
181 Compare Wiedemann, JZ 1990, p. 696.

tional rights, the threat to private autonomy may still be present.180 The explana-
tion for this lies in the fact that if the private law courts are completely bound by
fundamental rights, private parties are in practice also indirectly bound by those
rights. Therefore, if the extent of the effect of fundamental rights on the decisions
of the private law courts is very strong, private parties may end up in a situation
where they are directly bound by fundamental rights in practice, which may lead
to the subordination of contract law to fundamental rights. Secondly, the sug-
gested differentiation also accommodates the issues which may arise as a result of
resorting to the theory of ‘State duties to protect constitutional rights’ in contract
law disputes. Although this theory formally concerns the relationship between
individuals and the State, its application in contract law also entails the need to
strike a balance between the countervailing constitutionally protected interests
of private parties and therefore leads to the same difficulties as the theory of
‘indirect effect’.181 Thirdly, the distinction in question allows a better understand-
ing of the role of the general clauses as the points of entry for fundamental rights
into contract law. In this respect, the question is whether the general clauses have
no meaning of their own and merely serve as vehicles for promoting fundamental
rights.

Against this background, I will now turn to discussing each form of horizontal
effect, i.e. ‘direct horizontal effect’, ‘strong indirect horizontal effect’ and ‘weak
indirect horizontal effect’ in more detail.

5.6.2 Direct horizontal effect

The essence of the direct horizontal effect of fundamental rights in contract law can
be summarized as follows. Private parties are bound by fundamental rights in
approximately the same way and to the same extent as the State is bound by
them. In contrast to the State, however, private parties may also invoke funda-
mental rights in relations with each other. In such a case, a claim or a defence is
directly based on a fundamental right, and there is accordingly no need to ground
it in contract law rules. The task of the private law courts in contract law disputes
is limited to balancing fundamental rights against each other without the need to
imbed the outcome of this balancing process in the existing norms of contract law.
As a result, the legality of contracts becomes directly dependent upon the funda-
mental rights clauses, and, if a violation of a fundamental rights is found, the role
of contract law is only limited to providing for the consequences of illegality such
as invalidity or damages. In practice, therefore, in a contract law dispute, it is no
longer the parties to a contract which are involved, but the bearers of fundamental
rights, the individual agreements between which are subject to the test of com-
patibility with fundamental rights.

In practice, the direct horizontal effect of fundamental rights in contract law
disputes may be at stake not only when fundamental rights are explicitly applied
directly, but also in those cases where the balancing between fundamental rights
is said to be done within the framework of the general clauses of private law, but
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182 A purely formal role of the general clauses in cases of the horizontal effect of constitu-
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in reality the general clauses have only a purely formal meaning without any
substantive impact on the outcome of the balancing process.182 In other words, the
general clauses simply serve as a cover for reaching a desirable outcome of the case
solely on the basis of fundamental rights.183 It appears that this was exactly the ap-
proach followed by the German Constitutional Court in the Bürgschaft case where
the Court reached its decision on the need to protect the weaker party on a
constitutional level without being too concerned with how this outcome would
ultimately be implemented by the private law courts and whether it is consistent
with the current contract law. Furthermore, the direct horizontal effect under the
cover of the indirect horizontal effect through the general private clauses is most
evident in those cases where the meaning of the general clauses had already been
determined by the private law courts on an earlier occasion based (inter alia) on
considerations other than those derived from fundamental rights such as legal-
ethical principles or the customary rules of trade – which is quite often the case
in the field of contract law. In such cases, the real issue in the case of direct
horizontal effect would clearly not be a clarification of the meaning of a particular
general clause, but the substitution of its content by the new content derived
solely from fundamental rights. Thus, for example, if in a particular case the good
faith norm had already been rendered concrete by deriving from it a precontrac-
tual duty to inform about the risks of a particular transaction, but later, in a similar
case, the courts disregarded this fact when balancing fundamental rights against
each other and arrived at the outcome solely on the basis of fundamental rights,
one can, in my view, speak about a direct horizontal effect. In any case, the
adoption of direct horizontal effect would accordingly mean a clear subordination
of contract law, and hence individual contracts between private parties, to fun-
damental rights.

The main reason for directly applying fundamental rights norms, which also
reflects the essence of this form of horizontal effect, is caught in the following
paragraph by Simon:

‘Die grundrechtsbezogene Argumentation dürfte ihre Überzeugungskraft im vorliegenden
Fall vor allem auch daraus beziehen, daß sich mit ihrer Hilfe das gewünschte Ergebnis ohne
größere methodische Kraftanstrengung als ein notwendig von den Grundrechte vorgegebe-
nes darstellen läßt. Es läßt sich im Wege kunstvollen “Abwägens” ohne größere Schwierig-
keiten aus Art. 2 I GG und damit eben auch aus einer Entscheidung des Gesetzgebers
ableiten – genau das also, was sich mit einer rein zivilrechtsimmanenten Begründung auf
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Grund deutlicher ausgeprägten methodischen Zwänge, wenn überhaupt, nur schwer
erreichen läßt.’184

5.6.3 Strong indirect horizontal effect

Next to the direct horizontal effect, it is also possible to distinguish the strong
indirect horizontal effect. In the context of contract law, this form of the effect of
fundamental rights in relations between private parties under contract law can,
in my opinion, be understood as follows. Fundamental rights do not apply directly,
and private parties are in theory not bound by them. It is contract law which
applies, but its content is not merely influenced by fundamental rights but governed
by them. In other words, what is compatible with fundamental rights is deter-
mined not by contract law but by fundamental rights. The major difference, how-
ever, from the theory of ‘direct effect’ is that the arguments based on fundamental
rights must be embedded in contract law.

In the recent German literature, under the heading ‘strong indirect horizontal
effect’ one can place the view which was advanced by Simon who defended the
new meaning of the terms ‘direct’ and ‘indirect’ horizontal effect of constitutional
rights in private law.185 According to him, it is today impossible to justify a
privileged position for private law as the domain of the reduced effect of funda-
mental rights which was originally meant by Dürig’s theory of ‘indirect effect’. It
is no longer a question in German law that the legislator and the private law
courts are directly bound by fundamental rights when making and applying private
law. Therefore, in the view of Simon, the distinction between the ‘direct’ and
‘indirect’ horizontal effect is today relevant not for defending the privileged
position of private law as far as the effect of constitutional rights is concerned, but
for answering the question of how the arguments based on constitutional rights
can be imbedded in a private law reasoning. In this understanding, the ‘direct’
horizontal effect of constitutional rights means that the courts derive their argu-
ments for resolving private law cases directly from constitutional rights without
the need to find justification grounds for their decisions in private law. In this
case, constitutional rights apply as norms which are interpreted and applied as
norms of ordinary law. As has already been mentioned in section 5.6.2 above, this
approach makes it easier for judges to arrive at a desirable decision in a concrete
case because they are not constrained by the dogmatics of private law. By contrast,
the ‘indirect’ horizontal effect of constitutional rights on private law, in the
understanding of Simon, implies that constitutional rights are not applied as
norms but as principles or highest values. These principles or values must be
implemented in private law in order to be applicable in relations between private
parties. In other words, the grounds for their effect must be found within private
law. In this approach, the general clauses also constitute something more than just
a cover for striking a balance between fundamental rights and may have a substan-
tial impact on the way constitutional rights are implemented in private law.
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186 Phillipson, MLR 1999, p. 839.

The difference between Simon’s theory of ‘indirect’ horizontal effect and
Dürig’s theory of ‘indirect effect’ is therefore that in the former case it is constitu-
tional law which determines what is constitutional whereas in the latter what is
constitutional is determined by private law. Based on this difference, it is sub-
mitted that in the case of strong indirect effect, which in the present context is
accordingly understood in the sense of Simon’s notion of ‘indirect’ horizontal
effect, contract law constitutes ‘a wholly malleable vehicle for forwarding consti-
tutional rights’186 and is therefore subordinate to fundamental rights. The major
practical difficulty for the private law courts lies in the fact that, in the same way
as the concept of direct horizontal effect, the idea of strong indirect horizontal
effect starts out from the existence of a certain solution to a contract law problem
on the level of fundamental rights. As a consequence, in order to act in confor-
mity with fundamental rights, the private law courts first need to determine the
most relevant fundamental rights and to strike a balance between those rights on
a constitutional law level and then to see how the outcome of this balancing can
be grounded in the contract law rules. This would mean, for example, that
whether or not the weaker party should be relieved from a particular contract
would be decided on the level of fundamental rights and then it would be ex-
amined how this result could be reached on the level of contract law norms. It
therefore appears that, in the same way as the direct horizontal effect, the strong
indirect horizontal effect may potentially also lead to the subordination of con-
tract law to fundamental rights and that the distinction between the two may not
necessarily be noticeable in practice.

Moreover, in those legal systems in which the national constitutions do not
provide for a comprehensive catalogue of fundamental rights which would also
include private law values such as freedom of contract, problems can arise when
this value is not acknowledged as having a constitutional status. The reason for
this is that, in such a case, in order to ensure the compatibility of contract law
with fundamental rights, the courts would have to disregard many rules of the
relevant current contract law and the values underpinning it and therefore it
would be hardly possible to imbed fundamental rights within contract law without
destroying the essence of the latter.

5.6.4 Weak indirect horizontal effect

Finally, it is of importance to distinguish the weak indirect horizontal effect. As its
name may already suggest, this is the least far-reaching form of horizontal effect
which clearly starts out from the relationship of complementarity between funda-
mental rights and contract law and, as will be seen below, closely resembles the
initial idea of the ‘indirect effect’ developed by Dürig.

As in the case of the strong indirect horizontal effect, here private parties are
also not bound by fundamental rights and it is contract law which applies to their
relations and thus serves as the basis for the decisions of the private law courts.
Therefore, plaintiffs seeking to invoke fundamental rights in contract law cases
are not able to rely solely on the right in question, but have to anchor their claim
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in the existing contract law norms. In contrast to the strong indirect horizontal
effect, however, the weak one presupposes that contact law is only influenced by
fundamental rights, and thus not governed by them. It is therefore contract law
which determines how and to which extent the values embodied in fundamental
rights are accommodated within it and hence it is contract law  which remains
decisive in substance for resolving disputes between private parties under contract
law. As a result, contract law values, which are not simultaneously protected by
fundamental rights, retain considerable potency when confronted with constitu-
tional law values.

Under this approach, an important difference from the strong indirect
horizontal effect lies in the meaning of the duty of the courts as State bodies to act
in a way which is compatible with fundamental rights. Whereas under the ‘strong’
model, courts have to achieve the absolute conformity of contract law with
fundamental rights instruments and in order to do so they first have to arrive at
a certain outcome of the case on the level of fundamental rights and then see how
to transpose it into contract law, the courts’ duty to act compatibly with funda-
mental rights under the ‘weak’ model means a duty to develop and apply contract
law by taking into account  the values behind those rights. This means that the
starting point for the private law courts is to look for a solution in a particular case
at the level of contract law and, in doing so, to consider the possible impact of
fundamental rights. The private law court is considered to fulfil its duty if it has
taken into account the impact of fundamental rights when applying contract law,
and in reaching its decision the court enjoys a wide discretion which is guaranteed
by the supervisory bodies such as constitutional and international human rights
courts. There is accordingly no need for the private law courts to become involved
in the balancing of the competing interests of private parties on the level of
fundamental rights.

Granting a weak indirect horizontal effect to fundamental rights in the
circumstances of the Bürgschaft case could mean, for example, that the private law
courts would consider the case taking into account the fact that the freedom to
be able to freely decide whether or not to enter into a certain contract as well as
the possibility to enforce the transaction which has been freely entered into by
both parties constitute expressions of the important value of society which also
enjoys constitutional protection, i.e. private autonomy. Both of these expressions
of a constitutional value should therefore be accommodated in their decision.
How this must be done, however, would be up to the private law courts to decide
on the basis of contract law. In concrete terms, this would mean that it is contract
law (and thus not fundamental rights) which determines under which circum-
stances one can assume that the party has freely entered into a contract and to
which extent the weaker party enjoys protection. Most likely the solution to the
case would be found in imposing on the bank as the stronger party the duty to
inform the surety about the substance of the contract, in particular about the risks
involved in signing such a contract. Even if, however, the private law courts
would not accept such a duty and would come to the conclusion that every person
who has reached the age of majority knows that acting as a surety entails a risk,
this would not automatically lead to the violation of the daughter’s fundamental
right to private autonomy because the courts would not have failed to address the
question of free will and thus would not have disregarded the impact of fundamen-
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tal rights. The issue of the violation of a fundamental right and thus the ground
for the interference by the constitutional court would therefore only arise if the
private law courts have not considered the issue of free will at all. This conclusion
does not mean, however, that the decision of the private law court to reject the
claim of the surety on the ground of her majority at the time when the contract
was concluded would be upheld by the courts of higher instance. In other words,
whether or not arriving at such a conclusion is justified from the point of view of
the correct interpretation and application of contract law, which also aims to se-
cure the free will of the parties to the contract, is not answered even if this con-
clusion is compatible with the values embodied in fundamental rights which
under the weak indirect horizontal effect approach are considered to provide only
a general framework for the decision.

5.6.5 The kind of relationship between fundamental rights and contract
law and the problems of competition and striking a balance
between fundamental rights

The overview of the three types of the effect of fundamental rights in contract law
disputes between private parties shows that whereas the direct horizontal effect
and strong indirect horizontal effect lead to the subordination of contract law to
fundamental rights, the weak horizontal effect implies the relationship of comple-
mentary between the two. Although it will certainly not always be easy to draw
a strict line between the three kinds of horizontal effect discussed above in
practice, making a distinction between them is nevertheless helpful in determin-
ing the extent to which contractual relations between private parties are affected
by fundamental rights and thus the kind of relationship which exists between
fundamental right and contract law. Furthermore, making this distinction is also
helpful in assessing to which extent the problems of competition and the ba-
lancing between fundamental rights discussed in sections 5.4 and 5.5 above are
relevant for each form of horizontal effect and thus for each kind of relationship
between fundamental rights and contract law. In this respect the following
observations should be made.

Focusing on fundamental rights in the case of direct horizontal effect implies
that if this approach is adopted, the problems connected with the competition
between fundamental rights and striking an appropriate balance between them
would become very relevant. These problems are also unavoidable in the case of
strong indirect horizontal effect. Although it is contract law which is applicable
in this case, the need to first find a balance between countervailing fundamental
rights and only then to implement such a balance within contract law, provides
evidence that this approach places strong emphasis on fundamental rights. As a
consequence, the difficulties connected with the competition between fundamen-
tal rights and striking a balance between them are also true for the strong indirect
horizontal effect, and this makes the distinction between the two approaches more
relative in practice.

By contrast, if the weak indirect horizontal effect is adopted, the problems
connected with the competition between fundamental rights and striking a
balance between them are neutralised by the fact that contract law remains the
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determining factor in resolving disputes between contractual parties. It is contract
law, therefore, which provides guidance as to the relevance of particular funda-
mental rights and the way in which the balance must be struck between them.

To conclude, the problems connected with the competition between funda-
mental rights and the difficult balancing between them are most relevant in the
case of the subordination of contract law to fundamental rights. The reason for
this is the shift in emphasis from contract law to fundamental rights which is
characteristic of this kind of relationship. In the case of a complementary relation-
ship between fundamental rights and contract law, however, these problems are
much less topical because it is contract law which remains decisive in form and
in substance concerning which fundamental rights are most relevant in a certain
case and how this influence must be accommodated within contract law.

5.7 Synthesis and final conclusion

This Chapter has analysed the role which can be played by fundamental rights in
contract law disputes with a view to protecting the weaker party, in particular
against risky financial transactions. It has become clear that the protection of the
weaker party is the main idea behind resorting to fundamental rights in contract
law disputes and that a number of fundamental rights enshrined in the national
constitutions and international human rights instruments can be relevant in this
respect. In particular, fundamental rights can become a powerful sword in the
hands of non-professional sureties and investors seeking to get rid of risky con-
tracts which have resulted in life-long financial burdens.

It has also transpired, however, that fundamental rights can protect not only
the interests of the weaker parties but also the interests of the stronger parties such
as banks and other financial institutions seeking to enforce contracts which have
resulted in financial ruin for the weaker party. Moreover, in certain cases one and
the same fundamental right or principle can be used in support of the diametri-
cally opposite claims of the two parties. The best illustration of this ‘con-
stitutionalisation paradox’ is provided by the application by the German Federal
Constitutional Court of the basic right to private autonomy and freedom of
contract as guaranteed by Article 2 (1) of the Basic Law in the Bürgschaft case, as
well as by the perplexities surrounding the concept of human dignity and the
Dutch general right to personality. Fundamental rights are therefore a double-
edged sword in the hands of both powerful creditors and weak debtors, and an
expression of fundamental contradictions with regard to values which exist in
society.

Furthermore, resorting to fundamental rights with a view to protecting the
weaker party entails the need to address the following two issues which raise
serious doubts as to the suitability of fundamental rights for the direct regulation
of relationships between private parties in different phases of the contract’s life.

Firstly, since there can be one or more fundamental rights which are relevant
in cases involving risky financial transactions with (potentially) burdensome
consequences for one of the parties, the question is which of them will ultimately
be held applicable in a concrete case by the court. This issue is of crucial impor-
tance in the context of risky contracts since the extent to which the weaker party
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should be protected in this case depends on fundamental rights which are found
to be applicable. Whereas such fundamental rights and principles as human
dignity (as a constraint), the general right to personality or the right to family life
may point in the direction of prohibiting extremely risky contracts altogether,
human dignity (as an empowerment) and the fundamental right to private
autonomy may be invoked with a view to prohibiting only those contracts which
have not been freely entered into by the weaker party. As has been demonstrated
in this Chapter, constitutional law does not provide clear criteria on the basis of
which a choice can be made between several fundamental rights which are at first
sight relevant to the case involving a risky financial transaction. In the absence
of such criteria, there is a danger of arbitrary choices between fundamental rights
being made by judges guided primarily by their own views on the issue, which can
be both in favour and against a far-reaching protection of individuals against
themselves.

Secondly, once the problem of the competition between fundamental rights
is resolved and the applicable rights are determined, another problem then arises.
Since both parties can be protected on the basis of the national constitutions and
international human rights instruments, conflicts between fundamental rights will
arise. In every case the protection of the weaker party’s fundamental right leads
to the interference with the stronger party’s fundamental right. In particular, the
protection of a surety or an investor on the basis of the fundamental right to
private autonomy in conjunction with the principle of the social state, human
dignity, the general right to personality or the right to family life simultaneously
constitutes an intrusion upon the fundamental right to private autonomy of the
financial institution. As a result, in each case, resorting to fundamental rights with
a view to protecting the weaker party presupposes the need to resolve the conflict
between the two rights, or, in some cases, between the two sides of one fundamen-
tal right. The only workable method of resolving such conflicts in disputes con-
cerning the meaning of contractual justice in the context of risky financial
contracts is to balance these fundamental rights against each other. Because of a
very abstract nature of fundamental rights, however, balancing between them may
lead only to issuing a broadly formulated directive concerning the meaning of
contractual justice in a concrete case, which in turn allows the courts to enter into
highly controversial and politically sensitive areas. Especially in disputes related
to risky financial transactions which have resulted in burdensome consequences
for the weaker party, balancing between fundamental rights allows the courts to
concentrate on a politically desirable outcome of the case and to conceal the real
issues concerning the scope of the protection of the weaker party. In the decision
of the Constitutional Court in Bürgschaft the absence of a clear answer to the
question of whether or not the surety can enter into a contract which can poten-
tially lead to financial ruin provided that the bank has informed her about the
nature of such a transaction and the risks involved therein illustrates this point.

In essence, therefore, fundamental rights can be used for both promoting the
protection of the weaker party in contract law and defending individual freedom
and the binding force of contracts. In giving expression to both of these values,
however, fundamental rights do not provide a concrete answer to the question of
where individual freedom must stop and protection must begin. In particular, they
do not tell us whether risky contracts which may potentially result in extremely
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burdensome financial consequences for one of the parties must be prohibited as
such or allowed subject to the condition that both parties have given their free and
informed consent thereto. Furthermore, if it is informed consent which is at stake,
fundamental rights do not say anything about the circumstances under which the
courts may hold that the stronger party has fulfilled its duties with regard to
bringing the transaction home to the weaker party. As a consequence, there is a
risk of fundamental rights becoming a basis for a political struggle between the
proponents of paternalism and freedom while those rights do not contain the
answers to many issues raised in the course of this struggle. Furthermore, protect-
ing the weaker party through fundamental rights shifts the discussion as to what
is socially and economically suitable for a specific community to the meta-level
of broadly formulated constitutional values, significantly restricting the compe-
tence of the legislature to decide upon this issue and severely impairing the legal
certainty and predictability of judicial decisions.

These problems, which are the consequences of the unavoidable competition
between fundamental rights and the need to balance them against each other,
mostly manifest themselves in cases of the subordination of contract law to
fundamental rights. This kind of relationship between the two may result from the
direct horizontal effect of fundamental rights in contract law disputes as well as
their strong indirect horizontal effect. In both cases, fundamental rights play a
leading role in answering the question of which of them are relevant in a particu-
lar case and what the result of the dispute must be. By contrast, the problems in
question are much less topical in the case of a complementary relationship
between fundamental rights and contract law which arises as a result of the weak
indirect horizontal effect. This form of horizontal effect starts from the central role
of contract law in accommodating the influence of the values which lie behind
fundamental rights. Here, the problems in question can be avoided, or at least
minimised, because it is contract law which determines which fundamental rights
are most relevant in a certain case and how their influence must be accommo-
dated within it.

Which form of relationship between fundamental rights and contract law
should be preferred, however, must not depend entirely on the relevance of the
problems connected with the competition and balancing between fundamental
rights, but also on the presence of adequate means for the protection of the weaker
party in modern contract law. It is submitted that in view of these problems,
however, the need to shift the emphasis from contract law to fundamental rights
in order to ensure the protection of the weaker party in contract law can only be
justified in the case of the inability of contract law concepts themselves to address
this issue. In the following chapters of Part III, therefore, it will be considered to
which extent the rules of the present contract law which apply to risky financial
transactions constitute an expression of the values contained in fundamental
rights and whether they address the problem of the imbalance in power between
the parties to such transactions.
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Chapter 6
The protection of family members against

suretyships by means of contract law

6.1 Introduction

6.1.1 General

The previous chapter was devoted to the possibilities for the protection of the
weaker party against risky financial transactions through fundamental rights and
to the peculiarities of such protection. In the course of analysing the decision of
the German Federal Constitutional Court in the Bürgschaft case it has become
clear that fundamental rights can become a powerful sword in the hands of non-
professional sureties and investors seeking to get rid of risky contracts resulting in
a life-long financial burden. What has also been demonstrated in the previous
chapter, however, is that resorting to fundamental rights with a view to protecting
the weaker party goes hand-in-hand with serious problems. As a consequence of
the fact that fundamental rights protect the interests of both the weaker and the
stronger party and they do not offer enough guidelines as to where the protection
must stop and individual freedom must begin, there is a risk of fundamental rights
becoming a basis for a political struggle between the proponents of paternalism
and freedom. Furthermore, protecting the weaker party through fundamental
rights shifts the discussion as to what is socially and economically suitable for a
specific community to the meta-level of broadly formulated constitutional values,
significantly restricting the competence of the legislature to decide upon this issue
and severely impairing the legal certainty and predictability of judicial decisions.
In view of these perplexities, it is submitted that the need to shift the emphasis
from contract law to fundamental rights in order to ensure the protection of the
weaker party in contract law can only be justified in the case of the inability of
contract law concepts themselves to address this issue. In this and the next
chapters, therefore, the focus will shift from fundamental rights to private law, in
particular contract law, and it will be considered what possibilities for the protec-
tion of the weaker party against risky financial transactions are contained in
existing contract law and to what extent modern contract law in the legal systems
in question tends to protect the weaker party. This investigation will start in this
Chapter with an analysis of the way in which national private law courts and
legislators have reacted to the imbalance of power in the relationship between
family members of the principal debtor, who are asked to act as a surety for the
latter’s debts, and financial institutions.
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6.1.2 Peculiarities of the suretyship contract

A suretyship is a contract between the principal creditor and a surety which aims
to secure the payment of a debt owed by a third party – the principal debtor. The
contract can be constituted by a personal engagement on the part of the surety,
or by a charge on property without any personal liability, or by both. The surety’s
obligation is primarily dependent upon the existence of a valid legal agreement
between the creditor and the surety. At the same time, although the suretyship
contract is an agreement between the creditor and the surety, it involves several
parties and consequently several legal relationships. Apart from the legal relation-
ship between the surety and the principal creditor, one can also distinguish the
relationship between the creditor and the principal debtor and that between the
surety and the principal debtor.

As far as the relationship between the creditor and the principal debtor is
concerned, there is a close connection between the obligation of the surety and
the obligation of the principal debtor. First of all, the liability of the surety is
subsidiary, meaning that the surety only has to perform if the principal debtor does
not perform his or her obligation under the contract with the creditor. The surety
is thus a secondary debtor. Furthermore, although the agreement between the
surety and the creditor is seen as the legal basis for the surety’s duty to pay the
debt of the principal debtor when the principal debtor does not pay it him or
herself, the surety’s obligation also depends upon the validity, terms, and the
extent of the principal debtor’s obligation to the creditor. In other words, the
surety’s obligation is accessory to the primary duty of the principal debtor. In
practical terms, this connection between the obligation of the surety and that of
the principal debtor implies that the existence of a valid contract between the
surety and the creditor is not the only necessary prerequisite for the creditor to be
able to seize the surety’s assets. The creditor can hold the surety liable if the
principal debtor has failed to pay, only if the debt has arisen as a result of a validly
concluded contract between the creditor and the principal debtor and only to the
amount owed to the creditor by the principal debtor.

By contrast, as far as the relationship between the surety and the principal
debtor is concerned, the surety’s duty to pay is not dependent upon the existence
of a valid agreement between the principal debtor and the surety. If this agree-
ment turns out to be invalid, the surety’s duty still exists, since it arises from the
agreement between the surety and the principal creditor.

Leaving aside those cases where the relationship between the surety and the
debtor is commercial, the suretyship contract is traditionally considered to be a
one-sided contract as far as the surety is concerned. On the face of the transaction
the surety usually receives no benefit in return, unless the guarantee is given on
a commercial basis. Whereas the surety assumes an obligation to pay the debt of
the principal debtor when the latter does not pay it him or herself, the creditor
does not enter into any obligation in relation to the surety. In other words, in
contrast to most other types of contracts, the suretyship contract is not character-
ized by the obligation to perform on the part of both parties. Here, it is only a
surety who is obliged to perform without expecting any counter-performance on
the part of the creditor. One cannot therefore in any way measure the equivalence
of the performances of the parties to the suretyship contract. Furthermore, for
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1 Baron, L.C. 1995, p. 24. 
2 Howell, A.F.L.J. 1995, p. 96. 
3 Kaye, F.L.S. 1997, p. 35. See also Fehlberg, IJLPF 1997, p. 320. 

qualifying a particular agreement as a suretyship contract it is irrelevant to what
kind of performance the surety has obliged him or herself.

These peculiarities of the suretyship contract reveal the obvious risks which
can be involved therein, especially for non-professional sureties, for it is not the
surety but the principal debtor who is a direct user of the creditor’s services. The
surety does not necessarily have any interest at all in the transaction concluded
between the principal debtor and the creditor which he or she secures nor a
possibility to have an impact on the conducting of financial affairs which may lead
to his or her liability. It is the principal debtor and the creditor who have a
primary interest in securing a transaction between each other by means of the
suretyship. Whereas the creditor is usually concerned with obtaining a guarantee
for the repayment of the credit provided by it to the principal debtor in case the
financial situation of the latter makes such repayment impossible, the principal
debtor usually needs the suretyship in order to be able to obtain credit. As a result,
neither the principal debtor nor the creditor is necessarily interested in advising
the potential surety about the risks involved in signing the suretyship contract –
a one-sided contract which in a worst case scenario may result in financial ruin for
the surety.

6.1.3 The problem of an ‘emotionally transmitted debt’

The huge risks involved in suretyship contracts are undoubtedly most apparent
when close relatives of the principal debtor become involved in the conclusion
of such a contract. Banks and other financiers often only give loans subject to the
condition that the partner, parents or children of the principal debtor assume
liability for his debts. This practice of financiers has been termed ‘emotionally
transmitted debt’1 or ‘[r]elationship [transmitted] debts’2 to emphasize that it is the
emotional bond that leads to the transmission of responsibility for the debt. With
regard to suretyships stood by spouses or partners of the principal debtor use has
also been made of a more narrow term ‘sexually transmitted debt’3 which points
to the sexual nature of the relationship between the surety and principal debtor.
In the present context, I will use the term ‘emotionally transmitted debt’, as the
focus will not only be on debts incurred by partners but also by other close rela-
tives of the principal debtor, namely the parents and children, all of whom are
emotionally connected with the principal debtor.

The crucial features of an ‘emotionally transmitted debt’ are the relationship
of dependence, and the emotional ties that dominate the transaction and lead the
surety to accept liability that he or she would not otherwise have accepted. The
dependent party accepts responsibility for the debt primarily because of his or her
relationship with the principal debtor and the emotional pressure and/or eco-
nomic dependence involved in this relationship. These factors may prevent a
potential family surety from objectively assessing the risks involved in signing the
suretyship contract and making a truly independent decision as to whether or not
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4 Case 208/98, Berliner Kindl Brauerei v. AG Andreas Siepert, [2000] ECR I-01741. 
5 Brussels, 28 October 2004, COM (2004) 747 final, 2002/0222 (COD). 
6 On the 2004 Draft Directive in general see, for example, Rott, ERPL 2005, p. 383;

van Erp, ERPL 2005, p. 326 ff.; Parry, ERPL 2005, p. 372 ff. 
7 This requirement was probably the most opposed issue in the first reactions from the

banking industry, and also from some academics. See, for example, Rohe, BKR 2003,
p. 267 ff.; Riesenhuber, ZBB 2003, p. 330 ff.; Franck, ZBB 2003, p. 342. 

8 Brussels, 7 October 2005, COM (2005) 483 final, 2002/0222 (COD). 

to enter into such a contract. If the principal debtor becomes unable or unwilling
to meet the debt, through insolvency or other circumstances, the dependent party
is liable for the debt. In that way the debt is ‘transmitted’ to the dependent party.
This is exactly what has occurred in many cases in recent years during the eco-
nomic recession when the risks involved in acting as a surety have been realized
after the business of the principal debtor has ended up in financial difficulties.

6.1.4 A purely national law matter

Within the existing acquis communautaire one can hardly find anything on surety
law. In the Siepert case,4 the European Court of Justice (ECJ) decided that on a
proper construction of the Consumer Credit Directive, the directive does not
cover a contract of guarantee for the repayment of credit where neither the
guarantor nor the borrower was acting in the course of his trade or profession. This
situation could have changed as a result of the adoption of the draft proposal for
a Directive on the harmonisation of laws, regulations and administrative provi-
sions of the Member States concerning credit for consumers repealing Directive
87/102/EC and modifying Directive 93/13/EC. The draft of this directive of 28th

of October 2004 (2002/0216 (COD))5 not only contained rules concerning
agreements covering credit granted to consumers, but also suretyship agreements
entered into by consumers.6 In the literature especially wide attention has been
given to Article 6 of this draft which contained the requirement of responsible
lending.7 This requirement included the obligation of the creditor to assess a
consumer’s creditworthiness on the basis of information provided by the consumer
and, where appropriate, on the basis of consulting the relevant databases. In
return, the consumer was obliged to provide the relevant information. The duty
of responsible lending was aimed at preventing consumers, including consumer
sureties, from borrowing if it could be predicted that they would end up in finan-
cial difficulties concerning the repayment of their loans, and, therefore, it had the
potential to become a primary tool for preventing sureties from ending up with
extremely burdensome obligations. However, this provision is now more of
historical than of practical interest, since in October 2005 the Commission issued
a new amended draft of the directive in question under which suretyship agree-
ments no longer fall within the directive’s scope of application.8 As a result, the
problems faced by non-professional sureties, in particular close family members of
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9 The 2004 draft directive itself did not provide for any specific rules for the protection
of close relatives. In its 1995 report on the operation of Directive 87/102/EEC, the
Commission identified guarantees given by family members as a special category of
guarantees (COM (95) 117 final, at 107). Moreover, in the Buet case (Case 382/87
R. Buet and Educational Business Service (EBS) v. Ministère Public [1989] ECR 1235)
the ECJ distinguished particularly vulnerable consumers from the average consumer
and held that vulnerable consumers may need protection beyond that provided for
the average one. EC-wide harmonisation of the problem was proposed by Sölter, Die
Verbraucherbürgschaft, p. 176 ff. 

the principal debtor,9 continue to remain a purely national law matter on which
EU Member States are free to pursue their own views.

6.1.5 The aim, methodology and plan of the Chapter

Against this background, the primary aim of this Chapter is to examine whether
and, if so, how the national contract law of the legal systems in question has
reacted to the problems faced by (potential) family sureties. For this purpose, the
relevant legislation and the case law of the courts will be analysed from the point
of view of the defences available to the surety who seeks to avoid an ‘emotionally
transmitted debt’.

The focus of this discussion will be on two issues concerning the scope of the
protection of sureties. First of all, it will be considered how the legal systems in
question treat suretyships by family members which are manifestly disproportion-
ate to the surety’s capital and income at the time the contract was concluded. The
main question here is whether such suretyships are prohibited or allowed. Second-
ly, if a legal system allows potentially ruinous suretyships, the question which
arises is whether it also provides for procedural safeguards aimed at securing not
only the free but also the informed consent of the prospective surety. In particular,
it is of interest to look at the extent of the creditor’s obligation to bring home the
nature and risks involved in the suretyship contract to the potential surety. It is
these very issues which were left unclear by the German Federal Constitutional
Court in the Bürgschaft case in the course of balancing the countervailing funda-
mental rights of the surety and the bank (see section 5.5.3 in Chapter 5). The
focal point of this Chapter, therefore, is to determine whether a certain legal
system tends to invalidate extremely risky suretyships or to consider them valid
subject to the condition that the financial institution has taken steps to ensure the
informed consent of the surety, and whether all this can be done within contract
law. These issues will be considered in subsequent sections in relation to German
law (6.2), Dutch law (6.3) and English law (6.4). In view of the fact that this
analysis is undertaken for the purpose of examining the possibilities for the
protection of the weaker party in contract law and the extent of such protection,
a critical evaluation of the approach taken in each legal system in this respect lies
outside the scope of this Chapter.
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10 The central role of the courts in the development of familial surety law is obvious in,
for example, the title of Drobnig’s contribution, i.e. ‘Die richterliche Neuregelung des
Bürgschaftsrechts in Deutschland’, in: Drobnig et al., Neuere Entwicklungen im
Recht der persönlichen Kreditsicherheiten, p. 1. 

6.2 German law

6.2.1 Introduction

Since the entry into force of the German Civil Code on the 1st of January of 1900,
next to general contract law, suretyship contracts have become subject to specific
provisions of the Civil Code contained in sections 765-777. Although the Civil
Code in general has been subject to constant modifications, so far the changes
introduced have not dealt with the issue of surety protection. To date, the Ger-
man legislator has not considered it necessary to introduce protective provisions
for consumer sureties in general, and family sureties in particular. Against this
background, it is not surprising that it was the German courts which, being
entrusted with the application and interpretation of general contract law, had a
decisive role to play in determining whether family sureties deserved special
protection, and, if so, how far this protection was to extend.10

A large amount of cases which have been submitted to their consideration
since the late 1980s, as well as the long struggle between the different views on
the issue in question enabled the courts to constantly modify and develop their
approach to the validity of suretyship contracts concluded by family members.
This has resulted in a huge and complicated body of law relating to family surety-
ship contracts, a comprehensive discussion of which lies beyond the scope of this
book. In view of the aim of the present chapter, it is the main developments in the
case law of the German private law courts which deserve our special attention. In
the light of this, this chapter will first provide a brief overview of the approach
taken by the German private law courts on the issue in question prior to the 1993
decision of the German Federal Constitutional Court in the Bürgschaft case which
was discussed in detail in Chapter 5 above (6.2.2). Subsequently, after providing
a short introduction to the developments in the case law relating to family sureties
after the Constitutional Court’s intervention in this domain of law in 1993,
attention will be given to the main characteristics of the current approach adop-
ted by the German Federal Supreme Court in private law matters (6.2.3). Finally,
in the light of this discussion, the character and scope of the protection of (poten-
tial) family sureties under German law will be analysed (6.2.4).

6.2.2 The approach to suretyships by family members before the 1993
decision of the Constitutional Court in Bürgschaft

The case law of the German private law courts prior to the pronouncement of the
Constitutional Court in the Bürgschaft case was characterized by a struggle be-
tween the two opposite views on the way in which suretyship contracts concluded
by family members were to be dealt with, or, in more general terms, between the

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



Chapter 6: The protection of family members against suretyships by means of contract law 273

11 See, for example, Rehbein, JR 1989, p. 471; Medicus, ZIP 1989, p. 820; Eckert, WM
1990, p. 90 f.; Geißler, JuS 1991, p. 623; Merz, ZRP 1991, p. 307; Schlachter, BB, 1993,
p. 804; Westermann, JZ 1989, p. 746. 

12 See, for example, BGH 19 January 1989, BGHZ 106, 269 = NJW 1989, 830; BGH
28 February 1989, BGHZ 107, 92 = NJW 1989, 1276; BGH 16 March 1989, NJW
1989, 1605; BGH 16 May 1991, NJW 1991, 2015; BGH 16 January 1992, NJW 1992,
896. 

13 BGH 19 January 1989, BGHZ 106, 269 = NJW 1989, 830, 831 and BGH 28 February
1989, BGHZ 107, 92 = NJW 1989, 1276, 1277.

14 BGH 19 January 1989, BGHZ 106, 269 = NJW 1989, 830, 831.
15 BGH 19 January 1989, BGHZ 106, 269 = NJW 1989, 830, 831; BGH 16 May 1991,

NJW 1991, 2015, 2016.
16 Compare Honsell, NJW 1994, p. 565; Weick, in: Wilson/Rogowski, Challenges to

European Legal Scholarship, p. 9. 
17 BGH 16 January 1992, NJW 1992, 896. 
18 BGH 19 January 1989, BGHZ 106, 269 = NJW 1989, 830.
19 BVerfG 19 October 1993, BVerfGE 89, 214 (Bürgschaft).
20 See, for example, BGH 16 March 1989, NJW 1989, 1665.
21 Reifner, ZIP 1990, p. 427.

two different visions of the principles of private autonomy and freedom of contract.
On the one hand, the 9th Senate of the Federal Supreme Court in private law

matters, which delivered most of the relevant last instance decisions in surety
cases, followed a very strict and principled approach in this area, supported by a
number of academics.11 The 9th Senate emphasized the importance of self-deter-
mination and self-responsibility.12 The starting point of its decisions were the
principle of freedom of contract and the principle of full capacity (‘volle
Geschäftsfähigkeit’), which in Germany, as in most European countries, begins at
the age of 18. According to this Senate of the Supreme Court, freedom of contract
includes the ability of every person of full capacity to enter into contractual
obligations even if they are risky and even if the promisor can fulfil them only
under especially favourable circumstances.13 A person over 18 is able to recognise
that a suretyship is a risky contract, even if he or she does not have any special
experience.14 It is up to the promisor to evaluate his or her financial resources.
The motive of family solidarity is not a reason for saying that the suretyship
contract is unconscionable.15 The logic behind this approach can be summarized
by the phrases ‘a minor is a minor’ and ‘a contract is a contract’.16 It was on this
basis that the 9th Senate of the Supreme Court confirmed, for example, a surety
signed by a pharmacy assistant for the obligations of her former husband amount-
ing to 1 million DM (500,000 Euros),17 a surety limited to DM 350,000 (175,000
Euros) by two students, aged 20 and 21 years old, for the debts of their father18 and
a ‘famous’ surety amounting to DM 160, 000 DM (80,000 Euros) signed by a 21-
years-old daughter, for the debts of her father, which reached the Constitutional
Court.19 The same position in this kind of case was also taken by the 3rd Senate of
the Supreme Court.20

On the other hand, this formal approach to private autonomy and freedom
of contract which is characteristic of classical contract law and which in many
cases resulted in the sureties living in a ‘debtors’ prison’ (‘Leben im Schuldturm’)21
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22 Compare, for example, Derleder, in: Bub, Festschrift für Johannes Bärmann und Her-
mann Weitnauer, p. 134 ff.; Harenberg, NJW 1981, p. 99; Honsell, JZ 1989, p. 492;
Reifner, ZIP 1990, p. 427; Reinicke/Tiedtke, ZIP 1989, p. 613; Tiedtke, ZIP 1990, p. 413;
Schwintowski, ZBB 1989, p. 99; Löwe, ZIP 1993, p. 1759. 

23 BGH 22 January 1991, NJW 1991, 923; BGH 24 November 1993, BGHZ 120, 272
= NJW 1993, 322; OLG Düsseldorf 3 November 1983, ZIP 1984, 166; OLG Frankfurt
10 October 1984, ZIP 1984, 1456; OLG Köln 4 December 1986, ZIP 1987, 363; OLG
Stuttgart 12 January 1988, NJW 1988, 833. 

24 BGH 22 January 1991, NJW 1991, 923, 925. 
25 OLG Stuttgart 12 January 1988, NJW 1988, 833, 835 (my translation).

for the rest of their lives, was strongly criticized by many academic writers.22 It was
argued that it is the factual bargaining power of the parties to a contract which was
decisive, and that equal bargaining power was typically absent in those cases
where housewives or young adults had acted as a surety for the debts of their
husbands or parents. This view was shared by the 11th Senate of the Federal
Supreme Court (which at that time had jurisdiction over disputes concerning
banking law) and a number of the lower private law courts which guardedly
favoured an open control of these types of suretyship contracts in order to help
poor family members.23 They tended to consider those suretyship contracts which
resulted in a life-long subsistence-level existence for the surety to be void on the
ground that such contracts were contrary to good morals (gute Sitten) in the sense
of section 138 (1) of the German Civil Code. For this purpose, they, in the first
place, argued that family members took upon themselves a financial burden which
they were never capable of bearing unless they experienced a most unlikely
change in their personal and economic situation. This, together with other special
circumstances, in the view of those courts, could amount to a serious disturbance
of the contractual balance. Subsequently, the courts examined whether these
special circumstances were present in the case before them and easily found their
presence by highlighting, for example, that the loan was only for the husband’s
business, or that the bank, by insisting on the suretyship, had caused the husband
to appeal to family solidarity, marital love etc.24 In one of such case, the Court of
Appeal in Stuttgart even based its decision on ‘the inalienable right of hope and
the pursuit of happiness’ (‘Erhaltung des unveräußerlichen Menschenrechtes auf
Hoffnung, auf das Streben nach dem Glück’)25 and quoted the relevant sentence of
the U.S. Declaration of Independence.

6.2.3 The approach to suretyships by family members after the 1993
decision of the Constitutional Court in Bürgschaft

6.2.3.1 The struggle between the 9th and 11th Senate of the Supreme Court

The struggle between the above-mentioned views on the principle of private
autonomy and freedom of contract, in which the German private law courts and
academics were involved, continued until the 19th of October 1993 when the
Constitutional Court expressed its own view on the issue. As has already been
discussed in Chapter 5 above, the Constitutional Court rejected the classical
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26 Compare Habersack/Zimmermann, EdinLR 1999, p. 281. See also BGH 24 February
1994, NJW 1994, 1341. 

27 See, for example, Westermann, in: Medicus, Festschrift für Hermann Lange, p. 1008
ff.; Larenz/Canaris, Lehrbuch des Schuldrechts, vol. II/2, § 60 II 3b. 

28 BGH 24 February 1994, BGHZ 125, 206, 209 f. = NJW 1994, 1278. See also the
decisions by the 11th Senate of the Federal Supreme Court, as handed down before
the decision of the Federal Constitutional Court and as referred to in fn. 23 above.

vision of private autonomy pursued by the 9th Senate of the Supreme Court and
sanctioned the approach followed by the 11th Senate and a number of the lower
courts.

Whereas the Constitutional Court made it clear that the weaker party had
to be protected, as has been established in Chapter 5, it did not (and could not)
precisely determine the legal instruments to be applied and the criteria to be
considered for this purpose. As a result, although the Constitutional Court’s
message, according to which private autonomy was to become substantive for the
weaker party, was clear, it was not unequivocally clear what this meant in more
concrete terms. In particular, it was left open whether the validity of suretyship
contracts concluded by family members of the principal debtor was to depend
solely on the availability of financial means on the part of the surety to satisfy his
or her obligations under such contracts at the time they were entered into, or,
alternatively, whether this factor in itself was not relevant at all for the validity
of such contracts or only relevant in combination with the prerequisites of
informed consent.

It is therefore not surprising that although after the Constitutional Court’s
dictum the 9th Senate of the Supreme Court distanced itself from its strict ap-
proach to the validity of suretyship contracts concluded by family members, the
Constitutional Court’s decision did not (and could not) lead to uniformity in
dealing with the ‘emotionally transmitted debt’ between the 9th and 11th Senate
of the Supreme Court. The reason for that is that the private law courts retained
a considerable degree of freedom to determine the meaning of private autonomy
and freedom of contract in surety cases. As a consequence, for a long time after
the Constitutional Court’s pronouncement, both Senates were able to pursue
different approaches to the validity of family suretyships, which meant that the
old struggle concerning the meaning of private autonomy was far from over.

Initially, both the 9th and 11th Senate of the Supreme Court appeared to agree
on the starting point for dealing with family suretyships – that in accordance with
the principle of freedom of contract, spouses and relatives are free to enter into
risky transactions, even those which can be performed only under particularly
favourable circumstances, if necessary by permanently using their entire income
as far as it is not exempt from execution.26 Contrary to the view expressed by some
scholars in favour of dealing with such contracts on the basis of section 242 of the
Civil Code on good faith,27 both Senates decided in favour of applying section 138
(1) of the Civil Code – the invalidity of contracts which are contra bonos mores.28

In this way, they chose a more severe sanction provided by the good morals clause
– the contract becoming void from the moment it came into existence – com-
pared to the more flexible legal consequences of the good faith clause that did not
exclude the possibility for modifying the surety’s obligation under the contracts.
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29 See the decisions as referred to in fn. 23 and fn. 28 above. Compare Braun, JURA
2004, p. 476. 

30 A complete overview of the different opinions of the 9th and 11th Senate of the Fed-
eral Supreme Court on this and other issues concerning family sureties can be found
in the submission decision (Vorlagebeschluss) of the 29th June 1999. See BGH 29 June
1999 – XI ZR 10/98, ZIP 1999, 1257 = NJW 1999, 2584. Pursuant to § 132 IV of the
Rules of Court Proceedings (Gerichtsverfahrenordnung), a plenary session of the Civil
or Criminal Senates (großer Senat) or plenary sessions of all Senates (vereinigte großer
Senat) can be demanded in those cases where the uniformity of German law is
involved, as well as where the case law of one Senate deviates from the case law of
another Senate. The issue to be resolved in a plenary session is explained in the
submission decision (Vorlagebeschluss). In its decision of 29 June 1999, the 9th Senate
resorted to the Great Senate of the Federal Supreme Court in order to adopt uniform
criteria for assessing the immorality that would be binding on all Senates. However,
the Great Senate could not deliver a decision upon this issue because the bank,
fearing an unfavourable decision, had withdrawn its appeal. On the Vorlagebeschluss,
see Tonner, VuR 1999, p. 440; Hahn, MDR 1999, p. 1208; Lebon, ERPL 2001, p. 417.

31 See BGH 29 June 1999 – XI ZR 10/98, ZIP 1999, 1257 = NJW 1999, 2584. 
32 Compare Braun, JURA 2004, p. 476. 

Furthermore, agreement between the two Senates also existed as to the primary
requirement for immorality – that there must be a ‘gross disproportionality’ (Krasse
Überforderung) between the extent of the obligation incurred and the financial
potential of the surety and that the latter had entered into such an obligation as
a result of the emotional connection with the principal debtor.29

On what the two Senates did not entirely agree, however, were the criteria
for the assessment of ‘gross disproportionality’.30 Thus, for example, whereas the
9th Senate took the view that gross disproportionality existed when the available
income of the surety (i.e. that which is not subject to execution) was not sufficient
to pay a quarter of the debt arising from the suretyship contract in five years, the
11th Senate considered that it existed in cases where there was almost definitely
no possibility that the surety would be able to pay off the contractually owed
interest from his or her income.31 Moreover, considerable divergences between the
two Senates also existed concerning the need for and the content of the addi-
tional circumstances to be taken into account when assessing the validity of family
suretyships.32 Among them are, in the first place, particularly aggravating circum-
stances which indicate that the surety’s ability to make a free and responsible
decision was impaired, such as an abuse of the emotional relationship between the
principal debtor and the surety by the creditor, as well as other circumstances,
such as independent economic interest justifying the family member’s decision to
stand as a surety or the danger of assets being transferred between family members.
The existence of such circumstances could lead to the validity of the suretyship
contract despite it being grossly disproportional to the surety’s financial potential.
The divergences in assessing additional circumstances have in particular mani-
fested themselves in the differences between the approaches taken by the 9th and
11th Senate concerning the sureties stood by children for the debts of their parents
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33 For a detailed overview of the views of the two Senates on this issue and their de-
velopment, see, for example, Habersack/Zimmermann, EdinLR 1999, p. 282 ff.; Kiefel,
ALJ 2000, p. 699 f.; Braun, JURA 2004, p. 476 f.; Tjittes, TPR 2000, p. 1462 ff. 

34 BGH 24 February 1994, NJW 1994, 1341. See also BGH 24 February 1994, BGHZ
125, 206, 210 = NJW 1994, 1278; BGH 25 April 1996, NJW 1996, 2088, 2089. On
these cases see Gernhuber, JZ 1995, p. 1092. 

35 Compare BGH 24 February 1994, BGHZ 125, 206 = NJW 1994, 1278; BGH
5 January 1995, BGHZ 128 = NJW 1995, 592; BGH 23 January 1997, NJW 1997,
1003. 

36 Compare BGH 26 April 1994, NJW 1994, 1726; BGH 29 June 1999 – XI ZR 10/98,
ZIP 1999, 1257 = NJW 1999, 2584. 

37 BGH 27 January 2000, NJW 2000, 1182. On this decision, see, for example, Kulke,
ZIP 2000, p. 952 ff; Tiedtke, JZ 2001, p. 677 f.

and the sureties stood by one spouse for the debts of another spouse.33 For several
years after the Constitutional Court’s pronouncement in Bürgschaft the 9th Senate
drew a distinction between these sureties. Suretyship contracts concluded by a
child were particularly strictly scrutinized by this Senate. Such contracts were
considered to be immoral if the amount of the liability involved exceeded the
child’s ability to pay, the child did not possess an adequate degree of business
experience and did not have any economic interest in the investment of his
parent for which he had offered surety.34 If these conditions were satisfied, there
was a presumption of an intolerable imbalance between the creditor and the
surety, entailing the invalidity of the suretyship contract on the basis of section
138 (1) of the Civil Code. The onus was then on the creditor to prove that,
contrary to all appearances, the child had freely entered into the contract, being
informed about the risks involved in standing as surety. Suretyship contracts
concluded by the spouse of the main debtor were, however, more readily accepted
by the 9th Senate, as it considered the need to protect spouses to be less obvious.
Thus, for example, this Senate did not apply the rules which it had established for
surety children to surety spouses in those cases where a contract concluded by the
latter had a special economic value for the bank. This was considered to be the
case, for example, where a transfer of assets between the spouses could take place.
If such economic value was found to exist, the 9th Senate rarely relieved the surety
spouse from his or her obligations under the contract.35 In contrast, no such dis-
tinction between the treatment of children and spouses was ever made by the 11th

Senate which was of the opinion that spouses deserved the same level of protec-
tion as children.36

The discrepancies between the case law of the 9th and 11th Senate of the
Supreme Court continued to exist until 2000, when, in particular in its decision
of 27 January 2000,37 the 9th Senate adjusted its approach in many respects to that
of the 11th Senate. The controversies surrounding the meaning of private auton-
omy in the case of vulnerable sureties ended completely when on 1 January 2001,
the 11th Senate adopted the competence to deal with suretyship cases. Under the
now established court practice, one can distinguish between the approach of the
German Supreme Court to sureties stood by those family members who do not
dispose of (sufficient) property or assets at the time of entering into the suretyship
contract in order to be able to fulfil their obligations under it and those who do
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38 Compare Habersack/Zimmermann, EdinLR 1999, p. 282 ff.; Habersack/Giglio, WM
2001, p. 1105. 

39 See, for example, BGH 24 February 1994, NJW 1994, 1341, 1342; BGH 30 March
1995, NJW 1995, 1886, 1887; BGH 5 January 1995, BGHZ 128, 230, 232 = NJW
1995, 592; BGH 2 November 1995, NJW 1996, 513, 514; BGH 7 March 1996, NJW
1996, 1470, 1471; BGH 25 April 1996, NJW 1996, 2088. 

40 Habersack/Giglio, WM 2001, p. 1100.
41 Compare, for example, BGH 14 November 2000, NJW 2001, 815 = ZIP 2001, 189;

BGH 14 May 2002, NJW 2002, 2228; BGH 14 May 2002, NJW 2002, 2230; BGH
28 May 2002, NJW 2002, 2634. For an overview of the recent case law of the Federal
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Kulke, ZIP 2000, p. 952 ff.; Nobbe/Kirchof, BKR 2001, p. 5; Schimansky, WM 2002,
p. 2437; Tiedtke, NJW 2003, p. 1360 ff.; Bauer, FuR 2003, p. 481 ff. 

possess some property or assets which enable them to meet their potential liability
under the contract. The Court’s current approach in each of these cases will be
the focus of the subsequent subsections below.

6.2.3.2 The current approach to suretyship contracts beyond the family
sureties’ ability to pay

Initially, after the decision of the Constitutional Court in Bürgschaft, the Federal
Supreme Court merely regarded the ruinous character of the surety’s obligation as
one of  two elements which gave rise to the presumption of immorality under
section 138 (1) of the Civil Code.38 The second essential requirement for consider-
ing a contract of suretyship to be immoral used to be the presence of particularly
aggravating circumstances indicating that the surety’s ability to reach a free and
responsible decision was impaired – whether by his or her lack of experience,
pressure by the principal debtor, downplaying the risks of the transactions by the
creditor or otherwise.39 A marital or other close personal relationship was not per
se regarded as a source of unlawful pressure. Accordingly, under the old approach,
the presumption of immorality under section 138 (1) of the Civil Code did not
arise solely on account of the surety’s inability to pay. Major importance was
attached to the surety’s ability to take a free and informed decision him or herself.

In more recent case law, however, one can trace a clear move away from this
stance, which manifests itself in the fact that the Supreme Court tends ‘das Sitten-
widrigkeitsurteil einzig und allein vom Tatbestand crasser finanieller Übervorderung
abhängig zu machen’.40 This implies that for the presumption of immorality to arise
it is sufficient that a close family member of the principal debtor has entered into
a potentially ruinous obligation exceeding his or her financial potential (the first
requirement under the old approach), and it is immaterial whether or not his or
her ability to make a free and responsible decision was impaired (the second
requirement under the old approach).41 As the Supreme Court put it:

‘Zwar reicht selbst der Umstand, dass der Betroffene voraussichtlich nicht einmal die von
den Darlehensvertragspartijen festgelegte Zinslast aus dem pfändbaren Teil seines Einkom-
mens oder Vermögens bei Eintritt des Sicherungsfalls dauerhaft tragen kann, regelmäßig
nicht aus, um das Unwerturteil des Sittenwidrigkeit zu begründen. In einem solchen Falle
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42 BGH 14 May 2002, NJW 2002, 2228, 2229 and BGH 14 May 2002, NJW 2002,
2230, 2231.

43 Compare BGH 27 January 2000, NJW 2000, 1182, 1184; BGH 13 November 2001,
BB 2002, 114, 116. 

crasser finanzieller Überforderung ist aber nach der allgemeinen Lebenserfahrung ohne
Hinzutretenden weiterer Umstände widerleglich zu vermuten, dass er die ruinöse Bürgs-
chaft oder Mithaftung allein aus emotionaler Verbundenheit mit dem Hauptschuldner
übernommen und der Kreditgeber dies in sittlich anstößiger Weise ausgenützt hat (st. Rspr
(…)).’42

The new approach by the Supreme Court can thus be summarized as follows. If
the amount guaranteed under the suretyship contract is grossly disproportional to
the income and property of the surety, and there is a close relationship between
the principal debtor and the surety, then there is a rebuttable presumption of
immorality under section 138 (1). In other words, the ruinous character of the
obligation incurred by the surety and his or her close relationship with the princi-
pal debtor are enough to activate the protective mechanism of the immorality
clause contained in section 138 (1) of the Civil Code. The underlying rationale
for strengthening the substantive control of suretyship contracts in this way is that
the very fact of a family member entering into a potentially ruinous contract
provides sufficient evidence to presume that the creditor has abused the surety’s
emotional relationship with the principal debtor, which is in breach of the
immorality clause. According to the Supreme Court, this is true even if the
guarantor has business experience because even an experienced person can be
dominated by emotions.43

Thus, in order for a surety to obtain relief from his or her obligations under
the suretyship contract, three conditions must be satisfied: 1) the amount of the
potential liability must be grossly disproportional to the financial means of the
surety; 2) the surety must have a close emotional relationship with the principal
debtor; 3) the creditor must have failed to rebut the presumption of having abused
this emotional relationship contrary to the immorality clause. Each of these
conditions will be considered in more detail below.

6.2.3.2.1 Gross disproportionality

The criterion of gross disproportionality between the amount of the potential
liability and the financial potential of the surety provides a perfect example of the
development of law by the courts through making the general clauses concrete.
The clause which provided a specific legal basis for this development was the
immorality clause of section 138 (1) of the Civil Code, according to which a legal
transaction which is contrary to good morals is void. It is of interest to note that
according to the second paragraph of this section, a legal transaction is void if a
person exploiting the need, carelessness or inexperience of another causes to be
promised or granted to himself or to a third party, in exchange for a performance,
pecuniary advantages which exceed the value of the performance to such an
extent that, under the circumstances, the pecuniary advantages are obviously
disproportionate to the performance. Although, in essence, this provision also
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44 Compare, for example, Berg et al., Von Staudingers Kommentar zum Bürgerlichen
Gesetzbuch, § 765 Rz. 161, 169. 

45 Compare, for example, Berg et al., Von Staudingers Kommentar zum Bürgerlichen
Gesetzbuch, § 765 Rz. 161, 169. For critical remarks on this development, see Medi-
cus, JuS 1999, p. 835 f. 

46 See, for example, BGH 27 January 2000, NJW 2000, 1182, 1184; BGH NJW 2002,
2228, 2229; BGH NJW 2002, 2230. 

47 On this issue, see subsection 6.2.3.1 above. 
48 BGH 4 December 2001, NJW 2002, 744, 745.
49 See, for example, BGH 2 December 2001, ZIP 2002, 210, 212. 
50 See, for example, BGH 8 October 1998, NJW 1999, 58, 59. For critical remarks on

taking an expected inheritance into account, see Schanbacher, WM 2001, p. 74 ff. 

deals with imbalanced contracts characterized by gross disproportionality between
the parties’ main rights and obligations under the contract, it could not be used
in order to control the content of suretyship contracts. The reason for this is that,
by its very nature, a contract of suretyship is a one-sided contract by which only
one party, i.e. the surety, incurs obligations, and therefore, the issue of the propor-
tionality between the parties’ rights and obligations in the sense of section 138 (2)
simply does not arise.44 In these circumstances, the German courts resorted to the
first paragraph of this section and on its basis developed a criterion for controlling
the content of family suretyships which is closely connected with the one explicit-
ly adopted by the legislator in section 138 (2), but at the same time is substantially
different from it – the requirement of a balance not between the performance and
the counterperformance, but between the amount of the obligation and the ability
to pay.45 The adoption of this criterion clarified the issue which had been left
open by the Constitutional Court in Bürgschaft – whether an ‘exceptionally
onerous’ suretyship contract implies extremely burdensome personal and eco-
nomic consequences concerning its enforcement for the surety at the time the
creditor claims performance or whether it implies potentially highly burdensome
consequences at the time when the contract was entered into (see Chapter 5,
subsection 5.5.3.2.2 above). This issue was clearly resolved in favour of the latter
standard.

According to the formula currently used by the Supreme Court for determin-
ing the relationship between the amount of the potential liability and the finan-
cial means of the surety, a gross disproportionality between the two is present if
under the ex ante prognosis at the time of the contract conclusion, the surety is
not able to pay off the contractually owed interest from his or her available
income.46 The adoption of this formula meant resolving the controversy between
the 9th and the 11th Senate of the Supreme Court concerning the definition of
gross disproportionality in favour of the approach adopted by the 11th Senate.47

As one can see from the wording of the formula, assessing the surety’s finan-
cial potential requires a prognosis for the future. This prognosis must be made at
the time when the surety assumes his or her liability under the contract.48

Whether or not the surety’s financial potential is sufficient depends on such
factors as the guarantor’s age and education, his or her profession and previous
periods of unemployment,49 as well as on his or her obligations to support children
and even on an expected inheritance.50 Thus, for example, the Supreme Court
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56 BGH 13 November 2001, BB 2002, 114.
57 BGH 26 April 2001, NJW 2001, 2466, 2467.

held that a 51-year-old woman had no reasonable prospects on the job market,
although before having lost her previous employment she had had a business
career.51 By contrast, a merely theoretical possibility of winning a lottery or that
of an unexpected inheritance are not taken into account.52

Furthermore, when assessing the financial potential of the surety, the income
and property of the principal debtor are irrelevant – it is the income and property
of the surety alone that can be used for repaying the debts which counts.53 The
reference to the available income of the surety in the formula of gross dispropor-
tionality currently in use implies that it is not a total net income which is rele-
vant, but only the part thereof which is left after the deduction of the sum neces-
sary to fulfil the surety’s essential needs and is therefore exempt from execution.54

Thus, for example, the Supreme Court found gross disproportionality to exist in
the case where a wife, who at the time of concluding the contract earned a net
salary of DM 1470 (735 Euros) per month as a part-time teacher, had stood surety
for the maximum amount of DM 100,000 (50,000 Euros) for the business debts of
her husband.55 Taking into account the duties of maintenance owed by the wife
to her seven-year-old son, this income was not subject to execution pursuant to
the law in force at that time (§ 850 c I of the Code of Civil Procedure (Zivilprozeß-
ordnung (ZPO)), and, therefore, was not available for paying the interest owed
under the suretyship contract. Her additional incomes to the amount of DM
1232,50 (600 Euros) per month earned from renting a multiple dwelling (a house
for several families) did not enable her to fulfil the potential obligations under the
suretyship contract either, due to the fact that this sum was used for the repay-
ment of the mortgage to the amount of DM 300,000 (150,000 Euros). Moreover,
the additional income was in any case insufficient for paying the interest on the
sum of DM 100,000 DM (50,000 Euros) under the suretyship contract. In line
with this approach is also the rule that in order to be grossly disproportional, the
guaranteed amount need not be excessively high. Thus, for example, in one of the
cases decided by the Supreme Court the amount guaranteed was only DM 35,000
(17,500 Euros). Yet, this obligation was found by the Court to be grossly dispro-
portional because the guarantor was unemployed, so that he could not even pay
the interest owed on this amount under the contract.56

By contrast, gross disproportionality is not accepted in those cases where the
surety has property, in particular a house in which he or she lives, that covers the
amount guaranteed.57 In such a case, the suretyship contract can only be found to
be immoral if particularly aggravating circumstances impairing the surety’s ability
to take a free and responsible decision, which are attributed to the creditor are
found to exist. This issue is discussed in more detail in subsection 6.2.2.3 below.
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6.2.3.2.2 A close emotional relationship with the principal debtor

The establishment of a gross disproportionality between the extent of the obliga-
tion and the financial potential of the surety is not sufficient for the presumption
of immorality to arise. The second essential condition to be met is the presence
of a close emotional relationship between the surety and the principal debtor.
Such a relationship is found by the Supreme Court to exist between spouses and
between parents and children, as well as between unmarried couples. 58 In those
cases where these categories of relatives are involved and the obligation incurred
by one of them is ruinous in the sense described in 6.2.3.2.1 above, there is an
automatic presumption that the creditor has abused a close emotional relationship
that exists between them. These rules also apply in those cases where the principal
debtor is a company that is fully owned by or in which a significant share is held
by a person with whom the surety has an emotional relationship.59 However, the
presumption of a close emotional relationship does not automatically arise be-
tween adult sisters and brothers. If sisters or brothers therefore act as sureties, they
have to prove the existence of a close emotional relationship between them, as
well as the fact that the creditor was aware of this relationship.60

6.2.3.2.3 Rebutting the presumption of immorality by the creditor

Even if both requirements – gross disproportionality and a close emotional rela-
tionship with the principal debtor – are met, this does not automatically lead to
the invalidity of a ruinous obligation on the part of the surety. The suretyship
contract will only be declared void if the creditor fails to provide evidence that it
has not abused a close emotional relationship between the surety and the principal
debtor and thus has not acted contrary to good morals.

The creditor can rebut the presumption of immorality by invoking the
following three main groups of arguments.61 First of all, the subjective element of
abusing the surety’s close emotional relationship with the principal debtor is
absent if the creditor was not aware of the disproportionality between the amount
guaranteed and the prospective income and property of the surety. The lack of
knowledge argument cannot be invoked, however, if the creditor had failed to
inquire into the availability of securities on the part of the surety, which under
normal banking practice is its duty.62 This argument can therefore only be success-
fully invoked if the surety deceived the creditor by providing incorrect informa-
tion concerning his or her financial situation.
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Secondly, the presumption of immorality can also be rebutted if the creditor
proves that the close emotional relationship between the surety and the principal
had no influence upon the conclusion of the contract.63 According to the Su-
preme Court, this is the case when the surety has his or her own economic interest
in the main contract concluded between the principal debtor and the creditor. For
this requirement to be satisfied the Court requires the existence of a direct eco-
nomic interest on the part of the surety in the contract, as opposed to a mere
indirect interest. The direct interest was found to exist, for example, where the
surety was involved in the decision-making on the use of the credit obtained from
the bank64 or where she was supposed to become a co-owner of a house whose
construction was to be financed from the money obtained by the principal debtor
from the bank.65 In contrast, the Court regarded as a mere indirect interest, for
example, the fact that the surety had benefited from the credit obtained by the
principal debtor by living in the house bought and owned by the principal debtor66

or that the surety enjoyed a higher standard of living because of a potentially
successful use of the  business loan. 67 In a recent case decided by the Supreme
Court in January 2005, the Supreme Court68 demonstrated its willingness to adopt
a more restrictive surety-friendly approach for the assessment of such a direct
economic interest. In this case, the Court refused to find the existence of a direct
interest in the business loan on the part of the surety wife who had a professional
background as a director of a transportation company, was supposed to work for
her husband’s new transportation company financed from the credit obtained from
the bank and was even expected to take over this company in a couple of years.
Instead, it focused on the fact that the wife was 51 years old, unemployed at the
time of acting as a surety and, given her age, it was not likely that she would find
alternative employment. In these circumstances, the Court found that the interest
she had in the credit contract obtained by her husband was only indirect.

Finally, the creditor can rebut the presumption of immorality by showing that
the reason why it required a guarantee was to protect itself against the transfer of
assets between the principal debtor and the surety with a view to preventing it
from seizing these assets. This defence by the creditor is only valid, however, if
this aim is explicitly specified in the suretyship contract and the liability of the
surety is limited to its achievement.69 Imposing this restriction on the validity of
suretyship contracts has made it unnecessary to resort to the doctrine of the
frustration of the contractual purpose (Wegfall der Geschäftsgrundlage) which was

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



284 Fundamental Rights, Contract Law and the Protection of the Weaker Party

70 Compare Rott, Family Suretyships under German Law, p. 10, with further references
to the earlier case law of the Supreme Court. 

71 For an overview of such circumstances, see, for example, Nobbe/Kirchof, BKR 2001,
p. 7; Habersack/Giglio, WM 2001, p. 1105; Rott, Family Suretyships under German
Law, p. 8 f. 

previously invoked by sureties in order to obtain relief from their obligations after
their marriage with the principal debtor had been dissolved.70

Based on this overview, the current approach to the protection of ‘poor’ family
members against obligations under suretyship contracts that lie beyond their
ability to pay can be summarized as follows. If the amount of the potential liability
of the surety at the time of concluding the contract is grossly disproportional to
his or her (foreseeable) ability to pay and the surety has a close emotional rela-
tionship with the principal debtor, the suretyship contract is void on the ground
of immorality under section 138 (1) of the German Civil Code unless the creditor
proves that it was unaware of an extremely burdensome character of the incurred
obligation, that the surety had a direct economic interest in the main contract or
that the limited nature of the liability in the case of a transfer of assets was
specifically provided for in the guarantee.

6.2.3.3 The current approach to ‘well-off’ family sureties

If the guarantee is not grossly disproportional to the surety’s financial means, the
presumption that the creditor has abused a close emotional relationship between
the surety and the principal debtor does not arise. This implies that special rules
developed by the Supreme Court for the protection of sureties against ruinous
obligations do not apply if the surety has sufficient financial means to cover his
or her liability under the suretyship contract, even if this amounts to a tremendous
blow to his or her standard of living, which is the case, for example, when the
surety loses his or her family home. The question which arises in this respect is
whether and, if so, how such ‘well-off’ family sureties are protected in German
law.

Under the current case law, the most relevant provision for ‘well-off’’ family
sureties is the immorality clause contained in section 138 (1) of the Civil Code.
Although this is the same legal basis which, at present, constitutes a primary tool
for protecting those sureties who do not possess sufficient financial means to be
able to meet their potential obligations under the suretyship contract, as we shall
see there are important differences in the application of section 138 (1) when the
financial potential of the surety in principle allows him or her to fulfil his or her
obligations under the suretyship contract if the principal debtor does not pay the
debt him or herself.

Even if the amount guaranteed was not disproportional to the income and
property of the surety at the time of concluding the contract, the suretyship
contract can still be immoral, but only if particularly aggravating circumstances
attributed to the creditor are present which have impaired the ability of the surety
to take a free and responsible decision.71 First of all, the suretyship contract can
be immoral if the creditor has downplayed the risks involved therein. This can be

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



Chapter 6: The protection of family members against suretyships by means of contract law 285

72 See BGH 24 February 1994, NJW 1994, 1341; BGH 6 October 1998, NJW 1999, 135
f. (my translation). 

73 See, however, BGH 27 May 2003, WM 2003, 1563, 1565, for a very restrictive
interpretation of the sentence ‘This is just a formality’ (my translation). 

74 Compare, for example, Tiedtke, NJW 2001, p. 1022; Hadjiani, ZfRV 2003, p. 88;
Kiefel, ALJ 2000, p. 705; Siems, ERPL 2002, p. 515 f. 

75 BGH 16 January 1996, NJW 1996, 1206; BGH 18 January 1996, NJW 1996, 1275.
76 BGH 16 March 1983, NJW 1983, 1850; BGH 16 March 1989, NJW 1989, 1605.
77 BGH 15 April 1997, NJW 1997, 3230.
78 BGH 15 April 1997, NJW 1997, 3231.
79 BGH 15 April 1997, NJW 1997, 3231.
80 See, for example, BGH 17 March 1994, NJW 1994, 2146, 2148; BGH 16 January

1996, NJW 1996, 1206, 1207; BGH 15 April 1997, NJW 1997, 3230, 3231.

the case if at the precontractual stage a bank clerk has made remarks such as ‘This
signature is only for the files’, or ‘There is no big risk’, or ‘This is just a formality’.72

Such statements may in principle lead to the invalidity of the suretyship contact.73

By contrast, mere silence on the part of the creditor concerning the risks involved
in providing a personal guarantee may not necessarily enable the surety to obtain
relief from the contract. In this context, it should be noted that the current
approach of the Supreme Court to the duties to inform and advise on the part of
the creditor has been rather restrictive.74 Thus, the Court held that, in general,
there is no duty of care towards the surety,75 even if he or she is a spouse,76 a rel-
ative or a foreigner who is not able to understand the German suretyship form.77

According to the Court:

‘Nach ständiger Rechtsprechung des Senats obliegen dem Gläubiger gegenüber dem
künftigen Bürgen grundsätzlich keine Sorgfaltspflichten, insbesondere keine Pflicht zur
Aufklärung über das Bürgschaftsrisiko, weil dieses allgemein bekannt ist und außerdem
durch die erforderliche Schriftform (§ 766 BGB) offengelegt wird. Solange der Gläubiger
insoweit nicht durch den künftigen Bürgen befragt wird, kann er davon ausgehen, daß
dieser sich über die für seine Entschließung maßgeblichen Unstände, insbesondere auch
über die Wahrscheinlichkeit seiner Inanspruchnahme, ausreichend unterrichtet hat.’78

Thus, in the view of the Court, as a rule, everybody can expect that the surety has
informed him or herself of the circumstances which are relevant for his or her
decision to enter into the suretyship contract and to clarify the content and the
scope of his or her duties; it is in principle not the duty of the creditor to explain
to the prospective surety the disadvantages and dangers involved in signing such
a contract to the prospective surety.79 In a number of surety cases in which no
gross disproportionality between the surety’s obligation and his or her ability to
pay was found to exist, the Supreme Court explicitly pointed out that the risk
involved in signing the suretyship contract was generally well-known and became
apparent from the requirement of a written form provided by section 766 of the
Civil Code.80 Exceptions to this strict approach are very rare. The duties to inform
on the part of the creditor will only arise in those cases where the creditor is aware
or should be aware of special circumstances, such as the bad financial situation of
the principal debtor or an extraordinary risk connected with the intended invest-
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24 February 1994, NJW 1994, 1341, 1342 f.; BGH 10 October 1996, NJW 1997, 52,
53.

ment of which the surety is not aware.81 Under German law, a violation of the
duty to inform may constitute both a breach of precontractual liability ( culpa in
contrahendo) under section 254 of the Civil Code and one of the criteria for the
assessment of the immorality of the suretyship contract under section 138 of the
Civil Code.82 The difference between the application of these sections lies in the
legal consequences attached thereto. Whereas the establishment of immorality
entails the strict nullity of the entire contract from the moment of its conclusion,
precontractual liability opens up possibilities for adjusting the contract and thus
does not necessarily lead to complete relief for the surety from his or her obliga-
tions under the contract. At present, however, the Supreme Court clearly favours
the application of the immorality clause in cases involving family sureties.83

Another circumstance which can also entail the immorality of a familial
suretyship contract is abusing the contracting partner’s inexperience which under
section 138 (1) of the Civil Code is a general ground for immorality. In practice,
this requirement is usually satisfied when the suretyship contract is signed by
housewives, children of the principal debtor who are still studying, as well as
elderly parents of the principal debtor.84 A surety contract which is not grossly
disproportional can also be contrary to good morals if the creditor has exerted
undue pressure on the surety. Such pressure was found by the Supreme Court to
exist, for example, in the case where the bank, knowing that it was necessary to
obtain security for the credit provided to the principal debtor, had nevertheless
paid the credit without such security having been obtained and it only subse-
quently requested the guarantee threatening the principal debtor with the termi-
nation of the credit contract if the suretyship contract would not be signed.85 A
contract of suretyship can also be held to be immoral if undue pressure had been
put on the surety not by the creditor but by the principal debtor and the creditor
was aware of this. As far as surety spouses are concerned, this requirement will
typically be satisfied when the spouse of the principal debtor had first refused to
sign the suretyship contract and only signed it later after an appeal for love and
solidarity on the part of the principal debtor.86 As far as children are concerned,
it is considered that a son or a daughter who is still studying will normally only
agree to conclude the suretyship contract because of an emotional relationship
with his or her parents, and if the creditor ignores this circumstance, it is consid-
ered to have abused the emotional relationship of the child guarantor. 87 By
contrast, if parents who are obviously not inexperienced in business matters act
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88 BGH 26 April 2001, NJW 2001, 2466, 2467.
89 Established case law since BGH 24 November 1992, NJW 1993, 322. 

as a surety for the debts of their children, no suspicion that the creditor had
abused the emotional relationship between them and their children will arise.88

An important obstacle for the surety whose obligations under the suretyship
contract are not grossly disproportional to his or her financial means, is that the
burden of proof for all these aggravating circumstances lies not with the creditor,
but with the surety him or herself.89 This peculiarity of the protection of ‘well-off’
sureties, together with the emphasis on the impairment of the surety’s will at the
time of concluding the contract, are in striking contrast to the approach adopted
by the Supreme Court concerning grossly disproportional obligations, as under the
latter, the circumstances impairing the surety’s ability to take a free and responsi-
ble decision are of no major importance and the burden of proof (in this case,
concerning the circumstances related to the substance of the transaction, such as
the presence of the surety’s economic interest) lies with the creditor.

Thus, those sureties who have financial resources, however limited, to pay off
the debts of the principal debtor secured by the suretyship contract can escape
their liability under the contract if they prove that their ability to take a free and
responsible decision was impaired and that the creditor is responsible for this
situation. This can be the case if the creditor had downplayed the risk of the
suretyship, abused the surety’s inexperience in business matters, exerted undue
pressure on him or her or, being aware of the undue pressure exerted on the surety
by the principal debtor, did nothing to prevent him or her from entering into the
contract. In principle, however, no responsibility for the ‘well-off’ sureties’ suffi-
cient understanding of the nature of the suretyship contract and the risks involved
therein has been placed on the creditor. Subject to a few exceptions, it is up to the
surety to inquire into such matters.

6.2.4 The character and scope of the protection of (potential) family sureties

The developments in the case law of the Federal Supreme Court on family sureties
after the Federal Constitutional Court’s intervention in this domain of the law in
1993 shows that the protection of (potential) family sureties in German law has
evolved along the lines of both substantive and procedural fairness. The legal basis
used by the courts for this purpose was the immorality clause of the German Civil
Code. Whereas, initially, after the decision of the Constitutional Court in Bürg-
schaft, the Supreme Court placed major emphasis on the procedural protection of
family sureties and considered the ruinous character of the obligations incurred by
the surety only as a signal that it must take a closer look at the fairness of the
procedure which had led to the conclusion of the contract, in its more recent case
law the Supreme Court has distanced itself from this approach and clearly
strengthened the substantive control of the content of suretyship contracts. As a
result, the current approach to the protection of family sureties under German law
is no longer primarily based on procedural fairness, but is characterized by a
combination of substantive and procedural fairness. What kind of fairness is the
determining factor in a particular case depends on whether or not at the time of
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concluding the contract the surety disposed of sufficient financial means to be able
to meet his or her liability in the case of the principal debtor’s default.

If the amount of the potential liability of the surety at the time of concluding
the contract is grossly disproportional to his or her (foreseeable) ability to pay and
the surety has a close emotional relationship with the principal debtor, then the
suretyship contract is presumed to be void on the ground of immorality. The
presumption of immorality can only be rebutted by the creditor if it proves that
it was not aware of the highly burdensome character of the incurred obligation,
that the surety had an economic interest in the main contract or that the limited
nature of the liability in the case of the transfer of assets was specifically provided
for in the guarantee. It follows that, in the absence of these circumstances, the
presumption cannot be rebutted if the creditor merely proves that it gave proper
advice to the surety concerning the nature of the suretyship contract and the risks
involved therein. Accordingly, if the requirements of gross disproportionality and
a close emotional relationship with the principal debtor are met, the suretyship
contract will be held to be void even if the surety who had no economic interest
in the transaction was fully aware of the risks involved therein, but nevertheless
entered into such a contract consciously guided by considerations of love and
family solidarity. Thus, the approach by the Supreme Court to family sureties who
lack sufficient financial means to be able to meet their potential liability under
the suretyship contract is based on the substantive control of suretyship contracts
concluded by such sureties, and it aims to prohibit potentially ruinous contracts
as such in those cases where the surety does not have a direct economic interest
in the transaction between the creditor and the principal debtor and the creditor
is not exposed to the danger of assets being transferred between family members.
The major tool for procedural protection, such as proper advice by the creditor
concerning the nature of the suretyship contract and the risks involved therein,
will not prevent the invalidity of such contracts on the ground of immorality
regardless of the individual capabilities of the surety to take a free and informed
decision in the circumstances of a particular case.90

This approach by the German Supreme Court comes very close to the
approach adopted by the French Supreme Court (Cour de Cassation) in its remark-
able judgment in the Macron case.91 In that case, the French Supreme Court dealt
with the situation in which the director of a company, Mr Macron, had stood as
surety for the debt of his company to an amount of FF 20 million (4 million
Euros). At the time when the contract was concluded, his financial potential
consisted of his salary of FF 37,550 (7,500 Euros) a month and an estate of FF 4
million (80,000 Euros). The interest rate five times exceeded the salary of Mr
Macron. In these circumstances, and despite the fact that Mr Macron was not a
non-professional surety, the French Supreme Court upheld the judgment of the
Court of Appeal which held the creditor liable to pay a compensation of FF 15
million (3 million Euro) on the following basis:
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92 Cass. Fr. 17 June 1997, Bull. Civ IV, no. 188 = JCP 1997, éd. E. II, 1007 (Macron).
93 This approach seems to be confirmed in the more recent case law of the French

Supreme Court. See Cass. Fr. 9 July 2003, Bull. Civ, I, no. 167.
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‘La cour d’appel, tout en estimant que M. Macron n’avait pas commis d’erreur viciant son
consentement, a pu estimer, en raison de “l’enormité de la somme garantie par une
personne physique”, que dans les circonstances de fait, exclusives de toute bonne foi de la
part de la banque, cette dernière avait commis une faute en demandant un tel aval “sans
aucun rapport” avec le patrimoine et les revenues de l’avaliste (…).’92

By this pronouncement, the French Supreme Court introduced the delictual
liability of the creditor when it has accepted a guarantee whose amount was
manifestly disproportional to the assets and income of the surety. In the view of
the Court, the very fact of such disproportionality proves wrongful behaviour on
the part of the creditor at the precontractual stage, which is contrary to good
faith.93 Subsequently, the French legislator amended Article 2024 of the Civil
Code in the same direction. According to this provision, which however seems
to be applicable only to non-professional sureties, 94 the amount of the debts
resulting from a suretyship may not have the effect of depriving a natural person
who acted as a surety of a minimum income determined by Article L. 331-2 of the
Consumer Code. The effect of these developments in the French case law and
legislation is the introduction of substantive fairness not only in the law relating
to consumer sureties, but also in relation to professional sureties. A mere
disproportionality between the amount of the guaranteed obligation and the
surety’s financial potential allows the judge to consider the creditor to have acted
contrary to good faith and to hold it liable for the losses arising from any such
transaction. Compared to the German approach, this position is even more
straightforward, since under French law the requirement of a close emotional
relationship does not exist, and the French courts seem to leave no room for the
creditor to rebut the presumption of its wrongful conduct towards the surety.
Therefore, under the French approach disproportional suretyships appear to be
prohibited as such under any circumstances whatsoever. Nevertheless, as far as
family sureties are concerned, the practical results of the substantive control of the
content of suretyship agreements in both legal systems may not be all that differ-
ent, especially if the tendency towards a more surety-friendly interpretation of the
economic interest on the part of the surety in the German legal system persists
(see subsection 6.2.3.2.3 above). In such a case, it would be increasingly difficult
for the creditor to rebut the presumption that the surety’s close emotional rela-
tionship with the principal debtor had been abused, which in practice may result
in the almost unconditional prohibition of ruinous suretyship contracts.

By contrast, under German law, no such far-reaching substantive protection
is granted for those sureties who possess sufficient income or property to be able
to fulfil their potential obligations under the suretyship contract. However limited
their financial resources to pay off the secured debt may be, such ‘well-off’ sureties
enjoy only procedural protection and can escape their liability under the contract
only if they prove that their ability to take a free and responsible decision was
impaired and that the creditor is responsible for such a situation. Furthermore, due
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95 In practice, German banks and other financial institutions do not provide surety with
proper information about the possible consequences of acting as a surety. This follows
from the results of the questionnaire held among surety wives, 80 % of whom pointed
out that they had not been adequately informed on this issue. See Schmedt, Die Ini-
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98 See, in particular, Medicus, JuS 1999, p. 838. 

to a very restrictive approach by the German courts to the creditor’s duties to
inform, and in particular the duties to advise, in surety law, the procedural protec-
tion currently enjoyed by the sureties is rather limited. This is especially true in
those cases where the surety is (presumed to be) not entirely inexperienced in
business matters and where he or she did not become (or proved to have become)
a victim of the undue pressure by the creditor or by the principal debtor that the
creditor was aware of. In most cases the only defence available for such sureties is
a claim that they did not properly understand the nature of the suretyship contract
and the risks involved therein. Since, however, the creditor has no responsibility
for such matters, the claim of the surety will only rarely be successful.95

 Accordingly, at present, in extremely harsh cases, the German courts tend
to see the problem of vulnerable family sureties not in the lack of their informed
consent, but in the unfairness of suretyship contracts as such and provide sureties
with far-reaching protection against themselves based on substantive fairness.
However, in less harsh cases, they appear to follow a pre -Bürgschaft approach
based on the idea of formal private autonomy. Whereas a gross disproportionality
between the obligations incurred under the suretyship contract and the financial
means of the surety in principle entails the invalidity of the contract even if the
creditor had appropriately advised the surety, in the absence of such dispro-
portionality, the creditor in principle does not owe a duty of care towards the
surety which would include the creditor’s obligation to bring the transaction home
to the surety. Such a differentiation between ‘poor’ and ‘well-off’ sureties, and, in
particular, the emphasis on substantive rather than procedural protection in
relation to those sureties who do not have sufficient financial means to be able to
meet their potential obligations under the suretyship contract, has become a
matter of intense debate in German academic literature. Whereas some scholars
have welcomed the strengthening of the substantive control of suretyship agree-
ments,96 others have subjected it to severe criticism.97 In particular, it has been
pointed out that poor family members agree to stand as suretis more readily than
those who do have assets and income.98 The reason for this is that ‘poor’ sureties
do not have much to lose, since in the case of the principal debtor’s default, their
income and property which are necessary to live at a subsistence level will in no
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circumstances be subject to execution under enforcement laws.99 By contrast, in
the case of ‘well-off’ sureties, ‘(…) die objektive Beeinträchtigung der Bürgeninteressen
kann bei Verlust seines ganzen Vermögens, aus dem er Unterhalt und später eine
Altersversorgung beziehen könnte, weitaus größer sein als in den von der BGH-Recht-
sprechung erfaßten Überforderungsfällen’.100 In such circumstances, it can be even
more readily presumed that the ‘well-off’ surety had entered into the contract
under undue pressure resulting from a close emotional relationship with the
principal debtor.101 Therefore, in the view of critics, well-off sureties should be
much more prudent when entering into suretyship contracts, and the law must
enable them to make a free and informed decision by focusing on and improving
the procedure leading to the conclusion of the contract.102 The procedural protec-
tion, in particular by means of the development of precontractual duties to inform
and to advise on the basis of good faith,103 is advocated as a solution to the
problem of an ‘emotionally transmitted debt’ in general, and thus not only limited
to cases of ‘well-off’ sureties.104 The main argument against protecting all sureties,
including ‘poor’ sureties, against themselves through the substantive control of
suretyship contracts is that sureties must not be prohibited from acting irrationally
out of considerations of love and family solidarity if they fully understand the
consequences of their acts; such emotional behaviour is still a manifestation of
their will and State interference therein amounts to disregarding the principle of
private autonomy.105 It remains to be seen whether the German Supreme Court
will listen to these voices, in particular as far as the improvement of the proce-
dural protection of ‘well-off’ sureties is concerned. At present, however, the Court
tends to develop far-reaching substantive protection against ruinous obligations
and minimum procedural protection against merely burdensome obligations on
the basis of the immorality clause of the Civil Code.

6.2.5 Synthesis and conclusion

A distinguishing feature of the German approach to family sureties is that the
development of a more protective regime for such sureties has been formally
prompted by the decision of the Federal Constitutional Court of 1993 in the
Bürgschaft case. In this decision, through the interpretation of fundamental rights,
the Constitutional Court entered into the debate on the old problem of contrac-
tual justice, i.e. in which circumstances can a person be considered to have made
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a free and responsible decision as to whether or not to conclude a certain contract.
The Constitutional Court rejected a formal approach to private autonomy pursued
by the 9th and 3rd Senate of the Federal Supreme Court in private law matters and
set the course for the future development of the German surety law in the direc-
tion of ensuring substantive private autonomy for (potential) family sureties.

Yet, as the overview of the developments prior to and after 1993 shows, a
legal change in the approach of the 9th and 3rd Senate of the Supreme Court aimed
at establishing a more protective regime for (potential) family sureties could also
occur through the incremental development of contract law and thus without having
resort to the fundamental rights enshrined in the German Constitution. The evi-
dence for this is, in particular, provided by the fact that already before the Consti-
tutional Court’s intervention in German surety law, following intense criticism
of the formal private autonomy-based approach to familial suretyship contracts,
the 11th Senate of the Federal Supreme Court and a number of the lower private
law courts guardedly favoured an open control of this type of contract on the basis
of the well-established immorality clause contained in the German Civil Code.
The broad possibilities for a step by step development of surety protection on the
basis of the general clauses have become even clearer after 1993, in particular in
the course of the struggle between the 9th and 11th Senate of the Supreme Court
on the scope of the necessary protection in the case of surety wives and surety
children and a gradual move away from procedural protection towards a more
substantive protection of family sureties in general. All these developments have
become possible through the interpretation of the specific rules which have
evolved in the course of the application of the immorality clause and could also
have taken place without the decision of the Constitutional Court in Bürgschaft.
Due to a very general and not entirely clear content of the Constitutional Court’s
directive in this case, however, even after 1993 the German private law courts
retained a considerable degree of freedom in determining the character and scope
of the protection to be enjoyed by family sureties under contract law.

The current approach of the Supreme Court to the protection of family
members against an ‘emotionally transmitted debt’ is characterized by a combina-
tion of a far-reaching substantive protection of those sureties who do not have
sufficient financial means to be able to meet their potential liability under the
suretyship contract and a limited procedural protection of ‘well-off’ sureties who
do have such means. In those cases where at the time of concluding the contract
the amount of the potential liability is grossly disproportional to the financial
means of the surety, German law proceeds from the presumption of the immorality
of the suretyship contract and, subject to a very limited number of exceptions,
tends to hold such a contract void even if the surety was fully aware of the nature
of the suretyship contract and the risks involved therein. By contrast, in less harsh
cases, where gross disproportionality is not at stake, German law appears to follow
a pre-Bürgschaft approach based on the idea of formal private autonomy. This
approach manifests itself not only in rejecting in this case such far-reaching duties
of care as those owed by the creditor towards ‘poor’ sureties concerning the scope
of their obligations under the contract, but also in a very reserved attitude to
imposing duties to inform and to advise on the creditor as to the risks involved in
acting as a surety.
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106 The protective provisions do not apply to a private individual who is acting for a
Dutch public or private limited company in the ordinary course of its business if the
individual is a director who, independently or together with his co-directors, owns
the majority of the shares. See section 7:857 BW. 

107 See sections 7:857-7.864 BW. 
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This direction in the development of the protection of (potential) family
sureties, in particular the emphasis on substantive rather than procedural protec-
tion in the case of ‘poor’ sureties and a limited procedural protection for ‘well-off’
sureties, has been disputed in German academic literature. According to critics,
it is the procedural protection which should be granted to all family sureties,
regardless of their financial situation. Such protection can, in their view, be
substantially improved by means of the development of precontractual duties to
inform and to advise on the basis of good faith. At present, however, the tendency
towards prohibiting exorbitant sureties persists, and it remains to be seen whether
the Supreme Court will revert to its earlier stance and will again attach greater
importance to the circumstances impairing a surety’s free will. It also remains to
be seen whether the Court will take steps aimed at raising the level of procedural
protection enjoyed by ‘well-off’ family sureties and ensuring their free and in-
formed consent.

These changes in the German approach to the protection of family members
of the principal debtor against suretyship contracts cannot be entirely excluded
considering that flexibility is inherent in the well-established rules of German
private law, in particular the general clauses, which has manifested itself in the
course of the debate on the meaning of private autonomy. The very introduction
of a modified idea of substantive fairness in the realm of traditionally one-sided
suretyship contracts by the German courts provides a striking example of such
flexibility. The major lesson to be learned from all this, however, is that German
contract law provides possibilities for conducting the debate on the meaning of
private autonomy and addressing the problems faced by vulnerable sureties both
on the level of substantial and procedural protection through the incremental de-
velopment of contract law and without having recourse to fundamental rights.

6.3 Dutch law

6.3.1 Introduction

The Dutch Civil Code (Burgerlijk wetboek (BW)) does not contain specific
provisions on family sureties. There are, however, a number of specific provisions
which are aimed at protecting a non-professional surety, i.e. a private individual
not acting in the exercise of his or her trade or profession,106 in general.107 Thus,
for example, if at the time the suretyship agreement is entered into, the amount
of the underlying obligation is uncertain, the suretyship agreement must include
a maximum amount that the surety may be held liable for.108 As against the surety,
the suretyship agreement can only be proven by means of a document signed by
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the surety.109 Further, the non-professional surety is not bound by the suretyship
agreement to the extent that his or her obligations pursuant thereto are more
onerous than those of the principal debtor pursuant to the underlying obliga-
tion.110

Although these and other statutory provisions may be of some help to non-
professional sureties who guarantee the debts of their close relatives, at present,
the most important role in protecting this most vulnerable category of sureties in
Dutch law is played by general contract law. Having said that, it should be noted
from the outset that, compared to German law, the case law of the Dutch courts
concerning the problem of an ‘emotionally transmitted debt’ is rather underdevel-
oped. The only case in which the Dutch Supreme Court (Hoge Raad) had an op-
portunity to decide on this issue is Van Lanschot v. Moeder Bink.111

The decision of the Supreme Court in the Van Lanschot v. Moeder Bink case
shed some light on the question of to what extent family sureties are protected,
but also left many important questions unanswered. In this section, the facts of the
case and the decision of the Supreme Court will be considered in the light of the
debate which it provoked in the Dutch academic literature (6.3.2). Against this
background, special attention will be given to the character and scope of the
protection of family sureties under Dutch law (6.3.3).

6.3.2 The Van Lanschot v. Moeder Bink case: protecting family sureties by
means of duties to inform

6.3.2.1 The facts of the case and the decision of the Supreme Court

In the Van Lanschot v. Moeder Bink case the Dutch Supreme Court had to deal
with a situation where a mother, Mrs Bink, had provided surety for the maximum
amount of Dfl. 400,000 (180,000 Euros) in order to enable her son to obtain credit
for his business from the bank, Van Lanschot. Mrs Bink secured the performance
of her obligations under the suretyship contract by granting the mortgage over her
immovable property to the bank. At the time of concluding the contract both Mrs
Bink and the bank assumed that the financial position of the son’s company was
weak, but that there was a possibility that if a capital injection could be given, the
company could survive. As it became clear later, however, the reality was differ-
ent: the company’s situation was much worse than the bank and Mrs Bink had
thought and, soon after Mrs Bink had signed the suretyship contract, the company
was declared bankrupt.

When the bank demanded from Mrs Bink the payment of the amount for
which she was liable under the suretyship contract, she defended herself on the
basis of mistake (section 6:228 of the Dutch Civil Code). She argued that she had
not correctly assessed the risks involved in the transaction which were determined
by the financial situation of her son’s company. In response, the bank submitted,
inter alia, that some uncertainty concerning the amount of the risk is inherent in
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112 HR 1 June 1990, NJ 1991, 759, p. 3302 (my translation). 
113 One can see a contradiction in this reasoning of the Supreme Court. On the one

hand, it argued that it was not necessary that the mistake was caused by the other
party, but, on the other, it imposed on a creditor the duty to inform. In this context,
the question arises whether imposing a duty to inform does not in itself imply that,
in the case of its violation, the fact that the surety proceeded from incorrect assump-
tions about the subject-matter is caused by the creditor. On this, see van Rossum ,
NTBR 1994, p. 199. In practice, however, this contradiction does not seem to
undermine a logical conclusion that if a duty to inform is fulfilled by a creditor, a
surety will not be able to avoid a contract on the ground that it nevertheless pro-
ceeded on the bases of the incorrect assumptions concerning the risks involved in
signing a suretyship. If this was not the case, then almost every suretyship contract
could be invalidated. 

the suretyship contract and that the incorrect assumptions concerning such a risk
are not of direct relevance to the matter, at least when the erroneous assessment
cannot be attributed to the bank. In its decision, the Supreme Court rejected the
arguments by the bank and formulated the following rule:

‘Avoiding the [suretyship] contract for mistake on the part of the surety is possible, if the
surety, when forming his opinion about the possibility that he will have to perform,
proceeds from such incorrect assumptions concerning the subject-matter [of the suretyship
contract] that, had he proceeded on the basis of correct assumptions concerning such
subject-matter, he would not have been prepared to act as a surety. This is also true for
those cases where a mistake is not attributable to the other party to the suretyship con-
tract.’112

According to the Supreme Court, in the circumstances of Van Lanschot v. Moeder
Bink, the bank could argue that the risk of a mistake had to be borne by a non-
professional surety only if it proved that it had informed the surety about the risks
connected with entering into the suretyship contract; if the bank failed to fulfil
this duty, however, the surety would be able to avoid the contract for mistake.113

The Supreme Court justified this ruling by pointing to the danger of an unjustified
belief in a happy ending in those cases where one family member acts as a surety
for the debts of another family member. A professional credit supplier will, in the
view of the Supreme Court, as a rule, be in a better position to assess the risk to
which the surety exposes itself than a family member who, because of a personal
relationship with the principal debtor, is ready to provide a guarantee.

Thus, in Van Lanschot v. Moeder Bink, the Supreme Court granted protection
for family sureties by imposing on a professional credit supplier a duty to inform
a non-professional party about the risks involved in providing a surety. This duty
was based on section 6:228 of the Dutch Civil Code on mistake.

6.3.2.2 The scope of the duty to inform

Whereas the decision of the Dutch Supreme Court in Van Lanschot v. Moeder Bink
made it clear that family sureties can avoid the contract if a creditor is in breach
of its duty to inform about the risks involved in acting as a surety, it also left open
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114 This view has been expressed, for example, by Brunner, in his annotation to Van
Lanschot v. Moeder Bink as well as in the annotation to Direktbank v. Breda. See, HR
1 June 1990, NJ 1991, 759, and HR 3 June 1994, NJ 1997, 287, respectively. 

115 In this sense, compare van Rossum, NTBR 1994, p. 199. 
116 Compare Tjittes, TPR 2004, p. 1457 ff.; Tjittes, WPNR 2001, p. 352. For those in

favour of imposing on the creditor a duty to provide information about the financial
situation of the principal debtor, see Wessels, WPNR 1994, p. 163; du Perron , in:
Croes et al., Bijzondere overeenkomsten, p. 354. 

117 HR 3 June 1994, NJ 1997, 287. 
118 According to this decision, there is no duty on the part of a creditor to inform the

surety about the risks involved in concluding a contract of suretyship if the surety is
a professional party. The risk of a mistake is therefore borne by the professional
surety, unless the mistake is caused by the creditor.

the issue of the scope of such a duty. What kind of risks did the Court have in
mind? These uncertainties provoked a discussion in the Dutch academic literature
about whether the creditor should only inform the surety about the risks which are
in general connected with entering into the suretyship contract114 or whether it
should also inform the surety about specific risks to which a surety can be exposed
in view of the individual circumstances of his or her case.115 If it is the latter
approach which is taken, the creditor may be obliged, in particular, to provide
information about the financial situation of the principal debtor and the financial
situation of a third party concerning which the principal debtor wishes to invest
borrowed money.116

The decision of the Supreme Court in a later case, Direktbank v. Breda,117

which concerned a contract of suretyship between two professional parties, appears
to provide evidence that in cases of family sureties the Court is most likely to view
the creditor’s duty to inform as covering not only general, but also specific risks
involved in standing as a surety. In this case, the Supreme Court ruled that a bank
(the creditor) should have had doubts about the financial position of the principal
debtor because from the file which was available to the bank it was clear that the
principal debtor had failed to disclose to the municipality (the surety) certain
information about a mortgage. In such circumstances, according to the Supreme
Court, the bank should have further investigated the financial position of the
principal debtor and informed the municipality of its results. By failing to do so,
the bank had violated its duty to speak out with regard to the professional surety
(the municipality) which is established in section 6:228 (1) (b) on mistake. As
the mistake was caused by the creditor, it should not per definition be borne by
the mistaken professional surety, so concluded the Supreme Court.118

In view of this decision, it can be argued that if the duty to inform about the
financial situation of the principal exists in commercial relations, it would be
logical to assume that it exists even more so in those cases in which a non-profes-
sional surety is involved. Although the Supreme Court has not as yet expressed
its opinion on whether or not there is also a duty for a credit supplier to inform
the surety about the financial situation of a third party, considering the imposition
of a similar duty in relation to the financial situation of the principal debtor, it is
likely that, at least in those cases where a surety is a family member, such a duty
will also be imposed.
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119 Tjittes, TPR 2004, p. 1458 f.; Tjittes, WPNR 2001, p. 352. 

This approach was strongly criticized by Tjittes who argues that such far-
reaching duties to inform on the part of the bank seriously interfere with the
interests of clients and not clients of the bank whose personal data will have to be
disclosed.119 He points out that, according to Article 2 of the General Banking
Conditions (Algemene Bankvoorwaarden) and a supplementary effect of good faith,
banks are obliged to keep the client’s data confidential and not to disclose them
to third parties without the client’s consent. Furthermore, the bank may be faced
with many problems if it discloses information about a third party without that
party’s permission. In particular, it can be threatened with a claim in tort if the
information about the third party turns out to be incorrect or not fully correct
and, as a consequence, the principal debtor does not obtain a necessary loan
because the prospective surety refuses to guarantee his or her debts. Besides, the
bank can also be confronted with a claim for non-pecuniary damages if it is found
to have violated a third party’s right to personality. Therefore, in the view of
Tjittes, the surety should him or herself gather the necessary information on the
financial situation of the principal debtor and on third parties.

6.3.3 The character and scope of the protection of (potential) family sureties

The decision of the Dutch Supreme Court in Van Lanschot v. Moeder Bink pro-
vides evidence that the protection of (potential) family sureties in Dutch law is
currently of a procedural character. It has developed on the basis of the provision
in the Dutch Civil Code on mistake. This well established defect of consent has
served as a legal basis for imposing on a professional credit supplier the duty to
inform a non-professional surety about the risks involved in signing the suretyship
contract. The status of the parties involved in such a contract thus played an
important role in the way in which the risk of mistake was allocated between
them.

The procedural character of the protection of sureties under Dutch law
implies that if the creditor fulfils its duty to inform, the surety can no longer
escape from its obligations under the suretyship contract, however onerous they
may be. It will be assumed in such a case that the surety had entered into the
suretyship contract on the basis of his or her free and informed consent. If one
proceeds on the basis of this approach, it is of crucial importance to establish what
kind of information is necessary for the surety to be able to make an informed
decision as to whether or not to act as a surety in a particular case. In view of that,
it is not surprising that the major discussion which took place in the Dutch
academic literature after Van Lanschot v. Moeder Bink was about the scope of the
creditor’s duty to inform the surety about the risks involved in suretyship con-
tracts. The views expressed in the literature range from those in favour of restrict-
ing the duty to inform to risks which are connected with standing as a surety in
general to those advocating the duty to inform the surety about all specific risks to
which the surety is exposed in the circumstances of his or her own case.

The focus on procedural protection and its details in Dutch law suggests that
the substantive issues, such as the situation of gross disproportionality between the
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120 Tjittes, WPNR 2001, p. 355 f.
 

amount of the debt and the surety’s financial means at the time of concluding the
contract, do not affect the validity of the suretyship contract. As long as a family
member of the principal debtor has been appropriately informed about the risks
of acting as a surety, these factors can at most serve as a signal for the judge that
the procedure which has led to the conclusion of the transaction should be
checked more thoroughly. At present, however, it is impossible to verify whether
and, if so, how the Dutch courts implicitly take such factors into account.

In the Dutch literature, a more prominent role for the substantive require-
ment of proportionality between the amount of liability under the suretyship
contract and the financial means of the prospective surety at the time of the
contract’s conclusion has been advocated by Tjittes.120 In his view, in the absence
of specific legislation, such a rule can be introduced on the basis of good faith
(sections 6:2 and 6:248 of the Dutch Civil Code) and, in particular, be held to be
applicable in the case of family sureties. According to the rule proposed by Tjittes,
if the creditor did not make inquiries as to whether or not the amount of potential
liability and the (reasonably expected) financial means of the surety are propor-
tional to each other, it will not be able to hold the surety liable for the amount of
the whole debt at the time of enforcing a suretyship contract. At the same time,
Tjittes restricts the scope of such substantive control in three respects. Firstly, he
notes that the rule in question must be applicable only in those cases where the
(family) surety lacks experience, does not have any interest of his or her own in
the transaction and is expected not to be able to pay off the possible debts for a
long period of time. Secondly, Tjittes acknowledges that this may not necessarily
apply if the bank has a real interest in the suretyship. Such an interest exists, for
example, when the bank needs to prevent the transfer of assets between spouses
who are not married under the regime of a community of property. Thirdly, Tjittes
rejects the nullity of the suretyship contract as a remedy in the case of a failure by
the creditor to exercise substantive control and opts for a less far-reaching remedy
such as the unenforceability of (a part of) the creditor’s claim against the surety
which, in his view, follows from the limiting effect of good faith.

It remains to be seen whether this moderate form of the substantive protec-
tion of family sureties against themselves, as advocated by Tjittes will be intro-
duced into Dutch law. At present, however, it can be concluded that Dutch
contract law does not impose substantive restrictions on very risky and disadvanta-
geous suretyship contracts as a means of protecting vulnerable sureties. Instead,
it tends to resolve the problem of an ‘emotionally transmitted debt’ by ensuring
that the surety’s consent is not only free but also informed on the basis of the
traditional, but at the same time very flexible, private law concept of mistake.

6.3.4 Synthesis and conclusion

The decision of the Dutch Supreme Court in the Van Lanschot v. Bink case
provides evidence that the Court addressed the problem of an ‘emotionally
transmitted debt’ by imposing on a creditor, as the stronger party, a new duty
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towards a (potential) non-professional surety, as the weaker party, on the basis of
the classical private law norm of mistake. Under this duty, the creditor is obliged
to inform a prospective family surety about the risks involved in signing a contract
of suretyship. If it does not fulfil this duty, the surety will be able to avoid the
contract for mistake. By applying and interpreting the provision on mistake in
such a way, the Supreme Court demonstrated the flexibility of the well-established
norms of Dutch contract law in dealing with the problems faced by vulnerable
family members of the principal debtor who are asked to act as a surety.

The very fact of resorting to a defect of consent in order to derive from it a
duty to inform on the part of the creditor signifies the procedural character of the
protection currently available to (potential) family sureties under Dutch law. The
emphasis in this protection is on the creditor’s conduct through which it can
prevent the surety from obtaining relief from his or her obligations under the
contract and not on whether or not the surety had proceeded on the basis of
correct assumptions concerning the subject-matter of the contract. What the
creditor should do is inform a prospective surety about the risks involved in
signing a contract of suretyship. The concept of mistake as laid down in the Dutch
Civil Code and applied by the Supreme Court in itself, however, does not say
much about the scope of the duty to inform, in particular the kinds of risk which
should be brought home to the surety. One can argue, for example, that the
creditor should only inform the surety about the risks which are connected with
entering into the suretyship contract in general. One can equally defend the view,
however, that the creditor should make it possible for the surety to understand the
extent of the risks based on the information concerning the circumstances of his
or her own case. All these views can be brought under the heading ‘improving
procedural fairness’, and what the concept of mistake does in Dutch law is that it
serves as a starting point for the discussion about the scope of the duty to inform –
an issue on which, as we can see, various views are possible.

Next to the procedural protection of (potential) family sureties on the basis
of mistake, the substantive protection of such sureties against exorbitant obliga-
tions under suretyship contracts characterized by the gross disproportionality
between the potential amount of liability and the surety’s financial means can be
developed in Dutch law on the basis of good faith. The view in favour of the
introduction of such a requirement, in particular in the case of family sureties, has
been defended in the literature. It remains to be seen whether such a requirement
will become part of Dutch surety law. At present, however, Dutch law does not
impose substantive restrictions on entering into very risky and disadvantageous
suretyship contracts, let alone prohibiting such contracts with a view to protecting
family members against themselves. Instead, Dutch law focuses on the prerequi-
sites of the surety’s informed consent.

It is notable that the Dutch Supreme Court responded to the problem of an
‘emotionally transmitted debt’ without having recourse to fundamental rights. The
same is also true for the debate on this issue in the academic literature which took
place on the basis of well-established private law concepts. As this debate shows,
private law concepts accommodate the possibilities for both procedural and
substantive protection of family members against risky suretyships in contract law.
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121 Lord Browne-Wilkinson in O’Brien [1994] 1 AC 180, 193. Spencer Bower’s view that
suretyship contracts are subject to the doctrine of uberrima fides has since been
rejected. See Bouwer/Turner/Sutton, The Law Relating to Actionable Non-Disclo-
sure, chap. 8. 

122 Barclays Bank plc v. O’Brien [1994] 1 AC 180. 
123 Royal Bank of Scotland Plc v. Etrige (No. 2) [2001] UKHL 44; [2001] ALL ER 449.

6.4 English law

6.4.1 Introduction

English law has not escaped from being confronted with the problem of an ‘emo-
tionally transmitted debt’ either. In the absence of specific legislative provisions
aimed at protecting (potential) non-professional sureties, for many years the
English courts have been attempting to balance the need of lenders (usually
banks) to be able to lend money on the security of family homes, on the one hand,
and the need to protect the vulnerable (usually wives) who may have unwittingly
put their homes at risk, on the other. The most commonly litigated in the United
Kingdom has been the situation where a party (usually a wife) argues that a
banking transaction is tainted by the behaviour of a third party (usually the
husband) and therefore cannot be enforced.

The developments in the case law of the English courts in the field of surety
law are of particular interest considering that under English law the suretyship
contract is not a contract uberrimae fidei. As Lord Browne-Wilkinson put it:

‘No one has ever suggested that in the ordinary case of principal and surety the creditor
owes any duty of care to the surety: in the normal case it is for the surety to satisfy himself
as to the nature and extent of the obligations he is assuming.’121

Given that the suretyship contract is therefore not one which imposes on the
bank a general duty of care, and in particular a general duty of disclosure, the legal
tools which have been used by the English courts to grant protection to family
sureties deserve special attention. In the light of this, in this section I will first
provide a brief historical overview of the doctrines which were earlier resorted to
by the courts in cases involving vulnerable sureties (6.4.2). Subsequently, I will
focus on the modern approach to the protection of sureties as adopted in the
O’Brien case122 (6.4.3) and refined in the Etridge case (6.4.4).123 Finally, based on
this discussion, a closer look will be taken at the character and scope of the
protection of (potential) family sureties under English law (6.4.5).

6.4.2 Pre-O’Brien responses

Prior to O’Brien, which currently constitutes one of the two leading cases on the
validity of suretyship contracts concluded by family members, divergent ap-
proaches had been utilized by the English courts in resolving cases involving
wives, husband and creditors.
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124 [1990] 1 QB 923 (C.A.). 
125 [1990] 1 QB 923 (C.A.), 972.
126 This, however, will be a very rare occurrence and in the English cases since O’Brien

the ‘agency’ theory has virtually disappeared. Compare Rickett/McLauchlan, NZL.R.
1995, p. 338. 

127 [1939] 63 CLR 649, 683. See also Garcia v. National Australia Bank [1998] 194 CLR
395.

128 Barclays Bank plc v. O’Brien [1993] QB 109 (C.A.), 138. 

6.4.2.1 ‘Agency’ theory

The first approach applied by the English courts was based on looking at the
problem of an ‘emotionally transmitted debt’ in terms of ‘agency’. This involves
the principal debtor’s (e.g. the husband’s) wrongdoing (undue influence, misrepre-
sentation or other legal or equitable wrong) being imputed to the creditor (e.g. the
bank), where the principal debtor (e.g. the husband) can be regarded as the
creditor’s agent in procuring the surety’s (e.g. the wife’s) consent to the contract
of suretyship, thereby allowing the transaction to be set aside. In other words, the
question asked under the ‘agency’ theory is whether the husband was the agent of
the bank and if this was the case and the husband had prevented the wife from
freely exercising her will as to whether or not to stand surety for his debts, whether
the wife can avoid the contract and thus liability for the husband’s debts. After
Bank of Credit and Commerce SA v. Aboody,124 it became clear that a wife had to
establish that her husband, in acting improperly, had acted as the creditor’s agent
‘in accordance with the general law of principal and agent’.125 In the O’Brien case
the House of Lords did not reject the ‘agency’ theory, but narrowly restricted it to
cases where the principal can realistically be viewed as the agent of the creditor.126

6.4.2.2 ‘Special equity’ theory

The second approach which was applied was that of a ‘special equity’ theory for
wives. The modern formulation of this rule took root in Australia where it emer-
ged from the judgment of Dixon J. in Yerkey v. Jones:

‘[I]f a married woman’s consent to become a surety for her husband’s debt is procured by
the husband and without understanding its effect in essential respects she executes an
instrument of suretyship which the creditor accepts without dealing directly with her
personally, she has a prima facie right to have it set aside.’127

The general principle enunciated by Dixon J. has been widely expressed as a
‘special equity’ favouring married women. Lord Justice Scott and the majority of
the Court of Appeal purported to reintroduce and apply the special equity theory
to the facts in the O’Brien case.128 This theory, however, was explicitly rejected
by the House of Lords after it was given an opportunity to consider the O’Brien
case.
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129  See, for example, Avon Finance Co Ltd v. Bridger [1985] 2 All ER 281 (C.A.), 287.

6.4.2.3 The doctrine of ‘notice’

Finally, it was evident that a contract of suretyship would be unenforceable by a
creditor if the creditor had notice, actual or constructive, of the debtor’s wrong-
doing.129 It was this approach which was unanimously adopted by the House of
Lords in O’Brien and which will be considered in more detail below.

6.4.3 The O’Brien case: the creditor on constructive notice

6.4.3.1 The facts of the case and the decision of the House of Lords

In the O’Brien case the House of Lords had to deal with a typical problem of an
‘emotionally transmitted debt’ in the situation which has become the most
common in the United Kingdom, i.e. where a wife, Mrs O’Brien, argues that a
contract of suretyship with the bank had been signed by her as the result of
wrongdoing by her husband and therefore cannot be enforced. In the case at hand
Mrs O’Brien had agreed to charge the matrimonial home as security for an over-
draft by the bank to a company in which the husband alone had an interest. The
branch manager of the bank sent the documents to another branch for execution
with instructions to ensure that both defendants, i.e. the husband and the wife,
were fully aware of the nature of the documents and that, if in doubt, they should
consult their solicitors before signing. However, this was not done. Mrs O’Brien
signed the deed without reading it in reliance on her husband’s misrepresentations
as to the amount and the duration of the loan. The bank eventually obtained an
order for possession.

The House of Lords held that the husband had misrepresented the effect of
the charge to Mrs O’Brien. Because the bank knew that the principal debtor and
the surety were in the kind of relationship in which misrepresentation, undue
influence or duress was likely and it also knew that the transaction was not to the
advantage of Mrs O’Brien, it should have been put on inquiry as to the circum-
stances in which Mrs O’Brien had agreed to stand as a surety for the debt of her
husband. As the instructions of the branch manager were not followed and to the
knowledge of the bank Mrs O’Brien had signed the document without any
warning as to the inherent risks or any recommendation to take legal advice, the
bank (having failed to take reasonable steps) was fixed with constructive notice
of misrepresentation made to Mrs O’Brien by her husband. Therefore, according
to the House of Lords, Mrs O’Brien was entitled as against the bank to set aside
the legal charge on the matrimonial home securing her husband’s liability to the
bank.

6.4.3.2 Policy considerations

Delivering the decision of the House of Lords in this case Lord Browne-Wilkinson
began by expressly recognizing that such cases involve weighing competing policy
considerations. According to him:
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‘(…) [A]lthough the concept of the ignorant wife leaving all financial decisions to the
husband is outmoded, the practice does not yet coincide with the ideal. In a substantial
proportion of marriages it is still the husband who has the business experience and the wife
is willing to follow his advice without bringing a truly independent mind and will to bear
on financial decisions. The number of recent cases in this field shows that in practice many
wives are still subjected to, and yield to, undue influence by their husbands. Such wives
can reasonably look to the law for some protection when their husbands have abused the
trust and confidence reposed in them.’130

At the same time, however, Lord Browne-Wilkinson emphasized the importance
of keeping a sense of balance in deciding what degree of protection should be
afforded to the vulnerable. As he put it:

‘It is easy to allow sympathy for the wife who is threatened with the loss of her home at the
suit of a rich bank to obscure an important public interest, viz. the need to ensure that the
wealth currently tied in the matrimonial home does not become economically sterile. If
the rights secured to wives by the law render vulnerable loans granted on the security of
matrimonial homes, institutions will be unwilling to accept such security, thereby reducing
the flow of loan capital to business enterprises. It is therefore essential that a law designed
to protect the vulnerable does not render the matrimonial home unacceptable as security
to financial institutions.’131

In this way, their Lordships explicitly recognized that the need to protect the
vulnerable must be counterbalanced against the need of the creditors to resort to
security when extending finance, to ensure that the wealth invested in the
matrimonial home is not rendered economically sterile. They considered that a
fair balance between these competing interests of vulnerable sureties and creditors
and an adequate resolution of disputes between the two could be achieved by
applying the ordinary equitable doctrine of notice.

6.4.3.3 The meaning of the doctrine of notice

The essence of the doctrine of notice can be understood from the following
passage from the judgment by Lord Browne-Wilkinson, with whom the rest of
their Lordships agreed:

‘(…) A wife who has been induced to stand as a surety for her husband’s debts by his undue
influence, misrepresentation or some other legal wrong has an equity as against him to set
aside that transaction. Under the ordinary principles of equity her right to set aside that
transaction will be enforceable against third parties (e.g. against a creditor) if either the
husband was acting as the third party’s agent (which, according to Lord Browne-Wilkin-
son, will be a very rare occurrence, OC) or the third party had actual or constructive
notice of the facts giving rise to her equity. (…) Given that there are two innocent parties,
each enjoying rights, the earlier right prevails against the later right if the acquirer of the
later right knows of the earlier right (actual notice) or would have discovered it had he
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taken proper steps (constructive notice). In particular, if the party asserting that he takes
free of the earlier rights of another knows of certain facts which put him on inquiry as to
the possible existence of the rights of that other and he fails to make such inquiry or take
such other steps as are reasonable to verify whether such earlier right does or does not
exist, he will have constructive notice of the earlier right and take subject to it. Therefore
where a wife has agreed to stand surety for her husband’s debts as a result of undue influen-
ce or misrepresentation, the creditor will take subject to the wife’s equity to set aside the
transaction if the circumstances are such as to put the creditor on inquiry as to the
circumstances in which she agreed to stand surety.’132

The principle thus established can be summarized as follows. The surety obligation
can be set aside if the suretyship was a result of undue influence, misrepresentation
or other legal wrong by the principal debtor and the creditor knew or ought to
have known of the surety’s defect of consent. According to Lord Browne-Wilkin-
son, this rule is applicable not only where an obligation to stand as a surety has
been entered into by married persons. It could also apply wherever there is an
emotional relationship of cohabitation between the principal debtor and the
would-be surety or where the creditor is otherwise aware that the surety reposes
trust and confidence in the principal debtor in relation to his or her financial
affairs.133 Since it will be rare that a creditor has actual knowledge of the principal
debtor’s misconduct and hence could be fixed with actual notice, the notion of
constructive notice provides the main source of the surety’s defence against the
creditor’s claim. The creditor will be fixed with constructive notice of the surety’s
right to set aside the transaction and thus it will be considered that he or she
ought to have known of the principal debtor’s legal wrong if it has not taken
reasonable steps to satisfy itself that the surety had entered into the obligation
freely and with the knowledge of the true facts. In such a case the creditor will be
unable to enforce the surety obligation.

6.4.3.4 The application of the principle of constructive notice

Once it is accepted that a bank can be affected by constructive notice of one
cohabitee’s influence towards, or misrepresentation to, another cohabitee, the
question arises how this doctrine should be applied in practice: i.e. in what
circumstances will the bank be held to have such notice? Considering the fact
that at issue here is not what the creditor knew but what the creditor ought to have
known, the major problem lies in establishing how much a bank ought to check
about whether the consent of a surety is free and informed. According to the
House of Lords, this problem can be solved by applying the test which involves
two elements: a) the bank being ‘put on inquiry’ by certain facts; and b) it then,
once put on inquiry, having the duty to take steps to avoid being fixed with
constructive notice of the surety’s rights.134 However, a first step for this test to
apply is the establishment of a legal wrong having occurred in the conduct of the
principal debtor in relation to the surety. In other words, the question as to
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whether or not the creditor ought to have known of any undue influence or
misrepresentation will only arise if undue influence or misrepresentation on the
part of the main debtor did indeed take place. Therefore, in order to find out
whether in the circumstances of the O’Brien case the suretyship contract is valid,
the answers should be found to three questions. Firstly, it should be established in
which circumstances the principal debtor is considered to have procured the
defective consent of the surety by exerting undue influence on him or her or
misrepresenting to him or her the effect of the suretyship contract. Secondly, it
should be established in which circumstances the bank will be ‘put on inquiry’
(strictly speaking, not an accurate description of what the bank is required to do
but this is now the accepted terminology135). Thirdly, it should be explained what
are the reasonable steps the creditor should take to ensure that it does not have
constructive notice of the surety’s rights, if any. In its judgment in the O’Brien
case, the House of Lords provided the following answers to these questions.

6.4.3.4.1 The existence of a legal wrong

The first hurdle for the surety who wishes to avoid the suretyship contract is to
establish that his or her consent was procured by a legal wrong such as undue
influence or misrepresentation on the part of the principal debtor. Although at
stake in O’Brien was not undue influence but misrepresentation by the husband
as to the effect of the charge, it should be noted that in its decision in this case the
House of Lords adopted a classification of cases of undue influence which made
it easier for vulnerable sureties to establish a situation of undue influence. It
labelled cases of actual undue influence as Class 1 and of presumed undue influence
as Class 2. 136 In relation to actual undue influence (Class 1) the complainant
needs to prove that the wrongdoer exerted undue influence on the complainant
in order to enter into the particular transaction which is impugned. In contrast,
in relation to presumed undue influence (Class 2), the complainant needs to
prove the presence of certain confidential relationships which raise the presump-
tion of undue influence, not the actual conduct of exerting undue influence. In
its turn, Class 2 was subdivided into cases in which a relationship between the
parties is such that it is presumed as a matter of law that undue influence had been
used (Class 2A) (for example, solicitor and client, or medical advisor and patient)
and those in which for the presumption to arise it must be proved on the facts that
there is the existence of a relationship under which the complainant generally
reposed trust and confidence in the defendant (Class 2B). According to the House
of Lords, it is the latter presumption of undue influence which exists between a
husband and wife.137 In those cases where the wife relies in all financial matters
on her husband and simply does what he suggests, a presumption of undue influ-
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ence within Class 2B can be established solely from the proof of such trust and
confidence without any proof of actual undue influence.138

6.4.3.4.2 When a creditor is put on inquiry

Once the situation of a legal wrong is established, the second hurdle for the surety
to overcome in order to avoid his or her liability under the suretyship contract is
to prove that the creditor should have been put on inquiry. The House of Lords
held that in a case such as O’Brien a creditor is put on inquiry when a wife offers
to stand surety for her husband’s debts by the combination of two factors:

(a) that the transaction is not on its face to the financial advantage of the wife;
and

(b) that there is a substantial risk that the husband has committed a wrong (such
as undue influence or misrepresentation).139

It is in this latter element that O’Brien explicitly extended the law, by including
as sufficient the risk of presumed undue influence or misrepresentation: it is no
longer necessary, as had been thought in earlier cases, to show that the bank
actually knew of the circumstances which give rise to a presumption of undue
influence.140

6.4.3.4.3 The ‘reasonable steps’ to be taken by the creditor

Once a creditor is put on inquiry, it will have constructive notice of the surety’s
rights unless it takes ‘reasonable steps’. The third hurdle for the surety to over-
come is to demonstrate that the creditor had not taken ‘reasonable steps’ and
therefore is fixed with constructive notice. To avoid being fixed with constructive
notice, in the view of their Lordships, the ‘reasonable steps’ a creditor should take
mean those steps necessary to ‘bring home to the wife the risks she is running by
standing as surety and to advise her to take independent advice’. This includes:

(a) insisting that the wife attend a private meeting, in the absence of the hus-
band, with a representative of the creditor at which she is told of the extent
of her potential liability; and 

(b) ensuring that the wife is warned of the risk she is running and urged to take
independent advice.141

These requirements apply in ordinary cases where the creditor only knows that the
wife is to stand as a surety for her husband’s debts. Only in ‘exceptional cases
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where a creditor has knowledge of further facts which render the presence of
undue influence not only possible but probable’ will the creditor, to be safe, have
to insist that the surety be separately advised.142

6.4.3.5 Criticism of the O’Brien approach

The approach adopted by the House of Lords in the O’Brien case, and especially
its application in the subsequent case law, has provoked a great deal of criticism
in the academic literature. Most of the critical remarks related to the rules aimed
at making the principle of constructive notice a workable instrument for solving
the problem of an ‘emotionally transmitted debt’ which were established in that
case. Those rules were labeled  by some  authors as ‘creditor-sympathetic’143 and
heavily criticized for a failure to strike a real balance between the interests of
vulnerable sureties and creditors.144 In the main, the critics focused on the first
condition for putting the creditor on inquiry, namely, that the transaction is not
on its face to the financial advantage of the wife, and the ‘reasonable steps’ which
the creditor should take in order to avoid being fixed with constructive notice.

In relation to the requirement of the transaction being on its face not to the
financial advantage of the wife, it has been observed that this requirement is
problematic for sureties in two respects. Firstly, revolving around the financial
advantage accruing to a surety, such a test ignores the practical reality that sureties
often only enjoy an indirect financial advantage (if any) from a security transac-
tion.145 Secondly, the condition in question ignores the problem that it may
operate to form the basis for denying relief when a surety who provides security as
a result of pressure by her husband or partner is unlikely to have practical control
over how she appears ‘on the face of the transaction’.146 As an example, reference
has been made to CIBC Mortgages v. Pitt  which provides an illustration of the
practical application of the rules established in O’Brien.147 In that case Mrs Pitt
entered into the transaction as a result of her husband’s undue influence and
appeared as a joint borrower for a holiday home on the face of the transaction.
Due to this fact, in contrast to Mrs O’Brien, she lost the case against the bank.
Yet, in reality, Mrs Pitt had no control over family expenditure or her husband’s
business investments and no control as to how she appeared in the transaction’s
documentation.

As to the ‘reasonable steps’ condition, it is this requirement, or, more exactly,
the way in which it was applied in the post-O’Brien case law, which was consid-
ered to provide the best evidence of the creditor-sympathetic approach of the
courts.148 In particular, it was observed that the real issue for the courts was not
‘whether the surety received adequate independent advice, but whether the
creditor has fulfilled the “reasonable steps” requirement by managing to “bring
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home to the wife the risk she is running by standing as surety and (…) advis[ing]
her to seek independent advice” ’.149 As a result, it has proved to be very easy for
creditors to satisfy the ‘reasonable steps’ requirement. The only thing that they
could do and did in practice was to ask an outsider (usually a solicitor) to certify
that he (the solicitor) has explained the contents of a security document to a wife
and witnessed her signature. The empirical evidence gathered by Fehlberg,
however, suggested that in many cases no truly independent advice which could
help the prospective surety to make a free and informed decision was in fact given
in practice.150 Thus, for example, in many cases sureties did not understand the
real purpose of their contact with professionals, often believing that they were
merely having a document witnessed, or the advice was given by solicitors who
were not truly ‘independent’ of the  debtor and  the creditor.151 In  the words of
Fehlberg, ‘the O’Brien ‘reasonable steps’ context has in contrast involved frequent
reference to ‘independent advice’, but there is no evidence that this has actually
occurred’.152 Fehlberg characterized the post- O’Brien judicial approach as the one
which ‘reflects a strong preference for form over substance and does nothing to
ensure that sureties would be in a position to protect their own interests’.153

As we shall see below in section 6.4.4, the criticisms of the way in which the
principle of constructive notice was applied in O’Brien and in subsequent cases
were addressed by the House of Lords in the Etridge case in which the O’Brien
rules were clarified and modified.

6.4.4 The Etridge case: refining the application of the principle of
constructive notice

6.4.4.1 Background and importance of Etridge

Despite the, at first sight, rather precise rules established by the House of Lords in
the O’Brien case, disputes between banks and wives, who have provided either a
guarantee of their husband’s business debts, or have charged their interest in the
family home with the repayment of such debts, have continued to come before the
courts on a regular basis. The case law on this issue has now come to a climax with
the decision of the House of Lords in 2001 in eight joined appeals concerning the
validity of a bank’s charge over the matrimonial home – the Etridge case.154 In
seven out of the eight cases, a wife had charged her interest in the home as
security for her husband’s business debts. The loan was not repaid and the lender
sought possession. Each wife then alleged that her signature on the lender’s charge
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had been obtained by the undue influence of her husband, that the bank had
notice of this, and that the charge should therefore be set aside. The eighth appeal
involved an action by a wife against the solicitor who had acted for her in the
execution of the charge.

The decision delivered by the House of Lords in Etridge is important in sev-
eral respects. In this decision, their Lordships generally approved the approach
taken in O’Brien for the purpose of protecting vulnerable sureties. At the same
time, they noted that the decision in that case ‘is not a conventional use of the
equitable doctrine of constructive notice’155 for two reasons. Firstly, in the tradi-
tional view of equity, ‘[t]he law imposes no obligation on one party to a transac-
tion to check whether the other party’s concurrence was obtained by undue
influence. But O’Brien’s case has introduced into the law the concept that, in
certain circumstances, a party to a contract may lose benefits of this contract,
entered into in good faith, if he ought to have known that the other’s concurrence
had been procured by the misconduct of a third party’.156 Secondly, traditionally,
a person has constructive notice of a prior right when he does not actually know
of it but would have learned of it had he made the requisite inquiries.157 However,
according to the decision in question, in the type of case such as O’Brien, ‘the
steps a bank is required to take, lest it have constructive notice that the wife’s
concurrence was procured improperly by her husband, do not consist of making
inquiries. Rather, O’Brien case envisages that the steps taken by the bank will
reduce, or even eliminate, the risk of the wife entering into the transaction under
any misapprehension or as a result of undue influence by her husband. The steps
are not concerned to discover whether the wife has been wronged by her husband
in this way. The steps are concerned to minimize the risk that such a wrong may
be committed’.158 By approving such an approach in O’Brien, the House of Lords
acknowledged the flexibility of the English law of equity which is necessary for it
to be able to address situations when certain parties to a contract are in need of
a ‘reasonable measure of protection’159. At the same time, it also explicitly pointed
out that the above-mentioned modifications to the earlier applicable principle
‘ought not to have an unsettling effect on established principles of contract’:
O’Brien concerns suretyship transactions, which (outside a commercial suretyship)
is a one-sided transaction, so that the decision is aimed ‘at a class of contracts
which has special features of its own’.160 Unfortunately, the House of Lords did not
make it entirely clear whether a theoretical basis for the O’Brien approach still lies
in the doctrine of notice and thus one can talk about a new dimension of this
doctrine, or the use of the concept of ‘constructive notice’ in the present context
should be discouraged. 161 In the absence of a new qualification of a theoretical
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basis for the O’Brien approach, however, in the context of the present discussion
of the Etridge case we shall assume that the principle of constructive notice as
modified in O’Brien remains as a legal basis for the creditor’s liability in surety
cases.

 The pronouncement by their Lordships in Etridge is also significant from the
point of view of the clarifications and changes which it brought into the law on
the application of the doctrine of constructive notice as modified in O’Brien in the
cases involving vulnerable sureties. The decision in O’Brien and in many other
cases that followed must therefore be read in the light of the decision in Etridge,
and in particular the speech of Lord Nicholls, which gained the support of all their
Lordships. The novelties introduced by Etridge, which will be considered in 6.4.4.2
below, primarily concern three main issues which determine the validity of a
suretyship contract in the circumstances of the O’Brien and Etridge cases: firstly,
whether the consent of the surety was procured by a legal wrong on the part of the
principal debtor; secondly, when a creditor is put on inquiry and, thirdly, what
steps the creditor should take in order to be able to enforce the suretyship con-
tract. Another novelty of the decision is the detailed description of the solicitor’s
role and duties in the context of suretyship contracts concluded by vulnerable
persons.

6.4.4.2 Novelties of Etridge

6.4.4.2.1 The existence of a legal wrong

In its decision in Etridge the House of Lords criticized the classification of undue
influence into actual (Class A) and presumed undue influence (Class B), and into
subdivisions within the latter into Class 2A and Class 2B. In particular, it was
pointed out that no presumption of undue influence will arise unless the transac-
tion between the parties is one that is not readily explicable by ordinary
motives.162 Further, Lord Hobhouse and Lord Scott criticized the ‘so-called Class
2B presumption’ in particular.163 And Lord Nicholls, whose opinion was supported
by all their Lordships, remarked that the custom of distinguishing between cases
of actual undue influence and presumed undue influence ‘can be a little confus-
ing’.164

In Etridge, therefore, the House of Lords no longer spoke about the strict
classification of cases of undue influence as established in O’Brien. The position
of their Lordships in this case can be summarized in the following propositions. It
is the legal burden of a complainant of undue influence to attribute evidence to
prove that he or she entered into the transaction upon the undue influence of the
respondent. Such influence may take two forms: the first comprises overt acts of
improper pressure or coercion (this form of unlawful threats overlaps with the
conduct prohibited by the doctrine of duress); the second involves the existence
of a relationship of ascendancy whereby one party has acquired a measure of
influence over another, and takes unfair advantage of his or her influence or
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ascendancy over the other. Where the second form of influence is concerned, the
complainant may rely on the rebuttable evidential presumption of undue influ-
ence. The respondent would be rebuttably presumed to have unduly influenced
the complainant, if the latter proves that the transaction was one that ‘calls for
explanation’, and that (a) his or her relationship with the respondent falls within
one of the established categories of ‘relationships of influence’; or (b) he or she
placed trust and confidence in the respondent, for example, in relation to the
management of the complainant’s financial affairs, or that the respondent ac-
quired ascendancy over him or her.

In so far as their Lordships made reference to two different forms of unac-
ceptable influence, the first requiring proof of overt pressure, and the second
merely requiring proof of the existence of certain relationships, and went further
to preserve the distinction between presumptions that arise from the fact of
reposing confidence on another, and the existence of established categories of
relationships, it would be an exaggeration to speak about the complete abolition
of the O’Brien classification of undue influence in practice. At the same time, the
House of Lords also held that equity intervenes if the means of persuading a party
to enter into a transaction are unacceptable.165 Whether such means take the form
of overt coercion or covert abuses of influence, the general rule remains that it is
the complainant’s legal burden to prove that he or she entered into the trans-
action upon undue influence.166 The court’s role is to draw ‘appropriate inferen-
ces of fact upon a balanced consideration of the whole of the evidence at the end
of a trial in which the burden of proof rested upon the plaintiff’.167 Thus, the key
message of Etridge is that while rebuttable evidential presumptions may be in-
voked, nothing departs from the fundamental flexibility in equity to take into
account the individual circumstances of each case. Any attempts to make classi-
fications risk disregarding these ‘first principles’.168

It can therefore be argued that the novelty of Etridge lies in ‘highlighting
equity’s flexibility to take into account individual circumstances in the infinitely
various ways in which influence can be unduly exercised. (…) In this light, the
greatest step forward in Etridge lies not in the use of a new label or the abolition
of classification of undue influence, but in the exhortation for departing from a
mechanical application of doctrines, and in moving towards a common sense
approach in assessing all the evidence, using evidential presumptions where
appropriate’.169

6.4.4.2.2 When a creditor is put on inquiry

In its decision in Etridge, the House of Lords abandoned the threshold requirement
stipulated in O’Brien, namely that the transaction was not to the wife’s advantage,
and that there was a substantial risk of undue influence arising from the couple’s
emotional ties. Instead, it laid down a lower, but also simpler and easier-to-apply
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threshold, that a bank is put on inquiry whenever the relationship between the
principal debtor and the surety is a ‘non-commercial’ one, such as in the case of
married or unmarried couples (whether heterosexual or homosexual), between a
parent and child, an employer and employee, siblings, or a parent-and a child-in-
law.170 This also covers situations where a wife becomes a surety for the debts of
a company owned jointly by the couple, even though the wife is involved in the
management of the company.171 The creditor will, however, not be put on inquiry
if the loan is for the joint purposes of the couple.172

The reason mentioned by the House of Lords for lowering the threshold for
family sureties is that the creditor should not be called upon to evaluate highly
personal matters such as the degree of trust and confidence which a particular wife
or daughter places in her husband or father in relation to her financial affairs.173

6.4.4.2.3 The ‘reasonable steps’ to be taken by the creditor

Post-O’Brien litigation has shown that banks have been reluctant to arrange a
private meeting with the surety for fear of opening themselves to allegations of
misrepresentation, undue influence, and assurances about the enforcement of the
facility. Instead, they have required a surety to seek independent advice and
sought written confirmations from a solicitor that he or she has explained the
nature and effect of the documents to the surety. In Etridge, the House of Lords
approved this practice and provided further guidelines. According to it:

‘[I]t is plainly neither desirable nor practicable that banks should be required to attempt
to discover for themselves whether a wife’s consent is being procured by the exercise of
undue influence of her husband. This is not a step the banks should be expected to take.
Nor, further, is it desirable or practicable that banks should be expected to insist on
confirmation from a solicitor that the solicitor has satisfied himself that the wife’s consent
has not been procured by undue influence. (...) The furthest a bank can be expected to go
is to take reasonable steps to satisfy itself that the wife has had brought home to her, in a
meaningful way, the practical implications of the proposed transaction. This does not
wholly eliminate the risk of undue influence or misrepresentation. But it does mean that
a wife enters into a transaction with her eyes open so far as the basic elements of the
transaction are concerned.’174

The statements by Lord Browne-Wilkinson in O’Brien cannot be understood to
imply that a personal meeting was the only way a bank could discharge its obliga-
tions.175 Therefore the bank is not required to discharge the obligation to take
‘reasonable steps’ by means of a personal meeting with the surety, provided that
a suitable alternative is available. In principle, it will be reasonable for the bank
to rely upon confirmation from a solicitor, acting for the wife, that he or she has
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duly advised the surety. Elaborating on this, Lord Nicholls suggested that, in an
ordinary case, with respect to the wife, the bank should take the following steps
when it has been put on inquiry.176

First of all, the bank should communicate directly with the wife, informing
her, that, for its own protection, it will require written confirmation from a
solicitor to the effect that the nature of the documents and their practical implica-
tions have been fully explained. She should be told that the purpose of the
requirement is that she should thereafter not be able to dispute that she is legally
bound by the documents once she has signed them. She should be asked to
nominate a solicitor whom she is willing to instruct to advise her, separately from
her husband, and to act for her in giving the confirmation. She should be told that
it might be the same solicitor who is acting for her husband in the transaction.
The bank should not proceed until it has received an appropriate response directly
from her.

Secondly, if the bank is not willing to undertake the task of explanation itself,
it must provide the wife’s solicitor with the financial information needed for that
purpose since ‘representatives of the bank are likely to have a much better picture
of the husband’s financial affairs than the solicitor’.177 It should become routine
practice for banks to send to the solicitor the necessary financial information.
What is required will depend on the facts of the case. Ordinarily it will include:
information on the purpose for which the proposed facility is required;178 the
current amount of the husband’s indebtedness; the amount of his credit overdraft
facility; the amount and terms of any new facility; and, if the husband has applied
for the facility in writing, a copy of his application. The bank will first need to
obtain the consent of the husband to that circulation of confidential information.

Thirdly, the bank must obtain from the wife’s solicitor a written confirmation
to the effect that the nature of the documents and their practical implications
have been fully explained. It will not be reasonable for the bank, however, to rely
on such confirmation if the bank knows of facts from which it ought to have
realized that she has not received appropriate advice.179 In such circumstances, the
bank will proceed on its own risk. 180 At the same time, in the ordinary case,
deficiencies in the advice are a matter between the wife and the solicitor, and the
bank is entitled to proceed in the belief that a solicitor advising the wife has done
so properly.181

These rules were applied, in particular, in Greene King v. Stanley,182 where
parents charged their home – their only valuable asset which they planned to use
in a few years’ time to supplement their pension – to help finance their son’s
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purchase of a public house. The solicitor did explain the terms of the transaction
to them, and told them that they risked losing their home should the son default
on the loan. Nonetheless, the English Court of Appeal held that the creditor had
failed to take reasonable steps because it did not urge the parents to take inde-
pendent legal advice. In particular, the Court noted that the bank had failed to
inform the solicitor about a pending action on specific performance for the sale
and purchase agreement relating to the public house, the long-standing nature of
the loan, and the poor financial situation of the son. All these factors were crucial
in making the parents appreciate that the practical implications of the transaction
differed significantly from what they had been told by their son.

The guidelines given to the banks in Etridge demonstrate the shift of responsi-
bility for bringing suretyship contracts home to the family members of the princi-
pal debtor from the banks to solicitors. Although, under the new regime, banks
have positive duties to perform in directly telling the wife to take advice and
providing the necessary financial information, the main burden of explaining the
nature of and the risks involved in signing the suretyship contract currently clearly
lies on the solicitors.

6.4.4.2.4 The reasonable steps to be taken by the solicitor

The prominent role to be played by solicitors in solving the problem of ‘emotion-
ally transmitted debt’ can probably be considered to constitute the major novelty
of Etridge, since in O’Brien the issue of the solicitor’s involvement was not consid-
ered at all. In the same way as many academic writers, the House of Lords was also
very critical of the sufficiency of the legal advice which was previously given,
whereby wives would receive routine explanations from solicitors who sometimes
had little knowledge or information concerning a prospective transaction. For
instance, the  advice given was  described as ‘perfunctory in the extreme’,183 as a
‘charade [providing] little or no protection for a wife’,184 and as a ‘fiction’.185 Lord
Nicholls noted that the ‘quality of legal advice is the most disturbing feature of
some of the present appeals’.186 Consequently, the House of Lords made an
attempt to improve this situation by making the ‘independent’ advice really
independent. For this purpose, it provided a detailed description of the steps to be
taken by solicitors confronted with a task of advising the family member of the
main debtor, in particular his wife, as to the nature and risks involved in the
transaction.187

Their Lordships started by making it clear that it is not a solicitor’s task to
free prospective sureties from undue influence under which they can enter into a
potentially risky contract. According to them, the general rule is the following:

‘[I]n the present type of case it is not for the solicitor to veto the transaction by declining
to confirm to the bank that he has explained the documents to the wife and the risks she
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is taking upon herself. If the solicitor considers the transaction is not to the wife’s best
interest, he will give reasoned advice to the wife to that effect. But at the end of the day
the decision on whether to proceed is the decision of the client, not the solicitor. A wife
is not to be precluded from entering into a financially unwise transaction, if for her own
reasons, she wishes to do so.’188

In this respect, their Lordships departed from the position taken on this issue by
the Court of Appeal which had previously considered the Etridge case. The Court
of Appeal held that the solicitor not only had to ensure that the wife understood
the nature and effect of the transaction, but also had to be satisfied that she was
free from improper influence. If the transaction was not one which she could
sensibly be advised to enter into, if free from any undue influence, then the
solicitor’s duty was to advise her not to enter into it. If she declined to accept the
advice, the solicitor should then inform the other parties (including the bank)
that the wife had been given advice as a result of which the solicitor had declined
to act for her any further. Such an approach, which in essence was aimed at
protecting prospective sureties against themselves, was considered by the House
of Lords to be going much too far. 189 At the same time, the House of Lords ac-
knowledged that ‘[t]here may, of course, be exceptional circumstances where it is
glaringly obvious that the wife is being grievously wronged’.190 As an example,
their Lordships referred to the situation of a poor man who divested himself of all
his property in favour of his solicitor. In such a case, in the view of the House of
Lords, the solicitor should decline to act any further.

With regard to the concrete steps to be taken by the solicitor, Lord Nicholls
observed that the starting point for determining the scope of the solicitors’
responsibilities was the retainer, which arose out of the bank’s concern to receive
confirmation that the wife was aware of the risks involved. The preliminary stage,
therefore, is for the solicitor to explain his or her role and that ‘should it ever
become necessary, the bank will rely upon his involvement to counter any sugges-
tion that the wife was overborne by her husband or that she did not properly
understand the implications of the transaction’. 191 Following this, the solicitor
must obtain confirmation from the wife that she wants the solicitor to advise her.
Once the solicitor has those instructions, the next and key step is the advice,
which should be given in plain language at a face-to-face meeting with the wife
in the absence of her husband. The solicitor should obtain from the bank any
information required. If the bank fails to provide the information requested, the
solicitor should not give the confirmation sought by the bank. The actual advice
to be given will depend on the facts of each case, but Lord Nicholls set out a
detailed ‘core minimum’ of steps at a meeting between a solicitor and a wife. The
solicitor should:
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(1) explain to the wife the nature of the document and the practical conse-
quences of signing (by telling the wife, for example, that she could lose her
home if the husband’s business does not prosper);

(2) point out the seriousness of the risks involved (for example, including a
consideration of the wife’s liabilities against her assets);

(3) tell the wife about the fact that she has a choice as to whether or not to enter
into the transaction, in particular, producing information on the husband’s
indebtedness; and

(4) check whether the wife wishes to proceed (by asking the wife whether she is
content for the solicitor to write to the bank with the confirmation sought,
or whether, for instance, she would prefer the solicitor to negotiate the terms
with the bank).

His Lordship also suggested that in the interest of savings on cost, the solicitor
need not act solely for the wife. However, if the solicitor does act for both the
bank and the wife, then he owes a duty to advise both parties in their best inter-
ests, and must resolve any conflict of interest or duty himself.

6.4.5 The character and scope of the protection of (potential) family
sureties

The developments in the case law of the English courts from O’Brien to Etridge,
which are currently the leading cases on the issue in question in English law, show
that the protection of (potential) family sureties in English law has evolved along
the lines of procedural fairness. The doctrine of constructive notice as applied by
the House of Lords in these cases presupposes that a creditor may lose the benefit
of the suretyship contract concluded with a non-professional if it ought to have
known that the consent of the non-professional had been procured by the misconduct
of a third party and has not taken reasonable steps to satisfy itself that the transac-
tion had been brought home to the surety. Thus, the focal point of the analysis under
English law is the obligation of a creditor to take certain procedural steps aimed
at enabling a family member of the principal debtor to take a free and informed
decision as to whether or not to enter into a suretyship contract. This is also a
limit on the protection provided by English law: if the creditor has taken reason-
able steps to this end, the surety is bound by the contract and cannot escape from
his or her obligations thereunder, however burdensome they may be. The content
of the suretyship contract is thus not decisive. Substantive issues, such as the
manifest disadvantage of the contract to the surety or a gross imbalance between
the amount of the debt and the surety’s financial means at the time of concluding
the contract, do not constitute an independent ground for its invalidity. As long
as a family member of the principal debtor has been appropriately advised as to
standing as a surety, these factors can only indirectly serve as a signal for the judge
to check the fairness of the bargaining process which has led to the conclusion of
the transaction more thoroughly. As such, they do not however give rise to the
protection of sureties against themselves. At present, English law is not consider-
ing banning potentially disadvantageous suretyship contracts with a view to
protecting prospective vulnerable sureties and clearly favours solving the problem
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of an ‘emotionally transmitted debt’ through ensuring informed consent on the
part of family members.

The reluctance of the House of Lords to extend the protection of vulnerable
sureties beyond procedural aspects of the transaction has been a matter of contro-
versy. In particular, it was argued that even if the procedure is improved, many
family members would continue to provide sureties out of an emotional commit-
ment to and economic dependence on the principal debtor.192 This conclusion is
supported by the results of an empirical research conducted by Fehlbergh in which
persons who stood as sureties for the debts of their spouses or partners in the
United Kingdom were interviewed.193 In summarizing her central findings, Fehl-
berg found that the sureties she had surveyed consistently stated that at the time
of signing the debt contract they felt that they had no choice about whether or
not to enter into it. 194 It is particularly interesting to note, however, that most
scholars with a common law background do not advocate prohibiting such
contracts.195 Moreover, according to the empirical evidence gathered by Fehlberg
surety wives themselves would not wish to be prevented by law from providing
security either.196 In this respect, therefore, the current judicial approach in the
United Kingdom may not be out of step with wider social attitudes.

Against this background, it is not surprising that the major efforts of the
House of Lords and many academics were directed at providing safeguards that the
surety makes a free and informed choice and not at finding circumstances under
which suretyship contracts can be simply banned as such. The developments in
the case law from O’Brien to Etridge demonstrate that the major controversies that
did arise concerned the way in which procedural fairness should be safeguarded.
In Etridge, the House of Lords strengthened the idea of the surety’s private autono-
my by holding that the creditor should not be required – as was the case under
O’Brien – to ensure that the surety was indeed free from undue influence by the
principal debtor and stressing that the choice whether to stand as a surety is
ultimately that of the surety alone. In its view:

‘[T]he steps required of banks will not guarantee that, in future, wives will not be subjected
to undue influence or misled when standing as sureties. Short of prohibiting this type of
suretyship transaction altogether, there is no way of achieving that result, desirable
although it is. What passes between a husband and a wife in this regard in the privacy of
their own home is not capable of regulation or investigation as a prelude to the wife
entering into a suretyship transaction.’197
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The remark by Lord Nicholls that it is in principle not for a solicitor to veto a
certain risky transaction but only to provide advice with regard to it also points
to the fact that the House of Lords does not favour prohibiting suretyship con-
tracts between financial institutions and family members of the principal debtor
as such. Thus placing the emphasis on the free will of the surety, the House of
Lords concentrated its efforts on securing prerequisites for the surety’s informed
consent, at the same time taking the interests of creditors and solicitors into
account. For this purpose, their Lordships departed from the rigidity in applying
classifications of undue influence as laid down in O’Brien, and laid down a lower,
simpler and easier-to-apply threshold that a bank is put on inquiry whenever the
relationship between the principal debtor and surety is ‘non-commercial’. In
addition, their Lordships shifted the responsibility for independent legal advice to
the solicitors and established detailed requirements as to the content of this advice
in order to make it really independent. This approach was considered by the
House of Lords to have struck an appropriate balance between the interests of
creditors, solicitors, small businesses and family sureties.

6.4.6 Synthesis and conclusion

The overview of the developments in the case law of the English courts demon-
strates that English law has not ignored the problem of an ‘emotionally trans-
mitted debt’. Several concepts such as ‘agency’, ‘special equity’ and ‘notice’ have
been utilized in conjunction with the normal vitiating factors, such as misrepre-
sentation and undue influence, with a view to protecting family members against
potentially extremely disadvantageous suretyship contracts. The House of Lords
made its choice in favour of the principle of constructive notice and extended the
scope of its application to situations which had not been previously covered by
this principle. As a result, under English law as it stands at present, a creditor may
lose the benefit of the suretyship contract concluded with a non-professional
surety, if he ought to have known that the consent of the non-professional surety
had been procured by the misconduct of a third party. The wrongdoing, such as
misrepresentation or undue influence, of a third party in relation to a non-profes-
sional surety can thus be attributed to the creditor unless it has taken reasonable
steps to satisfy itself that the transaction had been brought home to the surety. By
applying and extending the doctrine of notice in such a way, the House of Lords
demonstrated the flexibility of the well-established norms of English law, which,
in its turn, provides evidence of the ability of the law of equity to address the
problems faced by vulnerable sureties. That such problems exist and vulnerable
sureties may be in need of protection was explicitly acknowledged by the House
of Lords.

As to the scope of the protection provided to vulnerable sureties, the English
courts made a clear choice in favour of ensuring the procedural fairness of the
transaction rather than regulating its content. The key characteristic of the
procedural protection in the case of family sureties in English law is the emphasis
on the steps to be taken by the creditor and the solicitor in order to enable the
surety to take an informed decision as to the proposed suretyship transaction, and
thus not on investigating whether the surety’s consent was defective or not. This
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direction has not been widely disputed in English academic literature in which the
major controversies concerned the way in which procedural protection must be
improved in order to secure substantive private autonomy for the surety. The
Etridge case accommodated many criticisms of the O’Brien and post-O’Brien ap-
proaches. In particular, in this case the House of Lords abandoned the threshold
requirement for the creditor to be put on inquiry as stipulated in O’Brien, i.e. that
the transaction was to the wife’s advantage, and that there was a substantial risk
of undue influence arising from the couple’s emotional ties. Instead, it ruled that
the creditor is put on inquiry whenever the relationship between the principal
debtor and the surety is a ‘non-commercial’ one. Furthermore, in response to the
problem of insufficient legal advice to prospective sureties concerning the nature
and risks involved in signing a suretyship, the House of Lords established detailed
requirements as to the content of this advice in order to make it really inde-
pendent.

The way in which the House of Lords in the Etridge case modified and clar-
ified its initial stance on the issue of surety protection as adopted in O’Brien
provides an example of the incremental development of the English common law
with a view to protecting vulnerable sureties without having recourse to fundamental
rights. An important role in ensuring flexibility in English law is played by the law
of equity which allows the courts to develop new tools for addressing the problem
of an imbalance in power between the contracting parties. Whereas one may not
necessarily agree with (some aspects of) the particular approach adopted by the
House of Lords with a view to protecting sureties (such as, for example, shifting
the responsibility for the advice to solicitors), it is difficult not to agree that the
English law of contract provides possibilities for conducting the discussion about
the best way of protecting the interests of prospective sureties taking into account
the interests of creditors.

6.6 Synthesis and final conclusion

This Chapter has considered the issue of whether and, if so, how the German,
Dutch and English contract laws have addressed the problems faced by family
members of the principal debtor who are asked to stand as sureties for the debts
of the latter. It has become clear that despite the one-sided character of the
suretyship contract in which only the surety incurs obligations, none of the legal
systems have ignored these problems and each of them has tended to grant a
certain degree of protection for (potential) family sureties primarily on the basis
of the rules of national general contract law. Whereas in German law, however,
the development of protective mechanisms was prompted by the intervention of
the Federal Constitutional Court in the Bürgschaft case, in Dutch and English law
a similar development has taken place without any such prompting in the course
of the normal interpretation and application of well-established contract law
concepts.

The Dutch and English experience, in particular, clearly demonstrate that the
idea of protecting family members of the principal debtor against potentially
extremely disadvantageous suretyship contracts is not repugnant to contract law
and that instruments aimed at ensuring such protection exist within its bound-
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aries. A change in the perception of private autonomy can therefore equally occur
within contract law itself without the need to have recourse to fundamental
rights. Moreover, the German experience itself, in particular the more surety-
friendly case law of the 11th Senate of the Supreme Court in civil matters prior to
the decision of the Constitutional Court in the Bürgschaft case, also supports this
conclusion. The fact that the need to protect family sureties had initially not been
shared by the 9 th Senate of the Federal Supreme Court does not mean that the
possibilities for a legal change to this attitude had not existed in German contract
law before the Constitutional Court’s decision in Bürgschaft. On the contrary, a
move away from the formal conception of private autonomy in German law which
took place after the Constitutional Court’s pronouncement in Bürgschaft could
equally occur without it, similar to how this had taken place in the Dutch and
English legal systems. The possibilities for protecting family members of the
principal debtor against potentially ruinous suretyship contracts by means of
general contract law therefore exist not only in Dutch and English law, but also
in German law.

Although the need to protect (potential) family sureties is equally shared in
all the three legal systems in question, considerable differences do exist between
them concerning the extent and the particular features of such protection. The
analysis of the scope of the protection currently enjoyed by family sureties in these
legal systems reveals a certain tension between a more interventionist approach
aimed at prohibiting potentially ruinous suretyships as such and thus protecting
prospective sureties against themselves and a more freedom-oriented approach,
under which suretyship contracts, including those which impose potentially very
burdensome obligations on the surety, are valid insofar as the surety has freely
entered into such a contract. In other words, at issue is whether or not potentially
extremely burdensome suretyship contracts must be prohibited or allowed. Where-
as the former approach is based on the idea of the substantive fairness of suretyship
contracts, the latter proceeds on the basis of procedural fairness. German law
tends to follow a more paternalistic approach and to consider suretyship contracts
to be contrary to good morals in those cases where the amount of the potential
liability was grossly disproportional to the surety’s financial means at the time of
the contract’s conclusion. By contrast, a more limited form of intervention in
similar cases is currently practised in Dutch and English law where the distinctions
on the basis of the financial situation of the surety are not made. These legal
systems focus on the bargaining process which has led to the conclusion of the
suretyship contract and not on the content of the transaction. They take substan-
tive aspects into account only as a signal that the procedure which has led to the
contract’s conclusion must be examined more thoroughly.

A further tension exists between the legal systems with regard to the scope
of the procedural protection to be afforded to the surety. At issue here is whether
the creditor owes a duty to inform or to advise the surety and, if so, what is the
scope of such a duty. The German approach to the validity of suretyship contracts
concluded by family members of the principal debtor in those cases where there
is no gross disproportionality between the obligation incurred and the financial
potential of the surety is based on the formal conception of private autonomy and
is characterized by a very restrictive approach to the creditor’s duties to inform
and to advise the surety concerning the nature of the suretyship contract and the
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risks involved therein. By contrast, Dutch and, in particular, English law tend to
attach primary importance to such duties and to regard them as the basic instru-
ment for protecting family sureties. This restricted form of intervention in the
realm of freedom of contract is, however, also a limit to the protection of (poten-
tial) family sureties. However ruinous the obligations under the suretyship con-
tract may potentially become, this contract is not invalid, since it is considered
not to be for the law to prohibit the parties from entering into such a contract out
of considerations of love and family solidarity. The fact that Dutch and English
law in principle agree as to the character and scope of surety protection, however,
does not mean that the ways in which the desired results are achieved are identi-
cal. The main peculiarity of English law, compared to Dutch law, is that its focus
is not on the transaction between the two parties, i.e. the surety and the creditor,
but on that between three parties, i.e. the surety, the principal debtor and the
creditor. In contrast to Dutch law where at issue is whether or not the bank has
informed a prospective surety about the risks involved in the suretyship contract
and what has occurred between the surety and the principal debtor is not relevant,
this latter aspect is at least formally of importance in English law. In this legal
system, for the issue of whether or not the creditor has complied with its duties to
inform to arise, it is first necessary to look at the transaction between the principal
debtor and the surety and to establish whether the principal debtor has committed
a legal wrong, such as undue influence or misrepresentation, and only then to
consider whether such wrong can be attributed to the creditor. The issue of the
duties to inform therefore only arises after a legal wrong on the part of the princi-
pal debtor has been established. The reason for this more complicated approach,
which thus focuses on the indirect relationship between the surety and the
creditor, can be explained by the fact that, in the absence of good faith, a legal
basis for surety protection in English law was found in the doctrine of constructive
notice which requires ‘a ‘two transactions’ [and a] ‘‘three party’ analysis’198 of the
problem faced by the surety. In practice, however, the difference between the
English and Dutch approach to suretyship contracts concluded by family members
of the principal debtor is not that great because the existence of undue influence
on the part of the principal debtor in English law is presumed in all cases involv-
ing non-professional sureties. Therefore, in essence, in the same way as in Dutch
law, in the main focus of the analysis in English law lies on the question of
whether or not the creditor has properly fulfilled its duty of care. This provides a
good illustration of the variety of concepts in the national private laws of the legal
systems which can be utilized with a view to protecting vulnerable sureties.

The presence of the tension between a more interventionist and a more
freedom-oriented approach to the protection of (potential) family sureties and the
tension concerning the scope of the procedural protection in national private laws
relating to family sureties in the three legal systems discussed here provides
evidence that the debate on the need for and the extent of surety protection can
be conducted on the level of contract law. In all three legal systems considered
here it has been the private law courts and not the legislator which entered into
this debate and, by trial and error, they have adjusted and developed the well-
established contract law concepts with a view to introducing a more protective
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regime for (potential) family sureties and thus modifying the initial meaning of
private autonomy. Moreover, despite the courts’ active role, this debate currently
continues to be conducted in the German and Dutch academic literature where
the approach aimed at abolishing or introducing the idea of substantive fairness
with a view to prohibiting potentially ruinous suretyships as such is elaborated
within the framework of contract law. A similar debate is currently also taking
place in German, Dutch and English academic circles concerning the scope of the
procedural protection to be enjoyed by family sureties. Although the legal con-
cepts and approaches used in different legal systems with a view to protecting
family sureties differ considerably, as in the case of the approach to duties to
inform in Dutch and English law, the fact remains that, in each legal system, the
debate on the issue in question can be conducted within general contract law. All
this provides evidence of the flexibility inherent in general contract law, its
receptiveness to the needs of society in a particular period in time and the wide
possibilities for its incremental development with a view to ensuring surety
protection without having recourse to fundamental rights.
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Chapter 7
The protection of investors against risky investment

transactions in the execution-only relationship by
means of contract law

7.1 Introduction

7.1.1 General

In the previous Chapter, it has been considered whether, and, if so, how the
contract law of the legal systems in question has reacted to the problems faced by
family members of the potential debtor who are asked to acts as a surety for the
latter’s debts. It has transpired that, although family sureties are not the recipients
of services of financial institutions with which they conclude a suretyship con-
tract, each legal system has not ignored the problem of a ‘sexually transmitted
debt’ (the spouse acting as a surety) and has resorted to well-established contract
law concepts with a view to protecting (prospective) family sureties against
potentially ruinous suretyship contracts. Furthermore, it has also become clear
that, at present, considerable differences exist between the legal systems in
question concerning the extent to which (potential) family sureties are protected,
which illustrates a degree of tension which exists between a more interventionist
approach based on the idea of substantive fairness and a more freedom-oriented
approach based on the idea of procedural fairness. All this has demonstrated that
the debate on the need for and the reach of the protection of (potential) family
sureties in the European legal systems can be conducted on the level of contract
law. In this and the following chapters, however, it is of interest to analyse how
legal systems have dealt with situations of an imbalance in power between the
contracting parties by looking at another category of contracts – investment
services contracts –, which presuppose that a non-professional investor enters into
a special contractual relationship with a financial institution as its customer.
Considering that the investment transactions which can be concluded in such a
relationship frequently involve extremely high risks for the customer, it is of
importance to consider whether and, if so, how the interests of non-professional
investors are protected in each legal system and what obligations in this respect
exist therein for those institutions which provide investment services to this
category of investors.

7.1.2 Types of investment services

In order to enter into an investment transaction, investors need the assistance of
investment services providers (investment intermediaries or investment firms).
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Such providers play a critical role in the operation of secondary markets, in which
securities and investment products are traded between investors after the initial
transaction between the issuer and investors,1 by providing a market-access
channel for investors and capital seekers. In this way ‘investment intermediaries
act as a bridge between the investors and the securities markets’.2 Investment firms
may provide their services to investors in different forms. Although in practice the
boundaries between them are not always clear-cut, depending on the extent of the
investment firm’s involvement in a transaction, it is helpful to distinguish be-
tween the following three types.3

The most limited type of investment services consists of the supply of
‘execution-only’ investment services. Such services, which presuppose a so-called
execution-only relationship between an investor and a firm, consist only of the
execution and/or reception and transmission of client orders by a firm upon the
specific instructions of a client, with or without ancillary services, and do not
include the provision of recommendations concerning investments relating to the
merits of transactions. In the ‘execution-only’ relationship, the investment firm
is simply used by the investor for the execution and/or transmission of his or her
orders, via a telephone order line or the internet, for example, and the decision
as to whether or not to proceed with a certain investment transaction is in
principle taken by the investor alone on the basis of his or her own knowledge.

The involvement of an investment firm goes further if investment services are
provided on the basis of the advisory relationship between the parties. In such a
case, investment services include the provision of investment advice to an inves-
tor on the basis of which the latter makes an investment decision. As in the case
of the execution-only relationship, the decision whether or not to enter into a
certain investment transaction lies with the investor. In contrast to the execution-
only relationship, however, in making such a decision in the advisory relationship
the investor is assisted by a professional adviser.

The most extensive type of investment services is discretionary management
of the client’s portfolio. In such a case one can speak about a portfolio-management
relationship between the parties, in which the investor entrusts the investment
firm with the management of his or her assets or a part thereof. The main charac-
teristic of this type of investment services is that, based on the specific contract
to this end, it is the investment firm which, within the agreed boundaries, can
decide which transactions it enters into for the client’s account. In contrast to the
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provision of execution-only and investment advice services, therefore, it is no
longer the private investor who decides whether or not to conclude a certain
investment transaction.

For the purposes of the present study, it is the execution-only relationship and
the advisory relationship which interest us most due to the fact that in these cases
the decision as to whether or not to make a certain investment is taken by a
private investor him or herself. Especially in such cases, it is interesting to exa-
mine whether the investor is protected against entering into highly risky invest-
ment transactions which may potentially result in financial disaster, and, if so, to
which extent. At issue here, in particular, is whether the answers to these ques-
tions concerning execution-only services considerably differ from the answers
thereto concerning investment advice services. In other words, are there any
differences in the scope of investor protection between these two types of invest-
ment services, and if so, what are these differences all about? In the light of that,
the present Chapter will be devoted to a discussion of these issues in relation to
the execution-only relationship between an investor and a firm, whereas the
advisory relationship will be the focus of Chapter 8.

7.1.3 Peculiarities of the execution-only relationship

The transactions between investors and investment services providers on the basis
of the execution-only relationship constitute a particularly interesting area from
the point of view of the need for and the scope of the protection of the weaker
party against risky financial transactions due to an inherent contradiction between
the nature of such transactions and the idea of the protection of the weaker party.

As in the execution-only relationship clients do not rely on an investment
firm’s recommendations or expertise in the investment field and take investment
decisions independently, such services are the cheapest for the investor. Low
transaction fees thus go hand-in-hand with the limited nature of the service
provided. This implies that those investors who consider themselves to have
enough expertise in the investment field can choose to pay lower transaction costs
than complete laymen who need more information or even investment advice in
order to be able to make a decision as to whether or not to enter into a particular
investment transaction and, for this very reason, are prepared to spend more
money on the transaction fees. It follows that, in the exercise of their freedom of
contract, private investors may be interested in a minimum involvement of an
investment firm in their investment transactions with a view to saving costs, and
by choosing the type of investment services that allows that, they can be consid-
ered to have implicitly rejected certain duties of care which are inherent in more
expensive types of investment services, such as investment advice.

Against this background, the question arises whether the investors who
choose to deal in financial instruments on the basis of an execution-only relation-
ship are protected against entering into risky financial transactions and are thus
placed on an equal footing with the providers of investment services. On the one
hand, it can be argued that, in view of the nature of execution-only services and
the low costs involved therein, it is not for the investment institution to interfere
with the decisions of its customers and/or the process which has led to them; what
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the institution is supposed to do is to execute the customer’s orders without being
obliged to check the appropriateness of such orders for the customer and/or to
bring the transaction home to the customer, in particular by warning him or her
about the risks involved therein. On the other hand, it is obvious that the absence
of any control of the merits of the investment transaction which the customer
intends to conclude and, in particular, the process which has led to the conclusion
of such a transaction, entails huge risks for investors, for they can incur extremely
burdensome financial obligations as a result of making uninformed and/or irre-
sponsible investment decisions which can result in the loss of all their assets and
property.

7.1.4 The aim, methodology and plan of the Chapter

Against this background, the primary aim of this Chapter is to examine whether,
and, if so, how the legal systems in question and EC law have addressed the
tension between the nature of execution-only investment services and the need
to protect the weaker party. For this purpose, the legislation, the case law of the
national courts and, where relevant, the case law of the bodies established as a
result of self-regulation in the branch of investment services providers will be
analysed from the point of view of the existence and scope of investor protection
against risky investment transactions.

The focus of this discussion will be two issues concerning the scope of the
protection of non-professional investors. First of all, it will be considered how the
legal systems in question and EC law see the role of investment services providers
in those cases where the investor intends to enter into an extremely risky invest-
ment transaction, in particular by assuming the obligations which (potentially)
exceed his or her ability to pay. At issue here is whether an investment institution
which provides its services to the client on the basis of an execution-only relation-
ship has to prevent the conclusion of such a transaction or otherwise to face its
own liability for the losses arising therefrom. Secondly, if a legal system allows
investors to conclude extremely risky investment transactions, the question which
arises is whether it also provides for procedural safeguards aimed at securing the
free and informed consent of a non-professional investor. In particular, it is of
interest to look at the extent of the investment institution’s obligation in the
execution-only relationship to bring home the nature of and the risks involved in
the purchase of particular kinds of securities to the prospective investor. The focal
point of this Chapter, therefore, is to see whether a certain legal system tends to
minimize the probability and the effects of risky investment transactions by
holding an investment services provider liable for the losses arising as a result of
the conclusion of such transactions or whether it tends to put emphasis on the
self-responsibility of a non-professional investor, and, if so, what legal tools are
used for these purposes. If it is the investor’s self-responsibility which is at stake,
then the critical question will be whether it is limited to the investor’s responsibil-
ity for making a free and informed decision on the basis of the information
provided to him or her by the investment firm or whether it also includes the
investor’s own responsibility for informing him or herself about the nature of and
the risks involved in a particular investment transaction.
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4 On the nature and risks associated with derivatives, see, for example, Hudson, The
Law on Financial Derivatives, p. 11 ff. 

5 There are two basic forms of options – put options and call options. A put option
gives the buyer of the option the right to sell the underlying asset at a fixed price
during or at the end of a certain period, and for that the buyer pays an option fee to
the seller. A call option works the other way around: it gives the buyer of the option
the right to buy the underlying asset at a fixed price during or at the end of a certain
period, and for that the seller of the option receives an option fee from the buyer as
compensation. On the legal aspects of options transactions and the risks involved
therein in more detail, see, for example, Hudson, The Law on Financial Derivatives,
p. 25 ff; van Baalen, VrA 2004, p. 50 ff.

6 Compare Concoran, in: Ferrarini, Prudential Regulation, p. 159.
7 Compare Concoran, in: Ferrarini, Prudential Regulation, p. 159. 

These issues are particularly topical in the context of investment transactions
financed by borrowed money and transactions in derivatives.4 Such transactions
are particularly risky for non-professional investors and will therefore be given
special attention in this Chapter. The risks involved in trading in securities for
which the investor obtains a loan from the bank or another credit institution are
obvious: the investor puts at risk something which he or she does not have,
thereby expecting an improvement in his or her financial situation. If, however,
the investor does not succeed in this, he or she may lose everything that he or she
has and be in a situation of debt for the rest of his or her life. This may, in particu-
lar, be the case if the investor trades in derivatives. The term ‘derivative’ refers to
financial instruments whose value is derived from some underlying asset. This may
be a physical commodity (such as oil, metals or agricultural products), a financial
asset (such as shares or bonds), an index (such as a stock index), an interest rate,
a currency or some other derivative. The key financial techniques used in deriva-
tives are futures, options, swaps and various similar transactions related to these
underlying assets. An option, for example, is a right to buy or sell a certain number
of the underlying assets during a certain period of time (before the expiration
date) and at the price fixed in advance. 5 The high risks involved in this kind of
transaction can first of all be explained by the fact that derivative instruments
reflect the impact of market changes more quickly and more dramatically than
other, more traditional instruments.6 Furthermore, the risks are also connected
with a number of the characteristics of derivative products, such as, for example,
their complexity, which renders these instruments difficult to value and their risks
difficult to assess.7 Nevertheless, the high risks involved in derivatives go hand-in-
hand with a number of advantages pertaining to these financial instruments
compared to other instruments, which can be particularly interesting for those
investors who are prepared to take high risks in return for a possibility to obtain
huge benefits. What makes options, for example, more attractive for investors
compared to shares is that the more expensive underlying assets need not be
purchased and it is possible to obtain huge profits with only a small investment.
Unfortunately, however, not only profits but also losses can be huge. Compared
to investments in shares or bonds, for example, the investor who sells options can
lose not only the capital which he or she has invested but much more than that,
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8 Council Directive 93/22/EEC of 10 May 1993 on investment services in the securities
field, OJEC L 141/27 (ISD I). 

9 Directive 2004/39/EC of the European Parliament and of the Council of 21 April
2004 on markets in financial instruments amending Council Directives 85/611/EEC
and 93/6EEC and Directive 2000/12/EC of the European Parliament and of the
Council and repealing Council Directive 93/22/EEC, OJEC 2004 L 145/1 (the ISD
II or MiFID or Level 1 Directive). 

10 See Article 53 (2) of Commission Directive 2006/73/EC implementing Directive
2004/39/EC of the European Parliament and of the Council as regards organisational
and operating conditions for investment firms and defined terms for the purposes of
that Directive OJEC L 241/26, (Level 2 Directive).

11 See Background Note to the Draft Commission Directive implementing the Markets
in Financial Instruments Directive 2004/39/EC (‘MiFID’), s. 2.2. The Commission
Directive 2006/73/EC implementing Directive 2004/39/EC of the European Parlia-
ment and of the Council as regards organisational and operating conditions for
investment firms and defined terms for the purposes of that Directive OJEC L 241/26
(Level 2 Directive) allows Member States to retain additional requirements only in
exceptional cases. According to Article 4 of the Level 2 Directive, Member States
may retain or impose requirements additional to those in this Directive only in those
exceptional cases where such requirements are objectively justified and proportionate
so as to address specific risks to investor protection or to market integrity that are not
adequately addressed by this Directive, and provided that one of the following
conditions is met: (a) the specific risks addressed by the requirements are of particular
importance in the circumstances of the market structure of that Member State; (b)
the requirement addresses risks or issues that emerge or become evident after the date

since at the time of concluding the transaction in options it is hardly possible to
establish what will be the maximum amount of the investor’s financial obligation.

It has to be noted from the outset that investor protection, in particular in
the context of the provision of investment services on the secondary markets, has
not, for more than a decade, been a purely national law matter. As early as in
1993, the EC adopted the Investment Services Directive (ISD I).8 The implemen-
tation of this Directive resulted in the adoption of specific rules relating to the
activities of investment services providers. In 2004, however, the new Markets in
Financial Instruments Directive (ISD II or MiFID) 9 was adopted which substi-
tuted the ISD I. This Directive is due to be implemented by the Member States
by 1 November 200710 and is in particular meant to bring about a high degree of
harmonisation in those areas where harmonisation had not been achieved in
practice by the ISD I due to the very general character of the rules relating to
these areas (on this, see subsection 7.2.2 below). In view of the fact that the
analysis of the specific rules adopted by the Member States in the course of the
implementation of the ISD I may provide a good illustration of the differences in
the approaches of the legal systems concerning investor protection in the
execution-only relationship which existed prior to the adoption of the ISD II, the
present Chapter will focus on the national laws of the legal systems in question as
adopted in the course of the implementation of the ISD I. In particular, it will be
considered whether the view of a particular legal system in question has prevailed
in the ISD II or whether this Directive11 has introduced an entirely new approach
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of application of this Directive and that are not otherwise regulated by or under
Community measures.

12 Compare Grundmann, ERCL 2005, p. 482.
13 Compare Grundmann, ERCL 2005, p. 490. 

to investor protection in the execution-only relationship which, considering the
adoption of the total harmonisation approach, will lead to changes in the position
of investors in this relationship in all the legal systems in question.

In the light of this, the structure of the present Chapter will be as follows.
First, the EC approach to investor protection as adopted in the ISD I and ISD II
in relation to the execution-only relationship will be discussed (7.2). Against this
background, attention will subsequently be given to the national approaches to
this issue as adopted in German law (7.3), Dutch law (7.4) and English law (7.5).
In view of the fact that this analysis is undertaken for the purpose of examining
the possibilities for the protection of the weaker party in contract law and its
extent, a critical evaluation of the approach taken in each legal system in this
respect lies outside the scope of this Chapter.

7.2 EC Law

7.2.1 Introduction

The provision of financial services in EC law is primarily regulated by two bodies
of rules: the rules on supervision, and by rules governing private transactions
mostly in the form of contract law.12 A characteristic feature of the EC rules
relating to investment services is that contract law in this area has even been
partly superseded by supervision rules.13 It is supervision rules which establish the
conduct of business rules, which generally regulate the relationship between an
investment services provider and its clients, and in this way play the most impor-
tant role in determining the extent of the duties of care owed by investment firms
towards their clients.

For the first time, the conduct of business rules were included in the Invest-
ment Services Directive of 1993 (ISD I), where they were expressed in very
general terms and made no clear differentiation between the types of investment
services. The same rules which were applicable in the advisory relationship also
seemed to apply in the execution-only relationship. In the new Markets in
Financial Instruments Directive of 2004 (ISD II or MiFID), however, the conduct
of business rules were made more concrete and a certain differentiation has been
introduced depending on the type of investment services. In the present context,
however, not only the new ISD II but also the old ISD I deserves our attention
since the implementation of the latter resulted in imposing detailed rules of
conduct on investment services providers in the domestic legislation of the EC
Member States which are the focus of the present Chapter.

Accordingly, in this section I will first discuss the conduct of business rules
as laid down in the ISD I (7.2.2) and subsequently turn to the more specific
conduct of business rules introduced by the ISD II which are applicable in the
execution-only relationship (7.2.3). The rules laid down in the ISD II will be
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14 On the genesis of the conduct of business rules in the ISD I, see, for example, Cruick-
shank, in: Ferrarini, European Securities Markets, p. 131; Bliesner, Aufsichtrechtliche
Verhaltenspflichten, p. 10 ff.; Tison, in: Ferrarini et al., Capital Markets in the Age
of the Euro, p. 67. On the ISD I, in general, see for example, Ferrarini, European
Securities Markets; Bliesner, Aufsichtrechtliche Verhaltenspflichten; Lastenouse,
RMUE 1995, p. 79. 

15 See the Preamble to Council Directive 93/22/EEC of 10 May 1993 on investment
services in the securities field, OJEC L 141/27 (ISD I), para. 3.

discussed in the context of the original proposals made by the Committee of
European Securities Regulators (CESR) – an independent advisory body in the
field of securities which assists the Commission in the preparation of technical
implementing legislation on the basis of a Commission mandate. Finally, the
character and scope of investor protection in the execution-only relationship in
EC law will be analysed (7.2.4).

7.2.2 The conduct of business rules under the ISD I

Initially, the European Commission did not intend to include the rules on investor
protection in the ISD I and merely focused on regulating the cross-border mobility
of investment firms based on the minimum harmonisation of the rules of pruden-
tial supervision.14 As a consequence, earlier working drafts of the ISD I contained
no conduct of business rules which would apply to investment services providers
when dealing with their customers. Certain Member States, however, expressed
their concerns in this respect arguing that the Directive did not contain sufficient
investor protection measures. This gave rise to the introduction of Article 11 in
the ISD I which imposed a duty on the Member States to draw up rules of conduct
which investment firms (and banks offering investment services) would be obliged
to observe at all times. Whereas the Directive itself did not establish the detailed
conduct of business rules, it set out a list of principles aimed at ensuring the
stability of the financial system and the protection of investors15 which were to be
followed by Member States in drawing up the conduct of business rules in their
national laws.

Among the principles embodied in Article 11 the following three are of
particular relevance in the present context. First, according to this Article, any
provider of investment services must act honestly and fairly in the best interests
of its clients (the loyalty principle). Secondly, the provider must adequately
disclose relevant material information in its dealings with its clients (the informed
consent principle). Thirdly, it must seek from its clients information regarding
their financial situation, investment experience and objectives as regards the
services requested (the ‘know your customer’ principle).

The only guidance provided in the text of Article 11 as to the implementa-
tion of these principles was that they were to be applied in such a way as to take
into account the professional nature of the person for whom the service is pro-
vided. This seemed to suggest that the principles were to be observed by invest-
ment firms when providing all types of investment services, including those
provided on an execution-only basis. At the same time, the fact that Article 11
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16 See, for example, O’Nei, in: Cranston, The Single Market and the Law of Banking,
p. 202; Tison, in: Ferrarini et al., Capital Markets in the Age of the Euro, p. 69;
Ferrarini, ERCL 2005, p. 23; Annunziata, in: Ferrarini et al., Capital Markets in the
Age of the Euro, p. 116.

17 Tison, in: Ferrarini et al., Capital Markets in the Age of the Euro, p. 69. 
18 Grundmann, ERCL 2005, p. 490. 
19 On the implementation of the ISD I in the EU Member States in general, see, for

example, Tison, in: Ferrarini et al., Capital Markets in the Age of the Euro, p. 65. 

laid down principles rather than rules has led many commentators to conclude
that the ISD I was designed to give Member States a large degree of discretion as
to how they were to implement these principles in the light of local investor
profiles and market conditions and therefore did not intend to achieve substantial
harmonisation of the conduct of business rules in the EC.16 In its Article 11
Communication the Commission formally concurred with this view, stating that
‘Article 11 (1) does not prescribe, in detail, the content or structure of conduct
of business regimes in the Member States. Instead, it confines itself to a statement
of general principles which should inform such regimes’. It therefore appears that
in view of the considerable autonomy of Member States in implementing the
principles of Article 11, the ISD I did not intend to exclude the possibility for
Member States to adopt different rules when implementing these principles, and,
in particular, different approaches concerning the extent to which these principles
were to be applicable in an execution-only relationship between an investment
firms and an investor. Accordingly, the ISD I did not impose on the Member
States a particular view as to the character of investor protection in the
execution-only relationship and the extent of such protection. What this Direc-
tive did was to introduce an ‘embryonic degree of harmonisation’17 of the conduct
of business rules, by enumerating a number of objectives which had to be attained
by the Member States in their national legal orders.

What is most important in the present context, however, is that by laying
down the principles of conduct for investment services providers, Article 11 of the
ISD I made more concrete the old contract law rules on the duties of care in
relationships between an investment firm and its client and ‘coined’ these rules
as standards whose compliance was to be checked by the supervisory authorities.18

Moreover, it gave an impulse to the same process in the national legal systems
where, as we shall see in subsequent sections below, comparable results were
attained in the course of the implementation of the ISD I with the difference
being that the conduct of business rules in the national supervision laws were
rendered much more concrete than in the Directive.

7.2.3 The conduct of business rules under the ISD II

Due to the fact that the principles of business conduct introduced by Article 11
of the ISD I operated on a high level of generality, as will be demonstrated in
subsequent sections, the level of harmonisation induced thereby was quite modest,
as different solutions and rules could be perfectly compatible with these very broad
principles.19 It is therefore not surprising that many scholars pointed to the need
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20 See, for example, Köndgen, in: Ferrarini, European Securities Markets; Cruickshank,
in: Ferrarini, European Securities Markets, p. 131; Avgouleas, ELJ 2000, p. 85. 

21 See the Preamble to Directive 2004/39/EC of the European Parliament and of the
Council of 21 April 2004 on markets in financial instruments amending Council
Directives 85/611/EEC and 93/6EEC and Directive 2000/12/EC of the European
Parliament and of the Council and repealing Council Directive 93/22/EEC, OJEC
2004 L 145/1 (ISD II or MiFID or Level 1 Directive), paras. 2 and 5. On this Direc-
tive, see Ferrarini, ERCL 2005, p. 23; Knight, J.F.R.&C. 2003, p. 219; Chance,
D.U.T.R. 2004, p. 67. 

22 The Lamfalussy Committee was established by the Economic and Financial Affairs
Council (ECOFIN) on 17 July 2000 with a manadate to assess the current conditions
for the implementation of securities market regulation in the European Union. As a
result, a new structure was set up to improve the responsiveness of the European
regulatory framework to developments rapidly occurring in the financial sector, by
increasing the system’s flexibility and the quality of regulation. On the Lamfalussy
structure, see, in particular, Ferrarini, ERCL 2005, p. 23.

23 Grundmann, ERCL 2005, p. 491.

for the further harmonisation of the conduct of business rules, and their voices
were heard by the European Commission.20 As a result, more than ten years since
the adoption of the ISD I, a new directive, ISD II (or MiFID or Level 1 Directive),
was adopted which was meant to bring about a high degree of harmonisation of
the conduct of business rules with a view to ensuring a high level of consumer
protection, as well as integrity and the overall efficiency of the financial system.21

The ISD II further strengthened the tendency towards accommodating
contract law rules within supervision rules which one could already trace in the
ISD I. This trend is fostered by the new legislative architecture of ISD II, the so-
called Lamfalussy architecture.22 The idea of this structure is that only core
principles are to be set at level 1 at which the agreement is to be reached by the
Council and the European Parliament through the co-decision procedure, whereas
at level 2 these core principles are to be developed and elaborated with detailed
technical implementing measures. These technical measures are adopted by the
Commission through the ‘comitology’ procedure established by decision 1999/468/
EC, after consultation with the European Securities Committee (ESC), which is
the competent regulatory committee in the field of securities, and taking into
account the views of the European Parliament. The next levels, level 3 and level
4, of the Lamfalussy structure mainly concern the implementation and enforce-
ment of the EC legislation adopted at level 1 and level 2 in the national legal
orders of the EU Member States. As a result of this new regulatory structure, the
power with regard to control over compliance by the investment firms with their
duties of care in the Member States has shifted from the private law courts to the
supervisory authorities.23 In this way, the EC legislator has ensured that con-
trolling the relationship between an investment firm and an investor has moved
beyond the realm of duties of care of a private law character and now includes
regulatory requirements which are enforceable by public authorities.

Although the ISD II (the Level 1 Directive) aims to lay down only framework
principles, it nevertheless considerably clarifies three principles referred to in
Article 11 ISD I and, in particular, their application in those cases where invest-
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24 Commission Directive 2006/73/EC implementing Directive 2004/39/EC of the
European Parliament and of the Council as regards organisational and operating
conditions for investment firms and defined terms for the purposes of that Directive,
OJEC L 241/26, (Level 2 Directive).

25 See Background Note to the Draft Commission Directive Implementing the Markets
in Financial Instruments Directive 2004/39/EC (‘MiFID’), s. 7.2.

ment services are provided on the basis of the execution-only relationship with
a customer. The meaning of these principles is further fleshed out by the Commis-
sion Directive implementing the ISD II, in particular as far as the rules of business
conduct are concerned (the Level 2 Directive),24 which is largely based on tech-
nical advice produced by the CESR.

7.2.3.1 The loyalty principle

First of all, Article 19 (1) of the Level 1 Directive makes it clear that the loyalty
principle applies to the providers of all investment services, including those
provided on an execution-only basis, and specifies the content of this principle.
According to this provision, ‘Member States shall require that, when providing
investment services and/or, where appropriate, ancillary services to clients, an
investment firm acts honestly, fairly and professionally in accordance with the
best interests of its clients.’

In its turn, Article 26 of the Level 2 Directive further explains the meaning
of this provision, by establishing that investment firms are considered to act
contrary thereto ‘if they pay or are paid any fee or commission, or provide or are
provided with any non-monetary benefit’ other than those mentioned in this
Article. As a consequence, under the loyalty principle, firms are prohibited from
offering or accepting payments or any other benefits – inducements – if such
compensation would be detrimental to the interests of their clients, whether
professional or non-professional.25

7.2.3.2 The informed consent principle

Secondly, paragraphs 2 and 3 of Article 19 of the Level 1 Directive embody the
informed consent principle which, under the ISD II, clearly applies to the provid-
ers of execution-only services. In comparison with the ISD I, the ISD II provides
further explanation as to what the informed consent principle actually means.
Thus, Article 19 (2) states that all information, including marketing communica-
tions, addressed by the investment firm to its (potential) clients must be ‘fair, clear
and not misleading’. Article 19 (3) goes even further by stating that (potential)
clients must be provided with appropriate information in a form which is compre-
hensible to them, in particular, about financial instruments and proposed invest-
ment strategies, ‘so that they are reasonably able to understand the nature and
risks of the investment service and of the specific type of financial instrument that
is being offered and, consequently, to take investment decisions on an informed
basis’. The information should include appropriate guidance on and warnings
against the risks associated with investments in those instruments or in respect of
particular investment strategies and may be provided in a standardized format.

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



334 Fundamental Rights, Contract Law and the Protection of the Weaker Party

26 According to para. 44 of the preamble to the Level 2 Directive: ‘Appropriate and
proportionate information requirements should be established which take account of
the status of a client as either retail or professional. An objective of Directive 2004/
39/EC (ISD II, OC) is to ensure a proportionate balance between investor protection
and the disclosure obligations which apply to investment firms. To this end, it is
appropriate that less stringent specific information requirements be included in this
Directive with respect to professional clients than apply to retail clients. Professional
clients should, subject to limited exceptions, be able to identify for themselves the
information that is necessary for them to make an informed decision, and to ask the
investment firm to provide that information’.
 

The informed consent principle as laid down in paragraphs 2 and 3 of Article 19
of the Level 1 Directive is further elaborated in the Level 2 Directive which
contains more detailed requirements concerning the nature and extent of the
information to be given to (potential) clients as well as the time when and the
way in which investment firms should provide this information. In specifying the
information requirements, this document also takes into account the client’s
nature and calibrates the application of the provisions in respect of professional
and non-professional clients.26 It is assumed that professional investors should in
principle be able to identify for themselves the information which they need in
order to take an informed investment decision and should therefore be given only
the information that they themselves request. By contrast, extensive duties to
inform exist in those cases where investment services are provided to (potential)
non-professional clients ((potential) retail clients). In particular, the Level 2
Directive contains a detailed list of conditions with which information to non-
professional clients must comply in order to be ‘fair, clear and not misleading’ in
the sense of Article 19 (2) of the Level 1 Directive. In particular, it is stated that
the information must not emphasize any potential benefits of an investment or a
financial instrument without also giving a fair and prominent indication of any
relevant risks (Article 27 (2)), and, where the information contains an indication
of past performances of a financial instrument or an investment service, it must
not include that indication as the most prominent feature of the communication
(Article 27 (4)(a)). Furthermore, the Level 2 Directive also includes the detailed
requirements as to the information about the risks involved in purchasing a
certain financial instrument. According to Article 31 (2):

‘The description of risks shall include, where relevant to the specific type of instrument
concerned and the status and level of knowledge of the client, the following elements:
a) the risks associated with that type of financial instrument, including an explanation

of leverage and its effect and the risk of losing the entire investment;
b) the volatility of the price of such instruments and any limitations on the available

market for such instruments;
c) the fact that an investor might assume as a result of transactions in such instruments

financial commitments and other additional obligations, including contingent
liabilities, additional to the cost of acquiring the instruments;

d) any margin requirements or similar obligations, applicable to instruments of that
type’.
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27 The Level 2 Directive specifies the content of the information about the (potential)
client’s knowledge and experience in the investment field. This information, accord-
ing to Article 37 (1) of the Directive, includes 1) the types of services, transactions
and financial instruments with which the client is familiar; 2) the nature, volume and
frequency of the client’s transactions in financial instruments and the period over
which they have been carried out; and c) the level of education, profession or
relevant former profession of the (potential) client.

28 According to Article 36 of the Level 2 Directive, in the case of professional investors
an investment firm may assume that a client does have the necessary expertise and
knowledge in order to understand the risks involved in those investment services or
transactions for which the client is classified as a professional.

7.2.3.3 The ‘know your customer’ principle

Thirdly, following the ISD I, Article 19 of the Level 1 Directive also contains the
‘know your customer’ principle. In contrast to the ISD I, however, the ISD II
further specifies the content of this principle and, what is most important in the
present context, introduces a differentiation in the application of the ‘know your
customer’ principle depending on the type of investment service provided. In fact,
the new directive contains three regimes governing the application of the ‘know
your customer’ principle which vary according to the extent of the investment
firm’s duties concerning the information about the (potential) client which must
be gathered and evaluated. For those investment services that entail an element
of recommendation on the part of the investment firm, such as investment advice
and portfolio management, the ISD II requires the highest level of knowledge by
firms concerning client experience, financial sophistication, needs and objectives,
and, in view of this, it imposes on the pertinent firms the most stringent test – a
‘suitability’ test (see section 8.2.2.3 below). This regime, however, is not applicable
to execution-only services. These services fall under one of the following two less
stringent regimes.

As a rule, in those cases where execution-only services are involved, the ISD
II requires that investment services providers apply an ‘appropriateness’ test.
According to Article 19 (5), of the Level 1 Directive, investment firms providing
services other than investment advice and portfolio management are obliged to
‘ask the client or potential client to provide information regarding his knowledge
and experience in the investment field relevant to the specific type of product or
service offered or demanded so as to enable the investment firm to assess whether
the investment service or product envisaged is appropriate for the client’. 27 In
more concrete terms, this means that investment firms are only required to assess
whether a (potential) non-professional client has the necessary knowledge and
experience to understand the risks involved in the specific type of service or
product (Article 36 of the Level 2 Directive). 28 If, as a result of its inquiry, the
investment firm considers that the product or service is not appropriate for the
(potential) client, it must warn him or her of this. The duty to warn also exists
when a (potential) client chooses not to provide (sufficient) information regard-
ing his or her knowledge and experience. In such a case, the investment firm is
obliged to warn the client that his or her refusal to provide the necessary informa-
tion will not allow the firm to assess the ‘appropriateness’ of the service or product
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29 Background Note to the Draft Commission Directive Implementing the Markets in
Financial Instruments Directive 2004/39/EC (‘MiFID’), s. 7.5.3. 

30 According to Article 18 of the Level 1 Directive, investment firms are required to
take all reasonable steps to identify conflicts of interest between themselves or any
person directly or indirectly linked to them by control and their clients or between
one client and another that arise in the course of providing investment services. In
those cases where the investment firm is not able to ensure, with reasonable confi-
dence, that risks of damage to client interests as a result of a conflict of interests will
be prevented, the investment firm should inform the client about the general nature
and/or sources of conflicts of interest to the client.

31 For the perplexities surrounding the drafting of the rules governing execution-only
services, see Ferrarini, ERCL 2005, p. 36. 

for him or her. These provisions on duties to warn on the part of investment firms
make it clear that ‘the obligation of the firm with regard to the ‘appropriateness’
test is to seek information, rather than to obtain it’.29 Accordingly, if a client fails
to provide sufficient information regarding his or her knowledge and experience,
the firm may nevertheless provide its services without being exposed to the risk
of incurring liability for the losses arising from the transactions of that client
provided that it warns the latter about its inability to determine whether the
service or product is appropriate for him or her.

The regime of the ‘appropriateness’ test, however, does not apply to all exe-
cution-only transactions. In relation to certain transactions of this type, the ISD
II establishes another regime – the regime where the ‘know your customer’ principle
does not apply at all, even in those cases where non-professional investors are
involved. According to Article 19 (6), of the Level 1 Directive, when providing
investment services that only consist of execution and/or the reception and
transmission of client orders with or without ancillary services under certain
conditions investment firms can be allowed to provide those investment services
without the need to observe the ‘know your customer’ principle. In order for this
exemption to apply, the following conditions are to be met: 1) the services must
relate to shares admitted to trading on a regulated market or in an equivalent third
country market, money market instruments, bonds or other forms of securitised
debts (excluding those bonds or securitised debts that embed a derivative),
UCITS and other ‘non-complex’ financial instruments; 2) the services must be
provided at the initiative of the (potential) client; 3) the (potential) client must
have been clearly informed that the investment firm is not required to assess the
‘suitability’ of the instrument or service provided or offered and therefore he or she
does not enjoy the corresponding protection; and 4) the investment firm must
comply with its obligations as to the conflicts of interest.30

These detailed requirements of the ISD II, which clearly exceed the bound-
aries of the framework principle’s notion on which the Directive is formally based,
exclude many execution-only transactions from the scope of the ‘know your
customer’ principle. The inclusion of these requirements in the Directive is
explained by the fact that the extent of investor protection in the execution-only
relationship was a highly controversial issue at the time when the Directive was
drafted.31 The divide between Member States, with the United Kingdom support-
ing a less protective regime for these kinds of transactions which other States
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32 On the English approach as well as the German and Dutch approaches in more detail,
see the further sections of this Chapter below. 

33 ‘The Harmonisation of Conduct of Business Rules’ adopted by CEFR in April 2002
can be found at http://www.europefesco.org.

34 According to Article 38 of the Level 2 Directive, a financial instrument is considered
to be ‘non-complex’ if: a) it is not a security giving the right to acquire or sell trans-
ferable securities or giving rise to a cash settlement determined by reference to
transferable securities, currencies, interest rates or yields, commodities or other
indices or measures; a derivative instrument such as an option, a future, a swap etc.;
and a financial contract for differences (for more details see Annex I, section C,
paragraphs (4) to (10) of the Directive); b) there are frequent opportunities to dispose
of, redeem, or otherwise realise that instrument at prices that are publicly available
to market participants and that are either market prices or prices made available by
valuation systems independent of the issuer; c) it does not involve any actual or

rejected,32 was reflected in the discussion between European institutions. The
Commission’s original proposal did not seem to make a distinction between the
‘suitability’ test and the ‘appropriateness’ test, and applied the ‘know your cus-
tomer’ principle in combination with a ‘suitability’ requirement to execution-only
transactions, being clearly inspired by the following provision, rule 77, in the
CESR’s proposal entitled ‘The Harmonisation of Conduct of Business Rules’:

‘Where the service to be provided is the pure transmission or execution of orders (…) the
customer must be aware of this fact prior to the transaction taking place for the first time.
On the basis of the information obtained from the customer on opening the account, the
investment firm will define an appropriate service including investment parameters, i.e.
types of instruments, types of transactions and types of orders, and inform the customer
accordingly. Where the investment firm receives an order regarding a transaction, which
is not in line with the defined investment parameters, it must warn the customer accord-
ingly and provide appropriate information on the transaction, including any necessary risk
warning(s). The investment firm may transmit or execute the order only if the customer
nonetheless confirms his intention to proceed with the transaction in writing or by
telephone and recorded, and provided that such confirmation contains an explicit refer-
ence to the warning received.’33

At its first reading, however, the Parliament excluded execution-only services
from the scope of the application of the ‘know your customer’ principle and
‘suitability’ rule so as to allow investors to make independent investment decisions
based on their own research and profit from the low-cost nature of these services.
A similar approach was supported by the market actors. The Council’s Common
Position therefore rejected the unconditional applicability of the ‘know you
customer’ principle, combined with a ‘suitability’ requirement, to execution-only
services and, instead, introduced a detailed regime for these services which we
now find in Article 19 (6) of the ISD II discussed above.

In essence, the adoption of the three regimes governing the application of the
‘know your customer’ principle to investment services embodies a compromise
between the opposing views of the Member States. On the one hand, services
relating to ‘non-complex’ financial instruments,34 such as shares or bonds, pro

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



338 Fundamental Rights, Contract Law and the Protection of the Weaker Party

potential liability for the client that exceeds the cost of acquiring the instrument; d)
adequate information on its characteristics is publicly available and is likely to be
readily understood by the average retail client. According to s. 7.5.4 of the Back-
ground Note to the Draft Commission Directive implementing the Markets in
Financial Instruments Directive 2004/39/EC (‘MiFID’), the complexity of a financial
instrument is not necessarily synonymous with the risk associated with that instru-
ment; instead, complexity for the purposes of the Level 2 Directive is determined by
the way that an instrument is structured, for it is a financial instrument’s structure
which will typically affect the ease with which the risk attached to this instrument
may be understood. For criticism of the distinction between ‘complex’ and ‘non-
complex’ financial instruments introduced by the ISD II, see Ferrarini, ERCL 2005,
p. 36, who argues that the notion of ‘non-complex’ financial instruments is difficult
to define and that this notion is not very relevant to investor protection as the
investor’s understanding of a certain instrument does not, in his view, necessarily
correlate with its complexity. 

35 ‘Complex’ instruments are accordingly those which do not fall under Article 38 of the
Level 2 Directive, in particular those mentioned under a). See fn. 34 above. 

36 The ‘appropriateness’ test, however, is easily satisfied in relation to those clients who
were engaged in dealing with ‘complex’ financial instruments before the date of
application of the ISD II. According to paragraph 59 of the preamble to the Level 2
Directive, such clients should be presumed to have the necessary experience and
knowledge in order to understand the risks involved in relation to that specific type
of instrument. 

vided at the initiative of the (potential) client are clearly excluded from the scope
of the application of the ‘know your customer’ principle, and are therefore only
subject to the loyalty principle and the informed consent principle. On the other
hand, however, all three principles apply when the execution-only service is
provided at the initiative of the investment firm and/or relates to ‘complex’
financial instruments such as derivatives.35 In such a case, the investment firm
must comply with the ‘know your customer’ principle in accordance with the rules
of the ‘appropriateness’ test established in Article 19 (5) of the Level 1 Directive
as clarified in the Level 2 Directive.36

7.2.4 The character and scope of investor protection in the execution-
only relationship

The overview of the three core principles introduced by the ISD I and further
developed in the ISD II – the loyalty principle, the informed consent principle,
and the ‘know your customer’ principle – provides evidence that, in the
execution-only relationship, EC law aims to protect non-professional investors
against highly risky financial transactions solely by procedural means. Special
emphasis is placed on ensuring that the investor understands the nature and risks
of execution-only services as such and of the specific type of financial instrument
to which the service relates. The duty to provide information and risk warnings
which would enable the investor to make an investment decision on an informed
basis is imposed on investment firms providing services in both ‘complex’ and
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‘non-complex’ financial instruments. This duty, however, is also the limit to
investor protection in those cases where execution-only services relate to ‘non-
complex’ financial instruments and are provided at the initiative of the client. In
such a case, the investment firm is not obliged to observe the ‘know your cus-
tomer’ principle and to make inquiries with a view to establishing the ‘appro-
priateness’ of a certain financial instrument for the client. It is therefore the client
him or herself who is fully responsible for making an investment decision and for
the consequences of this decision for his or her financial situation, however
burdensome they may become. This limited procedural protection concerning
execution-only services in ‘non-complex’ financial instruments provided at the
initiative of the client is justified by the low-cost nature of execution-only services
as such which allows investors to profit from their own knowledge and experience
in the investment field.

Investor protection goes a step further when investment services relate to
‘complex’ financial instruments, such as derivatives. In this case, next to its duty
to inform the client about the nature and risks of execution-only services and the
financial instruments to which they relate, the investment services provider is also
obliged to assess the ‘appropriateness’ of the execution-only service in complex
financial products or of such products themselves for the client. This requirement,
however, does not change the procedural character of investor protection estab-
lished under the ISD II, as the provider’s duty of care is limited to warning the
client if it considers that the execution-only service or a certain financial product
offered within it is not appropriate for this particular client. The existence of the
duty to warn in such a case clearly points out that the decision as to whether or
not to proceed with a certain investment transaction in the execution-only
relationship is ultimately that of the investor alone, and that in this relationship
it is not for the investment firm to prevent a self-reliant or even a very stubborn
client from doing so. Consequently, the investment firm cannot be held liable for
the investor’s losses incurred in such a case. The liability can only be incurred by
the firm if it has failed to inform the client about the nature of and the risks
associated with the execution-only services in ‘complex’ financial instruments
and/or has not sought information about the client in order to assess the ‘ap-
propriateness’ of the service or a particular product for the client.

It appears that procedural protection in the execution-only relationship is the
limit to the protection of investors against risky financial transactions not only in
those cases where a certain investment transaction is incompatible with the
investor’s profile, but also where the investor does not have sufficient financial
means to be able to meet his or her (potential) obligations under such a transac-
tion. In contrast to the CESR’s proposal which explicitly mentioned that when
providing execution-only services an investment firm must take reasonable care
to verify that the customer has sufficient financial means to settle the proposed
transaction, the ISD II does not deal with this issue at all. As a result, it appears
that EC law as it stands at present does not impose an obligation on investment
firms to refuse to execute a certain transaction if its customer does not dispose of
sufficient financial means to meet his or her potential obligations under such a
transaction. Furthermore, the investment firm may not even learn about the
insufficient financial means of its customer in those cases where it provides
execution-only services in ‘non-complex’ financial instruments, for in this case it
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37 Moloney, EC Securities Regulation, p. 605. 

is not even obliged to make a customer profile. This shows that EC law puts
emphasis on the self-responsibility of investors who choose to make use of such a
limited service (the execution-only service) on the part of investment services
providers.

Thus, it can be concluded that, at present, EC law does not impose any
substantive restrictions on the conclusion of highly risky investment transactions
in the execution-only relationship. Instead, it tends to stress the importance of the
investor’s informed consent and, for this purpose, resorts to the investment firm’s
duties to inform and to warn the customer about the nature and risks involved in
the execution-only service and the financial instruments to which the service
relates. The extent of such duties primarily depends on the complexity of the
financial instruments and the party upon whose initiative the service is provided.
Whereas execution-only services in ‘non-complex’ financial instruments at the
initiative of the investor can be provided after giving general information about
the service and the product to the customer, in the case of execution-only services
in ‘complex’ instruments the customer must not only be given such general
information but, as a result of the application of the ‘know your customer’ rule,
should also be informed about the ‘appropriateness’ of such transactions for him
or her in view of his or her knowledge and experience in the investment field.

7.2.5 Synthesis and conclusion

The adoption of the ISD I and ISD II shows that EC law has not left unregulated
the area of such risky transactions as investing one’s money on the basis of an
execution-only relationship with an investment services provider. By laying down
the requirements in relation to the manner in which investment services providers
must conduct their business, EC law acknowledged the need to protect non-
professional investors in the Community against risky and potentially ruinous
transactions in the investment field.

At the same time, the EC legislator refused to introduce substantive restric-
tions on the conclusion of investment transactions in the execution-only relation-
ship. Instead, it resorted to the duties to inform and to warn the customer about
the risks involved in execution-only services as such and the financial instruments
to which the services relate, leaving the full power to decide whether to proceed
with a certain investment transaction to the investor. This power has been left in
the hands of non-professional investors even in those cases where the intended
investment transaction involves particularly risky financial instruments, such as
derivatives, and the investment firm knows of the inappropriateness of the
transaction in such instruments for its client, in particular due to the latter’s
insufficient financial potential. In this way, EC law adopted its traditional ap-
proach based on the ‘information paradigm’ which aims to ensure investor protec-
tion against risky financial transactions through creating prerequisites for the
investors’ informed consent wherever possible rather than through introducing
mandatory rules prescribing substance. Under this approach, a non-professional
investor is regarded as a ‘rational decoder of information’ 37 who has to be suffi-
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38 BGH 6 July 1993, BGHZ 123, 126 = NJW 1993, 2433 (Bond).

ciently informed in order to be able to make a rational investment decision, and
who is not required to be protected against his or her own irrationality. In promot-
ing informed investment choices by investors in the execution-only relationship,
however, EC law also took into account the limited nature of these services and
the investor’s interest in preserving the service in this limited form in view of the
low costs connected therewith. These considerations have led the EC legislator
to restrict the scope of the duties to inform in those cases where execution-only
services relate to ‘non-complex’ financial instruments and are provided at the
client’s initiative to the duty to provide only general information about financial
instruments and the risks associated therewith. In the light of the ‘information
paradigm’-based approach to investor protection in EC law and thus the rejection
of the protection of investors against their own irrationality, one of the issues,
which will be considered in the following sections devoted to the national legal
systems in question, is to what extent the EC approach diverges from the national
approaches adopted by the private law courts of these legal systems, on the one
hand, and their legislators and supervisory authorities, in particular in the course
of the implementation of the ISD I, on the other.

An important characteristic of the EC approach concerning investor protec-
tion has been a further crystallisation of the old contract law norms on duties of
care and the accommodation of these norms within the supervision laws as
standards whose compliance must be checked by the supervisory authorities. This
development is particularly interesting in the present context because it provides
a good illustration of the fact that the idea of duties of care on the part of invest-
ment services providers towards their clients has evolved within the private law
of the Member States, and it is private law, in particular contract law, and thus not
the considerations based on EU fundamental rights, which appear to lie at the root of
investor protection in EC law through regulatory law.

7.3 German law

7.3.1 Introduction

As early as in 1993, in the famous Bond case,38 the German Federal Supreme
Court in private law matters had the opportunity to address the problems faced by
many small investors when dealing with investment services providers. The case
dates back to 1988 and 1989 when a number of German banks placed bonds
issued by the Australian company Bond-Finance Ltd with their German cus-
tomers. Already in June 1988, however, the Australian Rating Agency had given
these bonds a ‘BB’ rating indicating their speculative nature, followed, in Decem-
ber of the same year, by a ‘B’ rating pointing to their highly speculative nature.
Despite that, the bonds were admitted to the Frankfurt stock exchange in March
1989. The admission was soon followed by a ‘CCC’ rating, indicating the immi-
nent insolvency of the issuer. Some of the sales of these bonds to German cus-
tomers still took place, however, even after this date. The banks relied on the
prospectus used for admission to the stock exchange, and they did not know of the
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negative ratings. When Bond-Finance Ltd became bankrupt, and the bonds
became worthless, some of German banks refused to repay the purchase price of
the bonds to their clients and were sued by the latter. In its judgment, which has
played a crucial role in the development of investor protection in German law,
the Supreme Court held that the banks were liable for breach of a contractual
duty of care consisting in the present case of the duty to inform their customers
about the risks involved in the capital investment and to provide advice taking
into account the ‘suitability’ of a particular kind of investment for the client in
view of his or her personal circumstances. It is most notable in the present context
that, according to the Supreme Court, these duties can arise when a bank merely
acts as a broker, provided that it enters into a conversation involving investment
advice with a customer who approaches it with a request to provide assistance in
finding a suitable capital investment. The legal basis for the existence of duties to
inform and to advise the client in such cases is a tacitly concluded contract of
advice (stillschweigend abgeschlossenen Beratungsvertrag).

Whereas this ruling is undoubtedly of great importance for the advisory
relationship between an investment services provider and its customer (see section
8.3 below), the question arises whether the duties of care established by the
Supreme Court in Bond also apply in those cases where a non-professional investor
enters into an execution-only relationship with the investment services provider.
Considering that in an execution-only relationship customers do not rely on the
provider’s recommendation or expertise when making investments decisions, are
the providers obliged to inform their customers about the risks associated with
investment transactions? Furthermore, are the providers of execution-only services
obliged to advise their customers and for this purpose to assess their personal
circumstances?

At present, the answers to these and other questions relating to the scope of
investor protection in the execution-only relationship in German law depend not
only on the contract law rules and their interpretation, but also on the specific
legislation concerned with the supervision and regulation of the investment
services industry. In fact, this legislation plays a dominating role in defining the
standard of care which can be expected from the provider of execution-only
services in Germany. The most important in this respect is the Securities Trading
Act of 30 July 1994 (Wertpapierhandelsgesetz (WpHG)). Sections 31 and 32 of this
Act contain detailed conduct of business rules for investment services providers
which were adopted by the German legislator in the course of the transposition
of Article 11 of the first Investment Services Directive (ISD I) discussed in
section 7.2.2 above. This legislation specifies the duties of care developed by the
private law courts, in particular in the Bond case, on the basis of general contract
law, and it currently represents the main source of the obligations of the providers
of execution-only investment services in the case law of the private law courts.
This section will therefore address the issue of the applicability and scope of the
duties of care in German law in the execution-only relationship between an
investment services provider and a non-professional investor by looking primarily
at the developments in this legal system after the entry into force of the WpHG,
in particular at the conduct of business rules. At the same time, despite a certain
eclipse of contract law rules in the area of the duties of care, contract law also
deserves our attention, for it continues to have relevance in the issue in question.
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39 Lang, Aufklärungspflichten bei der Anlageberatung, p. 234; Lang, Informations-
pflichten bei Wertpapierdienstleistungen, p. 348 ff. 

40 See, for example, Schwark, in: Hadding et al., Das Zweite Finanzmarktforderungsge-
setz, p. 125 f.; Stafflage, Die Anlageberatung der Banken, p. 36; Balzer, DB 1997, p.
2311 ff.; Köndgen, ZBB 1996, p. 364; Horn, ZBB 1997, p. 151; Wieneke, Discount-
Broking und Anlegerschutz, p. 23 ff.; Siller, Rechtsfragen des Discount-Broking, p. 3;
Siol, in: Horn et al., Bankrecht, p. 781. 

41 Fischer/Klanten, Bankrecht Rn. 6.94.
42 Brandt, Aufklärungs- und Beratungspflichten der Kreditinstitute, p. 266.
43 Compare, for example, Beschlußempfehlung und Bericht des Finanzausschusses des

Deutschen Bundestages, BT-Drucks 12/7918, p. 104. See also Reich, WM 1997, p.
1601.

44 Compare Lang, Informationspflichten bei Wertpapierdienstleistungen, p. 348 ff. It
should be noted that some financial institutions in Germany, which do use the
phrases ‘direct’ and ‘discount’ when advertising their services, actually provide
individual investment advice to their customers. Such institutions are not considered
to deal with their customers on the basis of an execution-only relationship in the
sense used in this Chapter and therefore fall outside its scope. 

45 Compare Siol, in: Horn et al., Bankrecht, p. 781.

In particular, it should be taken into account that, at least formally, contract law
rules and the conduct of business rules contained in regulatory law constitute
independent layers of rules which do not mutually exclude each other. Due to the
fact, however, that the case law of the German courts does not provide a clear
answer to the question of to what extent the duties of care existing under contract
law are applicable in the execution-only relationship, the section will provide only
a brief overview of contract law concepts which are especially pertinent to the
provision of execution-only services without attempting to present a general
description of all concepts which can be found in German private law and which
may potentially be relevant in this context.

The focus of attention in this section will be the approach concerning risky
investment transactions in the case of so-called ‘discount brokerage’.39 This
relatively new form of investment service, which in German literature is also
called ‘discount broking’,40 ‘discount brokering’,41 ‘discount banking’,42 or ‘exe-
cution-only business’43 has developed in Germany in recent years and has already
produced interesting case law. Discount brokerage is traditionally limited to the
execution of orders received from customers per telephone, fax or electronic
means, such as T-Online or internet, and any investment advice is explicitly ex-
cluded from the scope of this service.44 This type of investment service is therefore
particularly attractive for those customers who wish to pursue their own invest-
ment strategies and are not (or at least act as if they are not) interested in the
provision of information or advice by the investment firm. The contracts between
the discount broker and the investor usually contain clauses such as ‘Im Interesse
günstiger Konditionen verzichtet die Bank auf jede Form der Bertaung’ or ‘Schadenser-
satzansprüche wegen unterlassener Beratungsleistungen sind ausgeschlossen ’.45 These
characteristics of discount brokerage make it possible to conclude that, in the
same way as traditional forms of execution-only services such as unsolicited
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46 For the distinction between discount brokerage and unsollicited orders, which in
German literature are also called ‘execution-only Geschäfte’, see Schwark, Kapi-
talmarktrechts-Kommentar, p. 1306 ff.

47 Before 1 May 2002: Federal Securities Trading Supervisory Authority ( Bundesauf-
sichtsamtes für den Wertpapierhandel). 

48 See, for example, Waldeck, in: Cramer/Rudolph, Handbuch für Anlageberatung und
Vermögensverwaltung, p. 652; Van Look, in: Vortmann, Prospekthaftung und Anla-
geberatung, § 1 Rn. 27. 

49 Schwark, Kapitalmarktrechts-Kommentar, p. 1282. 

orders,46 this type of investment service is also based on the execution-only
relationship between the investment services provider and the investor.

Against this background, the investigation in this section will start with a
brief discussion of the relationship between contract law and the conduct of
business rules embodied in the WpHG (7.3.2) and the relevant contract law
concepts (7.3.3). Subsequently, the focus will be on the conduct of business rules
adopted in the course of the implementation of Article 11 of the ISD I in German
law and the extent of their application to discount brokerage (7.3.4). Finally, the
character of investor protection in German law in the execution-only relationship
and the scope of such protection will be evaluated (7.3.5).

7.3.2 The relationship between contract law and the conduct of business
rules

The inclusion of the conduct of business rules in the WpHG in the course of the
implementation of Article 11 of the ISD I has raised the question of the dogmatic
nature of these rules. Are these rules of a private law or of a public law character?
The qualification of the conduct of business rules as private law would imply that
their infringement can directly lead to the investor’s claim for damages against the
investment services provider, whereas the recognition of the public law nature of
these rules would mean that control over compliance therewith can only be
exercised by the Federal Financial Services Supervisory Authority (Bundesanstalt
für Finanzdienstleistungsaufsicht).47

The issue of the nature of the conduct of business rules contained in sections
31 and 32 of the WpHG has provoked a debate in the German academic lite-
rature. Some writers have defended the view that these rules should be qualified
as mandatory private law rules which are applicable in precontractual or contrac-
tual relationships between the parties and the infringement of which entails
precontractual liability (Culpa in Contrahendo) on the part of an investment
services provider or a positive breach of contract (Positive Vertragsverletzung) on
its part.48 The prevailing opinion, however, rejects such a qualification of the
conduct of business rules. According to this opinion, although these rules aim, in
the first place, to ensure the adequate functioning of the securities market and
therefore lie within the competence of the Federal Financial Services Supervisory
Authority,49 relating to the standard to be applied by investment firms and to be
checked by supervisors, the second aim of these rules is nevertheless investor
protection and hence they can be used in private law as part of precontractual or
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50 See Schwark, in: Hadding et al., Das Zweite Finanzmarktforderungsgesetz, p. 120;
Hopt, ZHR 1995, p. 160; Köndgen, ZBB 1996, p. 361; Horn, in: Horn et al., Bank-
recht, p. 654 f.; Balzer, Vermögensverwaltung durch Kreditinstitute, p. 154; Nobbe,
in: Horn/Schimansky, Bankrecht 1998, p. 241 f.; Schäfer, Haftung für fehlerhafte
Anlageberatung und Vermögensverwaltung, p. 21; Steuer, in: Bankrecht, p. 801 ff.;
Schwintowski, VuR 1997, p. 85; Wieneke, Discount-Broking und Anlegerschutz, p. 104
f.; Lang, WM 2000, p. 455. For criticisms of the notion ‘Doppelnatur’, see Brandt,
Aufklärungs- und Beratungspflichten der Kreditinstitute, p. 186. 

51 See, for example, BGH 11 November 2003, WM 2004, 24, 26; BGH 8 May 2001
BKR 2001, 38, 40 = ZIP 2001, 1580, 1581 = WM 2001, 1758, 1759; BGH 5 October
1999, BGHZ 142, 345, 346 = ZIP 1999, 1915, 1918.

52 This is also the prevailing opinion in the German academic literature. See, for exam-
ple, Schwark, in: Hadding et al., Das Zweite Finanzmarktforderungsgesetz, p. 120;
Hopt, ZHR 1995, p. 160; Horn, in: Horn et al., Bankrecht, p. 657 f.; Lang, WM 2000,
p. 454 f; Nobbe, in: Horn/Schimanky, Bankrecht 1998, p. 249 f.; Köndgen, ZBB 1996,
p. 361; Reich, WM 1997, p. 1604; Schäfer, Haftung für fehlerhafte Anlageberatung
und Vermögensverwaltung, p. 19 f.; Brandt, Aufklärungs- und Beratungspflichten der
Kreditinstitute, p. 188 f.; Waldeck, in: Cramer/Rudolph, Handbuch für Anlagebera-
tung und Vermögensverwaltung, p. 652; van Look, in: Vortmann, Prospekthaftung
und Anlageberatung, § 1 Rn. 67 f.; Wieneke, Discount-Broking und Anlegerschutz,
p. 92, 95. 

53 Compare Lang, Informationspflichten bei Wertpapierdienstleistungen, p. 124.
54 Stafflage, Die Anlageberatung der Banken, p. 28. See also Gaßner/Escher, WM 1997,

p. 94; Horn, ZBB 1997, p. 150. 

contractual duties; the conduct of business rules are thus of a ‘dual nature’
(‘Doppelnatur’): they establish public law rules on supervision, on the one hand,
and they specify the content of precontractual and contractual duties and in this
way have a radiating effect on contract law, on the other hand.50 This view has also
been followed in the case law of the Federal Supreme Court in private law
matters.51

In this context, it should be noted that the radiating effect of the conduct of
business rules on contract law does not imply that contract law is a passive
recipient of entirely new rules of a public law character. Rather, the relationship
between the conduct of business rules and contract law can be characterized in
terms of interaction between the two. An important role of contract law in the
process of such interaction is illustrated by the fact that the conduct of business
rules contained in sections 31 and 32 of the WpHG constitute mere specifications
of precontractual and contractual duties arising under general contract law in
cases relating to transactions in securities, as laid down in the Bond case in
particular.52 In support of this conclusion, it has been pointed out that the conduct
of business rules have not expanded the catalogue of duties on the part of invest-
ment services providers existing under general contract law, but have merely made
them more concrete. 53 In this connection, Stafflage, for example, even speaks
about the ‘geistigen Mutter-Tochter-Verhältnis’ between the decision of the Supreme
Court in the Bond case and sections 31 and 32 of the WpHG.54 At the same time,
the conduct of business rules themselves have also influenced the development of
duties of care in contract law. Thus, for example, it can be argued that in the Bond
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55 Compare, for example, Kümpel, Wertpapierhandelsgesetz, p. 16; also Gaßner/Escher,
WM 1997, p. 94; Horn, ZBB 1997, p. 150; Reich, WM 1997, p. 1606; Stafflage, Die
Anlageberatung der Banken, p. 28; Wieneke, Discount-Broking und Anlegerschutz,
p. 79. 

56 Compare, for example, Schlueter, Banks as Financial Advisers, in particular, p. 31 f.
57 On this concept, see, for example, Markesinis, The German Law of Obligations, p. 64.

case the Supreme Court was clearly inspired by the rules of conduct embodied in
Article 11 of the ISD I, in particular by the ‘know your customer’ principle in
conjunction with a ‘suitability’ rule.55

In essence, therefore, in the process of the interaction between the conduct
of business rules and contract law, the old contract law rules, which have devel-
oped on the basis of (pre)contractual concepts of precontractual liability (Culpa
in contrahendo) and a positive breach of contract (Positive Vertragsverletzung)
combined with the notion of a (tacitly concluded) contract of advice ((stillschwei-
gend abgeschlossenen) Beratungsvertrag), and which in themselves may have to a
certain extent been influenced by the developments in supervision law, are further
elaborated and ‘coined’ as standards for investment firms’ behaviour whose
compliance is to be checked by the supervisory authorities. After having been
elaborated and ‘coined’ as supervision rules, the old contract law rules return to
the realm of private law as a result of the radiating effect of the conduct of busi-
ness rules on contract law and they specify the content of more general
precontractual and contractual duties.

7.3.3 The duties of care in the execution-only relationship under contract
law

In German law, the provision of investment services is typically dealt with in a
contractual context.56 The private law concepts, which are especially pertinent
to the provision of investment services in general, include precontractual liability
(Culpa in contrahendo) and a positive breach of contract (Positive Vertragsverlet-
zung), often combined with the notion of a (tacitly concluded) contract of advice
((stillschweigend abgeschlossenen) Beratungsvertrag). Even though, as we shall see in
subsection 7.3.4 below, the scope of the provider’s duty of care is largely deter-
mined by the conduct of business rules, these contract law concepts still provide
the basis for the provider’s liability for a breach of its duties of care towards the
customer and therefore continue to play an important role in the execution-only
relationship.

Culpa in contrahendo is a doctrine under which a party can be held liable for
negligently causing damage to another during the negotiation of a contract. Under
this doctrine the mere opening of negotiations intended to lead to a contract
creates a special relationship between the parties by virtue of the law rather than
by agreement between the parties.57 This relationship imposes duties of care on
both parties. This implies that in the execution-only relationship, the concept of
culpa in contrahendo may give rise, for example, to a precontractual duty for the
provider to inform and even to warn its (prospective) customers about the nature
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58 For an explanation of this concept, see, for example, Markesinis, The German Law of
Obligations, p. 418.

59 Compare, for example, Hirte, Berufshaftung, p. 485 ff.

of and the risks involved in a particular investment transaction prior to conclud-
ing such a transaction.

The notion of Positive Vertragsverletzung may serve as a basis for placing the
provider of execution-only services under a collateral obligation under the con-
tract to observe certain duties of care in relation to the customer when providing
its services.58 Thus, on the basis of this concept, the court may hold that a con-
tract between the provider of execution-only services and its customer contains
a collateral contractual obligation on the part of the provider to seek information
about its customer, in particular his or her financial standing, before proceeding
with the execution of the customer’s orders. The German courts often combine
the concept of Positive Vertragsverletzung with the notion of (stillschweigend abge-
schlossenen) Beratungsvertrag, i.e. a contract the very object of which is the provi-
sion of advice, in order to hold the bank under a primary contractual obligation
to provide correct and complete advice to a customer. Due to the fact, however,
that in the execution-only relationship a contract of advice does not come into
existence, the concept of Beratungsvertrag is not of practical relevance here.

It is also worth noting that critics of the well established concepts of Culpa
in contrahendo, Positive Vertragsverletzung and Beratungsvertrag have come up with
a relatively new theoretical concept called vocational liability (Berufshaftung).
Under this concept, liability is entirely linked to the professional duties of the
defendant. The mere fact that the defendant has a specific occupation automati-
cally places it under certain obligations which apply to all persons who have the
same profession.59 If adopted, this private law concept might also provide the
ground for the liability of the provider of execution-only services for a breach of
its duties of care towards the customer.

7.3.4 The conduct of business rules and the extent of their application in
the execution-only relationship

Having established the relationship between contract law and the conduct of
business rules contained in the WpHG and having discussed the most relevant
private law concepts, it is now time to turn to the conduct of business rules and
to consider the duties of care adopted in the course of the implementation of the
three principles of business conduct embodied in Article 11 of the ISD I – the
loyalty principle, the informed consent principle and the ‘know your customer
principle’, and the extent to which these duties are applicable in the case of an
execution-only relationship between an investment services provider and a
customer. Section 31 of the WpHG establishes, in essence, three duties to be
observed by investment firms when providing their services: the general duty of
loyalty, the duty to know one’s customer and the duty to inform the customer.
Each of these duties will be discussed below.
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60 See, for example, Koller, in: Assman/Schneider, Wertpapierhandelsgesetz, §§ 31 ff.;
Schwark, Kapitalmarktrechts-Kommentar, p. 1283. 

61 BGH 8 May 2001, BGHZ 147, 343, 349; BGH 11 November 2003, WM 2004, 24,
27. 

62 For those in favour, see, for example, Schwark, in: Hadding et al., Das Zweite Finanz-
marktforderungsgesetz, p. 116; Rümker, in: Hadding et al., Aufklärungs- und Bera-
tungspflichten der Kreditinstitute, p. 39; Wieneke, Discount-Broking und Anleger-
schutz, p. 180. For those against, see, for example, Horn, in: Horn et al., Bankrecht,
p. 661; Raeschke-Kessler, WM 1993, p. 1834; Balzer, in: Hermann et al., Deutsches und
Internationales Bank- und Wirtschaftsrecht im Wandel, p. 32; Nobbe, in: Horn/Schi-
manky, Bankrecht 1998, p. 243. 

63 Compare BGH 8 May 2001, BGHZ 147, 343, 350; BGH 11 November 2003, WM
2004, 24, 27. 

7.3.4.1 The general duty of loyalty

Section 31 (1) no. 1 of the WpHG implements the loyalty principle contained in
Article 11 of the ISD I and imposes on investment services providers a general
duty to act professionally, carefully and in accordance with the client’s best
interests – the general duty of loyalty (Interessengewahrungspflicht). Imposing the
general duty of loyalty on investment services providers is explained by their role
as professional parties, and this duty applies to all types of investment services,
including those provided on the basis of an execution-only relationship with the
customer.60

According to the Supreme Court, the general duty of loyalty does not have
the function of protecting a sufficiently informed investor against him or herself
by preventing him or her from entering into irrational investment transactions.61

Whereas in the academic literature the opinion on the issue of whether or not in
certain extreme cases the investment services provider should refuse to execute
the investor’s order is divided,62 the Supreme Court seems to answer this question
in the negative. Under its current approach, protection against oneself does not
follow from the general duty of loyalty even in those cases where the investor does
not dispose him or herself of sufficient financial means to meet his or her obliga-
tions under the intended transaction.63

A good illustration of this approach is provided by the judgment of the
Supreme Court of 11 November 2003 in a case involving unsuccessful trading in
securities through a discount broker. The case dates back to August 1998 when,
at that time, a 30-year old Ph.D. student in rhetoric writing who earned an
average yearly income of DM 30,000 (15,000 Euros) as a copywriter opened a
depository together with a deposit account with the discount broker. Prior to
signing the contract, the student had completed the forms provided to him by the
broker in which he indicated that the assets freely available to him amounted to
DM 20,000 (10,000 Euros), that he possessed the necessary knowledge for trading
in, among other instruments, shares issued abroad and warrants, and that he had
twelve years’ experience in the investment field. As his investment objective he
mentioned making very high profits and indicated that he was ready to take very
high risks up to the total loss of the invested capital. He acquainted himself with
and signed the form in which the broker informed its customers that it, as a
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discount broker, did not provide information or advice, and that its customers
were therefore to take investment decisions themselves. By signing another form
provided by the broker, the student also confirmed that he was aware of the fact
that he should use for the purpose of speculation only such capital whose loss
would not threaten his livelihood and that speculative purchases should never be
financed by means of a loan. Furthermore, the student also received from the
discount broker a folder containing basic information concerning capital invest-
ment in securities, which, among other things, contained information about the
risks involved in financing the purchase of securities by borrowed money. After
trading in warrants using his own financial means for one year, the student started
trading in shares using the money obtained from the loan and constantly increas-
ing the amount of his investment transactions financed in this way. In doing so,
he increasingly overdrew his deposit account which soon considerably exceeded
the lending value of his depository as calculated by the broker. The latter
repeatedly demanded from the Ph.D. student that he should reduce the overdrawn
deposit account and informed him about the dangers involved in trading in
securities having huge debts under the loan. The broker also drew the student’s
attention to its right to terminate unsecured overdrawing of the deposit account
without notice. The student, however, ignored all these warnings and continued
to enter into highly speculative transactions until the end of March 2000 when
the shares purchased by him drastically dropped in value. The sale of the securities
subsequently undertaken by the student did not allow him to meet his obligations
towards the discount broker, and in September 2000 the broker terminated its
contract with the student, utilized the securities still available at the student’s
depository and calculated the student’s remaining debt as it stood on 31 of Octo-
ber 2000. The student’s debt amounted to DM 298,029.82 (or 152,380.23 Euros).

When the discount broker commenced proceedings against the student
claiming this amount together with 6,000 Euros in interest and litigation costs,
the Ph.D. student defended himself by arguing, inter alia, that it was the broker
who was liable for the losses resulting from his transactions due to the fact that the
broker had not prevented the overdrawing of his deposit account. This argument,
however, was rejected by the Supreme Court which argued as follows:

‘Wenn der Beklagte gleichwohl alle Mahnungen und Warnungen der Klägerin bis Ende
März 2000 in den Wind geschlagen und auch danach nur unzureichend befolgt hat, kann
er die Klägerin nicht für den dadurch entstandenen Schaden verantwortlich machen.
Insbesondere kann er ihr nicht vorwerfen, sie habe seine Kaufaufträge nicht ausführen und
die damit verbundenen Kontoüberziehungen nicht zulassen dürfen. Die Interessen-
wahrungspflicht des § 31 Abs. 1 Nr. 1 WpHG hat nicht die Funktion, hinreichend
aufgeklärte und gewarnte Kunden durch Begrenzung ihrer Entscheidungsfreiheit vor sich
selbst zu schützen. Die Entscheidung und Verantwortung, ob risikoreiche Spekula-
tionsgeschäfte trotz unzureichender Eigenkapitalausstattung abgeschlossen werden zollen,
obliegt vielmehr auch nach dem Inkrafttreten des Wertpapierhandelsgesetzes allein dem
Kunden bzw. einem für ihn handelnden Vertreter. Ein Wertpapierdiensleistungsunterneh-
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64 BGH 11 November 2003, WM 2004, 24, 27. See also BGH 8 May 2001, BGHZ 147,
343, 349.

65 BGH 8 May 2001, BGHZ 147, 343, 350. See also 31 January 2001 OLG Köln, ZIP
2001, 1139; OLG München 14 February 2001, ZIP 2001, 1492. 

men darf daher auch objektiv unvernüftige Aufträge hinreichend infomierter Kunden
ausführen (…).’64

Thus, according to the Supreme Court, the duty of loyalty contained in section
31 (1) no. 1 of the WpHG, does not impose on discount brokers the duty to refuse
to execute a certain transaction, however risky and disproportional to the inves-
tor’s income it may be, provided that the investor has been sufficiently informed
and warned about the risks involved in such a transaction. The freedom to decide
whether or not to enter into a very risky transaction lies with the investor, in the
same way as the responsibility for the losses incurred. It is not for the discount
broker to protect investors against themselves. In the view of the Court, this
approach is also in conformity with Article 11 of the ISD I. In the light of this
Directive, section 31 of the WpHG cannot be interpreted in such as way as to
provide a legal basis for the investment firm’s duty to act contrary to the will of
a fully informed customer. According to the Court, neither Article 11 of the ISD
I, which contains an obligation on the part of investment firms to act in the best
interests of their clients, nor the purpose of the Directive, i.e. investor protection,
allows one to conclude that investment firms should be obliged to make a decision
for their clients and to refuse to execute orders of sufficiently informed clients on
the ground that they are not in their best interests.

Similarly, the Supreme Court rejected the idea of protecting investors against
themselves in cases involving transactions in derivatives, which are particularly
risky financial instruments. Under the Court’s current approach, investment
services providers are not required to make the execution of orders relating to
options dependent on the existence of sufficient securities (margins) which would
enable the investor to cover the losses resulting from unfavourable developments
on the financial market.65 The provision of securities in such cases does not aim
to protect clients against risky transactions which may entail burdensome finan-
cial obligations and thus does not aim to protect investors against themselves.

The exclusion of substantive protection against potentially highly burden-
some investment transactions from the scope of the general duty of loyalty owed
by investment services providers to their customers under section 31 (1) no. 1 of
the WpHG underlines the importance of the two other duties aimed at ensuring
investors’ informed consent – the duty to know one’s customer and the duty to
inform one’s customer. These duties specify the content of the general duty of
loyalty and are also applicable in an execution-only relationship. The question
which arises in this respect, however, is whether and, if so, how the limited scope
of these services affects the extent to which discount brokers are obliged to know
their customers and to inform them, in particular, about the nature of the in-
tended transactions and the risks involved therein. It is this question which will
be the focus of our attention when discussing each of these duties in more detail
below.
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66 Compare Reich, WM 1997, p. 1604. 
67 BGH 6 July 1993, BGHZ 123, 126 (Bond), 128. See also, for example, OLG Frank-

furt/Main 7 May 1998, ZIP 1998, 2148. Compare, for example, Horn, in: Horn et al.,
Bankrecht, p. 658; Siol, in: Horn et al., Bankrecht, p. 783 f.; Nobbe, in: Horn/
Schimanky, Bankrecht 1998, p. 237 f. 

68 My translation.
69 Compare, for example, Reich, WM 1997, p. 1605 f.; Schwark, Kapitalmarktrechts-

Kommentar, p. 1296.
70 Since1 May 2002: the Federal Financial Services Supervisory Authority.

7.3.4.2 The duty to know one’s customer

Section 31 (2) no. 1 of the WpHG implements the ‘know your customer’ principle
introduced by the ISD I in Article 11 by laying down the providers’ duty to seek
from their clients information regarding their experience or knowledge in the
investment field, their investment objectives and their financial situation. The
idea behind this duty is that the customer should not be a ‘blackbox’ for the
investment services provider,66 but somebody whose characteristics are known to
it. Only if the provider knows one’s customer can it act in that customer’s interests
and so comply with its general duty of loyalty as well as appropriately fulfil its duty
to inform knowing which information a particular customer needs considering his
or her personal circumstances. The duty to know one’s customer corresponds with
the principle developed in the case law of the private law courts according to
which the content and scope of the duties to inform and to advise is determined
by the investor’s knowledge in the investment field and the risks involved therein
as well as the investor’s investment objectives.67

Without explicitly excluding discount brokerage from the scope of the duty
to know one’s customer or limiting the extent to which discount brokers are
bound by it, Section 31 (2) no. 1 provides, however, that investment firms are
obliged to seek information about their clients ‘in so far as this is necessary for
safeguarding the clients’ interests and taking into account the type and scope of
the intended transaction’.68 This restriction, which apart from the degree of the
customer’s knowledge and experience in the investment field, also makes the
application of the duty to know one’s customer dependent on the type and scope
of the intended investment transaction,69 has led the Federal Securities Trading
Supervisory Authority70 to narrow the scope of this duty in the execution-only
relationship considering the limited scope of such services. According to Part B,
paragraph 2.6, of the guidelines adopted by the Authority concerning the applica-
tion of sections 31 and 32 of the WpHG, the providers of execution-only services
are only obliged to seek information about their customers’ knowledge and
experience in the investment field without the need to seek information about the
customers’ investment objectives and their financial means; the inquiries as to the
latter characteristic are only necessary in those cases where the investment firm
arranges for its customers a loan which is necessary for the conclusion of invest-
ment transactions, provides such a loan itself or requires its customers to provide
securities. In the academic literature, relieving discount brokers from the obliga-
tion to make inquiries about the investor’s investment objectives and financial
situation is largely justified in view of the fact that these enquiries are necessary
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71 See, for example, Kümpfel, Bank- und Kapitalmarktrecht, Rn. 16.479; Koller, in:
Assman/Schneider, Wertpapierhandelsgesetz, §§ 31, Rn. 80; Reich, WM 1997, p.
1609; Horn, ZBB 1997, p. 151 f.; Köndgen, ZBB 1996, p. 364. 

72 See, for example, Wieneke, Discount-Broking und Anlegerschutz, p. 175 f.; Rost,
Informationspflichten von Wertpapierdienstleistern ohne Beratungsgebot, p. 71 ff.

73 See, for example, Siller, Rechtsfragen des Discount-Broking, p. 64; Wieneke, Dis-
count Broking und Anlegerschutz, p. 13 ff.; Lang, Informationspflichten bei Wertpa-
pierdienstleistungen, p. 361 f. 

74 Compare, for example, Schwintowski/Schäger, Bankrecht, § 11 Rn. 73; Heinsius, ZBB
1997, p. 52; Koller, in: Assman/Schneider, Wertpapierhandelsgesetz, §§ 31 Rn. 81;
Wieneke, Discount-Broking und Anlegerschutz, p. 117. 

75 See, for example, Kübler, in: Horn et al., Europäisches Rechtsdenken, p. 205 ff.;
Assmann, Prospecthaftung, p. 195; Koller, in: Assman/Schneider, Wertpapierhan-
delsgesetz, §§ 31 Rn. 80. For criticism of this view, see Schwintowski/Schäger, Bank-
recht, § 11 Rn. 73. 

for providing investment advice and that providing such advice does not fall
within the scope of discount brokerage services.71 Yet, according to another view,
the enquiries as to the investor’s investment objectives (‘Risiconeigung’) and his or
her financial situation (‘Risicofähigkeit’) should be made even by discount brokers,
as this information is necessary in order to determine to which category of risk the
investor belongs and so to ensure that the investor does not enter into investment
transactions which do not correspond to his or her intention concerning the
extent of the risks he or she is prepared to take and his or her ability to face these
risks.72 The question as to whether or not discount brokers must fully or only
partially comply with the duty to know one’s customer, however, is less important
than it seems at first sight, since, in practice, German discount brokers do seek
information not only about the customer’s knowledge and experience in the
investment field, but also concerning his or her investment objectives and finan-
cial situation through standard questionnaires.73

The imposition of the ‘know your customer’ requirement on investment
services providers aims to enable investors to make informed investment decisions
by providing them with the information which is necessary for this in their
personal circumstances.74 In the academic literature, some have even argued that
the main idea behind the ‘know your customer’ rule is to protect investors against
unsuitable investment transactions.75 Following the approach of the Supreme
Court to the general duty of loyalty, however, it appears that, at present, the duty
to know one’s customer does not have the function of protecting investors against
themselves through imposing on investment firms a duty to refuse to execute
transactions which are unsuitable for the investor against the will of the latter. In
view of the Court’s rejection of the idea of protecting investors against themselves
even in those cases where, as demonstrated by the judgment of 11 November
2003, the investor does not possess sufficient financial means to be able to meet
his or her potential liability under the transaction which he or she intends to
conclude, it appears highly unlikely that the Supreme Court will derive such an
obligation from the duty to know one’s customer, which constitutes a specific
manifestation of the general duty of loyalty, in the execution-only relationship
between the investment firm and the customer. Moreover, the last sentence of
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Finanzausschusses des Deutschen Bundestages, BT-Drucks 12/7918, p. 103; Rost,
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section 31 (2) of the WpHG explicitly states that customers are not obliged to
provide investment firms with information about themselves and, according to the
Supreme Court, discount brokers are not obliged to refuse to execute the cus-
tomer’s order when the latter does not wish to provide information about him or
herself.76 In such a case, the risk that an investment transaction will not corres-
pond to the investor’s expectations lies with the investor.77 At the same time, if
the customer refuses to co-operate with the investment firm in making his or her
investment profile, the Supreme Court requires that discount brokers examine
whether they can obtain the necessary information about the customer in a
different way, such as using the data obtained from the customer in the contrac-
tual relationship which had previously existed between the parties, and, based on
this information, adequately inform the customer.78 In the light of that, it can be
concluded that under the current approach by the Supreme Court, the duty to
know one’s customer does not protect investors against entering into manifestly
unsuitable investment transactions in the execution-only relationship with the
investment firm, but nevertheless does not entirely exclude the existence of a
certain procedural protection for investors against themselves in those cases where
the customer refuses to co-operate with the provider with a view to drawing up his
or her investment profile.

7.3.4.3 The duty to inform one’s customer

Section 31 (2) no. 2 of the WpHG implements the informed consent principle
embodied in Article 11 of the ISD I and envisages that investment services
providers should disclose all relevant material information in dealings with their
customers. The duty to inform one’s customer further specifies the general duty of
loyalty and, together with the duty to know one’s customer, aims at enabling
customers to make informed and responsible investment decisions.79 Whereas the
duty to know one’s customer requires from investment firms that they should
determine the extent to which the customer should be informed and the kind of
information which should be provided to him or her, the duty to inform obliges
the firms in question to provide information which is needed in the customer’s
personal circumstances.

According to the prevailing view, section 31 (2) no. 2 of the WpHG consti-
tutes a mere duty to inform the customer (Aufklärungspflicht), which was earlier
derived from good faith (§ 242 of the Civil Code), and thus does not go a step
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Schimansky, Bankrecht 1998, p. 238; Balzer, WM 2001, p. 1534; Horn, WM 1999,
p. 4; Lang, WM 2000, p. 454. 

81 Already prior to the Bond case and the adoption of the Securities Trading Act, the
Supreme Court distinguished between providing advice and merely providing
information. Compare, for example, BGH 4 February 1992, ZIP 1992, 314 = WM
1992, 479. 

82 Beschlußempfehlung und Bericht des Finanzausschusses des Deutschen Bundestages,
BT-Drucks 12/7918, p. 104. 

83 Compare, in particular, Lang, Informationspflichten bei Wertpapierdienstleistun-
gen, p. 367 ff.

further by imposing a duty to advise (Bertaungspflicht).80 This duty can therefore
only arise if, as established in the Bond case, tacitly or explicitly, a contract of
advice has been concluded.81 This implies that in the case of discount brokerage,
customers can choose to pay a lower transaction fee and to exclude advice from
the scope of the services to be provided by the investment firm. Such a possibility
appears to have been explicitly recognized by the legislator when drafting section
31 (2) no. 2 of the WpHG. According to the legislative history, the legislator
intended this provision to be interpreted in such a way as to enable discount
brokers to provide their services at low transaction costs and to relieve them from
the duty to provide investment advice.82 Furthermore, the recognition of the
legitimacy of discount brokerage as a service which can exclude the provision of
investment advice follows from Part B, paragraph 2.6, of the guidelines adopted
by the Federal Financial Services Supervisory Authority concerning the applica-
tion of sections 31 and 32 of the WpHG. According to it, those investment firms
which provide their services on the basis of an execution-only relationship and
therefore do not advise their customers should explicitly draw the attention of
their customers to this fact. It must therefore be clear for customers that they
should not expect advice from discount brokers, but have to make an investment
decision independently.

Whereas section 31 (2) no. 2 of the WpHG thus does not impose on discount
brokers the duty to advise their customers and in this way allows the low-cost
nature of these services to be preserved, the question arises whether the duty to
inform is itself unlimited in the case of discount brokerage. The wording of section
31 (2) no. 2 makes it clear that completely relieving discount brokers from the
duty to inform would be incompatible with this provision.83 However, in the same
way as the duty to know one’s customer, under section 31 (2) no. 2 the intensity
of the provider’s duty to inform also depends on the customer’s experience in the
investment field, as well as the type and scope of the transaction between the
provider and the customer. The inclusion of this limitation in section 31 has led
to a debate in the academic literature as to whether or not section 31 aimed at the
imposition of lower requirements concerning the information to be given about
the transaction on such providers as discount brokers which do not provide
investment advice and charge particularly favourable transaction fees for execut-
ing customers’ orders. According to the prevailing view, discount brokers which
explicitly direct their services to sufficiently informed and experienced customers,
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84 See, for example, Kümpfel, Bank- und Kapitalmarktrecht, Rn. 16.477; Steuer, in:
Horn et al., Bankrecht, p. 814 f.; Nobbe, in: Horn/Schimansky, Bankrecht 1998, p.
253; Horn, in: Horn et al., Bankrecht, p. 661; Siller, Rechtsfragen des Discount-Brok-
ing, p. 52; Wieneke, Discount-Broking und Anlegerschutz, p. 180; Stafflage, Die Anla-
geberatung der Banken, p. 28.

85 See Horn, in: Bankrecht, p. 661; Balzer, DB 1997, p. 2316. 
86 Nobbe, in: Horn/Schimansky, Bankrecht 1998, p. 253. See also Raeschke-Kessler, WM

1996, p. 1768.
87 Compare Koller, in: Assman/Schneider, Wertpapierhandelsgesetz, §§ 31 Rn. 135 f.;

Reich, WM 1997, p. 1606; Metz, VuR 1996, p.184; Cahn, ZHR 1998, p. 39. 
88 5 October 1999, ZIP 1999, 1915, 1917 f. = WM 1999, 2300, 2302 f. See also OLG

München 21 July 1998, WM 1998, 2188, 2169; OLG München 13 October 1998, ZIP
1998, 2052, 2056 = WM 1998, 2367, 2371 f. 

owe only a reduced duty to inform and can fulfil this duty by providing their
customers at the outset of the contractual relationship with so-called ‘starting’ or
‘basic’ information (‘Eingangsaufklärung’ or ‘Grundaufklärung’) in a standard form
concerning the peculiarities of and the risks involved in the intended invest-
ment.84 A more far-reaching duty to inform only exists, under this view, in those
cases where the discount broker knew that the customer is in need of informa-
tion85 or should have known this.86 In the view of the minority, however, the
extent of the duty to inform does not depend on the type of investment services
and such a duty can only be reduced in its scope if the investor clearly waives his
or her right to be provided with information.87

In its judgment of 5 October 1999, the German Supreme Court clearly opted
for the former point of view.88 The case involved a software advisor who indicated
that he had five years’ experience in the investment field and that he intended to
make investments in warrants following an investment strategy based on high
regular returns with reasonable risks. Prior to entering into an investment transac-
tion, the discount broker sent him inter alia two folders which, in simple terms,
explained the risks involved in warrant transactions, including the risk of a total
loss, as well as the factors influencing their value and the conditions of leverage.
In particular, these folders explicitly pointed to the fact that warrants have the
character of a mixed portfolio, and that a certain percentage of the total invest-
ment capital which is available should not be exceeded. In this connection, the
discount broker explicitly pointed out that he did not provide further information
on this issue. Upon reading an article in the magazine ‘Börs-Online’, the investor
gave the order to purchase a special type of warrant – fluctuating warrants
(Bandbreiten-Optionsscheine). The folders given to the investor, however, did not
contain specific information on this type of warrant.

In this case, the Supreme Court did not establish a violation of the duty to
inform by the discount broker. According to the Court, the content and extent
of the duties to inform, as well as the way in which they must be fulfilled, depends
not only on the information needs of investors and the risks involved in the
investment object, but also on the investor’s contractual partner and the relation-
ship between them. A discount broker who informs an investor about the fact that
it does not know much about a certain warrant, does not violate its duty to inform
by executing the investor’s order related to these warrants without explaining the
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93 5 October 1999, ZIP 1999, 1915, 1918. For criticism of this view, see Lang, Infor-
mationspflichten bei Wertpapierdienstleistungen, p. 386, who argues that section 31
(2) no. 2 of the WpHG did introduce changes concerning duties to inform by estab-
lishing that the investment services provider can be relieved of its duty to inform only
in those cases where the customer shows that he does not need information, and thus
not when the customer does not need information in the view of the provider. It
appears, however, that in the present case the Court in essence also follows this rule.
See 5 October 1999, ZIP 1999, 1915, 1918. 

specific risks involved therein.89 Furthermore, according to the Supreme Court,
if the investor has been informed by the broker that it has insufficient knowledge
of certain securities and has nevertheless insisted on the conclusion of a transac-
tion involving such securities with the assistance of the broker, the investor is
considered to have implicitly expressed the view that he or she does not need such
information.90 The same rules apply in those cases where the discount broker
indicates that it will direct its services only to sufficiently informed and expe-
rienced investors and to provide information only by means of standard folders
without being prepared to inform its customers on an individual basis. Also in
such cases, the investor who is aware of the limited nature of the service and who
nevertheless gives an order without communicating his or her need for more
information implicitly expresses the view that he or she does not need further
information.91 In support of this reasoning, the Court referred to its case law and
pointed out that already before the entry into force of the WpHG, precontractual
and contractual duties to inform and advise had not existed when the customer
approached the financial institution with a specific order or presented him or
herself as being experienced,92 and the WpHG had not introduced any essential
changes to this approach.93 Applying these general considerations, the Supreme
Court observed that the fact that fluctuating warrants are extremely risky was
obvious and did not have to be explained to the investor who was familiar with
the risk of a total loss when concluding transactions in warrants. More specific
information about trading in fluctuating warrants, in particular the probability of
a loss, could not be expected by the investor on the basis of good faith, which
forms the basis for precontractual and contractual duties to inform, because the
investor was aware of the limited readiness to provide information on the part of
the discount broker, which explicitly directed its services at sufficiently informed
and experienced customers, and the investor did not express his need for more
information before concluding the transactions. In this way, so ruled the Court,
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94 For criticism of this standpoint by the Supreme Court, see, for example, Koller, EWiR
1999, p. 1112; Schwintowski, ZBB 1999, p. 385 ff. See also Lang, Informationspflichten
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the investor implicitly showed that he did not need further information, and the
discount broker had therefore not acted in breach of its duty to inform.

With this decision, the Supreme Court clearly recognized the legitimacy of
discount brokerage as a service with limited scope. Having done that, the Court
also made it clear that discount brokers are also bound by the duty to inform. The
scope of this duty in the case of discount brokerage, however, is limited. In the
view of the Court, the content and the extent of the duty to inform depend not
only on the degree of the investor’s knowledge and experience, but also on the
investor’s contractual partner, i.e. the discount broker.94 By giving an order to the
discount broker which at the outset of the contractual relationship makes it clear
that it directs its services to sufficiently informed and experienced clients, does
not provide any investment advice and gives only general information about the
intended transactions in a standard from, the investor implicitly shows that he or
she does not need further information which would take his or her individual
circumstances into account. In such a case, the discount broker may in principle
rely on this kind of conduct on the part of the investor and it does not have to
refuse to execute the investor’s order, since, in the same way as the general duty
of loyalty and the duty to know one’s customer, the duty to inform is also not
aimed at protecting investors against themselves. What the discount broker
therefore has to do in order to comply with its duty to know one’s customer and
to inform him or her is to seek information at least about the customer’s knowl-
edge and experience in the investment field and, based on this information, to
determine the category of risk to which the customer belongs, to inform the
customer about the limited scope of its services and to provide him or her with
general standardized information concerning the peculiarities of and the risks
involved in the intended form of investment, such as shares, options, warrants or
investment funds.

7.3.5 The character and scope of investor protection in the execution-
only relationship

The analysis of the provisions of the WpHG as interpreted by the German courts
shows that, in German law, the protection of investors in the execution-only
relationship has evolved along the lines of procedural fairness. Despite some
voices in the academic literature in favour of protecting investors against risky
investment transactions by not allowing them to enter into such transactions at
all, the Federal Supreme Court in private law matters in principle rejects the idea
of protecting investors against themselves on the basis of the general duty of
loyalty on the part of investment firms and, as a consequence, denies the liability
of investment firms for failing to refuse to execute a certain investment transac-
tion, however ruinous it may (potentially) be for the investor. The emphasis on
the procedural character of protection goes hand-in-hand with the idea of self-
responsibility on the part of investors for making risky investment decisions,
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which is incompatible with shifting the liability for such transactions when the
risk falls on the providers of execution-only services.

The denial of substantive protection against (potentially) highly burdensome
investment transactions underlines the importance of the duty to know one’s
customer and the duty to inform one’s customer which constitute specific manifes-
tations of the general duty of loyalty and aim to ensure the investor’s informed
consent. Discount brokers are not relieved from these duties in view of the limited
scope of the service provided by them. At the same time, the recognition of the
legitimacy of the execution-only service as a limited service and the concern
about the preservation of the low cost nature of this service have considerably
affected the scope of the procedural protection of investors under German law.
Thus, in the view of the Federal Financial Services Supervisory Authority, in
order to comply with the ‘know your customer’ rule it is sufficient that discount
brokers seek information only about the customer’s knowledge and experience in
the investment field without the need to seek information about the customer’s
investment objectives and financial standing. Furthermore, the duty to inform on
the part of discount brokers does not only exclude the obligation to provide
investment advice, but is also considerably restricted in itself. According to the
Supreme Court, the content and the extent of the duty to inform depend not only
on the degree of the investor’s expertise, but also on the investor’s contractual
partner, i.e. the discount broker. As a consequence, in order to comply with its
duty to inform, it is sufficient for the discount broker to inform the customer about
the limited scope of its services and to provide him or her with general standard-
ized information concerning the peculiarities of and the risks involved in the
intended type of investment. In essence, therefore, the procedural protection of
investors in the execution-only relationship is limited to establishing very basic
safeguards against the investor entering into a highly risky investment transaction
without understanding the scope of the service provided by discount brokers and
the main characteristics of the financial instruments in which he or she intends
to trade. Thus, in the execution-only relationship the responsibility for the
investor being sufficiently informed and warned lies not only with the discount
broker, but also with the investor himself.

The character and scope of the protection in the execution-only relationship
as developed in German law in the course of the implementation of the ISD I
reveals apparent similarities with the approach adopted under the ISD II. In
essence, the level of protection currently available in German law largely corres-
ponds to that envisaged by the ISD II. In the same way as the WpHG currently
in force, the ISD II also aims to secure only procedural protection for investors
without differentiating between the cases in which the investor avails him or
herself of sufficient financial means to be able to meet his or her (potential)
obligations under the intended investment transaction and those cases in which
such means are absent. The idea behind both the ISD II and the WpHG imple-
menting the ISD I is to ensure that the investor understands the nature and risks
of execution-only services and of the specific type of financial instrument to
which the provider’s service relates, but not to make an investment choice for the
investor. Neither the ISD II nor the WpHG requires from providers of execution-
only services that they should refuse the execution of those investment transac-
tions which are incompatible with the customer’s knowledge and experience.
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Thus, both EC law and German law, as it has developed in the course of the
implementation of the ISD I, reject the idea of protecting investors against
themselves. The level of procedural protection established under the ISD II in the
case of execution-only services in ‘complex’ financial instruments and services in
‘non-complex’ financial instruments which are not provided at the initiative of
the investor seems to a large extent to correspond with that established under the
WpHG. Both legal instruments impose on providers of such services the duty to
inform the customer about the nature of and the risks involved in execution-only
services and the financial instruments to which they relate, as well as the duty to
seek information about the customer’s knowledge and experience in the invest-
ment field. The ‘know your customer’ requirement in German law corresponds
with the ‘appropriateness’ test provided under the ISD II. This test applies to
execution-only services in ‘complex’ financial instruments and services in ‘non-
complex’ financial instruments which are not provided at the initiative of the
investor, and constitutes a compromise between the proponents and opponents
of imposing the duty to know one’s customer on the providers of execution-only
services. At the same time, it also appears that, as the German law implementing
the ISD I does not differentiate between ‘complex’ and ‘non-complex’ financial
instruments or the parties at whose initiative an investment service is provided,
the level of procedural protection which exists in this legal system where
execution-only services relate to ‘non-complex’ instruments and are provided at
the investor’s initiative is a little higher than that established under the ISD II.
Even in such a case the duty to know one’s customer does exist under German
law, whereas the ISD II excludes such services from the scope of the ‘know your
customer’ rule altogether.

7.3.6 Synthesis and conclusion

The overview of the developments in German law from the Bond case to the
adoption of the WpHG and its application and interpretation by the private law
courts shows that German law has not ignored the need to protect investors
against risky investment transactions and has imposed duties of care on invest-
ment services providers. These duties had originally been established in contract
law on the basis of well established contract law concepts such as pre-contractual
liability (Culpa in contrahendo) and a positive breach of contract (Positive Vertrags-
verletzung) combined with the notion of a (tacitly concluded) contract to advise
((stillschweigend abgeschlossenen) Beratungsvertrag), and were subsequently further
elaborated and made more specific in the supervision law of a public law character
where they were ‘coined’ as standards for the investment firms’ behaviour whose
compliance was to be checked by the supervisory authorities. However, even after
formally becoming part of regulatory law, the duties of care have not lost their
connection with contract law. Although the conduct of business rules are estab-
lished in the public interest and are not private law in the proper sense, they have
a radiating effect on contract law and specify more general precontractual and
contractual duties. In this way, they support and underline the private law duties
of care that an investment services provider owes to its customer and that form
the basis for its precontractual or contractual liability. The relationship between

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



360 Fundamental Rights, Contract Law and the Protection of the Weaker Party

contract law and the conduct of business rules is therefore characterized by mutual
interaction.

Furthermore, as the establishment of a special regime for execution-only
services in German law shows, the interaction between contract law and the
regulatory law of investor protection has allowed one to develop rules which take
into account the peculiarities of a particular kind of investment service. Such
rules, in their turn, enable investors to choose the service which is most appro-
priate in their personal circumstances and, in particular, to profit from their
knowledge and experience in the investment field by paying lower transaction
costs. This can only be the case, however, if the law takes into account the extent
of the services provided in a particular case when establishing a particular regime
of investor protection. The analysis of the German law adopted in the course of
the implementation of the ISD I as interpreted by the private law courts provides
evidence that the limited scope of the investment services provided by discount
brokers has not entailed a denial of any investor protection in this case, but has
nevertheless been an important factor in determining the scope of investor
protection. Under the regime established under German law for discount broker-
age, the customer can always take an investment decision him or herself and the
role of discount brokers is limited to enabling the investor to make such a decision
on an informed basis. German law accordingly rejects the idea of protecting
investors against themselves, which has its supporters in the academic literature,
and, in line with the approach adopted in EC law, places major emphasis on
transparency and information. Despite the fact that their services consist only of
the execution of customers’ orders, with a view to ensuring customers’ informed
consent, discount brokers are bound by the duty to know their customers and to
inform them about the nature of a certain investment transaction and the risks
associated therewith. The limited scope of the services provided by discount
brokers, however, does have an impact on the scope of these duties. Thus, in the
execution-only relationship, the discount broker is obliged to know its customer
only insofar as the customer’s knowledge and experience in the investment field
is concerned, and the responsibility for the customer being sufficiently informed
lies not only with the broker but also with the customer him or herself. In fact, the
emphasis on procedural protection and its limited scope in the case of discount
brokerage, which characterizes the German approach to investor protection as
developed in the course of the implementation of the ISD I, is mirrored in the
approach to investor protection as adopted under the ISD II.

In contrast to German surety law where the development of the protection
of family sureties was clearly prompted by the decision of the Federal Constitu-
tional Court in the Bürgschaft case, no such prompting has turned out to be
necessary for the development of investor protection. As the German experience
shows, the idea of investor protection has developed within contract law and was
further elaborated in the regulatory law of investor protection without the need
to have recourse to fundamental rights enshrined in the German Constitution and
without the substantial impact of these rights. The debate which has taken place
in German academic literature on the extent of investor protection in the case of
discount brokerage has also been conducted within the current legislative frame-
work established by the WpHG and without having recourse to the investor’s right to
human dignity or the right to the free development of his or her personality. Instead, the
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95 Mok, in: Blom/Tjittes, Bank & Aansprakelijkheid, p. 17.

major controversies arose concerning the proper interpretation of the duties of
care embodied in the regulatory law of investor protection by the private law
courts in the context of discount brokerage. Thus, the general duty of loyalty and
the duty to know one’s customer have led to the debate on the character of the
protection – substantive or procedural – which should be developed on the basis
of these duties in the case of discount brokerage. The duty to inform, in its turn,
has provoked the discussion as to its scope. This shows that the debate on the
need for and the extent of the protection to be provided in the execution-only
relationship can be conducted in German law on the basis of more concrete norms
which have been developed within private law and are now specified in the
regulatory law of investor protection from which they come back into the realm
of contract law.

7.4 Dutch law

7.4.1 Introduction

Until the mid 1990s the execution of investment transactions by Dutch invest-
ment services providers was indissolubly connected with providing investment
advice: the transaction fees to be paid by investors always included the costs of
advice which they could receive.95 In recent years, however, investment advice no
longer constitutes an inherent part of investment services provided in the Nether-
lands. Moreover, some institutions do not provide investment advice at all.
Dealing with clients on the basis of the execution-only relationship has thus
become a common form of investment services.

The development of execution-only services in the Netherlands has coin-
cided with the development of a large number of rules aimed at ensuring the
adequate functioning of the securities markets and protecting investors which
were adopted in the course of the implementation of the conduct of business rules
contained in Article 11 of the ISD I. In 1995 the Dutch legislator adopted the Se-
curities Transactions (Supervision) Act (Wet toezicht effectenverkeer (Wte)) which
included a number of general rules of conduct which were to be observed by
investment services providers in their dealings with customers and compliance
with which was to be checked by the supervisory authority. The rules established
in this legislative act were elaborated in the Securities Transactions (Supervision)
Decree (Besluit toezicht effectenverkeer (Bte)) 1995, which resulted in the establish-
ment of more concrete rules of conduct. Subsequently, the latter were further
made concrete in a number of regulations adopted by the Securities Board (Stich-
ting toezicht effectenverkeer (Ste)) which in 2002 were consolidated in the Further
Regulations on Market Conduct Supervision of the Securities Trade (Nadere Re-
geling gedragstoezicht effectenverkeer (NRge)) adopted by the Financial Markets
Authority (Autoriteit Financiële Markten (AFM)) – the successor to the Securities
Board. Despite their public law character, the rules laid down in the NRge became
an important source of the duties of care to be complied with by investment
services providers, in particular in the execution-only relationship.
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beurs).

97 For detailed information on the functioning of these Commissons, see, in particular,
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100 See, for example, commentary by Frielink to the decision of the Supreme Court of 20
April 2001, in JOR 2001/113, p. 18. In Rb. Arnhem 30 June 2004, NJ 2004, 417, for
example, the private law court even extensively quoted the reasoning and decision
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Arnhem 30 June 2004, NJ 2004, 417. Compare, however, van Baalen, VrA 2004, p.
72 ff., where the author discusses discrepancies between the approach of the Dutch
Supreme Court in the Kouwenberg v. Rabobank case and the case law of the Com-
plaints Board. 

A significant role in a further elaboration of the duties so established has
been played by the Dutch Securities Institute Complaints Board  (Klachtencom-
missie DSI (KCD)) and its predecessors,96 as well as the Appeal Commission of the
Dutch Securities Institute (Commissie van Beroep (KHCB)). These commissions,
the existence of which is a peculiarity of the Dutch mechanism of investor pro-
tection, constitute an example of self-regulation within the branch of investment
services providers.97 If the provider is registered as a member of the Dutch Securi-
ties Institute, the Complaints Board is in most cases competent to consider com-
plaints instigated against this provider by non-professional investors, if the value
of the claim does not exceed five million euros, and to issue binding advice.98 In
certain cases, the investor can appeal against the decision of the Complaints
Board by filing a complaint to the Appeal Commission. The commissions play a
significant role in the development and enforcement of the conduct of business
rules in the Dutch legal system. The evidence for that is provided by the fact that
the overwhelming majority of disputes are resolved by the Complaints Board
whereas the number of cases decided by the Dutch private law courts is relatively
low.99 Moreover, it is noteworthy that due to the special expertise of the Com-
plaints Board in disputes between investment services providers and their custom-
ers, the private law courts themselves largely follow its decisions in the cases
before them.100

A rapid development of regulatory rules inspired by the ISD I and the grow-
ing role of self-regulatory bodies in charge of their interpretation and application
have not led to contract law becoming superfluous in matters of investor protec-
tion. In a number of cases decided by the Dutch Supreme Court after the imple-
mentation of Article 11 of the ISD I in Dutch law, the facts related to the time
when supervision laws had already been adopted but had not yet entered into
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force. In these cases the Supreme Court undertook its own balancing of interests
within private law without even mentioning the solutions provided by the con-
duct of business rules contained in supervision laws. The development of the
regulatory law of investor protection, however, does raise the question of the
relationship between the conduct of business rules and private law, in particular
contract law rules, which cannot be left unanswered when discussing the approach
to investor protection adopted in a particular legal system.

Against this background, the present section will discuss the approach con-
cerning the protection of non-professional investors in the execution-only rela-
tionship in Dutch contract law and supervision law as it has crystallised in the
course of the implementation of the ISD I, focusing primarily on the develop-
ments after the adoption of the Further Regulations on Market Conduct Super-
vision of the Securities Trade (Nadere Regeling gedragstoezicht effectenverkeer
(NRge)) 2002. The structure of this section will be as follows. First of all, the
relationship between the conduct of business rules and contract law will be
addressed (7.4.2). Subsequently, attention will be paid to the duties of care on the
part of investment services providers which are applicable in the execution-only
relationship and which developed within contract law without the substantial
impact of the conduct of business rules (7.4.3). Because the case law of the private
law courts on this issue is not very developed, the focus will be on the decision
delivered by the Dutch Supreme Court in 2003 in the Kouwenberg v. Rabobank
case.101 This decision currently constitutes the leading authority on the issue of
the extent to which investment services providers are obliged to take care of the
interests of their customers on the basis of private law in those cases where the
investor does not avail him or herself of sufficient financial means for trading in
options. In view of the growing importance of the conduct of business rules for
investor protection in Dutch law, the focus will then shift to the issue of the
applicability and extent of the specific duties of care on the part of investment
services providers as laid down in supervision legislation in the execution-only
relationship (7.4.4). Due to the important role played by the Complaints Board
and the Appeal Commission of the Dutch Securities Institute in specifying the
content of the providers’ duties of care, this section will occasionally refer, where
relevant, to the decisions of these commissions. Finally, the character of investor
protection in Dutch law in the execution-only relationship and the scope of such
protection will be analysed (7.4.4).

7.4.2 The relationship between contract law and the conduct of business
rules

There is an agreement in the Dutch literature that the conduct of business rules
laid down in the Wte 1995 and further elaborated in the Bte 1995 and NRge 2000
are of a public law character, 102 since they firstly aim to ensure the adequate
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Baalen, Zorgplichten in de effectenhandel, p. 100. 
103 See Parliamentary materials of the Second Chamber of the Dutch Parliament, 1998-

1989, 21 038, no. 3, p. 2. See also Grundmann-van de Krol, Koersen door het effecten-
recht 2006, p. 497. 

104 Grundmann-van de Krol, Koersen door het effectenrecht, p. 497; Grundmann-van de
Krol, Het effectenrecht tussen publiek- en privaatrecht, p. 12 ff., 30 ff. Compare van
Baalen, Zorgplichten in de effectenhandel, p. 110 ff. 

105 Van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 5. 
106 It should be noted in this context that the introduction of a large number of rules of

a public law character in Dutch securities law has resulted in a very inconsistent and
not entirely transparent body of law and has led to tension with private law rules. On
this see Grundmann-van de Krol, Het effectenrecht tussen publiek- en privaatrecht,
p. 6 ff. 

107 See, for example, du Perron, in: den Boogert et al., Leerboek effectenrecht, p. 125 f.;
van Luyn/du Perron/Smit, Effecten van de Zorgplicht, p. 5.

functioning of the financial system.103 At the same time, it has also been undis-
puted that these rules have their origins in private law. In the view of Grund-
mann-van de Krol,104 the core rule under which investment transactions are only
allowed if the investor has been duly informed and due care has been exercised,
which can now be found in the supervision legislation, is in essence a rule of
private law which has now been dressed up in a public law mantle; under this
private law rule, parties should act in good faith, which, in particular, implies that
a seller of goods or services should inform the buyer or the customer about the
qualities of the object of the contract which are essential for the buyer or the
customer and the latter should undertake his or her own inspection of the goods
or services. It can be argued, therefore, that contract law norms, in particular good
faith which governs the precontractual and contractual relationship between the
parties, were incorporated within a public law framework and sharpened by
prohibitive and prescriptive provisions, the violation of some of which even
entails criminal law sanctions.

However, it would be an exaggeration to say that a transposition of private
law rules into the regulatory law of investor protection has been purely automatic.
The need for more clarity and legal certainty in the rules governing the provision
of different types of investment services has led to drafting much more precise
rules compared to those which were contained in contract law.105 As a consequen-
ce, old contract law norms have not only been put into a public law framework,
but have also been further elaborated and made more concrete in this framework.

In this connection, the question arises how duties of care thus originating
from contract law but further developed within supervision law, to which they
also belong, relate to contract law rules. Do these duties have a role to play in
private law disputes between investment services providers and their customers,
and, if so, to what extent?106 There seems to be agreement that the conduct of
business rules fill in the content of Article 7:401 of the Civil Code governing the
relationship between investment services providers and their customers – a
relationship which from a legal point of view is qualified as a commission contract
(overeenkomst van opdracht).107 This Article contains a broadly formulated duty,
according to which, when providing its services, the commissionee (opdrachtne-
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108 See, for example, Grundmann-van de Krol, Koersen door het effectenrecht, p. 489 f.,
with further references; van Baalen, VrA 2004, p. 53. 

109 The Conclusion of the Procurator General in case HR 23 June 2006, JOL 2006, 403,
para. 9. The readiness of the Procurator General to apply the conduct of business
rules can be contrasted with the approach of the Dutch Supreme Court to self-
regulation. In the Kouwenberg v. Rabobank case to be considered below, the Court
distanced itself from the rules established in the European Options Exchange Regula-
tion (Reglement voor de European Options Exchange (RHO)) of 1987 – a self-regulatory
instrument governing the relationship between the options-exchange and investment
firms which was applicable when the case came to court – by arguing that these rules
are not the law in the sense of Article 79 of the Judicial Organization Act (Wet op de
rechterlijke organisatie (RO)) and that they can be one of the factors to be taken into
account when determining the scope of a bank’s duty of care. In this way, the Su-
preme Court rejected the decisive importance of self-regulation for determining the
scope of duties of care and emphasised the primary role of private law in this respect.

110 Furthermore, as Grundmann-van de Krol observes, private law can create obstacles
for the realization of the two aims of the securities law – ensuring the effectiveness
of securities markets and investor protection – by denying private law remedies when
there have been violations of the supervision rules. See Grundmann-van de Krol, Het

mer) shall act with the care pertaining to a good commissionee (goed opdrachtne-
mer). Because of the very general character of this duty of care, it has been
indirectly filled in by more specific duties of care contained in the conduct of
business rules. The general rule of Article 7:401 of the Civil Code thus serves as
an umbrella under which the conduct of business rules enter into contract law. In
practice, the duties of care contained in the conduct of business rules are directly
invoked by parties who, in most cases, do not even refer to the general provision
of Article 7:401. This makes it possible to speak about the radiating effect of the
conduct of business rules on contract law, and, according to some authors, the
existence of such an effect is no longer a matter of debate.108 It is notable that in
his conclusion in a recent case, the facts of which refer to the time when the NRge
2000 had not yet entered into force, the Procurator General at the Dutch Su-
preme Court nevertheless explicitly referred to the conduct of business rules
contained in the NRge as ‘the present rules’ and considered how they must be
interpreted and how the solution to the case would sound under these rules should
the NRge be applicable.109 This seems to suggest that if the conduct of business
rules contained in the NRge are applicable to the facts of a particular case, the
Supreme Court itself may not become involved in balancing the competing
interests in a particular case, but may rather rely on the balance between them as
struck in the NRge.

It therefore appears that the conduct of business rules as developed in super-
vision law may in practice become the main source of solutions in disputes
between investment services providers and their customers and, in this sense, have
a profound impact on contract law. At the same time, this conclusion does not
mean that contract law will lose its significance for resolving such disputes, since
the enforcement of the conduct of business rules in relationships between private
parties depends on contract law.110 Contract law may therefore have its own
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effectenrecht tussen publiek- en privaatrecht, p. 22 ff. See also van Baalen, Zorgplich-
ten in de effectenhandel, p. 111 ff.

111 See, for example, du Perron, in: den Boogert et al., Leerboek effectenrecht, p. 125 f.;
van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 5.

112 HR 11 July 2003, NJ 2005, 103.
113 This decision, however, does not constitute something which is entirely new in com-

parison with the previous case law of the Supreme Court on this issue and many
considerations contained therein had already been previously developed by the
Court. See HR 13 November 1987, NJ 1988, 278 (Rabobank v. Haanstra); HR 24
January 1997, NJ 1997, 260 (Dinkgreve v. Internationale Nederlanden Bank); HR 23
May 1997, NJ 1998, 192 ( Rabobank v. Everaars); HR 26 June 1998, NJ 1998, 660
(Van de Klundert v. Rabobank). For the case law of the lower courts, see, for example,
Hof Amsterdam 18 May 1995, NJ 1996, 690; Rb. Utrecht 31 May 2000, NJ 200, 650.
However, it is this decision of the Supreme Court which had provoked the most
attention in the Dutch academic literature. See van Boom, NTBR 2003, p. 555; van
den Brink, NbBW 2003, p. 157; Vranken, Algemeen Deel, p. 90; Grundmann-van de

impact on the outcome of a particular case by determining, for example, whether
the losses incurred in this case are a consequence of the investor’s own fault and
to what extent the investment services provider in such circumstances should be
held liable for these losses.

Against this background, it can be concluded that the relationship between
contract law and the conduct of business rules is characterized by the process of
mutual interaction in which the former has influenced the content of the latter
and the latter have influenced the content of the former. In other words, the
duties of care originating from contract law have been elaborated in the conduct
of business rules which, in their turn, now affect the content of contract law.

7.4.3 The duties of care in the execution-only relationship under contract
law: Kouwenberg v. Rabobank

As has already been mentioned above, in Dutch law the relationship between all
providers of investment services, including providers of execution-only services,
and their customers is from a legal point of view qualified as a commission con-
tract and is subject to Article 7:401 of the Civil Code.111 According to this Arti-
cle, when providing its services, the commissionee shall act with care pertaining
to a good commissionee.

Furthermore, an important clarification of the sources of duties of care in
contract law, and, something which is particularly interesting, the scope of
investor protection in those cases where the investor does not avail him or herself
of sufficient means to be able to meet his or her potential obligations under the
intended transaction has also been determined by the Dutch Supreme Court in
the Kouwenberg v. Rabobank case.112 This decision is currently the leading author-
ity with regard to the extent of duties of care which investment services providers
owe to their customers on a purely contract law basis in all cases, including the
execution-only relationship, where the investor does not have sufficient financial
potential for trading in options.113 Although at the time when the case was

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



Chapter 7: The protection of investors in the execution-only relationship 367

Krol, Koersen door het effectenrecht, p. 489 ff.; van Baalen, VrA 2004, p. 46. In a
more general context, Hartlief, WPNR 2004, p. 108.

considered by the Supreme Court, the detailed conduct of business of rules on the
issue in question had already been established in the NRge 2002, the Court did
not refer to them and undertook its own balancing of the interests involved in this
case. An explanation for this approach can first of all be found in the fact that the
facts of the case related to 1987 when the law did not contain not only the
conduct of business rules, but also the legal basis for their establishment by the
supervisory authorities. As has been mentioned above, at present, there are signs
that the Supreme Court will give effect to the conduct of business rules in con-
tract law should they be applicable to the facts of the case before it. In the present
context, however, the decision of the Supreme Court in Kouwenberg v. Rabobank
is primarily interesting as it provides an illustration of how investor protection in
the execution-only relationship can be attained within contract law without the
impact of the conduct of business rules contained in the regulatory law of investor
protection.

The circumstances which led to the decision of the Supreme Court in
Kouwenberg v. Rabobank were the following. After his retirement in 1983, Mr
Kouwenberg decided to try to increase his assets and, for this purpose, started to
invest in shares. He became increasingly excited about securities trading and in
1984 began to sell options – one of the most risky financial instruments that there
are – directly through the central options table of the Rabobank in Utrecht. He
was familiar with options trading and was aware of the huge risks to which he was
exposing himself by doing so. Besides that, the bank constantly alerted him to
these risks. Mr Kouwenberg, however, was stubborn and difficult to convince. His
actions regularly led to a deficit of sufficient securities (margins) which were
meant to enable him to cover the losses resulting from unfavourable developments
on the financial markets and also served as a buffer against further losses. When
the margin was overdrawn, the bank immediately contacted Mr Kouwenberg and
discussed with him the measures which were necessary for diminishing the deficit
of margins. Occasionally the bank yielded to the client’s wishes and deviated from
the maximum percentage for margin (70%) prescribed by the rules established
under the European Options Exchange Regulation ( Reglement voor de European
Options Exchange (RHO)) 1987 – a self-regulatory instrument governing the
relationship between the options exchange and investment firms which was
applicable when the case came to court – and accepted a higher percentage for the
margin of the client’s investment portfolio (100%). This allowed Mr Kouwenberg
to trade in options for a longer period of time and hence gave him new opportuni-
ties for obtaining profits and to compensate for the already huge losses, but at the
same also increased the probability of even greater losses. Mr Kouwenberg’s hope
of compensating his losses by undertaking new obligations proved to be unjusti-
fied, however, and, after the Black Monday of 1987 when the stock exchange
collapsed, he was left with an unsecured debt of approximately Dfl. 300,000
(145,000 Euros). In 1990 Mr Kouwenberg claimed that the Rabobank was liable
for the losses incurred as a result of his transactions, arguing that the bank had
violated its duty of care by allowing him to overdraw the margins of his invest-
ment portfolio.
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114 HR 11 July 2003, NJ 2005, 103, para. 3.6.3 (my translation).
115 These circumstances originate from the decision of the District Court of Amsterdam

in Rabobank v. Everaars, where the Court had explicitly made the bank’s liability
dependent upon a number of circumstances comparable to those four circumstances
which were mentioned by the Supreme Court in the case at hand. In addition to that,
however, the decision of the District Court also contained the following circum-
stances which were also to be taken into account when determining the scope of the
bank’s liability: 5) upon whose initiative the transaction was concluded; 6) the extent
to which the bank has informed the client about the risks involved in concluding new
transactions and the developments with regard to the risks already taken; 7) the
magnitude of the margin obligations during the relationship between the parties; 8)
the magnitude of the deficit of margins; 9) the length of the period(s) during which
the bank has tolerated the margin being overdrawn; 10) eventual warnings by the
bank; 11) whether the bank had taken into account its own guidelines concerning
the provision of credit and the supervision thereof. For criticism of the fact that these
circumstances, in particular the fifth circumstance, were not taken into account by
the Supreme Court in Kouwenberg v. Rabobank, see for example, van Baalen , VrA
2004, p. 59 f. See also van Baalen, Zorgplichten in de effectenhandel, p. 437. 

The courts of first and second instance rejected Mr Kouwerberg’s claim,
reasoning, in particular, that he had sufficient experience in the investment field
and that the bank had sufficiently warned him about the risks involved in options
trading in the absence of sufficient securities, and that Mr Kouwenberg was
difficult to convince and rather stubborn. In its decision of 11 July 2003, however,
the Supreme Court overturned the decision of the court of second instance and
ruled that even in such circumstances the bank had the duty of care. According
to the Supreme Court:

‘A bank which receives from its clients orders aimed at executing transactions in options
is, as a professional services provider and particularly experienced in this field, under a
special duty of care in view of particularly high risks which can be involved in this kind
of transaction. This duty of care, which by its nature aims to protect the client against the
danger of his own frivolity or lack of understanding, so that if this danger is realized, when
applying the norms contained in Article 6:101 of the Civil Code (on one’s own fault, OC),
the client’s errors originating from this frivolity or his lack of understanding in principle
weigh less heavily than the errors on the part of the bank as a result of which it has not
complied with its duty of care (…), follows from what the requirements of good faith entail
in view of the nature of the contractual relationship between the bank and its non-
professional clients.’114

In the view of the Supreme Court, the scope of the specific duty of care on the
part of the bank depends on the circumstances of the case. Among them are: 1)
the client’s experience; 2) his or her income and assets; 3) whether the bank has
supervised compliance with margin requirements and regularly informed the client
thereof; and 4) whether after the margin had been overdrawn the bank had
immediately demanded additional securities.115

Applying these general considerations to the circumstances of the case at
hand, the Supreme Court ruled that, in view of the purpose of the specific duty
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116 In this sense, van Boom, NTBR 2003, p. 560; van den Brink, NbBW 2003, p. 160;
Vraken, Algemeen Deel, p. 90. See also du Perron, in: Hesselink et al., Privaatrecht
tussen autonomie en solidariteit, p. 192, who already prior to the decision of the
Supreme Court in the Kouwenberg v. Rabobank case pointed out that it was the well-
established case law of the Supreme Court that the investment services provider was
liable if it had failed to refuse the execution of a transaction in the case of an insuffi-
cient margin. Contrast, however, van Baalen, VrA 2004, p. 54, who argues that in the
case of margin overdrawing, the bank must in principle refuse to execute new transac-
tions, and thus must not always do so, as the previous authors suggest.

117 Compare, for example, van Baalen, VrA 2004, p. 66.

of care towards the clients – protecting clients against the danger of their own
frivolity and lack of knowledge – in principle, the bank does not comply with this
duty if it yields to the explicit wish of its client to execute an order concerning a
particular transaction despite a lack of sufficient securities. Furthermore, in the
view of the Court, although professional experience in the field of options trading
can certainly affect the scope of the bank’s duty of care, a mere acquaintance with
trading in options in general, and the risks involved therein in particular, cannot,
contrary to what the District Court had ruled, lead to the conclusion that the
client has relevant experience. If the bank fails to refuse to execute the client’s
transaction which does not comply with the margin requirements, the warning of
the risks involved in unsecured transactions in options is not in all cases sufficient
to exclude the liability of the bank for the damage incurred by the client as a
consequence of the margin being overdrawn. This is so, according to the Supreme
Court, even if the clients are stubborn and difficult to convince.

A closer look at this decision by the Supreme Court makes it possible to
distinguish three main rules established by the Court on the basis of contract law.
First of all, the duty to supervise the compliance of the clients’ orders with the
margin requirements rests with the bank. This duty is not limited to the bank’s
obligation to inform the client about the margin being overdrawn and the risks
involved therein, thereby leaving the responsibility for taking a decision in this
case to the client, but it also includes the obligation to prevent unsecured transac-
tions as such, if necessary by actively interfering with the client’s wishes. This
implies that the bank acts in breach of its duty of care if it executes the client’s
order in the absence of sufficient securities. The only choice which is therefore left
to the bank when the margin becomes overdrawn is to refuse to execute the
client’s order, to close out his or her open positions in order to prevent further
losses, and to make the client accept his or her losses.116 Secondly, the duty exists
to prevent the client from incurring further obligations under investment transac-
tions even in those cases where the client has a great deal of experience in the
investment field and the bank has sufficiently informed him or her about the risks
involved in options trading, but the client has nevertheless decided to proceed
with the intended transaction. In other words, even experienced but strong-willed
investors must be protected against themselves by the bank.117 Thirdly, consider-
ing that the bank can be held liable for allowing the client to trade in options
without having sufficient securities, the circumstances which the Supreme Court
indicated as being relevant for determining the scope of the bank’s duty of care are
in practice not so much relevant for establishing a breach of its duty of care by the
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118 Compare van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 130. 
119 Compare van Luyn /du Perron/Smit, Effecten van de zorgplicht, p. 131; van Boom,

NTBR 2003, p. 563; van Baalen, VrA 2004, p. 60. However, it is not entirely clear
from the reasoning of the Supreme Court what criterion for the division of liability
was meant by it – causal division ( causale verdeling), correction on the basis of the
considerations of fairness (billijkheidscorrectie), or both. On this, see van Boom, NTBR
2003, p. 563; van Baalen, VrA 2004, p. 60. By contrast, in the view of Van Luyn, Du
Perron and Smit, one cannot conclude from the reasoning of the Court that in each
case 50 percent of the losses must be compensated by the provider, and that this rule
only applies to those situations where the losses result from the investor’s frivolity and
lack of understanding and not from more serious errors, such as deliberately mislead-
ing the provider about the measures to be taken or which should have been taken for
ensuring compliance with margin requirements. See van Luyn/du Perron/Smit, Effec-
ten van de zorgplicht, p. 131. 

120 Compare van Boom, NTBR 2003, p. 563 f.
121 For criticism of this approach by the Supreme Court in Kouwenberg v. Rabobank, see,

for example, Hartlief/Tjittes, NJB 2003, p. 1589; van Baalen, VrA 2004, p. 66 ff. For
those who support it, see, for example, van Boom, NTBR 2003, p. 560; Schonewille/van
den Bergen, O&F 2006, p. 29 ff. 

bank in the case of the margin being overdrawn, but rather for dividing the
liability between the bank and the investor. 118 It is not excluded that by ruling
that the errors on the part of the bank in principle weigh heavier than those of the
client, the Supreme Court implied that both parties can be at fault, but even in
such a case, the bank must be liable for a larger part of the losses incurred by the
client, at least in those situations where the losses are the result of the investor’s
‘frivolity and lack of understanding’.119 In practical terms, this means that in the
case of margins being overdrawn, the bank may in principle be held liable to
compensate at least 51 % of the losses incurred by the investor who had simply got
carried away with highly speculative transactions. The investor may accordingly
be held liable for at least 49 % of the losses if they were caused by his or her own
fault; this may be the case if the investor was aware of the margin being over-
drawn, but nevertheless failed to close out his or her positions and to refrain from
entering into new transactions.120

In essence, therefore, the decision of the Supreme Court in Kouwenberg v.
Rabobank makes it possible to speak about the protection of investors against
themselves even in those cases where they do have sufficient investment
experience to be able to understand the consequences of their acts.121 The deci-
sion makes it clear that in those cases where the client does not avail him or
herself of sufficient financial means to be able to meet his or her potential obliga-
tions under the highly speculative transactions which he or she enters into,
complying with its duties to inform is not sufficient for the bank to be able to
escape from its liability for the losses incurred by the client. However plain and
explicit the information about the risks involved in unsecured trading in options
may be, it is not considered by the Supreme Court to be sufficient to protect the
client’s interests on the basis of good faith. The only possibility for the bank to act
in accordance with its duty of care in the absence of the required securities is to
refuse to execute the transactions for the account of the customer. Furthermore,
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122 On this principle, see van Dam, in: Franke, Beginselen van vermogensrecht, p. 161,
with further references. See also van Maanen/Stutterheim, Wie draagt de schade? 

123 HR 14 July 2006, JOL 2006, 460. 
124 See also HR 23 June 2006, JOL 2006, 403, where the Supreme Court upheld the

decision of the District Court which left some room for the bank when complying
with its duty to close out the client’s positions when the margin becomes overdrawn.
Compare Tjong Tijn Tai/Verstijlen, NJB 2006, p. 1734. 

125 See the Conclusion of the Procurator General in the case HR 14 July 2006, JOL
2006, 460, paras. 4.2 and 4.3. 

126 HR 24 January NJ 1997, 260 (Dinkgreve v. Internationale Nederlanden Bank). 

the core principle of tort law, according to which everybody has to bear his or her
own damage,122 may be considerably restricted as a result of introducing the shared
responsibility of investment services providers and their clients for compliance
with margin requirements. The investor’s self-responsibility, however, still plays
a role, albeit a limited one, in determining the scope of the investor’s own fault.

This approach by the Supreme Court to transactions which exceed the
client’s ability to meet his or her potential obligations under such transactions can
be contrasted with the Court’s approach in those cases where less risky transac-
tions than trading in options are at stake. In the light of the recent decision of the
Supreme Court in which it upheld the decision of the District Court in a case in
which the advisory relationship between a bank and its client was involved, it can
be concluded that, certainly in the execution-only relationship, the bank may not
necessarily be considered to be under a duty to prevent the conclusion of specula-
tive transactions which may exceed the financial potential of the investor in all
cases.123 In the case at hand, a client had entered into highly speculative transac-
tions during a long period of time and contrary to the advice provided by the
bank. The latter was not held to be in violation of its duty of care towards the
client, since its advice was correct and it had sufficiently warned the customer
about the risks involved in the transactions which he intended to conclude. By
upholding this decision of the lower court, the Supreme Court appears to have
opted for a more cautious approach when it comes to holding that a bank was
under a duty to preclude a customer from entering into a certain risky transaction
in a particular case.124 As, however, the rules established in Kouwenberg v. Rabo-
bank were not overruled in this decision and the Procurator General devoted two
paragraphs of his conclusion to considering the difference between the two
cases,125 it still appears to be too early to speak about a change in the Supreme
Court’s stance towards attaching more importance to investors’ self-responsibility.

Furthermore, the Supreme Court’s approach in Kouwenberg v. Rabobank is in
sharp contrast with its approach in those cases where the customer does have the
necessary financial means to meet his or her obligations, but the intended transac-
tion is nevertheless still highly risky. In such cases the investment services pro-
vider not only has no obligation to refuse to execute such transactions, but it may
not even be necessarily obliged to warn the customer about the risks involved
therein. According to the Supreme Court, the investment services provider is not
under a general duty to warn the customer when the latter intends to enter into
such a risky transaction that his or her life savings may be under threat, and the
existence of the duty to warn depends on the circumstances of the case.126
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127 See also Article 14 of the Bte of 1995. 

7.4.4 The conduct of business rules and the scope of their application in
the execution-only relationship

As has been demonstrated in the decision by the Dutch Supreme Court in
Kouwenberg v. Rabobank, a well-established contract law concept of good faith
imposes on investment services providers a duty to inform the customer about the
risks involved in trading in derivatives and a duty to check the compliance of the
customer’s orders with the margin requirements which, according to the Supreme
Court, requires from the providers that they should refuse to execute the cus-
tomer’s orders in the absence of sufficient securities. However, Dutch contract law
does not contain detailed rules which would make it clear which duties of care are
owed towards the customer by the investment services provider in the execution-
only relationship and which are not. A broadly formulated duty of care contained
in Article 7:401 of the Civil Code which is applicable to the relationship between
investment services providers and their customers does not help a great deal in
this respect, as it constitutes another open norm which does not say anything
about the scope of investor protection in a particular case and needs to be filled
in by more specific rules.

Such rules have been drawn up within supervision law, which developed after
the adoption of the ISD I, and the culminating point in this development was the
adoption by the Financial Markets Authority of the NRge in 2002. This document
contains the conduct of business rules which, being inspired by developments in
the field of private law, establish a more extensive and elaborated catalogue of the
duties of care compared to that developed within private law. In addition, the
NRge throws some light on the scope of application of these duties in the
execution-only relationship. In particular, the duties of care contained therein
include the general duty of loyalty, the duty to check the customer’s ‘room for
expenditures’, the duty to check the compliance of the customer’s transactions
with margin requirements, the duty to know one’s customer and the duty to
inform one’s customer. Each of these duties will be considered in more detail
below.

7.4.4.1 The general duty of loyalty

Article 25 of the NRge contains a general duty of loyalty on the part of investment
services providers which implements the loyalty principle embodied in Article 11
of the ISD I. According to Article 25, the provider must act in the interests of its
customers and, when executing the customer’s orders, must give priority to the
customer’s interests over its own interests and refrain from acts which can damage
the adequate functioning of the securities markets or the investors’ confidence
therein.127 This duty applies to all types of investment services, including
execution-only services, and is further elaborated in the subsequent provisions of
the NRge which contain more specific duties on the part of investment services
providers which will be considered below.
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7.4.4.2 The duty to check the customer’s ‘room for expenditures’

In contrast to both the ISD I and the ISD II which do not impose substantive
restrictions on concluding investment transactions, the NRge does impose such
restrictions by requiring investment services providers to prevent the conclusion
of such transactions when the investor does not avail him or herself of sufficient
financial means to meet his or her potential obligations thereunder. The duty to
check the customer’s ‘room for expenditures’ as laid down in Article 28 (2) of the
NRge constitutes one of the manifestations of such an approach. According to this
provision, investment services providers must refuse to execute a transaction for
the account of a non-professional customer if the balance of his or her account is
insufficient for fulfilling the obligations which follow from this transaction. The
duty to check the customer’s ‘room for expenditures’ applies to the providers of
execution-only services in the same way as it applies to all other investment
services.

The explanation attached to the NRge makes it clear that a customer’s ‘room
for expenditures’ consists of the balance of his or her account together with the
room for credit which the customer can utilize. When controlling the ‘room for
expenditures’, the investment services provider has an active duty to investigate.
This duty should also be complied with if computer-based systems, such as order
lines or order systems via the internet, are used. Such systems should have a
mechanism which ensures that only those transactions which do not exceed the
customer’s ‘room for expenditures’ can in fact be executed.

If there is a deficit in the customer’s ‘room for expenditures’, the investment
services provider may not allow the investor to enter into transactions, unless they
would lead to a decrease in the deficit. Furthermore, according to the well-estab-
lished case law of the Complaints Board of the Dutch Securities Institute, when
the investment services provider establishes a deficit, it should ask the investor to
restore the balance and, if the investor does not do this him or herself, it should
take the necessary measures itself, normally by liquidating a part of the customer’s
investment portfolio.128

The emphasis placed by Article 28 (2) of the NRge and the case law of the
Complaints Board on the responsibility of the investment services provider in
preventing the execution of transactions which exceed the customer’s ‘room for
expenditures’ raises the question of whether there is room for the self-responsibil-
ity of the investor who, being aware of his or her insufficient financial resources,
nevertheless proceeds with the desired transaction and the investment services
provider does not prevent him or her from doing so. The answer to this question
was provided in the important decision of the Appeals Commission of the Dutch
Securities Institute which threw some light on the issue of the investor’s own
fault.129 In this case, the investor had transmitted a so-called bestensorder (market
order), i.e. an order to purchase at the current exchange rate regardless of how
high it may be, for the purchase of 1,000 VA Linux shares at the first trading at
the stock exchange after their emission. At the time when the order was given,
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only the issuing rate of these shares was known, and the first trading rate had still
to be established. The latter rate turned out to be much higher than the former,
and the execution of the investor’s order resulted in overdrawing his ‘room for
expenditures’. The Complaints Board found that fault could be imputed to the
investor, reasoning that, eventually, it was the investor himself who had given the
order. The Appeal Commission overturned this decision, however, being of the
opinion that giving the order is not a circumstance which can be imputed to the
investor in the sense of Article 6:101 (1) of the Civil Code on one’s own fault,
considering that the aim of the duty to check the ‘room for expenditures’ is
investor protection. The fact that the investor had given the order while possibly
not having enough money for its execution was thus considered to be insufficient
by the Appeal Commission to impute his own fault. This decision must be under-
stood in the sense that the investor’s own fault can only be at issue in those cases
where the investor was aware of the fact that he or she did not have sufficient
financial means for the execution of the order, as well as of the risk involved in
exceeding his or her ‘room for expenditures’, but he or she nevertheless proceeded
with the transaction which realised this risk. 130 As the duty to check the cus-
tomer’s ‘room for expenditures’ aims to protect investors against their own care-
lessness, the fault on the part of the investment services provider in principle
weighs more heavily than the fault on the part of the investor.131

Thus, even in an execution-only relationship, the investment services
provider can be held fully liable for the losses arising from the execution of the
investment transaction which had exceeded the customer’s ‘room for expendi-
tures’ at the time it was entered into, unless the customer was fully aware of this
fact, as well as of the risk of entering into investment transactions in such circum-
stances. However, even if the two latter conditions are satisfied, the provider may
in principle still be held liable for at least 51 % of the total losses.

7.4.4.3 The duty to check the compliance of the customer’s transactions
with margin requirements

The duty to check the compliance of the customer’s transactions with margin
requirements, which applies to all types of investment services, including
execution-only services, constitutes another manifestation of the Dutch approach
aimed at preventing the conclusion of those transactions which (potentially)
exceed the investor’s financial potential. According to Article 28 (3) of the NRge,
the investment services provider shall constantly control that customers who trade
in financial instruments which may give rise to obligations possess a sufficient
balance on their bank accounts in order to meet such obligations. In particular,
this provision applies in those cases where the investor trades in derivatives which
may result in financial obligations on his or her part and imposes on investment
services providers a duty to ensure that the customer’s transaction does not result
in overdrawing the margin. The margin serves as a guarantee for the incurred
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losses resulting from transactions in derivatives and as a buffer against the losses
which may be incurred in the future.

In fact, the duty to check the compliance of orders with margin requirements
is the same duty which was also at stake in the decision of the Dutch Supreme
Court in the Kouwenberg v. Rabobank case discussed in section 8.4.3 above. In the
NRge, however, this duty is much more elaborate. Thus, according to Article 28
(4), if customers do not avail themselves of a sufficient balance on their bank
accounts, the investment services provider shall ensure that the customer provides
securities which would enable him to meet obligations potentially arising from the
intended transactions. If the customer is unable to provide such securities, how-
ever, the provider is obliged to close out his open positions as soon as possible, but
no later than after 5 days, unless special circumstances are present. This implies
that the provider is not allowed to execute transactions which may give rise to
financial obligations in the absence of a sufficient balance on the customer’s bank
account or sufficient securities. It is notable in this context that in its decision in
the Kouwenberg v. Rabobank case, the Dutch Supreme Court attained the same
result as that envisaged in Article 28 (4) of the NRge, i.e. a prohibition on execut-
ing transactions which do not comply with margin requirements, by balancing the
interests involved within private law.

Article 28 (4) of the NRge may give the impression that it is always only the
investment services provider which is responsible for checking the compliance of
the customer’s transactions with margin requirements. In the view of the Appeal
Commission of the Dutch Securities Institute, however, in the execution-only
relationship it is primarily the investor him or herself who is responsible for
compliance with margin requirements.132 Therefore, if the customer leaves all the
responsibility for checking the compliance of his or her transactions with the
margin requirements to the investment services provider and fails to take appro-
priate measures him or herself, he or she can be imputed with his or her own fault
and can be held liable for part of the losses incurred as a result of entering into
transactions in the absence of sufficient financial means. Thus, in the same way
as in the decision of the Supreme Court in Kouwenberg v. Rabobank which was
reached on the basis of private law, at stake in Article 28 (4) of the NRge is the
shared responsibility of investment services providers and customers for checking
the compliance of transactions which the customer intends to conclude with
margin requirements. It appears, however, that the idea of the primary responsibil-
ity of the investor for compliance with margin requirements in the execution-only
relationship shared by the Appeal Commission of the Dutch Securities Institute
is not entirely consistent with the Supreme Court’s reasoning in Kouwenberg v.
Rabobank concerning the investor’s own fault. After all, this reasoning appears to
suggest that, at least in those cases where the investor had failed to prevent the
margin being overdrawn as a result of his or her frivolity or lack of understanding,
the extent of the provider’s liability for losses resulting from margin overdrawing
is larger than that of the investor. It appears, however, that the Complaints Board
and the Appeal Commission of the Dutch Securities Institute did not follow such
an approach which, in essence, would lead to the replacement of the primary
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responsibility of investors for checking the compatibility of their transactions with
margin requirements in the execution-only relationship by the primary responsi-
bility of providers.133

7.4.4.4 The duty to make a customer profile

Whereas the duty to check the customer’s ‘room for expenditures’ and the duty to
check the compliance of the customer’s transactions with margin requirements
entail the protection of investors against assuming the obligations which (poten-
tially) exceed their financial means, the NRge also imposes on investment services
providers certain duties of care which in Dutch law are particularly relevant in
those cases where the investor does have sufficient financial means to meet his or
her (potential) obligations under the investment transaction, but nevertheless
may (unexpectedly) be confronted with extremely high financial losses. One of
these duties of care is the duty to make a customer profile. This duty implements
the ‘know your customer’ principle embodied in Article 11 of the ISD I and aims
to ensure that investment transactions are suitable for the investor in view of his
or her income and property, as well as his or her readiness to take risks. The duty
to make a customer profile therefore extends further than the duty to check the
customer’s ‘room for expenditures’ and the duty to check the compliance of the
customer’s transactions with margin requirements which are limited to ensuring
that the investor will be able to meet his or her (potential) obligations under the
intended investment transaction within a short period of time and thus do not aim
to ensure that the transaction is also in the customer’s interests.134

According to Article 28 (1) of the NRge, the investment services provider
must in the interest of its customers obtain information concerning their financial
situation, their experience with investments in financial instruments and their
investments goals, insofar as it is reasonably relevant for the provision of its
services. This information must be contained in a written or electronic form. The
explanation attached to Article 28 (1) emphasises that the duty to make a cus-
tomer profile applies in each case where a non-professional investor intends to
deal in financial instruments. However, the quantity of information which should
be included in the profile primarily depends on the type of investment service.
According to the explanation to Article 28 (1), in the case of execution-only
services where a customer gives an order upon his own initiative, the provider is
only obliged to make a simple customer profile which would include information
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about the customer’s knowledge in the investment field, his financial situation
and his investment goals. Usually, such information is gained by asking the
customer to fill in a questionnaire. On the basis of his or her answers the customer
is classified in a certain risk category. Furthermore, investment services providers
are not only obliged to make a profile, they must also check whether the transac-
tions which the customer intends to conclude correspond to it, as, after all, only
in this case does the duty to make a customer profile as such make sense. The
explanation to Article 28 (1) makes it clear that this obligation also applies in the
execution-only relationship. This implies that if the customer gives an order via
a computer-based system, this system should enable checks as to the compatibility
of the intended transactions with the customer profile. Such control, however,
does not have to go very far: the provider does not have to check, for example,
whether the order deviates from the customer’s investment history. 135 If, before
executing the customer’s transaction in the execution-only relationship, the
provider fails to check the customer’s profile, in particular his or her financial
situation, the provider can in principle be held liable for (part) of the losses arising
from the customer’s transactions.136

An important question which arises in this context is whether the investment
services provider is allowed to execute an order which does not comply with the
customer’s profile if the customer insists on this. From the case law of the Com-
plaints Board of the Dutch Securities Institute it appears that such transactions are
allowed provided the investor is aware of the fact that they are incompatible with
his or her profile and of the risks involved in entering therein.137 Thus, in a case
which involved the financing of transactions in options with pension money, the
Board ruled that, as long as the margin requirements were complied with, the
provider did not have to refuse to execute an order contrary to the express wishes
of the customer who had been warned about the risks involved in the intended
transactions in options, but nevertheless insisted on the conclusion of these
transactions saying that ‘he knew what he wanted’.138 It therefore appears that
under Dutch law as it has developed after the adoption of the ISD I it is the
investor who is responsible for the execution of transactions which are incompati-
ble with his or her profile. In the literature, however, Du Perron, who is currently
the chairman of the Complaints Board of the Dutch Securities Institute, has
argued that in the most extreme cases, the customer should not be allowed to
conclude transactions despite the fact that he wants to do so and that all other
requirements are complied with. According to Du Perron, this should be the case,
for example, when a dismissed employee wishes to invest his redundancy payment,
on which he has to live in the coming years, in very risky securities or when a
customer with very little property and an extremely modest income wishes to
trade in options and it is expected that in the case of an unfavourable change in
the interest rate he would be immediately forced to close out his open positions
in order to comply with margin requirements.139 In the view of Du Perron, in such
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cases the fact that the customer nevertheless wants to enter into extremely risky
transactions provides evidence that he does not understand the risks involved
therein.140 This standpoint has been strongly criticized by Weller, for example,
who welcomes the fact that it is not followed in the case law of both the private
law courts and the Complaints Board and argues that it would be an unacceptable
restriction on private autonomy and a blow to the idea of investors’ self-responsi-
bility to impose on investment services providers a duty to refuse the execution
of transactions which are very risky for a particular investor, but who nevertheless
wants to enter into them.141 In Weller’s opinion, in those cases where in an exe-
cution-only relationship the investor intends to conclude a particularly risky
transaction which is incompatible with his profile, but which nevertheless lies
within his ability to pay, it is sufficient that the provider warns the investor about
the risks involved in entering into such a transaction.142

7.4.4.5 The duty to inform one’s customer

Another duty of care on the part of investment services providers contained in the
NRge is the duty to inform their customers. This duty aims to ensure the cus-
tomer’s informed consent and, in the same way as the duty to make a customer
profile, has become particularly important in Dutch law in those cases where the
investor has sufficient financial means to meet his or her (potential) obligations
under the intended transactions, but this transaction nevertheless involves
considerable risks. The reason for this is that in such a case the investor does not
enjoy substantive protection against extremely risky transactions, which exists in
those cases where the obligations under the intended transaction (potentially)
exceed the investor’s financial potential. The investor cannot therefore shift the
liability for the losses arising from such a transaction wholly or at least partially
to the investment services provider on the ground that the transaction had been
disproportional to his or her financial potential at the time when it was con-
cluded. In such circumstances, it is of the utmost importance that the investor
knows what he or she is doing before entering into a risky investment transaction,
and the provider has an important role to play in this respect.

According to Article 33 of the NRge, investment services providers should
give (potential) non-professional investors the information and documents which
are necessary for them to gain an adequate insight into the service offered by the
provider and the financial instruments to which the service relates.143 This duty
applies to all types of investment services, including those provided on the basis
of an execution-only relationship, and is further elaborated in Supplement 7 to
the NRge, and, in particular, the case law of the Complaints Board of the Dutch
Securities Institute. Both Supplement 7 and the case law of the Complaints Board
make it clear that the duty to inform in the conduct of business rules is understood
in a very broad sense and that even in the execution-only relationship it may
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include a duty to warn. 144 At the same time, in the execution-only relationship
the duty to inform contained in Article 33 of the NRge is clearly limited to the
provision of information and thus does not imply the obligation to provide
investment advice. No question therefore arises about the legitimacy of an
execution-only service as a service which does not include investment advice.145

In the execution-only relationship, the obligation to inform the customer
about the service implies that the provider must make it clear for the customer
that he or she should not expect from it any investment advice and that he or she
is responsible for making investment decisions him or herself.146 In its turn, the
duty to inform the customer about financial instruments to which the service
relates clearly aims to bring home to the investor in the execution-only relation-
ship the risks involved in investments in general, and investments in a certain
financial instrument in particular. Thus, the investment contract between the
provider and the customer must contain a declaration that the customer is aware
of the general risks involved in the intended investment. If such a contract is
signed, the investor may be held wholly or partially liable for the losses arising
from his or her investment transactions.147

Furthermore, specific risks inherent in trading in certain financial instruments
should also be disclosed to the customer. If, for example, the customer intends to
trade in derivatives, such as options or futures, a specific contract relating to such
trading should be concluded. Such a contract should contain a reference to
information materials concerning trading in derivatives issued by the stock
exchange Euronext – the Official Communication on Options and Futures (Of-
ficieel Bericht opties/futures). According to the rules of Euronext, the investment
services provider is obliged to give these information materials to the customer
who intends to trade in derivatives. The materials contain general information
about the nature of and the risks involved in derivatives. By signing the contract
which contains a reference thereto, the investor declares that he or she is aware
of the risks involved in derivatives. The provider can in principle rely on such a
declaration as evidence that the investor is aware of the risks and execute the
order provided that margin requirements are complied with.148 If such a declara-
tion is signed and the margins are observed, the investor can be held to be wholly
liable for the losses resulting from his or her investment transactions.149 The fact
that an investor, who has experience in the investment field, had signed such a
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declaration can lead to his or her liability for part of the losses resulting from the
unsuccessful investment transaction even if the provider failed to refuse the
execution of orders which did not comply with the margin requirements.150 More-
over, it can also be expected from the provider of execution-only services that in
those cases where the customer intends to enter into a particularly risky transac-
tion in derivatives, the provider warns him or her against doing so.151

In addition, it is worth mentioning in the present context that Supplement
7 to the NRge contains a list of requirements concerning the information to be
provided to the investor, in particular in those cases where investments are
financed with borrowed money. Thus, for example, in such a case, the fact that
the investment is financed by borrowed money should explicitly be brought to the
customer’s attention by the provider. If the information contains an investment
forecast for the future or a reference to investment results from the past, it should
contain the following warning: ‘The value of your investments can fluctuate. The
results obtained in the past do not provide a guarantee for the future.’152

It therefore appears that in the execution-only relationship the duty to inform
is complied with if the customer is provided with standardized information
concerning the peculiarities of the service and the financial instruments to which
it relates, as well as the general and/or specific risks involved in trading in securi-
ties. If the investor is provided with such information, he or she is expected to
carefully study it before making a decision as to whether or not to make a choice
in favour of an execution-only service or a certain investment transaction to
which such service relates. The investor who declares that he or she is aware of
the risks involved in investment transactions which he or she intends to conclude
can in principle be held liable for all the losses resulting from such transactions,
unless it is established that the provider has violated (one of) the other duties of
care contained in the conduct of business rules.

7.4.5 The character and scope of investor protection in the execution-
only relationship

The analysis of the developments in Dutch law subsequent to the adoption of the
ISD I shows that this legal system has made a choice in favour of a combination
of the substantive and procedural protection of investors in the execution-only
relationship. One can speak about the existence of such a combination in the
following two meanings.

In the first place, the Dutch regime of investor protection can be character-
ized in terms of a combination of substantive and procedural elements, due to the
fact that Dutch law has made a distinction between investment transactions
which (potentially) exceed the investor’s financial potential and which therefore
should not be allowed by the investment services provider as such, and those
transactions which do not (potentially) exceed the investor’s financial means, but
which nevertheless entail huge risks for the investor and are only allowed if the
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investor gives his or her free and informed consent. In other words, substantive
protection in the sense of the duty on the part of investment services providers to
prevent an investor from concluding a certain transaction against his or her will
comes into play only in those cases where the investor may not be able to meet
his or her financial obligations (potentially) arising from such a transaction. Only
in such cases is the investor protected against him or herself. Such protection is
achieved through imposing on investment services providers the duty to check the
customer’s ‘room for expenditures’ and the duty to check the compliance of the
customer’s transactions with margin requirements – the duties which fully apply
to execution-only services despite their limited scope. By contrast, in those cases
where the investor does have sufficient income or assets to meet his or her obliga-
tions under the prospective transaction, he or she enjoys only procedural protec-
tion. Such protection is ensured by such duties of care on the part of investment
services providers as the duty to make a customer profile and the duty to inform
one’s customer. In view of the limited nature of execution-only services, however,
the scope of these duties is also rather limited. Thus, the provider is only obliged
to make a simple profile of the customer which would contain information about
his or her knowledge in the investment field and his or her financial situation and
investment goals, and does not have to exercise a very extensive control over the
compliance of the customer’s orders with his or her profile. Furthermore, the
provider’s duty to inform in the execution-only relationship does not only exclude
the duty to advise the customer, but is also limited to the obligation to provide
him or her with basic information. In order to comply with its duty to inform, it
suffices that the provider informs the customer about the limited scope of its
services and provides him or her with standardized information concerning the
peculiarities of and the risks involved in the investment in general, and/or in a
specific financial instrument in particular. If the duty to make a customer profile
and the duty to inform are complied with, under the current Dutch law the
provider is not obliged to refuse to execute an extremely risky transaction which
does not exceed the investor’s financial means, against the will of that investor.
It is therefore the investor who remains responsible for entering into risky transac-
tions which may even result in the loss of a family home.153

In the second place, a combination of procedural and substantive protection
in the execution-only relationship in Dutch law can also be considered to exist in
the very situation where the investor intends to conclude an investment transac-
tion, but does not avail him or herself of sufficient financial means to be able meet
his or her (potential) obligations arising thereunder. This can be explained by the
fact that the execution of such a transaction in a situation where the provider has
duly informed the customer about the risks involved therein, but the latter has
nevertheless decided to conclude it, does not automatically lead to the provider’s
liability for all the losses resulting therefrom. Instead, in such cases, Dutch con-
tract law tends to stick to the idea of the shared responsibility of the provider and
the customer for the compliance of investment transactions with the restrictions
related to the financial means of the customer. The protection of the investor
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against him or herself is in such cases limited by the principle of informed consent,
which implies that a duly informed investor cannot shift the whole responsibility
for the losses on to the shoulders of the provider. As a result of the reasoning of
the Dutch Supreme Court in Kouwenberg v. Rabobank, however, it is not entirely
clear whether shared responsibility entails the primary responsibility of the
provider for ensuring the compliance of the customer’s transactions with substan-
tive restrictions on their conclusion or whether the primary responsibility for this
lies with the investor. It is not excluded that by holding that the bank’s mistakes
concerning margin requirements in principle weigh heavier than the customer’s
mistakes, the Supreme Court aimed to hold the provider primarily responsible for
ensuring the compliance of the customer’s transactions with margin requirements,
at least in those cases where it can be established that the customer could not
understand the risks involved in the transaction. If this assumption is correct, it
may very well be so that in every case in which the customer is duly informed
about the risks involved in the transactions in derivatives which he or she intends
to conclude and which are incompatible with the margin requirements, but he or
she nevertheless decides to proceed with such transactions, it will be the bank
which will be held liable for a larger part of the losses arising therefrom. This
would imply the strengthening of the role of the substantive protection of inves-
tors against themselves, on the one hand, and a further weakening of the role of
procedural means for investor protection and the narrowing of the scope of inves-
tors’ self-responsibility for the consequences of speculative transactions concluded
by them, on the other hand.

Against this background, it appears that the level of investor protection in
the execution-only relationship which has developed in Dutch law after the
adoption of the ISD I is considerably higher than that established for this type of
investment service under the ISD II. The major distinction between the two
regimes is that, in contrast to Dutch law, the ISD II aims to secure only procedural
protection without differentiating between the cases where the investor has
sufficient financial means to meet his or her (potential) obligations under the
intended investment transaction and those cases where such means are not
available. The ISD II does not contain any provisions which would impose on
investment services providers an obligation to refuse the execution of an order in
those cases where the financial potential of the investor is insufficient, and it thus
does not aim to protect investors against themselves, which is characteristic of the
Dutch approach to investor protection. The protection granted to (potential)
investors under the ISD II in all cases, including those where the investor assumes
obligations which he or she cannot reasonably afford, is aimed at ensuring that the
investor understands the nature of and the risks involved in an execution-only
service and in a specific type of financial instrument to which the service relates.
In contrast, under Dutch law, such protection is most relevant only in those cases
where the investor’s prospective transaction has met the requirements concerning
his or her ‘room for expenditures’ and margins, but it nevertheless remains ex-
tremely risky and the investor still wishes to enter into it. Furthermore, it appears
that the level of procedural protection available to the investor in the execution-
only relationship under Dutch law is higher than that provided for by the ISD II,
due to substantial differences as far as the ‘know your customer’ rule is concerned.
Unlike the regime established under the ISD II, Dutch law does not draw a sharp
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distinction between execution-only services in ‘complex’ and ‘non-complex’
financial instruments or between services which are provided at the initiative of
the customer and those which are not. In contrast to the ISD II which excludes
execution-only services in ‘non-complex’ financial instruments provided at the
customer’s initiative from the ambit of the ‘know your customer’ principle alto-
gether, under Dutch law, this principle should always be respected in the
execution-only relationship, regardless of the degree of complexity of the transac-
tion to which the service relates or the party which has initiated the conclusion
of such a transaction. Moreover, even in those cases where the transaction relates
to a ‘complex’ financial instrument or the service is not provided at the initiative
of the customer, the Dutch duty to make a customer profile goes further than the
corresponding obligation laid down in the ISD II. Thus, in contrast to the ISD II,
under Dutch law the provider of execution-only services is always obliged not only
to seek information about the customer, but also to obtain it. Besides that, under
Dutch law, the information which has to be obtained by the provider in the
execution-only relationship includes information about the customer’s knowledge
in the investment field and his or her financial situation and investment goals.
The ISD II, however, only requires that the provider seeks from the customer
information about his or her knowledge and experience in the investment field,
but does not mention the information about the customer’s financial situation and
his or her investment goal at all. The ‘appropriateness’ test established under the
ISD II for certain execution-only services therefore seems to be much simpler than
the ‘simple’ test established for all execution-only services under Dutch law.

7.4.6 Synthesis and conclusion

The overview of the developments in Dutch law after the adoption of the ISD I
shows that Dutch law has addressed the need to protect investors against risky
investment transactions and has imposed extensive duties of care on investment
services providers. These duties had originally been developed on the basis of
contract law, and were later incorporated in supervision law where they were
further elaborated and made more specific. The standards of supervision, in their
turn, now come back within the realm of contract law as a result of their leading
role in specifying the content of broadly formulated precontractual and contrac-
tual duties. In this way, contract law and the regulatory law of investor protection
influence each other’s content and remain closely interrelated.

The adoption of the conduct of business rules in Dutch law in the course of
the implementation of the ISD I has contributed to the development of investor
protection, taking into account the peculiarities of a specific type of investment
service, in particular execution-only services. A striking feature of the Dutch
regime for execution-only services, however, is that their limited scope has not
become an obstacle for the establishment of a rather high level of investor protec-
tion in this case. The extensive protection of investors manifests itself primarily
in the protection of investors against themselves in those cases where they do not
avail themselves of sufficient financial means to be able to meet their (potential)
obligations under the intended investment transaction. Such protection does not
completely replace the investor’s self-responsibility in the case of his or her
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informed consent to a highly risky transaction, as in certain circumstances the
investor can still be attributed with his or her own fault. Yet, the existence of the
protection of investors against themselves in Dutch law does lead to a consider-
able shift from a purely procedural protection which allows the investor to make
his or her investment decision him or herself towards substantive protection
which entails the duty of the investment services provider to refuse the execution
of a certain transaction even against the will of the customer. Such a shift results
from the imposition on the providers of execution-only services of the duty to
check the customer’s ‘room for expenditures’ and the duty to check the compli-
ance of the customer’s transactions with margin requirements. Furthermore,
although the limited scope of execution-only services influences the level of
procedural protection, which is particularly relevant concerning those transactions
which do not (potentially) exceed the customer’s financial potential, the level of
such protection is also rather high. Thus, the investment services provider is
always bound by the duty to make a customer profile which would contain not
only information concerning the customer’s knowledge in the investment field,
but also information concerning his or her financial situation and investment
goals. Accordingly, there are significant differences in the approach to investor
protection adopted under the ISD II which aims to ensure a limited procedural
protection in the execution-only relationship and a rather extensive substantive
and procedural protection which has developed in Dutch law after the adoption
of the ISD I. As a consequence therefore, the implementation of the ISD II,
which aims at a total harmonisation of investor protection in Europe, may lead to
a decrease in the level of protection available under the Dutch law currently in
force, at least in so far as the ‘know your customer’ principle is concerned.

It is notable that a high level of investor protection in the execution-only
relationship has been achieved as a result of the interaction between the well-
established concepts of contract law, such as good faith, and the conduct of
business rules. No prompting by fundamental rights was accordingly needed in
order to address the problem of the imbalance in power between non-professional
investors and investment services providers. The idea of investor protection has
developed within contract law and was further elaborated in supervision law, with
fundamental rights not playing a significant role in this respect. Furthermore, the
debate on the extent of investor protection in the execution-only relationship has
also taken place on the level of contract law and the regulatory law of investor
protection, and thus without recourse to the fundamental rights enshrined in the
Dutch Constitution or the European Convention on Human Rights (ECHR). In
this context, one can refer, for example, to divergences in the case law of the
Dutch Supreme Court and the Complaints Board of the Dutch Securities Institute
concerning the scope of one’s own fault which can be attributed to the investor,
on the one hand, and the scope of the bank’s duty of care, on the other, in a case
where the investor has concluded a transaction which is incompatible with
margin requirements, he or she being fully aware of the huge risks involved
therein. Additionally, the discussion on the issue of whether or not the provider
must in certain very extreme cases prevent the execution of a particular invest-
ment transaction against the investor’s will, even though the investor avails him
or herself of sufficient financial means to be able to meet his or her (potential)
obligations under this transaction, has boiled down to the discussion on the scope
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154 The Handbook is available in traditional loose-leaf, CD-rom and internet formats.
For the website version see http://www.fsa.gov.uk/handbook.

of the duty to make a customer profile. This shows that, in Dutch law, the debate
on the need for and the extent of the investor protection to be ensured in the
execution-only relationship can be conducted on the basis of contract law, and in
particular, on the basis of the more detailed norms contained in supervision law.

7.5 English law

7.5.1 Introduction

English law relating to the duties of investment services providers towards their
customers may be described as a conglomerate of common law, specific legislation,
such as the Financial Services Act 1986 (FSA 1986) and the Financial Services
and Markets Act 2000 (FSMA 2000), and several codes of conduct set up either
by statute or voluntarily by bodies within the financial services industry itself. A
dominating role in defining the standard of care which can be expected from the
providers of investment services in the United Kingdom is nowadays played by the
FSMA 2000, and in particular, the conduct of business rules which have been
drawn up under this legislation. Integral to the regulatory regime under the FSMA
2000 are an array of requirements imposed not only directly by the Act itself, but
also by delegated powers given to the Financial Services Authority (FSA), which
for most purposes stands alone as the financial services’ regulatory body. The
principal repository of the fruits of the broad powers conferred on the FSA by the
2000 Act is the FSA’s Handbook of Rules and Guidance.154 The FSA Handbook
is in practice the single most significant source of information on financial services
regulation in the United Kingdom, and, in particular, the conduct of business
rules which apply in the execution-only relationship.

As far as the conduct of business rules are concerned, however, the FSMA
2000 has not brought any significant novelties. For the first time, the conduct of
investment business in the United Kingdom was brought under a regulatory
regime as a result of the adoption of the FSA 1986, as well as the codes of conduct
which have been drawn up under this legislation. Thus, the conduct of business
rules were already introduced in English law prior to the adoption of the first EC
Directive on Investment Services (ISD I) in 1993. The new conduct of business
rules contained in the FSA Handbook largely follow the old rules drawn up under
the 1986 Act, which ensures a smooth transition from one set rules to the other.
The old rules will remain of relevance for several years in the determination of
claims in cases dating back to the time when the 1986 Act was applicable. The
new rules embodied in the FSA Handbook will only apply to events occurring
after it was brought into force on December 1, 2001. The main narrative in this
section, however, will generally relate to the regime adopted under the FSMA
2000, as it provides the body of rules established after the adoption of the ISD I
and these rules do not substantially differ from the old rules drawn up under the
FSA 1986.
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155 FSMA 2000, ss 2(2)(c) and 5. 
156 See FSMA 2000, ss 2(2) (a) and 3; FSMA 2000, ss 2 (2) (b) and 4, respectively.

 Despite the leading role of financial services legislation in determining the
duties of investment services providers, the common law also has continuing
relevance to the issue in question. Particularly the common law relating to
contract, tort, fiduciaries, damages and restitution, as well as other statutes, such
as, for example, the Misrepresentation Act 1967, have not lost their significance.
Common law and the conduct of business rules therefore constitute independent
layers of rules which, at least formally, do not exclude each other. This situation
gives rise to the question of the relationship between the two bodies of rules which
also needs to be addressed in this section. Furthermore, apart from the conduct of
business rules, the common law rules themselves should also be discussed. Due to
the fact, however, that the reported case law does not provide a clear answer to
the question of to what extent the duties of care existing under common law are
applicable in the execution-only relationship, the section will provide only a brief
overview of the common law concepts which are especially pertinent to the
provision of execution-only services without attempting to present a general
description of all causes of action and remedies as well as the rules which can be
found in English law. Due to the fact that a peculiarity of English law relating to
investor protection is that not only contract law, but also the law of restitution
and particularly tort law are potentially relevant in this context, this section will
not be limited exclusively to contract law.

In the light of this, first, the issue of the relationship between the conduct of
business rules and common law will be addressed (7.5.2). Subsequently, the focus
will be on the relevant common law concepts (7.5.3) and the conduct of business
rules (7.5.4) which apply in the execution-only relationship. Finally, the character
and scope of investor protection in the execution-only relationship under English
law will be analysed (7.5.5).

7.5.2 The relationship between common law and the conduct of business
rules

The conduct of business rules in the UK were introduced not only with a view to
ensuring investor protection,155 but primarily in the general interest of the com-
munity, i.e. with a view to ensuring market confidence and public awareness. 156

A peculiarity of English law relating to investor protection, however, is that not
only common law but also secondary legislation constituting the regulatory
framework may provide some relevant private law causes of action. This has
become possible due to the fact that the Financial Services and Markets Act 2000
(FSMA 2000), like its predecessor the Financial Services Act 1986 (FSA 1986),
makes frequent use of the technique of expressly conferring a statutory right of
action upon designated persons pursuant to section 150 of the FSMA (sections 62
and 62A of the FSA 1986) where loss has been suffered as a result of a breach of
duty under the Act or delegated legislation or other rules made under its aegis.
The Financial Services Authority (FSA) has decided that a right of action should
be available to a private person in respect of any rule within the Conduct of
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157 COM Chapter 5. For the background, see FSA CP 45a, The Conduct of Business
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Business Sourcebook.157 This was despite doubts expressed by some respondents
in the consultation exercise about the utility of private claims, given the compara-
tive rarity of actions brought under section 62 of the FSA 1986.158 Despite their
public law character, therefore, the conduct of business rules can be directly
invoked by private parties who have suffered loss as a result of their breach by the
investment services provider.

As a consequence of making a breach of statutory duties actionable, a claim
for a breach of such a duty often co-exists with a possible common law claim, in
particular for negligence. This has been demonstrated in a number of cases where
both of these grounds were successfully invoked.159 The tort of breach of statutory
duty is distinct from the common law claim and is properly regarded as sui gene-
ris.160 In practice, it is more attractive for the claimant to invoke a breach of a
statutory duty rather than the common law duty due to its two key characteris-
tics.161 Firstly, invoking the tort of breach of an explicit statutory duty circumvents
the need to establish that a duty of care should be recognized at common law.
Secondly, and most importantly from a practical point of view, in contrast to very
general rules provided by common law, such as that the appropriate standard of
care is that of a reasonable and prudent man, the statutory scheme supplies a more
detailed picture of the appropriate standard of care or liability which is applicable
to a particular activity. In essence, the absence of clear rules in common law
which would provide investment institutions with certainty as to their duties and
obligations which they needed in order to function efficiently was one of the main
reasons behind the choice in favour of regulation and the adoption of the conduct
of business rules.162 The only default which must be demonstrated when invoking
the breach of a statutory duty is non-compliance with a specific rule of conduct
contained in the FSA Handbook. Reliance on a less straightforward basis for a
claim in common law in such a case would be superfluous. At the same time, it
would be an exaggeration to say that the detailed causes of action created by
legislative means always render the common law claims redundant. In certain
cases, the statutory cause of action may not be available to the claimant. More-
over, it may not be possible to point to a breach of a specific rule. In such cases it
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will be necessary to fall back on the common law where many of the applicable
principles are still found.163

The possibility for the aggrieved party to bring his or her action in some cases
both on the basis of common law and the statutory rules results in the problem of
overlap and raises the question concerning the relationship between the two. The
courts have not developed any sophisticated theory about the relationship be-
tween causes of action which are solely the result of judge-made law and those
which have been provided for by the statutory regime. It is clear, however, that
common law and supervision law of a public law character do not exist in isolation
from each other. On the one hand, many of the relevant conduct of business rules
governing the provision of investment services, and especially duties of care on
the part of their providers, have their roots in common law, in particular the rules
related to professional negligence and fiduciary relationships which have devel-
oped within it.164 It can therefore be argued that common law has inspired the
development of the duties of care within the regulatory framework and also made
a contribution to the content of such duties. On the other hand, the case law of
the English courts reveals a clear tendency towards the conduct of business rules
themselves becoming highly influential in shaping the common law standard of
care.165 This becomes particularly clear, for example, from the decision of Justice
Raymond Jack QC in Loosemore v. Financial Concepts .166 That case involved a
nurse who had opted out of her employer’s occupational scheme and had subse-
quently taken out a personal pension scheme following a meeting with an inde-
pendent financial adviser, who was a member of the Financial Intermediaries,
Managers and Brokers Regulatory Association (‘FIMBRA’). It was argued that the
adviser was in breach of a number of FIMBRA rules by failing to ensure the
suitability of the financial product involved for the customer and her understand-
ing of the risks. It was held on the facts that the adviser was both in breach of a
statutory duty under section 62 of the 1986 FSA and negligent under common
law. In the decision the judge made the following observation:

‘I would also hold that in failing to comply with the FIMBRA Rules as I have held he did
Mr Wischusen [the independent financial adviser] was negligent. The skill and care to be
expected [from] him would ordinarily include compliance with the rules. I should add that
in comparison with what many financial advisers and companies were doing at this time
– which was to encourage people to opt out and transfer, Mr Wischusen did well. For he
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did give some warning. It was not, however, enough. The Financial Services Act 1986 and
the rules made under it by the supervisory agencies brought in radically new standards.’167

What is notable here is that the detailed spelling out of advisers’ duties by a code
of conduct, and the general raising of standards associated with the 1986 Act
reforms, fed through to the applicable common standard of liability. Moreover, in
view of the statement by Justice Raymond Jack QC it is even likely that the
standard of liability under common law will mirror precisely the statutory
regime.168 There is accordingly a close link between the standard of behaviour
required by the principles of the common law and equity, on the one hand, and
the use of rules of supervision law, on the other, to identify what would and would
not constitute appropriate behaviour on behalf of a seller when deciding questions
of liability under those common law and equitable claims.169 Therefore, when a
court is, for example, attempting to identify the existence and scope of the duty
of care in the tort of negligence which ought to be applicable to a provider of
execution-only services, the court will refer to the applicable conduct of business
rules.

At the same time, it is also clear from the case law of the English courts that,
at least in theory, they reserve for themselves the right of having a final say in
defining the standard of care under common law. This has become clear in the
decision of the Court of Appeal in Gorham v. British Telecommunications plc 170

where Lord Justice Pill, with whom the other two judges agreed on this point,
rejected a submission by the applicant, Mr Plamer, that the detailed statutory
scheme for investor protection created by the FSA 1986 precluded the court from
developing a common law tortious claim that went beyond the statutory code. As
Lord Justice Pill put it:

‘Mr Plamer rightly accepts the pressing need which developed in the 1980s for a statutory
framework within which financial services could be provided. I do not however discern a
Parliamentary intention to eliminate the power of courts to decide whether a duty of care
arises in a particular situation and, if so, what its extent is. Had Parliament not intervened,
remedies for the abuses which existed in this field would almost certainly have been
developed by the courts. The courts now do so in the context, and with the benefit of,
rules and codes of practice laid down by those concerned with the maintenance of proper
standards. The courts can be expected to attach considerable weight to the content of
codes drafted in these circumstances but are not excluded from making their own assess-
ment of a situation.’171

Thus, the message from the Court of Appeal is that the conduct of business rules
are to assist the courts in determining what are appropriate standards of care in
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negligence actions, but at the same time these rules do not extend to limiting the
courts’ ability to develop principles as to whom the duty of care is owed, some-
thing which the courts are perfectly capable of doing on a purely common law
basis.172 When assessing the implications of this pronouncement in practice,
however, one should take into account that in the particular context of the claim
involved the court was not bound by the conduct of business rules, as they did not
expressly address the issue at stake, and that this case predates the FSMA 2000
which entrusted the FSA with the powers of the principal statutory regulator. It
is therefore not unlikely that in the future, at least in those cases where the
conduct of business embodied in the FSA Handbook of Rules and Guidance
explicitly address the issues involved, the courts will show more deference to the
FSA Handbook, especially given the FSA’s status as the principal statutory
regulator and the explicit statutory objectives and detailed consultative procedure
required by the 2000 Act.

It can be concluded from the foregoing that the relationship between com-
mon law and the conduct of business rules is characterized by the process of
mutual interaction in which the former have had an impact on the substance of
the latter while the latter has been playing an important role in making the former
more specific and in many ways supplementing it. Although it is not entirely clear
at present whether the specific duties of care contained in the FSA Handbook of
Rules and Guidance will play a determining role in shaping the standard of care
under the common law principles, it is clear that they will be used by the courts
to ascertain whether the provider of investment services was under a duty of care,
and, if so, whether the provider breached its duty.

7.5.3 The duties of care in the execution-only relationship under common
law

Although, as we shall see in subsection 7.5.4 below, the scope of the duties of care
owed to their customers by the providers of execution-only services is determined
by the conduct of business rules, it nevertheless appears helpful to take a brief look
at private common law, as in many cases it still provides the grounds for the
provider’s liability. Because there has hardly been any reported case law which
could throw some light on the question of to what extent the common law duties
of care apply in the execution-only relationship, this subsection will focus on the
most relevant common law concepts and principles which can be potentially
applicable in the execution-only relationship.

First of all, in common with other providers of relevant services acting in the
course of business, the provider of execution-only services will be under an
implied if not express contractual duty to exercise reasonable care and skill in
carrying out the services required of him.173 The standard of care and skill will be
that to be expected of a like provider engaged in providing the relevant services.174

Evaluating that standard under common law will generally involve a consideration
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of the applicable regulatory requirements considered in subsection 8.5.4 below.
Furthermore, the provider of the execution-only services may incur concurrent
liability for breach of contract and breach of the statutory duty. The common law
itself, however, makes it clear that if the factual background does not justify the
conclusion that the investment services provider had expressly or impliedly
assumed a contractual responsibility to advise the customer on the prudence of the
intended transaction the provider will not be held under a legal duty to advise.
Thus, already in the Briggs v. Gunner case175 decided in 1979 an attempt to impose
a duty to advise against pursuing improvident transactions upon the stockbroker
was not successful. In response to the argument that ‘there was a legal duty on the
broker to investigate the financial status of the customer and to protect him
against improvident stop transactions’, the Court endorsed the following: ‘I know
of no authority for such a startling proposition.’176 In particular, duties pertaining
to an advisory relationship will normally not be read by the English courts into the
relationship between a bank selling derivatives and its customers if the latter are
experienced in financial matters and as such can be expected to understand the
practically speculative nature of these transitions.177

Furthermore, quite apart from any contract that exists between them, the
provider will generally owe a duty of care to its customer in tort.178 In the case of
a failure to exercise its duty of care the provider can in particular be held liable on
the basis of the tort of negligence. A breach of duty is generally defined as a failure
to conform to the standard of care applicable to the defendant in the circum-
stances.179 For professionals this means that they are expected to exercise that
level of skill that can reasonably be expected of an ordinary member of their pro-
fession. As McNair J. put it in the famous direction to the jury in Bolam v. Friern
Hospital Management Committee:

‘The test is the standard of the ordinary skill of man exercising and professing to have that
special skill. A man need not possess the highest expert skills; it is well established law that
it is sufficient he exercises the ordinary skills of an ordinary competent man exercising that
particular art.’180

As with most professions, the duty of care in tort will usually be not only concur-
rent with,181 but also consistent with182 the contractual duty to exercise reasonable
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care and skill. 183 Consequently, if the parties to a contract have expressly or
implicitly agreed upon a limitation to the scope of the duties of the investment
services provider under the contract, its tortious duty of care will almost certainly
be similarly limited.184 For example, in an execution-only transaction there will
be no contractual duty to advise on the merits of the transaction; the provider’s
tortious duty of care will be similarly limited, except in very exceptional circum-
stances.185

Thus, whether in contract or tort, the provider of execution-only services
owes its customer the duty to exercise reasonable care and skill. The common law,
however, does not provide guidance as to what this exactly implies in the
execution-only relationship considering the very limited nature of the services
provided.

7.5.4 The conduct of business rules in the execution-only relationship

As has been demonstrated in the previous subsections, the common law concepts
can provide the basis for the development of the duties of care for investment
services providers. As has been pointed out by Lord Justice Pill in Gorham v. Bri-
tish Telecommunications plc, this would have certainly occurred if specific legisla-
tion in the field of investor protection had not been adopted.186 Due to the fact,
however, that such legislation had been adopted before the courts could develop
a comprehensive list of more concrete duties of care on the basis of common law,
the leading role in determining the standard of care, in particular in the exe-
cution-only relationship, shifted to the Handbook of Rules and Guidance issued
by the FSA. In the first place, the duties of care embodied in the FSA Handbook
can be directly invoked by investors without the need to fall back on common
law. These duties accordingly provide causes of action independently of the
common law of contract or tort, and equity. In the second place, the courts tend
to look upon the provisions of the FSA Handbook as the leading authority in
defining the meaning of more general common law rules and thus the standard of
care which is applicable to the relationship between the investment services
provider and its customers. With the adoption of the FSMA 2000 this tendency
is likely to become only stronger. Therefore, whatever course of action the
unlucky investor takes – an action for a breach of the common law duty of care
or a breach of the statutory duty – any non-compliance with the provisions of the
FSA Handbook may entail the liability of the provider of execution-only services
for the losses suffered by its customer as a result of his or her investment transac-
tions executed by the provider.

Apart from the specific rules, the Handbook contains inter alia the FSA
Principles of Business which constitute a general statement of the fundamental
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obligations of firms under the regulatory system.187 In particular, these principles
oblige the providers of investment services to conduct their business with due
skill, care and diligence (Principle 2); to pay due regard to the interests of their
customers and to treat them fairly (Principle 6); to pay due regard to the informa-
tion needs of their clients and to communicate information to them in a way
which is clear, fair and not misleading (Principle 7); and to take reasonable care
to ensure the suitability of their advice and discretionary decisions for any cus-
tomer who is entitled to rely upon their judgment (Principle 9). These principles
may be the basis for disciplinary action, but are not in themselves the basis for
private law claims. Furthermore, being high-level principles, they only underline
the detailed requirements contained in the new Conduct of Business Sourcebook
(‘COB’) component of the FSA Handbook, but do not provide such requirements
themselves. In practice, therefore, the leading role in defining the standard of care
for the providers of investment services is played by the specific rules contained
in the COB which are actionable by customers. The COB consolidates various
predecessor regulators’ rulebooks for the conduct of investment business and
constitutes the most significant single source of rules and guidance regarding the
duties of the providers of execution-only services. Gower, speaking of the pro-
posed conduct of business rules, observed:

‘Together they should go far to ensure the adequate protection of investors. I do not accept
the criticism made in some quarters, that they are excessively ‘legalistic’ and will prove
unduly restrictive. On the contrary, they seem to me to be a practical working-out of the
gentlemanly ethics, on which the City has traditionally prided itself (even if all its
members have not invariably lived up to them) that you should ‘do as you would be done
by’ and not do anything that you would not want found out.’188

It should be noted, however, that the provisions on investor protection contained
in the FSMA 2000 do not lead to the replacement of the caveat emptor philosophy
(‘let the buyer beware’) even in relation to non-professional investors.189 This
follows from section 5 of the Act which acknowledges securing the appropriate
degree of protection for consumers as its regulatory objective, but at the same time
explicitly states that in considering what degree of protection may be appropriate,
the FSA must have regard to the ‘general principle that consumers should take
responsibility for their decisions’.190 The duties of care included in the FSMA 2000
should therefore be viewed against the background of the emphasis on investors’
self-responsibility which is made in the Act.

The duties of care contained in the FSMA 2000 include inter alia the duty to
check the compliance of the customer’s transactions with margin requirements,
the duty to know one’s customer, the duty to ensure the ‘suitability’ of one’s
recommendation or discretionary decision for the customer, the duty to ensure

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



394 Fundamental Rights, Contract Law and the Protection of the Weaker Party
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clear, fair and non-misleading communication with the customer, the duty of
disclosure and the duty to ensure the customer’s understanding of the risks. Each
of these duties, and in particular, the (extent of) their applicability in the
execution-only relationship, will be discussed below. Due to the absence of
reported case law on the application of these duties in the execution-only rela-
tionship, the focus of this section will be on the provisions of the COB.

7.5.4.1 The duty to check the compliance of the customer’s transactions
with margin requirements

The duty to check the compliance of the customer’s transactions with margin
requirements is contained in section COB 7.10 which applies to firms which
execute transactions in a contingent liability investment and does not make any
exceptions for execution-only services. This section has a twofold purpose. On the
one hand, it aims to ensure that a firm does not expose itself to unacceptable
levels of credit risk. On the other hand, in accordance with Principle 6 which
requires a firm to pay due regard to the interests of its customers and to treat them
fairly, section COB 7.10 aims to ensure that a firm manages a private customer’s
exposure to contingent liability by diligently monitoring the firm’s relevant
provision of credit. In pursuance of these aims, this section seeks to prevent the
conclusion of those transactions in a contingent liability investment, such as
derivatives transactions, which exceed the customer’s financial potential.

 According to COB 7.10.3R, a firm must obtain from a private customer any
margin payable, whether at the outset or subsequently, by or to the firm, for a
transaction in a contingent liability investment. Before concluding a transaction
with or for a private customer, a firm should notify the customer inter alia of the
circumstances in which he may be required to provide any margin, the form in
which the margin may be provided and the steps the firm may be required or
entitled to take if the customer fails to provide the required margin.191 Of particu-
lar importance is the rule contained in COB 7.10.5R which explicitly states that
a firm must close out a private customer’s open position if that customer fails to
meet a margin call made for that position for five business days following the date
on which the obligation to meet the call accrues. The exceptions to this rule
merely relate to procedural aspects of providing the required securities. Thus, for
example, a firm must not close out the customer’s position if it makes a loan or
grants credit to that customer to enable him to pay the full amount of the margin
call. The wording of COB 7.10.5R makes it clear that the prevention of the
conclusion of transactions in the absence of sufficient securities lies within the
responsibility of the provider of execution-only services. This implies that in the
case of its failure to close out the customer’s position within the established period
of time, the provider can be held liable for the losses arising from the transactions
concluded by it on behalf of the customer in breach of margin requirements. The
reported case law so far available, however, does not provide an answer to the
question of whether the customer may also be attributed with contributory fault
and held to be liable in negligence for concluding such transactions and, if so, to
what extent.
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7.5.4.2 The duty to know one’s customer and the duty to ensure the
‘suitability’ of one’s recommendation or a discretionary decision for
the customer

The FSA considered it to be a ‘cornerstone’ of the predecessor regulatory regime
that a firm should ‘know its customer’ in order to give advice or to effect a transac-
tion which would be suitable for each customer’s requirements. The need to
gather such information constitutes an essential precursor to making a suitable
recommendation. Client investigation and ‘suitability’ are therefore necessarily
intertwined. Nevertheless, under the regulatory regime of the FSA they are
distinct requirements. The rules and guidance on ‘know your customer’ are
contained in COB 5.2 and the requirements as to ‘suitability’ in COB 5.3.

The duty to know one’s customer (and consequently the ‘suitability’ require-
ment, too) applies to a firm’s dealings with a private customer in three situations:
1) when the firm recommends a designated investment; 2) when it acts as a
discretionary manager; and 3) when it arranges a pension opt-out or transfer from
an occupational pension scheme.192 According to the guidelines, however, where
a firm acts for a private customer on an execution-only basis it is not required to
carry out any investigation into the customer’s personal and financial circum-
stances.193 Under the FSA regime, therefore, the ‘know your customer’ and
‘suitability’ requirements do not apply in the execution-only relationship. Having
excluded execution-only services from the scope of these rules, however, the FSA
has nevertheless made it clear that it is likely to be suspicious of claims that
transactions with private customers were concluded on an execution-only basis
and has issued guidance that even the provision of ‘limited’ advice will lift a
transaction out of that category.194 The same attitude is also likely to be shared by
the English courts. Thus, it was often claimed in pension mis-selling cases that
advisers had acted on an execution-only basis in dealings arranged on behalf of
ordinary, often unsophisticated, investors. Such claims were intended to relieve
the adviser of the full rigour of the conduct of business rules. However, they were
treated with scepticism.195 Yet, in those cases in which no advice at all has been
provided, the investor him or herself is totally responsible for the assessment of the
‘suitability’ of the intended investment transactions in view of his or her personal
circumstances, as well as for the consequences of entering into unsuitable transac-
tions.

7.5.4.3 The duty to ensure clear, fair and non-misleading communication

Another important provision is COB 2.1.1R (1) which contains a duty on the
part of investment firms to take reasonable steps to communicate in a way which
is clear, fair and not misleading. The provision is intended to restate Principle 7
of the FSA Principles of Business that relates to the communication of informa-
tion as a rule for the benefit of private persons. The latter may therefore bring an
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action under section 150 of the FSMA 2000 to recover any loss resulting from
such a communication.196 Guidance makes it clear that the rule in question
applies to all communications with customers including telephone calls and
correspondence.197 The duty to communicate to a customer in a way which is
clear, fair and not misleading applies to all forms of investment services, including
execution-only services. It follows from the wording of this duty that it does not
impose on the providers of investment services an obligation to disclose all the
relevant material information in dealings with their customers, let alone to advise
customers on the substance of the transaction which he or she intends to enter
into. Instead, it merely requires that all statements made by the provider in its
dealings with the customer are not aimed at inducing the customer into a risky
investment transaction by misrepresenting its unfavourable characteristics, but
contribute to his or her informed consent. Furthermore, the obligation to ensure
that the communication is clear, fair and not misleading is one of reasonableness,
not strict liability.198

7.5.4.4 The duty of disclosure

The positive duty to inform on the part of investment services providers is con-
tained in chapter 6 of the COB. Reflecting Principle 7, which requires a firm to
pay due regard to the information needs of its clients, this chapter imposes require-
ments to provide private customers with information about a product or proposed
transaction in a prescribed ‘key features’ format.199 These requirements, however,
do not apply in all cases. The scope of their application is limited to the situations
where a firm sells, personally recommends, effects or arranges for (the sale of) the
product in the case of which there is a special need to ensure that private cus-
tomers are supplied with information which will highlight their particular
features.200 The design and content of the key features will vary according to the
product and the transaction. Particular requirements govern packaged products,
life policies, ‘schemes’, 201 occupational pension schemes, self-invested personal
pension schemes, income withdrawals to a member of a pension scheme, cash
deposits within the individual savings account, traded life policies and stakeholder
pension schemes. Projections relating to life policies, schemes and stakeholder
pension schemes are subject to separate requirements. 202 In addition, any docu-
ment containing a projection must include specified statements and warnings.203
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While the rules are numerous and detailed, of particular note are the specific rules
that govern both the assumptions that may be made and the information that
must be provided in pension projections204 and the assumptions that are to be
made in relation to rates of return for various types of contract. 205 Other sets of
rules relate to life and general insurance contracts206 and with-profit guides.207

Although most of these products will usually not be involved in the
execution-only relationship, if they are, the provider of execution-only services
will not be relieved of extensive information requirements. Thus, COB 6.4.8R
explicitly provides that when a firm arranges or effects income withdrawals or the
purchase of short-term annuities for a private customer who is a member of a
pension scheme, the customer must be provided with key features or with a
simplified prospectus in good time before he signs any form of application or
authority electing to make those withdrawals or purchases, whether that election
or purchase is made with advice on investments or on an execution-only basis.
There are, however, a number of exceptions to this and several other rules related
to product disclosure which provide for less intensive duties to inform. 208 In the
case of voice telephone sales, for example, it is sufficient that a firm provides the
customer with only limited information provided that the customer gives his or
her explicit consent to this.209 Such information includes inter alia a description
of the main characteristics of the service, the total price to be paid by the cus-
tomer to the firm for the service, and, where relevant, a notice of the possibility
that other taxes or costs may exist that are not paid through the firm or imposed
by it.210 A firm should also bring to the customer’s attention the fact that other
information is available on request, and the nature of that information.211

7.4.4.5 The duty to ensure the customer’s understanding of the risks

A key role of information in the FSA regulatory regime is further demonstrated
in section COB 5.4 which imposes on the investment services providers the duty
to ensure the customer’s understanding of the risks. The rules and guidance
contained in this section are intended to ensure that private customers are made
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aware of and understand ‘the nature of the risks inherent in certain transac-
tions'.212 The rules are confined to dealings with private customers.213

The principal rule embodied in COB 5.4.3 provides that a firm must not
proceed ‘unless it has taken reasonable steps to ensure that the private customer
understands the nature of the risks involved’ in the following four situations: 1)
where a firm personally recommends a transaction; 2) where a firm acts as a
discretionary investment manager; 3) where a firm arranges (brings about) or
executes a deal in a warrant or derivative; 4) where a firm engages in stock
lending activity. With respect to a number of unusually risky derivatives transac-
tions the ordinary rule requiring a risk warning to be given to private customers
is further fleshed out by a series of evidential provisions in order to assist firms in
achieving compliance with the underlying rule. In respect of transactions in
warrants and other derivatives, a particular form of notice is specified. Further-
more, the firm must ensure that the private customer acknowledges the receipt of
the notice and confirms his or her acceptance of its contents.214 Private customers
should be warned of the risks associated with warrants, in particular price volatil-
ity and the danger that they become ‘worthless’ if not exercised in due time.215 In
respect of futures private customers must be warned of the ‘high degree of risk’,
and in particular the lack of proportionality between the relatively small down
payment and the potentially large losses or gains which may result.216 Appropriate
warnings must also be given in respect of the various types of options available.217

Risk warnings are also prescribed for contracts for differences.218 Risk warnings in
respect of private customers who trade in futures and contracts for differences, or
who sell options, must address the problem of contingent liability.219 Evidential
provisions also require that risk warnings are issued in respect of other risky
transactions. Thus, where the proposed investment is not readily realizable, a
private customer should be warned of the restricted market for such an invest-
ment, and the dealing and valuation difficulties which are attendant.220 Further
warnings are specified in respect of dealings in penny shares,221 securities that may
be subject to stabilization222 and stock lending activity.223

It follows from these provisions that the provider of execution-only services
will be under the duty to warn the customer when the latter intends to enter into
unusually risky transactions, such as transactions in warrants or derivatives. In
other cases, however, the duty to warn will not arise.
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7.5.5 The character and scope of investor protection in the execution-
only relationship

The analysis of the developments in English law prior to the adoption of the ISD
II shows that this legal system has made a choice in favour of a limited investor
protection in the execution-only relationship consisting, however, of both proce-
dural and substantive elements.

The main emphasis is placed upon procedural protection. Yet, its scope is
particularly restricted due to the fact that the duty to know one’s customer and to
assess the ‘suitability’ of the transactions for the customer does not apply in the
execution-only relationship at all and an extensive positive duty to inform only
exists in those cases where particularly complex investment products are involved.
The only prerequisites for informed consent which are required under the conduct
of business rules in those cases where a transaction does not relate to such pro-
ducts are the duty of investment firms to take reasonable steps to communicate in
a way which is clear, fair and not misleading and, in the case of unusually risky
transactions, the duty to take reasonable steps to ensure that the private customer
understands the nature of the risks involved. Neither common law nor the
conduct of business rules impose on investment services providers a positive duty
to advise in the execution-only relationship. The limited scope of procedural
protection is explained by the limited nature of execution-only services to which
the idea of investors’ self-responsibility is central. At the same time, the duty to
warn the customer of the risks involved in unusually risky transactions, in particu-
lar in derivatives, and the detailed guidelines contained in the COB regarding
compliance with this duty play an important role in ensuring that customers
understand the risk and make an informed investment decision.

Substantive protection in the sense of preventing the investor from conclud-
ing a certain transaction against his or her will comes into play only in the case
of transactions in a contingent liability investment when the customer does not
avail him or herself of sufficient securities to be able to meet his or her potential
obligations under such transactions and the provider is not prepared to make him
or her a loan or grant credit for this purpose. Only in this case is the investor
protected against him or herself. Such protection is achieved through imposing
on investment services providers the duty to check the compliance of the cus-
tomer’s transactions with margin requirements, which fully applies to execution-
only services despite their limited scope. At present, however, it is not entirely
clear whether the customer may also be attributed with contributory fault and
held to be, at least partially, liable in negligence for concluding a transaction
which does not comply with margin requirements after having been properly
informed about the margin being overdrawn and the risks involved in concluding
the transaction in such circumstances. In view of the fact that the FSMA 2000
stresses the importance of investors’ self-responsibility, it is not unlikely that in
such a case the provider will not be held liable at all for any losses arising from the
investor’s unsuccessful transaction.

The present situation of English law concerning the duties of care owed by
the providers of investment services in the execution-only relationship reveals
important differences with the provisions of the ISD II. First of all, in contrast to
the ISD II which does not contain any substantive restrictions on the conclusion
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of unusually risky investment transactions, English law does impose an obligation
on the providers of investment services to prevent the execution of transactions
in derivatives if the margin requirements are not complied with. The most striking
difference, however, concerns the ‘know your customer’ principle. Whereas the
ISD II has introduced an ‘appropriateness’ test which requires the providers of
execution-only services to have at least a minimum knowledge of their customers,
English law does not impose any requirements in this respect. Furthermore, the
information requirements under the ISD II appear to be more extensive than
under English law, as under the ISD II the providers are always under an extensive
positive duty of disclosure which, in contrast to English law, is not limited to those
cases in which financial products are involved, but in all cases in which financial
instruments are involved it is required that the provider should supply its cus-
tomers with appropriate information, in particular about such instruments and
proposed investment strategies. The level of the procedural protection under the
ISD II is therefore higher than under English law as it has developed after the
adoption of the ISD I.

7.5.6 Synthesis and conclusion

The overview of the developments in English law shows that English law has
addressed the need to protect investors against risky investment transactions by
imposing on the providers of investment services duties of care towards their
customers. These duties have originated from common law, in particular the rules
related to professional negligence and fiduciary relationships, which have devel-
oped within it. However, the need for more clarity in the field of investment
services in particular, has inspired the development of supervision law of a public
law character containing the conduct of business rules which impose on the
providers of investment services specific duties of care towards their (potential)
customers. Such rules were drawn up not only under the FSMA 2000 currently in
force, but had already existed under the regime established by the 2000 Act’s
predecessor – the FSA 1986 adopted even before the ISD I. The conduct of
business rules contained in both acts did not only incorporate the common law
principles, but also defined and supplemented their content. In this way, the com-
mon law concepts have influenced the conduct of business rules and vice versa. At
present, the interaction between common law and the conduct of business rules
manifests itself primarily in the conduct of business rules being used by the courts
to ascertain the standard of care which is applicable in a certain relationship
between the provider and its customer under common law and to fill in the broad
common law concepts which supply the causes of action, whether arising in
contract or tort. Furthermore, in many cases the need to resort to common law is
already circumvented as a result of it being possible for customers to base their
claims on the conduct of business rules directly.

The establishment of a special regime for execution-only services in English
law shows that the interaction between the rules of the common law of contract
and tort, on the one hand, and supervision law, on the other, has allowed one to
develop rules which would take into account the peculiarities of a particular kind
of investment service. The limited scope of execution-only services has led the
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legislator to impose a low standard of care on the providers of such services in
order to preserve the possibility for investors to profit from their own knowledge
and experience in the investment field by paying lower transaction costs com-
pared to other, more extensive and hence expansive, forms of investment services.
The main emphasis in English law is placed on the self-responsibility of the
investor who chooses to make investments on an execution-only basis and is not
to be protected by the law against making unwise investment decisions. Such an
investor is given basic procedural protection which does not include a duty on the
part of the provider of execution-only services to know its customer and is largely
limited to the provider’s duty to communicate in a way which is clear, fair and not
misleading and, in the case of unusually risky transactions, the duty to warn the
customer of the risks involved in such transactions. Substantive protection against
oneself, which finds its expression in the duty to check the compliance of the
customer’s transactions with margin requirements, only exists in the case of
transactions in a contingent liability investment when the customer does not avail
him or herself of sufficient assets to be able to comply with margin requirements
and the provider is not prepared to make him or her a loan or grant him or her
credit for this purpose. However, in view of the explicit emphasis on investors’
self-responsibility in the FSMA 2000, it is not excluded that the customer will
bear a considerable part of the losses arising from a transaction concluded in
breach of the margin requirements provided that he or she has been fully aware
of the margin being overdrawn and the risks involved in concluding transactions
under such circumstances. As far as the level of procedural protection in English
law is concerned, it is currently considerably lower than that secured under the
ISD II. In particular, the English approach to the know your customer principle
in the execution-only relationship will clearly require adjustments in the course
of the implementation of the Directive in this legal system. A difference between
the ISD II and English law also exists concerning the protection of investors
against themselves in transactions in a contingent liability investment. Whereas
such protection is granted in English law, it is not provided for in the ISD II
which primarily aims to ensure the customer’s informed consent.

As the English experience shows, the idea of investor protection has origi-
nated from common law and has been further developed within the framework of
the regulatory law of investor protection without having been prompted by the
fundamental rights enshrined in the ECHR. It was the interaction between com-
mon law and supervision law, rather than that between common law and funda-
mental rights, which led to the establishment of duties of care on the part of
investment services providers which would take into account the peculiarities of
a particular type of investment service. Furthermore, the discussion as to the need
for and the extent of investor protection in the execution-only relationship has
also taken place within common law and, in particular, on the basis of the con-
duct of business rules. Thus, for example, releasing providers of execution-only
services from the duty to know their customers and the duty to ensure the
‘suitability’ of their recommendation to the customers has been justified by the
limited scope of execution-only services as such, although the application of these
duties, at least to a certain extent, to this type of service may equally have been
possible. All this provides evidence that in English law the debate on the need for
and the extent of the protection to be secured for investors in the execution-only
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relationship can be conducted on the basis of common law and the conduct of
business rules embodied in the regulatory law of investor protection.

7.6 Synthesis and final conclusion

This Chapter has addressed the issue of whether EC law, on the one hand, and
German, Dutch and English law, on the other, have addressed the tension be-
tween the nature of execution-only investment services and the idea of the
protection of the weaker party. It has become clear that despite the limited nature
of execution-only services which do not include the provision of investment
advice, neither the ISD II nor the national laws of the legal systems in question,
in particular in the course of the implementation of the ISD II, have refused to
grant protection to non-professional recipients of these services. The development
of investor protection mechanisms has not been prompted by fundamental rights,
but has originated within the national private law, in particular contract law, of
the legal systems in question and, primarily as a result of the need to strengthen
investors’ confidence in the financial market, has further taken place within
specific legislation of a public law character concerned with the supervision and
regulation of the investment services industry. Whereas general private law
concepts had influenced the conduct of business rules included in the regulatory
law of investor protection, at present the conduct of business rules have been
exercising a radiating effect on contract law and in practice have become the
main source of the specific duties of care on the part of execution-only providers
in private law. This process of interaction between supervision law and private law
and a certain eclipse of contract law in defining the precise standard of care owed
by investment services to their customers is to a greater or lesser extent true for all
legal systems in question. It is therefore not fundamental rights  contained in the
national constitutions or the ECHR which fill in the general private law concepts,
but the conduct of business rules which in themselves are a product of a society-
oriented thinking within private and, in particular, contract law.

Notwithstanding that in all the legal systems in question the duties of care
contained in the conduct of business rules serve in the first place the general
interest of the community aiming to ensure the adequate functioning of the
financial markets and are therefore contained in a regulation of a public law
character, at the same time these duties also aim to protect investors’ individual
interests and in fact have their origins within contract law. It is not surprising,
therefore, that despite their incorporation within a public law framework, the
conduct of business rules have also been widely used in private law as part of
precontractual and contractual duties of investment services providers towards
non-professional investors. These rules support and underline the private law
duties of care that an investment services provider owes to its customer and that
are the basis of its precontractual, contractual or tort liability. The conduct of
business rules are thus of a mixed character: relating to the standard to be applied
by investment firms and to be checked by supervisors, they establish public law
rules, on the one hand, and being derivatives of private law itself, they further
specify the content of precontractual and contractual duties in private law and in
this way have a radiating effect on private law, in particular, contract law, on the
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other hand. This mixed character of the conduct of business rules which is true for
all the legal systems in question should, in my view, be taken into account when
considering the extent to which fundamental rights are to have an impact on the
conduct of business rules in so far as they are enforceable within contract law.

Furthermore, in the course of the analysis undertaken in this Chapter, it has
become clear that although the need to protect investors even in the execution-
only relationship is equally shared in all three legal systems and EC law, consider-
able differences exist between them concerning the extent and peculiarities of
such protection. The ISD I has not therefore brought any significant harmonisa-
tion in this respect. The analysis of the scope of protection currently enjoyed by
customers in the execution-only relationship with the provider reveals tension
between an interventionist model based on the idea of substantive fairness and an
informational model based on procedural fairness. Whereas the former model is
aimed at prohibiting the conclusion of those investment transactions which
(potentially) exceed the customer’s ability to pay and in this way to protect
investors against themselves, the latter model considers even the most risky and
(potentially) extremely burdensome investment transactions to be valid provided
that the customer has entered into them on an informed consent basis and thus
emphasizes the importance of freedom. The customer can always make an invest-
ment decision him or herself in German law which has adopted an informational
model. This model has also been reflected in the ISD II which does not impose
substantive restrictions on the conclusion of investment transactions with a view
to protecting investors against themselves. In contrast, Dutch law in particular,
and to a certain extent also English law tend to follow a more interventionist
model in those cases where the intended transaction (potentially) exceeds the
customer’s financial means. Whereas English law contains special rules aimed at
precluding the investor from entering into a transaction in a contingent liability
investment if the margin requirements are not complied with, Dutch law goes
even further and imposes substantive restrictions in all cases where the investor
does not avail him or herself of sufficient financial means to be able to meet his
or her (potential) obligations under the transaction which he or she intends to
conclude. A peculiar feature of the Dutch approach in such cases, however, is that
the investor who has been aware of the fact that the transaction concluded by him
or her has violated substantive restrictions on its conclusion can be attributed
with his or her own fault. Substantive protection is thus combined with proce-
dural protection, and the investor’s self-responsibility in the case of his or her
informed consent to a risky transaction is thus not completely replaced by the
provider’s responsibility. At the same time, the possibility of the provider being
held liable for more than half of all the losses resulting from the transaction
concluded in breach of the substantive restrictions still leads to a considerable
shift from a purely procedural protection, which allows the investor to make his
or her investment decision him or herself, towards substantive protection, which
entails the duty of the investment services provider to refuse the execution of a
certain transaction even against the will of the customer in order to avoid its own
liability. It is notable, however, that despite some voices in the academic literature
in favour of imposing on the providers of execution-only services the duty to
prevent the conclusion of unusually risky investment transactions even if the
customer’s financial potential allows him or her to enter into them, no legal
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system under consideration has opted for such an extensive substantive protection
of investors against themselves.

A further tension between the legal systems exists in relation to the scope of
the procedural protection to be enjoyed by the customer in the execution-only
relationship. The main issue here is whether, in view of a limited scope of
execution-only services as such, the provider of such services has a duty to know
its customer and to inform him or her, and if so, to what extent. The most restric-
tive approach in this respect is taken by English law which relieves the providers
of execution-only services from the duty to know their customers altogether, does
not contain extensive duties to inform apart from those cases in which complex
financial products are involved and imposes the duty to warn the customer of the
risks involved in the intended investment transaction only in those cases where
the transaction is unusually risky. At the other extreme is Dutch law which, being
cautious of preserving the low-cost nature of execution-only services, nevertheless
imposes a rather extensive duty to know one’s customer which requires from the
provider of such services that it should obtain not only information about the
customer’s knowledge in the investment field, but also about his or her financial
situation and investment goals, as well as a particularly broad duty inform. A
middle position among the legal systems in question is occupied by German law
which does impose on the providers of execution-only services both the duty to
know their customers and the duty to inform them, but at the same time consider-
ably restricts the scope of these duties. It appears that it is the German view on
the extent of investor protection in the execution-only relationship which has
prevailed in the ISD II.

The presence of tension between the interventionist and informational
approach to investor protection and the tension concerning the scope of proce-
dural protection in the three legal systems in question provides evidence that the
debate on the need for and the extent of investor protection in the execution-only
relationship can be conducted on the level of general contract and tort law
concepts and, in particular, the detailed rules contained in supervision law which
flesh out the investment firms’ standard of care in the relationship with their
customers under private law. In all three legal systems in question it is primarily
the private law courts and the supervisory authorities which have entered into this
debate in order to ensure investor protection taking into account specific features
of an execution-only service to which the private autonomy and self-responsibility
of the investor is central. As a result of this discussion, the investor’s freedom of
contract was largely preserved, but at the same time put into a new framework
which takes into account the existence of an imbalance in power between the
providers of execution-only services and their customers. The discussion on the
extent of investor protection in the execution-only relationship has also been
conducted in the academic literature where it has largely taken place along the
lines of the conduct of business rules rather than general contract law concepts.
Thus, in German and Dutch literature the debate on whether or not substantive
protection against oneself needs to be extended to cases involving affordable but
nevertheless extremely risky investment transactions has focused on the issue
concerning the scope of the ‘know your customer’ rule. This shows that the
interaction between private law, in particular general contract law, and specific
legislation on investor protection opens up wide possibilities for developing
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concrete rules aimed at protecting the weaker party against risky financial transac-
tions and providing clarity for both the providers of execution-only services and
their customers in respect of the duties owed by the providers to the customers in
dealings with each other without having recourse to fundamental rights.
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Chapter 8
The protection of investors against risky investment

transactions in the advisory relationship by means of
contract law

8.1 Introduction

8.1.1 General

In the previous chapter it has been considered how the legal systems in question
have dealt with the problem of the imbalance in power between investment
services providers and their customers in the execution-only relationship, in
particular, after the adoption of the first Investment Services Directive in 1993
(ISD I). It has been demonstrated that each legal system has addressed this
problem and has dealt with it originally within private law, in particular general
contract law, and subsequently within the supervision laws of a regulatory charac-
ter. It has turned out that in all the legal systems in question one can, to greater
or lesser extent, trace an eclipse of contract law concepts in the area of investor
protection by the conduct of business rules which currently play a leading role in
shaping the content of the providers’ duties of care towards their customers. At
the same time, it would be an exaggeration to say that private law, and in particu-
lar contract law, has no role to play in this area. Instead, the current relationship
between private law norms and the conduct of business rules can be characterized
in terms of the interaction between the two. Whereas, originally, private law
influenced the content of the conduct of business rules, now the latter tend to
determine the content of the former and to use the remedies provided by it.
Furthermore, it has also become clear that all the legal systems in question have
tried to address the tension between a limited scope of the execution-only services
and the need for investor protection. It has been demonstrated that the ISD I has
not brought substantial harmonisation in this area. In the course of its implemen-
tation, considerable differences in the scope of investor protection in the
execution-only relationship have emerged between Dutch law, on the one hand,
which has favoured the approach which is geared more towards protection against
oneself, and English law and, in particular, German law, on the other hand,
favouring a more freedom of contract-oriented approach. All this has shown that
the debate on the need for and the reach of the protection of non-professional
investors in the execution-only relationship can effectively be conducted on the
level of private law, and in particular, on the level of supervision law without
having recourse to fundamental rights. In this Chapter it is of interest to take a
look at how the legal systems in question have dealt with these issues in the case
of the advisory relationship between the investment services provider and its
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client, and to what extent the level of protection in this case differs from that in
the execution-only relationship.

8.1.2 Peculiarities of the advisory relationship

In contrast to execution-only services which consist only of execution and/or the
reception and transmission of client orders by a firm upon the specific instructions
of a client and do not include any recommendations concerning investments
relating to the merits of the transactions, in the advisory relationship between the
parties the involvement of an investment firm goes much further. As the name of
this service already suggests, it includes the element which is absent in the
execution-only relationship, i.e. the provision of investment advice. This implies
that the provider, i.e. the investment adviser, is not only obliged to give its
customers comprehensive information about the merits of the intended invest-
ment transaction, but it should also make a value judgment as to its characteristics
and the risks involved therein. Typically, this will include providing information
about the nature, features, benefits and risks associated with a particular financial
product or range of financial products and advising about the wisdom or otherwise
of entering into particular contracts. The investor therefore expects from the
investment advisor a combination of information about the transaction and
recommendation which would make it clear to him or her whether or not he or
she has to enter into such a transaction. The investor is prepared to pay higher
transaction costs for such services compared to that for execution-only services in
which the provision of recommendations is not included.

Thus, the idea behind the advisory relationship is that in making investment
decisions the investor is assisted by a professional who gives him or her recom-
mendations as to the merits of investment transactions. In the same way, however,
as in the execution-only relationship, in this case the decision as to whether or
not to enter into a particular investment transaction lies with the investor. It is
therefore the investor him or herself who in principle remains responsible for
making investment choices in the exercise of his or her freedom of contract. At
the same time, the fact that the investor pays the provider for its assistance in
making such choices also raises the question of the provider’s responsibility. Is a
provider who is paid by its non-professional customer with a view to making wiser
investment decisions not obliged to take care of the customer’s interests? If it is
obliged to do so, what duties of care does it have to observe in its relationship with
the customer? In particular, is it obliged to protect the customer against him or
herself and to refuse the execution of a transaction which may result in financial
ruin for the customer?

8.1.3 The aim, methodology and plan of the Chapter

Against this background, the primary aim of this Chapter is to discuss how the
legal systems in question and EC law have dealt with the tension between the idea
of self-responsibility of investors in the advisory relationship and the idea of the
protection of non-professional investors, considering that, in essence, such
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investors enter into the advisory relationship due to a lack of personal knowledge
and experience in the investment field and the desire to make profits primarily
thanks to the wisdom of the professional adviser who knows what they do not
know and is paid for sharing this knowledge with them. This Chapter will ap-
proach this tension by comparing the level of the protection available to non-
professional investors in the advisory relationship in each legal system in question
and EC law with that established therein in relation to the execution-only
relationship where, as has been established in the previous Chapter, investor
protection is expected to be much more limited compared to other types of
investment services. For this purpose, the relevant legislation, the case law of the
national courts and, where relevant, the case law of the bodies established as a
result of self-regulation in the branch of investment services providers will be
analysed from the point of view of the existence and the scope of investor protec-
tion against risky investment transactions.

With a view to ensuring the consistency of the present analysis and for the
reasons explained in section 7.1 above, this Chapter will follow the same
methodology which has been applied in Chapter 7 devoted to the execution-only
relationship. It will primarily focus on the approaches to investor protection
developed in the legal systems in question in the course of the implementation of
the ISD I, thereby aiming to clarify two issues concerning the scope of the protec-
tion available to non-professional investors. Firstly, at issue is the approach of the
legal systems in question in those cases where the intended investment transaction
involves particularly high risks for the investor, which, in particular, may be the
case when the investor does not avail him or herself of sufficient financial means
to meet his or her potential obligations under such a transaction. The major
question in this context is whether the adviser is obliged to prevent the conclu-
sion of extremely risky investment contracts in order to escape its own liability for
the losses arising from it. Secondly, if a legal system allows investors to enter into
extremely risky investment transactions which may have disastrous consequences
for their financial situation, the question which needs to be answered is whether
this system provides for the prerequisites of the investor’s informed consent. The
focus of this Chapter is therefore on whether a particular legal system has tended
to protect investors against themselves by considering investment advisors to be
responsible for the consequences of allowing the investor to conclude an ex-
tremely risky investment transaction, or whether it has tended to place the major
emphasis on investors’ self-responsibility in such cases. If it is the investor who is
ultimately responsible for taking an investment decision in the advisory relation-
ship, the issue which needs to be addressed is what role is played by the advisor in
protecting the investor against extremely risky investment contracts, considering
that the adviser is paid by the investor for his or her assistance in making invest-
ment decisions. These issues will be discussed primarily in the context of invest-
ment transactions financed by borrowed money and, in particular, transactions in
derivatives, in which the highest risks are involved. Due to the fact that more
general issues, such as the relationship between contract law and the conduct of
business rules in each legal system in question, have been discussed in Chapter 7
and the conclusions arrived at therein equally apply to the advisory relationship,
these issues will not be discussed in this Chapter. Instead, this Chapter will focus
on more specific issues which arise in the advisory relationship and compare the
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1 Commission Directive 2006/73/EC implementing Directive 2004/39/EC of the Euro-
pean Parliament and of the Council as regards organisational and operating condi-
tions for investment firms and defined terms for the purposes of that Directive (Level
2 Directive).

level of investor protection in this case to that available in the execution-only
relationship.

In the light of this, the structure of the present Chapter will be as follows.
First, the EC approach to investor protection in the advisory relationship, as
adopted in the ISD I and ISD II, will be discussed (8.2). Against this background,
attention will subsequently be given to the national approaches to this issue as
adopted in German law (8.3), Dutch law (8.4) and English law (8.5). In view of
the fact that this analysis is undertaken for the purpose of examining the possibili-
ties for the protection of the weaker party in contract law and the extent of such
protection, a critical evaluation of the approach taken in each legal system in this
respect lies outside the scope of this Chapter.

8.2 EC Law

8.2.1 Introduction

As has been mentioned in sections 7.2.1 and 7.2.2 above, a characteristic feature
of the EC rules relating to investment services is that contract law in this area is
partly superseded by supervision rules. This has been the result of the adoption of
the Investment Services Directive of 1993 (ISD I) and the Markets in Financial
Instruments Directive of 2004 (ISD II or MiFID) which contain the principles and
rules of business conduct which must be observed by the providers of investment
services in their dealings with customers. The ISD I has played an important role
in giving an impulse to the process of rendering the old contract law rules in the
national legal systems concrete by more detailed duties of care contained in the
conduct of business rules. The Directive itself, however, did not lay down concrete
conduct of business rules, and did not make (the extent of) the applicability of the
broadly formulated principles of business conduct contained therein dependent
upon the type of an investment service involved. As a result, the three principles
of business conduct – the loyalty principle, the informed consent principle, and
the ‘know your customer’ principle – seemed to be equally applicable to all types
of investment services, including investment advice services. In view of the fact
that these principles were discussed in detail in section 8.2.2 above, this section
will consider the conduct of business principles and rules contained in the ISD II.
This Directive further strengthened the tendency towards accommodating
contract law rules within the regulatory law of investor protection, which in some
legal systems was provoked by the ISD I. Although the ISD II (the Level 1 Direc-
tive) has been drafted according to the Lamfalussy architecture and aims to lay
down only framework principles, it nevertheless considerably clarifies the three
principles embodied in the ISD I and takes into account the scope of the invest-
ment service provided. Furthermore, the Commission Directive implementing the
ISD II,1 in particular as far as the conduct of business rules are concerned (the
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2 See Background Note to the Draft Commission Directive Implementing the Markets
in Financial Instruments Directive 2004/39/EC (‘MiFID’), s. 7.2.

Level 2 Directive), which is largely based on the technical advice produced by the
CESR, provides further guidelines as to the content of the three principles.

In the light of this, in this section I will focus on the conduct of business rules
contained in the ISD II which apply to the advisory relationship and will discuss
these rules in the context of the original proposals made by the Committee of
European Securities Regulators (CESR) – an independent advisory body in the
field of securities which assists the Commission in the preparation of technical
implementing legislation on the basis of a Commission mandate (8.2.2). Building
upon this discussion, subsequently, the character and scope of investor protection
in the advisory relationship will be analysed (8.2.3).

8.2.2 The conduct of business rules under the ISD II

8.2.2.1 The loyalty principle

First of all, Article 19 (1) of the Level 1 Directive makes it clear that the loyalty
principle applies to all investment services and specifies the content of this
principle. According to this provision: ‘Member States shall require that, when
providing investment services and/or, where appropriate, ancillary services to
clients, an investment firm acts honestly, fairly and professionally in accordance
with the best interests of its clients.’ In its turn, Article 26 of the Level 2 Directive
further explains the meaning of this provision, by establishing that investment
firms are considered to act contrary to it ‘if they pay or are paid any fee or commis-
sion, or provide or are provided with any non-monetary benefit’ other than those
mentioned in this Article. As a consequence, under the loyalty principle, firms are
prohibited from offering or accepting payments or any other benefits – induce-
ments – if such compensation would be detrimental to the interests of their
clients, whether professional or non-professional.2 The loyalty principle equally
applies in the advisory and execution-only relationship with a customer. In this
respect, therefore, the level of protection available to investors does not differ
between the two forms of investment services.

8.2.2.2 The informed consent principle

Secondly, paragraphs 2 and 3 of Article 19 of the Level 1 Directive contain the
informed consent principle which, under the ISD II, equally applies to all kinds
of relationship between the investment services provider and its customer, includ-
ing the advisory relationship. Article 19 (2) provides that all information, includ-
ing marketing communications, addressed by the investment firm to its (poten-
tial) clients must be ‘fair, clear and not misleading’. Article 19 (3) goes even
further by stating that (potential) clients must be provided with appropriate
information in a form which is comprehensible to them, in particular concerning
financial instruments and proposed investment strategies, ‘so that they are rea-
sonably able to understand the nature and risks of the investment service and of
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3 According to para. 44 of the preamble to the Level 2 Directive: ‘Appropriate and
proportionate information requirements should be established which take into
account the status of a client as either retail or professional. An objective of Directive
2004/39/EC [ISD II (OC)] is to ensure a proportionate balance between investor
protection and the disclosure obligations which apply to investment firms. To this
end, it is appropriate that less stringent specific information requirements be included
in this Directive with respect to professional clients than apply to retail clients.
Professional clients should, subject to limited exceptions, be able to identify for
themselves the information that is necessary for them to make an informed decision,
and to ask the investment firm to provide that information.’ 

the specific type of financial instrument that is being offered and, consequently,
to take investment decisions on an informed basis’. The information should
include appropriate guidance on and warnings against the risks associated with
investments in those instruments or in respect of particular investment strategies
and these may be provided in a standardized format. The informed consent prin-
ciple as laid down in paragraphs 2 and 3 of Article 19 of the Level 1 Directive is
further elaborated in the Level 2 Directive which contains more detailed require-
ments regarding the nature and extent of the information to be provided to
(potential) clients as well as the times when and the way in which investment
firms should provide this information. In specifying the information requirements,
this document also takes into account the client’s nature and calibrates the appli-
cation of the provisions in respect of professional and non-professional clients.3

It is assumed that professional investors should in principle be able to identify for
themselves the information which they need to be able to make an informed
investment decision, and that they should therefore be provided with only that
information which they themselves request. Extensive duties to inform exist,
however, in those cases where investment services are provided to (potential)
non-professional clients ((potential) retail clients). In particular, the Level 2
Directive contains a detailed list of conditions with which information to non-
professional clients must comply in order to be ‘fair, clear and not misleading’ in
the sense of Article 19 (2) of the Level 1 Directive. In particular, it is stated that
the information must not emphasize any potential benefits of an investment or
financial instrument without also giving a fair and prominent indication of any
relevant risks (Article 27 (2)), and, where the information contains an indication
of the past performances of a financial instrument or an investment service, it
must not include that indication as the most prominent feature of the communi-
cation (Article 27 (4) (a)). Furthermore, the Level 2 Directive also includes
detailed requirements as to the information about the risks involved in purchasing
a certain financial instrument. According to Article 31 (2):

‘The description of risks shall include, where relevant to the specific type of instrument
concerned and the status and level of knowledge of the client, the following elements:
a) the risks associated with that type of financial instrument, including an explanation

of leverage and its effect and the risk of losing the entire investment;
b) the volatility of the price of such instruments and any limitations on the available

market for such instruments;
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c) the fact that an investor might assume as a result of transactions in such instruments
financial commitments and other additional obligations, including contingent
liabilities, additional to the cost of acquiring the instruments;

d) any margin requirements or similar obligations, applicable to instruments of that
type.’

It is notable that neither the Level 1 Directive nor the Level 2 Directive imposes
more far-reaching duties to inform on investment advisors. Therefore, in this
respect, the level of investor protection in the case of the advisory relationship is
not higher than that in the execution-only relationship.

8.2.2.3 The ‘know your customer’ principle

Thirdly, Article 19 of the Level 1 Directive contains a ‘know your customer’
principle. As has been explained in section 7.2.3 above, the issue of the applica-
bility of this principle in the execution-only relationship proved to be highly
controversial at the time when the Directive was drafted. As a consequence, the
ISD II introduced three different regimes governing the applicability of the ‘know
your customer’ principle which vary according to the extent of the investment
firm’s duties with regard to gathering information about the (potential) client and
evaluating such information. In relation to the execution-only services in ‘non-
complex’ financial instruments provided at the initiative of the investor, the
Directive established the regime where the ‘know your customer’ principle does not
apply at all. For all other execution-only services, in particular services in ‘com-
plex’ financial instruments such as derivatives, a compromise regime was estab-
lished in the form of an ‘appropriateness’ test. The key characteristic of this regime
is that the information about the client which has to be gathered includes only
information about his or her knowledge and experience in the investment field
and that investment firms are obliged to seek rather than obtain such information.
Finally, for those investment services that entail an element of recommendation
on the part of a financial services provider, such as investment advice, the ISD II
requires the highest level of knowledge by the provider concerning the facts about
the client, and, to this end, imposes on investment firms the most stringent test
– a ‘suitability’ test.

According to Article 19 (4), which contains the ‘suitability’ test, when
providing investment advice the investment firm is obliged to ‘obtain the neces-
sary information regarding the client’s or potential client’s knowledge and expe-
rience in the investment field relevant to the specific type of product or service,
his financial situation and his involvement objectives so as to enable the firm
recommend to the client or potential client the investment services and financial
instruments that are suitable for him’. This provision fully applies in the case of
investment advice to non-professional customers. Article 35 of the Level 2
Directive further clarifies the meaning of this provision. It states that the provider
should obtain such information about the client which would enable him to
recommend the investment transaction which a) meets the investment objectives
of the client; b) is such that the client is able financially to bear the investment
risks involved therein, and c) is such that the client is able to understand such
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4 The Level 2 Directive specifies the content of the information to be obtained about
the (potential) client’s financial situation and his investment objectives. According
to Article 35 (3) and (4), the information regarding the financial situation of the
(potential) client must include, where relevant, information on the sources and
extent of his regular income, his assets, including liquid assets, investment and real
property, and his regular financial commitments; the information regarding the
investment objectives of the (potential) client must include, where relevant, informa-
tion on the length of time for which the client wishes to hold the investment, his
preference regarding risk taking, his risk profile, and the purposes of the investment.

5 Compare para. 74, fn. 18, of the CESR’s proposal ‘The Harmonisation of Conduct of
Business Rules’.

risks.4 A transaction may be considered unsuitable for a customer, inter alia ,
because of the instrument involved, such as a derivative, because of the type of
transaction, such as the sale of options, or because of the frequency of the cus-
tomer’s trading.5 Article 35 also addresses the issue of the consequences of the
provider’s failure to obtain the information required by Article 19 (4) of the Level
1 Directive. According to paragraph 5 of this Article, in such a case the provider
must not recommend investment services or financial instruments to the (poten-
tial) client.

It follows from these provisions that the duty to know one’s customer in the
advisory relationship goes much further than in the execution-only relationship.
First of all, they make it clear that the investment services provider must not only
seek but obtain the information about the customer required by Article 19 (4) of
the ISD II in order to be allowed to advise the customer and thus to perform its
obligations under the contract. In other words, in the absence of the information
about the customer the provider cannot engage in the provision of investment
advice services. Secondly, the scope of the information about the customer to be
obtained by the provider is also much broader. In contrast to execution-only
services, in the advisory relationship the provider must gather not only the
information about the customer’s knowledge and experience in the investment
field, but also about his or her financial situation and investment objectives.

Both the Level 1 and the Level 2 Directive, however, do not explicitly give
an answer to the question of whether the investment advisor which has obtained
all the information about the (potential) customer required by Article 19 (4) of
the ISD II is allowed to execute a transaction which is not suitable for the cus-
tomer. This issue was addressed in the CESR’s proposal ‘The Harmonisation of
Conduct of Business Rules’ which contained the following provisions:

‘Where an investment firm receives an order regarding a transaction that it considers – in
the light of the information disclosed to it by the customer and the information available
to it, including the information arising from the customer relationship – not suitable for
the customer, it must advise the customer accordingly and provide appropriate information
on the transaction, including any necessary risk warning. The investment firm may
transmit or execute the order only if the customer nonetheless confirms his intention to
proceed with the transaction in writing or by telephone and recorded, and provided that
such confirmation contains an explicit reference to the warning received.’
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6 According to para. 72 of the CESR’s proposal ‘The Harmonisation of Conduct of
Business Rules’: ‘When an investment firm provides investment advice to the
customer, it must have reasonable grounds to believe, in light of the information
disclosed to it by the customer and the information available to it, including the
information arising from the customer relationship, that this investment advice is
suitable for him. The investment firm must communicate the reasons why the advice
is suitable for him. The investment firm must communicate the reasons why the
advice is considered to be in the best interests of the customers at the time the advice
is given.’ 

It follows from this provision that the adviser may execute the transaction which
is unsuitable for the customer provided that the customer gives his or her informed
consent thereto. It is notable that such a provision has not been included in the
Level 1 and Level 2 Directive, which largely follow the CESR’s proposals regard-
ing the ‘suitability’ test.6 It appears, however, that, as the directives do not contain
an explicit prohibition of executing unsuitable transactions, the providers of
investment advice are not obliged to refuse to execute such transactions provided
they have explained their unsuitability to the customer, but the latter has never-
theless insisted on the execution.

8.2.3 The character and scope of investor protection in the advisory
relationship

The overview of the three core principles elaborated in the ISD II – the loyalty
principle, the informed consent principle, and the ‘know your customer’ principle
– provides evidence that, in the same way as in the execution-only relationship,
in the advisory relationship EC law also aims to protect non-professional investors
against risky financial transactions solely by procedural means. Special emphasis
in the advisory relationship is placed on ensuring that the investor understands
the nature of particular financial instruments to which the service relates and the
risks involved therein. The level of procedural protection in this relationship,
however, is higher than that in the execution-only relationship due to more
stringent requirements with regard to the assessment of the suitability of a particu-
lar investment transaction for the customer. The test established by the ISD II in
this respect is aimed at making the investor aware of the suitability of the in-
tended investment transaction for him or her considering his or her personal
circumstances, and places responsibility for ensuring such suitability on the
investment advisor. In contrast to the execution-only relationship, in the advisory
relationship the provider must obtain not only the information about the cus-
tomer’s knowledge and experience in the investment field, but also about his or
her financial situation and investment objectives, and, above all, the provider is
not allowed to provide investment advice without having this information.
Warning the customer about the impossibility of properly assessing the suitability
of a particular transaction for him or her due to the lack of necessary information
is therefore insufficient for the investment firm to be allowed to proceed with the
provision of investment advice services.
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It appears that procedural protection is also a limit to investor protection in
those cases where the investment transaction is unsuitable, including where the
unsuitability of the transaction is explained by the lack of sufficient financial
means on the part of the investor for meeting his or her (potential) obligations
under such a transaction. The fact that the ISD II does not explicitly prohibit the
providers of investment advice from executing transactions which are unsuitable
for investors supports this conclusion. This shows that EC law places emphasis on
investors’ self-responsibility not only in the execution-only relationship, where
the service is limited to the pure transmission or execution of orders, but also in
the advisory relationship, where the involvement of the provider goes much
further and includes making recommendations which would assist the investor in
making a reasonable investment decision.

Thus, it can be concluded that EC law currently does not impose any substan-
tive restrictions on the conclusion of risky investment transactions in the advisory
relationship. Instead, it tends to stress the importance of the investor’s informed
consent and, for this purpose, imposes on the investment adviser extensive duties
to inform and to warn the customer about the nature and risks involved in a
particular financial instrument to which the service relates, as well as the duty to
know its customer and to ensure that the investment transaction is suitable for
him or her.

8.2.4 Synthesis and conclusion

By adopting the ISD II, the EU legislator has acknowledged the need to protect
investors in an advisory relationship and has opted for a high level of harmonisa-
tion in this field. In doing so, it has dealt with the tension between the idea of
investors’ self-responsibility in an advisory relationship and the need for the
protection of non-professional investors who usually lack sufficient knowledge and
experience in the investment field and are prepared to pay investment advisers in
order to be able to rely on their authoritative opinion when making investment
decisions.

Despite a close relationship between the investment adviser and customer,
however, the EU legislator refused to protect investors against themselves and, for
this purpose, to impose on advisers the duty to refuse the execution of those
transactions which are incompatible with the customer’s profile. Such an ap-
proach has not been adopted even with regard to those cases where the customer
lacks sufficient financial means to be able to meet his or her (potential) obliga-
tions under the intended transaction. In all cases, therefore, however risky and
potentially burdensome a particular transaction may be, the power to make an
investment decision has been left in the hands of the investor him or herself. The
role of the investment adviser has been limited to providing professional advice
to the customer and thus ensuring that the latter takes his or her decision on an
informed basis. In this way, EC law adopted its traditional approach based on the
‘information paradigm’ which is aimed at protecting investors against risky
investment transactions by means of creating prerequisites for the investor’s
informed consent wherever possible and not through making decisions for the
investor considering it to be the most wise, reasonable and appropriate.
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Thus, in the same way as in the execution-only relationship, the protection
of non-professional investors in the advisory relationship has been of a procedural
character. In contrast to the execution-only relationship, however, the scope of
the procedural protection in this case is broader. A higher level of such protection
is achieved primarily through a more extensive duty to know one’s customer,
which requires from the providers of investment advice services that they assess
the ‘suitability’ of each transaction for the customer, and, in particular, prohibits
advisors from recommending a particular transaction in the absence of sufficient
information about the customer. A more stringent duty to know one’s customer
in the advisory relationship goes hand-in-hand with the fact that, in contrast to
the execution-only relationship, the main obligation of the provider in such a case
is to advise the customer, and this obligation can be properly fulfilled only if the
provider sufficiently knows him or her.

The introduction in the ISD II of the different regimes of procedural protec-
tion in the case of the execution-only and advisory relationship shows that the
debate on the scope of the protection in EC law can be conducted on the level of
more concrete principles of a contract law origin which are now embodied in
supervision law – the loyalty principle, the informed consent principle, and the
‘know your customer’ principle, without recourse to the broader principles enshrined
in the EU Charter of Fundamental Rights. As the EC experience shows, an impor-
tant advantage of conducting the debate on the desirable extent of investor
protection on the level of more specific principles is that it allows the peculiarities
of a specific investment service to be taken into account. This, in its turn, secures
a wider choice of investment services and thus increases the possibility for the
investor to make use of a service which suits his or her individual needs and
preferences best of all.

8.3 German law

8.3.1 Introduction

As has been mentioned in section 7.3.1 of the previous Chapter, in 1993 the
German Federal Supreme Court in private law matters delivered a decision in the
Bond case7 which has become a leading authority on the issue of the duties of care
on the part of investment services providers in general contract law. However,
with the adoption of the Securities Trading Act in 1994 (Wertpapierhandelsgesetz
(WpHG)), implementing the ISD I and introducing the detailed conduct of
business rules, the leading role in the protection of investors against risky invest-
ment transactions has shifted from contract law to supervision law. Originating
from contract law, the conduct of business rules embodied in sections 31 and 32
of the WpHG have had a profound impact on the content of broadly formulated
private law norms and in practice have become the main source of the duties of
the providers of investment advice services. Despite a certain eclipse of contract
law rules in the area of the duties of care in the advisory relationship, however, it
appears important for the purposes of this Chapter to consider not only the duties
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of care on the part of investment advisers contained in the conduct of business
rules, but also the duties of care established within contract law. Of particular
interest is the approach to the duties of care adopted by the Supreme Court in the
Bond case, for the duties established therein have played an important role for the
development of the conduct of business rules applicable in the advisory relation-
ship in particular, and the investor protection on the level of regulatory law in
general. Furthermore, the rules contained in the Supreme Court’s decision in
Bond deserve special attention because they have not been completely superseded
by supervision rules, and, at least formally, the duties of care established in Bond
on the basis of contract law and the duties contained in the conduct of business
rules do not exclude each other.

In the light of this, in this section I will first focus on the duties of care which
were established on the basis of contract law, in particular in the decision of the
Supreme Court in Bond (8.3.2). Subsequently, attention will be given to the
conduct of business rules adopted in the course of the implementation of Article
11 of the ISD I in German law which are applicable in the advisory relationship
(8.3.3). Finally, the character and scope of the protection of non-professional
investors in German law will be analysed (8.3.4)

8.3.2 The duties of care in the advisory relationship under contract law:
Bond

An investment services provider is under a primary contractual obligation to
supply its customers with sound advice under the concept of positive breach of
contract (Positive Vertragsverletzung) combined with the notion of a (tacitly
concluded) contract of advice ((stillschweigend abgeschlossenen) Beratungsvertrag).
Even though, as we shall see in subsection 8.3.3 below, the scope of the advisor’s
duty of care is largely determined by the conduct of business rules, these contract
law concepts still provide the basis for the investment adviser’s liability for a
breach of its duties of care towards the customer and therefore continue to play
an important role in the advisory relationship where the provision of investment
advice is the main obligation under the contract between the investment firm and
its customer.

Furthermore, it is notable that the notions of Positive Vertragsverletzung and
of a (stillschweigend abgeschlossenen) Beratungsvertrag became the legal basis for the
development of the duties of care applicable to investment advisers within
contract law which have subsequently influenced the content of the conduct of
business rules. The leading authority with regard to the duties of care which
investment services providers owe their customers on the basis of these contract
law concepts and the circumstances in which such duties arise has been provided
by the decision of the Supreme Court in the Bond case.8 The case dates back to
1988 and 1989 when a number of German banks placed bonds issued by the
Australian company Bond-Finance Ltd with their German customers. Already in
June 1988, however, the Australian Rating Agency had given these bonds a ‘BB’
rating indicating their speculative nature, followed, in December of the same year,
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by a ‘B’ rating pointing to their highly speculative nature. Despite this, the bonds
were admitted to the Frankfurt stock exchange in March 1989. The admission was
soon followed by a ‘CCC’ rating, indicating the imminent insolvency of the issuer.
Some of the sales of these bonds to German customers took place after this date.
The banks relied on the prospectus used for admission to the stock exchange, and
they did not know of the negative ratings. When Bond-Finance Ltd became
bankrupt, and the bonds were rendered worthless, some of German banks refused
to pay back the purchase price of the bonds to their clients and were sued by in-
vestors. The plaintiffs in the Bond case were a married couple who had had current
accounts with the defendant bank for more than 20 years. During that period they
had also been investing their savings in the very safe high interest time deposit
accounts and German government bonds. In March 1989, the plaintiffs ap-
proached the defendant bank concerning a new investment of DM 20,000. The
defendant bank’s ‘special investment adviser’ recommended to the plaintiffs an
investment in the unfortunate bonds of the Australian Bond Group. The bank’s
expert did not explain to the plaintiffs the nature and risks attached to this
investment, but he assured the customers that there was ‘no currency risk’ when
buying these bonds. In reliance on the expert’s advice, the couple invested DM
20,000 in the Bond Group which, in 1990, went into receivership and the couple’s
bonds became worthless. The couple claimed damages for breach of contract
arguing that the investment advice given to them by the bank was negligent.

In its judgment, the Supreme Court upheld the couples’ claim and held the
bank to be liable in damages for the breach of its duty to provide correct and
exhaustive advice. The legal basis for such a duty was found in a tacitly concluded
contract to advise (stillschweigend abgeschlossenen Beratungsvertrag). According to
the Supreme Court:

‘Tritt ein Anlageinteressent an eine Bank oder der Anlageberater einer Bank an einen
Kunden heran, um über die Anlage eines Geldbetrages beraten zu werden bzw. zu beraten,
so wird das darin liegende Angebot zum Abschluß eines Beratungsvertrages stillschweigend
durch die Aufnahme des Beratungsgespächs angenommen.’9

Thus, in the view of the Court, a contract of advice is considered to have been
tacitly concluded if a customer approaches his bank in order to obtain some advice
on an investment matter and the bank then discusses the subject with the cus-
tomer. Applying these principles to the circumstances of the case at hand, the
Court pointed out that the bank had incorporated the bonds issued by the Austra-
lian company Bond-Finance Ltd into the investment programmes for its customers
and supported them in their decision to purchase these securities. The Court
further took into account the circumstances in which the bank had made a
statement concerning a financial matter. It pointed out that there was a long-
standing relationship between the bank and the plaintiffs and that the bank knew
that the plaintiffs were inexperienced in financial matters and would rely entirely
on its advice when deciding how to invest their money. In addition, the Court
emphasized that the bank had a significant economic self-interest in the transac-
tion because it had recommended an investment that was included in the bank’s
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portfolio scheme especially designed to attract stock-market investments by
private customers. In these circumstances, a contract of advice was considered by
the Court to have been concluded. 

Once a contract of advice is considered to have been concluded, the bank is
considered to be under the general duty to provide correct and diligent investment
advice. According to the Court, the content and scope of this general duty
depends on a number of circumstances relating to the person of the customer, on
the one hand, and the object of the investment, on the other. According to the
Court, the circumstances relating to the person of the customer include, in
particular, the customer’s knowledge of the kind of investment transactions he
intends to enter into and his readiness to take certain risks. In this respect, the
bank has to consider, above all, whether the customer is an experienced investor
and what investment goal he is pursuing. In particular, advice has to be provided
taking into account whether an intended investment transaction is aimed at
making a certain investment or has a purely speculative character. The recom-
mended investment should, in the words of the Court, be geared towards the
personal circumstances of the customer taking into account his investment goals,
and thus be suitable for that customer (‘anlegergerechte’ Beratung). If the bank does
not have information concerning these facts about the customer, it is obliged to
obtain such information, so ruled the Court. As for the object of the investment,
the Court pointed out that the advice should refer to those characteristics of such
an object and the risks involved therein which are of significant importance for
the investor’s decision as to whether or not to invest therein ( ‘objektgerechte’
Beratung). In this respect, in the view of the Court, a distinction should be made
between general risks involved in the investment object, such as the economic
situation or the development of the stock-exchange market, and specific risks
which follow from the individual characteristics of the investment object, such as
risks relating to the exchange rate, the interest rate or currency. For the scope of
the advice it is of particular importance, according to the Court, whether the
advising bank has included the investment object in the investment programme
which it has drawn up and whether it has based its advice on this investment
programme. If the bank includes foreign securities in such a programme, it is
obliged to inquire into the ratings of such securities and to carry out its own
investigation into these ratings. In the words of the Court:

‘Der Anlageinteressent darf davon ausgehen, daß seine ihn beratende Bank, der er sich
aufgrund der von dieser in Anspruch genommenen Sachkunde anvertraut, die von ihr in
das Anlageprogramm aufgenommenen Papiere selbst als ‘gut’ bevunden hat.’10

A mere listing of a certain company on the German stock market is not, in the
view of the Court, an indicator of the company’s financial standing. The Court
also observed that a bank involved in providing such a recommendation must
obtain information about all circumstances which can be of importance for the
investment transaction. If it fails to obtain such information, it has to inform the
customer about this fact and make it clear that, due to the lack of its own informa-
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tion, it is not able to provide advice regarding, for example, any concrete risks
involved in a particular transaction.

In the case at hand, the investment advice supplied was found by the Court
to be neither anlegergerecht nor objektgerecht. The bank was aware of the fact that
the couple had always been investing their money in a very conservative way
(savings and government bonds), thereby avoiding any risk of suffering a total loss.
Therefore, the bank’s recommendation that they switch to an investment includ-
ing much higher risks, such as the purchase of foreign bonds, had to be accompa-
nied by a clear and detailed warning of the inherent risks. Although the invest-
ment adviser’s statement that the transaction did not involve any currency risks
was in itself correct, in the view of the Court it was nevertheless misleading
because the adviser had not said anything about the general risk of bond issues,
such as the risk of a total loss in the case of the insolvency of the bond-issuing
company. Furthermore, the bank had failed to conduct its own investigation into
the financial standing of the Australian company Bond-Finance Ltd which had
issued the bonds. In view of all that, the Court found that the bank had violated
its duty to provide correct and diligent investment advice.

With this decision, the German Supreme Court clarified the circumstances
under which the general duty to provide correct and diligent investment advice
arises, as well as the content and scope of this duty. Under this decision, such a
duty arises in those cases where a contract of advice had been concluded. Such a
contract is considered to have been concluded when the provider implicitly or
explicitly makes recommendations to the customer concerning the investment of
his or her money. The general duty to give correct and diligent advice presupposes
two other more specific duties of care on the part of the investment advisor – the
duty to know one’s customer (‘anlegergerechte’ Beratung) and the duty to know
one’s merchandise (‘objektgerechte’ Beratung). Furthermore, in certain circum-
stances, the duty to give correct and diligent advice also entails the duty to inform
and even warn the customer concerning certain facts known to the adviser or
certain risks involved in the intended investment transaction. Thus, the effect of
the decision of the Supreme Court in Bond was to strengthen the investment
advisor’s responsibility concerning the suitability of a particular investment
transaction for a particular investor and to improve the quality of the securities
offered by the advisor.

The approach taken by the Supreme Court in this decision was further
elaborated in the subsequent case law of the private law courts,11 and, as will be
considered in more detail in section 8.3.3 below, was reflected in the content of
the conduct of business rules laid down in the WpHG which now constitutes the
main source of the duties of care on the part of investment services providers. At
the same time, the decision in Bond is still of practical importance, in particular,
because, as will be explained in more detail in subsection 8.3.3.3 below, the
WpHG in principle does not contain a positive duty to advise. Therefore, even
after the adoption of this legislation, the provider of investment services could
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primarily be found in breach of its duty to advise on the basis of contract law, in
particular as laid down by the Supreme Court in Bond, and thus in those cases
where the contract of advice had been concluded. What is interesting in this
context is that once the existence of the advisory relationship is established, in
essence, the provision of investment advice appears to be not so much the duty
of care imposed on the provider, but rather the service which the provider ex-
plicitly or implicitly has agreed to provide. 12 In other words, the duty to advise
exists in the advisory relationship not because the law has established this, but
because the party had assumed this under the contract of advice in which it had
explicitly or implicitly entered into. Hence, in such a case, the duty to know one’s
customer and the duty to know one’s merchandise as laid down in Bond can be
considered to be requirements as to the quality of the provider’s performance of
its main obligation under the contract of advice, i.e. to provide correct and
diligent advice which would enable the customer to take a reasonable investment
decision.

8.3.3 The conduct of business rules in the advisory relationship

As has already been mentioned above, after the implementation of the ISD I in
the WpHG, in many respects the leading role in determining the content of the
duties of care of investment services providers has passed from contract law to the
conduct of business rules. Non-compliance with these duties in the advisory
relationship may lead to investment advice not being considered to be correct and
diligent in the sense of the Bond case, which, in its turn, may entail the liability
of the investment adviser on the basis of the contract law concept of positive
breach of contract (Positive Vertragsverletzung). It is therefore appropriate to
consider three duties of care established by section 31 of the WpHG which must
be observed by the providers of investment advice – the general duty of loyalty,
the duty to know one’s customer and the duty to inform the customer – and, in
particular, to compare the scope of their application to that in the execution-only
relationship. Each of these duties will be discussed below.

8.3.3.1 The general duty of loyalty

Section 31 (1) no. 1 of the WpHG implements the loyalty principle contained in
Article 11 of the ISD I and imposes on investment services providers a general
duty to act professionally, carefully and in accordance with the best interests of
their clients – the general duty of loyalty (Interessengewahrungspflicht). This ge-
neral duty follows from the role of the investment services provider as a profes-
sional party and therefore applies to all types of investment services, including
those provided on the basis of an advisory relationship.13

In contrast to its approach to execution-only services, however, the legislator
has provided more clarity as to what the general duty of loyalty implies in the
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advisory relationship by including specific rules in section 32 of the WpHG. Thus,
according to section 32 (1) no. 1 it is prohibited for the providers of investment
advice services to recommend a purchase or sale of securities, money market in-
struments or derivatives to the customer if, and so far as, such a recommendation
is not in the customer’s interests. This prohibition applies in the case of all
investors, whether professional or non-professional. Whether a certain advice is
in the customer’s interest must be established ex ante.14 There is, however, agree-
ment in the German literature that the investment advisor should enjoy an
appropriate margin of appreciation when providing its service, as otherwise a
considerable part of investment risks could be shifted on to it.15 At the same time,
the courts can adequately check the comprehensiveness and precision of the
established facts on which the recommendation is based, as well as the accuracy
of the assessment of the customer’s interests.16 An example of advice which is
potentially contrary to the customer’s interests in the sense of section 32 (1) no.
1 is recommending a transaction in derivatives to the customer who has indicated
that he or she wishes to make a safe investment.17 In the same way, it is poten-
tially contrary to the customer’s interests for the advisor to recommend the
customer to involve him or herself in excessive trading, without taking into
account the customer’s interests and for the sole purpose of trying to obtain more
premiums for the transactions concluded by the customer (so-called ‘churning’).18

In this way, section 32 (1) no. 1 of the WpHG directly protects the interests
of customers by safeguarding the quality of recommendations provided by the
investment advisor.19 This section, however, is silent upon the issue of whether
or not it is contrary to the customer’s interests for the investment adviser to
execute a transaction concerning which it had attempted to dissuade the cus-
tomer, but the latter nevertheless insisted on the execution of such a transaction.
According to the Supreme Court, the investment services provider is not obliged
to check whether the customer acts in accordance with its advice; this is so even
in those cases where the advice provided constitutes the only economically
reasonable way to act.20 It therefore appears that the Supreme Court’s view con-
cerning the function of the general duty of loyalty contained in section 31 (1) no.
1 of the WpHG also applies to the advisory relationship.
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According to this view, the duty of loyalty does not have the function of
protecting a sufficiently informed investor against him or herself by preventing
him or her from concluding irrational investment transactions.21 This interpreta-
tion by the Supreme Court of the general duty of loyalty appears to apply to all
types of investment services, including investment advice services.22 In the same
way as discount brokers, therefore, the providers of investment advice are not
obliged to refuse to execute a certain transaction, however risky and dispropor-
tional it may be to the investor’s income, provided that the investor is sufficiently
informed and warned concerning the risks involved therein. The freedom to
decide whether or not to enter into an extremely risky transaction lies with the
investor, in the same way as the responsibility for the losses incurred. Whereas in
the German academic literature opinions on the issue of whether or not in certain
extreme cases the investment services provider should nevertheless refuse to
execute the investor’s order are divided,23 the German Supreme Court seems to
have answered this question in the negative. Under its current approach demon-
strated in section 7.3.3 above by using the example of the judgment of the Court
of 11 November 2003, the protection against oneself does not follow from the
general duty of loyalty even in those cases where the investor him or herself does
not have the sufficient financial means to be able to meet his or her (potential)
obligations under the intended transaction.24 In the view of the Court, this ap-
proach is also in conformity with Article 11 of the ISD I. In the light of this
Directive, section 31 of the WpHG cannot be interpreted in such a way as to
provide a legal basis for the investment firm’s duty to deviate from the will of a
fully informed customer. According to the Court, neither Article 11 of the ISD
I, which contains an obligation on the part of investment firms to act in the best
interests of their clients, nor the purpose of the Directive, i.e. investor protection,
allows one to conclude that investment firms should be obliged to make decisions
for their clients and to refuse to execute instructions from sufficiently informed
clients on the ground that they are not in their best interests.

Similarly, the Supreme Court rejects the idea of protecting investors against
themselves in cases involving transactions in derivatives, which are particularly
risky financial instruments. Under the Court’s current approach, which is true for
all types of investment services, including investment advice, investment services
providers are not required to make the execution of orders in options dependent
on the existence of sufficient securities (margins) which would enable the investor
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to cover the losses resulting from unfavourable developments on the financial
market.25 The provision of securities in such cases does not aim to protect clients
against risky investment transactions which may entail burdensome financial
obligations.

The exclusion of substantive protection against potentially extremely burden-
some investment transactions from the scope of the general duty of loyalty owed
by investment services providers to their customers under section 31 (1) no. 1 of
the WpHG underlines the importance of the two other duties aimed at ensuring
the investors’ informed consent – the duty to know one’s customer and the duty
to inform one’s customer. These duties specify the content of the general duty of
loyalty and, in contrast to the execution-only relationship, are fully applicable to
the advisory relationship. Each of these two duties will be considered in more
detail below.

8.3.3.2 The duty to know one’s customer

Section 31 (2) no. 1 of the WpHG implements the ‘know your customer’ principle
introduced by the ISD I in its Article 11 by laying down the duty of investment
services providers to seek from their clients information regarding their experience
or knowledge in the investment field, their investment objectives and their
financial situation. In essence, this provision largely corresponds to the duty to
obtain information about the customer, and based on that, to recommend only
those investment transactions which are suitable for the customer, something
which was previously laid down in the Bond case.

It is undisputed in the German literature that, in contrast to the execution-
only relationship, in the advisory relationship, i.e. in those cases where a contract
of advice is considered to have been concluded, whether tacitly or explicitly, the
duty to know one’s customer is fully applicable. This implies that the investment
advisor is not only obliged to seek information about the customer’s experience
or knowledge in the investment field, but is also under the duty to make inquiries
about the customer’s investment objectives and his or her financial standing. The
extensive scope of the duty to know one’s customer in the advisory relationship
is not surprising considering that sound investment advice is not possible in the
absence of full information about the customer. Therefore, if the customer refuses
to provide information about him or herself – something which he or she is
allowed to do pursuant to section 31 (2), last sentence, of the WpHG – then the
advisory relationship does not arise. By refusing to cooperate with the investment
adviser on the drawing up of his or her investment profile, the customer makes the
provision of investment advice services impossible, since the advice, as such,
implies a recommendation that is based on the personal circumstances of the
customer.26 Hence, even in those cases where the customer approaches the
investment firm him or herself with a view to obtaining investment advice but,

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



426 Fundamental Rights, Contract Law and the Protection of the Weaker Party

27 This is the prevailing view in the German literature. Compare Lange, Informations-
pflichten von Finanzdienstleistern, p. 235; Nobbe, in: Horn/Schimansky, Bankrecht
1998, p. 242; Cahn, ZHR 1998, p. 25; Lang, Informationspflichten bei Wertpapier-
dienstleistungen, p. 182. 

28 Compare, for example, Schwintowski/Schäger, Bankrecht, § 11 Rn. 73; Heinsius, ZBB
1997, p. 52; Wieneke, Discount-Broking und Anlegerschutz, p. 117. 

29 See, for example, Kübler, in: Europäisches Rechtsdenken, p. 205 ff.; Assmann, Pros-
pecthaftung, p. 195. For criticism of this view, see Schwintowski/Schäger, Bankrecht,
§ 11 Rn. 73. 

30 Compare Schwennicke, WM 1998, p. 1103; Beschlußempfehlung und Bericht des Fi-
nanzausschusses des Deutschen Bundestages, BT-Drucks 12/7918, p. 103; Rost, Infor-
mationspflichten von Wertpapierdienstleistern ohne Beratungsgebot, p. 61. 

nevertheless, does not disclose the necessary facts about him or herself, by such
conduct the customer is considered to have demonstrated that he or she is not
interested in concluding the contract of advice, and, therefore, such a contract
simply does not come into existence.27

The imposition of the duty to know their customers on investment services
providers aims to enable private investors to make informed investment decisions
by providing them with the information which is necessary for this purpose in
view of the investors’ personal circumstances.28 In the academic literature, some
scholars have even argued that the main idea behind the duty to know one’s cus-
tomer is the protection of investors against unsuitable investment transactions.29

Following the approach by the Supreme Court to the general duty of loyalty,
however, it appears that, at present, the ‘know your customer’ rule does not have
the function of protecting investors against themselves by imposing on investment
advisers a duty to refuse to execute transactions which are unsuitable for investors
against their will. In view of the Court’s rejection of the idea of protecting inves-
tors against themselves even in those cases where, as demonstrated by the Court’s
judgment of 11 November 2003, the investor does not possess sufficient financial
means for meeting his or her (potential) obligations under the intended transac-
tion, it is not entirely certain whether the Court will derive such an obligation
from the duty to know one’s customer, which constitutes a specific manifestation
of the general duty of loyalty in the case of the advisory relationship.

8.3.3.3 The duty to inform one’s customer

Section 31 (2) no. 2 of the WpHG implements the informed consent principle
embodied in Article 11 of the ISD I and envisages that investment services
providers must disclose all relevant material information in dealings with their
customers. The duty to inform one’s customer further specifies the general duty of
loyalty and, together with the duty to know one’s customer, is aimed at enabling
customers to make informed and responsible investment decisions.30 Whereas the
duty to know one’s customer requires from investment firms that they determine
the extent to which the customer should be informed and the kind of information
which should be provided to him or her, the duty to inform obliges the firms to
provide the information which is needed in the customer’s personal circumstan-
ces.
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31 Compare, for example, Kümpel, Wertpapierhandelsgesetz, p. 167; Schwark, in: Had-
ding et al., Das Zweite Finanzmarktforderungsgesetz, p. 118 ff.; Nobbe, in: Horn/ Schi-
mansky, Bankrecht 1998, p. 238; Balzer, WM 2001, p. 1534; Horn, WM 1999, p. 4;
Lang, WM 2000, p. 454. 

32 Already prior to the Bond case and the adoption of the WpHG, the Supreme Court
distinguished between providing advice and merely informing. See, for example,
BGH 4 February 1992, ZIP 1992, 314 = WM 1992, 479. 

33 Compare, for example, Hadding, in: Bankrecht, p. 74; Nobbe, in: Horn/Schimansky,
Bankrecht 1998, p. 237; Lang, Informationspflichten bei Wertpapierdienstleistungen,
p. 146. 

34 Compare, for example, Lang, Informationspflichten bei Wertpapierdienstleistungen,
p. 35. 

35 Compare Lang, Informationspflichten bei Wertpapierdienstleistungen, p. 205. 

According to the prevailing view, section 31 (2) no. 2 of the WpHG consti-
tutes a mere duty to inform the customer (Aufklärungspflicht), which had been
earlier derived from good faith (§242 of the Civil Code), and thus does not go a
step further by imposing a duty to advise (Bertaungspflicht).31 This duty can there-
fore only arise if, as established in the Bond case, a contract of advice can be con-
sidered to have been concluded tacitly or explicitly.32 Whereas, as has been ex-
plained in the previous Chapter, the distinction between the provision of advice
and information is of particular importance in the execution-only relationship,
where the latter is possible without the former, it does not play a crucial role in
the advisory relationship, as no advice is possible without the provision of infor-
mation.33 Providing information concerning the facts which are important for the
customer when making an investment decision constitutes the core of investment
advice. The duty to inform is therefore inherent in the duty to provide sound
investment advice which, in contrast to the pure duty to inform, to a larger extent
takes into account the individual circumstances of the customer.34

What is important in the present context, however, is that in those cases
where the contract of advice had been tacitly or explicitly concluded between the
investment services provider and its customer, the duty to inform established in
section 31 (2) no. 2 of the WpHG may flow into the duty to advise and give rise
to claims for damages against the provider due to a violation of its duty to advise.35

In other words, in the advisory relationship, a statutory duty to inform may easily
turn into a duty to advise. Of decisive importance for the scope of the statutory
duty to inform is therefore whether or not a contract of advice can be considered
to have been concluded. In those cases where, as in the execution-only relation-
ship, no such contract has come into existence, this duty constitutes a pure duty
to inform. In contrast, in those cases where it is clear that the customer expects
not only information but also a recommendation from the investment firm and
such a recommendation is provided, the contract of advice is considered to have
been concluded and the investment firm is under the duty to supply information
and advice which would be geared towards the customer’s situation.

Thus, in the advisory relationship, the scope of the duty to inform as laid
down in section 31 (2) no. 2 of the WpHG is much broader than in the execu-
tion-only relationship due to the very fact that in this case it also includes the
duty to provide investment advice. At the same time, it should be noted that
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36 BGH 13 May 1993, ZIP 1993, 997. See also OLG Frankfurt 9 July 1998, ZIP 1998,
1713, 1714. 

37 BGH 8 October 1981, ZIP 1982, 169 = NJW 1982, 1095, 1096.
38 Compare, for example, Balzer, BKR 2002, p. 742. 
39 Compare, for example, BGH 16 October 2001, BKR 2002, 372 = ZIP 2001, 2274 =

WM 2001, 2313; BGH 17 May 1994, ZIP 1994, 1102, 1103 = WM 1994, 1746; BGH
27 November 1990, ZIP 1991, 87, 89 = WM 1991, 127.

40 Compare, for example, BGH 16 October 2001, BGH BKR 2002, 372 = ZIP 2001,
2274 = WM 2001, 2313.

although in the advisory relationship it is not always easy to distinguish the
provision of pure information from the provision of a recommendation, the scope
of the duty to inform in this relationship is not only broader because this duty
includes the duty to advise, but also because the scope of the duty to inform, in
the strict sense of this term, is also broader. According to the German Supreme
Court, on the basis of the contract of advice, the investment services provider is
obliged to provide correct and full information about the object of the investment
which is of importance for the investment decision of its customer, as without
such information the customer is not able to make a reliable judgment about the
prospective investment and to take a proper investment decision.36 A person who
resorts to a professional adviser shows that he or she lacks the necessary expertise
in the given professional field and is dependent on the assistance of another
person, and its expectations deserve special protection.37 Therefore, in contrast to
the execution-only relationship, where discount brokers may in principle fulfil
their duty to inform by providing the customer with the basic information in a
standardized form about a particular financial instrument, in the advisory relation-
ship the provision of such general information is not sufficient. Thus, the invest-
ment adviser is obliged to bring home to the investor not only the general risks
involved in the intended investment type, such as the economic situation, the
development of the stock market or the way in which the markets of shares, for
example, function, but also the specific risks related to the investment object in
which the customer intends to invest his or her money, such as risks relating to
the exchange rate, the interest rate or currency.38 A particularly extensive duty to
inform exists in those cases where the advice is provided in relation to trading in
derivatives, such as options or futures, and commodities which, because of their
highly speculative nature, involve especially high risks for customers.39 Thus, for
example, the investment firm is obliged to warn its customers who do have
experience in trading in options that the fee charged by the options exchange for
the transactions may disturb the equilibrium of the relationship between the
possibility of making profits and the risks involved in the transaction; this must
be done unequivocally, in writing and in a form which attracts the customer’s
attention.40 Accordingly, the adviser fulfils its duty to provide objektgerechte Bera-
tung as laid down in the Bond case only if the investment adviser provides compre-
hensive information concerning all characteristics of the investment object and
gives a warning of the risks involved therein which are of significant importance
for the investor’s investment decision.

Accordingly, in the advisory relationship, the duty to inform established in
section 31 (2) no. 2 of the WpHG, is more extensive than in the execution-only
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relationship because it includes the duty to advise and the scope of the duty to
inform in a strict sense of the term is also much broader. The basis of such a
comprehensive duty lies in the concept of a tacitly or explicitly concluded con-
tract of advice as established in the Bond case.

8.3.4 The character and scope of investor protection in the advisory
relationship

The analysis of German law related to investor protection in the advisory relation-
ship shows that, in the same way as in the execution-only relationship, German
law does not impose on the providers of investment advice services the duty to
protect investors against themselves. Despite some voices in the academic litera-
ture in favour of protecting investors against extremely risky investment transac-
tions by not allowing them to enter into such transactions, the Federal Supreme
Court in private law matters in principle rejects the idea of protecting investors
against themselves on the basis of the providers’ general duty of loyalty and, as a
consequence, denies the liability of the investment adviser for a failure to refuse
to execute a certain investment transaction, however ruinous it may potentially
be for the investor. The investment adviser is also not obliged to check whether
the investor has followed its advice in practice. The absence of far-reaching
substantive protection in German law does not mean, however, that the investor
is left unprotected. In this legal system great importance is attached to the protec-
tion of investors by procedural means, and this protection is rather extensive.

A high level of procedural protection in the advisory relationship in German
law is achieved by placing high demands on the content of investment advice.
The key role in this respect has been played by the decision of the Supreme Court
in the Bond case and the WpHG in which specific duties of care were imposed on
investment advisers with a view to ensuring a high quality of the performance of
their main obligation under the contract of advice – to provide the customer with
correct and diligent investment advice. These duties include the duty to know
one’s customer and the duty to inform one’s customer about all the characteristics
of the investment object and the risks involved therein which are of significant
importance for the customer when making his or her investment decision. Special
emphasis is placed on ensuring that the customer understands the nature of and
the risks involved in a particular financial instrument offered by the adviser and
that the investment transaction is suitable for the customer. The level of proce-
dural protection in the advisory relationship is also considerably higher than that
in the execution-only relationship, as in this case the duty to know one’s customer
and the duty to inform one’s customer fully apply. Thus, the provider of invest-
ment advice is obliged not only to obtain information about the customer’s
experience or knowledge in the investment field, but is also under the duty to
make inquiries about the customer’s investment objectives and his or her financial
standing. Without such information the investment advice provided under the
contract of advice will not be considered to be correct and diligent. Moreover, in
principle, if the customer refuses to disclose information about him or herself to
the investment adviser, the contract of advice simply does not come into exis-
tence as the performance of the core obligations under such a contract presupposes
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the element of a recommendation which would be based on the facts about the
customer, and, in the absence of this information, the provision of any such
recommendation is simply impossible. In addition, the provision of basic informa-
tion about the peculiarities of financial instruments and the risks involved therein
is not sufficient for the investment adviser to be considered to have acted in
compliance with its duty to inform the customer. In the advisory relationship,
more specific information about these instruments should also be possessed by the
adviser and supplied to its customers, if necessary in the form of a warning. These
more stringent requirements concerning the assessment of the suitability of a
particular investment transaction for the customer and the information which has
to be supplied to him or her are inherent in the provision of investment advice,
which, in contrast to execution-only services, involves a much greater involve-
ment on the part of the investment services provider in the transactions con-
cluded by the customer and the reliance of the customer on the recommendations
by the provider.

The character and scope of investor protection in the advisory relationship
developed in German law prior to and in the course of the implementation of the
ISD I reveal apparent similarities with the approach adopted under the ISD II. In
essence, the level of protection currently available in German law largely corre-
sponds to that envisaged by the ISD II. In the same way as the WpHG currently
in force, the ISD II also aims to secure only procedural protection for investors
without differentiating between the cases in which the investor avails him or
herself of sufficient financial means for meeting his or her (potential) obligations
under the intended investment transaction and those in which such means are
lacking. The idea behind both the ISD II and the WpHG implementing the ISD
I is to assist the investor in making an investment decision and to ensure that he
or she understands the nature and risks involved in the specific type of financial
instruments offered by the investment services provider, but not to make an
investment choice itself instead of the investor. Neither EC law nor German law
tend to protect investors against themselves by imposing on investment advisers
the duty to control whether the customer is acting in accordance with its advice
and to refuse the execution of those investment transactions where this is not the
case. The level of the procedural protection of investors in the advisory relation-
ship established in Bond and specified in the WpHG also largely corresponds to
that envisaged in the ISD II, as both EC law and German law impose extensive
duties on investment advisers to know one’s customer and to inform that cus-
tomer.

8.3.5 Synthesis and conclusion

The overview of the developments in German law from the Bond case to the
adoption of the WpHG and the application and interpretation of this act by the
private law courts shows that German law has addressed the problem of the
unsatisfactory quality of recommendations provided in an advisory relationship by
imposing duties of care on investment advisers. These duties had originally been
established within contract law on the basis of the well-established concepts of
positive breach of contract (Positive Vertragsverletzung) combined with the notion

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



Chapter 8: The protection of investors in the advisory relationship 431

of a (tacitly concluded) contract to advise ((stillschweigend abgeschlossenen) Bera-
tungsvertrag), and, subsequently, were included in supervision law of a public law
character in which they were incorporated as standards of investment firms’
behaviour, compliance with which was to be checked by the supervisory authori-
ties. The key role in the development of duties of care in the advisory relationship
has been played by the decision of the Federal Supreme Court in private law
matters in the Bond case in which specific duties of care were imposed on invest-
ment advisers on the basis of contract law with a view to ensuring a higher quality
of the performance of their main obligation under the contract of advice, i.e. to
provide the customer with correct and diligent investment advice. It is striking
that the specific duties of care established in this case, such as the duty to know
one’s customer and the duty to know one’s merchandise and to inform the cus-
tomer thereover, compliance with which is necessary for the investment advice
to be considered to be correct and diligent, largely correspond to the content of
the specific duties applicable in the advisory relationship under the specific
legislation on investor protection. Although it is the latter which nowadays plays
the leading role in defining the content of the investment advisers’ duties of care
towards their customers, the basis for such duties in the advisory relationship is
provided by the contract law concept of a (tacitly concluded) contract to advise,
and this concept also has an impact on the scope of the statutory duties of care.

By raising the demands relating to the quality of the investment advice,
German law has also raised the level of the protection of investors against risky
investment transactions in an advisory relationship. Despite a close relationship
between the investment advisor and its customers, however, German law refused
to protect investors against themselves and, for this purpose, to impose on advisors
the duty to refuse the execution of those transactions which are incompatible with
the customer’s profile. Such an approach has not been adopted even in relation
to those cases where the customer lacks sufficient financial means to be able to
meet his or her (potential) obligations under the intended transaction. In the case
of all transactions, however risky they are, the power to make investment deci-
sions has been left in the hands of investors themselves. The role of investment
advisers has been limited to providing correct and diligent investment advice to
the customer, thereby ensuring that the customer makes his or her decision on an
informed basis.

Thus, in the same way as in the execution-only relationship, the protection
of non-professional investors in the advisory relationship has been of a procedural
character. In contrast to the execution-only relationship, however, the scope of
the procedural protection in this relationship is much broader. A higher level of
such protection is achieved primarily through a more extensive duty to know one’s
customer, which requires from the investment adviser that it must take into
account a wide range of the facts about the customer when assessing the suitability
of the intended transaction for this customer, and a more extensive duty to inform
which includes the duty to provide not only general but also specific information
related to the intended transaction. More stringent duties of care in the advisory
relationship, and, in particular, the existence of the duty to advise itself, are
explained by the very nature of the advisory relationship, for the main obligation
of the investment firm in such a relationship is to provide the customer with
investment advice. The German legislator’s emphasis on comprehensive proce-
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41 Exchange Undertaking Complaints Commission (Klachtencommissie Beursbedrijf ),
Securities Exchange Complaints Commission (Klachtencommissie Effectenbeurs) and
Options Exchange Complaints Commission (Klachtencommissie Optiebeurs).

dural protection in the course of the implementation of the ISD I also pertains to
the approach to investor protection adopted under the ISD II. The level of
investor protection in the advisory relationship under the current German law
largely corresponds to that secured under the ISD II.

As the German experience shows, in contrast to the idea of protecting
(potential) family sureties, the idea of investor protection in the advisory relation-
ship has evolved within contract law and was further elaborated in supervision law
without the need to resort to fundamental rights enshrined in the German Constitu-
tion and without the substantial impact of these rights. The development of different
levels of procedural protection in the execution-only and advisory relationship
shows that the debate on the scope of investor protection in German law can be
conducted on the level of more concrete duties of a contract law origin which are
now incorporated in the regulatory law of investor protection – the general duty
of loyalty, the duty to know one’s customer, the duty to inform and to advise. The
fact that it is the contract of advice which justifies a higher level of protection in
the case of an advisory relationship compared to that available in an execution-
only relationship shows how important contract law concepts are in practice for
determining the extent of the necessary protection of the weaker party. This, in
its turn, secures a wider choice of investment services and in this way increases the
possibility for the investor to find the service which would be most suitable for
him or her.

8.4 Dutch law

8.4.1 Introduction

As has been mentioned in section 7.4.1 of the previous Chapter, the implementa-
tion of the ISD I in Dutch law has led to the adoption of a number of supervision
laws of a regulatory character containing detailed conduct of business rules that
had to be observed by the providers of investment services in dealings with their
customers and the compliance with which had to be checked by the supervisory
authority. The starting point for the development of the conduct of business rules
was the Securities Transactions Supervision Act (Wet toezicht effectenverkeer
(Wte)) 1995 which provided the legal basis for the further development of more
concrete duties of care. The most comprehensive set of such rules was laid down
in the Further Regulations on Market Conduct Supervision of the Securities
Trade (Nadere Regeling gedragstoezicht effectenverkeer (NRge)) 2002 adopted by the
Financial Markets Authority (Autoriteit Financiele Markten (AFM)) – the succes-
sor of the Securities Markets Supervisory Council (Stichting toezicht effectenver-
keer (Ste)). Despite their public law character, the rules laid down in the NRge
became an important source of the duties of care for investment services providers
in an advisory relationship, in particular as a result of the case law of the Dutch
Securities Institute Complaints Board (Klachtencommissie DSI (KCD))41 and its
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42 HR 24 January 1997, NJ 1997, 260 (Dinkgreve v. Internationale Nederlanden Bank);
HR 23 May 1997, NJ 1998, 192 (Rabobank v. Everaars); HR 26 June 1998, NJ 1998,
660 (Van de Klundert v. Rabobank); HR 11 July 2003, NJ 2005, 103 (Kouwenberg v.
Rabobank). 

43 HR 11 July 2003, NJ 2005, 103.

predecessors, as well as the Appeal Commission of the Dutch Securities Institute
(Commissie van Beroep (KCHB)) which were established in the course of the self-
regulation within the investment services branch.

A rapid development of the regulatory law of investor protection inspired by
the ISD I and the growing role of the Complaints Board and the Appeal Commis-
sion have led to the contract law rules traditionally determining the duties of care
pertaining to the providers of investment advice services being put on the back-
burner. Whereas the conduct of business rules have in essence originated from
contract law, they provide clearer grounds for providers’ liability for unsound
investment advice and have gained the leading role in practice. These rules
therefore deserve special attention in this section. At the same time, in a number
of cases decided after the implementation of Article 11 of the ISD I in Dutch law,
which are still relevant for the advisory relationship, the Dutch Supreme Court
undertook its own balancing of interests within private law without uncondition-
ally following the solutions contained in the already existing, but not directly
applicable to the facts of the cases, conduct of business rules.42 Accordingly,
despite a certain eclipse of contract law in the advisory relationship, the role of
private law concepts nowadays may not necessarily be limited to providing a mere
basis for the adviser’s liability in the case of a breach of the conduct of business
rules. Contract law concepts, in particular, may also have an impact on the
substance of the specific rules applicable in such cases. Therefore, next to the
duties of care laid down in the conduct of business rules, of particular interest is
also the approach to the scope of investor protection against potentially burden-
some obligations under investment contracts adopted by the Supreme Court in
the Kouwenberg v. Rabobank case.43 This case currently constitutes the leading
authority on the extent to which investment services providers are obliged to take
care of the interests of their customers on the basis of private law not only in the
execution-only relationship, but also in the advisory relationship, in those cases
where the investor does not avail him or herself of sufficient financial potential
for trading in options.

In the light of this, this section will provide an overview of the approaches
to the scope of investor protection in advisory relationships adopted both under
general contract law and the NRge 2002. Because the Kouwenberg v. Rabobank
case was discussed in detail in section 7.4.2 of the previous Chapter, in this
section I will only highlight the key points expressed by the Supreme Court in this
decision, in so far as this is necessary for understanding the level of investor
protection in the advisory relationship under Dutch contract law (8.4.2). Subse-
quently, I will turn to the conduct of business rules adopted in the course of the
implementation of Article 11 of the ISD I which apply in the advisory relation-
ship and I will take a look at primarily the NRge and, where relevant, the case law
of the Complaints Board and the Appeal Commission of the Dutch Securities
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44 See, for example, du Perron, in: den Boogert et al., Leerboek effectenrecht, p. 125 f.;
van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 5.

45 See, in particular, HR 14 July 2006, JOL 2006, 460, para. 4.12. 
46 See, for example, KCD 26 January 2004, 04-03; KCD 15 August 2001, 01-184; KCD

26 April 2001, 01-110; KCD 11 February 1992, 92-02.
47 See, for example, HR 10 January 2003, NJ 2003, 375 (insurance agent); HR 7 March

2003, NJ 2003 (lawyer); HR 12 July 2002, NJ 2003, 151 (doctor).
48 HR 14 July 2006, JOL 2006, 460, para. 4.12.
49 HR 11 July 2003, NJ 2005, 103.

Institute (8.4.3). Finally, the character and scope of the protection of non-profes-
sional investors in Dutch law will be analysed (8.4.4).

8.4.2 The duties of care in the advisory relationship under contract law:
Kouwenberg v. Rabobank

In Dutch law, the relationship between all providers of investment services,
including investment advisers, and their customers is from a legal point of view
qualified as a commission contract (overeenkomst van opdracht) and is subject to
Article 7:401 of the Civil Code.44 According to this Article, when providing its
services, the commissionee (opdrachtnemer) shall act with the care pertaining to
a good commissionee. This broadly formulated duty of care, however, does not say
anything about the scope of the protection of those investors who would like to
enter into risky investment contracts. As will be demonstrated in the next subsec-
tion below, more clarity in this respect is provided by the duties of care contained
in the conduct of business rules which complement the general duty of care
contained in Article 7:401 of the Civil Code. In addition, in the advisory relation-
ship, the criterion for the assessment of the quality of investment advice as
developed in the case law of the Dutch Supreme Court45 and the Complaints
Board of the Dutch Securities Institute46 is whether the given advice could have
been provided by a reasonably skilled adviser which is acting in a reasonable
manner. This criterion corresponds to the criterion formulated by the Dutch Su-
preme Court regarding the vocational liability of professionals in general,47 and,
as we shall discuss in the next subsection, its content is also largely determined by
the conduct of business rules. In this context, it should be noted, however, that
in a recent case the Supreme Court upheld the decision of the District Court,
according to which the sole fact that a particular investment has not turned out
to be profitable or has not achieved the desired or intended result does not justify
the conclusion that that the advice provided by the bank is not the one that could
have been provided by a reasonably skilled adviser which is acting in a reasonable
manner.48

Furthermore, an important clarification of the sources of the duties of care in
contract law, and, what is particularly interesting, the scope of investor protection
in those cases where the investor does not avail him or herself of sufficient means
to be able to meet his or her potential obligations under the intended transaction
has also been made in the case law of the Dutch Supreme Court, in particular in
the Kouwenberg v. Rabobank case.49 In its decision in this case, the Court derived
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50 These circumstances originate from the decision of the District Court of Amsterdam
in the Rabobank v. Everaars case, where the Court had explicitly made the bank’s
liability dependent upon a number of circumstances comparable to those four circum-
stances mentioned by the Supreme Court in the case at hand. In addition to that,
however, the decision of the District Court also contained the following circum-
stances which were also to be taken into account when determining the scope of the
bank’s liability: 5) upon whose initiative the transaction was concluded; 6) the extent
to which the bank had informed the client about the risks involved in the conclusion
of new transactions and the developments with regard to the risks already taken; 7)
the magnitude of the margin obligations during the relationship between the parties;
8) the magnitude of the deficit of margins; 9) the length of the period(s) during
which the bank had tolerated the margin overdrawing; 10) eventual warnings by the
bank; 11) whether the bank had taken into account its own guidelines concerning
the provision of the credit and the supervision thereof. For criticism of the fact that
these circumstances, in particular the fifth circumstances, were not taken into
account by the Supreme Court in Kouwenberg v. Rabobank, see for example, van
Baalen, VrA 2004, p. 59 f. 

specific duties of care from good faith taking into account the nature of the
contractual relationship between the bank and its non-professional customers.
The Court ruled that a bank is under a special duty of care in those cases where
the customer intends to trade in options. This duty, in its view, aims to protect the
customer against his own frivolity and a lack of understanding, and, therefore,
should the risks assumed by the customer become realized, the customer’s mistakes
caused by his frivolity or lack of understanding in principle weigh less heavily than
the mistakes of the bank caused by non-compliance with its specific duty of care.
The practical implication of this rule laid down by the Court is that, in principle,
the bank does not comply with its specific duty of care if it yields to the explicit
wish of his or her client to execute the transactions despite the lack of sufficient
securities. This is true even in those cases where the non-professional customer
who had long experience in the investment field was sufficiently warned of the
risks involved in trading in securities in the absence of sufficient margins, but was
nevertheless stubborn in his or her wish to proceed with the transaction which
(potentially) exceeded his or her financial means. The scope of the specific duty
of care on the part of the bank depends on the circumstances of the case, among
which are the following: 1) the customer’s experience; 2) his or her income and
assets; 3) whether the bank had supervised the compliance with margin require-
ments and regularly informed the client thereon; and 4) whether after the mar-
gin’s overdrawing the bank had immediately demanded additional securities.50

These considerations apply not only to the execution-only relationship
between the customer and the investment services provider, which was at stake
in the Kouwenberg v. Rabobank case itself, but also to all other forms of investment
services, including investment advice services where the involvement of the
provider in the customer’s investment transactions goes much further than in the
execution-only relationship. This implies that investment advisers should comply
with the following three rules which can be derived from the above-mentioned
considerations. First of all, the duty to check the compliance of the clients’ orders
with the margin requirements rests with the investment adviser. This duty is not
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51 In this sense, van Boom, NTBR 2003, p. 560; van den Brink, NbBW 2003, p. 160;
Vranken, Algemeen Deel, p. 90. See also du Perron, in: Hesselink et al., Privaatrecht
tussen autonomie en solidariteit, p. 192, who already prior to the decision of the
Supreme Court in the Kouwenberg v. Rabobank had pointed out that it was the well-
established case law of the Supreme Court that the investment services provider was
liable if it had failed to refuse the execution of a transaction in the case of an insuffi-
cient margin. Contrast, however, van Baalen, VrA 2004, p. 54, who argues that in the
case of margin overdrawing, the bank must in principle refuse to execute new transac-
tions, and thus must not always do so, as the previous authors suggest.

52 Compare, for example, van Baalen, VrA 2004, p. 66.
53 Compare van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 130. 
54 Compare van Luyn /du Perron/Smit, Effecten van de zorgplicht, p. 131; van Boom,

NTBR 2003, p. 563; van Baalen, VrA 2004, p. 60. However, from the reasoning of the
Supreme Court it is not entirely clear what criterion for the division of liability was

limited to its obligation to inform the client about the overdrawing of the margin
and the risks involved therein, thereby leaving the responsibility for taking a
decision in this case to the client, but also includes the obligation to prevent the
conclusion of unsecured transactions as such, if necessary by actively interfering
with the client’s will. This implies that the bank acts in breach of its specific duty
of care if it does not check the compliance of the customer’s transactions with its
advice, containing the warning related to transactions in options concluded in
violation of the margin requirements, and executes such transactions in the
absence of sufficient financial means for meeting his or her (potential) obligations
thereunder on the part of the customer. The only choice which is therefore left
to the bank in the case of margin overdrawing is to refuse to execute the client’s
order, to close out his or her open positions in order to prevent further losses, and
to make the client accept his or her losses.51 Secondly, a duty to prevent the client
from incurring further obligations under investment transactions exists even in
those cases where the client has long experience in the investment field and the
bank had sufficiently informed him or her about the risks involved in options
trading, but the client nevertheless decided to proceed with the intended transac-
tion. In other words, even experienced but hotheaded investors must be protected
against themselves by the bank. 52 Although in most cases this rule may not be
relevant in the advisory relationship because experienced investors are unlikely
to enter into a contract of advice with an investment firm, it cannot be excluded
that there can be cases where they will do so. Thirdly, as the bank can be held
liable for the very fact of allowing the client to trade in options without having
sufficient financial means, the circumstances which the Supreme Court indicated
as relevant for determining the scope of the bank’s duty of care are in practice
relevant not so much for the establishment of the violation of its duty of care by
the bank in the case of margin overdrawing, but rather for the division of liability
between the bank and the investor.53 It is not excluded that by ruling that the
errors on the part of the bank in principle weigh heavier than the errors on the
part of the client, the Supreme Court implied that both parties can make an error,
but even in such a case, the bank must be liable for a larger part of the losses
incurred by the client at least in those cases where the losses are the result of the
investor’s ‘frivolity and lack of understanding’.54 In practical terms, this means that
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meant by it – a causal division (causale verdeling), correction on the basis of the
considerations of fairness (billijkheidscorrectie), or both. On this, see van Boom, NTBR
2003, p. 563; van Baalen, VrA 2004, p. 60. By contrast, in the view of Van Luyn, Du
Perron and Smit, one cannot conclude from the reasoning of the Court that in each
case 50 percent of the losses must be compensated by the provider, and that this rule
applies only to those situations where the losses result from the investor’s frivolity and
lack of understanding and not from more serious faults, such as deliberately mislead-
ing the provider about the measures to be taken or which must have been taken for
ensuring compliance with margin requirements. See van Luyn/du Perron/Smit, Effec-
ten van de zorgplicht, p. 131. 

55 Compare van Boom, NTBR 2003, p. 563 f.
56 For criticism of this approach by the Supreme Court in Kouwenberg v. Rabobank, see,

for example, Hartlief/Tjittes, NJB 2003, p. 1589; van Baalen, VrA 2004, p. 66 ff. For
those who support it, see, for example, van Boom, NTBR 2003, p. 560; Schonewille/van
den Bergen, O&F 2006, p. 29 ff. 

57 On this principle, see van Dam, in: Franke, Beginselen van vermogensrecht, p. 161,
with further references. See also van Maanen/Stutterheim, Wie draagt de schade? 

in the case of margins being overdrawn, the investment adviser may in principle
be held to be liable to compensate at least 51 % of the losses incurred by the
investor who had simply got carried away with highly speculative transactions.
The investor may accordingly be held to be liable for at least 49 % if the losses
were caused by his or her own fault; this may be the case if the investor was aware
of the margin being overdrawn, but nevertheless failed to close out his or her
positions and to refrain from entering into new transactions.55

In essence, therefore, the decision of the Supreme Court in Kouwenberg v.
Rabobank makes it possible to speak about the existence of the protection of
investors against themselves even in those cases where investors do have sufficient
investment experience to be able to understand the consequences of their acts.56

The decision makes it clear that in those cases where the client does not avail him
or herself of sufficient financial means to be able to meet his or her potential
obligations under the highly speculative transactions he or she enters into, the
compliance with its duties to inform is not enough for the investment adviser to
be able to escape from its liability for the losses incurred by the client. However
plain and explicit the information about the risks involved in unsecured trading
in options may be, it is not considered by the Supreme Court to be sufficient to
protect the clients’ interests on the basis of good faith. The only possibility for the
investment adviser to act in accordance with its duty of care in the absence of the
required securities is to refuse to execute the client’s orders. Furthermore, the core
principle of tort law, according to which everybody bears its own damage,57 may
be considerably restricted as a result of the introduction of the shared responsibil-
ity of investment services providers and their clients for compliance with margin
requirements. The investor’s self-responsibility, however, still plays a role, albeit
a limited one, in determining the scope of the investor’s own fault.

This approach by the Supreme Court concerning transactions which exceed
the customer’s ability to meet his or her potential obligations under such transac-
tions can be contrasted with the Court’s approach in those cases where less risky
transactions than trading in options are at stake. In the light of the recent deci-
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58 HR 14 July 2006, JOL 2006, 460. 
59 See also HR 23 June 2006, JOL 2006, 403, where the Supreme Court upheld the

decision of the District Court which left some room for the bank when complying
with its duty to close out the client’s positions in the case of margin overdrawing.
Compare Tjong Tijn Tai/Verstijlen, NJB 2006, p. 1734. 

60 See the Conclusion of the Procurator General in the case HR 14 July 2006, JOL
2006, 460, paras. 4.2 and 4.3. 

61 HR 14 July 2006, JOL 2006, 460, paras. 4 and 10. 

sion of the Supreme Court in which it upheld the decision of the District Court
in a case in which the advisory relationship between the bank and its customer
was involved, it can be concluded that the bank may not necessarily be considered
to be under the duty to prevent the conclusion of speculative transactions which
may exceed the financial potential of the investor in all cases.58 In the case at
hand, a client had entered into highly speculative transactions during a long
period of time and contrary to the advice provided by the bank. The latter was
held not to be in violation of its duty of care towards the client, since its advice
was correct and it had sufficiently warned the customer about the risks involved
in the transactions he intended to conclude. By upholding this decision of the
lower court, the Supreme Court appears to have opted for a more cautious ap-
proach when it comes to holding that the investment services provider was under
a duty to preclude a customer from entering into certain risky transactions in a
particular case.59 As, however, the rules established in the  Kouwenberg v. Rabo-
bank were not overruled in this decision and the Procurator General devoted
two paragraphs of his conclusion to considering the difference between the two
cases,60 it appears to be too early to speak about a change in the Supreme Court’s
stance towards attaching more importance to investors’ self-responsibility. What
seems to be clearer from the decision in question is that, in an advisory relation-
ship, despite the absence of a general duty to warn the customer in the case of
speculative transactions which put the customer’s assets and property at risk, but
nevertheless do not exceed his or her ability to pay (see section 7.4.3 above), the
Supreme Court is likely to impose such a duty on the provider of investment
services not only in those cases where the client does not have sufficient means
to meet his or her obligations under the transaction, but also when such means are
in fact present.61

8.4.3 The conduct of business rules in the advisory relationship

As has been demonstrated in the decision by the Dutch Supreme Court in
Kouwenberg v. Rabobank, contract law imposes on the providers of investment
advice the duty to inform the customers about the risks involved in trading in
derivatives and the duty to supervise the compliance of the customers’ orders with
the margin requirements which, according to the Supreme Court, requires from
the providers that they should refuse the execution of clients’ orders in the
absence of sufficient financial means on their part. However, Dutch contract law
does not contain detailed rules which would make it clear which duties of care
towards the customer are owed by the investment services provider in the advisory
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62 For example, according to the Commission in KCD 23 July 2004, 04-115 (my transla-
tion): ‘With regard to an advisory relationship such as the one in the present case the
Commission should only examine whether particular pieces of advice could have
been provided by a reasonably skilled investment adviser acting in a reasonable
capacity. In doing so, particular attention should be given to what the investment
firm knew or had to know about the customer’s investment objectives and his
financial circumstances, and to what the investment firm could have known about
the funds concerned at the time when the advice was provided.’ See also KCD 10
June 2004, 04-91; KCD 13 October 2003, 03-154; KCD 8 September 2003, 03-132,
JOR 2003/240. 

63 See also Article 14 of the Bte of 1995. 

relationship and to what extent. The development of such rules has taken place
within the supervision law adopted in the course of the implementation of Article
11 of the ISD I, and the culminating point in this development was the adoption
by the Financial Markets Authority of the NRge in 2002. This document contains
the conduct of business rules which, being inspired by the developments in the
field of private law, establish a more extensive and elaborate catalogue of the
duties of care owed by the providers of investment advice services than those
developed within private law itself and throw more light on the scope of such
duties. In the context of the advisory relationship, these duties play a primary role
in determining the content of the criterion for the assessment of the quality of
investment advice developed in the case law of the Complaints Board of the
Dutch Securities Institute, i.e. whether the advice given could have been provided
by a reasonably skilled adviser acting in a reasonable capacity.62

In particular, the duties of care contained therein include the general duty of
loyalty, the duty to check the customer’s ‘room for expenditures’, the duty to
check the compliance of the customer’s transactions with margin requirements,
the duty to know one’s customer and the duty to inform one’s customer. Each of
these duties will be considered in more detail below.

8.4.3.1 The general duty of loyalty

Article 25 of the NRge contains a general duty of loyalty on the part of investment
services providers which implements the loyalty principle embodied in Article 11
of the ISD I. According to Article 25, the provider must act in the interests of its
customers and, when executing the client’s orders, give priority to the customers’
interests over its own interests and refrain from acts which can damage the
adequate functioning of the securities markets or the investors’ confidence
therein.63 This duty, which clearly has a private law origin, applies to all types of
investment services, including investment advice services, and is further laid down
in the subsequent provision of the NRge which contain more concrete duties on
the part of investment services providers which are considered below.

8.4.3.2 The duty to check the customer’s ‘room for expenditures’

In contrast to both the ISD I and the ISD II which do not impose substantive
restrictions on the conclusion of investment transactions, the NRge does impose

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



440 Fundamental Rights, Contract Law and the Protection of the Weaker Party

64 See, for example, KCD 4 May 2001, 01-116; KCD 13 May 2004, 04-70; KCD 25 May
2004, 04-71. Compare van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 107 ff.

65 See KCHB 30 July 2002, JOR 2002/165. Compare du Perron, in: Hesselink et al .,
Privaatrecht tussen autonomie en solidariteit, p. 190 f.; van Luyn/du Perron/Smit,
Effecten van de zorgplicht, p. 104. 

66 See KCHB 30 July 2002, JOR 2002/165. Compare du Perron, in: Hesselink et al., Pri-
vaatrecht tussen autonomie en solidariteit, p. 191; van Luyn/du Perron/Smit, Effecten
van de zorgplicht, p. 104. 

such restrictions by requiring investment services providers to prevent the conclu-
sion of investment transactions when the investor does not avail him or herself
of sufficient financial means to meet his or her potential obligations thereunder.
The duty to check the customer’s ‘room for expenditures’ laid down in Article 28
(2) of the NRge constitutes one of the manifestations of such an approach.
According to this provision, investment services providers must refuse to execute
a transaction for the account of a non-professional customer if the balance on his
account is insufficient to fulfil the obligations which follow from this transaction.
The duty to check the customer’s ‘room for expenditures’ applies to the providers
of all investment services, including the providers of investment advice.

The explanation attached to the NRge makes it clear that the customer’s
‘room for expenditures’ consists of the balance on his or her account together with
the room for credit over which the customer can avail him or herself. When
controlling the ‘room for expenditures’, the investment services provider has an
active duty to investigate. If there is a deficit in the customer’s ‘room for expendi-
tures’, the investment services provider may not allow the investor to enter into
transactions, unless they would lead to a decrease in the deficit. Furthermore,
according to the well-established case law of the Complaints Board of the Dutch
Securities Institute, when the investment services provider establishes that there
is a deficit, it should ask the investor to restore the balance and, if the investor
does not do so, it should take the measures itself, normally by liquidating a part of
the customer’s investment portfolio.64

In the same way as in the execution-only relationship, it is the investment
firm which is primarily responsible for preventing the execution of those transac-
tions which exceed the customer’s room for expenditures. The investor’s own fault
can only be at issue if the investor was aware of the fact that he or she did not
have sufficient financial means for the execution of the order, as well as of the risk
involved in exceeding his or her ‘room for expenditures’, but nevertheless pro-
ceeded with the act which caused the realisation of this risk.65 As the duty to
check the ‘room for expenditures’ aims to protect investors against their own
carelessness, the fault on the part of the investment services provider in principle
weighs heavier than that on the part of the investor.66 Thus, the investment
services provider can be held to be fully liable for the losses arising from the
execution of the investment transaction which had exceeded the customer’s ‘room
for expenditures’ at the time it was entered into, unless the customer was fully
aware of this fact, as well as of the risk of entering into investment transactions
in such circumstances. However, even if the two latter conditions are satisfied, the
provider will in principle be held responsible for at least 51 % of the total losses.

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



Chapter 8: The protection of investors in the advisory relationship 441

67 KCHB 5 September 2002, 02-39.
68 Compare, for example, KCHB 6 July 2003, 03-52 and KCD 19 August 2002, 02-145.

8.4.3.3 The duty to check the compliance of the customer’s transactions
with margin requirements

The duty to check the compliance of the customer’s transactions with margin
requirements, which applies to all types of investment services, including invest-
ment advice, constitutes another manifestation of the Dutch approach aimed at
preventing the conclusion of those transactions which (potentially) exceed the
investor’s financial potential. According to Article 28 (3) of the NRge, the in-
vestment services provider shall constantly check that clients who trade in fi-
nancial instruments which may give rise to obligations possess a sufficient balance
on their bank accounts to meet such obligations. In particular, this provision
applies to those cases where the investor trades in derivatives which may result in
financial obligations on his part and imposes on the providers of investment
services the duty to ensure that the customer’s transaction does not overdraw the
margin. The margin serves as a guarantee for the incurred losses resulting from
transactions in derivatives and as a buffer against the losses which may be incurred
in the future.

In fact, the duty to check the compliance of orders with margin requirements
is the same duty which was also at stake in the decision of the Dutch Supreme
Court in the Kouwenberg v. Rabobank  case discussed in sections 8.4.3 and 8.4.2
above. In the NRge, however, this duty is much more elaborate. Thus, according
to Article 28 (4), if customers do not avail themselves of a sufficient balance on
their bank accounts, the investment services provider shall ensure that the
customer provides securities which would enable him to meet his obligations
potentially arising from the intended transactions. If the customer is unable to
provide such securities, however, the provider is obliged to close out his open
positions as soon as possible, but no later than after 5 days, unless special circum-
stances are present. This implies that the provider is not allowed to execute
transactions which may give rise to financial obligations in the absence of a
sufficient balance on the customer’s account or sufficient securities. It is notable
in this context that in its decision in the Kouwenberg v. Rabobank case the Su-
preme Court achieved the same result as that envisaged in Article 28 (4) of the
NRge, i.e. the prohibition of the execution of orders which do not comply with
margin requirements, through the balancing of interests within private law.

Article 28 (4) of the NRge may give the impression that it is always only the
investment services provider which is responsible for checking the compliance of
the customers’ orders with margin requirements. In the view of the Appeal
Commission of the Dutch Securities Institute, however, the fact that the bank in
the advisory relationship has to control compliance with margin requirements
does not imply that the customer him or herself does not have to be diligent in
this respect. 67 According to the Commission, not only the bank but also the
customer may in certain circumstances be under the duty to prevent a deficit of
securities and be held liable for the losses arising from a failure to do so.68 Such a
duty on the part of the customer was found to exist by the Commission in the case
where an advisory relationship was involved and the investment transaction

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



442 Fundamental Rights, Contract Law and the Protection of the Weaker Party

69 Compare, for example, KCHB 6 July 2003, 03-52 and KCD 19 August 2002, 02-145.
70 Compare, for example, KCHB 6 July 2003, 03-52 and KCD 19 August 2002, 02-145.
71 KCD 30 July 2003, 03-107.

concluded by the customer was extremely one-sided and risky, while the adviser
had on several occasions brought to the customer’s attention the fact that such a
portfolio created tension with the percentage of the value of the investment
portfolio, according to the extent of which the investment firm would provide
advance funding to the customer (bevoorschottingsnorm).69 In that case, the
customer was held to be liable for 60% of all the losses. 70 Moreover, in another
case, the customer who was also in an advisory relationship with the investment
services provider, was held to be liable for 75% of the losses resulting from the
transactions in options which were not compatible with margin requirements;
according to the Complaints Board, although the customer was not a professional,
he was aware of the risks involved in trading in options and took the decision to
proceed with the transaction himself.71

Therefore, even in the advisory relationship, where the provider is much
more closely involved in its customers’ investment decisions than is the case in
the execution-only relationship, the customer, who leaves all the responsibility
for checking the compliance of his or her transactions with margin requirements
to the provider of investment advice and fails to take appropriate measures him
or herself, can be imputed with his or her own fault and be held to be liable even
for a major part of the losses incurred as a result of the transactions concluded in
the absence of sufficient securities. Thus, in the same way as in the decision of the
Supreme Court in Kouwenberg v. Rabobank  which was reached on the basis of
private law, at stake in Article 28 of the NRge is the shared responsibility of invest-
ment services providers and investors for checking the compliance of the inves-
tor’s transactions with margin requirements. It appears, however, that the very
possibility of the investor being held liable for a major part of the losses in the case
of the non-compliance with margin requirements due to his or her own fault,
which was acknowledged by the Complaints Board and Appeal Commission of
the Dutch Securities Institute, may not be entirely consistent with the Supreme
Court’s reasoning in Kouwenberg v. Rabobank concerning the investor’s own fault.
After all, this reasoning appears to suggest that, at least in those cases where the
investor had failed to prevent margin overdrawing as a result of his or her frivolity
or a lack of understanding, the scope of the provider’s liability for losses resulting
from margin overdrawing is larger than that of the investor. It appears, however,
that the Complaints Board and the Appeal Commission of the Dutch Securities
Institute did not follow such an approach which, in practice, may lead to the
provider being always held to be liable for a major part of the losses resulting from
the transactions concluded in the absence of sufficient financial means.

8.4.3.4 The duty to make a customer profile

Whereas the duty to check the customer’s ‘room for expenditures’ and the duty to
check the compliance of the customer’s transactions with margin requirements
entail the protection of investors against entering into obligations which (poten-
tially) exceed their financial means, the NRge also imposes on investment services
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72 Compare du Perron, in: Hesselink et al., Privaatrecht tussen autonomie en solidariteit,
p. 193. 

73 Compare van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 61. 
74 Compare van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 62. 
75 Compare van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 62.
76 Compare van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 62.

providers the duties of care which in Dutch law are particularly relevant in those
cases where the investor does have sufficient financial means to meet his or her
(potential) obligations under the investment transaction, but nevertheless may
(unexpectedly) be confronted with extremely high financial losses. One such duty
of care is the duty to make a customer profile. This duty implements the ‘know
your customer’ principle embodied in Article 11 of the ISD I and aims to ensure
that investment transactions are suitable for the investor in view of his or her
income and property, as well as his or her readiness to take risks. The duty to
make a customer profile therefore goes further than the duty to check the cus-
tomer’s ‘room for expenditures’ and the duty to check the compliance of the
customer’s transactions with margin requirements which are limited to ensuring
that the investor will be able to meet his or her (potential) obligations under the
intended investment transaction within a short period of time and thus do not aim
to ensure that the transaction is also in the customer’s interests.72

According to Article 28 (1) of the NRge, the investment services provider
must in the interest of its customers obtain information concerning their financial
situation, their experience with investments in financial instruments and their
investment goals insofar as it is reasonably relevant for the execution of its
services. This information must be contained in written or electronic form. The
explanation attached to Article 28 of the NRge emphasises that the duty to make
a customer profile applies in each case where a non-professional investor intends
to trade in securities. However, the quantity of the information which should be
included in the profile primarily depends on the type of investment service.
Therefore, in the advisory relationship, where the investment services provider
is responsible for the customer’s transactions to a larger degree than in the
execution-only relationship, the duty to make a customer profile goes further. 73

The investment adviser should avail itself of comprehensive information about
the customer’s investment goals, his or her readiness to take risks and his or her
financial ability to face such risks.74 The adviser should also examine whether the
customer has sufficient knowledge to be able to understand the advice provided
and the risks related thereto, as, ultimately, it is the customer him or herself who
makes an investment decision.75 In the case of particularly risky investments, the
provider may under certain circumstances be even obliged to have an intake
conversation with the customer with a view to drawing up his or her profile.76

Furthermore, investment services providers are not only obliged to make a
customer profile, but should also check whether the intended transactions corres-
pond to it, as, after all, only in this case would the duty to make a customer profile
as such make sense. The explanation attached to the NRge makes it clear that this
obligation applies to all forms of investment services. In the advisory relationship,
however, controlling the compatibility of the investment transactions with the
customer’s profile goes further than in the execution-only relationship. Thus, for
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77 Compare, for example, KCD 5 March 2004, 04-31.
78 See KCD 28 March 2003, 03-51.
79 Compare, for example, KCD 7 June 2004, 04-96.
80 KCD 7 June 2004, 04-96. 
81 KCD 19 July 2001, 01-157.
82 KCD 7 June 2004, 04-103.
83 KCD 26 April 2001, 01-107. 

example, in contrast to the provider of execution-only services, the investment
adviser has to check whether the order deviates from the customer’s investment
history. The recommended composition of the investment portfolio must be based
on the customer’s profile for it to qualify as the one which could have been given
by a reasonably skilled investment adviser acting in a reasonable capacity.77 The
provider of investment services is in principle liable for the losses arising from the
investor’s transactions if its adviser has recommended an investment portfolio
which is too one-sided due to a lack of sufficient spreading according to the type
of securities (shares, bonds, immovables etc.) as well as sectors, regions, or individ-
ual funds, and the investor has not expressed his or her wish to pursue such a risky
investment.78 The adviser should act with particular care when it deals with
investments designated for a pension. Thus, for example, if the customer makes
it clear that he would like to make investments in order to make his advanced
years more comfortable, the investment adviser should not provide advice which
would involve exposing a major part of the customer’s assets to market risks; if
such advice is provided, it will not be considered to be one that could have been
provided by a reasonably skilled investment adviser acting in a reasonable capacity
and the adviser can be held liable for the losses arising from the transaction based
on such advice.79 Which percentage of the customer’s assets in such a situation
can be exposed to market risks depends, in the view of the Complaints Board, on
the information provided by the customer about his investment horizon, i.e. when
the investor will need his money, and the extent to which the investor wishes to
see an increase in his assets.80 Furthermore, in certain cases, the adviser should
even dissuade the customer from a certain investment. This can be the case, for
example, if the investor needs money in a short period of time81 or the investment
is unsuitable for the customer due to his personal characteristics, experience, age
or understanding of the inherent risks.82

At the same time, despite such far-reaching duties of care on the part of
investment advisers, the investor retains a substantial degree of self-responsibility
for his or her investment decisions. The importance of self-responsibility in the
advisory relationship manifests itself in the fact that if the customer realizes that
the advice provided is incompatible with his or her investment wishes or profile,
in particular his or her readiness to take risks, or if he or she has doubts about such
compatibility, the investor should make inquiries with the investment firm.83 If
the investor nevertheless follows the unsound advice concerning which he or she
had or should have had doubts, depending on the circumstances, such as the
extent to which the advice had deviated from the investor’s profile or the inves-
tor’s knowledge and expertise, the investor can be attributed with his or her own
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84 Compare, for example, KHCB 30 March 2004, 04-76 and KCD 15 August 2003, 03-
121; KHCB 17 September 2003, 03-57, JOR 2004/11; KCHB 5 September 2002, 02-
39 (risks involved in investing with borrowed money). See also van Luyn/du Perron/
Smit, Effecten van de zorgplicht, p. 207 ff.

85 Compare van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 61 ff. 
86 Compare van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 62 f.
87 Compare van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 63.
88 Du Perron, in: Hesselink et al., Privaatrecht tussen autonomie en solidariteit, p. 196.
89 Du Perron, in: Hesselink et al., Privaatrecht tussen autonomie en solidariteit, p. 197.

fault or even be held completely responsible for the consequences of following the
unsound advice.84

Moreover, the investment services provider is allowed to execute a transac-
tion which does not comply with the customer’s profile if the customer has agreed
to such a transaction. From the case law of the Complaints Board it appears that
such transactions are allowed provided that the investor is aware of the fact that
they are incompatible with his or her profile, as well as the risks involved
therein.85 If, for example, despite advice to the contrary, the investor knowingly
chooses a one-sided investment portfolio, then the investment services provider
does not have to refuse cooperation in the execution of the customer’s transac-
tions. Prior to that, however, the provider is obliged to warn the customer of the
incompatibility of such transactions with his or her profile and the risks involved
in entering into them.86 If the investor fully realises that the intended transaction
deviates from his or her profile and understands the risks involved therein, he or
she can be held liable for all the losses resulting from it; it is also relevant in this
respect upon whose initiative such a transaction was entered into.87 Therefore, in
the same way as in the execution-only relationship, in the advisory relationship
Dutch law also rejects the idea of protecting investors against themselves in those
cases where the investment transaction which the customer intends to conclude
is risky, but the customer avails him or herself of sufficient financial means to be
able to meet his or her (potential) obligations under such a transaction, should the
risks eventuate.

It appears, therefore, that under Dutch law as it has developed after the ISD
I it is the investor who is responsible for the execution of transactions which are
incompatible with his or her profile. In the Dutch literature, however, Du Perron,
who is currently the chairman of the Complaints Board of the Dutch Securities
Institute, has argued that in the most extreme cases the customer should not be
allowed to conclude transactions despite the fact that he wants to do so and that
all other requirements are complied with. According to Du Perron, this should be
the case, for example, when a dismissed employee wishes to invest his compensa-
tion for dismissal, on which he has to live in the coming years, in very risky
securities or when the customer with very little property and an extremely modest
income wants to trade in options and it is expected that in the case of an un-
favourable change in the interest rate he would be immediately obliged to close
out his open positions in order to comply with margin requirements.88 In the view
of Du Perron, in such cases the fact that the customer nevertheless wants to
proceed with the transactions provides evidence that he does not understand the
risks involved therein. 89 This standpoint was strongly criticized by Weller who
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90 See, in particular, Weller, TvC 2003, p. 69 ff. See also those against the approach of
the Supreme Court in Kouwenberg v. Rabobank in fn. 56 above.

91 The duty to inform is further elaborated in Supplement 7 to the NRge 2002. 
92 Van Luyn/du Perron/Smit, Effecten van de zorgplicht, p. 78 f.
93 See, for example, KCD 8 September 2003, 03-127.

welcomed the fact that this stance is not followed in the case law of both the
private law courts and the Complaints Board and argued that it would be an
unacceptable restriction of private autonomy and a blow to the idea of investors’
self-responsibility to impose on investment services providers the duty to refuse
the execution of transactions which are very risky for a particular investor, but
who nevertheless wants to proceed with such a risky investment.90

8.4.3.5 The duty to inform

Another duty of care on the part of investment services providers contained in the
NRge is the duty to inform the customer. This duty aims to ensure the customer’s
informed consent and, in the same way as the duty to make a customer profile, has
become particularly important in Dutch law in those cases where the investor has
sufficient financial means to meet his or her (potential) obligations under the
intended transactions, but this transaction nevertheless involves considerable
risks. The reason for this is that in such a case the investor does not enjoy substan-
tive protection against highly risky transactions, which exists in those cases where
the obligations under the intended transaction (potentially) exceed his or her
financial potential. The investor cannot therefore shift the liability for the losses
arising from such a transaction wholly or at least partially on to the investment
services provider on the ground that the transaction had been disproportional to
his or her financial potential at the time when it was concluded. In such circum-
stances, it is of the utmost importance that the investor knows what he or she is
doing before entering into a risky investment transaction, and the provider has an
important role to play in this respect.

According to Article 33 of the NRge, investment services providers should
provide (potential) non-professional investors with information and documents
which are necessary for them to gain an adequate insight into the services offered
by the provider and the financial instruments to which the service relates.91 This
duty is further elaborated in Supplement 7 to the NRge and, in particular, the case
law of the Complaints Board of the Dutch Securities Institute, which make it clear
that the duty to inform is understood in a very broad sense and, in particular in
the advisory relationship, may even include the duty to warn.

Prior to providing investment advice services, the provider should clarify to
the customer that in the advisory relationship it is the customer who makes the
actual decisions as to whether or not to conclude a certain transaction and it is
the customer who bears the consequences of such decisions.92 Due to the fact that
it is the customer who is ultimately responsible for his or her investment choices,
the investment adviser is under a particularly strict duty to provide the customer
with all material information about an investment object.93 In contrast to the
execution-only relationship, in the advisory relationship the investment firm is
even obliged to actively approach its customers should very specific information
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94 Compare KCD 6 March 2004, 04-30. 
95 KHCB 27 August 2001, 01-8.
96 See, for example, KCD 23 July 2004, 04-114; KCD 7 April 2003, 03-57; KCD 19

March 2003, 03-39.
97 See, for example, KCD 31 October 2003, 03-166.
98 See KCHB 17 September 2003, 03-57, JOR 2004/11.

which is relevant to its customers become known to it and it is aware of the fact
that the customer cannot obtain such information from another source. 94 Extra
diligence, which manifests itself in the way the customer should be informed, is
expected from the adviser when the customer’s pension is at stake. If the customer
approaches the investment adviser with a clear objective to obtain advice con-
cerning the investment of money to secure a pension, it is not enough for the
adviser to discuss the investment possibilities with the customer by phone and to
send him or her a folder containing information on the proposed investment fund;
in such circumstances, the investment adviser should further contact the customer
in order to personally explain to him or her the peculiarities of the fund con-
cerned.95

High demands are also placed on investment advisers as far as the information
concerning the risks is concerned. How much information about the risks should
be provided depends on the circumstances, such as the customer’s profile and, in
particular, his or her knowledge and experience in the investment field and the
nature of the securities concerned. In the advisory relationship, therefore, the
amount of information about the customer is directly connected to and deter-
mined by the investment adviser’s duty to know its customers, as the information
about the customer which is gathered when exercising this duty determines the
extent to which the adviser should inform the customer about the risks involved
in a particular investment transaction. Yet, in the same way as in the execution-
only relationship, certain information about general and specific risks inherent in
a certain investment should always be provided to the customer. Thus, the
investment contract between the provider and the customer must contain a
declaration that the customer is aware of the general risks involved in investment
as such. Furthermore, if the customer intends to trade in particularly risky finan-
cial instruments, such as derivatives, he or she should be provided with specific
information about the nature and risks involved therein.96 By signing the contract
which contains a reference to such materials, the investor declares that he or she
is aware of the risks involved in derivatives. If, after being provided with informa-
tion, the customer nevertheless still has questions about the investment product
or strategy or he or she does not fully understand the risks involved therein, the
customer should request more information from the investment adviser.97 If the
contract contains the customer’s declaration that he or she is aware of the risks
involved in trading in derivatives and the margins are observed, the investor can
be held to be wholly liable for the losses resulting from his or her investment
transactions.98 Moreover, the fact that the investor, who has experience in the
investment field, had signed such a declaration can lead to his or her liability for
a part of the losses resulting from the unsuccessful investment transaction even if
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the provider had failed to refuse the execution of orders which did not comply
with the margin requirements.99

A particular role in the advisory relationship is attributed to the provision of
information concerning the risks in the form of a warning. Such a warning must
always be given when the customer’s investment portfolio deviates from his or her
profile.100 Furthermore, the duty to warn the customer will exist, in particular, in
the case of extremely risky investment transactions. Thus, the adviser is obliged
to give a warning in a written form and more than once concerning the risks
involved in continuing to trade in options in the absence of sufficient securities
contrary to the advice provided.101 If the investor deviates from the advice pro-
vided with regard to the investment for pension purposes, an even more extensive
duty to warn will apply. In such circumstances, a reasonably skilled adviser acting
in a reasonable capacity must provide persistent and, if necessary, repeated
warnings to the effect that the customer’s refusal to fully or partially follow the
investment proposal exposes his or her assets to greater risks than those which are
compatible with investments for pension purposes.102

According to Weller, in contrast to the execution-only relationship where
such a duty can only be found to exist in certain circumstances, in particular when
the risks involved in the transactions are extremely high, in the advisory relation-
ship the duty to warn is inherent in the provision of investment advice services.103

Following Weller, therefore, it can be argued that the duty to warn and the duty
to advise are not really duties of care, but inherent constituents of the investment
advice. The same can also be said concerning the duty to inform in a narrow
sense, as the facts which are important for the customer when making an invest-
ment decision constitute the core of the investment advice, and, therefore, this
duty also constitutes an integral part of investment advice services. Yet, in view
of the formulation of Article 33 of the NRge as elaborated in Supplement 7, the
duty to inform, as laid down in this provision, may in certain cases include the
duty to warn, but in isolation it does not serve as a legal basis for the duty to
provide sound investment advice if the customer and the investment firm have
entered into an advisory relationship. Compliance with the duty to inform in this
sense is one of the prerequisites for the investment advice to be considered as
advice which could be provided by a reasonably skilled adviser acting in a reason-
able capacity. This, however, does not eliminate the fact that the scope of the
duty to inform in the advisory relationship is much broader than that in the
execution-only relationship where lower requirements are set with regard to the
content of the information to be provided, the way in which this has to be done
and the warnings to be given if the transaction which the customer wishes to
enter into involves extremely high risks.
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8.4.4 The character and scope of investor protection in the advisory
relationship

The analysis of the developments in Dutch law subsequent to the adoption of the
ISD I shows that, in the same way as in the execution-only relationship, in the
advisory relationship Dutch law has also adopted the regime of investor protection
which is based on a combination of substantive and procedural elements. The
following two meanings of this regime can be distinguished.

Firstly, such a regime can be said to exist due the fact that in the advisory
relationship Dutch law draws a distinction between the investment transactions
that (potentially) exceed the financial potential of investors and should therefore
not be allowed by the investment services provider as such and those transactions
which (potentially) do not exceed the investor’s financial means, but nevertheless
entail high risks for the investor and are only allowed if the investor has given free
and informed consent thereto. Substantive protection in the sense of prohibiting
the investor from concluding the intended transaction against his or her will
comes into play only in those cases where the investor may not be able to meet
his or her financial obligations arising from such a transaction. Only in such cases
is the investor protected against him or herself. In the same way as in the
execution-only relationship, substantive protection in the advisory relationship
is achieved through imposing on investment services providers the duty to check
the customer’s ‘room for expenditures’ and the duty to check the compliance of
the customer’s transactions with margin requirements, and the level of such
protection corresponds to that available in the execution-only relationship. In
contrast, in those cases where the investor does have sufficient income or assets
to meet his or her obligations under the intended transaction, he or she only
enjoys the procedural protection which results from such duties of care on the part
of the investment services provider as the duty to make a customer profile and the
duty to inform the customer. In this respect, the protection of investors in the
advisory relationship goes even further than the rather extensive protection
already available in the execution-only relationship. A high level of procedural
protection is achieved by placing high demands on the content of investment
advice. In order for the advice to be considered as advice which could have been
provided by a reasonably skilled investment adviser acting in a reasonable capac-
ity, the adviser has to comply with the duty to know one’s customer and the duty
to inform the customer, and the scope of these duties in the advisory relationship
is much broader than in the execution-only relationship. Thus, the adviser should
avail itself of comprehensive information concerning the customer’s investment
goals, his or her readiness to take risks, his or her financial ability to face such risks
and, in particular, his or her ability to understand the advice provided and the
risks related thereto. Should very specific information which is relevant to the
customer become known to the investment adviser, the latter must actively
approach the customer. High demands are also placed on the advisory relationship
with regard to information concerning the risks inherent in a particular invest-
ment transaction. In the case of particularly risky investment transactions, the
investment adviser may be under an obligation to persistently and, if necessary,
repeatedly warn the customer of the risks involved therein. The very nature of the
advisory relationship, which presupposes a greater responsibility on the part of the
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investment services provider for the acts of its customer, thus entails a special
emphasis on ensuring that the customer understands the nature and risks involved
in a particular financial instrument offered by the provider and that the invest-
ment transaction in this instrument is suitable for him or her.

Secondly, in the same way as in the execution-only relationship, there is also
a combination of procedural and substantive protection in the advisory relation-
ship in Dutch law in those cases where the investor intends to conclude a transac-
tion, but does not avail him or herself of sufficient financial means to be able meet
his or her (potential) obligations under such a transaction. Even in the advisory
relationship, the execution of the transaction which (potentially) exceeds the
customer’s financial potential in a situation where the provider of investment
advice has duly informed this customer about the risks involved therein, but the
latter has nevertheless decided to proceed with such a transaction, does not
automatically lead to the liability of the provider for all losses resulting therefrom.
Instead, in such cases, both Dutch private law and supervision law tend to follow
the idea of the shared responsibility of the provider and the customer for the
compliance of investment transactions with the restrictions related to the finan-
cial means of the customer. This protection against oneself in such cases is limited
by the principle of informed consent, which implies that a duly informed investor
cannot shift the whole responsibility for the losses on to the provider. As a result
of the reasoning of the Dutch Supreme Court in Kouwenberg v. Rabobank, how-
ever, it is not entirely clear whether this shared responsibility entails the primary
responsibility of the provider for ensuring the compliance of the customer’s
transactions with substantive restrictions on their conclusion or whether the
primary responsibility for such compliance lies with the investor. It is not ex-
cluded that by holding that the errors on the part of the bank concerning margin
requirements in principle weigh heavier than the customer’s errors in this respect,
the Supreme Court aimed to hold the provider primarily responsible for ensuring
the compliance of the customer’s transactions with margin requirements at least
in those cases where it could be established that the customer could not under-
stand the risks involved in his or her transaction. If this assumption is correct, it
may very well be true that in every case in which the customer is duly informed
about the risks involved in transactions in derivatives which are incompatible
with the margin requirements, but the customer nevertheless proceeded with such
a transaction, it will be the bank which will always be held liable for a larger part
of the losses. This would imply strengthening the role of the substantive protec-
tion of investors against themselves, on the one hand, and a further weakening of
the role of procedural means for investor protection and narrowing the scope of
investors’ self-responsibility for the consequences of speculative transactions
concluded by them, on the other hand.

Against this background, it appears that the level of investor protection in
the advisory relationship which has developed in Dutch law in the course of the
implementation of the ISD I is considerably higher than that established for this
type of investment service under the ISD II. The major distinction between the
two regimes is that, in contrast to Dutch law, the ISD II aims to secure only
procedural protection without differentiating between those cases where the
investor has sufficient financial means for meeting his or her (potential) obliga-
tions under the intended investment transaction and cases where such means are
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not available. The ISD II does not contain any provisions which would impose on
investment services providers an obligation to refuse the execution of an order in
those cases where the financial potential of the investor is insufficient and it does
not therefore aim to protect investors against themselves, which is characteristic
of the Dutch approach to investor protection. The protection granted to (poten-
tial) investors under the ISD II in all cases, including those where the investor
assumes the obligations which he or she cannot reasonably afford, is aimed at
ensuring that the investor understands the nature of and the risks involved in an
execution-only service and in specific types of financial instruments to which the
service relates. In contrast, under Dutch law, such protection is only very relevant
in those cases where the investor’s prospective transaction has met the require-
ments concerning his or her ‘room for expenditures’ and margins, but it neverthe-
less remains extremely risky and the investor still wishes to enter into it. As far as
the level of procedural protection in the advisory relationship is concerned, it
largely corresponds to that established under the ISD II. Both Dutch law and the
ISD II provide for far-reaching duties to know one’s customer and to inform one’s
customer.

8.4.5 Synthesis and conclusion

The overview of the developments in Dutch law after the adoption of the ISD I
provides evidence that Dutch law has taken steps aimed at protecting investors
against risky investment transactions and improving the quality of investment
advice by imposing extensive duties of care on the providers of this kind of
investment service. These duties had been originally established in contract law
on the basis of good faith and, subsequently, were included in the supervision law
of a public character in which they were incorporated as standards of the invest-
ment firms’ behaviour, compliance with which was to be checked by the supervi-
sory authorities. Although it is the latter which nowadays play the leading role in
ensuring the protection of investors in the advisory relationship, as the decision
of the Dutch Supreme Court in Kouwenberg v. Rabobank shows, the role of
contract law concepts in Dutch law at present may not necessarily be limited to
providing a mere ground for the adviser’s liability when there has been a violation
of the conduct of business rules. Such concepts may also have an impact on the
substance of the specific rules developed on their basis by providing its own
framework for balancing the competing interests of the parties involved in a
particular case.

A close relationship between the investment adviser and its customer has
been considered in Dutch law to be the reason and justification for securing a
rather high level of investor protection against (potentially) burdensome obliga-
tions under investment contracts. Similar to the execution-only relationship, in
the advisory relationship the investors are also protected against themselves in
those cases where the obligations they intend to assume potentially exceed their
financial potential. Such protection does not completely replace the investor’s
self-responsibility in the case of his or her informed consent to a highly risky
investment transaction, as in certain circumstances the investor can still be
attributed with his or her own fault. Yet, the existence of the protection of
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investors against themselves in Dutch law does lead to a considerable shift from
a purely procedural protection, which allows the investor to take his or her
investment decision him or herself, towards substantive protection which entails
the duty of the investment adviser to refuse the execution of a certain transaction
even against the will of the customer. Such a shift results from the imposition on
the providers of investment advice services the duty to check the customer’s ‘room
for expenditures’ and the duty to check the compliance of the customer’s transac-
tions with margin requirements. A higher level of investor protection compared
to that in the execution-only relationship, however, manifests itself primarily in
the existence of a more far-reaching procedural protection which is of particular
relevance in those cases where the investor avails him or herself of sufficient
financial means to be able to meet his or her (potential) obligations under the
intended investment transaction. Such protection is achieved through imposing
a more extensive duty to know one’s customer, which requires from the adviser
that it takes a wide range of the facts about the customer into account when
assessing the suitability of the intended transaction, as well as a more extensive
duty to inform which, if the customer intends to become involved in a particularly
risky investment transaction, even obliges the adviser to warn the customer about
the risks involved in such a transaction. A broader scope of these duties of care in
the advisory relationship in Dutch law is justified by a greater degree of responsi-
bility on the part of the investment services provider for the investor’s acts, which
is inherent in the advisory relationship, and it is largely in line with the relevant
provisions of the ISD II. The differences between the ISD II and Dutch law,
however, continue to exist as to the character of investor protection in those cases
where the investor does not have sufficient financial means to be able to meet his
or her (potential) obligations under the intended investment transaction.

As the Dutch experience shows, the idea of investor protection in Dutch law
has developed within contract law and has been further elaborated in supervision
law. This development has not been in any way prompted by fundamental rights, but
has become a result of the interaction between the well-established concepts of
contract law, such as good faith, and the conduct of business rules. A high level
of investor protection in the advisory relationship has been justified by the nature
of this relationship, with the fundamental rights enshrined in the Dutch Constitu-
tion or the European Convention on Human Rights (ECHR) playing no signifi-
cant role in this respect. Furthermore, the development of different levels of
procedural protection in the execution-only and advisory relationship shows that
the debate on the scope of investor protection in Dutch law can be conducted on
the level of more concrete duties of a contract law origin which are now incorpo-
rated in regulatory law, in particular, the duty to know one’s customer and the
duty to inform. The fact that it is the closer contractual relationship between the
parties which justifies the higher level of protection in the case of the advisory
relationship compared to that established concerning execution-only services
shows how important contract law concepts are in practice for determining the
extent of the protection of the weaker party in such a way that the latter retains
the possibility to choose between different types of investment services.
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104 The Handbook is available in traditional loose-leaf, CD-rom and internet formats.
For the website version, see http://www.fsa.gov.uk/handbook.

8.5 English law

8.5.1 Introduction

As has been discussed in section 7.5.1 of the previous Chapter, with the adoption
of the conduct of business rules, the key role in defining the standard of care owed
by investment services providers to their customers has shifted from common law
of a private law character to the supervision law of a public law character. Already
before the ISD I provided an impulse for the development of the conduct of
business rules in EC Member States, the conduct of investment business in the
United Kingdom had been brought under a regulatory regime as a result of the
adoption of the Financial Services Act 1986 (FSA 1986), as well as the codes of
conduct which have been drawn up under this legislation. In 2000 the new
legislation was adopted – the Financial Services and Markets Act (FSMA 2000).
Integral to the regulatory regime under the FSMA 2000 are an array of require-
ments imposed not only directly by the Act itself, but also by delegated powers
given to the Financial Services Authority (FSA), which for most purposes stands
alone as the financial services regulatory body. The principal repository of the
fruits of the broad powers conferred on the FSA by the 2000 Act is the FSA’s
Handbook of Rules and Guidance.104 The FSA Handbook is in practice the single
most significant source of information on financial services regulation in the
United Kingdom, and, in particular, the conduct of business rules which apply in
the advisory relationship. The old conduct of business rules drawn up under the
FSA 1986, however, will remain of relevance for several years in the determina-
tion of claims in cases dating back to the time when the 1986 Act was applicable.
The new rules embodied in the FSA Handbook will only apply to events occur-
ring after it was brought into force on December 1, 2001. Considering that the
new conduct of business rules contained in the FSA Handbook constitute a body
of law which is currently in force and that these rules largely follow the old rules
drawn up under the 1986 Act, they will be the focus of the present section.

Despite the growing importance of supervision law in the area of investor
protection and a certain eclipse of common law in this area, the latter has not
become totally irrelevant. At least formally, the English courts leave to themselves
the right of having a final say in determining the appropriate standards of care.
Moreover, especially in advisory relationships, the common law relating to tort,
in particular, has not only provided the grounds for liability, but has also con-
tributed to defining the standard of care owed by investment advisers under the
conduct of business rules. Therefore, next to the duties of care embodied in the
FSA Handbook, this section will also address the common law concepts and rules
developed by the English courts which are especially pertinent to the provision
of investment advice. This section, however, does not attempt to provide a
comprehensive description of causes of action and remedies as well as the rules
which can be found in the English law of contract, tort and restitution as well as
in equity and which can be potentially relevant in this context.
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In the light of this, in this section attention will in the first place be given to
the most relevant common law concepts and rules governing the advisory rela-
tionship (8.5.2). Subsequently, the narrative will turn to the conduct of business
rules laid down in the FSA Handbook (8.5.3). Finally, a closer look will be taken
at the character and scope of the protection of non-professional investors in the
advisory relationship under English law (8.5.4).

8.5.2 The duties of care in the advisory relationship under common law

In addition to the duties of care owed by investment advisers under the statute
which will be considered below and which nowadays play a key role in defining
the standard of care in the advisory relationship, the advisers can also be under
duties of care on the basis of common law and equity.

First of all, in common with other providers of relevant services acting in the
course of business, the provider of investment advice services will be under an
implied if not express contractual duty to exercise reasonable care and skill in
carrying out the services required.105 According to Evans-Lombe J. in Investors
Compensation Scheme Ltd v. West Bromwich Building Society,106 an independent fi-
nancial adviser owes both statutory and contractual duties ‘to exercise the care
and professional skills appropriate to an organisation presenting itself as an expert
independent financial advisor to provide its clients with independent advice in
their best interests and not to allow its own interests to conflict with those of its
clients’. The investment advisor may therefore incur concurrent liability for
breach of contract and breach of statutory duty. The standard of care and skill will
be that to be expected of a like provider engaged to provide the relevant
services.107 Evaluating that standard will generally involve a consideration of the
applicable regulatory requirements considered below.

Furthermore, quite apart from any contract that exists between them, the
investment adviser will generally owe a duty of care to its customer in tort.108 Such
a duty will in particular arise and play an important role in those cases where the
provider of investment services has assumed responsibility towards the customer
for the provision of advice in a situation ‘equivalent to contract’, that is, ‘where
there is an assumption of responsibility in circumstances in which, but for the
absence of consideration, there would be a contract’.109 In the case of a failure to
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exercise its duty of care the provider can in particular be held liable on the basis
of the tort of negligence. The tort of negligence in English law may therefore
provide relief in those cases where the scope of contract law is considerably
limited by the doctrines of consideration and privity.110 A breach of the duty of
care is generally defined as a failure to conform to the standard of care applicable
to the defendant in the circumstances.111 For professionals this implies that they
are expected to exercise that level of skill that can reasonably be expected of an
ordinary member of their profession. As McNair J. put it in the famous direction
to the jury in Bolam v. Friern Hospital Management Committee:

‘The test is the standard of the ordinary skill of man exercising and professing to have that
special skill. A man need not possess the highest expert skills; it is well established law that
it is sufficient he exercises the ordinary skills of an ordinary competent man exercising that
particular art.’112

What this means in more concrete terms will at present be largely determined in
the light of the conduct of business rules which will be discussed below. Further-
more, as with most professions, a duty of care in tort will usually be not only
concurrent with,113 but also consistent with,114 the contractual duty to exercise
reasonable care and skill.115 Consequently, if the parties to a contract have
expressly or implicitly agreed to limit the scope of the provider’s duties under the
contract, its tortious duty of care will almost certainly be similarly limited.116 The
common law itself, however, has also thrown some light on the standard of care
belonging to investment advisers. Thus, a relatively old case decided long before
the adoption of the FSA 1986, Woods v. Martins Bank Ltd,117 provides a good illus-
tration of how the English courts assess, on a purely common law basis, the extent
of a bank’s duty when acting as its customer’s investment adviser. In this case, the
defendant bank’s manager had actively sought the custom of the plaintiff who was
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a relatively wealthy young man with almost no business experience and offered to
act as his financial adviser. The plaintiff agreed and, on the manager’s recommen-
dation, purchased for the total sum of £ 10,500 preference shares in a company
called B.R. Ltd which was another customer of the defendant bank. The bank’s
manager assured the plaintiff that B.R. Ltd was financially sound, although this
was not the case. Later, the company became insolvent and the plaintiff lost his
money. The court found that the defendant bank had been under a duty of care
towards the customer and had acted in breach of this duty when recommending
that he invest in B.R. Ltd. In reaching this conclusion, the judges placed particu-
lar emphasis on the issue of the unsuitability of the product recommended by the
defendant bank. They found that the bank’s recommendation to the plaintiff to
purchase preference shares for £ 10,500 was unsuitable because: (i) this meant that
the customer would spend almost two-thirds of all his disposable income in one
single form of investment, and (ii) this investment in the preference shares of a
private company with a poor financial record was obviously not in the interest of
the plaintiff who had made it clear to the bank that he wanted a safe investment.
In another case, Rust v. Abbey Life Insurance Co Ltd,118 decided in 1978, the
plaintiff was persuaded to invest over £ 90,000 in property bonds with the first
defendant insurance company. The bond was sold by the second defendant
intermediary, a representative of the first defendant. Subsequently, Mrs Rust
claimed that she had been led to believe that she was making a short-term invest-
ment and sought to be released from the resulting contract on a number of
grounds. On the standard of care owed by an insurance representative, Deputy
Judge Clothier QC stated that the representative was under a duty of care towards
the plaintiff to provide her with adequate explanations concerning the nature of
property bonds and of the liquidity facility. According to the judge, this involved
a more positive and extensive duty than not making misrepresentations without
proper grounds for belief. Furthermore, common law also provided useful guidance
on the distinction between the provision of information and advice in the context
of professional negligence. Thus, in his judgment in South Australia Asset Manage-
ment Corporation v. York Montague Ltd 119 Lord Hoffmann drew attention to the
different consequences of the duty to advise and the duty to provide information:

‘I think that one can to some extent generalise the principle (…). It is that a person under
a duty to take reasonable care to provide information on which someone else will decide
upon a course of action is, if negligent, not generally regarded as responsible for all the
consequences of that course of action. He is responsible only for the consequences of the
information being wrong. (…) The principle thus stated distinguishes between a duty to
provide information for the purpose of enabling someone else to decide upon a course of
action and a duty to advise someone as to what course of action he should take. If the duty
is to advise whether or not a course of action should be taken, the adviser must take
reasonable care to consider all the potential consequences of that course of action. If he
is negligent, he will therefore be responsible for all the foreseeable loss which is a conse-
quence of that course of action having been taken. If this duty is only to supply informa-
tion, he must take reasonable care to ensure that the information is correct and, if he is
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negligent, will be responsible for all the foreseeable consequences of the information being
wrong.’120

Thus, Lord Hoffman made it clear that the duty to advise is much more compre-
hensive than the duty to inform and may also entail the more far-reaching liability
of the supplier of advice. At the same time, it can be argued that in the advisory
relationship the duty to inform and the duty to advise merge imperceptibly into
one another, as the provision of sound advice is not possible without the provision
of comprehensive information.

In addition to the common law duties in contract and tort, the investment
advisers also owe fiduciary duties to their customers in equity. The core require-
ment for the recognition of a fiduciary obligation is an assumption of responsibility
for the property or affairs of another.121 As Evan-Lombe J. commented in Investors
Compensation Scheme Ltd v. West Bromwich Building Society122:

‘Where an adviser undertakes, whether pursuant to a contract and for consideration or
otherwise, to advise another as to its financial affairs it is commonplace for the courts to
find that the adviser has placed himself under fiduciary obligations to that other.’123

However, after considering recent authority on the nature of a fiduciary obliga-
tion, including Henderson v. Merrett Sybdicates124 and Bristol and West Building
Society v. Mothew,125 Evans-Lombe J. concluded that to categorize the advisers’
duty of care and skill as a fiduciary one added nothing to the already established
common law duty of care and skill; in particular, the advisers’ failure to give
adequate warning to their clients of the risks involved in the transactions did not
give rise to a right to rescind the transactions, but only to equitable compensa-
tion.126 

Thus, whether in contract, tort or in equity, the provider of investment
advice owes its customers the duty to exercise reasonable care and skill. Already
prior to the adoption of the supervision laws containing the conduct of business
rules, the English courts had addressed the problem of the unsatisfactory quality
of investment advice and even tried to make broadly formulated rules concerning
the standard of care more specific by establishing concrete duties of care, such as
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the duty to ensure the ‘suitability’ of investment advice for the customer. It can
be argued that this process was not rapid enough to address the need for clarity in
the law of investor protection and therefore was interrupted as a result of the
legislative intervention which brought about a comprehensive set of conduct of
business rules containing specific duties of care for investment advisers. What can
equally be argued, however, is that, had specific legislation not been adopted, the
more concrete duties of care could have developed within the common law itself
independently from the outside influences.127

8.5.3 The conduct of business rules in the advisory relationship

As has been demonstrated in the previous subsection, the common law concepts
can provide the basis for the development of duties of care on the part of invest-
ment advisers. Due to the fact, however, that specific legislation in the field of
investor protection had been adopted, in which a comprehensive list of the
investment advisers’ concrete duties of care was included, the key role in deter-
mining the standard of care in the advisory relationship shifted to the FSMA 2000
and, in particular, to the FSA Handbook of Rules and Guidance issued by the
Financial Services Authority. In the first place, the duties of care embodied in the
FSA Handbook can be directly invoked by investors without the need to fall back
on the common law. These duties accordingly provide causes of action independ-
ently of the common law of contract or tort, or equity. In the second place, the
courts tend to attribute to the provisions of the FSA Handbook the leading
authority in defining the meaning of broader common law rules and thus the
standard of care owed by investment firms in the advisory relationship. With the
adoption of the FSMA 2000 this tendency is likely to become still stronger.
Therefore, whatever course of action a disappointed investor takes – an action for
breach of the common law duty of care or that for a breach of a statutory duty, any
non-compliance with the provisions of the FSA Handbook may lead to the
provider of investment advice being held liable for the losses suffered by the
investor who had followed its advice.

Apart from the specific rules, the Handbook contains inter alia the FSA
Principles of Business which constitute a general statement of the fundamental
obligations of firms under the regulatory system.128 In particular, these principles
oblige the providers of investment services to conduct their business with due
skill, care and diligence (Principle 2); to pay due regard to the interests of their
customers and to treat them fairly (Principle 6); to pay due regard to the informa-
tion needs of their clients and communicate information to them in a way which
is clear, fair and not misleading (Principle 7); and to take reasonable care to
ensure the suitability of their advice and discretionary decisions for any customer
who is entitled to rely upon their judgment (Principle 9). These principles may
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be the basis for disciplinary action, but are not in themselves the basis for private
law claims. Furthermore, being high-level principles, they only underline the
detailed requirements contained in the new Conduct of Business Sourcebook
(‘COB’) component of the FSA Handbook, but do not provide such requirements
themselves. In practice, therefore, the leading role in defining the standard of care
for the providers of investment services is played by the specific rules contained
in the COB which are actionable by customers. The COB consolidates various
predecessor regulators’ rulebooks for the conduct of investment business and
constitutes the most significant single source of rules and guidance regarding the
duties of the providers of investment advice. Gower, speaking of the proposed
conduct of business rules, observed:

‘Together they should go far to ensure the adequate protection of investors. I do not accept
the criticism made in some quarters, that they are excessively ‘legalistic’ and will prove
unduly restrictive. On the contrary, they seem to me to be a practical working-out of the
gentlemanly ethics, on which the City has traditionally prided itself (even if all its
members have not invariably lived up to them) that you should ‘do as you would be done
by’ and not do anything that you would not want found out.’129

It should be noted, however, that the provisions on investor protection contained
in the FSMA 2000 do not lead to the replacement of the caveat emptor philosophy
(‘let the buyer beware’) even in relation to non-professional investors who resort
to the assistance of the professional investment adviser.130 This follows from sec-
tion 5 of the Act which acknowledges securing the appropriate degree of con-
sumer protection as its regulatory objective, but at the same time explicitly states
that in considering what degree of protection may be appropriate, the FSA must
consider the ‘general principle that consumers should take responsibility for their
decisions’.131 The duties of care included in the FSMA 2000 should therefore be
viewed against the background of the emphasis on investors’ self-responsibility
which is made in the Act.

The duties of care contained in the FSMA 2000 include inter alia the duty to
check the compliance of the customer’s transactions with margin requirements,
the duty to know one’s customer, the duty to ensure the ‘suitability’ of one’s
recommendation or a discretionary decision for the customer, the duty to ensure
clear, fair and non-misleading communication with the customer, the duty of
disclosure and the duty to ensure the customer’s understanding of the risks in-
volved. Each of these duties, and, in particular, the (extent of) their applicability
in the advisory relationship, will be discussed below, where possible, in the light
of the case law of the English courts.

Before turning to the discussion of the duties of care contained in the FSA
Handbook, compliance with which largely determines whether the provided
advice is sound, it is also worth mentioning that in two cases the Handbook con-
tains specific requirements as to the quality of the advice. First of all, such require-
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ments are established in relation to the scope and range of advising on packaged
products.132 In particular, a firm, when giving advice on investments related to
packaged products to a private customer, is required to do so on the basis that the
scope of its advice will involve a selection from the whole market (or from the
whole of a sector of the market), or from a limited number of product providers
or from a single provider and to adhere to such a scope during the advisory process
unless the firm decides, and if necessary secures the customer’s agreement, to
widen the scope for the customer and, if necessary, any changes in the arrange-
ments by which the firm will be remunerated.133 A firm can choose to offer both
the whole of the market and more limited investment advice.134 Similar provisions
also apply to the provision of basic advice on a stakeholder product, which is,
according to the Handbook’s Glossary, in summary, advising on certain relatively
low-cost products by means of questions.135

8.5.3.1 The duty to check the compliance of the customer’s transactions
with margin requirements

The duty to check the compliance of the customer’s transactions with margin
requirements is contained in Section COB 7.10 which applies to firms which
execute transactions in a contingent liability investment and does not make any
exceptions for investment advisers which are engaged in this activity. Margin
requirements, therefore, equally apply in the execution-only as well as in the
advisory relationship. The purpose of section COB 7.10 is twofold. On the one
hand, it aims to ensure that a firm does not expose itself to unacceptable levels of
credit risk. On the other hand, in accordance with Principle 6 which requires a
firm to pay due regard to the interests of its customers and treat them fairly,
section COB 7.10 aims to ensure that a firm manages a private customer’s expo-
sure to contingent liability by diligently monitoring the firm’s relevant provision
of credit. In pursuance of these aims, this section seeks to prevent the conclusion
of those transactions in a contingent liability investment, such as derivatives
transactions, which exceed the customer’s financial potential. 

According to COB 7.10.3R, a firm must obtain from a private customer any
margin payable, whether at the outset or subsequently, by or to the firm, for a
transaction in a contingent liability investment. Before concluding a transaction
with or for a private customer, a firm should notify the customer, inter alia, of the
circumstances in which the customer may be required to provide any margin, the
form in which the margin may be provided and the steps the firm may be required
or entitled to take if the customer fails to provide the required margin.136 Of par-
ticular importance is the rule contained in COB 7.10.5R which explicitly states
that a firm must close out a private customer’s open position if that customer fails
to meet a margin call made for that position for five business days following the
date on which the obligation to meet the call accrues. The exceptions to this rule
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merely relate to procedural aspects of providing the required securities. Thus, for
example, a firm must not close out the customer’s position if it makes a loan or
grants credit to that customer to enable him to pay the full amount of the margin
call. The wording of COB 7.10.5R makes it clear that the prevention of conclud-
ing transactions in the absence of sufficient securities lies within the responsibility
of the provider of investment advice services. This implies that in the case of its
failure to close out the customer’s position within the established period of time,
the provider can be held liable for the losses arising from the transactions con-
cluded by it on behalf of the customer in breach of margin requirements. The
reported case law available so far, however, does not provide an answer to the
question of whether the customer may also be attributed with contributory fault
and held liable in negligence for concluding such transactions and, if so, to what
extent.

8.5.3.2 The duty to know one’s customer and the duty to ensure the
‘suitability’ of one’s recommendation for the customer

The FSA considered it to be a ‘cornerstone’ of the predecessor regulatory regime
that a firm should ‘know its customer’ in order to give advice or to effect a transac-
tion which would be suitable for each customer’s requirements. The need to
garner such information is, as we have seen in the previous sections devoted to
EC, German and Dutch law, an essential precursor to making a suitable recom-
mendation. Client investigation and ‘suitability’ are therefore necessarily inter-
twined. Nevertheless, under the regulatory regime of the FSA they are distinct
requirements. The rules and guidance on ‘know your customer’ are contained in
COB 5.2 and the requirements as to ‘suitability’ in COB 5.3. In contrast to the
execution-only relationship to which neither of the duties applies, both of them
fully apply when the firm is recommending a designated investment.137

The ‘know your customer’ requirement presupposes that prior to giving a
personal recommendation concerning a designated investment to a private cus-
tomer, a firm must take reasonable steps to ensure that it is in possession of
sufficient personal and financial information about the customer which is relevant
to the services that it has agreed to provide.138 For the investment adviser this im-
plies the obligation to obtain, by way of ‘fact-finding’, sufficient information about
its private customer to enable it to meet its responsibility to give suitable advice.139

Information collected from a private customer should, at a minimum, provide an
analysis of a customer’s personal and financial circumstances leading to a clear
identification of his needs and priorities so that, combined with attitude to risk,
a suitable investment can be recommended.140 In assessing whether a private
customer can afford an investment, due regard should be given to that customer’s
current level of income and expenditure and any likely future changes thereto.141

The firm should keep that information under regular review and, in respect of
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private customers on whose behalf a firm acts only on an occasional basis, a review
should be carried out whenever the customer seeks advice.142 If a private customer
declines to provide relevant personal and financial information, a firm should not
proceed to provide a personal recommendation concerning a designated invest-
ment without promptly advising that customer that the lack of such information
may adversely affect the quality of the services which it can provide.143 No prohi-
bition on providing advice in such circumstances is however contained in the
COB. In essence, therefore, the ‘know your customer’ requirements in English law
oblige the investment adviser to seek information about the customer rather than
obtain it. If a client fails to provide sufficient information regarding his or her
knowledge and experience, the firm may still provide investment advice without
being exposed to the risk of incurring liability for the losses arising from the
transactions of that client, provided that it has warned the latter about the adverse
consequences of a lack of information for the quality of its advice.

A general requirement of ‘suitability’ in relation to a private customer requi-
res that a firm, in the course of designated investment business, must take reason-
able steps to ensure that it does not make a personal recommendation to buy or
sell a designated investment, unless the recommendation or transaction is suitable
for the private customer having regard to the facts disclosed by him and other rele-
vant facts relating to him of which the firm is or reasonably should be aware.144

There are also other specific ‘suitability’ requirements. These pertain to packaged
products,145 occupational and stakeholder pension schemes,146 broker funds,147

pension transfers and opts-out148 and personal pension schemes.149 Whether or not
a recommendation or transaction is ‘suitable’ will depend upon the facts of each
case, although detailed guidance is given as to a range of matters.150 In many cir-
cumstances an explanatory ‘suitability’ letter is required.151 In particular, this is the
case where following a personal recommendation, a private investor agrees to buy,
sell, cancel or suspend premiums or other contributions in respect of a life policy
or a stakeholder pension.152 The minimum content of a ‘suitability’ letter must, in
particular, give an explanation of the firm’s ‘suitability’ recommendation, with re-
ference to the customer’s personal and financial circumstances and summarize the
main consequences and any possible disadvantages of entering into the transac-
tion.153 The FSA has even issued detailed guidance on ‘suitability’ letters. 154 It
must be noted that the adviser is under an obligation to take reasonable steps,
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meaning that any resulting liability is fault-based, not one of strict liability, and
the standard of fault is measured by an objective standard.155

The case law of the English courts contains a number of cases which provide
a good illustration of the courts’ approach to the ‘know your customer’ and ‘suit-
ability’ requirements in the advisory relationship.156 Although these cases were
resolved under the old FSA 1986 regime, they are nevertheless still relevant under
the new regime of FSMA 2000 which has not introduced radical changes as far as
the conduct of business rules are concerned. Thus, in Seymoure v. Caroline Ockwell
& Co,157 for example, the customer sought damages from the first defendant
financial adviser and the second defendant finance company in respect of alleg-
edly negligent financial advice. Whereas the customer had required a short-term,
low-risk investment where his money could be easily realised and readily accessi-
ble, the adviser had recommended to him an offshore fund run by a company in
the Bahamas which guaranteed a high return. The adviser itself was introduced
to this fund by the finance company which it had consulted about potential
investment products for its customer. The company indicated that the fund was
low risk and that the company managing it had been checked out. A memoran-
dum was circulated by the company just before the cancellation period had
expired which raised concerns about the safety of the fund. The company did not
pass the information on to the financial adviser and the customer went ahead and
invested in the fund. The fund management company, however, soon went into
liquidation and the customer lost all of his investment. In its decision in this case,
the Commercial Court held, inter alia that the financial adviser should have re-
alised that an unregulated collective scheme recommended by it was unsuitable
for the customer as money from the fund was not easily realisable or accessible,
notice of redemption being required and the funds having to be repatriated from
abroad. The finance company, in the view of the Court, was no more than a
product provider, and, therefore, it was not its function to tell the financial adviser
what should be recommended to its customer. By recommending an unsuitable
investment and not fully explaining the risks involved, the adviser had failed to
comply with the rules adopted by the Financial Intermediaries, Managers and
Brokers Regulatory Association (FIMBRA), in particular, rule 4.2 (know your
client), rule 4.3 (understanding of risk) and rule 4.4 (best advice) and had
breached its statutory duty under section 62 (1) of the 1986 Act. In another case,
Martin v. Britannia Life Ltd,158 Jonathan Parker J. held that the financial adviser
in that case was negligent in advising the Martins in connection with their
financial arrangements. In particular, he had breached a duty by advising them to
enter into a package of transactions which was manifestly unaffordable for persons
in their financial position. Overall, Jonathan Parker J. concluded that the ‘advice
which Mr Sherman [the adviser] gave fell short of the standard of care reasonably
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to be expected of him. He must have realised that for Mr and Mrs Martin to fol-
low his advice would cause them to be severely overstretched financially, yet he
felt able to tender such advice without any adequate explanation of the risks in-
volved’.159 The issue of affordability is also illustrated by the case of Investor Com-
pensation Scheme Ltd v. West Bromwich Building Society,160 the leading home
income plan mis-selling case,161 where Evans-Lombe J. held that the obligation to
provide ‘best advice’ included a duty to advise each client ‘what was the appro-
priate amount to be borrowed, how much of that sum could safely be immediately
spent without risk to the success of the scheme’.162

Thus, whereas in the execution-only relationship, the ‘know your customer’
and ‘suitability’ requirements do not apply at all, in the advisory relationships the
courts are prepared to give far-reaching effect to the respective provisions of the
conduct of business rules, in particular, on the basis of common law, in order to
ensure the ‘suitability’ of investment advice for each customer’s requirements. It
is, however, always the customer in English law who has the power to decide
whether or not to proceed with an unsuitable transaction. According to the Court
of Appeal in Gorham v. British Telecommunications plc,163 a ‘classic example of pen-
sions mis-selling’,164 a tied adviser was held to be under a duty to refuse to sell a
personal pension plan to the investor unless satisfied that the investor was making
an informed choice between his employer’s occupational pension scheme and the
personal pension plan. Under English law, therefore, an investment adviser is not
obliged to prevent a customer from concluding an unsuitable investment transac-
tion provided that it has taken reasonable steps to satisfy itself that the customer
has given his or her informed consent to such a transaction. The FSA Handbook
has not brought any changes in this respect.

8.5.3.3 The duty to ensure clear, fair and non-misleading communication

Another important provision is COB 2.1.1R (1) which contains a duty of invest-
ment firms to take reasonable steps to communicate in a way which is clear, fair
and not misleading. The provision is intended to restate Principle 7 of the FSA
Principles of Business that relates to the communication of information as a rule
for the benefit of private persons. The latter may therefore bring an action under
section 150 of the FSMA 2000 to recover losses resulting from such a communica-
tion.165 Guidance makes it clear that the rule in question applies to all communi-
cations with customers including telephone calls and correspondence.166 The duty
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167 McMeel/Virgo, Financial Advice and Financial Products, p. 365.
168 COB, chap. 6, ss 1-5.
169 COB 6.1.3G.
170 Defined for the purposes of COB chapter 6 as (a) a regulated investment trust, (b) an

investment trust where relevant shares have been or are to be acquired through an
investment trust savings scheme, and (c) an investment trust where the relevant
shares are to be held within an individual savings account or a personal equity plan
which promotes one or more specific investment trusts.

171 COB, chap. 6, s. 6.
172 COB 6.6.4.
173 COB 6.6.14 – 6.6.18.
174 COB 6.6.49 – 6.6.53.

to communicate with a customer in a way which is clear, fair and not misleading
applies to all forms of investment services. It is therefore both the providers of
execution-only services and that of investment advice which are bound by it. It
follows from the wording of this duty that it does not impose on the providers an
obligation to disclose all relevant material information in dealings with their
customers. Instead, it merely requires that all statements made by the provider in
its dealings with the customer are not aimed at inducing the customer into a risky
investment contract by misrepresenting its unfavourable characteristics, but
contribute to his or her informed consent. Furthermore, the obligation to ensure
that the communication is clear, fair and not misleading is one of reasonableness,
not strict liability.167

8.5.3.4 The duty of disclosure

The principal source of the positive duty to inform on the part of investment
advisers is chapter 6 of the COB. Reflecting Principle 7, which requires a firm to
pay due regard to the information needs of its clients, this chapter imposes require-
ments to provide private customers with information about a product or proposed
transaction in a prescribed ‘key features’ format.168 Whereas these requirements
are always applicable in the advisory relationship, the scope of their application
is limited to situations where a firm personally recommends the product in which
case there is a special need to ensure that private customers are supplied with
information which will highlight their particular features.169 The design and con-
tent of the key features will vary according to the product and the transaction.
Particular requirements govern packaged products, life policies, ‘schemes’,170

occupational pension schemes, self-invested personal pension schemes, income
withdrawals, cash deposits within individual savings accounts, traded life policies
and stakeholder pension schemes. Projections relating to life policies, schemes and
stakeholder pension schemes are subject to separate requirements.171 In addition,
any document containing a projection must include specified statements and
warnings.172 While the rules are numerous and detailed, of particular note are the
specific rules that govern both the assumptions that may be made and the infor-
mation that must be provided in pension projections173 and the assumptions that
are to be made in relation to rates of return for various types of contract.174 Other
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178 COB 6.4.27R.
179 COB 6.4.27R. 
180 COB 6.4.27R.
181 COB 5.1.6aR and COB 5.1.6aG.
182 COB 5a.2R.

sets of rules relate to life and general insurance contracts175 and with-profit gui-
des.176

In practice, the product disclosure requirements of chapter 6 of the COB play
a much more important role in the advisory relationship than in the execution-
only relationship in which the products mentioned in this chapter are likely to be
less frequently involved. Due to their complexity, a private customer is likely to
resort to the services of investment advisers rather than providers of execution-
only services. Furthermore, in fact, the provision of extensive product information
is inherent in the advisory relationship. Even in the advisory relationship, how-
ever, there are a number of exceptions from the product disclosure rules which
provide for less intensive duties to inform.177 In the case of voice telephone sales
accompanied by advice on investments, for example, it is sufficient that a firm
provides the customer with only limited information provided that the customer
gives his explicit consent thereto.178 Such information includes inter alia a des-
cription of the main characteristics of the service, the total price to be paid by the
customer to the firm for the service, and, where relevant, notice of the possibility
that other taxes or costs may exist that are not paid through the firm or imposed
by it.179 A firm should also bring to the customer’s attention the fact that other
information is available on request, and the nature of that information.180

Apart from chapter 6, the duties of disclosure are also contained in COB 5.1
governing advice on packaged products and chapter 5a of the COB which governs
the provision of basic advice on stakeholder products, and are therefore only
applicable in the advisory relationship related to such products. Thus, the scope
of the advice on a packaged product which the customer receives should always
be made clear and explained in a way which is likely to be understood.181 On first
making contact with a customer with a view to providing basic advice on a
stakeholder product, a firm is required to take reasonable steps to ensure that its
representatives provide a customer with information about this service.182

8.5.3.5 The duty to ensure the customer’s understanding of the risks

The importance of the informed consent is further demonstrated in section COB
5.4 which imposes on investment services providers a duty to ensure the cus-
tomer’s understanding of the risks. The rules and guidance contained in this
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section are intended to ensure that private customers are made aware and under-
stand ‘the nature of the risks inherent in certain transactions’. 183 The rules are
confined to dealings with private customers.184

The principal rule embodied in COB 5.4.3 provides that where a firm makes
a personal recommendation of a transaction, it must not proceed ‘unless it has
taken reasonable steps to ensure that the private customer understands the nature
of the risks involved’. Therefore, in contrast to the execution-only relationship
where this duty is only applicable in the case of unusually risky transactions, such
as transactions in derivatives, in the advisory relationship the application of this
duty is not restricted in this way. If, however, a recommended investment transac-
tion relates to a number of unusually risky transactions, the investment adviser is
bound by the detailed evidentiary provisions which flesh out the meaning of the
ordinary rule establishing a duty to provide a warning of any risks. Thus, in respect
of transactions in warrants and other derivatives, a particular form of notice is
specified. Furthermore, the firm must ensure that the private customer acknowl-
edges the receipt of the notice and confirms his or her acceptance of its con-
tents.185 Private customers should be warned of the risks associated with warrants,
in particular price volatility and the danger that they may become ‘worthless’ if
not exercised in due time.186 In respect of futures, private customers must be
warned of the ‘high degree of risk’, and in particular the lack of proportionality
between the relatively small down payment and the potentially large losses or
gains which may result.187 Appropriate warnings must also be given in respect of
the various types of options available.188 Risk warnings are also prescribed for
contracts for differences.189 Risk warnings in respect of private customers who
trade in futures and contracts for differences, or who sell options, must address the
problem of contingent liability.190 Where the proposed investment is not readily
realisable a private customer should be warned of the restricted market for such
an investment, and the dealing and valuation difficulties which are attendant
thereto.191 Further warnings are specified in respect of dealings in penny shares,192

securities that may be subject to stabilization193 and stock lending activity.194

It follows from these provisions that the provider of investment advice is
under an extensive duty to warn the customer against all the risks involved in the
intended transaction, especially when the transaction is unusually risky. An
illustration of the breach of this duty was the conduct of several stockbroker firms
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and building societies which led to the mis-selling of the so-called ‘home income
plans’ in the United Kingdom in the 1980s. Home income plans were offered
especially to elderly home owners who had already paid off the whole or the
greater part of earlier mortgage loans. The purpose of these plans was to raise a
loan which was secured by a mortgage on the property, and a large proportion of
the capital raised by this loan was invested in an equity-linked single premium
bond. The balance, after the deduction of the fees for and the costs of the mort-
gage, was made available to the investor for his or her personal use. Provided that
the investment bond performed sufficiently well to meet the interest payments on
the mortgage loan when they fell due, without depreciating the capital invested,
all would be fine. There was, however, an inevitable risk that, if the return from
the investment and/or the value of the property fell, and the mortgage interest
rates increased, the income from the bond would not service the mortgage loan.
The capital invested would then diminish at an increasing rate which in the end
meant that the investor had to sell his or her home. In many cases, elderly inves-
tors were not informed about this risk.

A good example of the English courts’ approach in those cases where the
above risks were realised is provided by the decision in Regina v. Investors Compen-
sation Scheme Ltd, ex parte Weyell.195 Although the decision in this case was deter-
mined by the conduct of business rules adopted under the old FSA 1986 and
concerned a portfolio-management relationship between the parties, it is never-
theless also indicative of the courts’ approach to the adviser’s duty to ensure the
customer’s understanding of the risks. In that case, in 1987, Mr Veinard, aged 72,
was approached by Mr Doerr who was a partner at Aylesbury Associates, a firm of
stockbrokers which specialised in home income plans. Mr Doerr persuaded Mr.
Veinard to enter into a home income plan with the Cheltenham & Glocester
Building Society. From the information given to him by Mr Doerr, Mr Veniard
understood that the plan would be for him to obtain a loan of £ 60,000 secured by
a mortgage on his home which he jointly owned with his wife. Of this loan, £
8,000 would be used to pay off the existing mortgage loan. The stockbroker firm
would then invest and manage the balance in such a way as to enable it to meet
all the interest payments on the mortgage and pay Mr and Mrs Veniard an income
of £ 200 per month. Mr Doerr said that although investments could go down, they
always went up again; on average over the year the firm could ‘guarantee’ a return
of at least 20 per cent on the investment. Mr Doerr did not warn Mr and Mrs
Veniard that there was a risk to their home nor did he tell them about the fees or
commission his firm would be paid if they entered into a home income plan.
Furthermore, when in 1988 and 1989 Mr and Mrs Veniard withdrew cash from
the plan, Mr Doerr also failed to explain to them that cash withdrawals from the
plan automatically led to a significant decrease in the income generated by their
investments and, therefore, could eventually put their home at risk if the invest-
ment income was no longer sufficient to serve the mortgage payments. In 1990 the
stockbroker firm experienced financial difficulties and stopped the payments made
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196 Regina v. Investors Compensation Scheme Ltd, ex parte Weyell [1994] QB 749, 786C. 

to the building society on behalf of the Veniards. Two years later, the stockbroker
firm collapsed. The Veniards lost all their investments placed with Aylesbury
Associates and therefore could not repay the mortgage loan. They had to sell their
house and filed an application for compensation from the Investors Compensation
Scheme Ltd, a rescue fund which was set up by the Securities and Investment
Board in 1988. When deciding whether the Veniards were entitled to compensa-
tion under the Investors Compensation Scheme, the Divisional Court found that
the couple had been given negligent advice by Aylesbury Associates. According
to the Court:

‘[B]y failing to warn the Veniards in those reports of the increasing risk to their fund and
thus to their home, and by not warning them of the increase in this risk resulting from
their withdrawals of cash from the fund in 1988 and 1989, Aylesbury were in breach both
of the implied duty to use reasonable skill and care in their contract with the Veniards and
of rule 4.3.2 of the FIMBRA [Financial Intermediaries, Mangers and Brokers Regulatory
Association] rules.’196

It should be noted that rule 4.3.2, to which the Court referred in its decision,
resembles the duty to ensure the customer’s understanding of the risks contained
in the new conduct of business rules adopted under the FSMA 2000. According
to rule 4.3.2, a member of FIMBRA was not allowed to act as a discretionary
portfolio manager on behalf of a client unless the member had taken all reason-
able steps to satisfy itself that the client had a reasonable understanding of the
risks to which he would be exposed in connection with the management of the
portfolio.

8.5.4 The character and scope of investor protection in the advisory
relationship

The analysis of the developments in English law prior to the adoption of the ISD
II shows that English law has granted rather extensive protection to investors in
the advisory relationship consisting of both procedural and substantive elements,
thereby aiming to improve the quality of investment advice services.

In the same way as in the execution-only relationship, the main emphasis in
the advisory relationship has been placed upon procedural protection. The scope
of such protection, however, has been much wider than in the execution-only
relationship. A higher level of procedural protection has been achieved particu-
larly through imposing on investment advisers the extensive duty to know their
customers and the duty to assess the suitability of a certain investment transaction
for each customer, as well as the duty to ensure the customer’s understanding of
the inherent risks. In contrast to the execution-only relationship, these duties are
always fully applicable in the advisory relationship. Besides, a more important role
in the advisory relationship has also been played by the duty of disclosure, in
particular in those cases where complex investment products are involved.
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Substantive protection in the sense of prohibiting the investor from conclud-
ing a certain transaction against his or her will comes into play only in the case
of transactions in a contingent liability investment when the customer does not
avail him or herself of sufficient securities to be able to meet his or her potential
obligations under such transactions and the provider is not prepared to make him
or her a loan or grant him or her credit for this purpose. Only in this case is the
investor protected against him or herself. Such protection is achieved through
imposing on investment services providers the duty to check the compliance of
the customer’s transactions with margin requirements. It is not clear at present
whether the customer may also be attributed with contributory negligence and
held to be, at least partially, liable for concluding the transaction which does not
comply with margin requirements after having been properly informed about the
margin overdrawing and the risks involved in proceeding with the transaction in
such circumstances. In view of the fact that the FSMA 2000 stresses the impor-
tance of investors’ self-responsibility, it is not unlikely that in such a case the
provider will not be held liable for all the losses arising from the unsuccessful
transaction. What is clear, however, is that the English courts do not impose on
investment advisers a duty to refuse to sell a particular product or execute a
particular transaction due to its unsuitability for the customer provided that the
latter has been fully informed about this fact and warned of the risks involved in
entering into an unsuitable transaction. Thus, the level of substantive protection
against potentially very burdensome obligations under the intended investment
transaction in the advisory relationship does not exceed that which is secured for
investors in the execution-only relationship, although the greater responsibility
of the investment adviser for its customer’s investment decisions is certainly
acknowledged in English law.

The present state of English law concerning procedural protection in the
advisory relationship is largely similar to that achieved by the ISD II. Both English
law and EC law impose on investment advice providers the extensive ‘know your
customer’ and ‘suitability’ requirements, as well as duties to inform. Yet, the ISD
II appears to go a little bit further in granting procedural protection to investors.
Thus, in contrast to English law where the provider of investment advice is only
obliged to seek information about its customers and, in case it does not succeed in
obtaining such information, it may under certain circumstances still proceed with
the provision of investment advice, such a possibility is completely excluded under
the ISD II. The Directive makes it clear that the provider is obliged to obtain in-
formation about its client, and that in the case of its failure to do so, it may not
proceed with the provision of investment advice at all. Furthermore, a positive
duty of disclosure under the ISD II appears to be more extensive than under
English law, as under the Directive this duty is not limited to those cases in which
financial products are involved, as in English law, but is applicable in all cases. In
practice, however, this difference does not seem to be of major importance as the
provision of good advice is hardly possible without the provision of sufficient
information and the explanation thereof. The major discrepancy between the
English and European regimes of investor protection lies in the approach to
substantive restrictions on the conclusion of highly risky investment transactions.
In contrast to the ISD II, which does not contain any substantive restrictions on
the conclusion of unusually risky investment transactions, English law does impose
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an obligation on the providers of investment services to prevent the execution of
transactions in derivatives if the margin requirements are not complied with.

8.5.5 Synthesis and conclusion

The overview of the developments in English law shows that it has addressed the
need to improve the quality of investment advice and thus protect investors
against highly risky investment transactions by imposing duties of care on the
providers of this service. Originally, this was done within the common law of
contract, tort and equity which not only provided general concepts for establish-
ing the liability of an adviser for bad advice, but occasionally also provided more
specific duties on the part of investment advisers, such as the duty to ensure the
‘suitability’ of investment advice for the investor. However, the need for more
clarity in the field of investment services in particular, has inspired the adoption
of regulatory laws of a public law character which have not only incorporated the
common law duties of care, but also defined and supplemented their content. This
development already began in 1986 when the FSA was adopted, and thus before
the attempt to harmonise the conduct of business rules in the EC was made in the
ISD I. The law of investor protection in the United Kingdom has further devel-
oped with the adoption of the FSMA 2000 in which a comprehensive set of the
conduct of business rules imposing duties of care on investment providers was also
included. Although it is the conduct of business rules which nowadays play a
leading role in shaping the content of investment advisers’ duties of care towards
their customers, in many cases the basis for such duties in the advisory relationship
is still provided by common law which may also have an impact on the scope of
the statutory duties of care.

A closer relationship between the investment adviser and its customer has led
English law to acknowledge the need for a higher level of investor protection in
the advisory relationship compared to that in the execution-only relationship.
Although in the same way as the recipients of execution-only services the reci-
pients of investment advice are also considered to be responsible for their invest-
ment decisions and, therefore, primarily enjoy procedural protection, the scope of
such protection in the advisory relationship is significantly broader. A higher level
of protection is achieved in particular through imposing on the providers of
investment advice the extensive duties to know their customers and to assess the
‘suitability’ of a certain investment transaction for each customer, as well as the
duty to ensure the customer’s understanding of the inherent risks. In this respect,
the level of investor protection in English law is only slightly lower than that
secured to the investor under the relevant provisions of the ISD II. Substantive
restrictions in English law aimed inter alia at protecting investors against them-
selves only come into play in those cases where the investor intends to enter into
those investment transactions in relation to which margin requirements are
imposed. It is this aspect of investor protection in relation to which the major
differences between EC law and English law exist, as EC law does not impose any
substantive restrictions on the conclusion of investment transactions, even in
those cases where the customer’s financial potential is insufficient to be able to
meet his or her (potential) obligations under the intended transaction, if the
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worst-case scenario shuold occur. In view of the explicit emphasis on investors’
self-responsibility in the FSMA 2000, however, it is not excluded that even under
English law the customer will bear a considerable part of the losses arising from a
transaction concluded in breach of the margin requirements provided that he or
she has been fully aware of the margin overdrawing and the risks involved in the
conclusion of the transaction in such circumstances.

As the English experience shows, the idea of investor protection has origi-
nated from the common law of contract and tort as well as equity and has further
been developed within the framework of supervision law without having been
prompted by the fundamental rights enshrined in the ECHR. It was the interaction
between the common law of a private law character and the supervision law of a
public law character rather than that between common law and fundamental
rights which has led to the establishment of the duties of care on the part of
investment services providers which would take into account the peculiarities of
a certain type of investment service. Furthermore, the discussion concerning the
scope of investor protection in the advisory relationship has also taken place
within common law and, in particular, within the conduct of business rules. Thus,
for example, the imposition on investment advisers of the duty to know their
customers and the duty to ensure the ‘suitability’ of their recommendations for
each customer has been justified by a greater degree of the adviser’s involvement
in the customer’s financial affairs – a role which is freely assumed by the adviser.
All this provides evidence that the debate on the scope of the protection to be
secured in the advisory relationship in English law can be conducted on the basis
of common law, and, in particular, more concrete norms contained in the regula-
tory law of investor protection. The fact that it is a closer contractual relationship
between the parties which justifies a higher level of protection in the advisory
relationship, compared to that in the execution-only relationship, shows how
important contract law concepts are in practice for determining the extent of the
protection of the weaker party in such a way that the latter retains the possibility
to choose between different types of investment services.

8.6 Synthesis and final conclusion

This Chapter has discussed how the legal systems in question and EC law have
dealt with the tension between the idea of investors’ self-responsibility in the
advisory relationship and the need to protect non-professional investors against
risky investment transactions, considering that, in essence, such investors enter
into the advisory relationship due to a lack of their own knowledge and expe-
rience in the investment field and the desire to make profits primarily thanks to
the wisdom of the professional adviser who is paid for sharing it with them. This
tension has been approached through making a comparison between the level of
protection available to non-professional investors in the advisory relationship in
each legal system in question and EC law and that secured in the execution-only
relationship which was the subject-matter of Chapter 7. It has been demonstrated
that all the three legal systems have addressed the need to protect investors
against risky investment transactions by improving the quality of investment
advice not through having recourse to fundamental rights, but through the
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imposition of duties of care on its providers. Originally, this had been done within
private law, in particular on the basis of well-established contract law concepts
which provided not only grounds for the adviser’s liability for unsound advice, but,
in some cases, also concrete duties defining the standard of care to be observed in
the advisory relationship. However, the most important role in shaping the
content of the duties of care owed by providers of investment advice services has
been played by the specific legislation of a public law character concerned with
the supervision and regulation of the investment services industry in which the
conduct of business rules were laid down. These rules have not only accommo-
dated within themselves the common law duties of care, but they have also
defined and supplemented their content. The interaction between private law, in
particular general contract law, and the regulatory law of investor protection has
accordingly opened up wide possibilities for developing concrete rules aimed at
protecting investors against risky investment transactions in the advisory relation-
ship without having recourse to fundamental rights.

Although all the legal systems in question have acknowledged that in the
advisory relationship, in the same way as in the execution-only relationship, it is,
in principle, ultimately the investor who makes a decision as to whether or not to
act in accordance with the investment advice, a closer relationship between the
investment adviser and its customer has led all the legal systems as well as EC law
to acknowledge the need for a higher level of investor protection in the advisory
relationship compared to that in the execution-only relationship. The broader
scope of investor protection in this case is justified by the very nature of the
advisory relationship in which the customer resorts to the assistance of a profes-
sional because he or she him or herself does not possess (sufficient) knowledge in
the investment field and intends to rely on the recommendation provided by the
professional party.

The tension between the investor’s self-responsibility and the need to protect
non-professional investors against risky investment transactions has resulted in the
existence of the same tension which can be seen between the approaches to
investor protection adopted by the legal systems in relation to the execution-only
relationship – the tension between an interventionist and an informational model.
Whereas the former model is aimed at prohibiting the conclusion of those invest-
ment transactions which (potentially) exceed the customer’s ability to pay, and
thus at protecting investors against themselves, the latter considers even the most
risky and (potentially) highly burdensome investment transactions to be valid
provided that the customer has entered into them on an informed consent basis,
and thus strengthens the importance of freedom of contract. The customer can
always take an investment decision him or herself in German law which has
adopted an informational model. This model has also been reflected in the ISD
II which even in the advisory relationship does not impose substantive restrictions
on the conclusion of certain transactions for the purpose of investor protection.
In contrast, in the same way as in the case of execution-only services, English and
Dutch law tend to follow a more interventionist model in those cases where the
intended transaction (potentially) exceeds the customer’s financial means.
Whereas English law imposes substantive requirements aimed at precluding the
investor from entering into a transaction in a contingent liability investment if
the margin requirements are not complied with, Dutch law goes even further and
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imposes substantive restrictions in all cases where the investor does not avail him
or herself of sufficient financial means to be able to meet his or her (potential)
obligations under the intended transaction. A peculiar feature of the Dutch
approach in such cases, however, is that the investor who has been aware of the
fact that the transaction concluded by him or her has violated substantive restric-
tions on its conclusion can be attributed with his or her own fault. Substantive
protection is thus combined with procedural protection, and, therefore, the
investor’s self-responsibility in the case of his or her informed consent to a risky
transaction is not completely replaced by the provider’s responsibility. At the
same time, the possibility of the provider being held liable for more than half of
all the losses resulting from the transaction concluded in breach of the substantive
restrictions still leads to a considerable shift from purely procedural protection,
which allows the investor to take his or her investment decision him or herself,
towards substantive protection, which entails the duty of the investment services
provider to refuse the execution of a certain transaction even against the will of
the customer in order to avoid its own liability. It is notable, however, that despite
some voices in the academic literature in favour of imposing on the providers of
investment advice services the duty to prevent the conclusion of unusually risky
investment transactions even if the customer’s financial potential allows him or
her to enter into such transactions, no legal system under consideration has opted
for such an extensive substantive protection of investors against themselves.

Yet, in contrast to the approaches to procedural protection adopted in the
legal systems in question in the execution-only relationship, which reveal a
certain tension concerning the scope of this protection, such tension can hardly
be traced if one takes a look at the approaches to the procedural protection in the
advisory relationship. There is agreement between the legal systems in question
that the nature of the advisory relationship entails a high degree of procedural
protection and that the level of such protection must therefore be higher than in
the execution-only relationship which presupposes only minimum involvement
on the part of the investment services provider in the customer’s financial transac-
tions. There is also agreement that the procedural protection in the advisory
relationship should be based on two pillars. Firstly, all three legal systems impose
extensive ‘know your customer’ requirements on the providers of investment
advice with a view to ensuring the suitability of the recommendations given to the
customer. Secondly, all three legal systems impose on investment advisers an
extensive duty to inform which often includes the duty to warn and, in particular,
the duty to advise which is inherent in the provision of investment advice. It is
notable that in relation to the procedural protection in the advisory relationship,
the ISD II, which also contains the extensive ‘know your customer’ and informa-
tion requirements for investment advisers, does not impose a view of a particular
legal system and largely reflects the converging approaches adopted in all the legal
systems in question in the course of the implementation of the ISD I.

The presence of tension between an interventionist and an informational
approach to investor protection in the three legal systems in question provides
evidence that the debate on the need for and the extent of investor protection in
the advisory relationship can be conducted on the level of general contract and
tort law concepts and, in particular, the detailed rules contained in the supervision
law which flesh out the standard of care under private law. Furthermore, the
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higher degree of procedural protection in the advisory relationship, compared to
the execution-only relationship, has been the result of the interaction between
private law and the regulatory law of investor protection in the course of which
the contract law aspect, i.e. the existence of a close contractual relationship, or
as in English law, equivalent to a contractual relationship, between the parties,
has been taken into account when determining the extent to which the invest-
ment services provider is to take care of the interests of its customer. Therefore,
conducting the debate on the desirable scope of investor protection on the basis
of contract law allows one to take into account the nature of the service to which
the parties have agreed when determining the extent of the provider’s duties of
care. Whereas investors enjoy only minimum protection if they choose to make
use of the services of the financial institution on an execution-only basis, in the
advisory relationship the scope of some duties of care can be much broader and,
hence, the level of investor protection much higher. The fact that it is a closer
contractual, or equivalent to contractual, relationship between the parties which
justifies a higher level of protection in the advisory relationship compared to that
available in the execution-only relationship provides evidence of the importance
of private law concepts in practice for determining the extent of the protection
of the weaker party in such a way that the latter retains the possibility to choose
between different types of investment services.
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Chapter 9
Towards a complementary relationship between

fundamental rights and contract law

9.1 Introduction

9.1.1 General

In the previous chapters it was seen that fundamental rights enshrined in national
constitutions and international human rights instruments tend to be regarded as
creating strong magnetic fields across the entire body of law, including private law,
and the major issue at present is no longer whether fundamental rights may have
an impact on the relationships between private parties under contract law but to
what extent this will occur. In Part II the relationship between fundamental rights
and private law in Germany, the Netherlands and the UK, as well as in EU law
and the law of the European Convention on Human Rights and Fundamental
Freedoms of 1950 (ECHR), was considered against the background of the underly-
ing rationale for the distinction between public and private law as it has devel-
oped on the continent. In Part III the focus shifted to a more practical perspective.
Consideration was given to the protection of the weaker party against risky
financial transactions by means of fundamental rights, on the one hand, and
contract law, on the other. These theoretical and practical perspectives have
provided valuable insights into the way fundamental rights and contract law can
relate to each other, the peculiarities of the protection of the weaker party by
means of fundamental rights and the possibilities for the protection of the weaker
party in contract law. It is now time to reflect on these insights and to determine
how fundamental rights and modern contract law should relate to each other and
what role can be played by fundamental rights in modern contract law in cases
involving a power imbalance between the contracting parties. As it is ultimately
the extent of the constitutionalisation of contract law which determines the
nature of the relationship between fundamental rights and contract law, it is
necessary to provide an answer to the question of what kind of horizontal effect
can be granted to fundamental rights in contract law.

9.1.2 The aim, methodology and plan of the Chapter 

In the light of this, the aim of this Chapter is to present a synthesis of the basic
insights and conclusions drawn throughout the book and, based thereon, to
develop recommendations regarding the model for the horizontal effect of funda-
mental rights in contract law. These recommendations could be taken into
account by the private law courts, the national constitutional courts and the
supranational courts entrusted with the power of reviewing fundamental rights
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when resolving disputes between private parties under contract law, especially in
those cases where an imbalance in power between the contracting parties is
involved.

For this purpose, in the first place, in section 9.2 the desirable extent of the
constitutionalisation of contract law will be assessed from the point of view of the
distinction between public and private law. Secondly, in section 9.3 this issue will
be discussed from a more practical perspective of the implications of a particular
kind of horizontal effect and the need for this for the protection of the weaker
party. In this context, special attention will be devoted to the perplexities sur-
rounding the protection of the weaker party by granting to fundamental rights
those kinds of the horizontal effect which lead to the subordination of contract
law to fundamental rights and the need for that in view of the possibilities to
protect the weaker party which already exist within contract law. In particular, it
will be considered which body of law and which legal concepts are most suitable
in practice in order to ensure the substantive freedom of contract for the weaker
party. In the light of this assessment, it will also be considered whether the
harmonisation of contract law with a view to ensuring a uniform protection for
weaker parties in Europe can be achieved through the horizontal effect of EU
fundamental rights. Building on the conclusions of sections 9.2 and 9.3, in section
9.4 I will defend the importance of the development of a complementary relation-
ship between fundamental rights and contract law and provide recommendations
as to the desirable model of the horizontal effect of fundamental rights which
guarantees such a relationship and which could be followed by the national
private law courts. In addition, recommendations will be made as to the approach
to be taken by the national constitutional courts, the European Court of Human
Rights (ECtHR) and the European Court of Justice (ECJ) when dealing with
issues which touch upon the horizontal effect of fundamental rights in contract
law. The major findings presented in this section are not only true for the rela-
tionship between fundamental rights and contract law in the national legal
systems of the EU Member States, but also for that between EU fundamental
rights and European contract law. The need to develop a complementary relation-
ship between EU fundamental rights and European contract law may become
particularly pressing if, despite all the hurdles, the ongoing process of the harmoni-
sation of European contract law results in the adoption of a comprehensive
binding code of contracts which would replace the national contract laws of the
Member States and which would contain the European general clauses such as
good faith or good morals. The book will be concluded by section 9.5 which
contains my final thoughts on the topic of this study and my ideas concerning
issues for further research. In view of the fact that this Chapter is based on insights
and conclusions drawn from the research conducted in Parts II and III, the reader
will encounter relatively few references. Where appropriate, reference is made to
the relevant parts of this book that have inspired the conclusions reached here,
and occasionally other literature that also touches upon the issues raised is referred
to.
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9.2 The relationship between fundamental rights and contract law
in light of the distinction between public and private law

9.2.1 Tensions between the tendency towards the subordination of pri-
vate law to fundamental rights and the tendency towards
complementarity between the two

As has been demonstrated in Chapters 3 and 4 of this book, the common trend
which can be traced in Germany, the Netherlands and the United Kingdom is a
change in the perception of fundamental rights and their role in modern society.
There is a growing consensus in these legal systems that fundamental rights are
not only individuals’ defensive rights against the State, but that they are also
values or principles which are so fundamental for society that they must be
respected throughout the whole legal order and thus have at least a certain effect
also in relationships between private parties under private law. Furthermore, in
the same way as the national courts tend to recognize that fundamental rights
embodied in national constitutions and international human rights instruments
constitute something more than mere individual defences against the State, the
ECtHR and the ECJ also tend to overcome the stereotype that the fundamental
rights and freedoms embodied in the ECHR and EU law are only important in the
vertical dimension. Whereas in the case law of the Strasbourg Court this tendency
has manifested itself with regard to the classical fundamental rights enshrined in
the ECHR, in the case law of the Luxembourg Court this tendency can at present
be primarily traced with regard to EC freedoms of an economic character, al-
though it is certainly not excluded that the same attitude will also be extended to
EU fundamental rights. As a result, fundamental rights contained in national
constitutions and international human rights instruments tend to be regarded as
creating strong magnetic fields across the entire body of law, including private law,
and in this sense the (European) constitutionalisation of private law can already
be considered to be an accomplished fact. What is more controversial at present,
however, is the extent of this constitutionalisation of private law. In particular,
there is no consensus as to whether it should ultimately result in the subordination
of private law to fundamental rights or in a complementary relationship between
the two. 

A characteristic feature of the subordination of private law to fundamental
rights is that the relationships between private parties are no longer substantially
governed by private law as a conceptually distinct category, but by fundamental
rights enshrined in national constitutions or other national or international
human rights instruments. According to the subordination model, fundamental
rights have a direct binding effect on private parties, and fundamental rights law
has an immediate impact on private law. It is fundamental rights which shape the
relationships between private parties, and the role of private law is limited to
providing tools for their effect in a private sphere. The existing private law is not
only interpreted in the light of fundamental rights, but it is replaced by the new
rules derived from fundamental rights. In this model, the fact that fundamental
rights were accommodated within private law according to the logic of the latter
is not always sufficient to satisfy the requirement of compatibility because what
in the conduct of private parties is compatible with fundamental rights is no
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longer substantially determined by private law itself, but by fundamental rights
law. Fundamental rights thus do not simply influence private law. They govern
private law, thereby enjoying superiority over private law. Accordingly, the
subordination of private law to fundamental rights law entails a serious undermin-
ing of the distinction between public and private law, if not the total disappear-
ance of this distinction as such.

By contrast, according to the complementarity model, the distinction be-
tween public and private law continues to play a crucial role in determining to
which extent the relationships between private parties under contract law are to
be influenced by fundamental rights. A complementary relationship between
fundamental rights and contract law implies that although fundamental rights
enjoy a higher position in the hierarchy of norms, this does not lead to the
substitution of private law, as the law governing relationships between private
parties, by fundamental rights. Private law does not lose its ability to determine
the relationships between private parties according to its own logic and thus
preserves its autonomy. Private parties are therefore not bound by fundamental
rights, but interact with each other formally and substantially on the basis of the
norms of private law. In this model, fundamental rights only influence private law,
and it is private law which determines how they can be accommodated within it.
In other words, fundamental rights affect private law and private law affects the
way in which fundamental rights affect it. 

Although within all the legal systems in question different approaches exist
as to the course of action to be taken in this respect, the currently prevailing
approach in each of them can be summarized as follows. Whereas in German law
a tendency towards the subordination of private law, in particular contract law,
to fundamental rights appears to prevail, Dutch and English law tend to regard the
appropriate relationship between private law and fundamental rights in terms of
complementarity. In German law, where the way in which the constitutionalis-
ation of private law takes place has been controlled by the Federal Constitutional
Court, constitutional law takes the lead in the adjustment of private law, the role
of private law in determining whether and how to accommodate constitutional
rights being quite often rather limited. Private law norms, especially general
clauses, are increasingly becoming mere tools for giving effect to constitutional
rights between private parties, since what is constitutional tends to be determined
by the German Constitution and not by private law influenced by the Constitu-
tion. As a result, private law gradually becomes a servant of constitutional law. By
contrast, it is impossible to establish a clear ‘substantive’ hierarchy between
fundamental rights and private (common) law in Dutch and English law where
the process of the constitutionalisation of private law primarily lies in the hands
of the ordinary courts and has more of an incremental character. In these legal
systems, the constitutionalisation of private law is not about private law serving
constitutional or international human rights law, but rather about private (com-
mon) law and fundamental rights law serving each other. Private law and funda-
mental rights interact there without undermining each other; in many cases in
Dutch law this has even happened spontaneously when the courts have looked at
fundamental rights as a source of inspiration when making the open-ended private
law norms concrete in the light of the general principles of law.
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The tension between the tendency towards the subordination of private law
to fundamental rights and that towards complementarity between the two is also
present in the case law of both the ECtHR and the ECJ. A distinctive feature of
this tension on a supranational level is that the European Courts do not take the
distinction between public and private law seriously. As a consequence, the extent
of the impact of European fundamental rights and freedoms on the relationships
between private parties under private law tends to depend largely on the willing-
ness of the ECtHR and the ECJ to take an activist stance in a particular case. The
more the Courts are willing to deal with a certain private law issue and, for this
purpose, are prepared to limit the margin of appreciation of the national legislators
and courts of the Contracting States, the more likely they are to subordinate
private law and conduct to European fundamental rights or freedoms in a particu-
lar case. By contrast, the more unwilling the European Courts are to resolve a
certain sensitive issue, dealing with which, in their view, may undermine their
legitimacy in the eyes of, first and foremost, the national courts, the more likely
they are to leave the matter to the national authorities to decide and to ensure
only a complementary relationship between European fundamental rights and
freedoms and private law. The importance of the outcome of the struggle between
the competing tendencies in the case law of the ECtHR and the ECJ cannot be
underestimated, since it is the supranational dimension which will largely deter-
mine the direction in which the relationship between private law and fundamen-
tal rights will develop in the national legal systems.

9.2.2 The need for further differentiation between the kinds of horizontal
effect of fundamental rights in contract law 

Distinguishing between the relationship of subordination and that of complemen-
tarity between fundamental rights and private law, taking into account the
distinction between public and private law has shown that the labels used to
describe ways in which fundamental rights may affect the relationships between
private parties under private law do not always accurately reflect the extent of this
effect in a particular legal system in practice. Thus, as we could see in Chapter 3,
the indirect horizontal effect of constitutional rights in German law can be much
more far-reaching than the direct horizontal effect in Dutch law where contract
law is regarded as limiting the exercise of fundamental rights. In particular, a most
commonly made differentiation between the direct and indirect horizontal effect
of fundamental rights can be rather misleading. In the most widely understood
meaning, the difference between the two lies in the fact that while in the case of
direct horizontal effect a private party has – in his or her action against another
private party – a claim or a defence which is directly based on a fundamental right
which overrides an otherwise applicable rule of private law, in the case of indirect
horizontal effect the claim or defence is based on the private law rule which is
interpreted in the light of the constitutional right in question and a dispute
between private parties on the rights and duties that arise from rules of conduct
thus influenced by fundamental rights remains ‘substantively and procedurally a

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



484 Fundamental Rights, Contract Law and the Protection of the Weaker Party

1 BVerfG 15 January 1958, BVerfGE 7, 198 (Lüth), 205, (my translation and emphasis).

private law dispute’.1 However, the problem with this distinction, or, more accu-
rately, the way in which it has been applied in practice, is that it does not make
it unequivocal which body of law substantially determines the outcome of disputes
between contracting parties. Thus, for example, the German indirect horizontal
effect may not necessarily differ a great deal from the direct horizontal effect if in
both cases the role of contract law in resolving disputes between private parties
is limited to implementing the outcome of the balancing between fundamental
rights achieved on the level of constitutional law. As a consequence, there is a
pressing need for a clearer differentiation between the types of horizontal effect
which would allow one to determine the kind of relationship between fundamen-
tal rights and contract law, i.e. that of subordination or that of complementarity,
and hence its implications for the distinction between public and private law.

In the light of the debate on the way in which fundamental rights are to
affect private law, a debate which has been conducted, in particular, in English
and German literature and which was discussed in more detail in Chapters 3 and
5 of this book, it is submitted that both in theory and in practice it is useful to
draw a distinction between the following three forms of the horizontal effect on
relationships between private parties – the ‘direct horizontal effect’, the ‘strong
indirect horizontal effect’ and the ‘weak indirect horizontal effect’.

9.2.2.1 Direct horizontal effect

The direct horizontal effect  of fundamental rights in contract law implies that
private parties are bound by fundamental rights in approximately the same way
and to the same extent as the State. In contrast to the State, however, private
parties may also invoke fundamental rights in relations with each other. In such
a case, a claim or a defence is directly based on a fundamental right, and there is
accordingly no need to base it on contract law rules. The task of the private law
courts in contract law disputes is limited to applying fundamental rights directly
without the need to fall back on contract law in order to imbed the outcome of
striking a balance between fundamental rights in the existing norms of contract
law. As a result, the validity of contracts becomes directly dependent upon
fundamental rights clauses, and, if their violation has been found, the role of
contract law is limited to providing for the consequences of illegality such as
invalidity or damages. In essence, therefore, in a contract law dispute, it is no
longer the parties to a contract which are involved, but the bearers of fundamental
rights, the individual agreements of which are subject to the test of their compati-
bility with fundamental rights. 

In practice, the direct horizontal effect of fundamental rights in contract law
disputes may be at stake not only when fundamental rights are explicitly directly
applied, but also in those cases where the decision in a particular case is said to be
reached within the framework of the general clauses of private law, but in reality
the general clauses have only a purely formal meaning without any substantive
impact on the outcome of the case. In other words, the general clauses simply
serve as a cover for reaching a desirable outcome of the case solely on the basis of
fundamental rights. The direct horizontal effect under the cover of the indirect
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horizontal effect through the general private clauses is most evident in those cases
where the meaning of the general clauses had already been filled in by the private
law courts on an earlier occasion based ( inter alia) on considerations other than
those derived from fundamental rights such as legal-ethical principles or the
customary rules of trade – which is quite often the case in the field of contract law.
In such cases, the real issue in the case of direct horizontal effect would clearly be
not a clarification of the meaning of a particular general clause but the substitu-
tion of its content by the new content derived solely from fundamental rights.
Thus, for example, if in a particular case the good faith norm had already been
rendered concrete by deriving from it a precontractual duty to inform the other
party about the risks inherent in a particular transaction, but later, in a similar
case, the court disregarded this fact when balancing fundamental rights against
each other and arrived at the outcome solely on the basis of fundamental rights,
one can, in my view, speak about a direct horizontal effect. In all these instances,
the adoption of direct horizontal effect would accordingly mean a clear subordina-
tion of contract law, and hence individual contracts between private parties, to
fundamental rights. 

9.2.2.2 Strong indirect horizontal effect

Next to the direct horizontal effect, one can also distinguish the strong indirect
horizontal effect. In the context of contract law, this form of horizontal effect
implies that fundamental rights do not apply directly, and private parties are in
theory not bound by them. It is contract law which applies, but its content is not
merely influenced by fundamental rights but governed by them. In other words,
what is compatible with fundamental rights is determined not by contract law but
by fundamental rights. The major difference compared to the direct horizontal
effect, however, is that the arguments based on fundamental rights must be
embedded in contract law. 

Although this form of indirect horizontal effect presupposes a greater role for
contract law compared to that designated to contract law by the direct horizontal
effect, it indirectly leads to contract law becoming a vehicle for promoting funda-
mental rights and therefore looks a lot like bringing the direct horizontal effect of
fundamental into the realm of contract law by means of a Trojan horse. As a
consequence, in order to act in conformity with fundamental rights, the private
law courts first need to reach a decision on the level of fundamental rights and
then to see how this decision can be based on contract law rules. It therefore
appears that, in the same way as the direct horizontal effect, the strong indirect
horizontal effect may potentially also lead to the subordination of contract law to
fundamental rights and that the distinction between the two may not necessarily
be noticeable in practice. 

9.2.2.3 Weak indirect horizontal effect

Finally, it is of importance to distinguish the weak indirect horizontal effect. This
form of horizontal effect starts from the relationship of complementarity between
fundamental rights and contract law and closely resembles the initial idea behind
the theory of ‘indirect effect’ developed by Dürig. As in the case of the strong
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indirect horizontal effect, here private parties are also not bound by fundamental
rights and it is contract law which applies to their relations and thus serves as the
basis for the decisions of the private law courts. Therefore, plaintiffs seeking to
invoke fundamental rights in contract law cases are not able to rely solely on the
right in question, but have to anchor their claim in existing contract law norms.
In contrast to the strong indirect horizontal effect, however, the weak one presup-
poses that contact law is only influenced by fundamental rights, and thus not
governed by them. It is therefore contract law which determines how and to which
extent the values embodied in fundamental rights are accommodated within it
and hence it is contract law which remains decisive for resolving disputes between
private parties under contract law.

Under this approach, an important difference from the strong indirect
horizontal effect lies in the meaning of the duty of the courts as State bodies to act
in a way which is compatible with fundamental rights. Whereas under the ‘strong’
model, the courts have to achieve the absolute conformity of contract law with
fundamental rights instruments and in order to do so they first have to resolve the
case on the level of fundamental rights and then see how to transpose the out-
come reached on this level into contract law, the courts’ duty to act compatibly
with fundamental rights under the ‘weak’ model means a duty to develop and
apply contract law by taking into account the values behind those rights. This
means that the starting point for the private law courts is to look for the solution
in a particular case at the level of contract law and, in doing so, to consider any
possible impact of fundamental rights. The private law court is considered to fulfil
its duty if it has taken into account the impact of fundamental rights when
applying contract law. Accordingly, in the case of the weak indirect horizontal
effect, contract law is considered to be in conformity with fundamental rights
once the values underlying fundamental rights are respected within it, and it is
contract law which determines how this respect is to be ensured.

9.2.3 Public/private distinction as a substantive argument against the
subordination of contract law to fundamental rights

 
Thus, whereas the direct horizontal effect and strong indirect horizontal effect
lead to the subordination of contract law to fundamental rights and thus put the
distinction between public and private law under pressure, only the weak indirect
horizontal effect implies the relationship of complementarity between fundamen-
tal rights and contract law and ensures the separation of private law from public
law. Can, however, the need to preserve the distinction between public and
private law be considered to be a valid argument in favour of the weak indirect
horizontal effect of fundamental rights in contract law considering that the second
half of the twentieth century has witnessed a blurring of the distinction between
the conceptual categories of public and private law? 

It is submitted that the answer to this question must be in the affirmative. As
has been shown in Chapter 2 of the book, the rationale for the distinction be-
tween public and private law lies in the difference between the two methods of
legal regulation. Whereas the essence of public law is the method of legal centrali-
sation which presupposes the leading role of the public authority in determining
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the legal position of a private person with regard to the whole state and to other
private persons, at the basis of private law lies the method of decentralisation
which leaves the regulation of the relationships between private persons to these
persons themselves. As a consequence, private law makes it possible that private
persons need not pursue the public interest and within a special framework set by
private law they can make their own choices about what they consider to be just.
Despite the growing complementarity between public and private law, the idea of
private law as the law providing legal tools which, as far as possible, enable private
parties to be their own legislators has not lost its significance today. It should be
kept in mind that besides a large number of borderline cases, which indeed make
the distinction between the two domains of law more relative, there are also
purely public law or private law situations or situations in which one may distin-
guish the application of the public law method of centralisation or the private law
method of decentralisation. Thus, the fact that public law and private law have
become complementary to each other should not lead to a complete abolition of
the distinction between the two because fundamentally different situations should
be governed by fundamentally different rules.

These conclusions are especially important as far as the relationship between
fundamental rights law and contract law is concerned. It should not be forgotten
that fundamental rights were conceived not as rights against private parties but
as rights against the State and therefore have traditionally constituted an aspect
of public law. The primary function of fundamental rights is therefore closely
connected to the separation of private law from public law which has developed
over the last two centuries, and the public/private divide argument should be
taken seriously when considering the extent to which the relationships between
private parties under contract law are to be influenced by fundamental rights. For
the purpose of maintaining a special legal framework within which private parties
would be free to exercise their will in mutual relationships with each other, it is
expedient to draw a distinction between constitutional and human rights law as
part of public law, on the one hand, and contract law as part of private law, on the
other. The distinction between public and private law therefore constitutes an
important argument against binding private parties by fundamental rights and, in
favour of enabling those parties, within the limits established by contract law, to
make their own choices in pursuance of their private interests. 

Hence, the expediency of the separation of private law from public law for
the above-mentioned reasons constitutes an important substantive argument
against the direct horizontal effect and the strong indirect horizontal effect of
fundamental rights in contract law, both of which lead to the subordination of
contract law to fundamental rights and the disappearance of the distinction
between public and private law. By contrast, a complementary relationship
between fundamental rights and contract law through the weak indirect horizon-
tal effect of fundamental rights in contract law would not lead to the abandon-
ment of the public/private divide and would make it possible to secure a sphere of
freedom for private parties and special legal instruments which would enable the
parties to enjoy such freedom. In essence, the development of a complementary
relationship between fundamental rights and contract law will constitute another
manifestation of the growing complementarity between public and private law in
general as has developed over the last century. The public/private divide argument
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accordingly clearly excludes discussing the issue of the constitutionalisation of
contract law in terms of which body of law is a servant and which body of law is
a master and is only consistent with the idea of the interaction between fundamen-
tal rights and contract law as equal conceptual categories.

9.3 The relationship between fundamental rights and contract law
in light of the practical need to protect the weaker party

9.3.1 Perplexities concerning the subordination of contract law to
fundamental rights

Next to the substantive argument against the subordination of contract law to
fundamental rights with a view to protecting the weaker parties which is provided
by the need to preserve the distinction between public and private law, there is
also an important objection against the development of such a relationship
between the two from a more practical point of view. Building upon the investiga-
tion conducted in Chapter 5 with emphasis on the decision of the German
Federal Constitutional Court in the Bürgschaft case, it is submitted that funda-
mental rights are hardly suitable for directly regulating the relationships between
private parties in different phases of the contract’s life and, in particular, for
protecting the weaker party against risky financial transactions by the private law
courts, for the following two reasons.

Firstly, the interests of the weaker party in a particular case can be protected
not only by one fundamental right, but by several. In this case, a competition
between fundamental rights arises, and the difficulty faced by the courts is to
determine which of several fundamental rights that are potentially relevant in the
circumstances of a particular case is ultimately applicable. Thus, for example,
whereas the German Constitutional Court in the Bürgschaft case provided relief
for a surety on the basis of her constitutional right to private autonomy, which
follows from the constitutional right to the free development of one’s personality,
in conjunction with the principle of the social state, it is equally possible to argue
that the case could have been decided on the basis of the surety’s right to family
life as guaranteed by Article 6 (1) of the German Constitution. In such a case, the
argument could have been made that a potentially ruinous contract of suretyship
by a family member is problematic from a constitutional point of view not because
such a contract was concluded as a result of the inequality in bargaining power
between the parties, but because family solidarity had been exploited for economic
purposes. If one follows such a line of reasoning, it could be concluded that the
issue of whether or not the bank has informed the surety about the risks involved
in a suretyship contract is no longer relevant because ruinous suretyships by family
members of the principal debtor must be prohibited as such, as they severely
interfere with the surety’s constitutional right to family life. The rules developed
in German constitutional law for the purpose of resolving the problem of the
competition between two or more constitutional rights do not provide a satisfac-
tory solution for the competition between the constitutional right to private
autonomy in conjunction with the principle of the social state and the constitu-
tional right to family life. As a result, from the point of view of their validity such
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contracts can be approached from two entirely different perspectives, both of
which are equally possible under the Constitution. On the one hand, it can be
argued that a potentially ruinous suretyship contract which may entail extremely
burdensome financial consequences for a family member of the principal debtor
is in principle illegal as such even if the bank has informed the surety about the risks
involved therein. Such a solution could be reached on the basis of the constitutional
right to family life as well as the principle of human dignity enshrined in Article
1 (1) of the German Constitution and the whole issue of the inequality in bar-
gaining power would then be completely irrelevant. On the other hand, however,
it can also be argued that a potentially ruinous suretyship contract by a family
member of the principal debtor is valid as long as the bank has fulfilled its duties
with regard to bringing the transaction home to the surety, and the latter can
therefore be presumed to have given not only free but also informed consent to
such a contract. The surety’s constitutional right to private autonomy in conjunc-
tion with the principle of the social state would then be the most relevant here.
Which of the two perspectives of dealing with ruinous suretyships is ultimately
chosen, in the absence of clear and workable criteria for dealing with the competi-
tion between fundamental rights in contract law disputes, solely depends on the
subjective view of the judges. As a consequence, there is a danger of arbitrary
choices being made between fundamental rights by judges guided primarily by
their own views on the proper character and scope of the protection of family
sureties, which can be both in favour and against a far-reaching protection of
sureties against themselves.

Secondly, even when the problem of the competition between fundamental
rights is resolved, the courts are confronted with another difficult issue. Whereas
the main purpose of resorting to fundamental rights in contract law is the protec-
tion of the interests of the weaker contractual parties, fundamental rights, how-
ever, constitute a double-edged sword in the hands of both powerful creditors and
weak debtors, as in practice both the interests of the stronger and those of the
weaker parties can be protected on their basis. Moreover, in certain cases one and
the same fundamental right can be used in support of the diametrically opposite
claims of the two parties. As a consequence, the courts must resolve the conflict
which arises between the two fundamental rights. In the absence of a hierarchy
between fundamental rights, essentially the only way of doing this is through
balancing the two competing rights against each other. Thus, for example, in the
Bürgschaft case, the conflict arose between the surety’s constitutional right to
private autonomy in conjunction with the principle of the social state and the
bank’s constitutional right to private autonomy. The balance therefore had to be
struck on the constitutional law level between the protection of the private
autonomy of the weaker party and the interference with the private autonomy of
the stronger party. That this task is not an easy one can already be concluded
based on the broad formulation of the constitutional right involved and from the
very fact that the same right basically protects the interests of both parties. The
perplexities relating to striking a balance between the colliding interests of the
two parties on the constitutional level, however, mostly manifest themselves in
the outcome of the balancing carried out by the German Constitutional Court
which boils down to a directive for the private law courts. According to this
directive, in cases where a ‘structural inequality in bargaining power’ has led to a
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contract which is ‘exceptionally onerous’ for the weaker party, the private law
courts are obliged to intervene in contractual relationships between the parties in
order to protect the weaker party. While the directive clearly implies that weaker
parties must be protected by the private law courts, it does not make it clear how
far this protection should extend in order to be in conformity with the German
Constitution. In particular, should ruinous suretyship contracts by family members
of the principal debtor be held contrary to good morals as such or should they be
considered valid provided that the surety has been informed about the risks
involved therein? As in the case of competition between constitutional rights,
here again constitutional law does not provide an answer as to which of the two
alternatives should be followed and why. In essence, therefore, resorting to
fundamental rights in the surety cases leads to the interpretation of the well-
established general clauses of a private law character on the basis of the newly
created general clauses of a public law character, and the latter are even much
more difficult to grasp than the former. The major problem, however, is that it is
not at all obvious that a certain outcome even follows from the constitutional
right to private autonomy as such and the constitutional right to private auton-
omy in conjunction with the principle of the social state, as what these rights
require is respect for the private autonomy of both parties, but they do not give
any clue as to how this should be done and in fact leave this issue for private law
to resolve. For this reason, one can argue that it would have been equally consis-
tent with the German Constitutional Court’s approach with regard to the effect
of fundamental rights in private law to uphold the decision of the German Su-
preme Court in private law matters in Bürgschaft, reasoning that the surety’s
constitutional right to private autonomy had in fact been respected, since the
surety, as every person who has reached the age of majority, could not be unaware
of the risks involved in acting as a surety. Especially in the context of risky
financial transactions with burdensome consequences for the weaker party,
balancing between fundamental rights accordingly allows the courts to concen-
trate on a politically desirable outcome to the case and to conceal the real issues
concerning the scope of the protection of the weaker party under the cover of
interpreting fundamental rights.

In this light, it appears to be a major fallacy to believe that fundamental
rights can bring private lawyers closer to the solution of the old problem of
contract law – under which conditions can a contract between two private parties
be considered to be valid? In essence, therefore, fundamental rights may be used
both to promote the protection of the weaker party in contract law and to defend
individual freedom and the binding force of contracts. In giving expression to
both of these values, however, fundamental rights do not provide a concrete
answer to the question of where individual freedom must stop and protection must
begin. In particular, they do not shed any light as to whether a risky contract
which may potentially result in extremely burdensome financial consequences for
one of the parties must be considered to be contrary to good morals or public
policy as such and therefore prohibited, or whether it should be allowed subject
to the condition that the stronger contractual party has taken the necessary steps
to obtain the informed consent of the weaker party. Furthermore, if it is informed
consent which is at stake, fundamental rights do not say anything about the
circumstances under which the courts may hold that the stronger party has
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fulfilled its duties with regard to bringing the transaction home to the weaker
party. 

The difficulties connected with the unavoidable competition between
fundamental rights and the need to balance them against each other relate to the
substance of the fundamental rights law and do not depend on which court applies
them – a national private law court, a national constitutional court or a suprana-
tional court entrusted with a power of reviewing national court decisions as to
their conformity with fundamental rights. These difficulties manifest themselves
primarily in the case of the direct horizontal effect and strong indirect horizontal
effect where fundamental rights play a leading role in answering the question of
which of them is relevant in a particular case and what must be the result of a
particular dispute. As a consequence, the subordination of contract law to funda-
mental rights leads to a top-down approach to the protection of the weaker party
when justice in a concrete case is imposed from above on the basis of the vague
norms of a higher order. Such an approach entails the risk of fundamental rights
becoming a basis for a political struggle between the proponents of paternalism
and freedom while those rights do not contain the answers to many issues raised
in the course of this struggle. Furthermore, protecting the weaker party through
fundamental rights shifts the discussion as to what is socially and economically
suitable for a specific community to the meta-level of broadly formulated constitu-
tional values, thereby significantly restricting the competence of the legislature
to decide upon this issue and severely impairing the legal certainty and predict-
ability of judicial decisions. By contrast, these problems could be avoided or at
least minimised in the case of the complementary relationship between fundamen-
tal rights and contract law which arises as a result of the weak indirect horizontal
effect, as this form of horizontal effect presupposes a central role for contract law
in accommodating the values which underlie fundamental rights and in resolving
disputes between private parties.

9.3.2 Is there a practical need for the subordination of contract law to
fundamental rights with a view to protecting the weaker party?

In view of the perplexities concerning the subordination of contract law to
fundamental rights with a view to protecting the weaker parties, the question
arises whether, in order to be able to protect the weaker party, there is a practical
need to abandon the distinction between public and private law by subordinating
the latter to fundamental rights law. It is submitted that in view of the fact that
fundamental rights are hardly suitable for resolving disputes between private
parties in contract law, the need to shift the emphasis from contract law to the
level of fundamental rights in order to ensure the protection of the weaker party
in contract law could only be justified in the case of the inability of contract law
to address this issue itself. As has been demonstrated in Part III of this book,
however, modern contract law provides possibilities for addressing the problems
currently faced by weaker parties and conducting the debate on the need for and
the extent of the protection of the weaker party within its framework without
recourse to fundamental rights.
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It is notable that neither in Dutch law nor in English law have fundamental
rights played any significant role in the family surety cases which were decided by
the highest courts of these legal systems during approximately the same period as
the German Bürgschaft case and the facts of which were also quite similar to those
in Bürgschaft. Instead, despite the fact that a family surety is not a recipient of the
financial institution’s services with which he or she has signed a suretyship
contract and therefore the relationship between the two is rather distant, relief for
the family sureties was provided on the basis of well-established contract law
concepts such as mistake in Dutch law and constructive notice in conjunction
with undue influence in English law. In fact, resorting to fundamental rights in
these legal systems turned out to be simply not necessary in order to achieve a
result comparable to that reached by the German Constitutional Court on the
basis of constitutional rights in Bürgschaft. Moreover, the development by the
German private law courts of the extensive substantive protection of family
members of the principal debtor against disproportional obligations under the
suretyship contract on the basis of good morals in the years after the Constitu-
tional Court’s pronouncement in the Bürgschaft case shows the enormous flexibil-
ity inherent in the German law of contract and provides evidence that in this
legal system, too, the legal change in the treatment of sureties under German law
could also have been reached without prompting by the Constitutional Court.
Furthermore, the differences which exist between the three legal systems with
regard to the private law concepts used to protect family sureties, the character of
such protection and its scope provide evidence that the debate on the need for the
protection of family sureties and the extent of such protection can be conducted
on the level of private law, in particular contract law, and in fact, such a debate
is currently ongoing in the German, Dutch and English academic literature. 

It is also noteworthy that in none of the legal systems in question, nor in EC
law, has the development of investor protection mechanisms in the execution-
only and advisory relationship between an investment services provider and its
customers been prompted by fundamental rights. Such a development has origi-
nated within the national private law, in particular contract law, of the legal
systems and has further taken place within specific legislation of a public law
character concerned with the supervision and regulation of the investment
services industry. Whereas the general private law concepts had influenced the
conduct of business rules included in the regulatory law, at present the rules on
conducting business have been exercising a radiating effect on contract law and
in practice have become the main source of the specific duties of care on the part
of the providers of investment services in private law. This process of interaction
between the supervision law and private law and a certain eclipse of contract law
in defining the precise standard of care owed by investment services providers to
their customers is to a greater or lesser extent true for all the legal systems in
question. It is accordingly not fundamental rights contained in the national
constitutions or the ECHR which fill in the general private law concepts, but the
conduct of business rules which in themselves are a product of a society-oriented
thinking within private, and, in particular, contract law. Although the duties of
care contained therein are established in the public interest and are not private
law in the proper sense, they support and underline the private law duties of care
that an investment services provider owes to its customer and that form the basis
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for its precontractual, contractual or tort liability. In essence, therefore, it is the
interaction between the conduct of business rules and contract law rather than
that between fundamental rights and contract law which has secured investor
protection against highly risky investment transactions. Furthermore, the presence
of tension between the interventionist and informational approach to investor
protection and the tension concerning the scope of procedural protection in the
three legal systems in question provides evidence that the debate on the need for
and the extent of investor protection can be conducted on the level of general
contract and tort law concepts and, in particular, the detailed rules contained in
the supervision law which flesh out the standard of care under private law. In all
three legal systems in question it is primarily the private law courts and the
supervision authorities which have entered into this debate in order to ensure
investor protection taking into account the specific features of the execution-only
and advisory relationship. As a result of this discussion, freedom of contract was
largely preserved, but at the same time put into a new framework which takes into
account the existence of an imbalance in power between the investment services
providers and their customers, on the one hand, and the nature of the relationship
between them, on the other. Thus, the higher degree of procedural protection in
the advisory relationship compared to the execution-only relationship has been
the result of the interaction between private law and the supervision law in the
course of which the contractual aspect, i.e. the existence of a close contractual
relationship, or as in English law, a relationship equivalent to a contractual
relationship, between the parties, has been taken into account when determining
the extent to which the investment services provider is to take care of the inter-
ests of its customer. The discussion on the extent of investor protection, in
particular in the execution-only relationship, has also been conducted in the
academic literature where it has largely taken place along the lines of conduct of
business rules rather than general contract law concepts. Thus, in German and
Dutch literature the debate on whether or not substantive protection against
oneself needs to be extended to cases involving affordable but nevertheless highly
risky investment transactions has focused on the ‘know your customer’ rule. This
shows that interaction between private law, in particular general contract law, and
the specific legislation on investor protection opens up wide possibilities for
developing concrete rules aimed at the protection of the weaker party, taking into
account the nature of the relationship between the parties without having re-
course to fundamental rights. 

The potential of contract law to address the problems currently faced by
weaker parties is not surprising considering that the idea of the protection of the
weaker party has never been entirely repugnant to contract law. The latter has
always been concerned with the imbalance in power which may arise, for exam-
ple, between minors or poor and uneducated people in general, on the one hand,
and other market actors, on the other, and has tried to redress this imbalance
through general clauses such as good faith, good morals or public policy, defects
of consent and even more specific rules to this effect. What is therefore at issue
in modern contract law is the extent of the protection of the weaker party which
is necessary in order to address the present challenges arising from the changing
social and economic conditions of everyday life. The bottom-up approach to
surety and investor protection adopted within Dutch and English private law with
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2 The recognition of this fundamental right has been advocated by Lurger for the
purpose of preventing a severe impairment of the interests of one the parties. See
Lurger, Grundfragen des Vertragsrecht, p. 242. 

regard to family sureties and in German, Dutch and English law with regard to
non-professional investors shows that private law, in particular general contract
law, provides possibilities for dealing with the issue of the imbalance in power
between contracting parties in the course of the incremental development of
contract law and conducting the debate on the extent of the protection of the
weaker party within contract law.

It follows from the foregoing that the same debate on the extent of the
protection of the weaker parties against potentially highly risky contracts can be
conducted both on the level of fundamental rights and contract law. Whereas on
the level of fundamental rights the question to be answered in the debate on the
character of the protection of the weaker party – substantive or procedural – is
which fundamental right – the right to human dignity, the right to family life or
the weaker party’s right to private autonomy – ultimately prevails, on the level of
contract law the question to be answered in such a debate is whether a particular
very risky transaction is contrary to good morals or good faith, for example, and
therefore its conclusion must be prohibited as such or at least prevented in
practice or whether the conclusion of such a transaction must be allowed provided
that the stronger party has taken reasonable steps to bring the transaction home
to the weaker party and hence the weaker party’s consent can be presumed not to
have been vitiated as a result of mistake, fraud or undue influence. Similarly,
whereas the debate on the extent of procedural protection on the level of funda-
mental rights takes place along the lines of striking a balance between the right
to private autonomy and the right to private autonomy in conjunction with the
principle of the social state or ‘Grundrecht auf einigermaßen faire Vertragsbeziehun-
gen’2, on the level of contract law such debate is conducted in terms of where the
duty to inform ends and the duty to investigate begins. 

What the subordination of contract law to fundamental rights law accord-
ingly entails in the context of risky financial transactions is moving the debate on
the same issue, i.e. where freedom ends and protection (against oneself) begins,
to a higher level of abstraction, thereby further complicating it, rather than
offering a clear-cut solution. In other words, the problem connected with setting
appropriate limits to the freedom of contract of the stronger party for the purpose
of securing freedom of contract for the weaker party, as well as to the freedom of
contract of the weaker party itself, tends to be transformed into a fundamental
rights law issue, whereas fundamental rights not only do not add anything substan-
tially new to the possible ways of resolving this issue, but in addition do not
provide any workable criteria to address this problem. In fact, in the absence of
the specific criteria for resolving contractual disputes between private parties on
the level of fundamental rights such as the catalogue of factors to be taken into
account when applying fundamental rights in such cases, asking the private law
courts to resolve contractual disputes between private parties on the basis of
fundamental rights appears to be simply an impossible task which cannot be
compared even with the task of applying the open-ended private law norms such
as good faith which is also not a simple matter in itself. 
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It is therefore submitted that the subordination of contract law to fundamen-
tal rights with a view to protecting the weaker party is questionable not only from
the dogmatic point of view of the distinction between public and private law, but
also for the very practical reason that it does not lead to the enrichment of legal
discourse for the benefit of the weaker party, but instead entails adverse conse-
quences for finding a solution in the circumstances of a case and the development
of law in general.

9.3.3 Should the protection of the weaker party in Europe be harmonised
through the horizontal effect of EU fundamental rights?

In the light of the foregoing, I would also like to express my concern with regard
to the plea for the non-legislative harmonisation of contract law in Europe which
has been made in the literature.3 The idea behind such harmonisation is that the
ECtHR and the ECJ need to strike a balance between competing fundamental
rights, in order to assess the appropriate level of the protection of the weaker
party. This idea has in particular been advocated with a view to achieving harmo-
nisation in the protection of sureties in the EU.

As we have seen in Chapter 6, at present, although the need to protect family
sureties who often enter into highly risky and potentially ruinous obligations is
equally shared in German, Dutch and English law, considerable differences exist
concerning the extent and the particular features of such protection in national
laws. The analysis of the scope of the protection currently enjoyed by family
sureties in these legal systems reveals a tension between a more interventionist
approach aimed at prohibiting ruinous sureties as such, and thus protecting
sureties against themselves, and a more freedom-oriented approach, under which
suretyship contracts, including those which impose potentially highly burdensome
obligations on the surety, are basically valid when the surety has freely entered
into them. Whereas the former approach is based on the idea of the substantive
fairness of suretyship contracts, the latter starts out from procedural fairness.
German law tends to follow a more paternalistic approach and to hold suretyship
contracts contrary to good morals in those cases where the amount of the poten-
tial liability was grossly disproportional to the surety’s financial means at the time
of concluding the contract. By contrast, a more limited form of intervention in
similar cases is currently practised in Dutch and English law where the distinctions
on the basis of the financial situation of the surety are not made. These legal
systems focus on the bargaining process which led to the conclusion of the surety-
ship contract and not on the content of the transaction. They tend to take the
content of the suretyship contract into account only as an indicator that the
procedure for concluding the contract must be examined more thoroughly. A
further tension between the legal systems in question exists with regard to the
scope of procedural protection to be afforded to the surety. At issue here is
whether the creditor owes a duty to inform or advise the surety and, if so, what is
the scope of such a duty. The German approach to the validity of family sureties
in those cases where there is no gross disproportionality between the obligation
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incurred and the financial potential of the surety is based on a formal conception
of private autonomy and is characterized by a very restrictive approach to the
creditor’s duties to inform and to advise the surety about the nature of the surety-
ship contract and the risks involved therein. By contrast, Dutch and especially
English law tend to attach primary importance to such duties and to regard them
as the basic instrument for the protection of family sureties.

In practical terms, the harmonisation of surety protection through fundamen-
tal rights leads to the ECJ determining the extent of the necessary protection on
the basis of striking a balance between competing EU fundamental rights. Such
a balancing may result, for example, in a finding that by denying substantive
protection to family members against potentially ruinous obligations under the
suretyship contract the national courts of a particular Member State have acted
contrary to Article 8 of the ECHR which constitutes a fundamental right recog-
nized in the EU and protects the surety’s right to the free development of his or
her personality. In such a case, the Dutch and English courts, which at present
protect family sureties purely by procedural means, would have to radically change
their approach in order to comply with European fundamental rights and to hold,
for example, that in those cases where an obligation incurred under the suretyship
contract is grossly disproportional to the income of the family member of the
principal debtor, the fact that the bank has informed the family member about the
high risks involved in acting as a surety is in such circumstances irrelevant and
that the contract is void as such. 

Such a scenario appears to me to be rather frightening, since broadly formu-
lated EU fundamental rights in themselves say nothing about the character and
extent of the protection of family sureties in contract law, and therefore a specific
choice in favour of a particular solution can hardly be derived therefrom. Consti-
tutional principles can hardly be understood in such a way as to prescribe a
particular way of protecting the surety or other weaker party, and EU Member
States cannot be held to be thereby precluded from experimenting with different
levels of protection within contract law, taking into account the shortage or
availability of credit in particular markets. Moreover, the fact that the Nice
Charter of Fundamental Rights of the EU 2000, which now forms part of the
Constitution for Europe, contains a broad catalogue of fundamental rights and
values says nothing about the mutual relationship between them in contract law
and, in particular, their implications for the relationships between private parties.
The ECJ accordingly clearly lacks a democratic legitimacy to promote a top-down
non-legislative harmonisation of contract law through EU fundamental rights.
Therefore, if the harmonisation of the protection of sureties and other weaker
parties in Europe is to be attained, this can only be done by the European legisla-
tor and not through the interpretation of EU fundamental rights. 

A good example of the legislative harmonisation of the protection of weaker
parties which also provides evidence that such harmonisation is the only possibil-
ity in the context of risky financial transactions is the conduct of business rules
contained in the new Markets in Financial Instruments Directive of 2004 (ISD
II or MiFID). These rules aim, in particular, at the protection of non-professional
investors against highly risky investment transactions and, as has been illustrated
in Chapters 7 and 8, in many respects constitute a choice from the different
approaches followed by the EU Member States or a compromise between them.
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In particular, tensions between the legal systems in question were found to exist
with regard to the character of investor protection and its scope in the case of the
execution-only relationship. As to the character of the protection, the European
legislator has followed a purely informational model based on procedural fairness
which was in particular adopted in German law and, in all cases, including those
where the intended investment transaction (potentially) exceeds the customer’s
ability to pay, has left it to the customer to make an investment decision him or
herself, however irrational it may be. In this way, it has rejected the application
of a more interventionist model based on the idea of substantive fairness as
adopted in English law and particularly in Dutch law in relation to the most
extreme cases. As to the scope of procedural protection in the execution-only
relationship, a compromise had in particular to be reached between the most
restrictive position taken by English law which relieved the providers of
execution-only services of the duty to know their customers altogether and the
most protectionist approach adopted by Dutch law which even in the execution-
only relationship imposed on the providers an extensive duty to know their
customers. The European legislator chose neither of the two extreme positions and
instead opted for the compromise solution which comes close to the approach
adopted under German law – it did impose the duty to know one’s customers on
the providers of execution-only services, but at the same time considerably
restricted its scope. It is submitted that achieving harmonisation in such matters
on the basis of fundamental rights is virtually impossible if one acknowledges that
fundamental rights should not become a volleyball between the opponents and
proponents of far-reaching protection for weaker parties in European contract law.

Additionally, a considerable differentiation in the scope of investor protec-
tion has also been introduced in the ISD II depending on the type of investment
services. As has been shown in Chapter 8, a closer relationship between the
investment adviser and its customer has led all the legal systems in question as
well as EC law to acknowledge the need for a higher level of investor protection
in the advisory relationship compared to that in the execution-only relationship.
The broader scope of investor protection in this case is justified by the very nature
of the advisory relationship in which the customer relies on the assistance of a
professional because he or she does not possess (sufficient) knowledge in the
investment field and intends to rely on the recommendation provided by the
professional. If, however, the harmonisation of investor protection would be
imposed from above on the basis of broadly formulated norms, there is a danger
that the nature of the relationship between the parties as well as many other
important peculiarities of a particular kind of investment service could be simply
neglected while balancing between the competing fundamental rights involved
in such a case. Because of the highly complex nature of investment services and
the constant changes in the financial sector in general it is therefore only to be
welcomed that the European legislator has chosen to harmonise the area of
investment services on the basis of the new legislative architecture proposed by
the Lamfalussy Committee which has been discussed in more detail in Chapter 7.
An important role designated in this structure for experts in the field of financial
services, i.e. the European Securities Committee (ESC), in particular when it
comes to the implementation of the principles adopted by the Council and
European Parliament, allows one to take into account the peculiarities of invest-
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ment services and the developments within the financial sector on a EU-wide
basis when developing technical implementation measures, thereby increasing the
flexibility and quality of the European regulatory framework. In view of the fact
that fundamental rights can hardly descend into the realm of such details and the
acknowledgement at the EU level of the need for closer co-operation between the
legislator and experts in particular fields, it would be all the more surprising if the
ECJ started promoting the idea of the top-down harmonisation of the protection
of the weaker party in a particular field on the basis of fundamental rights, thereby
risking that it would become involved not only in highly sensitive political issues
pertaining to the scope of investor protection in a particular case, but also in
highly technical matters which require a profound knowledge of a particular
branch. Assuming such a role, however, would seriously undermine the authority
of the ECJ and the fundamental character of the rights embodied in the ECHR
and the Charter of Fundamental Rights of the EU.

9.4 The plea for a complementary relationship between funda-
mental rights and contract law

9.4.1 The importance of contract law for the protection of the weaker
party

In light of the central finding of this study that the subordination of contract law
to fundamental rights is nether desirable from a theoretical nor from a practical
point of view, it is submitted that in the context of the discussion on the need to
protect the weaker party and the extent of such protection a shift of emphasis
from contract law to fundamental rights must be avoided. To use the words of the
German Constitutional Court itself, a dispute between private parties must remain
substantially and procedurally a contract law dispute. It is accordingly contract law
that must be determinative as far as the protection of the weaker party is con-
cerned. In fact, the following arguments can be advanced in favour of resolving
the problems currently faced by the weaker party, in particular in the context of
risky financial transactions, on the basis of contract law. 

First of all, contract law contains well-established concepts and rules devel-
oped by trial and error over a long period of time for answering the question of
whether a particular contract is valid. In essence, many values now embodied in
fundamental rights, in particular private autonomy and freedom of contract, have
always been contained within contract law and have been implemented in view
of the horizontal relations in which two private parties are involved and thus not
in view of vertical relations in which at least one of the parties is a State. Dealing
with the modern challenges on the basis of contract law therefore allows one to
make use of existing knowledge and to develop the law taking this knowledge into
account instead of starting to search for the meaning of justice and fairness in the
relationships between private parties on the basis of a clean slate. In the absence
of a reasonable alternative, it appears to be simply irrational to throw away
something which has proved to work relatively well for more than two hundred
years and is conducive to improving its capabilities even today. As was observed
by Hillman in connection with the existence of many current contract law
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Hillman, The Richness of Contract Law, with further references.

5 Hillman, The Richness of Contract Law, p. 271.

theories such as ‘mainstream’ contract theories, theories of economic analysts,
theories of empiricists and relationalists, to name just a few:4

‘The need for such theories demonstrates not that existing contract law is indeterminate
or unsuited to govern the world of private arrangements, but that the law is capable of
change, growth, and evolution. In short, if our goal is legal reform, we may achieve better
results from working within the system, albeit an imperfect one, than from scrapping it.’5

Secondly, contract law currently plays an important role in providing a channel
for the radiating effect of the conduct of business rules on the relations between
private parties and ensuring coherence between the regulatory law in the field of
investor protection and contract law. This interaction makes it possible to ensure
the protection of weaker parties against highly risky investment transactions
taking into account the need for a delicate balance between the interests of the
different market actors in the investment services industry and the peculiarities
of the service in question. Whereas the effect of the conduct of business rules in
contract law allows one to profit from the knowledge and experience of experts
in the investment services field, contract law as the law which is not created by
people involved in financial markets provides the necessary framework which
allows one to take into account common morality when addressing the problems
faced by non-professional investors in dealings with the providers of investment
services. 

Thirdly, contract law provides much clearer and more precise rules for
conducting the debate and answering the question of to what extent the weaker
party must be protected in contract law. This allows one, in particular, to clarify
whether a certain contract should be prohibited as such or allowed subject to the
condition that the prerequisites of informed consent on the part of the weaker
party are satisfied. Thus, for example, a certain highly risky financial transaction
which may potentially entail burdensome consequences for the weaker party can
be void as such and therefore prohibited because in a particular legal system it is
considered to be contrary to good morals. In other legal systems, however, such
a contract can be considered to be valid provided that the weaker party’s consent
has not been vitiated as a result of mistake, fraud, duress or undue influence.
Defects of consent or the good morals clause accordingly provide a much clearer
starting point for assessing the validity of a particular contract than fundamental
rights. Furthermore, in the law of investor protection, more clarity in this respect
is provided by contract law owing to its interface with the conduct of business
rules which usually contain specific guidelines as to the circumstances in which
the investment services provider must not execute a certain transaction at all. In
such cases contract law tends indirectly to prevent the conclusion of a certain
highly risky investment transaction by holding the provider wholly or partially
liable for any breach of its duties of care. In other cases, however, where the
conduct of business rules do not oblige the investment firms to prevent the
conclusion of a certain transaction against the will of the investor and impose on
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6 See, in particular, Barendrecht, Recht als model van rechtvaardigheid, p. 275.

the firms only duties to inform, contract law also tends to grant only procedural
protection to investors. 

Fourthly, and closely related with the previous point, is the fact that contact
law provides a possibility to develop more specific rules for resolving disputes
between private parties. The importance of such norms in modern contract law
cannot be underestimated. Specific rules constantly fix the state of the discussion
in society and reflect the most recent knowledge about justice which can be found
in a particular legal system.6 This is all the more so in modern contract law which
already takes into account the imbalances in power between contracting parties.
Accordingly, the need for vague norms, especially those with a constitutional law
origin, is rather questionable considering that the only argument in favour of such
norms is that they are the only means for the judge to achieve fair results in
practice. The development of sharp norms is particularly necessary in the context
of risky financial transactions. The focus on such norms in this case would imply,
for example, that if it is free and informed consent which must be ensured in order
for a risky financial transaction to be held valid, then the primary question to be
answered is under which circumstances one can presume that such consent has
indeed been given. In its turn, answering this question entails the need to develop
more concrete rules as to when the stronger party is under a duty to inform and
which steps should be taken by it in order to bring the transaction home to the
weaker party. If the reasonable steps include the provision of essential information
about the prospective transaction, the next questions to be answered will necessar-
ily include what information must be given and in which form. In its turn, the
need to provide a sharper norm as to the content of the information to be given
to the weaker party entails the need to find an answer to certain questions, such
as, what are the risks involved in the transaction, concerning which typical risks
of the transaction the professional party should inform the weaker party in each
case, which specific risks are involved in a particular transaction and should they
also be brought to the attention of the weaker party, and so on. Such an approach
would allow one to gather knowledge about the duties to inform, to develop
workable criteria for dealing with the problems faced by the weaker party, to
ensure the legal certainty and predictability of judicial decisions and in this way
to contribute to the protection of the weaker party. In fact, a positive step in the
direction of establishing sharper norms has been the influence of the conduct of
business rules on the general contract law norms. Such interaction between the
regulation and contract law allows one to fill in broader contract law norms by
more detailed rules and thus to ensure legal certainty which is indispensable for
an adequate functioning of the financial services market. By contrast, resorting to
fundamental rights in the context of risky financial transactions will only throw
us back to resolving the problems faced by the weaker party and in searching for
the meaning of contractual justice, in particular at the precontractual stage, and
may, in addition, seriously impair the functioning of the financial sector as such.

Last, but not least, acknowledging the leading role of contract law in deter-
mining the extent of the protection of the weaker party allows us to ensure that
the nature of the relationship between the parties will be taken seriously. In my
view, this is particularly important in the context of investment services where
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the investor must be able to choose from several types of investment services
depending on one’s own knowledge and experience in the investment field. This
entails, in particular, that the investor must be free to give up a higher degree of
protection in return for the possibility to trade in financial instruments more
quickly and at lower transaction fees, something which is currently provided by
execution-only services. As a consequence, if trading in financial instruments on
the basis of the execution-only relationship with the investment firm results in a
serious financial burden for the investor and the end-result may not have been so
uncordial if the investor had relied on professional advice, the investor must not
be able to rid him or herself of his or her obligations under the contract by resort-
ing to his or her fundamental right to human dignity, private autonomy in con-
junction with the principle of the social state or the ‘Grundrecht auf einigermaßen
faire Vertragsbeziehungen’. The perspective of the successful invocation of these
rights in disputes between the non-professional investor and the investment firm
may have adverse effects on the range of investment services available on the
market and severely restrict freedom of contract which remains as a key principle
of modern contract law.

9.4.2 The role of fundamental rights in modern contract law: towards the
weak indirect horizontal effect 

In view of the need for the preservation of the key role of contract law in deciding
disputes between private parties and protecting the weaker party, in particular,
against risky financial transactions, the question arises what role can be played by
fundamental rights in modern contract law? It is clear from the foregoing that
contract law must not be subordinated to fundamental rights. Accordingly, if the
constitutionalisation of contract law aims at the protection of the weaker party,
in cases where mechanisms already exist in contract law which, in essence, have
internalised the values embodied in fundamental rights, there is no need for their
substitution by new rules derived from fundamental rights, whether of a national
or of a European origin. This is in particular the case when the general clauses of
private law such as good faith and good morals have already been filled in by the
private law courts which in most European legal systems have used them, for
example, as a basis for controlling standard contract terms and imposing the duties
to inform. In fact, in the case of risky financial transactions the private law courts
on the continent have also resorted to the general clauses in order to ensure
respect for the principal value embodied not only in fundamental rights, but
primarily in contract law – private autonomy on the part of the weaker party. In
the common law legal systems, too, the constitutionalisation of contract law must
not lead to the substitution of the rules developed by the courts on the basis of the
existing common law concepts such as constructive notice, undue influence or
misrepresentation which have already taken account of the bargaining and
informational weaknesses of one of the contracting parties. Furthermore, funda-
mental rights should not be used in order to interfere with the process of interac-
tion between the conduct of business rules and contract law which allows one to
find a delicate balance between the interests of the different market actors in the
investment field and ensures the protection of non-professional investors against
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highly risky investment transactions. One should constantly be aware of the fact
that in many cases the values embodied in fundamental rights simply do not
constitute something new under the sun in relation to the values which have
already found their expression within contract law. This is in particular the case
with the value of private autonomy which is protected both by fundamental rights
and contract law. Therefore, moving the debate on the meaning of the substantive
freedom of contract in the context of potentially ruinous suretyship contracts and
highly risky investment transactions to the level of fundamental rights entails a
mere transformation of contract law issues into the constitutional law issues
without a substantial breakthrough in the thinking on the issue of the validity of
such contracts. It should also be borne in mind that resorting to fundamental
rights may not necessarily entail an outcome which would favour the weaker
party. Much will depend on what the judge applying fundamental rights in this
case will consider, i.e. intuitively feel, to be just, and, with some degree of imagi-
nation and creativity, any outcome could be justified under the cover of funda-
mental rights law interpretation. In short, it is submitted that an attempt to guide
contract law by broadly formulated fundamental rights with a view to protecting
the weaker party is wrong for the simple reason that many fundamental rights
have already been crystallised on the level of contract law. 

Does this conclusion mean that fundamental rights have no role to play in
contract law? This is certainly not the case. Both fundamental rights and contract
law are extremely important for the legal order in general, and for each other in
particular. It is submitted, therefore, that neither of the two must be subordinate
to each other, but fundamental rights and contract law should rather become
complementary. This means that the values underlying fundamental rights must
be respected within contract law and become part of the matrix of contract law,
but, at the same time, contract law must preserve its key role in accommodating
these values within its own fabric. Only a complementary relationship between
fundamental rights and contract law will enable a smooth interaction between the
two fields of law which, in particular, could enrich a contract law discourse for the
benefit of the weaker party. The need for complementarity between fundamental
rights and contract law and the preservation of the leading role of contract law in
resolving disputes between private parties implies that the influence of fundamen-
tal rights on the relationships between private parties under contract law should
be limited to their weak indirect horizontal effect . The courts should accordingly
develop and apply contract law taking into account the values behind fundamental
rights. In such a case there is no need for a private law court to become involved
in balancing the competing interests of private parties on the level of fundamental
rights: the court is considered to fulfil its duty if it has considered the impact of
fundamental rights when applying contract law.

In fact, following this approach in the Bürgschaft case would mean that the
German Constitutional Court would have upheld the decision of the German
Supreme Court in private law matters in the Bürgschaft case, since the latter noted
that any person who has reached the age of majority knows that singing a surety-
ship contract entails risks and in this way it did take into account the fundamental
right to private autonomy on the part of both the bank and the surety. Essentially,
by doing so, the Supreme Court can already be considered to have granted the
weak indirect horizontal effect to fundamental rights by resolving the case before
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7 HR 31 October 1969, NJ 1970, 57 (Mensendieck I).
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it taking into account the fact that the right to be able to freely decide whether
or not to enter into a certain contract as well as the possibility to enforce the
transaction which has been freely entered into by both parties constitute expres-
sions of the important value of society which also enjoys constitutional protection,
i.e. private autonomy. The fact that the Supreme Court nevertheless adopted a
formal conception of private autonomy does not accordingly mean that the
Supreme Court had violated the surety’s constitutional right to private autonomy
in conjunction with the principle of the social state, as this right should be
balanced with the bank’s constitutional right to private autonomy and in itself
does not prescribe any particular outcome of the case. The issue of the violation
of a fundamental right and thus a ground for interference by the German Consti-
tutional Court would therefore only arise if the private law courts have not
considered the issue of free will at all.

The weak indirect horizontal effect of fundamental rights in contract law
should lead to the incorporation into contract law of those values which have not
previously been taken into account therein. A good illustration of what this
implies in practice can be found in the case law of the Dutch courts which has
been discussed in more detail in Chapter 3. Thus, for example, in the Mensendieck
case,7 the Dutch Supreme Court took into account the freedom of education when
considering whether a contractual clause prohibiting a person from teaching
Mensendieck physiotherapy exercises for the rest of her life if she failed to obtain
the required diploma was contrary to public order and good morals. At the same
time, according to the Supreme Court, when considering whether a clause is
contrary to public order and good morals, regard should also be had to the interest
which the contract serves, as well as the question whether this interest is of such
importance as to justify an encroachment on the freedom of education. In this
way, the Dutch Supreme Court did not ignore the freedom of education when
resolving the dispute between private parties taking it into account as one of the
factors relevant for its decision, but at the same time it made clear that it is
contract law which remains decisive as to how this value must be incorporated
within it. Similarly, in a more recent AIDS test case,8 the Dutch courts took into
account the patient’s constitutional right to bodily integrity when considering
whether the patient owed a post-contractual duty of care to a dentist on the basis
of the medical treatment contract which in this particular case involved the
patient’s obligation to undergo an AIDS test. In essence, in this case, too, the
constitutional right to bodily integrity was considered to be one of the factors to
be taken into account when resolving a dispute between private parties under
contract law. Thus, in both cases, the values enshrined in fundamental rights were
incorporated within a private law discourse without undermining its own logics.

As far as the importance of the complementarity between fundamental rights
and contract law for the protection of the weaker party is concerned, it is notable
that, at present, the labour contract law of the EC Member States can in particu-
lar be affected as a result of the inclusion of a rich set of economic and social
rights in the Charter of Fundamental Rights of the EU which have not been taken
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9 Compare Collins, ERCL 2005, p. 117.
10 For another view on this issue, see Smits, in particular, p. 13, 118 f.; Smits, in: Bark-

huysen/Lindenbergh, Constitutionalisation of Private Law, p. 22. According to Smits:
‘A reference to a violation of a fundamental right by one person vis-à-vis another may
make clear how serious the matter is. Thus, in the Bürgschaft case, counsel was right
to refer the court to the fact that the ‘Existenzgrundlage’ (the very reason for her
existence) [of the daughter, OC] was at stake if, given her personal situation, she had
to stand surety for her father. (…) Thus, reference to fundamental rights can have an
important rhetoric function: it does impress upon the court how serious the matter
is.’

into account in this field of law before.9 Potentially, certain rights pertaining to
the worker such as, for example, the right to working conditions which respect his
or her health, safety and dignity or the right to a limitation of maximum working
hours may be used to influence contractual relationships between the employer
and the employee. In the absence of specific legislation of a mandatory character
implementing those rights in horizontal relationships between private parties and
containing specific rules, the private law courts should be free to decide to what
extent those rights are to have an impact on contract law taking into account the
rationale for the distinction between public and private law. Therefore, enforcing
a contract which obliges the employee to work more than 40 hours per week
should be possible on the basis of contract law provided that the employee has
freely contracted away his or her right to a limitation of maximum working hours.

It should be noted that in those cases in which the values embodied in
fundamental rights have been implemented in private law, resorting to fundamen-
tal rights for purely rhetoric purposes with a view to achieving a (greater) protec-
tion for the weaker party should be avoided for the practical reason that it is
hardly possible to make such a function of fundamental rights operational when
deciding on disputes between private parties. Thus, for example, it is difficult to
predict what the outcome would have been in the Bürgschaft case if the private
law courts would have seen a warning light in the fundamental rights potentially
relevant in this case, such as the right to human dignity or private autonomy, the
values behind which are respected within private law. 10 Whereas, as has been
demonstrated in this book, those rights are susceptible to different interpretations
and do not offer clear guidance when resolving contract law disputes, to encourage
the judge to make use of fundamental rights as an extra argument in those cases
where the values are already respected in private law may in practice lead to the
private law courts of different instances arriving at opposite results without
clarifying the reasons for a particular decision. As a consequence, an at first sight
innocent function of fundamental rights as a signal for the judge that a fundamen-
tal value is at stake may result in rather detrimental effects for legal certainty and
the predictability of court decisions and these effects may not even differ a great
deal from that of the direct and strong indirect horizontal effect of fundamental
rights where fundamental rights play a leading role in resolving contract law
disputes between private parties. The private law courts should therefore not
complicate the legal discourse by resorting to fundamental rights arguments in
those cases where the values enshrined in those rights are implemented in private
law. In cases like Bürgschaft, as a warning light for the judge should, in my view,
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be the fact that the amount of the daughter’s liability in this case was highly
disproportional to her ability to pay at the time of the contract’s conclusion. This
fact should lead the judge to thoroughly examine the bargaining process which has
led to the conclusion of such a transaction. Furthermore, if the weaker party has
already been granted extensive procedural protection, for example through the
imposition of the duties to inform on the creditor on the basis of the defect of
consent, but this protection has not saved a weaker party in a particular case from
the burdensome consequences of the risky contract concluded by it, then resorting
to the rhetorical strength of fundamental rights in order to achieve substantive
protection appears to be particularly superfluous and undesirable from the point
of view of legal certainty. 

Thus, the weak indirect horizontal effect of fundamental rights in contract
law ensures that the values underlying fundamental rights are respected in con-
tract law and in this way contributes to the development of contract law rules
with a view to protecting the weaker party, but at the same time preserves the
leading role of contract law in deciding disputes between private parties. The
irony of fate, however, lies in the fact that the idea of the weak indirect horizontal
effect of fundamental rights in contract law essentially comes down to the theory
of ‘indirect’ effect developed in German literature by Dürig  with regard to the
relationship between constitutional rights and private law – a theory which was
conceived in response to Nipperdey’s theory of ‘direct effect’ in order to preserve
the autonomy of private law, but has in practice been used by the German Consti-
tutional Court in order to promote the subordination of private law to fundamen-
tal rights. The development of the complementary relationship between funda-
mental rights and contract law through the weak horizontal effect accordingly
entails the need to return to the original idea concerning the proper relationship
between fundamental rights and private law which rejected the traditional
irrelevance of fundamental rights for private law, but at the same time recognized
the need for preserving the distinction between public and private law. The task
nowadays is therefore to ensure that the dictum of the German Constitutional
Court in the Lüth case in which Dürig’s theory of ‘indirect effect’ was adopted
– that the dispute between private parties must remain ‘substantively and procedur-
ally a private law dispute’ – will be followed not only in theory, but also in practice,
and a ‘privileged’ position of contract law in relation to fundamental rights will
thus be preserved.

9.4.3 Fundamental rights and the conduct of business rules

It is submitted that a weak model for the horizontal effect of fundamental rights
must not be applicable only in relation to contract law as such, but also to the
conduct of business rules as far as they are enforceable through contract law.
Although these rules serve the general interest of the community aiming to ensure
the adequate functioning of the financial markets and are therefore contained in
a regulation of a public law character, at the same time they also aim to protect
the individual interests of investors and in fact have their origins within contract
law. It is not surprising, therefore, that despite their incorporation within a public
law framework, the conduct of business rules have also been widely used in private
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law as part of precontractual or contractual duties of providers of investment
services towards non-professional investors. The conduct of business rules are thus
of a mixed character: relating to the standard to be applied by investment firms
and to be checked by the supervisors, they establish public law rules, on the one
hand, and being derivatives of private law itself, they further specify the content
of precontractual and contractual duties in private law and in this way have a
radiating effect on private law, in particular contract law, on the other hand. This
mixed character of the conduct of business rules which is true for all the legal
systems in question can, in my view, be used as an important argument in favour
of the recognition of the privileged position of these rules in so far as they are en-
forceable within contract law in relation to the applicability of fundamental rights.

A different solution to the problem of the relationship between the conduct
of business rules and fundamental rights which would to a greater or lesser extent
promote the subordination of the conduct of business rules as a part of public law
to fundamental rights could seriously impair a smooth interface between the
conduct of business rules and private law, in particular contract law, in the legal
systems while such an interaction is of special importance for the protection of
non-professional investors against highly risky investment transactions. As the
conduct of business rules aim in particular at compensating the inequality between
a professional and a non-professional party as far as knowledge and experience in
the investment field are concerned, in essence these rules aim to protect the
substantive private autonomy of the weaker party taking into account the interests
of the stronger party and in this way they already respect the value of private
autonomy guaranteed by fundamental rights which protects the interests of both
parties. This entails that a fundamental right to private autonomy for both parties
has already been given a weak indirect horizontal effect in the conduct of business
rules and it should not be used with a view to defending or rejecting a particular
detail of the investor protection mechanism contained in these rules. It would be
particularly undesirable if controlling the conduct of business rules as to their
compatibility with fundamental rights would affect those conduct of business rules
which have already infiltrated contract law having specified the meaning of
broader contract law rules in the disputes between private parties.

9.4.4 The role of the national constitutional courts, the ECtHR and the
ECJ in securing complementarity between fundamental rights and
contract law

Whether or not the relationship between fundamental rights and contract law in
a particular legal system becomes complementary depends in the first place,
however, not on the private law courts but on the national constitutional courts
and the supranational courts entrusted with the power of reviewing national court
decisions as to their conformity with fundamental rights, in particular the ECtHR
and the ECJ. It is these courts which largely determine the direction of the
development of the relationship between fundamental rights and contract law and
their guidelines must be followed by the private law courts in order to avoid a
condemnation of their decisions by a national constitutional court, the Strasbourg
court or the Luxembourg court. Moreover, the German experience discussed in
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detail in Chapters 3 and 5 of this book has shown that when it is the constitu-
tional court which is in charge of the general direction in the development of the
relationship between fundamental rights and contract law, there is a great likeli-
hood that the constitutionalisation of contract law will result in the subordination
of contract law to fundamental rights. Additionally, at present, the case law of
both the ECtHR and the ECJ contain signs of the struggle between the tendency
towards the subordination of national private law to European fundamental rights
and freedoms and that towards complementarity between the two. Both European
Courts avail themselves of broad possibilities for exercising control over private
acts as to their compatibility with fundamental rights and becoming involved in
a delicate balancing of the countervailing private interests or even imposing
considerable restrictions on the private autonomy of individuals. Whereas the ECJ
may make use of such concepts as the direct horizontal effect or the State duties
of protection in order to interfere with the relationships between private parties
under contract law on the basis of EU fundamental rights and EC freedoms, the
ECtHR may extend the effect of the ECHR to the realm of contracts primarily
through the doctrine of positive obligations and the review of the interpretation
of private instruments by the national courts. 

It is submitted, therefore, that a ‘privileged’ position of contract law in
relation to fundamental rights, which is of particular importance in the context
of risky financial transactions, may only be secured if both national constitutional
courts and European Courts share the vision that contract law must not become
subordinate to fundamental rights, but should interplay with fundamental rights
on equal terms and should therefore ensure only the weak indirect horizontal
effect of fundamental rights in contract law. For this purpose, it is in the first place
essential that the supervisory bodies draw a distinction between public and private
conduct not only in theory, but also in practice, and openly take into account that
the acts which must be prohibited for public authorities should not necessarily be
prohibited for private parties. This implies that the national constitutional courts
should not subject the relationships between private parties to control as to their
conformity with fundamental rights through granting direct or strong indirect
horizontal effect to constitutional rights. The ECtHR and the ECJ, in their turn,
must refrain from promoting the control of private acts as to their conformity with
fundamental rights straightforwardly through the concept of the direct horizontal
effect as well indirectly under the cover of establishing a violation by the State of
its positive obligations or a fundamental rights review of the national court’s
interpretation of a private act.

Secondly, an important role in securing a complementary relationship
between fundamental rights and contract law belongs to the doctrines aimed at
limiting the scope of the fundamental rights review such as a doctrine distinguish-
ing between the issues of ‘specific constitutional law’ and the issues of ‘ordinary
law’ in German law, the subsidiarity doctrine in EC law and the doctrine of the
margin of appreciation in the law of the ECHR. National constitutional courts
should use maximum self-restraint when assessing the conformity of the decisions
of the national private law courts in contract law matters with fundamental rights.
It is essential that the constitutional courts acknowledge in practice that, espe-
cially in the context of risky financial transactions, there can be several constitu-
tionally valid possibilities for resolving a dispute between private parties, and that
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it should be left to the private law courts to decide which of these possibilities to
choose. A mere difference of opinion between a constitutional court and a
specialized court regarding a proper balance between freedom and protection of
the weaker party should not lead the constitutional court to overturn the decision
of the specialized court as being unconstitutional. Only in such a case can the
leading role of the legislator and the private law courts in protecting the weaker
party and determining the extent of such protection be preserved. When it comes
to private law issues the European supervisory bodies, in their turn, must leave a
wide margin of discretion to the States which recognize their jurisdiction. In
particular, a wide discretion should be granted to the national private law courts
and constitutional courts when the national court’s view on the proper interpreta-
tion of a private instrument, be it a testamentary disposition or a contract, is
involved and in those cases where a European consensus on a particular matter,
such as, for example, the extent of the protection of the weaker party against risky
financial transactions, does not exist. 

Accordingly, the national constitutional courts, the ECtHR and the ECJ may
interfere with the decisions of the private law courts only in those cases where a
national private law court has failed to take the values embodied in fundamental
right into account when resolving a dispute between private parties under con-
tract law. The national constitutional courts, as well as the ECtHR and the ECJ,
however, must not become involved in striking a balance between competing
interests in such disputes on the basis of fundamental rights and subsequently
impose the outcome of such balancing on the private law courts. Thus, for exam-
ple, in the Bürgschaft case, the intervention by the German Constitutional Court
appears to be questionable, as the German Supreme Court in private law matters
had not ignored the value of private autonomy which protected the interests of
the family surety in that case by making it explicit that, in its view, every person
who has reached the age of majority knows that signing a suretyship contract
entails high risks. The fact that the Constitutional Court had another vision on
the issue of under which conditions a surety can be presumed to have given
consent to the contract does not justify its intervention in contract law on the
basis of fundamental rights. As fundamental rights do not contain the answer to
this question, the Constitutional Court should not have chosen the path of
Einzelfallgerechtigkeit and should have refrained from overturning the judgment of
the Supreme Court. Although this outcome would certainly have been quite
disappointing from the point of view of the need to protect family sureties, it must
not be forgotten that, because of their highly abstract nature, fundamental rights
in themselves do not necessarily entail an outcome which would favour the
weaker party. The judgment of the Constitutional Court in Bürgschaft therefore
provides a cautionary tale on the risks of reaching fair results at the expense of a
well considered and restricted application of legal rules. 

A deferential attitude of the supervisory bodies to the decisions of the private
law courts in disputes involving the extent of the protection for the weaker party
against risky financial transactions implies that the private law courts can presume
to be acting in conformity with fundamental rights when they apply those well
established private law rules which already constitute an embodiment of private
autonomy and strike a balance between the competing interests of the stronger
and the weaker party. In such cases in particular, a private law court should not
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fear that its decision may be overturned on the ground that it violates fundamen-
tal rights. Instead, a private law court should be certain that it avails itself of
sufficient room within which it can decide a dispute in an individual case and
develop contract law taking into account that fundamental rights protect the
private autonomy of both parties. The fact that at a particular point in time the
balance has tipped from the interests of the stronger to the weaker party or vice
versa should not lead the bodies entrusted with reviewing the judgments of the
private law courts as to their conformity with fundamental rights to overturn these
judgments.

Today, a proactive role of the constitutional and supranational courts in
protecting the interests of the weaker party is particularly questionable due to the
fact that the interests of the weaker party have been largely protected in general
contract law and specific legislation. Therefore, the need for the powerful consti-
tutional jurisdiction which would be able to achieve revolutionary results in
contract law is lacking. Instead, it is the evolution of contract law which is needed
in order to secure substantive private autonomy for both contracting parties. It
should not be forgotten that the introduction of a comprehensive system of
constitutional review in Germany was a reaction to the memory of the national-
socialist background during the Nazi period with its disastrous consequences for
individual liberty. It was the need to prevent the disappearance of the rule of law
in the relationship between the individual and the State which led the drafters of
the German Constitution to create a powerful constitutional court. What should
accordingly be prevented today is a scenario which would amount to a nightmare
from the point of view of legal certainty, when the litigants who have lost their
case in the civil proceedings would be able to resort to constitutional or suprana-
tional courts in order to give another try to their arguments on the specific issues
of contract law such as, for example, the scope of a duty of care or the duty to
inform in the circumstances of a particular case.

9.5 Final remarks 

As has been demonstrated in this book, in several European legal systems funda-
mental rights and contract law no longer exist in isolation from each other.
Fundamental rights and contract law have become firmly aware of each other’s
presence and have realised that neither of them can continue to act as if the other
one is simply not there and that a relationship between the two should be estab-
lished. This change in the perception of each other which has taken place in the
second half of the 20th century is to be welcomed. On the one hand, fundamental
rights have an important role to play in contract law as a source of values which
have to be respected within it. On the other hand, contract law is also indispens-
able for fundamental rights, as it provides tools for translating the values underly-
ing fundamental rights into concrete rules which would be suitable for governing
the relationships between private parties in different phases of the contract’s life.
What is necessary today, therefore, is that fundamental rights and contract law
enter into a dialogue with each other. The very notion of a dialogue presupposes
that the two domains of law should respect each other’s sovereignty and co-
operate with each other on equal terms. This implies that contract law must
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preserve its key role in accommodating the values emanating from fundamental
rights within its own fabric. Fundamental rights can therefore only influence the
way the relationships between private parties are regulated in contract law, and,
in particular, the way in which contract law deals with the weaker parties. 

In essence, the subordination of contract law to fundamental rights may lead
one to walk around in a circle trying to resolve the old problem of contractual
justice by moving from one level of abstraction to another while the substantive
arguments still remain the same. While such a journey does not lead to the
enrichment of legal discourse for the benefit of the weaker party, it entails adverse
consequences for finding a solution in the circumstances of a case and the devel-
opment of law in general. As a result, a multitude of tools available in contract
law for resolving the problems of the weaker party may be undermined and legal
certainty impaired while the debate on contractual justice will hardly receive a
new dimension. Another danger of such a journey lies in the fact that fundamen-
tal rights may become a tool in the hands of those who disagree with a certain
outcome of the balance between freedom and protection in contract law and for
this purpose wish to rely on the strength of the arguments available in fundamen-
tal rights law in order to strike a different balance between the two. The very fact
of fundamental rights being turned into a volleyball in the hands of proponents
and opponents of the (far-reaching) protection of the weaker party may seriously
impair their paramount importance in a society as the individual’s bulwark against
the State. 

In fact, in those cases where the values embodied in fundamental rights, such
as private autonomy, already find their expression in contract law one should not
lay siege to the walls of constitutional law thereby running the risk that one ends
up in extremely choppy waters. Instead, the major efforts should, in my view, be
directed at tilling the soil of contract law with a view to developing more specific
standards for the imbalanced relationships between private parties taking into
account the wisdom of other disciplines as well. This should in particular be the
case in the area of risky financial transactions. In modern times when some of the
most significant purchases by the typical, middle-income citizen will be financial
instruments and products, it is essential that such citizens enjoy substantive
freedom of contract when dealing with the providers of such products on the
financial market and are provided with suitable information about the nature of
and the risks involved in a particular instrument or product. It is submitted that
it is not risky financial transactions as such, but the lack of information about such
transactions and the lack of knowledge concerning what information one needs
to have to be able to take an informed decision that are the most dangerous. The
major work should therefore in reality concentrate on the optimization of the
contracting process at the precontractual stage where major problems arise from
the unsatisfactory exchange of information between the parties. This can in
particular be done through the consistent concretisation of duties of care owed by
financial institutions towards their customers, and the adoption of the new
Markets in Financial Instruments Directive (ISD II or MiFID) by the EC contain-
ing extensive requirements to be complied with by investment firms prior to the
conclusion of the investment transaction and they can be considered to be a step
in the right direction.
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It is certainly true that the idea of ensuring informed consent brings with it
many difficulties. How far must the stronger party go in order to bring the terms
home to the weaker party? What information should be obtained from the cus-
tomer or the potential customer in order to be able to determine his or her
information needs? Which information must be provided? In which form should
the information be provided in order to be clear for the layman in a particular
field? How can one provide complete information on the intended transaction
and at the same time prevent information overflow? These are only a few pro-
blematic issues which should be thoroughly dealt with if the choice is made in
favour of ensuring procedural protection of the weaker party against highly risky
financial transactions through the optimization of the contracting process. Are
there, however, any alternatives to embarking upon the thorny path of the
optimization of the contracting process in the case of risky financial transactions?
In the first place, an easier solution can be found in the prohibition of certain
extremely risky transactions as such or in the adoption of certain measures result-
ing in the prohibition of such transactions in practice. In my opinion, however,
this possibility should be resorted to only in exceptional cases in view of the fact
that the principle of freedom of contract still constitutes the key principle of
contract law and is of paramount importance in modern society. As far as risky
financial transactions are concerned, consumers should not be treated as a herd
of sheep which do not know what is in their best interests and hence rely on the
wisdom of their pastor, i.e. the State, and should in principle be able to take even
high risks in pursuance of their hope for a better life. The price to be paid for this
possibility is the acceptance of the responsibility of consumers for the conse-
quences of their own decisions. Another potential alternative to the optimization
of the contracting process preceding a risky financial transaction is the protection
of the weaker party through recourse to broadly formulated fundamental rights
norms. This solution, which can only exist in the case of the subordination of
contract law to fundamental rights, constitutes the easiest way out in the context
of risky financial transactions because it gives uncontrolled powers to judges to
relieve the weaker party of his or her own obligations under the transaction should
the realization of the risks incurred entail highly burdensome obligations for this
party. Yet, apart from the many reasons against such an approach which have
been advanced throughout this book, this alternative should primarily be regarded
as unacceptable in view of the fact that it would entail a blow to legal certainty
and, as a consequence, a blow to the position of the weaker party itself, as the
financial institutions would start preventing many such parties from trying to
improve their financial well-being by taking financial risks. Thus, in the absence
of reasonable alternatives, the optimization of the contracting process preceding
the conclusion of a risky financial transaction remains the only reasonable solu-
tion for the problems faced by the weaker party today, which is not surprising
considering that complex problems seldom yield to simple solutions. 

When discussing the relationship between fundamental rights and contract
law one should not therefore forget that resorting to the wisdom of fundamental
rights with a view to protecting the weaker party does not necessarily lead to a
more just outcome, and that the primary function of fundamental rights is to
protect individuals against the vigilant eye of the State. In contrast to fundamen-
tal rights, contract law is much better equipped to be able to address the issue of

Olha Cherednychenko, 'Fundamental Rights, Contract Law and the Protection of the Weaker Party', 2007



512 Fundamental Rights, Contract Law and the Protection of the Weaker Party

the power imbalance in contractual relationships and to provide a basis for a much
more open debate concerning the desirable extent of the protection of the weaker
party. Using the wisdom of fundamental rights law should therefore not destroy
the rich wisdom of contract law. It is only the dialogue between fundamental rights
and contract law which may lead to a major breakthrough in the understanding
of contractual justice and, above all, in providing solutions which would benefit
the weaker party.
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Samenvatting

Grondrechten, contractenrecht en de bescherming van de zwakkere
partij: een rechtsvergelijkende analyse van de constitutionalisering van
het contractentenrecht, met de nadruk op risicovolle financiële trans-
acties

1. Deel I – Inleiding: de probleemstelling, methodologie en plan van
behandeling

In de meeste Europese rechtssystemen hebben grondrechten, als een aspect van
publiekrecht, lang gefungeerd als afweerrechten van individuen tegenover de staat
en in deze hoedanigheid hadden ze geen belangrijke invloed op contractuele
relaties tussen particulieren. De afgelopen jaren is hierin echter in enkele
rechtssystemen, met name het Duitse, een duidelijke verandering opgetreden. In
toenemende mate hebben grondrechten invloed verworven op contracten-
rechtelijke relaties tussen particulieren. Deze relaties beginnen hun immuniteit
voor het effect van grondrechten te verliezen. Sprake is, met andere woorden, van
een zekere horizontale werking van grondrechten. Dit heeft menig auteur er toe
gebracht te speken van de constitutionalisering van het contractenrecht. Het idee
achter het inroepen van grondrechten in het contractenrecht is dat zwakkere
partijen, zoals kinderen die zich borgstellen voor de schulden van hun ouders,
bescherming behoeven tegen sterkere partijen, zoals banken. Tegelijkertijd valt
binnen het systeem van het contractenrecht zelf een tendens te bespeuren in de
richting van een meer sociaal georiënteerd contractenrecht, wat zich uit in een
toenemende bezorgdheid over de belangen van de zwakkere partij. Onderkend
wordt dat bij een aanzienlijk gebrek aan machtsevenwicht tussen de partijen,
daadwerkelijke contractsvrijheid voor de zwakkere partij in feite ontbreekt. In
tegenstelling tot het traditionele contractenrecht, kijkt het hedendaagse
contractenrecht veel nauwkeuriger naar het zwaarwegende predikaat dat de
overeenkomst vrijwillig gesloten moet zijn.

Het doel van dit boek is te onderzoeken hoe grondrechten en het moderne
contractenrecht zich tot elkaar zouden moeten verhouden en welke rol grondrech-
ten kunnen spelen in het hedendaagse contractenrecht in gevallen waarin de
machtsverhouding tussen de overeenkomstsluitende partijen niet in evenwicht is.
In dit verband beoogt dit boek op drie punten een bijdrage te leveren. Allereerst
bevat deel II van het boek een theoretische component waarin de verhouding
tussen grondrechten en het privaatrecht in het algemeen in Duitsland, Nederland
en het Verenigd Koninkrijk, en ook in het EU-recht en het recht van het EVRM,
wordt besproken tegen de achtergrond van de tweedeling tussen publiek- en
privaatrecht zoals die zich heeft ontwikkeld op het Continent. Deel III van het
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boek bevat een praktische component die tevens de kern vormt van het onderha-
vige onderzoek. In dit deel wordt bekeken of, en zo ja, hoe, de belangen van de
zwakkere partij kunnen worden beschermd op het niveau van de grondrechten
enerzijds en het niveau van het contractenrecht anderzijds. Tenslotte worden in
deel IV de in het theoretische en praktische deel bereikte inzichten en conclusies
gecombineerd om te komen tot aanbevelingen aangaande de wenselijke mate van
constitutionalisering van het contractenrecht. Deze samenvatting geeft een kort
overzicht van mijn belangrijkste bevindingen.

2. Deel II – De verhouding tussen grondrechten en het privaatrecht tegen
de achtergrond van de scheidslijn tussen publiek en privaat

In deel II ligt de nadruk op het verschijnsel van de constitutionalisering van het
privaatrecht als zodanig en de gevolgen daarvan voor het onderscheid tussen
publiek- en privaatrecht. In hoofdstuk 2 wordt betoogd dat, ondanks de toene-
mende complementariteit tussen het publiekrecht en het privaatrecht, het
onderscheid tussen beide nog steeds van belang is. Voor het behoud van een
speciaal juridisch kader waarbinnen particulieren vrij zijn hun wil uit te oefenen
in hun onderlinge verhoudingen met elkaar en dus om hun levens zelf in te
richten, is het belangrijk om onderscheid te maken tussen publiek- en privaat-
recht. In hoofdstuk 3 en 4 wordt aangetoond dat het beeld dat men in Duitsland,
Nederland en het Verenigd Koninkrijk heeft van grondrechten en hun rol in de
moderne maatschappij, sterke verandering heeft ondergaan. In deze rechtssyste-
men bestaat er in toenemende mate overeenstemming over dat grondrechten niet
alleen rechten van individuen zijn om zich te verdedigen tegen de staat, maar dat
ze ook gelden als waarden of beginselen die zo fundamenteel zijn voor de samenle-
ving dat ze moeten worden gerespecteerd in de rechtsorde als geheel en daarmee
dus ook (enig) effect hebben in privaatrechtelijke verhoudingen tussen particulie-
ren. We zien dat de nationale rechter in deze landen erkent dat grondrechten die
zijn neergelegd in nationale grondwetten en internationale mensenrechteninstru-
menten meer inhouden dan slechts individuele middelen van bescherming tegen
de staat. Zo ook doorbreken het Europese Hof voor de Rechten van de Mens
(EHRM) en het Europese Hof van Justitie (EHvJ) regelmatig de stereotype
opvatting dat de grondrechten die zijn neergelegd in het EVRM en het EU-recht
slechts van belang zijn in verticale verhoudingen. Terwijl deze trend in de juris-
prudentie van het Hof in Straatsburg betrekking heeft op de klassieke grondrech-
ten van het EVRM, kan deze tendens in de jurisprudentie van het Hof te Luxem-
burg op dit moment worden bespeurd met betrekking tot de EG-vrijheden met een
economisch karakter, hoewel zeker niet uitgesloten is dat dezelfde houding ook zal
worden aangenomen met betrekking tot EU-grondrechten. Hierdoor creëren de
grondrechten die zijn opgenomen in nationale grondwetten en internationale
mensenrechtenverdragen een magnetisch veld dat zich uitstrekt over het hele
recht, met inbegrip van het privaatrecht, en in zoverre kan dus gezegd worden dat
de (Europese) constitutionalisering van het privaatrecht een feit is. Een contro-
versiëler punt is op dit moment echter in hoeverre het privaatrecht geconstitutio-
naliseerd moet worden. In het bijzonder ontbreekt consensus over de vraag of dit
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uiteindelijk zou moeten resulteren in de onderwerping van het privaatrecht aan
grondrechten of in een complementaire verhouding tussen deze twee.

Onderwerping van het privaatrecht aan grondrechten zou inhouden dat de
verhoudingen tussen particulieren niet langer grotendeels worden beheerst door
het privaatrecht als een conceptueel gescheiden rechtsgebied, maar door grond-
rechten die zijn neergelegd in nationale grondwetten of andere nationale of
internationale mensenrechtenverdragen. Volgens het onderwerpingsmodel
hebben grondrechten direct bindende werking voor particulieren en werken
grondrechten direct door in het privaatrecht. Het zijn dus de grondrechten die
vorm geven aan de relaties tussen particulieren en de rol van het privaatrecht is
beperkt tot het aanreiken van instrumenten voor hun doorwerking in het private
domein. Het bestaande privaatrecht wordt niet alleen uitgelegd in het licht van
grondrechten, maar wordt vervangen door uit grondrechten afgeleide, nieuwe
regels. In dit model is het feit dat grondrechten worden ingepast binnen het
privaatrecht volgens de logica van het privaatrecht niet altijd voldoende om aan
het compatibiliteitsvereiste te voldoen. Wat in het gedrag van particulieren
verenigbaar is met grondrechten wordt niet langer grotendeels bepaald door het
privaatrecht zelf, maar door het constitutionele recht. Grondrechten hebben dus
niet alleen invloed op het privaatrecht, maar beheersen het privaatrecht, waarbij ze
voorrang genieten boven het privaatrecht. In die zin betekent de onderwerping
van het privaatrecht aan de grondrechten een belangrijke erosie van het onder-
scheid tussen publiek- en privaatrecht.

Volgens het complementariteitmodel daarentegen blijft het onderscheid
tussen publiek- en privaatrecht een cruciale rol spelen in de mate waarin de
verhoudingen tussen particulieren in het contractenrecht beïnvloed moeten
worden door grondrechten. Een complementaire relatie tussen grondrechten en
contractenrecht impliceert dat hoewel grondrechten een hogere positie bekleden
in de hiërarchie van normen, dit niet leidt tot de vervanging van het privaatrecht
door grondrechten als het recht dat de verhoudingen tussen particulieren be-
heerst. Het privaatrecht verliest niet het vermogen om in overeenstemming met
de eigen logica de verhoudingen tussen particulieren te bepalen. Het behoudt dus
zijn autonomie. Particulieren zijn derhalve niet gebonden door grondrechten,
maar gaan in formele en materiële zin met elkaar om op basis van de regels van
het privaatrecht. In dit model beïnvloeden de grondrechten het privaatrecht
slechts, en is het het privaatrecht zelf dat bepaalt hoe die rechten binnen het
privaatrecht ingepast kunnen worden. Met andere woorden, grondrechten hebben
invloed op het privaatrecht en het privaatrecht bepaalt zelf hoe en in hoeverre het
door de grondrechten wordt beïnvloed.

Hoewel er hierover in alle betreffende rechtssystemen verschillende manieren
van aanpak bestaan, kan de op dit moment heersende benadering in ieder van
deze systemen als volgt worden samengevat. In het Duitse recht lijkt de tendens
in de richting te gaan van de onderwerping van het privaatrecht, met name het
contractenrecht, aan de grondrechten. Het Nederlandse en het Engelse recht
beschouwen de juiste verhouding tussen het privaatrecht en de grondrechten
veeleer in termen van complementariteit. In het Duitse recht, waar de manier
waarop de constitutionalisering van het privaatrecht plaatsvindt in banen is geleid
door het Federale Constitutionele Hof, loopt het constitutionele recht voorop bij
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de aanpassing van het privaatrecht. De rol van het privaatrecht bij het bepalen
of, en zo ja, hoe grondrechten moeten doorwerken, is vaak nogal beperkt. Privaat-
rechtelijke regels, met name open normen, veranderen steeds meer in instrumen-
ten om grondrechten te laten doorwerken tussen particulieren, omdat wat consti-
tutioneel is in feite wordt bepaald door de Duitse grondwet en niet door het
privaatrecht onder de invloed van de grondwet. Als gevolg hiervan verandert het
privaatrecht langzaam in een slaaf van het constitutionele recht. In het Neder-
landse en Engelse recht daarentegen is het onmogelijk om een duidelijke ‘mate-
riële’ hiërarchie te vestigen tussen grondrechten en het privaatrecht. In deze
rechtssystemen ligt het proces van constitutionalisering van het privaatrecht in
eerste instantie in handen van de gewone rechter en gaat het er bij dit proces niet
om of het privaatrecht het constitutionele recht dient, maar gaat het er meer om
dat het privaatrecht en de grondrechten elkaar dienen. Het privaatrecht en de
grondrechten werken op elkaar in zonder elkaar te ondermijnen; in het Neder-
landse recht is dit in veel gevallen zelfs spontaan gebeurd in gevallen waarin de
rechter de grondrechten als inspiratiebron heeft genomen om vage privaatrechte-
lijke begrippen te concretiseren in het licht van de algemene rechtsbeginselen.

De spanning tussen de tendens richting onderwerping van het privaatrecht
aan de grondrechten en de tendens richting complementariteit van beide is ook
aanwezig in de rechtspraak van EHRM en EHvJ. Deze Hoven lijken het onder-
scheid tussen publiek- en privaatrecht niet serieus te nemen. Het gevolg is dat de
mate waarin Europese grondrechten en vrijheden doorwerken in de betrekkingen
tussen particulieren in het privaatrecht met name afhangt van de bereidheid van
de Europese gerechtshoven tot activisme in een bepaalde zaak. Hoe meer de
Hoven bereid zijn om zich bezig te houden met een bepaalde privaatrechtelijke
kwestie en vanuit dat doel bereid zijn om de toetsingsruimte van de nationale
wetgevers en rechters van de contracterende staten te beperken, des te waarschijn-
lijker het wordt dat zij het privaatrecht ondergeschikt maken aan Europese
grondrechten en vrijheden in een bepaalde zaak. Aan de andere kant, hoe minder
de Hoven bereid zijn om een bepaalde gevoelige kwestie op te lossen, omdat zij
menen dat dit hun legitimiteit zou kunnen ondermijnen, des te waarschijnlijker
is het dat zij het aan de nationale autoriteiten zullen overlaten om de zaak te
beslissen en slechts een complementaire verhouding tussen Europese grondrechten
en vrijheden en het privaatrecht zullen bewerkstelligen. Het belang van de
uitkomst van de krachtmeting tussen de rivaliserende tendensen in de rechtspraak
van EHRM en EHvJ moet niet worden onderschat, omdat de supranationale
dimensie uiteindelijk voor het grootste gedeelte de richting zal bepalen waarin de
verhouding tussen grondrechten en het privaatrecht zich zal ontwikkelen in de
nationale rechtsstelsels.

Terwijl op de lange termijn de onderworpenheid van het privaatrecht aan
grondrechten leidt tot een herschrijven van het privaatrecht op basis van grond-
rechtelijke overwegingen en daarmee dus tot het verdwijnen van het onderscheid
tussen publiek- en privaatrecht, houdt de complementaire relatie tussen grond-
rechten en het privaatrecht een dialoog tussen het publiekrecht en het privaat-
recht in. Het begrip dialoog alleen al veronderstelt dat er gelijkheid bestaat tussen
het publiekrecht en het privaatrecht, wat op zijn beurt weer erkenning suggereert
van het feit dat hoewel deze twee rechtsgebieden in velerlei opzicht ongetwijfeld
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gebaseerd zijn op gezamenlijke waarden, ze desalniettemin afzonderlijke rechtsdo-
meinen blijven. Ervan uitgaande dat, zoals betoogd in hoofdstuk 2, het noodzake-
lijk is de scheiding tussen het privaatrecht en het publiekrecht te verzekeren,
wordt naar voren gebracht dat vanuit dogmatisch oogpunt alleen plaats is voor de
complementaire relatie tussen grondrechten en het privaatrecht, in het bijzonder
het contractenrecht. Onderwerping van het privaatrecht aan de grondrechten
doet daarentegen afbreuk aan het onafhankelijke karakter van het privaatrecht.
Dit lijkt onwenselijk; het contractenrecht moet een zekere autonomie blijven
behouden teneinde een bijzonder rechtskader in stand te kunnen houden waarbin-
nen particulieren in staat zouden zijn de betrekkingen tussen hen zelf te organise-
ren.

3. Deel III – Het vraagstuk van de bescherming van de zwakkere partij
tegen risicovolle financiële transacties in het constitutionele recht en in
het contractenrecht

Terwijl in deel II de vraag naar de gewenste mate van constitutionalisering van
het contractenrecht werd benaderd vanuit theoretisch perspectief, wordt de
nadruk in deel III verlegd naar een meer praktische benadering. Uitgangspunt is
dat, omdat de onderwerping van het contractenrecht aan de grondrechten een
verwerping van het onderscheid tussen het publiekrecht en het privaatrecht
inhoudt terwijl dit nu juist moet worden behouden, hier een bijzondere rechtvaar-
diging voor moet zijn. Om een antwoord te vinden op de vraag of een dergelijke
rechtvaardiging nu wel of niet voorhanden is, is het essentieel om aan de ene kant
te kijken naar de bijzonderheden omtrent de bescherming van de zwakkere partij
door middel van grondrechten en aan de andere kant naar de huidige stand van
het contractenrecht. Doel is om te bepalen of er incoherentie bestaat tussen de
waarden die worden beschermd door contractenrecht en de waarden die worden
beschermd middels grondrechten en of het nodig is om toevlucht te nemen tot
grondrechten om de zwakkere partij te beschermen.

In hoofdstuk 5 wordt aangetoond dat grondrechten nauwelijks geschikt zijn
om de betrekkingen tussen particulieren in de verschillende stadia van het bestaan
van de overeenkomst direct te reguleren, en meer in het bijzonder, om de zwakke-
re partij tegen risicovolle financiële transacties te beschermen, en wel om de
volgende twee redenen. Ten eerste kan het zo zijn dat de belangen van de zwakke-
re partij in een bepaalde zaak niet door slechts één grondrecht worden beschermd,
maar door meerdere. In dat geval ontstaat concurrentie tussen de grondrechten
en het probleem waarmee de rechter zich geconfronteerd ziet, is dat hij moet
bepalen welk van de verscheidene grondrechten die potentieel relevant zijn in de
omstandigheden van een bepaald geval uiteindelijk van toepassing is. De regels
die in het constitutionele recht ontwikkeld zijn voor het oplossen van het pro-
bleem van de concurrentie tussen twee of meer grondrechten, bieden geen
bevredigende oplossing voor dit probleem wanneer zich dit voordoet in het kader
van risicovolle financiële transacties. Vanuit het perspectief van hun geldigheid
kunnen dergelijke transacties dientengevolge benaderd worden vanuit twee totaal
verschillende invalshoeken, die beide ook mogelijk zijn in het constitutionele
recht. Aan de ene kant kan betoogd worden dat een contract dat extreem zware
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financiële gevolgen voor de zwakkere contractspartij kan hebben in beginsel nietig
is zelfs als de financiële instelling, als de sterkere partij, de zwakkere partij heeft voorge-
licht over de risico’s die daarbij betrokken zijn. Aan de andere kant kan echter ook
betoogd worden dat een dergelijk contract geldig is zolang de sterkere partij zijn
verplichtingen met betrekking tot het duiden van de transactie aan de zwakkere
partij is nagekomen en de zwakkere partij dus geacht kan worden niet alleen
vrijwillig maar ook voldoende geïnformeerd te hebben ingestemd met het con-
tract. Welk van de twee uitgangspunten voor het benaderen van risicovolle
financiële transacties uiteindelijk wordt gekozen hangt, bij gebrek aan duidelijke
en werkbare criteria voor het beslissen van vraagstukken van concurrentie tussen
grondrechten in contractenrechtelijke geschillen, geheel af van de subjectieve
opvatting van de rechter. Als gevolg hiervan bestaat het gevaar dat er willekeurige
keuzes worden gemaakt tussen grondrechten door rechters die zich voornamelijk
laten leiden door hun eigen opvatting over de juiste aard en reikwijdte van de
bescherming van de zwakkere partij, wat zowel ten voordele als ten nadele kan
werken van vergaande bescherming van de zwakkere partij tegen zichzelf. Ten
tweede ziet de rechter zich, zelfs als het probleem van de concurrentie tussen de
grondrechten is opgelost, geconfronteerd met een volgende moeilijke kwestie.
Terwijl het hoofddoel van het teruggrijpen op grondrechten de bescherming van
de belangen van zwakkere contractspartijen is, vormen grondrechten een twee-
snijdend zwaard in de handen van zowel machtige crediteuren als zwakke debiteu-
ren, omdat in de praktijk zowel de belangen van de sterkere als die van de zwakke-
re partijen op deze basis kunnen worden beschermd. Bijgevolg moet de rechter het
onderlinge conflict dat ontstaat tussen grondrechten oplossen. Bij gebrek aan
hiërarchie tussen de grondrechten is in wezen de enige manier om dit te doen een
afweging te maken tussen de twee concurrerende rechten op basis van het propor-
tionaliteitsbeginsel. Net als in het geval van concurrentie tussen grondrechten
zoals hierboven beschreven, geeft het constitutionele recht geen antwoord op de
vraag of zeer risicovolle financiële transacties moeten worden verboden of dat ze
als geldig moeten worden beschouwd mits de zwakkere partij is ingelicht omtrent
de risico’s die de transactie met zich meebrengt. Noch op de vraag waarom één
van deze twee oplossingen zou moeten worden toegepast. De afweging tussen
grondrechten maakt het dus mogelijk voor de rechter zich te richten op de
politiek wenselijke uitkomst van de zaak en om de werkelijke vragen rond de
reikwijdte van de bescherming van de zwakkere partij te omzeilen onder het mom
van de interpretatie van grondrechten.

In wezen kunnen grondrechten dus zowel worden gebruikt om de bescher-
ming van de zwakkere partij in het contractenrecht te bevorderen als om individu-
ele vrijheid en de bindende kracht van overeenkomsten te ondersteunen. Uit-
drukking gevend aan deze beide waarden, geven grondrechten echter geen
concreet antwoord op de vraag waar de bescherming moet eindigen en de indivi-
duele vrijheid moet aanvangen. Ze brengen met name niet aan het licht of een
risicovolle overeenkomst die mogelijk kan resulteren in bijzonder zware financiële
gevolgen voor één van de partijen per definitie beschouwd moet worden als zijnde
in strijd met de goede zeden of openbare orde en dus verboden moet worden, of
dat zo’n overeenkomst moet worden toegestaan op voorwaarde dat de sterkere
contractspartij de nodige stappen heeft ondernomen om de informed consent (geïn-
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formeerde instemming) van de zwakkere partij te verkrijgen. Waar het om informed
consent gaat, zeggen grondrechten bovendien niets over de vraag onder welke
omstandigheden de rechter mag concluderen dat de sterkere partij haar verplich-
tingen met betrekking tot het toelichten van de transactie ten behoeve van de
zwakkere partij is nagekomen.

De problemen die gepaard gaan met de onvermijdelijke concurrentie tussen
grondrechten en de noodzaak om deze tegen elkaar af te wegen, raken aan de
inhoud van het constitutionele recht. Dit hangt niet af van welke rechter ze
toepast - een nationale civiele rechter, een nationaal constitutioneel hof of een
supranationaal hof belast met de bevoegdheid om uitspraken van nationale
rechters te toetsen op hun verenigbaarheid met grondrechten. De mate waarin
deze complexe vragen zich ook daadwerkelijk manifesteren in contractenrechtelij-
ke geschillen hangt echter af van de vorm van horizontale werking van grondrech-
ten. Zoals werd beschreven in hoofdstuk 3 heeft het maken van een onderscheid
tussen de onderwerping van het contractenrecht aan grondrechten en de comple-
mentaire verhouding tussen beide aangetoond dat het meest gebruikte onder-
scheid tussen directe en indirecte horizontale werking van grondrechten nogal
misleidend kan zijn: deze etiketten weerspiegelen niet altijd nauwkeurig de mate
waarin grondrechten in de praktijk invloed hebben op de verhoudingen tussen
particulieren in het contractenrecht. In hoofdstuk 5 wordt daarom een nader
onderscheid geïntroduceerd tussen de vormen van horizontale werking van
grondrechten in het contractenrecht. Gesteld wordt dat het nuttig is om onder-
scheid te maken tussen de volgende drie vormen: ‘directe horizontale werking’,
‘sterke indirecte horizontale werking’ en ‘zwakke indirecte horizontale werking’.
De directe horizontale werking van grondrechten in het contractenrecht houdt in
dat particulieren ongeveer op dezelfde manier en in dezelfde mate gebonden zijn
aan grondrechten als de staat. De geldigheid van contracten is dienovereenkom-
stig rechtsreeks afhankelijk van grondrechten en wanneer wordt geconcludeerd
dat deze zijn geschonden is de rol van het privaatrecht beperkt tot het vaststellen
van de gevolgen daarvan, zoals nietigheid of schadevergoeding. Naast directe
horizontale werking, kan ook de sterke indirecte horizontale werking worden onder-
scheiden. In het kader van het contractenrecht betekent deze vorm van horizonta-
le werking dat grondrechten niet rechtstreeks van toepassing zijn en dat particu-
lieren er in theorie niet aan gebonden zijn. Het is het contractenrecht dat van
toepassing is, maar de inhoud daarvan wordt niet slechts  beïnvloed door grond-
rechten, maar wordt er door beheerst. Met andere woorden, wat verenigbaar is met
grondrechten wordt niet bepaald door het contractenrecht, maar door de grond-
rechten. Het grote verschil in vergelijking met directe horizontale werking is dat
de op grondrechten gebaseerde argumenten moeten zijn ingebed in het contrac-
tenrecht. Hoewel deze vorm van indirecte horizontale werking een grotere rol
veronderstelt voor het contractenrecht vergeleken bij de rol die aan het contrac-
tenrecht wordt toebedeeld door directe horizontale werking, leid het er indirect
toe dat het contractenrecht een vehikel wordt voor het bevorderen van grond-
rechten en het lijkt er dus sterk op dat deze constructie de directe horizontale
werking van grondrechten binnen de sfeer van het contractenrecht brengt door
middel van een Paard van Troje. Op dezelfde manier als directe horizontale
werking kan de sterke indirecte horizontale werking dus ook leiden tot onderwer-
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ping van het contractenrecht aan grondrechten. Tenslotte moet de zwakke indi-
recte horizontale werking worden onderscheiden. Deze vorm van horizontale wer-
king gaat uit van de complementaire relatie tussen grondrechten en het contrac-
tenrecht. Zoals ook in het geval van de sterke indirecte horizontale werking, zijn
de partijen niet gebonden aan grondrechten en is het privaatrecht van toepassing
op hun onderlinge betrekkingen. Dat dient derhalve als basis voor uitspraken van
de civiele rechter. Anders dan de sterke indirecte horizontale werking, veronder-
stelt de zwakke indirecte horizontale werking dat het contractenrecht slechts
beïnvloed wordt door grondrechten, maar er niet door wordt beheerst. Het is dus
het contractenrecht dat bepaalt hoe en in welke mate de waarden die belichaamd
worden door grondrechten in het contractenrecht kunnen doorwerken en daar-
mee blijft het contractenrecht beslissend voor het beslechten van contractenrechte-
lijke geschillen tussen particulieren. De hierboven beschreven problemen die de
kop op steken bij het teruggrijpen op grondrechten in contractenrechtelijke
geschillen komen vooral tot uitdrukking in het geval van directe horizontale
werking en sterke indirecte horizontale werking waar grondrechten een leidende
rol spelen bij het beantwoorden van de vraag welk grondrecht relevant is in een
gegeven geval en wat de uitkomst moet zijn van een bepaald geschil. Als gevolg
hiervan leidt de onderworpenheid van het contractenrecht aan grondrechten tot
een top-down benadering tot de bescherming van de zwakkere partij wanneer in
een concreet geval recht wordt gedaan op basis van vage normen van een hogere
orde. Een dergelijke benadering behelst het risico dat grondrechten de basis
worden voor een politieke krachtmeting tussen de voorstanders van paternalisme
en die van vrijheid terwijl die rechten geen antwoorden bieden op de vele vragen
die in de loop van die krachtmeting opkomen. Bovendien verschuift het bescher-
men van de zwakkere partij door middel van grondrechten de discussie over wat
voor een specifieke gemeenschap maatschappelijk en economisch passend is naar
het metaniveau van breed geformuleerde constitutionele waarden. Dit kan de
bevoegdheid van de wetgever om over deze kwestie te beslissen aanzienlijk
beperken en de rechtszekerheid en voorspelbaarheid van rechterlijke uitspraken
sterk aantasten. Deze problemen zouden vermeden kunnen worden of tenminste
geminimaliseerd in het geval van een complementaire verhouding tussen grond-
rechten en het contractenrecht die tot stand komt als gevolg van zwakke indirecte
horizontale werking, omdat deze vorm van horizontale werking een centrale rol
voor het contractenrecht veronderstelt bij het verwezelijken van de waarden die
ten grondslag liggen aan grondrechten en bij het beslechten van geschillen tussen
particulieren.

Welke relatievorm tussen grondrechten en contractenrecht de voorkeur
verdient, mag niet geheel afhangen van de relevantie van de problemen met
betrekking tot de concurrentie en afweging tussen grondrechten, maar ook van de
aanwezigheid van toereikende middelen voor de bescherming van de zwakkere
partij in het hedendaagse contractenrecht. Betoogd wordt dat, gezien de complexe
kwesties die betrokken zijn bij de onderworpenheid van het contractenrecht aan
grondrechten, de noodzaak om de nadruk te verschuiven van het contractenrecht
naar grondrechten teneinde de bescherming van de zwakkere partij in het con-
tractenrecht zeker te stellen alleen gerechtvaardigd is wanneer contractenrechte-
lijke begrippen niet in staat zijn om dit probleem zelf aan te pakken. In de hoofd-
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stukken die volgen wordt daarom overwogen in welke mate de regels van het
hedendaagse contractenrecht die van toepassing zijn op risicovolle financiële
transacties de uitdrukking vormen van de waarden die besloten liggen in grond-
rechten. Tevens wordt bezien of deze regels een oplossing kunnen bieden voor het
probleem van de onevenwichtige machtsverhouding tussen de partijen bij zulke
transacties. In hoofdstuk 6 wordt aangetoond dat noch in het Nederlandse recht,
noch in het Engelse recht de grondrechten enige rol van betekenis spelen in zaken
over borgstellingen door familieleden. Hiertoe worden uitspraken van de hoogste
rechters van deze rechtsstelsels geanalyseerd, die zijn gegeven in ongeveer dezelfde
periode als de Duitse Bürgschaft zaak en waarvan de feiten ook redelijk hetzelfde
waren als die in de Bürgschaft zaak. In beide rechtssystemen wordt redres voor de
borg geboden op basis van oude contractenrechtelijke begrippen, zoals dwaling in
het Nederlandse recht en redelijk vermoeden (constructive notice) in samenhang
met misbruik van omstandigheden (undue influence) in het Engelse recht. In feite
bleek teruggrijpen op grondrechten in deze rechtssystemen simpelweg niet nodig
om een uitkomst te bewerkstelligen die ongeveer gelijk was aan die bereikt door
het Duitse Constitutionele Hof in de Bürgschaft zaak op grond van grondrechten.
Bovendien maakt de ontwikkeling van de brede substantive bescherming van fa-
milieleden tegen onevenredige verplichtingen uit de borgstellingsovereenkomst
op basis van de goede zeden door de Duitse civiele rechter in de jaren na de
uitspraak van het Constitutionele Hof in de Bürgschaft zaak duidelijk hoe flexibel
het Duitse contractenrecht. Zij levert bewijs voor het feit dat ook in dit rechtsstel-
sel de juridische ommezwaai in de aanpak van borgstellingen in het Duitse recht
ook had kunnen worden bereikt zonder aansporing van het Constitutionele Hof.
Hoewel de noodzaak van bescherming van familieleden, die vaak bijzonder
risicovolle en potentieel ruinerende borgtochten aangaan, wordt in het Duitse,
Nederlandse en Engelse recht erkend, bestaan er behoorlijke verschillen tussen
deze rechtssystemen met betrekking tot de mate van bescherming. Een analyse
van de reikwijdte van de bescherming van familieleden die zich borg stellen voor
de schulden van hun verwanten in deze rechtsstelsels, brengt aan het licht dat er
een zekere spanning bestaat tussen een op ingrijpen gerichte benadering die
bedoeld is om ruinerende borgstellingen per definitie te verbieden en in zulke
gevallen de aspirant-borg derhalve te beschermen tegen zichzelf, en een meer op
vrijheid gerichte benadering waarbij overeenkomsten van borgtocht in principe
geldig zijn als de borg die vrij is aangegaan. Een andere vorm van spanning tussen
de betrokken rechtsstelsels doet zich voor met betrekking tot de reikwijdte van de
procedural bescherming die de aspirant-borg geboden moet worden. De vraag is
hier of de crediteur de plicht heeft jegens de aspirant-borg om deze te adviseren
en zo ja, wat dan de reikwijdte van deze plicht is. De verschillen die bestaan tussen
de drie rechtssystemen met betrekking tot de privaatrechtelijke concepten die
worden gebruikt om familieleden tegen risicovolle borgtochten te beschermen, de
aard van die bescherming en de reikwijdte ervan leveren bewijs voor het feit dat
de discussie over de noodzaak van bescherming van bezwaarde verwanten en de
reikwijdte van die bescherming gevoerd kan worden op het niveau van het
privaatrecht, in het bijzonder het contractenrecht. Zo’n discussie vindt op dit
moment ook daadwerkelijk plaats in de Duitse, Nederlandse en Engelse weten-
schappelijke literatuur.
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Daarnaast is, zoals duidelijk wordt gemaakt in de hoofdstukken 7 en 8, in
geen van de onderzochte rechtssystemen of in het EG recht de ontwikkeling van
mechanismen om de belegger te beschermen in een execution-only- en adviesrela-
tie tussen de effecteninsellingen en haar klanten, ingegeven door grondrechten.
Die ontwikkeling is voortgekomen uit het nationale privaatrecht, en in het
bijzonder het contractenrecht, van de betrokken rechtsstelsels en heeft zich verder
voltrokken binnen specifieke wetgeving van publiekrechtelijke aard die ziet op het
toezicht op en de regulering van de effectendienstverlening. Terwijl algemene
privaatrechtelijke begrippen invloed hebben gehad op de gedragsregels van
effecteninsellingen in speciale toezichtswetgeving, hebben op dit moment de
gedragsregels een uitstralend effect op het contractenrecht en zijn in de praktijk
de belangrijkste bron geworden van de specifieke zorgplichten die op effecten-
instellingen rusten in het privaatrecht. Het is de wisselwerking tussen gedragsre-
gels en het contractenrecht, en niet die tussen grondrechten en het contracten-
recht, die de bescherming van de belegger tegen zeer risicovolle effectentransacties
heeft bewerkstelligt. De spanning tussen de interventie- en de informatiebenade-
ring tot de bescherming van de belegger en de spanning met betrekking tot de
reikwijdte van de procedural bescherming binnen de drie rechtsstelsels in kwestie
leveren bewijs voor het feit dat de discussie over de noodzaak en reikwijdte van
de bescherming van de belegger gevoerd kan worden op het niveau van algemene
concepten van contractenrecht en onrechtmatigedaadsrecht, en meer in het
bijzonder op het niveau van de gedetailleerde effectenrechtelijke regels die de
privaatrechtelijke zorgplichten nader invullen. In alle drie rechtsstelsels zijn het
met name de civiele rechter en de toezichthouders die deze discussie zijn aan-
gegaan om er voor te zorgen dat de bescherming van de belegger rekening houdt
met de specifieke kenmerken van execution-only- en adviesrelatie. Als gevolg van
deze discussie is de contractsvrijheid goeddeels behouden gebleven, maar werd
deze tegelijkertijd in een nieuw kader geplaatst dat rekening houdt met het
bestaan van een onevenwichtige machtsverhouding tussen de effecteninstellingen
en hun klanten enerzijds en de aard van de relatie die er tussen hen bestaat
anderzijds. Zo is de hogere mate van procedural bescherming in een adviesrelatie
in vergelijking tot die in een execution-only relatie het resultaat geweest van de
wisselwerking tussen het privaatrecht en het effectenrecht waarbij rekening
gehouden is met het contractuele aspect, dat wil zeggen het bestaan tussen
partijen van een nauwe contractuele relatie, of, zoals in het Engelse recht, een
relatie die gelijkgesteld is met een contractuele relatie, bij het bepalen van de
mate waarin de effecteninstellingen de belangen van hun klanten dienen te
behartigen. In het licht van het bovenstaande wordt gesteld dat de wisselwerking
tussen het privaatrecht, in het bijzonder het algemene contractenrecht, en de
specifieke wetgeving met betrekking tot de bescherming van de belegger brede
mogelijkheden biedt voor de ontwikkeling van concrete regels gericht op de
bescherming van de zwakkere partij, daarbij rekening houdend met de aard van
de relatie tussen de partijen, zonder terug hoeven te grijpen op grondrechten.
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4. Deel IV - Synthese en beoordeling

Tenslotte wordt in deel IV een synthese gepresenteerd van de basisinzichten en
conclusies die in dit boek de revue zijn gepasseerd en worden op basis daarvan
aanbevelingen gedaan met betrekking tot het model voor de horizontale werking
van grondrechten in het contractenrecht. Deze aanbevelingen zouden gehanteerd
kunnen worden door de civiele rechter, de nationale constitutionele hoven en de
supranationale hoven die de bevoegheid hebben tot constitutionele toetsing van
de uitspraken van de civiele rechter in contractenrechtelijke geschillen tussen
particulieren, vooral in gevallen waarin er geen machtsevenwicht tussen de
contractspartijen in kwestie bestaat. Daarnaast wordt ook bekeken of de harmoni-
satie van het contractenrecht met het oog op het bewerkstelligen van een unifor-
me bescherming van zwakkere partijen in Europa kan worden bereikt door de
horizontale werking van EU grondrechten.

Gesteld wordt dat er vraagtekens gezet kunnen worden bij de onderwerping
van het contractenrecht aan grondrechten met het oog op het beschermen van
de zwakkere partij, en niet alleen vanuit het dogmatische oogpunt van het onder-
scheid tussen het publiekrecht en het privaatrecht, maar ook om de praktische
reden dat het niet leidt tot een verrijking van het juridisch discours ten behoeve
van de zwakkere partij. Veeleer heeft het juist negatieve gevolgen voor de rechts-
vinding in de omstandigheden van het geval en voor de rechtsontwikkeling in het
algemeen. Dezelfde discussie over de reikwijdte van de bescherming van zwakkere
partijen tegen potentieel zeer risicovolle overeenkomsten kan worden gevoerd op
zowel het niveau van grondrechten als op het niveau van het privaatrecht. Op het
niveau van de grondrechten is de centrale vraag in de discussie over de aard van
de bescherming van de zwakkere partij – substantive of procedural, welk grondrecht
uiteindelijk voorrang krijgt: het recht van de zwakkere partij op menselijke
waardigheid, het recht op familieleven of het recht op privaatautonomie. Op het
niveau van het contractenrecht is de centrale vraag of een bepaalde bijzonder
risicovolle transactie in strijd is met de goede zeden of de redelijkheid en billijk-
heid, bijvoorbeeld, en of om die reden het aangaan van die transactie per definitie
moet worden verboden, of het aangaan van de transactie moet worden toegestaan
op de voorwaarde dat de sterkere partij redelijke stappen heeft ondernomen om
de transactie bij de zwakkere partij toe te lichten en de instemming van de
zwakkere partij dus verondersteld kan worden niet te zijn teniet gedaan als gevolg
van dwaling, bedrog of misbruik van omstandigheden. De discussie over de mate
van procedural bescherming op het niveau van de grondrechten vindt plaats aan
de hand van het treffen van een balans tussen het recht op privaatautonomie in
samenhang met het beginsel van de sociale staat of het ‘Grundrecht auf einiger-
maßen faire Vertragsbeziehungen’. Op het niveau van het contractenrecht wordt
deze discussie gevoerd in termen van waar de informatieplicht eindigt en de
onderzoeksplicht begint. Bij onderwerping van het contractenrecht aan het
constitutionele recht wordt de discussie waar vrijheid eindigt en bescherming
(tegen zichzelf) begint slechts verplaatst naar een hoger abstractieniveau, wat de
zaak nog verder compliceert. Specifieke criteria voor het oplossen van contractue-
le geschillen tussen particulieren ontbreken immers op het niveau van de grond-
rechten. Het blijkt dan een onmogelijke taak om van de civiele rechter te vragen
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om contractenrechtelijke geschillen tussen particulieren te beslechten op grond
van grondrechten.

In het licht hiervan zijn bedenkingen geuit met betrekking tot het pleidooi
in de literatuur voor de harmonisatie van het contractenrecht in Europa anders
dan door wettelijk ingrijpen. Het idee achter een dergelijke harmonisatie is dat
het EHRM en het EHvJ een evenwicht moeten bepalen tussen concurrerende
grondrechten teneinde het juiste beschermingsniveau van de zwakkere partij te
beoordelen. Aangezien breed geformuleerde EU-grondrechten op zichzelf niets
zeggen over de aard en omvang van de bescherming van de zwakkere partij in het
contractenrecht kan daar nauwelijks een specifieke keuze voor een bepaalde
oplossing uit worden afgeleid. Constitutionele beginselen kunnen nauwelijks zo
worden gelezen dat ze een bepaalde manier van beschermen van de zwakkere partij
voorschrijven en EU lidstaten kunnen daardoor niet gehouden worden zich te
onthouden van experimenten met verschillende niveaus van bescherming binnen
het contractenrecht, rekening houdend met het tekort aan of de beschikbaarheid
van krediet in bepaalde markten. Het Handvest van de Grondrechten van de
Europese Unie van 2000, dat nu deel uitmaakt van de Grondwet voor Europa,
bevat een brede catalogus van grondrechten en waarden. Maar dat zegt niets over
de onderlinge verhouding van deze rechten in het contractenrecht en, meer in het
bijzonder, over de gevolgen daarvan voor de betrekkingen tussen particulieren.
Het EHvJ ontbeert derhalve duidelijk de democratische legitimiteit om de top-
down harmonisatie van het contractenrecht door middel van EU-grondrechten te
bevorderen. Als de harmonisatie van de bescherming van bezwaarde verwanten
en andere zwakkere partijen moet worden gerealiseerd in Europa kan dit wat mij
betreft alleen worden gedaan door de Europese wetgever en niet middels de
interpretatie van EU-grondrechten. Een goed voorbeeld van de wettelijke harmo-
nisatie van de bescherming van zwakkere partijen tegen risicovolle financiële
transacties zijn de gedragsregels vervat in de nieuwe Richtlijn betreffende Markten
voor Financiële Instrumenten van 2004.

De centrale stelling (en conclusie) van dit onderzoek is, zo mag duidelijk zijn,
dat de onderwerping van het contractenrecht aan grondrechten niet wenselijk is,
noch vanuit theoretisch, noch vanuit praktisch oogpunt. In het kader van de
discussie over de noodzaak tot bescherming van de zwakkere partij en de mate van
dergelijke bescherming moet een verschuiving van de nadruk van het contracten-
recht naar grondrechten kortom worden voorkomen. Een geschil tussen particulie-
ren moet inhoudelijk en procedureel een contractenrechtelijk geschil blijven. Het
is derhalve het contractenrecht dat bepalend moet zijn waar het de bescherming
van de zwakkere partij betreft. Ik noem hiervoor verschillende argumenten. Ten
eerste geldt dat veel van de waarden die nu belichaamd worden door grondrech-
ten, in het bijzonder de privaatautonomie en de contractsvrijheid, altijd al on-
derdeel waren van het contractenrecht en geïmplementeerd zijn in het licht van
de horizontale betrekkingen waarin twee particuliere partijen tot elkaar staan.
Oplossingen langs de weg van het contractenrecht maken het mogelijk gebruik
te maken van bestaande kennis en het (contracten)recht verder te ontwikkelen,
in plaats van een ‘nieuwe’ zoektocht te beginnen naar de betekenis van rechtvaar-
digheid en billijkheid in de betrekkingen tussen particulieren op basis van een
schone lei. Ten tweede speelt het contractenrecht een belangrijke rol bij de
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uitstralende werking van de gedragsregels van effecteninstellingen op de betrek-
kingen tussen particulieren en het verzekeren van samenhang tussen het effecten-
recht en het contractenrecht. Deze wisselwerking maakt het mogelijk om te
zorgen voor de bescherming van zwakkere partijen tegen bijzonder riskante
effectentransacties, terwijl tegelijkertijd rekening gehouden wordt met de nood-
zaak van een delicaat evenwicht tussen de belangen van de verschillende spelers
op de financiële markt en de bijzonderheden van de betrokken effectendienst. Ten
derde biedt het contractenrecht veel helderdere en preciezere regels voor het
voeren van de discussie en het beantwoorden van de vraag in hoeverre de zwakke-
re partij moet worden beschermd in het contractenrecht. Dit maakt het meer in
het bijzonder mogelijk om helder te krijgen of een bepaalde overeenkomst per
definitie zou moeten worden verboden of toegestaan mits de voorwaarden voor
informed consent aan de zijde van de zwakkere partij zijn vervuld. Bovendien
verschaft het contractenrecht op dit punt meer duidelijkheid vanwege zijn
interface met de effectenrechtelijke gedragsregels. Ten vierde en nauw verbonden
met het vorige punt is er het feit dat het contractenrecht een mogelijkheid biedt
om meer specifieke regels te ontwikkelen voor het beslechten van geschillen
tussen particulieren, die de stand van de maatschappelijke discussie steeds weer
voorlopig vastleggen en de meest recente weergave zijn van de kennis over
rechtvaardigheid die in een bepaald rechtssysteem is te vinden. Dit is des te meer
het geval in het hedendaagse contractenrecht dat al rekening houdt met de
onevenwichtige machtsverhoudingen tussen contractspartijen. Als laatste, maar
zeker niet minder belangrijk, stelt het contractenrecht ons in staat er voor te
zorgen dat de aard van de relatie tussen de partijen serieus genomen wordt. Dit is
met name belangrijk in het kader van effectendiensten waarbij de belegger moet
kunnen kiezen uit verscheidene soorten effectendiensten afhankelijk van zijn
eigen kennis en ervaring op het beleggingsgebied.

Als de constitutionalisering van het contractenrecht zich richt op de bescher-
ming van de zwakkere partij, dan is het in gevallen waar al leerstukken of regels
bestaan die in wezen de waarden hebben geïnternaliseerd die door de grondrech-
ten worden belichaamd, uiteraard niet nodig deze te vervangen door nieuwe regels
ontleend aan grondrechten van nationale of Europese oorsprong. Dit is met name
het geval wanneer de open privaatrechtelijke normen, zoals redelijkheid en
billijkheid en goede zeden, al door de civiele rechter zijn ingevuld. Hierbij kan
men denken aan het feit dat in de meeste Europese rechtssystemen zulke normen
werden gebruikt door de civiele rechters als bijvoorbeeld de basis voor het contro-
leren van standaardvoorwaarden en het opleggen van informatieplichten.

Dit wil echter niet zeggen dat grondrechten geen rol te spelen zouden hebben
in het contractenrecht. Zowel grondrechten als het contractenrecht zijn bijzonder
belangrijk voor de rechtsorde in het algemeen, en voor elkaar in het bijzonder.
Geen van beiden moet daarom ondergeschikt zijn aan de ander. Veeleer zouden
grondrechten en het contractenrecht complementair moeten werken. Dit bete-
kent dat de waarden die ten grondslag liggen aan grondrechten binnen het
contractenrecht moeten worden gerespecteerd en onderdeel moeten worden van
de matrix van het contractenrecht, maar tegelijkertijd moet het contractenrecht
zijn sleutelrol behouden bij het verwezenlijken van deze waarden binnen het eigen
weefsel. Alleen een complementaire relatie tussen grondrechten en het contrac-
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tenrecht zal een soepele wisselwerking tussen de twee rechtsgebieden mogelijk
maken die vooral het contractenrechtelijk discours ten behoeve van de zwakkere
partij zou kunnen verrijken. De noodzaak van complementariteit tussen grond-
rechten en het contractenrecht en het behouden van de leidende rol van het
contractenrecht bij het beslechten van geschillen tussen particulieren impliceert
dat de invloed van grondrechten op de relaties tussen particulieren in het contrac-
tenrecht beperkt zou moeten zijn tot zwakke indirecte horizontale werking. De
rechter zou het contractenrecht dienovereenkomstig moeten ontwikkelen en
toepassen, rekening houdend met de aan grondrechten ten grondslag liggende
waarden. In dat geval is het niet nodig voor de civiele rechter om zich bezig te
houden met het afwegen van de concurrerende belangen van particulieren op het
niveau van de grondrechten: de rechter wordt geacht zijn plicht te hebben vervuld
als hij bij het toepassen van het contractenrecht de invloed van grondrechten in
acht heeft genomen.

De zwakke indirecte horizontale werking van grondrechten in het contracten-
recht zou moeten leiden tot de opname in het contractenrecht van die waarden
die nog niet zijn geïncorporeerd. Zo zorgt deze horizontale werking ervoor dat de
waarden die ten grondslag liggen aan grondrechten worden gerespecteerd in het
contractenrecht. Dit kan de ontwikkeling van contractenrechtelijke regels met
het oog op de bescherming van de zwakkere partij bevorderen en het behoudt
tegelijkertijd de leidende rol van het contractenrecht bij de beslechting van
geschillen tussen particulieren. In gevallen echter waarin de waarden die worden
belichaamd door grondrechten in het contractenrecht zijn geïmplementeerd, moet
niet worden teruggegrepen op grondrechten voor puur retorische doeleinden. Dit
geldt eens te meer om de praktische reden dat het nauwelijks mogelijk is om een
dergelijke functie van grondrechten te operationaliseren wanneer er beslist moet
worden in geschillen tussen particulieren. Deze rechten zijn vatbaar voor verschil-
lende interpretaties en ze bieden geen duidelijk richtsnoer bij het beslechten van
contractenrechtelijke geschillen. Het aansporen van de rechter om gebruik te
maken van grondrechten in die gevallen waarin de daar ten grondslag liggende
waarden al door het privaatrecht worden gerespecteerd kan in de praktijk leiden
tot een situatie waarin de civiele rechters in verschillende instanties tot tegen-
gestelde uitkomsten komen zonder de redenen voor een bepaalde beslissing te
verduidelijken. Zo kan een op het eerste gezicht onschuldige functie van grond-
rechten, nl. als signaal aan de rechter dat er een fundamentele waarde in het
geding is, nogal nadelige gevolgen hebben voor de rechtszekerheid en de voorspel-
baarheid van rechterlijke uitspraken en dit resultaat kan zelfs niet veel afwijken
van dat van de directe en de sterke indirecte horizontale werking van grondrech-
ten waar de grondrechten een leidende rol spelen in de beslechting van contrac-
tenrechtelijke geschillen tussen particulieren.

Een zwak model voor de horizontale werking van grondrechten moet niet
alleen van toepassing zijn op het contractenrecht als zodanig, maar ook op de
effectenrechtelijke gedragsregels van beleggingsinstellingen voor zover die afge-
dwongen worden in het contractenrecht. Deze regels dienen het algemeen belang
omdat zij erop zijn gericht het adequate functioneren van de financiële markten
te bewerkstelligen, en zijn daarom vervat in regels met een publiekrechtelijk
karakter. Maar tegelijkertijd hebben ze ook als doel om de individuele belangen
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van beleggers te beschermen en zijn ze in feite afkomstig uit het contractenrecht.
De gedragsregels hebben derhalve een gemengd karakter: aan de ene kant, bevat-
ten ze de normen van publiekrechtelijke aard die worden gehandhaafd door
toezichthouders; aan de andere kant, als regels die zelf zijn afgeleid van het
privaatrecht, vullen ze nader de inhoud van de privaatrechtelijke (pre)contractue-
le plichten in. Op die laatste manier hebben ze een uitstralend effect op het privaat-
recht, en in het bijzonder op het contractenrecht. Dit gemengde karakter van de
gedragsregels dat kenmerkend is voor alle onderzochte rechtssystemen vormt een
belangrijk argument voor de erkenning van een bevoorrechte positie van deze
regels, voor zover zij afdwingbaar zijn binnen het contractenrecht, ten opzichte van
grondrechten. Een andere oplossing voor het probleem van de verhouding tussen
de gedragsregels en grondrechten die in meer of mindere mate de onderwerping
van de gedragsregels als onderdeel van het publiekrecht aan grondrechten zou
bevorderen, zou een ernstige belemmering kunnen vormen voor de soepele
wisselwerking tussen de gedragsregels en het privaatrecht, vooral het contracten-
recht, terwijl die wisselwerking van bijzonder belang is voor de bescherming van
particuliere beleggers tegen zeer risicovolle effectentransacties.

Deze ‘bevoorrechte’ positie van het contractenrecht ten opzichte van grond-
rechten kan alleen worden bewerkstelligd als zowel de nationale constitutionele
hoven als ook de Europese Hoven zich beperken tot de zwakke indirecte horizon-
tale werking van grondrechten in het contractenrecht. Hiertoe is het in de eerste
plaats van belang dat deze organen niet alleen in theorie, maar ook in de praktijk
onderscheid maken tussen publiek en privaat optreden, en dat zij er openlijk
rekening mee houden dat handelingen die verboden zijn voor overheidsorganen
niet noodzakelijkerwijs ook verboden zouden moeten zijn voor particulieren. Dit
betekent dat de nationale constitutionele hoven de betrekkingen tussen particu-
lieren niet aan een controle op hun verenigbaarheid met grondrechten moeten
onderwerpen door directe of sterke indirecte horizontale werking te verlenen aan
grondrechten. Op hun beurt moeten de Europese Hoven terughoudend zijn met
betrekking tot het toetsen van private handelingen op hun verenigbaarheid met
grondrechten. Ik denk dan niet alleen aan de toetsing op basis van directe hori-
zontale werking, maar ook aan een indirecte toetsing: het concluderen tot een
schending door de staat van zijn positieve EVRM verplichtingen of een constitu-
tionele toets van de uitleg door een nationale rechter van een privaatrechtelijke
rechtshandeling. Een andere belangrijke rol in het waarborgen van een comple-
mentaire relatie tussen grondrechten en het contractenrecht is weggelegd voor de
leerstukken die de reikwijdte van constitutionele toetsing beperken. Denk aan het
leerstuk dat onderscheid maakt tussen kwesties van ‘specifiek constitutioneel
recht’ en vraagstukken van ‘gewoon recht’ in het Duitse recht, het subsidiariteits-
beginsel in het EG-recht en het leerstuk van de margin of appreciation in het recht
van het EVRM. Nationale constitutionele hoven moeten zichzelf tot het uiterste
beperken wanneer zij een oordeel vellen over de verenigbaarheid van oordelen
van de nationale rechter in het contractenrecht, met grondrechten. Het is van
wezenlijk belang dat de constitutionele hoven in de praktijk erkennen dat, met
name in het kader van risicovolle financiële transacties, er verscheidene vanuit
constitutioneel oogpunt geldige mogelijkheden kunnen bestaan om een geschil
tussen particulieren te beslechten, en dat de keuze voor een van deze mogelijkhe-
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den moet worden overgelaten aan de civiele rechter. Waar het privaatrechtelijke
kwesties betreft, moeten de Europese Hoven op hun beurt een ruime toetsingsmar-
ge gunnen aan staten die hun bevoegdheid tot constitutionele toetsing erkennen.
Zo mogen de nationale constitutionele hoven, het EHRM en het EHvJ zich alleen
bemoeien met de uitspraken van de civiele rechter in gevallen waarin deze heeft
nagelaten rekening te houden met de waarden die worden belichaamd door de
grondrechten bij het beslissen van een contractenrechtelijk geschil tussen particu-
lieren.

De civiele rechter moet geacht worden te handelen in overeenstemming met
de grondrechten wanneer hij de privaatrechtelijke regels toepast die al de belicha-
ming vormen van de privaatautonomie en al een evenwicht hebben bewerkstel-
ligd tussen de strijdige belangen van de sterkere en de zwakkere partij. Met name
in zulke zaken moet een civiele rechter geen zorg hoeven hebben dat zijn uitspraak
terzijde wordt geschoven op grond van het feit dat zijn uitspraak de grondrechten
schendt. Het contractenrecht moet op nationaal niveau verder worden ontwik-
keld, daarbij rekening houdend met het feit dat grondrechten de privaatautono-
mie van beide partijen beschermen. Op dit moment kunnen met name vraagte-
kens gezet worden bij een proactieve rol van de constitutionele en de supranatio-
nale hoven in het beschermen van de belangen van de zwakkere partij vanwege
het feit dat de belangen van de zwakkere partij grotendeels worden beschermd in
het algemene contractenrecht en in bijzondere wetgeving. Daarom is er geen
noodzaak voor een krachtige constitutionele rechtsmacht die revolutionaire
uitkomsten zou kunnen bereiken in het contactenrecht. In plaats daarvan is een
evolutie van het contractenrecht nodig om substantive privaatautonomie voor
beide contractspartijen te bewerkstelligen.

In discussies over de verhouding tussen grondrechten en het contractenrecht
moet derhalve niet worden vergeten dat het teruggrijpen op de wijsheid van de
grondrechten met het oog op de bescherming van de zwakkere partij niet noodza-
kelijkerwijze leidt tot een meer rechtvaardige uitkomst en dat de primaire functie
van de grondrechten is het beschermen van het individu tegen de staat. Als men
het contractenrecht aan de grondrechten onderwerpt, kan dit leiden tot rondgaan
in een cirkelbeweging in een poging het aloude probleem van de betekenis van
rechtvaardigheid in het contractenrecht op te lossen door van het ene abstractie-
niveau naar het andere te klimmen terwijl de inhoudelijke argumenten nog altijd
dezelfde blijven. Zulke weg leidt niet tot een verrijking van het discours ten gunste
van de zwakkere partij, maar houdt nadelige gevolgen in voor de rechtsvinding in
de omstandigheden van het geval en voor de rechtsontwikkeling in het algemeen.
Het resultaat kan zijn dat een massa instrumenten die in het contractenrecht
voorhanden zijn om de problemen van de zwakkere partij aan te pakken onder-
mijnd worden en de rechtszekerheid wordt aangetast, terwijl het de discussie over
de betekenis van rechtvaardigheid in het contractenrecht nauwelijks een nieuwe
dimensie verleent. Nog een risico van het inslaan van deze weg is dat de constitu-
tionele dimensie een inhoudsloos argument oplevert voor al degenen die het niet
eens zijn met een bepaalde afweging tussen vrijheid en bescherming in het
contractenrecht. Het feit alleen al dat de grondrechten verworden tot een speelbal
in de handen van voorstanders en tegenstanders van (verregaande) bescherming
van de zwakkere partij kan afbreuk doen aan het belang van deze rechten in de
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verhouding tussen het individu en de staat. Anders dan constitutioneel recht, is
het contractenrecht beter toegerust om evenwicht in contractuele verhoudingen
het hoofd te bieden en een basis te vormen voor een veel opener debat over de
gewenste mate van bescherming van de zwakkere partijen, in het bijzonder bij het
aangaan van riskante financiële contracten. Gebruik maken van de wijsheid van
de grondrechten mag niet beteken dat afbreuk wordt gedaan aan de rijke wijsheid
van het contractenrecht. Slechts de dialoog tussen de grondrechten en het
contractenrecht kan leiden tot een gewichtige doorbraak in het begrip van
contractuele rechtvaardigheid en daarenboven tot het bieden van oplossingen
waar de zwakkere partij voordeel van heeft. Voor zover de waarden die worden
belichaamd door de grondrechten al tot uitdrukking komen in het contracten-
recht, zoals privaatautonomie, moet worden ingezet op de ontwikkeling van meer
specifieke normen voor onevenwichtige verhoudingen tussen particulieren,
daarbij ook rekening houdend met de wijsheid van andere disciplines, in plaats
van een beleg te houden voor de muren van het constitutionele recht waarbij men
het risico loopt om in diep vaarwater terecht te komen.
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‘Direct effect’

theory of ~ 3.2.2.2; 3.2.2.3; 3.2.2.4.2.1; 3.2.2.4.2.1;
3.2.2.4.3.5; 7.2.2.4; 3.2.3.3; 3.2.3; 5.6.3; 9.4.2

Disclosure
duty of ~ 7.5.4; 7.5.4.4; 7.5.5; 8.5.3; 8.5.4
product ~ 7.5.4.4; 8.5.3.4

Discount-brokerage 7.3.1; 7.3.4.2; 7.3.4.3; 7.3.5
Duress 1.1.1; 2.2.5.3.1; 6.4.3.1; 6.4.4.2.1; 9.4.1
Equity

‘special ~ theory 6.4.2.2
Execution-only

~ relationship 1.3; 1.5; 7; 8.1.1; 8.1.3; 8.2.2.1-8.2.2.3; 8.2.3
~ services 7; 8.1.1; 8.1.2; 8.2.2.3; 8.3.3.1; 8.3.4; 8.4.3.4;

8.4.4; 8.4.5; 8.5.3.3; 8.5.3.4; 8.5.4; 8.6
Family home 8.5.3.4; 6.2.3.3; 6.4.1; 6.4.4.1
Family life

right to marriage and ~ 5.3.2.2.3; 5.3.4.5.4.1; 5.4.3; 5.5.4; 5.7; 9.3.1;
9.3.2

right to (respect for) private and ~ 3.4.3.3; 3.4.4.4; 5.3.4; 5.3.5
Fiduciary relationship(s) 7.5.2; 7.5.6
Financial means 6.2.3.1; 6.2.3.2; 6.2.3.2.1; 6.2.3.3; 6.2.3.4; 6.2.4;

6.3.3; 6.3.4; 6.4.5; 6.6; 7.2.4; 7.3.4.1; 7.3.4.2;
7.3.5; 7.4.1; 7.4.3; 7.4.4.2-7.4.4.5; 7.4.5; 7.4.6;
7.6; 8.1.3; 8.2.3; 8.2.4; 8.3.3.1; 8.3.3.2; 8.3.4;
8.3.5; 8.4.2-8.4.5; 8.6; 9.3.3

Financial potential 7.2.5; 7.4.3; 7.4.4.3; 7.4.4.5; 7.4.5; 7.5.4.1; 7.6
Fraud 9.3.2
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Free movement
~ of capital 4.3.2.2
~ of establishment 4.3.2.2
~ of goods 4.3.2.2-4.3.2.4; 4.3.3.2.5; 4.3.4
~ of services 4.3.2.2
~ of workers 4.3.2.2; 4.3.2.4; 4.3.3.2.2; 4.3.4

Freedom
formal ~ of contract 5.3.2.1; 6.2.2
~ of testamentary disposition 3.3.3.1; 4.2.3; 5.3.3
materialisation of ~ of contract 1.1.2.2; 1.2
(the principle) of ~ of contract 1.1.2.2; 2.2.2; 2.2.5.3.2; 3.2.2.4.1; 3.2.3.2;

3.2.3.3; 3.2.3.4; 3.2.3.5.4.2; 3.3.3.1; 3.4.3.3;
4.2.1; 4.2.3; 4.3.4; 5.2.3; 5.3.2.1; 5.3.2.2.1; 5.3.3;
5.3.4; 5.4.1; 5.5.3.2.1; 5.6.3; 5.7; 6.2.2; 6.6; 7.1.3;
7.6; 8.1.1; 8.1.2; 8.6; 9.3.2; 9.41

right to ~ of contract 5.3.2.2; 5.3.4
substantive ~ of contract 1.1.2.2; 1.2; 5.3.2.1; 9.1.2; 9.4.2; 9.5
testamentary ~ 2.2.2; 2.2.5.3

Good faith 1.1.1; 1.1.2.1; 1.1.2.2; 1.4; 3.1.4; 3.2.2.4.3.4;
3.2.3.3; 3.2.3.5.5; 3.2.4; 3.3.3.2; 3.3.4.3; 5.2.3;
5.6.2; 6.2.3.1; 6.2.4; 6.2.5; 6.3.2.2; 6.3.3; 6.3.4;
6.4.4.1; 6.6; 7.3.4.3; 7.4.2-7.4.4; 7.4.6; 8.3.3.3;
8.4.2; 8.4.5; 9.1.2; 9.2.2.1; 9.3.2; 9.4.2

Good morals 1.1.1; 1.1.2.1; 1.1.2.2; 1.3; 3.1.4; 3.2.2.1; 3.2.2.2;
3.2.2.3; 3.2.2.4.2.2; 3.2.2.4.3.3; 3.2.3.3; 3.2.4;
3.3.2; 3.3.3.3; 4.2.5; 5.2.3; 6.2.2; 6.2.3.1;
6.2.3.2.1; 6.2.3.2.3; 6.2.3.3; 6.6; 9.1.2; 9.3.1-
9.3.3; 9.4.1; 9.4.2

Gross disproportionality 6.2.3.1-6.2.3.3; 6.2.4; 6.3.3; 6.3.4; 6.6; 9.3.3
Harmonisation

~ of conduct of business rules/
investor protection 7.1.4; 7.2.2; 7.2.3; 7.2.3.3; 7.4.6; 7.6; 8.1.1;

8.2.2.3; 8.2.4
~ of contract law 1.1.2.1; 1.2; 4.3.3.2.6; 9.1.2; 9.3.3
~ of credit for consumers 6.1.4
~ of the protection of (the) weaker 
party/parties 1.5; 9.3.3

Hierarchy
~ between ECHR and German 
Constitution 3.2.1
~ between fundamental rights 5.5.1.2; 5.5.3.1; 9.3.1
~ between fundamental rights 
and private law 3.1.3; 3.2.3.5.2; 3.2.4.3.5; 9.2.1
~ between the German 
Constitutional Court and 
specialized (ordinary) courts 3.2.1; 3.2.2.4.3.2

Horizontal effect
direct ~ 3.2.3.5.4.3; 3.3.2; 3.3.3.1-3.3.3.3; 3.3.3.5; 3.3.5;

3.4.3; 3.4.3.2; 3.4.3.3; 3.4.4.4; 3.4.4.5; 3.5; 4.2.5;
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4.3.2.1; 4.3.2.2; 4.3.2.3; 4.3.2.4; 4.3.3.1;
4.3.3.3.1; 4.3.3.3.2; 4.3.4; 4.3.5; 4.4; 5.6.1-5.6.3;
5.6.5; 5.7; 9.2.2; 9.2.2.1; 9.2.2.2; 9.2.3; 9.4.2; 9.4

explicit indirect ~ 3.3.3.3; 3.3.3.5
implicit indirect ~ 3.3.3.4; 3.3.3.5
indirect ~ 3.2.3.1; 3.2.3.5.4.2; 3.3.3.1; 3.3.3.3-3.3.3.5; 3.5;

3.4.4.5; 3.5; 4.3.3.3.1; 5.4.1; 5.6.1; 9.2.2; 9.2.2.2
strong indirect ~ 3.4.3.3; 3.4.3.4; 5.6.1; 5.6.3-5.6.5; 5.7; 9.2.2.2;

9.2.2.3; 9.2.3; 9.3.1; 9.4.2; 9.4.4
weak indirect ~ 3.4.3.4; 3.4.4.5; 5.6.1; 5.6.4; 5.6.5; 5.7; 9.2.2.3;

9.2.3; 9.3.1; 9.4.2-9.4.4
Human dignity 3.2.2.4.3.2; 3.2.3.2; 3.3.4.2; 4.3.3.2.5; 5.2.3;

5.3.2.2.1; 5.3.2.2.2; 5.3.3-5.3.6; 5.4.3; 5.5.1.1
Imbalance in power/contractual 
imbalance 1.1.1; 1.1.2.2; 1.2; 1.3; 1.4; 2.2.3; 3.2.3.3;

3.2.3.5.4.3; 5.3.2.1; 5.7; 6.1.1; 6.2.3.1; 6.4.6;
7.1.1; 7.4.6; 7.6; 8.1.1; 9.1.1; 9.1.2; 9.3.2; 9.5

Immoral 1.1.2.2; 6.2.3.1; 6.2.3.1; 6.2.3.2; 6.2.3.2.1;
6.2.3.2.1; 6.2.3.2.3; 6.2.3.3

Immorality 6.2.3.1-6.2.3.3; 6.2.4; 6.2.5
presumption of ~ 6.2.3.2; 6.2.3.2.2; 6.2.3.2.3; 6.2.4

‘Indirect effect’
theory of ~ 3.2.2; 3.2.2.3; 3.2.2.4; 3.2.3; 3.2.3.3-3.2.3.5;

3.2.4; 5.5.2.1; 5.5.2.2; 5.6.1; 5.6.3; 9.2.2.3; 9.4.2
Inequality in bargaining power 3.2.3.1-3.2.3.3; 5.2.3; 5.3.2.2.2.; 5.4.1; 5.5.3.1;

5.5.3.2.1; 5.5.3.2.2; 5.5.4; 9.3.1
Inform

duty/duties/obligation(s) to ~ 1.1.1; 1.1.2.2; 5.2.2; 5.5.4; 5.6.2; 5.6.4; 6.2.3.3;
6.2.4; 6.3.2-6.3.4; 6.4.6; 7.2.3.2; 7.2.4; 7.2.5;
7.3.1; 7.3.3-7.3.6; 7.4.3-7.4.5; 7.5.4.4; 7.5.5; 7.6;
8.2.2.2; 8.2.3; 8.3.2-8.3.4; 8.4.2-8.4.5; 8.5.2;
8.5.3.4; 8.6; 9.2.2.1; 9.3.2; 9.3.3; 9.4.1; 9.4.2;
9.4.4

Informed consent (principle) 1.1.2.2; 1.3; 5.3.2.2.1; 5.4.3; 5.5.4; 5.7; 6.1.5;
6.2.3.1; 6.2.4; 6.2.5; 6.3.3; 6.3.4; 6.4.3.4; 6.4.5;
6.4.6; 7.1.4; 7.2.2; 7.2.3.2; 7.2.4; 7.2.3.2; 7.2.3.3;
7.2.4; 7.2.5; 7.3.4-7.3.6; 7.4.4.5; 7.4.5; 7.4.6;
7.5.4.3; 7.5.5; 7.5.6; 7.6; 8.1.3; 8.2.1; 8.2.2.2;
8.2.4; 8.3.3; 8.3.5; 8.4.2; 8.4.3.5; 8.4.4; 8.4.5;
8.5.3.2; 8.5.3.3; 8.5.3.5; 8.5.4; 8.6; 9.31; 9.4.1;
9.5

Inquiry
a creditor is put on ~ 6.4.3-6.4.5

Investment
~ advice, see advice
~ contracts 1.3
~ firm 1.3; 7; 8; 9.4.1; 9.4.3; 9.5
~ services 1.3; 7; 8; 9.3.2; 9.3.3; 9.4.1
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~ services providers/providers of 
investment ~ 1.3; 7; 8; 9.3.2; 9.4.1
~ transactions 1.5; 7; 8; 9.3.2; 9.4.1; 9.4.2; 9.5

Justice
contractual ~ 2.2.5.3.1; 5.1.2; 5.2.3; 5.3.2.1; 5.3.4; 5.3.5;

5.5.2.2; 5.5.4; 5.7; 6.2.5; 9.4.1; 9.5
corrective ~ 2.2.5; 2.2.5.1-2.2.5.3; 2.3
distributive ~ 2.2.5.1-2.2.5.3; 2.3

Know one’s/your customer
duty to ~ 7.3.4.1-7.3.4.3; 7.3.4; 7.3.5; 7.4.4; 7.5.4.2; 7.5.5;

7.6; 8.2.2.3; 8.2.4; 8.3.2; 8.3.3.1; 8.3.3.2; 8.3.4;
8.3.5; 8.4.3; 8.4.5; 8.4.6; 8.5.3.2; 9.3.3

~ principle 7.3.4; 7.5.6; 8.2.2.3; 8.2.3; 8.2.4; 8.3.3.2; 8.4.3.4
Loyalty

general duty of ~ 7.3.4.1-7.3.4.3; 7.3.5; 7.4.4.1; 8.3.31-8.3.3.3;
8.3.4; 8.3.5; 8.4.3.1

~ principle 7.2.2; 7.2.3.1; 7.2.3.3; 7.2.4; 7.3.4.1; 7.4.4.1;
8.2.1; 8.2.2.1; 8.2.3; 8.2.4; 8.3.3.1; 8.4.3.1

Margin
~ of appreciation 4.2.1; 4.2.4-4.2.6; 4.4; 9.2.1; 9.4.4
~ of discretion 4.3.3.2.5; 9.4.4.4
~ requirements 7.2.3.2; 7.4.3; 7.4.4.3; 7.4.4.4; 7.4.5; 7.4.6; 7.5.4;

7.5.4.1; 7.5.5; 7.5.6; 7.6; 8.2.2.2; 8.3.3.1; 8.4.2;
8.4.3; 8.4.3.3; 8.4.3.4; 8.4.3.5; 8.4.4; 8.4.5;
8.5.3.1; 8.5.4; 8.5.5; 8.6

Marriage
right to (guarantee of) ~ and 
family life 5.3.2.2.3; 5.3.3; 5.4.1; 5.4.3; 5.5.4

Misrepresentation 2.2.5.3; 6.4.2.1; 6.4.3; 6.4.4.2.3l 6.4.6; 6.6; 7.5.1;
8.5.2; 9.4.2

Mistake 1.1.1; 2.2.5.3; 6.3.2-6.3.4; 9.3.2; 9.4.1
Negligence 7.5.2; 7.5.4.1

contributory ~ 8.5.4
professional ~ 7.5.2; 7.5.6; 8.5.2
tort of ~ 7.5.3; 7.5.3; 8.5.2; 8.5.3.1

Non-competition clause 3.2.3.1; 5.2.3
Notice

constructive ~ 1.1.1; 6.4.2.3; 6.4.3; 6.4.4.1; 6.4.5; 6.4.6; 6.6
doctrine of ~ 6.4.2.3; 6.4.3.2; 6.4.3.3; 6.4.4.1; 6.4.5; 6.4.6

Own fault 7.4.2; 7.4.3; 7.4.4.2; 7.4.4.3; 7.4.6; 7.6; 8.4.2;
8.4.3.2- 8.4.3.4; 8.4.5; 8.6

Personality
general right to ~ 3.3.3.5; 3.3.4; 5.3.2.2.2; ; 5.3.3; 5.3.6; 5.4.3;

5.5.2.1; 5.5.4; 5.7
right to free development of one’s ~ 5.2.3; 5.3.2.1; 5.3.2.2.2; 5.3.3; 5.3.4; 5.4.1; 5.4.2;

5.5.1.2; 9.3.1
Portfolio management 7.2.3.3; 7.1.2
Positive obligations 3.2.3.2; 3.4.3.1; 4.2.1; 4.2.2-4.2.4; 4.2.6; 4.4;

5.6.1; 9.4.4
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Precontractual
~ duties 5.6.2; 6.2.5; 6.2.4; 7.3.2; 7.3.3; 7.3.4.3; 7.4.6.;

7.6; 9.2.2.1; 9.4.3
~ liability 6.2.3.3; 7.3.2; 7.3.3; 7.3.5; 7.6
~ relationship(s) 7.3.2; 7.4.2
~ stage 6.2.3.3; 6.2.4; 9.4.1; 9.5

Privacy 3.3.3.2; 3.3.4.2; 3.4.2; 3.4.3.2;3.4.4.1; 3.4.4.4;
3.4.4.5; 5.5.1.2

Profession
right to free choice of ~ 3.3.4.3
right to freedom of ~ 5.3.3; 5.4.2; 5.5.1.2
right to freedom to exercise a ~ 3.2.3.1; 3.2.3.5.4.2; 4.3.3.3.2; 5.2.3; 5.3.2.1
right to freely choose trade or ~ 4.3.3.2.1

Proportionality
~ principle/rule 5.5.2.2
test of ~ 3.4.4.3

Public morals 5.3.2.2.1
Public order 3.3.3.3; 4.3.3.2.5; 5.5.1.2; 9.4.2
Public policy 1.1.2.2; 1.3; 3.4.4.5; 4.3.2.4;4.3.3.2.5; 5.3.2.2.1;

9.3.1; 9.3.2
Public /(and) private 

distinction between ~ law 1.1.2.1; 1.2; 1.4; 2; 3.1.1-.1.3; 3.2.2.2; 3.2.2.4.2.2;
3.2.3.5.5; 3.3.3.1; 3.4.1; 3.5; 4.2.4; 4.2.6;
4.3.3.2.6; 4.4; 5.1.1; 9.1.1; 9.1.2; 9.2; 9.3.2; 9.4.2;
9.4.4

~ divide 1.2; 1.5; 2; 3.1.3; 4.2.6; 9.2
separation of private law from 
public law 1.2; 3.2.2.4.1; 3.2.2.4.2.1; 3.2.2.4.3; 3.2.4; 5.1.1

Remedies 2.2.5.3.4; 3.2.2.4.3.1; 3.4.2; 7.5.1; 7.5.2; 8.1.1
‘Room for expenditures’ 7.4.4.2; 7.4.4.3; 7.4.5; 7.4.6; 8.4.3.2; 8.4.3.4;

8.4.4; 8.4.5
Social state

principle of ~ 1.1.1; 3.2.3.3; 5.2.3; 5.3.2.1; 5.3.3; 5.3.6; 5.4.1;
5.4.3; 5.5.3.1; 9.3.1; 9.3.2; 9.4.1; 9.4.2 

State duties
~ to protect EC freedoms 4.3.2.1-4.3.2.4; 9.4.4
~ to protect fundamental rights/
of protection 3.2.3; 3.2.3.2-3.2.3.5; 4.3.3.3.2; 4.3.4; 4.3.5
theory of ‘~ to protect 
fundamental rights’ 3.2.1; 3.2.3.2-3.2.3.5; 3.2.4; 5.5.2.1; 5.5.2.2;

5.5.3.1; 5.6.1
Subordination

~ of private/contract law to 
fundamental rights 3.1.3; 3.1.4; 3.2.2.2; 3.2.2.4.2-3.2.2.4.4; 3.2.3.3;

3.2.3.5.5; 3.2.4; 3.3.3.2; 3.4.3.1; 3.4.3.3; 4.2.6;
4.3.2.4; 4.3.3.3.1; 4.3.3.3.2; 4.3.5; 4.4; 5.1.1;
5.1.3; 5.6.1-5.6.3; 5.6.5; 5.7; 9.1.2; 9.2.1; 9.2.2;
9.2.2.1; 9.2.2.2; 9.2.3; 9.3.1; 9.3.2; 9.4.1; 9.4.2;
9.4.4; 9.5
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Subsidiarity
principle of ~ 4.2.6; 4.3.1; 4.3.2.2; 4.3.3.1; 4.3.5
~ doctrine 9.4.4

‘Suitability’ 7.2.3.3; 7.3.1; 7.3.2; 7.5.4.2; 7.5.5; 7.5.6; 8.2.4;
8.5.2; 8.5.3.2; 8.5.4; 8.5.5

~ test 7.2.3.3; 8.2.2.3
Suretyship (contract(s)) 1.3; 1.5; 4.3.5; 4.4; 5.1.2; 5.2.1-5.2.3; 5.3.1;

5.3.2.2.1; 5.3.2.2.3; 5.3.4; 5.4.1; 5.4.3; 5.5.3.1;
5.5.3.2.2; 5.5.4; 6; 7.1.1; 9.3.1-9.3.3; 9.4.2; 9.4.4

Understanding of the risks 7.5.2; 7.5.4; 7.5.4.5; 8.5.3; 8.5.3.5
Undue influence 1.1.1; 6.4.2.1; 6.4.3.1-6.4.3.5; 6.4.4.1; 6.4.4.2.1-

6.4.4.2.4; 6.4.5; 6.4.6; 6.6; 9.3.2; 9.4.1; 9.4.2
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