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INTRODUCTION        
  

 
 
 
 
 
 
 
 
 
 

1. A political predicament 

This dissertation is about a theoretical piece of vocabulary—‘political 
legitimacy’—and the ways in which it can be used to address a practical 
predicament we face in relation to political rule. Let me give an initial sense 
of this predicament with the example of a critical political moment in recent 
history. From the 1970s until the early 1990s, a group of left-wing radicals 
who called themselves the Red Army Faction (RAF) carried out a series of 
violent attacks against officials associated with the Federal Republic of 
Germany (West Germany), as well as prominent representatives of the 
business establishment and United States forces stationed there, in what they 
saw as “armed resistance” against “the system.” Their bank raids, bombings 
and kidnappings provoked a massive government response, resulting in the 
apprehension of the core Baader-Meinhof group in 1972. Tensions reached 
their zenith during what came to be known as the “German Autumn” of 
1977, when a new generation of RAF members kidnapped a prominent 
businessman and Palestinians allied to them hijacked an airplane in an 
attempt to force the government to free their founders, leading to an 
unprecedented search-and-rescue operation by the West German 
government.1  

The immediate roots of the RAF lay in a multifarious movement referred 
to as “the Left,” which reached its height at the end of the 1960s. Perceiving 
the political establishment as impervious to demands for greater justice and 

                                                 
1 For a more detailed discussion and references, see chapter five. 
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impenetrable by means of conventional party-politics, many in the Left 
turned to extra-parliamentary forms of protest—including, for a small 
fraction, violent action, of which the RAF is the most prominent exponent. 
Through its actions and its declarations, the RAF challenged the legitimacy 
of the West German Bundesrepublik (Federal Republic), taking it to be an arm 
of a global imperialist system that needed to be resisted by all means. The 
government perceived this challenge as an existential threat to the republic 
as a parliamentary democracy and deployed its police force, secret service, 
and military apparatus to seek out and imprison RAF members. Initially, it 
succeeded in this aim, capturing the founding members of the RAF in 1972. 
Yet rather than putting an end to political violence, their imprisonment was 
one moment in a complex dynamic of action and reaction between the 
government and the radical left that included the formation of a second and 
third generation of RAF members. Questions and concerns raised by the 
situation dominated public debate. Issues of contention involved, among 
other things, the supposedly inhumane treatment of the terrorists or political 
prisoners; the extension of police prerogatives and reduction of legal 
protections; the banning of citizens with radical political ideas from public 
service; and the propriety of violence as a means of political action. These 
matters had ramifications for anyone involved, whether as a ‘government 
official,’ a member of the ‘resistance movement,’ a left-wing ‘sympathizer’ 
called upon to harbor comrades who had gone underground, or a ‘loyal 
citizen’ keeping an eye out for suspicious activity—forcing them, implicitly 
or explicitly, to take a stance. Moreover, the implications of these stances 
were disputed. Some, for instance, sympathized with the RAF’s rejection of 
the Bundesrepublik but disapproved of their violence, and others considered 
their struggle unjustified but became disillusioned with the government in 
light of its response.  

This episode in recent history—to which I will return in more detail in 
chapter five—is just one example of the many ways in which political rule is 
contested. It is an exceptionally vivid instance of an important political 
experience; a predicament that may arise, for instance, when one is 
confronted with a fraudulent election outcome, a controversial emergency 
law, or an aggressive foreign policy. The RAF’s attacks and the 
government’s response raised in an urgent and pressing way the question of 
the legitimacy of political authority. It is quite common in a heated political 
situation, as in this example, to evaluate and dispute political authority in 
terms of legitimacy. We might say that the RAF declared the government to 
be illegitimate, and we may wonder whether in fact it was or was not. We 
take its legitimacy or illegitimacy to bear on our assessment of the actions of 
those involved. The question whether the political authority we face is 
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legitimate or not matters to many of us, and has practical significance for us 
as political subjects—as it clearly did for the members of the RAF, for 
individuals in positions of authority in West Germany, and for the wider 
population confronted with acts of political violence as well as an invasive 
and fully mobilized police force. And, like people in that historical situation, 
we often disagree in our assessments of the legitimacy of the authorities we 
face.  

So as individuals confronted with an attempt to rule—to set constraints 
on our behavior; to impose obligations on us; to shape our lives and even 
our sense of self—we face a predicament: How can we determine whether 
the attempt to rule we are confronted with is legitimate or illegitimate? How 
can we discriminate between political authority that is legitimate, and 
political authority that isn’t—even though it might appear and claim to be 
legitimate? And assuming we can distinguish the two, what consequences 
does this have for how we should act? These are fundamental political 
questions that can arise in practice whenever individuals reflectively 
confront political authority. Although we don’t always face these questions 
explicitly, whether or not the political authority we confront is legitimate is 
answered continually in our day-to-day political practice, if provisionally 
and often implicitly. People take the authorities they face to be legitimate or 
illegitimate, and they comply, whether wholeheartedly or ambivalently, or 
they resist by taking action, sometimes even taking up arms. This is an 
important practical predicament for us (that is, we who are being ruled) 
because distinguishing between legitimate and illegitimate authority is 
supposed to tell us something about how we should act and lead our lives.  

So far I have already assumed a lot in sketching this type of political 
predicament. I have presupposed an intuitive grasp of the question whether 
some form of rule exercised over us is legitimate or not—that this question 
makes sense to us—and attempted to bring this out with an example without 
providing a clear definition of ‘political legitimacy’ (or of ‘rule’ or ‘authority,’ 
for that matter). This presupposition is rooted in the assumption that this 
predicament is a familiar political experience, that distinguishing between 
legitimate and illegitimate political authority is something we actually do in 
political practice, something that can be made explicit by calling authority 
‘legitimate.’ This serves well as a phenomenological point of departure. But 
how should we understand this political predicament? This question can be 
taken up in different ways. The way I try to take it up is by asking: Assuming 
that this predicament is something we face in practice, how can we make it 
explicit what it is we are doing in asking whether political authority is 
legitimate or not? This is the first main question of this study.  
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But in view of the philosophical literature on political legitimacy, my way 

of setting up this question already raises a second one. Usually, philosophical 
theories of political legitimacy take this question to have straightforward 
answer: since political legitimacy is the right to rule, to raise the question 
whether political authority is really legitimate or merely purports to be so is 
to ask whether it satisfies the necessary and sufficient conditions for it to 
have this right to rule. On this view, the main task for political philosophy is 
to formulate and justify principles or criteria that specify those conditions, a 
kind of knowledge that can be applied in actual situations in which the 
legitimacy of political authority is questioned. In short, the political 
predicament is taken up philosophically as a problem to be resolved in theory by 
finding the right principles or criteria (leaving a practical task of application). 
I call this type of approach ‘normativism,’ because it takes the main 
philosophical task to be the theoretical justification of explicit norms.2 But is 
this answer self-evident? Or is this just one possible way in which the 
political predicament can be taken up philosophically, and one view of what 
a theory of political legitimacy is supposed to provide? More specifically, my 
second main question is: can the political predicament be taken up 
philosophically in a different way, and what difference does it make if we do 
so? 

 
 

2. Two lines of approach to political legitimacy  

Before setting out my way of addressing these questions in the present study, 
let me sketch, by way of introduction, two ways of theoretically taking up the 
political predicament: what I call the ‘normativist’ and the ‘pragmatist’ line 
of approach. One might see them initially as two broad strategies for 
answering the questions I raised about how to articulate the political 
predicament, and how to understand the role of philosophy with respect to 
it; as this dissertation proceeds, they should emerge more clearly as 
alternative ways of conceptualizing or framing political legitimacy, closely 
associated with alternative views of what a theory of political legitimacy is 
supposed to provide. The normativist approach is what I take to be the 
dominant framing of political legitimacy in contemporary political 
philosophy; the pragmatist approach is the alternative framing I aim to 

                                                 
2 In chapter one I provide a more thorough account of what I mean by normativism, 
discussing in more detail the normativist approaches to political legitimacy of Thomas 
Nagel, John Simmons, and David Estlund.  
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develop here. As I said I’ve been presupposing an intuitive grasp of the 
predicament of political legitimacy, rooted in the assumption that 
distinguishing between legitimate and illegitimate political authority is 
something we actually do in political practice. It is worth emphasizing that 
this is an assumption shared by both approaches. If distinguishing between 
legitimacy and illegitimacy is not something agents actually do, then the 
normative-theoretical exercise becomes unintelligible as practical philosophy. 
Their relation to this political phenomenon is what enables us to place these 
approaches side-by-side. What distinguishes them is, in first instance, their 
direction of enquiry and their theoretical ambitions. They embark from 
different starting points, and so they incur different theoretical 
commitments: a normativist approach takes a kind of theorizing aimed at 
the philosophical justification of norms for granted, whereas the pragmatist 
approach starts from an account of the political practice of ascribing and 
contesting legitimacy, and thereby presupposes a theory of language and 
practice. Moreover, these approaches place different questions at the center 
of theoretical concern and embody different aspirations for theory. Let me 
clarify these points.  

One apparently natural way of approaching the predicament of 
distinguishing between legitimate and illegitimate political authority is to say 
that we first need to know what it means for a political authority to be 
legitimate. We might then be able to determine the necessary and sufficient 
conditions for political authority to be legitimate and to formulate principles 
or criteria that allow us in a concrete situation to see whether an actual 
political authority qualifies or not. According to the mainstream type of 
approach in political philosophy that concerns itself with the concept of 
political legitimacy, that starting point is the view that for political authority 
to be legitimate is for it to have the “right to rule,” where having that right is 
understood as meeting a set of theoretically identifiable necessary and 
sufficient conditions. On this view, the conditions under which political 
authority is legitimate and the criteria by which to judge it are to be 
determined by developing and justifying a normative theory, usually in 
moral terms. The possibility of distinguishing in practice between political 
authority that is legitimate and what is merely taken to be legitimate thus 
depends on having such a theory—hence the pivotal importance attributed 
to this task of political philosophy. The political predicament is one for 
philosophy to resolve, at least in theory, though of course there is always the 
difficult task of practical application. 

This is a well-trodden path—this line of approach is the dominant one in 
contemporary political philosophy concerned with political legitimacy 
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(taken, for instance by political philosophers such as Thomas Nagel, John 
Simmons, and David Estlund, as I show in chapter one). And one can see 
why it has such wide appeal: it promises to resolve the political predicament 
by giving subjects a secure standard, one that provides critical leverage 
against the actual forms of political authority they face. A philosophical 
justification of principles and criteria of legitimacy promises to provide a 
kind of knowledge unencumbered by the relations of power that we seek to 
assess; it helps us to speak truth to power. Indeed, this seems to many 
political philosophers to be the obvious way of thinking about political 
legitimacy, and thereby it often goes unquestioned. But it is important to 
realize that it directs our attention in a specific direction: toward moral 
theory, or more precisely, toward a kind of normative theorizing aimed at 
philosophical justification. It requires that we can draw, from a theoretical 
standpoint, a distinction between what is genuinely legitimate and what is 
merely taken to be so. It thereby treats political judgment as a matter of the 
application of abstract theoretical knowledge. Is this the best way to 
approach the political predicament? Is it appropriate for political philosophy 
to take moral theory as its point of departure, and to attribute such pivotal 
importance to moral justification? In drawing our attention to moral theory, 
what does this type of approach draw our attention away from?  

We can only begin to address these questions if we see that the 
normativist line of approach frames the political predicament in a particular 
way—looking at it, as it were, through a set of glasses, which we might take 
off or exchange for a different pair. The present project aims to show that 
there is an alternative way of approaching the predicament of distinguishing 
between legitimate and illegitimate political authority, one that takes a 
different direction of enquiry. Instead of asking first what it is for political 
authority to be legitimate and determining its necessary and sufficient 
conditions, I propose we take a step back and shift our attention to the 
question what it is to take political authority to be legitimate, and what we do 
in claiming or denying it to be legitimate. We start from the observation that 
the notion of legitimacy is deployed and contested in political practice. Call 
this the ‘pragmatist’ approach; it focuses in first instance not on what we say 
when we claim that an authority is legitimate (or illegitimate)—on the 
meaning of a legitimacy-claim—but on what we do in claiming it—on its use.  

Compared with a normativist approach, a pragmatist approach may 
seem to take an idiosyncratic or roundabout way of approaching its subject 
(the predicament of distinguishing between legitimate and illegitimate 
political authority). What makes it seem so is that it refuses to ask the 
conventional questions directly—what does it mean to say that political 
authority is legitimate? Under what conditions is political authority 



INTRODUCTION 

 

7 
legitimate? What is perhaps counterintuitive about this approach is the idea 
that we can say something about the use of legitimacy-claims without 
providing an antecedent account of their meaning. The question what it is 
to take something to be something may not seem to get at the heart of the 
question what something is, or may not even seem to address the question at 
all. This approach is only indirect or counterintuitive, however, if we assume 
in advance a certain view of what political legitimacy is and the sort of 
philosophical response the predicament calls for—if we take for granted the 
conventional framing of the issue in terms that call for theoretical resolution. 
If, on the other hand, we consider language-use to be a social practice and 
take the meaning of concepts to be determined by their practical role, rather 
than by their reference to an object, then an analysis of what we do in taking 
political authority to be legitimate can tell us something about what it is for 
authority to be legitimate. Perhaps when we call an authority legitimate or 
illegitimate, we do not describe something about it, but we engage it in some 
way. If so, this opens up alternative ways of conceiving the task of political 
philosophy with respect to political legitimacy. 

 
 

3. Toward a social-pragmatic view of political legitimacy  

This study is a reflection on political legitimacy in two senses, one theoretical 
and the other meta-theoretical. First, it aims to make explicit what is at stake 
in a basic political experience, namely the kind of political predicament 
subjects face when confronted with attempts to rule them, which can be 
expressed by asking: is this political authority legitimate, or does it merely 
purport to be so? My primary aim is to articulate a new theoretical framework 
that expresses what it is we do when we take political authority to be 
legitimate or illegitimate. For the purposes of this dissertation I want to 
bracket the question of what makes a political authority legitimate; this study 
will not provide answers to questions of when or why political authority in 
some circumstance is legitimate or illegitimate. The brackets stay put for the 
duration of this dissertation and the question remains open. But there is a 
point to leaving it open: on the social-pragmatic view I will develop, the 
political predicament appears as a practical task, not one that calls for 
theoretical resolution. In this view, distinguishing in practice between 
political authority that is legitimate and what merely appears to be so is a 
matter of critical articulation of one’s self-understanding in a political 
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situation through engagement with others—and thereby it is a matter of 
ongoing political contestation. 

Second, this is also a study of the ways of theorizing this phenomenon, 
because the predicament can be taken up and framed in different ways, 
depending on what one takes to be the task of political philosophy. My 
secondary aim is to show that by shifting our theoretical focus from the 
question of the formulation and justification of the right principles or criteria 
of political legitimacy to the question what we do in taking political 
authority to be legitimate, we can cast the predicament we face as political 
subjects in relation to political authority in a different light than usual: as 
one calling for ongoing articulation and practical engagement, rather than a 
theoretical solution.  

In short, I propose we take a pragmatic turn in thinking about political 
legitimacy. This refers, in first instance, to the shift in the direction of 
enquiry from what it is for something to be legitimate to what it is to take 
something to be legitimate. It also refers to a social-pragmatic way of 
explaining what we do when we call political authority legitimate; by 
developing a ‘political pragmatics of legitimacy,’ that is, a theory of the use 
of ‘legitimacy’ in political practice. Such a theory should answer two main 
questions: what is political about political legitimacy? And what is the political 
point of the concept ‘legitimacy’? To develop a political pragmatics of 
legitimacy, I draw on the pragmatist philosophy of language and practice 
developed by Robert Brandom. He puts forward a sophisticated theory of 
meaning in terms of use. On this social-pragmatic approach, meaning is 
understood in terms of the practical stances participants adopt in social 
practices. Normative concepts make these stances explicit. Combining this 
with the phenomenological premise that subjects face a basic political 
predicament in relation to rule, I put forward a conception of political 
practice as stance-taking toward rule. For a political subject to take political 
authority to be legitimate is to take a particular kind of practical stance 
toward it: to recognize it as entitled to rule. To call a political authority 
legitimate is to articulate one’s stance, to make it explicit. So saying that a 
political authority is legitimate is not in first instance to say something about 
it, but to articulate something one does with respect to it: to take a political 
stance. Distinguishing between legitimate and illegitimate authority, or 
between something being merely taken to be legitimate (de facto) and 
something genuinely being legitimate (de jure), is something continually 
performed by political subjects, implicitly or explicitly. Political stance-taking 
is a dynamic process of critical engagement, of action and response, in 
which both the nature of the situation and the appropriate norms are at 
stake. In this sense I provide a performative interpretation of the distinction 
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between what is legitimate and what is merely taken to be so, together with 
an expressive interpretation of the role of the concept of legitimacy in political 
contestation.  

My argument proceeds from the observation that the normativist picture 
of political legitimacy is often seen as self-evident. It is designed in part to 
loosen the hold of that picture, in two main ways: first, by showing that it is 
a particular way of framing political legitimacy, which draws our attention 
in a particular direction; and second, by displaying the intelligibility and 
viability of an alternative approach by developing one. Of course, 
contrasting one picture with another does not refute either of them, nor 
show the superiority of one over the other. My argumentative strategy will 
not be to refute normativism or to show it to be incoherent, but rather to 
bring out what these approaches reveal or obscure and where they draw our 
attention. I aim to show that whereas normativist approaches draw attention 
away from their own political involvement, a social-pragmatic view of 
political legitimacy treats the political predicament as a lived experience and 
is well suited to make explicit the modes in which the political predicament 
presents itself and engages us, what I call the circumstances of politics.  

 
 

4. Outline 

In chapter one I situate the present project with respect to the literature on 
political legitimacy and with respect to political philosophy more broadly. I 
trace the outlines of the normativist task-description of political philosophy 
in a traditional division of labor with social science. I show that while the 
normativist view of the task of political philosophy is contested within 
political philosophy, this has not led to a systematically articulated 
alternative view of political legitimacy. So the present project is not only an 
alternative to normativism but also addresses alternate currents in political 
philosophy that reject the normativist view of political philosophy without 
rethinking political legitimacy.  

The major exception to this is Jürgen Habermas, whose conception of 
political legitimacy is the topic of chapter two. Habermas takes a turn to 
practice in thinking about legitimacy, arguing that a principle of legitimacy 
is implicit in legal-political practice as it is understood from the perspectives 
of those who engage with law. In his view, one cannot understand legitimacy 
without understanding what it is to take authority (law, in his case) to be 
legitimate from a participant perspective. While endorsing Habermas’ 
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emphasis on the need to conceive legitimacy from the perspective of 
participants, I criticize his construal of legitimacy as what I call the normative 
validity of law as law, arguing that there is a dimension of political contestation 
that is not made sufficiently explicit in his account. This brings out the force 
of the question what is distinctly political about political legitimacy—which 
my social-pragmatic conception of political legitimacy aims to address.  

To prepare the ground for that social-pragmatic approach to political 
legitimacy, chapter three explains the way of carrying through the 
pragmatic turn in philosophy that I appropriate from Robert Brandom. 
Brandom provides a sophisticated theory of meaning in terms of use. What I 
call his agonistic social pragmatism makes plausible the switch in orientation 
according to which what something is can be explained in terms of what it is 
to take it to be something. In addition, his socio-perspectival account of 
normative social practices provides helpful conceptual resources for 
analyzing political legitimacy. Moreover, I show that due to its contestatory 
character, his approach does not fall prey to the charge of conventionalism 
often raised against pragmatist approaches.  

Chapter four is the central chapter, deploying this social-pragmatic 
approach to provide an alternative conception of political legitimacy. It 
addresses the question of what is political about political legitimacy by 
articulating a notion of the political in terms of stance-taking toward rule, 
and it argues that ‘legitimacy’ has its political point and purpose in this kind 
of political practice. It provides an expressive account of the concept of 
legitimacy in political contestation, and a performative account of the 
distinction between what is legitimate and what is merely taken to be 
legitimate. This conception of political legitimacy yields a notion of political 
commitment according to which the content and validity of our political 
commitments is a matter of engagement with others in actual situations.  

In chapter five, I clarify what it means to conceive political judgment—
the task of distinguishing in practice between legitimate political authority 
and what merely appears, claims, or is taken to be legitimate—as a radically 
situated practical task. It situates the rather abstract performative conception 
of political legitimacy in actual political relations, and returns to the 
historical context with which I began, that of the confrontation between the 
Bundesrepublik and the RAF. It shows that political judgment does not take 
place in a vacuum, but in medias res. Critically taking a stance toward political 
authority involves asking who one is in relation to concrete others, 
examining and representing the character of the relations of power in which 
one finds oneself, and appreciating and narrating the significance of events. 
This begins to reveal the density of the normative resources normally 
available within an actual political situation, while acknowledging that 
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political engagement in the midst of the circumstances of politics involves 
vulnerability, fallibility and uncertainty. 

Chapter six, the final chapter, asks what difference it makes for political 
theorizing to take this pragmatic turn in thinking about political legitimacy. 
By bringing the theoretical framework developed in the previous chapters to 
bear on the normativist “problem of political obligation”—which represents 
another iteration of the political predicament—I show that the pragmatic 
turn shifts the aim of philosophy from securing obligations to contesting 
commitments. In doing so, it directs our attention to the ways in which the 
political predicament arises and pluralizes the questions that can be raised 
and the modes of enquiry to address (if not fully answer) them that are 
relevant to political legitimacy. This shows that it is possible to theorize 
political legitimacy (and obligation) without committing in advance to the 
aim of philosophically justifying a kind of moral knowledge, and without 
collapsing the distinction between what is legitimate and what is merely 
taken to be so. This approach thereby constitutes a genuine alternative to 
the normativist understanding of political legitimacy and obligation. 



 



 
CHAPTER ONE 

THE TRADITIONAL DIVISION OF LABOR AND THE 
PRAGMATIC TURN  

[E]very system [of rule] attempts to establish and to cultivate the belief in its 
legitimacy.1 

—Max Weber 

 
 
 
 
  
 

1.1 Introduction  

Why engage in the project of rethinking political legitimacy in the first 
place? In this chapter I situate the present project with respect to the 
academic literature on political legitimacy. I start out by mapping the 
terrain, approaching the notion of political legitimacy as a piece of 
vocabulary deployed in academic discourses. The term can be found in a 
range of disciplines (such as philosophy, sociology, political science, and 
anthropology) and its use within each is far from unified, let alone between 
them. Nonetheless it is possible to sketch the main features of a conceptual 
landscape, which is laid out around a central divide that I call the traditional 
division of labor. That such a division of labor exists is more or less common 
knowledge, though what exactly it is based on and what it involves is much 
less clear. I aim to clarify this division of labor and to explore its 
philosophical presuppositions. To reduce the vast literature on the topic to 
manageable proportions, I focus mainly on political science and philosophy, 
and I shall not trace it back further than Max Weber’s influential account, 
which much of the contemporary literature takes as a point of orientation, 
although the notion of legitimacy clearly is of earlier provenance.2  

                                                 
1 Max Weber, Economy and Society: An Outline of Interpretive Sociology, vol. 1 (Berkeley: University 
of California Press, 1978), 213. 
2 The first occurrence of “legitimacy” as a central question of political philosophy of which I 
am aware is in Rousseau, who famously stated: “Man is born free, and everywhere he is in 
chains. […] How did this change come about? I do not know. What can make it legitimate? 
I believe I can solve this question.” Jean-Jacques Rousseau, “Of the Social Contract,” in The 
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The task-description assigned to political philosophy within this division 

of labor on political legitimacy, which I call ‘normativism,’ is to spell out and 
justify a general theory of political legitimacy in the form of explicit 
principles or criteria, which are to be applied in practice. Normativist 
approaches to political legitimacy interpret the political predicament from 
the start in a moral register—rendering morality prior to politics. Within 
political philosophy more widely, this task-description is highly contested. 
Alternate currents argue, in different ways, that political philosophy should 
orient itself in first instance toward political practice, rather than normative 
justification. However (with some exceptions) this has not led to a 
fundamental rethinking of the concept of political legitimacy. Yet if the 
notion of political legitimacy is supposed to capture a basic political 
experience that subjects face in relation to political authority, then either the 
evasion of normativist commitments by political philosophers who take a 
turn toward politics is problematic, or we need an alternative philosophical 
framing of this political predicament, that is, an alternative conception of 
political legitimacy that does not take moral theory as its point of departure. 
I suggest, and will show in subsequent chapters, that a pragmatic turn in 
thinking about political legitimacy—starting not with an account of what it 
is for political authority to be legitimate, but by asking what it is one does in 
taking a political authority to be legitimate—can offer a compelling 
articulation of what is distinctly political about political legitimacy.  

Before addressing this wide literature, we need to get some sense of what 
we are talking about when talking about political legitimacy. I defer a full-
blown account to chapter four, but it is necessary to begin with a brief 
account of the common use or grammar of ‘legitimacy.’ For now I follow the 
conventional use of ‘political legitimacy’ as referring to the legitimacy of 
some form of political authority, whether this is cashed out in terms of a 
political system, regime, state, government, law, etc. As I use it, ‘political 
authority’ should not be taken already to mean ‘legitimate authority,’ as it is 

                                                 
Social Contract and other later political writings, trans. Victor Gourevitch (Cambridge: Cambridge 
University Press, 1997), 41. Earlier social contract theorists like Hobbes and Locke (and 
sometimes philosophers back to Plato and Aristotle) are now commonly presented as 
theorists of political legitimacy, though they do not deploy the term “legitimacy,” instead of, 
say, “right” or “authority.” In Hobbes’ Leviathan, it occurs only in the context of a discussion 
of powers assumed by the clergy, who, in taking marriage to be a sacrament, presume to 
judge on the legitimacy of children, and hence on who counts as rightful heir to the throne 
in a hereditary monarchy. Thomas Hobbes, Leviathan, ed. Richard Flathman and David 
Johnston (New York: Norton, 1997), 247.   
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sometimes used in the literature.3 I propose to make the concept of 
legitimacy, rather than authority, bear the normative burden, so ‘political 
authority’ is used here in a formal and non-normative sense.  

 
 

1.2 The grammar of ‘legitimacy’  

I begin with three general points about the common use of the concept of 
‘legitimacy’ that I take to be uncontroversial (without, for now, saying 
anything about political legitimacy). Because these observations are grounded 
in the common use of the concept, I will refer to them as part of its 
“grammar.”4 First, legitimacy is a normative concept that carries a reference 
to norms that can (but need not) be formulated explicitly. Second, we can 
distinguish between what is legitimate, and what is merely taken to be 
legitimate—what I’ll refer to as the de jure and de facto senses of legitimacy. 
Third, I mention three dimensions along which different uses of ‘legitimacy’ 
can be distinguished: their practical context of use; their object of 
evaluation; and their normative reference.  

Legitimacy is a normative concept that is used in a wide range of 
contexts. In a game of chess, moving one’s pawn backwards is considered an 
illegitimate move, a non-move even. Such a move violates the rules that 
constitute the game of chess. In football, a goal scored by hand is considered 
illegitimate and, if seen by the referee, liable to be disqualified. The outcome 
of an election is taken to be illegitimate if the results turn out to be 
fraudulent. A statesman’s unconstitutional rule by decree can be seen as an 
illegitimate abuse of power. In the past, a child born out of wedlock was 
considered illegitimate.5 In these cases an assertion of (il)legitimacy pertains 
to the propriety or permissibility of actions and states of affairs, allowing us 
to demarcate what is allowed and what is not within the practice at hand. 
These examples indicate a common aspect of the many ways in which we 
employ the concept of legitimacy: reference to reasons, rules, or principles of 

                                                 
3 Cf. Joseph Raz, The Authority of Law: Essays on Law and Morality (Oxford: Clarendon Press, 
1979); Thomas Christiano, “Authority,” Stanford Encyclopedia of Philosophy, 2004, 
http://www.science.uva.nl/~seop/entries/authority/. 
4 I mean this in the relatively loose sense in which Wittgenstein often speaks of the 
“grammar” of words; see Hans-Johann Glock, A Wittgenstein Dictionary (Oxford: Blackwell, 
1996), 150-155. Here I stay on the surface, but I’ll go more in depth in chapter 4.  
5 I take this example from David Beetham, The Legitimation of Power (Basingstoke: 
MacMillan, 1991), 4. Cf. Hobbes, Leviathan, 247. 
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some kind. Some reason or standard of evaluation is used or at least 
implicitly involved: the statement derives its sense from the presupposition of 
a norm or set of norms in light of which a judgment can be made (e.g. 
conventions, rules of the game, standards of a profession, a legal or 
constitutional framework, moral principles, etc.). I shall speak generally of 
reference to ‘norms’ in a wide sense, including both explicit reasons, 
principles or criteria, and implicit proprieties of practice.6 Absent the 
presupposition of such a normative reference, an assertion of legitimacy 
seems senseless. This reference to norms implied by the concept of 
legitimacy can be traced etymologically to the Latin lex, meaning law.  

If ‘legitimacy’ carries a normative reference—something is said to be 
legitimate with respect to some norm(s) appropriate to the situation—then 
we can make a further point. Taking certain norms to be appropriate in a 
situation implies holding that someone can be mistaken in his or her 
assessment of legitimacy. This can be the case in two senses. First, someone 
can make a mistake in applying the appropriate norms to a particular case. 
Perhaps he fails to accurately perceive the facts, or doesn’t know how to 
apply the norms in this case. Second, someone can fail to make a valid 
assessment by not recognizing the norms according to which a case ought to 
be assessed in the relevant situation. Perhaps he does not know the 
appropriate rules. For an evaluation of legitimacy to be normatively valid, it 
must be correct in this double sense of being a correct application of the 
appropriate norms (whatever these may be). Of course, to say this we must 
have some notion of what it is for norms to be appropriate in a situation, but 
I do not need to address this complicated question here. All that is implied at 
this point is that individuals invoke some sense of appropriate norms when 
they claim or deny legitimacy.  

With these ways of holding someone to be mistaken in mind, we can 
draw a distinction between someone taking something to be legitimate or 
illegitimate—evaluating it with respect to norms he takes to be 
appropriate—and something being legitimate with respect to norms that are 
appropriate. Often taking something to be legitimate goes along with treating 
it as legitimate; evaluations of legitimacy have implications in a practical 
context. For example, when a football referee approves a goal, treating it as 
legitimate according to the rules of the game, it affects the subsequent play 
and the outcome of the game. It seems we can say that the goal is legitimate 
in some sense if it has this practical effect of being taken to be or treated as 
legitimate, even if from our point of view it fails to accord with the 
appropriate norms—say if the goal was scored by hand without the ref 

                                                 
6 Here I follow Brandom, see chapter three.  
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noticing, while we can see it in the replay. It simply counts: the referee 
treating it as a legitimate goal by declaring it to be so affects the score. This 
allows us to draw a distinction between a de facto and a de jure sense of 
legitimacy. As I use the terms, de facto legitimacy means that someone acts as 
if the object of evaluation is legitimate, that is, as if the object indeed 
conforms to what they perceive to be the appropriate norms.7 A de facto 
evaluation of legitimacy is efficacious: it affects (in some way) what 
subsequently happens in practice. ‘De facto’ literally means: by virtue of what 
is done or the facts (from the Latin facere: to do or make). De jure legitimacy, 
by contrast, refers not necessarily to what is efficacious in practice, but to the 
normative status of an evaluation of legitimacy—whether or not it is really 
the case that the object of evaluation is in accord with the appropriate 
norms (whatever they may be). For any practical context, de jure legitimacy 
refers to the validity of an evaluation with respect to the norms that are 
appropriate in the situation. ‘De jure’ means: by virtue of the law, by right 
(from the Latin ius: law or right). 

This distinction is formally, not substantially, defined here—there is 
nothing specifically legal or political about it. I take de jure here beyond the 
strictly legal context implied by ius, to mean by reference to whatever norms 
are appropriate in a particular situation. In this sense, a goal in (professional) 
football is legitimate merely de facto if it counts—if the referee approves it—
even though de jure, in light of the appropriate norms and the actual facts, it 
was illegitimate. (Note that the score can be legitimate even if the act of 
scoring was not legitimate, due to the special position in the game of the 
referee, who gets to decide whether a goal counts; the goal and the score are 
different objects of evaluation and subject to different norms.) So legitimacy 
in a de jure sense is about the valid or correct application of appropriate 
norms, whereas legitimacy de facto is about the actual application of norms. 
The distinction between de facto and de jure senses of legitimacy reflects the 
idea that assertions and evaluations can be mistaken but nonetheless 
efficacious.  

Finally, we can distinguish between different uses of the concept of 
legitimacy in at least these three dimensions: (a) with respect to the situation 
or practical context within which it occurs (e.g. within a game, political 

                                                 
7 As we will see below, the phrases de facto and de jure are commonly used in the literature, 
usually to designate something like the distinction I draw here between what is legitimate 
and what is merely taken to be so. How this distinction is to be understood depends on what 
it is for something to be legitimate and what it is to take something to be legitimate, and I 
develop an account of this in chapter 4 that differs from the current literature. Here I only 
appeal to the intuitive notion that we can draw such a distinction.  
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election, philosophical discussion, etc.); (b) with respect to what is said to be 
legitimate or illegitimate, the object of evaluation (e.g. a move, action, practice, 
institution, etc.); and (c) with respect to the norms that are implicitly or 
explicitly invoked. What makes political legitimacy political is usually 
conceived along the second dimension, in terms of its object of evaluation 
(e.g. the state, political system, government, law, etc.), and I’ll go along with 
this for now, though I will contend (in chapter four) that it is more fruitful to 
conceive it in terms of the first by providing an account of a political 
situation or practical context. 

In some contexts, for example in many games, when we say that 
something is permitted or not, legitimate or illegitimate, we can refer to a set 
of rules explicitly formulated in the practice at hand, the ‘rules of the game,’ 
and we can use other terms (e.g. (im)polite, (im)moral, (il)legal) if we wish to 
indicate other reference norms in light of which evaluations can be made in 
the same practical context. In these cases, the normative reference of 
assertions of legitimacy can be relatively straightforward. But usually there is 
some flexibility as to the norms that can be invoked in using the concept of 
legitimacy. And sometimes it is unclear exactly what normative reference is 
implied by someone’s assertion of legitimacy. Often, different layers of 
norms apply at the same time. In professional football, the rules of the game 
specify what is permissible to do in a match, while rules at the level of a 
league determine who can legitimately count as a player. At the same time, 
legal and moral norms can be said to apply. One of the challenges of 
knowing how to use the concept of legitimacy is being able to distinguish 
among different relevant layers of normativity in a particular context.  

 
 

1.3 Political legitimacy and the task of social science  

After these preliminary remarks, we can begin to survey the academic 
landscape. Its most striking feature is a chasm between the study of political 
legitimacy in political philosophy and in the social sciences. As many 
encyclopedia entries and overview essays on the concept attest, philosophers 
tend to adopt a normative conception of political legitimacy, whereas social 
scientists adopt a descriptive conception.8 Sometimes the former is designated 

                                                 
8 Christopher K. Ansell, “Political Legitimacy,” ed. M.J. Smelser and Paul Bates, 
International Encyclopedia of the Social and Behavioral Sciences (Oxford: Pergamon Press, 2001); A. 
John Simmons, “Legitimacy,” ed. Charlotte B. Becker, Encyclopedia of Ethics (Taylor & 
Francis, 2001); Fabienne Peter, “Political Legitimacy,” Stanford Encyclopedia of Philosophy, 
2010, http://plato.stanford.edu/entries/legitimacy/; Wilfried Hinsch, “Legitimität,” in 
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as ‘de jure’ and the latter as ‘de facto’ in the sense of the previous section; 
legitimacy de jure means an authority’s being legitimate with respect to valid 
norms, and legitimacy de facto means an authority’s being taken to be 
legitimate.9 As it is usually conceived, the distinction between these senses of 
legitimacy coincides with a division of labor between philosophy and the 
social sciences. Political legitimacy in the normative sense refers to some 
kind of normative status of political institutions—the “right to rule.” The task 
of philosophers is to specify the nature of this status and to determine the 
conditions under which it obtains. The descriptive conception of political 
legitimacy, in contrast, usually refers to the beliefs or attitudes of individuals 
or social groups toward some form of political institution. Under what 
conditions are individuals or groups likely to believe the state to be 
legitimate? To what degree does a political system rely for its continued 
existence and effective operation on favorable attitudes among those it 
subjects? What kinds of attitudes and beliefs on the part of the population 
are required to ensure the stability of a regime? According to this traditional 
division of labor, the de facto sense of legitimacy (the efficacy of a certain kind 
of beliefs or attitudes) is captured by a descriptive conception which serves 
the aims of empirical description and causal explanation, which is the 
specialty of social science, whereas the de jure sense of legitimacy is captured 
by a normative conception for the purpose of prescription, the concern of 
political philosophers.  

This division of labor has its roots in an understanding of legitimacy 
developed by Max Weber and taken up by many others in the early and 
mid-twentieth century. At that time, skepticism with regard to the possibility 
of establishing the validity of a normative theory of political legitimacy, fed 
by the dominance of non-cognitivism in meta-ethics and the rise of 
empiricism in the study of society, led representatives of the emerging social 
sciences to formulate a conception of political legitimacy that could play an 

                                                 
Handbuch der politischen Philosophie und Sozialphilosophie, ed. Stefan Gosepath, Wilfried Hinsch, 
and Beate Roessler, vol. 1 (Berlin: de Gruyter, 2008), 704-712; David Beetham, 
“Legitimacy,” ed. Edward Craig, Routledge Encyclopedia of Philosophy (London: Routledge, 
1998). Exceptions tend to prove the rule by simply ignoring the other side of the division of 
labor; Richard E. Flathman, “Legitimacy,” in A Companion to Contemporary Political Philosophy, 
ed. Robert Goodin, Philip Pettit, and Thomas Pogge (Oxford: Blackwell, 1995), 527–533; 
Mattei Dogan, “Conceptions of legitimacy,” Encyclopaedia of Government and Politics (London: 
Routledge, 1992).  
9 De facto legitimacy in this sense should be distinguished from some other uses in social 
science as denoting compliance in general. See chapter two for Habermas’s usage, referring 
to the operation and general compliance with a political system. Cf. Tom R. Tyler, Why 
People Obey the Law (Princeton: Princeton University Press, 2006).  
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explanatory rather than a prescriptive role.10 Social scientists aiming for a 
value-neutral “scientific political science” adopted a descriptive conception 
of political legitimacy that they saw as suitable for empirically explaining 
political phenomena.11 They argued that social science should refrain from 
(supposedly unscientific) presuppositions about the normative validity of 
judgments of legitimacy, because the efficacy of beliefs or attitudes was 
independent of their normative correctness.  

Weber is famous for his emphatic insistence on a strict separation of facts 
and values. Only the former are the proper object of study of social scientists 
as scientists. It wasn’t that social scientists ought not concern themselves with 
value judgments (Weber often involved himself in political debates). Nor did 
he mean that discussions of value were pointless or meaningless. Rather, his 
claim was that scientists should be clear about the status of their claims. 
Science has a kind of authority over matters of fact that it lacks over matters 
of evaluation.12 Scientists should not misuse their academic status to give 
undue credence to unscientific claims. Underlying this view of the task of 
social science was a view of the nature of normativity. According to Weber, 
normative questions (such as matters of value or moral norms) cannot in 
principle be definitively—rationally or scientifically—settled. Meaningful 
discussion of values is possible, but the point of such discussion is not to 
justify the grounds of a decision, but to bring to light what one is really 
committed to, to clarify one’s “ultimate evaluations.”13 Consequently, the 

                                                 
10 On non-cognitivism, see Stephen Darwall, Allan Gibbard, and Peter Railton, “Toward 
Fin de Siècle Ethics: Some Trends,” The Philosophical Review 101, no. 1 (1992): 115-189. On 
empiricism, see John G. Gunnell, The Descent of Political Theory: The Genealogy of an American 
Vocation (Chicago: University of Chicago Press, 1993).  
11 The phrase is from Peter G. Stillman, “The Concept of Legitimacy,” Polity 7, no. 1 
(1974): 35; cf. Gunnell, The Descent of Political Theory.  
12 Max Weber, “The Meaning of ‘Ethical Neutrality’ in Sociology and Economics,” in The 
Methodology of the Social Sciences, ed. Edward A. Shils and Henry A. Finch (Glencoe, IL: The 
Free Press, 1949), 1-12. Cf. Max Weber, “"Objectivity" in Social Science and Social 
Policy,” in The Methodology of the Social Sciences, ed. Edward A. Shils and Henry A. Finch 
(Glencoe, IL: The Free Press, 1949), 58-59: “It has been and remains true that a 
systematically correct scientific proof in the social sciences, if it is to achieve its purpose, 
must be acknowledged as correct even by a Chinese—or—more precisely stated—it must 
constantly strive to attain this goal, which perhaps may not be completely attainable due to 
faulty data. […] At the same time, our Chinese can lack a “sense” for our ethical imperative 
and he can and certainly often will deny the ideal itself and the concrete value-judgments 
derived from it.”  There appears to be a form of emotivism at the root of this view: scientific 
arguments appeal to “analytical understanding” whereas discussions about values appeal to 
“the sentiments”; Ibid., 60. 
13 “The real significance of a discussion of evaluations lies in its contribution to the 
understanding of what one’s opponent—or one’s self—really means—i.e., in understanding 
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kind of authoritative answers scientists are supposed to seek are not to be 
had in the domain of value judgments:  

Even such simple questions as the extent to which an end should sanction 
unavoidable means, or the extent to which undesired repercussions should be 
taken into consideration, or how conflicts between several concrete conflicting 
ends are to be arbitrated, are entirely matters of choice or compromise. There is 
no (rational or empirical) scientific procedure of any kind whatsoever which can 
provide us with a decision here. The social sciences, which are strictly empirical 
sciences, are the least fitted to presume to save the individual the difficulty of 
making a choice, and they should therefore not create the impression that they 
can do so.14  

In light of this, it is perhaps surprising that legitimacy is primarily a 
sociological (i.e. scientific) concept for Weber, whereas it rarely occurs in his 
political writings.15 This seems to contradict either the intuition that 
legitimacy is a normative concept, or the role Weber attributes to normative 
concepts in social science. Yet the meaning of legitimacy in Weber’s 
sociology is complicated and not unequivocal.16 Often, he refers to 
legitimacy as something claimed by authorities and believed in (or not) by 
subjects: “every system [of rule (Herrschaft)] attempts to establish and to 
cultivate the belief in its legitimacy.”17 Belief in legitimacy involves its being 
                                                 
the evaluations which really and not merely allegedly separate the discussants and 
consequently in enabling one to take up a position with reference to this value. We are far 
removed, then, from the view that the demand for the exclusion of value-judgments in 
empirical analysis implies that discussions of evaluations are sterile or meaningless.” Weber, 
“The Meaning of ‘Ethical Neutrality’,” 14.  
14 Ibid., 18-19. See also Weber, “‘Objectivity’ in Social Science,” 54.: “An empirical science 
cannot tell anyone what he should do—but rather what he can do—and under certain 
circumstances—what he wishes to do.” 
15 David Beetham, Max Weber and the Theory of Modern Politics (London: George Allen & 
Unwin, 1974), 253. 
16 For a differentiation and discussion of his uses of the concept, see J. Bensman, “Max 
Weber’s Concept of Legitimacy: an Evaluation,” in Conflict and Control: Challenge to Legitimacy 
of Modern Governments, ed. Arthur J. Vidich and Ronald M. Glassman (London: Sage, 1979), 
17-48. 
17 Weber, Economy and Society, 1:213. I prefer to translate Herrschaft as “rule” rather than 
“domination,” as in the official English translation, because “domination” carries a negative 
connotation of naked power that “rule” and “Herrschaft” do not. Joseph Bensman and more 
recently Rodney Barker have drawn attention to the fact that Weber tends to focus on 
legitimacy not as a property of government but an activity. In Barker’s words: “Weber is 
talking not about some abstract quality, ‘legitimacy,’ but about an observable activity in 
which governments characteristically engage, the making of claims. What characterizes 
government, in other words, is not the possession of legitimacy, but the activity of 
legitimation.” Rodney Barker, Legitimating Identities: The Self-Presentations of Rulers and Subjects 
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“regarded by the actor as in some way obligatory or exemplary for him.”18 
Here Weber seems to grant the idea that legitimacy is a normative concept. 
Moreover, he says that to the extent that a claim to legitimacy is actually 
accepted and believed in, it is “valid.” By this validity he means something 
different from its appropriateness: “Action […] may be guided by the belief 
in the existence of a legitimate order. The probability that action will 
actually be so governed will be called the ‘validity’ (Geltung) of the order in 
question.”19 A political order that can muster such attitudes on the part of a 
population enjoys “the prestige of being considered binding, or, as it may be 
expressed, of ‘legitimacy.’”20 His emphasis in these instances is on the belief 
in legitimacy rather than whether such beliefs are accurate or appropriate, 
and its interest lies in the explanatory potential of such beliefs in legitimacy 
for the persistence of political authority. Yet elsewhere in the same text 
Weber seems to equate “legitimacy” with belief in legitimacy (what he calls 
“validity”): “Naturally, the legitimacy of a system of domination may be 
treated sociologically only as the probability that to a relevant degree the 
appropriate attitudes will exist, and the corresponding practical conduct 
ensue.”21 Weber thus gives at least two meanings to “legitimacy”: one for 
participants—an order’s binding or obligatory character, what they believe 
in when they have a “belief in legitimacy”—and one for the sociologist—the 
extent of individuals’ belief in legitimacy. Given that social science cannot 
decide normative questions, sociologists should abstract from the question of 
the normative validity of beliefs about legitimacy and instead look at 
individuals’ beliefs or attitudes from a third-person perspective.22 For 
Weber, from a sociological standpoint legitimacy thereby comes to mean nothing 
more than the belief in legitimacy.  

This kind of ambiguity between legitimacy and belief in legitimacy 
pervades the social-scientific literature after Weber. Conceptions of political 
legitimacy focusing on the beliefs and attitudes of individuals or populations 
have gained wide currency in political science, which employed them with 
the aim of explaining the stability of political systems in terms of such beliefs 
and in terms of the capacity of political systems to generate them. Seymour 
Lipset provided a famous variation on this theme by stating: “Legitimacy 
involves the capacity of the system to engender and maintain the belief that 

                                                 
(Cambridge: Cambridge University Press, 2001), 14; Bensman, “Max Weber’s Concept of 
Legitimacy.”  
18 Weber, Economy and Society, 1:31. 
19 Ibid.  
20 Ibid. 
21 Ibid., 1:214.  
22 Cf. Ibid., 1:33. 
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the existing political institutions are the most appropriate ones for the 
society.”23 And Robert Dahl states: “According to one usage of the term, a 
government is said to be ‘legitimate’ if the people to whom its orders are 
directed believe that the structure, procedures, acts, decisions, policies, 
officials, or leaders of government possess the quality of ‘rightness,’ 
propriety, or moral goodness—the right, in short, to make binding rules.”24 
More recently Morris Zelditch has maintained that “something is legitimate 
if it is in accord with the norms, values, beliefs, practices, and procedures 
accepted by a group.”25 While Weber’s understanding of social science as a 
value-neutral enterprise has been challenged both within social science and 
in philosophy, this understanding of legitimacy is still widely influential.26 

                                                 
23 Seymour M. Lipset, “Social Conflict, Legitimacy and Democracy,” in Legitimacy and the 
State, ed. William E. Connolly (Oxford: Basil Blackwell, 1984), 88.  
24 Robert A. Dahl, Modern Political Analysis, 4th ed. (Englewood Cliffs, NJ: Prentice-Hall, 
1984), 53-54. 
25 Morris Zelditch, “Theories of Legitimacy,” in The Psychology of Legitimacy: Emerging 
Perspectives on Ideology, Justice, and Intergroup Relations, ed. John T. Jost and Brenda Major 
(Cambridge: Cambridge University Press, 2001), 33. See also Carl J. Friedrich, Man and his 
Government (New York: McGraw-Hill, 1963); David Easton, A Systems Analysis of Political Life 
(New York: John Wiley & Sons, 1965); David Easton and Jack Dennis, Children in the Political 
System: Origins of Political Legitimacy (New York: McGraw-Hill, 1969); Stillman, “The Concept 
of Legitimacy.” And more recently, see M. Stephen Weatherford, “Measuring Political 
Legitimacy,” The American Political Science Review 86, no. 1 (March 1992): 149-166; 
Christopher Anderson et al., Losers’ Consent: Elections and Democratic Legitimacy (Oxford: 
Oxford University Press, 2005); John T. Jost and Brenda Major, The Psychology of Legitimacy: 
Emerging Perspectives on Ideology, Justice, and Intergroup Relations (New York: Cambridge 
University Press, 2001).  
26 This is not to say that it is universal. I discuss Beetham’s criticism of the dominance of the 
Weberian view below, and Habemas’ alternative in chapter two. Another important 
exception is the sociological approach developed by Luc Boltanski and Laurent Thévenot, 
on which I draw at several points but which I do not discuss in detail because it does not 
have a specifically political focus. See Luc Boltanski and Laurent Thévenot, On Justification: 
Economies of Worth (Princeton: Princeton University Press, 2006); Luc Boltanski and Laurent 
Thévenot, “The Sociology of Critical Capacity,” European Journal of Social Theory 2, no. 3 
(1999): 359-377; Luc Boltanski and Laurent Thévenot, “The Reality of Moral Expectations: 
A Sociology of Situated Judgement,” Philosophical Explorations 3, no. 3 (2000): 208 - 231; for 
discussions, see Peter Wagner, “After Justification: Repertoires of Evaluation and the 
Sociology of Modernity,” European Journal of Social Theory 2, no. 3 (1999): 341-357; Thomas 
Benatouil, “A Tale of Two Sociologies: The Critical and the Pragmatic Stance in 
Contemporary French Sociology,” European Journal of Social Theory 2, no. 3 (1999): 379-396; 
Axel Honneth, “Dissolutions of the Social: On the Social Theory of Luc Boltanski and 
Laurent Thévenot,” Constellations 17, no. 3 (2010): 376–389; Robin Celikates, “From critical 
social theory to a social theory of critique: on the critique of ideology after the pragmatic 
turn,” Constellations 13, no. 1 (2006): 21–40. For general criticisms and alternatives to a 
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By studying the beliefs of individuals and groups and the effects of those 

beliefs while abstracting from the question of their normative validity, social 
scientists take a kind of disengaged standpoint, a third-person perspective. 
But as soon as legitimacy is defined in terms of these beliefs or attitudes (or a 
political system’s capacity to engender them), this introduces the ambiguity 
we’ve seen in Weber. Beliefs or attitudes must be about something other than 
those beliefs or attitudes themselves; it is obviously circular to define 
legitimacy as the belief in legitimacy.27 Of course, it is possible to define 
legitimacy-beliefs in other terms—as a belief in rightness, for instance. Yet 
there still seems to be a normative sense in which legitimacy is used in 
practice (if not by the social scientist) which this move fails to capture. It sits 
uneasily with the analysis of the grammar of legitimacy set out above, which 
conceived legitimacy as a normative concept. This may be seen as a 
shortcoming of my analysis of the grammar of legitimacy—which was 
apparently biased against a sociological use of the concept. But I would 
suggest that the purely descriptive use of the concept of legitimacy should 
rather be seen as a grammatical mistake. The mistake is to equivocate 
between saying that a political authority is being taken to be legitimate and 
that it is legitimate—between a de facto and de jure sense. This failure of 
grammar is at the root of much vagueness and confusion about political 
legitimacy.28  

In what is probably the most thorough discussion of the topic from a 
social-scientific standpoint, David Beetham challenges the received 
Weberian view of political legitimacy in social science on precisely this point. 
According to Beetham, social scientists should take the normative sense of 
legitimacy into account. When social scientists call a political authority 
                                                 
value-neutral social science, see for instance Charles Taylor, “Neutrality in Political 
Science,” in Philosophical Papers Vol. 2: Philosophy and the Human Sciences (Cambridge: 
Cambridge University Press, 1985); Richard J. Bernstein, The Restructuring of Social and 
Political Theory (University of Pennsylvania Press, 1978); Hans Joas, The Creativity of Action 
(Chicago: University of Chicago Press, 1996). 
27 A point made by Robert Nozick, Anarchy, State, and Utopia (Basic Books, 1974), 134; A. 
John Simmons, “Justification and Legitimacy,” Ethics 109, no. 4 (1999): 749.  
28 Take for example the account of the influential political scientist David Easton. For him, 
belief in legitimacy is a type of “diffuse support” for a political system. Initially, he defines 
an individual’s “sense of” or “belief in” legitimacy as “the conviction […] that it is right and 
proper for him to accept and obey the authorities and to abide by the requirements of the 
regime.” Yet he does not consistently distinguish this sense of legitimacy from legitimacy 
itself. He equivocates within a single sentence: “For most systems, it is clear that if they are 
threatened with stress due to a decline in sentiments of legitimacy, any efforts to understand 
the nature of the responses will have to take two things into consideration: the objects with 
respect to which legitimacy is declining and the kind of legitimacy that is on the wane.” 
Easton, A Systems Analysis of Political Life, 278, 287-288.  
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legitimate, they pronounce a judgment on it, they do not deliver a “report about 
people’s belief in legitimacy.”29 For Beetham, the social scientists’ judgment 
is not one of normative validity or moral justification in general—a task he 
delegates to political philosophy. Rather it is a judgment of its 
contextualized validity, that is, its validity for a specific population at a 
particular historical moment. He asks not whether a political authority can 
be justified as such, but whether it can be justified in terms of the beliefs of 
those who are subject to it—which he takes to be an empirical question. He 
thereby takes into account that people are responsive to some extent to 
reasons or justifications—rejecting the emotivism of some social scientists, 
which he thinks leads to poor social science because it relies on an 
inadequate conception of human motivation.30 Moreover, aside from this 
contextual justifiability, Beetham specifies two more conditions for 
legitimacy: conformity to established rules and expressions of consent to 
political authority. These too are properly objects of empirical study, so 
conceiving legitimacy in terms of the beliefs of populations unduly restricts 
the attention of social scientists.31 

Beetham is primarily concerned with developing a more rigorous social-
scientific conception of political legitimacy, and in that regard his 
contribution is significant. Still, I think his view isn’t as different from the 
conventional approach in social science as he suggests. The “judgments” 
Beetham’s social scientists are supposed to pronounce in contrast to mere 
“reports” on people’s beliefs, still consist of descriptions. Essentially, 
Beetham provides a sophisticated de facto sense of legitimacy. It is explicitly 
not meant to address what he takes to be philosophers’ concerns.32 He still 
                                                 
29 Beetham, The Legitimation of Power, 13. 
30 Ibid., 25-37. For related discussions see also Jean-Marc Coicaud, Legitimacy and Politics: A 
Contribution to the Study of Political Right and Political Responsibility (Cambridge University Press, 
2002); Barker, Legitimating Identities. 
31 I think it remains unclear in Beetham’s account exactly how these three “conditions”, 
“levels”, or “dimensions” of legitimacy are related, and what his basis is for taking these 
three aspects as components of the same thing, “legitimacy”, rather than as different, but 
important aspects in their own right. His conception is taken up by Gilley in a recent 
comprehensive empirical study; Bruce Gilley, The Right to Rule: How States Win and Lose 
Legitimacy (New York: Columbia University Press, 2009). Beetham’s book sparked a debate 
on the usefulness of the concept of legitimacy in social science; Rosemary H. T. O’Kane, 
“Against Legitimacy,” Political Studies 41, no. 3 (1993): 471-487; David Beetham, “In 
Defence of Legitimacy,” Political Studies 41, no. 3 (1993): 488-491; Rodney Barker, 
“Legitimacy: the Identity of the Accused,” Political Studies 42, no. 1 (1994): 101-102; 
Rosemary H. T. O’Kane, “Legitimacy and Political Science,” Political Studies 42, no. 1 
(1994): 103-104. 
32 Beetham, The Legitimation of Power, 6-7. 
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accepts the conventional task-description of political philosophy within the 
traditional division of labor—to which I now turn—so I shall not discuss his 
proposal in more detail.  

 
 

1.4 The right to rule  

Partly due to the ambiguity discussed above, the emergence of these 
descriptive definitions of political legitimacy elicited heated responses from 
political philosophers, some of whom disregarded the new conception of 
legitimacy as philosophically vacuous precisely because of its neglect of the 
normative dimension.33 As John Schaar captured the sentiment:  

The new definitions all dissolve legitimacy into belief or opinion. If a people 
holds the belief that existing institutions are “appropriate” or “morally proper,” 
then those institutions are legitimate. That’s all there is to it. By a surgical 
procedure, the older concept has been trimmed of its cumbersome “normative” 
and “philosophical” parts, leaving the term leaner, no doubt, but now fit for 
scientific duty. It might turn out that Occam’s Razor has cut off a part or two 
that will be missed later on.34 

As I discussed, in light of the grammar of legitimacy I proposed at the outset, 
this criticism makes sense at least against the crudest descriptive definitions 
of political legitimacy. Legitimacy is a normative concept; reducing it to 
beliefs or attitudes involves a grammatical error.  

But the point philosophers often make goes further. By insisting on its 
normative dimension they seek to re-appropriate the concept of political 
legitimacy for a particular line of philosophical questioning in which the 
problem at stake for political philosophers is how to distinguish between 
political authority that is legitimate and political authority that merely claims 
to be so. I suggested above that using the notion of legitimacy implies 
reference to some kind of norm with respect to which something is judged to 
be legitimate or illegitimate. The task of political philosophy, on the 
dominant approach, is to get this normative reference right—to determine 

                                                 
33 John H. Schaar, “Legitimacy in the Modem State,” in Legitimacy and the State, ed. William 
E. Connolly (Oxford: Basil Blackwell, 1984), 104-133; Hanna Pitkin, Wittgenstein and Justice: 
On the Significance of Ludwig Wittgenstein for Social and Political Thought (Berkeley: University of 
California Press, 1972), 280-286; Jürgen Habermas, Legitimation Crisis, trans. Thomas 
McCarthy (Boston: Beacon Press, 1975), 97-102; Robert Grafstein, “The Failure of 
Weber’s Conception of Legitimacy: Its Causes and Implications,” The Journal of Politics 43, 
no. 2 (1981): 456-472.  
34 Schaar, “Legitimacy in the Modem State,” 68. 
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the criteria by which political authority ought to be judged. Political 
philosophers tend to define political legitimacy as the “right to rule.”35 Under 
what conditions does political authority have the right to rule? By what 
standards ought we to assess political authority? Whether a political 
authority has the right to rule cannot be determined simply by looking at the 
beliefs or attitudes of its subjects. From this perspective, reducing political 
legitimacy to a population’s attitudes or beliefs is problematic because it 
ignores the fact that those who hold them may be mistaken or deceived. It 
ignores the question of the validity of their judgments.36  

If social scientists focus on the empirical efficacy of beliefs and claims of 
legitimacy, philosophers focus on their meaning and the conditions of their 
normative validity. In other words, they take the semantic content of 
legitimacy claims and beliefs as their subject matter, aiming to specify what 
state of affairs judgments of legitimacy appropriately represent, describe, or 
refer to; what political legitimacy, the right to rule, consists in. Usually, this 
is cashed out in moral terms.37 Allen Buchanan, for instance, claims that “an 

                                                 
35 A. John Simmons, Moral Principles and Political Obligations (Princeton: Princeton University 
Press, 1979); Flathman, “Legitimacy.”; David Copp, “The Idea of a Legitimate State,” 
Philosophy and Public Affairs 28, no. 1 (1999): 3-45; Christiano, “Authority.”  
36 As Simmons puts the point somewhat bluntly: “[N]o plausible theory of state legitimacy 
could maintain that a state has the rights in which its legitimacy consists—rights to 
exclusively impose and coercively enforce binding duties on its subjects—simply in virtue of 
its subjects’ feelings of loyalty or its own capacities to generate such feelings. Surely by now 
the history of human oppression has taught us how often people come to feel obligated 
toward and believe in the rights of those who simply wield over them irresistible power, 
with no more moral authority over them than such power yields. Attitudinal accounts of 
state legitimacy appear to disregard such lessons. On such accounts states could create or 
enhance their own legitimacy by indoctrination or mind control; or states might be 
legitimated solely by virtue of the extraordinary stupidity, immorality, imprudence, or 
misperceptions of their subjects. Surely none of this is what any of us has in mind when we 
call a state or a government ‘legitimate.’” Simmons, “Justification and Legitimacy,” 750.  
37 This raises the question how legitimacy is related to justice. Positions on this vary, and 
often they are not clearly distinguished. On one popular view, political legitimacy is a 
minimalist sub-set of the demands of justice—a kind of justice-light, low on normative 
calories compared to its more demanding variety of full justice (which has additional 
demands such as a fair distribution of goods or democratic governance); see for instance 
Allen Buchanan, “Political Legitimacy and Democracy,” Ethics 112, no. 4 (2002): 691; 
Copp, “The Idea of a Legitimate State.” Simmons distinguishes legitimacy as one kind of 
moral evaluation among others; Simmons, “Justification and Legitimacy.” Another way of 
distinguishing the two is to say that legitimate authority or political justice sets the stage for 
an individual moral or just life. Arthur Ripstein, “Authority and Coercion,” Philosophy & 
Public Affairs 32, no. 1 (2004): 2-35. cf. Wilfried Hinsch, “Legitimacy and Justice,” in Political 
Legitimization without Morality?, ed. Joerg Kuehnelt (Springer, 2008), 39-52; Jon Garthoff, 
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entity has political legitimacy if and only if it is morally justified in wielding 
political power.”38 This moral focus is exemplified also in David Copp’s 
view of what we mean when we say that a state is legitimate or illegitimate: 
“When we evaluate a state for its legitimacy, our concern is to assess its 
moral authority to govern.”39 The question for these theorists is what this 
moral right to rule consists in and what it derives from. What does it entail? 
What is it a right to? How is it justified? “The problem of legitimacy is, then, 
to explain how a state can have the moral authority to do the kinds of things 
involved in governing.”40 Thomas Nagel also expresses this aim of getting 
the normative reference right: “Legitimacy implies that there is no moral 
justification for disrupting or subverting the system,”41 so “[t]he question is, 
what supplies the standard of reasonable, morally permissible rejection 
which provides the true test of the legitimacy of a system, as opposed to 
rejection based only on superior leverage and unmodified self-interest?”42  

Whereas some social scientists abstract from the normative validity of the 
beliefs of actual political subjects, some philosophers make exactly the 
opposite move, abstracting from empirical beliefs and attitudes.43 The 
answer is to be provided by a moral theory or another kind of normative 
theory—for instance one of prudence or interest, though this is a minority 
position.44 Political philosophy, at least insofar as it pertains to political 

                                                 
“Legitimacy is Not Authority,” Law and Philosophy (forthcoming). Some theorists conceive 
legitimacy not in moral, but prudential or instrumentally rational terms. Jan Narveson, The 
Libertarian Idea (Philadelphia: Temple University Press, 1988); Ann Cudd, 
“Contractarianism,” Stanford Encyclopedia of Philosophy, 2007, 
http://plato.stanford.edu/entries/contractarianism/; David Gauthier, Morals By Agreement 
(Oxford: Oxford University Press, 1986); Jörg Kühnelt, ed., Political Legitimization without 
Morality? (Dordrecht: Springer, 2008). 
38 Buchanan, “Political Legitimacy and Democracy,” 689. See also Leslie Green, The 
Authority of the State (Oxford: Oxford University Press, 1990), 5: “A state is legitimate only if, 
all things considered, its rule is morally justified.”  
39 Copp, “The Idea of a Legitimate State,” 4.  
40 Ibid., 4-5. 
41 Thomas Nagel, Equality and Partiality (Oxford: Oxford University Press, 1991), 35. 
42 Ibid., 39; cf. Thomas Nagel, “Moral Conflict and Political Legitimacy,” Philosophy and 
Public Affairs 16, no. 3 (1987): 215-240.  
43 As Christopher Morris puts it: “Legitimacy is a status, and we do not seem to make much 
progress understanding what it is by examining people’s beliefs, legality, or recognition. A 
more promising approach would be to try to determine the nature and terms of the status 
accorded a legitimate state.” Christopher Morris, “State Legitimacy and Social Order,” in 
Political Legitimization Without Morality?, ed. Jörg Kühnelt (Springer, 2008), 18. 
44 Narveson, The Libertarian Idea; Cudd, “Contractarianism.”; Gauthier, Morals By Agreement; 
cf. Kühnelt, Political Legitimization without Morality?.  
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legitimacy, is on this view a kind of applied moral theory. In the words of 
Robert Nozick: 

Moral philosophy sets the background for, and boundaries of, political 
philosophy. What persons may and may not do to one another limits what they 
may do through the apparatus of a state, or do to establish such an apparatus. 
The moral prohibitions it is permissible to enforce are the source of whatever 
legitimacy the state’s fundamental coercive power has.45 

A wide variety of normative theories have been put forward as resolutions of 
the problem of how to get the normative reference right. Each conceives the 
content of the right to rule and its source of normativity differently. It is not 
possible (nor necessary) to treat these accounts comprehensively here.46 
What is important is that they share a common expectation of what a theory 
of political legitimacy is to provide: a set of principles or criteria that enable 
one to distinguish between what merely appears to be legitimate or is 
recognized as such, and what really is.  

These days few social scientists would deny that ‘legitimacy’ usually has 
normative connotations. And most philosophers acknowledge that it is 
sometimes used descriptively (if, from their standpoint, idiosyncratically) in 
social science. The result is a kind of compromise where each acknowledges 
the other’s concerns and interests as legitimate but clearly distinct from his 
own. This is what I call the ‘traditional division of labor’ concerning political 
legitimacy: social scientists leave questions of normative validity to 
philosophers and philosophers leave the study of empirical beliefs and 
attitudes about political institutions to social scientists. As Robert Wolff 
expresses this division of labor in his classic In Defense of Anarchism:  

The study of the forms, characteristics, institutions, and functioning of de facto 
states, as we may call them, is the province of political science. If we take the 
term in its prescriptive signification, the state is a group of persons who have the 
right to exercise supreme authority within a territory. The discovery, analysis, 
and demonstration of the forms and principles of legitimate authority—of the 
right to rule—is called political philosophy.47 

                                                 
45 Nozick, Anarchy, State, and Utopia, 6. 
46 For some samples, see the next section; cf. Peter, “Political Legitimacy.”; Christiano, 
“Authority.”  
47 Robert Paul Wolff, In Defense of Anarchism (New York: Harper & Row, 1970), 5. In a 
similar vein, John Simmons warns against confusing these tasks: “Of course, insofar as it is 
the positive attitudes and beliefs of subjects that reliably produce their compliance with and 
support for states and regimes, instead of the nature of those actual relations with the state 
that obligate them to support it and give it the right to rule them (relations that may be 
overlooked or misunderstood or unappreciated), it is understandable that social scientists 
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The result is a cease-fire that leaves each discipline its neatly demarcated 
sphere of questioning. Political philosophers concern themselves with the 
right to rule and the normative validity of beliefs and attitudes toward 
government, in other words with de jure legitimacy, whereas social scientists 
study the efficacy of de facto beliefs and attitudes on the operation of political 
institutions, irrespective of their normative validity.  

 
 

1.5 Normativism and its presuppositions 

What I shall call ‘normativism,’ for lack of a better word,48 is this view of the 
task-description of political philosophy in this particular debate: to spell out 
and justify a general ‘theory of political legitimacy’ in the form of explicit 
principles or criteria. To be clear: normativism does not have a monopoly 
on concern with norms (reasons, principles, criteria, etc.); rather, it is 
characterized by a specific way of theorizing norms as explicit principles or 
criteria in need of philosophical justification. As I mentioned, such a theory 
of political legitimacy is usually conceived as a moral theory, although there 
are a few theorists who aim to ground criteria of legitimacy in prudence or 
interest. The point of this kind of theory of political legitimacy construed as 
applied moral theory (and, as we’ll see in chapter six, of “theories of political 
obligation” as well) is to answer a practical predicament political subjects 
face in relation to political authority: is it genuinely legitimate, or does it 
merely claim to be so? How can we distinguish between political authority 
that is legitimate de jure, and political authority that merely purports to be so 
(and is perhaps de facto taken to be so)? Its great appeal lies in its promise to 
resolve this predicament by drawing, from a theoretical standpoint, a 
distinction between de jure and de facto, between what is and what is merely 
taken to be legitimate. It thereby purports to give subjects a secure standard 
that, if applied properly, gives them critical leverage against actual forms of 
power. On this view, the predicament of whether a political authority is 
                                                 
have tended to focus on these attitudes and beliefs. For, as social scientists, we are rightly 
interested in what produces compliance and in distinguishing the various causes of 
compliance (e.g., habit, indoctrination, fear of sanctions, belief in legitimacy, etc.). But we 
should not confuse these perfectly reasonable concerns with the quite distinct concerns we 
have about the moral legitimacy of states or governments.” Simmons, “Justification and 
Legitimacy,” 750. 
48 ‘Moralism’ would be even less appropriate, firstly because some minority normativist 
approaches do not appeal to what they see as moral norms but rather to prudential norms, 
and secondly because it suggests more strongly a kind of practical political position rather 
than the intended meta-theoretical approach to political legitimacy. See note 44. 
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legitimate is construed as a matter of the discovery or construction and 
subsequent application of a kind of knowledge; a set of principles and 
justifications that holds and is knowable independently of an actual political 
situation. Thus morality (or, in the case of prudential theories, interest) is 
construed as prior to politics.  

Yet it is not always recognized that this approach, in its way of posing the 
question and in the kind of theory that is supposed to provide an answer, 
takes a particular angle on the political predicament which makes certain 
philosophical assumptions that are not as inevitable as they may seem. Let 
me point out what I take to be the main presuppositions of normativist 
approaches to theorizing political legitimacy, and then examine a few 
examples to see how these play out. These points are closely related. 
Normativism presupposes (a) a strong separation of justification and 
application, and thereby a priority of content and validity of criteria of 
legitimacy over their use; (b) abstraction from concrete situations to a 
theoretical standpoint; and (c) a picture or way of framing of the conceptual 
role of ‘legitimacy’ that reifies the normative reference of legitimacy-claims 
into a kind of theoretically identifiable knowledge. I’ll briefly explain each in 
turn.  

(a) Normativism generally holds a justification/application model of the 
relation between theory and practice. The task of discovering or justifying 
the criteria of political legitimacy is separate from that of its application in 
any concrete political situation. Thereby normativism assumes an 
independence of the content and validity of norms to their use in concrete 
political situations. Normativists about political legitimacy treat criteria of 
legitimacy as autonomous from the ways individuals conceive of, apply, or 
violate them. In light of valid criteria, political authority is legitimate or not, 
whether or not it is recognized as such. This last way of putting it over-
generalizes the point: many accounts of political legitimacy take the 
legitimacy of a political authority to depend on it being accepted as such by 
its subjects (or at least by those of them who qualify as ‘reasonable’49). One 
influential tradition—consent-theory—takes acceptance by subjects to be 
exactly what confers legitimacy on political authority. So on some 
normativist views political legitimacy depends (in part) on some sense of 
recognition. The point is that the correct normative standard of legitimacy 
(consent, reasonable agreement, or whatever it may be) itself is supposed to 
be knowable and valid independently of the political situation at stake. 

                                                 
49 For instance, Nagel, “Moral Conflict and Political Legitimacy.” 
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Answering the political predicament in a particular case is a matter of 
applying that normative standard.50  

(b) Normativism is in a sense the mirror-image of Weber’s view of the 
task of social science: to seek definitive and authoritative answers about 
matters of fact. It rejects Weber’s notion that there is no final answer in 
normative matters. A sound theory of political legitimacy specifying the right 
criteria and their justification would have general validity, independently of 
the specifics of a situation and the particularity of a subject’s perspective. 
Normativism shares with social science what Wittgenstein called a “craving 
for generality.”51 The theory must rise above the fray of competing views 
found in an actual situation if it is to fulfill its function of securing the 
distinction between what is really legitimate and what merely appears to be 
so. The hope is that sustained philosophical reflection, analytical clarity and 
rigor of argumentation will provide a sufficiently secure standpoint to get 
critical purchase on actual political relations.  

 (c) Political philosophy should aim to provide a distinct kind of moral or 
normative knowledge. I suggested at the outset that using the notion of 
‘legitimacy’ implies reference to some kind of norms. Normativism has a 
tendency to construe legitimacy as a kind of property that political 
authorities either have or do not, and thereby to reify the normative 
reference of legitimacy-claims into a distinct, theoretically identifiable class 
of legitimate-makers: a set of necessary and sufficient conditions for political 
authority to have the property of being legitimate. On the normativist 
approach, the task of political philosophy is to fill in this normative reference 
with a valid, rationally justified normative theory.  

These points apply irrespective of how exactly the normative domain is 
construed, for instance, in constructivist or realist terms. As I’ve sketched it, 
normativism is not a particular meta-ethical position on the nature of norms, 
but a view of the task-description of political philosophy and a framing of 
the political predicament that subjects face in relation to authority. Even if 
the moral norms invoked to specify and justify criteria of political legitimacy 
are conceived in constructivist terms, as in some sense made by subjects, this 
view of the task of political philosophy construes morality, and hence (on this 
view) political legitimacy, as prior to politics.  

Admittedly, this is a somewhat stylized and generalized picture of how 
political legitimacy is approached in mainstream political philosophy, and I 
                                                 
50 For example, as we’ll see below, Simmons holds that actual consent is the condition for 
legitimacy, and comes on this basis to the conclusion that there are no legitimate states. 
Simmons, Moral Principles and Political Obligations; see also Green, The Authority of the State; 
Wolff, In Defense of Anarchism. 
51 Ludwig Wittgenstein, The Blue and Brown Books (New York: Harper & Row, 1958), 17-19. 
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do not maintain that the aspects I have mentioned are always clear and 
present to an equal degree. Yet this picture of normativism is not meant as 
an original interpretation; political philosophers often self-consciously think 
of political philosophy as a branch of moral philosophy and political 
legitimacy as one of the main problems it should aim to address. It may be 
helpful to illustrate and clarify how these aspects come out in several 
prominent theories of political legitimacy. I’ll discuss three different theories: 
Thomas Nagel’s Kantian account based on hypothetical agreement, John 
Simmons’ Lockean view based on actual consent, and David Estlund’s 
epistemic proceduralism, which is also based on a kind of hypothetical 
agreement, but in a more purely ideal-theoretical sense than Nagel’s 
approach. These authors are good examples because they are not only 
prominent in the normativist literature, but also relatively sensitive to and 
explicit about the methodological aspects of their theorizing.  

According to Nagel:  

The task of discovering the conditions of legitimacy is traditionally conceived as 
that of finding a way to justify a political system to everyone who is required to 
live under it. If the justification is successful, no one will have grounds for moral 
complaint about the way it takes into account and weighs his interests and point 
of view.52  

Nagel endorses this as a central aim of political philosophy, though he thinks 
it has not yet been achieved satisfactorily.53 For him the fundamental 
principle of political legitimacy is unanimous agreement among reasonable 
persons. “The question is, what supplies the standard of reasonable, morally 
permissible rejection which provides the true test of the legitimacy of a 
system, as opposed to rejection based only on superior leverage and 
unmodified self-interest?”54 The search for this “true test” is an intricate 
balancing act. For Nagel, humans are capable of taking two different 
perspectives on practical matters; the personal point of view—what they 
happen to value or what their interests are, given who they are and the 
circumstances in which they find themselves—and an impersonal standpoint 
of impartiality—what anyone ought to value or take into account, irrespective 
of specific circumstances.55 A theory of political legitimacy needs to take 
both these standpoints into account; political theory would place 
unreasonable and unrealistic demands on people if it were to ask them to 

                                                 
52 Nagel, Equality and Partiality, 33. 
53 Ibid., 3-9. 
54 Ibid., 39.  
55 Cf. Thomas Nagel, The View From Nowhere (Oxford: Oxford University Press, 1986). 
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disregard their personal viewpoints completely and come to a purely 
objective judgment.56  

It may seem that by referring to the personal standpoint, and arguing 
that political theory needs to take into account the actual motivations of 
citizens (insofar as they are reasonable), Nagel is sensitive to differences of 
perspective and circumstances and does not construe principles of legitimacy 
as prior to practice.57 Yet the basic problem for him—how to reconcile the 
often conflicting personal and impersonal standpoints—is one that calls for 
theoretical resolution. The theorist’s predicament is to discover the “right 
relation between the personal and impersonal standpoint.”58 Doing so is a 
matter of discovering generally valid principles that settle the relation 
between these standpoints: 

While the attitude of impartiality which is the first consequence of the 
impersonal standpoint will play an important part in determining any 
acceptable result, it must come to an accommodation with the personal 
standpoint somehow, by seeking principles that recognize the importance of those aims in 
each person’s life and determine how much weight they must be given in general.59 (Emphasis 
added) 

So Nagel treats the specificity of personal perspectives and circumstances as 
a fact to be accommodated from a theoretical standpoint and integrated in a 
generally valid theory. In other words, he takes into account the abstract fact 
that people have different standpoints, not any actual differences among 
them.60 The claim that the personal point of view should be taken into 
account is still an impersonal, general, and theoretically justifiable judgment, 
as is clear in this passage:   

                                                 
56 Nagel, Equality and Partiality, 21-32. 
57 “The unanimity in question is neither actual unanimity among persons with the motives 
they happen to have, nor the kind of ideal unanimity that simply follows from there being a 
single right answer which everyone ought to accept because it is independently right, but 
rather something in between: a unanimity which could be achieved among persons in many 
respects as they are, provided they were also reasonable and committed within reason to 
modifying their claims, requirements, and motives in a direction which makes a common 
framework of justification possible.” Ibid., 33-34. 
58 Ibid., 5. 
59 Ibid., 39-40. 
60 “[W]e have to enter into the motivational point of view of each individual and recognize 
that there are also conditions on what it is reasonable to demand of him, because his 
personal standpoint imposes certain claims. This type of judgment is still general, and it 
must find a form whose application to everyone at once is consistent.” Ibid., 40. So it seems 
that the theorists enters not the motivational point of each individual individually, but of 
everyone at the same time.  
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The conception of morality which I would defend includes general principles for 
both agent-neutral and agent-relative reasons, and for the proper relation 
between them. But general agent-relative principles, though they must be 
acceptable to everyone, depend on a different kind of impersonal judgment 
from the one which enables us to recognize that what happens to anyone is just 
as important as what happens to anyone else. In addition, we have to enter into 
the motivational point of view of each individual and recognize that there are 
also conditions on what it is reasonable to demand of him, because his personal 
standpoint imposes certain claims. This type of judgment is still general, and it 
must find a form whose application to everyone at once is consistent.61 

In short, Nagel’s approach is a clear example of what I mean by 
normativism. His aim is to find the “true test of the legitimacy of a system,” 
a set of conditions or criteria that enable one to distinguish between what 
merely appears to be legitimate, and what is really legitimate. It involves a 
separation of justification and application, abstraction from concrete 
situations and perspectives to a theoretical standpoint (which is not to be 
equated with a purely impersonal standpoint), and the idea that legitimacy 
refers to a distinct, theoretically identifiable set of principles.  

John Simmons objects to Nagel’s type of approach to political legitimacy 
as justification to everyone involved because it fails in his view to explain the 
specific moral relation between a legitimate state and its subjects.  

Kantians think of institutional evaluation in terms of what ought to be chosen by 
people—that is, in terms of the moral quality of institutions, what makes those 
institutions good (virtuous, just, etc.)—not in terms of people’s actual choices. 
Appeals to hypothetical choice, acceptability, or reasonable nonrejectability 
have a very different moral basis and force than do appeals to actual choice (or 
to any other ground of special relationship between individual and institution).62  

For Simmons, it is precisely people’s actual choices that determine 
legitimacy. He wants to pry the notions of legitimacy and justification apart. 
Equating them, he argues, misses a distinctive dimension of moral 
evaluation for which he wants to reserve the notion of legitimacy.  

Simmons starts with a view of what political legitimacy is, which he sees 
as a “standard moral conception of state legitimacy:” “A state’s (or 
government’s) legitimacy is the complex moral right it possesses to be the 
exclusive imposer of binding duties on its subjects, to have its subjects 
comply with these duties, and to use coercion to enforce the duties.”63 The 

                                                 
61 Ibid. 
62 Simmons, “Justification and Legitimacy,” 761. 
63 Ibid., 746. 
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question whether a state or government is legitimate is framed from the start 
in terms of moral rights and obligations, and this leads Simmons to demand 
a very specific kind of answer: one that shows indisputably that a state has 
such a right to impose and enforce duties. He argues that a “justification” in 
terms of what reasonable individuals ought to accept might show that it 
would be good or right to have a state, but that is not sufficient to show that 
any actual state is morally binding on those subject to it. Such a justification 
ignores the moral relevance of the specific, historical relation between an 
actual subject and a concrete authority. Ultimately, the only thing that in 
Simmons’ view succeeds in establishing such a binding moral relation is an 
individual’s freely given actual consent (he calls this voluntarism). Applying 
this standard to actual states, he comes to the conclusion that there are no 
fully legitimate states:  

The proper grounds for claims of legitimacy concern the transactional 
components of the specific relationship between individual and institution. 
Because I subscribe to political voluntarism as the correct account of these 
transactional grounds for legitimacy, and because I believe no actual states 
satisfy the requirements of this voluntarism, I also believe that no existing states 
are legitimate (simpliciter).64  

He refers to the resulting position as “philosophical anarchism,” which is 
distinct from “political anarchism” because it does not reject states or aim to 
subvert them, but only claims that they do not impose moral obligations to 
obey.65  

Most of the features of what I call normativism should already be evident 
in this brief account. Simmons formulates a general theory of political 
legitimacy in the form of explicit principles or criteria, in this case the 
principle of actual consent, and he applies it to concrete cases. While he 
abstracts from concrete political situations to argue for the general validity of 
this standard of legitimacy, he does not actually do much to theoretically 
justify it, beyond trying to refute competing positions and appealing to the 
intuitive plausibility of “the natural freedom of persons, a basic and plausible 
Lockean premise.”66 But he plainly thinks that there is a distinct, 
theoretically identifiable form of moral knowledge that qualifies as the 
correct theory of political legitimacy. So for both Simmons and Nagel, 
political judgment (whether a political authority is legitimate) is a matter of 

                                                 
64 Ibid., 769. 
65 A. John Simmons, “Philosophical Anarchism,” in Justification and Legitimacy: Essays on 
Rights and Obligations (Cambridge: Cambridge University Press, 2001), 102-121; cf. 
Simmons, Moral Principles and Political Obligations, 191-201; Wolff, In Defense of Anarchism. 
66 Simmons, “Justification and Legitimacy,” 752. 



THE TRADITIONAL DIVISION OF LABOR 

 

37 
applying the right principle (or set of principles); they just have different 
views of what that principle (or set of principles) is.  

As a last example, I’ll briefly consider David Estlund’s approach. The 
details of his theory are beyond the scope of my concern, which is just to 
illustrate how the aspects of normativism I mentioned come forward in his 
account. As I’ll show, his approach does not fit the mold exactly, but the 
difference is instructive. At the outset, Estlund explicitly demarcates his aims 
from empirical concerns; he focuses on what he sees as the “philosophical” 
problems of political legitimacy, namely the “moral” questions involved (so 
he clearly subscribes to the traditional division of labor).67 In doing so he is 
not interested in the concrete features of actual political situations, such as 
the specific role of power involved in it; the kind of questions he seeks to 
address are rather how power ought ideally to be used: “Like a knife, [brute 
power] can be used rightly or wrongly. The moral questions about the use of 
knives are not much about the details of what knives are like, and the moral 
questions about the uses of power are not much about the exact nature of 
actual power.”68 For Estlund, then, the philosophical questions about 
politics are general, abstract, and moral.  

Estlund proposes a theory of “epistemic proceduralism” to justify the 
“authority” and “legitimacy” of a democratically ordered state. For him 
“authority” pertains to the question whether the state’s commands create 
moral obligations to obey for its subjects, and “legitimacy” to the question 
whether the state is permitted to coerce its subjects (so for Estlund legitimacy 
has a narrower meaning than for most theorists).69 Estlund’s answer to both 
questions is procedural, in that it appeals to features of the procedures that 
give rise to democratic political decisions. “I will say that a state’s uses of 
power are legitimate if and only if they are morally permitted owing to the 
political process that produced them.”70 His proceduralism is epistemic in that 
the merit of these procedures, and what makes them authoritative, lies in 
their epistemic quality: democratic decisions have a tendency to be the right 
ones by a measure independent of the democratic procedures (although 
whether they are authoritative or not does not depend on their being correct 

                                                 
67 David Estlund, Democratic Authority: A Philosophical Framework (Princeton: Princeton 
University Press, 2008), 1-3. 
68 Ibid., 2. 
69 “By authority I will mean the moral power of one agent (emphasizing especially the state) 
to morally require or forbid actions by others through commands. […] By legitimacy I will 
mean the moral permissibility of the state’s issuing and enforcing its commands owing to 
the process by which they were produced.” Ibid. 
70 Ibid., 41. 
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in any particular case). What justifies legitimacy is a combination of this idea 
of the quality of democratic decisions with the idea that democratic political 
arrangements are the only ones with such epistemic value that can be 
justified to all subjects whose acceptance is required: “I defend a certain sort 
of necessary condition on the legitimate exercise of political power: that it be 
justifiable in terms acceptable to all qualified points of view […].”71 In order 
to be legitimate, power does not need to be justifiable to all points of view, 
only those that are “reasonable” or “qualified” in a certain way. Estlund 
refrains from saying much about what it is that makes certain points of view 
qualify and others not, except that “[w]e count a person as disqualified if he 
does not accept the correct acceptance criterion.”72  

Estlund’s approach displays most of the characteristics of normativism. 
His primary aim is to develop and justify a set of conditions or criteria of 
legitimacy and authority. There are correct, valid criteria of political 
legitimacy and authority, independent of any particular point of view and of 
any particular political situation. Those are the criteria espoused by 
epistemic proceduralism. The doctrine of epistemic proceduralism thus 
purports to reflect moral knowledge. His account is different in one respect, 
however, because this moral knowledge does not relate to practice simply as 
a matter of application. Estlund’s approach is explicitly and unapologetically 
ideal-theoretical, aiming to articulate an account of what a morally correct 
political system would be like. It matters to him that it is not impossible to 
achieve, but he warns against a “utopophobia” that concedes too much to 
reality by lowering normative standards. Between an objectionably utopian 
theory that would be impossible to achieve, and a complacent realism, he 
situates his own “aspirational theory,” which “posits standards that are not 
generally met [...] though they are possible to meet.”73 The lines are difficult 
to draw, but what matters for present purposes is that the principles and 
criteria formulated by this theory are not meant to be used by subjects in 
actual political relations in order to address the predicament they face in 
relation to concrete forms of political authority (is it genuinely legitimate, or 
does it merely claim to be so?). As it turns out, this makes him less relevant 
for the present study. While Estlund’s approach does not presuppose a 
justification/application model of its relation to practice, that is because it is 
further removed from political practice, not because his approach is 
immanently related to politics.  

                                                 
71 Ibid.  
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73 Ibid., 259. 
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These discussions show that the overall picture that I presented of 

normativism fits not perfectly, but fairly well for these theorists. Each of 
them aims to draw up a set of principles or criteria of legitimacy that settles 
theoretically the normative reference of legitimacy-claims by formulating a 
generally valid moral theory. They do so either to enable political subjects in 
practice to distinguish between what is and what is merely taken to be 
legitimate, or to provide a picture of a political authority that would be 
genuinely legitimate if it were ever realized. These discussions take place 
from the start in a moral register, and they direct our attention to a task of 
moral justification that abstracts to a high degree from actual political 
situations. They construe morality as something that is supposed to regulate 
politics from the outside; in that sense morality is rendered prior to politics.  

It may be helpful to clarify why John Rawls’s A Theory of Justice is not a 
paradigmatic example of what I mean by normativism, to emphasize again 
that I do not aim to lump together all normative political philosophy, nor 
even all morally inclined political philosophy, under the same rubric.74 I 
reserve ‘normativism’ as a label for a task-description of political philosophy 
with respect to political legitimacy and an associated way of framing it. 
Starting with a picture of society as a voluntary and cooperative venture, 
Rawls articulates a theory about the fair assignment of basic rights and 
distribution of the benefits of social cooperation.75 While Rawls’ theory 
clearly formulates a set of principles, it is a theory of social justice, not an 
answer to the political predicament of distinguishing legitimate from 
illegitimate political authority. One might suggest that the appropriate way 
to address that political predicament is to derive criteria from a correct 
theory of social justice, and that would be a form of normativism as I 
conceive it, but I do not think Rawls commits himself to such a view.  

From a normativist perspective, the need for this kind of theory of 
political legitimacy—knowledge in the form of explicitly formulated and 
justified principles or criteria—appears self-evident: it seems bound up from 
the start with the practical predicament subjects face in relation to political 
authority. On this view, such a moral theory is just what we are asking for 
when we raise the question ‘is it legitimate?’ Either this predicament is 
answerable by means of normative theorizing, or there is no answer, and so 
it is entirely arbitrary, or the question was unintelligible in the first place. So 

                                                 
74 In this respect what I mean by normativism differs from what Raymond Geuss calls 
“ethics-first approaches.” Raymond Geuss, Philosophy and Real Politics (Princeton: Princeton 
University Press, 2008). 
75 John Rawls, A Theory of Justice (Cambridge, MA: Harvard University Press, 1971), 3-6. 
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the task of developing a theory of political legitimacy is seen as one of 
supreme political importance; without it, we can obtain no critical purchase 
on the forms of power we face.  

How does the normativist picture of political legitimacy get its grip? I 
think that this has something to do with the way the question is usually 
posed. I suggested that those social scientists who equivocate between 
legitimacy and the belief in legitimacy make a grammatical mistake: they fail 
to distinguish between something’s being legitimate and something’s being 
taken to be legitimate. Normativism, in contrast, gives center stage to the 
distinction between what is legitimate de jure and what is so merely de facto, 
asking what really makes a political authority legitimate. In posing the 
question this way, philosophers tend to construe the distinction in 
representationalist terms, implying that to call political authority legitimate 
is to describe something about political authority. On this view, we need to 
get straight on what legitimacy-talk is about. This construes legitimacy as a 
status or property that a political authority does or doesn’t have. Once we 
have an account of what it is for a political authority to really be 
legitimate—to be morally justified or have the right to rule in virtue of the 
principles to which legitimacy really refers—we know what we are doing 
when we say that it is legitimate and, more importantly, we can determine 
whether a claim to legitimacy is correct. This approach focuses on the 
semantics of legitimacy-talk—the study of the meaningful content of 
legitimacy-claims—and treats this as antecedent to its pragmatics—the study 
of its use.76 Approached in this way, our language seems to commit us to the 
idea that there must be a distinct, theoretically identifiable kind of 
knowledge that answers this predicament; or, if such knowledge is 
unavailable, then there is no correct answer to the question whether a 
particular political authority is legitimate. Usually this representationalist 
view of language remains implicit; this view of what it is we do when we take 
something to be legitimate is never seriously questioned, and when it is 
mentioned, it is with a sense of sheer self-evidence, as for example when 
Simmons states: “To call a state legitimate is surely to say something about 
it, about the rights it possesses or the scope of its authority.”77 This shows 

                                                 
76 I discuss the relation between semantics and pragmatics in more detail in chapter 3.  
77 Simmons, “Justification and Legitimacy,” 749. To give another example: in the opening 
pages of an essay, David Copp describes a hypothetical example of a “rogue state” and asks: 
“we want to say that this state is not ‘legitimate.’ What would we mean by this, and why 
would we want to say it?” Copp, “The Idea of a Legitimate State,” 3. From the latter part 
of the question—why we would want to express that a state is illegitimate—we might think 
that Copp is interested also in what we are doing when we call a state legitimate or illegitimate, 
but it does not come up again in his discussion. For him, the task is to say “what the 
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that what is construed as philosophically debatable is the question of the 
right moral principles and criteria, treating political judgment as if it were a 
matter of application of this form of moral knowledge.  

The question is whether this is the only way to interpret the intuitive 
distinction between something being legitimate, and something being merely 
taken to be legitimate. On the representationalist picture, that distinction is 
rendered intelligible with reference to a property of legitimacy that authority 
either does or doesn’t have. In the chapters that follow, I try to loosen the 
hold of this picture and present an alternative way of thinking about the 
political predicament subjects face in relation to political authority by 
reinterpreting the grammar of political legitimacy. I argue that an 
alternative picture emerges if we take a pragmatics-first approach, starting 
not with an account of what it is for political authority to be legitimate, but by 
asking what we do when we call a political authority legitimate. On this approach, 
when we call an authority legitimate or illegitimate, we do not describe 
something about it, but we engage it in some way. This opens up alternative 
ways of conceiving the task of political philosophy with respect to the 
political predicament.  

 
 

1.6 The pragmatic turn and the need to rethink political legitimacy  

Switching the question this way assumes something important about 
language: that meaning should be understood in first instance in terms of use, 
rather than in terms of representation. This is a good way of casting the 
central idea of a prominent current of thought in philosophy: pragmatism. 
Pragmatism is a diverse school of thought, but is generally characterized by 
a primacy of practice and suspicion of traditional dualisms between mind 
and world, subject and object, and theory and practice.78 Pragmatists try to 
elucidate what we are doing when we think and act, rather than inquiring 
                                                 
legitimacy of the state would consist in”; what it means to say that something is legitimate. 
Ibid., 4. Interestingly, Copp could have referred to his book on this matter, where he 
presents a view of morality which is explicitly premised on a representationalist theory of 
meaning. He frequently refers to it later in the essay to substantiate his claims about the 
appropriate criteria of legitimacy. Referring to his book on this point as well would subtly 
imply that this is also contestable. The fact that he does not illustrates the self-evidence the 
normativist approach to political legitimacy is taken to have. cf. David Copp, Morality, 
Normativity, and Society (New York: Oxford University Press, 1995). 
78 Christopher Hookway, “Pragmatism,” Stanford Encyclopedia of Philosophy, 2008, 
http://www.science.uva.nl/~seop/entries/pragmatism/. 
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from a disengaged standpoint into the way things are independently of what 
anyone takes them to be. In the past decades, there has been a surge of 
interest in pragmatism.79 Preeminent contemporary philosophers such as 
Hilary Putnam, Jürgen Habermas, Richard Bernstein, Richard Rorty, 
Robert Brandom, and John McDowell (though they would not all self-
identify as pragmatists), have been profoundly influenced by the critiques of 
representationalism and emphasis on the primacy of practice found in a 
wide range of earlier thinkers, from the American pragmatists Peirce, James 
and Dewey, to Hegel, Heidegger and Wittgenstein.80 This broad 
philosophical orientation toward practice is sometimes referred to as “the 
pragmatic turn.”81  

Pragmatism offers opportunities for rethinking political legitimacy that 
have so far remained unexploited. Most of the work in political philosophy 
that draws on pragmatism has focused on explicating and justifying a 
conception of democracy.82 While this orientation does justice to the 
profoundly democratic ethos of the early American pragmatists, political 
philosophy is more than democratic theory. I seek to take a pragmatic turn 
in thinking about political legitimacy by shifting our orientation from the 
principles and criteria of legitimacy to the question what it is to take 
something to be legitimate. In doing so, I draw on one promising strand of 
contemporary pragmatism, namely Robert Brandom’s social pragmatism. 
                                                 
79 On pragmatism in contemporary philosophy, see Richard J. Bernstein, The Pragmatic Turn 
(Polity, 2010); John R. Shook and Joseph Margolis, A Companion to Pragmatism (Oxford: 
Wiley-Blackwell, 2009); William Egginton and Mike Sandbothe, eds., The Pragmatic Turn in 
Philosophy: Contemporary Engagements Between Analytic and Continental Thought (Albany: State 
University of New York Press, 2004). On the turn to practice in social theory, see Theodore 
R. Schatzki, Karin Knorr Cetina, and Eike von Savigny, eds., The Practice Turn in 
Contemporary Theory (London: Routledge, 2001). 
80 Hilary Putnam, Pragmatism: An Open Question (Oxford: Blackwell, 1995); Jürgen Habermas, 
Postmetaphysical Thinking: Philosophical Essays, trans. W. Hohengarten (Cambridge: MIT Press, 
1992); Bernstein, The Pragmatic Turn; Richard Rorty, Philosophy and the Mirror of Nature 
(Princeton: Princeton University Press, 1979); Robert Brandom, Making It Explicit: Reasoning, 
Representing, and Discursive Commitment (Cambridge: Harvard University Press, 1994); John 
McDowell, Mind and World (Cambridge, MA: Harvard University Press, 1996). 
81 Bernstein, The Pragmatic Turn; Egginton and Sandbothe, The Pragmatic Turn in Philosophy; 
William Rehg and James Bohman, Pluralism and the Pragmatic Turn: The Transformation of 
Critical Theory (Cambridge, MA: MIT Press, 2001). 
82 Richard Rorty, “The Priority of Democracy to Philosophy,” in Objectivity, Relativism, and 
Truth: Philosophical Papers, vol. 1 (Cambridge: Cambridge University Press, 1991), 175-196; 
Matthew Festenstein, Pragmatism and Political Theory: From Dewey to Rorty (University Of 
Chicago Press, 1997); Matthew Festenstein, “Deliberative Democracy and Two Models of 
Pragmatism,” European Journal of Social Theory 7, no. 3 (2004): 291-306; Cheryl Misak, Truth, 
Politics, Morality: Pragmatism and Deliberation (London: Routledge, 2000). See also the 
discussion of Habermas in chapter two.  
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As we will see in chapter three, Brandom provides a particularly systematic 
theory of meaning in terms of use, which makes available what he would call 
the “expressive resources” to perform this pragmatic turn in thinking about 
political legitimacy.  

Within political philosophy, a series of meta-theoretical shifts in 
orientation has taken place in the past decades, away from a conception of 
political philosophy as applied moral theory toward more ‘practical’ or 
‘political’ conceptions. Although these shifts have taken very different forms 
in various competing currents in political philosophy, they share in different 
ways a sense of priority of political practice to moral theory. This political 
turn is often motivated by two clusters of considerations: acknowledgment 
and affirmation of pluralism and disagreement as conditions of politics, and 
skepticism about foundationalism in philosophy. Since there appears to be 
irreducible pluralism and intractable disagreement about morality, it seems 
problematic to take a contested moral theory as a point of departure for 
political philosophy. Even if moral philosophy could yield objectively true 
answers to political questions, that would not get rid of disagreement as a 
practical condition.83 Stated in such general terms, these motivations are 
inconclusive, but I don’t want to fully address them here. Rather, I suggest 
that the approach I develop in this dissertation provides one way of 
articulating a turn to political practice, and thereby constitutes a genuine 
alternative to normativism. Let me briefly mention four currents of political 
thought in which some such political turn can be identified: political 
liberalism, deliberative democracy, realism, and agonism.  

John Rawls is the most influential exponent of political liberalism. He 
argued that in liberal societies reason does not lead to convergence on a 
single morality, but to a “reasonable pluralism.” Political philosophy should 
acknowledge this pluralism and aim to articulate a “political” rather than 
“metaphysical” conception of justice, one that holds out the prospect of 
attaining agreement among reasonable persons without relying on a 
comprehensive and contestable moral theory.84 Such a political approach 
draws on the resources available in the shared public culture of a liberal-
democratic society, rather than on a theoretical justification of morality, and 
seeks to establish its acceptability in the eyes of reasonable citizens, rather 
than its soundness as a philosophical theory. Laying the emphasis of this 

                                                 
83 This point is made, for instance, by Jeremy Waldron, Law and Disagreement (Oxford: 
Oxford University Press, 1999), 164-187; Benjamin R. Barber, Strong Democracy: Participatory 
Politics for a New Age (Berkeley: University of California Press, 1984), 129-131. 
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practical turn by Rawls somewhat differently, Richard Rorty speaks of a 
“priority of democracy to philosophy” and Andrea Sangiovanni of the 
“priority of politics to morality.”85  

Deliberative democratic theories of politics also take a diagnosis of 
pluralism and disagreement as a starting point. But on a discourse-theoretic 
model of deliberative democracy, developed by Jürgen Habermas among 
others, what challenges the normativist model of the task of political 
philosophy is the intersubjective character of practical reason. Deliberative 
democrats emphasize the need for actual deliberation among actual citizens 
over the terms of their political association.86 Anthony Laden synthesizes the 
turn to practice in political liberalism and deliberative democracy in arguing 
for what he calls a “political” as opposed to a “theoretical” approach to 
political philosophy. In his view, a theoretical approach aims to develop a 
theory and subsequently apply it, where the success of the theory depends 
on the soundness of the theorist’s reasoning, whereas a political approach 
depends for its success on the extent to which it is taken up by citizens in 
democratic practice: “What justifies political principles is ultimately the 
endorsement (in some suitably defined sense) of actual people acting 
politically in actual societies.”87 This illustrates that although these 
approaches are normative, they are not normativist; the content and validity 
of political principles is not construed as independent of or prior to practice.  

Some critics have argued that political liberalism and deliberative 
democracy do not go far enough in their acknowledgment of pluralism, 
because their focus on reasonable agreement plays down the contestability 
of conceptions of justice or has a restrictive conception of reasonableness. In 
this vein, for instance, Bert van den Brink and Jeremy Waldron argue that 
acknowledging pluralism as a circumstance of politics calls for a shift in 
attention from formulating general political principles that aim for 

                                                 
85 Rorty, “The Priority of Democracy to Philosophy.”; Andrea Sangiovanni, “Justice and 
the Priority of Politics to Morality,” Journal of Political Philosophy 16, no. 2 (2008): 137-164; cf. 
Aaron James, “Constructing Justice for Existing Practice: Rawls and the Status Quo,” 
Philosophy & Public Affairs 33, no. 3 (2005): 281-316. 
86 Jürgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and 
Democracy, trans. William Rehg (Cambridge, MA: MIT Press, 1996); Seyla Benhabib, 
“Deliberative Rationality and Models of Democratic Legitimacy,” Constellations 1, no. 1 
(1994): 26-52; James Bohman and William Rehg, Deliberative Democracy: Essays on Reason and 
Politics (Cambridge, MA: MIT Press, 1997). 
87 Anthony Simon Laden, Reasonably Radical: Deliberative Liberalism and the Politics of Identity 
(Ithaca: Cornell University Press, 2001), 15-17, here 16; Anthony Simon Laden, “Taking 
the Distinction between Persons Seriously,” Journal of Moral Philosophy 1, no. 3 (2004): 288-
290. See also Christopher Meckstroth, “The Struggle for Democracy: Paradox and History 
in Democratic Progress,” Constellations 16, no. 3 (2009): 410-428. 
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agreement to finding ways of managing persistent disagreement.88 Such an 
emphasis on acknowledging and living with disagreement can also be found 
in theorists who are labeled as “realists,” but for them the shift in attention 
from moral theory to political practice tends to be motivated by more 
general skepticism about morality, at least as it pertains to politics. Realists 
tend to see politics is a sphere of activity in its own right, characterized by a 
logic of power and irreducible conflict, which moral theory somehow fails to 
capture with its emphasis on generally valid norms.89  

Finally, agonistic theorists draw attention to the productive and 
emancipatory potential of political contestation, which deliberative 
democracy and political liberalism are said to stifle.90 Agonism aims to bring 
to light again and again the irreducible contingencies of political orders, to 
point towards opportunities and predicaments this presents for political 
struggle, and to show how alternative approaches to political philosophy 
obscure rather than illuminate these concerns. Agonistic theorists often resist 
the attempt to develop theoretical solutions according to which struggles can 

                                                 
88 Waldron, Law and Disagreement; Bert van den Brink, “Liberalism without Agreement: 
Political Autonomy and Agonistic Citizenship,” in Autonomy and the Challenges to Liberalism, ed. 
John Christman and Joel Anderson (Cambridge: Cambridge University Press, 2005), 245-
271. See also Marilyn Friedman, “John Rawls and the Political Coercion of Unreasonable 
People,” in The Idea of a Political Liberalism, ed. Victoria Davion and Clark Wolf (Lanham: 
Rowman & Littlefield, 2000), 16-33; Andrew Mason, “Rawlsian Theory and the 
Circumstances of Politics,” Political Theory 38, no. 5 (2010): 658 -683; Bert van den Brink, 
The Tragedy of Liberalism: An Alternative Defense of a Political Tradition (Albany, N.Y.: SUNY 
Press, 2000).  
89 For example, Geuss, Philosophy and Real Politics; Bernard Williams, In the Beginning was the 
Deed: Realism and Moralism in Political Argument (Princeton: Princeton University Press, 2005); 
Mark Philp, Political Conduct (Cambridge, MA: Harvard University Press, 2007); Glen 
Newey, After Politics: The Rejection of Politics in Contemporary Liberal Philosophy (Basingstoke: 
Palgrave, 2001); cf. William Galston, “Realism and Moralism in Political Theory: The 
Legacies of John Rawls,” in Reflections on Rawls: an Assessment of his Legacy, ed. Shaun Young 
(Farnham: Ashgate, 2009), 111-129. 
90 Bonnie Honig, Political Theory and the Displacement of Politics (Ithaca, N.Y.: Cornell 
University Press, 1993); Chantal Mouffe, The Democratic Paradox (London: Verso, 2000); 
David Owen, Nietzsche, Politics and Modernity (London: Sage, 1995); James Tully, “The 
Agonic Freedom of Citizens,” Economy and Society 28, no. 2 (1999): 161-182; Jacques 
Rancière, Dis-agreement: Politics and Philosophy, trans. Julie Rose (Minneapolis: University of 
Minnesota Press, 1999). Aletta Norval provides an interesting attempt to bridge deliberative 
and agonistic theories; Aletta J. Norval, Aversive Democracy: Inheritance and Originality in the 
Democratic Tradition (Cambridge: Cambridge University Press, 2007). See also Thomas 
Fossen, “Agonistic Critiques of Liberalism: Perfection and Emancipation,” Contemporary 
Political Theory 7, no. 4 (2008): 376-394; Thomas Fossen, “Review Essay: Recent Agonistic 
Theories,” Philosophy & Social Criticism (forthcoming 2011).   
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be identified as reasonable or unreasonable and legal-political orders as 
legitimate or illegitimate. Such qualifications are easily rendered 
retrospectively, but provide no solid ground for their actual assessment in 
the present; in fact they often close the imagination to new democratic 
possibilities.  

Despite their differences, these turns to practice in political thought show 
that the normativist task-description of political philosophy is highly 
contested, raising pertinent questions about the task of political philosophy 
and the relation between politics and morality. Of course, all of these turns 
to practice are themselves contested. Yet while many political philosophers 
challenge the picture of political philosophy as applied moral theory, with 
some exceptions, these developments have rarely led to a fundamental and 
systematic rethinking of political legitimacy and its relation to political 
philosophy. Instead, it is often argued that political philosophy should widen 
its scope and focus on other things besides (or instead of) legitimacy.91 Such 
a response cedes the concept of political legitimacy to normativist 
approaches. The most significant exception is Habermas, who aims to 
rethink the notion of political legitimacy in modern constitutional 
democracies, arguing that it has a form of normativity that cannot be 
reduced to morality—what I’ll call the normative validity of law as law 
(chapter two).92  
                                                 
91 Recently, for example, Robert Pippin has argued that political philosophy should focus 
more on what he calls “political psychology” rather than a narrow concern with legitimacy. 
Robert Pippin, Hollywood Westerns and American Myth: The Importance of Howard Hawks and John 
Ford for Political Philosophy (New Haven: Yale University Press, 2010).  
92 There are other exceptions. Rawls’ later work is sometimes interpreted as a shift of 
orientation toward legitimacy (rather than, say, justice and stability); see, for instance, David 
A. Reidy, “Reciprocity and Reasonable Disagreement: From Liberal to Democratic 
Legitimacy,” Philosophical Studies 132, no. 2 (2007): 243-291. Even so, the concept rarely 
occurs in his work, and the few remarks he does make on legitimacy and its relation to 
justice are rather vague. Rawls invokes a liberal principle of legitimacy, but the status of 
that principle remains somewhat unclear; Rawls, Political Liberalism, 136-137, 216-217.  In a 
very recent paper, Andrew Mason argues for the need to rethink the notion of legitimacy in 
the face of disagreement: “I believe that the notion of legitimacy can provide a satisfactory 
answer to the political question but only if it is reconfigured so that legitimacy is understood 
primarily as a property of political procedures that meet a moral standard which is widely 
shared in a particular polity, rather than as a criterion for the morally justified exercise of 
political power.” Mason, “Rawlsian Theory and the Circumstances of Politics,” 669-670. 
His account differs significantly from mine in part because he frames the “political 
question” not as a matter of contesting rule but of managing disagreement, and still sees 
legitimacy as a moral property rather than rethinking it in pragmatic terms. Realists 
sometimes conceive political legitimacy as a minimal standard of acceptability or argue that 
a de facto sense of political legitimacy is philosophically relevant, but here the status of 
political legitimacy and its relation to the normativist endeavor tends to remain 



THE TRADITIONAL DIVISION OF LABOR 

 

47 
In short, while the picture of political philosophy as applied moral theory 

is widely criticized as insufficiently attuned to the actual conditions of 
politics, the normativist way of framing the notion of political legitimacy has 
remained largely unchallenged. We do not have a theoretically spelled out 
alternative framing of the political predicament with which I opened this 
dissertation—the question whether the political authority one faces is 
legitimate or merely purports to be so. But if I am correct that the notion of 
political legitimacy is supposed to capture a basic political experience that 
subjects face in relation to political authority, then either the evasion of 
normativist moral-theoretical commitments by political philosophers who 
take a turn to practice is problematic, or we need an alternative 
philosophical framing of the political predicament, that is, an alternative 
conception of political legitimacy.  

 
 

1.7 Conclusion 

At the outset of this chapter, I developed some common sense notions about 
the use of ‘legitimacy.’ Its use carries implicit or explicit reference to norms. 
Different uses can be distinguished with respect to the practical context in 
which they occur, their object of evaluation, and their normative reference. 
And we can distinguish a de facto and a de jure sense of legitimacy, reflecting 
that practical evaluations of legitimacy can be taken to be mistaken—we can 
distinguish the practical efficacy and the normative validity of assessments of 
legitimacy. The traditional division of labor on political legitimacy assigns 
tasks to social science and philosophy on the basis of this distinction. If, 
following its common use, ‘political legitimacy’ refers to the legitimacy of 
some kind of political authority (a political system, state, government, law, 
etc.), then social scientists study the efficacy of the evaluations of individuals 
and social groups with respect to this form of political authority; they study 
legitimacy in a de facto sense. Philosophers, by contrast, try to get the 

                                                 
undertheorized. Geuss, Philosophy and Real Politics, 34-36; Raymond Geuss, History and Illusion 
in Politics (Cambridge: Cambridge University Press, 2001), 31-37; Bernard Williams, 
“Realism and Moralism in Political Theory,” in In the Beginning was the Deed: Realism and 
Moralism in Political Argument (Princeton: Princeton University Press, 2005), 1-17. See also 
Jonathan Waskan, “De Facto Legitimacy and Popular Will,” Social Theory & Practice 24, no. 
1 (1998): 25-56; Charles Taylor, “Alternative Futures: Legitimacy, Identity, and Alienation 
in Late Twentieth Century Canada,” in Reconciling the Solitudes: Essays on Canadian Federalism 
and Nationalism (Montreal: McGill-Queen’s University Press, 1993), 59-119. 
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normative reference right; they try to define and justify the normatively valid 
principles or criteria for the evaluation of political authority.  

This normativist approach to political legitimacy renders morality prior 
to politics and asks the political philosopher to commit herself to a specific 
kind of normative theorizing in order to begin thinking about political 
legitimacy in the first place—an approach to normativity that allows one to 
evaluate the content of legitimacy-claims as correct or incorrect by some 
independent measure, from a theoretical standpoint. In doing so, 
normativists place a heavy burden on moral philosophy: if political 
philosophy is to provide a “true test of the legitimacy of a system”93 that 
secures a distinction between what is legitimate and what is merely taken to 
be so, moral philosophy must provide a solid foundation on which the 
political philosopher can build an account of the criteria of legitimacy. This 
is a lot to ask, especially given the fact that within moral philosophy, 
agreement on any moral theory, and indeed on whether an objective theory 
is possible, is far to be sought.94 Yet the normativist way of approaching 
political legitimacy seems self-evident, so much so that it is difficult to 
conceive, let alone clearly articulate, an alternative. Does the predicament 
subjects face in relation to political authorities (the question of how to 
distinguish between legitimate political authority and what merely claims or 
appears to be so) really commit us to this kind of theorizing? And what could 
be an alternative way of framing political legitimacy?  

The present project aims to rethink the notion of political legitimacy by 
taking a pragmatic turn. Doing so, I will argue, gives us an alternative to 
normativist approaches to political legitimacy. It offers a different 
philosophical framing of what is at stake in the political predicament and 
challenges the normativist task-description of political philosophy with 
respect to this predicament. In order to constitute a genuine alternative to 
the traditional division of labor, such a pragmatic framing of political 
legitimacy should avoid, on the one hand, collapsing the distinction between 
what is legitimate (de jure) and what is merely taken to be so (de facto), as in 
Weberian social science, and on the other hand it should avoid treating that 
distinction as a given, as prior to political practice, as in normativist political 
philosophy. Normativist approaches dive right into the problem of how to 
correctly fill in the normative reference of de jure legitimacy. Yet this 

                                                 
93 Nagel, Equality and Partiality, 39. 
94 See for instance, Bernard Williams, Ethics and the Limits of Philosophy (Cambridge: Harvard 
University Press, 1985); Charles Taylor, Sources of the Self: The Making of the Modern Identity 
(Cambridge: Harvard University Press, 1992); Raymond Geuss, Outside Ethics (Princeton: 
Princeton University Press, 2005); Amelie Rorty, “Questioning Moral Theories,” Philosophy 
85, no. 1 (2010): 29-46; Darwall, Gibbard, and Railton, “Toward Fin de Siècle Ethics.”  
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description of the task of political philosophy with respect to political 
legitimacy begs a prior question: what is it to distinguish between a political 
authority that is legitimate, and one that merely claims to be so? How does 
such a distinction arise in the first place? A pragmatic approach seeks to 
account for this distinction in terms of practices of claiming and contesting 
legitimacy, that is, in terms of the role of legitimacy-talk in political practice. 
Robert Brandom’s social pragmatism will give us a philosophical theory of 
meaning in terms of use (chapter three) that enables us to interpret this 
distinction in terms of the social perspectives of participants engaged in 
political practice (chapter four).  

Because the turns to practice in political philosophy are so diverse, it 
matters a great deal how it is carried through. I turn first to an examination 
of Habermas’ account of political legitimacy. His way of taking a turn to 
practice is important, because he gives legitimacy center stage. For 
Habermas, legitimacy is not a property added to law or an external measure 
of evaluation; rather, he finds a conception of political legitimacy, 
represented by the “democratic principle,” implicit in political and legal 
practice in contemporary modern societies. So perhaps Habermas provides 
a convincing account of political legitimacy without rendering morality prior 
to politics. 



 



 
CHAPTER TWO 

THE NORMATIVE VALIDITY OF LAW AS LAW: 
DISPUTING HABERMAS’ CONCEPTION OF LEGITIMACY 

Often enough, law provides illegitimate power with the mere semblance of 
legitimacy. At first glance, one cannot tell whether legal regulations deserve the 
assent of associated citizens or whether they result from administrative self-
programming and structural social power in such a way that they independently 
generate the necessary mass loyalty. The less the legal system as a whole can rely 
on metasocial guarantees and immunize itself against criticism, the less scope 
there is for this type of self-legitimation of law.1  

—Jürgen Habermas 

  

2.1 Introduction 

As I discussed in the previous chapter, the study of political legitimacy since 
Max Weber has exhibited a division of labor between political philosophy 
and social science, in which the task-description assigned to political 
philosophy is to formulate and justify principles or criteria of political 
legitimacy in order to theoretically settle the appropriate normative 
reference of legitimacy-claims. This often implicitly presupposes a 
representationalist picture of what it is to call political authority legitimate. 
Jürgen Habermas’ discourse theory of democracy constitutes the most 
sophisticated attempt to formulate a conception of legitimacy that departs 
from this division of labor. I discuss his approach at length because he takes 
a turn to political practice while retaining and rethinking the notion of 
legitimacy. His turn to practice is reflected both in his general philosophical 
approach (particularly in his communicative conception of practical reason) 
and in his conception of legitimacy, with which I am primarily concerned 
here.  

In Between Facts and Norms, Habermas offers a distinctive answer to the 
question how subjects can distinguish in complex modern societies between 
law that is legitimate and law that merely appears to be so but isn’t.2 In what 

                                                 
1 Habermas, Between Facts and Norms, 40. 
2 Habermas, Between Facts and Norms. In earlier work, especially in Legitimation Crisis, 
Habermas had already put forward a conception of political legitimacy, but I focus on 
Between Facts and Norms because there his political theory is developed much further. See 
Habermas, Legitimation Crisis; Jürgen Habermas, Communication and the Evolution of Society, 
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follows I provide a critical interpretation of his conception of legitimacy. I 
argue that it can be summarized in a single formula: legitimacy is the 
normative validity of law as law. I will explicate this idea in several stages, each 
stressing an aspect of the formula. First, since legitimacy is the normative 
validity of law, it is necessary to introduce Habermas’ conception of law in 
constitutional democracies. Its crucial feature is its dual, factual and 
normative, character, which means it is characterized by a permanent 
tension between its normative aspirations and its factual operation. Second, 
legitimacy is the normative validity of law. This normative validity represents 
one of two ways in which the law can be legally valid, i.e. taken to be 
binding on citizens (the other being its effective implementation). These two 
dimensions of legal validity correspond to two kinds of motivational efficacy 
law can have for its subjects, as Habermas explains in terms of citizens’ self-
understanding in relation to law. The normative validity of law can be 
established only by means of institutionally implemented practices of 
discursive justification; this idea is captured in the “democratic principle.” 
Finally, legitimacy refers to the normative validity of law as law, rather than 
ethics or morality. On Habermas’ account, the normativity of legitimacy is 
to be understood as sui generis—in terms of democracy, not morality.  

This view is distinctive in several respects. First of all, legitimacy is not a 
moral category but has a kind of normativity that complements morality 
rather than deriving from it. Second, it derives its particular normative 
character from the nature of the practices of constitutional democracy. 
Legitimacy is not a property added to law or an external measure of 
evaluation; rather, a democratic principle of legitimacy is implicit in 
constitutional-democratic practice, and Habermas claims that law cannot be 
adequately understood without it. So a conception of legitimacy cannot be 
formulated and justified in abstraction from an understanding of actual 
social and political practices, to be subsequently applied to them. Third, an 
adequate conception of law must account for law’s role in complex modern 
societies not just from the perspective of a disengaged observer but also in 
terms of the self-understanding of subjects who are confronted with law as a 
social fact and who must make up their mind as to how to relate to it. That 
is to say, it must also provide an account of law from the participant perspective, 
the way those engaged in social practice conceive of it, if it is to account for 
law’s motivational efficacy from the perspective of an observer. In this way, 
                                                 
trans. Thomas McCarthy (London: Heinemann, 1979); cf. Thomas McCarthy, 
“Legitimacy and Diversity: Dialectical Reflections on Analytical Distinctions,” Cardozo Law 
Review 17 (1996): 1083-1125. I also leave the details of his theory of communicative action 
and his discourse-theory of morality aside, except where strictly necessary to understand his 
conception of political legitimacy.  
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Habermas’ conception of political legitimacy goes beyond the traditional 
division of labor by aiming to satisfy two ambitions at once: to provide a 
normatively compelling and sociologically explanatory account of law in 
constitutional democracies. Moreover, while he aims to formulate a 
principle of legitimacy in the form of the “democratic principle,” he departs 
from a normativist task-description of political philosophy by construing it as 
implicit in political practice from the viewpoint of participants, rather than 
justifying it in terms of a moral theory prior to politics.  

In the final sections of this chapter, I will ask: does the normative validity 
of law as law present a convincing articulation of the predicament political 
subjects face in relation to political authority—in this case, in relation to law 
in a constitutional democracy? In other words, is it a compelling conception 
of political legitimacy? I will show that there is an ambiguity in Habermas’ 
construal of the participant perspective on law that masks a tension in his 
theory. The problem is that the participant perspective from which he 
interprets the claim to legitimacy with reference to the democratic principle 
is not the perspective of actual subjects who confront law in concrete 
situations, but rather an idealized participant perspective reconstructed from 
the point of view of law. The claim that the appropriate principle of 
legitimacy is implicit in constitutional-democratic practice is supposed to do 
two things at once: to explain the need to understand law’s normativity—
what it is for law to be legitimate—from a sociological standpoint; and to 
avoid the need for a further normative-theoretical justification. But these 
tasks overburden the participant perspective from which Habermas 
constructs this understanding of law. This tension internal to his conception 
of the normative validity of law as law obscures something about politics: the 
practice of disputing and contesting legitimacy exceeds the bounds of the 
democratic procedures that Habermas defines. This brings out the 
pertinence of the question what is political about political legitimacy.  

 
 

2.2 Rational reconstruction and the dual character of law  

An account of law is meant to fulfill a twofold aim for Habermas: it is 
supposed to provide from a sociological standpoint an explanation of 
whether and how law can be efficacious in complex modern societies, and 
from a normative standpoint an account of its worthiness of respect despite 
its coercive nature. As he sees it, an account of law that integrates these 
empirical and normative aspects can overcome on the one hand the 
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shortcomings of empiricist approaches, which cannot adequately explain 
law’s efficacy because they abstract from the participant perspective of those 
engaged in the political and legal system and hence from its normative 
dimension. Contra empiricist and positivist approaches, law’s functioning 
relies on normative presuppositions that should be rationally reconstructed, 
even for explanatory purposes.3 On the other hand an integrated approach 
can avoid the failings of purely normative approaches, which abstract from 
the empirical conditions in which a legal order functions and thereby miss 
what is distinctive about law: its institutional dimension gives it a kind of 
normativity that cannot be derived from morality. Contra normativist 
approaches, the normative content of legitimacy cannot be derived from a 
moral theory prior to politics, but arises from the presuppositions immanent 
in constitutional democracy.4 So according to Habermas the tasks of 
providing a sociological and a normative understanding of law cannot be 
separated.  

For Habermas, law is the medium through which democratic politics 
operates and impacts on society.5 A central task of his approach is to show 
how it is possible for law to function as a means of “social integration” in 
complex modern societies.6 Law is just a part of society, one functional 
system among others (the economy, a bureaucratic state apparatus, civil 
society, etc.), but at the same time it aspires to stand above the rest, to 
provide a sense of coherence to the whole without which the complex 
dynamics of society lack direction and control. Law aspires to regulate 
society by “stabilizing behavioral expectations,” lightening the cognitive 
burden that societal complexity imposes on individuals.7 At the same time, 
societal complexity places law under pressures and tensions that challenge its 

                                                 
3 Habermas, Between Facts and Norms, 287-288; cf. xl, 42-56, 66-81. For an earlier statement 
of these ambitions, see Jürgen Habermas, “Legitimation Problems in the Modern State,” in 
Communication and the Evolution of Society (London: Heinemann, 1979), 178-205. 
4 Habermas, Between Facts and Norms, 56-66, chapter 3.  
5 Ibid., 133ff. 
6 “Social integration,” for Habermas, refers to nonviolent coordination of action through 
individuals’ intentions, avoiding clashes between them “to the point where intentions and 
actions can form more or less conflict-free networks, thus allowing behavior patterns and 
social order in general to emerge.” Ibid., 17-19, cf. 66-67. It contrasts not only with 
disintegration but also with “systemic integration”, which also regulates behavior, but takes 
place behind the backs of agents (as in the market’s ‘invisible hand’) Ibid., 39-40. Cf. Jürgen 
Habermas, The Theory of Communicative Action, trans. Thomas McCarthy, vol. 2 (Boston: 
Beacon Press, 1987), 117. 
7 Habermas, Between Facts and Norms, 460. Cf. p. 452: “[Law] relieves the judging and acting 
person of the considerable cognitive, motivational, and […] organizational demands of a 
morality centered on the individual’s conscience.” 
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efficacy.8 At this level of analysis focused on the function of law in society, 
there is a tension between law’s aspiration to regulate society, and its factual 
capacity to do so in light of other forms of power that interfere with this aim. 
“As self-regulating systems, economy and administration tend to close 
themselves off from their environments and obey only their internal 
imperatives of money and administrative power. They explode the model of 
a legal community that determines itself through the common practice of 
associated citizens.”9 So law is characterized by a permanent tension 
between its ideal aspirations and its actual capabilities.  

This tension is not restricted to law’s role in the wider society, but 
characterizes the concept of law itself. Law is a system of norms that is to a 
certain degree complied with and enforced through mechanisms of control, 
and at the same time it claims to be normatively binding for all who are 
subject to it.10 It is at once a social fact, and an ideal construct. Law has 
reality on the one hand in the factual operation of its agents and institutions, 
and on the other hand in the intersubjective normative presuppositions of its 
subjects and practitioners. The two aspects are in tension with one another 
because, as a social fact, law never fully lives up to its idealized aspirations. 
For example, law promises legal equality but the contingencies of judicial 
administration mean this isn’t always guaranteed. As an ideal construct, law 
claims to regulate behavior in a way that guarantees everybody’s freedom 
equally, but as a social fact, it uses coercion against some. It can never 
guarantee full compliance and enforcement, and it never fully lives up to its 
normative standards. In Habermas’ view, these tensions are best seen as the 
recurrence, at different levels of analysis and in various ways, of a 
fundamental tension in the nature of law itself; its dual character. The 
central idea of the dual character of law is that of a tension “between facts 
and norms” or “facticity” and “validity,” between law’s actual operation and 
its idealizing presuppositions. (In fact the fundamental tension between 
facticity and validity doesn’t end with law, but runs all the way down to the 
basic operation of language.11)  

This view of law’s dual character calls for a distinctive methodology, 
according to which the idealizing normative presuppositions of law, from a 
participant’s perspective, are “rationally reconstructed” into a coherent 
picture. Such a reconstruction can illuminate the socially integrating force of 

                                                 
8 Ibid., 26-27. 
9 Ibid., 78-79. 
10 Ibid., 28-34. 
11 Ibid., 9-17. 
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law because it is to a degree already efficacious in practice. It “identif[ies] 
particles and fragments of an ‘existing reason’ already incorporated in 
political practices, however distorted these may be.”12 At the same time this 
reconstruction can function as a critical standard, identifying aspects of 
practice that do not live up to normative ideals (without the illusion that the 
tension between facts and norms can ever be transcended).13  

 
 

2.3 Legitimacy as the normative dimension of legal validity 

Now that I have introduced Habermas’ conception of law and its dual 
character, the second stage in explicating legitimacy as the normative 
validity of law as law is to explain the notion of normative validity. The core 
of Habermas’ conception of law consists in an account of legal validity, 
within which he locates his notion of legitimacy. In order to be able to 
comply with the law and to apply and enforce it, participants need to 
recognize legal demands as binding on them and to distinguish what counts as 
law and as lawful from what does not. The notion of legal validity is meant 
to express this sense of bindingness. 

On Habermas’ account, legal validity has two dimensions. In order to be 
considered valid, a legal norm must actually be implemented by institutions 
such as courts and enforcement agencies, and regularly complied with by 
subjects.14 He calls this “de facto validity.”15 A law the legal system fails to 
uphold loses its validity as a legal norm—it becomes dead letter. In a 
different sense, taking a law to be binding involves taking the law to be 
worthy of compliance. A law that is upheld by the authorities but cannot 
rationally be agreed to by its subjects fails to live up to its claim, as law, to 

                                                 
12 Ibid., 287. 
13 On the methodology of rational reconstruction with respect to law, see Bernhard Peters, 
“On Reconstructive Legal and Political Theory,” Philosophy & Social Criticism 20, no. 4 
(1994): 101-134; Kevin Olson, “Do Rights Have a Formal Basis? Habermas’ Legal Theory 
and the Normative Foundations of the Law,” Journal of Political Philosophy 11, no. 3 (2003): 
273-294; Jørgen Pedersen, “Habermas’ Method: Rational Reconstruction,” Philosophy of the 
Social Sciences 38, no. 4 (2008): 457-486; Michael K. Power, “Habermas and the 
Counterfactual Imagination,” Cardozo Law Review 17 (1996): 1005-1025. On rational 
reconstruction more generally, see Jürgen Habermas, “Reconstruction and Interpretation 
in the Social Sciences,” in Moral Consciousness and Communicative Action (Cambridge: MIT 
Press, 1990), 21-42. 
14 “[E]stablished law guarantees the enforcement of legally expected behavior and therewith 
the certainty of law.” Habermas, Between Facts and Norms, 198.  
15 Ibid., 29-30.  
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deserve compliance, and thereby fails to be a valid legal norm in a normative 
sense—Habermas calls this law’s “normative validity” or “legitimacy.” 
Legally valid law is both normatively and positively binding on subjects. So 
in this concept of legal validity, the dual character of law—the tension 
between facticity and validity—manifests itself again, in the form of two 
basic dimensions: its “de facto validity,” which refers to its factual 
implementation, namely its capacity for coercion as a means of ensuring a 
certain level of actual compliance, and its “normative validity” or worthiness 
of respect. He reserves the term “legitimacy” for this latter, normative 
dimension of legal validity: legitimacy designates the normative validity of law. 
(Note that Habermas’ use of this distinction between “de facto validity” and 
“legitimacy” does not map onto the distinction, important in the rest of this 
dissertation between what is legitimate (de jure) and what is merely taken to 
be so (de facto); his sense of “de facto validity” also refers to compliance due 
to the threat of sanctions).  

Habermas arrives at this two-dimensional conception of legal validity by 
reconstructing law from the participant point of view as opposed to that of a 
disengaged observer. Taking a closer look at his account of the participant 
point of view can explain why law requires these two senses of bindingness. 
He distinguishes two basic attitudes that subjects confronted by law can take 
toward it. Law can be approached with a “strategic,” “objectivating” 
attitude or a “communicatively rational,” “performative” attitude.16 As he 
puts it:  

Modern law presents itself as Janus-faced to its addressees: it leaves it up to them 
which of two possible approaches they want to take to law. Either they can 
consider legal norms merely as commands, in the sense of factual constraints on 
their personal scope for action, and take a strategic approach to the calculable 
consequences of possible rule violations; or they can take a performative attitude in 
which they view norms as valid precepts and comply “out of respect for the 
law.”17 

This distinction refers to the self-understanding of subjects who are confronted 
with law as a social fact and who must make up their mind as to how to 

                                                 
16 “The double reference of legal validity to de facto validity as measured by average 
acceptance, on the one hand, and to the legitimacy of the claim to normative recognition, 
on the other, leaves addressees with the choice of taking either an objectivating or a 
performative attitude toward the same legal norm.” Ibid., 30. 
17 Ibid., 448.  
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relate to it.18 A subject who adopts a strategic attitude is oriented to personal 
success (satisfaction of perceived interests) by means of instrumental 
rationality. From this perspective, the law appears as a factor in calculating 
the optimal course of action. An agent who adopts a performative attitude, 
by contrast, is oriented not merely to personal success but to a shared 
understanding with other subjects of what ought to be done. From this 
perspective, law appears as the “communicatively rational” expression of the 
shared understanding of a legal community. So strategically oriented 
subjects of law understand themselves as instrumentally rational agents who 
behave in accord with the law due to its threat of sanctions (de facto 
validity), whereas those oriented performatively understand themselves as 
democratic citizens who view the law as an expression of their collective will, 
and therefore as legitimate (as normatively valid). From either perspective, 
law must meet certain criteria in order to be considered valid and to 
motivate compliance. The strategically oriented agent must actually perceive 
the law as a force to be reckoned with, while the performative agent must 
actually perceive the law as worthy of respect. The duality of legal validity is 
meant to make law motivationally efficacious from both perspectives, by 
capturing both kinds of requirement at once: 

 The legal validity of a norm—and this is its point—means, now, that two things 
are guaranteed at the same time: both the legality of behavior, in the sense of an 
average norm compliance that, if necessary, is enforced by sanctions; and the 
legitimacy of the rule itself, which always makes it possible to follow the norm 
out of respect for the law.19 

So law’s socially integrating function is dependent on the extent to which 
it can actually motivate subjects with either stance toward it. This account of 
the participant perspective on law explains why Habermas thinks a 
normative account of law is indispensible for a sociological explanation of 
law (I will get back to this below).  

 
 

2.4 Normative validity and democracy 

As we have seen, Habermas calls the normative dimension of legal validity 
“legitimacy.” Let’s now zoom in on this notion of legitimacy as normative 

                                                 
18 Ibid., 30-32. The distinction between these attitudes toward law goes back to the roots of 
Habermas’ action theory; Jürgen Habermas, The Theory of Communicative Action, trans. 
Thomas McCarthy, vol. 1 (Boston: Beacon Press, 1984), 286-295. 
19 Habermas, Between Facts and Norms, 31. 
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validity to see what it involves. For Habermas, the normative validity of law 
is intrinsically related to democracy. It is measured against the “democratic 
principle” which states that legal norms are legitimate if and only if they can 
be affirmed by participants in rational discursive procedures of legislation, 
that is, democratic procedures. As Habermas formulates this democratic 
principle: “only those statutes may claim legitimacy that can meet with the 
assent (Zustimmung) of all citizens in a discursive process of legislation that in 
turn has been legally constituted.”20 This principle gives expression to the 
performative attitude toward law of citizens oriented to mutual 
understanding: “[The democratic principle] explains the performative 
meaning of the practice of self-determination on the part of legal consociates 
who recognize one another as free and equal members of an association they 
have joined voluntarily.”21 How does Habermas arrive at this notion of 
normative validity as tied to democratic procedures?  

To explain this, we need to take a closer look at his notion of validity in 
general (as opposed to the specific validity of law). Habermas understands 
the idea of validity in light of his theory of communicative rationality. 
According to this theory, validity means correctness not as measured by 
some objective standard but as intersubjective recognition on the part of 
rational individuals aimed at reciprocal understanding. Validity claims are 
subject to rational discussion. Habermas suggests that to put forward a 
validity claim is to presume it to be capable of achieving recognition among 
all rational participants if such an argumentative process were to take place 
under ideal conditions.22 Since one can never be sure that no successful 
counter-argument could be made, a presumption of validity is 
counterfactual. So validity claims are in principle always open to challenge. 
Translated into actual practice, a claim to validity represents a falsifiable 
presumption of justifiability. For this presumption to be made plausible, it 
must hold up in an actual discursive practice in which the force of the better 
argument leads the way and which is appropriate to the type of claim at 
issue (different kinds of validity claims have different appropriate procedures 
of justification).  

We must now specify what validity means with respect to legal norms. 
Norms represent validity claims that purport to regulate conduct (another 
type of validity claim, for example, is a truth-claim). The validity of norms 
(of any kind) is represented by the “discourse principle”: “Just those action 

                                                 
20 Ibid., 110. 
21 Ibid. 
22 Ibid., 12-21; Habermas, Theory of Communicative Action, 1:305-319.  
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norms are valid to which all possibly affected persons could agree as 
participants in rational discourses.”23 The discourse principle articulates the 
meaning of validity with respect to norms—it “merely expresses the 
meaning of postconventional requirements of justification.”24 This abstract 
principle requires further specification; Habermas differentiates between 
different modes of validity for moral, legal, ethical, and prudential norms.25 
Each is subject to discursive justification, but the processes in which this 
occurs take different shapes. In the case of legal validity claims, the rational 
process takes the form of an institutionalized set of procedures, the 
democratic process. The normative validity of legal norms is represented by 
further specifying the discourse principle as the “democratic principle”: 
“only those statutes [laws] may claim legitimacy that can meet with the 
assent (Zustimmung) of all citizens in a discursive process of legislation that in 
turn has been legally constituted.”26 In both principles, the requirement of 
assent or agreement articulates the idea of rational justifiability, because it 
makes the assumption plausible that no convincing counter-argument can 
be made.  

This brief account of the discourse-theoretical underpinning of 
Habermas’ conception of law explains the link between normative validity 
and democracy. It is important to stress that all this, according to Habermas, 
is internal to the concept of law itself.27  

 
 

2.5 The complex relation between law and morality 

This link between legitimacy and democracy is our starting point for 
explaining the last aspect of the conception of legitimacy that I attribute to 
Habermas: that legitimacy is the normative validity of law as law, rather 
than, say, morality or ethics. I address the distinctiveness of law’s 

                                                 
23 Habermas, Between Facts and Norms, 107. 
24 Ibid.  
25 Jürgen Habermas, “On the Pragmatic, Ethical, and Moral Employments of Practical 
Reason,” in Justification and Application: Remarks on Discourse Ethics, trans. Ciaran Cronin 
(Cambridge, MA: MIT Press, 1993), 1-17. Cf. note 28.  
26 Habermas, Between Facts and Norms, 110. 
27 For example, Habermas speaks of the “conceptually unavoidable pragmatic 
presuppositions of legitimate lawmaking” Ibid., 289. One might question this; Habermas 
himself discusses archaic forms of authority and would perhaps grant that this is a distinctly 
modern view of law. Ibid., 23-25. The question remains whether it is plausible that all this is 
implicit in the concept of (modern) law as such, rather than one (perhaps compelling) view 
of law. 
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normativity through a discussion of Habermas’ distinction between 
legitimacy and moral rightness.28 One possible way of casting the relation 
between morality and law would be to say that legitimacy is the moral 
component of valid law; in order to be legitimate, law must meet, or at least 
not violate, certain morally specified criteria. Indeed, Habermas maintains 
that law should not violate moral principles.29 So why not connect law’s 
normativity directly with morality, by claiming that laws are deserving of 
respect insofar as they are morally right? According to Habermas, to put it 
this way would be to take morality as a standard external to law itself; to 
postulate a second, higher law—“morality” or “natural law”—as the 
measure of positive law. Such a “duplication of the concept of law” is 
“sociologically implausible and has awkward normative consequences,” 
though it is not very clear what Habermas takes these consequences to be.30 
In any case, he argues that it fails to take the full complexity of law, in both 
its positive and its normative aspects, into account. “As used for the validity 
component of legal validity, the expression ‘legitimacy’ designates the 
specific kind of prescriptive validity (Sollgeltung) that distinguishes law from 
‘morality.’”31  

Nonetheless, legitimacy and morality are related. Law and morality both 
consist of justified norms that represent “how action conflicts can be 
consensually resolved against the background of intersubjectively recognized 
normative principles and rules.”32 He describes their relation as 
“complementary,”33 says that law and morality must “harmonize,”34 and 

                                                 
28 Habermas distinguishes morality, which pertains to universal norms of interaction, from 
ethics, which refers to the self-understanding of a particular community or individual; 
Habermas, “On the Pragmatic, Ethical, and Moral Employments of Practical Reason.”; 
Habermas, Between Facts and Norms, 95-98. Moral normativity seems to be the most plausible 
candidate to subsume legitimacy under, but Habermas’ point could be extended to ethical 
and prudential norms as well. An example of a prudential grounding of legitimacy is 
discussed in Habermas, Between Facts and Norms, 290-295.  
29 Ibid., 106, 167.  
30 Ibid., 105. Cf. 106: “In virtue of the legitimacy components of legal validity, positive law 
has a reference to morality inscribed within it. But this moral reference must not mislead us 
into ranking morality above law, as though there were a hierarchy of norms. The notion of 
a higher law (i.e., a hierarchy of legal orders) belongs to the premodern world. Rather 
autonomous morality and the enacted law that depends on justification stand in a 
complementary relationship.” 
31 Ibid., 156. 
32 Ibid., 106. 
33 Ibid. 
34 Ibid., 156. 
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that legitimacy “has a reference to morality inscribed within it.”35 Legal 
norms “claim to be in accord with moral norms, that is, not to violate them.”36 
To elucidate Habermas’ account of the complex relation between law and 
morality, we must explicate both their complementarity and their 
distinctiveness. The most salient points of comparison are summed up in 
Table 1. 

 

Table 1: Law versus morality in Between Facts and Norms 

 Law Morality 
Designation of normative 
validity 

Legitimacy Justice / moral rightness 

Principle Democratic principle Moral principle 
Form of norm Institutional (“legal 

form”) 
 

Intersubjectively 
recognized knowledge 

Function Impartial regulation of 
action conflicts; 
realization of collective 
goals 

Impartial regulation of 
action conflicts 

Mode of justification Institutionalized 
democratic procedures 

Rule of argumentation 

Motivating force Internal and external 
(conscience and coercion) 

Internal (conscience) 

Bindingness Normatively and 
positively binding 

Normatively binding 

Scope of validity Political/legal 
community 

Humanity 

Relevant reasons Moral, ethical, prudential Moral (“universalizable 
interests”) 

Source of normativity Democratic 
constitutional project 

Universal forms of 
communication 

 
The differences between legitimacy and morality derive primarily from a 

difference in the nature of moral and legal norms. This schema displays in 
several respects the more complex nature of legal norms compared to moral 
norms.37 This complexity is due especially to the fact that in legal validity, 

                                                 
35 Ibid., 106. 
36 Ibid., 155. 
37 The distinction between law and morality can also be explicated in terms of the 
autonomy of its subjects. “Unlike the moral autonomy that is equivalent to the capacity for 
rational self-binding, then, the autonomy of the legal person includes three different 
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facticity and validity are intertwined, which is not the case for morality. This 
is reflected in the form of legal norms: legal norms are institutionally 
embodied in a formalized legal system with administrative and enforcement 
agencies. As we’ll see, this intertwining of facticity and validity occurs even 
within the legitimacy-dimension of legal validity. In contrast, moral norms 
form a kind of intersubjective knowledge operating through the conscience 
of individuals.38 This difference in the nature of legal and moral norms has 
several important consequences: 

 
(a) The moral principle and the democratic principle are distinguished by 
their mode of rational justification. They both represent in some sense the 
abstract idea of impartial justification as represented by the discourse 
principle. But morality does so through a rule of argumentation (a principle 
of universalization) that derives its efficacy merely from the self-conscious 
application by individuals in their moral deliberations, while legitimacy does 
so through the institutionalized legislative procedures in which they 
participate.39 Both processes of justification are rational in that a filtering of 
reasons takes place on the basis of argumentation, but in the case of legal 
norms bad reasons are filtered out not by participants self-consciously 
applying a rule of universalization, but rather by de-subjectified and 
institutionalized procedures. “To the degree that practical reason is 
implanted in the very forms of communication and institutionalized 
procedures, it need not be embodied exclusively or even predominantly in 

                                                 
components: the jointly exercised autonomy of citizens, and the capacities for rational 
choice and for ethical self-realization.” Ibid., 451. Explicating it in these terms allows 
Habermas to substantiate his thesis of the co-originality of public and private autonomy, or 
rule of law and popular sovereignty. I leave this important aspect out of consideration 
because here I focus on the relation between legitimacy and morality, not on Habermas’ 
very complex specification of public and private autonomy.  
38 One may wonder whether “postconventional morality” (Ibid., 79.) isn’t also a kind of 
institution with some sense of facticity, but I leave this aside because it would require a 
much more extensive treatment of his discourse theory of morality. See Jürgen Habermas, 
Moral Consciousness and Communicative Action, trans. Cristian Lenhardt and Shierry W. 
Nicholsen (Cambridge, MA: MIT Press, 1990); Jürgen Habermas, Justification and 
Application: Remarks on Discourse Ethics, trans. Ciaran Cronin (Cambridge, Mass.: MIT Press, 
1993). 
39 “[T]he moral principle functions as a rule of argumentation for deciding moral questions 
rationally. […] Whereas the moral principle operates at the level at which a specific form of 
argumentation is internally constituted, the democratic principle refers to the level at which 
interpenetrating forms of argumentation are externally institutionalized.” Habermas, 
Between Facts and Norms, 110.  
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the heads of collective or individual actors.”40 Thus citizens do not bear the 
full burden of rationalizing legislation as subjects—in a sense, rationality is 
outsourced to a constellation of institutionally embodied procedures. (It 
should be noted that Habermas construes the democratic legislative process 
very broadly. It includes, notably, an informal public sphere in which 
reasons can come forward that inform the more formalized decision 
procedures of, for example, parliament. It also includes bargaining practices, 
in addition to practices aimed at mutual understanding, insofar as these 
practices are themselves discursively justified.41)  

This suggests that a subordination of law to morality locates the source of 
the normativity of law in the wrong place. Legitimacy refers, according to 
Habermas, not to normative standards external to law, but to standards that 
are implicit in democratic legal and political practices and thereby 
constitutive of law. Morality, by contrast, has its source of normativity not in 
legal and political practices, but in the communicative use of reason as such. 
A reduction or subordination of law to morality therefore fails to recognize 
how the validity of law is established.  

(b) The validity claimed by legal norms is more limited in scope than that 
of moral norms. Moral norms claim universal validity. Their validity is 
articulated by a moral principle of universalization, which represents a 
standpoint of impartiality from the perspective of humanity.42 In contrast, 
the validity of legal norms is limited to the specific legal community in which 
they are formulated. Legitimacy, too, represents an impartial perspective 
(both the moral principle and the democratic principle are 
operationalizations of the discourse principle, which articulates the idea of 
impartiality as such), but one limited by the extent of the community. “In 
general, [legal norms] do not say what is equally good for all human beings; 
they regulate the life context of the citizens of a concrete legal 
community.”43  

                                                 
40 Ibid., 341. Cf. 301: “The ‘self’ of the self-organizing legal community disappears in the 
subjectless forms of communication that regulate the flow of discursive opinion- and will-
formation in such a way that their fallible results enjoy the presumption of being 
reasonable.” Cf. William Rehg and James Bohman, “Discourse and Democracy: The 
Formal and Informal Bases of Legitimacy in Habermas’ Faktizität und Geltung,” Journal of 
Political Philosophy 4, no. 1 (1996): 79-99. 
41 Habermas, Between Facts and Norms, 108. 
42 “For a norm to be valid, the consequences and side effects that its general observance can 
be expected to have for the satisfaction of the particular interests of each person affected 
must be such that all affected can accept them freely.” Habermas, Moral Consciousness and 
Communicative Action, 120. 
43 Habermas, Between Facts and Norms, 153. 
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 (c) The positivity of law affects what kind of reasons can be legitimately 

raised in justifying particular norms. Law is “too concrete to be justified by 
moral considerations alone.”44 Because valid moral norms reflect only what 
can be accepted from a standpoint of humanity, their content is universally 
valid but relatively thin. Moral norms are not selective enough to provide a 
system of legal norms with sufficient content in order to regulate the 
interactions between individuals and achieve social integration. 
Furthermore, legal norms do not only have the function of regulating the 
behavior of subjects in a way that allows each his private sphere of action, 
they are also employed to realize the common goals a legal community sets 
for itself:  

Valid legal norms indeed harmonize with moral norms, but they are 
“legitimate” in the sense that they additionally express an authentic self-
understanding of the legal community, the fair consideration of the values and 
interests distributed in it, and the purposive-rational choice of strategies and 
means in the pursuit of policies.45 

The input of the legislative process cannot be limited to considerations of 
interests that can be generalized in the eyes of humanity. The reasons that 
support the justification of legal norms can be moral, ethical, and 
prudential.46 “In justifying legal norms, we must use the entire breadth of 
practical reason. However, these further reasons have a relative validity, one 
that depends on the context.”47  

Therefore not only the scope of validity is different for moral and legal 
norms (as in (b)), but also their cognitive status. Whereas moral norms have a 
“purely cognitive validity claim” according to which moral questions are 
rationally decidable,48 legal validity has an irreducible contingency in 
relation to the will and desire—“value-orientations, goals, and interest 
positions”49—of legal subjects: “On account of this relation to the de facto 
substratum of a legal community's will, a volitional moment enters into the 
normative validity dimension—and not just into the socially binding 
character—of legal norms.”50  

                                                 
44 Ibid., 452. Cf. 152. 
45 Ibid., 156. 
46 Ibid., 108. Among these, Habermas suggests, moral questions take priority; Ibid., 282.  
47 Ibid., 156. 
48 “because the principle of universalization provides a rule of argumentation that makes it 
possible to decide moral-practical questions rationally.” Ibid., 155. 
49 Ibid., 156. 
50 Ibid. 
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(d) Law’s positivity not only generates differences of formulation and 

justification between legal and moral norms, but also differences of 
application. Due to the fact that law is not merely a “system of knowledge” 
but also a “system of action,”51 valid legal norms are not only internally 
binding, through citizens’ conscience, but also externally, in the sense that 
obedience can be coerced. Concomitantly, law motivates not only internally 
(insofar as citizens adopt a “performative” attitude) but externally as well 
(through the consideration of sanctions from a strategic point of view). This 
relates to a difference in social efficacy. Law can play a more significant role 
in maintaining social order than morality: “Because motivations and value 
orientations are intertwined in law as an action system, legal norms have an 
immediate effect on action in a way that moral judgments do not.”52 In 
other words, law has far greater socially integrating force.  
 
If law and morality constitute different kinds of norms with different senses 
of validity, the question rises what constitutes the connection between them. 
In what way does law have a “reference to morality inscribed within it”? 
And what guarantees that legitimate laws “harmonize” with moral norms? 
As far as I can see, there are two connections according to Habermas’ 
framework: the structural similarity between the moral and democratic 
principle as articulations of the discourse principle, and the fact that moral 
reasons are integral to legislative discourse. Both law and morality, if 
properly validated, are legitimate or right with reference to the discourse 
principle. This gives them a structural similarity, insofar as they purport to 
instantiate the impartial standpoint of justification: they share a “common 
postmetaphysical basis of justification.”53 The second connection between 
legitimacy and morality is that moral reasons (i.e. reasons that claim to 
reflect universalizable interests), while not by themselves sufficient to render 
most laws legitimate (as we have seen above), are an integral part of the 

                                                 
51 Ibid., 107. Cf. p. 79: “Law is two things at once: a system of knowledge and a system of 
action. It is equally possible to understand law as a text, composed of legal propositions and 
their interpretations, and to view it as an institution, that is, as a complex of normatively 
regulated action.”  
52 Ibid., 79-80. 
53 Ibid., 453. 
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legislative process.54 Law is certainly not morally neutral, but neither 
connection makes morality prior to legitimacy.55 

Admittedly, this only begins to address the complicated relation between 
the two. What, for instance, guarantees that the moral aspects of a question 
actually receive their due attention in political discourse? Harmony between 
law and morality can only be achieved through the legislative process itself. 
Indeed, as Thomas McCarthy points out, while moral discourse is 
analytically distinct from political discourse, “in practice political deliberation 
is not so much an interweaving of separate discourses as a multifaceted 
communication process that allows for fluid transitions among questions and 
arguments of different sorts.”56 Moreover, “discussing legal norms under the 
aspect of justice is not the same as discussing moral norms from a strictly 
universal, wholly decontextualized, moral point of view.”57 So it seems that 
the fact that moral considerations inform legislation can guarantee a 
harmony of law and morality (preclude that laws violate moral norms), only 
insofar as the legislative process is truly rational and sufficiently informed by 
a public sphere in which relevant moral reasons are in fact raised. The 
relation between legitimacy and morality, then, seems to reproduce the 
tension between facts and norms.  

                                                 
54 Ibid. The exception are basic rights, which “regulate matters of such generality that 
moral arguments are sufficient for their justification.” Jürgen Habermas, “Kant’s Idea of 
Perpetual Peace: At Two Hundred Years' Historical Remove,” in The Inclusion of the Other: 
Studies in Political Theory (Cambridge, MA: MIT Press, 1998), 191. 
55 This holds on condition that the discourse principle is not a moral principle, as Habermas 
maintains. Against this, Stefan Rummens argues that the discourse principle must itself be 
seen as a moral principle. Stefan Rummens, “Debate: The Co-originality of Private and 
Public Autonomy in Deliberative Democracy,” Journal of Political Philosophy 14, no. 4 (2006): 
469-481. Cf. Karl-Otto Apel, “Regarding the relationship of morality, law and democracy: 
on Habermas’s Philosophy of Law (1992) from a transcendental-pragmatic point of view,” 
in Habermas and Pragmatism, ed. Mitchell Aboulafia, Myra Bookman, and Catherine Kemp 
(London: Routledge, 2002), 17-30. Habermas appears not to be entirely consistent in his 
separation of legitimacy and morality. For example, he apparently takes the kinds of 
obligations established by legal norms to be moral obligations. “The philosopher should be 
satisfied with the insight that in complex societies, law is the only medium in which it is 
possible reliably to establish morally obligated relationships of mutual respect even among 
strangers.” Habermas, Between Facts and Norms, 460. This remark is puzzling because without 
grounding of law in morality, which Habermas refuses, it is difficult to see how citizens can 
be said to be morally obligated rather than politically obligated by law (in the sui generis sense of 
normativity Habermas attributes to law). Perhaps Habermas means instead that law is a 
condition under which it is possible to establish moral obligations? 
56 McCarthy, “Legitimacy and Diversity,” 1105. 
57 Ibid., 1104. 
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A slightly different reading of this relation is provided by Gordon 

Finlayson, who speaks of the “moral permissibility requirement” for legal 
norms: “On Habermas’s view if a law is unjust, because it violates a valid 
moral norm, it is therefore illegitimate.”58 Such a reading suggests that there 
is a set of moral norms that one can use to test laws in order to falsify their 
legitimacy. This view is indeed suggested by some of Habermas’s remarks, 
for example when he states that “a legal order can be legitimate only if it 
does not contradict basic moral principles”59 or that “only the compatibility 
of all discursively achieved or negotiated programs with what is morally 
justifiable ensures that the discourse principle has been thoroughly 
applied.”60 But such a moral permissibility requirement treats morality as an 
external standard for judging the legitimacy of legal norms, subordinating 
law to morality, a move that Habermas resists (at least at certain points). My 
reading suggests that moral impermissibility can at most serve as an indirect 
indicator of illegitimacy for Habermas; a law that commits gross violations 
of morality cannot be presumed to have been constituted through a 
sufficiently rational process. But the reason why the law is illegitimate is not 
that it violates a moral norm but that the procedures that produced it do not 
live up to the democratic principle. There is clearly more to be said, but 
doing so would require us to delve much deeper into Habermas’ discourse 
theory of morality. I want instead to focus more closely on a problem 
inherent in his conception of legitimacy. 

 
 

2.6 Disambiguating the participant perspective  

So far I have tried to unpack my claim that Habermas’ conception of 
legitimacy is captured well by the phrase “the normative validity of law as law.” 
One thing that makes his approach interesting is its promise to link 
normative validity with empirical relevance by focusing on the tension 
within law between facticity and validity. It thereby promises to go beyond 
the traditional division of labor, which delegates a purely normative task to 
political philosophy, as separate from empirical social science. Moreover, his 
approach differs from normativism in that normativity is immanently 

                                                 
58 James Gordon Finlayson, “The Habermas–Rawls Dispute Redivivus,” Politics and Ethics 
Review 3, no. 1 (2007): 157. 
59 Habermas, Between Facts and Norms, 106. 
60 Ibid., 167. Cf. 282: “The law of a concrete legal community must, if it is to be legitimate, 
at least be compatible with moral standards that claim universal validity beyond the legal 
community.” 



DISPUTING HABERMAS 

 

69 
connected with legal-political practice. Rather than postulating a normative 
theory prior to politics, a normative account of law is inherently bound up 
with an empirical account of it. On this view, the relation between theory 
and practice is not that of application of theoretically justified normative 
knowledge to practice, but explication of a kind of normativity that is already 
implicit in practice. Habermas does so by adopting a methodology that aims 
to rationally reconstruct the normative presuppositions of democratic 
constitutional practices from a participant standpoint.  

What does this tell us about the predicament of an actual subject 
confronted by law and facing the question of how to relate to it? According 
to this theory, addressing this predicament in the context of a constitutional 
democracy is a matter of determining whether actual legal-political practice 
can be seen to a sufficient degree as an implementation of the democratic 
principle and hence as rationally justified. Habermas’ conception of 
legitimacy takes law and legal norms to be the object of evaluation of 
legitimacy-claims, and the democratic principle as their appropriate 
normative reference. But if this principle is presented as being implicit in 
constitutional-democratic practice, and its normative bindingness is 
supposed to derive from that, it appears to be normative only for those who 
already take themselves to be participants in this practice. Recall that, as 
Habermas puts it, “[the democratic principle] explains the performative 
meaning of the practice of self-determination on the part of legal consociates 
who recognize one another as free and equal members of an association they 
have joined voluntarily.”61 This does not seem to articulate or address the 
predicament of someone who is puzzled about whether she should see 
herself as a democratic citizen in the first place, rather than someone merely 
taken to be a citizen by others and, especially, by the state. This is made 
pressing by the fact that for most citizens, the constitutional-democratic state 
is not an “association they have joined voluntarily” in a literal sense, but 
rather one with which they find themselves confronted. On this line of 
thinking, Habermas’ claim that the normative validity of law as law is 
implicit in practice might seem like a form of conventionalism that fails to 
address this predicament.  

There is something to this objection, but as it is formulated it is much too 
simple. It misses the fact that Habermas claims that constitutional 
democracy is not just any practice (or set of practices), but one that can be 
seen as an institutionalized implementation (articulated by the democratic 
principle) of the idea of rational justification of norms as such (articulated by 

                                                 
61 Ibid., 110. 
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the discourse principle); and that this latter principle is something to which 
subjects commit themselves in virtue of raising and disputing normative 
validity-claims. Still, I think that there is something about the predicament a 
subject faces when confronted by law that is not captured by the notion of 
legitimacy as the normative validity of law as law, and is even obscured by it. 
We have to dig deeper into Habermas’ theoretical framework to make this 
clear. I will argue that a tension between facts and norms occurs between 
the perspectives of actual political subjects and Habermas’ discourse-
theoretical construal of respect for law. This ambiguity results from a more 
fundamental tension in his methodology between the rational reconstruction 
of the self-understanding of constitutional-democratic practices and the 
actual plurality of perspectives of subjects in relation to law. This reveals a 
further moment of contingency in Habermas’ conception of legitimacy—a 
moment of contingency that harbors a dimension of political contestability 
which is obscured and domesticated by his discourse-theoretic account of 
legitimacy in terms of the democratic principle.  

These claims require some elaboration. The problem becomes apparent 
in the way in which Habermas construes subjects’ possible ways of self-
understanding in relation to law. As we have seen, his conception of law 
relies crucially on the distinction between two different attitudes that subjects 
can take toward it: the “performative” and “strategic” attitude. Consider the 
following passage:  

However, if the orientations to personal success and to reaching understanding 
exhaust the alternatives for acting subjects [as Habermas believes they do—TF], 
then norms suitable as socially integrating constraints on strategic interactions 
must meet two contradictory conditions that, from the viewpoint of the actors, 
cannot be simultaneously satisfied. On the one hand, such rules must present de 
facto restrictions that alter the relevant information in such a way that the 
strategic actor feels compelled to adapt her behavior in the objectively desired 
manner. On the other hand, they must at the same time develop a socially 
integrating force by imposing obligations on the addressees—which, according 
to my theory, is possible only on the basis of intersubjectively recognized 
normative validity claims.62 

This passage shows again the connection Habermas wants to establish 
between the validity dimensions of law (de facto validity and legitimacy) and 
its motivational efficacy; legal norms must have an effect on the motivations 
and actions of subjects in order for law to have “socially integrating force.” 
This happens in two ways, corresponding to the different attitudes toward 
law, namely by changing the equations of utility-calculations by means of 

                                                 
62 Ibid., 27. 
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sanctions and by imposing obligations. This is why, for Habermas, 
legitimacy as the normative validity of law as law is essential to an adequate 
understanding of law even from a sociological perspective.  

However, Habermas’ construal of the participant perspective toward law 
in terms of the distinction between the performative and strategic attitudes is 
ambiguous. On the one hand, the “performative” as opposed to the 
“strategic” stance toward law is defined in terms of respect for the law and the 
obligations it imposes. It involves recognition of the law as expressing what 
one ought to do as opposed to something one merely strategically has to take 
into account.  (Recall this statement, for example: “Either they can consider 
legal norms merely as commands, in the sense of factual constraints on their 
personal scope for action, and take a strategic approach to the calculable 
consequences of possible rule violations; or they can take a performative 
attitude in which they view norms as valid precepts and comply ‘out of 
respect for the law.’”63) On the other hand the performative attitude is 
defined in terms of an orientation toward mutual understanding with others as 
opposed to personal success, which is cashed out in cognitive terms: claims 
to legitimacy must be “rationally acceptable.”64 These aspects are fused 
together: to adopt a performative attitude toward law is to be motivated by 
respect for law, which is to be oriented toward rational mutual 
understanding with other citizens. Habermas thereby aligns two distinctions: 
between the different attitudes toward law to which it appeals for its 
motivational efficacy (a desire to avoid sanctions, and respect), and the 
action-theoretic distinction between different orientations toward other 
subjects (strategic and communicative).  

Yet this two-pronged conception of legal validity does not map onto his 
action theory as neatly as Habermas suggests. It is not clear exactly how a 
performative orientation toward others qua communicative agents 
encountered in a practical situation corresponds to recognition of law as 
expressing one’s relation to others qua fellow citizens (members of the same 
legal community). There is more involved in the difference between a 
communicative stance toward others and a stance of recognition toward law 
than Habermas acknowledges. To clarify this point, consider two different 
ways in which one might speak of a participant perspective toward law. The 

                                                 
63 Ibid., 448.  
64 Ibid., 18, 39. Cf. p. 27: “they must at the same time develop a socially integrating force 
by imposing obligations on the addressees—which, according to my theory, is possible only 
on the basis of intersubjectively recognized normative validity claims.”  
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stances toward law might, as it were, be construed from two different points 
of view:  

(a) On the one hand, there is law as it appears, phenomenologically, from 
the perspective of a subject confronted with it. From this perspective, law 
appears as an object of evaluation to participant-subjects, as something that 
seeks to regulate behavior by both asking for and demanding compliance, 
through a claim to legitimacy, and a threat of coercion. A subject can 
(according to Habermas’ action theory) deal with this in two ways; by 
strategically calculating the expected consequences of compliance and non-
compliance, or by communicatively assessing and disputing its claim to 
legitimacy. Crucially, the performative stance, in this sense, is that of a 
communicative orientation to mutual understanding with concrete others 
within the action-situation. It involves willingness to provide and 
responsiveness to reasons, rather than trying to attain one’s goals by other 
means of influence.65   

(b) On the other hand, the possible stances or attitudes toward law can be 
construed from the perspective of law as it presents itself, as it addresses its 
subjects, according to “the normative self-understanding of the 
constitutional state, as explained in discourse-theoretic terms.”66 From this 
rationally reconstructed point of view, citizens appear as addressees of legal 
norms who can be motivated to comply by means of valid justifications and 
sanctions. To the extent that it is rationally justifiable and effectively 
implemented, it can motivate subjects. On this construal of the participant 
perspective, participant-addressees have the choice between two stances; 
they can relate to it strategically or performatively and comply out of self-
interested calculation or respect for law. The performative stance, from this 
point of view, involves recognizing law as normatively binding and seeing 
oneself as a member of the legal community which it purports to represent.  

The performative stance in this latter sense cannot be equated or directly 
aligned with the former. An attitude of respect for law does not 
straightforwardly map onto a communicative orientation toward concrete 
others. Law, or constitutional democracy, is an abstraction, not a discursive 
other with whom one can directly engage in communication (although one 
might address its representatives). So whether law can be seen as 
representing a community of concrete others is precisely what is at stake in 

                                                 
65 Habermas, Theory of Communicative Action, 1:286-295; cf. Patchen Markell, “Contesting 
Consensus: Rereading Habermas on the Public Sphere,” Constellations 3, no. 3 (1997): 388-
391. 
66 Habermas, Between Facts and Norms, 288. Habermas also variously refers to the self-
understanding of “modern law” (41), “constitutional democracy” (462), and the “legal 
community” (41, 156). 
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the predicament subjects face when confronted by it. This tension between 
the participant perspective as seen by law as it presents itself or addresses 
itself to citizens (b), and as it appears to political subjects (a) can be seen as 
another manifestation of a tension between facts and norms; but this is not 
one that is made sufficiently explicit in Habermas’ account—on the 
contrary, it is kept away from view by his apparently neat alignment of legal 
validity and action theory.  

 
 

2.7 Disputing legitimacy  

What are the implications of this ambiguous construal of the participant 
perspective for Habermas’ conception of legitimacy as the normative validity 
of law as law? I think there are two important points. First, it marks a 
tension between his normative and empirical aspirations. The claim to the 
empirical efficacy of normative idealizations implicit in actual practice holds 
up to the extent that the rationally reconstructed normative understanding 
of law connects with the actual perspectives of participants—but the extent 
to which it manages to do this seems to become contingent if the normative 
pole of legal validity is not neatly aligned with a communicative practical 
stance on the part of actual subjects. Second, and more importantly for 
present purposes, it also points to a contingency with respect to his account 
of the appropriate normative reference of legitimacy. The notion of the 
normative validity of law as law treats legitimacy only as something claimed 
by law in relation to participant-addressees, not as something disputed and 
contested by participant-subjects. Prying apart the different ways of 
construing individuals’ stances toward the law reveals that the normative 
validity of law as law is a one-sided account of legitimacy. Despite 
Habermas’ turn to practice, it cannot make sense of actual subjects’ assessing 
and disputing law’s claim to legitimacy.  

Let me elaborate this point in more detail. Note, to begin, that on both 
ways of construing the participant perspective, participants who take a 
performative stance normatively evaluate law; that is, they assess whether the 
law’s claim to legitimacy is normatively binding on them. So for both we can 
ask: what is involved in evaluating and disputing this claim to legitimacy? In 
the case of participant-addressees it is quite clear, because according to 
Habermas’ reconstruction of law the appropriate normative reference of 
legitimacy-claims—the measure of whether the law is legitimate or merely 
purports to be so—is the democratic principle. For participant-addressees, 
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assessing and disputing legitimacy is a matter of applying this principle, 
trying to determine whether actual legislative procedures resemble rational 
discourse to a sufficient degree, where what counts as sufficient is open to 
dispute.  

But in the case of participant-subjects who take a performative stance 
(actual subjects confronted by law who communicatively orient themselves 
to others) it is not so simple. From this point of view, Habermas’ categories 
do not exhaust the range of possible attitudes toward law subjects can take, 
even when we accept his action-theoretic distinction between the strategic 
and communicative action-orientations toward others. Law as it appears to 
participant-subjects is never simply an implementation of the discourse 
principle, that is, of the idea of rational justification; rather, it appears as tied 
to a concrete state apparatus, purporting to represent a specific legal 
community. That is of course one reason why Habermas speaks of a 
permanent tension between facts and norms inherent in law. But the 
important point is that this contingency also affects his positing of the 
democratic principle as the appropriate normative reference of legitimacy-
claims. From the perspective of actual subjects confronted by law, taking the 
democratic principle to be the appropriate normative reference of 
legitimacy-claims already presupposes that they see themselves as citizens of 
a constitutional state—rather than merely being taken to be so by a coercive 
state apparatus. Yet there is nothing about a communicative action-
orientation toward others as such, in a particular action-situation in which 
one confronts the law, that makes this necessary. To communicatively assess 
a legitimacy-claim does not entail assessing it in light of the democratic 
principle. In disputing legitimacy, subjects can, and do, adduce all sorts of 
grounds for respect for law besides its discursive rationality.67 A 
communicative orientation toward others in disputing legitimacy does not 
proceed from a consensus on a principle of legitimacy, or presuppose that 
this will be reached; all it requires is an orientation toward concrete others 
characterized by willingness to provide reasons and to refrain from illicit 
(non-communicative) influence in convincing them.  

Habermas could respond to this by saying that, although they could 
adduce various sorts of grounds for respecting the law aside from its 
discursive rationality, such individuals would not have a fully reflective 
understanding of what they are doing in respecting the law. These grounds 
for respect for law are less then fully rational because they are incapable of 
attaining full intersubjective recognition—only the democratic principle can 

                                                 
67 Just think, for instance, of the various types of normativist conceptions of legitimacy (see 
chapter one).  
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attain that. And just in virtue of discursively engaging with others, they 
implicitly commit themselves to rendering their standard of legitimacy 
acceptable to all. With the democratic principle in hand as the appropriate 
normative reference of legitimacy-claims, and thus the proper ground of 
respect for law, he could systematically make explicit a distinction between 
law being taken to be normatively binding and being normatively valid; 
between on the one hand a mere sense of obligation, felt respect for law, and 
belief in legitimacy, and on the other genuine obligation, rationally motivated 
respect for law, and real legitimacy. But this is where the ambiguity in his 
construal of the participant perspective starts to rub. Consistently drawing 
this distinction reveals that the participant point of view from which the 
democratic principle as the normative reference of legitimacy-claims is 
formulated is not that of actual participant-subjects, but a reconstruction or 
idealization of them as participant-addressees: it is the perspective expected 
of them according to the self-image of constitutional democratic practices, 
the perspective that according to “constitutional democracy” they ought to 
take—ultimately, the perspective of their better, more rational selves. In 
treating the tension between facts and norms as his point of departure, 
Habermas acknowledges that the rationally reconstructed self-understanding 
of constitutional democracy represents the better self of actual legal-political 
practices: rational reconstruction “identif[ies] particles and fragments of an 
‘existing reason’ already incorporated in political practices, however 
distorted these may be.”68 But, furthermore, this idealized self-
understanding of constitutional democracy also construes an image of itself 
as seen from the “participant” perspective of actual participants’ better, 
more rational selves. In this way the normative validity of law as law is 
abstracted from the actual perspectives of participant-subjects and, in Kevin 
Olson’s apt phrase, “proceeds chiefly from a theorist’s projection of a 
participant’s point of view.”69 But if this is correct, it becomes difficult to see 
in what sense the democratic principle of legitimacy represents what is 
implicit in practice, as opposed to one version of what that practice ought to be 
like according to one of its subjects.  

Seeing oneself as a citizen (and the state as a constitutional democracy 
representing a legal community of which one is a member) is not just a 
matter of a taking a performative stance toward concrete others when 
                                                 
68 Habermas, Between Facts and Norms, 287. 
69 Olson, “Do Rights Have a Formal Basis?,” 288. Olson uses the phrase to characterize 
one of several ways of understanding rational reconstruction, leaving open whether it is 
exactly what Habermas is committed to, but my analysis shows it to be quite accurate as an 
interpretation.  
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assessing and disputing the law’s claim to legitimacy. Yet, while Habermas 
acknowledges (as we’ve seen above) that, on the side of the input of the 
democratic process, affective and volitional motivational resources play a 
role within the normative dimension of legal validity, they do not seem to 
affect considerations for the legitimacy of the outcomes—the question 
whether law is deserving of respect is conceived, from the reconstructed 
perspective of law, entirely in terms of its rational acceptability, and not with 
reference to the “de facto substratum of a legal community’s will.”70 So the question 
is how participant-subjects can self-identify as citizens (participant-
addressees) and see themselves as genuine members of a legal community—
a form of identification that seems far from straightforward if “[t]he ‘self’ of 
the self-organizing legal community disappears in the subjectless forms of 
communication that regulate the flow of discursive opinion- and will-
formation [...].”71 The question whether there is a need to have a state-
apparatus and a legal community in the first place cannot be fully addressed 
within the democratic legislative procedures that are at stake in this 
question. Even subjects who are oriented toward mutual understanding in 
Habermas’ sense cannot determine whether law is legitimate just by 
reference to the democratic principle; they need something that identifies a 
constitutional project as theirs so that they see themselves as citizens—
perhaps the narration of a foundational event, affective attachment to a 
constitution, or a transcendental moral justification.72 Habermas does not 
deny the importance of the affective aspects of allegiance to constitutional 
democracy, as his discussions of constitutional patriotism attest.73 But in 
stressing only the idea of rational justification as the reference for legitimacy-
claims, he renders such considerations external to legitimacy, immunizing 
                                                 
70 Habermas, Between Facts and Norms, 156. 
71 Ibid., 301. 
72 As Patchen Markell puts it: “[T]he norms ‘behind’ a constitution can become objects of 
identification and loyalty only via an admixture of particularity.” Patchen Markell, “Making 
Affect Safe for Democracy?: On ‘Constitutional Patriotism’,” Political Theory 28, no. 1 
(2000): 51. Such a supplement could be provided by a kind of affective attachment to the 
constitution that Habermas calls constitutional patriotism. Bonnie Honig makes a similar 
point: “Can rational discourse […] need the supplement of an event? […] Habermas needs 
[the foundational events of] Philadelphia and Paris to motivate his ‘constitutional 
patriotism.’ Without the events to conjure up a colorful human world of passion, loyalty, 
betrayal, idealism, and reason, the idea of affectively attaching to a constitution […] is 
about as attractive as kissing a typewriter.” Bonnie Honig, “Between Decision and 
Deliberation: Political Paradox in Democratic Theory,” American Political Science Review 101, 
no. 1 (2007): 12.  
73 Jürgen Habermas, “On the Relation Between the Nation, the Rule of Law, and 
Democracy,” in The Inclusion of the Other: Studies in Political Theory (Cambridge, MA: MIT 
Press, 2000), 129-153. 
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his conception of the normative validity of law as law from the contingencies 
that afflict these kinds of allegiance. 

These considerations imply that the law’s being taken to be legitimate, even 
by communicatively oriented subjects, is not just a matter of its rational justifiability 
by reference to the discourse principle, but depends also on a moment of 
identification with constitutional democracy which cannot be explained in 
terms of the democratic principle. From the rationally reconstructed 
perspective of law addressing itself to subjects, subjects appear already as 
citizens; but from the perspective of actual subjects treating law as an object 
of evaluation, their counting as citizens is also at stake. Yet the dimension of 
political dispute and contestation in which this can be made explicit is 
obscured by Habermas’ ambiguous construal of the participant perspectives 
toward law.74 From this point of view—or rather, these plural and 
multifarious points of view—the legitimacy-claim and its normative reference 
to the democratic principle as an implementation of the idea of rational 
justification are disputable.   

  
 

2.8 Conclusion 

Habermas’ theory of deliberative democracy has a lot to offer. It provides a 
highly original and sophisticated conceptualization of liberal-democratic 
ideals that is sociologically informed. In my account I have left these virtues 
underexposed, focusing attention on one central aspect of his complex 
theory: his conception of legitimacy as the normative validity of law as law. 
By arguing that this understanding of legitimacy is implicit in constitutional-
democratic practice, Habermas promises both to bridge normative and 
descriptive understandings of legitimacy, and to depart from the normativist 
understanding of the task of political philosophy by providing an explication 
rather than a justification of principles or criteria of political legitimacy. 
However, despite Habermas’ turn to practice, his account cannot fully make 
                                                 
74 This brings out one of the ways in which Habermas’ reliance on a supposedly neutral 
notion of communicative rationality masks unavoidable forms of political contestation—a 
manifestation of what Bert van den Brink calls the “tragedy of liberalism:” “[Habermas’] 
trust in the strong neutrality of his procedural understanding of practical reason ultimately 
motivates him to characterize conflicts that I would label ‘tragic’ as conflicts between a 
higher and a lower form of rationality. [...] However, as soon as we acknowledge that the 
burden of proof is not only on the subjective side, but also on the side of communicatively 
generated norms, the tragic character of some normative conflicts becomes visible.” van 
den Brink, The Tragedy of Liberalism, 124. 
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sense of actual subjects’ assessing and disputing law’s claim to legitimacy due 
to an ambiguity between legal validity and action-theory in his construal of 
the participant perspective.  

This kind of problem is bound to be raised by any account of legitimacy 
that claims that the appropriate principles or criteria are implicit in practice, 
at least insofar as that practice is not shown to be necessary and 
unavoidable. Habermas would need to secure the distinction between 
legitimacy de facto and de jure theoretically to defend the claim that the 
democratic principle is the appropriate normative reference—appealing to 
something to which subjects are always already committed, prior to politics. 
That would push Habermas in a normativist direction.75 But that is not the 
only way of responding to this problem, nor is Habermas’ the only way of 
taking a turn to political practice. Another approach would be to allow for 
the possibility that those principles and criteria are for some reason to some 
extent essentially contested and to explore what could be political about 
political legitimacy.  

To put the point in different terms, Habermas provides a conception of 
democratic legitimacy internal to constitutional democracy, but not a 
conception of political legitimacy in terms of the practice of disputing 
legitimacy. To look forward, I will argue that this misses precisely the 
political point of the notion of legitimacy. Legitimacy isn’t just something 
claimed by law but also a concept used by citizens to dispute law’s normativity. 
A conception of political legitimacy needs to take practices of contestation of 
political authority into account from the start. In the next chapter, I will 
show that Robert Brandom’s social pragmatism holds promise for 
developing a distinctly political conception of legitimacy. On such an 
approach, the distinction between what is merely taken to be legitimate (de 
facto), and what is indeed legitimate (de jure) is rendered perspectivally, from the 
situated point of view of actual political subjects. As I will show in the 
following chapters, this provides a compelling account of practice of 
contesting and disputing legitimacy without collapsing the distinction 
between what is legitimate and what is merely taken to be so. 

                                                 
75 Karl-Otto Apel takes such a position, conceiving legitimacy as moral legitimacy: “[...] I 
want to state that the principle of positive law or, respectively, the constitutional state, in 
contradiction to the ideal principle (U) of morality, cannot be grounded solely on the basis of 
the primordial discourse principle. For through this avenue alone one could not ground the need 
for a power monopoly of the constitutional state. (At this point a further foundational 
argument is needed against those philosophers who—like the classical anarchists—plead for 
freedom from domination.)” Apel, “Regarding the relationship of morality, law and democracy,” 
23. 



 
CHAPTER THREE 

SOCIAL PERSPECTIVES AND FARCICAL PRACTICES: 
POLITICIZING BRANDOM’S SOCIAL PRAGMATISM 

[I]n a natural order of things, there are always multiple geniuses, who mutually 
incite each other to action, as they also hold each other within the bounds of 
measure. That is the crux of the Hellenic notion of contest: it detests autocracy 
and fears its dangers; it craves, as protection against the genius—a second genius.1 

—Friedrich Nietzsche 

 
 
  
 

3.1 Introduction  

So far I have reviewed current conceptions of political legitimacy, bringing 
out in chapter one the traditional division of labor between normativist 
political philosophy and positivist social science, and paying particular 
attention to Habermas’s attempt to go beyond it. Most political philosophers 
dive right into the question when a political authority is legitimate, in 
advance of asking what it is to take it to be legitimate. To them, answering 
this question is a matter of correctly applying criteria of legitimacy that have 
been theoretically justified. This requires that we can draw, from a 
theoretical standpoint, a distinction between de jure and de facto legitimacy, 
between what is genuinely legitimate and what is merely taken to be so. 
Social scientists, by contrast, leave the matter of theoretical justification 
aside, focusing instead on analysis of the causal efficacy of given beliefs and 
attitudes of individuals or populations—what they sometimes call de facto 
legitimacy. Habermas’ discourse-theoretical approach to political legitimacy 
attempts to bridge these projects by arguing that taking-to-be-legitimate, from 
a participant’s perspective, and political authority’s actually being legitimate 
cannot be understood independently of one another. Habermas argues that 
the appropriate principle of legitimacy is implicit in constitutional-
democratic practice, but his construal of this normativity implicit in practice 
is marred by tensions between his normative and empirical ambitions 

                                                 
1 Friedrich Nietzsche, “Homer’s Contest,” trans. Christa Davis Acampora, Nietzscheana 6 
(1996): 1-8. (Translation amended) 
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(between his idealized account of the participants’ perspective and the 
concrete perspectives of political subjects in actual relations), and it obscures 
a crucial dimension of political contestation.  

In this chapter and those that follow I develop an alternative way of 
thinking about political legitimacy. This different way of thinking starts with 
the idea that the predicament of political subjects can be approached from 
another angle by switching the question: instead of ‘what makes political 
authority legitimate?’ or ‘what are the right criteria of political legitimacy?’ 
we ask ‘what is it to take political authority to be legitimate?’ and ‘what are 
we doing in calling political authority legitimate or illegitimate?’ So instead 
of determining the conditions under which political authority is legitimate 
from the standpoint of moral theory, we begin with an account of what we 
are doing in distinguishing between legitimate and illegitimate political 
authority, and from that try to develop an account of what it is for political 
authority to be legitimate. I take a pragmatist as opposed to a normativist 
approach.2 Whereas a normativist approach directly aims to tackle the 
question what legitimacy is by specifying its necessary and sufficient 
conditions, a pragmatist approach starts from the question what it is to take 
something to be legitimate. Switching the order of enquiry in this way, I will 
argue in subsequent chapters, casts the initial question—the predicament a 
subject faces in relation to rule—in a different light. Saying that a political 
authority is legitimate is not primarily to say something about it, but rather 
to articulate something one does with respect to it: to take a political stance. 
This expressive account of the political role of the concept of legitimacy 
allows us to reinterpret the distinction between de facto and de jure legitimacy 
performatively; not as a matter of accurate representation, but as a practical 
task. On this view, the distinction between the de facto and de jure senses of 
legitimacy is drawn essentially from the viewpoint of those who are 
confronted by political authority, that is, by political subjects in political 
relations.  

However, switching the question in the way I propose may initially seem 
implausible. Approaching the question what it is for something to be 
legitimate by providing an account of what it is to take something to be 
legitimate may seem counterintuitive or trivial, if not blatantly fallacious. 
How is this shift in the direction of enquiry ever going to yield an adequate 
account of our original predicament—the predicament of a political subject 

                                                 
2 Lance and White draw a parallel distinction between “stance approaches” and 
“metaphysical approaches” Mark Lance and Heath White, “Stereoscopic Vision: Persons, 
Freedom, and Two Spaces of Material Inference,” Philosopher’s Imprint 7, no. 4 (2007): 2; cf. 
Brandom, Making It Explicit, 25-26.  
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facing the question whether or not authority is legitimate? This 
unconventional approach requires some clarification before we can turn to 
the specific analysis of political legitimacy. The present chapter prepares the 
ground for an alternative analysis of political legitimacy by providing the 
conceptual space for this shift in orientation. To carry through this 
pragmatic turn I draw on the thought of Robert Brandom, who has 
developed a distinctive brand of pragmatism—which I’ll call agonistic social 
pragmatism. The basic pragmatist idea that underlies this approach is that 
meaning should be understood in terms of use.3 Brandom’s is a social 
pragmatism, in that he understands concept-use—and therefore meaning 
and intentionality—as essentially social, to be understood in terms of the 
interactions of participants in discursive practices, rather than for instance in 
terms of an agent experiencing and interacting with nature or a world of 
objects that just happens to include social relations. Moreover, against the 
grain of some of Brandom’s own formulations (and against some critical 
interpretations), I’ll argue that his is not only a social, but also an agonistic 
pragmatism. If social pragmatism provides an account of what we are doing 
that is essentially social, agonistic pragmatism construes the social as 
involving contestation all the way down.  

Although Brandom’s approach has drawn a lot of attention in 
philosophy, and especially on his home turf of the philosophy of language 
and mind, its uptake in political philosophy has so far been very limited.4 I 
think, however, that his work is very fertile for political thought. My 
interpretive claim in this chapter is that Brandom’s approach is political at 
root. At first sight nothing would seem a stranger characterization of his 
approach; he rarely explicitly addresses matters of practical philosophy, let 

                                                 
3 I will not attempt to justify this assumption. It is a basic idea of pragmatism. The aim of 
this dissertation, however, is not to provide a comprehensive defense of pragmatism, but to 
develop and begin to explore the implications of a pragmatist understanding of political 
legitimacy.  
4 For use of Brandom’s work in political philosophy, see Eva Erman, “Freedom as non-
domination or how to throw the agent out of the space of reasons,” Journal of Power 3, no. 1 
(2010): 33-51; Jason Springs, “‘Dismantling the Master’s House’: Freedom as Ethical 
Practice in Brandom and Foucault,” Journal of Religious Ethics 37, no. 3 (2009): 419-448. For 
applications of this approach to autonomy and personhood, see Joel Anderson, “Disputing 
Autonomy: Second-Order Desires and the Dynamics of Ascribing Autonomy,” Sats - Nordic 
Journal of Philosophy 9, no. 1 (2008): 7-26; Lance and White, “Stereoscopic Vision.” For 
Brandom’s thoughts on the relevance of his approach to political philosophy, see Tanja 
Pritzlaff, “Freedom is a Matter of Responsibility and Authority: An Interview with Robert 
B. Brandom,” European Journal of Political Theory 7, no. 3 (2008): 365-381.  
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alone political theory.5 Yet due to its perspectival, dynamic, and open-ended 
character, Brandom’s view of social practice and normativity can fruitfully 
be understood as an “agon”; a continuous contest—not a struggle for 
annihilation—in which the standards of excellence are themselves also 
object of contestation. This does not mean that social practice is irrational or 
a mere play of power-relations. It does mean it involves contestation all the 
way down.6 There is no sovereign perspective according to which truth and 
appearance can be distinguished, or criteria formulated for distinguishing 
them—there are only situated social perspectives of actual participants, 
which always to some extent differ and conflict. Yet the absence of a 
privileged standpoint does not resign his approach to a kind of social 
conventionalism—a charge often raised against pragmatic and interpretive 
approaches.7 By drawing out the contestatory character of his thought, 
which is not usually recognized or emphasized (including by Brandom 
himself), I challenge his alleged positivism or conventionalism and show that 
a critical stance toward social practices—taking them to be what I call 
farcical practices—is not just possible but already implicit in his approach.8  

I will proceed as follows. First, I summarize Brandom’s pragmatic turn by 
sketching his socio-perspectival theory of meaning in terms of use. Next, I 
show how Brandom deploys this framework to explain truth and knowledge 
as socially attributed normative statuses; this will provide an analogue to the 
account of legitimacy I develop in the next chapter. Then I go deeper into 
Brandom’s account of normativity, bringing forward the agonal aspect of his 
thought. Finally, to clear a last hurdle in the way of a fruitful appropriation 

                                                 
5 Except in an early paper on freedom and in a recent interview; Robert Brandom, 
“Freedom and Constraint by Norms,” American Philosophical Quarterly 16, no. 3 (1979): 187-
196; Pritzlaff, “Freedom is a Matter of Responsibility and Authority.” 
6 This implies that aside from the deep and acknowledged influence of the mighty dead 
Kant and Hegel (as well as a host of others), there is implicitly a distinctly Nietzschean 
moment in Brandom’s thought. Hegel’s notion of a struggle for recognition is also deeply 
conflictual, but seems to involve the prospect of a moment of harmony or reconciliation 
that Nietzsche (explicitly) and Brandom (implicitly) deny. On Nietzsche’s agonism, see, for 
instance, Nietzsche, “Homer’s Contest.”; Owen, Nietzsche, Politics and Modernity; Herman 
Siemens, “Agonal Communities of Taste: Law and Community in Nietzsche’s Philosophy 
of Transvaluation,” Journal of Nietzsche Studies, no. 24 (2002): 83-112; Christa Davis 
Acampora, “Contesting Nietzsche,” The Journal of Nietzsche Studies 24, no. 1 (2002): 1-4.  
7 See for instance Joseph Raz, “Morality as Interpretation,” Ethics 101, no. 2 (1991): 392-
405.  
8 This is of course not the only way pragmatic and interpretive approaches can be defended 
against charges of uncritical positivism and conservatism. My concern is to show how this 
possibility is immanently connected to Brandom’s theoretical framework. See, for instance, 
Dan Sabia, “Defending Immanent Critique,” Political Theory 38, no. 5 (2010): 684 -711; 
Celikates, “From critical social theory to a social theory of critique.”  
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of his thought for political philosophy, I discuss the charge of uncritical 
conventionalism raised by Robert Pippin and show how Brandom can meet 
it with the notion of farcical practices that is implicit in his approach.  

 
 

3.2 The pragmatic turn—meaning as use  

Brandom presents the vast theoretical edifice of Making It Explicit as an 
expression or articulation of what people do when they talk and think—its 
aim is to “mak[e] explicit the implicit structure characteristic of discursive 
practice as such.”9 This expressive project enables us to see how meaning 
and intentionality can be explained in terms of the roles that concepts, 
propositions, beliefs and actions play in social practices. The meaning of an 
expression cannot be explained independently of an account of its use; 
conceptual content is conferred upon linguistic expressions and actions by 
discursive practices. Brandom aims to show how this works by providing a 
theory of meaning (semantics) rooted in a theory of use (pragmatics). In his 
view, one can make meaning and intentionality intelligible by showing how 
they are bound up in practices; one cannot make those practices intelligible 
by reference to a prior notion of conceptual content—a commitment nicely 
summed up in the maxim: “semantics must answer to pragmatics.”10  

Brandom sees this approach as reversing the order of explanation 
adopted by a more established approach based on the notion of 
representation.11 On that approach, for linguistic expressions to have 
meaning is for them to represent something about the world. In virtue of 
that relation to the world, conceptual content can be believed and expressed 
by individuals. The relation of representation thus provides the basis for 
explaining the functions that beliefs and assertions can perform for agents 
who encounter one another in a shared world. He does not deny that 
expressions can represent something about the world. What he denies is that 
this relation is a good starting point for an explanation of meaning and 
intentionality. More specifically, a representationalist order of explanation 
does not provide resources to analyze the dualistic relations between mind 

                                                 
9 Brandom, Making It Explicit, 649. 
10 Ibid., 83, 145.  
11 Robert Brandom, Articulating Reasons: An Introduction to Inferentialism (Cambridge, MA: 
Harvard University Press, 2001), 4. A classic critique of representationalism was offered by 
Brandom’s teacher Richard Rorty in Philosophy and the Mirror of Nature.  
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and world or subject and object it postulates.12 Brandom claims that if one 
starts instead with the role that conceptual contents play in social practice, 
the representational aspect of concepts and ultimately the relation between 
mind and world can be made intelligible as implicit in social practice. 
Meaning is conferred upon beliefs and assertions by our ways of using them, 
rather than by a relation to the world that can be antecedently specified. So 
meaning is in first instance expressive rather than representational.13 To 
assert something is to do something, to participate in a “game of giving and 
asking for reasons.”14 To show how this sense of expression can explain a 
notion of representation—that beliefs or assertions can be about the world—
is one of the main tasks he sets for himself.  

As I mentioned, the idea of a primacy of practice is not new, but 
Brandom develops it in systematic and innovative ways. What marks his 
distinct flavor of pragmatism is to begin with his way of explaining the 
content of concepts in terms of their role in reasoning—his pragmatism is a 
form of rationalism. It is also a social pragmatism, because he (like 
Habermas) sees reasoning as a social activity, a game of giving and asking 
for reasons. One of his most original views is that the representational 
dimension of concepts—the capacity of beliefs to be about the world—is a 
consequence of this social character of reasoning. The argument for this is 
complex and extends over the full length of Making it Explicit. But it is clear 
what he takes as his starting point: Brandom understands reasoning as 
intersubjective or dialogical, intelligible in first instance only in the context 
of interactions among participants in social practices.15 Moreover, reasoning 
is also a normative activity. Assertions can be challenged, reasons can be asked 
for, and these reasons can in turn be assessed as appropriate or 
inappropriate, correct or incorrect.  

The centerpiece of Brandom’s normative pragmatics (his theory of use) is 
a model that makes explicit in theoretical terms what participants are doing 
when they engage in discursive practice (the game of giving and asking for 
reasons), which he calls “deontic scorekeeping.” Discursive practice is a 
particular kind of social practice in which participants say things, or in 

                                                 
12 See Brandom, Making It Explicit, 615. “A distinction becomes a dualism when its 
components are distinguished in terms that makes their characteristic relations to one 
another ultimately unintelligible.” 
13 Brandom, Articulating Reasons, 7-10.  
14 Brandom, Making It Explicit, 167. 
15 I say “in first instance,” because Brandom thinks it is possible to reason by oneself 
(monologically) once one has developed the capacity to reason with others (dialogically). 
Ibid., 497. He also thinks we can attribute a derivative sense of intentionality to non-
linguistic animals. 
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Brandom’s terms, in which certain performances count as assertions.16 
Social practice in general is irreducibly normative; social practices (and 
therefore discursive practices) essentially involve “proprieties of 
performance.”17 Participants do not merely exhibit regular patterns of 
behavior; they issue performances that are appropriate or inappropriate 
according to the practice. Importantly, this does not mean that all social 
practices are to be understood with respect to explicit rules or principles; 
more often this normativity is implicit in the ways participants treat each 
other, in the attitudes they adopt and the stances they take toward others 
and their performances. Accordingly, he distinguishes between two kinds of 
norms: explicit rules or principles, and implicit proprieties of practice.18 The 
idiom of “deontic scorekeeping” aims to make the implicit normativity of 
discursive practice explicit. In explaining Brandom’s notion of scorekeeping, 
let me highlight some crucial features of this view of discursive practice: its 
normativity; its socio-perspectival character; its dynamism; semantic inferentialism; and 
finally, the interpretive character of the theory itself.  

The irreducible normativity of discursive practice (and social practice 
more generally) is reflected in the basic vocabulary Brandom deploys in 
explicating it: the notions of commitment and entitlement. Commitment and 
entitlement are what he calls normative or deontic statuses: a commitment 
obliges or makes one responsible to do something in the eyes of the one 
attributing it, and an entitlement authorizes or licenses one to do something, 
again in the eyes of someone (another participant, or an interpreter, or 
oneself). These normative statuses are the basic currency of social practice: 
participants keep track of their own and others’ commitments and 
entitlements—what each is required or authorized to do, believe, intend, 
etc.—in a game of deontic scorekeeping.19 Normative statuses are socially 
attributed; scorekeeping is a matter of adopting practical attitudes toward 
one another, taking performances to be appropriate or inappropriate, that 

                                                 
16 Not everything that can be said counts as an assertion, but Brandom holds that assertion 
has a priority among forms of linguistic expression; Ibid., 172. This priority of assertion is 
challenged by Rebecca Kukla and Mark Lance, “Yo!” and “Lo!”: The Pragmatic Topography of 
the Space of Reasons (Cambridge: Harvard University Press, 2009). 
17 Brandom, Making It Explicit, 159. 
18 Brandom argues that treating all norms as explicit rules or principles makes the 
normativity of their application unintelligible, leading to an infinite regress. As Wittgenstein 
famously stated, there is “a way of grasping a rule which is not an interpretation, but which is 
exhibited in what we call ‘obeying the rule’ and ‘going against it’ in actual cases.” Ludwig 
Wittgenstein, Philosophical Investigations, trans. G.E.M. Anscombe (Oxford: Blackwell, 2001), 
§201. Cited in Brandom, Making It Explicit, 21.  
19 Ibid., 180-191.  
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is, attributing or withholding commitments and entitlements (with whatever 
practical consequences that entails in the situation). Discursive practices are 
normative, then, in the sense that they are practices of mutually holding one 
another to account.  

Scorekeeping is a socio-perspectival activity: each participant keeps track of 
the normative scores from his or her own socially situated viewpoint. 
Scorekeepers don’t just adopt these practical attitudes toward others but also 
toward themselves. Participants take each other to have different repertoires 
of commitments and entitlements; each scorekeeper keeps multiple “sets of 
books” to track and distinguish between the commitments and entitlements 
of him- or herself, and those of other participants.20 This allows Brandom to 
distinguish between the different attitudes of attributing, undertaking, and 
acknowledging a commitment. Attributing a commitment is the practical 
attitude of taking someone to be committed to something. Acknowledging a 
commitment is attributing it to oneself, taking oneself to be committed. And 
for someone to undertake a commitment is to do something that entitles others 
to attribute the commitment to that person.21 This means that one can 
undertake a commitment (according to someone else) without 
acknowledging it. The game of giving and asking for reasons is the practice 
whereby participants negotiate these differences of perspective, mutually 
evaluating what each says and does against a background of further 
commitments. From a listener’s perspective, whether a speaker is entitled to 
a claim is assessed in light of its compatibility with other commitments the 
listener takes the speaker to be committed to. At the same time, the listener 
assesses what the speaker says in light of her own commitments to determine 
whether it is something to which she is willing to acknowledge commitment 
herself.  

Deontic scorekeeping is a dynamic activity in the sense that participants 
not only keep track of one another’s scores (in normal language: beliefs and 
their truth, intentions and their propriety), they also engage one another 
with words and deeds, trying to alter the score. Attributions of commitments 
and entitlements are continually adjusted in light of what participants say 
and do, and this is what gives words and deeds their significance. In 
Brandom’s vocabulary, performances have “pragmatic significance” insofar 
as they alter the patterns of commitments and entitlements participants 
undertake and attribute: “The significance of a performance is the difference 
it makes in the deontic score—that is, the way in which it changes what 
commitments and entitlements the practitioners, including the performer, 

                                                 
20 Ibid., 488, 590.  
21 Ibid., 162. 
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attribute to each other and acquire, acknowledge, or undertake 
themselves.”22 So discursive practice is a dynamic process of ongoing mutual 
engagement. 

Consider the speech act of making a claim or assertion, which is central 
to Brandom’s notion of discursive practice. He asks: “What is it we are doing 
when we assert, claim, or declare something?”23 Part of his answer is that we 
undertake a certain kind of commitment, a “doxastic commitment” or 
belief. By making a claim, a speaker commits herself to what she says. If a 
listener understands the speaker, he takes her to believe what she says—he 
attributes a commitment to her—and he can furthermore assess whether or 
not she is entitled to undertake this commitment, that is, whether it is 
compatible with the other commitments he attributes to her. Finally, from 
the perspective of the speaker, her assertion entitles the listener to 
acknowledge commitment to what she said. Here “what she said” refers to 
the conceptual content or meaning she expresses. The important question 
for understanding meaning in terms of use is: How is this conceptual content 
to be understood in terms of what is done? What makes an assertion 
meaningful, and how can assertions be compatible or incompatible?  

The answer is what Brandom calls “semantic inferentialism.”24 In his 
view, the content of an expression consists in its relations to other 
expressions. Meaning is relational, and the relation that gives content to an 
expression is not one of reference between an expression and something in the 
world, but of inference between an expression and other expressions. They 
stand in such relations in the first place in virtue of being used in practices of 
reasoning; of counting in practice as premises and conclusions for other 
expressions. To take an assertion to mean something is to treat it a certain 
way: to take certain propositions to count as reasons for or against it and 
others to follow from it. Semantic inferentialism implies a holistic view of 
meaning, because concepts have their content only with respect to other 
concepts; one can only have one concept if one has many. Consequently, 
committing oneself to one thing is committing oneself to a lot of other things 
as well. Grasping a concept is mastering its inferential circumstances and 

                                                 
22 Ibid., 166. 
23 Ibid., 167. 
24 Ibid., 67-140; cf. Brandom, Articulating Reasons. Semantic inferentialism as an account of 
conceptual content is challenged (without rejecting Brandom’s social pragmatism as a 
whole) by Lionel Shapiro, “Brandom on the Normativity of Meaning,” Philosophy and 
Phenomenological Research 68, no. 1 (2004): 141-160; Ronald Loeffler, “Normative 
Phenomenalism: On Robert Brandom’s Practice-Based Explanation of Meaning,” European 
Journal of Philosophy 13, no. 1 (2005): 32-69.  
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consequences of application, that is, being able to tell what else a speaker 
commits herself to by invoking a particular concept in a particular situation. 
This inferential articulation of commitments and entitlements has an 
important consequence, if it is combined with the idea that participants have 
the practical ability to distinguish between their own and others’ 
commitments and entitlements: the commitments one has undertaken 
outstrip those one acknowledges. “The crucial inferential articulation of 
discursive commitments consists in part in the fact that unacknowledged 
commitments can be (taken by other scorekeepers to be) undertaken 
consequentially, by acknowledging commitments to claims that (according 
to those scorekeepers) entail them.”25 

Semantic inferentialism should not be mistaken for a formalistic or 
disembodied account of meaning.26 The inferential relations between 
concepts are constituted in actual, day-to-day social practices. Brandom 
provides accounts of the role of perception and action in these practices that 
connects inferentially articulated concepts to the world and objects in it (this 
referential feature is constituted by the practice; more on this below). In 
virtue of these practices, the basic sense of compatibility between conceptual 
contents is one of material rather than formal compatibility. For material 
inferences, the contents of the premises and conclusion, rather than the 
logical form of the inference, determine whether the inference is a good one. 
Examples he gives are the inference from “today is Wednesday” to 
“tomorrow will be Thursday” and from “lightning is seen now” to “thunder 
will be heard soon.” “Endorsing these inferences is part of grasping or 
mastering those concepts, quite apart from any specifically logical 
competence.”27 Brandom gives priority to material over formal inferences, 
arguing that the latter can be explained in terms of the former.  

A final feature of Brandom’s pragmatism that is important to mention is 
that it is interpretive all the way down. To take someone’s assertion as 
meaningful is also to take a stance toward her, treating her as a participant 
on whom score can be kept, and holding her responsible for living up to her 
commitments and answerable to challenges to her entitlement to those 
commitments. Similarly, in taking participants in social practice to be 
deontic scorekeepers, an interpreter adopts a scorekeeping perspective 
toward them. “In adopting such a stance, the interpreter takes the 

                                                 
25 Brandom, Making It Explicit, 627. 
26 But see Rouse and Kukla and Lance, who argue it should be even more embodied: Kukla 
and Lance, “Yo!” and “Lo!”; Joseph Rouse, How Scientific Practices Matter: Reclaiming 
Philosophical Naturalism (Chicago: University Of Chicago Press, 2003), 184-262.  
27 Brandom, Making It Explicit, 97-107, here 98. Cf. Wilfrid Sellars, “Inference and 
Meaning,” Mind 62, no. 247 (1953): 313-338.  
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interlocutors being interpreted to be committed to keeping score according to 
specific patterns.”28 Taking creatures to be engaged in normative social 
practice (implicit scorekeeping) is interpreting them. Participants are 
engaged in social practices; objects are merely involved in them. To treat a 
pile of bricks as inanimate objects merely involved in but not engaged in a 
practice (say, bricklaying), is to take a different kind of stance toward them: 
to take it that certain things can be true or false of them (for instance, that 
they are brown and suitable for constructing a wall), but that they cannot be 
committed or entitled to anything. This is not to say that bricks cannot be 
treated as be engaged in practices (we can imagine some form of ritualistic 
practice, for instance, in which participants attribute beliefs or intentions to 
them), but that whether they are or not is in some sense a normative matter, 
which depends on whether or not it is appropriate, according to a practice, 
to treat them as participants.29 So according to Brandom’s model of deontic 
scorekeeping, there is an important parallel between what a participant in 
social practice is doing and what a theorist or interpreter is doing:   

[O]nce the task of external interpretation is recognized as a special case of 
internal interpretation (scorekeeping), the practical norms that govern the 
attribution of one set of conceptually contentful commitments rather than 
another can be recognized as just one more instance of deciding what others of 
us are talking about and what they are saying about it.30 

In short, Brandom interprets social practice as a matter of participants’ 
mutually holding one another to account, from each participant’s socially 
situated perspective, in ongoing dynamic engagement. In discursive practice, 
this implicit deontic scorekeeping is made explicit by giving and asking for 
reasons. 

 
 

3.3 Truth and knowledge  

To get a sense of how Brandom puts this framework to use and to get a 
better grip on the significance of his social perspectivism, it is worth looking 
briefly at his account of truth and knowledge in terms of deontic 
scorekeeping. Seeing how Brandom accounts for truth and knowledge in 
socio-perspectival terms will give us an initial sense of how his approach 

                                                 
28 Brandom, Making It Explicit, 638. 
29 See also Brandom, “Freedom and Constraint by Norms.” 
30 Brandom, Making It Explicit, 647. 
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might be relevant to political legitimacy. The concepts of ‘truth’ and 
‘knowledge,’ as deployed in discursive practices, express particular patterns 
of commitments and entitlements across different perspectives.31 As I’ll 
argue in the next chapter, the same is true of ‘legitimacy.’ 

Brandom argues that truth is not a property of certain propositions, but 
rather a piece of vocabulary that gives expression to scorekeeping-attitudes. 
All there is to explain about truth can be explained in terms of what it is to 
take something to be true.32 To take something to be true is to adopt a kind 
of practical attitude toward it: to believe it, endorse it, acknowledge 
commitment to it.33 The distinction between truth and falsity is always 
drawn from a socially situated perspective. According to Brandom, the 
difference, from the perspective of a scorekeeper, between something being 
true and something merely being taken to be true by someone else (even 
though the other may be entitled to believe it) should be understood in terms 
of the difference of perspective between the commitments she is willing to 
acknowledge herself, and those she attributes to the other. In maintaining a 
scorekeeping perspective among others—a repertoire of commitments that 
is distinct from those of others—participants draw a distinction between 
what is true and what others take to be true (and, according to his account of 
objectivity discussed below, between what is true and what anyone takes to be 
true). In this way, the notion of truth can be made sense of in terms of the 
                                                 
31 Brandom’s understanding of knowledge and truth, and objectivity are subject to debate. 
See, for instance, Cristina Lafont, “Is Objectivity Perspectival? Reflexions on Brandom’s 
and Habermas's Pragmatist Conceptions of Objectivity,” in Habermas and Pragmatism, ed. 
Mitchell Aboulafia, Myra Bookman, and Catherine Kemp (London: Routledge, 2002); 
Loeffler, “Normative Phenomenalism.”; Jay F. Rosenberg, “Brandom’s Making It Explicit: 
A First Encounter,” Philosophy and Phenomenological Research 57, no. 1 (1997): 179-187.  
32 “[O]nce one understands what it is to take or treat something as true, one will have 
understood as well the concept of truth.” Brandom, Making It Explicit, 294. 
33 Ibid., 324. This is a simplified sketch of Brandom’s account. Traditional pragmatist views 
of truth which account for the expression “…is true” in terms of endorsement of a sentence 
failed to account for embedded uses of “true,” for instance in a conditional: “if … is true, 
then …” See P. T. Geach, “Ascriptivism,” The Philosophical Review 69, no. 2 (1960): 221-225. 
Brandom avoids this problem with a complex account of “anaphora” (which substitute 
expressions while preserving their content) and “prosentences” (which fulfill a role similar to 
pronouns). See Robert Brandom, “Explanatory vs. Expressive Deflationism about Truth,” 
in What is Truth?, ed. Richard Schantz (Berlin: De Gruyter, 2002), 103-119; Brandom, 
Making It Explicit, 275-333; Robert Brandom, Reason in Philosophy: Animating Ideas 
(Cambridge, MA: Harvard University Press, 2009), 156-176; cf. Dorothy L. Grover, Joseph 
L. Camp, and Nuel D. Belnap, “A prosentential theory of truth,” Philosophical Studies 27, no. 
2 (1975): 73-125. Jeffrey Stout provides a useful introduction in Jeffrey Stout, “Radical 
Interpretation and Pragmatism: Davidson, Rorty, and Brandom on Truth,” in Radical 
Interpretation in Religion, ed. Nancy Frankenberry (Cambridge: Cambridge University Press, 
2002), 25-52.  
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socio-perspectival character of deontic scorekeeping. It expresses a pattern 
of attributions of commitments that distinguishes between different 
perspectives: “The distinction between what is taken-true and what is true, 
between belief and fact […] arises as an expression of the distinction 
between commitments attributed by a scorekeeper, on the one hand, and 
those she undertakes, on the other.”34  

This is a “deflationary” account of truth in at least two senses.35 First, it 
denies that there is a property of truth to which claims are answerable, and 
which requires further explanation in metaphysical terms, for instance in 
terms of correspondence between propositions and worldly states of affairs. 
Second, truth is accorded no explanatory significance; it is accounted for in 
deontic scorekeeping terms, but it does not provide a basis for explaining 
anything about conceptual content or discursive practice. Brandom stresses, 
however, that this does not render the notion of truth redundant, as some 
deflationary accounts hold; it provides important “expressive resources,” for 
instance, the ability to be explicit about the differences in conceptual content 
of particular expressions among different interlocutors.36  

Knowledge receives a similar treatment. Brandom’s account is best 
understood in contrast to the traditional understanding of knowledge as 
“justified true belief.” This traditional view defines what it is for someone to 
know something as follows: for someone to know that p, is (a) for him to 
believe that p; (b) for him to be justified in believing that p (rather than just 
happening to believe it); and (c) for p to be true (because he may have good 
reasons for believing something but nonetheless happen to be mistaken). 
Brandom makes the by now familiar pragmatic move: for him the question 
of what it is to take someone to know something is primary, rather than the 
question what it is to know something. This allows him to translate the 
justified-true-belief account into his own idiom, adding the crucial insight 
that it needs to be articulated in socio-perspectival terms. In Brandom’s 
view, to take someone to know that p is (a) to attribute to him a commitment 
to p, (b) to attribute to him an entitlement to that commitment, and (c) to 
undertake commitment to p oneself. Here (a) corresponds to the notion of 
belief, (b) to justification, and (c) to the truth-condition of knowledge-claims 
in the traditional conception of knowledge as justified true belief. This 
account in terms of commitments and entitlements attributed and 

                                                 
34 Robert Brandom, “Replies,” Philosophy and Phenomenological Research 57, no. 1 (1997): 192. 
35 Brandom, Making It Explicit, 322-327; Brandom, “Explanatory vs. Expressive 
Deflationism about Truth.”  
36 Brandom, “Explanatory vs. Expressive Deflationism about Truth,” 110-114. 
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acknowledged provides a straightforward account of why each condition is 
necessary. Here, “knowledge” does not refer to some class of claims or 
beliefs, those that are not only justified but also really true, independently of 
any scorekeeping perspective. That would neglect the socio-perspectival 
articulation of knowledge (and, of course, on this view, there is no such thing 
as a claim or belief independent of a scorekeeping perspective).37 Rather, it 
is a “hybrid deontic status” involving both attributions and 
acknowledgments of commitments and entitlements—that is, attributions of 
commitments and entitlements both to oneself and to another.38 We’ll see in 
the next chapter that the notion of legitimacy can be explicated in a similar 
way.  

 
 

3.4 The agonal character of discursive practice  

The deontic scorekeeping model just described invokes normative statuses 
(basically, commitment and entitlement) and practical attitudes (taking 
someone to be committed or entitled) to articulate what goes on in discursive 
practices. But where do these normative statuses come from? On the one 
hand, the direction of explanation for a pragmatist, Brandom tells us 
repeatedly, is from an account of what it is to take something to be true, 
meaningful or correct, to an account of what it is to be true, meaningful or 
correct—from attitudes to statuses. This may give an impression of an 
unconstrained subjectivism or relativism, where what is true or what counts 
as knowledge is entirely up to subjects themselves. On the other hand, 
however, his deontic scorekeeping model invokes normative statuses as basic 
and irreducible. How can normative statuses on the one be hand understood 
as implicit in practices, or as Brandom tends to put it, as “instituted” by 
those practices, and yet at the same time be genuinely binding, irrespective 
of the actual attitudes of participants? We need to get a better view of the 
complex relation between practical attitudes and normative statuses in his 
theory. It is worth noting that a version of this question is likely to arise for 
any pragmatist account of normativity, and it has been a central issue for 

                                                 
37 As Joseph Rouse puts it: “There are many appropriate ascriptions of ‘knowing’ within the 
multifarious practices of assessing, attributing, relying upon, or contesting understanding 
and justification, but there is no nature of knowledge underlying these ascriptions.” Rouse, 
How Scientific Practices Matter, 179. 
38 Brandom, Making It Explicit, 201-204; Robert Brandom, “Knowledge and the Social 
Articulation of the Space of Reasons,” Philosophy and Phenomenological Research 55, no. 4 
(1995): 895-908.  
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Brandom’s critics and commentators.39 In my view, it can only be clarified 
by stressing the agonal aspect of his social pragmatism. Bringing this aspect 
forward will also help, in the final part of this chapter, to clarify why this 
account of normativity in terms of social practice does not commit him to a 
kind of social positivism.  

Let me clarify the problem. Brandom maintains that normativity is 
“instituted” by social activity.40 Normative statuses arise from and cannot be 
understood apart of the scorekeeping activity (stance-taking) of participants. 
Scorekeeping is understood in terms of practical attitudes— attitudes of 
taking one another to be committed and entitled to various things. Yet at the 
same time, normative statuses must be in some sense independent of the 
practical attitudes that participants actually adopt. Normative statuses 
cannot collapse into practical attitudes without forfeiting their claim to be 
genuinely binding. Communication becomes impossible if the meaning of 
an expression is entirely up to each speaker or listener. So whether a 
particular attribution of normative status is appropriate cannot simply be up 
to a participant. Hence, Brandom emphasizes, “the distinction between 
status and assessment (the attitude of taking or treating a performance as 
correct, appropriate, or in order) is essential to the notion of genuinely 
normative status.”41 A central aim of his project, therefore, is to account for 
this peculiar relation between normative statuses and practical attitudes—
“between what someone is really committed or entitled to and what anyone, 
including even the subject of those statuses, takes that individual to be 

                                                 
39 See Allan Gibbard, “Thought, Norms, and Discursive Practice: Commentary on Robert 
Brandom, Making It Explicit,” Philosophy and Phenomenological Research 56, no. 3 (1996): 699-
717; Gideon Rosen, “Who Makes the Rules Around Here?,” Philosophy and Phenomenological 
Research 57, no. 1 (1997): 163-171; Anandi Hattiangadi, “Making It Implicit: Brandom on 
Rule Following,” Philosophy and Phenomenological Research 66, no. 2 (2003): 419-431; Jürgen 
Habermas, “From Kant to Hegel: On Robert Brandom’s Pragmatic Philosophy of 
Language,” European Journal of Philosophy 8, no. 3 (2000): 322-355; Loeffler, “Normative 
Phenomenalism.”; Daniel Laurier, “Pragmatics, Pittsburgh style,” Pragmatics & Cognition 13, 
no. 1 (2005): 150-158; Sebastian Rödl, “Normativity of Mind versus Philosophy as 
Explanation: Brandom’s Theory of the Mind,” in Reading Brandom: On Making It Explicit, ed. 
Bernhard Weiss and Jeremy Wanderer (London: Routledge, 2010), 70-76.  
40 “The normative significances of performances and the deontic states of performers are 
instituted by the practice that consists in keeping score by adopting attitudes of attributing 
and acknowledging them.” Brandom, Making It Explicit, 166. This goes not just for the 
conceptual normativity that is central in Making It Explicit. As he states elsewhere, “all 
normative statuses are ultimately social statuses, instituted by us.” Pritzlaff, “Freedom is a 
Matter of Responsibility and Authority,” 371, 367. 
41 Brandom, Making It Explicit, 52. 
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committed or entitled to.”42 It is important to distinguish clearly between the 
attribution of normative statuses, which is the adoption of practical attitudes, 
and the institution of normative statuses, which is somehow a product of the 
adoption of practical attitudes, but not reducible to it. The difficulty is to 
determine how exactly this notion that social practices “institute” normative 
statuses is to be cashed out without collapsing normative statuses into 
practical attitudes.  

A useful place to begin to explain this is to ask the question whose attitudes 
are supposed to institute normative statuses. Initially two options seem 
available, but both turn out to be problematic.43 On the one hand, one 
could construe normative statuses as instituted by the attitudes of 
individuals. But this collapses statuses into attitudes—something’s being 
correct into something being taken to be correct—since there would be no 
sense in which an individual’s assessment of commitments and entitlements 
could be mistaken. This is the pitfall of subjectivism. On the other hand, the 
distinction between an (instituted) normative status and an (attributed) 
individual assessment of it could be preserved by taking the attitudes of a 
community as a whole as authoritative. Someone’s taking-something-to-be-
correct could be held answerable to something’s being-correct-according-to-
the-community. But this makes the possibility that a whole community could 
be wrong unintelligible and invokes a reified conception of community. This 
is the pitfall of communal assessment.44  

Brandom’s provocative idea is that it is precisely the perspectival 
character of social practice that can make sense of the relation between 
normative statuses and practical attitudes. Normative statuses (such as 
commitments and entitlements) are “instituted by constellations of socially 
perspectival normative attitudes of attributing and undertaking such 
commitments.”45 The crux is to focus not on the relation between the 
individual and the community, but on the differences of social perspective 
between participants engaged in discursive practice. How does this work? As 
we’ve seen, participants attribute meaning to expressions against the 
background of their own wider commitments—something means to them 
what they take it to mean—and as a consequence the same assertion can 
mean slightly (and sometimes widely) different things to different people:  

                                                 
42 Ibid., 497. 
43 Ibid., 52-55. 
44 Ibid., 37-41. Brandom criticizes the notion of communal assessment propounded in Saul 
A. Kripke, Wittgenstein on Rules and Private Language: An Elementary Exposition (Cambridge, MA: 
Harvard University Press, 1984); Crispin Wright, Wittgenstein on the Foundations of Mathematics 
(Cambridge, MA: Harvard University Press, 1980).  
45 Brandom, Making It Explicit, 62. 
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The semantic contents of discursive commitments, attitudes toward those 
commitments, and the linguistic performances that express those attitudes can 
in principle only be specified from the perspective provided by some repertoire 
of background commitments and attitudes; how it is correct to specify any 
particular content varies from one such repertoire to another.46 

Recall that the content of an expression is to be understood in terms of its 
inferential relations to other expressions, what it counts as a premise and a 
conclusion for. Given that individuals have different repertoires of 
commitments, these inferential relations are different for every scorekeeper. 
In order to take assertions to be meaningful and potentially true or correct at 
all, participants must be able to distinguish in practice between the 
significance an expression has from their own and others’ points of view—
between the consequences others take an expression to have, and those one 
endorses oneself. The expression “according to A Theory of Justice, justice is 
the first virtue of social institutions” licenses various inferences depending on 
the further commitments of whoever endorses it. For instance, only to 
someone who knows that John Rawls was the author of the book A Theory of 
Justice, does it imply that “John Rawls thought that justice is the first virtue 
of social institutions.” According to Brandom, the ability to communicate is 
a matter of mastering the navigation of these differences of perspective—the 
capacity to assess what an assertion implies with respect to different 
repertoires of commitments and entitlements. “Carrying on a conversation 
involves being able to move from perspective to perspective, appreciating 
the significance a remark would have for various interlocutors.”47  

Brandom provides detailed analyses of the language that facilitates the 
expression and navigation of these differences of social perspective. For 
instance, he explains in deontic scorekeeping terms how singular terms 
purport to refer to objects,48 and how different linguistic expressions can 
have the same semantic content (for instance how anaphora pick up the 
content of an expression while substituting a different expression, so that, 
say, “he” can in certain circumstances be substituted for “John Rawls”).49 
Implicit in these ways of speaking, he claims, is the representational 
dimension of meaning. By using representational expressions—speaking of 
or about certain things—participants purport to talk about and dispute the 
same things, while understanding them differently. What is important for 

                                                 
46 Ibid., 497. Cf. 586-592. 
47 Ibid., 635. 
48 Ibid., 334-403. 
49 Ibid., 404-489. 
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Brandom is that this representational dimension, while already implicit in 
discursive practice from the start, can be elucidated in inferential and 
pragmatic terms without appealing to a representational relation to the 
world. This is how Brandom makes good on his commitment of explaining 
representation in terms of discursive practice, rather than the other way 
around.  

The details of this argument are beyond the scope of this study, but it is 
helpful to briefly discuss the distinction between de re and de dicto ascriptions 
of meaning, which is central to Brandom’s account. De re and de dicto 
ascriptions enable participants to distinguish between the different meanings 
(or inferential significance) statements have for different interlocutors. For 
instance, suppose someone were to say: “According to the author of the 
assigned reading, justice is the first virtue of social institutions.” A listener 
might now acknowledge commitment to the effect that the assigned reading 
was the beginning of A Theory of Justice by John Rawls. According to the 
listener, the speaker believes that the assigned reading stated that justice is 
the first virtue of social institutions, and thereby believes of John Rawls that 
he thought that justice is the first virtue of social institutions, even if he (the 
listener) takes it that the speaker does not know who the author of the 
assigned reading is. The listener can report the original statement to a third 
person in terms that the original speaker would acknowledge, that is, de dicto: 
“She said that the author of the assigned readings claims that justice is the 
first virtue of social institutions”; or in terms that he himself endorses, de re: 
“She said of John Rawls that he claimed that justice is the first virtue of 
social institutions.” In this way, interlocutors can distinguish between the 
different perspectives from which an expression is understood. Words like 
‘that’ on the one hand, and ‘of’ and ‘about’ on the other can help to 
distinguish explicitly between what someone is talking about, what she says 
about it, and how what she is talking about should actually be understood. 
So Brandom argues that rather than locking participants in their own 
perspectives, consigned to talking past each other, the mutual engagement of 
these different perspectives in conversation and dispute enables them to talk 
about the same things from different points of view.  

Brandom argues that this social-perspectival account of meaning even 
makes available a notion of objectivity.50 Objectivity in the sense in which he 
deploys it consists in the possibility that not only each individual, but 

                                                 
50 For discussion, see Lafont, “Is Objectivity Perspectival?”; Peter Grönert, “Brandom’s 
Solution to the Objectivity Problem,” Pragmatics & Cognition 13 (2005): 161-175; Habermas, 
“From Kant to Hegel,” 332-337; Bernd Prien, “Robert Brandom on Communication, 
Reference, and Objectivity,” International Journal of Philosophical Studies 18, no. 3 (2010): 433.  
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everyone can be mistaken about the truth of an assertion. In other words, it 
consists in being held accountable to something independent of anyone’s 
acknowledged commitments. That possibility is intelligible due to the 
representational dimension implicit in discursive practice, which offers “a 
way of understanding how our scorekeeping practices can confer conceptual 
contents about whose proper applicability and consequences we can not 
only each but all be in error.”51  

It is the different perspectives provided by different sets of commitments that 
make it possible to triangulate on objective states of affairs. Our practices of 
comparing, assessing, and correcting different repertoires of commitments one 
with respect to another—those we attribute to others and those we undertake 
ourselves—are what make them intelligible as perspectives, views of something, 
ways in which a perspective-independent reality can appear.52  

As I understand Brandom, this sense of objectivity arises from the 
confrontation between a plurality of perspectives because such engagement 
also gives rise to the need for self-interpretation and hence self-criticism. 
Distinguishing the commitments and entitlements of others from one’s own 
involves taking others to be correct or mistaken in light of the commitments 
one is willing to undertake oneself, that is, in light of what the world is really 
like or what people have actually done, according to the scorekeeper. But 
assessing others’ commitments in practice involves also giving one’s own 
commitments up for assessment, acknowledging the possibility that one 
might need to revise them. Undertaking a commitment involves a 
responsibility to provide reasons for it when challenged, and revising one’s 
repertoire of commitments if better reasons are put forward. Each 
participant, therefore, not only distinguishes between commitments 
attributed to others and those undertaken by himself, but also between the 
commitments he acknowledges and whichever commitments it would be 
appropriate to undertake. This distinction arises in virtue of the fact that 
scorekeeping is an engagement between a multiplicity of perspectives 
mutually holding and being held to account. 

In short, the notion of a normative status expresses the difference from a 
scorekeeping perspective between commitments one attributes to others and 
those one is willing to acknowledge, or, with respect to one’s own 
commitments, between those with which one happens to find oneself and 
those one should endorse. This possibility of being mistaken—in particular 
cases, as there is of course no point of view from which one can assess one’s 

                                                 
51 Brandom, Making It Explicit, 497. 
52 Brandom, “Knowledge and the Social Articulation of the Space of Reasons,” 907.  
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repertoire of commitments as a whole—is an inherent or structural feature 
of scorekeeping. This is what the notion of the “institution of normative 
statuses” makes explicit: “This perspectival structure is what has been 
implicitly appealed to throughout by talk of the institution of deontic statuses 
by deontic attitudes.”53  

Speaking of the “institution” of normative statuses and of their 
“objectivity” may invite an interpretation according to which there is some 
sovereign perspective—the definitively instituted scorecard, specifying the 
way the world really is independently of a socially situated perspective—in 
virtue of which the scores actually being kept by participants are true or 
appropriate (even if no one has direct epistemic access to that ultimate 
scorecard). But it would be a mistake to understand Brandom that way. 
Normative statuses are instituted by scorekeeping activity just in the sense 
that distinguishing between normative statuses and practical attitudes is 
something done from any perspective. In fact, Brandom’s account of 
discursive practice is radically anti-sovereign—there is no correctness aside 
from a perpetual struggle to determine, always provisionally, what counts as 
correct:  

[E]ach perspective is at most locally privileged in that it incorporates a structural 
distinction between objectively correct applications of concepts and applications 
that are merely subjectively taken to be correct. But none of these perspectives is 
privileged in advance over any other. […] What is shared by all discursive 
perspectives is that there is a difference between what is objectively correct in the 
way of concept application and what is merely taken to be so, not what it is—the 
structure, not the content.54  

So the notion of deontic scorekeeping does not provide resources for 
designating particular assertions as objectively true or determining what 
concepts really mean. The notion of objectivity (like that of truth) appears 
deflated; it turns out that, after all, “there is never any final answer to what is 
correct.”55 There is no neutral ground between perspectives, nor a 
standpoint above from which to adjudicate among them; only from a 
situated perspective, among others, engaged in practice, is there a distinction 
between what is true and false, appropriate and inappropriate. Social 
perspectivism implies not that we should give up the notion of truth or 
normative constraint, but that we should give up the aspiration to an a-
perspectival standpoint or view from nowhere, not engaged in and bound by 
social practice. As Brandom puts it:  

                                                 
53 Brandom, Making It Explicit, 597. 
54 Ibid., 600. 
55 Ibid., 647. 
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Sorting out who should be counted as correct, whose claims and applications of 
concepts should be treated as authoritative, is a messy retail business of assessing 
the comparative authority of competing evidential and inferential claims. […] 
There is only the actual practice of sorting out who has the better reason in 
particular cases. The social metaphysics of claim-making settles what it means 
for a claim to be true by settling what one is doing in taking it to be true. It does 
not settle which claims are true—that is, are correctly taken to be true. That issue 
is adjudicated differently from different points of view, and although these are 
not all of equal worth there is no bird’s-eye view above the fray of competing 
claims from which those that deserve to prevail can be identified nor from 
which even necessary and sufficient conditions for such deserts can be 
formulated. The status of any such principles as probative is always itself at issue in the 
same way as the status of any particular factual claim.56 (Last emphasis added) 

On my reading, the institution of normative statuses by social practices or 
the practical attitudes of those involved in them should not be understood in 
a static way, as if there were an initial act of ‘making’ that first brought the 
status into being so that subsequently it is simply there, for participants to 
answer to. There is strictly speaking no act of institution at all; it is in the 
activity of scorekeeping, rather than by means of that activity, that 
normative statuses are instituted, and hence that participants are 
accountable, responsible, committed and entitled to various things. I think it 
is better to say, therefore, that normative statuses come into play in social 
practices, holding participants in their thrall.57  

Putting the point in this way reveals a deeply agonal aspect of Brandom’s 
thought. The notion of the ‘agon’, which means contest or struggle, has its 
origin in ancient Greece, where contestation had a central role in many 
areas of social life.58 As I understand this notion, agonal contestation 
involves a plurality of contestants continually striving for excellence—or 
rather, whatever counts as excellence according to the practice, according to 
the participants—while mutually holding one another within the bounds of 

                                                 
56 Ibid., 601. 
57 Cf. Hans-Georg Gadamer, Truth and Method, trans. Joel Weinsheimer and Donald G. 
Marshall, 2nd ed. (London: Continuum, 2004), 102-106. 
58 My understanding of the agon draws on Nietzsche and several recent interpretations of 
his thought; especially Nietzsche, “Homer’s Contest.”; Owen, Nietzsche, Politics and Modernity; 
Siemens, “Agonal Communities of Taste.” Here, I am using it as a device that helps to 
illuminate Brandom’s thought, so I won’t go into the interpretation of Nietzsche. On the 
ancient Greek origins of the agon, especially as pertains to politics, see Andreas Kalyvas, 
“The Democratic Narcissus: The Agonism of the Ancients Compared to That of the (Post) 
Moderns,” in Law and Agonistic Politics, ed. Andrew Schaap (Farnham: Ashgate, 2009), 15-
42. See also Johan Huizinga, Homo Ludens (Boston: Beacon Press, 1971).  
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measure. Agonal contestation is inherently repeatable and open-ended; a 
definitive victory of one participant would be the end of the practice. 
Discursive practice is similarly open-ended and relies on multiplicity and 
difference in perspective. Crucially, measure in the agon, and normative 
constraint in Brandom’s account of discursive practice, is not something 
imposed from without, nor a product of the subjective intentions of the 
participants, but arises from the dynamic of their interaction.59 In the agon, 
what counts as excellence is not fixed in advance, but is also object of 
contestation, determined provisionally through the ongoing engagement of 
participants. Just so, in discursive practice, what is true, correct, or 
meaningful cannot be determined in advance of the practice, nor can it be 
identified with any individual subject’s assessment of it or with that of the 
community as a whole. Rather, it is a function of the mutual engagement of 
a plurality of perspectives. This point is reflected in Brandom’s remark, in 
the quote above, that the status of criteria for what counts as true or 
appropriate is “always itself at issue.” So this agonal aspect runs all the way 
down and is irreducible.  

Seen through the lens of the agon, the perspectival distinction between 
normative statuses and practical attitudes expresses a tension that is inherent in 
play. As a dynamic and ongoing engagement, discursive practice is 
characterized by a constitutive tension between acknowledged and actually 
undertaken commitments. What participants are really committed to is 
always to be determined in practice and therefore always in some sense 
underdetermined. Discursive practice (reasoning) is not out to dissolve this 
tension; as a practice it relies on it. Plurality and disagreement are not 
defects, but the source of the productivity of agonal contestation or 
discursive practice. On the one hand, it is productive in the sense of opening 
up a common world; for Brandom, there is no common world except 
through plural perspectives on it.60 Only as engaged in activity with others 

                                                 
59 Cf. Siemens, “Agonal Communities of Taste,” 102-106. 
60 There is an interesting parallel on this point with an eminently political thinker: Hannah 
Arendt. On Linda Zerilli’s interpretation: “We have the world in common because we view it 
from different perspectives. Absent those perspectives we lose ‘the sameness of the object,’ 
its realness or ‘objective’ quality. Rather than threaten our shared sense of worldly reality, 
in other words, plurality generates it. Plurality—if we take proper account of it—saves us 
from both objectivism and subjectivism, and therefore from risking dogmatism or 
skepticism, Arendt suggests.” For Zerilli’s Arendt, this essentially perspectival sense of 
objectivity is what marks off the political from the conceptual, empirical and scientific 
world. In this vein, we might suggest that according to Brandom’s thought even the 
conceptual, empirical, and scientific, is political. Linda M. G. Zerilli, Feminism and the Abyss of 
Freedom (Chicago: University Of Chicago Press, 2005), 125-164, here 140; cf. Kimberley 
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does the possibility of being mistaken oneself become intelligible, because 
only then does one’s perspective appear as a perspective. On the other hand, 
it is productive in the sense that discursive scorekeepers or agonal 
contestants develop new ways of speaking and acting and are transformed 
through their engagement. To engage discursively is also to open oneself up 
to criticism, and thereby to self-transformation.61 This implicit commitment 
to self-overcoming is reflected in Brandom’s view that the task of philosophy 
is to  

com[e] up with new, ever-more-interesting such vocabularies as candidates to 
identify with, as expressive tools allowing us to take ourselves to be new kinds of 
being, and so to make ourselves into something new and different, preserving and 
accumulating previously disclosed possibilities and projects while transforming 
and adding to them.62  

Brandom underplays this agonal character of his theory when he 
describes discursive practice as a cooperative endeavor while ignoring its 
aspect of contestation.63 Discursive practice is not just cooperative, but also 
contestatory: participants try to redeem their own claims, get others to 
subscribe to their own standards for what counts as true and correct. In a 
recent article, Brandom gives an instructive example. He likens his view of 
discursive practice to a dance:  

Practitioners who understand each other in this practical sense—who can 
successfully make use of each other’s remarks in their own reasoning, both 
about what the other has reason to do (given his or her beliefs) and about what 
one has oneself reason to do (given one’s own beliefs)—do indeed ‘share’ 
something. But what they share is like the dance that Fred and Ginger are doing 

                                                 
Curtis, Our Sense of the Real: Aesthetic Experience and Arendtian Politics (Ithaca: Cornell University 
Press, 1999), 23-66. 
61 Cf. Owen, Nietzsche, Politics and Modernity, 142–144, 160. 
62 Brandom, Reason in Philosophy, 155. 
63 The “paradigm of communication as joint possession of some common thing is 
relinquished in favor of [...] a paradigm of communication as a kind of cooperation in 
practice” Brandom, Making It Explicit, 485; cf. Robert Brandom, “Inferentialism and some 
of its challenges,” Philosophy and Phenomenological Research 74, no. 3 (2007): 667. 
Commentators also tend to stress the cooperative aspect and ignore or deny contestation. 
Jan Bransen, for example, states: “The game [of giving and asking for reasons] is not 
competitive: entitlements gained by a player are not lost by another.” Jan Bransen, 
“Normativity as the Key to Objectivity: An Exploration of Robert Brandom’s Articulating 
Reasons,” Inquiry: An Interdisciplinary Journal of Philosophy 45, no. 3 (2002): 387. While this 
point about the inheritance of entitlements is correct, it does not negate the crucial aspect of 
contestation in determining what counts as an entitlement. Cf. Prien, “Brandom on 
Communication,” 456. 
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together—one and the same dance, even though individually they are doing 
different things. [...] We can think of conceptual [...] content as like Fred and 
Ginger’s dance: something that is essentially perspectival, in that grasping it (like 
engaging in the dance) requires doing different things from each individual 
participating (in the conceptual case, depending on the background constituted 
by their other commitments).64  

The example of a dance nicely captures the dynamic, performative aspects 
of discursive practice, where participants share only their being engaged in 
activity, but not their actions or even their understanding of that activity. 
But if we push this example a little further, taking a slightly broader view of 
the practice, where others are involved as well, as performers or as audience, 
we cannot avoid elements of contestation. What marks a dance as a dance 
are certain norms, or standards of excellence. The joy of dancing lies in part 
in a striving for excellence, and potentially in outshining others. But 
excellence in dancing isn’t just conforming to antecedently specified norms, 
making exactly the right steps at the right time. Excellent dancers can 
change the dance in process, make it their own, invent new moves and even 
new styles of dancing. What counts as a dance-move displaying a particular 
excellence and what as a misstep isn’t fully specifiable in advance of actual 
engagement but depends also on its uptake in subsequent activity.65  

This agonal character is an essential but underappreciated feature of 
Brandom’s understanding of discursive practice. I think it is essential, 
because his account of normative constraint in terms of the distinction 
between normative statuses and practical attitudes cannot be properly 
understood without it. Precisely this agonal aspect of his thought enables 
Brandom to avoid the pitfalls of subjectivism and communal assessment. 
Instead of collapsing the distinction between normative statuses and 
practical attitudes at the individual or communal level, the distinction should 
be seen as expressing a tension inherent in practice as mutual engagement 
among a plurality of perspectives. It is underappreciated also because it 
helps to show that Brandom’s social pragmatism is not committed to a social 
positivism. To this I now turn. 

 
 

                                                 
64 Brandom, “Inferentialism,” 668. 
65 As David Owen explains, “our practices are agonistic in a twofold sense: firstly, practices 
are characterised by historical communities in which persons contest with themselves and 
each other to achieve excellence; and, secondly, practices are characterised by the 
contestation of plural perspectives concerning the character of excellence.” Owen, Nietzsche, 
Politics and Modernity, 144. 
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3.5 Farcical practices 

In this final part of the present chapter, I address the issue of Brandom’s 
alleged social positivism or conventionalism: the idea that this approach 
resigns theorists (as interpreters) to describing practices, forcing us to accept 
as normatively binding the practices and institutions with which we find 
ourselves (or which we ascribe to a community), denying the possibility of 
social criticism.66 Although a few of Brandom’s statements provide some 
ground for attributing a social positivism to him, the agonal aspect of his 
social pragmatism shows that he cannot really be committed to this and that 
the possibility of a critical stance is built in from the start.  

The prima facie appeal of this charge lies in the suggestion that if 
normative statuses come into play only through social practices, those 
normative statuses cannot provide critical purchase on those same social 
practices. An obvious response, to which I take Brandom to be in fact 
committed, is to say that social practices do not take place in a vacuum, but 
rather come in constellations of interconnected practices, and that these 
practices and their interconnections are all subject to interpretation and 
hence contestable, and even though they cannot all be criticized at the same 
time (if only because criticizing is itself a practice), in practice there is always 
some standpoint from within them from which another point can be 
subjected to criticism.67  

Yet it is worth examining the textual basis for attributing conventionalism 
to Brandom a bit more closely. He does make some apolitical gestures that 
seem to deny the possibility of social criticism. Brandom says, for instance, 
that there are certain norms about which a community as a whole cannot be 

                                                 
66 See, for instance, Robert Pippin, “Brandom’s Hegel,” European Journal of Philosophy 13, no. 
3 (2005): 395-396; Terry Pinkard, “Was Pragmatism the Successor to Idealism?,” in New 
Pragmatists, ed. Cheryl Misak (Oxford: Oxford University Press, 2007), 164-166. 
67 Brandom makes this point in response to a question from Richard Rorty: “Rorty asks 
whether any principle can claim a higher status than that of being presupposed by some de 
facto existing practice. Yes and no. What is presupposed by any existing practice can be 
rationally criticized—criticized, that is to say, on the basis of reasons that can be understood 
as holding those presuppositions up to assessment in the light of how it actually is with what 
the presuppositions are presuppositions about. But such criticisms will ultimately express 
(and in that sense ‘rest on’) other de facto existing practices. There is no Archimedean 
point, independent of all practices, from which to criticize any of them. The world only 
comes into view through the deployment of some concepts or others.” Brandom, “Replies,” 
201; cf. Richard Rorty, “What Do You Do When They Call You a ‘Relativist’?,” Philosophy 
and Phenomenological Research 57, no. 1 (1997): 173-177. See also Sabia, “Defending 
Immanent Critique.” 
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mistaken. The idea (which is not in itself problematic) is that some norms are 
just conventions, such that whatever a community takes to be the norm, is 
the norm. Examples Brandom gives include what the Kwakiutl (a Native 
American tribe) take to be appropriate greeting gestures, and “who is really 
married” in a particular community: “it makes no sense to suppose that they 
could collectively be wrong about this sort of thing.”68 He contrasts such 
apparently unproblematic social conventions with discursive norms 
(concepts), the normativity of which calls for further explanation (which is 
the task of Making it Explicit). In these cases, it seems, Brandom does not 
object to collapsing normative statuses into communal practical attitudes: 
“The community is incorrigible [in such cases] about what is a proper 
application of a concept and what is not.”69  

These examples of social conventions are a bit too simplistic for several 
reasons. For a start, greeting gestures and who appropriately counts as 
married are not things one cannot intelligibly hold a community to account 
for. When and whom it is appropriate to greet in what way under certain 
circumstances can easily become a matter of dispute; greetings are often 
tailored to positions in a social hierarchy, for example. And the idea that a 
community cannot intelligibly be taken to be wrong about who 
appropriately counts as married is invalidated just by observing 
controversies about gay marriage. Brandom’s use of these examples only 
works on the assumption of a mythically homogeneous community where 
there is no disagreement on these issues. But these remarks are puzzling also 
in light of more theoretical reasons, because a few pages earlier, Brandom 
criticized the idea of communal assessment as a basis for normativity—that 
norms are to be understood in terms of the attitudes of a community: “[T]he 
idea of communal performances, assessments or verdicts on which it relies is 
a fiction. [...] Assenting, endorsing, accepting, and regarding as right are in 
the first instance things done by individuals.”70 Intersubjectivity should be 
understood in terms of the relations between individuals, not in terms of the 
relation between individual and community; Brandom calls this an “I-thou” 
rather than “I-we” construal of intersubjectivity (which is basically just his 
social perspectivism).71 In light of this fundamental criticism, it seems strange 
that he grants that for certain norms the communal assessment analysis is 
correct: the “community’s all-inclusive practical assessment cannot be 
mistaken.”72 Brandom can begin to address this with his suggestion that a 
                                                 
68 Brandom, Making It Explicit, 53-54. 
69 Ibid., 53. 
70 Ibid., 37. See note 44 above. 
71 Ibid., 39. 
72 Ibid., 54. 
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community can have certain practices that determine what is to count as the 
communal view, even given disagreement about the matter: “Some 
communities have meetings, authorized representatives, or her ways of 
officially settling on a communal view or act [...].”73 But that would render 
the idea that the community cannot be held to account on certain matters 
more plausible only if the propriety of such procedures were uncontestable.  

The idea that there are certain norms about which a community cannot 
be mistaken derives its appeal from the notion that some things are simply a 
matter of convention, whereas other norms are such that even if everyone 
were to agree, they could still be mistaken. If everyone takes it that raising 
one’s right hand is an appropriate greeting gesture in certain circumstances, 
it just is, whereas everyone may take it that the earth is flat, even if in fact it 
is not. The sign is arbitrary in a sense in which a belief is not; for this the 
community is not answerable to anything, whereas beliefs about the world 
are answerable to the world. But it does not follow that conventions are 
therefore uncontestable, and a community is incorrigible about them. The 
key is to see that whether something is arbitrary, and therefore fully settled 
by mere convention, or objective, settled by the way the world is, is a 
normative question. It depends on a background of further commitments. 
Whether or not the earth is flat is not arbitrary in this sense due to a 
commitment to getting things right about the world (implicit, as Brandom 
argues, in discursive practice). Whether it is appropriate to raise one’s right 
or one’s left hand as a greeting is arbitrary only if we take it that the 
community is not already committed on the matter in virtue of some other 
consideration. To take something to be a matter about which the 
community cannot be mistaken, is to take it that there are no incompatible 
commitments on the matter, and hence to attribute an entitlement to the 
community to settle it in some way or other. So while the idea that a 
community is incorrigible on a certain matter may appear to collapse the 
tension between normative status and practical attitude—and this is what 
fuels the charge of positivism—in fact it merely shifts this tension to the 
question whether the matter is arbitrary, or whether some other 
commitment is in place. This opens up any social convention to the 
potential critique that the matter at stake is not arbitrary, but harbors 
unacknowledged biases, reinforces certain relations of power, etc. In other 
words, the constitutive tension between actually undertaken and merely 
acknowledged commitments is kept in play, but shifted to a different 
register. 

                                                 
73 Ibid., 38. 
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It is helpful to clarify the point with another example. In explaining what 

is involved in undertaking a commitment, Brandom puts forward by means 
of illustration a “simplified and artificial version” of an eighteenth-century 
British practice of military recruitment. It is worth citing his description of 
the practice at some length.  

According to this practice, taking ‘the queen’s shilling’ from a recruiting officer 
counts as committing the recipient to military service. A performance of this 
kind has the same significance that signing a contract would have—in either 
case one has joined the army and undertaken all the commitments entailed by 
that change of status. (The official rationale was that some such overt 
irrevocable nonlinguistic performance was required to do duty for signing a 
contract, given that those enlisting were largely illiterate. The actual function of 
the practice was to enable ‘recruiting’ by disguised officers, who frequented 
taverns and offered what was, unbeknownst to their victims, the queen’s shilling, 
as a gesture of goodwill to those who had drunk up all of their own money. 
Those who accepted found out the significance of what they had done—the 
commitment they had undertaken, and so the alteration of their status—only 
upon awakening from the resulting stupor.)74  

Brandom deploys this example to illustrate what it is to undertake a 
commitment: “The significance of a commitment is to be understood in 
terms of the practical attitude of those attributing it, that is in terms of what 
taking or treating someone as committed consists in.”75 The pragmatic 
significance of a performance is understood in terms of the difference it 
makes to attributions of commitments and entitlements:  

The significance of taking the queen’s shilling lies in its being an undertaking of 
a commitment on the part of the recipient, altering the attributions of 
commitment by those who appreciate the significance of the performance. It 
entitles other authorities—those who according to the antecedent score already 
had undertaken various commitments or duties and entitlements or sorts of 
authority, those who therefore play a certain role or hold a certain office in the 
system of practices in question—to punish the performer in particular ways 
under particular circumstances. The normative significances of performances 
and the deontic states of performers are instituted by the practice that consists in 
keeping score by adopting attitudes of attributing and acknowledging them.76 

One thing that is important about this passage is that it shows the sense in 
which what commitments one has undertaken is not simply up to oneself: 
unwittingly, one can take on a commitment and be held accountable to it, 
even though one has been duped into it. This makes it a provocative and 
                                                 
74 Ibid., 162. 
75 Ibid. 
76 Ibid., 166. 
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perhaps counterintuitive example. Picking up on this, Robert Pippin 
critically interprets this passage as a prime example of Brandom’s positivism:  

I think most of us would say intuitively that the fact that others attributed such a 
commitment to an individual did not mean that that individual was, in 
normative fact, truly so committed, that the practice counted something as a 
commitment illegitimately, that it does not qualify as a commitment. But for 
Brandom, to undertake a commitment is just for an individual to do something 
that makes it appropriate for others to attribute a commitment to that 
individual, where “appropriate” is a matter of a standing actual practice. […] 
While Brandom sometimes gives the impression that the position defended in 
[Making it Explicit] just leaves open questions about genuine versus illusory claims 
to normative authority, I would say that it is quite clear that he has already 
taken positions on normativity, commitment, entitlement and obligation; the 
positions apparent in this passage.77  

The position Pippin attributes to Brandom, I take it, is that actual practices 
just count. If you perform an action that a standing recruitment practice 
qualifies as signing up, you simply are recruited and answerable for the 
consequences. It is important to keep in mind, however, that the story about 
the queen’s shilling serves as a “simplified and artificial” expository device at 
an early stage in the elaboration of his theory.78 Brandom does not get back 
to this example later on, but a fuller story would have to take into account 
the features of deontic scorekeeping that he has not yet articulated at this 
stage, especially the socio-perspectival character of attributions of 
commitments and entitlements, and the idea that interpreting social 
practices is also a kind of scorekeeping practice.  

In light of these features, the question in what practices a community is 
engaged, and what the norms are that are implicit in them, is itself a matter 
of interpretation; it is something that can be said only from a perspective (or 
rather: taking them to have certain practices is having a perspective, keeping 
score); hence it is normative, something one can be held responsible for. 
There is no perspective-independent way practices are. This casts the 
example in a different light: the possibility of criticism is built in from the 
start. What a drunkard really commits himself to by taking the queen’s 
shilling—what inferences this performance licenses—is assessed differently 
from different perspectives. Brandom suggests that, “according to the 
practice,” he commits himself to enlist. But we can easily draw up an 
                                                 
77 Pippin, “Brandom’s Hegel,” 395-396.  
78 Brandom doesn’t really address this point in his reply to Pippin; Robert Brandom, 
“Responses to Pippin, Macbeth and Haugeland,” European Journal of Philosophy 13, no. 3 
(2005): 429-441. 
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alternative interpretation of the practice. For example, the situation may be 
construed so that none of the immediate participants—neither the poor 
drunk lad who is being set up, nor the recruitment officers—take unwittingly 
accepting the queen’s shilling to be sufficient to enlist, even if they all keep 
up the pretense. (Of course, to interpret the situation this way, we’d have to 
be entitled to interpret them as pretending in light of something they do, but 
imagine they secretly admit this to us.) They may all take it that punishment 
is likely to follow if he does not show up, but that leaves open the question 
whether the officials are entitled to punish, and whether he really is 
committed. The answer depends on an interpretation of the practice, in light 
of the “antecedent score,” as Brandom mentions, but this antecedent score is 
assessed differently from different perspectives, and presumably depends on 
a wide range of further practices.  

In real life, in contrast to Brandom’s admittedly simplified example, what 
someone commits himself to by some performance is always a matter of 
perspectival assessment and therefore contestable. And in real life, there is 
never just one reading of a practice, and we do not find practices in a 
vacuum, but rather in “systems of interdefined practices.”79 What this shows 
is that it is possible to take a practice to be farcical. By a “farcical practice” I 
mean a practice that is treated (to some extent) as if it institutes genuine 
commitments and entitlements, and this is reflected in participants’ overt 
behavior, although according to some scorekeeper (who takes it to be 
farcical), the participants are not genuinely committed to what the practice 
takes them to be committed to. This notion of farcical practices is fully 
consistent with Brandom’s theoretical framework. Notice that it is already 
implicit in the way he sets up the example. He points to a discrepancy 
between the “official rationale” of the queen’s shilling as a substitute for 
contracts among illiterates, and its “actual function [...] to enable ‘recruiting’ 
by disguised officers”: Brandom already places the practice in a certain light, 
implicitly already questioning it (note the scare quotes around “recruiting”). 
This notion of farcical practices of course foreshadows the notion of 
legitimacy, which I will discuss in the next chapter, but it is important to 
note that it is possible to articulate it without appeal to an antecedent notion 
of legitimacy, from just the basic framework of Brandom’s theory. 

 
 

                                                 
79 Brandom, Making It Explicit, 163. (Emphasis removed.) 
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3.6 Conclusion 

The expressive theoretical artifice of Making It Explicit is tailored to provide 
an explanation of the normativity of meaning in discursive practice; how it is 
that certain expressions are appropriately applicable in a particular case and 
others not (but not which ones). The theoretical framework of a semantics 
that answers to pragmatics, of meaning in terms of use, constitutes a 
powerful theory of discursive practice, which offers a clear alternative to a 
representational account of meaning. I’ve argued that social practice, on this 
social-pragmatic approach, should be seen not just as cooperative, but also 
as contestatory.  

Although this discussion does not do justice to all the intricacies and 
problems of Brandom’s approach, it displays the viability and promise of a 
systematic agonistic social pragmatism that can be appropriated for political 
philosophy. In any case, its appropriation need not be impeded by worries 
about undue conservatism or positivism, since a notion of farcical practices, 
and thereby the possibility of a critical stance, is available within the basic 
framework of this theoretical approach. It is clear, perhaps, that one might 
use this framework to provide a scorekeeping account of a notion such as 
legitimacy, as Brandom does for truth and knowledge. It is less clear how 
this approach should be applied in the context of other kinds of social 
practice, in particular political practice, which cannot be reduced to 
conversation. To do that his approach needs to be supplemented. I will 
present a conception of politics in the next chapter, and provide a 
scorekeeping account of legitimacy in the context of that kind of practice.



 



 
  

CHAPTER FOUR 

TAKING STANCES: THE POLITICAL PRAGMATICS OF 
LEGITIMACY 

To call something a legitimate authority is normally to imply that it ought to be 
obeyed.1 

—Hanna Pitkin 

 
 
 
 
 
 

4.1 Introduction 

The task of this chapter is to begin to develop a social-pragmatic approach 
to political legitimacy. Instead of asking ‘under what conditions is political 
authority legitimate?’, I propose to take a step back and switch the question, 
asking ‘what is it to take political authority to be legitimate?’ and ‘what are 
we doing in calling political authority legitimate or illegitimate?’ So instead 
of specifying principles and criteria of legitimacy from the standpoint of a 
normative theory, we begin with an account of what we are doing in 
distinguishing between legitimate and illegitimate political authority.  

Robert Brandom’s agonistic social pragmatism, discussed in the previous 
chapter, provides a way of filling this in. The fundamental methodological 
assumption I take from Brandom is that the meaning of a concept should be 
explained in terms of its use. Accordingly, one cannot investigate the 
semantics of legitimacy—the study of the meaningful content of legitimacy-
claims—independently of an account of its pragmatics—the study of its use; 
“semantics must answer to pragmatics.”2 Thus a social-pragmatic approach 
to the concept of political legitimacy should pay attention to what one 
means by claiming legitimacy in light of what one does in claiming it, the 
role the concept plays in political practice, what it enables us to do. For the 

                                                 
1 Hanna Pitkin, “Obligation and Consent--II,” American Political Science Review 60, no. 1 
(1966): 39. 
2 Brandom, Making It Explicit, 83, 145. 
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present project, attending to the maxim that semantics answer to pragmatics 
implies that an adequate conception of political legitimacy should be able to 
make sense of the practice of disputing legitimacy (the explicit use of the 
concept).3  

The question what it is we are doing in asserting political authority to be 
legitimate is intimately connected with the question what it is to take it to be 
legitimate, though they are not identical. The second assumption I adopt 
from Brandom’s pragmatism helps us to answer the former question 
(asserting legitimacy) in light of the latter (taking to be legitimate). As we 
have seen, Brandom argues, following Wittgenstein, that concepts have their 
point and purpose in social practices that are implicitly normative. On this 
approach, what it is to take something to be something can be explained in 
terms of the practical stances participants adopt in social practices. 
Normative concepts make these stances explicit. This implies that the 
discursive practice of disputing legitimacy should be understood in light of a 
broader normative social practice—politics—that makes clear what it is to 
implicitly take political authority to be legitimate.  

A social-pragmatic approach provides two methodological innovations 
that set this way of conceptualizing political legitimacy apart from the 
normativist and discourse-theoretic approaches analyzed in chapters one 
and two. The first is to explain what is political about political legitimacy in 
terms of a kind of practical situation. What is political about political 
legitimacy is understood not in first instance in terms of what judgments of 
political legitimacy are about—their object of evaluation—but in terms of 
where and how they occur—their practical context. The second crucial move is 
to understand the concept of ‘legitimacy’ in terms of the pragmatic role it 
plays within this practical political context. For this I appropriate Brandom’s 
model of discursive practice as deontic scorekeeping. What we end up with 
is an account of the political pragmatics of legitimacy—an account of the 
political use of ‘legitimacy’—rooted in an account of the social practice in 
which the concept has its point and purpose. 

I shall argue that the concept of legitimacy has its political point and 
purpose in a kind of social practice that takes a particular form: a practical 
context of confrontation between political subject and authority 
characterized by a relation of rule. For a political subject to take political 
authority to be legitimate is to take a particular kind of practical stance 
toward it: to recognize it as normative, attributing an entitlement to rule and 
undertaking a commitment to treat it as a source of reasons. For a political 

                                                 
3 Joel Anderson makes a similar point with respect to the concept of autonomy; Anderson, 
“Disputing Autonomy.” 
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authority to claim legitimacy is to demand such recognition. Depending on 
the particular stances subject and authority take toward one another—
whether the attempt to rule is recognized as normative or rejected—the 
relations between subject and authority have different modalities 
(recognition or rejection). I call this game of mutually taking stances the 
practice of politics as stance-taking toward rule.4 The role of the concept of 
legitimacy in this type of practice is conceived as expressive: to call political 
authority legitimate is to articulate one’s stance, to make it explicit, in order 
dispute political authority by giving and asking for reasons (or to contest it in 
other ways).  

To be a genuine alternative to a normativist framing of political 
legitimacy, this approach should neither collapse the distinction between 
what is legitimate (de jure) and what is merely taken to be legitimate (de facto), 
rendering the predicament unintelligible, nor should it commit us from the 
start to the task of philosophically securing this distinction by theoretically 
justifying a set of explicit principles or criteria. As I will show, this social-
pragmatic approach allows us to reinterpret this distinction, conceiving it 
not in terms of the relation of reference between legitimacy-claims and their 
appropriate principles or criteria, but in terms of the distinction of social 
perspectives between practically engaged participants. Recognizing political 
authority as normative and articulating this stance to others involves 
drawing a distinction between authority that is legitimate (de jure) and 
authority that is merely taken to be so (de facto). This distinction emerges 
from the dynamics of attributing legitimacy (the practice of stance-taking 
among subjects and authority) and is essentially socio-perspectival (drawn 
from a participant’s socially situated perspective). Consequently, 
distinguishing between legitimate and illegitimate authority is something 
continually performed by political subjects in mutual engagement. Politics is 
conceived as stance-taking all the way down.   

 
 

4.2 What is ‘political’ about political legitimacy? 

What is the significance of adding the adjective ‘political’ to ‘legitimacy’? 
While the conjunction of these concepts has wide currency in academic 
                                                 
4 It is important to keep in mind that Brandom’s primary aim is to provide a conception of 
discursive practice. In appropriating his approach, we should not be tempted to reduce 
politics to conversation. Brandom himself seems tempted by such a view of politics in his 
interview with Pritzlaff, “Freedom is a Matter of Responsibility and Authority,” 371. 
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discourses, we do not appear to deploy it regularly in political practice—we 
might say that an election, or a state, or an abuse of power, is illegitimate, 
without feeling a need to further emphasize that it is politically illegitimate. I 
therefore treat ‘political legitimacy’ primarily as a theoretical concept, 
having its point and purpose in a practice of reflection on political practice. 
On this view, then, the adjective ‘political’ distinguishes certain uses of the 
practical concept of ‘legitimacy’ from others from a theorist’s standpoint. 
The question what is political about political legitimacy, from a theoretical 
standpoint, is partly methodological. How can we demarcate legitimacy in a 
‘political’ sense from ‘non-political’ senses of legitimacy, perhaps ‘legal 
legitimacy’ or ‘moral legitimacy’?  

As I mentioned in chapter one, we can distinguish between different uses 
of the concept of legitimacy in at least these three dimensions: with respect 
to the situation or practical context within which it occurs (e.g. within a game, 
political election, philosophical discussion, etc.); with respect to what is said 
to be legitimate or illegitimate, the object of evaluation (e.g. a move, action, 
practice, institution, etc.); and with respect to the norms that are implicitly or 
explicitly invoked (e.g. moral, legal, prudential, etc.). We might look for a 
distinguishing mark of the political along each of these dimensions. Most 
theorists define political legitimacy in terms of an object of evaluation, that 
is, by the kind of thing we are calling legitimate or illegitimate. This 
demarcates ‘political’ legitimacy by what an assertion of ‘legitimacy’ is about. 
Thus, political legitimacy is said to refer to the legitimacy of ‘the state’, ‘the 
political system’, ‘government’, ‘law’, etc. This way of methodologically 
specifying what is political about political legitimacy fits with a normativist 
order of inquiry. The definition of the object sets the stage for the question 
under what conditions this object of evaluation is legitimate; it specifies what 
the principles or criteria to be formulated and justified by a theory are 
supposed to be applied to.  

One problem with this way of specifying what is ‘political’ about political 
legitimacy is that it leaves an important question out of view. As we will see 
in the next chapter, the question what the object of evaluation is of 
assertions of political legitimacy is itself at stake in a political situation. Are 
we to understand the political authority we face as a ‘state’, a ‘government’, 
a ‘political system’, or a ‘military-industrial complex’? To say that political 
legitimacy refers to the legitimacy of the state (or any other particular way of 
conceiving its object) gives us little flexibility in addressing this kind of 
question and thus already constrains us to think about political legitimacy in 
a certain way.  

Alternatively, and less conventionally, one could demarcate political 
legitimacy by a type of situation or practical context of application in which 
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‘legitimacy’ is asserted. On this view ‘political’ does not signify in first 
instance what an assertion of legitimacy is about, but where and how it occurs. 
Here, ‘political’ refers to a type of practical situation. The idea is that certain 
modes of social interaction have something in common such that we can 
speak of ‘political’ ways of acting and ‘political’ relations. Depending on a 
more substantial notion of the political, these political ways of acting or 
political relations might be specified in terms such as ‘rule,’ ‘governance,’ 
‘collective action,’ and so forth. For example, one could see ‘being citizen of 
a state’ as an instance of such a mode of social interaction, say an instance of 
‘being ruled.’ To use the concept of legitimacy in such a practical context 
involves evaluating some object of evaluation (in this example the ‘state’), 
but on this view that object is not what marks a use of the concept of 
legitimacy as ‘political’; there may be instances of the form of social practice 
called ‘rule’ other than that in terms of a citizen in a state. In order to 
capture the range of possible political objects of evaluation without 
committing to any one in particular, I will use the notion of ‘political 
authority’ to refer to any object of evaluation of political legitimacy.5 Taking 
a kind of practical context as a starting point for conceiving political 
legitimacy leaves more open how its object is to be conceptualized 
(depending on the particular context), but it requires an account of ‘the 
political’ as a kind of social practice.  

That leaves the possibility of taking the ‘political’ in political legitimacy to 
refer to the kind of norms that assertions of political legitimacy invoke. As 
we’ve seen in chapter one, many political philosophers take political 
legitimacy to refer to a set of moral norms applied to political institutions, 
although some theorists think that political legitimacy refers to a sui generis 
kind of norm that should be distinguished from others, such as legal and 
moral norms.6 However, few theorists (no one, as far as I can tell) take 
reference to a specific kind of norms in first instance as what demarcates the 
political. It is hard to see what a ‘political’ norm would be without specifying 
in advance a conception of political practice or political objects of evaluation 
to which it should apply.  

In my view, what is political about political legitimacy is best conceived in 
terms of a characterization of a practical context in which legitimacy is 

                                                 
5 As I mentioned in chapter one, as I use it ‘political authority’ should not be taken already 
to mean ‘legitimate authority’, as it is sometimes used in the literature. I propose to make the 
concept of legitimacy, rather than authority, bear the normative burden; ‘political 
authority’ is used here in a formal and non-normative sense. 
6 Jörg Kühnelt, “State Legitimacy and the Role of Morality,” in Political legitimization without 
morality?, ed. Jörg Kühnelt (Dordrecht: Springer, 2008).  
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disputed, rather than in terms of the object of evaluation to which it refers. 
This approach is less restrictive in that it does not stipulate and foreclose 
discussion of what political assessments of legitimacy are about but instead 
focuses on where and how such assessments occur. Moreover, taking a 
practical context as the distinguishing mark of what makes political 
legitimacy political is more suitable to the pragmatist direction of inquiry 
pursued here. A social-pragmatic approach tries to account for the concept 
of legitimacy in terms of its use. We thus need an account of the dynamics of 
the practices in which they occur, rather than merely a definition of their 
object.  

 
 

4.3 Politics as stance-taking toward rule  

To discuss the pragmatic role of ‘legitimacy’ in political situations, it is 
necessary to develop a theoretical vocabulary that describes the type of 
practical context or situation in which legitimacy has its political point and 
purpose. We need, in other words, a conception of political practice. Yet the 
notions of ‘politics’ and ‘the political’ are understood in widely different ways 
in political philosophy.7 It is impossible to give an exhaustive account of the 
literature here, but a few remarks are in order to provide a context for my 
own proposal. One can observe a rough distinction between two ideal-
typical conceptions of the political in the contemporary philosophical 
literature: an institutional and an interactional conception. On the one 
hand, politics is often conceived as the operation of a set of governing 
institutions, generally associated with the state. Such institutions are usually 
supposed to provide society with a sense of unity, order, and stability by 
regulating and providing conditions for the interactions of individuals.8 On 
the other hand, and often in contrast to this, politics is conceived as a mode 
of social interaction, emphasizing power-relations, plurality, deliberation, 
and contestation as its essential characteristics.9 Bonnie Honig provides an 

                                                 
7 For a sample of different views, see Adrian Leftwich, ed., What is Politics? The Activity and its 
Study (Oxford: Polity, 2004). The difficulty starts already with the relation between the two 
notions ‘politics’ and ‘political.’ Usually they are not explicitly distinguished, and I’ll follow 
this convention, but see Chantal Mouffe, On the Political (London: Routledge, 2005); Claude 
Lefort, Democracy and Political Theory (Cambridge: Polity, 1988).  
8 See, for instance, John Rawls’ notion of the “basic structure” of society. Rawls, A Theory of 
Justice.  
9 See Hannah Arendt, The Human Condition (Chicago: University Of Chicago Press, 1998). I 
provide an account of these different ways of understanding politics as animating the debate 
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apt characterization of these broad ways of conceiving politics in which each 
emphasizes one side of a set of binary oppositions: “consolidation versus 
disruption, community versus dissonance, closure versus fissures, stability 
versus eventfulness, containment versus proliferation, settlement versus 
unsettlement, reconciliation versus politicization […].”10 Yet, she suggests, 
each side of these oppositions is one-sided as a characterization of the 
political. Politics is better conceived as the interplay or struggle along these 
axes, located precisely at the nexus of order and conflict:  

Politics consists of practices of settlement and unsettlement, of disruption and 
administration, of extraordinary events or foundings and mundane 
maintenances. It consists of the forces that decide undecidabilities and of those 
that resist those decisions at the same time. To reduce politics to only one side of 
each of these operations, to depoliticize the opposite side […] is to displace 
politics, to deny the effects of power in some of life’s arenas for the sake of the 
perceived goods that power stabilizes under the guise of knowledge, respect, 
rationality, cognition, nature, or the public-private distinction itself.11  

The conception of politics as stance-taking toward rule that I articulate in 
what follows is sensitive to the danger of falling into a one-sided 
characterization of politics and therefore combines both dimensions. On the 
one hand, it accounts for the institutional dimension of politics—the 
intuition that politics has something to do with governance and the 
maintenance of order. On the other hand, it sees politics as a particular kind 
of social interaction characterized by contestation. On the view developed 
here, these dimensions are inseparable.  

The kind of practical situation in which legitimacy has political 
significance, I propose, revolves around the attempt to rule. The attempt to 
rule serves as a phenomenological starting point; the idea is that the 
predicament someone faces in relation to the attempt to rule is a basic 
political experience. An attempt to rule establishes a relation between a 
political authority and a political subject. I mean ‘political subject’ in the 
double sense of someone who conceives him- or herself as an agent who has 
a self-understanding in relation to political authority, and someone who is 

                                                 
between liberal and agonistic theorists in Fossen, “Agonistic Critiques of Liberalism,” 383-
388. 
10 Honig, Political Theory and the Displacement of Politics, 200. For a similar characterization of 
these oppositions within democratic theory, see Patchen Markell, “The Rule of the People: 
Arendt, Archê, and Democracy,” American Political Science Review 100, no. 1 (2006): 1-2. 
11 Honig, Political Theory and the Displacement of Politics, 205. 
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faced by political authority that seeks to subject him or her.12 To relate to 
political authority as a subject is to adopt a first-person perspective toward it. 
By ‘political authority’ I mean practices and institutions that purport to 
rule—that claim (implicitly or explicitly) to be entitled to guide the actions of 
political subjects either by prescribing or prohibiting courses of action or by 
affecting subjects’ possible courses of action; in short, by shaping their 
practical horizon. The focus on practices and institutions, rather than acts or 
agents, reflects the more or less structural and continuous character of 
relations of rule. The individual relation of care between a parent and child, 
for instance, is does not count as one of rule, nor the child’s disobedience as 
a form of political action; but a campaign aimed at challenging paternalism 
and cultivating more egalitarian ways of organizing family life can be 
construed as political. I have no clear criterion to offer here, because what 
matters are not the characteristics of the situation that can be identified from 
a third-person perspective, but the attempt to rule as it appears first-
personally.  

This definition of political authority reflects two ways in which political 
authority exercises power. First, it can exercise power over subjects by 
prescribing or prohibiting courses of action in a situation, for instance, by 
issuing laws backed by sanctions. Second, it can exercise power less directly 
by shaping their available courses of action in advance, for instance by 
contributing to the constitution of their sense of identity and affecting the 
material conditions for agency. For example, by giving political subjects the 
status of citizens and the right to vote, it can open up legally constituted 
courses of political action and foreclose others; by taxing and redistributing 
capital it can allocate economic resources which in turn affect available 
courses of political action; and by obliging subjects to undergo certain forms 
of education it can socialize them.13 Political authority in this sense can be 
distinguished, on the one hand, from tyranny or domination, which rather 
than claiming entitlement to rule, rely on mere force or coercion,14 and on 

                                                 
12 This responds to Foucault’s observation that “[t]here are two meanings of the word 
‘subject’: subject to someone else by control and dependence, and tied to his own identity 
by a conscience or self-knowledge. Both meanings suggest a form of power that subjugates 
and makes subject to.” Michel Foucault, “The Subject and Power,” in Power, ed. James D. 
Faubion, Essential Works of Foucault (New York: The New Press, 2000), 331. Cf. James 
Tully, “Political Philosophy as a Critical Activity,” Political Theory 30, no. 4 (2002): 539-540. 
13 On some of the ways in which citizenship partly construes political subjects’ subjective 
possibilities for agency, see Kevin Olson, “Constructing Citizens,” Journal of Politics 70, no. 1 
(2008): 40-53. On how it can affect the material conditions for agency, see Kevin Olson, 
Reflexive Democracy: Political Equality and the Welfare State (Cambridge, MA: MIT Press, 2006).  
14 Cf. Hannah Arendt, “What is Authority?,” in Between Past and Future (New York: Penguin, 
1968), 91-141; Williams, “Realism and Moralism in Political Theory.”  
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the other hand from subliminal relations of power in which individuals are 
not involved as first-personally, but in which they are affected behind their 
backs.15 

This yields a flexible notion of political authority, allowing a wide range 
of practices and institutions and modes of action to be seen as political. 
Moreover, it does not commit us to a particular way of representing political 
authority. Rather, this notion of political authority is dynamic in the sense 
that in ongoing practice, the workings of power can be made explicit and 
represented as authority in different ways. This makes it relatively robust 
with respect to the different and historically changing forms that relations of 
rule take. Moreover, it does not presuppose a holistic and hierarchical 
conception of ‘society’ or ‘the state’ or a unified conception of political 
authority as ‘sovereign.’ One can conceptualize political authority in 
conventional terms such as the state, government, or law. Yet the adequacy 
of such terms to capture the political relations subjects face in current 
conditions is contested; for instance, in light of the changing role of the state 
in an era of globalization. The conception of political authority proposed 
here is flexible enough to accommodate conceiving rule as government in 
terms of hierarchical organization, governance in terms of networks, or in 
terms of Foucaultian disciplinary practices and “governmentality.”16 Each of 
these representations of authority can be understood as purporting to rule 
(as guiding action or shaping individuals’ practical horizons), insofar as their 
workings can be brought to light and figure in subjects’ self-understanding 
(otherwise they constitute subliminal relations of power to which individuals 
do not relate first-personally). This wide range of possible ways of 
representing political authority is not a problem but a consequence of taking 
this kind of practical situation rather than a specific kind of object of 
evaluation as the distinguishing mark of political legitimacy.  

                                                 
15 On the kind of relational and dynamic view of power assumed here, see Michel Foucault, 
The History of Sexuality, Volume 1: An Introduction, trans. Robert Hurley (New York: Vintage, 
1990); Joseph Rouse, “Power/Knowledge,” in The Cambridge Companion to Foucault, ed. Gary 
Gutting, 2nd ed. (Cambridge: Cambridge University Press, 2005), 95-122; Steven Lukes, 
Power: A Radical View (Basingstoke: Palgrave Macmillan, 2004); Thomas Wartenberg, Forms 
Of Power: From Domination to Transformation (Temple University Press, 1991).  
16 Michel Foucault, Discipline & Punish: The Birth of the Prison (New York: Vintage, 1995); 
Tully, “Political Philosophy as a Critical Activity,” 538-539; Tully, “The Agonic Freedom 
of Citizens.”; Nikolas Rose, Powers of Freedom: Reframing Political Thought (Cambridge: 
Cambridge University Press, 1999), 3-5, 15-60; Mark Bevir, Democratic Governance (Princeton: 
Princeton University Press, 2010); Michel Foucault, “Governmentality,” in Power, ed. James 
D. Faubion, The Essential Works of Foucault (New York: The New Press, 2000), 201-222.  
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So far I have said something about the notions of political authority and 

political subject, but what is the nature of the political relation between 
them? A political relation cannot be equated with a relation of successful 
rule of the one over the other, because while political authority purports to 
rule, it cannot determine how the political subject responds to this—what 
stance the political subject adopts toward authority. From the perspective of a 
political subject, this kind of relation is a practical context in which she can 
take different stances. This is the case both in the direct and indirect forms 
of rule distinguished above. In the former case, political authority makes a 
claim on a subject, purports to be normatively binding, and therefore the 
subject is forced to do something—to comply with or resist or ignore it. In 
the latter case, where rule shapes a subject’s practical horizon rather than 
directly prescribing or prohibiting courses of action, a subject still faces a 
question whether to endorse the ways in which she is being shaped by 
power, or whether to try to resist or reshape them.  

The notion of a ‘stance’ can be understood from the perspective of a 
subject in terms of her self-understanding in the relation, her understanding 
of herself as confronted by political authority. A political subject can recognize 
political authority’s claim as normative and attribute an entitlement to rule 
her, taking rule as in some sense appropriate and herself as committed or 
responsible to it, or she can reject authority’s claim on her. In the former 
case, the subject takes the authority to be normatively binding, in the latter 
to be merely coercive. Accordingly we can distinguish two basic modalities 
of political relations according to the political stances subjects take: 
recognition and rejection.17 What is it to take a stance of recognition toward 
political authority and to treat it as normative for one’s actions? This 
depends on the character of the relation of rule between a political subject 
and an authority, on the ways it operates and the kind of claim it makes. 
The case is most straightforward with respect to a political authority that 
imposes explicit demands or restrictions on subjects’ courses of action. In 
this case, to recognize authority as normative can be explained as 
undertaking a commitment to comply with those demands or restrictions. In 
other words, it is to adopt a practical attitude of treating what authority 
issues as (prima facie) reasons for action because authority issues it—to treat 
authority as normative, as a source of reasons.18 To take a stance of 

                                                 
17 This account is related to, but importantly different from Habermas’ construal of the 
participant perspective toward law, discussed in chapter two; it has a similarly dual 
structure, but the stances of recognition and rejection are both normative stances with 
respect to the attempt to rule, neither is conceived as a purely instrumental attitude.  
18 What authority issues is taken to be a reason for action “content-independently,” 
irrespective of its substantial merits. Raz, The Authority of Law, 233-249; Dorota 
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recognition does not entail that one conform all actions to the demands of 
authority, but that one takes it to be appropriate to conform one’s actions to 
the demands of authority, and so makes oneself responsible for compliance. 
The situation is a bit more complicated where the relation of rule takes the 
form not of direct, explicit demands or restrictions, but where it operates by 
shaping the subject’s practical horizon indirectly. Here recognizing political 
authority as normative can be explained as treating the authority as entitled 
to shape one’s practical horizon, taking it to be appropriate to support or 
maintain rather than to undermine or resist it. Explicitly taking a stance 
toward authority that works in these ways requires that one is aware of its 
modes of operation.  

These basic political stances are dichotomous, because what is at stake is 
a matter of a basic normative status; one either attributes an entitlement or 
withholds it. But what it means to recognize or reject political authority, 
what an entitlement to rule implies, can be filled in or understood in very 
different ways in different circumstances and according to different subjects. 
So while I take it there are two basic modalities of political relations towards 
authority, this still leaves open a broad spectrum of different ways of relating 
to authority. Furthermore, it is important to emphasize that these stances 
cannot be reduced to the actual, observed behavior of political subjects. 
Recognition may result in compliance and rejection in resistance, but they 
need not—other considerations may play a role as well in understanding a 
political subject’s course of action (a threat of sanctions, to mention an 
obvious example). Moreover, from a first-person perspective, we can 
distinguish a third mode of understanding oneself in relation to political 
authority different from either recognition or rejection of the claim to be 
normative: indecision, a state in limbo, as it were. Yet from another’s second-
person perspective, what stance one has taken can only be assessed in light 
of one’s words and deeds. Taking stances is a socio-perspectival affair; which 
stance one has taken is a normative question that is assessed intersubjectively 
(and, provided a sufficiently expressive vocabulary is available, disputed).  

On this approach, a relation of rule is construed as one that is 
asymmetrical and heteronomous—a political subject is confronted with a 
force seeking to guide or shape action (directly or indirectly). This is not to 
identify politics with either compliance with rule or disruption of rule, nor 
does it a priori exclude political violence. The point is that both relations of 
recognition and of rejection are political relations, in which the normativity 

                                                 
Mokrosinska, “Political Obligation” (PhD Dissertation, University of Amsterdam, 2007), 5-
9. 
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of rule is (at least potentially) at stake. Politics is conceived as a practice of 
stance-taking between political subject and authority. The relation between 
political subject and authority is dynamic: the stances taken (and thus the 
modality of relations) are not simply given and fixed, but a matter of action 
and response that is always in progress. While the confrontation between 
political authority and a political subject is characterized in first instance as 
heteronomous, this does not rule out in advance that subjects may be 
justified in coming to see it in some way as autonomous or self-imposed in 
light of a further story, which is a central concern of many contemporary 
political theories.19 This possibility does not negate the fact that the 
immediate experience of a subject’s confrontation with authority is one of 
finding oneself confronted by an attempt to rule.  

This theoretical framework is deliberately abstract. The conception of 
politics as stance-taking toward rule is not meant to exhaust the meaning of 
the political, but as an interpretation of the basic form of political practice in 
which legitimacy has a distinctly political sense. Not every claim to 
legitimacy or illegitimacy that we normally conceive as politically relevant 
qualifies as political in this basic sense. Consider, for instance, the issue 
whether it is legitimate for a government to appropriate someone’s private 
property for a project in the name of the common good, or whether a 
particular law has been formulated through the appropriate procedures. I do 
not want to suggest that these are not in some sense political questions. But 
they are normally questions raised within an accepted institutional 
framework, represented as a form of political authority; whether they count 
as political in the sense presented here depends on whether these issues are 
taken to bear on the modality of one’s relation to that political authority. 

 
 

4.4 The practice of disputing legitimacy 

I now turn from this conception of politics as stance-taking toward rule to 
the practice of disputing legitimacy. What is it to call political authority 
legitimate in such a practical context? What role can the concept of 
legitimacy play in the context of a political relation of rule? What can it help 
us do? Basically, the idea is that the conception of politics as stance-taking 
toward rule gives us an account of what it is to implicitly take political 
authority to be legitimate, which in turn helps us to articulate what it is to 

                                                 
19 Habermas, for instance, thinks political subjects in a legitimate constitutional democracy 
can see themselves as ruler and ruled at the same time. See chapter 2. 
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explicitly call political authority legitimate. The key is to understand both 
implicit stance-taking toward rule and explicitly disputing legitimacy as 
normative social practices in which participants hold one another 
responsible, as what Brandom calls “deontic scorekeepers.” A social practice 
is normative in the sense that to participate in (or interpret) the practice is to 
adopt stances or practical attitudes assessing performances as appropriate or 
inappropriate. This conception of deontic scorekeeping helps to clarify the 
sense in which the practice of stance-taking toward rule is an implicitly 
normative social practice. In scorekeeping terms, to take something to be a 
political authority is to attribute to it a commitment to rule (rather than, say, 
to dominate); to take a stance of recognition or rejection toward it is to 
attribute or withhold from it an entitlement to this commitment to rule.  

It is important to distinguish carefully between the explicit aspects of 
disputing legitimacy and the implicitly normative aspects of stance-taking 
toward rule. This allows us to explain the practice of disputing legitimacy as 
the practice of making explicit the proprieties implicit in the practice of 
stance-taking toward rule. In other words, the practice of disputing 
legitimacy allows political subjects to explicitly attribute commitments and 
entitlements to political authority (or explicitly withhold them).  In my view 
this is precisely the point of the concept of legitimacy (and functional 
equivalents) in political contexts. If to take political authority to be legitimate 
is to recognize it as normative, to attribute an entitlement to rule, then 
calling political authority legitimate (or illegitimate) can be seen as a way of 
making one’s political stance explicit, which in turn makes it possible to 
dispute it by giving and asking for reasons. To call political authority 
legitimate is to explicitly attribute to it the normative status of entitlement to 
rule. Political legitimacy is a socially attributed normative status in the 
context of relations of rule, a status claimed by political authorities and 
contested by political subjects.  

The pragmatic significance of ‘legitimacy’ should be understood in terms 
of its role in the interplay of stance-taking between political subject and 
authority, on the one hand, and among political subjects on the other. If 
political subjects are to recognize political authority as normative, authority 
must at the very least act in such a way that the subject can take it to 
genuinely be committed to rule by presenting itself as entitled to compliance 
and regarding subjects as committed to comply. If subjects fail to recognize 
it as normative, but take its claim to legitimacy to be sincere (attributing a 
commitment to rule, while withholding an entitlement to that commitment), 
it can make sense for them to make their stance explicit by asserting 
authority to be illegitimate and taking appropriate action (protest, for 
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instance), thereby soliciting further action on the part of authority to redeem 
its claim or change its ways. In this sense, to assert legitimacy or illegitimacy 
is to do something; articulating one’s stance is producing a performance in 
the interplay between subject and authority which potentially affects the 
score they keep of one another. Of course, since authorities tend to have 
other means at their disposal besides justifying themselves discursively or 
changing their ways, and since their claim to legitimacy can be farcical, 
often making a stance of rejection explicit toward that authority carries 
significant risk, such that the game cannot be played explicitly between 
subjects and authority (as dissidents in oppressive regimes know all too well).  

Clearly, political situations cannot be adequately described by restricting 
one’s view to the dynamism between subject and authority—politics is as 
much a matter of taking stances toward other political subjects as toward 
political authority. Individuals relating as subjects to political authority are 
not isolated from other subjects. In this wider context political stances are 
liable to assessment by others. Explicitly disputing the legitimacy of political 
authority makes political stance-taking not just a dynamic process of action 
and response, but also reflexive. In disputing legitimacy, participants 
attribute and withhold entitlements to one another’s political commitments; 
they take stances toward stances. And in doing so, they potentially affect the 
political stances originally taken; subjects can shift stances in light of new 
circumstances, performances, or justifications. In this context, the assertoric 
speech act of claiming that an authority is legitimate or illegitimate can 
affect the stances of others toward that authority: other political subjects 
may come to understand themselves differently in their relation to political 
authority in light of the speaker’s assertion—depending on how the act is 
taken up with respect to each scorekeeper’s repertoire of background 
commitments, and whether it is accompanied by further reasons. So to take 
an authority to be legitimate is not just to take a stance toward it, but also 
toward others.  

This raises the question of who count as the addressees of an authority’s 
rule. If taking political authority to be legitimate is recognizing it as 
normative, then for whom is it normative? Who else does one hold responsible 
to this authority? To hold others responsible for their political stances 
toward an authority is to treat them as members of a political community, at 
least in the minimal sense of being subject and responsible to the same 
political authority. This suggests there is an inherently communal aspect of 
political legitimacy. But this approach doesn’t posit an underlying or pre-
existing political community: who counts as a member of a political 
community is at stake in taking stances. A community is constituted and 
reconstituted through political practice, not an external ground for it.  
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When political stances are at stake in this way, rather than remaining 

implicitly presupposed, we can speak of a critical moment. As Luc Boltanski 
and Laurent Thévenot aptly remark, such a moment is critical in a double 
sense, referring both “to the critical activity of the persons and to the 
unusualness of a moment of crisis.”20 In the case of political relations as I 
conceive them, a critical moment is unusual or exceptional with respect to a 
political authority’s expectation of compliance; from the perspective of 
authority’s attempt to rule, contestation of its entitlement to rule constitutes 
a “break in the course of action.”21 From the perspective of a political 
subject contesting rule, it is exceptional in the sense that an illegitimate 
attempt to rule constitutes an abnormality, an imposition. Engaging in a 
dispute about political legitimacy is a way of dealing with the critical 
moment that arises when political authority’s entitlement to rule is 
contested.22 However, explicitly disputing legitimacy is not the only way in 
which such critical moments can manifest themselves. Politics as stance-
taking toward rule cannot be reduced to conversation. The critical activity 
of political subjects can find expression not only in arguments, but also in 
deeds—for instance in public ridicule or implicit parody of authorities, 
erection or desecration of public symbols, gathering and marching in 
protest, and acts of violence. This suggests that non-linguistic political 
actions do (or attempt to do) implicitly what discursive assertions of legitimacy 
do explicitly, namely to affect the stances of political subjects and authorities. 
Subjects’ self-understanding in relation to authority is affected perhaps as 
much by perception and affect as by argument. So explicitly disputing 
legitimacy is one form of political contestation in a wider sense.  

This comes out clearly in the example of the confrontation between the 
Rote Armee Fraktion and the West German government. As we’ll see in 
more detail in chapter five, it was precisely the prospect of affecting other 

                                                 
20 Boltanski and Thévenot, “The Sociology of Critical Capacity,” 359; cf. Boltanski and 
Thévenot, On Justification. For a more specifically political account of such “rare moments of 
political electricity,” see James C. Scott, Domination and the Arts of Resistance: Hidden Transcripts 
(New Haven: Yale University Press, 1992), xiii, 202-228. In view of the communal 
dimension of legitimacy-claims, critical political moments are also what Jason Frank calls 
“constituent moments”; a claim to speak for a people or political community depends on its 
felicity in bringing about the community in the name of which it purports to speak, going 
beyond the pre-given understandings of that community. Jason Frank, Constituent Moments: 
Enacting the People in Postrevolutionary America (Duke University Press, 2010). 
21 Boltanski and Thévenot, “The Sociology of Critical Capacity,” 360.  
22 Boltanski and Thévenot speak in this regard of an “imperative of justification”; Ibid. See 
also Bernard Williams’ notion of a “basic legitimation demand”; Williams, “Realism and 
Moralism in Political Theory.”  
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citizens’ relations to the Bundesrepublik that initially motivated the actions of 
the RAF. They took the Bundesrepublik’s stated commitment to democracy 
and the rule of law to mask its true nature as a fascist and imperialistic police 
state and treated it as farcical. Because the RAF regarded the state’s claim to 
legitimacy as disingenuous, they saw little point in discursively engaging it. 
Nor did they believe their actions would lead directly to the overthrow of 
“the system.” The point of the RAF’s actions as well as their explicit public 
declarations was rather to alter the stances of other citizens in relation to it 
by changing their perception of the Bundesrepublik and subverting their self-
understanding as democratic citizens.23 For many of those involved, this 
rejection of authority’s claim to be normative on the part of certain political 
subjects, and the violent way it was expressed in their course of action, 
constituted a critical moment. Even many of those for whom the rule of the 
Bundesrepublik did not seem problematic in first instance where thus faced 
with the question of its legitimacy and, at least implicitly, forced to take a 
stance. 

 
 

4.5 A socio-perspectival interpretation of legitimacy de facto and de jure 

To sum up the main points so far, the concept of legitimacy has its political 
point and purpose in the context of relations of rule, in which political 
subjects are confronted by, attune themselves to, and contest political 
authority. To take political authority to be legitimate is to take a particular 
kind of stance toward it and toward others subject to it: to recognize its rule 
as normative, attributing to it a status of entitlement to rule and undertaking 
a commitment to treat it as a source of reasons. To dispute legitimacy 
(politically) is to contest the normative status attributed to political authority 
by making explicit one’s self-understanding in relation to authority and 
participating in a game of giving and asking for reasons. What is at stake in 
distinguishing legitimate from illegitimate political authority is the modality 
of political relations—whether these are relations of recognition or rejection.  

Someone may grant all this about the political pragmatics of legitimacy, 
but deny that this helps us say anything about what is really legitimate, 
insisting on the need to distinguish de jure from de facto legitimacy: what is 
legitimate from what is merely taken to be so. My story, so it may appear, 
accounts for political legitimacy only in a de facto sense; it is about what goes 

                                                 
23 See, for example, RAF, “Das Konzept Stadtguerilla”, 1971, 
http://labourhistory.net/raf/. See further chapter five.  
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on when political subjects recognize or reject political authority, but does 
not address whether and under what conditions they ought to do so. For that, 
on a normativist view, we need to turn to a moral or at least normative 
theory. And so none of this manages to go beyond the traditional division of 
labor between normativist and empiricist approaches to political legitimacy.  

On a social-pragmatic approach, however, such a distinction is 
intelligible only from a subject’s socially situated perspective. My aim is to 
make sense of this distinction between something merely being taken to be 
legitimate and it actually being legitimate in light of this account of the 
pragmatics of legitimacy—to say something about what it is for political 
authority to be legitimate based on an account of what it is to take it to be 
legitimate. This can be achieved by reinterpreting the traditional distinction 
between de facto and de jure senses of legitimacy in practical and socio-
perspectival rather than representational terms. On this view, the distinction 
between legitimacy de facto and de jure does not capture the difference 
between what is merely taken to be legitimate from some concrete 
perspective and what is ‘really’ legitimate, independently of anyone’s 
perspective. Rather, it reflects the distinction drawn from the perspective of 
a participant who occupies a distinct position in practices of stance-taking 
toward rule and disputing legitimacy, between what others merely take to be 
legitimate, and what is legitimate. In other words, it reflects the difference 
between political commitments one attributes to others, and those one 
acknowledges oneself.  

To explain this we need to take a closer look at the practice of disputing 
legitimacy. As conceptualized above, to explicitly dispute legitimacy is to 
contest the normative status of entitlement to rule in a game of giving and 
asking for reasons. What must one do in order to count as disputing 
legitimacy, rather than as doing something else? What can count as a reason 
for an assertion of legitimacy? This matter can be fruitfully approached by 
asking what it would be to count as mistaken about one’s claim of 
(il)legitimacy. How must ‘legitimacy’ be used in order to be taken by others 
as an expression of recognition of political authority or ‘illegitimacy’ as a 
rejection of it? What happens if someone uses ‘legitimate’ in an 
inappropriate manner? There are several things to say here. A minimal 
condition for successfully expressing recognition appears to be that one’s 
assertion must be comprehensible to others as making a stance explicit. 
One’s assertion must be such that it entitles others to attribute a commitment to 
recognize or reject political authority as normative. If a purported assertion 
of legitimacy is incomprehensible to others or seems to have nothing to do 
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with the authority in question, it is impossible for them to treat the speaker 
as taking a political stance.  

Furthermore, if one’s claim is successful in the sense that others attribute 
a commitment (perceive one as articulating a stance), one’s assertion of 
legitimacy can be taken to be mistaken (according to a listener) in the sense 
that one proves incapable of giving a good reason for one’s claim—if one 
cannot provide a satisfactory answer to the question ‘why?’—where a good 
reason is some statement that entitles the speaker to a claim of legitimacy 
(from the perspective of the listener). This happens, on the one hand, if 
others take the speaker to misrepresent political authority—for example, by 
mistaking a fraudulent government for a genuinely elected one or by 
mistaking a military-industrial complex for a constitutional state. On the 
other hand, one can be taken to be mistaken (by someone) if one fails to 
respond to the question ‘why?’ by articulating reasons that entitle political 
authority to rule (according to that person). For example, if speaker and 
listener agree that the election was not fraudulent but disagree over whether 
that election would entitle the government to rule in this case. Both these 
possible ways of taking someone to be mistaken are expressed in listeners’ 
failing to attribute to the speaker an entitlement to his commitment by not 
responding to a challenge with good reasons. In the one case, the failure is 
due to a mismatch between what the authority is taken to be and what it 
actually is (according to the listener), in the other case it is due to a mismatch 
between what speaker and listener count as good reasons. Finally, one can 
take someone to be mistaken with respect to who one holds responsible to 
that political authority, that is, who one counts as a member of the political 
community.  

The point of making explicit these different proprieties involved in 
political stance-taking is to show what one implicitly commits oneself to by 
taking a stance toward political authority (and what can be made explicit in 
disputing legitimacy). This suggests that to take a political stance is (a) to 
undertake a commitment to an understanding or representation of the 
political authority one faces (democratic government, benevolent 
dictatorship, military-industrial complex, etc.); (b) to attribute to or withhold 
from this authority an entitlement to rule, thereby committing oneself to 
treat some considerations as good reasons, and to treating this authority in 
ways appropriate to its status (i.e. according to one’s political obligations; 
more on this below) and (c) to attribute commitments to certain others (i.e. 
those one counts as fellow political subjects) to recognize or reject this 
authority as normative. This does not mean that in taking a stance one must 
have all this in mind, so to speak; it means one can be held responsible for 
articulating it when asked (this is what it means here to say it is implicit).  
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How does this bring into play a distinction between de facto and de jure 

legitimacy from the perspective of a political subject? To dispute legitimacy 
one must be capable of distinguishing reasons that one counts as good from 
bad ones, and commitments one is willing to acknowledge from those that 
one is not. Moreover, taking others to be correct or mistaken in various ways 
involves drawing a distinction between how they represent a political 
authority, what they count as good reasons, who they count as political 
subjects, and what one oneself takes to be the true understanding of that 
authority, what reasons one takes to actually count as good in the present 
case, and who counts as a fellow subject. As Brandom puts it, scorekeepers 
keep distinct sets of books: different participants have different background 
commitments and different accounts of one another’s commitments and 
entitlements; each participant keeps track, from her own perspective, of 
what others acknowledge and undertake commitment to, and to what she is 
willing to acknowledge commitment herself. There is, from a subject’s 
perspective, always a distinction between something being legitimate, and 
merely being taken to be so. The distinction between de facto and de jure 
legitimacy can be seen as a structural feature of the practice of disputing 
legitimacy, rendered from the perspective of each participant, and arising 
from the confrontation between multiple perspectives.  

So far I have explained the political pragmatics of attributing and 
contesting legitimacy mainly in terms of two kinds of social relations; 
between political subject and authority, and between different subjects. But 
this leaves out a crucial aspect of the distinction between legitimacy de facto 
and de jure. As we have seen, in intersubjective relations the distinction 
between what is legitimate and what is merely taken to be so can be 
accounted for in terms of the different sets of commitments different 
participants undertake: for a participant keeping track of another’s 
commitments, this distinction can be seen as the distinction between 
commitments attributed to others and commitments undertaken oneself. But 
evaluating the stances of others in terms of reasons commits one to 
acknowledge also the possibility of being mistaken oneself. How can we 
account from the first-person perspective for the difference between what a 
subject is willing to commit herself to, and what she ought to commit herself 
to?  

The practice of disputing legitimacy—being held to account for one’s 
stances by others—makes one’s initially implicit self-understanding reflexive, 
subject to revision in light of reasons (though this does not entail it is only 
revised deliberatively). What one is willing to commit oneself to (take to be 
true or binding) can be understood with respect to a repertoire of 
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acknowledged background commitments—a wider self-understanding. But 
since commitments can be understood only in relation to a background of 
further commitments, committing oneself to one thing is committing oneself 
to a whole lot; the commitments one actually undertakes outstrip one’s 
acknowledged commitments. In virtue of participating in the practice of 
disputing legitimacy, subjects face the question whether to revise their 
acknowledged self-understanding in relation to authority; they can decide to 
do so, for instance, depending on whether the reasons others put forward 
count as good ones, that is, whether they are willing to acknowledge 
commitment to them. Engaging in discursive practice involves rendering 
some of one’s acknowledged commitments criticizable, and hence involves 
self-interpretation. Since one’s self-understanding is neither permanently 
fixed nor fully transparent to oneself, there is always the possibility that some 
commitments one had undertaken, including one’s own stance toward 
authority can turn out to be inappropriate, even in one’s own eyes. To be 
committed yet mistaken in one’s assessment is to recognize the (il)legitimacy 
of authority de facto but not de jure.  

Due to this possibility of being mistaken oneself (and of taking oneself to 
have been mistaken), the claim that the distinction between the de facto and 
de jure senses of legitimacy is socially perspectival—rendered in the eyes of a 
participant in social practice—should not be equated with the claim that 
legitimacy is merely subjective—the idea that from any perspective, what is 
legitimate is simply what is taken to be legitimate from that perspective. 
Political authority is not legitimate or illegitimate merely because a subject 
decides it to be so, nor do subjects see legitimacy as an expression of 
subjective preference. In the eyes of a subject, an evaluation is in some sense 
valid beyond its own perspective, namely in the sense that she holds others 
responsible to it. Indeed this must be the case for there to be something to 
contest with others. To conceive legitimacy as merely subjective in this sense 
is thus a trap; it obliterates the distinction (from a participant’s perspective) 
between something being taken to be legitimate and something actually 
being legitimate, and hence the possibility of being mistaken.24  

The attempt to avoid the trap of subjectivism can easily lead into a 
second one. If the validity of our assessment of political legitimacy is not 
merely up to us, then whom is it up to? One answer might be that whether 
an assessment of legitimacy (a political stance) is appropriate or not is not up 
to the individual, but to the community as a whole (for example as 
represented by a set of traditionally accepted communal norms). This 

                                                 
24 This discussion parallels that of the pitfalls of subjectivism and communal assessment in 
chapter three. 
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suggestion takes up the idea that in disputing legitimacy, one is bound in 
some sense by the norms acknowledged by others, namely in the sense that 
one is held responsible by those others. Intersubjective social practices and 
discursive relations place demands on us that are not simply up to us. But 
just as the move to subjectivism negates the possibility of being mistaken for 
the subject, so the move to communal assessment negates the possibility that 
the community as a whole is mistaken.  

There is thus a fundamental tension between, on the one hand, the fact 
that I cannot understand the reasons I provide and the norms I acknowledge 
as appropriate at will or purely in isolation because they depend for their 
intelligibility and efficacy on their uptake by others, and on the other hand 
the fact that I can take others to be mistaken, even collectively; taking the 
norms they acknowledge in practice to be binding merely de facto (because 
others in fact hold me responsible to them) rather than de jure (if I take myself 
to be responsible to them). This tension presents any subject with the 
predicament of determining what she is genuinely committed to. The 
tension cannot be resolved, but reinterpreted by understanding the 
difference not in terms of a static distinction between who one takes oneself 
to be and who one truly is or ought to be, but a dynamic one in which one is 
becoming rather than being a self (through ongoing engagement with 
others). On a social-pragmatic view, this permanent tension is just a feature 
of what it is to be engaged in social practice, brought into play through 
activity. It can be practically negotiated but not definitively resolved. There 
is no privileged perspective from which a stance can be qualified as 
appropriate or inappropriate, there are only the situated perspectives of 
participants. Yet this does not make stance-taking arbitrary; from the 
perspective of any participant, stances are liable to normative evaluation.  

The socio-perspectival distinction between the de facto and de jure senses of 
legitimacy allows a political subject to perceive the relation between another 
subject and authority as one of mutual recognition (to apprehend the 
modality of the relation), while not herself taking a stance of recognition 
toward that authority: it provides a vocabulary for articulating the 
modalities of actual political relations from various subject-positions within 
the practice of stance-taking toward rule. Rendering this distinction is a 
crucial ability for political subjects to engage in practices of political 
contestation.  

How does understanding the distinction between de facto and de jure 
legitimacy as socially perspectival tell us anything about what it is for 
political authority to be legitimate? For political authority to be legitimate 
(according to someone) is for it to have the normative status of entitlement to 
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rule (from that perspective). In that sense, the present conception is 
reminiscent of the conventional normativist definition of political legitimacy 
as the “right to rule,” with the qualification that this status should be 
understood as socially attributed from a situated perspective. Taking 
political authority to be legitimate is not just a matter of representing it 
accurately but of taking a practical stance toward it, undertaking and 
attributing practical commitments and entitlements.  

In that sense, political legitimacy can be understood as performative. But 
this is easily misunderstood. J. L. Austin originally used the notion of 
performativity to indicate speech acts that (in Kukla and Lance’s parsing) 
“in their very utterance serve to enact, institute, or make true what they 
assert,”25 for example, when an official declares a couple to be married. In 
this sense, however, assertions of political legitimacy are not performative. For 
if asserting legitimacy would count as making-true that authority is 
legitimate, then there would be no room for the notion that one can be 
mistaken in one’s assertion of legitimacy. Calling legitimacy performative in 
this sense would thus collapse its normativity.26 However, instead of 
conceiving the performative as a kind of ‘making,’ where the performance is 
a delimited occurrence leaving behind a finished product (a legitimate 
political authority), we can conceive the action of taking a stance as part of 
an ongoing performance. Political legitimacy is performative in the sense 
that only from an engaged standpoint, in taking stances, there is a distinction 
between something’s being legitimate and it merely being taken to be so. 
Only in virtue of subjects taking stances from different perspectives is there 
such a thing as political legitimacy at all. Politics (practices of stance-taking 
toward rule and disputing legitimacy) is conceived as stance-taking all the 
way down. 

                                                 
25 Kukla and Lance, “Yo!” and “Lo!,” 87; J.L. Austin, How to Do Things with Words: The 
William James Lectures Delivered in Harvard University in 1955, 2nd ed. (Oxford Paperbacks, 
1976).  
26 Such considerations lead Pitkin to label legitimacy as “quasi-performative:” “To call 
something legitimate is at least normally to imply something about its authoritativeness, 
bindingness; to call something legitimate is to take a position toward it—a position that may 
have consequences with respect to one’s own or other people’s obligations and 
responsibilities. […] Yet the word is by no means a pure performative, nor an expression of 
personal preference or individual taste. […] The truth is that ‘legitimate’ means something 
like ‘lawful, exemplary, binding’—not ‘what is commonly considered lawful, exemplary, 
binding,’ nor ‘what ought to be considered lawful, exemplary, binding.’” Pitkin, Wittgenstein and 
Justice, 280-282. Furthermore, it is a mistake to deny there is content to an assertion of 
legitimacy, because this would not allow us to make sense of sentences in which the concept 
has an embedded role rather than functioning as an assertion (such as conditionals).  See 
chapter three, note 33.  
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4.6 Some clarifications 

I want to end this chapter by providing some clarifications of the 
performative conception of political legitimacy presented here, and briefly 
considering an objection that might be made. I’ve proposed that it is most 
fruitful to conceive what makes political legitimacy political from a theoretical 
standpoint by providing a characterization of the practical context of its use. 
I’ve filled this in by providing an account of political relations as practices of 
stance-taking toward rule, and used this to illuminate the practice of 
politically disputing legitimacy. It is now possible to more clearly distinguish 
legitimacy in its distinctly political sense from other notions of legitimacy. 
Let me consider briefly the differences between political legitimacy, 
democratic legitimacy, juridical legitimacy, and moral legitimacy. It is 
helpful to recall again the different dimensions along which senses of 
legitimacy can be distinguished: their practical context of use, their object of 
evaluation, and their normative reference.  

It has become common in political philosophy, especially in deliberative 
democratic theory, to speak of the “democratic legitimacy” of decisions, 
laws, and policies, though it is rarely made explicit how democratic 
legitimacy relates to political legitimacy; whether these are the same, one is a 
form of the other, or they are complementary.27 On the view developed 
here, it is important not to conflate these two notions of legitimacy. We may 
understand democracy to refer to a set of political institutions and practices, 
a set of normative principles or ideals, or (with Habermas) as a combination 
of the two, that is, as a form of practice embodying a set of (less than fully 
realized) normative ideals. Democratic principles can be construed as 
antecedently given moral norms, or as immanent to democratic practice. 
Either way, we can say that some decision or law is democratically 
legitimate with respect to the norms expressed by those democratic ideals or 
embodied in democratic institutions and practices. I think this is a sensible 
way of speaking, as long as it is acknowledged that there is a sense of 
political legitimacy that is in some sense prior to that of democratic 
legitimacy. Disputing the legitimacy of decisions in terms of their democratic 
progeny, for instance, already assumes that certain democratically organized 
decision-making procedures should be taken to be a legitimate political 
authority. As we’ve seen in chapter two, such a claim is itself potentially 
                                                 
27 For instance, Joshua Cohen, “Deliberation and Democratic Legitimacy,” in Deliberative 
Democracy: Essays on Reason and Politics, ed. James Bohman and William Rehg (Cambridge, 
MA: MIT Press, 1997), 67-92; Benhabib, “Deliberative Rationality and Models of 
Democratic Legitimacy.”  
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subject to political contestation. This should clarify my view that Habermas 
has a conception of democratic but not political legitimacy.  

A similar point can be made with respect to juridical legitimacy or legal 
validity. Here a set of positive legal norms embodied in a legal system 
function as a normative reference for legitimacy-claims. Yet it is still a 
matter of political stance-taking whether that legal system constitutes a 
legitimate form of political authority. Political action potentially exceeds any 
normative or institutional framework because such a framework can be at 
stake in the stances subjects take.28  

Finally, political legitimacy can be distinguished from a moral sense of 
legitimacy or justice. Moral legitimacy might be defined with reference to 
some explicit moral laws or principles. Political and moral legitimacy are 
then distinguished from other senses of legitimacy along different 
dimensions: political legitimacy refers to use of ‘legitimacy’ in a particular 
kind of context, namely that of politics as stance-taking toward rule, whereas 
moral legitimacy refers to use of ‘legitimacy’ with a particular normative 
reference. So conceived, these two senses of legitimacy are not mutually 
exclusive. Clearly, conceiving political legitimacy in terms of a political 
practice of stance-taking does not rule out the relevance of morality to 
political subjects facing this kind of political predicament. But it is possible to 
articulate this predicament without invoking a prior notion of morality as 
the normative reference of legitimacy-claims. In chapter six I’ll try to show 
that this order of enquiry widens the range of modes of enquiry that can 
potentially address (though not resolve) the predicament of political subjects.  

To this view of political legitimacy one might raise the following 
objection. It seems that we can intelligibly discuss the legitimacy of forms of 
political authority to which we do not personally stand in a practical 
relation, for instance, because they are spatially or temporally distant. We 
might dispute the legitimacy of Chinese rule in Tibet even if the Chinese 
government makes no claim to rule us (supposing we are not Chinese 
citizens). In this case one might still argue that we are in some form of 
indirect practical relation to the situation, say, because we are citizens of a 
state that has diplomatic and economic relations with the Chinese 
government, but this is not the relation of a political subject toward political 
authority. With respect to historical cases, we are not in a practical relation 
at all, yet it seems we can dispute the legitimacy of ancient Athenian 

                                                 
28 Hans Lindahl speaks in this regard of “alegality” to indicate performances that exceed the 
legal/illegal binary constituted by a legal order; Hans Lindahl, “The Opening: Alegality 
and Political Agonism,” in Law and Agonistic Politics, ed. Andrew Schaap (Aldershot: Ashgate, 
2009), 57-70. 
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democracy, of the ancien régime, or of the Bundesrepublik in the 1960s. 
Normativists have no problem accounting for such talk. But my account 
may appear to preclude this possibility, or render it unintelligible, because I 
claim that legitimacy has its political point and purpose in actual political 
relations. Yet while this is a different, more complex type of practical context 
that goes beyond the immediate confrontation between subject and 
authority, it is not unintelligible in social-pragmatic terms. On the one hand, 
the difference in practical context opens the possibility to suggest that the 
sense of legitimacy invoked in this objection is not immediately political (but 
perhaps moral?). On the other hand, it does not have to be construed as 
entirely politically irrelevant. For instance, imagining oneself in a political 
situation one is not actually in can help articulate something about oneself or 
one’s own political predicament. On this line of thinking, politically 
speaking, the sense of legitimacy involved in evaluating authorities to which 
one does not practically relate does so much describe something about the 
authority one evaluates, but rather expresses something about oneself.  

 
 

4.7 Conclusion 

In this chapter I’ve aimed to develop a political pragmatics of legitimacy—a 
theory of the political use of the concept of legitimacy. Such a theory aims to 
articulate what is distinctively political about political legitimacy and to 
explicate the use of the concept of ‘legitimacy.’ I’ve provided an account of 
what is political about political legitimacy in terms of a kind of situation or 
practical context: a practice of stance-taking toward rule between political 
subjects and political authority. Political subjects can recognize authority’s 
claim to rule as normative for them, undertaking commitment to treat what 
it issues as reasons, or they can reject it. Within this kind of practice, the 
notion of legitimacy can be used in order to articulate one’s stance to others 
and participate in a game of giving and asking for reasons; this is the 
expressive role of the concept in political practice. As participants engaged 
in political practice, political subjects draw a distinction between political 
authority that is legitimate (whose rule they take to be genuinely normatively 
binding) and political authority that is merely taken to be legitimate. 
Distinguishing between these is a matter of ongoing engagement with others. 
This provides a socio-perspectival and performative interpretation of the 
distinction between de facto and de jure legitimacy.  
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The theoretical vocabulary provided here, however, does not yet fully 

explicate the sense in which distinguishing in practice between what is 
legitimate (de jure) and what is merely taken to be so (de facto) is a predicament. 
In the next chapter I address this by clarifying what it means to situate 
political judgment—the task of distinguishing in practice between what is 
legitimate and what is merely taken to be so—in medias res, in ongoing 
political engagement; and by beginning to explicate the circumstances in 
which this predicament can appear through consideration of a concrete 
historical example; the confrontation between the West German 
Bundesrepublik and the RAF.  



 
CHAPTER FIVE 

SHIFTING STANCES: POLITICAL JUDGMENT AND THE 
CIRCUMSTANCES OF POLITICS 

Since, however, the event constitutes the very texture of reality within the realm 
of human affairs, where the “wholly improbable happens regularly,” it is highly 
unrealistic not to reckon with it, that is, not to reckon with something with 
which nobody can safely reckon.1 

—Hannah Arendt 

 
 
  
 

5.1 Introduction 

I began this dissertation with a familiar question that subjects face in 
political relations: are the forms of authority to which we are subjected 
legitimate, or do they merely purport to be so? I also suggested this is a 
practical question, a predicament that has bearing on how one is 
appropriately to act. Rather than attempting to provide an answer to it, I 
have attempted in the preceding chapter to make explicit what it is we do 
when we question and dispute the legitimacy of political authority. In my 
view, the concept of legitimacy has its political point and purpose in the 
context of relations of rule, in which political subjects are confronted by, 
attune themselves to, and contest political authority. To take political 
authority to be legitimate is to take a particular kind of stance toward it: to 
recognize its rule as normative and to attribute to it an entitlement to rule—
a normative status contested by political subjects and claimed by political 
authorities. In this sense, the distinction between what is legitimate and what 
is merely taken to be legitimate is perspectival and performative. To 
explicitly dispute legitimacy is to contest the normative status attributed to 
political authority by expressing one’s self-understanding in relation to it. In 
this sense, the political role of the concept of legitimacy is expressive.  

The aim of the present chapter is to clarify what it means to conceive 
political judgment as a radically situated practical task. By political judgment 
I mean the task of distinguishing in practice whether political authority is 

                                                 
1 Arendt, The Human Condition, 300. 
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legitimate (de jure) or merely claimed or taken to be so (de facto) and what 
subjects are consequently committed to. So far, the account of political 
legitimacy I’ve developed doesn’t really address the perplexity of someone 
who faces a political authority and is unclear about what to do, whose stance 
is in question, at stake, undecided; it only presents a minimal vocabulary for 
articulating it. That is to say, it doesn’t clarify from a first-person perspective 
the sense in which this is a predicament—even though this experience was the 
point of departure of my analysis.  

I will not offer a solution to this predicament, but a way of diagnosing it. I 
take as a starting point the social-pragmatic conceptualization of the practice 
of disputing legitimacy presented in the previous chapter to clarify 
theoretically the notion of situated political judgment. It shows that political 
judgment does not take place in a vacuum, but in medias res. Yet this remains 
abstract; situated in actual political relations, how does the predicament 
present itself? The predicament of distinguishing between legitimate and 
illegitimate political authority is a lived experience, a question for actual 
subjects in practical contexts or situations, which is made explicit in critical 
moments. To elucidate this, I bring the abstract account of political stance-
taking to bear on a historical account of actual political relations: the 
confrontation between the Red Army Faction (RAF) and the West German 
Bundesrepublik. My discussion of this example aims to bring to light the 
complexity of political judgment in what I call the circumstances of politics: 
aspects of political reality that require and enable subjects to take a stance, 
while at the same time forming irreducible dimensions of political 
contestation. My analysis is preliminary rather than exhaustive. I identify 
three such circumstances: political identity; representations of authority; and 
eventfulness. Critically taking a stance toward political authority involves 
various modes of what I call attunement to political reality in these circumstances 
of politics: asking who one is in orientation to others, interrogating the 
character of the relations of power in which one finds oneself, and 
responding to and narrating the significance of events.  

 
 

5.2 Situating political judgment  

Let me begin by drawing out a bit more the implications of the account of 
disputing legitimacy presented in the previous chapter. To begin, recall from 
chapter three a few remarks about what it is to be committed to something 
according to Brandom’s agonistic social pragmatism. Commitments and 
entitlements are socially instituted normative statuses, the basic currency of 
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social practices. Such a normative status is socially instituted in the sense 
that it is brought into play through mutual engagement in practice. As 
“deontic scorekeepers,” participants constantly keep track of their own and 
others’ commitments and entitlements, mutually holding and being held to 
account. The importance of seeing commitment as a socially instituted 
normative status is that it is situated in an ongoing process of stance-taking 
in which these statuses are disputed and negotiated. What one is really 
committed to, and whether one is entitled to one’s commitments is 
determined from a multiplicity of perspectives in an ongoing open-ended 
process of action and response. From each perspective, the significance of a 
performance or commitment is assessed against a repertoire of further 
commitments the scorekeeper undertakes and attributes. Such a repertoire 
of background commitments should not be understood as a set of mental 
states such as consciously held beliefs; rather they are embodied in social 
practices in the widest sense, in habits, institutions, ways of speaking (much 
like what Habermas calls the lifeworld and Wittgenstein an inherited 
background). So, much of this mutually holding to account is a matter of 
implicitly treating one another as committed to do and to believe various 
things in social practices; but commitments and entitlements can be 
explicitly disputed through discursive practice—the game of giving and 
asking for reasons.  

This socio-perspectival view of normative statuses has significant 
implications for how we should understand the practice of politically 
disputing legitimacy. As presented in chapter four, disputing legitimacy is a 
form of political contestation by giving and asking for reasons, where 
contestation is understood more broadly as any way of affecting political 
stances—not just by explicitly exchanging reasons, but also by other forms of 
discourse and action. Engaging in an explicit dispute is one way of dealing 
with the critical moment that arises when political authority’s entitlement to 
rule (and attendant political commitments of subjects) is contested. Put 
differently, what is at stake in such disputes is the propriety of political 
stances, or the content and justification of political commitments. By their 
content I mean what counts as fulfilling a commitment, and by justification I 
mean what other commitments count as reasons for a political commitment.  

On this view, disputing commitments is a matter of making explicit and 
altering the scores, not of discovering or communicating an independently 
real or true score. Because being committed is a matter of being held to be 
committed (by others as well as oneself), the content of these commitments 
cannot be spelled out in advance of engagement in practice or in 
abstraction, but is rather determined perspectivally in the actual play of 
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relations. Since the content of one’s commitments is assessed from different 
perspectives in ongoing action and response, an agent cannot fully know in 
undertaking a commitment what will later count as keeping that 
commitment.2 But, of course, the agent is involved in the process in which 
that is determined and takes a stance in it.3 This point about the content of 
political commitments as provisionally determined in an ongoing process of 
stance-taking holds also for their justification—what considerations count as 
reasons entitling one to a political stance. Undertaking a political 
commitment presumes a capability to intelligibly and preferably 
convincingly answer the question ‘why.’ But the standing of reasons is as 
much a part of the practice of stance-taking as the content of commitments. 
Reasons for or against particular stances attain their significance only in 
light of a particular background repertoire of commitments, at a particular 
moment, in an ongoing engagement. Different stance-takers draw their own 
implications, and hence can count different considerations as good reasons. 
When these differences of inferential articulation from different perspectives 
become explicit, they provide occasion for further contestation or dispute.  

The startling implication of this socio-perspectival understanding of the 
content and justification of political commitments is that the question what 
one is genuinely committed to cannot be answered with certainty or 
definitively. Whether a stance toward authority is appropriate or not in a 
particular case, and what the political commitment one undertakes in taking 
a stance amounts to—what its practical consequences are, that is, what 
counts as living up to one’s commitment (i.e. its content)—is provisionally 
determined in practice, through the engagements of participants. There is 
no standpoint from which the question whether stances are appropriate and 
commitments are entitled can be definitively addressed, in a way that is not 
itself subject to contestation. To be politically committed is a fragile and 
provisional achievement. 

There is a flipside to this coin: seeing the content and justification of 
political commitments as a matter of ongoing engagement does not imply 
that they are arbitrary—on the contrary. There may not be an external 
perspective or view from nowhere, but there is no normative chaos, vacuum, 
or emptiness either. On this view, normative constraint is not understood 

                                                 
2 Cf. Mara G. Marin, Taking commitments seriously (University of Chicago Dissertation, 2008). 
3 As David Owen, drawing on Stanley Cavell, puts it: “it is through the exercise of one's 
political voice that one discovers (ongoingly) where one stands politically (the limits of that 
to which one can assent) and how one stands politically in relation to others (the depth and 
extent of one's agreement with others).” David Owen, “Cultural Diversity and the 
Conversation of Justice: Reading Cavell on Political Voice and the Expression of Consent,” 
Political Theory 27, no. 5 (1999): 587. 
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with reference to a philosophically justifiable set of explicit principles or 
criteria, or as correspondence to an a-perspectival reality; it is rather seen as 
brought into play in implicitly normative social practice. In being engaged in 
practice among a plurality of social perspectives, one is constantly holding 
and being held to account, challenging and being challenged to articulate 
and overcome one’s acknowledged commitments. Engagement in practice 
involves a constitutive tension between acknowledged and actually 
undertaken commitments and brings a common world into view from each 
perspective (see chapter three). In political relations, one way this tension 
shows up is as the distinction between authority being legitimate (de jure) and 
merely taken to be legitimate (de facto; see chapter four).  

This gives us a rudimentary theoretical view of political judgment. It 
suggests that political judgment should not be equated with a mental act or a 
moment of decision, but a social activity situated in ongoing perspectival 
engagement. Yet given the high level of abstraction of my analysis this 
account may appear disembodied—which is the opposite of what is 
intended. At this point we’ve reached the expressive limits of the minimalist 
framework of politics developed so far. To provide a more textured account 
and flesh out what this means for actual political subjects, I turn to a 
concrete political situation. In doing so I try to make explicit the conditions 
or aspects of political reality in which political judgment takes place, which 
enable and require political subjects to take a stance in concrete situations. 
By political reality I do not mean an a-perspectival reality (because, as I 
argued in the previous chapter, politics is a matter of stance-taking all the 
way down), but a world that emerges in the dynamic interaction of a 
multiplicity of perspectives taking stances in relation to authority. Political 
reality, understood this way, is not something one can capture and fully 
represent because its being is a matter of ongoing engagement and comes 
into view only from a situated perspective. So understood, the constitutive 
tension between acknowledged and actually undertaken commitments can 
also be seen as a tension between reality and a mere sense of reality.  

What I call the circumstances of politics, and try to make explicit below, 
are aspects of political reality that have the dual role of constituting the 
background repertoire of commitments that enable subjects to take a stance—
as a fund of reasons—while at the same time potentially unsettling that same 
background—as a dimension of political contestation.4 They contribute to 

                                                 
4 I creatively appropriate the term “circumstances of politics” from Jeremy Waldron, who 
conceives them as the conditions that make politics both necessary and possible. His 
account centers on persistent disagreement and a felt need for common action; however, 
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the constellation of meaning in terms of which political stances (and 
consequent commitments) are significant, intelligible, and disputable, but 
also irreducibly contestable. Turning to a historical example, as I’ll do now, 
will not give us a full view of political reality, but it may give us a more 
concrete sense of the complexity of political judgment as a lived experience 
oriented to political reality, and the normative density of political situations. 

 
 

5.3 Critical moments: The second of June and the German Autumn  

I opened this dissertation with the example of an episode in recent history in 
which the political predicament of how to relate to rule became a lived and 
explicit question for many of those involved: the confrontation between the 
RAF and the West German Bundesrepublik. I now return to this episode in 
somewhat more detail. I choose this example because it is a critical moment 
in which the political predicament I have taken as the starting point of this 
study is made explicit in a particularly vivid way and a wide range of 
conceivable responses was offered by those involved—although, as I will 
explain below, whether and in what sense it was a critical moment is itself 
contentious. My aim is not to pronounce judgment on these events or on 
those involved, but rather to display the complexity and contested character 
of political situations, and at the same time their normative density. While, 
of course, the confrontation between the RAF and the Bundesrepublik is in 
many ways different from other critical moments (for one thing, because the 
Second World War and the Holocaust left deep marks on those who grew 
up in Germany), it is not idiosyncratic in the respects I am trying to draw 
out: the constitutive and contested significance for political stances of 
identities, representations of authority, and the uptake of events.  

To begin I want to look a bit more closely at a critical and arguably 
defining moment in the (pre)history of the RAF.5 On June 2, 1967, the shah 

                                                 
my use of the term differs from Waldron’s because he has a more narrow understanding of 
politics, situated in the context of a parliamentary democracy. While disagreement figures 
in each of the circumstances of politics I consider, a felt need for common action cannot be 
taken for granted in the context of stance-taking toward rule; it is one of the things at stake. 
Waldron, Law and Disagreement, 102-106.  
5 I draw mainly on Stefan Aust, The Baader-Meinhof Complex, trans. Anthea Bell (London: 
The Bodley Head, 2008); Jeremy Varon, Bringing the War Home: The Weather Underground, the 
Red Army Faction, and Revolutionary Violence in the Sixties and Seventies, 1st ed. (Berkeley: 
University of California Press, 2004); Hans Kundnani, Utopia or Auschwitz: Germany’s 1968 
Generation and the Holocaust (London: Hurst, 2009); Jacco Pekelder, “From militancy to 
democracy? The radical left in West Germany in the 1970s”, forthcoming. Jacco Pekelder 
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of Iran and his wife paid an official visit to West Berlin. They were 
hospitably received by the German authorities, who were eager to maintain 
good relations with oil-rich Iran. The Left, who perceived the shah’s regime 
as oppressive and the Bundesrepublik’s hospitality to him as deeply 
problematic, took this as an occasion for demonstrations. Protesters gathered 
along the shah’s route to the Opera House, chanting and allegedly throwing 
eggs and bags of paint. Police reacted heavy-handedly, pursuing and beating 
them in the streets. On some accounts, the violence against demonstrators 
was initiated by Iranian agents as police stood idly by.6 In the ensuing chaos 
a student, Benno Ohnesorg, was shot in the head by an undercover 
policeman, who claimed his gun had gone off by accident. Ohnesorg died 
on the street.7  

The immediate uptake of the events of June 2 was highly contentious. 
The popular anti-communist newspapers of the Springer Corporation 
identified the protesters as the culprits, denounced them as criminals, and 
“falsely reported that Ohnesorg had been shot to ward off a mob of rioters 
wielding knives.”8 Springer, seen by the left as a bastion of capitalist and 
imperialist propaganda, became a target of protest and violence.9 In 
contrast, for many who participated in the demonstration or sympathized 
with it, it was a traumatic case of police brutality. On a view widespread 
among the radical left, the events of June 2 revealed the Bundesrepublik’s true 
face as a thinly veiled police state. To some, it revealed the insufficiency of 
protest and the need for more radical resistance. As Gudrun Ennslin, future 
founding member of the RAF, allegedly exclaimed that night: “This fascist 
state means to kill us all. We must organize resistance. Violence is the only 
way to answer violence. This is the Auschwitz generation, and there’s no 
arguing with them.”10 To mark the significance of the events of that day, the 
June 2 Movement, another violent left-wing group, derived its name from it.  

                                                 
provides a useful summary of academic research about the RAF in Jacco Pekelder, 
“Historisering van de RAF: Geschiedschrijving over dertig jaar links Duits terrorisme, 
1968-1998,” Tijdschrift voor Geschiedenis 109, no. 2 (2006): 196-217. 
6 Aust, The Baader-Meinhof Complex, 25; Kundnani, Utopia or Auschwitz, 7.  
7 As has only become public recently, the policeman was a Stasi spy, though there is no 
clear relation between this fact and his killing of Ohnesorg. Dirk Kurbjuweit et al., “Verrat 
vor dem Schuss,” Der Spiegel (Hamburg, May 25, 2009).  
8 Varon, Bringing the War Home, 39. 
9 Most of the protest was aimed at preventing the spread of newspapers, but a few years 
later, the RAF bombed a Springer office, injuring seventeen. Aust, The Baader-Meinhof 
Complex, 161-163. 
10 Varon, Bringing the War Home, 39; Aust, The Baader-Meinhof Complex, 44.  
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The event was a major impulse for the radicalization of the Left, but had 

significance for the wider public as well. The behavior of the police that 
culminated in the killing of Ohnesorg and the acquittal in trial of the 
policeman who shot him made the self-presentation of the Bundesrepublik as a 
constitutional democracy in which power was bound by law appear 
questionable in the eyes of many. And it lent some apparent credibility to 
the radical left’s representation of the Bundesrepublik as an arm of global 
imperialism, implicated not only in injustice abroad (through its support for 
the war in Vietnam), but also in repression at home. This view, which could 
perhaps earlier have been taken as mere abstract ideology, was provided 
with a powerful visual cue: a shocking photograph of the dying Ohnesorg 
lying on the bloody street, a woman hunched over him holding his head, 
prompted the question of the Bundesrepublik’s legitimacy publicly.  

Of course, the events of June 2 cannot be seen in isolation. They were 
part of a course of events (in which, for example, the attempted murder of 
prominent left-wing activist Rudi Dutschke the following year was also 
significant), which was also marked by events of a much larger scale: the 
escalating war in Vietnam and the Second World War provided a 
background against which local current events attained significance. The 
Vietnam War provided pictures of the Bundesrepublik as either a democracy 
allied with the US in defense of freedom and against the rise of communism, 
or as an arm of global imperialism complicit in an unjust war. And the Nazi 
past still cast its shadow—indeed, whether Germany’s Nazi period was past 
was precisely an issue of contention. As Ennslin’s condemnation of the 
Bundesrepublik as a “fascist state” governed by the “Auschwitz generation” 
illustrates, many on the left perceived the state’s repressive attitude toward 
dissent and the killing of Ohnesorg as a sign of continuity with the Nazi 
regime. Horst Mahler, another central figure in the RAF, would later 
proclaim: “Initially, 1945 marked only the crippling of the political power of 
German fascism. The ideology was broken only in part. But there was no 
anti-fascist revolution in Germany.”11 The radical left’s aim was precisely to 
carry through such a revolution. The sense of continuity, both in terms of 
mentality and personnel, between the Nazi regime and the political and 
economic establishment of West Germany, was widespread among the Left 
and a major motivation for resistance.12 

                                                 
11 Alexander Kluge, Deutschland im Herbst & Die Patriotin, Edition Filmmuseum. (Film & 
Kunst, 2008). 
12 Kundnani argues that the Left’s relation to the Nazi past and the Holocaust was more 
complicated and ambiguous. Kundnani, Utopia or Auschwitz; cf. Pekelder, “Historisering van 
de RAF,” 211.  
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 Historical experience framed current events on the other side of the 

political spectrum as well, though in exactly the opposite way. Springer 
newspapers explicitly drew parallels between student protesters and the 
terror of in the Weimar Republic.13 The authorities invoked the fall of the 
Weimar Republic and the rise of Nazism as a justification for their reaction 
to dissent. They perceived the radical opposition from the Left and the 
specter of revolution it invoked as an existential threat in part because of the 
proven fragility of democracy in the Weimar Republic. The constitutional 
democratic order needed defense mechanisms against subversion, what was 
referred to as “militant” or “resilient” democracy (“streitbare” or “wehrhafte 
Demokratie”).14 As the historian Jeremy Varon puts it: “Memories of the 
collapse of the Weimar Republic and the rise of Nazism led the founders of 
the Federal Republic to believe that if it were to survive, the new democracy 
had to be aggressively intolerant of those who threatened it.”15 In short, past 
events lived on in the present, with their significance highly contested.  

The radical left reached the height of its popularity in the aftermath of 
June 2 1967, but failed to penetrate the political establishment or to incite 
the wider public to revolution. It soon disintegrated among quarrels about 
how to continue.16 Many rejected violence as an appropriate means to 
continue their struggle, and some turned to parliamentary politics. Some 
radicalized further, striving to turn the struggle into an urban guerilla 
inspired by Third-World struggles for independence. The RAF took this 
ambition the furthest, committing a spate of bombings in the early 1970s. 
The government responded with extensive police mobilization. The RAF’s 
founding members (also known as the Baader-Meinhof group, including 
among others Andreas Baader, Ulrike Meinhof, and Gudrun Enslinn), were 
soon captured, but their trial and incarceration proved highly contentious. A 
fierce public debate arose, stirred up by the RAF and their lawyers, about 
their allegedly inhumane treatment, involving long-term solitary 
confinement and reduction of legal protections (the prisoners were suspected 
of directing further attacks from within their cells). One prisoner, Holger 
Meins, died while on a hunger strike. The authorities took further measures 

                                                 
13 Varon, Bringing the War Home, 39. 
14 Pekelder, “From militancy to democracy?”. cf. Sebastian Ullrich, Der Weimar-Komplex: Das 
Scheitern der ersten deutschen Demokratie und die politische Kultur der frühen Bundesrepublik 1945 - 1959 
(Go ̈ttingen: Wallstein, 2009). One example of such “resilience” was a constitutional 
provision for the prohibition of anti-democratic political parties, invoked against the 
communist party in 1956.  
15 Varon, Bringing the War Home, 255. 
16 Kundnani, Utopia or Auschwitz, chap. 3 and 4. 
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not just against the terrorists still at large, but also against citizens labeled as 
“sympathizers” who did not participate in the urban guerilla themselves, but 
otherwise supported it materially (for instance by sheltering comrades who 
had gone underground) or by fostering the intellectual climate that sustained 
the armed struggle. This included, for instance, “Berufsverbote” (“vocational 
prohibitions”) that barred individuals with subversive or anti-democratic 
ideas from certain professions (including academic and teaching positions). 
According to historian Jacco Pekelder: “This meant the authorities radiated 
a basic mistrust in a large proportion of young Germans […] and many of 
them were left with the idea that the state was pressuring them into 
conformity.”17 Whatever their merits in countering terrorism, such measures 
fed the recruitment pool for new generations of RAF members.  

The conditions of the founding members’ trial and imprisonment became 
the central object of the new RAF-generation’s armed struggle. They 
undertook deadly attempts to blackmail the state into freeing them, which 
culminated in the kidnapping of Hanns-Martin Schleyer, an industrialist, 
and the hijacking of a Lufthansa airplane by Palestinians allied to the RAF. 
Following the freeing of the aircraft’s passengers by German commandos, 
Baader, Ennslin, and a third RAF member killed themselves in prison, or, as 
some on the radical left believe, were killed by the authorities. The RAF 
murdered Schleyer in response. This became known as the German 
Autumn of 1977, a moment of political tension unprecedented in post-war 
Western Europe.18 (The “armed struggle” continued until the RAF declared 
itself disbanded in 1998, although it never again attained such a hold on the 
public imagination.)  

In the vocabulary developed in the preceding chapter, the complex 
dynamic between the RAF, the wider left movement, the West German 
authorities, the media, and the general public can be understood in part as a 
political practice of stance-taking toward rule. The RAF rejected the Federal 
Republic of Germany as an illegitimate political authority. Political stances 
diverged sharply: while many citizens took themselves to be bound to 
respect the Bundesrepublik’s rule and comply with its anti-terrorist measures, 
RAF-members saw themselves and each other as bound to resist. Though 
support for violent resistance was very limited among the wider public (and 
also among the Left), many people were critical of the measures taken by the 
authorities. Clearly, who was entitled to what stance toward the 
government, and what sorts of political responsibilities subjects had, was 

                                                 
17 Pekelder, “From militancy to democracy?,” 4. 
18 Some of the tension is made palpable in the 1978 film Deutschland im Herbst. Kluge, 
Deutschland im Herbst & Die Patriotin.  
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highly contested in this context. The continuing dynamic of action and 
response and new events kept calling for reassessment of political stances. 
The game was played not just by explicitly disputing the legitimacy of the 
Bundesrepublik and the propriety of different courses of action—although it 
was partly conducted in such a discursive manner19—but also by violent 
action.20 The self-declared point of the RAF’s actions as well as its explicit 
public declarations was (at least initially) to alter the stances of other citizens 
in relation to the Bundesrepublik by changing their perception of it and 
shaking up their self-understanding as democratic citizens, with bombs that 
would “detonate also in the consciousness of the masses.”21 The authorities 
responded by denouncing resistance and deploying massive resources to 
hunt them down. Even those who did not perceive the rule of the 
Bundesrepublik as problematic in first instance where thus confronted with the 
question of its legitimacy and, implicitly or explicitly, had to take a stance.  

 
 

5.4 The political predicament, revisited  

How could somebody in West Germany who was perplexed by the situation 
in these moments determine whether the Bundesrepublik was really legitimate, 
or merely taken to be so by the vast majority of the population? How would 
she be able to distinguish between her genuine commitments toward the 
Bundesrepublik and what she initially merely felt, whether it was revulsion at 
police brutality or loyalty to the state reinforced by aversion to terrorism? 
How could she take a stance, commit herself politically, recognize the state 
as normative or reject it? What is involved in taking a stance in such a 
concrete situation?  

                                                 
19 For instance, a week after Ohnesorg’s death, the Left organized a conference to address 
the situation and discuss appropriate courses of action. Among the speakers were Rudi 
Dutschke, Horst Mahler, and Jürgen Habermas. Wolfgang Kraushaar, “Decisionisme als 
denkfiguur: Over de theoretische basis van de escalatie naar geweld binnen de 
antiautoritaire beweging van de jaren zestig,” in Politiek geweld in Duitsland: Denkbeelden en 
debatten, ed. Jacco Pekelder and Frits Boterman (Amsterdam: Mets & Schilt, 2005), 207-228. 
20 Calling this practice of political stance-taking a ‘game’ is not meant to detract from its 
seriousness, but to stress its contestatory character.  
21 RAF, “Über den bewaffneten Kampf in Westeuropa”, 1971.; Quoted in Varon, Bringing 
the War Home, 199. See also RAF, “Das Konzept Stadtguerilla.” Later on, the new 
generation would deploy violence mainly with the more immediate goal of forcing the 
government to release their imprisoned comrades. 
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Again, I should emphasize that I am not concerned to assess what was 

the right stance to take, but to show part of what political stance-taking looks 
like as embodied in a concrete situation, and to articulate the aspects of 
political reality in light of which stances attain significance. The first thing to 
note is that this example brings out an important point about the conception 
of political legitimacy developed in the previous chapter. This conception of 
political legitimacy and political practice was pitched at a high level of 
abstraction. But politics as stance-taking toward rule can be isolated only 
analytically from other practices and the habits, vocabularies, and 
institutions that they involve—legislation, representation, administration, 
jurisprudence, policing, education, public communication, social science, 
economic exchange, war, etc.—; any actual instance of political stance-
taking, in the sense of stance-taking toward rule, is interwoven with other 
forms of social practice. Arguably, what is often referred to as the Left 
incorporated, or was as the same time, a protest movement against the state, 
against its foreign policy, against consumer culture, against specific legal and 
penitentiary practices, and a challenge to forms of organization in 
universities. Though I focus here on the relation to the Bundesrepublik, these 
struggles are not neatly separable and it is not my purpose to single out any 
particular framing of this as political, as opposed to others.  

Moreover, political subjects confronted by political authority in West 
Germany faced a range of closely connected questions prompted by actions 
and events. Does the Bundesrepublik represent a genuine new beginning after 
fascism, or is it a continuation of the Nazi past in a different guise? Was the 
police violence that culminated in the killing of Ohnesorg an incident, or a 
sign of the regime’s true face? In the photo of the dying Ohnesorg, do you 
see a rebel or a democrat, a criminal or a victim? Are the forms of power 
deployed against the RAF and their sympathizers—the extensive police 
mobilization, invasive searches, Berufsverbote, stigmatization and suppression 
of dissent, limitations on legal protection, and stringent conditions of 
incarceration—necessities to secure the political order from the threat of 
terrorism? Or are they the points at which the oppressive nature of the 
regime breaks through a democratic façade, offering a glimpse of the 
imperialist system behind it? Furthermore, whether one recognizes or rejects 
the political authority with which one is confronted may have consequences, 
for instance, for whether one will be prosecuted for one’s beliefs, whether 
one should join a resistance movement or report suspicious activities of one’s 
neighbors to the authorities, whether one can keep one’s job as a teacher, 
whether one’s children will be able to go to school, whether one will receive 
retirement benefits, etc. These consequences are not contingent implications 
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but contribute to what it means to accept or reject political authority in a 
particular case.  

On this rendering, someone facing a political predicament must find a 
way through a whole range of interconnected questions. These questions 
frame the way in which the predicament appears, they present it in a 
particular light, in a vocabulary and against a historical background. If we 
accept a social-pragmatic framing of these issues, the predicament of what 
stance to take toward this form of political authority cannot be abstracted 
from such concrete questions and seen as a further, deeper question that 
follows behind them—one that shows that now, after answering this 
question, we finally know that it is legitimate or not. Of course, given some 
answer to these questions, one can push these questions further and ask, for 
instance, what certain continuities or discontinuities between the 
Bundesrepublik and the Nazi-period, or the treatment of prisoners, imply for 
one’s commitments. Such questioning is important, depending on what 
there is occasion to question. But there is no point at which this questioning 
terminates, where one reaches the question of legitimacy; rather, one is 
disputing legitimacy throughout.  

These points illustrate that what it means to reject or accept a form of 
political authority as normative in a particular case depends on the 
constellation of meaning in which the predicament appears. This implies 
that the predicament can quickly get very complicated—anything can figure 
as a relevant consideration if it is taken as such. On the other hand, subjects 
can turn to a wide range of sources that can normally be taken for granted. 
Our understanding of our social world—the systems of interconnected 
practices, institutions, ways of speaking, relations of power, etc., that 
surround us—gives us a background repertoire of commitments and 
entitlements in light of which a stance attains its meaning or significance; 
such as concepts in terms of which we understand what is at stake; narratives 
of how the situation came to be as it is; ties to others who might challenge or 
supplement our views; etc. We might say that these repertoires of 
commitments, to the extent that we acknowledge them, constitute our sense 
of political reality—our sense of who we are and of the political relations in 
which we stand.  

One can draw on this given sense of political reality insofar as it goes 
unquestioned. Yet political engagement brings with it the possibility that 
these repertoires of commitment can become unsettled. As we have seen, 
social activity brings a constitutive tension into play between acknowledged 
and actually undertaken commitments, or, as we can put it here, between 
one’s sense of political reality and political reality. What I call the 
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circumstances of politics are aspects of political reality that constitute the 
background repertoire of commitments that enable subjects to take a stance—
as a fund of reasons—while at the same time potentially unsettling that same 
background—as a dimension of political contestation. While my account is 
not meant to be exhaustive, I identify three such circumstances: political 
identity; representations of authority; and eventfulness. For each I aim to 
show (a) how they function as enabling conditions of political judgment, and 
(b) how they constitute an irreducible dimension of political contestation. 
This dual enabling and unsettling character of the circumstances of politics 
suggests that political judgment as a social activity has certain inherent 
limits: political engagement involves being vulnerable with respect to who 
one is, fallible with respect to how one understands authority, and uncertain 
due to the unpredictability of events.  

 
 

5.5 Political identity  

The question whether the political authority one faces is legitimate, and 
what political commitments one has in relation to it, is in part a question of 
who one is. In other words, what is at stake is one’s political identity in 
relation to a form of rule and other subjects, including one’s sense of 
membership or lack thereof in a political community. This can go quite 
deep. For many in the RAF, resistance to the state through revolutionary 
action was an existential matter, or, in the words of Ennslin’s father, “a 
really holy self-realization.”22 Their commitment to violent urban guerilla-
warfare, however, was highly contested within the Left. Some criticized the 
prudence and efficacy of such methods (for instance, their transplantation of 
Third World guerilla methods to a completely different context).23 A 
prominent strain of argument, articulated by the professor of psychology 
Peter Brückner, challenged their commitment to armed resistance not in 
terms of efficacy but in terms of the consequences for who they were. As an 
influential academic contributor to the Left’s intellectual repertoire, 
Brückner was highly critical of the Bundesrepublik, and so he identified in 
principle with the RAF’s stance of rejection, seeing them as comrades in the 
same struggle. Yet he argued that the use of violence subverted the identity 
of those who commit it: for someone on the left, “the killing of another 

                                                 
22 Aust, The Baader-Meinhof Complex, 40.  
23 Pekelder, “From militancy to democracy?”. 
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individual is also a catastrophe for their own existence.”24 As Pekelder 
glosses Brückner’s point:  

Members of the RAF and other violent groups had, according to Brückner, 
come to believe in the criminalization with which the right had countered the 
extra-parliamentary opposition movement: with their call to arms they had 
ultimately adapted to the image of violent hoodlums that had long before been 
created of them by their opponents, the authorities and the press. In other 
words: by taking up the armed struggle with the establishment they had thrown 
away their own identity and their alternative political program.25  

For Brückner, then, the RAF’s violence was not a means of self-realization 
but of self-negation. Committing violence endangered one’s identity as a 
socialist; and this was a sense of identity he attributed to himself as well as 
members of the RAF.  

In my vocabulary, Brückner appeals to and disputes political 
commitments—here in the wider sense of the implications one draws from a 
political stance for one’s actions—by appealing to and disputing the 
significance of political identity. It is worth noting that he could have chosen 
to appeal to a different sense of identity than that of left-wing camaraderie; 
for instance, a sense of common citizenship or nationality, or a more 
universal mode of self-understanding in terms of moral principles and a 
common humanity. Furthermore, he did not engage with his opponents on 
the right in the same way.26 His contribution to the discussion was targeted 
at specific concrete others (the violent faction of the Left), holding them to 
account by explicitly attributing to them and drawing the implications of a 
sense of identity.  

Situated in concrete political relations, political subjects are not abstract 
political subjects but citizens, resistance fighters, terrorists, socialists, liberals, 
bourgeois, illegals, etc. Such a sense of political identity helps one to 
articulate principles or criteria in a critical moment, when what normally 
goes on becomes questioned; normally much remains implicit and goes 
without saying. Most of us don’t daily reflect on what it means for us to be a 
citizen, or to see ourselves as citizens, and perhaps we go and vote in an 
election just because it happens to be election day, almost automatically, out 
of habit—or we are completely oblivious to the election and stay home, 
                                                 
24 Quoted in Ibid., 14. For a more elaborate account of Brückner’s criticism of the RAF, see 
Jacco Pekelder, “Het geweld der kameraden: Peter Brückner, het terrorisme en de linkse 
identiteit,” in Politiek geweld in Duitsland: Denkbeelden en debatten, ed. Jacco Pekelder and Frits 
Boterman (Amsterdam: Mets & Schilt, 2005), 229-254. 
25 Pekelder, “From militancy to democracy?”. 
26 Pekelder, “Het geweld der kameraden.” 
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apathetically. But the significance of being a citizen, or being taken to be a 
citizen, can be made explicit and disputed in critical moments.  

This brings out very clearly my point in calling political identity, or rather 
its constitutive significance and contestability, a circumstance of politics. On 
the one hand, a sense of political identity is a resource for political judgment, 
a repertoire of commitments that, when made explicit, provides an 
articulation of who one is in light of which certain considerations count as 
reasons or criteria for political stances and actions. On the other hand, 
identity is inherently contestable. Engaging in political practice renders our 
sense of identity vulnerable to the eyes and performances of others, as well 
as our own critical reflection. We can tie this point back to the social-
pragmatic theoretical framework elaborated in the previous chapters. On a 
social-pragmatic view, who one is is not entirely up to oneself, but is a 
matter of contestation with others. A subject is not a finished self prior to the 
situation but (re)constituted in it in relation to others, among a plurality of 
perspectives. The commitments we undertake (according to others) outstrip 
those we acknowledge (attribute to ourselves). On this social-pragmatic 
understanding, the question who one is appears as an irreducible dimension 
of contestation: it cannot be adjudicated from a disengaged standpoint, but 
only provisionally articulated in an ongoing mutual engagement.  

To clarify this point, it is helpful to contrast it with Christine Korsgaard’s 
Kantian account of practical identity. According to Korsgaard, for 
something to be normative is always to be normative for someone: “A view 
of what you ought to do is a view of who you are.”27 One’s obligations are 
understood in terms of a “practical identity”: “Your reasons express your 
identity, your nature; your obligations spring from what that identity 
forbids.”28 In this sense “obligations exist in the first person perspective.”29 
Practical identities are multiple; we describe ourselves in many different 
ways that have practical significance for us, and these identities can conflict. 
The difference, for Korsgaard, between who one is, in some sense, deep 
down, and who one takes oneself to be, is intelligible in terms of one’s own 
rational reflection and endorsement. At some point reflection comes to an 
end, it terminates in a foundational identity—one’s “humanity”—which 
admits of no further questioning.30 This foundational identity provides a 
sovereign standpoint from which the claims that our other, less fundamental 
practical identities—one’s sense of oneself as a democratic citizen or as a 
                                                 
27 Christine M. Korsgaard, The Sources of Normativity (Cambridge: Cambridge University 
Press, 1996), 117.  
28 Ibid., 101. 
29 Ibid., 257. 
30 Ibid., 121. 
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revolutionary, for instance—can be adjudicated. The question who one is 
can be definitively settled, at least in a basic sense, by oneself, through 
rational reflection.  

The socio-perspectival (and in this respect Hegelian rather than Kantian) 
view of normativity I appropriate from Brandom accepts part of this story: 
for something to be normative is always to be normative for someone. Or, to 
translate it into Brandom’s vocabulary, commitments are understood in 
terms of attitudes of attributing them; for someone to be committed to 
something is to be held to be committed by someone. However, from a 
social-pragmatic point of view commitments exist also in the second-person 
perspective. Normativity is a social matter. A view of what you ought to do 
is indeed a view of who you are, but who you are is not entirely up to you. 
What commitments one undertakes isn’t just a matter of what one takes 
oneself to be committed to, but also of what others attribute. One can 
undertake commitments that one fails to acknowledge (according to 
someone else). Similarly, who one is does not have an answer in abstraction 
from who anyone takes one to be, but only in medias res, among different 
perspectives in a particular situation. There is no point at which the process 
terminates, no foundational identity—one’s true, rational self—that provides 
a sovereign standpoint to arbitrate all others. This means that the possibility 
is always left open that one’s self-understanding is transformed in a process 
of engagement and response with others; indeed, in virtue of engaging with 
others in practice, one is committed to transform one’s self-understanding in 
light of reasons adduced and actions performed by others.  

Because our demands and claims are performances that prompt or elicit 
others to attribute commitments to us—commitments to which we can be 
held accountable—our performances are not simply, straightforwardly, 
articulations of a prior self-understanding; they constitute us in a way. Our 
actions and their uptake by others express and constitute our identities.31 
The stances one takes and the commitments one undertakes constitute in 
part who one is; and this also constitutes the meaning of the stances one 
takes—that is to say: a shift in stances is meaningful in light of, but also alters 
one’s prior commitments. In fact it is quite likely that engagement in 
practice will lead to this kind of self-transformation, since much of our self-
understanding is implicit in practice. Critical moments unsettle, because in 

                                                 
31 Aletta Norval makes a similar point: “It is in and through our demands and claims that 
our identities are constituted politically.” Aletta J. Norval, “Passionate subjectivity, 
contestation and acknowledgement: Rereading Austin, and Cavell,” in Law and Agonistic 
Politics, ed. Andrew Schaap (Farnham: Ashgate, 2009), 171. 
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such situations political stances and commitments and their concrete 
implications are made explicit and thereby reflective and contestable. If this 
is correct, then engagement in practice inherently involves a sense of 
vulnerability of one’s identity. One cannot fully control one’s sense of who 
one is or the light in which one’s actions appear.32 One can try to insulate 
oneself from contestation, for example by being unresponsive to criticism; 
but this strategy also carries risk. It is unrealistic to think that one’s identity is 
secure from others; that it cannot be transformed by others or oneself in the 
course of events.  

In short, political identity at once enables subjects to take a stance and its 
contestation unsettles prior commitments; it is both a fund of reasons and an 
irreducible dimension of political contestation. Political identity is 
constituted and reconstituted through political practice. Distinguishing in 
practice between political authority that is legitimate and what is merely 
taken to be so involves critically articulating who one is. And since who one 
is is not entirely up to oneself, this involves an orientation toward concrete 
others as a mode of attunement to political reality.  

 
 

5.6 Representation of authority  

The second circumstance of politics—the role of representations of authority—
comes out clearly in my brief description of the confrontation between the 
RAF and the Bundesrepublik. “Loyal citizens” and “urban guerillas” did not 
just disagree over whether the political authority they faced should be 
recognized or rejected and how they should see themselves in relation to it; 
they disagreed over the very nature of that authority. At stake was in part 
whether the terms in which authority presented itself—a parliamentary 
constitutional democracy—were an adequate representation of the relations 
of power subjects actually faced. Was it a “resilient democracy” or a “police 
state” or is neither of these terms adequate? Of course, this is not just a 
matter of attaching a label; applying a term brings along a range of 
implications, depending on how it fits in a wider constellation of meaning. 
Representing authority in a particular way warrants application of further 
terms, fosters expectations of the behavior of authority, affects perceptions of 
likely consequences of one’s own actions, and has implications for what 
stance it would be appropriate to take. For example, whether one views the 

                                                 
32 Cf. Arendt, The Human Condition; Patchen Markell, Bound by Recognition (Princeton: 
Princeton University Press, 2003). 
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Bundesrepublik as a resilient democracy or a police state will affect one’s view 
of elections being held and of the significance of the act of voting; one might 
view it, say, as a form of participation in government, and thereby as an 
exercise of power, or as a farce that has no bearing on the actual relations of 
power. Clearly, this is related to the question of identity discussed in the 
previous section. Representing authority in certain ways is incompatible 
with certain views of who one is in relation to it; it is incompatible (at least 
without a quite elaborate further story) to view oneself as a democratic 
citizen participating in self-government, and viewing the authority one faces 
as an arm of global imperialism.  

I propose that we should see representations of authority, like political 
identity, as an aspect of the political reality we face that both enables and 
unsettles political judgment. In the form of repertoires of commitments, they 
pertain to the applicability of certain concepts in the relations of power in 
which we stand and the implications we take these concepts to have, 
enabling articulation and dispute of these relations. We are confronted with 
some form of power, which presents itself (or is presented by others) in 
certain terms (for example as a constitutional democratic Federal Republic) 
and fosters certain normative and behavioral expectations (for example that 
one has a right to peaceful protest or that one will receive legal protection 
upon arrest). In deploying representations we describe it and render it 
intelligible. A representation of authority functions as a lens through which 
certain performances become salient as performances by an authority, for 
which legitimacy is claimed, while other relations of power that structure 
political subjects’ practical horizon go unnoticed or unquestioned.  

Representations of authority involve, for instance, interpretations of the 
point and purpose of institutions and policies, and of their effects, and of 
performances and events. Think, for example, of the role of the party system 
and the role of elections; the reception of the shah in West Berlin; the 
government’s association with the US in Vietnam; the public role of the 
media; the prohibition of the communist party; the introduction of 
emergency laws; the trial and conditions of incarceration of terrorists; the 
relation of the state to the economy. For each of these institutions, policies, 
issues, or actions, the terms in which one casts them, and the implications 
one draws from them (implicitly or explicitly), hang together in certain ways 
and constitute something like a (very complex) picture of authority. At a 
relatively general level, two prominent and explicitly articulated pictures of 
authority that were in play in the critical moments in West Germany were 
that of the Bundesrepublik as a “resilient democracy,” a constitutional 
democracy entitled to defend itself against subversives (a picture more likely 
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to be invoked by those who recognized it as normative than those who 
rejected it); and on the other that of the Bundesrepublik as implicated in wider 
societal practices of implicit, indirect, veiled and mostly non-corporeal 
“structural violence” (a picture which Brückner, in line with others, helped 
to articulate).33 Such explicit representations of power are attempts at 
interpreting, clarifying, systematizing relations of power and claims to 
legitimacy.  

In short, what is at stake in a critical moment is in part the appropriate 
interpretation of the character of the power-relations in which subjects find 
themselves in the form of representations of authority. As such, 
representations of authority function on the one hand as an enabling 
condition for distinguishing in practice between legitimate and illegitimate 
political authority, from which one can draw criteria or in light of which 
certain considerations count as reasons. They function as a fund of reasons 
(‘I should vote today, because there is an election’; ‘I should protest, because 
the parliamentary opposition is a sham’; ‘the state should be rejected, 
because it is an arm of global imperialism’). Yet as situated within relations 
of power and partly constituted by them, political subjects have a limited 
view, and so representations of authority cannot be full pictures of the 
workings and extent of power. Representations of authority are therefore 
inherently partial and fallible. To complicate matters; representations are 
contested and take part in the play of power-relations.  

On a social pragmatic view, relations of power are not independent of the 
terms used in such representations. It is not as if we have a set of political 
concepts (‘state’, ‘democracy’, etc) that we then apply to the situation. These 
terms come to mean something only by being used in certain ways in certain 
practices. So representing authority involves more than an effort to get the 
facts straight by means of empirical or historical observation (as in the 
traditional division of labor), to which we can subsequently apply a set of 
principles or criteria. This suggests that the character of relations of power is 
not something that can be settled independently of involvement in a political 
situation.  

 
 

                                                 
33 Pekelder, “Het geweld der kameraden,” 240-241. Two interpretations of the relations of 
power that were very influential in the Left were Johannes Agnoli and Peter Brückner, Die 
Transformation der Demokratie (Frankfurt a. M.: Europa ̈ische Verlagsanstalt, 1968); Herbert 
Marcuse, One-Dimensional Man: Studies in the Ideology of Advanced Industrial Society (Boston: 
Beacon Press, 1964). 
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5.7 Eventfulness 

The third circumstance of politics I want to emphasize concerns the 
significance of events. Events can prompt shifts of stances, depending on 
how they are taken up, by calling for a response or a revision of 
commitments and entitlements. But an event does not itself determine how it 
is taken up. The significance of an event cannot simply be read off of what 
happens, but depends how those confronted with it perceive, interpret, 
narrate, and respond to it and to each other.34 Occurrences or happenings 
have the significance of events only in the eyes of someone treating them as 
events; to treat something as an event is to take a stance toward it, to treat it 
differently from something that merely occurred or happened but doesn’t 
call for interpretation.  

The contested uptake of the killing of Ohnesorg that I discussed above 
bears out this point. The Left’s subsequent radicalization rendered the event 
highly significant, though it did so in different ways from different points of 
view; for some, it called for more adequate policing, for others it called for 
armed resistance. Furthermore, its significance was not fixed after its 
occurrence. What would Ohnesorg’s death have come to mean if the police 
officer who shot him had been convicted? Or if no terrorist group named 
itself after the day it occurred? And what does it come to mean to us looking 
back now that we know, as has recently come to light, that Ohnesorg’s killer 
was a Stasi agent?35 Does this cast the event in a different light, or not?  

On the one hand, the narration of events enables political judgment. One 
can point to the event, a narration of it or a picture, and show something 
about political reality. Seeing a photo of a student dying in the street, for 
example, or reading a report about it, or hearing about it from someone 
who was present, or actually being present, can provide reasons for 
confirming or shifting one’s stance. On the other hand, while narration of 
events provides a reservoir of commitments in terms of which political 
stances make sense, the eventfulness of political reality also constitutes a 
dimension of political contestation. Eventfulness implies unpredictability; 
events may reveal something new or cast something familiar in a different 
light, providing occasion for questioning. By departing from the normal and 

                                                 
34 In Patchen Markell’s words, it “is not a matter of the top-down application of an 
authoritative philosophical criterion: just as, for Arendt, the status of human activity as 
‘action’ cannot be apprehended from the disengaged stance of the classifier, the significance 
of events is also a matter of judgment, and, often enough, a matter for dispute, undertaken 
within the horizons of practical engagement.” Markell, “The Rule of the People,” 12-13. 
35 Kurbjuweit et al., “Verrat vor dem Schuss.” 
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the expected, events can challenge and unsettle prior repertoires of 
commitments. Assessing the significance of events is a matter of ongoing 
engagement and judgment.  

A new event, for example, can break the perceived continuity between 
the moment of founding and the present, challenging an authority’s claim of 
origin. The killing of Ohnesorg might be taken as a mere incident, or as a 
break with the fragile democratic beginning of the Bundesrepublik. This 
connects local, immediate events to large-scale and past events. I discussed 
above the significance of the different historical understandings involved in 
interpreting the critical moment of the second of June. Historical 
understanding of Nazism and the Second World War framed current events, 
provided concepts and narratives that constituted a lens through which the 
significance of local events crystallized. This is inextricable from the other 
circumstances of politics discussed above. For many in the new left, rejecting 
the Bundesrepublik was also rejecting the prior generation and its responsibility 
for the Holocaust. So one might understand who one is in terms of a new 
generation after the “perpetrator generation” of Auschwitz and represent 
the Bundesrepublik as a continuation of that generation’s rule.  

Perhaps most fundamentally in terms of the present theoretical 
framework, even the question whether the situation counts as a critical 
moment, a moment in which the legitimacy of an authority is a genuine 
question and the propriety of stances is at stake, is a matter of contestable 
uptake of events. This suggest that one cannot identify a critical moment 
from a disengaged point of view. Recall from chapter four that critical 
moment refers “to the critical activity of the persons and to the unusualness 
of a moment of crisis.”36 When Ohnesorg was shot, some people took this as 
occasion for questioning authority. Others did not, either because they 
already opposed the state (the event was taken to confirm or reinforce their 
commitments); or because the thought of opposing the government wouldn’t 
cross their mind. For example, for some, the radical left were primarily 
recalcitrant youth and criminals, and their confrontation with the 
Bundesrepublik was not a political but a policing matter; to them it did not 
raise a question of legitimacy, nor call for engagement; yet they were still 
confronted with some of its consequences. One can ignore an event but later 
be confronted with performances of others who take it up and respond to it.  

 
 

                                                 
36 Boltanski and Thévenot, “The Sociology of Critical Capacity,” 359.  
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5.8 Conclusion 

On the view of political judgment presented here, the content and validity of 
any political subject’s political commitments are provisionally determined in 
an eventful, temporally extended and embodied practice of stance-taking 
among a plurality of perspectives in the circumstances of politics. Situating 
the predicament at stake—how to distinguish between appropriate and 
inappropriate political stances—in the actual relations among political 
subjects and authorities, gives us a complex view of political judgment: a task 
that requires involvement in the situation and engagement with others. 
Political identities, representations of authority, and the uptake of events are 
both enabling conditions of political judgment and irreducible dimensions of 
political contestation. These dimensions of contestation always potentially 
unsettle our prior self-understanding, our sense of reality, our background 
repertoires of commitments. This vulnerability, fallibility, and uncertainty 
shows why the task of political judgment is a predicament.  

Rather than leaving political subjects without any ground to stand on, 
this approach points toward the richness of the normative resources often 
available within a situation while acknowledging their contestability. A 
political situation is full of critical potential precisely because there is not one 
way of understanding it but many, because the situation is open to a range 
of possible descriptions and framings, and we are held responsible to these 
ways of understanding, by ourselves and by others. To judge politically is 
not to stand above the fray of these competing perspectives, adjudicating 
among them from a privileged point of view, but rather the ability of 
navigating different perspectives, perceiving the differences in significance 
that commitments and events have from different points of view, the 
capacity and willingness to see oneself in the eyes of others. This is what I 
call attunement to political reality. Distinguishing in practice is relating 
oneself to political reality, but not in the way of full representation and 
cognition of the facts, subsequently to apply a theory of legitimacy; taking the 
facts to be a certain way is already stance-taking.37 Perspectival attunement 
to political reality should not be understood as accurate representation of an 
a-perspectival world, but rather as an orientation and mode of involvement 
in a common world that appears in the confrontation among a plurality of 
perspectives. This notion of attunement to political reality remains fairly 
                                                 
37 I by no means intend to suggest that subjects have equal resources for political judgment. 
The normative density and sparseness of political situations varies, also with institutional 
context; sometimes it can be severely impoverished, for example if one is isolated and 
deprived of meaningful relations with others.  
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abstract, minimalist or thin; it is not clear what it amounts to in a particular 
case; does not give guidance or criteria for judgment. Partly, this is due to 
the limits of the scope of the present project; much deeper contextual 
analysis would be required to reach a defensible (not, of course, definitive) 
judgment. More importantly, it is due to the aim to direct attention to the 
circumstances in which the political predicament appears and engages us, 
rather than the attempt to secure a solution. In the next and final chapter, I 
ask what difference it makes to take this pragmatic turn in thinking about 
political legitimacy. This conception of political legitimacy does not construe 
morality as prior to politics and goes beyond the traditional division of labor.  



 
CHAPTER SIX 

CONTESTING COMMITMENTS: POLITICAL PHILOSOPHY 
IN MEDIAS RES  

[T]his infinite sequence is the condition in which we find ourselves when we 
think and act politically, when we demand that the lawgiving/charlatan 
institutions by which we are always already governed and shaped be responsive 
to the plural, conflicting agents who together are said to authorize or benefit 
from them: the ever changing and infinitely sequential people, the multitude, 
and their remnants.1   

—Bonnie Honig 

 
 

6.1 Introduction  

According to the approach I have developed in the preceding chapters, the 
theoretical concept of ‘political legitimacy’ names a practical, political 
predicament: faced with a political authority that attempts to rule them, 
political subjects are forced, implicitly or explicitly, to take a stance. To take 
that authority to be legitimate is to undertake a kind of political 
commitment; to treat it as a source of reasons. To reject it as illegitimate is 
to treat it as a coercive imposition. Calling a political authority legitimate or 
illegitimate is a way of making one’s stance explicit. ‘Legitimacy’ is a piece of 
practical, political vocabulary in the sense that it enables political subjects to 
articulate and dispute these political stances with others. The distinction 
between what is legitimate de jure and what is legitimate merely de facto is a 
consequence of the social-perspectival character of the practice of contesting 
political legitimacy; it articulates the distinction between political authority 
that is legitimate—from one’s own perspective—and that which is merely 
taken to be so by others. For a political authority to be legitimate (from some 
specific point of view) is for it to be appropriate to treat it as a source of 
reasons (from that point of view). The political predicament of distinguishing 
between legitimate and illegitimate political authority is seen as a lived 
experience, which is made explicit in critical moments; it is not an abstract 
question calling for a general answer.  

                                                 
1 Bonnie Honig, Emergency Politics: Paradox, Law, Democracy (Princeton: Princeton University 
Press, 2009), 38. 
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On the approach developed here, to call political authority legitimate is 

not to describe something about it but to engage it and other political 
subjects in some way, to stand in a kind of practical relation. Situating the 
predicament at stake—how to distinguish between legitimate authority and 
what merely appears to be so—in the actual relations among political 
subjects and authorities yields a complicated view of political judgment. 
Engaging in the practice of disputing political commitments requires 
appreciating what a particular situation calls for. And this involves various 
modes of attunement to political reality, including an orientation toward 
concrete others, perspicuous representation of the relations of power in 
which one finds oneself, and uptake and narration of events.  

This brings me to the inevitable question for a pragmatist: what difference 
does it make to conceive political legitimacy in this way? More specifically, 
what are the implications for how we continue political theorizing with 
regard to legitimacy if we take the pragmatic turn presented in this study? I 
cannot possibly give a comprehensive answer to this within the scope of the 
present project. In this chapter, I will try to show that one difference it 
should make for political theorizing is to redirect our attention as political 
subjects and our theoretical imagination as philosophers. More specifically, 
compared to normativist approaches to political legitimacy (and obligation, 
as I’ll show shortly) it pluralizes the pertinent questions and modes of 
enquiry, redirecting our attention from a preoccupation with normative 
justification to a wider range of questions concerning our self-understandings 
in relation to forms of political authority—including the aim of making 
explicit the modes in which the political predicament presents itself and 
engages us.  

To begin, consider two responses that are likely to be given to the 
question what difference it makes to conceive political legitimacy in this way. 
On the one hand, one might accept this social-pragmatic framing of the 
political predicament but suggest that it does not make much of a difference. 
After all, as political subjects we still face the predicament of deciding what 
stance to take—whether the authority facing us is legitimate and what sorts 
of further responsibilities this involves (to obey and uphold that authority? to 
resist?). So one possible reply would be to conceive the task of theoretically 
formulating and justifying a set of criteria of political legitimacy as 
embedded within actual political practices, rather than as seeking a 
standpoint outside them. On this view, the theorist offers principles and 
criteria of political legitimacy not as prescriptions from a privileged 
perspective that political subjects ought to apply in practice, but as 
recommendations offered by one political subject to another according to 
which subjects can decide for themselves. Normative theorists of political 
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legitimacy are not “philosopher-kings,” pretending to impose definitive 
answers on political subjects, but “philosopher-citizens,” offering up their 
principles and criteria within an ongoing practice of stance-taking, for others 
to take up as they see fit.2 Little changes, then, according to this line of 
thinking, for how the predicament of political subjects should be approached 
theoretically, though perhaps it helps philosophers to articulate more clearly 
what they are doing in developing theories of political legitimacy, dispelling 
the misconceived (from this perspective) self-conception of metaphysically 
inclined forms of normative theory. The formulation and justification of 
principles and criteria of legitimacy remains the crucial task of political 
philosophy with respect to political legitimacy, though it is now conceived in 
more contextual terms.   

On the other hand, if we resist this strategy of reconciliation and argue 
that this social-pragmatic approach does not leave the normativist endeavor 
unscathed, it may seem that this explication of political legitimacy without 
appeal to antecedent principles or criteria leaves subjects incapable of 
deciding, pulling away any ground for doing so. This social-pragmatic 
explication of political legitimacy does not provide political subjects with any 
prescriptions. But then how is it possible to decide? Don’t subjects need 
some set of criteria? Are all stances arbitrary? It may appear that there is 
nothing more to be said, and so no task left for political philosophy with 
respect to political legitimacy, leaving political subjects to sort things out for 
themselves. This conception of political legitimacy can thus appear 
relativist—leaving political stances arbitrary—or conservative—leaving 
political philosophy incapable of providing a standpoint for a critique of 
political authorities. This response suggests that on this approach, there’s no 
point to further theorizing (and so it gives up on political philosophy or 
returns to a normativist approach).  

In light of the discussion of political judgment in the previous chapter, the 
relativist response acknowledges but overreacts to the contestatory character 
of political legitimacy. The fact that this approach does not tell people what 
to do by providing definitive answers to practical questions does not render 
judgment groundless nor theory pointless. While political judgment is 
situated within the circumstances of politics that always potentially unsettle 
it, these aspects of political reality are also enabling, so political judgment is 
not groundless without a theory of political legitimacy in the form of a set of 
general principles and criteria. The strategy of reconciliation sees that 

                                                 
2 I owe this way of putting it to Rutger Claassen, “Making Capability Lists: Philosophy 
Versus Democracy,” Political Studies (forthcoming).  
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political subjects situated in ongoing stance-taking judge in light of what they 
take to be reasons, and seeks to participate in the articulation and dispute of 
their commitments. That is important, but it does not go far enough. It 
ignores or fails to acknowledge the potentially unsettling character of the 
circumstances of politics. It still sees the formulation and justification of 
principles and criteria as all there is to political philosophy.  

In this chapter, I aim to show that these responses do not exhaust the 
options. They share a common presupposition about the task of political 
philosophy with respect to the predicaments of political subjects: political 
philosophy is supposed to provide answers that can be applied in practice 
(whether they are offered as advice or as prescriptions). Its contribution lies 
primarily in the guidance it gives people in living their lives—as opposed, 
say, to the questions it raises. Given this presupposition, the strategy of 
reconciliation sees no problem and goes on with business as usual, and the 
relativist response sees no hope and throws in the towel. But why should we 
presuppose such a limited view of the task of political philosophy? The 
normativist picture of the task of political philosophy, to which both these 
responses remain committed, is by no means self-evident. More importantly, 
what is the cost of doing so? What does the search for a theory capable of 
providing the ‘right’ answer deflect attention away from?  

I consider these questions through a discussion of the philosophical 
literature on the “problem of political obligation.” That problem is usually 
understood as pertaining to the moral character of the relation between 
political subject and political authority: is it such that a political subject is 
morally obligated to obey and support political authority? Is subjects’ sense 
that they should obey (or alternatively, resist) political authority genuine, or 
are they deceived in understanding themselves that way? Political subjects 
may take themselves to be committed to obey, but are they really? How can 
we know for sure? The dominant view of this problem is that we need a 
normative justification of political obligation, capable of functioning as an 
independent test of the sense of obligation of actual subjects, just as a 
normativist theory of legitimacy is supposed to function as a test of the right 
to rule (as we’ve seen in chapter one). The predicament subjects face in 
actual political relations is then a matter of application of philosophically 
justified criteria in the relevant context. On this view, determining the 
content and justification of political obligations is a task that can be 
theoretically resolved. The problem of political obligation is a philosophical 
problem, and the question is cast from the start in a moral register.  

From a social-pragmatic perspective, however, this approach to the 
“problem of political obligation” is problematic. It abstracts commitments 
and entitlements from the situation that gives them meaning, from the 
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concrete perspectives from which this meaning is attributed, and from the 
circumstances in which the question is raised. If we take the pragmatic turn, 
the problem of political obligation represents another iteration of the 
political predicament of whether political authority is legitimate, or merely 
claims or is taken to be so. This means it appears in first instance as a political 
problem, that is, a predicament situated in the circumstances of politics. 
Framing the predicament this way goes against conventional wisdom in 
several ways. First, it casts the issue in first instance as a political question. 
Morality comes in at a later stage, not in rendering the predicament 
intelligible but as one possible mode of self-understanding. Second, it goes 
against the view that the primary task of political philosophy is justification, 
focusing instead on the task of making explicit the ways the political 
predicament presents itself and can be addressed. This pluralizes the 
questions that can be raised and the modes of enquiry to address (if not fully 
answer) them that are relevant to political legitimacy.  

 
 

6.2 Securing genuine obligations 

Let me begin by briefly sketching the normativist approach to political 
obligation. A common view of the relation between political obligation and 
legitimacy is to see one as the flipside of the other: a legitimate political 
authority is one that has the “right to rule,” which involves a correlative 
obligation to obey on the part of its subjects.3 Consequently, the discussion 
of political obligation in political philosophy largely parallels that of political 
legitimacy. Recent years have seen increasing differentiation and 
sophistication in the debate on political obligation.4 I cannot presume to 

                                                 
3 This is sometimes called the “correlativity thesis.” Leslie Green, “Legal Obligation and 
Authority,” Stanford Encyclopedia of Philosophy, 2003, 
http://www.science.uva.nl/~seop/entries/legal-obligation/; Mokrosinska, “Political 
Obligation,” 4. It is sometimes challenged, for instance by taking obligation to refer to a 
(moral) duty to obey on the part of subjects and legitimacy to an entitlement to coerce on 
the part of authority. Kent Greenawalt, Conflicts of Law and Morality (New York: Oxford 
University Press, 1989), 144-161; Jeremy Waldron, “Theoretical Foundations of 
Liberalism,” The Philosophical Quarterly 37, no. 147 (1987): 136-140; cf. John Horton, Political 
Obligation (Basingstoke: Macmillan, 1992), 166.  
4 For recent overviews, see Mokrosinska, “Political Obligation.”; Richard Dagger, “Political 
Obligation,” Stanford Encyclopedia of Philosophy, 2007, 
http://plato.stanford.edu/entries/political-obligation/. For earlier overviews with a wide 
scope see Simmons, Moral Principles and Political Obligations; Horton, Political Obligation. For 
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present an exhaustive discussion of the debate here. I focus on the way the 
question is posed, rather than the specifics of the solutions that are put 
forward.  

Let me restate the features of normativist approaches outlined in chapter 
one. We find these again very clearly in the political obligation debate, 
although, as I’ll show, they are not uncontested. Normativism is a task-
description of political philosophy as moral, or at least normative-
theoretical, justification of principles or criteria of legitimacy, or in this case 
of grounds of obligation. Normativism presupposes (a) a strong separation of 
justification and application, and thereby a priority of content and validity of 
principles of legitimacy or obligation over their use; (b) a move of abstraction 
from concrete situations to a theoretical standpoint; and (c) reification of the 
normative reference of legitimacy-claims, or in this debate political 
commitments, into a kind of theoretically identifiable knowledge (i.e. a 
“theory of political obligation”).  

What is at stake is a genuine question for political subjects. Political 
authority makes a claim on them, it prescribes or prohibits courses of action, 
often backed by a threat of coercion (it also operates by indirectly shaping 
their practical horizon—but this is not often addressed in this debate). For a 
subject facing such demands, the question arises: ‘Should I obey? Is there 
anything more to this claim on my obedience than mere coercion?’ But 
what is the philosophical problem at stake in this predicament? The 
dominant, normativist approach to political obligation cast this predicament 
as a moral question: is there a moral requirement for political subjects to 
obey? Political obligation is conventionally defined as a moral duty or 
obligation to obey political authority (which is conceived in various ways, as 
obedience to the state, law, one’s political community, etc.). As John 
Simmons glosses the question in a study that has been very influential in 
framing and setting the agenda for the subsequent debate:  

Many people feel, I think, that they are tied in a special way to their 
government, not just by “bonds of affection,” but by moral bonds. While they 

                                                 
recent contributions to the debate, see Buchanan, “Political Legitimacy and Democracy.”; 
George Klosko, Political obligations (Oxford: Oxford University Press, 2005); John Horton, 
“In Defence of Associative Political Obligations: Part One,” Political Studies 54, no. 3 (2006): 
427-443; John Horton, “In Defence of Associative Political Obligations: Part Two,” Political 
Studies 55, no. 1 (2007): 1-19; Margaret Gilbert, A Theory of Political Obligation: Membership, 
Commitment, and the Bonds of Society (Oxford: Oxford University Press, 2006); Christopher 
Wellman and John Simmons, Is There a Duty to Obey the Law? (Cambridge: Cambridge 
University Press, 2005); Anna Stilz, Liberal Loyalty: Freedom, Obligation, and the State (Princeton: 
Princeton University Press, 2009); Christopher Wellman, “Liberalism, Samaritanism, and 
Political Legitimacy,” Philosophy and Public Affairs 25, no. 3 (1996): 211-237.  
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complain loudly and often, and not without justification, of the shortcomings of 
government, they feel that they are nonetheless bound to support their country’s 
political institutions and obey its laws, in ways that they are not bound to the 
corresponding institutions of other countries. Yet it is difficult to give any 
substance to this feeling of a special moral bond. It seems to me that the 
problem of political obligation is precisely the problem of explaining the nature 
and scope of such special moral bonds (if any such exist), and of determining 
who, if anyone, is constrained by them.5  

The philosophical task, then, is to determine whether and under which 
conditions people actually have moral political obligations.6 A mere sense 
that one is bound to obey authority is by itself problematic, because one’s 
sense of obligation may not truly reflect what one morally ought to do; one 
may be deluded or mistaken or, worse, mislead or cheated into accepting the 
coercive power one faces. Clearly, a mere sense that one is obligated to obey 
an authority can indeed be problematic in those ways. In general, then, the 
aim of mainstream political philosophy about political obligation is to secure 
a distinction between merely felt and genuine obligation, between a mere 
sense of obligation and the actual obligation itself, so that political subjects 
can know for sure whether the political authority they face morally binds 
them or is merely coercive. Formulating this aim in terms of distinguishing 
between genuine obligation and a merely felt or attributed sense of obligation 
emphasizes that it is in first instance a practical question, rather than a 
metaphysical one, even though philosophers concerned with political 
obligation often formulate the question more abstractly in terms of the 
existence of obligations. It also nicely brings out the parallel between this 
debate and the normativist aim of theoretically securing the distinction 
between what is merely taken to be legitimate (de facto), and what is (de jure).  

How might such a distinction be secured? The first step is often to 
distinguish between different senses of the notion of obligation. An 
influential way of doing so is to distinguish between “institutional” or 

                                                 
5 Simmons, Moral Principles and Political Obligations, 3-4. Similarly, John Horton takes what is 
at stake to be a “moral bond between citizens and community.” Horton, Political Obligation, 
13.  
6 Cf. Ibid., 14-15. “Philosophers have understood their task to be one of explaining the 
nature of this moral relationship; more specifically this has most usually been interpreted as 
seeking a moral justification for the authority of government and the obligations of citizens. 
Again, this has usually been thought to require the deriving of political obligation from one 
or more general principles or locating it within some more comprehensive moral theory.” 
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“positional” obligations and “moral” obligations.7 These notions are meant 
to capture the fact that sometimes the concept of obligation is used to 
indicate what someone ought to do in virtue of fulfilling a particular role 
within an institution or social practice. But taken by themselves, it is argued, 
obligations tied to a particular institution or practice have no “moral 
weight,” because the particular institution or practice may itself be morally 
problematic.8 Something must be supplemented for an institutional 
obligation to make a genuine normative claim on someone, and this 
additional consideration must be independent of the institution or practice 
at stake. As Simmons puts it: “The existence of a positional duty (i.e., 
someone’s filling a position tied to certain duties) is a morally neutral fact. If a 
positional duty is binding on us, it is because there are grounds for a moral 
requirement to perform that positional duty which are independent of the 
position and the scheme which defines it.”9 The additional bit is then to be 
supplied by some general moral consideration or principle. As Alan Gewirth 
concludes: “Thus the basic question of political obligation […] is whether or 
not it satisfies the criteria which would make it a moral obligation.”10  

This distinction between institutional and moral obligations is an 
example of a move of abstraction from the contingencies of subjects’ 
experience that is the first step to securing the distinction between genuine 
and merely felt or attributed obligation. The contingencies of one’s actual 
experience are possibly pernicious because they might represent an 
imposition on us—and from a limited, bounded perspective we are unable 
to assess whether, objectively, they are. So the contingencies of one’s 
immediate experience (for instance, that one takes oneself to be an elected 
representative, or an employee, or a citizen) compromise the certainty of the 
moral judgment desired. In short, what distinguishes genuine from merely 
apparent political obligations, on the normativist account, is that they can be 
normatively justified by a valid theory. The crux of the debate is the 
question what moral principle or set of principles, if any, can ground 
genuine obligations.  

In response to the predicament of distinguishing between genuine 
obligations and a mere sense of obligation, a normativist line of questioning 
urges us to abstract from the contingencies of lived experience for the 
purpose of finding a philosophically justified moral theory that provides 

                                                 
7 Simmons, Moral Principles and Political Obligations, 21. Cf. Alan Gewirth, “Obligation: 
Political, Legal, Moral,” in Nomos XII: Political and Legal Obligation, ed. J. Roland Pennock 
and John W. Chapman (New York: Atherton, 1970), 80-81. 
8 Simmons, Moral Principles and Political Obligations, 16-23. 
9 Ibid., 21; cf. Gewirth, “Obligation: Political, Legal, Moral,” 62. 
10 Gewirth, “Obligation: Political, Legal, Moral,” 81. 
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criteria that can be used to distinguish in practice; contingencies come into 
consideration only at the level of application. But thereby it also draws 
attention away from the circumstances in which political obligations—or, in 
my vocabulary, political commitments—are undertaken and attributed in 
practice and the conditions in which the predicament rises. It does not stop 
to ask: What is it to distinguish in practice between genuine political 
obligations and a mere sense of obligation? What are the conditions under 
which this appears as a lived, practical predicament? That is to say, on a 
normativist construal, it never appears as a political problem, that is, a 
predicament situated in the circumstances of politics.  

 
 

6.3 Associative obligations  

While normativism is the mainstream type of approach to political 
obligation, challenges have emerged to this picture of the question at stake. 
Although they are often understood as just another answer to the question 
how political obligations can be morally justified, recently proposed 
conceptions of political obligations as “associative obligations” actually 
reframe the debate in interesting ways, so it is worth looking at them in a bit 
more detail. I focus here on the accounts of associative obligations provided 
by Margaret Gilbert and John Horton (though Gilbert does not classify her 
own account as associational, it is often, and plausibly, labeled as such11). 
Both theorists reject the idea that what is at stake in the question of political 
obligation is a question of moral justification: Gilbert denies that genuine 
political obligations are necessarily moral, and Horton denies that what is 
needed is a philosophical justification. So for both the question arises: how do 
we face up to the possibility of being mistaken about our sense of obligation, 
if not by striving to attain the certainty of a moral justification? Where do 
their ways of construing this distinction draw our attention?  

Like normativists, Gilbert aims to answer the question how we can 
distinguish genuine from merely apparent political obligations, where 
political obligations, on her account, are obligations to uphold the political 
institutions of the society of which one is a member. Yet, for her, showing 
political obligations to be genuine does not amount to showing them to be 
moral. Calling political obligations ‘moral’ without further clarification 
                                                 
11 See A. John Simmons, “Associative Political Obligations,” Ethics 106, no. 2 (1996): 247-
273; Richard Dagger, “Membership, Fair Play, and Political Obligation,” Political Studies 48, 
no. 1 (2000): 104-117; Horton, “Associative Political Obligations: Part One.”  
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obscures their specific normative status: “[I]f we restrict ourselves to the 
standard approach to political obligation in terms of moral requirement we 
stand to lose sight of an enormously consequential fact: the existence of a 
distinct realm of obligation.”12  

The crucial question, then, is what makes an obligation genuine on 
Gilbert’s account. She contrasts genuine with “so-called” obligations, such 
as, for example, merely “imputed obligations.”13 She states: “If one has a 
genuine obligation to do a certain thing, one then has sufficient reason to do 
that thing.”14 The normative force of a genuine obligation is stronger than 
that of personal inclination, self-interest, or prudence, and weaker than an 
absolutely conclusive reason (although it is not entirely clear how this 
normative force is different; don’t inclination, interest and prudence also 
provide sufficient reasons, other things equal?).15 Only in case there are no 
overriding considerations does a political obligation constitute a conclusive 
reason. But what gives one sufficient reasons? Gilbert’s account of political 
obligations is grounded in a social theory rather than a moral theory.16 She 
calls this the “plural subject theory” of political obligation, arguing that 
membership of a political society involves having genuine political 
obligations by virtue of the members being jointly committed to uphold their 
governing institutions. Her theory is complex and I leave many aspects of it 
aside. What I want to focus on is the question: How does one know whether 
one has a genuine rather than merely imputed obligation?  

The central pillar of her theory is the notion of a “joint commitment,” a 
term she introduces to explain what normatively binds individuals engaged 
in joint action. Joint commitments are instituted by the wills of individuals 
who constitute a social group. “[…] I shall use the technical phrase 
‘commitment of the will’ to refer to a commitment resulting solely from an act or 
state of a will or wills. In creating a commitment, I take it that the productive will 
or wills in question in some sense bind the subject of the commitment.”17 
Joint commitments are a special kind of commitment of the will in that they 
bind multiple individuals collectively: “In this case, the wills of two or more 
people create it, and two or more people are committed by it.”18 The 
presence of a joint commitment explains that participants can hold one 
another responsible, how they can have the “standing” to rebuke one 

                                                 
12 Gilbert, A Theory of Political Obligation, 295; cf. 23.  
13 Ibid., 41. 
14 Ibid., 27. 
15 Ibid., 30-31.  
16 Cf. Margaret Gilbert, On Social Facts (Princeton: Princeton University Press, 1992). 
17 Gilbert, A Theory of Political Obligation, 128. 
18 Ibid., 134. 
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another for failing to live up to the responsibilities incumbent upon them in 
virtue of a joint commitment. “By virtue of the existence of the commitment, 
and that alone, the parties have rights against each other to actions that 
conform to the commitment. As a result, they have the standing to demand 
such actions of each other and to rebuke each other for not so acting.”19 
Those so committed form a “plural subject.”20 Political obligations arise 
from a specific kind of joint commitment, namely membership of a political 
society, a social group governed by political institutions: “people constitute a 
political society if they are jointly committed to uphold as a body a 
particular set of institutions of governance.”21 The problem of political 
obligation becomes “the problem of whether membership in a political 
society obligates one to fulfill the-obligations-imputed-to-one-by-the-
political-institutions-of-that-society. This, after all, is just a broader version 
of the question: am I obligated to conform to the laws of my society?”22 And 
the answer, based on the idea that being a member of a society involves 
being jointly committed, is affirmative. “Given [the plural subject theory’s] 
understanding of what a political society is, its members are obligated to 
uphold its political institutions.”23  

So Gilbert aims to secure a distinction between genuine and merely felt 
obligations through a social-theoretical (not necessarily moral) notion of 
“joint commitment.” Despite the common use of the term commitment, 
however, Gilbert’s approach should be clearly distinguished from the social-
pragmatic theoretical framework appropriated from Brandom (chapter 
three). Gilbert understands being committed in first instance as a kind of 
mental state, and undertaking a commitment as a mental act: “[…] I shall 
use the technical phrase ‘commitment of the will’ to refer to a commitment 
resulting solely from an act or state of a will or wills.”24 Furthermore: “By 
definition, I unilaterally create my personal commitments. I decide, intend, 
or try to do something, thereby committing myself. Further, insofar as it calls 
for rescission, I can rescind my personal commitment on my own. All I need 
to do is change my mind.”25 So for Gilbert, holding and being held to 
account is something secondary, derivative from acts of will that are taken as 
primitive. In contrast, Brandom’s conception of commitment is social from 

                                                 
19 Ibid., 147. 
20 Ibid., 144-145. 
21 Ibid., 288. 
22 Ibid., 42. 
23 Ibid., 239. 
24 Ibid., 128. Cf. 147. 
25 Ibid., 133.  
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the start—it is not being committed that is taken as basic, but taking one 
another to be committed. For him, to undertake a commitment one would 
have to do something that entitles others to attribute it (for instance, by 
asserting something). And similarly, to rescind a commitment one would 
have to not just change one’s mind, but to disavow it publicly. On Gilbert’s 
approach, mental states are taken as basic, whereas for Brandom normative 
statuses of commitment and entitlement are the basic terms in which notions 
of will and intention are explained.  

For Gilbert, the distinction between a genuine obligation and a mere 
sense of obligation thus has something to do with the “acts of will” 
underlying it. Whether one has a genuine obligation is a matter of objective 
fact, a matter of the commitment’s “existence.” In this way, it is defined in 
third-personal, as opposed to socio-perspectival terms. The question 
whether someone is genuinely committed is not a matter of holding him to 
account, but of representing his mental state accurately. This makes the 
practical predicament subjects face in political relations appear as an 
epistemic one, of how to know whether there is a joint commitment in place. 
Yet focusing on mental states doesn’t seem to get at the predicament a 
political subject faces in relation to political authority from a first-person 
perspective. It is hard to see, on Gilbert’s account, what it would be to dispute 
commitments (and consequently political obligations).   

John Horton’s account of associative political obligations has certain 
affinities with Gilbert’s. For him, too, political obligations are implied by an 
adequate understanding of membership of a political community. But, 
rather than taking distance from the framing of the question of political 
obligation in terms of moral requirements, he disputes that the main task of 
political philosophy with respect to political obligations is to provide a 
philosophical justification of them. Horton attempts not “straightforwardly to 
determine whether individuals have political obligations,” but takes an 
approach that is “more interpretive or explanatory in intent,” showing 
“what sense can be made of the idea that people have associative political 
obligations, and whether or not it can be shown to be irrational or 
necessarily immoral for people to think in terms of their having such 
obligations.”26 Rather than seeking to secure a distinction between merely 
felt and genuine obligation, he tries to defend the intelligibility of a 
particular way of understanding oneself with respect to a political authority, 
namely as obligated to obey and uphold certain political institutions.27 

                                                 
26 Horton, “Associative Political Obligations: Part One,” 428. 
27 Horton, “Associative Political Obligations: Part One.”; Horton, “Associative Political 
Obligations: Part Two.”; cf. Horton, Political Obligation; Richard Vernon, “Obligation by 



CONTESTING COMMITMENTS 

 

173 
Horton asks what is involved in taking oneself to be a member of a political 
community. In contrast to Gilbert, what is for him of central importance is a 
sense of identification, rather than joint commitment.  

Again, I leave the details of his argument aside, focusing on how the 
question of political obligation is framed. In a response to critics, Horton 
points out that much of the criticism of the idea of associative obligation 
turns on the difference between felt obligation and real obligation. As 
Richard Dagger puts it, often “the argument slides from the sense of 
obligation to the obligation itself.”28 According to this line of critique, the 
most associative accounts of political obligation can achieve is to articulate a 
sense of obligation, but they fail to ground real political obligations. Horton 
questions the force of this objection. Importantly, he does not deny the 
distinction as such between genuine obligation and a mere a mere sense of 
it, but rather gives up the quest for certainty the normativist approach is set 
on, opting instead for a more pragmatic way of thinking about the issue. 
The major point of contention between Horton and the critics of associative 
political obligations lies in the way they address the possibility of being 
mistaken. As we saw, Simmons holds that “associative, communal, role, or 
institutional obligations require external justification to be morally 
binding.”29 Horton suggests that the demand for an external justification is 
less pressing than it seems: “the bare possibility of error has no independent 
weight.”30 His point is essentially about what the default position is; for him, 
the default position is the sense of identification with a political community 
most people start with, whereas for Simmons this sense cannot have 
normative status for us without a moral justification. Simmons rightly warns 
against complacent acceptance of what people in general happen to believe. 
We cannot simply grant the “authority of shared moral experience,” as he 
puts it.31 But that point would only be a serious objection if Horton argued 
that we should rely on received moral sentiments uncritically. Yet what he 
does is rather to shift the burden of proof, putting the onus on the critic to 
show that a sense of identification or obligation is spurious.32 Even though 

                                                 
Association? A Reply to John Horton,” Political Studies 55, no. 4 (2007): 865-879; John 
Horton, “Defending Associative Political Obligations: A Response to Richard Vernon,” 
Political Studies 55, no. 4 (2007): 880-884. 
28 Dagger, “Membership, Fair Play, and Political Obligation,” 108. See also Simmons, 
“Associative Political Obligations.” 
29 Ibid., 273 n. 50. 
30 Horton, “Associative Political Obligations: Part One,” 431. 
31 Simmons, “Associative Political Obligations,” 249. 
32 Horton, “Associative Political Obligations: Part One,” 434. 
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he maintains the intelligibility of political obligation and its authority for 
most people in virtue of their sense of political identification, he leaves open 
whether all are genuinely bound by political obligations—there is no moral 
necessity in political identification. So Horton does not attempt to secure the 
distinction between genuine obligation and a mere sense of obligation; we 
can only start from the ground upon which we presently stand.  

In short, both Gilbert and Horton challenge the normativist way framing 
political obligation by challenging the idea that the task of political 
philosophy is to provide a moral justification, though both remain somewhat 
vague about what their distancing from the normativist picture of political 
obligation involves (as Horton, characteristically modest, admits33). But 
whereas Gilbert still aims to secure a distinction between genuine obligation 
and felt obligation from a third-person point of view, Horton gives up the 
quest for certainty this involves, striving for intelligibility rather than 
justification.34 The picture of political commitment I will draw shortly shares 
with Gilbert a rejection of the idea that political obligation must be 
understood in first instance as moral (without committing to her social 
theory), but by taking a social-pragmatic approach rather than a 
metaphysical one, the predicament is construed as practical, rather than 
epistemological. And with Horton it shares a rejection of the idea that what 
philosophers need to provide political subjects with is a philosophical 
justification, a point that can fruitfully be explicated in social-pragmatic 
terms. But before doing so, I will consider an illuminating and 
underappreciated dissident from the normativist picture of political 
obligation.  

 
 

6.4 Rereading Pitkin on the social grammar of political obligation  

Hanna Pitkin’s seminal two-part article “Obligation and Consent”35 
(originally published in 1965 and 1966—long before any of the other 
theories considered here) raises the question whether what a political subject 
really needs in a political relation is a moral justification of political 
obligation. Her view has been severely criticized—it is often given short 

                                                 
33 Horton, “Associative Political Obligations: Part Two,” 2. 
34 For a similar move of privileging “making sense” over justification, see Williams, In the 
Beginning was the Deed. 
35 Hanna Pitkin, “Obligation and Consent--I,” American Political Science Review 59, no. 4 
(1965): 990-999; Pitkin, “Obligation and Consent--II.” 
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shrift, dismissed in a couple of pages36—yet it is worth pausing a moment to 
examine it and its uptake in the literature. I contend that its too easy 
rejection is symptomatic of the constraining hold a normativist picture of 
political obligation can have on our political understanding.  

Pitkin puts the core of her view thus:  

To call something a legitimate authority is normally to imply that it ought to be 
obeyed. You cannot, without further rather elaborate explanation, maintain 
simultaneously both that this government has legitimate authority over you and 
that you have no obligation to obey it. Thus if you say that you consent to it 
(recognize it as an authority), that statement itself is normally a recognition of 
the obligation to obey, at least at the moment it is uttered. Part of what 
“[legitimate—TF] authority” means is that those subject to it are obligated to 
obey. [...] [T]his doctrine tells us (something about) what legitimate authority is 
by reminding us of something about what “legitimate authority” means. But of 
course that is not yet to provide criteria for telling apart the two species—
legitimate authority and mere coercion—when you encounter them in reality.37  

That legitimate authority ought to be obeyed, that it imposes obligations on 
subjects, Pitkin argues, is a matter of the “grammar” of the concepts 
involved.38 Her point isn’t a purely analytic or semantic one—although it 
may certainly appear that way if one presumes a representationalist theory 
of meaning, which Pitkin, clearly influenced by Wittgenstein, does not. She 
does issue a reminder of the “meanings” of our political concepts, but those 
meanings should be understood in terms of their use. That is to say, it is a 
pragmatic point about the role our concepts have in social practice.  

By making this socio-grammatical point, Pitkin wants to dispel the idea 
that there is a need to say something special about political obligations that 
shows why they oblige; a justification why one is obligated to obey a 
legitimate government, apart from the fact that it is legitimate. If one is 
capable of distinguishing in practice between legitimate and illegitimate 
political authority, according to Pitkin, one does not need a further 
                                                 
36 Carole Pateman, “Political Obligation and Conceptual Analysis,” Political Studies 21, no. 2 
(1973): 199-218; Carole Pateman, The Problem of Political Obligation (Wiley, 1979), 27-30; 
Simmons, Moral Principles and Political Obligations, 39-45; Simmons, “Associative Political 
Obligations,” 253-255; Green, The Authority of the State, 193-195; Mokrosinska, “Political 
Obligation,” 35-42; Dudley Knowles, Political Obligation: A Critical Introduction (London: 
Routledge, 2009), 175-176; Cynthia A. Stark, “Hypothetical Consent and Justification,” 
The Journal of Philosophy 97, no. 6 (2000): 323-324. A more subtle reading can be found in 
Richard E. Flathman, Political Obligation (Atheneum, 1972), 88-111; Horton, Political 
Obligation, 83-87. 
37 Pitkin, “Obligation and Consent--II,” 39-40. 
38 Ibid., 39. 
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justification of why one would be obligated to obey or support a legitimate 
authority. “[T]o the question why obligations oblige the only possible 
answer would seem to be that this is what the words mean.”39 To demand 
such a justification, Pitkin suggests, is a symptom of confusion generated by 
the philosopher’s preoccupations, rather than the predicaments experienced 
by political subjects.  

Theorists of political obligation are understandably worried when they 
perceive their whole line of questioning to be dismissed as resting on 
philosophical confusion, and this perhaps accounts for their vehement 
dismissal of Pitkin’s view. After all, as I noted at the outset, political subjects 
face a real question in their political relations—whether they ought to obey 
and uphold the political authority they face. Her critics think Pitkin 
dismisses this question out of hand by proposing a formulation of what has 
become known in the literature as “the conceptual argument.” This 
argument, briefly put, purports to derive from the mere meaning of terms 
like ‘political society’ and ‘authority’ the existence of binding obligations on 
actual political subjects.40 As it is stated, the conceptual argument is 
obviously problematic, as many have been quick to point out. One cannot 
from the mere meaning of terms like ‘obligation’ and ‘legitimate authority’ 
infer that real political subjects have obligations to obey whatever in practice 
purports to be a legitimate authority. On this reading of Pitkin, her stress on 
the conceptual connection between legitimate authority and political 
obligation is understood as an attempt to show that it is just obvious that 
citizens have political obligations and to stop questioning of actual political 
authorities in the bud, or even to deny any conceptual space for it.41 So it is 
often suggested that for Pitkin there is no genuine question of whether one 
ought to obey or not. But is that really what she is saying? Perhaps its 

                                                 
39 Ibid., 47. 
40 Readings of Pitkin along this line can be found in Pateman, “Political Obligation and 
Conceptual Analysis.”; Pateman, The Problem of Political Obligation, 27-30; Simmons, Moral 
Principles and Political Obligations, 39-45; Simmons, “Associative Political Obligations,” 253-
255; Green, The Authority of the State, 193-195; Mokrosinska, “Political Obligation,” 35-42; 
Knowles, Political Obligation, 175-176. Pitkin’s account is often mentioned in one breath with 
those of Macdonald and McPherson, who are also, and more plausibly, taken to espouse 
the ‘conceptual argument,’ Margaret Macdonald, “The language of political theory,” in 
Proceedings of the Aristotelian Society (Harrison & Sons, Ltd., 1940), 91-112; Thomas. 
McPherson, Political obligation (London: Routledge, 1967). I think their positions are more 
vulnerable to this line of criticism and I will leave them aside.  
41 Pateman, “Political Obligation and Conceptual Analysis.”; Mokrosinska, “Political 
Obligation,” 37-38.  
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obvious deficiency should make one wonder whether the position ascribed 
to Pitkin isn’t a straw man.42  

Pitkin’s aim, as I understand it, is precisely the opposite: it is not to 
preclude criticism, but to propose a more fruitful and practical way of 
questioning by inducing political philosophers to orient themselves to the 
real, lived questions political subjects face in political relations. To see this, 
we must get a clearer view of the philosophical confusion Pitkin diagnoses, 
and point out how she aims to redirect our attention to the lived 
predicament of political subjects.  

Wherein, then, lies the philosophical confusion according to Pitkin? She 
suggests it is like the confusion of someone who asks “why does a promise 
bind me?” and thereby fails to recognize that to make a promise simply is to 
bind oneself. Promising is a social practice. Binding oneself is something one 
must master in order to be able to make promises in the first place, but 
mastering promising does not involve knowing a justification for the 
bindingness of promises.43 Similarly, the questions “why ought I obey even a 
legitimate government” or “why ought I ever obey any law” stem from 
failure to notice that for a government to be legitimate is for it to deserve 
allegiance, and for a law to be valid is for it to be legally binding. (Pitkin 
unfortunately does not distinguish between political legitimacy and legal 
validity, which gives Simmons cause to object that “valid law” is tied 
conceptually only to legal, not political obligations; her point would be 
better put by speaking of “legitimate law” as she often but not consistently 
does for government and authority, rather than law as such.44) Seen from a 
pragmatic perspective that accepts the Wittgensteinean point that meaning 
should be understood in terms of use, these claims are rather modest. If the 
argument is accepted, its practical implications are limited (as she 
mentions45) if by practical implications one means directly applicable 
answers or prescriptions, because pointing out that a legitimate authority is 
one that ought to be obeyed does not provide one with any reason for 
obedience or resistance in any particular case: “[O]f course that is not yet to 

                                                 
42 As Pitkin suggests in a different context: “If a theoretical position strikes us as obviously 
false or absurd, perhaps that is because we have not understood what the theorist is trying 
to say. It is well, before rejecting the position, to ask ourselves ‘How could he have believed 
that?’” Pitkin, Wittgenstein and Justice, 314. 
43 Pitkin, “Obligation and Consent--II,” 47. 
44 Simmons, Moral Principles and Political Obligations, 39-40. 
45 Pitkin, “Obligation and Consent--II,” 40, 45. 
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provide criteria for telling apart the two species—legitimate authority and 
mere coercion—when you encounter them in reality.”46  

Pitkin suggests that the philosophical confusion disappears when one asks 
not for a general justification of political obligation, but rather for reasons 
for obeying political authority in particular cases. The significant practical 
question for political subjects is not how obligations arise but how we can 
distinguish between “legitimate political authority and mere coercion” in 
particular cases.47 “[T]here are a hundred reasons; there is no reason.”48 So 
she by no means denies the practical predicament of distinguishing between 
legitimate and illegitimate authority, or genuine obligation and a mere sense 
of it. The point is not that these are not genuine questions, but that staring 
at the question of the grounds of obligations is not a fruitful way to take 
them up. She is not tempted to draw the conclusion that we need a moral 
theory to definitively answer this predicament, but that is not to deny 
reasons or criteria a role in addressing situations as they come up. She 
wonders, and remains undecided, whether political philosophers should 
formulate a theory of principles and criteria that subjects can apply. “One 
might argue, however, that such a theory [of political obligation] should at 
least tell him [a political subject] what sorts of considerations are relevant to 
his decision, direct his attention and tell him where to look.”49 Through a 
critique of traditional consent theory, Pitkin aims to redirect our attention, 
from the question of the grounds of obligations to the “character of the 
government” and a wide range of further “social circumstances.”50  

One form this questioning takes in Pitkin’s framing of the issue is that of 
distinguishing between the normal and the exceptional:  

But if normally law and authority oblige and resistance requires justification, 
and if normally judgment is to some extent subordinated to that of the 
authorities, and if revolutionary situations are precisely the ones that are not 
normal in these respects, then the crucial question seems to be: who is to say? 

                                                 
46 Ibid., 39-40.  
47 Ibid., 39.  
48 Ibid., 47. 
49 Ibid., 40. 
50 Ibid., 40-42, 44-45; cf. Pitkin, “Obligation and Consent--I.” In this light, it would be 
anachronistic (pace Cynthia Stark) to read what Pitkin calls her “doctrine of hypothetical 
consent”—the idea that a legitimate authority is one that one ought to consent to—as a 
version of hypothetical consent theory as developed for instance by Rawls and Scanlon, 
which is aimed precisely at formulating a set of moral principles. Rather I think this formula 
is just meant to express the socio-grammatical point discussed above. See Stark, 
“Hypothetical Consent and Justification.” 
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Who is to say what times are normal and what times are not, when resistance is 
justified or even obligatory?51	  	  

Critics have been tempted by Pitkin’s claim that “normally” political 
authority ought to be obeyed to attribute a conservative position to her. On 
my reading, however, her point about normality and exception should not 
be understood to be that most of the time authority simply ought to be 
obeyed, but as reflecting the fact that there is normally a defeasible claim to 
legitimacy. A claim to legitimacy requires a counterclaim to defeat it, or at 
least an “occasion for questioning.”52 That it is defeasible points to the task 
for everyone of distinguishing the normal from the exceptional in critical 
moments. This leaves room even for the anarchist position that any power 
claiming to be a legitimate political authority is disingenuous and should be 
rejected (in which case any relation of rule is exceptional, and any attempt to 
impose it a critical moment). But a cause for doubt should be supplied when 
challenging it—an anti-skeptical point similar to Horton’s.  

Reiterating the political predicament this way—in terms of distinguishing 
between normality and exception—enables Pitkin to focus on the 
complexity of political judgment as a lived experience.53 In any political 
situation, and from anyone’s perspective, the question can arise: is this 
normal, or exceptional (legitimate or illegitimate, genuine or merely felt)? 
Pitkin intimates the idea that there may be no way to secure these distinctions. 
Nothing she says settles the question, but she suggests that the point may be 
not to settle it:  

Each individual does and must ultimately decide for himself and is responsible 
for his decision; but he may make a wrong decision and thereby fail to perform 
his obligations. But then who is to say someone has made a wrong decision? 
Anyone can say, but not everyone who cares to say will judge correctly; he may 
be right or wrong. And who decides that? […] Each of us who talks or thinks or 
acts with regard to the situation assesses it, and no theory or God or Party can 
get us off that hook. […] No one has the last word because there is no last word. 
But to make that clear, one would have to say a great deal more about how 
language functions and why we are so persistently inclined to suppose that there 
must be a last word.54  

                                                 
51 Pitkin, “Obligation and Consent--II,” 51. 
52 Ibid., 41.  
53 Ibid., 49-52. 
54 Ibid., 52. She follows up on the suggestion that political theorists should turn to language 
in Pitkin, Wittgenstein and Justice. 
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In the subsequent literature on political obligation, Pitkin’s essay is almost 

universally misread as presenting the so-called conceptual argument—a 
reading that tries to make her fit the normativist picture of political 
obligation she tries to get away from, and then to show how her account fails 
according to its standards. Contrary to her intentions, this treats her as if she 
wants to preclude critical enquiry of the relations of power in which political 
subjects find themselves. Why was her essay taken up this way? To some 
extent this may be attributed to some less-than-clear formulations. But more 
importantly, I think Pitkin’s critics assume that when she says that “to call 
something a legitimate authority is normally to imply that it ought to be 
obeyed,” she purports to answer the predicament faced by political subjects—
or rather, to deny that there is a predicament in the first place (rather than 
to articulate or elucidate it). When one presumes a representationalist 
picture of meaning and a normativist picture of the task of political 
philosophy (without realizing that these are pictures55), it may seem that if 
there is no general philosophical problem of political obligation that 
philosophers might in principle solve, there is no genuine political 
predicament. Yet by pointing to the grammar of our political concepts and 
away from the problem of grounding obligation, Pitkin intends to issue a 
reminder of the predicament faced by actual political subjects as a lived 
experience: the task of political judgment—to distinguish whether the 
situation is normal or exceptional, whether our apparent obligations are 
genuinely binding, whether the political authority we face is legitimate or 
illegitimate. In doing so, she points to different questions, such as: from a 
situated perspective, in the circumstances of politics, how does the 
predicament present itself? Where can one turn to try and address (if not 
definitively resolve) these questions?  

 
 

6.5 From securing obligations to contesting commitments  

The normativist notion of a theory that secures the grounds of political 
obligation is a response to a question faced by political subjects: ought I to 
obey the political authority that confronts me? This question is another 
iteration, in different terms, of the predicament that has been occupying us 
throughout this study: how can we distinguish between political authority 
that is legitimate, and political authority that is merely taken to be so? But 
                                                 
55 Cf. David Owen, “Genealogy as Perspicuous Representation,” in The Grammar of Politics: 
Wittgenstein and Political Philosophy, ed. Cressida J. Heyes (Ithaca: Cornell University Press, 
2003), 82-96. 
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normativism isn’t the only theoretical response to it. We’ve seen that the 
normativist framing of it has been called into question by Gilbert, Horton, 
and especially Pitkin, who have urged philosophers in different ways to 
redirect their attention. At this point, I want to cast the issue in terms of the 
theoretical framework developed in the previous chapters. What difference 
does it make to understand this predicament not in normativist terms—as 
calling on the philosopher to provide a ‘theory of political legitimacy’ or of 
‘political obligation’ to provide an answer (whether as a recommendation or 
a prescription)—but instead as a political predicament, situated in the 
circumstances of politics? As I’ll show, this move pluralizes the questions and 
modes of enquiry relevant to the predicament. This point connects up in 
interesting ways with the accounts of Gilbert, Horton, and Pitkin, and I 
think it gives us a way of rendering perspicuous some of the points they 
make.  

If we take the pragmatic turn, the political predicament comes to be seen 
as a matter of contesting commitments rather than securing obligations. As I 
showed in the previous chapter, a social-pragmatic approach conceives 
political commitments as situated in medias res, such that the content and 
validity of a judgment are bound up in the situation—in the ongoing 
practice of stance-taking between subjects and authority, a temporally 
extended, eventful, and embodied engagement among a plurality of 
perspectives. To be committed to recognize authority as legitimate (from 
someone’s point of view) is to be held responsible to obey (from that point of 
view). Or, to put it in different terms, to take someone to be obligated to 
obey a political authority is to attribute to her a commitment to treat that 
authority as normative. In this vocabulary, the distinction between a 
genuine obligation and a mere sense of it can be rendered as the distinction, 
from a participant’s perspective, between attributions of political 
commitment that are appropriate (i.e. entitled in light of further 
commitments) and those that are not (i.e. incompatible with further 
commitments). The distinction can be made sense of in these terms, but it 
cannot be secured, because the further commitments in terms of which a 
commitment is meaningful and (possibly) justified constitute a partly implicit 
background that can always be called into question in light of events and 
through political contestation. The circumstances of politics both enable and 
unsettle political judgment. As Pitkin puts it: “No one has the last word 
because there is no last word.”56 Mastering the practice of contesting 
political commitments does not require knowing a normative-theoretical 

                                                 
56 Pitkin, “Obligation and Consent--II,” 52. 
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justification for political obligations; it requires the ability to negotiate what 
a particular situation calls for (whatever that means in the situation), which 
(on the account presented in the previous chapter) involves perspectival 
attunement to political reality and acknowledgment of one’s unavoidable 
vulnerability, fallibility, and unpredictability.  

So understood, political commitments are in a sense like associative 
political obligations (obligations one has in virtue of being a member of a 
political community, for instance duties of citizenship in a state). They come 
into play in practices of stance-taking in which participants mutually hold 
each other to account as members of a political community. They are 
constitutive of one’s political identity. In this sense, disputing political 
commitments is disputing the terms of association, including who counts as 
associated. But this associative character is understood in socio-perspectival 
terms, as holding and being held to account with respect to political 
authority among political subjects. Due to the performative character of 
political legitimacy (the sense that it is only as involved in dynamic, ongoing 
perspectival engagement that one is politically committed to certain things), 
the community is not a prior ground of political commitments, which either 
is or is not “in place” (as in Gilbert’s notion of a joint commitment). Rather, 
it is constituted and reconstituted in political subjects’ and authority’s 
ongoing engagement. Similarly, there always remains a question whether 
one is really, fully, genuinely a member of the political community and how 
this community is properly to be understood; and this cannot be assessed 
from a disengaged, third-person perspective.  

Philosophers like Simmons and Gewirth urge us to see such commitments 
that arise in virtue of association (or in my terms, mutual engagement) with 
others as positional or institutional duties, whose bindingness depends on the 
possibility of providing them with a moral justification. Yet, from a situated 
perspective, such commitments do not appear as a neutral, non-normative 
facts until they are shown to be sanctioned by morality; rather they appear 
already as reasons in light of background considerations (for example, one’s 
endorsement or rejection of the institution with which they are associated), 
and implicitly or explicitly one takes a stance on whether they are binding, 
whether they count. As a political subject, one is always already implicitly or 
explicitly taking a stance.  

Rearticulating the notion of political obligation in this way does not 
assume in advance the need for a distinct, theoretically identifiable set of 
explicit rules or principles (the “grounds of obligation”) that function as the 
criteria for distinguishing between political stances that are appropriate and 
those that are not. A social-pragmatic approach maintains that the concepts 
in terms of which self-understandings are articulated, situations are 
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understood, and actions and events are interpreted are not fixed and 
available in advance nor independent of the actual stances taken in the 
situation, because they have significance or meaning only perspectivally, in 
terms of the repertoire of commitments of some participant or interpreter. 
The same goes for norms, reasons, principles and criteria. Principles and 
criteria are a means of articulating and disputing commitments: the criteria 
we use and endorse express what matters to us politically.57 As such they are 
part of what is at stake in a situation. Consequently the content and 
justifications of those principles and criteria do not constitute a self-standing 
domain of knowledge but are interconnected with self-understandings, 
representations of authority and narrations of events. The relevant 
considerations or criteria in a particular context cannot be extracted, 
distilled into a form of knowledge and applied generally without loss.  

This is not to deny theory a role in articulating such criteria. At their best, 
normative theorists contribute to the perspectival articulation, clarification, 
systematization, and disputing of political commitments and their 
consequences. Horton displays that a shift from securing obligations to 
disputing commitments does not mean giving up on normative-theoretical 
argument. Without aiming to definitively secure political obligations, he 
critically articulates and disputes them in terms of the sense of identification 
of citizens: “such a project genuinely engages with the fundamental 
philosophical concern of trying to make sense of our experience by exploring 
the intelligibility and coherence of the concepts and ideas through which 
that sense is expressed.”58 Similarly, though more negatively, Pitkin argues 
against consent theory that it is not very suitable as a standard that 
articulates what is at stake when facing a concrete form of political authority: 
one’s own prior express or tacit consent does not seem to address what is at 
stake—whether one ought presently to consent.59 This ties in with a broader 
range of pragmatic ethical theorizing.60 One might call this view of what one 

                                                 
57 As Aletta Norval suggests, drawing on Cavell, “the need for criteria only arises under 
unusual, specific circumstances. We are not commonly and continuously aware of our 
understanding of the criteria for the use of certain concepts. It is only when some perplexity 
arises that we reflect upon criteria.” Norval, Aversive Democracy, 62-63. 
58 Horton, “Associative Political Obligations: Part One,” 428. 
59 Pitkin, “Obligation and Consent--I.” 
60 As Elizabeth Anderson puts it: “Ethical inquiry is a quest for forms of self-understanding 
by which we can lead our lives in ways that meet our own standards of excellence or 
success. These standards evolve in response to the facts we learn about ourselves, and forms 
of understanding we develop for ourselves, in leading our lives—facts and self-
understandings that it is the project of the humanities and social sciences to explore.” 
Elizabeth Anderson, “Pragmatism, Science, and Moral Inquiry,” in In Face of the Facts, ed. 
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does in normative theorizing in relation to the political predicament a 
political ethics of critical articulation—an effort of making explicit the norms 
to which we commit ourselves as political subjects in the political relations in 
which we find ourselves (where this “we”—the purported addressees of the 
theory—might be conceived in different ways and disputed).  

A major advantage of this way of viewing political legitimacy is that one 
can make the political predicament intelligible without addressing it from 
the start in a moral register; it is approached in first instance as a political 
question. That means the political philosopher is not committed from the 
start to a particular theory of morality, allowing for a wider range of 
approaches. For example, Bernard Williams and Jürgen Habermas both in 
different ways (controversially) distinguish ethics from morality, where ethics 
is seen as a kind of self-understanding or self-realization and morality as a 
more universal kind of norms.61 Contrary to most normativist approaches, 
morality is not invoked automatically in raising a question of political 
legitimacy it but comes in at a later stage (if it does): not in rendering the 
predicament intelligible, but as a universalistic mode of self-articulation. 
This does not preclude in advance the possibility or viability of more 
justificatory modes of moral theorizing. (Although their relevance to political 
legitimacy will still not be a straightforward matter of application, due to the 
role of representations of authority, etc.) At this point, the attempt to 
transcendentally justify normatively valid criteria of legitimacy appears as 
one possible way of articulating concrete self-understandings in actual 
relations (premised on a certain (rationalist) understanding of morality).62 It 

                                                 
Richard W. Fox and Robert B. Westbrook (Cambridge: Cambridge University Press, 
1998), 15. Other examples of ethical approaches of critical articulation rather than 
normative justification are Williams, Ethics and the Limits of Philosophy; Taylor, Sources of the 
Self; Michael Walzer, Interpretation and Social Criticism, (Cambridge, MA: Harvard University 
Press, 1987). See also Andrew Vincent, The Nature of Political Theory (Oxford: Oxford 
University Press, 2004), especially 321-326. 
61 Williams, Ethics and the Limits of Philosophy; Habermas, “On the Pragmatic, Ethical, and 
Moral Employments of Practical Reason.”; cf. Taylor, Sources of the Self. 
62 On such a view, morality is claimed to be both universally valid and tied to concrete 
perspectives by means of a transcendental argument, grounding it in a fundamental sense of 
practical identity, or necessary presuppositions of agency or communication; Korsgaard, 
The Sources of Normativity; Alan Gewirth, Reason and Morality (Chicago: University Of Chicago 
Press, 1980); Apel, “Regarding the relationship of morality, law and democracy.” As 
Brandom remarks: “Such a theory would have as its task making explicit, in debatable, but 
also teachable form, what it discerns as always already implicit in talking and thinking at all. 
Its aim would be to bring practitioners to acknowledge—and so to act upon […]—those 
implicitly undertaken commitments.” Robert Brandom, “Facts, Norms, and Normative 
Facts: A Reply to Habermas,” European Journal of Philosophy 8, no. 3 (2000): 372; cf. Pritzlaff, 
“Freedom is a Matter of Responsibility and Authority,” 374.  
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would be possible to argue that morality (understood in some suitable way) is 
a privileged mode or domain of self-understanding; and that it can help 
draw up criteria for assessing political authority in particular situations; but 
it is not self-evident and should not be taken for granted by political 
philosophy. Moral theory in this sense shows up as one mode of articulating 
one’s self-understanding in political relations among other possibilities. 
Understanding normative theorists in this way, as philosopher-citizens, is 
part of the difference it makes to take the pragmatic turn in thinking about 
political legitimacy, and doing so pluralizes the modes of political-ethical 
enquiry available.  

This political ethics of critical articulation can be seen as oriented in first 
instance to identity as an aspect of political reality. In pointing us to the 
“character of the government,” Pitkin directs us to another aspect, what I 
call representations of political authority. Here theory can contribute to 
interpreting relations of power—rendering visible, conceptualizing, 
unmasking forms of authority, rendering perspicuous the ways in which 
practices and institutions affect individuals’ lives and constitute and constrict 
subjects’ practical horizon, thereby making it possible to explicitly take a 
stance toward them.63 This involves more than an effort to get the facts 
straight by means of empirical or historical observation (as in the traditional 
division of labor), to which we can subsequently apply a set of principles or 
criteria. This kind of interrogation of authority is practiced in a range of 
approaches that James Tully has brought together under the rubric of 
“political philosophy as a critical activity.”64 He argues that political 
philosophy can help to perspectivally investigate and interrogate the 
relations of power in which subjects find themselves, taking its departure 
from concrete political struggles in order “to disclose the conditions of 
possibility of this historically singular set of practices of governance and of 
the range of characteristic problems and solutions to which it gives rise.”65  

One further mode of enquiry I want to mention that goes beyond 
normativism and the traditional division of labor is part of what I’ve tried to 
do in this study (especially in chapter five): making explicit the modes in 
which the political presents itself and engages us—what one might call 
political ontology. While this social-pragmatic approach to political 

                                                 
63 This is a way, for example, of understanding the point of Michel Foucault’s genealogies of 
disciplinary practices. See Foucault, Discipline & Punish; Michel Foucault, “Society Must Be 
Defended”: Lectures at the College de France, 1975-1976, trans. David Macey (New York: Picador, 
2003).  
64 Tully, “Political Philosophy as a Critical Activity.”  
65 Ibid., 534. 
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legitimacy can make explicit the positive role of normative theorizing, it at 
the same time enquires about and draws attention to its limits, by explicating 
the circumstances of politics. This connects up with the work of a range of 
contemporary philosophers.66 It is a different way of orienting political 
philosophy toward a kind of political experience I take Bonnie Honig to 
articulate with her notion of the “paradox of politics.” The paradox of 
politics, according to Honig, is that  

the people are always also a multitude, the general will is inhabited by the will of 
all, the law(giver) is possibly a charlatan, and political theorists’ objectivity is also 
partisan. Here, we get neither deliberation nor decision as such: we get a 
politics, in which plural and contending parties make claims in the name of 
public goods, seek support from various constituencies, and the legitimacy of 
outcomes is always contestable.67  

As Honig argues, this paradox is not one that can be resolved by 
theoretically determining the right criteria and subsequently applying 
them—and she shows how normative political theories deflect attention 
from this as a circumstance of politics by treating it as a resolvable, 
philosophical problem.  

As political subjects, our dependence on others in assessing and even 
constituting who we are politically, on necessarily limited representations of 
the forms of authority we face, and on unpredictable events and their 
contestable uptake, is certainly unsettling—exposing us to vulnerability, 
fallibility, and uncertainty. That makes it important to draw philosophers’ 
attention toward rather than away from the circumstances of politics. This 
orients us toward political reality, not as a set of facts to which we should 

                                                 
66 Jeremy Waldron, from whom I borrow the term “circumstances of politics,” does so by 
focusing on disagreement in a context of legislation. Waldron, Law and Disagreement. He is 
followed up on by Russell Bentley and David Owen, “Ethical Loyalties, Civic Virtue and 
the Circumstances of Politics,” Philosophical Explorations 4, no. 3 (2001): 223-239; Mason, 
“Rawlsian Theory and the Circumstances of Politics.” In a similar spirit, Bert van den 
Brink provides an example of normative theorizing sensitive to the circumstances of politics, 
which in his view engender unavoidable tragic conflicts that remain unacknowledged in 
normativist approaches; van den Brink, The Tragedy of Liberalism. In a different way, recently 
political philosophers are increasingly interested in moments of founding. One (normativist) 
way of approaching these beginnings is to ask what makes them legitimate; under what 
conditions they ‘confer’ legitimacy upon a political authority. But another is to analyze their 
contingency and the significance of the contested narration of events. Honig, “Between 
Decision and Deliberation.”; Frank, Constituent Moments. In yet another way, Patchen 
Markell argues for acknowledgment of finitude and vulnerability as conditions of agency 
and diagnoses in this light the problems of the politics of recognition. Markell, Bound by 
Recognition. See also Lindahl, “The Opening.”; Fossen, “Recent Agonistic Theories.” 
67 Honig, “Between Decision and Deliberation,” 14.  
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apply our theories, but as a common world that appears in mutual 
engagement.  

 
 

6.6 Conclusion  

The pragmatic turn from securing obligations to disputing commitments 
gives us a new way of articulating the kind of turn toward political practice 
that has taken many forms in recent political philosophy (see chapter one). 
The difference it makes for political philosophizing, or rather the difference 
it should make, is a pluralizing impulse for the modes of enquiry that are 
seen to pertain to political legitimacy and obligation. I’ve just given an 
impression, not an exhaustive account, of the questions and modes of 
enquiry opened up. In any case it should be clear that it is much more 
multifarious and plurivocal (like real politics) than the traditional division of 
labor between a political philosophy preoccupied with moral justification 
and a fact-finding social science allows—and I have shown that such forms 
of enquiry can be just as concerned with political legitimacy.  
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I opened this dissertation by sketching a predicament that we, as political 
subjects, face in relation to a political authority that attempts to rule us: is it 
legitimate, or is it merely claimed to be so? I’ve taken this political 
predicament as a phenomenological starting point, assuming that it 
expresses a basic political experience that subjects face in being ruled. I have 
not tried to provide a solution to it, but rather to diagnose it by asking two 
further questions. The first question is: what is it we do when we take an 
authority to be legitimate or illegitimate? By starting not with an account of 
what it is for political authority to be legitimate, but by asking what we do 
when we take it to be so, I have taken a different order of enquiry with 
respect to this political predicament than is usual in the philosophical 
literature on political legitimacy. The common way to take up this political 
predicament philosophically is to try to provide an answer that can be 
applied in practice, by determining what it is for political authority to be 
legitimate and formulating and justifying principles and criteria that specify 
the conditions under which it obtains. So my raising the first question in this 
way calls for a second question: can the political predicament be taken up 
philosophically in a different way, and what difference does this make? What 
is a philosophical theory of political legitimacy supposed to provide? My aim 
has been to show that if one takes a pragmatic turn in thinking about 
political legitimacy, the predicament appears in a different light. This 
pragmatic turn involves two things. First, the shift in order of enquiry I 
mentioned: instead of asking first what it is for political authority to be 
legitimate, I propose start with the question what it is to take it to be 



CONCLUSION 190 
legitimate in practice. Second, the pragmatic turn refers to a way of 
pursuing this enquiry in the form of a social-pragmatic approach. Shifting 
the order of enquiry only makes a difference if one assumes that the question 
can be answered in terms of what is done in practice (pragmatics), rather 
than in terms of what it means for political authority to be legitimate 
(semantics).  

To address the first question—what it is we do in taking political 
authority to be legitimate—I have developed a political pragmatics of 
legitimacy, that is, a theory of the use of ‘legitimacy’ in political practice 
(chapter four). Such a theory aims to make clear what is distinctly political 
about political legitimacy, and to provide an explication of the practical role 
of the notion of legitimacy. The theory I propose combines a conception of 
the political expressed in the theoretical vocabulary of stance-taking toward rule, 
with an interpretation of the use of ‘legitimacy’ rooted in a social-pragmatic 
theory of meaning and practice adopted from Robert Brandom (chapter 
three). I argued that to take political authority to be legitimate or illegitimate 
is to take a particular kind of practical stance toward it: to recognize its rule 
as normative, that is, to attribute to it an entitlement to rule and to 
undertake a commitment to treat it as a source of reasons. Conversely, to 
take political authority to be illegitimate is to withhold the attribution of this 
entitlement to rule. To call political authority legitimate or illegitimate is to 
make such a stance explicit in a practice of disputing legitimacy. On this 
view, legitimacy is a normative status attributed or withheld by political 
subjects from each subject’s socially situated perspective, which is contested 
in critical moments.  

To address the second question—the meta-theoretical question of how 
the political predicament can be taken up philosophically, and what 
difference it makes how we do so—I have shown, first, that the mainstream 
philosophical approaches to political legitimacy take it up in a particular way, 
one that is not as self-evident as it is usually taken to be (chapter one). The 
predicament is taken up from the start as a question to be resolved by 
finding the right answer by means of normative justification. I called this 
kind of approach to and framing of political legitimacy normativism. 
Second, the most important exception to this, Jürgen Habermas’ discourse-
theoretical view of political legitimacy, goes beyond this framing in certain 
ways, but internal tensions of his theory show that his approach does not 
constitute a stable alternative, pressing him toward either the need for a 
philosophical justification, or for a clearer account of what is political about 
political legitimacy (chapter two).  

Third, by taking a pragmatic turn in thinking about political legitimacy 
and drawing out some of its implications, I’ve shown that it is possible to 
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formulate an alternative. To be a genuine alternative, this approach should 
neither collapse the distinction between what is legitimate (de jure) and what 
is merely taken to be legitimate (de facto), rendering the political predicament 
unintelligible, nor should it commit us from the start to the task of 
philosophically justifying a distinct, theoretically identifiable set of principles 
or criteria of legitimacy. To do so, I have developed a socio-perspectival 
interpretation of this distinction (chapters three and four). On this view, the 
question how to discriminate between legitimate and illegitimate political 
authority appears not as a problem that can be resolved in theory by 
justifying the right set of principles and criteria, but as a predicament 
inherent in having a first-person perspective in relation to political authority. 
This social-pragmatic framing of the political predicament has the 
consequence of situating political judgment—the task of assessing in practice 
whether political authority is legitimate (de jure) or merely purports to be so 
(de facto)—in the midst of an ongoing practical engagement (chapter five). 
Being a political subject involves one in the circumstances of politics that 
both enable and unsettle political judgment, exposing one to vulnerability, 
fallibility, and uncertainty as inherent features of political life. This way of 
interpreting the distinction between de facto and de jure legitimacy does not 
map onto a division of labor between social science and philosophy. Instead 
it pluralizes the modes of philosophical enquiry that pertain to political 
legitimacy. While challenging the idea of a general theory of political 
legitimacy as a set of directly applicable, philosophically justified principles 
and criteria, this approach makes explicit a positive role for contextual and 
transcendental normative theorizing as a form of critical self-articulation, 
while also drawing attention to its limits and to the importance of political 
ontology (chapter six).  

In short, this study yields a new theoretical perspective on political 
legitimacy, which constitutes a genuine alternative to the mainstream way of 
framing of the political predicament—one that draws our attention to a 
wide range of political-philosophical enquiries. The extent to which this is a 
more appropriate perspective remains an open question. For instance, we 
can and should examine further the social-pragmatic view of meaning and 
practice that underpins this approach, just as we should examine the validity 
of the presuppositions of normativist approaches (which I have not intended 
to do here). But it is not likely that such debates will be definitively resolved. 
In the mean time, we have multiple ways of thinking philosophically about 
politics and political legitimacy. 



 



 
 

BIBLIOGRAPHY        
  

 
 
 
 
 
 
 
 
 
 

 

Acampora, Christa Davis. “Contesting Nietzsche.” The Journal of Nietzsche 
Studies 24, no. 1 (2002): 1-4. 

Agnoli, Johannes, and Peter Brückner. Die Transformation der Demokratie. 
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Dit proefschrift gaat over het begrip “politieke legitimiteit,” een begrip dat 
zowel in de politieke praktijk als in de politieke filosofie een belangrijke rol 
speelt. Het duidt op een vraagstuk dat opkomt wanneer we als individuen 
geconfronteerd worden met machtsuitoefening van overheden, die proberen 
om ons handelen te sturen, ons verplichtingen op te leggen, of ons zelfbegrip 
te vormen door ons tot burger te maken. In de politieke praktijk wordt het 
gezag van een overheid meestal impliciet verondersteld, maar soms—op 
kritieke momenten—wordt de vraag expliciet gemaakt: is de 
machtsuitoefening door deze overheid legitiem? We veronderstellen dat de 
legitimiteit van de overheid gevolgen heeft voor ons alledaagse handelen—
voor ons antwoord op de vraag wat gepast is om te doen, waar de situatie 
om vraagt. Kort gezegd stelt de confrontatie met de uitoefening van politiek 
gezag ons—impliciet of expliciet—voor de taak om te beoordelen of deze 
machtsuitoefening legitiem is, of slechts legitiem pretendeert te zijn.  

Ik ga er van uit dat deze problematiek herkenbaar is, dat de vraag naar 
de legitimiteit van de overheid op een intuïtieve manier begrijpelijk is omdat 
we nu eenmaal allemaal geconfronteerd worden met politiek gezag. Maar 
het is nog niet zo eenvoudig om uit te leggen wat er precies op het spel staat 
wanneer we ons afvragen of dit politieke gezag legitiem is en wat er mee 
gemoeid is om op deze vraag een goed antwoord te geven. Wat doen we 
eigenlijk als we ons afvragen of een overheid legitiem is of niet? De eerste 
hoofdvraag van dit project luidt: hoe moeten we begrijpen wat we doen als 
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we zeggen dat een overheid legitiem is of niet (of als we haar stilzwijgend als 
legitiem of illegitiem beschouwen)?  

Deze vraag kan theoretisch op verschillende manieren worden benaderd. 
Volgens de hoofdstroom van de politieke filosofie over politieke legitimiteit 
kent deze vraagstelling een tamelijk voor de hand liggend antwoord. Deze 
benadering vertrekt vanuit een definitie van de betekenis van het begrip 
politieke legitimiteit als het recht om gezag uit te oefenen (the “right to 
rule”), dat meestal als een moreel recht wordt gezien. Als je eenmaal weet 
wat het begrip betekent, kun je op basis daarvan proberen te begrijpen wat 
je aan het doen bent als je het gebruikt. Als we zeggen dat een overheid 
legitiem of illegitiem is, constateren we dat die overheid dit recht wel of niet 
bezit. Om te bepalen of een overheid daadwerkelijk legitiem is moeten we 
een normatieve (meestal morele) theorie ontwikkelen en rechtvaardigen 
waarin een set principes en criteria wordt aangereikt waaraan we de 
overheid kunnen toetsen. Ik noem dit een normativistische 
benaderingswijze, aangezien het formuleren en rechtvaardigen van 
algemene normen hier wordt beschouwd als de hoofdtaak van de politieke 
filosofie. De vraag of de overheid daadwerkelijk legitiem is of dit slechts 
pretendeert te zijn, wordt daarmee voorgesteld als een probleem dat een 
theoretische oplossing vergt, en wel in de vorm van toepasbare morele 
kennis. Echter, deze manier van denken over legitimiteit berust op 
vooronderstellingen over taal (het primaat ligt bij de semantiek en niet bij de 
pragmatiek), moraal (algemene principes en criteria kunnen theoretisch 
worden geformuleerd en gerechtvaardigd), en de taak van de politieke 
filosofie (die zich behoort te richten op de rechtvaardiging van normen), die 
zeker niet evident zijn.  

Mijn doel is niet om deze normativistische manier van denken over 
legitimiteit te weerleggen, maar haar schijnbare evidentie te ondermijnen 
door een alternatief te ontwikkelen. Door te beginnen bij de vraag wat we 
aan het doen zijn wanneer we een overheid voor legitiem houden in plaats 
van bij de vraag wat het betekent voor een overheid om legitiem te zijn, 
wordt in dit proefschrift de gebruikelijke volgorde van vragen omgekeerd. 
De vraag wordt hier theoretisch benaderd vanuit de pragmatiek, dat wil 
zeggen als in eerste instantie een vraag naar de handeling die men uitvoert 
door het begrip te hanteren in een bepaalde praktische context, in plaats van 
vanuit de semantiek, dat wil zeggen als in eerste instantie een vraag naar de 
betekenis van het begrip politieke legitimiteit. Het gaat er dus om te duiden 
wat voor praktische houding je aanneemt ten aanzien van een overheid 
wanneer je haar voor legitiem houdt, en welke rol het begrip legitimiteit 
vervult in de politieke praktijk. Beschouwd tegen de achtergrond van de 
bestaande filosofische literatuur over politieke legitimiteit rijst daarmee 
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tevens de vraag wat het uitmaakt of we dit politieke vraagstuk theoretisch op 
de ene of op de andere manier benaderen. Dit is de tweede, 
metatheoretische hoofdvraag van dit project. Wat maakt het voor verschil 
wanneer we politieke legitimiteit op een normativistische of op een 
pragmatische manier benaderen? Hoe verschijnt de politieke problematiek 
van legitimiteit in het licht van het ene en het andere theoretische 
perspectief? Waarop vestigen deze benaderingen de aandacht en waarvan 
leiden ze juist de aandacht af?  

 
Dit proefschrift presenteert een nieuw theoretisch kader of vocabulaire om 
over politieke legitimiteit na te denken. Dit kader wordt ontwikkeld door 
middel van een wending naar de praktijk. Deze wending is tweeledig. Ten eerste 
betreft ze de omkering van de vraagrichting: het primaat komt te liggen bij 
de vraag wat het betekent om een overheid voor legitiem te houden, in 
plaats van de vraag wat het betekent voor een overheid om legitiem te zijn. 
Ten tweede verwijst de wending naar de praktijk naar een sociaal-
pragmatische manier om uit te leggen wat we aan het doen zijn wanneer we 
zeggen dat een overheid legitiem is, dat wil zeggen een uitleg in termen van 
het gebruik van het begrip in concrete politieke situaties, in termen van een 
bepaalde vorm van sociale praktijk. Deze theorie noem ik een “politieke 
pragmatiek van legitimiteit,” dat wil zeggen een theorie van het gebruik van 
het begrip legitimiteit in de politieke praktijk. Zo’n theorie behelst enerzijds  
een interpretatie van het type handelingssituatie waarin het gebruik van het 
begrip legitimiteit gezien kan worden als bij uitstek politiek (en dus een begrip 
van wat politiek is), en anderzijds een analyse van de rol van het begrip 
legitimiteit in deze context.  

Om het type handelingssituatie dat specifiek politiek is te kenschetsen, 
ontwikkel ik een breed begrip van politiek als de praktijk van het aannemen 
van praktische houdingen ten opzichte van gezag (“stance-taking toward 
rule”). Politiek bevindt zich op het kruispunt van orde en conflict. Er zijn 
twee basishoudingen die politieke subjecten kunnen aannemen ten opzichte 
van een politieke overheid of autoriteit die gezag over hen tracht uit te 
oefenen: ze kunnen haar erkennen als richtinggevend en zichzelf en anderen 
daarmee als verantwoordelijk beschouwen ten opzichte van het gezag, of ze 
kunnen haar afwijzen. Naar gelang de situatie kunnen deze basishoudingen 
in verschillende handelingswijzen tot uiting komen. Absolute 
gehoorzaamheid en actief verzet de twee uitersten van een heel scala aan 
handelingsmogelijkheden. Macht kan zowel direct worden uitgeoefend, door 
subjecten rechtstreeks aan te spreken, als ook indirect, door hun praktisch 
zelfbegrip te vormen. Om die reden moet de uitoefening ervan in brede zin 
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worden begrepen, niet alleen als wet- en regelgeving, maar ook als 
socialisering en materiële structurering van handelingsmogelijkheden (door 
praktijken van onderwijs, burgerschapsvorming, “integratie,” economische 
herverdeling, etc.). Voor zover een subject zich bewust is van de uitoefening 
van macht kan hij of zij haar erkennen of afwijzen en daarmee een politieke 
houding aannemen.  

Een theoretische kader voor de analyse van de rol van het begrip 
legitimiteit in deze context ontleen ik aan het werk van Robert Brandom, 
die een systematische, sociaal-pragmatische theorie van betekenis en sociale 
praktijk heeft ontwikkeld. Brandoms benadering stelt ons in staat om de 
betekenis van begrippen te interpreteren in termen van de rol die ze 
vervullen in sociale praktijken. Volgens mijn analyse vervult het begrip 
legitimiteit in een politieke context een expressieve rol: het dient om iemands 
politieke houding ten opzichte van een overheid expliciet te maken, haar te 
articuleren in een praktijk waarbinnen ze bediscussieerd kan worden. Het 
begrip legitimiteit biedt een manier om het gezag van een overheid expliciet 
ter discussie te stellen, en daarmee een manier om haar met woorden te 
bestrijden of te verdedigen—een strijd die ook met andere middelen gevoerd 
kan worden (daden van protest, geweld, etc).  

Wil een sociaal-pragmatische analyse een alternatief kunnen bieden voor 
bestaande benaderingen, dan moet ze het onderscheid kunnen uitleggen 
tussen wat legitiem is (de jure) en wat slechts (door anderen) voor legitiem 
gehouden wordt (de facto), en wel op een manier die enerzijds niet het een in 
het ander laat opgaan en onderscheid daarmee onbegrijpelijk maakt (zoals 
sommige sociaalwetenschappelijke benaderingen doen), en die ons 
anderzijds niet bij voorbaat committeert aan de taak om dit onderscheid 
theoretisch te funderen (zoals normativistische benaderingen doen). De crux 
van het verhaal zit hem in een sociaal-perspectivistische herinterpretatie van 
het onderscheid tussen wat legitiem is (de jure) en wat slechts voor legitiem 
gehouden wordt (de facto). In tegenstelling tot bij een normativistische 
benadering wordt dit onderscheid niet geduid in termen van de 
verwijzingsrelatie van een oordeel naar de juiste principes of criteria van 
legitimiteit, maar in termen van de verschillen in sociaal perspectief tussen 
politieke subjecten. Het genoemde onderscheid wordt door subjecten in de 
praktijk voortdurend ingezet om het verschil aan te geven tussen wat volgens 
henzelf als legitiem geldt en wat anderen voor legitiem houden. Doordat 
verschillende sociale perspectieven praktisch op elkaar betrokken zijn en 
individuen elkaar wederzijds verantwoordelijk houden, wordt vanuit ieders 
perspectief ook een onderscheidt in het spel gebracht tussen wat hij of zij zelf 
in feite als legitiem ziet en wat hij of zij als legitiem behoort te beschouwen. Dit 
is een performatieve en sociaal-perspectivistische interpretatie van het 



SAMENVATTING 

 

215 
onderscheid tussen wat het betekent voor een overheid om legitiem te zijn 
enerzijds, en slechts voor legitiem te worden gehouden anderzijds.  

Wat maakt het uit om politieke legitimiteit op deze manier te 
conceptualiseren? Als we uitgaan van deze manier om uit te leggen wat het 
betekent om een overheid voor legitiem of illegitiem te houden (en te 
beweren of te ontkennen dat zij legitiem is), wat komt er dan bij kijken om 
tot een politiek oordeel te komen, dat wil zeggen om te bepalen of een 
overheid legitiem is of zich slechts als legitiem voordoet en wellicht door 
anderen voor legitiem gehouden wordt? Vanuit een normativistische optiek 
is politiek oordelen een kwestie van het correct toepassen van de juiste, dat 
wil zeggen gerechtvaardigde principes en criteria op de specifieke situatie. 
Vanuit een sociaal-pragmatische benadering verschijnt deze problematiek 
echter in een ander licht: niet als een probleem dat met een correcte 
normatieve theorie kan worden opgelost, maar als een vraagstuk dat 
bepaalde vormen van betrokkenheid vergt in een concrete situatie en bij 
anderen.  

Vanuit een sociaal-pragmatisch perspectief doe ik een poging om 
expliciet te maken hoe het politieke vraagstuk of een overheid legitiem is of 
slechts voor legitiem wordt gehouden verschijnt aan politieke subjecten. Om 
een politiek oordeel te kunnen vellen zijn volgens deze analyse verschillende 
manieren van afstemming op de politieke werkelijkheid nodig. Cruciaal 
daarbij is het inzicht dat de politieke werkelijkheid veranderlijk is omdat zij 
in de interactie tussen subjecten en overheden tot stand komt en alleen 
vanuit een gesitueerd en daarmee beperkt perspectief verschijnt. Deze 
veranderlijkheid—en daarmee de voorlopigheid en het omstreden karakter 
van oordelen over legitimiteit—hangt samen met de dubbelzinnige rol van 
de omstandigheden van politiek. Daarmee bedoel ik aspecten van de 
politieke werkelijkheid die het ons enerzijds mogelijk maken om tot een 
oordeel te komen en een houding aan te nemen, maar die anderzijds altijd 
dat oordeel en die houding aan het wankelen kunnen brengen. Ik 
onderscheidt drie van zulke de omstandigheden van politiek: de rol van de 
vorming van politieke identiteiten, de voorstellingen die we maken van 
overheden, en ten slotte de interpretatie van gebeurtenissen. Het politieke 
oordelen verschijnt hier als een kwestie van oriëntatie op wie je bent in 
verhouding tot anderen, op hoe de overheid en de machtsrelaties moeten 
worden voorgesteld, en op hoe over gebeurtenissen moet worden verteld. 
Vanuit dit perspectief ontneemt de normativistische benadering met haar 
exclusieve aandacht voor algemene principes en criteria van legitimiteit het 
zicht op de noodzaak van betrokkenheid in de situatie met anderen en van 
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erkenning van de kwetsbaarheid, feilbaarheid, en onvoorspelbaarheid die 
dat met zich meebrengt.  

Voor de duidelijkheid: deze benadering biedt geen theorie van politieke 
legitimiteit in de conventionele zin van een set van principes en criteria die 
in een bepaalde situatie kan worden toegepast om een oplossing te bieden 
voor het politieke vraagstuk in kwestie. Ook biedt ze geen antwoord op de 
vraag wat een overheid in een specifieke situatie legitiem of illegitiem maakt. 
Deze vraag laat ze met reden open, omdat de problematiek van een subject 
in confrontatie met een overheid verschijnt als een praktische opdracht die 
vraagt om inmenging in de situatie en niet als een theoretisch oplosbaar 
probleem. De vorm van theorie die hier wordt ontwikkeld probeert veeleer 
te expliciteren wat er in de situatie op het spel staat dan antwoorden aan te 
reiken. Hieronder volgt een korte synopsis per hoofdstuk.  

 
In hoofdstuk één wordt de bestaande filosofische en sociaalwetenschappelijke 
literatuur over politieke legitimiteit behandeld. Hier laat ik zien dat sociale 
wetenschappers en filosofen vaak een al te rigide taakverdeling hanteren met 
betrekking tot politieke legitimiteit (uitzonderingen daargelaten), waarbij de 
sociale wetenschapper zich richt op de feitelijke consequenties van de 
attitudes of overtuigingen van individuen of groepen, terwijl de filosoof zich 
bezig houdt met de vraag naar de normatieve rechtvaardiging van de 
criteria van legitimiteit. In dit type filosofische benadering wordt de 
verhouding tussen theorie en praktijk gezien als een kwestie van praktische 
toepassing van theoretisch vastgelegde of gefundeerde kennis, meestal in de 
vorm van een morele theorie. Deze normativistische taakopvatting van de 
politieke filosofie met betrekking tot legitimiteit (die samenhangt met een—
meestal impliciete—taaltheorie) wordt vaak als evident beschouwd. In de 
recente politieke filosofie zijn er diverse stromingen die zich van een 
normativistische benadering afkeren, maar deze zijn nog niet tot een 
systematische alternatieve analyse gekomen van het begrip politieke 
legitimiteit. Maar als het waar is dat dit begrip duidt op een cruciaal politiek 
vraagstuk, dan is of het ontwijken van een normativistische benadering 
problematisch, of hebben we een nieuwe manier nodig om het te 
conceptualiseren.   

Het werk van Jürgen Habermas vormt op deze rigide taakverdeling de 
belangrijkste uitzondering, en hoofdstuk twee is daarom gewijd aan zijn theorie 
van legitimiteit. Met zijn discourstheorie van de constitutionele democratie 
probeert hij voorbij te gaan aan de traditionele werkverdeling door middel 
van een wending naar de praktijk: hij wil laten zien dat een principe van 
legitimiteit impliciet besloten ligt in hedendaagse juridische en politieke 
praktijken. Men kan geen adequaat begrip verwerven van het recht (de 
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vorm van politiek gezag die in zijn analyse centraal staat) zonder het 
perspectief aan te nemen van een deelnemer aan deze praktijk; een 
afstandelijke sociaalwetenschappelijke benadering kan daarom niet volstaan. 
Habermas wijst ook een normativistische benadering af omdat deze geen 
recht zou doen aan de specifieke vorm van normativiteit van het recht, 
welke niet kan worden herleidt tot de moraal. Zijn begrip van legitimiteit 
kan worden samengevat in de frase: “de normatieve geldigheid van het recht 
als recht.” Hoewel Habermas’ nadruk op het perspectief van de deelnemer 
van belang is, bekritiseer ik zijn begrip van legitimiteit omdat de manier 
waarop hij dit deelnemersperspectief construeert ambigu is, wat tot uiting 
komt in een spanning tussen zijn handelingstheorie en zijn analyse van het 
recht. Ik laat zien dat daarmee een cruciale dimensie van politiek conflict 
niet wordt onderkend en zelfs wordt verhuld. Daarmee heeft Habermas 
geen adequaat antwoord op de vraag: wat is er specifiek politiek aan politieke 
legitimiteit?  

De theoretische basis voor een meer vruchtbare wending naar de praktijk 
in het denken over politieke legitimiteit ontleen ik, in hoofdstuk drie, aan de 
filosofie van Robert Brandom. Hij biedt een hoogstaande en systematisch 
uitgewerkte pragmatistische taaltheorie die de betekenis van begrippen 
uitlegt in termen van hun gebruik in sociale praktijken. Hij maakt daarmee 
geloofwaardig dat het mogelijk is om iets te zeggen over wat legitimiteit is op 
basis van een interpretatie van wat het betekent om iets voor legitiem te 
houden. Brandoms analyse suggereert dat we alleen vanuit een gesitueerd, 
sociaal perspectief betekenis toekennen. Normativiteit is volgens deze theorie 
het resultaat van een dynamisch samenspel en conflict tussen verschillende 
sociale perspectieven van individuen die elkaar wederzijds verantwoordelijk 
houden. Ik noem zijn benadering “agonistisch sociaal pragmatisme” omdat 
sociale praktijken, volgens mijn interpretatie van zijn theorie, gezien moeten 
worden als een vorm van zowel samenwerking als strijd—hoewel Brandom 
(en zijn critici) dat laatste aspect niet voldoende onderkennen en op waarde 
schatten. Door dit agonistische aspect van zijn theorie te benadrukken laat ik 
tevens zien dat zijn benadering niet conventionalistisch of sociaal-
positivistisch is, zoals sommige commentatoren hebben beweerd; de 
mogelijkheid van een kritisch standpunt ten aanzien van sociale en politieke 
praktijken zit in zijn benadering ingebakken. Brandoms sociaal-
pragmatische benadering biedt hulpmiddelen om legitimiteit te 
conceptualiseren, maar moet worden aangevuld met een interpretatie van 
politiek als praktijk.   

Hoofdstuk vier is het centrale hoofdstuk, omdat hier de sociaal-
pragmatische benadering van politieke legitimiteit wordt uitgewerkt. De 
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politieke pragmatiek van legitimiteit die hier wordt ontwikkeld articuleert 
wat we aan het doen zijn wanneer we beweren dat een overheid legitiem is 
of niet. Deze theorie geeft een antwoord op de vraag wat er politiek is aan 
politieke legitimiteit in termen van het aannemen van praktische houdingen 
ten opzichte van de uitoefening van gezag. Dit begrip van politiek als 
praktijk biedt de context waarbinnen de taalhandeling van het toekennen of 
ontkennen van legitimiteit aan een overheid begrepen kan worden. In deze 
analyse is de praktische rol van het begrip legitimiteit expressief—het begrip 
wordt gebruikt om iemands praktische houding expliciet te maken. Het 
onderscheid tussen wat legitiem is en wat slechts voor legitiem gehouden word 
is performatief: het wordt continu gemaakt vanuit een sociaal ingebed 
perspectief door subjecten die geconfronteerd worden met de 
machtsaanspraak van een overheid, door te strijden en in samenspel met 
anderen.  

Hoofdstuk vijf borduurt voort op het begrip van politieke legitimiteit dat in 
hoofdstuk vier is ontwikkeld. Hierin wordt de vraag wat het betekent om een 
politiek oordeel te vellen (een onderscheiden te maken tussen wat legitiem is 
en wat slechts legitiem schijnt te zijn) beschouwd als een praktische taak die 
gesitueerd is in sociale verhoudingen en in concrete situaties. Het politieke 
oordelen vindt niet plaats in een vacuum, maar in medias res. Het betrekkelijk 
abstracte begrip van politieke legitimiteit wordt verhelderd aan de hand van 
een historische situatie: de confrontatie tussen de Duitse Bondsrepubliek en 
de Rote Armee Fraktion in de jaren zeventig van de vorige eeuw. Deze 
beschouwing probeert expliciet te maken hoe het politieke vraagstuk over 
legitimiteit zich voordoet om te laten zien wat er bij komt kijken om zich een 
houding aan te nemen ten opzichte van een overheid. Ik benadruk het 
belang voor het politieke oordelen van politieke identiteit (wie je bent te 
midden van anderen); van voorstellingen van machtsrelaties en overheden; 
en van manieren om gebeurtenissen te interpreteren en na te vertellen. Deze 
aspecten van de werkelijkheid noem ik de omstandigheden van de politiek. 
Ze maken het mogelijk tot een oordeel te komen maar kunnen, omdat ze in 
de politieke praktijk gevormd en omgevormd worden, ook reeds ingenomen 
houdingen en oordelen aan het wankelen brengen. Daarmee spelen ze een 
dubbele, zowel mogelijk makende als ontwrichtende rol. Het belang hiervan 
schuilt in de erkenning van de fundamentele kwetsbaarheid, feilbaarheid, en 
onzekerheid van het politieke oordelen en handelen.   

Het zesde en laatste hoofdstuk gaat verder in op de vraag wat het uitmaakt 
om over politieke legitimiteit na te denken op de manier die ik voorstel, 
namelijk op sociaal-pragmatische in plaats van op normativistische wijze. 
Om tot een begin van een antwoord te komen behandel ik de discussie in de 
filosofie over politieke gehoorzaamheid, die nauw met de vraag naar 
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legitimiteit samenhangt. Ik laat zien dat het dankzij de wending naar de 
praktijk mogelijk wordt om de aandacht in de filosofie te verleggen van de 
taak om de gehoorzaamheidsplicht van een vaste fundering te voorzien naar 
de contextgebonden taak van het expliciteren en bediscussiëren van vormen 
van politiek engagement en betrokkenheid (politieke ethiek als kritische 
articulatie van een politiek zelfbegrip) en het expliciteren van de 
omstandigheden waarin het vraagstuk zich voordoet (politieke ontologie). 
Daarmee wordt het scala aan filosofisch relevante vragen met betrekking tot 
politieke legitimiteit vergroot, zonder dat de politieke filosofie zich bij 
voorbaat committeert aan het rechtvaardigen van expliciete normen of het 
funderen van verplichtingen.   

Ik concludeer dat de sociaal-pragmatische benadering een vruchtbaar 
alternatief biedt voor een normativistisch begrip van politieke legitimiteit.  
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