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This paper develops the hypothesis that there is a relation between the type of constitution of a 
country and the particular role which institutional guarantees may or may not provide for the 
enforcement of constitutional rights, and in particular human rights.  
From the perspective of constitutional law a typology can be drafted which distinguishes between 
two main types of constitution. This can be done on the basis of the following schematic 
dichotomies: 
 
-  material and formal constitution (public society in practice and the law in the books) 
-  the types when viewed to historical circumstances and historical determining factors: old 

constitutions and the revolutionary constitutions; the reflexive and the blue-print; the 
product of incremental history and the product of cataclysm (political disaster);  

-  “old”, or reflexive, constitutions tend to be substantively flexible, inclusive, subtle, stable 
and effective; “new”, or blueprint, constitutions tend to be (substantively) inflexible, 
exclusive, legalist and (because it takes a lot to enforce legalism) often not extremely 
effective (divergence between formal and real constitution). 

-  in the reflexive constitutions no firm and formal anchoring of institutional and substantive 
guarantees in the formal constitution; this is a consequence of the predominance of the 
material constitution over the ultimate importance of the formal constitution; hence the 
emphasis is rather on the actual practice than on institutional formalities. 

-  the blueprint constitutions place emphasis on a (more) clear-cut anchoring of institutions in 
the formal constitution, thus asserting the formal status of the institutions rather than their 
practical functioning.  

 
Next these characteristics can be related to the issue of the relative meaning of constitutional 
guarantees and the formally binding nature of institutionalised forms of enforcement in the field 
of human rights and good governance (in its broader sense).  
Given the conditions for effective protection and enforcement of human rights and good 
governance through the courts and the potential of non-judicial forms of enforcement of these, 
for instance through human rights commissions and ombudsman institutions, systems with 
reflexive constitutions provide a good opportunity for enhanced protection through these more 
informal non-judicial forms of protection as a complement to the judicial forms. 
The Indonesian constitutional framework gives a good reason to consider it to belong to the 
type of reflexive constitutions. Particularly, its formally ‘provisional’ character, the practice of 
partial and incremental constitutional amendments, and the transitional nature of the 
constitutional and political order give rise to this view.  
This brings Indonesia in the same group as the Netherlands and the UK.  
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The resultant research agenda 
• A research into the legal and historical basis of these institutions in Indonesia is in order, 
particularly given the development of a plurality of such institutions (as occurs also e.g. in the 
Netherlands and the UK). This is to be done against the background of an analytical matrix for 
comparing independent governmental human rights and ombudsman institutions, and 
experiences therewith elsewhere in the world and the region. 
 
Particular attention should be devoted to: 
• The competence of Komnas HAM and the Ombudsman in relation to other institutions  
• Grounds for review  
• Conditions for impact and effectiveness 
• Access, status of findings and rulings, powers of awarding compensation, judicial follow-up, 
legislative / parliamentary follow-up, executive follow-up, executive bench marking, publicity, 
information and education)  
• Organizational aspects, such as institutional independence, budgetary issues, staff and 
manpower, case load, etc.    
• Relation to anti-corruption institutions (e.g. Badan Pemeriksa Keuangan BEPEKA)   
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