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I. INTRODUCTION
Racial discrimination has existed for a long time in most countries of the world.
In the Netherlands, Jews have suffered from discrimination, mainly factual but
also legal, ever since their arrival in this country. This discrimination reached its
peak in 1940-1945 when the Netherlands were under German occupation. Discrimination is of course far too weak a word to describe the genocide, which
took place in that era. At present, immigrants from Surinam the former Dutch
Guyana and migrant workers and their families from the Mediterranean
countries suffer from discrimination in many spheres of life.
So far, Dutch law has only played a minor role in the combat against racial
discrimination. Instead, as Groenendijk has recently pointed out', the law has
sometimes generated discrimination. Where the law against racial discrimination is now visible, it is mostly criminal law.' A recent decision of the Dutch
supreme court, the Hoge Road', raises the question what contribution private
law and its remedies could make in this regard. In this paper I will explore that

* Professor of Civil Law in the University of Utrecht.
1. C. A. GROENENDIJK, in: Congres Recht en raciale verhoudingen, Arnhem 1983, p. 11, 12. See
also the inventory report by H. H. M. BEUNE and A. J. J. HESSELS, Minderheid-minder recht?, The

Hague (WODC) 1983.
2. Articles 90 quater, 137c, 137d, 137e, 429ter, 429quater Wetboek van Strafrecht (Penal Code).
3. Hoge Raad 10 December 1982, Rechtspraak van de Week 1983 nr 2 Rooms-Katholieke Woningbouwvereniging Binderen v Suleyman Kaya.

103

E. H. HONDIUS

question. Since in the area of racial relations much can be learnt from the United
States, I will provide some references to American law.°
American and Dutch law on racial relations are still wide 'apart', but a certain
convergence may be detected and eventually a uniform body of law may be developed, thereby bringing the laws of both countries in line with the UN Con-

vention on the Elimination of all Forms of Racial Discrimination.
II. R.K. WONINGBOUWVERENIGING BINDEREN V KAYA

How can racial discrimination be fought with private law instruments and remedies? The Hoge Raad decision in the case of Rooms-Katholieke W oningbouwvereniging Binderen v Saleyman Kayd, handed down on December 10,
1982, may prove to be a landmark decision in this regard. Plaintiff in the case
was a Turkish migrant worker who had settled in the Netherlands in 1973. As
of 1977 he was registered as an applicant for housing by the town of Helmond.
In 1980 his wife and 4-year old daughter joined him. When in 1981 Kaya sued
the housing corporation, he had been living at least at 8 different addresses and
at the time had but one room at the disposal of his family and himself. Defendant was one of the six local housing corporations. It owned 1788 dwellings,
which were let to inhabitants of Helmond. As of January 1, 1980 Helmond had
58.420 inhabitants, of which 2683 (4.6%) were foreigners. Out of 4165 registered persons in need of housing 423 (10.2%) were foreigners. In a period of 6
years 1975/1980 defendant had allotted 543 dwellings, of which 1 (one) to
a foreigner. In a 4-year period 1977/1980 the combined housing corporations of Helmond had allotted 7.2% of their disposable dwellings to foreigners.
Among defendant's 1788 tenants, there were but three foreigners. Defendant's
allotment policy led to bitter quarrels with the other Helmond housingcorporations, which feared an overconcentration of ethnic minorities in their housing
projects.
In the first instance, the president of the Arrondissementsrechtbank 's-Hertogenbosch dismissed Kaya's claim, which had been brought in summary proceedings. On appeal, Kaya won his case in essence. The Gerechtshof 's-Hertogenbosch considered the discrimination proven. As has become customary in
such cases, it ordered the litigants to appear before the court in order to inform
the court about defendant's possibility to provide plaintiff with adequate housing and in order to seek to bring about a settlement. Upon appeal in cassation by
the housing corporation, the Hoge Raad refused to reverse the judgment of the
4. Valuable information as to the American law relating to racial relations were provided at a seminar in Utrecht 1982 given by Professors Robert A Sedler, John C Roberts and Otto Hetzel from
Wayne State University (Utrecht's 'sister university' in the US). On this law in general see Derrick A.
BELL, Jr., Race, racism and American law, Boston/Toronto 1980. See also A. J. VAN DUIJNE STRABOSCH, Bestrijding van discriminatie naar ras, The Hague (WODC) 1983, Chapter 2.

5. See footnote 3 above.
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court of appeal, considering among others that no rule of law forbids a court to
accept numerical, statistical differences as the ones in question as sufficient evidence for the existence of discrimination or to reverse the burden of proof in
such a case.

III. THE VALUE OF OBITER DICTA OF THE HOGE RAAD
The Hoge Raad handed down its opinion on the use of statistical evidence in an
obiter dictum ('Overigens . . .'). The housing corporation claimed in cassation
that the court of appeal based its conclusion that the corporation had discriminated solely upon statistical evidence. In fact, the gerechtshof had also taken
into consideration the views espoused by two other Helmond housing corporations that Binderen pursued a discriminating policy. Strictly speaking, the Hoge
Raad therefore did not have to decide the question whether statistical evidence
may be deemed sufficient proof of discrimination. Does the fact that it was in an
obiter dictum that the court laid down its answer to this question diminish the
value which should be attached to its opinion? In my view this is not the case. To
the contrary, extra weight should in general be given to the obiter dicta of the
Hoge Raad. Several landmark decisions have been handed down in this way.'

The Hoge Raad admittedly is not as sparing with its argumentation as the
French court of cassation, but still it is far more so than the American, British
and German supreme courts.7Then whenever the Hoge Raad goes out of its way
to hand down an opinion, which from a purely technical point of view is unnecessary, one may conclude that the court was particularly keen on making
known this opinion. Special weight should therefore be given to the obiter dicta
of the court.
The objection, obvious under the common law, that an obiter dictum does
not establish a precedent, does not hold true under the civil law, which strictly
speaking does not know stare decisis and which accords authority to its supreme courts' decisions only on the basis of persuasion and deterrence. Nonetheless, one of the rationales behind the limitation of stare decisis to dicta that the
issues decided in these cases have been fully argued by parties or their counsel
may also be applied to the civil law. Whenever a court in handing down an
obiter dictum renders an opinion on a matter not raised by the parties or their
counsel, less importance should be accorded to such an opinion. Likewise,
when the Hoge Raad hands down an opinion in a 'cassation in the interest of the
law', where only the procureur-generaal is heard and the court's decision does
6. See for example Hoge Raad 21 January 1944 Nederlandse Jurisprudentie 1944, 120 (conversion
of invalid legal act into a valid one) and 27 November 1981 Nederlandse Jurisprudentie 1982, 503
(pension to be taken into account in divorce suit).
7. On the style of court decisions see H. Kerr., Die Begriindung höchstrichterlicher Urteile, preadvies Nederlandse Vereniging voor Rechtsvergelijking, Deventer 1982.
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not affect the parties, less weight should be and is in fact accorded to such opinions.' In R.K. oningbouwvereniging Binderen v Kaya the statistical evidence
issue, although resulting in an obiter dictum, was initially raised by the housing
corporation and fully argued in the cassation proceedings; it therefore deserves
our full attention.
IV. DANGERS IN THE USE OF STATISTICAL EVIDENCE
Statistical evidence often plays a role in court decisions. In paternity suits and in
cases involving the establishment of a causation link (such as an egg skull case),
to name but two examples, statistical evidence may be of decisive importance. It
also is apparent from such cases that statistics should be handled with the ut-

most care. An example may illustrate this.
Let us assume that a housing corporation specializes in housing the elderly.
During the first one or two decades after the beginning of a new influx of foreign
immigrants who have come to this country looking for work, very few of them
if any at all will be interested in living in homes for the elderly. Now if statistical evidence discloses that during a 10-year period no foreigners have been admitted into the homes for the elderly, this does not necessarily prove the existence of a discrimination pattern. Even after the foreign workers retire, such evi-

dence may not be conclusive as to discrimination. It may be that the retired
foreign workers prefer to return to their native country or that in their group
there is no interest in special homes for the elderly because of different cultural
attitudes towards the elderly.'° In R.K. Woningbouwvereniging Binderen v
Kaya defendant in fact submitted that no less than 338 out of its 1788 dwellings
were homes for the elderly, which foreigners were not interested in. This was
alleged to be one of the reasons for the low number of foreigners accepted as
tenants by the corporation. In view of the extremely low number of foreigners
admitted no more than one in a 4-year period the court of appeal could and
did reject this argument. I do not want to suggest that taking statistics as to the
numbers of applicants is necessarily better than looking at the group of poten8. A clear example is provided by the question whether non-strikers, who because of a strike cannot
work, are entitled to their wages. Twice, the Hoge Raad had to decide this question 'in the interest of
the law': 10 November 1972 Nederlandse Jurisprudentie 1973, 60 and 21 December 1973 Nederlandse Jurisprudentie 1974, 142. Both decisions, taken without the assistance.of legal counsel, were
heavily criticised in legal writing. Only a third decision by the Hoge Raad, this time in ordinary
cassation proceedings with the assistance of legal counsel, was widely accepted as a landmark decision: Hoge Raad 7 May 1976 Nederlandse Jurisprudentie 1977, 55 (Wielemaker v De Schelde).
9. See for example Hoge Raad 9 juni 1972 Nederlandse Jurisprudentie 1972, 360 (neurotic depression).
10. In the United States it has been observed that the low influx of ethnic Chinese in American law
schools may be attributed to the low social esteem in which the legal profession is traditionnally held
by the Chinese: Kent GREENAWALT, Judicial scrutiny of 'benign' racial preferences in law school
admissions, 75 Columbia Law Review 559, 584 footnote 129 (1975).
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tial tenants. Apart from the problem of obtaining such evidence, there remains
the question whether the fact that a housing corporation discriminates does not
prevent potential tenants from applying.
Two other arguments were advanced in the Binderen case. First, a number of
dwellings which had changed hands in the 4-year period under scrutiny were
alleged to have done so within the corporation by exchange between members.
Second, it was pointed out that the rents charged by Binderen were so high as to
preclude foreign workers from being seriously interested in these dwellings. The
court of appeal did not deny the possible importance of these contentions, but in
the face of the facts once again: the acceptance of only one foreign tenant
they were judged irrelevant. Again, it should be stressed that these arguments
may have to be taken into consideration, but this should be done with caution.
Perhaps the alleged rationale behind the statistical differences does not exist at
all. An example taken from a related area of racial discrimination is the employment test. The American experience demonstrates that such tests have often
been employed in a discriminatory way."
Coming back to the Dutch supreme court's obiter dictum in the Binderen case, it should be observed that first of all it leaves it to the (lower) courts what to
do with statistical evidence. In view of all the pitfalls of statistics this seems to be
a wise decision. Perhaps somewhat too imprudent, however, is the first possibility which the Hoge Raad leaves the courts that is to consider the discrimination proven by statistical evidence alone. In the United States it has been held
that statistical evidence alone is (only) sufficient to establish a prima facie case
of discrimination." If a plaintiff establishes his prima facie case in this way, the
burden of proof shifts to the defendant to establish that plaintiff's statistics are
either inaccurate or insignificant." This wording seems preferable to the Hoge
Raad's one. To be sure: the Hoge Raad itself already mentions a reversal of the
burden of proof as a second possibility.

11. See E. RICHARD LARSON, Race consciousness in employment after Bakke, 14 Harvard Civil
Rights and Civil Liberties Law Review 215-263 (1979); John RENJES, Jay HEUBERT, Michael
O'BRIEN, The legality of minimum competency test programs under Title VI of the Civil Rights Act
of 1964, 15 Harvard Civil Rights and Civil Liberties Law Review 538-622 (1980); Graig HANEY,
Employment tests and employment discrimination: a dissenting psychologicalopinion, 5 Industrial

Relations Law Journal 1-86 (1982).
12. Griggs v Duke Power Co., 401 US 424 (1971). See also McDonnell Douglas Corp. v Green, 411
US 792 (1972), Albemarle Paper Co. v Moody, 422 US 405 (1975) and Connecticut v Teal, 102
S Ct Rep 2525 (1975).
13. See Nom, Employment discrimination: statistics and preferences under Title VII, 59 Virginia
Law Review 463 (1973); LARSON, Remedies for racial discrimination in state and local government
employment: a survey and analysis, 5 Columbia Human Rights Law Review 335 (1973); NOTE,

Beyond the prima fade case in employment discrimination law: statistical proof and rebuttal, 89
Harvard Law Review 387 (1975); JOHNSON, Albemarle Paper Company v Moody: the aftermath of
Griggs and the death of employee testing, 27 Hastings Law Journal 1239; Elaine W. SHOBEN, Probing the discriminatory effects of employee selection procedures with disparate impact analysis under Title VII, 56 Texas Law Review 1-45 (1977).

107

E. H. HONDIUS

V. THE FAIR SHARE APPROACH
There is a more fundamental reason why the Binderen decision should be welcomed. It is the first time that the fair share approach is used in a private law suit
which has gone all the way to the supreme court. The fair share approach may
be distinguished from the equal opportunity approach." In the equal opportunity approach racial discrimination will have disappeared when all formal barriers for ethnical minorities have been removed. The problem of race relations is
seen as one between individuals. This approach may be discerned in the growing number of cases of racial discrimination in disco dancings.
In the fair share approach, racial discrimination is seen as a structural problem, which should be solved by society as a whole. Not overt discrimination,
but rather the underlying problems should be tackled. Following a shift in attention from direct to indirect discrimination in other countries, the Dutch government at least on paper is now in the course of adopting .the fair share approach.
The use of statistical evidence about discrimination in general in the Binderen

case suggests that at least the court of appeal and possibly also the Hoge
Raad is now willing to adopt the fair share approach.
However, our hopes should not be set to high. From Binderen to American
racial relations law, there is still a long way to go. Al least two essential instruments still are lacking in the Dutch case: the group (class) action and affirmative
action.
Dutch courts take a very strict view regarding the standing to sue of private

organizations which defend citizen's interests. The Binderen case is a good
example. In the summary proceedings in first instance Kaya was not the only
plaintiff. Other plaintiffs in the suit were another Turkish immigrant (who was
offered a dwelling during the appeal proceedings and therefore dropped his
claim) and a foundation which aimed at improving the position of foreign workers. This foundation was apparently denied standing to sue by the president of
the 's-Hertogenbosch district court. That the foundation's counsel, who also
represented the two Turkish workers, did not appeal from this decision illustrates the understanding that such appeals will not be of any use." In a different
14. J. HOENS, in his introductory lecture to the Utrecht seminar mentioned in footnote 4 supra.
15. Compare the different outcome in Havens Realty Corp. v Coleman 455 US 363 (1982), where a
non-profit corporation which had the purpose to make equal opportunity in housing a reality in a
metropolitan area had complained 'Plaintiff HOME has been frustrated by defendant's racial steering practices in its efforts to assist equal access to housing through counseling and other referral

services. Plaintiff HOME has had to devote significant resources to identify and counteract the
defendant's racially discriminatory steering practices'. The US Supreme Court, per Justice Brennan,
considered this sufficient for standing to sue: 'If, as broadly alleged, petitioners' steering practices
have perceptibly impaired HOME's ability to provide counseling and referral services for low- and
moderate-income homeseekers, there can be no question that the organization has suffered injury in
fact. Such concrete and demonstrable injury to the organization's activities with the consequent
drain on the organization's resources constitutes far more than simply a set-back to the organiza-

tion's abstract social interests, .
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context I have advocated the use of group actions in civil procedure and I see no
reason to defect from this view in cases of racial discrimination. However, as
long as the courts do not adhere to this view, other ways should be sought. In the
Binderen case, the housing corporation could easily have frustrated the foundation's longing for a supreme court decision by withholding information or by
offering Kaya (like his co-plaintiff) housing. One way to circumvent such manoeuvering is to give standing to sue to Dutch tenants. In the United States

such standing has been accorded to white tenants of an apartment complex,
who claimed that their landlord's policies had stigmatized the residents creating
a white ghetto and that they had suffered indirect injury by being deprived of the
social, business, and professional benefits that accrue from living in an integrated community.16
The second instrument which Dutch courts do not as yet possess is the sanction of affirmative action. Legal provisions such as 42 United States Code par
2000e-5
simply do not exist in Dutch legislation. On the other hand

it is arguable that similar reasons as in the US may be advocated in favor of
affirmative action.
VI. SANCTIONS IN INDIVIDUAL CASES

One of the weaknesses of private remedies for societal problems under present
Dutch law which nearly excludes group actions and affirmative action is the
inadequacy of sanctions. If an organization or person representing the whole
(local) class of foreigners were to have standing to sue, the solution of the sanction problem would technically be fairly easy. Not allotting a fair share of the
available dwellings to foreigners would constitute a tort, which gives rise to several sanctions, the two main ones in this case being an injunction against any
further discrimination in the form of not giving foreigners their fair share and
damages. The injunction remedy is very effective because of the possibility for
the court of imposing a dwangsom ('astreinte') upon every breach of the injunction. What to do if not an organization but an individual foreigner is the plaintiff? The housing corporation may have committed a tort vis-à-vis this individual person in his quality of belonging to the class of foreigners. But obviously,
16. Trafficante v Metropolitan Life Insurance Co., 409 US 205 (1972). See also Barrows v Jackson,
346 US 249 (1953), Sullivan v Little Hunting Park, Inc., 396 US 229 (1969) and Tillman v Wheaton-Haven Recreational Association Inc., 410 US 431 (1973). However, see also Havens Realty
Corp. v Coleman, 455 US 363 (1982).
17. 'If the court finds that the respondent has intentionally engaged in or is intentionally engaging
in an unlawful employment practice charged in the complaint, the court may enjoin the respondent
from engaging in such unlawful employment practice, and order such affirmative action or may be
appropriate, which may include, but is not limited to, reinstatement or hiring of employees, with or
without back pay ...'. As to the legality of voluntary affirmative action programmes see US Steel
Workers v Weber, 443 US 193 (1979), with further references.
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when the plaintiff is not deemed to represent this class, he cannot claim the injunction or the damages mentioned above. Perhaps then, in an individual case
should we apply the equal opportunity approach? The tort committed by the
housing corporation would then consist of not allotting a dwelling to this particular foreigner because of his being foreign. The remedy would be compensation, in the form of damages. Such a sanction hardly gives relief to the individual
foreigner the American experience demonstrates that even in a jurisdiction
where damages are usually very high the compensatory damages for racial discrimination are highly ever higher than $ 20.000" nor does it serve as a good
deterrent for the housing corporations. However, two additional observations
should be made.
First, although Dutch law in general does not provide the courts with the
possiblity to award punitive damages apart from some cases enumerated in
the codes it does provide for the possibility of claiming immaterial damages in
case of insult. When a housing corporation denies a foreign applicant a dwelling
because of his being foreign, such act may be qualified an insult and immaterial
damages may then be claimed.
Second, under Dutch law damages do not necessarily have to be awarded in
the form of financial compensation. When a plaintiff asks for damages in a different form and the court deems this to be an appropriate form, damages may be
awarded in putting a dwelling at the disposal of plaintiff. Since this form of
awarding damages is left to the discretion of the court, the court may make an
inquiry first to find out whether there are any dwellings available for plaintiff
and if there is not a number of foreign applicants with better claims to a dwelling than plaintiff.
The possibility of awarding immaterial damages and of allowing compensatory damages in the form of a claim to a dwelling make the individual approach
into one which is not only helpful to the individual plaintiff. It is also beneficial
to the class to which he belongs, since the two remedies in the individual case
may well be a deterrent against any further discrimination. The one drawback is
that proof of a breach of the equal opportunity right will be particularly difficult
to provide. In the Binderen case the court of appeal found a solution by concluding from the prima facie case for discrimination in general (on the basis of
statistical evidence) that there was also a prima facie case for discrimination visA-vis Kaya. The court decided that it was up to the housing corporation to prove
that it had not discriminated, for example by comparing the urgency of Kaya's
case with that of those applicants who had been allotted a dwelling by the corporation. This is of course a highly imaginative and seemingly effective way of
18. See Robert G. SCHWEMM, Compensatory damages in federal fair housing cases, 16 Harvard
Civil Rights and Civil Liberties Law Review 83-127 (1981). Bell (footnote 4 supra) observes at p.
516: 'When compared to the astronomical awards often returned in contemporary torts cases, the
relatively miniscule recovery available to most victims of housing discrimination simply adds insult

to injury'.
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combining the two methods the fair share approach on the general level and
the equal opportunity approach on the individual level.
So far, we have taken for granted that the person claiming relief really had the
intent to rent a dwelling. Now what if a person merely wants to collect evidence
of unlawful steering practices should he be accorded relief by the court? In
American law, a black `tester'" who alleges that he was told that apartments
were not available while white testers were informed that apartments were available has standing to maintain a claim for damages, since the Federal Constitution's Article III requirement of injury-in-fact is satisfied, whereas a white tester
who alleges that he was informed that apartments are available has alleged no
injury to his statutory rights and thus no standing to sue." It seems to be that the
same result should be reached under Dutch law.
VII. SCOPE OF APPLICATION OF THE BINDEREN OBITER DICTUM

In the Netherlands, racial relations have particularly been troublesome in the
area of housing. Nonetheless, discrimination is also practised in other areas of
life, such as labor relations, membership of associations, etc (public education
does not seem to provide any particular problems). Does the obiter dictum in
the Binderen case also apply to these areas outside housing? The wording of the
obiter dictum does not make this restriction nor, for that matter, is it restricted to racial discrimination. It therefore seems clear that statistical evidence may
also be used in employment cases.21 This seems particularly appropriate, since
of all proscribed discriminations the most difficult to detect and enforce is employment discrimination." Likewise, such evidence could be used to establish
discriminatory patterns in private organizations. This, however, raises another
question: is racial discrimination forbidden in private organizations and if so, to
what extent?
19. A 'tester' is an individual who, without an intent to rent or purchase a home or apartment,
poses as a rentor or purchaser for the purpose of collecting evidence of unlawful steering practices:
71 L. Ed. 217.

20. Havens Realty Corp. v Coleman, 455 US 363 (1982). See also Gladstone, Realtors, et al. v
Village of Bellwood et al., 441 US 91 (1979).
21. In a decision, as yet unpublished, of October 28, 1983 in the case of Van den Brock v Golfkartonfabriek Van Dam B.V., Nr. 274/83, the Gerechtshof (court of Appeal) in 's Hertogenbosch has
accepted statistical evidence with regard to an allegation that defendant discriminated female employees. The statistical evidence was said to provide prima facie evidence and it would now be up to
the employer to prove that he did not discriminate. However, the remedies which the two female
employees had asked for injunctions against dismissal were denied, on the ground that summary proceedings are an appropriate procedure only when the discrimination is so obvious that an
inquiry by the competent authorities (the Director of the Employment Office and the Magistrate's
Court) need not be awaited. If this approach is accepted by other courts, it means that the highly
popular summary proceedings may not be usable in difficult discrimination cases, which of course
would constitute a blow against effective fighting of discrimination.
22. Herbert B. NEWBERG, Class actions, New York 1977, IV, 1214.
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As long as direct discrimination is concerned, there is no doubt that there may
be a criminal offence. Such discrimination may also constitute a tort, which gives rise to the remedies discussed above. But what about indirect discrimination? Should private organizations be judged on the basis of the fair share approach? As long as the indirect discrimination is caused by the government or
by a local authority, par 1.1 of the new Dutch constitution will forbid this. But
there is no clear answer to the question whether the fundamental right of protection against racial discrimination also applies to private relations.23 There is
also the question whether in case of conflict between this fundamental right and
other rights, such as those of privacy and of association, the right of protection

against discrimination will always prevail. A somewhat related issue in the
Netherlands whether a racist political party should be outlawed at once has
divided legal writers over the question whether the protection against racial discrimination should prevail over free speech and association.24 In the United States the Civil Rights Act of 1866 is considered to ban private as well as public
housing discrimination." Likewise it has been held that private schools have a
public function and are therefore not allowed to discriminate.26 Should the performing of a public function be the sole criterium in deciding whether an organization should take the fair share approach ? It should be sufficient that the orga-

nization performs a public function, but then this should be construed in a
broad sense so as to include the local tennis club or the student fraternity.
23. It is only as of 1983 that the Dutch constitution leaves open the possibility for a court to apply
fundamental rights not only in the relationship between a citizen and the government, but also
between citizens see M. C. B. BURKENS, The complete revision of the Dutch constitution, 29 Netherlands International Law Review 323, at 332 (1982).
24. See D. J. ELZINGA, Nederlands Juristenblad 1982, 919-982; P. VAN SCHILFGAARDE, Weekblad

voor Privaatrecht, Notariaat en Registratie 1982 nr 5633, and Th. W. VAN VEEN, Nederlands Juris-

tenblad 1983, 12.
25. Jones v Alfred H. Mayer Co., 392 US 409 (1968). See Larson, The new law of race relations,
1969 Wisconsin Law Review 470. The Supreme Court's decision that the 1866 Act bars all racial
discrimination, private as well as public, was not shared by Justice Harlan, who wrote a lengthy
dissent reviewing the legislative history of the 1866 Civil Rights Act. Juctice Harlan's view was later
supported by Charles Fairman, History of the Supreme Court of the United States, Vol. VI, Reconstruction and reunion 1864-1888, Part I (1971). For the relevant provisions of Title VIII of the Civil
Rights Act of 1968 see the Annex to this article (p. 114). On the legislative history of Title VIII see
Robert G. SCHWEMM, Discriminatory effect and the Fair Housing Act, 54 Notre Dame Lawyer
199a ff. (1978). While Title VIII covers all property transactions of dwellings owned, operated,
financed or otherwise insured by the federal government, single family dwellings and owner-occupied buildings of no more than four units are exempt from the act's coverage if the owner does not
own more than three such single-family houses, meets other limitations set out in the Act, and does
not utilise a realtor or advertise in violation of the prohibition in par. 3604 (c) Bell, o.c. (footnote

4) at 511.
26. Runyon v McCrary, 427 US 160 (1976): 'schools are private only in the sense that they are
managed by private persons and they are not direct recipients of public funds. Their actual and
potential constituency, however, is more public than private' (Justice Powell at p. 188). The state
case law as to private associations is divided, however see NOTE, 15 Harvard Civil Rights and
Civil Libertier Law Review 29, 114 (1980).
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VIII. CONCLUSION

With regard to Dutch law of racial relations Binderen will prove to be a landmark decision. The most important part of the Hoge Raad's decision is an obiter dictum on the use of statistical evidence. Being obiter does not disqualify this
dictum from being considered an important key to what the supreme court considers to be important. The obiter dictum may have been formulated somewhat
too broadly, by not limiting itself to the observation that statistical evidence
may provide prima facie evidence. However, it leaves it to the full discretion of
the courts how to make use of the statistics. This is highly welcome, since the use
of statistics has many traps and pitfalls.
A major breakthrough of the Binderen case is the use of the fair share approach. Although this approach cannot be fully exploited untill a group action
and affirmative measures are accepted, the decision of the court of appeal in
Binderen shows how it can be adapted in an imaginative way to an individual
case.

The fair share approach and therefore the possibility of using statistical evidence should be extended to all private organizations exercising a public function, this latter category to be construed in a broad sense. American law can
show the way.
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ANNEX

SOME PROVISIONS OF TITLE VIII OF THE U.S. CIVIL RIGHTS ACT OF 1968
RELEVANT TO THIS ARTICLE

53604. Discrimination in the sale or rental of housing

As made applicable by section 3603 of this title and except as exempted by sections
3603(b) and 3607 of this title, it shall be unlawful
(a) To refuse to sell or rent after the making of a bona fide offer, or to refuse to negotia-

te for the sale or rental of, or otherwise make unavailable or deny, a dwelling to any
person because of race, color, religion, or national origin.
(b) To discriminate against any person in the terms, conditions, or privileges of sale or
rental of a dwelling, or in the provisions of services or facilities in connection therewith,
because of race, color, religion, or national origin.
(c) To make, print, or publish, or cause to be made, printed, or published any notice,
statement, or advertisement, with respect to the sale or rental of a dwelling that indicates
any preference, limitation or discrimination based on race, color, religion, or national

origin, or an intention to make any such reference, limitation, or discrimination.
(d) To represent to any person because of race, color, religion, or national origin that
any dwelling is not available for inspection, sale, or rental when such dwelling is in fact
so available.

(e) For profit, to induce or attempt to induce any person to sell or rent any dwelling by
representations regarding the entry or prospective entry into the neighborhoodof a person or persons of a particular race, color, religion, or national origin.
53605. Discrimination in the financing of housing

After December 31, 1968, it shall be unlawful for any bank, building and loan association, insurance company or other corporation, association, firm or enterprise whose business consists in whole or in part in the making of commercial real estate loans, to deny a
loan or other financial assistance to a person applying therefor for the purpose of purchasing, construction, improving, repairing, or maintaining a dwelling, or to discriminate against him in the fixing of the amount, interest rate, duration, or other terms or conditions of such loan or other financial assistance, because of the race, color, religion, or
national origin of such person or of any person associated with him in connection with
such loan or other financial assistance or the purposes of such loan or other financial
assistance, or of the present or prospective owners, lessees, tenants, or occupants of the
dwelling or dwellings in relation to which such loan or other financial assistance is to be
made or given: Provided, That nothing contained in this section shall impair the scope or
effectiveness of the exception contained in section 3603(b) of this title.
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REMEDIES AGAINST DISCRIMINATION

S3606. Discrimination in the provision of brokerage services

After December 31, 1968, it shall be unlawful to deny any person access to or membership or participation in any multiple-listing service, real estate brokers' organization or
other service, organization, or facility relating to the business of selling or renting dwellings, or to discriminate against him in the terms or conditions of such access, membership, or participation, on account of race, color, religion, or national origin.
S3603(b):

Nothing in section 3604 of this title (other than subsection (c)) shall apply to
(1) any single-family house sold or rented by an owner: Provided, That such private
individual owner does not own more than three such single-family houses at any one
time: Provided further, That in the case of the sale of any such single-family house by a
private individual owner not residing in such house at the time of such sale or who was
not the most recent resident of such house prior to such sale, the exemption granted by
this subsection shall apply only with respect to one such sale within any twenty-four
month period: Provided further, That such bona fide private individual owner does not
own any interest in, nor is there owned or reserved on his behalf, under any express or
voluntary agreement, title to or any right to all or a portion of the proceeds from the sale
or rental of, more than three such single-family houses at any one time: Provided further,
That after December 31, 1969, the sale or rental of any such single-family house shall be
excepted from the application of this chapter only if such house is sold or rented (A)
without the use in any manner of the sales or rental facilities or the sales or rental services
of any real estate broker, agent, or salesman, or of such facilities or services of any person
in the business of selling or renting dwellings, or of any employee or agent of any such
broker, agent, salesman, or person and (B) without the publication, posting or mailing,
after notice, of any advertisement or written notice in violation of section 3604(c) of this
title; but nothing in this proviso shall prohibit the use of attorneys, escrow agents, abstractors, title companies, and other such professional assistance as necessarily to perfect

or transfer the title, or
(2) rooms or units in dwellings containing living quarters occupied or intended to be
occupied by no more than four families living independently of each other, if the owner
actually maintains and occupies one of such living quarters as his residence.
(c) Same; business of selling or renting dwellings defined.
For the purposes of subsection (b) of this section, a person shall be deemed to be in the
business of selling or renting dwellings if
(1) he has, within the preceding twelve months, participated as principal in three or
more transactions involving the sale or rental of any dwelling or any interest therein, or
(2) he has, within the preceding twelve months, participated as agent, other than in the
sale of his own personal residence in providing sales or rental facilities or sales or rental
services in two or more transactions involving the sale or rental of any dwelling or any
interest therein, or
(3) he is the owner of any dwelling designed or intended for occupancy by, or occupied
by, five or more families.
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