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CHAPTER 3. JUDICIAL ORGANISATION IN THE NETHERLANDS

1. Development of the court system

Judicial organisation in the Netherlands is mainly of French origin. The
administration of justice is divided between regular courts and a number of
administrative courts, there being no constitutional court (§ 2). The regular
courts (§ 3) were instituted during the French period of 1795-1813.' The court
system closely resembles the French model: there is a four-layer hierarchy
of courts and a procedure in three instances, the latter of which is centralized
but involves matters of law only. Also copied from the French system was
the Openbaar Ministerie (ministère public), the body of public officers who
prosecute criminal offenders and execute criminal judgments (§ 4). The number
of special civil and criminal courts in the Netherlands is very limited (§ 5).

Before the centralisation of the regular courts, judicial organisation differed
from province to province, each province eventually obtaining a modern court
of appeal (the provinces of Holland and Zeeland were the first to establish such
a court in 1428, Drente the last in 1791), and many medieval judicial insti-
tutions were still to be found in the Netherlands by 1795.2

A centralisation similar to that of the regular courts has so far not been
established in the field of administrative courts (§ 6). In the present century
a number of specific administrative courts was instituted for specific branches
of the administrative law. Due in part to the fact that the administrative
courts do not cover the entire field, the regular courts have interpreted their
jurisdiction extensively and in fact deal with many cases which in France
would be decided by administrative courts. However, there has been a trend,
especially in recent years, to convert the Raad van State (Council of State)
into a general court of last instance for administrative law, once again after
the French model. Within the next decade radical changes may also be due
for the organisation of regular courts (§ 7).

2. Absence of a constitutional court

There is no special court in the Netherlands which deals with constitutional
questions, as there is for instance in Austria, the Federal Republic of Ger-
many, France and Turkey. The need for such a court in the Netherlands
would be small, since as in Belgium judicial review of Acts of Parliament

1. Cf. Chapter 1 of this Part, p. 11.
2. Cf. J.Ph. de Monte Verloren, Hoofdlijnen uit de ontwikkeling der rechterlijke organi-
satie in de Noordelijke Nederlanden tot de Bataafse omwenteling, 5th edition by J. E.
Spruit, Deventer 1972, pp. 119-134, 140-141, 200.
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is only possible to a limited extent. Under article 131 of the Grondwet (con-
stitution) all Acts of Parliament are inviolable. There is but one exception to
the rule: article 66 of the Grondwet provides that Acts of Parliament shall
not be applied by the regular courts if they are contrary to a self-executing
provision of a treaty.' Thus, judicial review by the regular courts in practice
is restricted mainly to the by-laws (ordinances) of local authorities such as
provinces and municipalities.

3. The regular courts

The present system of regular courts was introduced during the French
period (1795-1813). It was retained in the Wet op de rechterlijke organisatie
(Judicial organisation act) of 1827, Stbl. 20, which as amended is still
in force. The act provides for the administration of justice by four different
types of courts: the Kantongerecht (lowest court) of which there are 62 at
present, the (Arrondissements)rechtbank (district court) of which there are
19, the (Gerechts)hof (court of appeal) of which there exist 5 and the Hoge
Raad (supreme court) in The Hague.

The Kantongerecht has jurisdiction for petty offences, for small claims and
for some specific claims, the most important of which are those relating to
agency contracts, hire-purchase contracts, labour contracts and the lease of
immovables.4 Appeals from the Kantongerecht are brought before the
(Arrondissements)rechtbank. The Rechtbank, apart from hearing appeals from
the Kantongerechten within its jurisdiction, has general jurisdiction of first
instance for all major offences and for all civil matters which have not been
attributed to another court (notably to the Kantongerecht). Appeals from
Rechtbank decisions in first instance lie with the (Gerechts)hof. Leave to
appeal is not necessary. However, decisions of the Kantongerecht involving
sums of less than Dfl 500 are not appealable to the Rechtbank. Appellate
procedure is de novo.

Decisions of the Kantongerecht, the Rechtbank and the Hof are subject
to appeal in cassation to the Hoge Raad without leave. But when the decision
is one of first instance and is appealable to a court of second instance, an
appeal to the Hoge Raad cannot be lodged without the consent of the other
party. The Hoge Raad may only decide questions of law: it is bound by
the establishment of the facts by the lower court. It must either dismiss the
appeal or annul the decision of the lower court. In case of annulment, the
Hoge Raad must either remit the case to a lower court or render final judg-
ment. This latter possibility is a major deviation from the original French
system of cassation. Apart from the case of annulment, a Hoge Raad decision
establishes no binding precedent for the lower courts. It has persuasive effect
only.

3. Cf. part VIII chapter 22, p. 572.
4. For a more detailed analysis of the civil and criminal jurisdiction of each regular
court cf. part II chapter 14, p. 233 and part III chapter 16, pp. 303-307.
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The Hoge Raad also hears appeals from the Gerechtshof of the Netherlands
Antilles. Furthermore the Hoge Raad is a court of first and final instance
(forum privilegiatum) as regards allegations against Members of Parliament,
cabinet ministers, members of the Raad van State (council of state), and the
Queen's Commissarissen (governors in the provinces) in respect of offences
arising out of their office.

A Kantongerecht may consist of one or more judges (kantonrechters).
A kantonrechter however always sits alone. He may deal with both civil and
criminal matters. In criminal matters the kantonrechter decides petty offences
only. In civil cases his jurisdiction is limited to claims of less than Dfl 1.500
and to claims relating to some specific contracts. In civil matters the Kanton-
gerecht originally was intended as a small claims court with rapid proceedings
and no mandatory professional legal assistance. In practice civil procedure
before the kantonrechter now resembles that before the Rechtbank: it often
is a prolonged battle, the parties to which are aided by legal counsel. There-
fore for small uncontested monetary claims a new simple and rapid procedure
before the kantonrechter has been instituted. In recent years, simplification
of the civil procedure before the kantonrechter or the institution of a new
small claims court has been urged upon from several sides.'

The Rechtbank has several divisions (panels), usually specialised in either
criminal law, family law, commercial law, or other civil law matters. In
principle the divisions sit with three rechters (judges), but to this rule there
are many exceptions. Thus every Rechtbank has a single juvenile judge who
hears criminal and family law cases involving minors. For minor felonies and
minor civil suits, as well as for procedural matters, the divisions also consist
of a single judge. Urgent civil cases are decided in summary proceedings by
the president of the Rechtbank (cf. the French refere). Unless such juris-
diction has been attributed to another court the Rechtbank has general
jurisdiction. It also hears appeals from the Kantongerechten in its jurisdiction.

The Hof also has several specialised divisions (panels), which always sit
with three raadsheren (justices). Its jurisdiction is limited to appeals from
decisions rendered by a Rechtbank in first instance. The Hof also is a court
of appeal for decisions made by an inspecteur van de direkte belastingen (tax
inspector) within its jurisdiction.'

Some matters have been concentrated in a specific court. Thus some patent
matters are dealt with by the Hague Rechtbank in first instance and in appeal
by the Hague Hof. Appeals from decisions of the pachtkamer (agricultural
tenancy division) of a Kantongerecht lie with the pachtkamer of the Arnhem
Hof. At present there is also a tendency to invest specific hoven with the
power to hear claims of a rather general nature in first instance. Thus under
the present articles 337 and 338 of book 2 Burgerlijk Wetboek (new civil code)

5. Cf. E. H. Hondius, Les moyens judiciaires et parajudiciaires de la protection du
consommateur aux Pays-Bas, in: Proceedings of the symposium on the judicial and
quasi-judicial means of consumer protection organised by the Commission of the European
Communities and the Montpellier faculty of law and economics in Montpellier on 10,
11 and 12 December 1975, Brussels 1977.
6. Cf. part V chapter 19, pp. 464-465.
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any interested person who is of the opinion that the statement of account of
a company does not answer to the legal requirements, may sue such company
before the ondernemingskamer (company division) of the Amsterdam Hof
(this possibility was introduced in 1971). Under articles 344-359 of book 2
Burgerlijk Wetboek certain specifically designated persons or organisations
may ask the ondernemingskamer to set up an official inquiry into the manage-
ment of a company. The Sociaal-Economische Raad has proposed to further
extend the competence of the ondernemingskamer. A proposal has also been
made to give consumer organisations the standing to sue companies which
use improper standard contracts before a consumer law panel attached to
one Hof.

The Hoge Raad has three divisions (panels): a civil law division, a criminal
law division, and the so-called third division, which hears tax cases and
expropriation cases. Each division always sits with five raadsheren (justices);
the actual number of raadsheren for each division is seven or eight. The
number of raadsheren is far smaller than in for instance France and the Ger-
man Federal Republic. Since the jurisdiction of each division is clearly
defined, the chance of conflicting positions is rather small and it is very rare
indeed that the decisions of two panels are in conflict with each other. For this
reason it has never been deemed necessary to introduce a procedure for pre-
venting conflicting opinions, such as the chambres réunies in France or the
Grosser Senat in Germany. In practice, justices belonging to one panel
sometimes change to one of the other panels.

The Hoge Raad only reviews questions of law. Although the distinction
between law and fact has often been judged arbitrary by Dutch writers, it
clearly is a workable distinction which does not confer too many practical
problems and which anyway serves to limit the appeals in cassation. Such
appeals lie from all decisions in final instance of the lower courts in the
Netherlands and of the Hof van Justitie in the Netherlands Antilles. They
are brought by one of the parties to the case or by the Procureur-Generaal
at the Hoge Raad (as to the latter's appeal in the general interest, cf. § 4
below). The Hoge Raad has a legal obligation to hear all appeals. It has no
discretionary power such as the United States Supreme Court has in issuing
writs of certiorari. Nor is an appeal in cassation incumbent upon leave of the
court which rendered the decision a quo.

The Dutch bench consists mainly of career judges. The recruitment and
training of judges will be dealt with in the next chapter. Judges in the regular
courts are professional as a rule. To this rule there are few exceptions. In the
first place lawyers may serve as deputy judges. In the second place lay
experts serve on the bench of the specialised agricultural tenancy
divisions of the Kantongerechten and of the Arnhem Hof and of the
specialised company division of the Hof in Amsterdam. Apart from these
lay experts, all judges including the deputies are learned in the law. There
are no juries in the Netherlands.

All judges are appointed by the Crown, upon recommendation of the
court to which the judge is to be appointed. However, in the case of the
Hoge Raad the justices are appointed from a list of three candidates presented
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to the Crown and prepared by the second chamber of parliament upon a
recommendation of six candidates made by the Hoge Raad. All judges have
tenure during good behaviour until the statutorily determined age of retire-
ment (70). They can be suspended and removed from office only by the Hoge
Raad.

When judges sit on a division, no separate opinions are delivered. Decisions
are made by the whole panel (per curiam). Deliberations in the court room
are secret and judges are bound to secrecy by law. In 1973 the majority
of members present at the annual meeting of the Nederlandse Juristen-
Vereniging, following the example of the Deutscher Juristentag,7 voted in
favour of the possibility of individual judges to deliver a separate opinion.'

There exists no official collection of judicial decisions in the Netherlands.
There are no officially designated justices in the Hoge Raad, as e.g. in the
Austrian Oberste Gerichtshof and French Cour de cassation, who are in
charge of the publication of the court's decisions. The most important cases
are published in private law reports, the editors of which however are in
large part recruited among judges and members of the openbaar ministerie.
Civil and criminal cases are published in the Nederlandse Jurisprudentie and
in several specialised law reports such as Bouwrecht (construction law), De
Praktijkgids (decisions of the kantongerechten), Schip en Schade (maritime
law), Tijdschrif t voor milieu en recht (environmental law) and Verkeersrecht
(road traffic law). Tax cases are published in Beslissingen in Belastingzaken.
Altogether however, less than one in a thousand of all judicial decisions are
published.

4. The Openbaar Ministerie

The ministry of justice supervises and directs a body of public officers,
collectively called the Openbaar Ministerie (derived from the French ministere
public). These officials perform functions in criminal cases. Apart from two
exceptions they no longer deal with civil cases, as they originally did in the
nineteenth century and as they still do to a certain extent in France. First the
Procureur-General (cf. the US attorney-general) at the Hoge Raad level or
one of the four Advocaten-Generaal, his deputies, still advise the Hoge Raad
in all civil matters. Second, the Procureur-Generaal at the Hoge Raad has
the power to lodge an appeal in cassation against any civil or criminal
decision 'in the interest of law'. This is done mainly in order to ensure
uniformity of jurisdiction and legal security. He may only lodge this appeal
after the ordinary remedies have lapsed and the decision has become final.
The decision of the Hoge Raad does not affect the rights and duties of the
parties as established by the decision a quo of the lower court.

7. Verhandlungen 47. DJT (1968). The report was delivered by K. Zweigert.
8. Handelingen NJV 1973, 2, p. 72-73. The reports were delivered by H. Drion and
0. de Savornin Lohman.

21



E. H. HONDIUS

Unlike their French colleagues, the members of the Openbaar Ministerie
do not represent the Netherlands government or governmental agencies in
civil suits. In such suits the government is represented by private attorneys.
As already mentioned, the main functions of the Openbaar Ministerie are now
in the field of criminal law. Its members prosecute criminal offenders and
execute criminal judgments. In matters of investigation into criminal offences,
the police are under its authority. It is a matter of discretion to the Openbaar
Ministerie whether or not to prosecute (OpportunitiitsprinziP).

The officials of the Openbaar Ministerie are career officials like the judges
and they are recruited and trained in the same way as the judges (cf. the next
chapter). With the exception of the verkeersschout (officer responsible for
road traffic matters) they must be learned in the law. Collectively they are
also called the standing magistracy (cf. the French magistrature debout) as
opposed to the seated magistracy (cf. the French magistrature assise) which
is formed by the judges on the bench. Within the Openbaar Ministerie the
Procureur-Generaal at the Hoge Raad level and his deputies have an
exceptional position in that, unlike the other officials, they are independent
of the government. This independence is necessary if only because of their
authority to prosecute cabinet ministers and Members of Parliament before
the Hoge Raad (§ 3 above).

5. Special civil and criminal courts

There are very few special civil or criminal courts in the Netherlands.
E.g. no separate commercial courts exist as in Belgium and France nor
courts specialised in disputes between employers and employees such as
the French conseils de prud'hommes or the Arbeitsgerichte in the German
Federal Republic. There are however many private institutions for the
settlement of disputes. In the first place there is a large number of vaste
scheidsgerechten, permanent commercial arbitration tribunals such as the
scheidsgerecht of the Comité van Graanhandelaren (corn trade) in Rotterdam
and the Raad van Arbitrage voor de Bouwbedrijven (building industry). Some
of these arbitration tribunals, such as the Scheidsgerecht Duits-Nederlandse
Contracten, operate on an international level. Secondly there is a growing
number of klachtencommissies, arbitration commissions for the settlement
of consumer claims. Thirdly, there exist a number of disciplinary tribunals
which deal with infractions of the by-laws of private organisations or of the
codes of honour in several professions or trades (disciplinary jurisdiction is
also exercised by a number of public authorities such as the public trade
organisations and the medical disciplinary boards). Decisions of all these
private tribunals are to a certain extent subject to judicial review. To a
small extent these decisions are published in the Nederlandse Jurisprudentie,
to a larger extent in the specialised law reports such as Bouwrecht."

9. Cf. part II chapter 14, p. 256.
10. From 1919-1970 they were also published in the now defunct Arbitrate Rechtspraak.
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In the field of criminal law, there are special military tribunals, the
krijgsraden (courts martial) on land and at sea, still regulated in the Regis-
pleging bij de landmacht (army) and the Regtspleging bij de zeemacht (navy),
established by Act of 20 July 1814, Stbl. 85 as amended. Appeals from
decisions by these tribunals lie with the Hoog Militair Gerechtshof in The
Hague, which is composed of two professional judges and four military
officers. Recent proposals for reform of military criminal law still do not affect
the system of military tribunals. However, the possibility of appeal in cassation
from the Hoog Militair Gerechtshof to the Hoge Raad is being considered
at present. Decisions are published in the Militaire Rechtelijk Tijdschrift, a
Ministry of Defence publication.

6. The administrative courts

In the Netherlands there exists no uniform administrative judiciary. Special
administrative courts have been established as the need arose. In a number
of matters the regular courts have assumed jurisdiction or have been entrusted
therewith by law. Furthermore, applications to the Crown are dealt with by a
special section of the Raad van State (Council of State), the afdeling recht-
spraak, which has developed into a judicial body.

First then, a number of special administrative tribunals have been estab-
lished for specific branches of administrative law. In 1920 in the field of
social security the Raden van Beroep voor de sociale verzekeringen were
instituted, originally only for workmen's compensation. Appeal lies to the
Centrale Raad van Beroep in Utrecht, which also hears appeals from decisions
of the Ambtenarengerechten, tribunals dealing with civil service disputes.
These Ambtenarengerechten are presided over by the same person as the
Raden van Beroep voor de sociale verzekeringen. Another administrative
court is the College van Beroep voor het Bedrijfsleven in The Hague, which
hears appeals against acts or decisions of public trade organisations. Finally
in fiscal matters the Tariefcommissie deals with appeals against the decisions
of the tax inspectors with regard to TVA, import and excise duties.

Secondly, administrative law is dealt with by the regular courts." As to
some matters the regular courts have simply assumed this jurisdiction, by
extensively interpreting article 2 Wet op de Rechterlijke Organisatie, thus
filling the gap left by the lack of a comprehensive administrative court system.
In general the regular courts judge themselves competent to take cognizance
of a case if on the one hand there lies no appeal to an administrative court
or to a higher administrative agency, and on the other hand the plaintiff
alleges violation of a private right. In other matters, special laws such as the
Wet Administratieve Rechtspraak Belastingzaken of 1956, Stbl. 323 (admini-
strative jurisdiction in fiscal matters), the Onteigeningswet (expropriation act),
and laws dealing with civil rights, such as the Dutch citizenship and the
right to vote, have attributed jurisdiction to the regular courts.

11. Cf. part IV, chapter 18 below.

23

D.L. 2
1



E. H. HONDIUS

Thirdly, in many matters a citizen may appeal to a higher organ of the
administration itself, often to the Crown. Such appeals to the Crown are
of a judicial character since they are first heard by the rechtspraak division of
the Raad van State (Council of State), the advice of which is usually followed
by the Crown. Recently, a new judicial section of the Raad van State has
been established which will decide specially designated matters independently.
Meanwhile, under recent law (the Wet Administratieve Rechtspraak Over-
heidsbeschikkingen) the number of matters to be dealt with by the Raad
van State has been extended. Thus the Dutch system is gradually moving
towards the French system of a comprehensive administrative court system.

Judges of the administrative courts need not always be learned in the law.
For example, legal training is not necessary for members of the Raad van
Beroep voor de sociale verzekeringen, who are appointed upon recommen-
dation of organisations of employers and employees, for members of the
Ambtenarengerecht and for members of the contentieux division of the
Raad van State. However, the president and his substitutes and the vice-
presidents of the Raad van Beroepl Ambtenarengerecht, as well as the
members of the new judicial section of the Raad van State must be legally
qualified.

With one important exception, decisions of the administrative courts, like
those of the regular courts, are not published officially. Exceptionally, decisions
of the Crown (in fact of the Raad van State) are published in the Staatscourant.
The most important administrative decisions are also published in the
Administratiefrechtelijke Beslissingen of the Nederlandse Jurisprudentie.
Expropriation decisions of the regular courts are published in the Nederlandse
Jurisprudentie (Onteigening). Decisions of specific administrative courts may
also be found in specialised law reports such as the Sociaal Maandblad Arbeid.

There exists no procedure to reconcile conflicting positions taken by the
(six) different divisions of the Centrale Raad van Beroep. As the number
of appeals to this court is still growing, this has become a serious problem."
Nor are there special courts or procedures to reconcile conflicts as among
the Hoge Raad and the Raad van State, such as the Tribunal des conflits in
France and the Gemeinsame Senate in the German Federal Republic. Con-
flicting positions vis-à-vis the Hoge Raad may also be taken by other admini-
strative courts such as the Centrale Raad van Beroep. In order to prevent
this the legislature has in such matters made possible appeal in cassation
from certain decisions of the Centrale Raad van Beroep to the Hoge Raad."

7. Reform of judicial organisation

In 1971 the minister of justice appointed a commission to advise him as

12. See A. Blom, De organisatie van de Centrale Raad van Beroep en die van de gehele
administratieve rechtspraak, Nederlands Juristenblad 1975, pp. 456-460. In 1975 the
government have proposed to further extend the number of divisions of the Centrale
Raad van Beroep.
13. Article I8a Coeirdinatiewet sociale verzekering.
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to the terms of reference for a royal commission to be set up on the reform
of the judicial organisation. In 1972 the commission published its report."
The report contains a survey of the many proposals received by the com-
mission, which pertain to such diverse matters as the model of two factual
instances and one appeal in cassation, concentration and integration of the
regular courts, the organisation of administrative courts and their relation
with the regular courts, the recruitment, training and specialisation of the
courts etc. In pursuance of this report the government has recently established
a Royal Commission.

The reform of the court system has attracted considerable attention from
Dutch jurists. Mention may be made of the volume of essays written on this
subject by teachers at the law faculty of the Catholic University of Nijmegen "
and of the reports written by Rood, Wedeven, Leyten and Schuyt for the
1975 meeting of the Nederlandse uristen-Vereniging."

Appendix I

Number of final decisions by the regular courts, the military courts, and some
administrative courts "

Hoge Raad

Hoven

criminal tax civil
1961 415 226 87

1971 482 175 101

defended upon
actions petition

1961 2.545 1.897 1.180 860

1971 2.832 1.870 1.199 701

by summary
default proceedings

Rechtbanken 1961 52.689 13.864 53.657 8.917 2.342
1971 59.848 233 22.326 75.732 14.694 2.637

Kantongerechten 1961 559.134 19.780 19.997 30.063 65.056
1971 456.079 19.618 23.301" 55.517 60.129

14. Gedachten over de tokomst van de rechtspleging/Rapport van de werkgroep herziening
rechterlijke organisatie ingesteld bij beschikking van de Minister van Justitie van 23
December 1971, The Hague 1972.
15. Rechtspleging/Opstellen rond het thema rechterlijke organisatie, bijeengebracht ter
gelegenheid van het vijftigjarig bestaan van de Faculteit der Rechtsgeleerdheid van de
Katholieke Universiteit Nijmegen, Deventer 1974.
16. Handelingen NJV 1975, 1.
17. Source: Gedachten over de toekomst van de rechtspleging, The Hague 1972, pp.
18-24.
18. 1970.
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Hoog Militair 1961 196
Gerechtshof 1971 264

Krijgsraden 1961 2.763
1971 2.896

Raden van Beroep 1961 11.463
1971 17.166

A mbtenarenge- 1961 217
rechten 1971 789

social civil
insurance pensions servants

Centrale Raad van 1961 983 128 110
Beroep 1971'9 1.698 141 104

19. The 1974 total already exceeded 3.200.
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