Chapter 4
Rules Governing the Joint Participation of the Community, Next to the Member
States, in “Mixed Agreements” and the Activities of International Organizations

4.1 Introduction

In the past three decades the Community has enhanced its involvement in international
environmental and oceans affairs and has participated together with its member states
in all major negotiations. Currently, the Community and its member states speak with
one voice on a growing number of marine environmental issues and have become one
of the most influential players on the international scene. Nevertheless, their joint
participation in the international decision-making still creates practical problems and
raises issues both under EC and international law. The purpose of this Chapter is to
outline the general rules governing the accession and joint participation of the
Community and the member states in so-called “mixed agreements” and international
organizations (I10s).

This Chapter begins by discussing the division of external competence among
the Community and the member states and its legal implications. Since there is copious
literature on this topic, the analysis does not pretend to be exhaustive. The EC Treaty
does not contain clear rules on how to divide the respective spheres of power and how
things should work in areas outside the exclusive competence. To fill these gaps, the
Court has developed a rather ambiguous doctrine, which does not provide any clear-
cut and uniform answers but requires case-by-case solutions. This is among the most
critical and disputed aspects of EC law and is particularly complicated in relation to
ocean matters. The jurisprudential rules, indeed, have developed by the Court in a
different context and is not always clear to what extent they may be applicable to
marine environmental issues.

To overcome the difficulty in drawing a clear allocation of external competence
the Court has pointed attention to the conclusion by the Community and the member
states of mixed agreements and/or their joint accession to IOs (the so-called
phenomenon of “mixity”). Although mixity has become the common way in which the
Community conducts its external relations, there is still some confusion surrounding
their joint action and its legal consequences. Some indications may be provided by the
mixed agreement itself by means of “participation clauses”, which will be briefly
discussed in Para. 4.3.1. Instead of establishing rigid rules on how the Community and
the member states should behave at the international level, the Court has emphasised
on the duty of close cooperation in the various phases of the life of the mixed
agreement. However, it has not shed much light on how this cooperation should work
in practice and what its legal consequences are. The central part of the Chapter
addresses the procedural rules, as developed in the day-by-day practice of the
Community, on how to apply the duty of close cooperation to the negotiation,
conclusion, entry into force and implementation of mixed agreements. These are
mainly practical rules and vary to a great extent depending on the agreement,
negotiation or even meeting in question. The lack of clear and uniform rules, however,
is the direct consequence of the need to ensure the maximum level of flexibility in the
manner in which the Community and the member states participate in international
negotiations.

4.2 The Division of External Competences between the Community and the
Member States
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4.2.1 The Legal Effect of the ‘“Exclusive” External Competence of the Community
As the Court has pointed out, in areas under the Community’s “exclusive”
competence, such as fisheries, member states have “fully and definitively” transferred
their power to the Community and are no longer entitled to take individual actions
outside the EC framework.*®” In these matters, therefore, member states have lost their
concurrent external powers and can no longer conclude international agreements or
undertake obligations with third countries or inter se, nor can they pursue their own
interests or adopt positions which are different from those of the Community when
they act at the international level.*® In areas such as fisheries, therefore, it is for the
Community, represented by the Commission, to negotiate, conclude and implement
international agreements or become a member of an international organiza‘[ion.469 If
the Commission does not take action, the EC institutions and the member states may
bring it to Court, on the basis of Article 232 EC, for not fulfilling its obligations under
the Treaty. The transfer of competence is irreversible and the mere fact that the
Community abstains from taking action does not mean that powers return to the
member states.*”"

Exclusivity, however, does not rule out member states’ international action in
toto, but simply prevents them from acting outside the Community framework.
Therefore, there may still be some room left for member states’ residual action.*”!
Firstly, in policy areas under its exclusive competence the Community may always
decide whether and how to act. As a consequence it may expressly authorize member
states to act on its behalf at the international level, by negotiating, concluding and
implementing an agreement with third parties.472 Member states, however, always
need to act in close cooperation with the Commission and their action must be limited
to the minimum necessary to protect common interests.*”? Secondly, member states
may be authorized on an interim basis to act at the international level in areas under
EC exclusive competence whenever the Community is not able to take timely
action.*’* Thirdly, member states may be required to act whenever the Community
alone is not entitled to conclude an international agreement or to become a member of
an international organization because of the absence of an “accession clause” for

7 Case C-804/79 (Fisheries Case), paras 17 and 18. On the legal effects of the external exclusive

competence of the Community see: I. Macleod et al. (1996), pp. 61-3.

% E.g., Case C-22/70 (ERTA Case), Para. 17. See also: Opinion 1/75, at 1364. For sake of clarity it is
worth mentioning that all those considerations do not apply in respect of the member states’ dependent
territories which remain outside the scope of the EC Treaty.

49 Asa consequence, the Commission alone has become a member of most RFMOs. Conversely, the
EC has become a member to the Commission for the Conservation of Antarctic Marine Living
Resources (CCAMLR) alongside some member states. This is because CCAMLR does not only regulate
fisheries, but is also involved in ecosystem management including the conservation of species, such as
penguins, which are not covered by EC wildlife legislation. In addition, the member states retain their
powers to act with regard to their dependent territories. Denmark, for instance, has acceded to several
fisheries agreements on behalf of the Faeroe Islands and Greenland next to the Community.

470 Case C-804/79 (Fisheries Case), Para. 20. However, according to I. Macleod et al. (1996), p. 62, the
member states’ competence revives to the extent that common measures have been revoked.

71 See A.T.S. Leenen (1992), p. 104; A. Nollkaemper (1987), p. 80; P. Mengozzi (1997), p. 380 and A.
Neuwahl (1996), p. 671.

472 E.g., Case C-41/76, Dockerwolke, Para. 32 and Case C-131/73 Grossoli, Para. 7.

473 E.g., Case C-804/79 (Fisheries Case), paras 22-3. That requires the duty to consult with the
Commission, to seek its approval in good faith and to abstain from any action in case of objections,
reservations or conditions manifested by the Commission (ibid, Para. 31).

474 E.g., Case C-804/79 (Fisheries Case), paras 9, 22-3, and Case C-61/77, Commission v. Ireland, paras
66-7.
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regional economic integration organizations (REIOs).*” Fourthly, the member states

may participate in an agreement under the EC’s exclusive competence whenever the
Community does not have the sufficient administrative or financial capacity to take
upon itself all the obligations stemming from that convention.*’® Finally, as will be
discussed later in the chapter, even within agreements covering areas under the EC’s
exclusive competence there may always be subject-matters which still remain within
the member states’ concurrent powers and require their concurrent action.*’’ In all
these cases the member state’s external action is based on the duty of cooperation laid
down in Article 10 EC Treaty as well as on the need to protect the interests of the
Community in international forums and to ensure the proper functioning of the EC
system.*’®

However, what would be the legal consequences if a member state takes
unilateral action by contracting international obligations with third countries or
agreeing upon international measures in an area of exclusive external competence,
without express authorization, or pursuing their own interests, or going beyond what is
necessary to attain the common objectives? If the validity of these obligations and
agreements is not likel}/ to be affected under international law, this is not the same
under Community law. " In general, the unilateral actions of member states in an area
within the exclusive Community competence represents a violation of the EC Treaty,
which entitles the Commission or another member state to bring an action before the
ECJ under, respectively, Articles 226 and 227 EC.*™ As the Court has pointed out,
exclusivity derives directly from the principle of the supremacy of the Community
legal order.®™ As a consequence, national measures concluding or implementing an
international agreement in an area which falls under the EC’s exclusive competence
cannot be applied by national courts.*®

These situations may occur with regard to fisheries or commercially-related
issues, but not to marine environmental matters where competences are normally

5 H.G. Schermers (in D. O’Keeffe and H.G. Schermers (1983), p. 27), refers to these as “false mixed
agreements”. As the Court made it clear in its ILO Opinion 2/91 (paras 36-39), in these cases the
Community needs to act through its member states.

7% In Opinion 1/78 (Rubber Case), the ECJ made it clear that member states can take upon themselves
the financial burden of administrative expense. However, this does not affect the division of powers
between member states and the Community.

77 In WTO Opinion 1/94, the Court considered the division of powers between the Community and the
member states to conclude the WTO Agreements, in particular GATs and TRIPs. The Commission
claimed the EC’s exclusive competence because the WTO Agreement fell under the scope of Article
113. The Court rejected this argument stating that not all aspects of trade in services and intellectual
propriety covered by GATs and TRIPs fall under the scope of Article 113. Therefore, it considered the
Community to be exclusively competent only for the conclusion of multilateral agreements on trade in
goods (paras 22-34) and jointly competent for GATs (paras 36-53) and TRIPs (paras 54-71).

8 E.g., Case C-804/79 (Fisheries Case), paras 9, 22-3 and 28, and Case C-61/77, Commission v.
Ireland, paras 66-67. A prohibition for member states to act as a result of the transfer of powers would
result in the total blocking of the EC and member states’ external activities.

479 See, in general, J. Klabbers in: E. Cannizzaro (ed.) (2002), p. 173; A.T.S. Leenen (1992), pp. 106-7
and A. Neuwahl (1996), p. 671.

0 Individuals could also bring an action before national courts whenever an international measure
adopted unilaterally by a member state in areas under the EC’s exclusive competence violates their
rights as granted under EC law. The remedies available to individuals for a breach of EC law, however,
depend on the national juridical systems. See, in general, A. Neuwahl (1996), p. 670.

I E g, Case C-106/77, Simmenthal. See also: A. Neuwahl (1996), p. 673 and Chapter 2.2.2 of this
study.

82 1y joined cases C—10-22/97 IN.CO.GE, the Court stated that if there is a clash between EC and
national rules, the latter cannot apply, but it is for the national court to decide what will happen next
(e.g. to annul the measure).
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shared. Presumably, however, all the considerations mentioned so far also apply in
relation to the Community’s implicit exclusive competence stemming from EC
legislation on the basis of the “pre-emption” doctrine, which is discussed below.

4.2.2 Pre-emptive Effects of Community Law

As discussed in Chapter 2.3.3, in its case law the Court makes a distinction between
the Community’s exclusive powers deriving directly from primary law and those
implicitly stemming from secondary law on the basis of “pre-emption”. In the case of
“pre-emption” the transfer of powers results implicitly from the exercise by the
Community of its internal competence, either through the adoption of EC legislation or
through the conclusion of international agreements, and unlike “exclusivity” it only
covers specific subject-matters. “Pre-emption”, however, does not confer on the
Community any new “exclusive” competence and it does not alter the division of
powers under the Treaty, but simply regulates the exercise of these powers. The
objective is to preserve the unity and efficiency of the EC regime by pre-empting
member states from acting autonomously at the international level whenever their
concurrent action would hamper the achievement of the Community’s objectives. As
already mentioned, pre-emption seems to produce the same legal effects of
“exclusivity” under primary law.** Not surprisingly, the concept of pre-emption has
been viewed with suspicion by member states in the Council and supported by the
Commission, which always tries to increase the Community’s exclusive external
competence to the maximum extent. There is extended literature on this topic, which
will not discussed in detail in this study.484 However, it is worth briefly describing the
main criteria that trigger pre-emption and whether or how do they apply to ocean
issues.

4.2.2.1 “Minimum”, ‘“Total” or “Exhaustive’ Harmonization?

As the Court pointed out in the leading case ERTA, any time that the Community has
adopted common rules on the basis of its internal powers member states are “pre-
empted” from assuming, outside the EC framework, any international obligations
which would “affect” these rules or “alter their scope” (the ERTA or Affect
Doctrine).™® As a consequence the Community acquires an implicit exclusive
competence to act. The main condition for pre-emption to arise is that the unilateral
action of member states may “affect” or “alter the scope” of common rules. Therefore,
there is still some room left for concurrent member state external action on the same
subject-matter as long as it does not jeopardize the EC’s objectives.

First of all, it is necessary to determine “when” and “whether” member states’
individual actions at the international level may “affect” common rules or “alter their
scope”. Initially, the Court adopted a rather broad approach according to which the
adoption of common rules, “whatever form these may take”, could trigger pre-

31, Macleod et al. (1996), p. 60. See also Opinion 2/91, paras 25 and 26. Most of the Court’s case-law
generally refers to “exclusive” competence also to indicate the powers of the Community as resulting
from “pre-emption”.

484 See, in general, P. Eeckhout (2004), pp. 58-94; E.D. Cross (1992), p. 447-72; A. Dashwood in: M.
Koskenniemi (ed.) (1998), pp. 113-25; J. Helinskoski (2001), pp. 30-45; R. Frid (1995), pp. 98-111;
N.A. Neuwahl (1991), pp. 717-40; K.R. Simmonds (1989), pp. 19-40; A. Maunu (1995), pp. 115-28; J.
Temple Lang (1986), p. 193; A. Nollkaemper (1987) 63-6; A. Nollkaemper in: H. Ringbom (ed.)
(1997), pp. 172-76; and M.J Dolmans (1985), pp. 17-25.

3 Case 22/70 (ERTA), Para. 22.
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emption.486 To avoid an undesirable loss of external competence the member states

have often been reluctant to agree on common rules, such as in the field of shipping
and dumping, and this added an extra constraint on the EC decision-making process.
Aware of the risk of such a wide interpretation, the Court has progressively adopted a
stricter approach.487 As pointed out in WTO Opinion 1/94, member state international
action “affects” common rules and it is, therefore, pre-empted only when it would
render EC rules “ineffective” and make it “impossible” to achieve the Community’s
objectives.488 In addition, the Court draws a distinction between “total” and
“minimum” harmonization.*® Member states are pre-empted from acting outside the
Community framework and the Community acquires an implicit exclusive competence
only in relation to matters of an international agreement that had been “totally
harmonized” at the EC level.*° As discussed in Chapter 2.2.3, this is normally the case
of directives which do not allow for any derogation other than those expressly allowed
in the directive itself (so-called “total harmonization directives”).*”' Even though
regulations go far beyond “total harmonization”, but set forth a complete “unification”
of national legislation in certain areas, they have the same pre-emptive effects of total
harmonization directives. “Total harmonization” directives and regulations are quite
frequent in the field of maritime transport and maritime safety, but are not that
common in other marine environmental areas.**>

Conversely, member states’ international actions are not likely to “affect”
Community legislation laying down minimum rules and pre-emption does not
normally occur. According to the Court, indeed, in a case of minimum harmonization

486 1 Case 22/70 (ERTA), Para. 17, for instance, the Court referred to all mandatory rules of substantive
law “whatever form these may take” (emphasis added), including the Treaty, secondary legislation or
international agreements concluded by the Community. This has been recently confirmed in Case C-
468/98 (Open Skies), Para. 73. Moreover, international instruments “affect” common rules not only in
the case of direct conflict, but also when they interfere with the operation of these rules, making it more
difficult, complicated or less satisfactory to attain the full achievement of their objectives. See on that:
M. Dolmans (1985), p. 33; J.T. Lang (1986), p. 193, and A. Nollkaemper (1997), p. 173.

“7 1n ILO Opinion 2/91, paras 22 and 25-6, the ECJ made it clear that in order to determine whether the
conclusion of an international agreement affects common rules and pre-empts member states’
concurrent action it is necessary to look at: (a) whether common rules “cover to a large extent” the same
subject-matters dealt with in the international agreement and (b) whether EC rules were adopted with a
view to achieving “an ever greater degree of harmonization”.

48 See WTO Opinion 1/94, Para. 86. For a more detailed analysis of the case see, e.g., P. Pescatore
(1999), pp. 387-405; and A. Maunu (1995), pp. 122-3.

9 On the difference between “minimum” and “total” harmonization see: Chapter 2.1.3 of this study.

% In WTO Opinion 1/94, the Court held that, since the subject-matters covered by the GATs and TRIPs
had not been totally harmonized at the EC level, the Community had no exclusive competence to sign
WTO Agreements, but shared this competence with its member states (e.g., paras 77, 96 and 103).
However, the rather restrictive approach of the Court in the WTO Opinion has been influenced by the
Court’s unwillingness to decide on such a politically delicate issue, thereby preferring to leave this task
to the other EC institutions (see Para. 79 of the WTO Opinion 1/94). Moreover, in ILO Opinion 2/91
(paras 17, 25-26) the Court recognized that since the subject-matter of Part III of ILO Convention 170
was “totally harmonized” at the Community level, the ILO provisions were of such kind as to “affect”
common rules and pre-empt member states from signing unilaterally the ILO Convention and making
commitments on these matters outside the Community framework. In Opinion 2/92 the Court uses the
same arguments to declare the exclusive competence of the EC to participate in the third revised
decision of the OECD on national treatment. See, in general, P. Eeckhout (2004), pp 69-87; A.
Nollkaemper (1996), p. 174; J.H. Jans (2000), pp. 86-7 and R. Frid (1995), p. 101.

1 See: P.J. Slot (1996), p. 382.

#2 Maritime transport legislation will be discussed in Chapter 6. See also EURATOM Regulation
1493/93 on shipments of radioactive substances between member states; and the EURATOM Directive
3/92 on the supervision and control of shipments of radioactive waste between member states and into
and out of the Community and Chapter 2.2.3, at n. 22.
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member states are substantially free to undertake higher international commitments or
conclude international agreements containing more stringent rules than those laid
down at the EC level.*” This is the case for all environmental directives based on
Article 175 EC which always allows member states to maintain or introduce more
stringent protective standards acting either on the national or international level.*”* The
same also applies to legislation based on Article 95 (ex Article 100) EC.*”* However,
this is not the end of the story. More recently, the Court came to the conclusion that the
mere fact that a directive lays down minimum standards does not mean that the
subject-matter has not been “exhaustively” harmonized.””® Member states are not
allowed to agree on more stringent international standards that would otherwise
interfere with the scope of the directive and jeopardize the full achievement of its
objectives. In order to determine to what extent member states retain a concurrent
external competence it is therefore necessary to look at the specific “scope” of the
directive and at whether or not it intends to exhaustively regulate the subject-matter,
although by means of minimum standards. This is not always possible and adds an
element of confusion.

So far, the Court’s general trend has been to restrict rather than extend the
implied exclusive external competence of the Community and to preserve member
states’ concurrent actions. Nonetheless, in its latest case law, the Court seems to have
reversed this trend and has returned to its original broad approach in the ERTA case. In
the Open Skies cases the Court indeed makes it clear that the Community acquires an
implicit exclusive competence whenever the international agreement enters within an
area which is “largely covered by EC rules”.*” Once again, however, the Court does
not define the term “largely”. Presumably, it is not necessary that an international
agreement covers exactly the same subject-matter as the EC legislation, but it is
sufficient that the area is covered by a sufficient amount of Community legislation.
Even though this case law relates to commercial agreements, it could be transposable
to (marine) environmental conventions. Finally, in its most recent case law (February
2006) the Court has made it clear that the fact that the international agreement covers
an area which has been largely harmonized at the EC level does not necessarily trigger
an exclusive competence of the Community to act, but it is necessary to assess whether
the international agreement in question affects the uniform and consistent aps)lication
of EC rules and the proper functioning of the system which they establish. % Once
again, in the absence of clear legal criteria, determining the nature of the EC’s
competence is largely left to flexible policy considerations.

4.2.2.2 International Rules: Minimum or Maximum Standards?

The fact that EC legislation lays down minimum standards is not per se sufficient to
rule out pre-emption. According to the Court, in order to determine whether or not pre-
emption occurs, it is also necessary to look at whether the international standards
discussed at the international level are maximum or minimum standards. Member

43 In ILO Opinion 2/91 (Para. 17), the ECJ made it clear that this does not affect the member states’
compliance with the less stringent EC standards. See, e.g, A. Nollkaemper (1997), p. 175; A.
Nollkaemper (1987), p. 84; and J.H. Jans (2000), p. 87.

4% Article 176 EC entitles member states to maintain or “introduce” more stringent protective measures
than those laid down in directives.

495 See Article 95 (4) and (5) EC on the approximation of laws.

0B g Case C-1/96, Compassion in World Farming, paras. 56-58. See: J.H. Jans (2000), p. 102.

“7 1n this case pre-emption occurs even though there is no conflict between the international agreement
and the EC rules. See, e.g., C-468/98 (Open Skies), Para 73 and C-476/98, (Open Skie), paras. 104-6.

%8 See: Opinion 1/03, on the Ec’s exclusive competence to conclude the Lugano Convention (Para 133).
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states are pre-empted from participating individually in the negotiation of international
agreements containing maximum standards, which would make it impossible for them
to comply with the more stringent Community requirements.499 Their individual
accession would affect EC rules and prevent the further development of higher EC
standards. The Community therefore becomes exclusively competent to conclude the
agreement and to take action within its framework. Conversely, pre-emption does not
occur with regard to international agreements containing minimum standards, whether
they be either higher or lower than those of the EC, which do not preclude the
application and further development of stricter EC rules.”® In this case, member states
are still entitled to take concurrent action at the international level. This applies to all
regional seas conventions, which normally set out the minimum level of protection
throughout the area, but always allow contracting Parties, including the EC, to adopt
higher standards. Conversely, the “minimum or maximum standards” criterion finds
difficult application with regard to other international agreements dealing with ocean
issues (e.g., LOSC; IMO regulatory instruments and the CBD). As will be discussed in
further detail in the case-study chapters, these conventions may contain minimum or
maximum standards depending on whether they apply to flag, port or coastal States,
and also depending on the maritime zone and the activities concerned. Moreover, most
of these conventions (e.g. IMO conventions) make no distinction between flag, port
and coastal States making it very difficult to determine a clear allocation of external
powers between the Community and the member states on the basis of the “minimum
or maximum standards” criterion.””’

4.2.2.3 The “Necessity Test”

As pointed out in Chapter 2.3.2.2, the Court has made it clear that the “existence” of
Community external competence does not depend on the prior adoption of common
rules (Kramer/Opinion 1/76 Doctrine).”* The Community is implicitly entitled to
conclude an international agreement or undertake commitments with third States on
matters which are under its internal competence at any time when the external action
appears to be “necessary for the attainment of one of the Community objectives” (the
so-called Necessity Test).”” In the original interpretation by the Court, the
Community’s external action becomes “necessary” whenever Community objectives
cannot be effectively achieved by internal measures alone, but require the adoption of
international measures which are also applicable to third countries. The protection of
the marine environment is clearly a Community objective which requires cooperation
with third countries. In order to be effective EC measures should indeed apply to all
ships using Community waters, including vessels flying the flag of third States. A
broad reading of necessity would therefore confer on the Community an almost
unlimited external competence in international forums discussing ocean issues.
“Necessity”, moreover, is a highly political concept that provides the Community
institutions with a large degree of discretion as to whether to act. This may distort the
delicate balance which forms the basis of the EC legal system and affect the principle
of attribution. The Court, therefore, has subsequently narrowed down its original

499 See Opinion 2/91, Para. 17; J.H. Jans (2000), p. 87; E. Hey in M. Evans and D. Malcom (eds.)
(1997), pp. 281-85; and 1. Macleod et al. (1996), p. 66.

%9 1O Opinion 2/91, Para. 17.

0! See: Chapter 6 of the present study, sections 7 and 9; A. Nollkaemper (1997), pp. 175-6 and A. E.
Hey and A. Nollkaemper (1995), pp. 290-91.

502 Opinion 1/76, and Joined Cases 3-4 and 6/76 (Kramer).

503 Opinion 1/76, Para. 17 and ILO Opinion 2/91, Para.7.
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approach by saying that the Community’s external action is “necessary” only when
there are no alternatives available and the same result could not be achieved by the
coordinated action of the member states.”* In addition, the international agreement in
question must be directly related to the “specific objective” of an internal legislative
measure (not to the general objectives of the EC)” and the Community and
international objectives must be “inextricably linked”.” If these conditions are met,
the Community may acquire an implicit external competence also in the absence of
internal measures.

However, it is still controversial whether the Necessity Test also applies to the
“nature” of the Community’s external competence.507 As the Court pointed out in
WTO Opinion 1/94 the Community’s “exclusive” external competence does not
automatically flow from the existence of internal powers, but “only in so far as
common rules have been established at internal level does the external competence of
the Community become exclusive”.’®® In the absence of internal measures, therefore,
member states cannot be pre-empted from acting and the Community does not become
exclusively competent in the negotiation and conclusion of an international
agreement.509 However, the Court seems to suggest that as soon as the Community
enters into the international agreement on the basis of the Necessity Test, it acquires an
exclusive competence for its implementa‘[ion.510 As a result, member states are no
longer allowed to take implementing measures, to negotiate an agreement or to
undertake international obligations on the same subject-matter outside the EC
framework.”'" The Community used the Necessity Test to accede, inter alia, to the
1974 Paris Convention on the control of marine pollution from land-based sources.
Such an accession, however, has not triggered pre-emption and the Community has
never exercised any exclusive competence in the implementation of that convention.’'?

The narrow reading of the Necessity Test is part and parcel of the general trend
of the Court to restrict the implied exclusive external competence of the Community.
Therefore, it may be used by member states, together with the principles of

% WTO Opinion 1/94, Para. 79.

°% ILO Opinion 2/91, Para. 7.

2 WTO Opinion 1/94, paras 86 and 89, and C-467/98 (Open Skies), paras 56-57.

%7 This does not seem to be the original intention of the Court which in both Opinion 1/76 and Kramer
Case formulated the Necessity Test to verify the “existence” not the “nature” of the EC’s external
powers and not to exclude concurrent member states’ actions. See, e.g., P. Eeckhout (2004), pp. 68-9; J.
Heliskoski (2001), pp. 43-4; R. Frid (1995) pp. 105-9; Dolmans (1985), pp. 20-1; and J.T. Lang (1986),
p- 157 (footnote 3). Contra: A. Nollkaemper (1997), p. 177 and A. Maunu, (1995), pp. 121-23. Also
Article 1-13 (2) of the EU Constitution seems to suggest that the Necessity Test may provide the EC
with exclusive external competence.

% WTO Opinion 1/94, paras 77 and 89. See also ILO Opinion 2/91, Para. 9 where the Court in
determining the exclusive or non-exclusive nature of the Community's competence only recalls the
ERTA doctrine but makes no reference to the Necessity Test. See also the Opinion of Avocate General
Tizzano in Case C-466/98 (Open Skies ), paras 46-59 and P. Eeckhout (2004), pp 89-91.

3% See M. Dolmans (1985), p. 34 and D. Thieme (2001), pp. 252-264, p. 253. Of a different opinion is L.
Macleod et al. (1996), p. 61.

510 In WTO Opinion 1/94, Para. 85, the Court, recalling the Kramer/Opinion 1/76 Doctrine, observes
that where internal powers can only be effectively exercised at the same time as external powers
“...external powers may be exercised, and thus become exclusive, without any internal legislation
having first been adopted” (emphasis added).

>!! See, in general R. Frid (1995) pp. 104-7.

512 Gee COM (84) 673 (in OJ C116/7). On the accession and participation of the EC to the Paris
Convention see: A. Nollkaemper (1987), pp. 73-75. See also supra Chapter 2.3.3, at n. 279.

95



subsidiarity and proportionality, as a means to limit the Community’s external action
and to preserve their concurrent competences.513

4.2.3 Member States’ Residual Powers in Matters under their Exclusive
competence or outside EC Legislation

For the sake of completeness it is worth making a quick reference to the capacity left
to member states to take international action outside the Community framework.
Generally speaking, in areas that remain under their exclusive competence as well as in
the absence of EC measures or outside their scope, member states are substantially free
to adopt national environmental rules and to conclude international agreements with
third States as long as they do not interfere with intra-Community trade. Article 28 EC
indeed prohibits any quantitative restriction on imports of “goods” or “any measure
having equivalent effects” > Following the broad interpretation of the Court, anti-
pollution and maritime safety standards, such as construction standards for vessels
(CDEMs), port state control restrictions or any environmental prohibitions which
hinder intra-Community trade (e.g., the prohibition of destructive fishing practices)
might be considered as “measures having equivalent effect” and, therefore, may enter
within the scope of that prohibition. Similarly, according to the Court, waste is a
“good” in the sense of Article 28.°"% Ocean dumping restrictions therefore seem to fall
within the scope of this provision.

Article 30 EC, however, allows certain “non-discriminatory” trade restrictions
which are necessary, inter alia, “to protect health or life of humans, animals or
plants”.516 Presumably, the Treaty entitles member states to adopt non-discriminatory
measures which are necessary, inter alia, to ensure maritime safety, to prohibit ocean
dumping of hazardous wastes and to protect marine biodiversity even though these
may hinder intra-Community trade. In addition, the Court has extended the possibility
for member states to go beyond Article 30 by introducing the “rule of reason” ground
of justification for the “mandatory requirements” of Community law.”'” The Court,
moreover, has entitled member states to rely on both Article 30 and ‘“mandatory
requirements” to protect the environment per se and to use “mandatory requirements”
to justify de facto discriminatory measures as long as they are based on objective
justifications.518 More recently, moreover, the Court has recognized the possibility to
rely on the environmental grounds of justification to adopt extraterritorial measures
which are necessary to achieve “global” environmental objectives.519 Combating ocean

13 A, Nollkaemper (1997), p. 181.

>4 Article 28 is the core provision of the entire EC Treaty. Its scope, therefore, has been initially
interpreted quite extensively by the Court as including measures which are not, per se, discriminatory.
The Court interpreted a measure having an equivalent effect to a trade restriction as: “any measure
capable to hinder, directly or indirectly, actually or potentially, intra-Community trade”, Dasonville, C-
8/74(1974). Article 29 EC, moreover, extends the prohibition of quantitative restriction to exports of
goods. For a general overview of Articles 28, 29, 30 and “rules of reason” see in detail: L. Kramer
(2000), pp. 75-930; L. Kramer (1997), Chapter 9, and J.H. Jans (2000), pp. 232- 67.

515 See: Case C-2/90 (Walloon Waste).

1% These measures, however, are only allowed provided that they are not “means of arbitrary
discrimination or a disguised restriction to trade” (Article 30 EC).

7 The “mandatory requirements” exception was established by the Court in Case- C 120/78, Cassis de
Dejon Case.

S18 E.g.: Case C-302/86 (Danish Bottle) and Case C-2/90 (Walloon Waste). Article 30 and the
“mandatory requirements” in their original formulation did not include the protection of the
environment as such and could only justify non-discriminatory measures.

1% In Preussen Elektra Case (Para. 74) the Court justified a national “discriminatory” measure which is
in line with the international environmental policy in the energy sector. This is an important change of
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degradation is clearly a global environmental objective and member states seem to be
entitled to adopt unilateral measures affecting intra-Community trade which are
necessary to protect the marine environment both within and outside their
jurisdiction.520 Presumably, unilateral measures may also include international
commitments undertaken with third countries, international agreements and related
implementing measures. Nevertheless, it would be rather difficult for member states to
convince the Court that these measures are objectively justified.521

4.2.4 The Legal Effects of Shared Competences

As discussed in Chapter 2.3.3, in the field of marine environmental protection the
Community and the member states have shared competence to act at the international
level. According to Article 174 (4) EC, in environmental matters the Community and
the member states may conclude international agreements and undertake contractual
relations with third Countries “within their respective spheres of competence” and
“without prejudice to the competence of the member states to negotiate in international
bodies and to conclude agreements”.522 That means that neither of them is exclusively
competent as regards the subject-matter of the agreement or the activities of an
international body, but that they are rather both entitled to act. However, there are no
further indications in the Treaty as to how to define “the respective spheres of powers”
and what may be “prejudicial” to the member states. According to the Court in matters
of shared competences member states are entitled, “but not legally required”, to use the
EC institutions.’® That means that, in principle, they may decide whether to enter into
multilateral treaty relations with third countries by acting unilaterally or through the
EC institutions.”** In which circumstances and to what extent member states may take
autonomous action is still controversial. However, it seems that they are not entirely
free in their decision, but they must act consistently with EC law, in the first place,
with the duty of cooperation under Article 10 EC.>*

In the absence of specific rules in the EC Treaty, it is not entirely clear what the
legal implications of shared competences are in practice. The Court, for political
reasons, has always been evasive and quite reluctant to clarify the matter, but has
preferred to highlight the duty of close cooperation and the phenomenon of “mixity”.
Both issues will be examined separately in the following paragraphs.

approach since the Court’s traditional case law (e.g., Kramer; Red Grouse; Hedley Lomas and
Compassion in World Farming) excluded the possibility for member states to rely on Article 30 or
“mandatory requirements” to protect the environment outside their territory.

520 Qee, for instance, the German ban on imports of products made from corallium rubrum, which is a
species of coral living in the Mediterranean Sea. According to the Commission such a ban does not
violate Articles 28 and 30 EC.

32! National measures may be justified under Article 30 or “mandatory requirements” only in the
absence of Community legislation or outside their scope, for non-economic proposes and as long as they
are proportional, see: A. Nollkaemper (1997), 181.

**? However, Declaration No. 10 contained in the Final Act of the 1996 IGC (in: 0.J. 1992 C 191/100)
makes it clear that Article 174(4) in no way affects the principles resulting from the ERTA case. The fact
that Declaration 10 only refers to the ERTA case suggests that member states were not ready to
expressly recognize the application of the Kramer-Opinion 1/76 Doctrine (Necessity Test).

523 See Case C-3 16/91, European Parliament v. Council, paras 26 and 34.

2% See e.g., J. Heliskoski (2001), p. 26 and A. Nollkaemper (1996), p. 182.

325 Article 10 seems to require, as a minimum, consulting the EC institutions before becoming a party to
or implementing a convention in the area of shared competence (Case C-316/91, paras 26 and 34).

97



4.2.4.1 The Duty of Cooperation and Close Coordination
The EC Treaty places member states and the Community institutions under a general
duty to cooperate. This general duty (also called the principle of loyalty) is laid down
in Article 10 EC (former Article 5) which requires member states to take all
appropriate measures to ensure the fulfilment of the obligations arising from the
Treaty, to facilitate the achievement of the Community’s tasks and to abstain from
taking any measures which could jeopardize the attainment of the Community’s
objectives. The Court has constantly emphasised the duty of cooperation as one of the
pillars of the Community’s legal order and the Community’s external policies.526 This
duty stems directly from the principle of supremacy, which requires member states to
avoid conflicts between EC law and commitments undertaken with third countries.’’
Strictly linked to the duty of cooperation is the duty of close coordination at the
international level. Such a duty is only explicitly mentioned in Title V of the EU
Treaty in relation to the CFSP (second pillar).528 According to Article 19 EU “member
states shall coordinate their action in international organizations and international
conferences. They shall uphold the common positions in such fora” (emphasis
added).529 As will be discussed in further detail in Chapter 5, the action of the
Community within the framework of the LOSC and its participation in the law of the
sea debate within the UN (i.e., UNGA and ICP) is treated as an area of foreign policy
where the duty of coordination should thus apply.53 ® However, as discussed in Chapter
2, the CFSP, unlike the first pillar (EC), is not subject to ECJ judicial control and the
member states could not be brought to Court for violating the duty of coordination.
The Court, supported by the Commission, has extended the duty of
coordination to all aspects of external relations, also outside the CSFP.>! In the view
of the Court, this duty stems directly from the need for unity in the international
representation of the Community. More precisely, whenever an international
agreement or the activities of an international body cover matters under shared
competence or for which neither the Community nor the member states are entirely
competent, there should be a ‘“close association” between the institutions of the
Community and the member states.””> As a consequence they have to cooperate and
coordinate their action in all phases of the life of the agreement including its
negotiation, conclusion, application and implementation, as well as in activities of

3F g, Case 22-70 (ERTA), paras 21-22; Joined Cases 3- 4-6/76 (Kramer), paras 42-45; WTO Opinion
1/94, paras 106-110; case C-25/94 (FAO Case), paras 106-09; and Case C-468/98 (Open Skies), paras
107-108. See, in general, P. Eeckhout (2004), pp. 209-15 and N.A. Neuwahl (1996), p. 677.

32 E.g., WTO Opinion 1/94, Para. 21. In Case C-25/94 (FAO Case) the Court held that the Community
is in a position to impose on member states specific obligations of cooperation even in fields which
remain under their exclusive competences (such as the registration of fishing vessels).

328 See, in general, G. Loibl in: H. Somsen (ed.) (2002), pp. 226-7.

¥ Moreover, Article 11(2) EU requires that “Member States shall refrain from any action which is
contrary to the interests of the Union or is likely to impair its effectiveness as a cohesive force in
international relations”.

339 The mandate of the COMAR makes it clear that questions arising within the framework of the LOSC
or UNGA which fall under EU foreign policy are governed by Title V EU. The COMAR mandate is
contained in Annex III to the Council Decision 98/392 on the Community’s conclusion of the LOSC.
See, in general, Chapter 5.2.7.3 and infra n. 293.

31 See, e.g., European Commission, Report on the Operation of the Treaty of the European Union,
Brussels, 10.05.1995, (SEC (95)) and A. Maunu (1995), p. 126. The unitary international representation,
according to the Commission, is a conditio sine qua non for the effectiveness of the EC’s external
actions.

332 See ILO Opinion 2/91, Para. 36 and Opinion 1/78, paras 34 and 36.
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international bodies.” Such a duty, according to the Court, is particularly important

when the Community cannot accede to an international agreement or be a member of
an IO or when the rights and obligations of the Community and of the member states
under an agreement are strictly linked.”** However, in order to allow the Community
and the member states to take a pragmatic approach and to reach practical solutions
tailored to the circumstances of each case the Court deliberately wanted to keep the
concept of cooperation as flexible as possible and has never provided clear indications
as to how the duty of close cooperation should work in practice.

4.2.4.2 The Phenomenon of “Mixity”’
“Mixity” has no explicit legal basis in the EC Treaty, but is a practical invention
endorsed by the ECJ. It refers to a situation where the Community participates together
with all or some of its member states in a multilateral agreement, a so-called “mixed
agreement”, with third States or in the activities of an international bod % There are
different factors influencing mixity primarily of a legal nature.”*® International
agreements or the Statute of an 1O hardly fit in the distribution of competences under
Community law and normally cover matters outside the EC’s exclusive competence on
which the Community is not entitled to act alone. In addition, mixity is a direct legal
consequence of the difficulty in defining “shared competence” and clearly allocates the
respective spheres of the powers of the Community and its member states. In most of
cases the scope of the agreement (or the 10) does not correspond to the subject-matter
of EC legislation.s‘q’7 A mixed agreement is therefore generally defined as “any treaty to
which an international organization, some of its Member States and one or more third
States are parties and for the execution of which neither the organization nor its
Member States have full competence”.538

Political considerations, just like legal factors, played a decisive role in
establishing the practice of mixity. Member states in the Council have been
traditionally reluctant to renounce their position as international actors in favour of the
Community and supported mixity as a means to preserve their influence and visibility
in the international scene.”®” This is particularly evident within the framework of
marine environmental agreements where member states, especially maritime nations
(e.g., Greece) as well as the coastal State-oriented countries (e.g., Germany, Sweden
and Denmark) have been trying to preserve their concurrent external competence and
their capacity to defend their interests and promote their priorities at the international
level. Conversely, the Commission has traditionally encouraged the conclusion of
“pure” Community agreements as the most effective means to achieve common
objectives. Nevertheless, supported by the EP,>* it has accepted mixity as a way to

¥ WTO Opinion 1/94, Para. 108, makes it clear that the entire life of a mixed agreement is a joint affair

on the part of the Community and the member states. See also ILO Opinion 2/91 and Case C-25/94
(FAO Case).

P WTO Opinion 1/94, Para 109. 