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CHAPTER 1: INTRODUCTION 

1.1 OVERVIEW OF THE STUDY 

The continued involvement of parents in the rearing of their children post-divorce or -family 
separation necessitates joint decision-making in various aspects of their children’s lives. 
However, parents are not always able to reach agreement, and disputes arise. Post-divorce or -
family separation disputes frequently concern decisions that require almost immediate 
resolution, for example a once-off change in the existing contact schedule to accommodate a 
crisis in one parent’s life, and therefore approaching a court for adjudication becomes 
impractical. In response to this need, extra-judicial dispute resolution mechanisms have been 
developed in South Africa and the Netherlands alike. 

This research undertakes a comparative investigation of the protection of children’s and 
families’ rights in South Africa and the Netherlands, doing so in order to examine whether the 
alternative dispute resolution (ADR) mechanisms currently available in the two jurisdictions 
protect these rights. 

A new psycho-legal hybrid dispute resolution mechanism, referred to as parenting 
coordination, has taken root in South Africa over the past decade. Parenting coordination is 
well established in the United States of America (USA) and Canada, and South Africa is only 
the third country in the world where this form of ADR is widely practised. At the time of 
writing, no empirical research into parenting coordination had been conducted in South Africa. 

Addressing this lacuna, the present study investigates several aspects of parenting coordination 
in South Africa, including the advantages of and objections to parenting coordination, the 
experiences of parenting coordinators (PCs), and the question of whether parenting 
coordination protects children’s and families’ rights. On the basis of its findings, the study 
concludes with many recommendations with regard to legislation and training in South Africa 
as well as the introduction of parenting coordination in the Netherlands.1 

1.2 PROBLEM STATEMENT 

Developments in society and changes in legislation in the jurisdictions of South Africa and the 
Netherlands have resulted in both of a child’s parents having a greater degree of continued 
involvement in his or her life post-divorce or -family separation. A significant number of 
parents and children are affected by divorce annually. In 2015, 25 260 divorces were recorded 
in South Africa, of which 14 045 involved children and affected a total of 22 966 children;2 in 
the same period, 34 232 divorces were recorded in the Netherlands, of which 19 215 involved 

																																																													
1 Where Dutch terminology is used in this study, it is accompanied by an English translation. Translations from 
Dutch to English were obtained from Van Dale Pocketwoordenboek Nederlands-Engels (2016). 
2 Stats SA ‘Statistical Release P0307 – Marriages and Divorce 2015’, available at 
https://www.statssa.gov.za/publications/P0307/P03072015.pdf, accessed on 14 january 2018. 
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children and affected a total of 34 546 children.3 It must be borne in mind that the number of 
children4 affected by divorce accumulates each year and that the total number of children 
affected by divorce at any given time is hence significantly higher than the figures given for a 
specific year. 

To give effect to the demand for continued involvement, legislation in both jurisdictions makes 
provision for parenting plans5 that regulate, inter alia, the contact and care arrangements for 
the children as well as those decisions regarding their children that parents have to make jointly 
post-divorce or -family separation.6 Joint decision-making requires cooperation and 
negotiation between the parents in order for agreement to be reached. In instances where the 
relationship between the parents is characterised by conflict and acrimony,7 it is to be expected 
that disputes about joint decision-making are likely to arise.8 Whilst parents retain the right to 
have these disputes resolved by a court, it is by now generally accepted that litigation, which 
is both costly and time-consuming, may not always be appropriate in these circumstances.9 
Moreover, research is clear about the detrimental effects that ongoing parental conflict post-
divorce or -family separation has on the well-being of children.10 As a result, the need arose 
for a relatively speedy and inexpensive way to resolve such disputes.11 

There is, furthermore, a growing awareness of children’s and parents’ responsibilities and 
rights, which is reflected in international,12 regional13 and national legislation.14 These rights 
include the best interests of the child,15 child participation rights,16 and parents’ and children’s 
rights to have contact with each other.17 Any ADR mechanism which is applied to resolve post-
divorce or -family separation disputes would thus have to protect these rights. 

ADR mechanisms, of which mediation is the most common,18 have been available in both 
South Africa and the Netherlands since the 1990s.19 Whereas mediation can go a long way in 
assisting parents to reach agreement, in instances where no agreement is reached and the 
																																																													
3 Centraal Bureau voor de Statistiek ‘Echtscheiding: Leeftijdsverschil, kinderen, geboorteland, huwelijksduur’, 
available at http://www.statline.cbs.nl/Statweb/publication/?DM=SLNL&PA=60060ned&D1=0-
112,154&D2=a&VW=T, accessed on 18 January 2018. 
4 In both South Africa and the Netherlands, a child is defined as a person under the age of 18. 
5 See chapter 3 paras 3.3.3.4 (South Africa) and 3.4.4.3 (the Netherlands) for more information on parenting plans. 
6 See chapter 3 paras 3.3.3.5 (South Africa) and 3.4.4.3 (the Netherlands) for more information on joint decision-
making post-divorce or -family separation. 
7 It is estimated that in the USA that between 10-15% of divorced parents’ relationships remain highly 
acrimonious; see further chapter 5 para 5.1. 
8 Ter Voert M, Scheidingen 2016: Gerechtelijke Procedures en Gesubsidieerde Rechtsbijstand Factsheet 2017-1 
(2017) 2. 
9 See chapter 5 para 5.1. 
10 Kelly JB, Origins (2014) 17. See further chapter 5 para 5.1. 
11 Which would otherwise have had to be resolved via the courts. 
12 See chapter 2 para 2.2. 
13 See chapter 2 paras 2.3.1 (African regional instruments) and 2.3.2 (European regional instruments). 
14 See chapter 3 paras 3.3 (South African legislation) and 3.4 (Dutch legislation). 
15 See for example chapter 2 para 2.4.2 and chapter 3 paras 3.3.3.1 (South Africa) and 3.4.4.1 (the Netherlands). 
16 See for example chapter 2 para 2.4.3 and chapter 3 paras 3.3.3.2 (South Africa) and 3.4.3.2 (the Netherlands). 
17 See for example chapter 2 para 2.4.5 and chapter 3 paras 3.3.3.3 (South Africa) and 3.4.4.2 (the Netherlands). 
18 See chapter 4 paras 4.2.3 (South Africa) and 4.2.4 (the Netherlands) for more information on mediation. The 
other ADR mechanisms discussed in this research are collaborative law and arbitration. 
19 See chapter 4 paras 4.2.3.1 (South Africa) and 4.2.4.1 (the Netherlands). 
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mediation process has come to an end, parents are no closer to a resolution of their dispute.20 
In South Africa, an additional ADR mechanism – parenting coordination21 – has been 
introduced to assist divorcing or separating families who encounter difficulties in resolving 
disputes about their children upon or after divorce or family separation.22 

Although mediation forms part of this process, parenting coordination differs from it in that 
the parenting coordinator (PC) is given circumscribed decision-making powers in situations 
where an agreement between the parents cannot be mediated.23 The decisions made by the PC 
are binding on the parents, subject to a court of competent jurisdiction deciding otherwise,24 
and can thus have far-reaching consequences for the entire family. 

Despite a well-established tradition of ADR in the Netherlands,25 parenting coordination is 
currently not available in that jurisdiction. However, the Netherlands appears to be in need of 
a form of dispute resolution that includes decision-making, given that in 2016, for instance, 
approximately 4 200 couples seeking divorce required the court to make interim 
recommendations,26 a fact which indicates that the parents were unable to reach agreement on 
certain aspects of their divorce. The present study thus explores the possibility of introducing 
parenting coordination into the Netherlands, thereby adding it to the Dutch ADR repertoire. 

After one decade of existence in South Africa, parenting coordination warrants examination, 
discussion and analysis. When this study commenced, no empirical research had been 
undertaken on the prevalence or practice of this ADR mechanism in South Africa. The study 
hence aims to contribute to academic knowledge and understanding of parenting coordination. 
It aims, furthermore, to provide PCs with a broader understanding of parenting coordination, 
in addition to which information in this thesis may also assist divorcing or separating parents 
who are considering making use of this particular form of ADR. 

1.3 RESEARCH QUESTIONS 

In order to provide an understanding of parenting coordination, this thesis sets out to answer 
two overarching research questions: 

1. What does parenting coordination entail? How has it developed in South Africa? Has 
it been accepted and, if so, to what extent? 

2. Can the practice of parenting coordination, as a form of post-divorce or -family 
separation dispute resolution, be transported to the Netherlands? 

These questions raise a number of sub-questions: 

																																																													
20 For more information about mediation, see chapter 4 para 4.2. 
21 When this study commenced, there was no uniformity of nomenclature, and other terms such as ‘facilitation’ 
and ‘case management’ were used. See further chapter 5 para 5.12. 
22 See chapter 5 section C. 
23 See chapter 5 sections B and C. 
24 See chapter 5 paras 5.1 and 5.12. 
25 See chapter 4 para 4.2.4.1. 
26 Ter Voert M, (2017) supra 3 Figure 2. 
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• Does parenting coordination comply with international and regional obligations? 

• Does the practice of parenting coordination infringe on any individual rights, whether 
legal or constitutional? 

• How frequently is parenting coordination included in South African consent papers or 
settlement agreements? 

• What is the nature of the post-divorce or -family separation disputes which PCs in 
South Africa are requested to resolve? 

• Does parenting coordination make provision for child participation and, if so, to what 
extent does it happen in practice? 

• How often is agreement reached in parenting coordination as opposed to a directive 
issued by the PC? 

• Are there differences and similarities in the way that various professions practise 
parenting coordination in South Africa and, if so, what can be learnt from this? 

• Are there established parenting coordination practices elsewhere in the world which 
can contribute to the development of South Africa’s parenting coordination model? 

• Does parenting coordination offer a better dispute resolution option for families post-
divorce or -separation than other established ADR mechanisms? 

1.4 STUDY BACKGROUND 

The jurisdictions of the USA and Canada27 experience problems similar to those in South 
Africa and the Netherlands with regard to the resolution of disputes between parents post-
divorce or -family separation. In response to a need to find an effective way to assist parents in 
resolving these disputes, parenting coordination emerged as an ADR mechanism in these 
jurisdictions,28 originating in the USA in the late 1980s and being introduced in Canada some 
ten years later.29 These jurisdictions have produced important research into parenting 
coordination,30 along with guidelines for practising it.31 The latter provide extensive 
information about, among other things, the role, function and professional requirements of 
PCs.32 Several states in the USA, as well as certain provinces in Canada, have enacted 
legislation governing the practice of parenting coordination.33 

During the genesis of this study, the question arose, then, of whether South Africa could benefit 
from the experiences of, and research into, parenting coordination in the USA and Canada, and 

																																																													
27 See chapter 5 para 5.1. 
28 Ibid. 
29 Ibid. 
30 See chapter 5 para 5.9.1. 
31 See chapter 5 para 5.3. 
32 See chapter 5 para 5.5. 
33 See chapter 5 para 5.1. 
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of whether the practice of parenting coordination in these jurisdictions was comparable to that 
in South Africa.34 

However, before the parenting-coordination practices in these three jurisdictions could be 
compared with each other, it was necessary to obtain greater information about the state of this 
field in South Africa. As stated above,35 at the time this study began, no empirical enquiry had 
been made into parenting ordination in the country, as a result of which no information about 
its prevalence was available. 36 Furthermore, at the start of this research, no guidelines 
regarding parenting coordination had been developed to regulate its practice or set standards 
as to the professional requirements of PCs in South Africa. During the course of this research, 
however, such guidelines did come into existence,37 raising the question of how the practice of 
parenting coordination compares with the ‘theory’ of the (aspirational) guidelines.38 

Moreover, there was no empirical information about the people who are appointed as PCs in 
South Africa,39 the types of disputes that are referred to them,40 the circumstances in which a 
PC should be appointed,41 or PCs’ personal experiences of parenting coordination.42 In order 
to gain a thorough understanding of the subject, one would have to research it from the ground 
up, as it were. 

A further question arose, namely whether parenting coordination offers any added value to 
existing ADR mechanisms in South Africa and the Netherlands.43 These ADR mechanisms and 
their effectiveness in resolving post-divorce and -family separation disputes therefore needed 
to be explored first. Moreover, since mediation forms part of parenting coordination,44 it is 
important to establish the what the role and efficacy of mediation are in parenting 
coordination.45 

Parenting coordination as an ADR mechanism has not been without criticism. Before its 
introduction into another jurisdiction, such as the Netherlands, could be considered, the 
advantages of and objections to parenting coordination required examination and ways of 
addressing the criticisms had to be found.46 Since it is currently not legislated for in South 

																																																													
34 See chapter 5 para 5.30. 
35 Para 1.1 above. 
36 See chapter 5 para 5.25 regarding the prevalence of parenting coordination clauses in divorce orders issued in 
the Western Cape High Court. 
37 See chapter 5 para 5.14.2 and Addendum B. 
38 See chapter 5 para 5.29. 
39 See chapter 5 paras 5.25.1 and 5.25.2 for the results of the empirical data obtained from court orders appointing 
PCs in the Western Cape High Court. See also chapter 5 paras 5.26.1 and 5.26.2. 
40 Chapter 5 para 5.26.4. 
41 Chapter 5 para 5.26.8. 
42 Chapter 5 para 5.26.9. 
43 See chapter 4 for a discussion of mediation, collaborative divorce and arbitration in South Africa and the 
Netherlands. 
44 See chapter 5 paras 5.4 (USA and Canada) and 5.15 (South Africa) for more information about the mediatory 
aspect of parenting coordination. 
45 See chapter 5 para 5.26.5. 
46 See chapter 5 paras 5.9 (USA and Canada) and 5.20 (South Africa) for a discussion of the advantages of and 
objections to parenting coordination. See also chapter 5 paras 5.26.3, 5.26.6 and 5.26.7. 
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Africa,47 it is also necessary to ascertain, through a reading of the relevant case law, how the 
courts view parenting coordination.48 

Only once sufficient knowledge and understanding of the practice of parenting coordination in 
South Africa is established, can consideration be given to the possibility of introducing this 
ADR mechanism into the Netherlands. 

1.5 CHOICE OF JURISDICTIONS 

The jurisdictions of South Africa and the Netherlands have been selected for this research since 
they have much in common with regard to children’s rights and parents’ responsibilities and 
rights, including the position of parents and their children upon and after divorce or family 
separation.49 In both jurisdictions, furthermore, parents retain joint parental responsibility for 
their children post-divorce or -family separation, which includes the right to joint decision-
making about their children.50 Both jurisdictions are also signatories to several international 
and regional instruments that make provision for the responsibilities and rights of children and 
their parents.51 What is more, historically, both of the jurisdictions have used ADR 
mechanisms, such as mediation, to resolve family disputes.52 

An additional reason for selecting South Africa for this research is that the author resides 
permanently in South Africa and, as a practising PC, has been exposed to South African 
legislation and case law. She is also a member of the Family Mediation Association of the Cape 
(FAMAC)53 and of the task force responsible for drafting South Africa’s Guidelines for 
parenting coordination.54  

Moreover, the author was born in the Netherlands and, being able to speak and read Dutch as 
well as English, is able to make use of primary sources, such as legislation and case law, in 
both jurisdictions.55 

Lastly, although the introduction of parenting coordination is under consideration in other 
jurisdictions,56 the USA and Canada have been selected for this research on the grounds that 

																																																													
47 The South African Law Reform Commission (SALRC) is currently considering the inclusion of parenting 
coordination in possible ADR legislation; see further chapter 5 para 5.13. 
48 See chapter 5 para 5.18. 
49 As outlined in chapter 3. 
50 See chapter 3 paras 3.3.3.4 (South Africa) and 3.4.4.3 (the Netherlands). 
51 See chapter 2. 
52 See chapter 4 paras 4.2.3 (South Africa) and 4.2.4 (the Netherlands) 
53 See chapter 4 para 4.2.3.4. 
54 See chapter 5 para 5.14.2. 
55 Boele-Woelki K, ‘What Comparative Family Law Should Entail’ ULR (2008) 4(2) 8. See also Boele-Woelki 
K, ‘Combined Comparative Research in the Field of Family Relations: Some Reflections from the Legal 
Perspective’ Journal of Family Research (2015) 27 242 and 251. 
56 Parenting coordination training has taken place in Sweden, Italy, Singapore and Hong Kong; see Deutsch RM, 
Misca G and Ajoku C, ‘Critical Review of Research Evidence of Parenting Coordination’s Effectiveness’ 
(hereinafter Deutsch RM et al.) FCR (2018) 56(1) 120; together with Craig Schneider, this author has presented 
a pilot parenting coordination training programme in Perth, Australia in March 2018. 
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parenting coordination originated in these jurisdictions and the application and practice of 
parenting coordination has been well researched.57 

1.6 METHODOLOGY 

Two research methods were used in this study. Each is described below, along with the reasons 
why it was adopted. 

1.6.1 Comparative legal research 

Comparative legal research is the most important research method used in this thesis. The aim 
thereof is to establish similarities and differences between (at least) two legal systems, to 
explain the causes of the similarities and differences, and to evaluate the solutions.58 The 
comparative research in this thesis concerned four areas, namely: 

• International, African and European regional instruments, in order to establish the 
extent to which children’s and parents’ responsibilities and rights are protected 
internationally as well as in these two regions;59 

• family law in South Africa and the Netherlands, in order to establish the responsibilities 
and rights of children and their parents in these two jurisdictions;60 

• existing ADR mechanisms (other than parenting coordination) in South Africa and the 
Netherlands, in order to determine the extent to which these two jurisdictions have 
embraced ADR in family law matters and to establish whether children’s and parents’ 
rights are protected by these ADR mechanisms;61 and 

• parenting coordination as practised in South Africa, on the one hand, and the USA and 
Canada on the other, in order to compare the practice of parenting coordination in these 
two jurisdictions (where parenting coordination is already well established) with that in 
South Africa.62 

The findings of comparative legal research can be presented either successively or 
simultaneously.63 The successive comparison method was used in comparing the International, 
African and European regional instruments; family law in South Africa with the Netherlands; 
and parenting coordination in South Africa with that in the USA and Canada. The purpose of 
this was to present the situation in each jurisdiction or region first – and thereby provide the 
reader with a clear understanding in each case – before proceeding to make comparisons. In 
chapter 4, though, both the simultaneous as well as the successive comparative methods were 
																																																													
57 See further chapter 5 Section A. 
58 Boele-Woelki K, (2015) supra 240-241; Venter F, F, Van der Walt CFC, Van der Walt AJ, Pienaar GJ, Olivier 
NJJ and Du Plessis LM, ‘Regsnavorsing: Metode en Publikasie’ (hereinafter Venter F et al.) (1990) 208-209. 
59 Chapter 2. 
60 Chapter 3. 
61 Chapter 4. 
62 Chapter 5 section B. 
63 Boele-Woelki K, (2008) supra 8; Venter F et al., (1990) supra 238. 
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utilised, the purpose thereof being to provide the reader with a general understanding of each 
ADR mechanism before going on to describe and compare the applicable situation in each 
jurisdiction. 

In order to provide the reader with a brief historical background of the two main jurisdictions 
examined in this research, namely South Africa and the Netherlands, the thesis also contains 
elements of legal historical research.64 Furthermore, chapters 2-5 include a review of the 
relevant literature65 as well as the most recent research in order to provide the reader with an 
overview of the current academic thinking and research findings regarding the concepts 
discussed in this thesis. 

1.6.2 Empirical research 

Both quantitative and qualitative descriptive empirical research methods66 were used in this 
thesis in order to collect information about the prevalence of parenting coordination in the 
Western Cape Province of South Africa and its application by PCs in this province. The 
empirical research into parenting coordination was conducted only in South Africa, seeing as 
this form of ADR is not (yet) available in the Netherlands; also, the author resides in South 
Africa and is therefore more familiar with this jurisdiction.67 

There is, furthermore, a distinction between longitudinal and transversal descriptive research.68 
In this thesis both methods are used. The longitudinal descriptive method is used in the 
collection of data spanning six years regarding the frequency with which parents chose to 
include a facilitation clause (as it was then known)69 in their consent papers or settlement 
agreements.70 The transversal method is used to describe a situation at the time at which the 
data were collected;71 in the case of this study, it is applied to data which were obtained by 
means of a questionnaire the author sent to all practising PCs in the Western Cape at a specific 
time.72 

1.7 CHAPTER OUTLINE 

Parenting coordination is an ADR mechanism which is principally employed in the context of 
divorce and family separation; as such, a first step in the study is to establish the position of 
parents and their children upon or after divorce or family separation in the jurisdictions of 
South Africa and the Netherlands. In order to locate national legislation in South Africa and 
the Netherlands within a wider framework, chapter 2 examines various international and 

																																																													
64 Chapter 3 paras 3.2.1 (South Africa) and 3.2.2 (the Netherlands). See also Venter F et al., (1990) supra 221. 
65 Venter F et al., (1990) supra 249. 
66 Boele-Woelki K, (2015) supra 245; Venter F et al., (1990) 246. 
67 Boele-Woelki K, (2015) supra 250. 
68 Venter F et al., (1990) supra 246. 
69 At the outset of this thesis, the term ‘facilitation’ was used to describe what later became known as ‘parenting 
coordination’. 
70 See chapter 5 section D. 
71 Venter F et al. (1990) supra 246. 
72 See chapter 5 section D for an analysis of the information obtained from the questionnaire. 
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regional instruments to consider provisions of theirs relating to parental responsibilities and 
rights, the best interests of the child, child participation, as well as the rights of children and 
parents to have contact with one another. Set against this backdrop, chapter 3 undertakes a 
review of national relevant legislation in South Africa and the Netherlands. 

Chapter 4 seeks to put the ADR mechanism of parenting coordination into context, doing so 
by exploring the extent to which other ADR mechanisms in South Africa and the Netherlands, 
namely mediation, collaborative divorce and family law arbitration,73 are practised. 

Chapter 5 turns to discuss parenting coordination. Since parenting coordination originated in 
the USA and Canada and has strongly influenced its development in South Africa, parenting 
coordination in these jurisdictions is discussed first. This is followed by an examination of the 
significant debates that currently surround parenting coordination in South Africa, including 
the development of South African Guidelines, a review of the South African literature on the 
practice of parenting coordination, a discussion of the South African legislative framework 
within which parenting coordination currently operates and an analysis of the available case 
law. 

Thereafter, the empirical research into parenting coordination in South Africa, which was 
conducted to obtain a scientific basis for the prevalence and practice of parenting coordination, 
is discussed and analysed. A comparison of the practice of parenting coordination in the 
Western Cape with the standards proposed in the South African Guidelines as well as the 
practice of parenting coordination in South Africa on the one hand, and the USA and Canada 
on the other, concludes this chapter. 

While the answers to the first overarching question and the sub-questions are considered 
throughout this thesis, they are presented in a unified, synthesised form in chapter 6.74 
Thereafter, the thesis discusses the consequences of the differences that were found between 
the practice of parenting coordination in the Western Cape and the provisions of the South 
African Guidelines.75 On the strength of this analysis, a number of recommendations are made 
with regard to legislation and the content of a comprehensive parenting coordination training 
programme for PCs in South Africa.76 

One of the advantages of comparative research is the opportunity to introduce one’s own legal 
culture to that in another jurisdiction.77 Accordingly, chapter 6 concludes this thesis by making 
an attempt to explore the possibility of introducing parenting coordination into a mediation-
oriented jurisdiction such as the Netherlands. 

																																																													
73 Family law arbitration is not (yet) permitted in South Africa, but there is a strong push from South African 
family lawyers to change the legislation in this regard. See further chapter 4 para 4.4.3.2. 
74 See para 1.3 above. 
75 See chapter 6 para 6.3.2. 
76 See chapter 6 paras 6.6.1 and 6.6.2. 
77 Venter F et al., (1990) supra 216. 
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CHAPTER 2: 
INTERNATIONAL AND REGIONAL INSTRUMENTS: 
RELEVANCE TO THE RIGHTS OF CHILDREN, 
THEIR PARENTS AND THE PARENT-CHILD 
RELATIONSHIP POST-DIVORCE OR -FAMILY 
SEPARATION AND REFERENCES TO ADR 
MECHANISMS 

2.1 INTRODUCTION 

This chapter explores international and regional (African and European) instruments in the 
context of their relevance to the rights and responsibilities of children, to those of their parents, 
and to the parent-child relationship upon or after divorce or family separation; it also highlights 
references to ADR processes that are applicable to the resolution of disputes arising from the 
consequences of divorce or separation. In order to provide historical context to the development 
of these rights, the instruments under each heading are presented in their chronological order 
of adoption or ratification. 

However, the instruments referred to in this chapter employ a variety of technical terms that 
require some explanation before one proceeds to an overview of the instruments themselves. 
As an aid to understanding, then, the terms are presented in alphabetical order below, along 
with a short explanation of what they mean. 

• Accession: An act by which a State signifies its agreement to be legally bound by the 
terms of a particular treaty or convention. The term is used specifically in Hague 
Conventions and in respect of non-member states – because they are not members, they 
are not eligible to ratify a convention, but can become party to it acceding to it. This is 
an option only once the convention has entered into force.1 

• Charter: The term is used for particularly formal and solemn instruments.2 

																																																													
1 Previously available at https://www.hcch.net/en/faq, question [m], accessed on 14 January 2018. 
2 UNICEF, Introduction to the Convention on the Rights of the Child, Definitions, available at 
https://www.unicef.org/crc/files/Definitions.pdf, accessed on 14 January 2018. See paras 2.3.1.2, 2.3.1.3,  2.3.1.4 
and 2.3.2.2.e below. 
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• Commission on European Family Law (CEFL) Principles: A CEFL Principle is not 
binding and has no legal status, but serves as ‘a frame of reference and a source of 
inspiration for legislatures in their quest to modernise their family laws’.3 

• Convention: The term ‘convention’ is synonymous with ‘treaty’ and usually reserved 
for formal multilateral treaties that are open to the international community as a whole. 
Conventions are normally negotiated under the auspices of an international organisation 
and require ratification. Once ratified, a State Party agrees to put measures and 
legislation in place compatible with the convention’s obligations and duties.4 

• Covenant: A covenant is similar to a convention. 5 

• Declaration: A declaration is inspirational in its intent and often lays the foundation for 
future conventions and covenants. A declaration is not always a legally binding 
document, but may gain binding character as customary law at a later stage.6 

• Directive: A directive is a legislative act that sets out a goal that all European Union 
member countries must achieve. It is up to the individual member countries to devise 
their own laws on how to reach these goals.7 

• Protocol: A protocol is an instrument that establishes additional rights and obligations 
to a treaty and usually requires independent ratification. Often it is adopted on the same 
day as the treaty, and contains obligations to which not all the parties consented, thus 
allowing for a two-tier system.8 

• Ratification: An act by which a State signifies its agreement to be legally bound by the 
terms of a particular instrument such as a treaty or a convention. Ratification is usually 
preceded by signature. A country that has ratified a particular instrument is referred to 
as a State Party.9 

• Recommendation: A recommendation is not binding and therefore has no legal 
consequences. When an institution such as the Council of Europe issues a 

																																																													
3 Boele-Woelki K and Martiny D, ‘The Commission on European Family Law (CEFL) and its Principles of 
European Family Law Regarding Parental Responsibilities’ ERA (Academy of European Law) Forum (2007) 
8 126. Also available at www.ceflonline.net, accessed on 2 April 2016. See para 2.3.2.3.e. 
4 UNICEF, Introduction to the Convention on the Rights of the Child, Definitions, available at 
https://www.unicef.org/crc/files/Definitions.pdf, accessed on 14 January 2018. See paras 2.2.1.3, 2.2.2.1, 2.2.2.2, 
2.2.2.3, 2.3.2.2.a, 2.3.2.2.b, 2.3.2.2.c and 2.3.2.2.d below. 
5 The word ‘covenant’ originates from Biblical times and refers to conditional agreements between God and 
humanity, for example Genesis 2 15-17. See para 2.2.1.2 below. 
6 UNICEF, Introduction to the Convention on the Rights of the Child, Definitions, available at 
https://www.unicef.org/crc/files/Definitions.pdf, accessed on 14 January 2018. See para 2.2.1.1 below. 
7 European Union, Regulations, Directives and other acts, available at https://europa.eu/european-union/eu-
law/legal-acts_en, accessed on 18 January 2018. See para 2.3.2.2.g below. 
8 UNICEF, Introduction to the Convention on the Rights of the Child, Definitions, available at 
https://www.unicef.org/crc/files/Definitions.pdf, accessed on 14 January 2018. See para 2.3.2.2.a below. 
9 UNICEF, Introduction to the Convention on the Rights of the Child, Definitions, available at 
https://www.unicef.org/crc/files/Definitions.pdf, accessed on 14 January 2018. 
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recommendation, it provides the Council with an opportunity to make its views known 
without imposing any legal obligations on its members.10 

• Regulation: A binding legislative act of the European Union immediately enforceable 
as law in all member states.11 

• Treaty: See the definition of ‘Convention’ above. 

• White Paper: An initial document containing the proposal of principles, which are 
disseminated to stakeholders for comment. Such principles may be considered as a 
possible model for future instruments such as conventions or recommendations.12 

Each section below provides a brief historical overview of the selected instruments before 
focusing on aspects of theirs most relevant to the study at hand (it is beyond the scope of this 
research to discuss them in any detail further than that). 

2.2 INTERNATIONAL ORGANISATIONS AND 
INSTRUMENTS 

This section examines two categories of international instruments: those adopted by the United 
Nations (UN), and those agreed to by the Hague Conference on Private International Law 
(HCCH). Whereas the Netherlands has ratified all the instruments below, South Africa, whilst 
having ratified all the UN instruments, has acceded to only one of the Hague Conventions. 

2.2.1 The United Nations 

The pre-eminent international organisation is the UN, which came into existence in 1945 when 
representatives of 50 nations drew up the UN Charter.13 One of the aims of the UN Charter is 
to achieve international cooperation in promoting and encouraging respect for human rights 
and for fundamental freedoms for all.14 Since the UN’s inception in 1945, its membership has 
grown to 193.15 Member states are represented in the General Assembly where issues of 
international relevance are debated. Both the Netherlands and South Africa are founding 
members of the UN.16 The principal judicial organ of the UN is the International Court of 

																																																													
10 European Union, Regulations, Directives and other acts, available at https://europa.eu/european-union/eu-
law/legal-acts_en, accessed on 18 January 2018. See paras 2.3.2.3.a, 2.3.2.3.b and 2.3.2.3.d below. 
11 European Union, Regulations, Directives and other acts, available at https://europa.eu/european-union/eu-
law/legal-acts_en, accessed on 18 January 2018. See para 2.3.2.2.f below. 
12 Foreword to the CJ-FA Report on Principles Concerning the Establishment and Legal Consequences of 
Parentage – ‘The White Paper’, available on https://www.coe.int/t/dghl/standardsetting/family/CJ-FA_2006_4e 
Revised White Paper.pdf, accessed on 14 January 2018. See para 2.3.2.3.c below. 
13 Available on the UN website: https://www.un.org/, accessed on 14 January 2018. 
14 Article 1 para 3 of the UN Charter, available at https://www.un.org, accessed on 14 January 2018. 
15 Available on the UN website. 
16 Member states of the UN are bound by international laws in terms of the Vienna Convention on the Law of 
Treaties of 1969 (VCLT). The VCLT is a multilateral treaty which contains the rules governing the making or 
concluding, observance, application, interpretation, amendment and termination of treaties. Article 26 of the 
VCLT states that a treaty in force is binding upon the parties to it and must be performed by them in good faith. 
Article 27 of the VCLT stipulates that, once party to a treaty, a state may not invoke the provisions of its internal 
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Justice, constituted in terms of the Statute of the International Court of Justice,17 which is tasked 
with settling legal disputes in accordance with international law.18 

Three international UN instruments, binding on both the Netherlands and South Africa, make 
reference to the rights of children, to that of their parents, to the parent-child relationship post-
divorce or -family separation, and to ADR mechanisms. They are highlighted below. 

2.2.1.1 The Universal Declaration of Human Rights (UDHR) 

The UDHR was adopted by the UN General Assembly in 1948 and is the first global expression 
of rights to which all human beings are entitled.19 The UDHR forms part of the International 
Bill of Human Rights.20 On the day of adoption, the Netherlands voted in favour and the then 
Union of South Africa abstained. South Africa’s system of apartheid21 clearly violated several 
articles of the UDHR and placed the country at odds with the international community and 
international law.22 South Africa’s first democratically elected president, Nelson Mandela, 
affirmed the country’s commitment to several international instruments, among them the 
UDHR and UN Charter.23 Although the UDHR, as a resolution of the General Assembly of the 
UN, is not legally binding on states, it has had a major impact on human rights conventions 
and served as the foundation for the International Covenant on Civil and Political Rights,24 the 
Convention for the Protection of Human Rights and Fundamental Freedoms,25 and the African 
Charter on Human and People’s Rights;26 its principles also inform the United Nations 
Convention on the Rights of the Child.27 

Article 1 of the UDHR refers to equal rights to all human beings. Inclusive wording such as 
‘everyone’,28 ‘no-one’,29 and ‘all’30 is used throughout the document, and it can be assumed 
that the rights enshrined in the UDHR are applicable in equal measure to children and parents. 
Article 16 addresses the rights of the family: article 16(3) describes the family as the ‘natural 

																																																													
law as justification for its failure to honour its treaty obligations. The Netherlands acceded to the VCLT in 1985. 
South Africa, although not a party to the VCLT, follows its provisions as a matter of customary international law; 
see https://treaties.un.org/, accessed on 14 January 2018. 
17 Statue of the International Court of Justice, available at http://www.icj-
cjj.org/documents/index.php?p1=4&p2=2&p3=0, accessed on 18 January 2018. 
18 Article 92 of the UN Charter. 
19 Full text available at https://www.un.org/en/universal-declaration-human-rights, accessed on 14 January 2018. 
20 The International Bill of Human Rights consists of the UDHR, the International Covenant on Economic, Social 
and Cultural Rights (ICESCR), and the International Covenant on Civil and Political Rights (ICCPR) and its two 
Optional protocols, available at https://www.ohchr.org/, accessed on 14 January 2018. 
21 From 1948 till the beginning of the 1990s, South Africa was governed by the National Party, which subscribed 
to a policy of racial discrimination and denial of human rights known as apartheid. South Africa therefore did not 
become a party to any international or regional human rights conventions during the apartheid years. See also 
chapter 3 para 3.2.1.1. 
22 Dugard J, Public International Law Revision Service 2 (1998) 13-8. 
23 Opening of the second session of Parliament on 17 February 1995. 
24 See para 2.2.1.2 below. 
25 See para 2.3.2.2.a below. 
26 See para 2.3.1.2 below. 
27 See para 2.2.1.3 below. 
28 For example, articles 2, 3, 6 and 8 of the UDHR. 
29 For example, articles 4, 5 and 9 of the UDHR. 
30 For example, article 7 of the UDHR. 
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and fundamental group unit of society’, and states that the family is entitled to protection by 
society and the state. The only specific references to children occur in two articles – article 
25(2), which states that all children, whether born in or out of wedlock, shall enjoy the same 
social protection, and article 26, which refers to the right to education. 

Men and women enjoy equal rights irrespective of marital status, and the family, as the ‘natural 
and fundamental group unit of society’ is entitled to protection.31 Article 29 refers to everyone’s 
duties to the community ‘in which alone the free and full development of his personality is 
possible’.32 

2.2.1.2 The International Covenant on Civil and Political Rights (ICCPR) 

The ICCPR33 is one of two international covenants34 on human rights. It was adopted by the 
UN General Assembly in 1966,35 entered into force in 1976, and, together with the UDHR, 
forms part of the International Bill of Human Rights.36 The ICCPR entered into force in the 
Netherlands in 1979 and in South Africa, in 1999.37 

Two articles of the ICCPR, articles 23 and 24, are relevant to children’s and parents’ rights 
post-divorce or -family separation. Article 23 protects the bond between parent and child from 
the point of view of protection of the family38 and provides for the necessary protection of 
children in the event of the dissolution of marriage.39 In its general comment on article 23, the 
Human Rights Committee, established in terms of article 28 of the ICCPR, emphasises the 
equality of rights and responsibilities in the family during and upon dissolution of marriage, 
stating that ‘any discriminatory treatment in regard to the grounds and procedures for 
separation or divorce, child custody, maintenance or alimony, visiting rights or the loss or 
recovery of parental authority must be prohibited, bearing in mind the paramount interest of 
the children in this connection’.40 

Article 24 lays down the rights of a child to protection by his or her family, society and the 
State. The Human Rights Committee, in its general comment on article 24, emphasises the 
protection of children in the event of their parents’ divorce and states that ‘[i]f the marriage is 
dissolved, steps should be taken, keeping in view the paramount interest of the children, to give 

																																																													
31 Articles 16(1) and 16(3) of the UDHR. 
32 Article 29(1) of the UDHR. See also para 2.4.6 below on children’s duties. 
33 Full text available at https://treaties.un.org/, accessed on 14 January 2018. 
34 The other covenant is the International Covenant on Economic, Social and Cultural Rights (ICESCR). Aside 
from its article 10, which refers to assistance and protection that should be accorded to the family; article 12.2(a), 
which refers to the healthy development of the child in the context of infant mortality; and article 13, which refers 
to the right to education, there is no specific reference to children and parents or their rights post-divorce or -
separation. The ICESCR is thus not included in this chapter. 
35 United Nations Treaty Collection, available at https://treaties.un.org/, accessed on 14 January 2018. 
36 See para 2.2.1.1 above. 
37 United Nations Treaty Collection, available at https://treaties.un.org/, accessed on 14 January 2018. 
38 Article 23(1) of the ICCPR. 
39 Article 23(4) of the ICCPR. 
40 Human Rights Committee General Comment 19, article 23 (Thirty-ninth session, 1990) para 6, available at 
http://www.refworld.org/docid/45139bd74.html, accessed on 18 January 2018. 
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them necessary protection and, so far as is possible, to guarantee personal relations with both 
parents’.41 

2.2.1.3 The United Nations Convention on the Rights of the Child (CRC) 

The UN General Assembly adopted the CRC42 in 1989, with the Netherlands and South Africa 
ratifying it in 1995.43 

Whereas the rights set out in the ICCPR and the UDHR apply to both adults and children, the 
CRC refers specifically to children’s rights. The CRC has been ratified by 197 States Parties,44 
making it the world’s most prominent and widely ratified convention regarding the protection 
of children’s rights.45 Its Preamble also makes reference to pre-existing international 
instruments such as the UDHR and the ICCPR. 

In the context of children’s rights upon or post-divorce or -family separation, several articles 
of the CRC are of relevance.46 Article 3(1) creates the obligation on States Parties that the 
general principle of the best interests of the child should be ‘a primary consideration’ in all 
actions concerning children. The best interests principle is also explicitly referred to in several 
other articles of the CRC.47 The UN Committee on the Rights of the Child (hereafter the 
Committee), established in terms of article 43 of the CRC,48 has identified four fundamental 
values of the CRC of which the child’s best interests, as articulated in article 3, and the child’s 
right to be heard, as articulated in article 12, are two.49 The Committee emphasises that 
whenever a decision is to be made that affects a child, there is an obligation on the States Parties 
to evaluate the impact of the decision on the child. The justification offered for such a decision 
has to show that the best interests the child have been respected.50 

The Committee states further that the concept of the best interests of the child is flexible and 
has to be applied on a case-by-case basis.51 It warns that the flexibility of this right leaves room 
for manipulation, for example by parents seeking to defend their own interests in custody 
disputes.52 

																																																													
41 Human Rights Committee General Comment 17, Thirty-fifth session (1989) article 24 para 6. 
42 Full text available at www.ohchr.org/, accessed on 14 January 2018. 
43 United Nations Treaty Collection, available at https://treaties.un.org, accessed on 14 January 2018. 
44 The exception is the USA, which became a signatory in 1995 but has not yet ratified the CRC; see 
www.ohchr.org/, accessed on 14 January 2018. 
45 Skelton A, ‘The Development of a Fledgling Child Rights Jurisprudence in Eastern and Southern Africa Based 
on International and Regional Instruments’ African Human Rights Law Journal (2009) 9 483. 
46 These rights are equally applicable before and upon divorce. 
47 Articles 9, 10, 18, 20, 21, 37(c), 40(2)(b)iii of the CRC. See also UN Committee on the Rights of the Child 
General Comment No 14 (2013) para 3. 
48 The UN Committee on the Rights of the Child, established in terms of article 43 of the CRC, publishes general 
comments to ‘clarify the normative contents of specific rights provided for under the CRC [...] as well as guidance 
about practical measures of implementation’, available at https://www.crin.org/, accessed on 14 January 2018. 
49 The other two fundamental values of the CRC are the right to non-discrimination and the right to life and 
development, UN Committee on the Rights of the Child General Comment No 12 (2009) para 2. These rights are 
also referred to as ‘the four p’s’: provision, participation, protection and prevention. 
50 UN Committee on the Rights of the Child General Comment No 14 (2013) para 6(c). 
51 UN Committee on the Rights of the Child General Comment No 14 (2013) paras 32 and 33. 
52 UN Committee on the Rights of the Child General Comment No 14 (2013) para 34. 
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The child’s best interests and the right of the child to be heard are interdependent on each other. 
One way of identifying the best interests of a child is through meaningful child participation. 
Article 12(1) confers a right on a child to have his or her views heard, and obliges States Parties 
to give due weight to the child’s views in accordance with the age and maturity of the child. 
No minimum age for hearing the views of the child is provided. As in the determination of the 
best interests of a child, the views of the child have to be assessed case by case.53 Article 12(2) 
grants the child the right to be heard in any judicial and administrative proceedings affecting 
him or her. 

Importantly, the Committee lists the divorce or separation of the child’s parents as one of the 
main civil judicial proceedings requiring the child to be heard, stating that ‘all legislation on 
separation and divorce has to include the right of the child to be heard by decision-makers and 
in mediation processes’.54 Administrative proceedings in this context include decisions about 
the child’s education and living arrangements post-divorce or -family separation. The 
Committee recommends the use of ADR mechanisms such as mediation and arbitration in these 
proceedings.55 

Articles 5, 7, 9 and 10 of the CRC concern the rights of a child in relation to his or her parents 
and the parental responsibilities and rights of parents towards their child or children. Article 5 
places a duty on States Parties to respect the responsibilities, rights and duties of parents to 
provide appropriate direction and guidance to a child in accordance with the ‘evolving 
capacity’ of the child. Article 7(1) confers on a child the right to know and be cared for by his 
or her parents, while article 9 refers to instances where a child may be separated from his or 
her parents; article 9(1) obliges States Parties to ensure that a child is not separated from his or 
her parents against the parents’ wishes, unless such separation is in the best interests of the 
child. Should there be any proceedings pursuant to article 9(1), the child and his or her parents 
have the right to participate in the proceedings and make their views known.56 Similarly, if a 
child is separated from one or both parents, for example through divorce or separation, article 
9(3) provides protection of the relationship between the child and his or her parents by obliging 
States Parties to respect the right of a child to ‘maintain personal relations and direct contact 
with both parents on a regular basis’, except if it is not in the child’s best interests. The marital 
status of the parents of a child is irrelevant, since the rights contained in articles 7 and 9 do not 
distinguish between married, cohabiting or divorced parents: in other words, the emphasis is 
on the child’s relationship with his or her parents, irrespective of their marital status. In turn, 
article 10(2) refers to the rights of a child to, save in exceptional circumstances, maintain 
‘personal relations and direct contacts’ with both parents. 

2.2.1.4 Summary 

The three international instruments above show a progression from underlining the need for 
the protection of children to conferring rights on children. In the UDHR (1948), children’s 
rights are not referred to specifically; instead, children’s need for protection irrespective of 
																																																													
53 UN Committee on the Rights of the Child General Comment No 12 (2009) para 29. 
54 UN Committee on the Rights of the Child General Comment No 12 (2009) para 52. 
55 UN Committee on the Rights of the Child General Comment No 12 (2009) para 32. 
56 Article 9(2) of the CRC. 
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their parents’ marital status is emphasised. Almost thirty years later, the ICCPR (1976) again 
underscored the need for the protection of children in the event of the dissolution of their 
parents’ marriage, emphasising the equality of the rights and responsibilities of both parents 
with regard to the care of and contact with their children both during and upon dissolution of 
marriage. A little more than a decade later, the CRC (1989) switched the emphasis from the 
need for protection of the child to a declaration of the rights of the child, highlighting both the 
best interests of the child as a primary consideration and the right of the child to be heard in all 
actions concerning him or her.57 Sloth-Nielsen and Mezmur rightly say that the CRC marks a 
shift from ‘welfarist protectionism’ to a ‘rights-based philosophy of children’s rights’.58 

2.2.2 Hague Conventions and the Hague Conference on Private International 
Law (HCCH) 

The three Hague Conventions described below59 are conventions of the HCCH.60 The HCCH 
currently has 81 members, including both the Netherlands (since 1955) and South Africa (since 
2002).61 The conventions of the HCCH are governed by a statute which is also an international 
agreement.62 In terms of article 1 of the statute of the HCCH, the purpose of the HCCH is ‘to 
work for the progressive unification of the rules of private international law’.63 The role of the 
HCCH is to negotiate and draft multilateral treaties or conventions in different fields of private 
international law, including matters concerning the status and protection of children and 
relations between spouses.64 In terms of the hierarchy of sources, the following order is 
decisive: first, the wording of the provisions of the Convention; secondly, the Explanatory 
Reports interpreting the Convention;65 and, lastly, the Practice Guides meant to support 
effective implementation of the Conventions.66 

																																																													
57 See, by way of comparison, articles 16(1)(d) and (f) of the United Nations Convention on the Elimination of 
All Forms of Discrimination against Women (entry into force in 1981, ratified by the Netherlands in 1991 and 
South Africa in 1995). These refer to the interests of children, with regard to the rights and responsibilities of 
parents or guardians in matters relating to their children, as ‘paramount’; see www.ohchr.org/, accessed on 14 
January 2018. 
58 Sloth-Nielsen J and Mezmur BD, ‘A Dutiful Child: The Implications of Article 31 of the African Children’s 
Charter’ JAFL (2008) 52(2) 170. 
59 Respectively of 1980, 1997 and 2007. 
60 The first session of the HCCH was convened in 1893; see https://www.hcch.net/, accessed on 14 January 2018. 
61 See https://www.hcch.net/, accessed on 14 January 2018. 
62 The Statute of the HCCH, which was adopted during the seventh session of the HCCH in 1951 and entered into 
force in 1955, is available on the HCCH website: https://www.hcch.net/en/instruments/conventions/full-text, 
accessed on 14 January 2018. 
63 The full text of the Statute of the Hague Conference on Private International Law is available at 
https://www.hcch.net/en/instruments/conventions/full-text, accessed on 14 January 2018. 
64 HCCH, available at https://www.hcch.net/, accessed on 14 January 2018. 
65 The HCCH publishes Explanatory Reports on each of The Hague Conventions, with the aim of providing 
information to the public ‘as to the sense intended’ for a particular Convention; see https://www.hcch.net/, 
accessed on 14 January 2018. 
66 HCCH Guides to Good Practice, available at https://www.hcch.net/en/publications-and-
studies/publications2/guides-to-good-practice, accessed on 14 January 2018. 
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2.2.2.1 The Hague Convention on the Civil Aspects of International Child Abduction 
(the 1980 Convention) 

The 1980 Convention67 is one of the most widely ratified Hague conventions, with 74 out of 
80 member states of the HCCH – among them the European Union, which is also a member – 
and 25 non-member states having ratified it to date.68 The Convention was ratified by the 
Netherlands in 1990, and by South Africa in 1997.69 

In terms of article 4, the 1980 Convention limits its application to children under the age of 16. 
The 1982 Explanatory Report indicates that there was ‘virtually no dispute’ in setting the age 
at which the 1980 Convention ceases to be applicable at 16.70 The age limit was justified in 
that it was decided that a person over 16 ‘generally has a mind of his own which cannot easily 
be ignored by [his] parents or by a judicial or administrative authority’, and hence no action or 
decision based upon the provisions of the 1980 Convention can be taken in respect of a child 
after his or her sixteenth birthday.71 

Although the 1980 Convention does not specifically make mention of mediation, article 7(c) 
requires the Central Authorities72 to ‘secure the voluntary return of the child or to bring about 
an amicable resolution [emphasis added] of the issues’. Article 10 obliges the Central 
Authority to ‘[take] all appropriate measures in order to obtain the voluntary return of the 
child’. One way of achieving the voluntary return of a child is through mediation, which is 
regarded as a particularly useful ADR mechanism in cases where the parties intend to have an 
ongoing relationship, such as in family disputes involving children.73 The Guide to Good 
Practice – Mediation (the Mediation Guide),74 emphasises the increasing importance of 
bringing about an agreed-upon resolution by using an ADR mechanism such as mediation to 
resolve cross-border family disputes.75 The Mediation Guide describes several situations that 
illustrate the usefulness and appropriateness of mediation. The uses include facilitating the 
voluntary return of a child; sufficiently securing the contact rights of the left-behind parent; 
establishing a less conflictual framework during the proceedings; facilitating the speedy and 

																																																													
67 Full text available at https://www.hcch.net/en/instruments/conventions/full-text, accessed on 14 January 2018. 
68 See HCCH website at https://www.hcch.net/en/instruments/status-charts, accessed on 14 January 2018. 
69 In South Africa by Act 72 of 1996. This Act was repealed by the Children’s Act 38 of 2005 and incorporated 
in Schedule I of Act 38 of 2005. 
70 Pèrez-Vera E, Explanatory Report on the 1980 Hague Child Abduction Convention (1982) 450, available at 
https://www.hcch.net/en/publications-and-studies, accessed on 14 January 2018. 
71 Pèrez-Vera E, (1982) supra 450. 
72 Article 6 of the 1980 Convention makes provision for contracting states to designate a Central Authority. 
73 Vigers S, Note on the Development of Mediation, Conciliation and Similar Means to Facilitate Agreed Solutions 
in Transfrontier Family Disputes Concerning Children Especially in the Context of The Hague Convention of 
1980 (2006) 5 and Appendix 2 regarding conclusions and recommendations from a selection of regional and 
international meetings. 
74 Guide to Good Practice - Mediation under The Hague Convention of 25 October 1980 on the Civil Aspects of 
International Child Abduction (hereinafter Mediaiton Guide) (2012). The full text is available on the website of 
the HCCH at https://assets.hcch.net/upload/guide28mediation_en.pdf, accessed on 14 January 2018. This practice 
guide is the fifth guide to be developed to support the practical operation of the 1980 Convention. 
75 Mediation Guide (2012) 12-14. 
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safe return of a child; and, in the early stages of a family dispute, assisting in the prevention of 
abduction.76 

The Mediation Guide also supports the involvement of children in mediation, doing so in order 
to give effect to article 13(2) of the 1980 Convention which enables the judicial or 
administrative authority to refuse the return of the child if ‘the child objects to being returned 
and has attained an age and degree of maturity at which it is appropriate to take account of its 
views’. The views of the child need to be obtained in order to assist the judicial or 
administrative authority in establishing whether a child is ‘settled’77 in his or her new 
environment or if there is ‘grave risk that his or her return would expose the child to physical 
or psychological harm or otherwise place the child in an intolerable situation’.78 The Mediation 
Guide suggests that one of the ways in which the views of the child can be obtained is by 
involving him or her in the mediation process.79 

2.2.2.2 The Hague Convention on Jurisdiction, Applicable Law, Recognition, 
Enforcement and Cooperation in Respect of Parental Responsibility and Measures for 
the Protection of Children (the 1996 Convention) 

The 1996 Convention, also referred to as the Hague Convention on Parental Responsibility and 
Protection of Children, entered into force in 2002.80 The Netherlands ratified the 1996 
Convention in 2011; South Africa has neither signed nor ratified it. The 1996 Convention is 
applicable to children ‘from the moment of their birth until they reach the age of 18 years’, 
adding two years to the 1980 Convention.81 

Article 1(1) of the 1996 Convention describes its objects, which include the provision of rules 
on the jurisdiction and applicable law in disputes concerning children and those about parental 
responsibility.82 The preamble confirms that the best interests of the child are ‘a primary 
consideration’, echoing article 3 of the CRC. The best interests of the child are referred to 
throughout the 1996 Convention.83 There are several articles linking the 1996 Convention with 
the 1980 Convention.84 For example, article 50 links the 1996 Convention with the 1980 
Convention by stating that nothing precludes the provisions of the 1996 Convention from being 
invoked for the purposes of obtaining the return of a child who had been wrongfully removed 
or retained. 

																																																													
76 Mediation Guide (2012) 20. 
77 Article 12 of the 1980 Convention. 
78 Article 13(1)(b) of the 1980 Convention. 
79 Mediation Guide (2012) 66. 
80 Full text available at https://www.hcch.net/en/instruments/conventions/full-text, accessed on 14 January 2018. 
81 Article 2 of the 1996 Convention. 
82 The expression ‘parental responsibility’ replaces the phrase ‘relationship subjecting the infant to authority’; see 
the discussion of article 3 of the English translation of the 1961 Hague Convention Concerning the Powers of 
Authorities and the Law Applicable in Respect of the Protection of Minors, in Lagarde P, Explanatory Report on 
the 1996 Hague Child Protection Convention (1998) 543 para 14, available at 
https://www.hcch.net/en/publications-and-studies/details4/?pid=2943, accessed on 18 January 2018. 
83 See articles 8(1), 8(4), 9(1) and 10(1)(b) of the 1996 Convention. 
84 See articles 7, 8 and 9 of the 1996 Convention. 
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Article 1(2) is the first binding international provision which includes parental authority, rights, 
powers and responsibility in its description of parental responsibility.85 In enumerating the 
measures of protection, article 3(b) – referring to custody, care, residence and rights of access 
– makes provision for dealing with children whose parents are divorced or separated.86 Article 
10 provides for protection by a divorce court for a child whose parents are in the process of 
separation or divorce, but the jurisdiction of the court ceases once the proceedings have come 
to an end.87 

The right of a child to be heard is stipulated in article 23(2)(b), echoing article 12(2) of the 
CRC,88 but whereas article 12 of the CRC merely affords a child the right to be heard, article 
23(2)(b) goes one step further in that recognition of measures taken by a contracting state may 
be refused if a child had not been provided the opportunity to be heard.89 In his explanatory 
report, Lagarde points out, however, that this does not imply that a child ought to be heard in 
every case, particularly if the two parents are in agreement about the measure to be taken.90 

With regard to ADR, article 31(b) refers to mediation, conciliation or ‘similar means’ to find 
solutions for the protection of the person or property of a child in situations in which the 1996 
Convention applies. 

2.2.2.3 The Hague Convention on the International Recovery of Child Support and 
Other Forms of Family Maintenance (the 2007 Convention) 

The 2007 Convention entered into force in 2013. The Netherlands is bound by the Convention 
as a result of the approval by the European Commission (EC).91 South Africa, however, has 
not signed it. 

The object of the 2007 Convention is to ensure the effective international recovery of child 
support and other forms of family maintenance.92 It is included in the thesis because of its 
emphasis on mediation as an ADR mechanism to resolve disputes. According to article 6(2)(d), 
one of the functions of Central Authorities is to ‘encourage amicable solutions with a view to 
obtaining voluntary payment of maintenance, where suitable by use of mediation, conciliation 
or similar processes’. The Preamble cites, inter alia, article 3 of the CRC, and states that ‘in all 
actions concerning children the best interests of the child shall be a primary consideration’. 

																																																													
85 Article 1(2) of the 1996 Convention; Nikolina N, ‘The Influence of International Law on the Issue of Co-
Parenting: Emerging Trends in International and European Instruments’ ULR (2012) 8(1) 128. 
86 Article 3(b) of the 1996 Convention. 
87 Article 10(2) of the 1996 Convention. 
88 See para 2.2.1.3 above. 
89 Article 23(2)(b) of the 1996 Convention. 
90 Lagarde P, (1998) supra 585 para 123. 
91The EC as a Regional Economic Integration Organisation (REIO) became a member of the HCCH in 2007; as 
such, the EC can become party to future Hague Conventions. On 1 August 2014, the Netherlands became bound 
by the 2007 Convention as a result of an approval by the EC. 
92 Article 1 of the 2007 Convention. 
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2.2.2.4 Summary 

The 1980, the 1996 and the 2007 Convention emphasise the crucial position that the best 
interests of the child occupies, in addition to which the 1980 and 1996 Conventions emphasise 
the rights of a child to be heard in matters affecting him or her. The right of a child to have and 
maintain contact with his or her parents is implied in the 1980 Convention, but is explicitly 
excluded from the 1996 Convention.93 In making reference to ADR processes by emphasising 
mediation, all three Conventions provide protection of children’s and parents’ rights in disputed 
situations as well as the resolution of disputes by means other than litigation. 

 

2.3 REGIONAL ORGANISATIONS AND INSTRUMENTS 

This section examines African and European regional organisations as well as instruments – 
both binding and non-binding – that are relevant to the study at hand. 

2.3.1 African regional organisations and instruments 

2.3.1.1 The African Union (AU) 

The AU – founded in 1963 as the Organisation of African Unity (OAU)94 and renamed as the 
AU in 200295 – was established in terms of the Constitutive Act of the AU (the AU Act).96 
South Africa became a member state in June 1994 after its first democratic elections, held in 
April 1994. The AU comprises 54 African states.97 

The objectives of the AU include international cooperation that takes due account of the UDHR 
and the UN Charter, as well as the protection of human rights in accordance with the African 
Charter on Human and People’s Rights and other relevant human rights instruments.98 One of 
the principles of the Charter of the OAU was the ‘peaceful settlement of disputes by 
negotiation, mediation, conciliation or arbitration’.99 The AU Act refers to the ‘peaceful 
resolution of conflicts among Member States ... through such appropriate means as may be 
decided upon by the Assembly’, but no mention is made of any specific ADR mechanisms.100 

																																																													
93 Article 4(a) of the 1996 Convention. 
94 See http://www.au.int/, accessed on 14 January 2018. 
95 Ibid. 
96 The AU was launched in South Africa in 2002. The AU Act was adopted in 2000: see http://www.au.int/, 
accessed on 14 January 2018. For a broad description of the transformation of the OAU into the AU, as well as 
more information on the function of the AU, see Dugard J, International Law: A South African Perspective (2011) 
540-566. 
97 The two states that are not members of the AU are the Central African Republic, whose membership was 
suspended ‘until constitutional order is re-established’, and Morocco, which withdrew its membership in 1984: 
see http://www.au.int/, accessed on 14 January 2018. 
98 Articles 3(e) and 3(h) of the AU Act. 
99 Articles III 4 and XIX of the Charter of the OAU, available at http://www.au.int/, accessed on 14 January 2018. 
100 Article 4(e) of the AU Act. 
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The African Court of Justice (the AU Court) was established in 2003 in terms of article 18(1) 
of the AU Act as the principal judicial organ of the AU.101 The role of the court is to interpret 
issues arising from the AU Act.102 A protocol on the merger of the African Court of Human 
and People’s Rights and the AU Court to establish a single court – to be known as the African 
Court of Justice and Human Rights in terms of the Statute of the African Court of Justice and 
Human Rights – was adopted in 2008 and awaits ratification.103 

There is virtually no reference to children and families in the AU Act, other than that the 
functions of the executive council of the AU include the formulation of mother-and-child care 
policies.104 

Three Charters of the AU relating to human rights, the rights and welfare of children and the 
rights of African youth are relevant in the context of the rights of children, their parents and 
the parent-child relationship post-divorce or -family separation. References to ADR processes 
applicable to the resolution of disputes arising from the consequences of divorce or separation 
are highlighted. 

The vision of the AU is of an ‘integrated, prosperous and peaceful Africa’, and the thread of 
cultural values, as well as challenges, particular to Africa can be seen running through the 
Charters discussed below, both in their preambles and in some of the articles.105 

2.3.1.2 African Charter on Human and People’s Rights (Banjul Charter) 

The Banjul Charter106 was adopted by the OAU in 1981 and entered into force in 1986.107 South 
Africa ratified it in 1996.108 

The African Commission on Human and People’s Rights (in this section referred to as the 
Commission) was established as a supervisory mechanism of the Banjul Charter to ‘promote 
human and people’s rights and to ensure their protection in Africa’.109 The Commission 
provides legally non-binding views and recommendations.110 

Moreover, in 1998 the African Court on Human and People’s Rights (AfCHPR) was 
established in terms of article 1 of the Protocol to the Banjul Charter on the Establishment of 

																																																													
101 Article 18(1) of the AU Act operationalised in the Protocol of the Court of Justice of the AU on 11 July 2003. 
102 Article 26 of the AU Act. 
103 Ratification of 15 member states is required; as at February 2014, only five states (South Africa not among 
them) had ratified the Protocol: see http://www.africancourtcoalition.org/, accessed on 14 January 2018. 
104 Article 13(1)(k) of the AU Act. 
105 The vision statement of the AU is available at http://www.au.int/, accessed on 14 January 2018. 
106 So called because it was adopted in Banjul, capital of the Gambia. 
107 The full text of the Banjul Charter is available at 
http://www.achpr.org/files/instruments/achpr/banjul_charter.pdf, accessed on 18 January 2018. 
108 Ibid. 
109 Article 30 of the Banjul Charter. 
110 Articles 52, 53 and 58(2) of the Banjul Charter. 



43	
	

an African Court on Human and People’s Rights (the Protocol), with the intention that the 
AfCHPR shall ‘complement the protective mandate of the [Commission]’.111 

A criticism of the AfCHPR is that it allows individuals and non-governmental organisations 
(NGOs) limited direct access to the Court in terms of article 5(3) of the Protocol.112 The 
AfCHPR is, furthermore, restricted in that it may consider applications from individuals or 
NGOs from a state party only if that state party has made a declaration accepting the 
competence of the AfCHPR to receive cases under article 5(3) read together with article 
34(6).113 As at March 2016, only eight of the 30 state parties to the Protocol had made this 
declaration. South Africa ratified the Protocol in 2002, but has not made the declaration.114 

The Banjul Charter makes only one mention of the child in its provisions. Article 18 refers to 
the protection of the family, and article 18(3) refers to the protection of the rights of ‘the woman 
and the child’, making mention in this regard to ‘international declarations and conventions’. 
Where it refers to individual rights,115 those rights are applicable to children as well since there 
is nothing in the Banjul Charter that indicates otherwise.116 Of relevance to this research are 
article 2, which prevents discrimination on the basis of birth, and article 7, which refers to the 
right of an individual to ‘have his cause heard’ (albeit specifically in legal proceedings). 

The Banjul Charter refers extensively not only to the rights but also the duties of an individual. 
In its Preamble, it states that the enjoyment of rights and freedoms entails the performance of 
duties.117 Chapter II of the Banjul Charter is then devoted to these duties of the individual.118 
Article 27 refers to the duties that the individual has towards his or her family, society, the 
State, other communities and the international community, while article 28 stipulates the duty 
to respect one’s fellow beings without discrimination and ‘to maintain relations aimed at 
promoting, safeguarding and reinforcing mutual respect and tolerance’. Article 29(1) refers to 
eight specific duties that an individual shall have, such as the duty to ‘preserve the harmonious 
development of the family and to work for the cohesion and respect of the family; to respect 
his parents at all times, to maintain them in case of need’. The other duties are serving the 

																																																													
111 Articles 1 and 2 of the Protocol, available at www.african-court.org, accessed on 21 March 2016. The protocol 
came into force in 2004. In June 2008, the AU adopted the protocol which, once appropriately ratified, will merge 
the AfCHPR with the African Court of Justice of the AU to form the African Court of Justice and Human Rights: 
see the Statute of the African Court of Justice and Human Rights. 
112 Dugard J, (2011) supra 561. 
113 See Isanga JM, ‘The Constitutive Act of the African Union, African Courts and the Protection of Human 
Rights: New Dispensation?’ Santa Clara Journal of International Law (2013) 11(2) 288 and 300. 
114 Information available at http://www.african-court.org/, accessed on 14 January 2018. In February 2016, one of 
the eight countries, Rwanda, announced it was to withdraw its acceptance: see http://www.ijrcenter.org/, accessed 
on 14 January 2018. 
115 For example, see references throughout the Banjul Charter to ‘every human being’, ‘every individual’, ‘no-one 
may ...’, ‘every citizen’, and ‘all peoples’. 
116 This view is supported in Viljoen F, ‘Supra-National Human Rights Instruments for the Protection of Children 
in Africa: The Convention on the Rights of the Child and the African Charter on the Rights and Welfare of the 
Child’ CILSA (1998) 31(2) 205. 
117 Preamble of the Banjul Charter. See also a reference to duties in the Preamble of the ICCPR and Article 29(1) 
of the UDHR. 
118 Chapter II, articles 27 to 29 of the Banjul Charter. 
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community, contributing to the defence of one’s country, paying taxes and promoting African 
unity.119 

Okere explains that ‘the conception of the individual who is utterly free such as to be 
irresponsible and opposed to society is not consonant with African philosophy’; accordingly, 
the Banjul Charter contains rights with corresponding duties.120 Okere contrasts the European 
concept of individual human rights with the African conception in which an individual is 
regarded as an integral member of a group, ‘animated by a spirit of solidarity’.121 M’Baye and 
Ndiyaye further explain the difference between the African and European concepts of human 
rights as follows: 

The European conception of human rights, that is to say, a set of principles 
whose essential purpose is to be invoked by the individual against the group 
with which he is in conflict, is not met with in traditional Africa. In Africa, 
the individual, completely taken over by the archetype of the totem, the 
common ancestor or the protective genius, merges into the group.122 

The Banjul Charter has been criticised in that there are many ‘claw-back’ clauses that allow 
African states to restrict human rights and freedoms.123 Isanga cites clauses such as ‘except for 
reasons and conditions previously laid down by law’,124 ‘subject to law and order’,125 and ‘for 
the protection of national security’126 as examples.127 For instance, article 60 of the Banjul 
Charter states that the Commission ‘draws inspiration’ from international law on human and 
people’s rights and instruments such as the UN Charter, the OAU Charter and the UDHR – 
which does not necessarily imply an obligation on the Commission to apply these 
instruments.128 

2.3.1.3 African Charter on the Rights and Welfare of the Child (African Children’s 
Charter, or ACC) 

The ACC was adopted in 1990 by the OAU, came into force in 1999, and was ratified by South 
Africa in 2000.129 It is the first African treaty on children’s rights and builds on the 1979 OAU 
Declaration on the Rights and Welfare of the African Child.130 

																																																													
119 Articles 29 (2)-(8) of the Banjul Charter. 
120 Okere BO, ‘The Protection of Human Rights in Africa and the African Charter on Human and Peoples’Rights: 
A Comparative Analysis with the European and American Systems’ Human Rights Quarterly (1984) 6(2) 145. 
121 Okere BO, (1984) supra 148. 
122 M’Baye K and Ndiaye B, ‘The Organisation of African Unity’ in Vasak K (ed) The International Dimensions 
of Human Rights (1982) 589. 
123 Isanga JM, (2013) supra 276-277. 
124 Article 6 of the Banjul Charter. 
125 Article 8 of the Banjul Charter. 
126 Article 12(2) of the Banjul Charter. 
127 Isanga JM, (2013) supra 276; Dugard J, (2011) supra 554-555. 
128 Isanga JM, (2013) supra 276. 
129 Full text available at http://www.au.int/, accessed on 14 January 2018. 
130 1979 was the International Year of the Child. 
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The monitoring body of the ACC is the African Committee of Experts on the Rights and 
Welfare of the Child (in this section referred to as ‘the Committee’), established in 2002 and 
tasked with the promotion and protection of the rights and welfare of the child.131 States parties 
are required to submit reports to the Committee on the measures they have adopted to give 
effect to the provisions of the ACC and the Committee may investigate these measures.132 It 
may also investigate and assess problems regarding the rights and welfare of the child and 
make recommendations to governments, as well as set out principles and rules aimed at 
protecting the rights and welfare of children in Africa.133 

Although many of its provisions have been modelled on those of the CRC and adherence to the 
principles of the CRC is affirmed in the Preamble, it was felt at the time that Africa was 
underrepresented in the drafting of the CRC, that there were issues peculiar to African children 
which were not included in the CRC, and that there was hence a need for an African Children’s 
Charter.134 This was already alluded to in the Preamble to the 1997 Declaration on the Rights 
and Welfare of the African Child, which states that the OAU is ‘aware of the deep concern of 
African States about the future of African children as inheritors and keepers of African cultural 
inheritance’ and is ‘bearing in mind that the welfare of the African child is inextricably bound 
up with that of its parents and other members of its family, especially the mother’.135 It was 
held, furthermore, that the CRC does not address the African concept of the community’s 
responsibilities and duties, or the role of the extended family in the rearing, adoption and 
fostering of children.136 

The ACC intends to take account of the experience of African children with regard to their 
socio-economic, cultural and traditional circumstances as well as natural disasters, armed 
conflict, exploitation and hunger, all of which provide a distinctively African context for the 
protection of children’s rights and welfare.137 In addition, the ACC refers to specific challenges 
faced by African children by, inter alia, creating measures to be taken to ensure that female 
children who become pregnant before completing their education have the opportunity to do 
so at a later stage; that every child shall have the right to safe drinking water; and that children 
are protected against discrimination on the grounds of race.138 Rwezaura warns, however, that 
the view of childhood in Africa as family property, a concept referred to as ‘wealth-in-people’, 
is in conflict with contemporary ideas of childhood.139 He goes on to say that greater awareness, 

																																																													
131 Part II of the ACC. 
132 Articles 43 and 45(1) of the ACC. 
133 Article 42 of the ACC. See in this regard 002/09 IHRDA and Open Society Justice Initiative (on behalf of 
children of Nubian descent in Kenya) v Kenya (2011), available at http://www.ihrda.org/2013/09/00209-ihrda-
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of the Child: A Socio-legal Perspective (2009) Table 1 55. 
135 Preamble of the 1979 Declaration on the Rights and Welfare of the African Child, available at 
http://www.au.int/, accessed on 14 January 2018. 
136 Viljoen F, (1998) supra 206. 
137 Paras 3 and 6 of the Preamble to the ACC. 
138 Articles11(6),14(2)(c) and 26 of the ACC. 
139 Rwezaura B, ‘Competing “Images” of Childhood in the Social and Legal Systems of Contemporary Sub-
Saharan Africa’ International Journal of Law and the Family (1998) 12 260. This article was written before the 
ACC came into force. 
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protection and promotion of the culture of children’s rights is required before these rights can 
take their place in Africa.140 

Olowu in turn contends that the ACC and the CRC are complementary and that they both 
‘provide a framework through which children and their welfare are increasingly discussed in 
Africa’.141 The ACC refers to the best interests of the child which shall be ‘the primary 
consideration [emphasis added]’ in all actions concerning the child undertaken by any person 
or authority, thereby setting a higher standard than that of article 3 of the CRC.142 Certain rights 
conferred upon the child are conditional upon the ‘best interests of the child’. For example, 
article 9(2) of the ACC stipulates that parents have a duty to provide guidance and direction to 
a child provided that it is in the best interests of the child.143 

In comparing the CRC with the ACC, the ACC may provide better protection of children than 
the CRC, since article 4(1) of the ACC refers to the best interests principle in all actions 
concerning a child by ‘any person or authority’, whereas article 3(1) of the CRC excludes some 
domains such as the family from the reach of the best interests principle.144 The ACC defines 
a child as every human being below the age of 18,145 whereas the CRC adds a rider to its 
definition of a child, namely ‘unless under the law applicable to the child, majority is attained 
earlier’.146 Chirwa contends that this rider may deny children their rights under the CRC.147 On 
the other hand, article 1(3) of the ACC merely ‘discourages’ – rather than prohibits – customs, 
traditions, cultural or religious practices inconsistent with the rights contained in the ACC. This 
allows for the possibility that certain values of Africa’s cultural heritage, such as children being 
regarded as their parents’ property, could come into conflict with article 4(1) of the ACC.148 

Articles 4(2) and 7 of the ACC refer to child participation. Article 4(2) stipulates that the views 
of the child shall be taken into consideration in ‘all judicial or administrative proceedings 
affecting a child’, echoing article 12 of the CRC. Article 7 of the ACC provides for the rights 
of a child to ‘express his opinions freely in all matters [emphasis added]’. Article 4(2) of the 
ACC furthermore prescribes how the views of the child must be heard: ‘either directly or 
through an impartial representative’. However, some duties referred to in the ACC could be 
used to violate children’s rights. For example, article 31(a) stipulates the child’s duty to ‘respect 

																																																													
140 Rwezaura B, (1998) supra 267. 
141 Olowu D, ‘Protecting Children’s Rights in Africa: A Critique of the African Charter on the Rights and Welfare 
of the Child’ The International Journal of Children’s Rights (2002) 10 128. 
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International Journal of Children’s Rights (2002) 10 158. 
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parents, superiors and elders at all times’, which may undermine the child’s participation rights 
and the right to have his or her views taken into consideration as envisaged in article 4(2).149 

Articles 18, 19 and 20 of the ACC refer to the protection of the family and parental 
responsibilities. Article 18 makes provision for the protection of the child upon dissolution of 
the marriage of his or her parents, and also refers to the ‘equality of rights and responsibilities 
of spouses’. Article 19 confers upon the child the right to maintain personal relations and direct 
contact on a regular basis with his or her parents. Article 20 confers on the parents the primary 
responsibility for the upbringing and development of the child as well as several duties, 
including the duty to ensure that the best interests of the child are a basic concern at all times. 

As previously mentioned, the ACC, in addition to granting certain rights and protections, 
devotes an entire article to the duties of the child.150 Sloth-Nielsen and Mezmur regard duties 
as reinforcing rights and children’s fulfilment of age- and ability-appropriate duties as a way 
in which children are equipped for adulthood.151 The child has responsibilities towards his 
family and society and, subject to his age and ability, shall have the duty to, amongst other 
things, work for the cohesion of the family, have respect for parents, superiors and elders, 
preserve and strengthen African cultures and values, and contribute, to the best of his abilities 
and at all times, to the promotion and achievement of African unity.152 Sloth-Nielsen and 
Mezmur also make special reference to article 31(d), which concerns every child’s duty ‘to 
preserve and strengthen African cultural values ... in the spirit of tolerance, dialogue and 
consultation’; the authors maintain that this reflects the kind of ‘peaceable, participative and 
constructive approaches to problem solving, dispute resolution and community organisation 
that characterised pre-colonial African societies’.153 Hence, article 31(d) could be considered 
as a reference to ADR mechanisms in the ACC. 

2.3.1.4 The African Youth Charter (AYC) 

The AYC was adopted in 2006 and came into force in 2009 when 15 member states ratified 
it.154 South Africa was the fourteenth state to ratify the AYC.155 

The Charter defines a ‘youth’ as any person between the ages of 15 to 35 years.156 In its 
Preamble, it states that it is guided by international treaties such as the UDHR, the CRC and 
the ICCPR, and is ‘articulated for the African peoples’ through the Banjul Charter. The AYC 
addresses problems specific to and prevalent in Africa, among them HIV/AIDS, illiteracy, 
restricted access to information, and gender violence.157 The value of African culture is 
affirmed in article 20, which makes reference to traditional practices, cultural values and the 
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150 Article 31 of the ACC. 
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152 Articles 31 (a)–(f) of the ACC. 
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below the age of 35: see http://www.africa-youth.org/, accessed on 14 January 2018. 
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preservation of African languages. Article 20(1)(a) requires that all traditional practices that 
undermine the physical integrity and dignity of women shall be eliminated. 

With regard to the rights of children, the AYC reaffirms the need to take appropriate measures 
to promote and protect the rights of children as outlined in the CRC and the ACC.158 Article 8 
refers to the protection of families, noting that their form and structure vary according to social 
and cultural context. Article 11 relates to youth participation, which is comparable to having 
one’s views heard and taken into consideration as required in the CRC and ACC.159 

Similarly to the ACC, the AYC devotes an entire article to the responsibilities and the duties 
of the youth, which include respect for parent and elders, peer-to-peer education, voluntarism 
and the promotion and preservation of African traditions.160 

2.3.1.5 Summary 

These three African regional instruments contain references to the international instruments 
discussed previously,161 in particular to the best interests rights of the child, the right of the 
child to be heard, and the prominence and protection of the family. What the African 
instruments add to these themes is a codification of the duties and responsibilities that children 
and individuals (which would include children and their parents) are deemed to have to the 
family, community and the unification of the African continent. 

None of the African instruments make direct reference to ADR mechanisms. The commentaries 
and guides to good practice available to the international and European regional instruments 
are absent in the African regional instruments.162 Whereas the European Court of Human 
Rights163 has produced a significant amount of case law interpreting international and European 
instruments in relation to disputes concerning children and parents, to date the AfCHPR has 
not heard any cases involving children and parents’ rights.164 

2.3.2 European regional organisations and instruments 

The following section introduces three European organisations relevant to this study – the 
Council of Europe, the European Union, and the Commission on European Family Law – after 
which it examines the binding and non-binding instruments they have developed. 

																																																													
158 Preamble to the AYC. 
159 Article 12 of the CRC and article 4(2) of the ACC. 
160 Articles 26(c), (e), (k) and (m) of the AYC. 
161 See paras 2.2.1.1 (UDHR), 2.2.1.2 (ICCPR) and 2.2.1.3 (CRC) above. 
162 See for example the HCCH instruments under para 2.2.2 above. 
163 See para 2.3.2.2.a below. 
164 The website www.african-court.org provides a list of finalised, pending and referred cases, none of which 
relate to children and parents’ rights; accessed on 14 January 2018. 
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2.3.2.1 The Council of Europe (CoE), the European Union (EU), and the Commission on 
European Family Law (CEFL) 

The CoE and EU are organisations established by treaty, with the Netherlands being a founder 
member of both of them. The CoE is independent of the EU.165 It is a regional, 
intergovernmental organisation with 47 member states, founded in 1949 by the Treaty of 
London.166 Its stated goal is to promote human rights, democracy and the rule of law.167 CoE 
treaties are legally binding on member states who, upon ratification, incur legal obligations that 
are enforceable under international law.168 Non-member states participating in the development 
of a CoE treaty are usually also authorised to sign it.169 

Furthermore, the CoE is empowered to monitor member countries’ adherence to its 
standards.170 In terms of article 17 of the Statute of the CoE, the Committee of Ministers of the 
CoE may set up advisory and technical committees.171 One such committee is the European 
Committee on Legal Cooperation (CDCJ), which reports directly to the Committee of Ministers 
and is responsible for the standard-setting activities of the CoE in the field of public and private 
law. 

The CDCJ’s main role is to draw up standards commonly accepted by the 47 member states 
and to foster legal cooperation among them.172 In turn, it appoints subordinate committees, of 
which the Committee of Experts on Family Law (CJ-FA) is one.173 The CDCJ approves and 
adopts recommendations drafted by the CJ-FA and reports back to the Committee of Ministers. 
The CJ-FA is in charge of the intergovernmental activities of the CoE in the field of the legal 
protection of the family and, in particular, of the child. The CJ-FA is composed of specialist 
member-state representatives in the field of family law. A number of non-member states, along 
with the Council of the EU and the HCCH, have observer status at CJ-FA meetings.174 The CJ-
FA is tasked, furthermore, with strengthening the legal protection of children and ‘promot[ing] 
an area of common legal standards in the field of family law throughout Europe’.175 

																																																													
165 Not to be confused with the European Council or the Council of the European Union, which belong to the EU. 
166 The Statute of the Council of Europe, also referred to as the Treaty of London, available at 
https://conventions.coe.int/, accessed on 14 January 2018. 
167 Preamble and article 1 of The Statute of the Council of Europe. 
168 Polakiewicz J, Treaty-making in the Council of Europe (1999) 14, available at https://book.coe.int/, accessed 
on 14 January 2018. 
169 Polakiewicz J, (1999) supra 29. 
170 For example, the European Committee of Social Rights, available at http://www.coe.int/, accessed on 14 
January 2018. 
171 The Committee of Ministers is the CoE’s statutory decision-making body. In terms of Chapter IV article 15(b) 
of the Statute of the CoE, the Committee of Ministers may make recommendations to member States, available at 
http://www.coe.int/en/web/conventions/full-list/-/conventions/rms/0900001680306052, accessed on 14 January 
2018. 
172 The areas in which the CDCJ sets standards include family law, children’s rights, nationality, administrative 
law, justice and rule of law, CDCJ Terms of Reference 2016-2017, available at 
www.coe.int/t/dghl/standardsetting/cdcj/CDCJ%20of%20Reference/CDCJ(2016)1E.pdf, accessed on 14 January 
2018. 
173 See for example para 2.3.2.3.d below. 
174 CoE European Committee on Legal Co-operation, available at 
http://www.coe.int/t/dghl/standardsetting/family/cj_fa_EN.asp, accessed on 14 January 2018. 
175 Ibid. 
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The forerunner of the EU, the European Economic Community, was established in 1958 with 
the purpose of increasing economic cooperation between the six founder member countries, of 
which the Netherlands was one.176 The name-change to the EU, undertaken in 1993 in terms 
of the Treaty on European Union, reflected an evolution from purely economic cooperation to 
mutual engagement in wider policy areas such as human rights.177 

Currently, the EU has 28 member countries.178 A member state of the EU transfers certain 
legislative and executive powers to the EU under EU Law. EU law comprises treaties which 
are binding on the EU member countries, and the aims set out in these treaties are achieved by 
means of several types of legal act, such as regulations, directives, decisions and 
recommendations.179 The Court of Justice of the European Union (CJEU), established in 1952, 
ensures that EU law is interpreted, applied and enforced in the same way in all EU member 
countries. The CJEU also settles legal disputes between national governments and EU 
institutions.180 

The EU and the CoE signed a Memorandum of Understanding in 2007 to foster mutual 
cooperation.181 Paragraphs 1 and 2 of the Preamble to the Memorandum make specific 
reference to the protection of the rights of individuals, human rights and fundamental freedoms, 
and recognise the importance of the European Convention on Human Rights, the European 
Court of Human Rights and the Charter of Fundamental Rights of the EU. Paragraph 21 of the 
Memorandum refers specifically to the protection of the rights of the child.182 

Different from the European regional organisations referred to above, the CEFL is an 
independent scientific organisation, the main objective of which is the creation of ‘Principles 
of European Family Law’ with the aim to harmonise family law within Europe.183 It was 
established in 2001 under the chairmanship of Katharina Boele-Woelki. The CEFL draw on 
experienced scholars from as many different jurisdictions within Europe as possible. According 
to Boele-Woelki, the combination of scholarship and independence guarantees reliable and 
highly qualified research results.184 The CEFL believes that the harmonisation of substantive 
family law will contribute towards a Europe without legal borders, thereby creating an 
integrated Europe as a common home for all Europeans.185 

																																																													
176 Article 1 of the Treaty of the European Union 1993, also referred to as the Maastricht Treaty, available at 
http://eur-lex.europa.eu/, accessed on 14 January 2018. 
177 Articles 2 and 3 of the Treaty of the European Union 1993. 
178 See https://europa.eu/, accessed on 14 January 2018. The United Kingdom voted to leave the EU in a 
referendum held in June 2016, but is currently still a member. 
179 See https://europa.eu, accessed on 14 January 2018. 
180 Ibid. See also article 9(f) of the Treaty of Lisbon 2007. 
181 Memorandum of Understanding 2007, available at https://ec.europa.eu/commission/index_en, accessed on 14 
January 2018. 
182 The article provides that ‘[c]ooperation between the Council of Europe and the European Union will include 
... the protection of the rights of the child’. 
183 Boele-Woelki K, ‘The Principles of European Family Law: Its Aims and Prospects’ ULR (2005) 1(2) 160. 
184 Ibid. 
185 Boele-Woelki K, (2005) supra 168. See also Antokolskaia M, ‘Harmonisation of Substantive Law in Europe: 
Myths and Reality’ Child and Fam Law Quart (2010) 22(4) 397-421. 
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2.3.2.2 Binding European regional instruments 

This section discusses, in chronological order, CoE and EU conventions, charters and 
regulations with a bearing on children’s and parents’ rights, the parent-child relationship upon 
or after divorce or family separation, and the recommendation or otherwise of ADR 
mechanisms. 

a. The Convention for the Protection of Human Rights and Fundamental 
Freedoms (ECHR) 

The ECHR was developed by the CoE, signed in 1950 and entered into force in 1953. It was 
ratified by the Netherlands in 1954.186 The ECHR gives effect to certain of the rights provided 
for in the UDHR.187 The monitoring body of the ECHR is the European Court of Human Rights 
(the ECtHR).188 The ECHR has granted additional rights by developing Protocols.189 The 
ECHR and its Protocols, as interpreted by the ECtHR, provide the framework for the protection 
which has to be ensured by the member states.190 Case law generated by the ECtHR is final 
and binding on member states.191 In reaching its decisions, the ECtHR relies on relevant 
international instruments such as the 1980192 and 1996 Hague Conventions,193 the CRC194 and 
EU law such as the Brussels II bis Regulation.195 The accession of the EU to the ECHR became 
a legal obligation under the Treaty of Lisbon.196 The EU thereby became the 48th contracting 
party to the ECHR. 

Similarly to the UDHR, the ECHR seeks to establish broad human rights. The only article in 
the ECHR referring to children and their parents is article 8(1), which concerns the substantive 
right to respect for one’s private and family life. The meaning of ‘family life’ has been defined 
through a number of decisions made by the ECtHR. Family life is not restricted to marriage-
based relationships, and a child born from unmarried persons is ipso iure part of a family unit 
by the very fact of birth.197 Furthermore, the existence of family life is a question of fact 
depending on the existence of close personal ties and a parent’s demonstrable interest in and 
commitment to the child both before and after his or her birth.198 Once established, family life 

																																																													
186 As at 4 March 2016, all 47 member states had ratified the ECHR; available on http://www.echr.coe.int/, 
accessed on 14 January 2018. 
187 ECHR Preamble. 
188 Article 19(2) and Section IV, articles 38 to 56 of the ECHR. 
189 For example, Protocol 1, as amended by Protocol 11 (ETS No. 009), added the right to education, the sixth 
Protocol (ETS No. 144) covered the abolition of the death penalty, and the seventh Protocol (ETS No. 117) secured 
equality of rights and responsibilities between spouses; see https://www.coe.int/en/web/conventions/full-list/-
/conventions//webContent/en_GB/7435985, accessed on 14 January 2018. 
190 Costa J-P, ‘The European Court of Human Rights and its Recent Case Law’ Texas International Law Journal 
(2003) 38(3) 458. 
191 Articles 52 and 53 of the ECHR and Protocol 11, article 44 of the ECHR. 
192 See para 2.2.2.1 above. 
193 See para 2.2.2.2 above. 
194 See para 2.2.1.3 above. 
195 K.J. v Poland Appl. No. 30813/14, 1 March 2016. For Brussels II bis, see para 2.3.2.2.f below. 
196 Article 50(2) of the Treaty of Lisbon 2009, available at http://eur-lex.europa.eu, accessed on 14 January 2018. 
197 Keegan v. Ireland Appl. No. 16969/90, 26 May 1994 para 44; Kroon and Others v the Netherlands Appl. No. 
18535/91, 27 October 1994 para 30. 
198 Lebbink v the Netherlands Appl. No. 45582/99, 1 June 2004 para 36. 
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does not come to an end upon divorce or when the parties no longer live together.199 Family 
life does not end either when a child turns 18, and in the case of young adults who have not yet 
founded a family of their own, their relationship with their parents and other close family 
members also constitutes ‘family life’.200 Furthermore, family life includes ties between near 
relatives such as grandparents and grandchildren.201 

The mutual enjoyment of each other’s company by a parent and a child constitutes a 
fundamental aspect of family life, one which is not terminated if the child is taken into public 
care.202 In decisions about granting or restricting parental authority over, or contact with, a 
child, particular importance is attached to the best interests of the child, which may override 
those of the parent(s).203 

Article 8 has been relied upon in conjunction with article 14 to prevent parental authority over 
or contact with a child from being denied to a parent because of discrimination.204 While many 
of the articles of the ECHR place negative obligations on member states by prohibiting 
limitations and restrictions on freedoms and rights, the ECtHR regards the bond between a 
parent and his or her child to be of such importance that it has placed positive obligations on 
member states inherent in effective respect for family life. In Dabrowska v Poland, the ECtHR 
ruled that it was not sufficient for the domestic authorities to grant parental rights: they should 
also ensure that the rights can be and are enforced.205 

Two further articles of the ECHR relate to families and children: article 12 confers the right on 
men and women to marry and establish a family,206 and article 2 of Protocol 1, as amended by 
Protocol 11, confers the right to education on everyone. 

Protocol 7 of the ECHR entered into force in 1988. The Netherlands has signed the Protocol, 
but to date has not ratified it.207 Article 5 of Protocol 7 provides for equal rights and 
responsibilities between spouses in their relations with their children during marriage and in 

																																																													
199 Berrehab v the Netherlands Appl. No. 10730/84, 21 June 1988 para 21. 
200 Maslov v Austria Appl. No. 1638/03 23 June 2008 para 62. 
201 Marckx v Belgium Appl. No. 6833/74, 13 June 1979 para 45; Scozzari and Giunta v Italy Appl. No. 39221/98 
and 41963/98, 13 July 2000 para 221. 
202 W v the United Kingdom Appl. No. 9749/82, 8 July 1987 para 59. 
203 Hoppe v Germany Appl. No. 28422/95, 5 December 2002 paras 48 and 49; ECtHR Johansen v Norway Appl. 
No. 17383/90, 7 August 1996 para 78; Sommerfeld v Germany Appl. No. 31871/96, 8 July 2003 para 64. 
204 Zaunegger v Germany Appl. No. 22028/04, 3 December 2009 paras 56, 59 and 64; Sommerfeld v Germany 
Appl. No. 31871/96, 8 July 2003 para 78. 
205 Dabrowska v Poland Appl. No. 34568/08, 2 February 2010 paras 44 and 54; Marckx v Belgium Appl. No. 
6833/74, 13 June 1979 para 31. 
206 It must be borne in mind that, at the time that the ECHR came into force, there was no general acceptance by 
society that same-sex relationships should exist. In 1968, the Diagnostic and Statistical Manual (DSM) II 
published by the American Psychiatric Association classified homosexuality as a ‘mental disorder’, whereas the 
DSM III, published in 1973, classified it as a ‘sexual orientation disturbance’, available at 
http://www.ajp.psychiatryonline.org/doi/abs/10.1176/ajp.138.2.210?journalCode=ajp, accessed on 14 January 
2018. With the publication of the DSM IV in 1994, homosexuality was removed from the manual and therefore 
no longer regarded as a disorder. 
207 Protocol 7 article 5 of the ECHR, available at https://www.coe.int/en/web/conventions/full-list/-
/conventions/rms/090000168007a082, accessed on 14 January 2018. The author of this thesis has not been able 
to find any ECtHR case law where the applicant’s rights under Protocol 7 article 5 were violated. 
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the event of its dissolution. This section of the Protocol furthermore contains the only express 
reference in the ECHR to ‘the [best] interests of the child’. 

It has been argued that although the ECHR is short on substantive rights for children and its 
provisions are phrased in broad terms, it is precisely this which has allowed for wide and 
dynamic interpretation via the case law produced by the ECtHR.208 The detailed and specific 
provisions of the CRC can assist the ECtHR as an ‘interpretive guide’.209 The case law 
emanating from the ECtHR has entrenched the right of parents to maintain contact with their 
children post-divorce or -separation through the enforcement of article 8(1) and ensured that, 
as provided for in article 14, this contact cannot be affected by discriminatory measures. 
Furthermore, it has been established that the best interests of the child can override the interests 
of the parents.210 Protocol 7 article 5 ensures equality between spouses irrespective of marital 
status. 

It is in its article 47 that the ECHR refers indirectly to ADR mechanisms. The article restricts 
the ECtHR to deal with a case only after the European Commission of Human Rights211 has 
acknowledged failure to reach a ‘friendly settlement’. 

b. European Convention on Recognition and Enforcement of Decisions 
Concerning Custody of Children and on Restoration of Custody of Children 
(the Custody Convention) 

The Custody Convention is a CoE convention which was signed in 1980 and ratified by the 
Netherlands in 1990.212 It is concerned with different situations relating to the parental right of 
custody over a child, and provides specific solutions to instances where these rights have been 
breached.213 Similarly to the CRC, the Custody Convention applies to children up to the age of 
16.214 The Preamble states that the welfare of the child is of ‘overriding importance’. 

There are significant similarities and differences between the 1980 Convention and the Custody 
Convention. The former deals primarily with children who have been wrongfully removed 
from one jurisdiction to another,215 but does not confer a jurisdiction that goes beyond the 

																																																													
208 Kilkelly U, ‘The Best of Both Worlds for Children’s Rights? Interpreting the European Convention on Human 
Rights in the Light of the UN Convention on the Rights of the Child’ Human Rights Quarterly (2001) 23(2) 313. 
209 Kilkelly U, (2001) supra 313 and 314; see also Keegan v Ireland Appl. No. 16969/90, 26 May 1994, para 50 
where the ECtHR expressly refers to article 7 of the CRC. 
210 Hoppe v Germany Appl. No. 28422/95, 5 December 2002 paras 48 and 49; Johansen v Norway Appl. No. 
17383/90, 7 August 1996 para 78; Sommerfeld v Germany Appl. No. 31871/96, 8 July 2003 para 64. 
211 In terms of section II of the ECHR, provision is made for the establishment of a Commission of Human Rights. 
212 The chart of signatures and ratifications of the Custodu Convention is available at http://www.coe.int/, accessed 
on 5 March 2016. 
213 Explanatory Report to the European Convention on Recognition and Enforcement of Decisions Concerning 
Custody of Children and on Restoration of Custody of Children, European Treaty Series No. 105 (1980) 2 para 
10, articles 8, 9 and 10 of the Custody Convention. 
214 Article 1(a) of the Custody Convention. 
215 The only exception is article 21 of the 1980 Convention, which places a duty on member states to cooperate in 
securing access rights in the same way as an application for the return of a child. 
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ordinary domestic jurisdiction of member states.216 The Custody Convention deals with the 
recognition and enforcement of decisions or orders relating to custody and access, and makes 
provision for the return of children who have been removed from a States Party in breach of 
such a decision or order.217 In case of wrongful removal or wrongful retention, the 1980 
Convention takes precedence. However, in respect of recognition and enforcement of access 
rights, the Custody Convention should be applied. 

c. The European Convention on the Exercise of Children’s Rights (ECECR) 

Signed in 1996,218 the ECECR is a CoE Convention drawn up to supplement the CRC and give 
effect to the requirements of article 4 of the CRC.219 Although the ECECR contains more 
detailed provisions and provides more protection than the ECHR, its influence in Europe is 
limited due to the small number of signatories to and ratifications of the convention.220 The 
Netherlands has neither signed not ratified the ECECR. 

In the Preamble and elsewhere, the ECECR refers to the ‘promotion’ and ‘protection’ of the 
best interests of the child by parents and by member states, but does not state that the best 
interests of a child are a primary consideration.221 The ECECR furthermore emphasises the 
right of the child to representation,222 to receiving information,223 to participation in 
proceedings affecting the child either directly or via a representative,224 to expressing his or her 
views,225 to having his or her views considered by a judicial authority,226 and to present his or 
her views to the judicial authority in person.227 

The ECECR describes the proceedings affecting children as ‘family proceedings’ and refers 
specifically to those involving parental responsibilities such as residence and access.228 
Responsibility is given to both the member states and the parents to protect and promote the 
rights and best interests of the child.229 

																																																													
216 In Re G (a minor) (Hague Convention Access) (1993) 1 FLR 669, the court held that article 21 of the 1980 
Convention gives no power to a court to determine issues or make orders, ruling that a person wishing to apply 
for access must first apply for a contact order under national law. 
217 Article 8(3) of the Custody Convention. 
218 ECECR European Treaty Series 160, available at http://www.coe.int/, accessed on 14 January 2018. 
219 Explanatory Report to the ECECR, European Treaty Series No. 160 (1996) 1, available at https://rm.coe.int/, 
accessed on 14 January 2018. Article 4 of the CRC declares: ‘States Parties shall undertake all appropriate 
legislative, administrative, and other measures for the implementation of the rights recognised in the present 
Convention’. 
220 As at 14 January 2018, 20 countries had ratified the ECECR, and an additional eight had signed but not yet 
ratified it. 
221 Articles 1(2) and 6(a) of the ECECR; Explanatory Report to the European Convention on the Exercise of 
Children’s Rights, European Treaty Series No. 160 (1996) 2 para 7, available at https://rm.coe.int, accessed on 14 
January 2018. 
222 Articles 4(1), 5(b), 5(c) and 9(1) of the ECECR. 
223 Articles 3(a) and 6(b) of the ECECR. See also article 2(d) which defines ‘relevant information’ as information 
appropriate to the age and understanding of a child. 
224 Articles 1(2), 5(b) and 9(1) of the ECECR. 
225 Articles 3(b), 5(a), 6(b) of the ECECR. 
226 Preamble to as well as article 6(c) of the ECECR. 
227 Article 6(b) of the ECECR. 
228 Article 1(3) of the ECECR. 
229 Preamble to the ECECR. 
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The ECECR encourages ADR mechanisms such as mediation in order to avoid proceedings 
before a judicial authority.230 A mediated agreement is described as ‘desirable’ and regarded 
as preferable to judicial proceedings.231 

d. The Convention on Contact Concerning Children (CCCC) 

The CCCC is a CoE Convention which was signed in 2003.232 The Netherlands has neither 
signed nor ratified it. Similarly to the ECECR, its influence in Europe is limited: there have 
been few ratifications since it was opened for signature in 2003.233 The goals of the CCCC are 
to find ways to ensure that children maintain personal relations and direct contact with both 
their parents, especially where the parents live in different States Parties.234 The CCCC 
determines general principles to be applied to contact orders, but goes further than simply 
assuring that contact takes place, doing so by providing guarantees and safeguards. These 
include supervised contact, fines, financial guarantees and the surrender of documents, thereby 
ensuring the proper exercise of contact and the immediate return of children at the end of the 
contact period.235 

In the Preamble, the CCCC makes reference to several instruments that have preceded it, 
among them the CRC, the 1980 and 1996 Hague Conventions and the ECHR.236 With regard 
to established contact rights, the CCCC relied on the contact rights of children as described in 
articles 9(3) and 10(2) of the CRC237 as well as the contact rights not only with parents, but 
also with relatives other than parents, established through case law of the ECtHR relating to 
article 8(1) of the ECHR.238 

In the Preamble, the CCCC refers furthermore to article 3 of the CRC and recognises that the 
best interests of the child shall be a primary consideration. The principle of the best interests 
of children is a thread running throughout the CCCC.239 The rights of a child to be informed, 
consulted and to express his or her views, including having due weight given to those views 
and wishes, are described in article 6 of the CCCC240 and echo article 3 of the ECECR and 
article 12 of the CRC.241 

																																																													
230 Preamble to as well as article 13 of the ECECR. 
231 Explanatory Report to the European Convention on the Exercise of Children’s Rights, European Treaty Series 
No. 160 (1996) 10 paras 65-67, available at https://rm.coe.int, accessed on 14 January 2018. 
232 European Treaty Series 192, available at https://rm.coe.int, accessed on 14 January 2018. 
233 As at 4 March 2016, there were 9 countries that had ratified the CCCC, while an additional 10 countries had 
signed but not yet ratified the convention. The chart of signatures and ratifications of the CCC is available at 
http://www.coe.int/, accessed on 14 January 2018. 
234 Article 4 of the CCCC; Explanatory Report to the Convention on Contact Concerning Children, European 
Treaty Series 192 (2003) 1 para 2. 
235 Articles 10(2)(a) and (b) of the CCCC, Explanatory Report to the Convention on Contact Concerning Children, 
European Treaty Series 192 (2003) 4 paras 16 and 18. 
236 See paras 2.2.1.3 (CRC), 2.2.2.1 (1980 Convention), 2.2.2.2 (1996 Convention) and 2.3.2.2.a (ECHR) above. 
237 Articles 9(3) and 10(2) of the CRC refer to the right of a child to maintain close personal relations and direct 
contact with both parents, provided that it is I the child’s best interests to do so. See also para 2.2.1.3 above. 
238 See para 2.3.2.2.a. 
239 Articles 4(2), 6(1), 7(c) and 8(2) of the CCCC. 
240 Article 6(1) and (2) of the CCCC; Explanatory Report to the Convention on Contact Concerning Children, 
European Treaty Series 192 (hereinafter Explanatory Report CCCC) (2003) 7 para 32. 
241 See para 2.2.1.3 above. 
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For the first time in an international or regional instrument, the word ‘access [to children]’ is 
replaced with ‘contact concerning [children]’.242 The change in wording was intended to reflect 
that children are holders of rights and have a right to contact with their parents, as opposed to 
parents having a right to access to their children.243 

Echoing article 13 of the ECECR, the CCCC encourages the use of ADR mechanisms, such as 
mediation, conciliation and family counselling, aimed at resolving disputes and avoiding 
litigation.244 The explanatory notes to the CCCC recognise certain difficulties regarding trans-
frontier mediation and emphasise the need for States Parties to be provided with sufficient 
understanding of mediation to enable them to facilitate and encourage its use.245 

e. The Charter on Fundamental Rights of the European Union (the EU Charter) 

The EU Charter was initially adopted in 2000 and entered into force in 2007 in terms of article 
6 of the Treaty of Lisbon.246 Article 6(1) of the Treaty of Lisbon declared that the EU Charter 
‘shall have the same legal value as the Treaties’.247 In its Preamble, the EU Charter makes 
reference to the Treaty on European Union, the ECHR, the CJEU and the ECtHR.248 Article 
52(3) ensures the necessary consistency between the EU Charter and the ECHR by ensuring 
that, where rights established by the ECHR correspond with rights contained in the EU Charter, 
the meaning and scope of those rights will be the same. Some of the rights afforded to children 
and their families under the ECHR correspond with the EU Charter. Article 7 of the EU Charter, 
which confers on everyone the right of respect for private and family life, corresponds with 
article 8 of the ECHR; article 9 of the EU Charter, which confers on everyone the right to marry 
and found a family, corresponds with article 12 of the ECHR; article 14 of the EU Charter, 
which confers on everyone the right to education, corresponds with article 2 of Protocol 1 as 
amended by Protocol 11 of the ECHR; and article 21of the EU Charter, which prohibits 
discrimination on any grounds, corresponds with article 14 of the ECHR.249 

Of particular relevance is article 24 of the EU Charter, which is devoted to the rights of the 
child. Article 24(1) guarantees the rights of children to be heard and to have their views taken 
into consideration. Article 24(2) refers to the best interests of a child, which ‘must be a primary 
consideration’, and article 24(3) affords to every child the right ‘to maintain on a regular basis 
a personal relationship and direct contact with both his or her parents, unless that is contrary to 
his or her interests’.250 

																																																													
242 Preamble to the CCCC. In the Explanatory Report CCCC (2003) 1 para 2, the working party tasked with 
drafting the convention was referred to as the ‘Working Party on Custody and Access’. 
243 The Explanatory Report CCCC (2003) 2 para 6. 
244 Article 7(b) of the CCCC; The Explanatory Report CCCC (2003) 14 para 61. 
245 The Explanatory Report CCCC (2003) 14 para 61. 
246 Treaty of Lisbon, available at http://eur-lex.europa.eu/, accessed on 14 January 2018. 
247 The EU Charter is available at https://ec.europa.eu/, accessed on 14 January 2018. 
248 See paras 2.3.2.1 (Treaty on European Union and CJEU) and 2.3.2.2.a (ECHR and ECtHR) above. 
249 See para 2.3.2.2.a (ECHR) above. 
250 Article 24(3) of the EU Charter echoes the wording in article 10(2) of the CRC. See para 2.2.1.3 above. 



57	
	

Articles 32 and 33 of the EU Charter provide further protection for children in that article 32 
prohibits child labour and article 33(1) offers legal, economic and social protection for the 
family. 

f. The Council Regulation (EC) No. 2201/2003 Concerning Jurisdiction, 
Recognition and Enforcement of Judgments in Matrimonial Matters and 
Matters of Parental Responsibility (Brussels II bis) 

The Brussels II bis Regulation is an EU Regulation251 which came into force in 2004 in terms 
of an EU Act.252 It became applicable to all EU member states on 1 March 2005 and prevails 
over national law. The Regulation is summarised as a ‘legal instrument to help international 
couples resolve disputes, involving more than one country, over their divorce and the custody 
of their children’.253 In order to ensure equal treatment for all children, Brussels II bis covers 
all decisions on parental responsibility irrespective of the marital status of their parents.254 
Many of the provisions in Brussels II bis mirror the provisions of the 1996 (Hague) 
Convention.255 For cases within the EU, where the child has his or her habitual residence in an 
EU member state, Brussels II bis takes precedence over the 1996 Convention.256 In relations 
between member states, Brussels II bis takes precedence over the Custody Convention and the 
1980 (Hague) Convention in so far as they concern matters governed by Brussels II bis.257 A 
proposal for a recast of Brussels II bis (hereafter proposed recast) was tabled in June 2016.258 
Where the proposed recast strengthens the position of the child and his or her parents relevant 
to this research, the proposals will be added. 

The principle of the best interests of the child is referred to in the Preamble259 as well as in two 
articles of Brussels II bis. Article 12(1)(b) refers to the ‘superior’ interests of the child with 
regards to jurisdiction of a court, while article 15(1) refers to the ‘best’ interests of the child in 
determining which court should hear a case concerning the child. The proposed recast refers to 
the ‘best’ interests of the child in article 10(1)(b), thereby replacing the word ‘superior’ used 

																																																													
251 Council Regulation (EC) No. 2201/2003 of 27 November 2003 repealing Regulation (EC) No. 1347/2000. 
252 Articles 61(c), 65 and 67 of the Consolidated Versions of the Treaty on European Union and of the Treaty 
Establishing the European Community (2002), available at http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:12002E/TXT&from=EN, accessed on 14 January 2018. 
253 A summary of Brussels IIbis was previously available at https://eur-lex.europa.eu/legal-
content/en/LSU/?uri=CELEX:2003R2201, accessed on 14 January 2018. 
254 Para 5 of the Preamble to Brussels II bis. 
255 For example, article 5 of the 1996 Convention and article 8(1) of Brussels II bis, article 10 of the 1996 
Convention and article 12 of Brussels II bis. 
256 Article 61 of Brussels II bis. 
257 Articles 60(d) and (e) of Brussels II bis. 
258 The full text of the proposed recast ia available at https://ec.europa.eu/transparency/regdoc/rep/1/2016/EN/1-
2016-411-EN-F1-1.PDF, accessed on 18 January 2018. The proposal followed on from an evaluation of Brussels 
II bis. The evaluation report is available on https://ec.europa.eu/commission/index_en, accessed on 14 January 
2018. 
259 Para 12 of the Preamble to Brussels II bis. 
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in article 12(1)(b) of Brussels II bis.260 The proposed recast has also included a definition of a 
child as any person below the age of 18 years.261 

The Preamble of Brussels II bis notes the important role that the ‘hearing’ of a child plays in 
this regulation.262 Several articles of Brussels II bis also make reference to the rights of a child 
to be heard. For example, a judgment relating to parental responsibility shall not be recognised 
if it were given, except in case of urgency, without the child’s having been given an opportunity 
to be heard.263 Similarly, rights of access and the return of a child can be granted only if the 
child had been given an opportunity to be heard, having regard to his or her age or degree of 
maturity.264 A number of these qualifying statements providing exceptions to hearing a child 
have been removed in the proposed recast. The qualifying statement to hearing a child in return 
procedures relating to the ‘appropriateness’ of hearing a child contained in article 42(2)(a) of 
Brussels II bis has been removed in the proposed recast.265 The non-hearing of a child in an 
emergency contained in article 23(b) of Brussels II bis has also been removed in its entirety in 
the proposed recast.266 

The proposed recast has therefore strengthened the right of the child to be heard. Whereas the 
Preamble of Brussels II bis refers to the ‘important role’ that the hearing of a child’s views 
plays in the application of the regulation,267 paragraph 23 of the Preamble of the proposed 
recast, which proposes to amend paragraph 19 of Brussels II bis, goes further by adding that 
the child’s right to express his or her views freely should be respected and that due weight be 
given to the child’s views. The proposed recast inserts an additional article under chapter 2 of 
Brussels II bis, one which is headed ‘Right of the child to express his or her views’.268 This 
article goes further than simply stating that a child capable of forming his or her own views 
should be given the opportunity to express those views:269 it adds that the opportunity to express 
his or her views must be ‘genuine and effective’.270 Furthermore, the authority hearing those 
views must not only give due weight to the child’s views, but must document his or her 
considerations of those views in the decision that has been reached.271 

Articles 2(7), (8), (9) and (10) define the rights of parents with regard to their children. Article 
2(7) defines parental responsibility as meaning the ‘rights and duties relating to the person or 
the property of a child’ and includes the ‘rights of custody of and access to a child’. Article 
2(8) defines the holder of parental responsibility as ‘any person having parental responsibility 

																																																													
260 Article 10(1)(b) of the proposed recast. See also the newly added article 40, which too refers to the best interests 
of the child in articles 40(2)(a) and (b) and 40(3). 
261 Article 7(2) of the proposed recast. 
262 Paras 19 and 20 of the Preamble to Brussels II bis. 
263 Article 23(b) of Brussels II bis. 
264 Articles 11(2), 41(2)(c) and 42(2)(a) of Brussels II bis. 
265 Article 24 of the proposed recast. 
266 Article 38(1)(b) of the proposed recast. 
267 Para 19 of the Preamble to Brussels II bis. 
268 Article 20 of the proposed recast. 
269 For example, as provided for in article 11(2) of Brussels II bis. 
270 Article 20 of the proposed recast. The phrase ‘genuine and effective’ has also been included in the revision of 
article 41(2)(c) of Brussels II bis, which is found in article 53(5) of the proposed recast. 
271 Article 20 of the proposed recast. 
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over a child’. Article 2(9) states that rights of custody include ‘rights and duties relating to the 
care of the person of a child and in particular the right to determine the child’s place of 
residence’. Article 2(10) states that rights of access include the ‘right to take a child to a place 
other than his or her habitual residence for a limited period of time’. Other than replacing the 
phrases ‘shall mean’ and ‘shall include’, which have been replaced by the word ‘means’, these 
definitions have not been amended in the proposed recast.272 

Whereas there is no reference to mediation or other ADR processes in Brussels II bis, the 
proposed recast inserts an obligation on the court concerned to examine whether the parties 
‘are willing to engage in mediation’ and regards an agreed solution in the best interests of the 
child, provided that mediation does not delay the proceedings.273 

g. The European Mediation Directive on Certain Aspects of Mediation in Civil 
and Commercial Matters (the Mediation Directive) 

The Mediation Directive is an EU Directive274 adopted by the European Parliament in 2008 in 
terms of an EU Act.275 In terms of article 12, member states have to bring into force the laws, 
regulations and administrative provisions necessary to comply with the Mediation Directive by 
21 May 2011. In terms of article 11 of the Mediation Directive, the European Commission is 
obliged to submit a report to the European Parliament on the application of the Mediation 
Directive no later than 21 May 2016. The Netherlands has implemented the Mediation 
Directive in 2012.276 

The objective of the Mediation Directive is to facilitate access to ADR and to promote the 
amicable settlement of disputes by encouraging the use of mediation.277 The Preamble of the 
Mediation Directive encourages mediation and argues that mediated agreements are more 
likely to be complied with and therefore more likely to preserve ‘amicable and sustainable’ 
relationships between parties.278 Although paragraph 8 of the Preamble states that the 
provisions of the Mediation Directive should apply only to cross-border disputes, it goes on to 
pronounce that member states should not be prevented from applying the provisions of the 
Mediation Directive to internal mediation processes.279 The Guide to Good Practice: 
Mediation, which supplements the 1980 Hague Convention, makes reference to the Mediation 
Directive and it is clear that the provisions of the Mediation Directive should be applicable to 
disputes referred to in the 1980 Hague Convention.280 The Mediation Directive warns that the 

																																																													
272 Articles 2(7), 2(8), 2(9) and 2(10) of the proposed recast. 
273 Article 23(2) of the proposed recast. 
274 Directive 2008/52 of the European Parliament and of the Council of the European Union of 21 May 2008, 
available at https://data.europa.eu/eli/dir/2008/52/oj, accessed on 14 January 2018. 
275 Articles 61(c), 65 and 67(5) of the Consolidated Versions of the Treaty on European Union and of the Treaty 
Establishing the European Community (2002), available at www.eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex%3A12012M%2FTXT, accessed on 18 January 2018. 
276 Kamerstukken II 2011/12 33 320, Wet implementatie richtlijn nr. 2008/52/EG betreffende bepaalde aspecten 
van bemiddeling/mediation in burgelijke en handelszaken. See further chapter 4 para 4.2.4.2. 
277 Article 1(1) of the Mediation Directive. 
278 Para 6 of the Preamble to the Mediation Directive. 
279 Para 8 of the Preamble to the Mediation Directive. 
280 Guide to Good Practice: Mediation (2012) 19. See further para 2.2.2.1 above. 
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provisions should not apply to rights and obligations on which parties are not free to decide for 
themselves, citing family law as one such area.281 Additional protection is offered to parties 
who have entered into a written mediated agreement, this by proposing that they should be able 
to have the content of their agreement declared enforceable in other member states.282 

Reference is made to the protection of the best interests of the child in article 7(1)(a). This 
article refers to the protection of the confidential nature of mediation and that mediators should 
not be compelled to give evidence, except where this is necessary to protect the best interests 
of the children involved. 

A report on the application of the Mediation Directive was submitted to the European 
Parliament, the European Council and the European Economic and Social Committee in 
August 2016.283 The report generally did not allude to specific member states,284 and concluded 
that mediation can ‘create a non-litigious culture in which there are no winners and losers, but 
partners’.285 The report referred to the significant impact the Mediation Directive had on 
national legislation; in extending the scope of mediation by transposing the Mediation 
Directive to domestic cases; in raising awareness of mediation; and in terms of introducing or 
extending existing mediation systems.286 

h. Summary 

The binding European instruments discussed above have been developed over the past 50 
years. All the European instruments described above emphasise the best interests of the child, 
thereby placing the child in the foreground with regard to disputes concerning him or her. To 
give effect to the notion of ‘best interests’, the ECECR, the CCCC, the EU Charter and Brussels 
II bis emphasise the right of the child to be heard and to have his or her views taken into 
consideration.287 Through the case law of the ECtHR, children and parents’ rights to regular 
contact post-divorce or -family separation have been established.288 The CCCC replaced 
‘access to children’ with ‘contact with children’.289 Parental responsibilities and rights are 
emphasised in Brussels II bis;290 however, parents’ rights play a subservient role to children’s 

																																																													
281 Para 10 of the Preamble to the Mediation Directive. 
282 Paras 19 and 20 of the Preamble to as well as article 6 of the Mediation Directive. 
283 Report from the Commission to the European Parliament, the Council and the European Economic and Social 
Committee on the application of Directive 2008/52/EC of the European Parliament and of the Council on certain 
aspects of mediation in civil and commercial matters (2016), available at http://eur-lex.europa.eu/legal-
content/EN/ALL/?uri=CELEX%3A52016DC0542, accessed on 14 January 2018. 
284 The only reference to the Netherlands concerns cross-border mediation. In the Netherlands, the pre-trial judge 
will discuss the possibility of mediation in cases of parental child abduction, placing a time limit of three days on 
the mediation. Report from the Commission to the European Parliament, the Council and the European Economic 
and Social Committee on the application of Directive 2008/52/EC of the European Parliament and of the Council 
on certain aspects of mediation in civil and commercial matters 7. 
285 Conclusions to the Report from the Commission to the European Parliament, the Council and the European 
Economic and Social Committee on the application of Directive 2008/52/EC of the European Parliament and of 
the Council on certain aspects of mediation in civil and commercial matters (2016) para 4 11. 
286 Ibid. 
287 See paras 2.3.2.2.c (ECECR), 2.3.2.2.d (CCCC), 2.3.2.2.e (EU Charter) and 2.3.2.2.f (Brussels II bis) above. 
288 See para 2.3.2.2.a above. 
289 See para 2.3.2.2.d above. 
290 See para 2.3.2.2.f above. 
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rights in the other binding European instruments. ADR mechanisms are referred to in the 
ECECR and the CCCC291 and are the subject of the Mediation Directive.292  

2.3.2.3 Non-binding regional European organisations and instruments 

In this section, five non-binding instruments are discussed: four were prepared by the CJ-FA293 
of the CoE, and the fifth is the Principles of European Family Law Regarding Parental 
Responsibilities drafted by the CEFL.294 

Non-binding instruments are said to have a strongly persuasive effect inasmuch as they are 
based on extensive research and prepared by renowned national experts.295 Some of the experts 
involved in the committees drafting the non-binding instruments are employed by the 
legislature of international and European organisations,296 thus creating a link between the non-
binding instruments and the subsequent development of legislation.297 Non-binding 
instruments also tend to provide specific rules and requirements as well as the regulation of 
practical issues; by contrast, binding instruments tend to contain general ideas and broad 
notions and focus mainly on the legal aspects of an issue.298 Non-binding instruments can 
afford to be progressive, introducing new ideas and terminology, because, unlike binding 
instruments, they are not subject to consensus and ratification.299 

Three of the five documents focus on parental rights; only those aspects of parental rights that 
are relevant to this research will be discussed. The non-binding instruments of the CoE are 
examined below in chronological order, followed by a presentation of the CEFL Principles. 

a. Recommendations on Parental Responsibilities and Recommendation No. 
R(84)4 (the Recommendations) 

The Recommendations were adopted by the Committee of Ministers of the CoE in 1984 and is 
the first instrument dealing specifically with parental responsibilities.300 The Preamble states 
that the Recommendations promote the development of the ‘personality of the child’ and 
‘protect his person and his moral and material interests while guaranteeing legal equality 
between parents’.301 Parental responsibilities are defined as ‘[a] collection of duties and powers 
which aim at ensuring the moral and material welfare of the child, in particular taking care of 
the person of the child, by maintaining personal relationships with him’.302 Parents are to be 

																																																													
291 See paras 2.3.2.2.c (ECECR) and 2.3.2.2.d (CCCC) above. 
292 See para 2.3.2.2.g above. 
293 See para 2.3.2.1 above. 
294 Full text available at http://www.ceflonline.net/wp-content/uploads/Principles-PR-English.pdf, accessed on 14 
January 2018. 
295 Nikolina N, (2012) supra 135. 
296 For example, Nigel Lowe is both a member of the organising committee and expert group of the CEFL and the 
Committee of Experts on Family Law (CJ-FA) 
297 Nikolina N, (2012) supra 135. 
298 Nikolina N, (2012) supra 141. 
299 Ibid. 
300 Full text available at http://www.coe.int/t/dghl/standardsetting/family/Rec84.4 E.pdf, accessed on 14 January 
2018. 
301 Para 3 of the Preamble to the Recommendations. 
302 Principle 1(a) of the Recommendations. 
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treated equally and there should be no discrimination between the parents on the grounds of 
among other things gender, race or colour.303 The attribution of parental responsibilities by a 
competent authority should be based ‘primarily’ on the best interests of the child and should 
include consultation with the child dependent on the child’s degree of maturity.304 In the event 
that parental responsibilities are exercised in a way that is detrimental to the ‘essential’ interests 
of the child, a competent authority should take appropriate measures.305 

Upon dissolution of the marriage, various aspects of the child’s life are conditional upon his or 
her best interests. These include joint parental responsibility, maintaining contact with the child 
post-divorce or -family separation, and the resolving of a dispute regarding parental 
responsibility by a competent authority.306 

The Recommendations make provision for ADR in that there are several references to parents 
having to reach agreement about parental responsibilities.307 Where there is disagreement on a 
decision to be made jointly by the parents, the competent authority should ‘try to reconcile the 
parents’.308 

b. Recommendation No. R(98)1 of the Committee of ministers to Member States 
on Family Mediation (the Mediation Principles) 

The Mediation Principles were adopted by the Committee of Ministers of the CoE in 1998.309 
It recognised that the number of family disputes was growing, particularly in the context of 
divorce and separation, bringing with them the problems associated with ‘custody and 
access’.310 The Committee reiterated the requirement that the best interests and welfare of the 
child have to be protected, and acknowledged that family disputes involve persons who have 
‘interdependent and continued relationships’ and have an impact on all the members of a 
family, particularly children.311 Furthermore, the Preamble to the Mediation Principles 
mentions article 13 of the ECECR,312 which refers to mediation, as well as research into the 
use of mediation as an appropriate ADR mechanism for the resolution of family disputes.313 

The Mediation Principles provide eight principles of family mediation relating to the scope; 
organisation; process and status of mediated agreements; the relationship between mediation 
and proceedings before a judicial or other competent authority; the promotion of and access to 
																																																													
303 Principle 2 of the Recommendations. 
304 Principles 2 and 3 of the Recommendations. 
305 Principle 4 of the Recommendations. 
306 Principles 6, 8 and 10(2) of the Recommendations. 
307 Principles 6 and 10(1) of the Recommendations. 
308 Principle 10(2) of the Recommendations. 
309 Full text available at http://www.coe.int/t/dghl/standardsetting/family/7th conference)_en_files/Rec(98)1 
E.pdf, accessed on 14 January 2018. A second mediation Recommendation (Rec (2002)10) was adopted by the 
Committee of Ministers of the CoE in 2002, available at www.coe.int, accessed on 14 January 2018. Rec (2002)10 
recommends mediation in civil matters within or outside court procedures. Furthermore, standards, training and 
qualification of mediators are emphasised and the possibility of enforcement of a mediated agreement is 
encouraged. Lastly, cooperation between the EU and CoE is promoted. 
310 Paras 2 and 3 of the Preamble to the Mediation Principles. 
311 Paras 3 and 5 of the Preamble to the Mediation Principles. 
312 See para 2.3.2.2.c above. 
313 Paras 6 and 7 of the Preamble to the Mediation Principles. 
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mediation; other means of resolving disputes; and the mediation of international matters.314 
The third principle, the process of mediation, includes the impartiality, neutrality regarding 
outcome, privacy and confidentiality of the mediation process.315 A distinction is made 
between providing legal information and legal advice.316 A mediator should, in appropriate 
circumstances, refer parents for counselling317 and needs to be aware of possible power 
imbalances as a result of family violence.318 The mediator should also have a ‘special concern 
for the welfare and best interests of the children’, and should encourage parents to ‘inform and 
consult’ with their children.319 The Mediation Principles, however, do not make reference to 
the inclusion of children in mediation. 

Regarding the status of mediated agreements, the Committee of Ministers suggests that 
member states ‘should facilitate the approval of mediated agreements … where parties request 
it’ and ‘provide mechanisms for enforcement [of approved agreements], according to national 
law’.320 In addition, the Committee of Ministers suggests that the autonomy of mediation 
should be recognised and mediation be allowed to take place before, during or after legal 
proceedings.321 Mechanisms should be set up to allow for mediation to interrupt legal 
proceedings.322 Compulsory mediation is suggested, furthermore, as an alternative process for 
resolving family disputes.323 

c.       Report on Principles Concerning the Establishment and Legal 
Consequences of Parentage – The White Paper 

The White Paper was drafted by the CJ-FA, adopted by the CDCJ in 2004 and adopted as a 
report in 2006.324 The Foreword to the White Paper describes it as a ‘useful basis for 
introducing national legislation’. The White Paper consists of 29 principles. 

Several principles provide the child, or his or her representative, with rights regarding the 
establishment or contestation of paternal affiliation and parentage.325 Principle 7(2)(a) 
regarding the establishment of paternal affiliation requires the consent of the child, provided 
the child has sufficient understanding. Principles 19(2), 20(1) and 20(2) refer to the best 

																																																													
314 Principles I to VIII of the Mediation Principles. 
315 Principles III(i), III(ii) and III(vi) of the Mediation Principles. 
316 Principle III(x) of the Mediation Principles. 
317 Principle III(vii) of the Mediation Principles. 
318 Principle III(ix) of the Mediation Principles. 
319 Principle III(viii) of the Mediation Principles. 
320 Principle IV of the Mediation Principles. This was echoed 18 years later in article 23(2) of the proposed recast 
of Brussels II bis; see para 2.3.2.2.f above. 
321 Principle V(a) of the Mediation Principles. 
322 Principle V(b)(i) of the Mediation Principles. 
323 Principle VI(b) of the Mediation Principles. This was echoed 20 years later in the Mediation Directive; see 
para 2.3.2.2.g above. 
324 See www.coe.int/t/dghl/standardsetting/family/CJ-FA_2006_4e%20Revised%20White%20Paper.pdf, 
accessed on 14 January 2018. 
325 Principles 8(2), 11(3) and 15(1) of the White Paper. 
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interests of the child when considering the exercise of parental responsibilities by one or both 
parents.326 

When exercising parental rights and responsibilities in respect of a child, that child should have 
the right to express his or her views and due weight should be given to those views according 
to his or her age and maturity.327 In the event that a decision needs to be made on the exercise 
of parental rights and responsibilities, the best interests of the child have to be ‘[taken] into 
account’.328 The White Paper regards the joint exercise of parental responsibilities in the best 
interests of the child and sees it as the ‘ideal situation’ for the child irrespective of whether he 
or she was born in or out of wedlock.329 Once legal parentage has been established, no 
distinction should be made between married and unmarried couples.330 Parental responsibilities 
are awarded to or removed from parents for a variety of reasons, but marital status should not 
be one of them. In this regard, reference is made to article 14 of the ECHR concerning non-
discrimination between children born in or out of wedlock.331 

If, in exceptional circumstances, parental responsibilities are to be removed, such a decision 
has to be made in the best interests of the child and due weight should be given to the views 
expressed by the child according to his or her age and maturity.332 In order to prevent setting 
the bar of parental responsibilities too high, the White Paper states that, ideally, children should 
be cared for by both parents ‘even if the parents are not perfect’.333 

d. Draft Recommendation on the Rights and Legal Status of Children and 
Parental Responsibilities (Draft Recommendation) 

The Draft Recommendation was prepared by the CJ-FA in 2011.334 The Preamble makes 
reference to various international and European instruments, such as articles 3 and 12 of the 
CRC, European regional instruments such as the ECECR and the CCCC, as well as relevant 
case law of the ECtHR.335 In addition to emphasising that the best interests of the child are ‘a 
[emphasis added] primary consideration’ and that the child has the right to express his or her 
views in all matters affecting him or her, the Preamble to the Draft Recommendation underlines 
the importance of the family unit, describing it as ‘central to the child’s security, happiness and 
protection of rights’. Lastly, the Preamble to the Draft Recommendation states that, as a result 

																																																													
326 With regard to adoption, principle 16 of the White Paper refers to the best interests of the child as being of 
‘paramount consideration’. 
327 Principle 21 of the White Paper. 
328 Principle 22 of the White Paper. 
329 Principle 23 para 66 of the White Paper. 
330 Ibid. 
331 Principle 25 paras 71 and 72 of the White Paper. See further para 2.3.2.2.a (ECHR) above. 
332 Principles 24(1), 25(1) and 25(2) of the White Paper. 
333 Principle 25 para 70 of the White Paper. 
334 See https://7676076fde29cb34e26d-759f611b127203e9f2a0021aa1b7da05.ssl.cf2.rackcdn.com/eclj/Draft-
recommendation-rights-legal-status-children-CDCJ-2011-15.pdf, accessed on 14 January 2018. The wording of 
an earlier version of the Draft Recommendation made available in 2010 (CJ-FA-GT3) differs in some respects 
from the 2011 version, and also consists of ‘Articles’ rather than ‘Principles’. For the purposes of this research, 
the 2011 version has been used. 
335 See paras 2.2.1.3 (CRC), 2.3.2.2.a (ECtHR), 2.3.2.2.c (ECECR) and 2.3.2.2.d (CCCC) above. 
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of the legal, social and medical developments of the last decades, it is convinced of the need 
for a new CoE ‘international’ instrument.336 

The Draft Explanatory Memorandum to the Draft Recommendation337 refers to the need to 
revise the (1984) Recommendations;338 says that it follows up on the White Paper;339 and builds 
on the CEFL Principles.340 In the preparation of the Draft Recommendation, the CoE 
incorporated the views of children by obtaining their input through direct consultations with 
128 children and young people in six CoE member states.341 In this way the CJ-FA hoped to 
ensure that the Draft Recommendation would meet the needs of children and young persons.342 
The Draft Explanatory Memorandum states that the report on the consultations strengthened 
the provision for children’s rights in the Draft Recommendation, in particular the right of the 
child to be heard, which includes the right to be informed, consulted and express his or her 
views.343 

Throughout the Draft Explanatory Memorandum, reference is made to relevant international 
and binding as well as non-binding European Instruments, including the CRC, the 1996 
(Hague) Convention, the ECHR, the CCCC, ECtHR case law, the ECECR, the White Paper, 
the Mediation Principles and the (1984) Recommendations.344 The Memorandum 
acknowledges, recognises, replicates and is even ‘inspired’ by345 these instruments.346 

The first Principle of the Draft Recommendation is a general principle of non-discrimination 
against a child, and principle 1(2) refers in particular to non-discrimination against children on 
basis of their parents’ civil status.347 The involvement of the child with regard to the 
establishment of paternal affiliation is highlighted in that the child’s consent may be 
considered, the child should have the right to institute proceedings to establish paternal 
affiliation and the child may contest paternal affiliation.348 The contesting of paternal affiliation 
may be prohibited where this would not be in the best interests of a child.349 

																																																													
336 Preamble to the Draft Recommendation. It is not immediately clear how a European regional instrument can 
be described as an ‘international’ instrument. 
337 CDCJ Report of the 86th Plenary Meeting (2011) 15, available at www.coe.int, accessed on 14 January 2018. 
338 See para 2.3.2.3.a above. 
339 See para 2.3.2.3.c above. 
340 See para 2.3.2.3.e below. 
341 Draft Explanatory Memorandum para 4, available at www.coe.int, accessed on 28 March 2016. For a copy of 
the report on the views of the children involved, see Kilkelly U, The Rights and Legal Status of Children and 
Parental Responsibility: A Report on the Council of Europe Consultation with Children and Young People CJ-
FA (2011) 6 1-15, available at www.coe.int/family, accessed on 14 January 2018. 
342 Draft Explanatory Memorandum para 5. 
343 Draft Explanatory Memorandum para 6. 
344 See paras 2.2.1.3 (CRC), 2.2.2.2 (1996 Convention), 2.3.2.2.a (ECHR and ECtHR case law), 2.3.2.2.c 
(ECECR), 2.3.2.2.d (CCCC), 2.3.2.3.a (1984 Recommendations), 2.3.2.3.b (Mediation Principles) and 2.3.2.3.c 
(White Paper) above. 
345 Draft Explanatory Memorandum paras 88 and 126. 
346 Nigel Lowe, a member of both the CEFL and the CJ-FA, was involved in the drafting of both the CEFL 
Principles and the CJ-FA Draft Recommendation providing the possibility of continuity between the 
recommendations made by these two committees. 
347 See also Article 2(1) of the CRC and article 14 of the ECHR. 
348 Principles 14(2)(a), 15(2) and 16(3) of the Draft Recommendation. 
349 Principle 16(4) of the Draft Recommendation. 
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With regard to the allocation of parental responsibilities and the resolution of disputes in 
respect thereof, the Draft Recommendation emphasises the involvement of the child in that he 
or she should be informed, consulted and express his or her views, with the proviso that the 
best interests of the child should be a primary consideration.350 As far as the allocation of 
parental responsibilities is concerned, there is a presumption that these should belong to both 
parents, but provision is made for third persons to be allocated parental responsibilities, again 
provided that it is in the best interests of the child concerned.351 Regarding the removal or 
deprivation of parental responsibilities, the involvement of a child ‘having sufficient 
understanding’ to make an application is recommended.352 With regard to the exercise of 
parental responsibilities, the Draft Recommendation distinguishes between daily, urgent and 
important matters on the same basis as the CEFL Principles.353 The Draft Recommendation 
makes no reference to shared care, but the Draft Memorandum states that a shared care 
arrangement is permissible.354 

ADR mechanisms such as mediation are promoted, in that ‘holders of parental responsibilities 
should be encouraged to agree on the joint exercise of their parental responsibilities’ and states 
should assist by providing ‘appropriate mechanisms such as mediation’.355 Mediation is 
encouraged, furthermore, in order for holders of parental responsibilities to reach agreement 
regarding a child’s residence or changes in residence and, should a dispute arise, the best 
interests of the child should be a primary consideration.356  

e. Principles of European Family Law Regarding Parental Responsibilities 
(CEFL Principles) 

The CEFL Principles, published in 2007, are the second set of principles357 the CEFL has 
published. Commentators believe they could come to serve both as a frame of reference and as 
inspiration for European legislatures.358 The method used in arriving at the CEFL Principles 
involved comparing national reports from 22 countries based on a questionnaire and taking into 
account relevant international and/or European instruments, which were then distilled into 39 
principles.359 Nikolina describes the CEFL Principles as the most extensive and progressive 
principles on parental responsibilities in the world today;360 in turn, Boele-Woelki and Martiny 
see the main role of the CEFL Principles as lying in the development of rules that could serve 
the best interests of children in the most effective way.361 

																																																													
350 Principle 21 of the Draft Recommendation. 
351 Principles 23(1), 23(2) and 24 of the Draft Recommendation. 
352 Principle 27(2) of the Draft Recommendation. 
353 See para 2.3.2.3.e below. 
354 Draft Explanatory Memorandum para 130. 
355 Principle 29(4) of the Draft Recommendation. 
356 Principles 31(2) and 31(4) of the Draft Recommendation. 
357 The first set of principles, relating to divorce and maintenance between former spouses, was published in 2004, 
and the third set of principles, regarding property relations between spouses, was published in 2013. 
358 Boele-Woelki K and Martiny D, (2007) supra 126. 
359 Boele-Woelki K and Martiny D, (2007) supra 127. 
360 Nikolina N, (2012) supra 139. 
361 Boele-Woelki K and Martiny D, (2007) supra 136. 
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Principles 3:3 to 3:7 refer to the rights of the child. The best interests of the child shall be ‘the 
[emphasis added] primary consideration’ in all matters concerning parental responsibilities 
and, particularly in the event of a conflict, the child’s interests should be protected.362 An 
additional right, namely that of having his or her autonomy respected, is brought into the realm 
of children’s rights for the first time in a European instrument in Principle 3:4. Age and 
maturity are regarded as insufficient criteria and a developmental approach with regard to the 
capacity and ability of a child is more appropriate when considering the increasing need of the 
child to act independently.363 The autonomy of the child is referred to again in Principle 3:24 
with regard to self-representation in legal proceedings. 

The child’s right to be informed, consulted and to express his or her opinion in ‘all [emphasis 
added] matters concerning the child’, and therefore not only in administrative or judicial 
proceedings – as well having due consideration given to his or her views – is protected in 
Principle 3:6. Principle 3:37 expands on Principle 3:6 and requires ‘specific’ reasons to be 
given by the competent authority in the event that a child is not heard and that not hearing a 
child should remain an exception. 

The point of departure regarding parental responsibilities in the CEFL Principles is that there 
should be joint responsibilities which ensure equal treatment of the parents irrespective of 
gender or marital status. Parental responsibilities are regarded as a consequence of parenthood 
and not of marital status.364 Parental decision-making in respect of a child flows from the 
exercising of parental responsibilities. Principle 3:12 differentiates between daily matters, in 
respect of which parents could act alone, urgent matters, which allow for a parent to decide 
alone but inform the other parent of the decision timeously, and ‘important decisions’, such as 
education, non-emergency medical treatment, the child’s residence and the administration of 
the child’s property, which should be decided jointly.365 Parents may reach agreement on the 
way in which they will exercise their joint or sole parental responsibilities, provided the 
agreement, or the resolution of a dispute arising from the exercise of parental responsibilities, 
is in the best interests of the child.366 

A child’s residence and, flowing from that, his or her contact with each holder of parental 
responsibilities, is addressed in Principle 3:20(2).367 Various factors such as the age and opinion 
of the child, the degree of cooperation between the holders of parental responsibilities, and the 
distance between the homes as well as the distance from the child’s school, should be taken 
into account.368 Principle 3:21(2) makes reference to a child residing on an ‘alternate basis’ 
with the holders of parental responsibilities in respect of him or her, but it is not implied that 
contact with the child is shared on an equal basis. Contact between a child and his or her parents 

																																																													
362 CEFL Principles 3:3 to 3:7. 
363 CEFL Principles 3:4 in Boele-Woelki K and Martiny D, (2007) supra 128 and 137. See also article 5 of the 
CRC, para 2.2.1.3 above. 
364 CEFL Principles 3:8 and 3:10. 
365 CEFL Principles 3:12(1) and 3:12(2). See also para 2.3.2.3.d above. 
366 CEFL Principles 3:13 and 3:15. 
367 CEFL Principles 3:17 makes provision for third persons to have parental responsibilities. 
368 CEFL Principles 3:20(2)(a)-(c). 
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and close relatives is addressed in Section B of the CEFL Principles.369 The child has the right 
to obtain and maintain regular contact with his or her parents and close relatives, provided it is 
in the child’s best interests.370 Similar to the CCCC,371 the CEFL Principles use the word 
‘contact’ in preference to ‘access’.372 

In addressing the relocation of a child, the CEFL Principles provide a non-exhaustive list of 
factors to be taken into account as a guide for the competent authority having to reach a 
decision. In Principle 3:21, two of these factors involve the child’s age and opinion as well as 
his or her rights to maintain a personal relationship with the holders of parental 
responsibilities.373 

With regard to the resolution of disputes around parental responsibility, Principle 3:36 supports 
the use of ADR mechanisms by stating that ‘[i]n all disputes regarding parental responsibilities 
alternative dispute resolution mechanisms should be available’, and Principle 3:37 emphasises 
that the child should be heard in proceedings regarding such a dispute. Furthermore, Principle 
3:37, not only requires reasons to be given if a child is not heard,374 but also makes provision 
for the child to be heard directly or indirectly,375 and requires that the child be heard ‘in a 
manner appropriate to his or her age and maturity’.376 

f. Summary 

The non-binding European instruments discussed above clearly support and emphasise the best 
interests of the child, child involvement dependent on the child’s level of development, and 
parental equality, as expressed in the exercise of joint parental responsibilities and rights. 
Furthermore, the Recommendations provide a definition of parental responsibilities, while the 
CEFL Principles describe these responsibilities in the context of the best interests of the child. 
ADR mechanisms, primarily mediation, are regarded as appropriate for the resolution of 
parental disputes, especially where the parental relationship is ongoing. The non-binding 
instruments make reference to international and binding European instruments and in that way 
attempt to develop further existing international and regional law. 

2.4 COMPARATIVE SYNTHESIS 

The international and regional instruments selected for inclusion in this chapter all have 
relevance to the rights of children and their parents and the parent-child relationship upon or 
after divorce or family separation, including the use of ADR processes such as mediation to 
resolve disputes concerning the parent-child relationship. This section offers a comparative 

																																																													
369 Boele-Woelki K and Martiny D, (2007) supra 141. 
370 CEFL Principles 3:25, 3:26, 3:27 and 3:28. 
371 See para 2.3.2.2.d above. 
372 Boele-Woelki K and Martiny D, (2007) supra 133. 
373 CEFL Principles 3:21(3)(a) and (b). 
374 CEFL Principles 3:37(1). 
375 CEFL Principles 3:37(2). 
376 CEFL Principles 3:37(3). 
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synthesis of the progression of these rights as seen in the instruments discussed in this 
chapter.377 

2.4.1 Parental responsibilities and rights 

Parental responsibilities are first mentioned in the 1984 Recommendations378 and have been 
defined in subsequent instruments so as to include the following characteristics: 

• parental responsibilities should be exercised jointly;379 
• there should be equality of rights and responsibilities for both parents during and 

after dissolution of marriage;380 
• persons with parental responsibilities shall ensure that the best interests of the child 

is their concern;381 and 
• parental responsibilities include residing with and having access to children.382 

The 1996 Convention and Brussels II bis both refer to parental ‘responsibility’ rather than 
‘responsibilities’.383 The 1996 Convention states that parental responsibility includes parental 
authority, rights and powers in relation to the person and property of a child.384 Brussels II bis 
defines parental responsibility as meaning all rights and duties relating to the person and 
property of the child, including rights of custody and access.385 

2.4.2 The best interests of the child 

The concept of the ‘best interests’ of the child appears for the first time in the wording of the 
1984 Recommendations. Principle 2 states that decisions regarding parental responsibilities 
should be based ‘primarily’ on the best interests of the child, while Principle 4 refers to the 
‘essential’ interests of the child.386 This statement does not give the best interests the substance 
they receive five years later in article 3 of the CRC, which states that in all actions concerning 
children, the best interests of the child shall be ‘a [emphasis added] primary consideration’.387 
This emphasis is surpassed in article 4 of the ACC adopted by the AU one year later, which 
holds that in all actions concerning the child, the best interests of the child shall be ‘the 

																																																													
377 The titles of paras 2.4.1 to 2.4.5 were partly inspired by the titles used in Nikolina N, Divided Parents, Shared 
Children: Legal Aspects of Residential Co-Parenting in England, the Netherlands and Belgium (2015). 
378 See para 2.3.2.3.a above. 
379 Principle 5 of the Recommendations; Principle 19(1) of the White Paper; Principle 3:11 of the CEFL Principles. 
See further paras 2.3.2.3.a (the Recommendations), 2.3.2.3.c (the White Paper) and 2.3.2.3.e (the CEFL 
Principles) above. 
380 Article 18(2) of the ACC. See further para 2.3.1.3 above. 
381 Article 20(1)(a) of the ACC. See further para 2.3.1.3 above. 
382 Article 1(3) of the ECECR. See further para 2.3.2.2.c above. 
383 There appears to be a significant overlap in the way these instruments have referred to parental responsibility 
and/or responsibilities. No explanation for the change in terminology from the singular to the plural could be 
found in the literature. 
384 Article 1(2) of the 1996 Convention. See further para 2.2.2.2 above. 
385 Article 2(7) of Brussels II bis. See further para 2.3.2.2.f above. 
386 See para 2.3.2.3.a above. 
387 See para 2.2.1.3 above. 
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[emphasis added] primary consideration’.388 The CEFL Principles add further emphasis to this 
by stating that the interests of the child should be protected if they are in conflict with the 
interests of the holders of parental responsibilities.389 

After 1984, with a few exceptions,390 every international and regional instrument described in 
this chapter makes reference in some way or other to the best interests of the child, referring 
alternatively to ‘a’ or ‘the’ primary consideration as a sine qua non when decisions in respect 
of a child are to be made.391 The best interests of a child or children vary from a paramount 
consideration (the primary consideration) to being one of other competing interests (a primary 
consideration). Skelton suggests that ‘a primary consideration’ leaves the best interests 
competing equally with other rights, whereas ‘the primary consideration’ indicates that 
children’s best interests must be given a heavier weighting where there are competing rights.392 
Either way, whether the legislator uses ‘a’ or ‘the’, it establishes the obligation to consider the 
best interests of the child in all decisions pertaining to the child.393 

2.4.3 The right of the child to be heard 

The Hague Convention of 1980 is the first instrument to refer to the right of a child to be heard, 
albeit provisional upon ‘having attained an age and degree of maturity at which it is appropriate 
to take account of its views’.394 Principle 3 of the 1984 Recommendations also makes reference 
to the degree of maturity of a child prior to consultation with the child.395 The Banjul Charter 
adopted in 1986 does not refer specifically to the rights of children to have their views heard, 
but states that ‘every individual’ has the right to have his cause heard.396 Article 12 of the CRC 
expands on this right by adding that a child must be given the opportunity to express his or her 
views ‘freely’ in ‘all matters’ involving the child, adding that ‘due weight’ must be given to 
those views in accordance with the age and maturity of the child.397 CEFL Principle 3:6 echoes 
article 12(1) of the CRC.398 Similarly to article 12 of the CRC, the ACC also emphasises that 
‘due consideration’ must be given to the views expressed by a child provided the child is 
‘capable’ of communicating his or her views.399 Boezaart rightly argues in this context that the 

																																																													
388 See para 2.3.1.3 above. 
389 See para 2.3.2.2.e above. 
390 With the exception of the EU Charter (para 2.3.2.2.e above) and the AYC (para 2.3.1.4 above). 
391 These instruments are, in chronological order, the CRC (para 2.2.1.3), the ACC (para 2.3.1.3) the 1996 
Convention (para 2.2.2.2), the ECECR (para 2.3.2.2.c), the CCCC (para 2.3.2.2.d), Brussels II bis (para 2.3.2.2.f), 
the White Paper (para 2.3.2.3.c), the EU Charter (para 2.3.2.2.e), the CEFL principles (para 2.3.2.3.e), the 2007 
Convention (para 2.2.2.3), the Mediation Directive (para 2.3.2.2.g) and the Draft Recommendation (para 
2.3.2.3.d) above. 
392 Skelton A, (2009) supra 486. 
393 Zermatten J, ‘Best Interests of the Child’ in Mahmoudi S, Leviner P, Kaldal A and Lainpelto K (eds) Child-
friendly Justice: A Quarter of a Century of the UN Convention on the Rights of the Child (2015) 35. 
394 See para 2.2.2.1 above. 
395 See para 2.3.2.3.a above. 
396 See para 2.3.1.2 above. 
397 See para 2.2.1.3 above. 
398 See paras 2.2.1.3 (the CRC) and 2.3.2.3.e (the CEFL Principles) above. 
399 See para 2.3.1.3 above. 
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rights of the child to be heard expressed in the ACC go further than in the CRC, because the 
ACC specifies how the children must be heard.400 

The 1996 Convention adds gravitas to this right by stating that recognition of parental 
responsibility may be refused if the child involved was not given the opportunity to be heard.401 
Expanding on the right to express his or her views, the ECECR adds that a child shall be entitled 
to request information and be informed of the consequences of any decision concerning him or 
her.402 The CCCC adds that a child should receive all relevant information and be consulted, 
provided this is not contrary to his or her best interests.403 

It was left, however, to the Draft Recommendation of 2011 to truly give effect to the rights of 
children to make their views known by including direct consultation with children and young 
people during the drafting process of the recommendation.404 

2.4.4 From ‘access and custody’ to ‘contact and care’ 

The 1980 Convention, the Custody Convention and the 1996 Convention all refer to parents’ 
rights of ‘custody and access’ in respect of a child.405 The ECECR also refers to parents’ rights 
of ‘access’ to their child.406 Article 9(3) of the CRC is the first instrument to refer to a child’s 
right of ‘contact’ with both parents.407 In 2003 the CCCC, recognising that children and not 
only parents are holders of rights, replaces the notion of ‘access to children’ with ‘contact 
concerning children’ and refers to ‘contact’ throughout the document.408 In 2005, Brussels II 
bis refers again to rights of ‘custody and access’.409 The 2007 CEFL Principles refer to the 
CCCC and express their preference for the word ‘contact’ instead of ‘access’.410 

2.4.5 The rights of children and parents to have contact with each other and 
the right to family life 

Reference to the protection of the family unit can be found in the UDHR.411 The first reference 
to the right to family life is made in 1950 in article 8 of the ECHR.412 This has been expanded 
upon through the case law of the ECtHR to include, inter alia, the right to have contact with 

																																																													
400 Boezaart T, ‘The Position of Minor and Dependent Children of Divorcing and Divorced Spouses or Civil Union 
Partners’ in Heaton J (ed) The Law of Divorce and Dissolution of Life Partnerships in South Africa (2014) 193. 
Article 4(2) of the ACC includes the following, ‘... the views of the child to be heard either directly or through an 
impartial representative as a party to the proceedings ...’. 
401 Article 23(2)(b) of the 1996 Convention. See further paras 2.2.1.3 (the CRC) and 2.3.1.3 (the ACC) above. 
402 Articles 3(a), (b) and (c) of the ECECR. See further para 2.3.2.2.c above. 
403 Article 6(1) of the CCCC. See further para 2.3.2.2.d above. 
404 Draft Explanatory Memorandum para 4. See further para 2.3.2.3.d above. 
405 See paras 2.2.2.1 (the 1980 Convention), 2.2.2.2 (the 1996 Convention) and 2.3.2.2.d (the CCCC) above. 
406 Article 1(3) of the ECECR. See further para 2.3.2.2.c above. 
407 See para 2.2.1.3 above. 
408 Preamble, article 2(a) and 4(3) of the CCCC. See further para 2.3.2.2.d above. 
409 Article 2(a) of Brussels II bis. See further para 2.3.2.2.f above. 
410 Principles 3:25, 3:26 and 3:28 of the CEFL Principles. See further para 2.3.2.3.e above. 
411 Article 16(3) of the UDHR. See further para 2.2.1.1 above. 
412 See para 2.3.2.2.a above. 
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one’s family.413 In 1976, the ICCPR referred to the protection of the family by society and the 
State as well as the protection of children post-divorce.414 Article 7 of the EU Charter echoes 
article 8 of the ECHR, adding to it by stating that everyone has the right to marry and found a 
family.415 The Preamble of the 1980 Custody Convention emphasises parents’ rights of ‘access’ 
as a corollary to the right of ‘custody’.416 

The first reference to the rights of a child to contact with his or her parents appears in article 
7(1) of the CRC, which stipulates the right of the child to ‘know and be cared for’ by his or her 
parents.417 Article 9 of the CRC follows on from article 7, providing that a child ‘shall not be 
separated from his or her parents’ against his or her will and that a child has the right to maintain 
personal relations and direct contact with both parents on a regular basis, subject to the child’s 
best interests.418 Both the ACC and the EU Charter echo article 9(3) of the CRC.419 The ACC 
adds that, whenever possible, a child shall have the right to reside with his or her parents.420 
The CCCC declares the promotion and improvement of contact between children and their 
parents as one of its objects, declaring that the maintenance of regular contact is a right both a 
child and his or her parents have.421 Brussels II bis implies the rights of contact between parents 
and their children in Chapter 1 Scope and Definition.422 The case law of the ECtHR has 
established that persons other than parents have the right to have contact with children,423 while 
the CEFL Principles also emphasise that both the child and the parents, and possibly other 
persons, have the right to have contact with each other.424 

2.4.6 Duties and responsibilities of children 

A striking feature of the African regional instruments is the emphasis not only on individual 
rights but also on the duties an individual, including a child, has towards family, community 
and African solidarity. In its Preamble, the Banjul Charter states that the enjoyment of rights 
and freedoms implies the ‘performance of duties on the part of everyone’.425 Chapter II of the 
Charter refers specifically to the duties of every individual, which includes the promotion, 
safeguarding and reinforcement of mutual respect and tolerance.426 Other duties entail, for 
instance, placing one’s physical and intellectual abilities at the service of the community.427 
Article 31 of the ACC refers specifically to the duties and responsibilities of children to their 

																																																													
413 Ibid. 
414 Articles 23(1) and (4) of the ICCPR. See further para 2.2.1.2 above. 
415 See para 2.3.2.2.e above. 
416 See para 2.3.2.2.b above. 
417 See para 2.2.1.3 above. 
418 Articles 9(1) and 9(3) of the CRC. See further para 2.2.1.3 above. 
419 Article 19(2) of the ACC and article 4(3) of the EU Charter. See further paras 2.3.1.3 (the ACC) and 2.3.2.2.e 
(the EU Charter) above. 
420 Article 19(1) of the ACC. See further para 2.3.1.3 above. 
421 Articles 1(c) and 4(1) of the CCCC. See further para 2.3.2.2.d above. 
422 Article 2(a) of Brussels II bis. See further para 2.3.2.2.f above. 
423 See para 2.3.2.2.a above. 
424 Principles 3:25 (1), (2) and (3) of the CEFL Principles. See further para 2.3.2.3.d above. 
425 See para 2.3.1.2 above. 
426 Article 28 of the Banjul Charter. See further para 2.3.1.2 above. 
427 Article 29(2) of the Banjul Charter. See further para 2.3.1.2 above. 
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families, parents, superiors, elders, communities and African cultural values.428 These 
sentiments recur in article 26 of the AYC, which lists 15 duties and responsibilities of (African) 
youths.429 In addition to those mentioned in the ACC, the AYC refers, inter alia, to ‘peer-to-
peer’ education, an honest work ethic, and the development of a culture of voluntarism.430 

There is no similar emphasis on duties and responsibilities in the European or international 
instruments. The UDHR refers to everyone’s ‘duties to the community’ in article 29(1).431 The 
Preamble of the ICCPR makes reference to an individual’s duties to others and the community, 
but only in the context of the promotion and observance of the rights recognised in the 
ICCPR.432 The Preamble of the EU Charter states that rights entail responsibilities and duties 
with regard to others, the community and future generations.433 The ECHR makes one 
reference to duties and responsibilities in the context of freedom of expression.434 The CRC 
does not make any reference to duties imposed on a child, and throughout the CRC, the duty-
bearers appear to be parents435 or the state.436 

According to Sloth-Nielsen and Mezmur, article 31 of the ACC contemplates children’s duties 
and responsibilities as a form of ‘active participation in societal and communal life’, regarding 
children’s participation via the fulfilment of their duties as ‘commensurate with their evolving 
status and their physical, mental, emotional and other capabilities’.437 The authors emphasise 
that responsibilities are complementary to rights and do not undermine them, in addition to 
which the enjoyment of rights is not dependent on the fulfilment of duties.438 At the same time, 
Sloth-Nielsen and Mezmur warn that ‘the language of duties should not be used to limit or 
violate children’s rights’.439 

2.4.7 ADR mechanisms 

The ADR mechanism referred to most often in the context of resolving family disputes is 
mediation. Several instruments are devoted entirely to it: the 1998 Mediation Principles of the 
CoE, the 2008 Mediation Directive of the EU, and the fifth Guide to Good Practice: Mediation, 
which accompanies the 1980 Hague Convention, published in 2012.440 

The Preamble to the 1998 Mediation Principles makes extensive reference both to the 
deleterious effects of family disputes on the family and the children and to research promoting 
																																																													
428 Articles 31(a)-(f) of the ACC. See further para 2.3.1.3 above. 
429 See para 2.3.1.4 above. 
430 Articles 26(e), 26(g) and 26(k) of the AYC. See further para 2.3.1.4 above. 
431 See para 2.2.1.1 above. 
432 Preamble to the ICCPR para 5. See further para 2.2.1.2 above. 
433 See para 2.3.2.2.e above. 
434 Article 19(2) of the ECHR. See further para 2.3.2.1.c above. 
435 Article 27(2) of the CRC. See further para 2.2.1.3 above. 
436 Articles 2(1), 2(2) and all other articles starting with the words ‘States parties shall...’ of the CRC. See further 
para 2.2.1.3 above. 
437 Sloth-Nielsen J and Mezmur BD, (2008) supra 171. 
438 Sloth-Nielsen J and Mezmur BD, (2008) supra 188. 
439 Ibid. See further para 2.3.1.3 above. 
440 See paras 2.3.2.3.b (the Mediation Principles), 2.3.2.2.g (the Mediation Directive) and 2.2.2.1 (the 1980 
Convention) above. 
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the potential of mediation.441 The Mediation Directive provides motivation for the desirability 
of a mediated agreement and sets out various features of mediation such as the training of 
mediators, the enforceability of mediated agreements, the confidential nature of mediation, and 
so on.442 According to the Mediation Guide, mediation is regarded as one of the most widely 
promoted methods of ADR in family law.443 

Instruments that refer specifically to mediation are the 1996 Convention, the 2007 Convention, 
the ECECR, the CCCC, and the Draft Recommendation.444 The first reference to mediation as 
an ADR mechanism is in article 13 of the ECECR, where mediation ‘or other processes’ are 
specifically mentioned as a mechanism to resolve disputes.445 Article 31(b) of the 1996 
Convention requires that the Central Authority is to take all appropriate steps to facilitate ‘by 
mediation, conciliation or similar means’ agreed solutions for the protection of the person or 
property of a child.446 The 2003 CCCC also encourages the use of mediation or other processes 
to reach ‘amicable agreements’ about contact.447 The Draft Recommendation refers to 
‘appropriate mechanisms such as mediation’.448 

In the other instruments there is no direct mention of mediation, but some form of extra-judicial 
dispute resolution is alluded to. The 1980 Convention refers to securing the return of a child 
by way of an ‘amicable resolution’ of the issues.449 The Recommendations issued by the CoE 
in 1984 do not refer specifically to mediation either, but allude to it by mentioning ‘agreements’ 
that could be reached between parents regarding the exercise of parental responsibilities; 
moreover, in the event of a disagreement referred to the competent authorities, it is 
recommended that the authorities ‘try to reconcile’ the parents.450 Although the CRC itself does 
not make any reference to ADR mechanisms, the UN Committee on the Rights of the Child 
makes reference to mediation as an ADR mechanism.451 The ECHR makes reference to a 
‘friendly settlement’.452The CEFL Principles recommend ADR mechanisms in all disputes 
regarding parental responsibilities, but do not refer to any specific ADR mechanism.453 

																																																													
441 See para 2.3.2.3.b above. 
442 Para 6 of the Preamble to and articles 4(2), 6(1) and 7(1) of the Mediation Directive. See further para 2.3.2.2.g 
above. 
443 See para 2.2.2.1 above. 
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448 Principle 29(4) of the Draft Recommendation. See further para 2.3.2.3.d above. 
449 Article 7(c) of the 1980 Convention. See further para 2.2.2.1 above. 
450 Principles 6 and 10(2) of the Recommendations. See further para 2.3.2.3.a above. 
451 UN Committee on the Rights of the Child General Comment No 12 (2009) paras 51 and 52. See further para 
2.2.1.3 above. 
452 See para 2.3.2.2.a above. 
453 Principle 3:36 of the CEFL Principles. See further para 2.3.2.3.e above. 
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2.5 SYNOPSIS OF THE INTERNATIONAL AND REGIONAL 
INSTRUMENTS 

Below is a synopsis of the international and regional instruments, binding and non-binding, 
that were discussed in this chapter. The synopsis includes their references to the protection and 
rights of children and parents post-divorce and -separation as well as to ADR processes.
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Title & acronym YEAR* Organisation & 
jurisdiction Signatories Best interests of the 

child 
Protection & rights ADR Children Parents 

Universal 
Declaration of 
Human Rights 
(UDHR) 

1948 UN: 
International NL  

Equality 
social protection 
irrespective of birth 
Education 
Duties to the 
community 
Social protection of 
family 

Equality 
irrespective of 
marital status 
Social protection 
of family 
Duties to the 
community 

 

European 
Convention on 
Human Rights 
(ECHR) & European 
Court of Human 
Rights (ECtHR) 

1950 CoE: Europe NL Interests of the child: 
protocol 7 art 5  

Family life 
No discrimination 

Contact 
No 
discrimination 
Equal 
responsibilities 
and rights 

Friendly 
settlement 

International 
Covenant on Civil 
and Political Rights 
(ICCPR) 

1976 UN: 
International NL  Right to protection 

post-divorce 

Right to 
protection of 
family  

 

Hague Convention on 
the Civil Aspects of 
International Child 
Abduction 
(1980 Convention) 

1980 HCCH: 
International NL & SA  Right to be heard  

Mediation 
(Guide to 
Good 
Practice) 

European 
Convention on 
Recognition and 
Enforcement of 
Decisions Concerning 
Custody of Children 
and on Restoration of 
Custody of Children 
(the Custody 
Convention) 

1980 CoE: Europe NL  Welfare of the 
child 

Right to contact 
with child  
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Title & acronym YEAR* Organisation & 
jurisdiction Signatories Best interests of the 

child 
Protection & rights ADR Children Parents 

Recommendations on 
Parental 
Responsibilities 
( the 
Recommendations) 

1984 CoE: Europe Non-binding Best interests are 
primary and essential 

Right to be heard 
Maintaining 
personal 
relationship with 
parents 

Parental 
responsibilities, 
duties, powers 
Equality 
between parents 

ADR: reach 
agreement, 
reconcile 

African Charter on 
Human and People’s 
Rights 
(Banjul Charter) 

1986 AU: Africa SA  

Right to be heard 
Duties 
Human rights 
No discrimination 
based on birth 

To be heard 
Duties 
Protection of the 
family 

 

United Nations 
Convention on the 
Rights of the Child 
(CRC) 

1989 UN: 
International 

NL & SA 
 

A primary 
consideration 

Right to be heard, 
participation 
Right to know and 
be cared for 
Right to contact 

Parental 
responsibilities 
and rights 

 

African Charter on 
the Rights and 
Welfare of the Child 
(ACC) 

1990 AU: Africa SA 
The primary 
consideration 
 

Views expressed, 
participation 
Contact with family 
duties 

Equal rights and 
responsibilities 
Protection of the 
family 

ADR is 
implied 

Hague Convention on 
Jurisdiction, 
Applicable Law, 
Recognition, 
Enforcement and 
Cooperation in 
Respect of Parents 
Responsibilities and 
measures for the 
protection of 
Children 
(1996 Convention) 

1996 HCCH: 
International NL A primary 

consideration 

Protection of 
person and property 
Right to be heard 

Custody and 
access 
Parental 
responsibilities, 
rights and 
powers 

Mediation 
Conciliation 
and similar 
means 
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Title & acronym YEAR* Organisation & 
jurisdiction Signatories Best interests of the 

child 
Protection & rights ADR Children Parents 

European 
Convention on the 
Exercise of 
Children’s Rights 
(ECECR) 

1996 CoE: Europe Binding but NL 
not a signatory 

Promotion and 
protection of best 
interests 

Views heard and 
considered 
Participation, 
representation 

Residence & 
access to 
children 

Mediation or 
other 
processes 

Recommendation No. 
R(98)1 of the 
Committee of 
Ministers to Member 
States on Family 
Mediation 
(Mediation 
Principles) 

1998 CoE: Europe Non-binding 
Concern for and 
protection of the best 
interests 

Concern for the 
welfare of children  Mediation 

Convention on 
Contact Concerning 
Children 
(CCCC) 

2003 CoE: Europe Binding but NL 
not a signatory 

A primary 
consideration 

Views heard, due 
weight given 
Right to contact 
with parents 

Personal 
relations and 
contact 
Family ties 

Mediation 
Conciliation 
Family 
counselling 

Council Regulation 
(EC) No. 2201/2003 
concerning 
jurisdiction, 
recognition and 
enforcement of 
judgments in 
matrimonial matters 
and matters of 
parental 
responsibility 
(Brussels II bis) 

2005 EU: Europe NL ‘Superior’ interests 
 

Equality 
Protection upon 
return 
Views heard 

Parental 
responsibility 
and duties 
Rights of 
contact and 
custody 
 

Mediation is 
referred to in 
the proposed 
recast 
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Title & acronym YEAR Organisation & 
jurisdiction Signatories Best interests of the 

child 
Protection & rights ADR Children Parents 

African Youth 
Charter 
(AYC) 

2006 AU: Africa SA  
Participation 
Responsibilities 
Duties 

Protection of the 
family  

Report on Principles 
Concerning the 
Establishment and 
Legal Consequences 
of Parentage – The 
‘White Paper’ 
(White paper) 

2006 CoE: Europe Non-binding Of paramount 
consideration 

Consent 
Views heard, due 
weight given 
 

Joint exercise of 
parental 
responsibilities 
Non-discrimination 
regarding marital 
status 

 

The Hague 
Convention on the 
International 
Recovery of Child 
Support and Other 
Forms of Family 
Maintenance 
(The 2007 
Convention) 

2007 HCCH: 
International NL A primary 

consideration   

Mediation, 
conciliation, 
similar 
processes 

The Charter on 
Fundamental Rights 
of the European 
Union 
(the EU Charter) 
 

2007 EU: Europe NL A primary 
consideration 

Family life, 
education, non-
discrimination 
Right to be heard, 
views taken into 
consideration 
Right to contact 

Family Life 
Non-discrimination 
Duties to the 
community 
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Title & acronym YEAR Organisation & 
jurisdiction Signatories Best interests of the 

child 
Protection & rights ADR Children Parents 

The Commission on 
European Family 
Law (CEFL) and its 
Principles of 
European Family 
Law regarding 
Parental 
Responsibilities 
(CEFL Principles) 

2007 CEFL: Europe Non-binding The primary 
consideration 

Views and opinions 
heard; due 
consideration given 
Autonomy 
self-representation 
contact 

  

European Council 
Mediation directive 
(Mediation 
Directive) 

2008 EU: Europe NL 
Protection of the 
best interests of the 
child 

  Mediation 

Draft 
Recommendation on 
the Rights and Legal 
Status of Children 
and Parental 
Responsibilities 
(Draft 
Recommendation) 

2011 CoE: Europe Non-binding A primary 
consideration 

Views, consulted, 
consent 
Non-discrimination 

Parental 
responsibilities 
Family unit 
emphasised 

Mediation 

*= the year in which the instrument came into force or was adopted 
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2.6 CONCLUSIONS 

This chapter’s description and analysis of international and regional instruments bring to light 
the various basic principles that have developed over the past 70 years. The first principle 
relates to consideration of the best interests of the child in all actions involving the child. 
Additionally, and complementarily to the best interests principle, is the emphasis on the views 
and opinions of the child, which are to be heard and taken into account in all matters concerning 
him or her, thus ensuring child participation. 

Furthermore, it is accepted that children and parents have a right, albeit conditional, to maintain 
contact with each other irrespective of the marital status of the parents and that parents should 
share parental responsibilities jointly. Mediation is regarded as a suitable, if not preferable, 
ADR mechanism in the resolution of family disputes, in particular those disputes arising upon 
as well as post-divorce or -family separation. The harsh terminology of ‘custody and access’ is 
in the process of being replaced by the gentler concepts of ‘contact and care’. In the African 
regional instruments, there is an emphasis on duties that accompany rights, an emphasis almost 
entirely absent in the international and European regional instruments. 
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Chapter 3: 
SOUTH AFRICA AND THE NETHERLANDS: 
DIFFERENT JURISDICTIONS, DIFFERENT 
APPROACHES, BUT COMPARABLE TRENDS 

3.1 INTRODUCTION 

Against the background of the provisions made by the relevant international and regional 
instruments with regard to the rights of children, their parents and the parent-child relationship 
post-divorce or -family separation, as discussed in chapter 2, this chapter explores these rights 
as provided for in national legislation in South Africa and the Netherlands. The exploration 
establishes the legal and, to an extent, social context in which the development of children’s 
and parents’ responsibilities and rights arose in each jurisdiction. 

South Africa and the Netherlands have different legal systems, systems which have influenced 
the respective ways in which children’s and parents’ rights and responsibilities developed in 
each of the countries.1 The legal systems applicable in South Africa and the Netherlands, 
together with theirs process of law-making, the structure of their courts and the citation of case 
law, are discussed first. 

Thereafter, the discussion turns to each jurisdiction’s relevant national laws and the influence 
international and regional instruments have had on them. Generally, there are two main 
approaches to incorporating international and regional law into national law: monist and 
dualist.2 In a dualist state like South Africa, international law has to be translated into national 
law for the international law to exist as law.3 Contradictory national law must be modified or 
eliminated to conform to international law, and unless and until this has happened, judges 
cannot apply international law or citizens rely on it.4 By contrast, in a monist state such as the 
Netherlands, international law is incorporated into national law. The Constitution of the 
Netherlands expressly provides that certain treaties are directly applicable and that in such 
cases the treaties are deemed superior to all Dutch laws, including constitutional norms.5 The 

																																																													
1 Tetley glosses the term ‘legal system’ as referring to the ‘nature and content of the law generally and the 
structures and methods whereby it is legislated upon, adjudicated upon and administered within a given 
jurisdiction’; Tetley W, ‘Mixed Jurisdictions: Common Law vs Civil Law (Codified and Uncodified)’ Louisiana 
Law Review (2000) 60(3) 682. 
2 Jackson JH, ‘Status of Treaties in Domestic Legal Systems: A Policy Analysis’ The American Journal of 
International Law (1992) 86(2) 314. 
3 Article 231(4) of the Constitution of South Africa, available at 
http://www.justice.gov.za/legislation/constitution/SAConstitution-web-eng.pdf, accessed on 14 January 2018. 
4 See further para 3.3.1 below regarding the South African Constitution. 
5 Articles 91(3) and 94 of the Constitution of the Kingdom of the Netherlands, available at 
http://www.denederlandsegrondwet.nl, accessed on 14 January 2018. See further para 3.4 below regarding the 
Constitution of the Kingdom of the Netherlands. 
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act of ratifying an international treaty immediately incorporates the law into national law, 
which means it can be applied directly by a judge and invoked directly by citizens.6 

3.2 AN OUTLINE OF THE JURISDICTIONS OF SOUTH 
AFRICA AND THE NETHERLANDS 

This section provides a brief historical overview of influences on the legal systems of South 
Africa and the Netherlands and their development into the present day, highlighting in 
particular the early influence of the Dutch system on South Africa’s. The section also discusses 
the relative weight of the decisions made by the different courts in each jurisdiction; provides 
an understanding of how laws are made in each jurisdiction; demonstrates the citation of case 
law; and lays a foundation for an examination later in the chapter of children’s and parents’ 
rights and responsibilities. 

3.2.1 South Africa 

The influence of the legal systems inherited from the Netherlands and England on the South 
African legal system, as well as the role and influence of customary law, will be described first, 
followed by an account of the process of law-making, a brief description of the different courts 
in South Africa, and the way in which case law is cited. 

3.2.1.1 The legal system 

It is generally accepted that colonialism produced mixed or hybrid legal systems.7 The South 
African legal system is described as a hybrid system, having been influenced by civil law, 
common law and indigenous or customary law.8 South Africa had been colonised by both the 
Netherlands and England. During two periods in South Africa’s history, from 16529 to 1795 
and again briefly from 1803 to 1806, the country was a colony of the Netherlands.10 Between 
1795 and 1803 and again from 1806 to 1910, it was a British colony. In 1910 South Africa 
became an independent dominion of the British Empire, known as the Union of South Africa,11 
until 1961, when the Republic of South Africa was founded.12 

																																																													
6 Articles 91(3) and 94 of the Constitution of the Kingdom of the Netherlands. 
7 Zimmerman R and Visser D, ‘Introduction: South African Law as a Mixed Legal System’ in Zimmerman R and 
Visser D (eds) Southern Cross: Civil Law and Common Law in South Africa (1996) 9. 
8 Ibid. 
9 An employee of the Dutch East India Company (VOC), Jan van Riebeeck, arrived at the Cape of Good Hope in 
1652 to establish a way-station for the VOC trade route between the Netherlands and the East Indies. 
10 Hahlo HR and Kahn E, The South African Legal System and its Background (1968) 567. Those parts of the 
country which were governed by Britain were referred to as the British Colonies of Natal and the Cape, and those 
governed by the Afrikaners, as the Boer Republics of the Transvaal and the Orange Free State. 
11 In terms of the Union of South Africa Act 1909 (as this Act is a British Act proclaimed by Edward VII, there is 
no number), available at https://law.wisc.edu, accessed on 14 May 2016. 
12 Republic of South Africa Constitution Act 32 of 1961. Regarding the current Constitution, see para 3.3.1 below. 
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The South African legal system has been described as an ‘uncodified civil law system with 
Roman-Dutch law, and originally Roman law, as its major formative elements’.13 Roman-
Dutch law was imported into South Africa before the codification of Dutch law during the 
Napoleonic occupation of the Netherlands and came to be regarded as the common law of 
South Africa.14 Roman-Dutch law was an amalgamation of Roman law and Dutch customary 
law.15 

British occupation brought with it a policy of Anglicisation and the introduction of English 
legal rules into South Africa, especially after the large influx of British settlers in 1820.16 
During the 1820s, English replaced Dutch as the official language of the Cape Colony and 
hence, too, as the language of judicial proceedings.17 Legislation drafted from this period 
onwards provided a vehicle for the penetration of English law into the Cape Colony.18 
Similarly, the organisation of South African courts, the judiciary and the legal profession, 
followed English law.19 

In the face of increased Anglicisation, the preservation of Roman-Dutch law in South Africa 
may have been encouraged by factors such as the existence of Afrikaans, a language derived 
mainly from Dutch.20 Article 135 of the Union of South Africa Act21 guaranteed the 
continuation of the legal systems in place at that time, thereby making provision for the 
continuation of Roman-Dutch law where it was applicable.22 Furthermore, in the late 
nineteenth-century numerous books on Roman-Dutch law were translated into English, thereby 
making the common law more accessible to English jurists.23 Of direct relevance to this study 

																																																													
13 Erasmus HJ ‘The Interaction of Substantive Law and Procedure’ in Zimmerman R and Vsser D (eds) Southern 
Cross: Civil Law and Common Law in South Africa (1996) 141. 
14 Van den Bergh R, ‘The Remarkable Survival of Roman-Dutch Law in Nineteenth-Century South Africa’ 
Fundamina (2012) 18(1) 74. See also Erasmus HJ, ‘Roman Law in South Africa Today’ SALJ (1989) 106 667. 
15 Gibson JTR, Wille’s Principles of South African Law (1977) 24-25. Palmer argues that the Roman Empire 
effectively generated a mixed system of private law, combining, for example, Roman and Germanic law; in Palmer 
VV, ‘Mixed Legal Systems ... and the Myth of Pure Laws’ Louisiana Law Review (2007) 67(4) 1214. See further 
para 3.2.2.1 below. 
16 Gibson JTR, (1977) supra 31, Van den Bergh R, (2012) supra 74. See also Hosten WJ, Edwards AB, Nathan 
C and Bosman F, Introduction to South African Law and Legal Theory (hereinafter Hosten WJ et al.) (1986) 196-
197 for an explanation of the increased role of British law after 1820. 
17 Hosten WJ et al., (1986) supra 197. 
18 Hosten WJ et al., (1986) supra 201. For example, the English-speaking courts in the Cape adhered to the stare 
decisis rule which, together with the new legislation, led to greater emphasis on English law; Hosten WJ et al., 
(1986) supra 202. 
19 Hahlo HR and Kahn E, (1968) supra 585; Erasmus HJ, (1989) supra 669. 
20 Tetley W, (2000) supra 728. 
21 Union of South Africa Act 1909. 
22 Article 135 of the Union of South Africa Act of 1909, which reads: ‘Subject to the provisions of the Act, all 
laws in force in the several Colonies at the establishment of the Union shall continue in force in the respective 
provinces until repealed or amended by Parliament...’, available at https://law.wisc.edu, accessed on 14 May 2016. 
Between 1842 and 1910, parts of the country were governed by Britain (referred to as the British Colonies of 
Natal and the Cape) and parts were governed by the Afrikaners or Boers, who were mostly of Dutch decent 
(referred to as the Boer Republics of the Transvaal and the Orange Free State). 
23 See Van den Bergh R, (2012) supra 86 for a list of authors who translated the works of De Groot (Grotius), 
Van Leeuwen and Van der Linde into English. 
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is that the law of persons, family relations and succession were little affected by English law 
and mainly followed Roman-Dutch law.24 

Roman-Dutch law was built on principles of equity and equality.25 This view is supported by 
the Constitutional Court (CC) in Le Roux and Others v Dey (Freedom of Expression Institute 
and Restorative Justice Centre as Amici Curiae),26 where the Court characterised the Roman-
Dutch legal system as a ‘rational, enlightened system of law, motivated by considerations of 
fairness … [I]n virtually every aspect of Roman-Dutch law one will find equitable principles 
and remedies which give concrete expression to its underlying concern with justice and 
fairness’.27 Nevertheless, Roman-Dutch and English laws gradually merged into a single legal 
system that is now considered the common law of South Africa.28 It is therefore correct to state 
that the common law in South Africa is hybrid in nature, combining common and civil law.29 

The third part of South Africa’s mixed legal system is customary law. Customary law in South 
Africa is defined in the Recognition of Customary Marriages Act30 as ‘[the] customs and usages 
traditionally observed among the indigenous African peoples of South Africa and which form 
part of the culture of those peoples’.31 South Africa does not have a single uniform system of 
customary law as recognised in section 1(3) of the Law of Evidence Amendment Act.32 
Customary law is mostly unwritten33 and handed down by word of mouth from generation to 
generation.34 During the colonial and apartheid eras,35 customary law was regarded as 
subordinate to Roman-Dutch common law, which provided the model to which customary law 
was expected to conform36 and any recognition of customary law was always subject to a 

																																																													
24 Hahlo HR and Kahn E, (1968) supra 578. 
25 Erasmus HJ, (1989) supra 671. 
26 2011(3) SA 274 (CC). 
27 At 334B-D. 
28 Bennett TW, ‘Legal Pluralism and the Family in South Africa: Lessons from Customary Law Reform’ Emory 
International Law Review (2011) 25(2) 1029. 
29 Van Niekerk G, ‘Reflections on the Interplay of African Customary Law and State Law in South Africa’ Studia 
Universitatis Babes-Bolyia Juresprudentia (2012) 3 6. 
30 Act 120 of 1998. 
31 Section 1 of Act 120 of 1998. 
32 Act 45 of 1988. Section 1(3) acknowledges that there are potentially different systems of ‘indigenous law’ and 
regulates further which system should apply in any particular circumstance, available at www.justice.gov.za, 
accessed on 14 January 2018. 
33 Examples of written customary law can be found in the KwaZulu Act on the Code of Zulu Law No.16 of 1985 
and the Natal Code of Zulu Law Proclamation R151 of 1987, which, inter alia, regulate the proprietary 
consequences of customary marriages, guardianship and custody of minor children. 
34 Bennett TW and Vermeulen T, ‘Codification of Customary Law’ JAFL (1980) 24(2) 212. 
35 The apartheid era followed the colonial era and ended in 1994. From 1948 till the beginning of the 1990s, South 
Africa’s ruling National Party had instituted a regime know as ‘apartheid’ which was premised on race 
discrimination and a denial of human rights. For more information on South Africa’s position during this time, 
see Dugard J, (2011) supra 15-23. 
36 Grant E, ‘Human Rights, Cultural Diversity and Customary Law in South Africa’ JAFL (2006) 50(1) 15-16, 
Bennet TW, ‘Legal Pluralism’ in Bekker JC, Labuschagne JMT and Vorster LP (eds) Introduction to Legal 
Pluralism in South Africa Part I Customary Law (2002) 22. By way of illustration of the inferior status of 
customary law, legislation produced in 1864 made provision for Africans who were considered sufficiently 
‘detribalised’ to apply for exemption from the application of customary law. Section 31(1) of the Native 
Administration Act 38 of 1927 made a similar provision of exemption in 1927. 
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repugnancy clause.37 Finally, in 1996, the Constitution of South Africa38 placed common law 
and customary law on an equal footing.39 

A measure of convergence is also present in African customary law and common law.40 
Examples of the convergence of African customary law and Roman-Dutch common law with 
respect to the customary law principle of ubuntu41 and the Roman-Dutch law principle of 
amende honourable42 can be found in the CC judgments in Le Roux and Others v Dey (Freedom 
of Expression Institute and Restorative Justice Centre as Amici Curiae)43 and in Dikoko v 
Mokhatla.44 

Bennett and Vermeulen highlight a significant difference between common law and customary 
law, which is that, according to the authors, common law emphasises the application of rules 
of law, the importance of precedent, and legal principles that result in one party being judged 
guilty or wrong and the other innocent or right, with punishment or compensation awarded 
accordingly; customary law, by comparison, is concerned primarily with the settlement of a 
dispute and the reconciliation of the parties post-dispute.45 

3.2.1.2 The process of law-making 

The process of law-making in South Africa is provided for in the Constitution.46 Parliament, 
which consists of two houses, the National Assembly and the National Council of Provinces,47 
is the national legislature of South Africa,48 with the powers to pass new laws, amend existing 
laws and repeal old laws.49 When exercising its legislative authority, Parliament is bound only 

																																																													
37 Bennet TW, (2002) supra 21 footnote 3. The repugnancy clause stated: ‘[I]n so far as it was not repugnant to 
the general principles of humanity observed throughout the civilised world’. The repugnancy principle was 
applied, for instance, to potentially polygamous customary marriage, which was denied legal recognition until the 
Recognition of Customary Marriages Act (Act 120 of 1998) in 1998. 
38 Constitution of the Republic of South Africa, 1996 (in this section referred to as ‘the Constitution’), available 
at www.gov.za/DOCUMENTS/CONSTITUTION/CONSTITUTION-REPUBLIC-SOUTH-AFRICA-1996-1, 
accessed on 14 January 2018. 
39 Bennet TW, (2002) supra 22. 
40 Van Niekerk G, (2012) supra 11. 
41 Van Niekerk G, (2012) supra 12, describes ubuntu as ‘an expression of restorative justice in African 
jurisprudence and encompasses the idea that “a person is a person through others”’. See also chapter 4 para 4.2.3.1 
for the influence of ubuntu on African-style mediation. 
42 Ibid., describes amende honourable as a ‘defunct delictual remedy for defamation that originated in medieval 
canon law and became part of South African law through Roman-Dutch law’. See also Van Niekerk GJ, ‘Amende 
Honorable and Ubuntu: An Intersection of Ars Boni et Aequi in African and Roman-Dutch Jurisprudence?’ 
Fundamina (2013) 19(2) 397-412. 
43 2011 (3) SA 274 (CC) 334D-E and 335A-B. 
44 2006 (6) SA 235 (CC) 274B-E. 
45 Bennett TW and Vermeulen T, (1980) supra 212. See further chapter 4 para 4.2.3.1 with regard to African-style 
mediation. 
46 See further para 3.3.1 below. 
47 Sections 42(1)(a) and (b) of the Constitution. 
48 Section 43(a) of the Constitution. 
49 Sections 44(1)(a)(ii) and 44(1)(b)(ii) of the Constitution. Schedules 4 and 5 of the Constitution provide a list of 
functional areas in which Parliament and the Provincial legislatures are competent to make laws. 
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by the Constitution.50 The National Assembly initiates, prepares and implements national 
legislation,51 and also has the power to amend the Constitution.52 

The national legislative process starts with a discussion document, referred to as a ‘green 
paper’, published for comment and discussion, after which a more refined version, a ‘white 
paper’ reflecting government policy, may be published for further discussion and comment. 
The ‘green paper’ (and sometimes the ‘white paper’ too) forms the basis of a draft Bill. The 
draft Bill, together with an explanatory memorandum, may be introduced in Parliament by a 
Minister, a Deputy Minister, a parliamentary committee or an individual Member of 
Parliament. The Draft Bill is submitted to the Cabinet53 in order to obtain approval for the 
introduction or tabling of the Bill in Parliament. Once the Bill has been tabled, it is published 
in the Government Gazette for public comment.54 Thereafter, the Bill is tabled in the National 
Assembly55 or the Council of Provinces.56 Once a Bill has been passed by the National 
Assembly and the Council of Provinces, it is submitted to the President for assent.57 The 
President may refer a Bill to the CC for that court to make a decision on its constitutionality.58 
Once the President has signed a Bill, it becomes an Act of Parliament and is published in the 
Government Gazette.59 

To assist Parliament in its role as legislative authority, the South African Law Reform 
Commission (SALRC) was established in 1973.60 The objects of the SALRC are provided for 
in section 4 of the SALRC Act61 and are as follows: ‘The objects of the [SALRC] shall be to 
do research with reference to all branches of the law of the Republic [of South Africa] and to 
study and to investigate all such branches of the law in order to make recommendations for the 
development, improvement, modernisation or reform thereof.’ This includes the repeal of 
obsolete or unnecessary provisions, removal of anomalies, bringing about uniformity in the 
law, consolidation or codification of any branch of the law, and making the common law more 
readily available.62 The SALRC prepares reports of its investigations,63 which can include draft 
legislation, to the Minister of Justice and Correctional Services to be tabled in Parliament.64 

																																																													
50 Section 44(4) of the Constitution. 
51 Sections 55(1)(b) and 55(2)(b)(i) of the Constitution. 
52 Section 44(1)(a)(i) of the Constitution. 
53 The Cabinet consists of the President, a Deputy President and Ministers, as provided for in section 91(1) of the 
Constitution. 
54 Information on the national legislative process is available at http://www.parliament.gov.za/ and 
http://www.sabinetlaw.co.za/, accessed on 14 January 2018. 
55 Section 73(1) of the Constitution. 
56 Section 73(3) of the Constitution. 
57 Section 75(b) and 76(1)(k) of the Constitution. 
58 Section 79(4)(b) of the Constitution. 
59 Section 81 of the Constitution. 
60 In terms of Act 19 of 1973. 
61 Act 19 of 1973. 
62 Section 4(a)-(e) of Act 19 of 1973. 
63 See for example chapter 4 para 4.2.3.1 for information on the SALRC’s report on ADR in South Africa. 
64 Sections 7(1) and (3) of Act 19 of 1973. 
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3.2.1.3 The courts 

The judicial authority of South Africa is vested in the courts.65 South Africa has several types 
of them.66 The CC is the highest court of South Africa: it ‘may decide only constitutional 
matters and issues connected with decisions on constitutional matters’,67 and makes the final 
decision on whether a matter is within its jurisdiction.68 Dissenting judgments are permitted 
and the majority judgment is the final decision of the CC. 

The Supreme Court of Appeal (SCA), the second highest court in South Africa, mainly decides 
appeals and issues connected with appeals.69 It has jurisdiction to hear and determine an appeal 
from any decision of a High Court.70 Dissenting judgments are permitted, and the judgment 
supported by the majority of judges is the final decision. 

The High Courts may decide constitutional matters, unless the CC has decided to hear the 
matter,71 and any other matter not assigned to another court by an Act of Parliament.72 They 
may hear any case that exceeds the jurisdiction of the Magistrates’ Courts and will usually only 
hear civil matters involving more than R100 000,73 along with serious criminal cases.74 The 
High Courts can also act as appeal courts when a case heard by a magistrate’s court is appealed. 
The CC, the Supreme Court of Appeal and the High Courts have the inherent power to develop 
the common law.75 

The lower courts of South Africa are the Magistrates’ Courts, presided over by magistrates.76 
The Magistrates’ Courts deal with less serious criminal and civil cases.77 Both High Courts and 
Regional Magistrates’ Court have jurisdiction to hear divorces.78 Both the Children’s Court, 
which is a specialised Magistrates’ Court, and the Maintenance Courts are situated in the 
Magistrates’ Courts.79 Legal representation is not required in Magistrates’ Courts.80 

																																																													
65 Section 165(1) of the Constitution. 
66 Section 166(a)-(e) of the Constitution. 
67 Section 167(3)(b) of the Constitution. 
68 Section 167(3)(c) of the Constitution. 
69 Section 168(3)(a)-(c) of the Constitution. 
70 Information available at http://www.gov.za/about-government/judicial-system, accessed on 14 January 2018. 
71 Section 169(a)(i) of the Constitution. 
72 Section 169(b) of the Constitution. 
73 Approximately €6700.00 as at 11 February 2018. 
74 Information available at http://www.justice.gov.za/about/sa-courts.html, accessed on 14 January 2018. 
75 Section 173 of the Constitution. 
76 Section 170 of the Constitution. 
77 Information available at http://www.justice.gov.za/about/sa-courts.html, accessed on 14 January 2018 
78 Information available at http://www.judiciary.org.za/magistrates-courts.html, accessed on 14 January 2018. 
79 Ibid. 
80 Rule no. 52(1)(a) of the Rules Regulating the Conduct of the Proceedings of the Magistrates’ Courts of South 
Africa, available at http://www.justice.gov.za/legislation/rules/rules.htm, accessed on 18 January 2018. A fifth 
category of courts in South Africa are specialised courts, such as labour courts, land claim courts, equality courts, 
small claims courts, income tax courts and child justice courts. Some of them, for example the labour courts and 
income tax courts, have the same status as a High Court. See http://www.justice.gov.za/about/sa-courts.html, 
accessed on 14 January 2018. 
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3.2.1.4 Citation of case law 

Both section 14 of the Constitution and the South African common law81 guarantee a general 
right to privacy.82 The Protection of Personal Information Act83 provides further protection of 
the constitutional right to privacy.84 Despite these guarantees, case law citation in South Africa 
provided the full surname of the parties until 2009, and cases became known by the names of 
the parties.85 In 2009, however, the CC ruled that ‘subject to the authorisation granted by a 
court in exceptional circumstances, the publication of the identity of, and any information that 
may reveal the identity of, any party or child in any divorce proceeding before a court is 
prohibited’.86 Case law published after this ruling therefore provides only the initials of the 
parties to the divorce.87 

3.2.2 The Netherlands 

The Netherlands has a civil law system, with a Civil Code (Burgerlijk Wetboek).88 A civil code 
is a systematic collection of laws designed to deal comprehensively with the core areas of 
private law.89 As in other civil law countries of Continental Europe, such as France, Italy, Spain 
and Germany, the Dutch Civil Code (DCC) is founded on Roman law as codified in the Corpus 
Juris Civilis; also known as the Justinian Code, it dates back to 533AD (CE).90 

This section examines influences on the Netherlands’ legal system, the establishment of the 
DCC in 1838 and the revisions it underwent from 1947 to 1992; thereafter, attention turns to 
the process of law-making, the jurisdiction’s different courts, and the way in which case law is 
cited. 

3.2.2.1 The legal system 

Towards the second half of the fifteenth century, Roman law was received in all provinces of 
the Netherlands that were subject to Spanish rule.91 It was not received equally, however, since 
each already had its own laws and customs, with the result that laws varied to one degree or 

																																																													
81 Currie I and De Waal J, The Bill of Rights Handbook (2013) 295. 
82 For a general discussion on privacy rights in South Africa, see Burchell J, ‘The Legal Protection of Privacy on 
South Africa: A Transplantable Hybrid’ EJCL’ (2009) 13(1) 1-26. 
83 Act 4 of 2013. 
84 Section 2(a) of Act 4 of 2013. 
85 See for example the case of McCall v McCall 1994 (3) SA 201 (C) which contains a well-known list of criteria 
regarding the best interests of the child. See further para 3.3.2.1.a below. 
86 Johncom Media Investments Ltd v M and Others 2009 (4) SA 7 (CC) 21G-22A. 
87 See for example LB v YD 2009 (5) SA 463 (T). 
88 The Burgerlijk Wetboek is available at http://www.wetboek-online.nl/, accessed on 14 January 2018. 
89 For additional definitions and descriptions, see Herman S ‘The Fate and the Future of Codification in America’ 
The American Journal of Legal History (1996) 40(4) 411-412. 
90 For a historical overview of the Justinian Code, see Sass SL, ‘Medieval Roman Law: A Guide to the Sources 
and Literature’ Law Library Journal (1965) 58(2) 130-159. 
91 Wessels JW, History of the Roman Dutch Law (1908) 60; Van Caenegem RC, An Historical Introduction to 
Private Law, (1992) 37. 
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another between the provinces.92 From 1531 onwards, the process of writing down and unifying 
Dutch law began.93 

From 1581 until 1795, the Netherlands were a federation of seven Republics known as the 
Republiek der Zeven Verenigde Nederlanden (Rebubliek) (the Seven United Republics of the 
Netherlands).94 The prevailing legal system in the Republiek was an amalgam of Roman and 
Canon law, referred to as ius commune (common law) and used as a subsidiary source of law.95 

In 1795 the Batavian Republic was proclaimed, and in 1798 the first Constitution of the 
Netherlands, the Staatsregeling voor het Bataafse Volk, was introduced.96 Codification of the 
law in the Netherlands was ordered in terms of article 28 of the Staatsregeling,97 pursuant to 
which a Committee of Twelve was appointed.98 Using De Groot’s Inleidinghe tot de 
Hollandshe Rechts-gheleertheydt as the point of departure for the codification, the Committee 
used natural law, Roman law and written and unwritten Dutch customary law as sources for 
codification.99 

On 24 May 1806, before the Committee’s work could be completed, the Batavian Republic 
became a monarchy known as the Kingdom of Holland, with Louis Bonaparte, younger brother 
of the French Emperor Napoléon, as its first King.100 The King appointed Johannes van der 

																																																													
92 Wessels JW, (1908) supra 203. 
93 This process began under the rule of Charles V, Lord of the Netherlands from 1515 to 1555. Unification proved 
difficult, especially in the Northern Netherlands, and was interrupted in 1568 with the outbreak of the Eighty 
Years War. See also Wessels JW, (1908) supra 214 – 215 and Meijer G and Meijer SYTh, ‘Influence of the Code 
Civil in the Netherlands’ European Journal of Law and Economics (2002) 14 228. 
94 The seven provinces were Holland, Zeeland, Friesland, Overijssel, Gelderland, Utrecht and North Brabant. See 
Wessels JW, (1908) supra 92. 
95 The ius commune therefore only applied only to the extent that there was no local law; Brandsma F, ‘Some 
remarks on Dutch Private Law and the Ius Commune’ EJCL (2007) 11(1) 2. During the existence of the Republiek, 
several prominent legal scholars, such as De Groot (1583-1645), Van Leeuwen (1625-1682) and Voet (1647-
1713), published important works on Roman and Dutch law. In 1631 De Groot published his influential 
Inleidinghe tot de Hollandshe Rechts-gheleerthydt (Introduction to Dutch Jurisprudence), in which he laid the 
foundation of Roman-Dutch law as a legal system, arguing that Dutch law prevailed over Roman law. Voet argued 
that one should first resort to the local laws and customs of a country, then to Roman law and lastly to Canon law. 
Simon van Leeuwen is credited with the invention of the phrase ‘Roman-Dutch Law’ (Roomsch Hollandsch 
Recht), which he used as the subtitle of his work Paratitula Juris Novissimi, published in 1652. There is ongoing 
debate as to the meaning of the term ‘Roman-Dutch’ law, which some scholars see as referring to the law practised 
in the Republiek and others as referring to the mixture of Roman canonical law and the indigenous law as it applied 
in the Province of Holland. See in this regard Lokin JHA, ‘Harmonisation in Roman, Roman-Dutch and South 
African Law’ Fundamina (2008) 14(2) 27 footnote 12 and Fagan E, ‘Roman-Dutch Law in its South African 
Historical Context’ in Zimmerman R and Visser D (eds) Southern Cross: Civil Law and Common Law in South 
Africa (1996) 42. 
96 Available on http://www.denederlandsegrondwet.nl/, accessed on 14 January 2018. The Constitution contained 
principles of equality for all (article 3), equality under the law (article 5), freedom of expression (article 16), the 
freedom to hold meetings (article 18), and freedom of religion (article 19). 
97 Article 28 of the Staatsregeling ‘Invoering Wetboek van Burgerlijke en Lijfstraffelijke Wetten’ allowed a period 
of two years to complete the Wetboek; available on http://www.denederlandsegrondwet.nl/, accessed on 14 
January 2018. 
98 The Committee was appointed under the chairmanship of Hendrik Cras. See Meijer G and Meijer SYTh, (2002) 
supra 229. 
99 Van der Burg M, ‘Cultural and Legal Transfer in Napoleonic Europe: Codification of Dutch Civil Law as a 
Cross-National Process’ Comparative Legal History (2015) 3(1) 96. 
100 Van der Burg M, (2015) supra 98. 
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Linden to formulate a civil code based on the work of the Committee of Twelve and on the 
Code Napoléon (also referred to as the Code Civil or the French Civil Code).101 Van der Linden 
completed his work, known as the Ontwerp van der Linden (Van der Linden’s Draft), in 
1808.102 

A new committee was appointed to adapt the Code Napoléon to Dutch circumstances using the 
Ontwerp van der Linden, and on 1 May 1809 the new code, referred to as Wetboek Napoléon 
ingericht voor het Koninkrijk Holland (Code Napoléon adapted for the Kingdom of Holland), 
was introduced by royal decree.103 Many of the adaptations made to the Code Napoléon 
concerned family law, including matters such as divorce and the relationship between men and 
women.104 The 1808 Wetboek did not survive for long, since Napoleon annexed the Kingdom 
of Holland in 1810 into the French Empire and introduced the Code Napoléon in the 
Netherlands as its civil code.105 

The Netherlands gained independence from France in 1813, adopting a Constitution in 1814 
that called for the introduction of a new civil code.106 During the next 20 years various 
developments and changes occurred in the Netherlands,107 and in 1838, the Burgerlijk Wetboek  
(DCC) was introduced together with the Wetboek van Koophandel (Commercial Code) and the 
Wetboek van Burgerlijke Rechtsvordering (Code of Civil Procedure) (DCCP).108 In the same 
way the Dutch had rejected aspects of Roman law that did not accord with their own approved 
customs,109 aspects of the Code Napoléon were rejected for similar reasons.110 The DCC 
furthermore used existing Dutch law to supplement or replace certain provisions of the Code 

																																																													
101 Ibid. The Code Napoléon, enacted in 1804 by Napoléon Bonaparte, incorporated important achievements of 
the French Revolution, such as the equality of all citizens, the secularisation of family law, the abolition of 
personal servitudes, the establishment of a registry of births, deaths and marriages, the restriction of parental 
authority over minors, and the freedom of all citizens to engage in economic activities. See further Meijer G and 
Meijer SYTh, (2002) supra 232 and 235. 
102 Meijer G and Meijer SYTh, (2002) supra 229. 
103 Van der Burg M, (2015) supra 99. 
104 Van der Burg M, (2015) supra 100-107. 
105 Van der Burg M, (2015) supra 100. 
106 Article 100 of the 1814 Constitution ‘Algemene Wetboeken’. 
107 In terms of article 65 of the Congress of Vienna held in 1815, the Northern and Southern Netherlands were 
amalgamated as the United Kingdom of the Netherlands (Verenigd Koninkrijk der Nederlanden), with Willem I 
of the House of Orange Nassau (Oranje-Nassau) as its first sovereign. A new Constitution for the United Kingdom 
of the Netherlands was proclaimed in 1815, and the order to introduce a Civil Code was repeated verbatim from 
the 1814 Constitution. The development of a Civil Code for the United Kingdom of the Netherlands proved to be 
problematic, since the Southern Netherlands supported a code based on the French Code Napoléon, whereas the 
Northern Netherlands supported a code based on Roman-Dutch law. Nevertheless, in 1830 a Civil Code was 
finally accepted by Parliament. This Civil Code was essentially based on the Code Napoléon, with some Dutch 
law included. However, before the code could be promulgated, the Belgian Revolution took place in 1830 and the 
Southern Netherlands became the Kingdom of Belgium, resulting in a revision of the recently accepted Civil 
Code. 
108 Code of Civil Procedure (Wetboek van Burgerlijke Rechtsvordering), available at 
http://www.dutchcivillaw.com/civilprocedureleg.htm, accessed on 14 January 2018. 
109 Compare for example the Dutch customary principle of ‘huur gaat voor koop’ which triumphed over the 
Roman rule of ‘purchase breaks lease’. See further Hosten WJ et al., (1986) supra 168. 
110 An example is the concept of mort civil (civil death). See Meijer G and Meijer SYTh, (2002) supra 233. 
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Napoléon,111 and also added laws that were not found in the Code Napoléon but which were 
unique to the Dutch legal system.112 

After the Second World War and the end of the German occupation of the Netherlands,113 a 
modernisation of the DCC was proclaimed by royal decree in 1947.114 There were several 
intermediate steps and, in 1954, the Preliminary Title and Books 1 to 4, together with the 
Toelichting (Explanatory Commentary), were published;115 Book 1, containing the Law of 
Persons and Family Law, was enacted in 1959.116 Discussions about the promulgation of Book 
1 commenced in 1965 and were concluded in 1969,117 and Book 1 came into force in 1970.118 
Eventually, after parliamentary and scholarly discussions which lasted several decades, a new 
DCC was introduced in 1992.119 The publication of separate codes for civil law and commercial 
law which had existed prior to 1992 was abandoned, and commercial law, together with other 
contemporary areas of civil law such as consumer law and labour law, were incorporated in the 
new DCC.120 

The objects of codification are ‘clarity, certainty and predictability of the law’.121 Society, 
however, is ever-evolving, with new developments and changes in different areas, and since 
the legislature is not able to provide new rules timeously for new situations, the courts must be 
allowed a certain flexibility for ‘innovative decisions’ and ‘to act where legislation is 
absent’.122 Hartkamp maintains that this flexibility allows codes to ‘survive the many years 
they are destined to exist’ and at the same time do justice to the circumstances of each particular 

																																																													
111 For example, the Dutch legislators adhered to Roman law principles with regard to the deed of transfer in 
public registers for transfer of ownership of immovable property. See Meijer G and Meijer SYTh, (2002) supra 
233. 
112 For example, the title of possession and of the corporate body; see Meijer G and Meijer SYTh, (2002) 
supra 233. However, both the Code Napoléon and the DCC have similar roots, one of which is Roman law of 
which traces can be found in contract law and the law of property, such as usufruct and servitudes, but not in 
family law. A second commonality between the Code Napoléon and the DCC was Canon law, which is expressed 
in matrimonial law such as the solemnisation of a marriage in which the bride and groom have to state in public 
that they want to be married. A third common root was customary law, especially laws of the Frankish tribes such 
as the law of inheritance and the law of matrimonial property. See Meijer G and Meijer SYTh, (2002) supra 234-
235. 
113 Germany occupied the Netherlands from 1940 to 1945. 
114 Hartkamp AS, ‘Civil Code Revision in the Netherlands: A Survey of its System and Contents, and its Influence 
on Dutch Legal Practice’ Louisiana Law Review (1974-1975) 35 1059. 
115 Hartkamp AS, (1974-1975) supra 1062. 
116 Hartkamp AS, (1974-1975) supra 1064. Once an act has been enacted, it has to be promulgated before it can 
come into force. 
117 Hartkamp AS, (1974-1975) supra 1065. 
118 Hartkamp AS, ‘Judicial Discretion under the New Civil Code of the Netherlands’ The American Journal of 
Comparative Law (1992) 40 552. 
119 For more information about the differences between the 1838 and 1992 DCC, see Hesselink MW, ‘The Ideal 
of Codification and the Dynamics of Europeanisation: The Dutch Experience’, European Law Journal (2006) 
12(3) 279-305. The systematic organisation of the new DCC was influenced largely by the German Civil Code 
(Bürgerliches Gesetzbuch). See Smits J, ‘Import and Export of Legal Models: The Dutch Experience’ 
Transnational Law and Contemporary Problems (2003) 13 555-556. Smits also makes reference to French and 
English influences on the DCC. 
120 The DCC comprises nine books and more than 3 500 articles, available at 
http://www.wetten.overheid.nl/BWBR0002656/2016-08-01, accessed on 14 January 2018. 
121 Hartkamp AS, (1992) supra 553. See also Smits J, (2003) supra 557. 
122 Hartkamp AS, (1992) supra 553. 
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case.123 The author is of the view that the DCC reflects the balance between certainty and 
flexibility in the law.124 In developing the DCC, the legislator intended that, in the case of 
lacunae, the courts are to develop the law on the basis of unwritten law, scholarly opinion and 
developments in other legal systems.125 Hartkamp concludes by referring to an unnamed 
scholar who stated that ‘judicial discretion and creativity are now part of our codified law’.126 

3.2.2.2 The process of law-making 

Unlike South Africa, the Netherlands does not have a central law-reform body.127 According 
to article 81 of the Dutch Constitution, law-making in the Netherlands is the joint responsibility 
of government and parliament.128 Proposals for new legislation can therefore be initiated both 
by the government and by parliament. Government consists of cabinet ministers and the 
Sovereign.129 Parliament, referred to in the Netherlands as the Staten-Generaal, consists of two 
houses: a lower house, known as the Tweede Kamer, and an upper house, or Eerste Kamer.130 
One of the main functions of the Tweede Kamer is to propose new legislation or amendments 
to existing legislation.131 These proposals or bills are then accepted or rejected by the Eerste 
Kamer after debate and a vote.132 

A Bill may also be presented to the Staten-Generaal by the Government on behalf of the 
Sovereign. A Bill from Government is accompanied by an explanatory note known as a 
Memorie van Toelichting (MvT). Once the ministers have agreed to the proposal, it is submitted 
to the Raad van State (Council of State), an advisory body, for advice or consultation.133 The 
function of the Raad van State is, inter alia, to determine if the proposal is in line with the 
Constitution. The advice of the Raad van State is not binding on government, but the relevant 
minister needs to incorporate the advice from the Raad van Staten in a document known as a 
nader rapport. The next step is for the minister concerned to submit the proposal, together with 
certain documents such as the MvT, the advice from the Raad van State and the nader rapport, 
to the Tweede Kamer. It is only at this stage that the proposal is made public. 

Once a Bill has been passed by both houses of the Staten-Generaal and ratified by the 
Sovereign, it becomes an Act of Parliament,134 whereafter it is published in the government 

																																																													
123 Hartkamp AS, (1992) supra 569. 
124 Ibid. See also Smits J, (2003) supra 557-558. 
125 Hartkamp AS, (1992) supra 571 footnote 25. 
126 Hartkamp AS, (1992) supra 571. 
127 Vlaardingerbroek P, ‘The Netherlands: The Growing Role of the Judge in Child and Family Law’ in Sutherland 
EE (ed) The Future of Child and Family Law: International Predictions (2012) 237. 
128 Article 81 of the Constitution, ‘De vaststelling van wetten geschied door de regering en de Staten-Generaal 
gezamenlijk’. 
129 Article 42(1) of the Constitution. The current sovereign is King Willem-Alexander of the Netherlands. 
130 Article 51 of the Constitution. 
131 See chapter 5 of the Constitution. 
132 The Eerste Kamer cannot propose or amend a Bill. 
133 Other advisory bodies – such as the Raad voor de rechtspraak, the Nederlandse Vereniging voor de 
Rechtspraak, the Nederlandse Orde van Advocaten and the Vereniging van Familierecht Advocaten en 
Scheidingsbemiddelaars – are frequently approached for input. See in this regard Kamerstukken II 2004/05 30 
145 nr.3 MvT. 
134 Article 87(1) of the Constitution. 
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gazette, or Staatsblad van het Koninkrijk der Nederlanden.135 After publication in the 
Staatsblad (Stb), the Act enters into force by way of an Act of Parliament.136 

3.2.2.3 The courts 

The highest court in the Netherlands is the Hoge Raad der Nederlanden (Supreme Court), 
generally referred to as the Hoge Raad. The Hoge Raad examines whether a lower court 
observed proper application of the law in reaching its decision. At this stage, the facts of the 
case as established by the lower court are not subject to discussion. The office of the advocaat-
generaal (attorney general) provides the Hoge Raad with independent advice, known as an 
advisory opinion, on how to rule in a case.137 The Hoge Raad will either dismiss the appeal or 
annul the decision of the lower court. The Hoge Raad, consisting of three to five judges, reaches 
a decision as a panel and no dissenting judgments are given.138 In the case of annulment, the 
Hoge Raad must either decide the case or remit it to a Gerechtshof, often so to a different 
Gerechtshof than the one that delivered the decision which had been dismissed.139 In the words 
of Langemeijer, the role of the Hoge Raad can be summarised as ‘rechtsbescherming, 
rechtseenheid en rechtsontwikkeling’ (protection of the law, legal certainty/unity and 
development of the law).140 

The second highest court in the Netherlands is the Appeal Court (Gerechtshof). A decision of 
a lower court (such as a Rechtbank) may be appealed (in hoger beroep gaan) to a Gerechtshof. 
The Gerechtshof re-examines the facts and reaches its own conclusions. The decision of the 
Gerechtshof may, in turn, be appealed in cassation141 to the Hoge Raad. 

In the Netherlands, there are two courts of first instance; the local courts (Kantongerechten), 
where legal representation is not mandatory, and the district courts (Rechtbanken), where it 
is.142 As noted above, the decisions of the Rechtbank may be appealed to the Gerechtshof. 

3.2.2.4 Citation of case law 

The anonimiseringsrichtlijnen (anonymity directives) for the citation of case law in the 
Netherlands have been prepared in accordance with the Wet Bescherming Persoonsgegevens 
(Personal Data Protection Act).143 In principle, all information that can identify a party involved 
in legal proceedings has to be made anonymous. In Dutch family law, the applicant and the 
respondent are referred to as ‘the man’ or ‘the woman’, as the case may be, and children are 
referred to as ‘child 1’, ‘child 2’ and so on. The address may not be provided and, with regard 

																																																													
135 The Staatsblad is available on http://www.officielebekendmakingen.nl/, accessed on 14 January 2018. 
136 Article 88 of the Constitution. 
137 This information is available at http://www.rechtspraak.nl/, accessed on 14 January 2018. 
138 Articles 17-1 and 17-2 DCCP. 
139 Jeppesen de Boer CG, Joint Parental Authority: A comparative Legal Study on the Continuation of Joint 
Parental Authority after Divorce and the Breakup of a Relationship in Dutch and Danish Law and the CEFL 
Principles (2008) 24. 
140 Langemeijer F, ‘De Hoge Raad en het Familierecht’ in Boele-Woelki K (ed) Actuele Ontwikkelingen in het 
Familierecht UCERF (2013) 20. 
141 The aim of cassation is to promote legal unity and the development of law. 
142 Articles 79-1 and 79-2 DCCP. 
143 Act of 6 July 2000. 
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to age, only the year of birth may be provided.144 In the citation of Dutch case law, only the 
court issuing the judgement and the year in which the judgement was issued are identifiable.145 
In Dutch legal literature, reference to a specific case usually appears in a footnote, and a 
description of the case, in the text. 

Article 8(1) of the ECHR146 refers to the substantive right to respect for one’s private and family 
life. However, despite this provision, the ECtHR,147 when citing case law that interprets article 
8(1), includes the full surname of the applicant.148 

3.2.3 Brief comparison of the jurisdictions 

The sections above provide a backdrop to the rest of this chapter’s discussion of specific aspects 
of family law as provided for in each jurisdiction. Where differences or similarities between 
the jurisdictions come to light, these can often be accounted for by the historical development 
of the law in general and family law in particular in each jurisdiction. It is, however, beyond 
the scope of this thesis to provide in-depth explanations for these differences or similarities: 
the historical background has been given to equip readers with information they need in order 
to be able to engage with the substantive concerns at the forefront of this study. 

In citing case law, the custom applicable in each jurisdiction will be followed. When referring 
to South African and ECtHR case law, the name or initials of the parties involved in the case 
will generally be in the text; when citing Dutch case law, a description of the case will be in 
the text, while the reference to the case will be in a footnote. 

3.3 THE PARENT-CHILD RELATIONSHIP POST-DIVORCE 
OR -FAMILY SEPARATION UNDER SOUTH AFRICAN LAW 

This section focuses on South African lehislation as well as case law relevant to children’s and 
parents’ responsibilities and rights. The development of such responsibilities and rights in the 
context of divorce will be explored against the backdrop of legislative changes beginning with 
the adoption of the Constitution, followed by the legal position of parents and children post-
Constitution but prior to the promulgation of the Children’s Act,149 and lastly, the situation 
applicable since the final implementation of the Children’s Act in 2010. South Africa’s adherence 

																																																													
144 For more information on the anonimiseringsrichtlijnen (anonymity directive), see 
https://www.rechtspraak.nl/Uitspraken-en-nieuws/Uitspraken/Paginas/Anonimiseringsrichtlijnen.aspx, accessed 
on 18 January 2018. 
145 For example in ECLI:NL:GHAMS:2013:4872, the case was heard in the Gerechtshof Amsterdam in 2013. 
146 See chapter 2 para 2.3.2.2.a. 
147 Ibid. 
148 For example, Berrehab v the Netherlands Appl. No. 10730/84, 21 June 1988. See further chapter 2 para 
2.3.2.2.a. 
149 Act 38 of 2005. The Act was implemented in stages – it was promulgated in 2006, amended in 2007 (Act 41 
of 2007) and finally implemented in toto in 2010. 
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or otherwise to international and regional instruments such as the CRC150 and the ACC151 is also 
discussed. 

In each section below, reference is made to case law and articles relevant to the period under 
discussion. This has been done to illustrate the developments regarding parents’ and children’s 
responsibilities and rights as reflected by scholarly writing, legislation and case law. 

3.3.1 The South African Constitution (the Constitution) 

The supremacy of the Constitution152 as the locus of the protection of fundamental rights is 
established in Chapter 1 of the Constitution, which states: ‘This Constitution is the supreme 
law of the Republic; law or conduct inconsistent with it is invalid, and the obligations imposed 
by it must be fulfilled.’153 

The CC was established in terms of section 167 of the Constitution.154 In terms of section 
167(3)(a), it is the highest court in South Africa.155 Both the interim and final Constitutions 
contain a Bill of Rights.156 Previous South African Constitutions did not contain an express 
Bill of Rights or make provision for fundamental human rights.157 However, the current ruling 
party, the African National Congress (ANC),158 had already adopted an African Bill of Rights 
as long ago as 1923.159 From the 1940s till the 1980s, the ANC published several documents, 
such as the African Claims in 1943,160 the Freedom Charter in 1955161 and Constitutional 
Guidelines in 1988.162 Article x of the 1988 Constitutional Guidelines refers to the protection 
of ‘family, parenthood and children’s rights’, but does not elaborate on children’s rights. These 
documents were largely incorporated in the Bill of Rights and the final Constitution.163 

																																																													
150 Chapter 2 para 2.2.1.3. 
151 Chapter 2 para 2.3.1.3. 
152 The Constitution of the Republic of South Africa 1996. 
153 Section 2 of the Constitution. 
154 The CC was first established in terms of the Interim Constitution of 1993 and began operating in 1995. See 
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South Africa’s position with regard to binding international instruments is clarified in section 
39(1) of the Constitution, which states that a court, tribunal or forum ‘must consider’ 
international law and ‘may consider’ foreign law.164 Currie and De Waal note that for the 
purposes of interpretation, the Constitution does not limit a court to international treaties to 
which South Africa is a party.165 Olivier argues that section 39 refers to both binding and non-
binding law.166 Section 231 of the Constitution addresses the requirements to be met in order 
for South Africa to become a party to an international agreement. Multilateral human rights 
treaties such as the UDHR167 would require parliamentary approval, as envisaged by section 
231(2) of the Constitution.168 

With regard to the incorporation of international law into South African law, the Constitution 
makes provision for the dualist approach in the first part of section 231(4),169 but then 
introduces a second method which does not require incorporation into national legislation, 
namely a ‘self-executing provision’ whereby only parliamentary approval is required.170 It 
appears that there is uncertainty about the meaning of section 231(4).171 Olivier suggests that 
the doctrine of self-execution may assist in the full and effective implementation of human 
rights agreements.172 However, the obligation of adopting international treaties into domestic 
law runs the risk of sections being distorted or left out and allows for Parliament to manipulate 
international law for political interests.173 

Section 232 of the Constitution provides that ‘[c]ustomary international law is law in the 
Republic [of South Africa] unless it is inconsistent with the Constitution or an Act of 
Parliament’. Common law rules and judicial decisions are therefore subordinate to customary 
international law.174 Section 233 of the Constitution obliges every court to ‘prefer any 
reasonable interpretation of the legislation that is consistent with international law over any 
alternative interpretation that is inconsistent with international law’. Olivier refers to a number 

																																																													
164 Sections 39(1)(b) and (c) of the Constitution. See also para 3.1 above. 
165 Currie I and De Waal J, (2013) supra 147. 
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(part 2)’ TSAR (2003) 3 509. See also Rosa S and Dutschke M, ‘Child Rights at the Core: The Use of International 
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168 Olivier M, (2003) supra 493. 
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of Self-execution and its Limited Effect in South African Law’ South African Yearbook of International Law 
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as ‘a strange animal’, ‘hard to understand’ and ‘foreign to our legal system’. In Goodwin v Director-General 
Department of Justice and Constitutional Development Transvaal Provincial Division of the High Court case no 
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172 Olivier M, (2003) supra 495. 
173 Ibid. For additional views on self-executing treaties, see Dugard J, (2011) supra 56-60. 
174 Dugard J, (2011) supra 50. 
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of judgements delivered by the CC where international instruments such as the UDHR175 and 
the ICCPR,176 as well as African and European instruments such as the Banjul Charter177 and 
the ECHR,178 including case law from the ECtHR, were relied upon or referred to,179 but 
concludes that international human rights law has not been given the prominence that is 
required in terms of the Constitution.180 

Section 7(2) of the Constitution obliges the state to ‘respect, protect, promote and fulfil the 
rights in the Bill of Rights’. The Constitution devotes an entire section under the Bill of Rights 
to children and children’s rights.181 The ratification of the CRC182 by South Africa in 1995 
significantly influenced the drafters of section 28 of the Constitution, who relied on the CRC 
as an authority as to how the section should be worded: the influence of the CRC can be seen 
throughout the text of section 28.183 Section 28(1)(b) confers on every child the right to family 
care or parental care.184 Section 28(2) states that a child’s best interests are ‘of paramount 
[emphasis added] importance in every [emphasis added] matter concerning the child’. In 
selecting the word ‘paramount’ in section 28(2), the Constitution imposed a stricter 
requirement than that which applies in terms of article 3(1) of the CRC and article 4(1) of the 
ACC.185 

There is, however, some confusion around the terminology used by the CC to describe the 
nature of section 28(2).186 It has been termed a ‘right’,187 a ‘principle’,188 an ‘injunction’,189 a 
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176 See chapter 2 para 2.2.1.2. 
177 Ibid. 
178 See chapter 2 para 2.3.2.2.a. 
179 Olivier M, (2003) supra 495-505. For CC case law where international instruments were relied upon or referred 
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and the Implications of Such an Approach in the South African Context’ Journal for Juridical Science (2009) 
34(2) 4. Article 3(1) of the CRC refers to the best interests of children as ‘a’ primary consideration, while article 
4(1) of the ACC refers to the best interests of children as ‘the’ primary consideration. See also chapter 2 paras 
2.2.1.3 (the CRC) and section 2.3.1.3 (the ACC). 
186 Heaton J, ‘The Law of Persons and Family Law’ Annual Survey of South African Law (2007) 924; Bonthuys 
E, ‘The Best Interests of Children in the South African Constitution’ International Journal of Law, Policy and the 
Family (2006) 20(1) 26. 
187 S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC) 247A-B. 
188 At 248A, 248F, 248A and 255A. 
189 At 249D. 
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‘legal rule’,190 a ‘constitutional promise’,191 an ‘expansive guarantee’192 and an ‘enforceable 
precept’.193 Furthermore, in Minister for Welfare and Population Development v Fitzpatrick 
and Others,194 the CC determined that the wording of section 28(2) ‘clearly indicates that the 
reach of section 28(2) cannot be limited to the rights enumerated in section 28(1)’ and that 
section 28(2) ‘creates a right that is independent of those specified in 28(1)’.195 Section 
28(1)(h), which refers to a child’s right to have a legal practitioner assigned to him or her ‘if 
substantial injustice would otherwise result’, is supported by section 34 which provides 
‘everyone’ with the right to have access to court.196 In addition to the section 28 rights, which 
refer specifically to the rights of children,197 children are also entitled to all other constitutional 
rights, except those which they cannot exercise due to their status (that is, their age).198 

In 2000 the United Nations Committee on the Rights of the Child commented on South Africa’s 
initial report in terms of article 44 of the CRC,199 submitted in 1997.200 The Committee 
welcomed article 28 of the Constitution, and encouraged South Africa to continue its efforts in 
the area of legal reform to ensure that national legislation conforms with the principles of the 
CRC.201 

The question has been asked whether the paramountcy of children’s interests trumps all other 
rights and interests and whether children’s interests trump the rights of other family members 
and society as a whole.202 In Centre for Child Law v Minister of Justice and Constitutional 
Development and Others Others (NICRO as amicus curiae),203 Cameron J held that whereas 
the child’s interests are ‘more important than anything else … [that does not mean] that 
everything else is unimportant’.204 In De Reuck v Director of Prosecutions, Witwatersrand 
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191 Director of Public Prosecutions, Transvaal v Minister of Justice and Constitutional Development, and Others 
2009 (4) SA 222 (CC) 288G. 
192 Sonderup v Tondelli and Another 2001 (1) SA 1171 (CC) 1184F. 
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local Division and Others,205 S v M (Centre for Child Law as Amicus Curiae)206 and Sonderup 
v Tondelli and Another,207 the CC held that children’s rights and best interests are not absolute 
and can be limited in accordance with the limitations clause in section 36 of the Constitution. 
Section 36(1)(a)-(e) of the Constitution provides a list of relevant factors to be considered when 
the limitation of any of the rights in the Bill of Rights is contemplated. Section 36(1) states that 
a limitation of a right has to be ‘reasonable and justifiable in an open and democratic society 
based on human dignity, equality and freedom’. 

Although the Constitution does not explicitly provide for family or parental rights, or 
specifically protect the family as a social institution, the CC has indicated in a number of its 
judgments that the family is indirectly protected via the right to dignity of its members in terms 
of various sections of the Constitution, namely section 15(3)(a), which deals with potential 
legislation that recognises marriages concluded under any tradition or system of religious, 
personal or family law; section 28(1)(b), which refers to children’s rights to parental care; and 
sections 35(2)(f)(i) and (ii), which set out the right to communicate with and be visited by a 
person’s spouse or partner or next of kin.208 In Dawood and Another v Minister of Home Affairs 
and Others; Shalabi and Another v Minister of Home Affairs and Others; and Thomas and 
Another v Minister of Home Affairs and Others,209 the CC specifically held that section 10 of 
the Constitution, which provides for the right to human dignity, protects the right to family 
life.210 

Furthermore, the Constitution puts African customary law on par with the common law of 
South Africa by affording it constitutional recognition subject to the Constitution and other 
legislation.211 Section 39(3) of the Constitution recognises rights and freedoms conferred by 
customary law ‘to the extent that they are consistent with the Bill [of Rights]’. In this regard, 
for example, the court in Hlope v Mahlalela212 held that the application of common law rather 
than customary law was in the best interests of the child concerned.213 Further recognition of 
customary law is provided in section 211(3) of the Constitution: it obliges a court to apply 
customary law when that law is applicable, but it remains subject to the Constitution and any 
legislation that specifically deals with customary law.214 
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3.3.2 Parents, children and families prior to the promulgation of the 
Children’s Act 

In this section, the situation in which children and parents found themselves upon or post-
divorce or -family separation prior to the promulgation of the Children’s Act215 is discussed 
and demonstrated through relevant case law. 

3.3.2.1 Children’s rights 

This section examines children’s rights as provided for in the Child Care Act,216 the Divorce 
Act,217 the Mediation in Certain Divorce Matters Act, 218 the development of the best interests 
of the child standard, child participation and the right to family life prior to the promulgation 
of the Children’s Act. 

a. The best interests of the child 

The essential aim of the Child Care Act was the protection of children.219 In the context of 
divorce or family separation, there were no explicit references to children’s or parent’s 
responsibilities and rights, the best interests of a child, or child participation in general.220 
Section 14, which related to an investigation into the safety of a child, referred to the conduct 
of enquiries in a children’s court and the involvement of psychologists, medical doctors and 
social workers to examine the child and/or provide reports to the court regarding the child; 
however, there was no reference to the best interests of the child or any form of child 
participation as part of such investigations. There were, nonetheless, two references to 
children’s interests and child participation in the Child Care Act, but these related to adoption 
and medical treatment of children, not to the position of the child upon or post-divorce or -
family separation.221 

In South African legislation prior to the introduction of the Children’s Act, the only reference 
to safeguarding children’s interests was found in section 6(1)(a) of the Divorce Act.222 It 
provided that a decree of divorce will not be granted until the court is satisfied that ‘the 
provisions made or contemplated with regard to the welfare of [a child] are satisfactory or are 
the best that can be effected in the circumstances’. 

																																																													
215 The Act was implemented in stages – it was promulgated in 2006, amended in 2007 (Act 41 of 2007) and 
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216 Act 74 of 1983 as amended. The last amendment was the Child Care Amendment Act 13 of 1999, available at 
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The primary consideration afforded to the best interests of the child in South Africa is not new, 
though.223 Even prior to the introduction of the no-fault divorce in South Africa,224 the then 
Appeal Court225 held that ‘what is really in issue in all custody cases is the interests of the child 
itself’; the court decided that, in awarding custody to the ‘guilty’ party, the interests of the child 
had to override the fact that the other party was the ‘innocent’ one.226 With reference to the 
‘fault’ of one parent and the other parent’s maintenance obligations, the court held that the ‘sins 
and quarrels of parents are not visited on the children’ and that the children’s interests remain 
‘paramount’.227 

In Segal v Segal,228 Tebbut AJ refers to the overriding principle that the best interests of the 
children are paramount, describing it as a ‘golden thread [which runs] through the fabric of our 
whole law relating to children’.229 The paramount position of the best interests of the child was 
emphasised in V v V230 where the court held that, in certain circumstances, children’s rights 
take precedence over parents’ rights.231 It held, furthermore, that the best interests of a child 
depend on the circumstances of the case and have to be determined on the facts.232 In Hlope v 
Mahlalela,233 the best interests of the child had also been found to be decisive over customary 
law.234 

Through case law, the courts have provided guidelines as to what is meant by the ‘best interests’ 
principle. In Van Deijl v Van Deijl235 the court provided a description of the interests of the 
child that included economic, social, moral and religious considerations, emotional needs and 
‘ties of affection’; it stipulated that, in the case of older children, their wishes in the matter 
should not be ignored.236 In French v French,237 an application brought by the mother for 
variation of a custody order, the court indicated that the best interests of the child included the 
preservation and protection of the child’s sense of security; that the child must feel ‘welcome, 
wanted and loved’; and lastly that the wishes of the child had to be taken into account.238 

A comprehensive list of criteria was proposed in McCall v McCall239 in 1994. In this case the 
court held that, in determining the best interests of a child, the court has to decide which parent 
is better able to ensure a child’s physical, moral, emotional and spiritual welfare. In order to 
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determine this, King J proposed a list of 13 criteria or factors to be taken into consideration.240 
It was an open-ended list in that, in addition to the 12 criteria,241 the court added a thirteenth 
criterion which suggested that a court could take into account ‘any other relevant factors’.242 
King J’s criteria have been relied upon and quoted extensively in custody cases heard in South 
African courts, and have been accepted as instructive and valuable in the application of the best 
interests of the child standard.243 

A concern about the application of the ‘best interests’ standard is its vagueness and 
indeterminacy, which allows for a subjective application of the standard.244 Conversely, this 
indeterminacy can be viewed as desirable, in that it allows for ever-changing social values and 
customs to be reflected in decisions about custody.245 In Minister of Welfare and Population 
Development v Fitzpatrick246 the CC held that the ‘best interests’ standard is not exhaustive 
and should be flexible, and that the circumstances of a particular child determine which factors 
are pertinent to his or her interests.247 Therefore, whereas the concept of the ‘best interests’ 
principle is retained, its application may change.248 

																																																													
240 At 205A-G. 
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b. Children’s participation rights 

Prior to the introduction of the Children’s Act,249 South African legislation made several 
provisions for child participation. First, the Mediation in Certain Divorce Matters Act250 makes 
provision for a family advocate, assisted by a family counsellor, to institute an enquiry to be 
able to provide a court with a report and recommendations on ‘any matter’ concerning the 
welfare of each minor child of the marriage concerned.251 Obtaining the child’s voice through 
an enquiry by the Office of the Family Advocate has been criticised. Palmer has expressed 
concern regarding the utilisation of the mechanics provided by the regulations contained in the 
Mediation in Certain Divorce Matters Act.252 Palmer is of the view that the forms253 required 
to be completed by parents are parent-orientated rather than child-orientated and that the 
information required in terms of the Act does not indicate whether the children involved are 
happy about the proposed custody254 arrangements.255 Barratt supports this view and indicates 
that, where parents agree on the arrangements made for the children, the family advocate is 
unlikely to pursue the matter, and hence the children involved will not have the opportunity to 
make their views known regardless of their age or competence.256 Meaningful child 
participation requires time and skill which, may require ‘a more therapeutic context than is 
possible within the present family advocate machinery’.257 

Secondly, section 6(4) of the Divorce Act makes provision for the appointment of a legal 
practitioner to represent a child at the proceedings and in terms of this section the parties or 
any one of them may be ordered to pay the costs of the representation.258 Thirdly, as indicated 
above,259 section 28(1)(h) of the Constitution makes provision for the assignment of a legal 
practitioner to a child, by the state and at state expense, in civil proceedings if ‘substantial 
injustice’ would otherwise result.260 In Soller v G and Another261 Satchwell J made a clear 
distinction between the respective functions of the family advocate and a legal practitioner 
appointed in terms of section 28(1)(h) of the Constitution. She held that the family advocate 
provided a ‘professional and neutral channel of communication between conflicting parents 
(and perhaps the child) and the court’, whereas the legal representative had a twofold task: that 
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of ‘presenting and arguing the child’s wishes in court’ and that of providing ‘adult insight into 
those wishes’, thereby giving the child a voice without merely being a mouthpiece.262 

In the years between South Africa’s ratification of the CRC in 1995263 and the initial 
promulgation of the Children’s Act in 2007, South African courts nevertheless took divergent 
views on child participation in custody disputes. For example, in Greenshields v Wyllie,264 the 
court held that that it was not inclined to ‘give much weight’ to the preferences of the children 
involved, who were 12- and 14-years-old at the time.265 The judge in this case referred to his 
own daughters and appeared to have based his decision on his subjective experience as a father 
of daughters.266 

Courts have also been inclined to consider the age of a child, rather than the particular child’s 
level of maturity, as the deciding factor in whether to hear his or her views.267 In Germani v 
Herf and Another,268 for example, the court held that a 14-year-old child was ‘still young, 
immature in mind ... and unable to decide for himself what is in his best interests’;269 in 
Matthews v Matthews,270 it decided that the wishes of a 13-year-old child ‘did not carry much 
weight’, but that the wishes of a 17-year-old child ‘must be given serious consideration’.271 

Sometimes the courts were concerned that it might not be in the best interests of a child to be 
heard. In V v V,272 Foxcroft J held that it was ‘unwise’ to question the children involved in the 
custody dispute where the possibility existed that they had been saying different things to 
different parents and that, should they admit to this, there might be negative consequences for 
the children.273 The children’s ages in this matter were not given. In Stock v Stock,274 the court 
held that ‘no great weight’ could be attached to the views of the children concerned, who were 
9 and 12 years old and whom the court deemed to have ‘neither the insight nor the perception 
to express any view on their future home’.275 

In later judgements, the courts moved away from an almost mechanical approach in which only 
the age of a child was taken into consideration to considering the maturity of the specific child 
concerned. The view held by King J in McCall v McCall276 was that ‘weight should be given 
to [a child’s] expressed preference’, provided that the court was satisfied that the child (12 
																																																													
262 At 432A-C. See also Whitehead v Whitehead 1993 (3) SA 72 (SE) 75E-F, where the court expressed its 
disappointment with the family advocate who appeared to have chosen the side of the defendant and appeared to 
want to prescribe to the court what it should do. The court held that the function of the family advocate was to 
assist the court by presenting facts and recommendations to the court. 
263 See chapter 2 para 2.2.1.3. 
264 1989 (4) SA 898 (W). 
265 At 899D-F. 
266 At 899D. 
267 Robinson R, ‘Children and Divorce’ in Davel CJ (ed) Introduction to Child Law in South Africa (2000) 81. 
268 1975 (4) SA 887 (A). 
269 At 899D. 
270 1983 (4) SA 136 (SE). 
271 At 141A-B. 
272 1998 (4) SA 169 (C) 
273 At 187H-I. 
274 1981 (3) SA 1280 (A). 
275 At 1297B-C. 
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years old at the time) had the necessary maturity, both intellectually and emotionally, and that 
he or she was able to give an accurate reflection of his or her feelings and make an informed 
and intelligent judgment.277 In Van Rooyen v Van Rooyen,278 King DJP held that ‘in appropriate 
circumstances’ the child’s wishes should be taken into account, but that in this case the children 
were of tender years (8 and 10 years old at the time) and in a ‘state of emotional confusion’ 
that would make it unwise and irresponsible to have regard for their expressed preferences.279 

Similarly, in Meyer v Gerber,280 the wishes of a 15-year-old boy to live with his father were 
given due weight by the court because of the degree of maturity and responsibility displayed 
by the child.281 In Lubbe v Du Plessis,282 the court, making specific reference to article 12 of 
the CRC,283 gave ‘serious consideration’ to the views of the three children involved, 6, 8 and 
10 years old at the time, and was persuaded that, with reference to McCall v McCall, the eldest 
child was sufficiently mature to express an ‘intelligent and informed judgment’.284 In Soller v 
G and Another,285 the court held that the wishes of a 16-year-old boy to live with his father – 
deemed by the court to be an obsessive, presumptuous, dishonest and alienating parent – were 
not only taken into account as a persuasive factor, but were considered the decisive factor in 
determining the custody arrangements.286 

In the cases referred to above, child participation in custody matters was obtained either directly 
through information given by a child to the judge in chambers,287 or indirectly via reports from 
social workers, psychologists, legal representatives and the Office of the Family Advocate;288 
alternatively, it entailed a combination of direct and indirect information.289 There is concern, 
however, whether judges, untrained in the skills required to interview children and conducting 
the interview in a relatively short period, are able to make a satisfactory assessment of the 
child’s best interests.290 Furthermore, testifying in open court may be stressful for young 
children, who can become overawed and unable to express their true wishes.291 This view is 
supported by De Jong, who regards the adversarial system of litigation in South African courts 

																																																													
277 At 208H-I. 
278 1999 (4) SA 435 (C). 
279 At 439I-440B. 
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282 2001 (4) SA 57 (C). 
283 See chapter 2 para 2.2.1.3. 
284 At 73G-H. 
285 2003 (5) SA 430 (W). 
286 At 432C-F. 
287 In McCall v McCall 1994 (3) SA 201 (C), the judge spoke to the children concerned in chambers. 
288 In Meyer v Gerber 1999 (2) SA 650 (O), the court relied on reports from psychologists and the family advocate, 
and in Lubbe v Du Plessis 2001 (4) SA 57 (C), on reports from the family advocate. 
289 In Soller v G and Another 2003 (5) SA 430 (W), the child’s legal representative spoke on the child’s behalf 
and the judge met with the child in chambers. 
290 Van Zyl LJ, Alternative Dispute Resolution in the Best Interests of the Child (1994) 50. 
291 Ibid. In Horsford v De Jager and Another 1959 (2) SA 152 (N) 156-157 a 10-year-old child was asked to 
testify in open court and whilst in the witness stand, broke down and wept, and was subsequently heard by the 
judge in chambers. 
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as ‘too hostile, too confrontational, too formal and too intricate’, and warns against the 
‘dangerous repercussions’ of direct involvement of children in such a system.292 

As can be seen from the case law referred to in this section, the evolution had begun from an 
approach in which child participation is based on age alone towards one in which both age and 
maturity are taken into account. However, there was no uniformity in the courts regarding child 
participation, and the extent of the participation frequently hinged on the subjective personal 
views of the judge concerned. 

c. Children’s rights to parental care and family life 

Several international and regional instruments ratified by South Africa make reference to 
children’s rights to parental care and as such to family life.293 Section 28(1)(b) of the 
Constitution confers on every child the right to family or parental care.294 The Child Care Act 
did not include a definition of ‘family’ and there is no reference to any right that a child may 
have to parental care or family life. A definition of ‘family’ is found, however, in the White 
Paper for Social Welfare, written in 1997, which defines a family as ‘individuals who either by 
contract or agreement choose to live together and function as a unit’ and describes the family 
as ‘the primary social unit’.295 Furthermore, the document acknowledges various family forms 
and structures.296 

The courts have certainly recognised the importance of family life irrespective of which parent 
is granted custody and irrespective of the legitimacy or otherwise of the child involved. For 
example, in Segal v Segal297 the court held that children of divorced parents should not be 
estranged from either parent and that they should not lose affection for the non-custodial 
parent;298 in Dunscombe v Willies,299 the court held that, except in unusual circumstances, 
children should have a ‘healthy, well-nourished relationship’ with a non-custodial parent.300 In 
T v M301 the court held that the welfare (or best interests) rather than the legitimacy of a child 
is the central consideration, and that it is the right or entitlement of the child to have access302 
which determines whether contact with the non-custodian parent is granted.303 

However, without a legal definition of family, courts were at liberty to apply their own, at times 
subjective, interpretations of what constitutes family life. In a 1994 judgment, Van Rooyen v 
																																																													
292 De Jong M, ‘Giving Children a Voice in Family Separation Issues: A Case for Mediation’ TSAR (2008) 4 787. 
For information on child involvement in mediation, see chapter 4 para 4.2.3.3. 
293 Article 18 of the Banjul Charter, articles 5, 7 and 9 of the CRC, articles 18, 19 and 20 of the ACC, and article 
8 of the AYC. For more information on these instruments, see chapter 2 paras 2.3.1.2 (the Banjul Charter), 2.2.1.3 
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300 At 315G-316B. 
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303 At 57H-I. 
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Van Rooyen,304 Flemming J held that many people ‘would frown upon the idea of calling the 
relationship created on the basis of two females a “family”’.305 On the other hand, a few years 
later, in Ex parte Critchfield and Another,306 the court held that it should not be particularly 
concerned with the ‘sexual predilections’ of the parents with regard to custody matters, and in 
this particular matter Willis AJ stated that he would pay no regard to the ‘peccadilloes’ of the 
parents.307 

Whereas a child has a right to family life, it does not follow that he or she has a right to be 
loved; parents can therefore not be legally compelled to love their offspring. In Jooste v 
Botha308 the court held that ‘neither our common law nor our statutes recognise the right of a 
child to be loved, cherished, comforted or attended to by a custodian parent as a legal 
obligation’.309 This decision, however, is inconsistent with the Preamble to the CRC, which 
states that children are entitled to ‘happiness, love and understanding’;310 with article 7(1) 
which states that a child has ‘the right to know and be cared for by his parents’; and with article 
9(3), which refers to the rights of a child, separated from one or both parents, to ‘maintain 
personal relations and direct contact with both parents’.311 

3.3.2.2 Parents’ rights 

This section examines the development of parental rights and parental authority with regard to 
the children of parents upon or post-divorce or -family separation. Legislative changes prior to 
the coming into force of the Constitution in 1996 include, in chronological order, the Divorce 
Act,312 the Matrimonial Property Act,313 the Guardianship Act314 and the Natural Fathers of 
Children Born out of Wedlock Act.315 The Divorce Act316 made provision for a no-fault 
divorce.317 Section 6(3) of the Divorce Act permitted the court to grant a decree of divorce and 
to ‘make any order which it may deem fit’ with regard to custody and guardianship of the 
children involved, which included awarding sole guardianship or sole custody of a child to 

																																																													
304 1994 (2) SA 325 (W). 
305 At 326I-J. This decision was given in March 1994, before the Interim Constitution of 1993 came into force on 
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either parent. In 1984 the Matrimonial Property Act318 abolished the common law rule whereby 
a husband obtained marital power over the person and property of his wife,319 while in 1993 
the Guardianship Act320 vested both parents with equal guardianship over their children. 

The discussion below deals with four aspects of parents’ rights relevant to this research which 
underwent significant changes prior to the Children’s Act,321 namely guardianship, the 
‘maternal preference rule’, the awarding of joint custody, and the rights of unmarried fathers. 

a. Guardianship 

As stated above, the Guardianship Act322 introduced the concept of equal guardianship for both 
parents in respect of children born of their marriage.323 In terms of this Act, each parent could, 
except in certain circumstances, make decisions regarding their child without the consent of 
the other parent.324 Prior to the promulgation of the Guardianship Act, guardianship was 
generally awarded to the father and custody,325 generally to the mother; if no order were made 
as to guardianship, the father was left with ‘guardianship minus custody’, resulting in the 
mother’s making all decisions regarding the child, excluding the administration of the property 
and debts of the minor child.326 In addition, the father as guardian had to represent the minor 
child in legal proceedings.327 

b. The ‘maternal preference rule’ and ‘tender years principle’ 

Prior to the promulgation of the Children’s Act in 2006, 328 custody post-divorce was routinely 
awarded to one parent, usually the mother.329 This was referred to as the so-called ‘maternal 
preference rule’ or ‘tender years principle’, and mothers were expressly favoured when their 
children were still very young or disabled.330 In terms of section 9(3) of the Constitution, 
awarding custody on the basis of gender could be regarded as unconstitutional, however.331 For 
a father to obtain custody, he had to show the mother to be unfit, and himself to be suitable, as 
the custodian parent.332 A further trend was that, as a child approached puberty, courts 

																																																													
318 Act 88 of 1984. 
319 Section 11(1) of Act 88 of 1984. 
320 Act 192 of 1993. 
321 Act 38 of 2005. 
322 Act 192 of 1993. 
323 Section 1(1) of Act 192 of 1993. 
324 Sections 1(1) and (2) of Act 192 of 1993. 
325 See also para 3.3.2.2.c below. 
326 Hahlo HR, The South African Law of Husband and Wife (1985) 394. 
327 Hahlo HR, (1985) supra 395. 
328 See para 3.3.2 below. 
329 Meyers v Leviton 1949 (1) SA 203 (T) 214; Tromp v Tromp 1956 (4) SA 738 (N) 746B-C and Bashford v 
Bashford 1957 (1) SA 21 (N) 24-25H. 
330 Robinson R, (2000) supra 77 and 78. See also Van Pletzen v Van Pletzen 1998 (4) SA 96 (O) 101G-H. 
331 Clark B, (2000) supra 16. See also para 3.2.1 above. 
332 Katzenellenbogen v Katzenellenbogen 1947 (2) SA 528 (W) 544-545; Mohaud v Mohaud 1964 (4) SA 348 (T) 
352D-353A; Ngake v Mahahle and Another 1984 (2) SA 216 (O) 221A-C and Madiehe (born Ratlogo) v Madiehe 
[1997] 2 All SA 153 (B) 157. 
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frequently awarded custody to the parent of the same gender as the child, especially in the case 
of male children.333 

Changes in the traditional roles of parents or spouses led to challenges to the so-called 
‘maternal preference rule’.334 In Ex parte Critchfield and Another,335 the court held that it was 
never a rule of law, but rather a statement of prevailing practice, policy or judicial preference.336 
In removing gender as a basis for awarding custody, the court in Van der Linde v Van der 
Linde337 maintained that a father can be just as good a ‘mother’ as the biological mother and 
that therefore the quality of the parental role is not determined by gender.338 In a 1998 case, 
Van Pletzen v Van Pletzen,339 the court took the view that the assumption that a mother is better 
able to care for a child than a father belonged to a bygone era.340 Despite these judgments, 
however, the court in Madiehe (born Ratlogo) v Madiehe341 recognised the maternal 
preference, to the extent that there should be a recognition of the physical demands made on 
the mother in giving birth to a child; the rule therefore held that the court, in case of doubt, 
should favour the mother over the father.342 The court in Madiehe furthermore referred to 
custody as a ‘responsibility and a privilege [which had] to be earned’.343 

c. Joint custody 

Prior to the promulgation of the Children’s Act, divorcing parents could apply for ‘joint 
custody’ of their children. Although the Divorce Act does not make specific reference to it, 
King AJ in Kastan v Kastan344 held that section 6(3) of the Divorce Act was wide enough in 
its terms to allow for an order for joint custody to be made.345 

Joint custody was regarded, however, as an unusual and rare situation, and granted only in 
exceptional circumstances where the parents could prove they were able to work cooperatively 
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in the best interests of their children.346 An application for joint custody was usually 
accompanied by an assessment by a mental health practitioner in support of the parents’ 
application.347 But even in instances where there was no acrimony between the parents, the 
court was reluctant to grant joint custody to parents. In Kastan v Kastan,348 King AJ held that 
‘[t]o leave decisions of this nature to the joint decision of parents who are no longer husband 
and wife could be courting disaster, particularly where the divorce has been preceded by 
acrimony and disharmony between the parents’.349 In the end, joint custody was awarded in 
Kastan v Kastan, a case providing the first reported judgment in which reasons for awarding 
joint custody were given.350 Among the reasons were that the parents were held to be 
experienced and competent and the children deemed to be equally bonded with both parents; 
the children, furthermore, had expressed a preference for joint custody.351 

Even though orders for joint custody were made, joint custody awards continued to be viewed 
with concern, with the courts appearing to have been more concerned with the practicality and 
workability of joint custody arrangements than with what would be in the best interests of the 
children involved.352 Judges variously described joint custody as ‘not desirable’353 or ‘a legal 
impossibility’, implying self-evidently that the arrangement should not be made an order of 
court.354 Even in cases where the parents had reached agreement about joint custody,355 it did 
not necessarily follow that such an order would be granted. In Schlebush v Schlebush,356 an 
undefended divorce action where both parents had agreed to joint custody and requested the 
court to make such an award, the judge held that – whilst acknowledging that the law must 
recognise trends and changes in society that affect the family, and whilst acknowledging that 
the views of the parents themselves and the children must be given due weight – he did not 
agree that there were additional advantages to a joint custody order.357 He went on to 
characterise joint decision-making as a ‘Utopian state of affairs [which] rarely in practice 
exists’ and refused to grant an order for joint custody.358 

In 1994 in Pinion v Pinion,359 an undefended divorce action where both parents asked the court 
for an order granting them joint custody and their request was supported by a report from the 
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Office of the Family Advocate, the application was nevertheless denied. Page J, following the 
cautious approach held in Schlebush, stated: 

The future behaviour of parents as of other humans is unpredictable; and 
where their potential behaviour can give rise to a situation which will be 
detrimental to the interests of the minor concerned, it would, in my view, be 
better to exclude that possibility by avoiding creating a situation where it can 
occur, unless the advantages to the minor of such a course are so significant 
as to justify taking the risk involved.360 

When referring to the parents’ abilities to decide jointly on issues regarding their child, Page J 
went on to say that, whereas parents might be successful in their ability to make joint decisions, 
there was a ‘very real danger’ they would not be able resolve their differences; in any event, it 
was ‘imperative that a child should know ... with whom the ultimate say lies’.361 In 1997, in 
Corris v Corris,362 the court still regarded joint custody as being ‘on the testing ground’, 
opining that any custody order made by a court is ‘an act of clairvoyance’ based on evidence, 
experience, probability and hope.363 In V v V,364 however, in reaching its decision to award 
joint custody, the court discussed and dismissed factors which had been suggested as 
disadvantages of joint custody.365 

A distinction was drawn between joint legal custody and joint physical custody in Krugel v 
Krugel.366 Vos J held that, whereas one parent could be given the right to care physically for 
the child or children, decisions about the child’s life could be taken jointly by the parents; as 
long as they were both ‘fit and proper persons’, parents should have equal say in the raising of 
their children.367 In this case the court held that a joint custody order not only promoted the 
rights of children subsequent to their parents’ divorce, but helped to establish gender 
equality.368 
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Despite the fact that articles 5 and 9(1) of the CRC369 strengthened the argument in favour of 
joint custody,370 the courts struggled or, as Schäfer puts it, ‘agonised’, in making joint custody 
orders.371 Schäfer himself was in favour of joint custody orders, which, according to him, 
would result in less post-divorce litigation, reduce instances of kidnapping of children in 
contested custody situations, remain consistent with the move towards gender equality, and, 
lastly, tend to improve parental cooperation post-divorce.372 With regard to the latter view, 
Schäfer referred to Kastan v Kastan where King J observed that, in the six months during which 
they exercised joint custody over their children, the parties concerned had established a ‘far 
better relationship’ than before.373 

It is beyond the scope of this research to establish how many orders for joint custody were 
granted prior to the promulgation of the Children’s Act, but it is clear from the case law above 
that there were no clear guidelines and that awarding joint custody was strongly influenced by 
the presiding judge’s personal views. 

d. Rights of unmarried fathers 

With the introduction of the Natural Fathers of Children Born out of Wedlock Act374 in 1997, 
unmarried fathers were, for the first time, provided with certain rights in respect of their 
children. In terms of section 2(1) of the Act, a natural father could apply for access rights, 
custody or guardianship of a child born out of wedlock. The court had discretion in granting 
the application and could request an investigation and/or the involvement of the Office of the 
Family Advocate.375 The court was required to take a number of circumstances into account, 
which included the relationship between the applicant and the mother of the child, the 
relationship between the applicant and the child, and the ‘attitude’ of the child in relation to the 
granting of the application.376 It is possible that reference to the ‘attitude’ of the child, as 
referred to in section 5(d), could be construed as an attempt at making provision for child 
participation. Nevertheless, the best interests of the child were the overriding consideration in 
granting rights to the unmarried father.377 In this regard, it could be argued that the focal point 
of the Act was the best interests of the child rather than the rights of the natural father.378 The 
Act furthermore amended section 25 of the Births and Deaths Registration Act379 by replacing 
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the discriminatory term ‘illegitimate’ with the (slightly) less discriminatory term, ‘born out of 
wedlock’.380 

Specific mention is made of halting adoption proceedings and the relationship of the child 
concerned with prospective adoptive parents pending an application in terms of the Act.381 This 
is likely to have resulted from the order granted in Fraser v Children’s Court, Pretoria North 
and Others382 in which the CC held that, in certain circumstances, the consent of the father is 
required before a child born out of wedlock may be adopted. Section 18(4)(d) of the Child Care 
Act required only the mother of an illegitimate child to give consent for the adoption of her 
child.383 The CC held that this section of the Child Care Act was inconsistent with section 9 of 
the Constitution in that it discriminated between married and unmarried fathers and was 
therefore invalid to the extent that it dispensed with the father’s consent to the adoption of an 
illegitimate child in all circumstances.384 

3.3.2.3 Summary 

With regard to children’s and parents’ rights post-divorce or -separation, significant changes 
occurred in the period between the adoption of the Constitution in 1996 and the final 
implementation of the Children’s Act in 2010. The discussion so far has highlighted the 
beginnings of an attempt to codify the best interests principle; the use, albeit inconsistent, of a 
child’s right to participate in matters that concern him or her; and the interpretation, at times 
subjective, of what constitutes family life and, following on from that, a child’s right to family 
life. 

With regard to parents’ rights, a move away from the ‘maternal preference rule’, a recognition 
of the possibility of joint custody and the awarding of parental rights to natural fathers of 
children born out of wedlock, set the scene for an equalisation between mothers’ and fathers’ 
positions in respect of their children and a move away from parental authority or power towards 
parental responsibilities and rights. In the words of Foxcroft J, ‘[t]he emphasis in thinking in 
regard to questions of relationships between parents and their children has shifted from a 
concept of parental power to one of parental responsibility and children’s rights.’385 It is the 
rights and entitlements of children that are thus emphasised, rather than the rights and powers 
parents have in relation to their children.386 

																																																													
380 Section 11 of Act 86 of 1997. 
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Against the backdrop of the Constitution,387 South Africa’s ratification of the CRC,388 the 1980 
Hague Convention389 and the ACC,390 as well as shifts in the courts’ views on children and 
their parents (as discussed above), it was clear that the stage was set for a comprehensive review 
of the Child Care Act.391 

3.3.3 Children’s and parents’ responsibilities and rights as provided for in the 
Children’s Act 38 of 2005 (the Children’s Act) 

The following sections examine pertinent aspects of children’s and parents’ responsibilities 
and rights and the relationship between parents and children upon or after divorce or family 
separation as provided for in the Children’s Act,392 which came into full operation in 2010. The 
Act has been called ‘one of the most important and far-reaching pieces of legislation in the area 
of the law of persons and family law in recent South African history’.393 It repealed certain 
legislation referred to in the previous section, such as the Child Care Act, the Natural Fathers 
of Children Born out of Wedlock Act and the Guardianship Act.394 

In order to contextualise the Children’s Act, references to international and regional 
instruments as well as the Constitution, are highlighted. Included in the long title of the 
Children’s Act395 is that it gives effect to the 1980 Hague Convention.396 The Preamble of the 
Children’s Act, which indicates the commitments upon which the legislation is premised, 
makes reference to international instruments such as the CRC397 and the UDHR,398 and African 
instruments such as the ACC.399 The Preamble concludes with words taken verbatim from the 
Preambles of the CRC and the ACC, stating that a child ‘should grow up in a family 
environment and in an atmosphere of happiness, love and understanding’. The influence of the 
CRC and the ACC can also be seen in several sections of the Children’s Act. Article 3 of the 
CRC corresponds with section 9 of the Children’s Act regarding the paramountcy of the best 
																																																													
387 See para 3.3.1 above. 
388 See chapter 2 para 2.2.1.3. 
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interests of the child.400 Article 12 of the CRC and articles 4(2) and 7 of the ACC401 are 
reflected in section 10 of the Children’s Act regarding child participation. 

The Children’s Act also acknowledges African customary law with regard to the care of a child. 
In contrast to common law, where parents have the primary responsibility for the care of their 
children, customary law holds that children ‘belong’ to the community and therefore not only 
parents, but also members of the extended family of a child share the primary responsibility of 
raising the child.402 Chapter 1 of the Children’s Act defines ‘family member’ as including ‘any 
other person with whom the child has developed a significant relationship, based on 
psychological or emotional attachment, which resembles a family relationship’.403 According 
to Songca the inclusion of neighbours and adults other than parents or relatives in the definition 
of ‘family member’ reflects African practice.404 Furthermore, in defining ‘caregiver’,405 Bekker 
is of the view that this is an acknowledgement of what he terms ‘social parentage’, that is, a 
custom whereby African children are frequently cared for by adults other than their biological 
parents.406 Sections 7(1)(f)(i) and (ii) of the Children’s Act, which refer to a close connection 
with the family, extended family, culture and tradition as a factor to be considered in 
determining the best interests of a child,407 can be regarded as further examples of the inclusion 
of African traditional values and practice in the Children’s Act.408 

Section 16 of the Children’s Act refers to the responsibilities of children towards family, 
community and the state appropriate to the child’s age and ability – a reference which could be 
seen as reflecting a commitment to article 31 of the ACC409 and article 29 of the Banjul 
Charter.410 Section 16 reflects both an African value and a common South African reality, 
namely that many children are compelled to provide for their families.411 

The long title of the Children’s Act indicates that it gives effect to the numerous rights of 
children as contained in the Constitution.412 Both the Preamble and section 2 of the Children’s 
Act make reference to the Constitution. Section 2, which contains the objectives of the 
Children’s Act, reinforces and endorses certain rights provided for in section 28 of the 
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Constitution, among them family or parental care and the paramount importance of the best 
interests of the child.413 

3.3.3.1 The best interests of the child 

Section 7(1) of the Children’s Act provides a list of 22 factors to be taken into consideration 
‘where relevant’ whenever the Children’s Act requires the best interests of the child standard 
to be applied.414 They refer, inter alia, to the nature of the relationship between a child and his 
or her parents, caregivers or other relevant persons; the attitude of the parents towards the child 
and the exercise of their responsibilities towards the child; the capacity of a parent or other 
caregiver to provide for the needs of the child, including emotional and intellectual needs; the 
effect on the child of a change in circumstances, which includes separation from family 
members; the practicalities involved in having contact with the parents and other caregivers; 
the need to protect the child from physical and psychological harm; and the child’s age, 
maturity and stage of development.415 

Unlike the list provided for in McCall v McCall,416 the list in section 7(1) of the Children’s Act 
is not open-ended.417 Nonetheless, taking into account the factors set out in section 7(1), the 
court in K v M418 held that there was no ‘exhaustive list’ of circumstances to be applied in the 
determination of what was in the best interests of minor children.419 Moreover, with regard to 
the list in section 7(1), the court in P v P420 held that, in determining the best interests of the 
children, it had to make a ‘value judgment’ based on its factual findings in the exercise of its 
inherent jurisdiction as upper guardian of all minor children and that, in some instances, the 
court had to find the ‘least detrimental alternative’.421 

The fact that the list provided in section 7(1) is not open-ended may prove to be problematic; 
however, Boezaart is of the view that this can be overcome since a court should in any event 
use its inherent discretion to consider additional factors where relevant.422 Boezaart further 
submits that, in determining the best interests of a child, a ‘child-centred, balanced approach 
informed by constitutional values and sensitive towards culture and religion’ should be 
adopted.423 Such a child-centred approach is also emphasised by the CC in S v M (Centre for 
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Child Law as amicus curiae),424 where the court held that ‘[a] truly principled child-centred 
approach requires a close and individualised examination of the precise real-life situation of 
the particular child involved’.425 

Section 9 of the Children’s Act states that ‘[i]n all matters concerning the care, protection and 
well-being of a child the standard that the child’s best interest is of paramount importance, 
must be applied’. The paramountcy of the best interests of the child was supported in J v J,426 
where the court held that the interests of the child took precedence over the interests of the 
parents and, to protect the best interests of the child, no further litigation, assessments or 
investigations were to be done in the matter.427 However, the paramountcy of the child’s best 
interests does not mean that other rights can be ignored or that limitations of the child’s best 
interests are impermissible.428 With regard to section 9 of the Children’s Act, the CC in S v M 
(Centre for Child Law as amicus curiae)429 held that, whereas the best interests of the child are 
paramount, it does not mean they are absolute.430 In referring to the paramount position of the 
best interests of the child, Sachs J said that ‘[l]ike all rights in the Bill of Rights their operation 
has to take account of their relationship to other rights, which might require that their ambit be 
limited’.431 

From the case law and opinions discussed above, it is clear that, in the first place, the factors 
to be taken into consideration to determine the best interests of a child must be relevant to that 
child in particular; and that, secondly, all factors that could contribute to answering the question 
as to what is in the best interests of that child, should be considered. With regard to the 
paramountcy of the best interests of a child, due care must be exercised not to ‘spread [the 
paramountcy principle] too thin’,432 but at the same time, it must be borne in mind that the law 
makes provision for lawful limitations to the paramountcy principle.433 

3.3.3.2 The voice of the child: children’s participation rights, and the right to 
representation 

There are several sections in the Children’s Act pertaining to children’s participation rights 
relevant to this research.434 Section 10, one of the general principles of Chapter 2, states as 
follows: 
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Every child that is of such an age, maturity and stage of development as to 
be able to participate in any matter concerning that child has the right to 
participate in an appropriate way and views expressed by the child must be 
given due consideration. 

Section 31(1)(a) of the Children’s Act states that, before any person holding parental 
responsibilities and rights in respect of a child takes any decision concerning guardianship, care 
and contact as listed in section 31(1)(b), that person ‘must give due consideration to any views 
and wishes expressed by the child, bearing in mind the child’s age, maturity and stage of 
development’.435 

The regulations under the Children’s Act also contain several provisions that emphasise child 
participation. With regard to parental responsibilities and rights agreements,436 regulation 
8(3)(a) requires that ‘[d]ue consideration must be given to the views and wishes of the child or 
children in the development of any parental responsibilities and rights agreement, bearing in 
mind the child’s or children’s age, maturity or stage of development’. 437 The child’s right to 
be informed of the contents of a parental responsibilities and rights agreement is contained in 
regulation 8(3)(b). With regard to parenting plans,438 regulation 11(1) of the Children’s Act 
makes provision for child participation in that a child, ‘bearing in mind the child’s or children’s 
age, maturity or stage of development’, must be consulted and granted an opportunity to 
express his or her views, views which ‘must be accorded due consideration’ during the 
development of such a plan. In addition, the child must be informed of the contents of the 
parenting plan, again ‘bearing in mind the child’s or children’s age, maturity or stage of 
development’.439 Regulation 11(2) stipulates who should inform the child of this – it could be 
a family advocate, a social worker, a social services professional, a psychologist, a suitably 
qualified professional or the child’s legal representative. 

Furthermore, section 278(3) of the Children’s Act makes provision for child participation in 
1980 (Hague) Convention matters. The position in South Africa is that child participation in 
these matters is encouraged; for example, in 2016, 25 cases were opened under the 1980 
(Hague) Convention which included consultation with 35 children.440 

None of these sections of and regulations under the Children’s Act state a specific age at which 
a child’s views have to be taken into account; rather, they emphasise the evolving capacities of 
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439 Regulation 11(2) under Act 38 of 2005. 
440 Information supplied by Adv. PI Seabi-Mathope, Chief Family Advocate in February 2017. See also chapter 4 
para 4.2.3.2. 
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the child.441 Boezaart holds that this is so, because age per se is not the criterion; instead, the 
twin criteria of age and maturity must be considered.442 

It is important to draw attention to the fact that neither section 10 nor section 31(1) of the 
Children’s Act transfers the power or the duty to make a decision on a particular matter to the 
child.443 The relevant ability required of the child in terms of section 31(1) is the ability to 
participate and make his or her views and wishes known, rather than the ability to make an 
informed decision.444 In this regard, Heaton criticises the decision by the court in HG v CG,445 
which created the impression that the views and wishes of the children involved were 
tantamount to decisions that had to be implemented, provided they were in the children’s best 
interests.446 The child’s developing capacity to make decisions, encapsulated in the Children’s 
Act by the phrase ‘stage of development’,447 was addressed by the court in Minister for 
Education, Kwazulu-Natal and Others v Pillay448 when Langa CJ referred to the importance of 
hearing the voice of the child, especially so where a child had reached an age where he or she 
‘should be increasingly taking responsibility for their own actions and beliefs’.449 

The wording of section 10 of the Children’s Act largely echoes article 12(1) of the CRC.450 
However, the Children’s Act omitted the word ‘freely’451 from section 10, which potentially 
leaves room for children to become ‘mouthpieces of others’.452 Moyo regards the wording of 
section 10 of the Children’s Act as a shortcoming when compared with the wording in article 
12(1) of the CRC,453 since section 10 suggests that a child has to fulfil the three requirements 
of ‘age, maturity and stage of development’ in order to participate, whereas article 12(1) of the 
CRC simply refers to a child ‘capable of forming his or her views’ regardless of age or maturity. 
According to Moyo, age and maturity only become relevant when determining the weight that 
should be attached to the child’s views.454 He concedes nonetheless that section 31(1)(a) of the 
Children’s Act partially addresses this problem, in that persons holding parental responsibilities 
and rights in respect of a child ‘must give due consideration to any [emphasis added] views 
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and wishes expressed by the child, bearing in mind the child’s age, maturity and stage of 
development’.455 

Child participation can be achieved directly or indirectly.456 Direct participation implies that a 
child speaks directly with a person without the intervention of a third party.457 Direct 
participation includes an interview with the judge in chambers and/or appearing directly in the 
courtroom.458 As noted previously,459 there are conflicting views about judicial interviewing of 
children, with some commentators concerned about, for example, the environment in which 
the interview takes place, or the likelihood of a judge being able to establish enough of a rapport 
with a child in a relatively short time to be able to hear his or her views adequately and gain an 
understanding of that child’s wishes and perceptions.460 Furthermore, interviewing children 
requires special skills and training, which a judge may not necessarily have.461 

In considering direct child participation, Barrie draws a distinction between requesting a child’s 
evidence in relation to disputes of fact, and allowing a child an opportunity to express his or 
her wishes.462 He lists the advantages of the latter as helping parents to understand the child’s 
needs; giving the child a sense of control over his or her life; making the child feel that he or 
she is treated as a person and not an object; providing useful corroborative information to the 
decision-maker; helping parents work out an arrangement they otherwise might not have 
thought of; and reducing the amount of inflammatory material in affidavits, given that parents 
will realise children may be exposed to such information.463 Barrie also lists the disadvantages 
of child participation: for example, the process might be stressful for children; a child might be 
coached or threatened; or he or she might ‘betray’ one parent by expressing loyalty to the other 
parent.464 

Indirect participation can be achieved via legal representation,465 the appointment of a curator 
ad litem466 or via reports from experts or from the Office of the Family Advocate.467 The 
different forms of indirect representation are distinct from one another. In Schneider NO and 
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Others v AA and Another,468 the court clarified the role of an expert as someone who provides 
the court with ‘as objective and unbiased an opinion based on his or her expertise as 
possible’.469 The opinions and recommendations provided by experts or from the Office of the 
Family Advocate therefore do not bind the court. In considering indirect child participation, 
Barrie expresses concern that the evidence given by an expert is ‘filtered’ evidence and that the 
direct hearing of a child might have more probative value.470 Barrie concludes that, given the 
conservative nature of South African courts, the courts require a modus operandi on how to 
give ‘due consideration’ to the views of the child.471 

The right of a child to have access to the court is provided for in terms section 14 of the 
Children’s Act, 472 which stipulates that ‘[e]very child has the right to bring, and to be assisted 
in bringing a matter to court, provided that matter falls within the jurisdiction of the court’. 
This section refers both to direct and indirect participation. Boezaart and De Bruin are of the 
view that section 10 should be read together with section 14 of the Children’s Act to extend a 
child’s rights to be heard in matters affecting that child.473 The authors hold further that section 
14 of the Children’s Act is linked to section 28(1)(h) of the Constitution474 and extends beyond 
the limitations of section 10 of the Children’s Act, which limits participation to an appropriate 
age, stage of development and maturity.475 The word ‘assisted’ in section 14 of the Children’s 
Act includes the assistance of a parent, a guardian, a curator ad litem or a legal 
representative.476 

Even though decisions made either by the parents or the court will have a significant effect on 
their lives, children are generally not parties to the proceedings in disputed contact and care 
arrangements, so there is hence usually no direct participation of children.477 Exceptions have 
occurred, however. For example, in FB and Another v MB,478 the child of the disputing parents 
was a party to the proceedings. In this case, the court was of the view that section 14 of the 
Children’s Act did not place any constraints upon the court to determine the manner in which 
a child was to bring a matter before it or the way in which a child should be assisted.479 
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that ‘everyone has the right to have any dispute that can be resolved by the application of law decided in a fair 
public hearing before a court or, where appropriate, another independent and impartial tribunal or forum’. 
473 Boezaart T and De Bruin DW, ‘Section 14 of the Children’s Act 38 of 2005 and the Child’s Capacity to 
Litigate’ De Jure (2011) 44 429. 
474 See paras 3.3.1 and 3.3.2.1.c above. 
475 Boezaart T and De Bruin DW, (2011) supra 431. Section 28(1)(h) of the Constitution limits a child’s right to 
legal representation in circumstances where ‘substantial injustice’ would otherwise occur; see para 3.3.1 above. 
476 Boezaart T, (2012) supra 2-31. 
477MEC for Education, Kwazulu-Natal, and Others v Pillay 2008 (1) SA 474 (CC) 494D-E. See also Robinson 
JA, ‘The Right of Children to be Heard at the Divorce of their Parents: Reflections on the Legal Position in South 
Africa’ THRHR (2007) 70 275. 
478 2012 (2) SA 394 (GSJ). 
479 At 396E-H. 
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Furthermore, the court, emphasising that the best interests of the child are the paramount 
consideration in determining the appointment of a legal representative for the child, found that 
a request by a child to be assisted by having his or her own legal representative appointed 
should be refused only in ‘exceptional circumstances’.480 Sloth-Nielsen strongly advocates for 
independent legal representation for children in disputed contact and care arrangements, 
expressing concern that the issue is often dealt with on an ad hoc and uneven basis.481 

To conclude this section on child participation and representation, one could consider Alderson 
and Montgomery’s views on the different levels of decision-making. The authors argue that 
there are four levels in decision-making, ranging from being informed, to expressing an 
informed view, to having that view taken into account and, finally, to being the decision-
maker.482 It is suggested here that the first three levels have been provided for in sections 10 
and 31(1) of the Children’s Act and that it is left to the court as upper guardian of all minor 
children to apply level four.483 

3.3.3.3 Contact and care: children’s rights to parental care and family life 

The terms ‘custody’ and ‘access’ used in the Child Care Act have been replaced by the words 
‘contact’ and ‘care’ in the Children’s Act.484 Section 1(2) of the Children’s Act states that ‘[i]n 
addition to the meaning assigned to the terms ‘custody’ and ‘access’ in any law, and the 
common law, the terms ‘custody’ and ‘access’ must be construed to mean ‘care’ and ‘contact’ 
as defined in this Act’. In terms of section 1(1) of the Children’s Act, the definition of the term 
‘care’ includes providing a child with a suitable place to live, financial support, and 
safeguarding and promoting the welfare of the child. In defining the term ‘care’, words such as 
respecting, protecting, promoting, guiding, advising and assisting are included.485 ‘Contact’ is 
defined as maintaining a personal relationship with a child, including regular communication 
with a child in a variety of ways, such as visitation and electronic communication.486 Contact 
between a child and his or her parent as well as any other interested party,487 can furthermore 
include phased-in or supervised contact.488 Supervised contact has also been ordered by the 
																																																													
480 Ibid. 
481 Sloth-Nielsen J, ‘Realising Children’s Rights to Legal Representation and to be Heard in Judicial Proceedings: 
An Update’ SAJHR (2008) 24(3) 506-507. Not all legal practitioners canvassed by Sloth-Nielsen appeared to 
agree about the issue of legal representation for children in disputed divorces. Some expressed concern that legal 
representation could place the child in a difficult position, especially where the child’s views differ from those of 
his or her parents; this could lead to protracted proceedings and see the child being interviewed by yet another 
person – none of which, paradoxically, might be in the best interests of the child. See in this regard the recently 
published ‘Guidelines for Legal Representatives of Children in Civil Matters’, developed in partnership between 
Legal Aid South Africa and the Centre for Child Law, University of Pretoria, available at 
www.pulp.up.ac.za/pdf/2016_04.pdf, accessed on 4 June 2016. 
482 Alderson P and Montgomery J, ‘Health Care Choices: Sharing Decisions with Children’ London Institute of 
Public Policy Research (1996) as quoted in Lansdown G, ‘The Evolving Capacities of the Child’ UNICEF 
Innocenti Research Centre (2005) 4, available at https://www.unicef-irc.org/publications/pdf/evolving-eng.pdf, 
accessed on 14 January 2018. 
483 Section 45(4) of Act 38 of 2005. 
484 Section 1(2) of Act 38 of 2005. 
485 Section 1(1) of Act 38 of 2005. 
486 Ibid. 
487 Section 23(1)(a) of Act 38 of 2005. 
488 Skelton A, ‘Parental Responsibilities and Rights’ in Boezaart T (ed) Child Law in South Africa (2013) 82. 
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court, for example in Duncan v Coetzee,489 and unreported case heard in the Eastern Cape High 
Court, Revelas J ordered supervised contact between the father and his child for a period of at 
least six months.490 

This change in terminology is indicative of a shift away from parental power over children to 
the concept of parental responsibilities and rights in respect of children.491 The change in 
terminology has been described as a shift from parents’ ‘possessory interest’ in children to an 
understanding that parents have obligations and responsibilities in respect of their children.492 
The courts hold similar views with regard to the change in terminology. In LB v YD,493 the 
court held that contact and care ‘corresponded broadly’ with the key components of parental 
authority, namely custody and access.494 In Wheeler v Wheeler and Other cases,495 the court 
set out to clarify a perceived uncertainty regarding the concepts of custody and access within 
the ambit of the Children’s Act. The court, in providing an interpretation of section 1(2) of the 
Children’s Act, held that, ‘because most of the elements of custody and access are shared by 
care and contact respectively, this sub- section effectively means that the legislature in a rather 
clumsy way has equated custody and access with care and contact respectively’ and that the 
terms can be used interchangeably.496 However, to avoid confusion and to bring pleadings and 
court orders in line with the Children’s Act, the court indicated that it would be preferable for 
the new terminology to be used.497 

The Children’s Act contains several references to a child’s right to parental care and by 
implication to family life. Section 7(1)(f) of the Act lists, as one of the factors to be taken into 
consideration when the best interests of the child standard is to be applied, the need for the 
child to ‘remain in the care of his or her parent, family and extended family; and to maintain a 
connection with his or her family, extended family, culture or tradition’. Section 7(1)(k) 
emphasises the need for a child to be brought up in a stable family environment. Furthermore, 
one of the objects of the Children’s Act is to give effect to the constitutional right of children 
to have family or parental care.498 Sections 18(2)(a) and (b) of the Children’s Act state that 
parental responsibilities and rights include the responsibility and right to care for a child and to 
maintain contact with a child. 

																																																													
489 High Court of South Africa Eastern Cape Division, case no 3888/2011, 25 September 2012.  
490 At para 15. 
491 Skelton A and Proudlock P, (2013) supra 1-34. 
492 Mahlobogwane FM, ‘Parenting Plans in Terms of the Children’s Act: Serving the Best Interests of the Parent 
or the Child?’ Obiter (2013) 34(2) 223. 
493 2009 (5) SA 463 (T). 
494 At 475G-I. Similarly, in J v J 2008 (6) SA 30 (C) at 39E-F, the court concluded that the term ‘custody’ ‘is 
replaced by [“care”]’, and in PD v MD 2013 (1) SA 366 (ECP) at 369F-G the court held that the concept of ‘care’ 
as defined in section 18 of the Children’s Act corresponds with the common law concept of ‘custody’ and that of 
‘contact’ with the concept of ‘access’ to a child. 
495 [2011] 2 All SA 459 (KZP) (also reported as WW v EW 2011 (6) SA 53 (KZP)). 
496 Wheeler v Wheeler and other cases [2011] 2 All SA 459 (KZP) 465 para 26. The court pointed out, however, 
that the new statutory concepts, especially ‘care’, are a broader than the common law ones of ‘custody’ and 
‘access’. 
497 At para 28. 
498 Section 2(b)(i) of Act 38 of 2005. 



125	
	

3.3.3.4 Parental responsibilities and rights 

The long title of the Children’s Act states that one of its objects is to ‘define parental 
responsibilities and rights’. Section 1(1) does not offer a definition of parental responsibilities 
and rights in relation to a child, but refers to the responsibilities and rights listed in section 18 
of the Children’s Act. Section 18(2) provides a list which includes the responsibility and right 
to care for a child, to maintain contact with a child, to act as guardian of the child and to 
contribute to the maintenance of a child.499 Section 18 of the Children’s Act can be regarded 
as a codification of the common law rules regarding parental authority and power in the new 
format of parental responsibilities and rights.500 

This has been supported in case law. In J v J,501 the court held that in section 18 of the 
Children’s Act the common law terms ‘parental power’ and ‘parental authority’ have been 
replaced by the term ‘parental responsibilities and rights’.502 In GM v KI,503 Fisher AJ describes 
the concept of parental responsibilities and rights as a ‘conglomeration of rights and obligations 
that flow naturally from the state of being a parent’.504 Furthermore, although it is much easier 
to say ‘rights and responsibilities’ rather than the other way round, this was done to emphasise 
the importance of parental responsibilities whilst recognising the validity of parental rights.505 
The term ‘parental responsibilities and rights’ is, however, broader in its scope than the old 
term ‘parental authority’ as it now also includes the responsibility and right to maintain a 
child.506 

Section 18(1) of the Children’s Act makes provision for full or specific parental responsibilities 
and rights. Sections 19, 20, 21 and 23(1)(a) and (b) of the Children’s Act respectively describe 
the position of biological mothers, married and unmarried fathers, as well as ‘any other person 
having an interest in the care, well-being and development of the child’ with regard to parental 
responsibilities and rights. It is therefore possible for someone who does not have a biological 
or legal relationship with a child to acquire co-parental responsibilities and rights in respect of 
a child.507 Section 22 of the Children’s Act makes provision for a person who has full parental 
responsibilities and rights to enter into an agreement, referred to as a parental responsibilities 
and rights agreement, with another person in order for that person to acquire some or full 
parental responsibilities and rights in respect of a child. It is important to note that the first 
holder of parental responsibilities and rights does not transfer those rights, but confers them on 
another (or others) whilst retaining his or her own responsibilities and rights.508 It is a 

																																																													
499 Section 18(2)(a)-(d) of Act 38 of 2005. 
500 Heaton J, (2012) supra 3-4. See also Bekink M, ‘“Child Divorce”: A Break from Parental Responsibilities and 
Rights Due to the Traditional Socio-Cultural Practices and Beliefs of the Parent’ PELJ (2012) 15(1) 194. 
501 2008 (6) SA 30 (C). 
502 At 39E-F. See also LB v YD 2009 (5) SA 463 (T) 475H. 
503 2015 (3) SA 62 (GJ). 
504 At 66A. 
505 Skelton A, (2013) supra 63. 
506 Section 18(2)(d) of Act 38 of 2005. Maintenance was not a component of parental authority. The term ‘parental 
authority’ included control over the estate and juridic acts of a child (section 1(1) of Act 192 of 1993) and control 
over a child’s person (section 6(3) of Act 70 of 1997). See also Skelton A, (2009) supra 68. 
507 Skelton A, (2009) supra 65. 
508 Skelton A, (2009) supra 80. 
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requirement in the Children’s Act that such an agreement takes effect only once it is registered 
with the Office of the Family Advocate or made an order of court, and must comply with the 
the best interests of the child standard.509 Section 35 makes it a criminal offence for a holder 
of parental responsibilities and rights to withhold contact with the children from another person 
who holds parental responsibilities and rights in respect of those children.510 

Sections 23 and 24 of the Children’s Act make provision for a person to apply to court for an 
order granting contact with, care of or guardianship of a child. When considering applications 
in terms of section 23 and 24, the court must take several factors into account, among them the 
best interests of the child, the relationship between the applicant and the child, the degree of 
commitment that the applicant has shown the child, and the extent to which the applicant has 
contributed to the expenses in connection with the birth and maintenance of the child.511 A 
court may also order that parental responsibilities and rights are terminated, suspended, 
extended or restricted.512 It is noteworthy that section 28(3)(c) makes provision for a child him- 
or herself, acting with leave of the court, to bring such an application. 

There is some debate as to whether the concept of ‘co-parental responsibilities and rights’ has 
replaced the concept of ‘joint custody’.513 In PD v MD,514 the court held that retaining full 
parental responsibilities and rights post-divorce or -family separation for both parents was akin 
to ‘the joint custody arrangements as previously understood in [terms of] which the parents 
exercise co-extensive responsibilities and rights in respect of the children’.515 However, the 
Children’s Act makes provision for persons other than the biological parents of a child to enter 
into parental responsibilities and rights agreements, which was not possible in joint custody 
arrangements.516 It can be argued therefore that a parental responsibilities and rights agreement 
has a much wider application than a joint custody agreement. 

3.3.3.5 Joint decision-making and parenting plans post-divorce or -family separation 

Co-holders of parental responsibilities and rights may make decisions in respect of a child 
without each other’s consent unless the Children’s Act, another Act or a court order requires 
it.517 The starting-point is therefore that co-holders have ‘equal and concurrent’ responsibilities 
and rights which they may exercise independently of each other.518 With regard to certain 
decisions, referred to in section 31 of the Children’s Act as ‘major’ decisions, due consideration 

																																																													
509 Sections 22(4)(a), (b) and 22(5) of Act 38 of 2005. 
510 Section 35 of Act 38 of 2005 makes provision for a fine or imprisonment for a period not exceeding one year. 
No case law with regard to a conviction under section 35 could be found. See in this regard para 3.4.4.2 below for 
case law in the Netherlands. 
511 Sections 23(2)(a)-(e) and 24(2)(a)-(c) of Act 38 of 2005. There is some similarity with the wording used in 
section 5 of the Child Care Act 86 of 1997. 
512 Section 28 of Act 38 of 2005. 
513 See para 3.3.2.2.c above. 
514 2013 (1) SA 366 (ECP). 
515 At 370B. 
516 Section 22(1)(b) of Act 38 of 2005. 
517 Section 30(2) of Act 38 of 2005. 
518 Heaton J, (2012) supra 3-31. 
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must be given not only to the views and wishes of the child519 but also to the views and wishes 
expressed by any co-holder of responsibilities and rights in respect of a child.520 A decision 
requiring ‘due consideration’ of a co-holder is described as ‘any decision which is likely to 
change significantly, or have a significant adverse effect on, the co-holder’s exercise of parental 
responsibilities and rights in respect of the child’.521 That a co-holder of parental 
responsibilities and rights must merely give ‘due consideration’ – rather than give effect – to 
the ‘views and wishes’ of another co-holder of parental responsibilities and rights was upheld 
by the court in J v J.522 Heaton further comments that the words ‘significant’ and ‘significantly’ 
are open to interpretation and may well lead to disputes between co-holders of parental 
responsibilities and rights.523 

In order to determine the exercise of their respective responsibilities and rights in respect of a 
child, co-holders of parental responsibilities and rights may enter into an agreement referred to 
as a parenting plan.524 Co-holders of parental responsibilities and rights are not compelled to 
enter into a parenting plan, but if they are experiencing difficulties in exercising their 
responsibilities and rights, the Children’s Act compels them to first seek to agree on a parenting 
plan by seeking the assistance of the Office of the Family Advocate or a mediator before 
seeking the intervention of the court to resolve any difficulties regarding the exercise of their 
parental responsibilities and rights.525 Although the Children’s Act does not provide a 
definition of a ‘parenting plan’, Goosen J in PD v MD526 has described it as follows: 

A parenting plan is a formal agreement concluded between the holders of 
parental responsibilities and rights in which they mutually agree to the terms 
upon which such responsibilities and rights are to be exercised. Central to 
the concept is the recognition that it is generally in the best interests of 
children that conflict and confrontation between parents regarding the care 
and parenting of children is to be avoided and that, where disputes regarding 
the exercise of parental responsibilities arise, such disputes are to be resolved 
by mediation as far as may be possible.527 

Mahlobogwane is of the view that the concept of parenting plans reflects a desire on the part 
of the legislature to move towards a system that recognises the importance that both parents 
have to play in a child’s life.528  

Section 33(3) of the Children’s Act makes provision for a parenting plan to ‘determine any 
matter in connection with parental responsibilities and rights’. The scope of what can be 
																																																													
519 See para 3.3.3.2 above. 
520 Sections 31(1)(b) and 31(2)(b) of Act 38 of 2005. 
521 Section 31(2)(b) of Act 38 of 2005. 
522 2008 (6) SA 30 (C) 42E. 
523 Heaton J, (2012) supra 3-34. See further chapter 5 para 5.11. 
524 Section 33 of Act 38 of 2005. 
525 Section 33(2) of Act 38 of 2005. See also chapter 4 para 4.2.3.2 regarding mandatory mediation in respect of 
parenting plans. 
526 2013 (1) SA 366 (ECP). 
527 At 371F-H. 
528 Mahlobogwane FM, (2013) supra 219. 
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included in a parenting plan is therefore wide: it could encompass where and with whom the 
child lives; the maintenance of the child; contact between the child and any of the co-holders 
of parental responsibilities and rights and any other person; and the schooling and religious 
upbringing of the child.529 It is a requirement in the Children’s Act that a parenting plan must 
comply with the best interests of the child standard.530 In practice, most parenting plans include 
extensive detail about contact arrangements, including regular weekly contact, holiday contact 
and contact on special occasions. Decisions around schooling and education can include 
decisions regarding extra-mural activities, which sports the child may participate in and the 
type of school the child will attend. It is foreseen that co-holders of parental responsibilities 
and rights may not always agree on what is in their children’s best interests and they may 
frequently experience difficulties in exercising their parental responsibilities and rights or 
agreeing on a mutually acceptable parenting plan.531 

A parenting plan must be in writing, signed by the co-holders of parental responsibilities and 
rights, completed in the prescribed format,532 and can be registered with the Office of the 
Family Advocate and/or made an order of court.533 Once it has been made an order of court, 
co-holders of parental responsibilities and rights can no longer make decisions in respect of the 
child without each other’s consent. A parenting plan that was made an order of court may be 
amended or terminated by the co-holders of parental responsibilities and rights,534 by the child 
acting with leave of the court,535 or by any other person, in the child’s interest, acting with 
leave of the court.536 An application for variation is, however, always subject to the best 
interests of the child.537 

3.3.3.6 Summary 

Since the adoption of the Constitution in 1996, legislation concerning the responsibilities and 
rights of children and their parents has undergone dramatic changes. What was once viewed 
with concern and scepticism by the court, such as child participation in matters concerning the 
child,538 has now been entrenched in legislation.539 Whereas joint parental custody upon 
divorce was still a rarity in 1997,540 the Children’s Act now makes provision for full parental 

																																																													
529 Sections 33(3)(a), (b), (c) and (d) of Act 38 of 2005; Skelton A, (2013) supra 90. 
530 Section 33(4) of Act 38 of 2005. For the best interests of the child standard, see section 7 of Act 38 of 2005 as 
well as para 3.3.2.1.a above. 
531 See further chapter 5 para 5.11. 
532 Forms 8, 9 and 10 to regulation 9 of the Children’s Act. 
533 Section 34(1)(a)-(b) of Act 38 of 2005. 
534 Section 34(5)(a) of Act 38 of 2005. 
535 Section 34(5)(b) of Act 38 of 2005. 
536 Section 34(5)(c) of Act 38 of 2005 
537 For example, in HG v CG 2010 (3) SA 352 (ECP), a co-holder of parental responsibilities and rights applied 
for a variation of the parenting plan. However, at 364F-G the court, referring to sections 10 and 31 of the 
Children’s Act and having obtained the views of the children involved, did not consider it to be in their best 
interests to grant an application by one parents for a change to the existing parenting plan. See further para 3.3.3.2 
above regarding children’s participation rights. 
538 Greenshields v Wyllie 1989 (4) SA 898 (W). 
539 Sections 10 and 31 of Act 38 of 2005. 
540 Corris v Corris 1997 (2) SA 930 (W) 931F-G. 
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responsibilities and rights for both parents irrespective of their marital status.541 The best 
interests of the child, however, has been a ‘golden thread’ in the fabric of South African law, 
running through it since as long ago as 1948542 and culminating in the codification of the  best 
interests principle in section 7 of the Children’s Act and section 28 of the Constitution. Both 
the Constitution and the Children’s Act have incorporated several aspects of international and 
regional instruments relevant to children’s and parent’s rights, placing South Africa on par with 
international standards and trends. 

3.4 THE PARENT-CHILD RELATIONSHIP POST-DIVORCE 
OR -FAMILY SEPARATION UNDER DUTCH LAW 

This section examines Dutch legislation and case law dealing with children’s and parents’ 
rights. Family law in the Netherlands has changed regularly, and there have been ongoing 
amendments to the DCC.543 Consequently, one does not see the same ‘before and after’ picture 
in the Netherlands as in South Africa. This is not at all to imply, however, that its statutory 
family law has not undergone striking changes.544 

The discussion that follows explores the development of children’s and parents’ rights in the 
context of divorce and family separation, doing so with reference to the DCC and the DCCP 
and providing an overview of relevant major law reforms up until 1 January 2017. Unlike the 
situation in South Africa,545 the Constitution of the Kingdom of the Netherlands does not play 
a role in the development of family law and will therefore not be discussed separately in this 
chapter.546 In terms of article 94 of the Constitution, international and European law that is 
binding on the Netherlands under public international law is hierarchically superior to national 
law, including the Constitution, and thus takes priority over any national laws in conflict with 

																																																													
541 Section 18(2) of Act 38 of 2005. 
542 See para 3.3.2.1.a above. 
543 Schrama refers to the changes and amendments as ‘aanbouwwetgeving’ (built-on law-making); Schrama WM, 
‘Een Vierde Trede in het Familierecht? Een Blik in het Verleden en op de Toekomst van het Nederlandse 
Familierecht’ in Boele-Woelki K (ed) Actuele Ontwikkelingen in het Familierecht UCERF (2009) 84. 
544 Antokolskaia MV, Schrama WM and Tomassen-van der Lans M, ‘Gezag’ in Schrama WM and Antokolskaia 
MV (eds) Familierecht: Een Introductie (2015) 255 refer to ‘spectaculaire ontwikkeling’ [spectacular 
development] in the past decades. 
545 See para 3.3.1 above. 
546 Since 1848, article 120 of the Constitution prohibits courts from reviewing the constitutionality of acts of 
parliament and, since 1953, that of treaties. Article 120 of the Constitution states: ‘De rechter treedt niet in de 
beoordeling van de grondwettigheid van wetten en verdragen’ [The constitutionality of Acts of Parliament and 
treaties shall not be reviewed by the courts]. See also Connah J, ‘Legislative Sovereignty or Constitutional 
Supremacy? The Dutch Constitutional Review Conundrum’ Cambridge Student Law Review (2006) 2 167-181 
for an overview of the impact and possible review of article 120 of the Constitution. 
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it.547 Articles 93548 and 94 of the Constitution typically refer to the provisions of the CRC549 
and the ECHR,550 as discussed in chapter 2.551 However, where a provision in the Constitution 
is more favourable, for example by providing a higher standard or ensuring better protection 
than a self-executing provision in a treaty, the Constitution prevails, as provided for in article 
60 of the ECHR.552 

3.4.1 Parents, children and families in the DCC and the DCCP 

The DCC contains many specific provisions relating to children, their parents and the situation 
post-divorce or -family separation. It comprises 10 books, each of which consists of chapters 
known as titels (titles); in turns, each titel consists of a number of artikels (articles).553 Relevant 
to this research is Book 1, which contains the law of persons and family law. References to the 
DCC start with the number of the book, followed by a colon and the number of the article. 
Several sections of the DCCP are relevant to this research, the most important of which is Book 
3 titel 6, second section, which describes the legal requirements and procedures relating to 
divorce and the parenting plan.554 The DCC and DCCP are amended on an ongoing basis by 
way of Acts of Parliament.555 

3.4.2 Brief historical overview of the major law reforms since 1995 

For purposes of historical context, the sections below refer briefly to relevant major law 
reforms in 1995,556 1998557 and in 2009.558 

																																																													
547 Article 94 of the Constitution reads as follows: ‘Binnen het Koninkrijk geldende wettelijke voorschriften vinden 
geen toepassing, indien deze toepassing niet verenigbaar is met een ieder verbindende bepalingen van verdragen 
en van besluiten van volkenrechtelijke organisaties’ [Statutory regulations in force within the Kingdom shall not 
be applicable if such application is in conflict with provisions of treaties that are binding on all persons or of 
resolutions by international organisations]. 
548 Article 93 of the Constitution reads as follows: ‘Bepalingen van verdragen en van besluiten van 
volkenrechtelijke organisaties, die naar haar inhoud een ieder kunnen verbinden, hebben verbindende kracht 
nadat zij zijn bekendgemaakt’ [Provisions of treaties and decisions of international organisations under public 
international law, which can bind everyone by virtue of their contents, shall become binding after they have been 
published]. 
549 See chapter 2 para 2.2.1.3. 
550 See chapter 2 para 2.3.2.2.a. 
551 See also Besselink LFM, ‘The Netherlands, Fundamental Structure of the Constitution of the Netherlands’ Ius 
Publicum Europaeum, Band 1: Nationales Verfassungsrecht (2006) 32, available at 
https://dspace.library.uu.nl/handle/1874/20328, accessed on 14 January 2018. 
552 Article 60 of the ECHR, which reads: ‘Nothing in the Convention shall be construed as limiting or derogating 
from any of the human rights and fundamental freedoms which may be ensured under the laws of any High 
Contracting Party or under any other agreement to which it is a party.’ 
553 As at 14 January 2018, book 7a has not yet been proclaimed. 
554 See further para 3.4.4.3 below. 
555 The version of the DCC and DCCP used in this research is as at 14 January 2018. 
556 Act of 6 April 1995, Wet tot nadere regeling van het gezag over en van de omgang met minderjarige Kinderen, 
Stb 1995 240. 
557 Act of 30 October 1997, Wet tot wijziging van onder meer, Boek 1 van het Burgerlijk Wetboek in verband met 
invoering van gezamenlijk gezag voor een ouder en zijn partner en van gezamenlijk voogdij, Stb 1997 506. 
558 Act of 27 November 2008, Wet tot bevordering voortgezet ouderschap en zorgvuldige scheiding Stb 2008 500 
promulgated on 1 March 2009 Stb 2009 56. 
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3.4.2.1 From ouderlijke macht (parental power) via gezamenlijk ouderlijk gezag (joint 
parental authority) to parental responsibility and the development of contact rights 
post-divorce or -family separation 

From 1838 until 1905 both parents had parental power over their minor children, both during 
their marriage and post-divorce.559 In 1905 the concept of ouderlijke macht was replaced by 
voogdij (guardianship) and toeziend voogdij (care-taking guardianship) upon divorce.560 It was 
argued that parents post-divorce were not able to make joint decisions regarding their children 
and hence only one parent was awarded voogdij.561 The parent, usually the mother, who was 
awarded voogdij had all the decision-making power, while the other parent, who had toeziend 
voogdij, frequently lost all contact with the children.562 

In 1971, legislation was introduced which empowered the court to order contact arrangements 
post-divorce, but the parent who did not have parental authority over his or her child did not 
have a right to contact.563 In 1995 a distinction was drawn between voogdij and ouderlijk gezag 
in that gezag was attributed to parents and voogdij to persons who were niet-ouders (not 
parents).564 

In the so-called Lentebodebeschikkingen (spring decisions) of the 1980s, the Hoge Raad, 
relying on articles 8 and 14 of the ECHR, accepted the right of both parents to have contact 
with their children irrespective of their marital status.565 In one of these judgments, the 1986 
judgment, the court made reference to a positive relationship between the parents as a 
prerequisite to award contact rights to both parents.566 A legal right to joint contact for both 
parents post-divorce upon their joint request, however, was established in the Netherlands only 
in 1995.567 In 1998, continued joint parental authority post-divorce became the default position 
and sole parental authority, the exception.568 Good communication between the parents was no 
longer a prerequisite for joint parental authority, and the only motivation for the awarding of 
sole parental authority related to the best interests of the child or children concerned.569 

The 2009 legislation took parental contact even further by placing a duty on parents to have 
contact with their children even if they did not have parental authority over the children.570 In 
2009, the words omgang (contact) and omgangsregeling (contact arrangement) were replaced 

																																																													
559 Van Leuven C, ‘Geschiedenis van Gezag en Omgang in Nederland en Enige in het Oog Springende 
Vergelijkingen met de Situatie in België’ in Boele-Woelki C and Swennen F (eds) Vergelijkenderwijs: Actuele 
Ontwikkelingen in het Belgische en Nederlandsde Familierecht (2012) 41. 
560 Article 1:284, Act of 6 February 1901, Wet tot wijziging en Aanvulling van de Bepalingen in het Burgerlijk 
Wetboek omtrent Vaderlijke Mach ten de Voogdij en daarmee Samenhangende Artikelen, Stb 1901 62. 
561 The then Minister of Justice, Cort van der Linden, as quoted in Van Leuven C, (2012) supra 42. 
562 Ibid. 
563 Act of 6 May 1971 Wet Houdende Herziening van het Echtscheidingsrecht, Stb 1971 290. 
564 Kamerstukken II 1996/97 25 338 nr.3 MvT 
565 ECLI:NL:PHR:1984:AG4806 and ECLI:NL:PHR:1986:AC9283. 
566 ECLI:NL:PHR:1986:AC9283 para 3.4, ‘[i]ndien en zolang tussen hen de goede onderlinge verstandhouding 
bestaat welke voor hun gezamenlijke uitoefening van het gezag over dat kind is vereist’. 
567 Act of 6 April 1995. 
568 Act of 30 October 1997. 
569 Articles 1:251a-1a and 1:251a-1b DCC. 
570 Article 1:377a-1 DCC. 
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by verdeling van de zorg- en opvoedingstaken (division of the care and rearing tasks).571 The 
term ouderlijke verantwoordelijkheid (parental responsibility) is used increasingly in 
preference to the term ouderlijk gezag.572 

3.4.2.2 Towards gelijkwaardig ouderschap (equality of parenthood) post-divorce or -
family separation 

The distinction between voogdij and toeziend voogdij resulted in inequality of parental care 
post-divorce and, as mentioned above, frequently in loss of contact between children and their 
fathers.573 The influence of articles 8 and 14 of the ECHR,574 the Lentebodebeschikkingen of 
the late 1980s,575 as well as changes in society as evinced by the formation of fathers’ rights 
organisations such as Stichting Dwaze Vaders,576 highlighted the unacceptability of the fact 
that the parent who did not have primary care of the children (mostly the father) lost parental 
authority post-divorce.577 

As discussed above,578 the drive towards equality between parents in respect of their children 
resulted in the consideration of joint parental authority post-divorce in 1995, provided both 
parents agreed thereto and with such agreement implying that there was good communication 
between the parents.579 An automatic right to continued joint parental authority post-divorce 
became the norm in 1998, unless the court held that the communication between the parents 
was of such a nature that the continuation of joint parental authority was not in the best interests 
of the child or children involved.580 The 1998 legislation also made provision for a person who 
was not a parent (niet-ouder) to have joint parental authority over a child post-divorce.581 

Since 2001, parents who had entered into a registered partnership also automatically had joint 
parental authority over their children582 and were jointly responsible for the care of their 
children, including the costs associated with care.583 In 2009 the term gelijkwaardig 
ouderschap was introduced.584 The 2009 Act introduced, furthermore, the mandatory parenting 

																																																													
571 Article 1:253a-4 DCC. 
572 Nikolina N, (2015) supra 87-88. 
573 Van Leuven C, (2012) supra 42. 
574 Ratified by the Netherlands in 1954. 
575 See para 3.4.2.1 above. 
576 Formed in 1989, available at http://www.dwazevaders.nl/, accessed on 14 January 2018. 
577 Antokolskaia MV and Verschelden G, ‘Kinderen, Gezag, Verblijf en Alimentatie naar Nederlands en Belgisch 
Recht’ in Boele-Woelki C and Swennen F (eds) Vergelijkenderwijs: Actuele Ontwikkelingen in het Belgische en 
Nederlandse Familierecht (2012) 166. 
578 See para 3.4.2.1 above. 
579 Act of 6 April 1995. 
580 Act of 30 October 1997. 
581 Article 1:253t-1 DCC. 
582 Act of 4 October 2001, Wet in Verband met het Gezamenlijk Gezag van Rechtswege bij Geboorte Tijdens een 
Geregistreerd Partnerschap, Stb 2001, 468. 
583 Act of 31 May 2001, Wet rechten en plichten echtgenoten en geregistreerde partners Stb 2001 275. 
584 Ibid. 
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plan,585 with the aim that both parents should remain jointly responsible for the care, 
development and education of their children post-divorce or -family separation.586 

Since 2014, two mothers, a mother and a birth mother, are automatically able to be the legal 
parents to their child.587 In December 2016, the Staatscommissie Herijking Ouderschap 
published a report, Kind en Ouders in de 21ste Eeuw (child and parents in the 21st century),588 
which proposes several amendments to the DCC relating to, for instance, the legal position of 
a draagmoeder (surrogate mother),589 the number of persons who can be the parents of a child 
(currently the maximum is four),590 and a meerouderschapovereenkomst (multiple parents 
agreement).591 

3.4.2.3 Marriage, divorce and separation 

The legislative changes of 1971 introduced the no-fault divorce in the Netherlands and 
divorcing parents needed only to cite duurzame ontwrichting (irreconcilable differences) as a 
reason for divorce.592 This legislation brought to an end the so-called grote leugen (big lie).593 
An alternative to marriage, the geregistreerd partnerschap (registered partnership), was 
introduced into the DCC in 1998.594 A geregistreerd partnerschap could be entered into by 
couples of the same or different genders.595 Marriage between two people of the same gender 
was introduced in 2001.596 

For a while it was possible in the Netherlands to convert a marriage into a registered partnership 
in terms of which a quick divorce, the so-called flitsscheiding (flash divorce), could be obtained 
extra-judicially.597 The 2009 legislation brought this possibility to an end; currently, both 
registered partnerships and marriages can be terminated only via the court.598 In an attempt to 
depolarise the dispute between the divorcing parents, the summons procedure was replaced by 

																																																													
585 Article 15 DCCP. See further para 3.4.4.3 below. 
586 Kamerstukken II 2004/05 30 145 nr. 3 MvT. 
587 Act of 25 November 2013 Wet in Verband met het Juridisch Ouderschap van de Vrouwelijke Partner van de 
Moeder anders dan door Adoptie, Stb 2013 480. 
588 Report of the Staatscommissie Herijking Ouderschap published a report, Kind en Ouders in de 21ste Eeuw, 
available at https://www.rijksoverheid.nl/documenten/rapporten/2016/12/07/rapport-van-de-staatscommissie-
herijking-ouderschap-kind-en-ouders-in-de-21ste-eeuw.pdf, accessed on 18 January 2018 (hereinafter Kind en 
Ouders in de 21ste Eeuw). 
589 Kind en Ouders in de 21ste Eeuw 502. 
590 Kind en Ouders in de 21ste Eeuw 499. 
591 Kind en Ouders in de 21ste Eeuw 501. 
592 Act of 6 May 1971. 
593 Alofs E and Klein M, ‘De Gronden en Procedure tot Echtscheiding in Beligië en Nederland’ in Boele-Woelki 
C and Swennen F (eds) Vergelijkenderwijs: Actuele Ontwikkelingen in het Belgische en Nederlandse Familierecht 
(2012) 78. The ‘big lie’ referred to one party being compelled to admit to having been unfaithful in order to obtain 
a divorce. 
594 Act of 30 October 1997. 
595 Antokolskaia M, ‘Het Aangaan van Huwelijk en Geregistreerd Partnerschap’ in Schrama WM and 
Antokolskaia MV (eds), Familierecht: Een Introductie (2015) 131. 
596 Act of 21 December 2000, Wet Openstelling Huwelijk Stb 2001 9. 
597 Ibid. 
598 Act of 27 November 2008. 
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a verzoekschriftprocedure (petition procedure) for joint applications in 1971.599 Since 1993, 
the verzoekschriftprocedure became applicable to sole applications as well. 600 

3.4.2.4 The development of children’s rights 

Children’s rights have developed alongside parents’ rights and frequently a right awarded to 
parents mirrored a similar right for children. For example, the legislation referred to above 
relating to joint parental care and contact arrangements post-divorce or -family separation 
simultaneously protected the right of a child to have contact with his or her parents. 

The best interests of the child have been ensured in various legislative changes in the 
Netherlands such as the 1995 Act,601 which stipulated that continued joint parental authority 
post-divorce or -family separation can be denied if it is deemed not be in the best interests of 
the child.602 Joint parental authority was again dependent on the child’s best interests in 
legislation promulgated in 1998603 amending the DCC.604 Children’s rights were further 
protected in the 1998 Act in that the Act made provision for equality of care for children 
irrespective of their parents’ marital status.605 In 2007 legislation prohibiting psychological or 
physical violence against children was introduced.606 In 2008,607 the concept of avoiding the 
situation where a child would find itself klem of verloren (torn or lost)608 as a protective 
measure of children’s rights was introduced.609 The 2008 Act extended a child’s right to contact 
to include persons with whom he or she had a close personal relationship,610 dependent on, 
amongst other things, the child’s best interests.611 In 2011 the National Ombudsman Act was 
amended to include a provision for the appointment of a Kinderombudsman (children’s 
ombudsman).612 

3.4.3 Children’s rights 

In this section children’s rights in the context of divorce and family separation as provided for 
in the DCC and DCCP are discussed. The best interests of the child, children’s participation 
rights, and children’s rights to parental care and family life will be examined. The section also 

																																																													
599 Act of 6 May 1971. 
600 Coenraad L, ‘Procesrecht’ in Schrama WM and Antokolskaia MV (eds), Familierecht: Een Introductie (2015) 
38. 
601 6 April 1995, Wet tot nadere regeling van het gezag over en van de omgang met minderjarige Kinderen, Stb 
1995 240. 
602 Article 1:252-3 DCC. See also para 3.4.3.1 below. 
603 Act of 30 October 1997. 
604 Articles 1:251-2 and 1:253t-3 DCC. 
605 Act of 30 October 1997. 
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145. See article 1:247-2 DCC. 
607 Act of 27 November 2008. 
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609 Article 1:251a-1a DCC. 
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611 Article 1:377a-3d DCC. 
612 Act of 20 September 2010 Wet Kinderombudsman Stb 2010 716. 
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discusses the Netherlands’ adherence or otherwise to international and regional instruments 
such as the CRC,613 ECHR614 and ICCPR.615 

3.4.3.1 The best interests of the child 

The principle of the best interests of the child,616 referred to in Dutch as het belang van het 
kind, has not been codified in the DCC, nor is it referred to in the DCC as a general principle.617 
There are, nonetheless, many references, stated both positively and negatively, to the best 
interests of the child in the DCC. 

A positive reference occurs where the DCC requires that a decision shall be made in the best 
interests of a child.618 A negative reference occurs where the DCC requires that a request (for 
example from a parent) is granted only if the best interests of the child would otherwise be 
neglected, or where a request is denied only if the best interests of a child would be neglected 
if the request were awarded.619 References to the best interests of the child in the DCC are 
sometimes emphasised with an adjective such as kennelijk (obviously, evidently, clearly); are 
sometimes only applied if the judge deems it noodzakelijk (necessary) or wenselijk (desirable, 
advisable); and sometimes a descriptor such as zwaarwegend (significant, weighty, important) 
is added. This creates the impression that the best interests of the child criterion is not an 
absolute criterion, but that there may be degrees of ‘best’ interests. 

The DCC furthermore includes both direct and indirect references to the best interests of the 
child. The direct references are discussed first. Article 1:250 DCC makes provision for the 
appointment of a bijzondere curator (special guardian)620 provided that the judge deems the 
appointment essential in ensuring the best interests of the child ([i]n het belang van de 
minderjarige noodzakelijk acht). Title 1:14 DCC, which makes provision for ouderlijk gezag 
over minor children, includes many references to the best interests of the child as the basis of 
a court’s decision, specifically regarding the care of a child.621 Granting parental authority over 
a child to only one parent post-divorce can be ordered by a court if the court finds that such an 
order is essential in ensuring the best interests of a child.622 Article 1:253a-1 DCC, which makes 
provision for court involvement in parents’ exercise of parental authority, states that a dispute 
																																																													
613 See chapter 2 para 2.2.1.3. 
614 See chapter 2 para 2.3.2.2.a. 
615 See chapter 2 para 2.2.1.2.   
616 In terms of article 1:233 DCC, a minor child is defined as a person who has not yet reached the age of 18 years, 
who is not married and who has not been declared of age. 
617 The UN Document CRC/C/NLD/CO/3 of 30 January 2009 in para 28 page 6 expresses concern that ‘the best 
interests principle is not always codified in legislation affecting children or formalised in proceedings of the 
administrative arm of government’, available at www.refworld.org/cgi-
bin/texis/vtx/rwmain?page=publisher=CRC&coi=NLD&skip=0&querysi=Third+periodic+report&searchin=full
text&sort=date, accessed on 18 January 2018. 
618 See for example articles 1:227-3, 1:250 and 1:253a-1 DCC. 
619 See for example articles 1:253b-5,1:253d-2 and 1:253h-3. 
620 The term bijzondere curator has been translated in the literature as ‘special guardian’, ‘curator ad litem’ and 
as ‘guardian ad litem’. The term ‘curator ad litem’ in South African law has a different meaning to the term 
bijzonderte curator in Dutch law, and the term ‘special guardian’ will be used in this chapter. See also para 3.3.3.2 
above. 
621 Articles 1:245-301 DCC. 
622 Article 1:251a-1b DCC. 
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regarding the exercise of joint parental authority shall be decided by a court in the best interests 
of the child (de rechtbank neemt een zodanige beslissing als haar in het belang van het kind 
wenselijk voorkomt). Where parents have committed themselves to certain obligations in 
respect of a child and have not complied with those commitments, a stay of proceedings against 
the parent or parents will only be halted if the court deems it in the best interests of the child to 
do so.623 

In the event that a parent who, for various reasons does not have parental authority in respect 
of a child, approaches a court to grant him or her parental authority, such a request will be 
granted only provided the court deems it in the best interests of the child ([i]n het belang van 
het kind wenselijk oordeelt).624 Should a guardian exercise authority over a child, a request 
from a parent to obtain parental authority would only be refused if the court were of the view 
that by awarding the parent parental authority, the best interests of the child would be 
neglected.625 Similar provisions exist in the event that a request for the granting of parental 
authority is received from a child’s father who did not previously have parental authority over 
the child.626 In terms of articles 1:266 and 1:269-1 DCC, a court can deprive a parent of parental 
authority on various grounds provided that it is not contrary to the best interests of the child 
(mits het belang van de kinderen zich daar niet tegen verzet). 

Title 1:15 DCC makes provision for the rights of contact with and providing information about 
a child (omgang en informatie).627 Article 1:337a-1 DCC states that a child has a right of 
contact with his or her parents and those persons with whom the child maintains a close 
personal relationship; article 1:337a-3d stipulates that such contact can only be denied if it is 
in conflict with significant or weighty interests of the child (de omgang anderszins in strijd is 
met zwaarwegende belangen van het kind). With regard to the provision of information, a court 
may reject the provision of information if such information would be in conflict with the best 
interests of the child.628 

Indirect references to the best interests of the child can be found in articles 1:241-2 and 1:254-
1 DCC, which refer to child protection by making provision for the avoidance of serious danger 
to the moral or psychological interests or the physical health of a child by placing the child in 
an appropriate care facility or under custodial control. Article 1:377a-3a DCC makes provision 
for the denial of contact with a child if such contact would seriously harm the mental or physical 
development of the child. 

Articles 1:251a-1a and 1:253c-2a DCC contain further indirect references to the best interests 
of the child. Both articles refer to circumstances in which an unacceptable risk exists that a 
child would find him- or herself klem of verloren in the conflict between his or her parents and 
moreover that the conflict is unlikely to be resolved in the foreseeable future. In terms of 

																																																													
623 Article 1:253a-3 DCC. 
624 Article 1:253b-4 DCC. 
625 Article 1:253b-5 DCC. 
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627 Title 1.15 DCC. 
628 Article 1: 377c-2 DCC. 
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articles 1:251a-1a and 1:253c-2a DCC, a request from a parent will be denied if such a risk 
exists.629 The klem of verloren criterion has been relied upon in case law.630 For example, in a 
case heard in the Gerechtshof Amsterdam in 2013 which concerned an application on behalf 
of the father for joint parental authority over his children, the court held that, based on the 
history of ongoing acrimony between the parents and despite attempts to resolve disputes via 
mediation,631 there remained a significant risk that, by awarding joint parental authority, the 
children will find themselves klem of verloren between the parents and the application was 
therefore denied.632 The klem of verloren criterion has become the leading criterion to be 
considered by the court in cases where a dispute exists concerning the allocation of joint or 
sole parental authority.633 However, it has been criticised for its lack of clarity about the 
circumstances in which it applies and the divergent court decisions to which this has led.634 

The provisions for the best interests of the child in Dutch law can be compared with the 
provisions in international and regional instruments since, as stated above,635 articles 93 and 
94 of the Dutch Constitution make provision for the binding nature of treaties such as the CRC. 
Article 3(1) of the CRC requires that the best interests of children shall be a primary 
consideration (de belangen van het kind [vormen] de eerste overweging).636 In Dutch case law 
some 176 cases heard between 2002 and 2011 have made reference to article 3 of the CRC.637 
In terms of the Memorie van Toelichting bij de Goedkeuringswet van het IVRK (Explanatory 
memorandum to the ratification of the CRC), it is the judge who determines whether a 
provision (of the CRC) is directly applicable or not.638 The direct applicability of article 3 of 
the CRC has been accepted in court in several instances.639 

However, reliance on article 3 of the CRC has also failed in a number of cases, either because 
it was deemed not applicable,640 or because it could not be proved that there was a violation of 
article 3 of the CRC.641 In yet other instances, the court did not take a position on the direct 

																																																													
629 Articles 1:251a-1a and 1:253c-2a DCC: ‘er een onaanvaardbaar risico is dat het kind klem of verloren zou 
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630 ECLI:NL:GHAMS:2015:3112, ECLI:NL:GHAMS:2014:6111, ECLI:NL:GHAMS:2013:3796 and 
ECLI:NL:GHAMS:2013:4872. 
631 See chapter 4 para 4.2.4. 
632 ECLI:NL:GHAMS:2013:4872 para 4.6. 
633 Jeppesen de Boer CG, (2008) supra 42. 
634 Nikolina N, (2015) supra 92; Jeppesen de Boer CG, (2008) supra 171. 
635 See para 3.4 above. 
636 A Dutch translation of the CRC is available at http://www.wetten.overheid.nl/BWBV0002508/2002-11-18, 
accessed on 18 January 2018. See further chapter 2 para 2.2.1.3. 
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(R1451) nr.3, para 6a ‘Uiteindelijk bepaalt de Nederlandse rechter of een ‘een ieder verbindende’ bepaling 
rechtstreekse werking heefd of niet’, available at http://www.statengeneraaldigitaal.nl/, accessed on 14 January 
2018. 
639 ECLI:NL:RBGRO:2006:AZ0759, ECLI:NL:RBALK:2009:BK8473 and ECLI:NL:RBUTR:2010:BP5703. 
640 ECLI:NL:GHSGR:2006:AY7454, ECLI:NL:GHSGR:2009:BK4259 and ECLI:NL:GHSGR:2009:BH9207. 
641 ECLI:NL:HR:2010:BM1070HR and ECLI:NL:RBMAA:2010:BL3107. 
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applicability or otherwise of article 3 of the CRC.642 In a case heard in 2008, Attorney-General 
Langemeijer indicated that the best interests of the child do not have absolute priority over 
other interests, but, in the event of a conflict of interests, the best interests of the child should 
as a rule be the deciding factor.643 As a result of the variation in judgments, there is no clarity 
about the direct applicability or otherwise of article 3 of the CRC.644 

In its Concluding Observations on the Fourth Periodic Report on the Netherlands,645 the UN 
Committee on the Rights of the Child expressed concern that 

[d]espite some positive efforts, there is a lack of sufficient understanding of 
the right of the child to have his or her best interests taken into account as a 
primary consideration, in particular by judges and other professionals 
working for and with children.646 

The Committee encouraged the Netherlands to develop procedures and criteria to provide 
guidance that would ensure the best interests of the child would be determined in every area 
and be given due weight as a primary consideration.647 

3.4.3.2 The voice of the child: children’s participation rights and the right to 
representation 

As a general rule, minor children are represented by their parents or guardians in civil law 
matters both in and out of court.648 Both the DCCP and the DCC, however, make provision for 
the participation of children in matters involving them, but only if the child is older than 12.649 

Article 809(1) DCCP compels the judge to give a child over the age of 12 the opportunity to 
make his or her views known before any decision is taken in matters concerning him or her, 
unless the judge considers the matter to be of minor importance.650 Should the child concerned 
be younger than 12, the judge has discretion to have the child’s views made known to him or 
her in a manner determined by the judge.651 Case law of the Hoge Raad confirms that a judge 
is not required to provide reasons why a child under the age of 12 has not been given the 
																																																													
642 EVLI:NL:RBSGR:2009:BL0577, ECLI:NL:RBZLY:2010:BM6950 and ECLI:NL:HR:2011:BQ2810. 
643 ECLI:NL:HR:2008:BC5901 para 3.3, ‘[h]oezeer ook dat belang een overweging van de eerste orde dient te 
zijn bij de te verrichten afweging van belangen’. The same argument was the basis of the decision reached in 
ECLI:NL:RBZLY:2011: BP6936. 
644 Bahadur NN, (2012) supra 77. See also Pulles GJ, Vijfentwintig jaar IVRK en de Nederlandse Rechter (2014) 
12. 
645 UN Document CRC/C/NLD/CO/4 of 8 June 2015, available at http://www.refworld.org/docid/566fc5a04.html, 
accessed on 18 January 2018. 
646 UN Document CRC/C/NLD/CO/4 of 8 June 2015 para 26. 
647 UN Document CRC/C/NLD/CO/4 of 8 June 2015 para 27. 
648 Articles 1:245-4, 1:253i and 1:337-1 DCC. 
649 With regard to maintenance matters, article 809(1) DCCP provides that the child has to be over 16 years of age 
before being given the opportunity to make his or her views known. 
650 Article 809(1) DCCP, ’[t]enzij het naar het oordeel van de rechter een zaak van kennelijk ondergeschikt belang 
betreft’. 
651 Article 809(1) DCCP, ‘[b]eslist de rechter niet dan naar de minderjarige van twaalf jaren of ouder in de 
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door hem te bepalen wijze’. 



139	
	

opportunity to state his or her views.652 Punselie suggests that, in not hearing a child, a judge 
may wish to prevent an increase in an pre-existing conflict of loyalty between the child and his 
or her parent or parents.653 At the same time, this may result in a child having to accept a 
possibly unsuitable contact arrangement without having had the opportunity to have his or her 
views heard.654 

Research conducted by Van Triest has shown, however, that the Dutch courts have not strictly 
adhered to the age limit of 12 years and that children as young as seven years have been heard 
by a judge.655 Van Triest supports the view that children should be heard based on the merits 
of the case rather than their chronological age.656 With regard to parenting plans,657 article 
815(4) DCCP obligates parents to indicate to the court how the children, irrespective of their 
ages, have been involved in the drafting of their parenting plan.658 This requirement assists the 
court in determining whether the agreements made in the parenting plan are in the child’s best 
interests.659 

In addition to the provisions for child participation in the DCCP, the DCC includes several 
provisions for child participation. Similar to the DCCP, the children generally have to be older 
than 12 in order to participate. With regard to the awarding of parental authority post-divorce 
or -family separation to one parent only, article 1:251a-4 DCC makes provision for a court to 
hear a child over the age of 12.660 A child under the age of 12 may be heard provided the court 
regards the child as capable of showing a reasonable appraisal of his or her interests in the 
matter.661 In terms of article 1:377a-3c DCC concerning the right of a child and the parents to 
have contact with one another, the court may deny contact if a child who has reached the age 
of 12 has expressed serious objections to having such contact.662 

In addition to the specific participation rights described above, two further provisions in Dutch 
law enhance children’s participation rights. The first is in respect of the appointment of a 
bijzondere curator and the second, of the involvement of the Kinderombudsman.663 

Article 1:250 DCC makes provision for the appointment by the court of a bijzondere curator 
to represent the interests of a child in matters relating to the property, education or care of a 
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657 See further para 3.4.4.3 below. 
658 Article 815(4) DCCP, ‘Tevens vermeld her verzoekschrift op welke wijze de kinderen zijn betrokken bij het 
opstellen van her ouderschapsplan’. 
659 Coenraad LM, ‘Voices of Minor Children Heard and Unheard in Judicial Divorce Proceedings in the 
Netherlands’ Journal of Social Welfare and Family Law (2014) 36(4) 372. 
660 Article 1:251a-4 of the DCC, ‘De rechter kan, indien hem blijkt dat de minderjarige van twaalf jaar of ouder 
hierop prijs stelt, ambtshalve een beslissing geven...’. 
661 Article 1:251a-4 of the DCC, ‘Hetzelfde geldt indien de minderjarige de leeftijd van twaalf jaren nog niet 
heefdt bereikt, maar in staat kan worden geacht tot een redelijke waardering van zijn belangen ter zake’. 
662 Article 1:377a-3(c) DCC, ‘[h]et kind dat twaalf jaren of ouder is, bij zijn verhoor van ernstige bezwaren tegen 
omgang met zijn ouder heft doen blijken’. 
663 As provided for in the National Ombudsman Act (as amended) of 1 January 2015. 
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child or when the child’s interests are in conflict with the interests of his parents or guardians. 
Where the court has found that no such conflict exists, it has refused to appoint a bijzondere 
curator.664 Article 1:250 DCC requires that the appointment of a bijzondere curator is made if 
the judge regards this to be necessary in the best interests of the child.665 Such an appointment 
can be made by the court of its own motion or upon request by an interested party.666 The Hoge 
Raad has held that a minor child may request that a bijzondere curator be appointed.667 In 
deciding whether or not to appoint a bijzondere curator, the Hoge Raad has held that the 
primary consideration should be the best interests of a child.668 However, such an appointment 
need not be made with the aim of protecting the best interests of a child.669 

The Hoge Raad held further that in determining whether or not to appoint a bijzondere curator, 
the court had a grote mate van beoordelingsvrijheid (wide discretion).670 Taking the judgment 
of the Hoge Raad into account, the Rechtbank Noord Nederland appointed a bijzondere curator 
with the brief of obtaining the views of the minor child involved regarding the current and 
proposed contact arrangements.671 The Hoge Raad has guaranteed a child’s right to access to 
court by appointing a bijzondere curator specifically in instances where there were disputes 
with regard to the care and upbringing of a child.672 The Gerechtshof Amsterdam allowed the 
appointment of a bijzondere curator in order for him to accompany a ten-year-old child who 
had expressed the wish to have his views heard by the court and to represent the interests of 
the minor child for the duration of the hearing.673 Unfortunately, judicial discretion regarding 
the appointment of a bijzondere curator has led to legal uncertainty and legal inequality.674 

Since 2011, the Netherlands has a Kinderombudsman. The incumbent of this office is appointed 
in terms of chapter II(a) article 11 of the Wet Nationale Ombudsman (National Ombudsman 
Act).675 The Kinderombudsman is tasked with ensuring that the rights of children are 
respected.676 In terms of the National Ombudsman Act, the Kinderombudsman is able to do 
this, inter alia, by providing information on children’s rights,677 advising the government and 
parliament on legislation concerning the rights of children,678 investigating complaints received 
																																																													
664 ECLI:NL:RBLIM:2013:9077 para 4.3.2. 
665 Article 1:250 DCC, ‘[i]ndien hij dit in het belang van de minderjarige noodzakelijk acht’. 
666 Article 1:250 DCC, ‘[o]p verzoek van een belanghebbende’. The DCC does not indicate who would qualify as 
an interested party. 
667 ECLI:NL:HR:2005:AR4850 para 3.4.3. 
668 ECLI:NL:HR:2012:BY3968 para 3.5, ‘Bij de beantwoording van de vraag of een dergelijke benoeming [the 
appointment of a bijzondere curator] is aangewezen, zal het belang van de minderjarige de eerste overweging 
voor de rechter moeten vormen. 
669 ECLI:NL:HR:2012:BY3968 para 3.5, De benoeming van een bijzondere curator dient echter niet plaats te 
vinden met als doel in het algemeen de belangen van de minderjarige te beschermen.’ 
670 ECLI:NL:HR:2012:BY3968 para 3.5. 
671 ECLI:NL:RBNNE:2013:8315 para 2.3. 
672 ECLI:NL:HR:2014:3535 para 3.7.1. 
673 ECLI:NL:GHAMS:2013:3198 para 4.4. 
674 Strutz M and Verhagen E, ‘The Minor in Divorce-Related Judicial Proceedings in the Netherlands and 
Germany: Rights to a Special Representative and to be Heard in Person’ European Journal of Law Reform (2015) 
17(2) 308. 
675 Act of 1 January 2015 Wet Nationale Ombudsman. 
676 Chapter II(a) article 11(b)1 of Act of 1 January 2015. 
677 Chapter II(a) article 11(b)2(a) of Act of 1 January 2015. 
678 Chapter II(a) article 11(b)2(b) of Act of 1 January 2015. 
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from children or their representatives, as well as following up on how these complaints have 
been addressed.679 In the execution of its tasks, the Kinderombudsman is specifically required 
to take the views of children into account in accordance with article 12 of the CRC.680 The 
Kinderombudsman is furthermore required to produce annual reports,681 some of which are 
discussed below. 

A report by the Kinderombudsman in 2012 expressed concern that the appointment of a 
bijzondere curator appeared to be a rarity,682 concluding that getting the services of such a 
person was as dependent on chance and good luck as drawing the winning ticket in a lottery.683 
The Kinderombudsman made several recommendations to ensure that the participation and the 
interests of the child are sufficiently guaranteed. These include a broad interpretation of article 
1:250 DCC;684 promotion of the existence of the bijzondere curator among stakeholders; 
promotion of informal access to court for children; the introduction of a maturity criterion (de 
rijpheid van een kind) rather than the age limit of 12 years; quality standards and training for 
persons eligible for appointment as bijzondere curator; guidelines for the interpretation of 
article 1:250 DCC; a clear mandate for the bijzondere curator; and keeping of records of the 
appointment of a bijzondere curator in matters concerning children.685 

Following these recommendations, the Landelijk Overleg van Voorzitters Familie- en 
Jeugdrecht (hereafter LOVF) (National Consultative Body of Chairpersons of the Divisions of 
Family and Youth Courts) has drawn up a werkproces (document) stipulating the appointment 
and duties of a bijzondere curator, which has been in force in all district courts since 1 April 
2014.686 The appointment of a bijzondere curator is specifically recommended in divorce 
matters; furthermore, he or she can be appointed at any stage of the proceedings.687 Regarding 
potential conflicts of interest in the appointment of a bijzondere curator, 688 the LOVF observed 
that a dispute about the content of a parenting plan by definition almost always involves a 
conflict of interests for a child, whether it be between the parents themselves or between a 

																																																													
679 Chapter II(a) articles 11(b)2(c) and (d) of Act of 1 January 2015. 
680 Chapter II(a) article 11(b)3 of Act of 1 January 2015. 
681 Chapter II(a) article 11(e) of Act of 1 January 2015. 
682 Van der Bijl N, Van den Dongen ME and Vreeburg-Van der Laan EJM, De Bijzondere Curator, Een Lot uit 
de Loterij? Adviesrapport over Waarborging van de Stem en de Belangen van Kinderen in de Praktijk (hereinafter 
Van der Bijl n et al) (2012) 3 and 45. 
683 Van der Bijl N et al., (2012) supra 48. 
684 Article 1:250 DCC reads as follows: ‘Wanneer in aangelegenheden betreffende diens verzorging en opvoeding, 
dan wel het vermogen van de minderjarige, de belangen van de met gezag belaste ouders of een van hen dan wel 
van de voogd of de beide voogden in strijd zijn met die van de minderjarige, benoemt de rechtbank, danwel, indien 
het een aangelegenheid inzake het vermogen van de minderjarige betreft, de kantonrechter, of, indien de zaak 
reeds aanhangig is, de desbetreffende rechter, indien hij dit in het belang van de minderjarige noodzakelijk acht, 
daarbij in het bijzonder de aard van deze belangenstrjd in aanmerking genomen, op verzoek van een 
belanghebbende of ambtshalve een bijzondere curator om de minderjarige ter zake, zowel in als buiten rechte, te 
vertegenwoordigen.’ 
685 Van der Bijl N et al., (2012) supra 49-53. 
686 Werkproces Benoeming Bijzondere Curator Art. 1:250 DCC, available at 
https://www.rechtspraak.nl/SiteCollectionDocuments/Werkproces-benoeming-bijzondere-curator-ogv-artikel-
250-boek-1-BW.pdf, accessed on 18 January 2018. 
687 Article 1:250-5 DCC. 
688 Ibid. 
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parent and the child.689 Hence, in all instances where there is a dispute around the content of a 
parenting plan, the appointment of a bijzondere curator needs to be considered.690 The LOVF 
document recommends further that it should be expected of the bijzondere curator to explain 
the decision of the court as well as the consequences of the court’s decision to the child.691 

In addition to the werkproces stipulating the appointment and duties of a bijzondere curator, 
the LOVF has published several uniform procesreglementen (procedural regulations) ensuring 
child participation in family law matters.692 With regard to child participation in parenting 
plans, the LOVF suggested a minimum age of six years.693 

The general requirement in Dutch law of a minimum age of 12 years places a restriction on 
child participation contrary to the provisions of article 12 of the CRC.694 The restrictions on 
child participation in terms of article 12(1) of the CRC concern a child’s development, ability 
and maturity which, while a function of a child’s age, make allowances for individual 
differences which a fixed chronological age does not do. In addition, article 12(2) of the CRC 
provides that every child be given the opportunity to be heard either directly or indirectly 
through a representative or an appropriate body. In its Concluding Observations on the Fourth 
Periodic Report of the Netherlands, the UN Committee on the Rights of the Child (the 
Committee), whilst noting the provision for the appointment of a bijzondere curator to children 
in court proceedings, expressed concern about the limited opportunities for children to 

																																																													
689 Article 1:250-3 DCC. 
690 Ibid. See aslo Van Leuven C, ‘Voortgezet Ouderschap en Zorgvuldig Scheiden, Hoe Verder?’ Tijdschrift 
Conflicthantering (2014) 1 28. For more information on parenting plans, see para 3.4.4.3 below. 
691 Article 1:250-14 DCC. A register of suitably qualified curators is to be kept by the Raad voor Rechtsbijstand 
(Legal Aid Board) and it is contemplated that not only advocates but psychologists and orthopedagogen (remedial 
educationalists) could be appointed o.g.v. Art. 1:250 BW 7. Leiden University has taken the initiative and offers 
a two-day training course covering both the legal and psychological aspects of the role of the bijzondere curator, 
available at http://www.paoleiden.nl/, accessed on 14 January 2018. See also the pilot study of the Rechtbank 
Zeeland-West-Brabant, where only behavioural experts such as psychologists and remedial educationalists are 
appointed as bijzondere curatoren representing the interests of the child in acrimonious divorces 
(vechtscheidingen), available at https://www.rijksoverheid.nl/documenten/rapporten/2017/02/21/tk-bijlage-pilot-
bijzondere-curator-gedragsdeskundige, accessed on 18 January 2018. 
692 The Procesreglement Gezag en Omgang and Procesreglement Scheiding are applicable to all the district courts. 
Article 6 of Procesreglement Gezag en Omgang (custody and contact regulations) and article 8 of 
Procesreglement Scheiding (divorce regulations) make provision for the protection and confidentiality of 
information provided by children involved in a divorce. Articles 6.2 and 8.2 of the respective regulations make 
provision for children to be given the opportunity to be heard separately; articles 6.4 and 8.4 require that the judge 
only provides a brief factual summary of the child’s statement; and articles 6.5 and 8.5 prevent the judge from 
giving interested parties a copy of the child’s submission. Article 8.1 of Procesreglement Scheiding requires that 
children should be given the opportunity to make their views known either orally or in writing even in situations 
where the parents are in agreement regarding the consequences of their divorce for the child or where the child 
has already submitted his or her written statement, available at http://www.rechtspraak.nl/Voor-advocaten-en-
juristen/Reglementen-procedures-en-formulieren/Civiel/Familie-en-jeugdrecht, accessed on 14 January 2018. 
693 Para 6 LOVF Aanbevelingen van het LOVF over het ouderschapsplan, geldend per 1 januari 2013, available 
at http://www.rechtspraak.nl/SiteCollectionDocuments/Aanbevelingen-LOVF-over-ouderschapsplan.pdf, 
accessed on 14 January 2018. See further para 3.4.3.2 below. 
694 See chapter 2 para 2.2.1.3. See also article 9(2) of the CRC regarding the participation of all interested parties 
(which includes children) in situations where a child may be living separately from one of his or her parents. 
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participate in matters concerning them.695 The Committee made several recommendations to 
strengthen the right of children to participate in matters affecting them, including urging the 
development of ‘toolkits’ for public consultation on national policy development. 

Coenraad expresses concern that, despite the many provisions under Dutch divorce law for 
children to participate, there is no guarantee that children’s voices will actually be heard in 
divorce proceedings.696 The author suggests that an obligation on the court to provide feedback 
to a child regarding the outcome of a case and to explain the extent to which the child’s views 
were taken into consideration may increase child participation, in that children may then feel 
that their views really do matter.697 In addition, Coenraad suggests that the provision of 
informal access to court can be improved through the development of uniform procedures for 
children addressing the court.698 In research conducted in 2015, Smits found that, with the 
exception of one court, there was a lack of continuity, in that the judge who heard the child was 
not the same judge who decided the matter.699 Smits recommends child participation 
irrespective of age, proposes a revision of article 809 DCCP in order to align Dutch law with 
international law, and suggests that establishing a multidisciplinary team in divorce matters 
will ensure the child’s participation and protection.700  

In a report published in 2018, Scheiden…en de Kinderen dan? (Divorce…what about the 
Children?), child participation remains a concern and one of the recommendations is to 
improve the position and the voice of the child in the divorce process.701 

3.4.3.3 Contact and care: children’s rights to parental care and family life 

A child’s right to contact and care is provided for in the DCC. Article 1:82 DCC places an 
obligation on parents for the zorg en opvoeding (care and upbringing or rearing) of their 
children and to carry the costs relating to the care and rearing of their children.702 In terms of 
article 1:247-4 DCC, a child has the right to gelijkwaardige verzorging en opvoeding 
(equivalent care and upbringing or rearing) from both parents. The question of whether 

																																																													
695 UN Document CRC/C/NLD/CO/4 OF 8 June 2015 para 30. In terms of para 31 these ‘toolkits’ would include 
consultation with children, general awareness-raising in schools and communities, and the institutionalisation of 
a fully resourced children’s parliament. 
696 Coenraad LM, (2014) supra 378. 
697 Ibid. See also Van Nijnatten CHCJ, ‘Plichten Eerst’ FJR (2007) 3 15. See also article 1:250-14 DCC. 
698 Coenraad LM, (2014) supra 378. 
699 Smits VM, ‘Participatie van het Kind bij het Ouderschapsplan: Een Tweeledig Onderzoek naar de Werking 
van Artikel 815 lid 4 Rv’ FJR (2015) 44 185. The case files examined in Smits’ research indicated that the notes 
only reflected the factual content of the judge’s discussion with the child. Smits recommends that the judge who 
hears the child should also be the judge who decides the matter in order to include the possible emotional and 
non-verbal aspects of the discussion with the child in his or her decision. 
700 Ibid. 
701 Rouvoet A, ‘Scheiden…en de Kinderen dan?’ (2018) 23. Complete report with recommendations available at 
https://www.rijksoverheid.nl/documenten/rapporten/2018/02/22/rapport-scheiden…en-de-kinderen-dan, 
accessed on 20 July 2018. See further chapter 4 para 4.2.4.1.b. 
702 Article 1: 82 DCC, ‘Echtgenoten zijn jegens elkaar verplicht de tot het gezin behorende minderjarige kinderen 
te verzorgen en op te voeden en de kosten van die verzorging en opvoeding te dragen.’ Parents, stepparents (for 
the duration of the marriage or registered partnership only) (in terms of article 1:392 DCC) as well as natural 
fathers (in terms of article 1:394 DCC) are required to contribute to these costs in accordance with their respective 
means (in terms of articles 1:404-1 and 1:404-2 DCC). 
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equivalent care equates to an equal division of time spent with each parent was answered by 
the Hoge Raad in 2010.703 The court held that the gelijkwaardigheid (equivalence) of the 
parents as determined by article 1:247-4 DCC does not mean gelijke (equal) division of the 
time that the child should spend with each parent.704 The court furthermore supported the 
decision of the Gerechtshof that the best interests of the child weighed more heavily than the 
father’s request for equal contact.705 

Article 1:377a-1 DCC provides for a child’s right to have contact with his parents as well as 
with a person with whom a child has a nauwe persoonlijke betrekking (close personal 
relationship).706 Persons with whom a child could have a close personal relationship include 
foster parents, stepparents, grandparents, the progenitor of the child as well as uncles and 
aunts.707 The parent who does not have parental authority or custody over a child has both a 
right and a duty to have contact with his or her child.708 A child, on the other hand, only has a 
right but not a duty to have contact with a parent or a person with whom the child has a close 
personal relationship.709 A child does have a duty, though, to observe the rights and powers that 
are granted to his or her parent or guardian with regards to the exercise of their authority, and 
has to take the interests of the other members of his or her gezin (immediate/nuclear family) 
into account.710 

Article 8 of the ECHR,711 articles 23 and 24 of the ICCPR712 and articles 7, 8 and 9.3 of the 
CRC713 refer to the rights of a child to parental care and family life. The term nauwe 
persoonlijke betrekking used in article 1:377a-1 DCC is regarded as the Dutch translation of 
the term ‘family life’ in article 8(1) of the ECHR.714 In a case heard in 1993, the Hoge Raad 

																																																													
703 ECLI:NL:HR:2010:BL7407. The case concerned the separated parents who had joint parental authority over 
their child. The parents were in dispute regarding the primary residence of and contact arrangements with their 
child. The father was of the view that the court should use a 50-50 contact arrangement as a point of departure 
and that any deviation should be properly motivated. 
704 ECLI:NL:HR:2010:BL7407 para 3.7.3. The court relied in this regard on the conclusions reached by Advocate-
General Langemeijer. For the complete conclusions of Advocate-General Langemeijer paras 2.5-2.13, see 
www.navigator.nl, accessed on 6 October 2016. 
705 ECLI:NL:HR:2010:BL7407 para 3.7.3. See also Baracs MN and Vreeburg-Van der Laan EJM, Vechtende 
Ouders, het Kind in de Knel (2014) 30. 
706 See in this regard ECLI:NL:HR:2007:AZ6222 wherein paternal grandparents were awarded contact with their 
grandchildren. 
707 Kamerstukken II 1992/93, 23 012 nr.3, p.27 (MvT). 
708 Article 1:377a-1 of the DCC. See also para 3.4.4.2 below. 
709 Vlaardingerbroek P, ‘De Wetgever Laat Jeroen (en Vele Andere Kinderen) Niet in de Kou Staan’ FJR (2009) 
9 230. The courts have provided remedies to safeguard a child’s right of contact, such as the temporary awarding 
of eenhoofdig gezag (sole parental authority) to the parent who does not have primary care of the child (see 
ECLI:NL: HR:2010:BM4301 where the court decided to award sole parental authority to the father of a young 
child while the child remained in the primary care of the mother) and the appointment of a bijzondere curator or 
the placing of the child in a care facility (see ECLI:NL:RBMAA:2012:BX8691 para 3.3). See further Vos MJ, 
‘Inzet Strafrecht bij Omgansperikelen; een Overzicht van Recente Jurisprudentie’ EB Tijdschrift voor 
Scheidingsrecht (2013) 6 116. 
710 Article 249 DCC. 
711 See chapter 2 para 2.3.2.2.a. 
712 See chapter 2 para 2.2.1.2. 
713 See chapter 2 para 2.2.1.3.  
714 De Boer J, Mr. C Assers Handleiding tot de Beoefening van het Nederlands Burgerlijk Recht: Personen- en 
Familierecht (2010) 903 [1021]. See also ECLI:NL:PHR: 2000:AA5876 para 1.5, ‘[…] kan er naar het oordeel 
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held that the requirements that have to be met to assume the existence of ‘family life’ as 
envisaged in article 8 of the ECHR have to be determined on a case-by-case basis by taking 
into consideration the context in which the protection of this provision is invoked.715 

Similarly, in a case in 2008 concerning a request for contact between a biological father (the 
sperm donor) and the child born as a result of artificial insemination, the Hoge Raad held that 
the contact rights of a juridisch ouder (legal parent) are stronger than those of a biological or 
natural parent, unless the ‘family life’ as experienced between a biological father and his child 
did not differ much from the average relationship between a legal father and his child.716 On 
the other hand, if there is no indication of ‘family life’ as envisaged in article 8 of the ECHR, 
a biological parent cannot be forced to have contact with his or her child.717 Article 8(1) of the 
ECHR also makes reference to a person’s right to respect for his private life, an argument which 
has been used successfully in the ECtHR by biological fathers to obtain contact with their 
children.718 In cases where it is impossible for a biological father to build a personal relationship 
with his child because he is not granted contact, he may therefore rely on the right to ‘private 
life’ as envisaged in article 8(1) of the ECHR.719 

The courts have provided remedies to safeguard a child’s right of contact, such as the temporary 
awarding of eenhoofdig gezag (sole parental authority) to the parent who does not have primary 
care of the child,720 the appointment of a bijzondere curator or the placing of the child in a care 
facility.721 In a case heard in 2014, the Hoge Raad held that the judge should play an active 
role and do everything reasonably possible, including the use of dwangmiddelen (sanctions or 
penalties), to ensure that the right to ‘family life’ is safeguarded.722 

In its Concluding Observations on the Fourth Periodic Report on the Netherlands, the UN 
Committee on the Rights of the Child did not make any reference to the Netherlands’ adherence 

																																																													
van het hof in casu gesproken worden van een nauwe persoonlijke betrekking in de zin van artikel 1:377f BW 
tussen de vader en [de dochter], zodat tevens sprake is van ‘family life’ tussen hen in de zin van artikel 8 EVRM’ 
and ECLI:NL:PHR:2008:BC3927 para 2.6, ‘Gelet op de wetsgeschiedenis moet de term ‘nauwe persoonlike 
betrekking’ worden beschouwd als een Nederlandse vertaling van vie familiale/family life van art. 8 lid 1 EVRM’. 
715 ECLI:NL:HR:1993:NJ1994,301 para 3.6. 
716 ECLI:NL:PHR:2008:BC3927 para 2.9. In this case, although the existence of ‘family life’ between the 
biological father and his child was not in dispute, the court relied on 1:377a-3a DCC and concluded that contact 
between the biological father and the child would result in serious damage to the psychological development of 
the child (‘[e]rnstig nadeel zou opleveren voor de geestelijke of liggaamlijke ontwikkeling van het kind’) and that 
contact was therefore not in the best interests of the child concerned (ECLI:NL:PHR:2008:BC3927 para 2.15). 
For a similar decision, see ECLI:NL:GHAMS:2016:4616. 
717 ECLI:NL:HR:1995: ZC1930. 
718 Schneider v Germany Appl. No. 17080/07 15 September 2011 para 90; Anayo v Germany Appl. No. 20578/07, 
21 December 2010 para 58. See also chapter 2 para 2.3.2.2.a. 
719 Bruning MR, ‘Recht op Omgang bij Private Life’ FJR (2013) 1 1. 
720 ECLI:NL: HR:2010:BM4301 where the court decided to award sole parental authority to the father of a young 
child while the child remained in the primary care of the mother. 
721 ECLI:NL:RBMAA:2012:BX8691 para 3.3. See further Vos MJ, (2013) supra 115-116. 
722 ECLI:NL:HR:2014:91 para 3.5: ‘Indien de rechter de gronden welke de met het gezag belaste ouder aanvoert 
om geen medewerking te verlenen aan de totstandkoning of de uitvoering van een omgangsregeling 
ongenoegzaam acht, dient hij op korte termijn alle in het gegeven geval gepaste maatregelen te nemen om de met 
gezag belaste ouder ertoe te bewegen daaraan alsnog medewerking te verlenen’. See also para 3.4.4.2 below. 
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to a child’s right to family relations or contact with both parents. 723 It is clear that the Dutch 
courts frequently rely on case law involving article 8 of the ECHR, so it can be accepted that 
children’s rights to family life are assured in principle in the Netherlands. 

3.4.4 Parental responsibilities and rights 

In this section, the responsibilities and rights of parents with regard to their children post-
divorce or -family separation are discussed. The rights of children to parental care and family 
life, as examined in the previous section,724 are narrowly intertwined with the rights and duties 
of parents to have contact with, to care for and to maintain their children. Parental authority, 
co-parenting, duties, contact, joint decision-making and the compulsory parenting plan as 
aspects of parental responsibilities and rights are discussed below. 

3.4.4.1 Ouderlijk gezag (parental authority), verblijfs co-ouderschap (residential co-
parenting) and parental duties post-divorce or -family separation 

Title 14 DCC, ‘Het Gezag over Minderjarige Kinderen’ (authority over minor children), is 
devoted to various permutations of parental authority. In principle, all children are subject to 
ouderlijk gezag.725 Article 1:247 DCC sets out the various duties and rights of parents who 
have parental authority over their child or children.726 These include the duty to care for and 
raise or rear a child;727 the care of and responsibility for the spiritual and physical well-being 
of the child; a prohibition of psychological and physical violence or harm and the promotion 
of the development of a child’s personality;728 the duty, in the event of divorce or separation, 
to promote the bond with the other parent;729 and the right of a child to gelijkwaardige 
verzorging en opvoeding.730 

The term gelijkwaardige verzorging en opvoeding has been discussed from a children’s rights 
point of view above.731 Looking at it from a parental rights point of view, clarity was required 
as to whether gelijkwaardige verzorging en opvoeding should be understood to mean 
verblijfsco-ouderschap (residential co-parenting) and, if so, what verblijfsco-ouderschap 
means. Verblijfsco-ouderschap can be regarded as a further step after joint parental authority 
towards equality between parents post-divorce or -family separation.732 There is, however, no 
statutory definition of verblijfsco-ouderschap and the term has been interpreted by the courts 
																																																													
723 UN Document CRC/C/NLD/CO/4 OF 8 June 2015 para 38. The Committee did, however, express concern 
that the placement of children in institutions remains high and that there appears to be a shortage of foster 
placements for children over the age of ten. Similar concerns were raised in the Third Periodic Report of 2009. 
See UN Document CRC/C/NLD/CO/3 OF 27 March 2009 paras 39- 42. 
724 Para 3.4.3.3 above. 
725 Articles 1:245-1 and 1:245-2 DCC. 
726 See also para 3.4.4.2 above. 
727 Article 1:247-1 DCC. 
728 Article 1:247-2 DCC. 
729 Article 1:247-3 DCC. 
730 Article 1:247-4 DCC. In terms of article 1:253a-4 DCC, the phrases ‘right of contact’ and ‘right of access’ 
have been changed to ‘division of care and upbringing duties’ (verdeling van de zorg en opvoedingstaken). 
731 See para 3.4.3.3 above. 
732 Antokolskaia MV, ‘Co-ouderschap in Nederland: Eindelijk duidelijkheid!’ in Justitiele Verkenningen: 
Scheiding en Ouderschap (2011) 37(6) 11. 
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as akin to equal contact.733 In earlier editions of the Tremanormen,734 verblijfsco-ouderschap 
was defined as a 50/50 contact arrangement,735 but in the later editions reference is made only 
to co-ouderschap, which is a term to describe variations of shared care.736 Referring to the 2010 
decision of the Hoge Raad that provided clarity on the meaning of gelijkwaardige verzorging 
en opvoeding,737Antokolskaia and Verschelden interpret this decision as meaning that the court 
is obliged to consider verblijfsco-ouderschap as a point of departure but retains the freedom to 
deviate from it.738 

Whereas the DCC describes parental authority as a right that accrues to parents,739 this right is 
granted provided it is in the best interests of the child and cannot be viewed separately from 
the duty (of the parents) to serve the best interests of the child.740 A parent who is entitled to 
exercise parental authority over his or her child, but who has never exercised such authority 
jointly with the mother of the child, may approach the court to grant joint or sole parental 
authority to him or her.741 Such a request will only be granted provided that it is in the best 
interests of the child concerned.742 The DCC also makes provision for awarding parental 
authority upon the death of one or both parents;743 parental authority for parents within in a 
registered partnership;744 and the awarding of parental authority to an emancipated minor.745 
Parental authority over a child or children can furthermore be held jointly by a parent and 
another person who is not a parent.746 Should a person who is not a parent share joint parental 
authority over a child, that person is also liable to maintain the child.747 

The tenet that not more than two persons can have parental authority in respect of a child is 
implied in the DCC.748 Research conducted in 2014 investigated the possibility of 
meeroudergezag (that is, where more than two persons have parental authority in regard to a 

																																																													
733 ECLI:NL:GHSGR:1010:BL2337 para 10, ECLI:NL:GHARB:2011:BT6801 para 15 and 
ECLI:NL:GHLEE:2011:BU4272 para 10. 
734 The Tremanormen are informal guidelines for child and partner maintenance prepared by the Nederlandse 
Vereniging voor Rechtspraak, available at http://www.rechtspraak.nl/, accessed on 14 January 2018. 
735 Antokolskaia MV and Verschelden G, (2012) supra 189. 
736 Tremanormen 2016 p16. 
737 ECLI:NL:HR:2010:BL7407 para 3.7.3. See also para 3.4.3.3 above. 
738 Antokolskaia MV and Verschelden G, (2012) supra 188. 
739 Article 1:203-1 of the DCC makes provision for a father who is not married to or in a registered partnership 
with a mother to become a legal parent by recognising (erkennen) the child at the civil registry or by notarial deed. 
740 ECLI:NL:HR:1998:ZC2714 para 3.2, ‘... ouderlijk gezag weliswaar een aan de ouders toekomend ‘recht’ is, 
maar dat dit recht is gegeven in het belang van het kind en daarom niet kan worden losgezien van de verplichting 
dat belang te dienen’. 
741 Article 1:253c-1 DCC. 
742 Articles 1:253c-2a, 1:253c-2b, 253c-3, 1:253c-4 DCC. 
743 Articles 1:253f and 1:253g DCC. 
744 Article 1:253aa DCC. 
745 Article 1:253ha DCC. 
746 Articles 1:253sa-1 and 1:253t DCC. Article 1:244 DCC makes provision for a centraal gezagsregister (central 
(parental) authority register) which, maintained by the courts, records parental authority where such authority 
rests with one parent only, with non-married parents or in instances where a child has been placed in care. 
Organisations such as the Raad have access to the register, while private individuals can request this information 
via the courts. The mandate and functions of the Raad are provided for in articles 1:238-243 DCC. 
747 Article 1:253w DCC. 
748 See for example articles 1:204-1e, 1:252-2e and 1:253t-1 DCC. 
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child).749 The research explored the acquisition of parental authority of sperm donors, 
meemoeder or duomoeder (women who are the spouse or partner of the biological mother) and 
stepparents with the possibility of the creation of a donorship plan and a step parenting plan 
and concluded that meeroudergezag  could provide a solution for families provided that various 
legal consequences had been considered.750 

A parent can lose parental authority over a child post-divorce or -family separation should a 
court deem that there is an unacceptable risk that a child would find himself klem of verloren 
in the conflict between his parents and that the conflict is unlikely to be resolved in the 
foreseeable future, or if it is deemed by the court to be in the best interests of a child that the 
parental authority should be awarded to one parent only.751 The criterion of unlikely resolution 
of the parental conflict at the time of divorce is difficult to assess, since poor communication 
is frequently a characteristic of separating or divorcing couples.752 The Hoge Raad confirmed 
in 1999 that a lack of adequate communication between parents was insufficient reason alone 
to award sole parental authority, and held further that parents in any event often struggle to 
communicate in the aftermath of divorce.753 Nevertheless, in a case heard in the Gerechtshof 
Amsterdam in 2013, the court held that, due to the protracted acrimonious relationship between 
the parents, joint parental authority was not appropriate, and parental authority was awarded to 
the mother only.754 In this case, the court also held that there was an unacceptable risk that the 
children would find themselves klem of verloren in the conflict between the parents.755 

The DCC furthermore makes provision for a court to circumscribe parental authority by 
temporarily removing contact with a child,756 awarding primary residence to one parent757 and 
by adapting the way in which information concerning a child is given to the non-custodian 
parent.758 The DCC also makes provision for the removal of parental authority if the court holds 
that a parent is unable to take responsibility for the care of a child or abuses his or her parental 

																																																													
749 Antokolskaia MV, Schrama WM, Boele-Woelki KRSD, Jeppesen de Boer, CG and Van Rossum G, 
‘Meeroudergezag: Een Oplossing voor Kinderen met Meer Dan Twee Ouders? Een Empirisch en 
Rechtsvergelijkend Onderzoek’ (hereinafter Antokolskaia MV et al.) (2014). 
750 Antokolskaia MV et al., (2014) supra 236. See also the December 2016 report Kind en Ouders in de 21ste 
Eeuw, published by the Staatscommissie Herijking Ouderschap, regarding the possibility of a child having a 
maximum of four parents, para 3.4.2.2 above. With regard to parenting plans, see para 3.4.4.3 below. 
751 Articles 1:251a-1a and 1:251a-1b DCC. Parental authority can also be granted to one parent unrelated to 
divorce or family separation. Article 1: 246 DCC makes provision for the removal of parental authority as a result 
of the temporary or permanent legal incapacity of the other parent. Articles 1:277-1 and 1:277-2 DCC make 
provision for the reinstatement of parental authority in these circumstances, for example if the reinstatement is 
deemed to be in the best interests of the child and if the parent is capable of being responsible for the care and 
raising of the child. See also articles 1:266-1:269 DCC for further grounds for removal of parental authority 
unrelated to divorce or family separation. For more information on klem of verloren, see para 3.4.3.1 above. 
752 Antokolskaia MV et al., (2014) supra 61. 
753 ECLI:NL:HR:1999:ZC2963 paras 1.3 and 2.4. See also para 3.4.2.1 above. 
754 ECLI:NL:GHAMS:2013:4872. 
755 ECLI:NL:GHAMS:2013:4872. 
756 Article 1:253a-2a DCC. 
757 Article 1:253a-2b DCC. 
758 Articles 1:253a-2c and d DCC. 
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authority;759 upon request of the Raad if there is an acute or serious threat to the well-being or 
medical health of a child;760 or if a child needs to be placed onder toezicht (in care).761 

A court may resolve disputes around jointly held parental authority, which disputes will be 
resolved in the best interests of the child or children concerned.762 As mentioned above,763 the 
court has held, however, that although it has to make decisions in the best interests of the child, 
this does not mean that in disputes around the exercise of joint parental authority the interests 
of the child always outweigh other interests.764 Article 1: 253a-6 DCC allows a court a period 
of six weeks to address a request to resolve such disputes. It is clearly in the best interests of 
the child or children concerned that a dispute concerning them is resolved as quickly as 
possible.765 

3.4.4.2 Parents’ rights and duties to have contact with their children 

Title 15 DCC concerns parental omgang en informatie (contact with and information about) 
children.766 As discussed above,767 parents who have parental authority over their child have 
the right to have contact with their child,768 whereas the parent who does not have parental 
authority or custody over a child has both a right and a duty to have contact with his or her 
child.769 

The duty of a parent to have contact with a child has been challenged in court. In a case heard 
in the Rechtbank Groningen in 2006, the court held that the father ought to accept his 
responsibilities as a parent vested with parental authority and develop a good relationship with 
his son.770 The court held furthermore that a positive bond between parent and child was of 
vital importance in the development of the child, and ordered a specific contact arrangement 
between father and son.771 In a case heard in the Gerechtshof Amsterdam in 2009, a mother’s 
request that the father should exercise more contact with the children was denied, however.772 
In this case the court held that, irrespective of a child’s right to equal care as provided for in 

																																																													
759 Article 1:266-1a and b DCC. 
760 Article 1:268-1a and b DCC. 
761 Article 1:269 DCC. 
762 Article 1:253a-1 DCC. 
763 See para 3.4.3.1 above. 
764 ECLI:NL:HR:2008:BC5901 para 3.3. 
765 See also chapter 5 para 5.11 where reference is made to section 6(4)(b) of Act 38 of 2005 with regard to the 
speedy resolution of disputes concerning children in South Africa. 
766 Title 15 DCC, Omgang en Informatie. See para 3.4.4.1 above with regard to providing information. 
767 See para 3.4.3.3 above. 
768 Article 1:247-1 DCC. 
769 Article 1:377a-1 DCC. 
770 ECLI:NL:RBGRO:2006:AV4849 ‘De man dient als gezaghebbende vader zijn verantwoordelijkheid te nemen 
en een goede relatie te (gaan) onderhouden met zijn zoon. Een goede band tussen ouders en hun kind is van 
wezenlijk belang voor de evenwichtige ontwikkeling van een kind’. 
771 ECLI:NL:RBGRO:2006:AV4849. The contact arrangement included alternate weekends and half the school 
holidays and public holidays. 
772 ECLI:NL:GHAMS: BI9807. 
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article 1:247-4 DCC, this right does not mean that one parent can compel the other parent to 
care for the children without taking the facts and circumstances of the case into account.773 

In order to enforce a parent’s rights and duties regarding contact with a child, a court may 
impose sanctions or penalties on a parent who does not abide by the contact arrangements, 
provided such contact remains in the best interests of the child.774 The DCCP makes provision 
for the use of the sterke arm (force) such as the police to enforce contact arrangements with a 
child;775 a dwangsom (fine) payable by the parent who frustrated contact;776 and lijfsdwang 
(incarceration) in the event that no other sanction has had the desired outcome. 777 The Dutch 
courts have made divergent decisions regarding the imposition of these penalties as provided 
for in the DCCP. 

With regard to the use of force, in a case heard in the Rechtbank Maastricht in 2010, in which 
one parent failed to return the child to the other parent, the court decided against the use of the 
sterke arm to return the child, since the court held that this was not in the best interests of the 
child.778 In an earlier case heard in 2008 in the Rechtbank Roermond, the father was ordered to 
vacate the former matrimonial home and hand the child over to the mother; the mother was 
given permission to make use of the sterke arm to enforce the order.779 Interestingly, the court 
made no reference to the best interests of the child in this case. 

The courts have equally made divergent decisions regarding the imposition of a fine. In a case 
heard in the Gerechtshof ‘s Gravenhage in 2011, the court held that, where the imposition of a 
fine to enforce a contact arrangement was considered, the best interests of the child were to be 
the primary consideration.780 In this particular case, the court refused to impose a fine since it 
held the view that a fine would lead to further deterioration of the parental relationship, which 
could result in tension and loyalty conflicts experienced by the child which would not be in the 
child’s best interests.781 In a case heard in the Gerechtshof Amsterdam in 2005, wherein a 
biological father requested contact with and information regarding his daughter, the court 
awarded contact to the biological father and held that, since the mother had opposed contact 
between the father and his biological daughter, she would be fined €250 on each occasion that 
she did not adhere to a court-ordered contact arrangement.782 Abolition of or reduction in 

																																																													
773 ECLI:NL:GHAMS: BI9807 para 4.3. In this case, the mother had requested that the father care for the children 
at times when it was impossible for him to do so. 
774 Vlaardingerbroek P, (2009) supra 230. 
775 Articles 812-2 and 813-1c DCCP. 
776 Article 611a-1 DCCP. 
777 Articles 585b and 587 DCCP. It has to be questioned whether these sanctions or penalties awarded to the 
recalcitrant parent are in the best interests of the child concerned. The arrival of the police at the home of one 
parent to collect a child for contact with the other parent, or the incarceration of one parent, appears to be contrary 
to the best interests of a child. 
778 ECLI:NL:RBMAA:2010:BN9741 para 3.8. In this case, the recalcitrant parent was fined an amount of €100 
for each day that passed without the return of the child, see para 4.2. 
779 ECLI:NL:RBROE:2008:BG0293 paras 5.1, 5.2, 5.4 and 5.5. The father was fined €200 per day for each day 
that he did not adhere to the court order. 
780 ECLI:NL:GHSGR:2011:BP9609 para 10. 
781 ECLI:NL:GHSGR:2011:BP9609 para 11. 
782 ECLI:NL:GHAMS:2005:AT6201 para 5. The mother had reached agreement with the father regarding 
information such as reports and photographs of their daughter, and the court held that, with regard to information, 
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spousal maintenance has also been imposed by the court as a sanction arising from the 
frustration of contact.783 

Gijzeling or lijfsdwang (incarceration) is regarded by the courts as the ultimum remedium.784 
In a case heard in the Rechtbank ‘s Hertogenbosch in 2009, the court sentenced the mother to 
incarceration of one day for each occasion in which she breached a contact arrangement with 
the father.785 In a case heard in the Gerechtshof Leeuwarden in 2010, the mother, who had 
frustrated contact with the father, was given a sentence of 60 hours of werkstraf (community 
service) suspended for two years.786 The court held that the suspended sentence took into 
account both the punishable behaviour of the mother and the circumstances of the matter. The 
conditional sentence was regarded by the court as a warning and a stok achter de deur (stick 
behind the door) to discourage the mother from making herself guilty of similar behaviour in 
the future.787 

In some instances, by contrast, the courts have not sentenced a parent who had been found 
guilty of contravening a contact arrangement with the other parent. In a case heard in the 
Gerechtshof Amsterdam in 2012, the court found the mother guilty of contravening contact 
arrangements, but had sympathy for her situation since the older child had repeatedly indicated 
that he did not want to go to his father. The court held that punishing the mother would not be 
an effective way of ensuring future contact with the father.788 In another case, heard in the 
Rechtbank Maastricht in 2012, the court found that a punishment under criminal law was not 
permissible in a civil matter.789 

An alternative to approaching a court for assistance in enforcing contact rights is begeleide 
omgangsregeling (supervised or accompanied contact), referred to as BOR. BOR is a non-
punitive, solution-focused measure to assist or improve contact between a parent and a child.790 
It commonly takes place in an omgangshuis (contact house), a neutral venue where the 
supervised contact can occur.791 Referral to an omgangshuis can be ordered by a court; 
alternatively, parents can agree to exercise contact in an omgangshuis voluntarily. The 

																																																													
there was no reason to impose a penalty. See also ECLI:NL:RBMNE:2015:5581, where the court ordered a fine 
of €100 per transgression. 
783 ECLI:NL:RBLEE:2008:BD6634. Such a sanction is obviously only applicable in instances where a parent 
pays personal maintenance to his or her former spouse or partner. See further Matthé S, ‘Handhaving van de 
Omgangsregeling met Kinderen Door Middel van Private Sancties’ FJR (2011) 11 323. 
784 ECLI:NL:GHARL:2016:474 para 4.3. 
785 ECLI:NL:RBSHE:2009:BI3469. The court took into consideration that the mother was living with her parents, 
who would be able to care for the child in the event of her incarceration, and that previous attempts to compel the 
mother to allow contact between the father and the child had failed. 
786 ECLI:GHLEE:2010:BO4081. 
787 ECLI:GHLEE:2010:BO4081. 
788 ECLI:NL:GHAMS:2012:BW4482. 
789 ECLI:NL:RBMAA:2012:BX8691.See also ECLI:NL:GHAMS:2012:BW0594 where the court held the same 
view. For a detailed review of the various ways to enforce a parent’s duty of contact, see Matthé S, (2011) supra 
319-325. 
790 See for example Humanitas, a community building organisation in the Netherlands, which inter alia assists 
with BOR projects, available at http://www.humanitas.nl/programmas/bor, accessed on 14 January 2018. 
791 Information obtained from the website of Scheiding-omgang.nl, available at http://www.scheiding-omgang.nl/, 
accessed on 14 January 2018. See also Van Leuven C, (2012) supra 44. 
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omgangshuis is frequently aimed at contact with young children under the age of 12,792 and the 
aim of BOR and the omgangshuizen is to counsel parents and assist them in working towards 
unsupervised contact.793 

In addition to a child’s parents, a person or persons with whom a child has a nauwe persoonlijke 
betrekking may approach the court for the right to have contact with a child.794 Grandparents 
who wish to approach a court in order to have rights of contact with a grandchild have to prove 
that that, firstly, they have a nauwe persoonlijke betrekking with their grandchild or -children 
and, secondly, that contact with the grandchild is in that child’s best interests.795 

In a case heard in the Gerechtshof Amsterdam in 2006, the paternal grandparents applied for 
contact rights to both their grandchildren.796 In this case, the court put the interests of the 
children above those of the mother and held that it was in the best interests of the children to 
have contact with the paternal grandparents, ordering specific contact arrangements to this 
effect.797 In a case heard in the Gerechtshof’s Gravenhage in 2008, however, the court upheld 
the decision of the district court not to grant the grandparents rights of contact with their 
grandchild. Although there was no dispute that there was a nauwe persoonlijke betrekking 
between the grandparents and their grandchild, the court held that exposing the child to the 
spanningsveld (tension) between the mother and the grandparents was not in the best interests 
of the child.798 Vlaardingerbroek is of the view that grandparents should have an automatic 
legal right of contact with their grandchildren in order to avoid the negative repercussions of 
litigation.799 

Concerning information regarding children, the DCC stipulates that the parent who has 
authority over a child is obliged to inform the other parent of gewichtige aangelegenheden 
(important matters) regarding the person or property of the child.800 The parent with authority 
over the child is obliged furthermore to consult the other parent on decisions to be taken in this 

																																																													
792 Chin-a-Fat BES and Van Rooijen C, ‘Oplossingen voor Omgangsproblematiek’ FJR (2004) 9 226. 
793 From the annual reports received from BOR projects in Alkmaar and Maastricht, it appears that the BOR 
projects were successful in that the majority of parents were able to continue to make contact arrangements 
independently. See further Chin-a-Fat BES and Van Rooijen C, (2004) supra 226-232. 
794 Article 1:377a-2 DCC. See also para 3.4.3.3 above. 
795 Vlaardingerbroek P, ‘Grootouders, Kleinkinderen en Omgang: een Typisch Nederlands Probleem’ EB 
Tijdschrift voor Scheidingsrecht (2013) 3 57-58. 
796 ECLI:NL:GHAMS:2006:AY3589. The district court in Haarlem had previously awarded the grandparents 
contact rights with the older grandchild because it found there was evidence of close family ties between them. 
The grandparents were not awarded contact rights with the younger child, because the Haarlem court had found 
that there was no close personal relationship between them. The appeal court, relying on articles 8 and 14 of the 
ECHR as well as the recommendations of the Raad, concluded that, since the children both had the same legal 
and biological relationship with the grandparents, there was no reason to discriminate between them regarding 
their potential contact with the grandparents. 
797 ECLI:NL:GHAMS:2006:AY3589 para 4.11. 
798 ECLI:NL:GHSGR:2008:BD1975. 
799 Vlaardingerbroek P, (2013) supra 59. See also Heida A, ‘Omgangsrecht voor Grootouders in de Wet?’ EB 
Tijdschrift voor Scheidingsrecht (2016) 7/8 5. 
800 Article 1:377b-1 DCC. 



153	
	

regard.801 Should the best interests of a child require this, however, the court may rule the 
requirement for information not applicable.802 

3.4.4.3 Parenting plans and joint decision-making post-divorce or -family separation 

The verplicht ouderschapsplan (mandatory parenting plan) was introduced to the Dutch legal 
system in 2009.803 Article 815(2) DCCP requires parents to include a parenting plan signed by 
both parents concerning any minor children under their joint or sole parental authority in their 
verzoekschrift ((divorce) petition).804 The aim of introducing the mandatory parenting plan was 
to force parents to consider how they intended to construe their joint parental authority post-
divorce805 and to reduce conflict between the parents around post-divorce arrangements 
regarding their children.806 The parenting plan is therefore primarily regarded as a preventative 
measure.807 

The submission of a parenting plan is a prerequisite for both joint and unilateral divorce 
petitions.808 The parenting plan must include agreements reached regarding the division of care 
and rearing duties (as provided for in article 1:247 DCC);809 contact arrangements (as provided 
for in article 1:377a DCC);810 the way in which parents will provide information concerning 
the person and property of the child or children to each other (as provided for in article 1: 377b-
1 DCC);811 the way in which they will consult each other on important matters concerning the 
children (as provided for in article 1: 377b-1 DCC);812 and agreements reached about the costs 

																																																													
801 Ibid. 
802 Article 1:277b-2 DCC. In ECLI:NL:GHSHE:2013:BZ3540, a case heard in the Gerechtshof ‘s Hertogenbosch 
in 2013, the court overturned the decision of the district court and held that, for reasons which included the fact 
that the father had posted information about the child on social media, the father’s rights to information regarding 
his child and the mother’s duty of consultation were not in the child’s best interests and therefore not applicable. 
In this case the minor child, aged 16 at the time, was requested to make her views known, which she did via a 
letter. 
803 Act of 27 November 2008. 
804 Articles 815-2a and 815-2b DCCP. 
805 Kamerstukken II 2005/06 30 145 nr.3 (MvT) 1, ‘De voorstellen zijn erop gericht dat de ouders vroegtijdig 
nadenken over de invulling van het ouderschap na de scheiding en hierover goede afspraken maken opdat 
onnodige conflicten nadien worden voorkomen’. 
806 Kamerstukken II 2004/05 30 145 nr.3 (MvT) 1: ‘Goede afspraken bij de scheiding kunnen voorkomen dat er 
later onnodige conflicten ontstaan’. The MvT, at 4-5, contained a variety of topics that would require discussion 
between parents, such as where the children would reside, dietary requirements, house rules, schooling, sport, 
medical care, holidays, special days such as birthdays, communication between the parents, and the collecting and 
returning of the children after contact with a parent. See also Tomassen-van der Lans M, Het Verplichte 
Ouderschapsplan: Regeling en Werking (2015) 26. 
807 Van der Lans M, ‘Het Ouderschapsplan in de Rechtspraktijk’ Justitiele Verkenningen: Scheiding en 
Ouderschap (2011) 37(6) 20. However, in her examination of court files from before and after the introduction of 
the compulsory parenting plan, Van der Lans found that, contrary to expectation, court applications had remained 
the same and there was no reduction in legal proceedings in instances where parents had completed a parenting 
plan. See also Tomassen-van der Lans M, (2015) supra 127-128. 
808 Van der Lans M, (2011) supra 23. See also Kamerstukken II 2004/05 30 145 nr.3(MvT) para 4, ‘Zowel een 
eenzijdig als een gemeenschappelijk verzoek tot echtscheiding dient een ouderschapsplan te bevatten’. 
809 Article 815-3a DCCP. 
810 Ibid. 
811 Article 815-3b DCCP. 
812 Ibid. 
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involved in the care, rearing and education of the minor children.813 It remains up to the court 
to decide whether a parenting plan complies with the minimum requirements of article 815 
DCCP.814 In instances where the arrangements contained in the parenting plan were not 
sufficiently detailed, Dutch courts have ruled that the parenting plan did not comply with the 
requirements of article 815 DCCP.815 However, extensive investigation and assessment of a 
parenting plan by the court is both impractical and an infringement of parental autonomy, and 
in practice the court seems to make only a cursory assessment of the parenting plan.816 
Nevertheless, there have been instances where courts held that no parenting plan was required 
even though, strictly speaking in terms of article 815 DCCP, it was.817 

The divorce petition also needs to clarify which of the arrangements contained in the parenting 
plan have been agreed to and which are still in dispute.818 Where agreement has not been 
reached, the reasons therefor have to be indicated.819 Furthermore, the divorce petition needs 
to indicate how and in what way the children have been involved in the drafting of the parenting 
plan.820 Child involvement will assist the court in determining whether the parenting plan is in 
the best interests of the child or children involved.821 The Dutch courts have refused to grant a 
divorce in instances where the parent or parents could not motivate whether and how the 
children were consulted.822 Van der Lans found, however, that in most instances mere lip 
service is paid to the child consultation requirement, this by way of inclusion of a standard 
sentence in the divorce petition that simply states that the child or children have been 

																																																													
813 Article 815-3c DCCP. Tomassen-van der Lans suggests that the formulation of the requirements was 
purposefully broad to allow for individual differences in each parenting plan, ranging from a very brief plan to a 
more detailed one. See Tomassen-van der Lans M, (2015) supra 58. 
814 Kamerstukken II 2004/05 30 145 nr.3(MvT) 6, ‘De rechter zal moeten beoordelen of de stukken voldende zijn 
en in het bijzonder moeten bepalen of het ouderschapsplan … voldoet aan de vereisten’. 
815 ECLI:NL:RBSGR:2010:BL1926 para 4; ECLI:NL:RBSGR:2010:BL2091 para 4 and 
ECLI:NL:RBSGR:2010:BL1932 para 4. The Rechtbank sGravenhage referred in all three cases to the 
Kamerstukken II 2004/05 30 145 nr.3(MvT) 1-2, ‘Teneinde te bevorderen dat beide ouders zich bji de scheiding 
rekenschap geven van de gevolgen van die scheiding voor de kinderen en daadwerkelijk controleerbare afspraken 
maken over die gevolgen…’ and held that the arrangements made by the parents were not sufficiently specific. 
816 Tomassen-van der Lans M, (2015) supra 73. With regard to the role of the judge in assessing a parenting plan, 
see Coenraad L, ‘“Het Toezichthoudend Oog van de Rechter Ziet in Werkelijkheid Weinig” Toets door de Rechter 
van Ouderschapsplannen en Echtscheidingsconvenanten’ in Antokolskaia MV and Coenraad LM (eds) Het 
Nieuwe Echtscheidingsrecht Ouderschpasplan, Positie van het Kind, Regierechter en Collaborative Divorce 
(2010) 81-94. 
817 In ECLI:NL:RBUTR:2009:BJ9621, the Rechtbank held that a legal parent who was not the biological parent 
of a child born during the marriage and who had had no contact with the child, given that the legal parent and the 
mother separated shortly after their marriage, was not required to submit a parenting plan together with his or her 
divorce application. In ECLI:NL:RBZUT:2009:BJ6594, the Rechtbank held that the parents were not required to 
submit a parenting plan since they had been separated for five years prior to their divorce application and during 
that time voluntarily made their own arrangements concerning the children. Furthermore, in this case, the mother 
had sole parental authority over the children and therefore did not have to consult the father on important decisions 
regarding the children. 
818 Article 815-4 DCCP. 
819 Ibid. 
820 Article 815-4 DCCP. See also para 3.4.3.2 above and chapter 4 para 4.2.4.4 on child involvement in family 
mediation with regard to parenting plans. 
821 Kamerstukken II 2004/05 30 145 nr.3(MvT) 6, ‘Deze informatie [child involvement in the drafting of the 
parenting plan] is voor de rechter belangrijk omdat de rechter onder meer moet beoordelen of de regeling strookt 
met het belang van de betrokken minderjarige(n)’. 
822 ECLI:NL:RBROT:2009:BK1422, ECLI:NL:RBMAA:2009:BJ5256 and ECLI:NL:RBUTR:2009:BK0439. 
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involved.823 This does not assist the court in its determination as to whether the parenting plan 
is indeed in the best interests of the child or children concerned.824 Both forensic mediators825 
and the bijzondere curator826 have assisted parents in the realisation of a parenting plan by 
involving the children concerned.827 

Article 815-6 DCCP contains a so-called ‘escape clause’, in that it makes provision for the 
court to accept other documents if the court deems it reasonable that a parent or parents 
was/were unable to submit a parenting plan.828 The MvT to the Bill provides examples of 
instances where it might not be possible to submit a parenting plan, such as where there is no 
possibility of communication between the parents, where the mother resides in a blijf-van-mijn-
lijfhuis (safe house), or where one of the parents has been institutionalised.829 The MvT adds 
that a parent or parents need to provide reasons why it was not possible to submit a parenting 
plan.830 Where parents, attempting to rely on article 815-6 DCCP, have not made sufficient 
effort to reach agreement, for example by referring the matter to mediation,831 Dutch courts 
have ruled the application for divorce niet ontvankelijk (inadmissible).832 

Parents who are required to submit a parenting plan are firstly parents who exercise joint or 
sole authority over their children and/or persons who exercise joint parental authority over the 
children in their care in terms of the provisions of articles 1:253sa or 1:253t DCC.833 Secondly, 
parents who wish to end their informal relationship (in other words not a marriage or a 
registered partnership) and who have entered their agreement to exercise joint parental 
authority in the gezagsregister ((parental) authority register) as provided for in article 1:244 
DCC, also have to submit a parenting plan.834 

The practical implementation of the requirement of a mandatory parenting plan for parents 
ending an informal relationship has been questioned.835 Chin-a-Fat suggests that authorities 
become aware of the absence of a parenting plan only if one of the parents from a former 

																																																													
823 Tomassen-van der Lans M, (2015) supra 73. 
824 Ibid. 
825 For more information with regard to forensic mediation, see chapter 4 para 4.2.4.3. 
826 For  more information with regard to the bjizondere curator, see para 3.4.3.2 above. 
827 Coenraad LM and Ingelse P in  Coenraad LM, Ingelse P Van Ettekoven BJ, Marseille AT, Crijns JH and 
Kool RSB, ‘Afscheid van de Klassieke Procedure?’ (2017) 28. 
828 Article 815-6 DCCP. Even though article 815-6 DCCP is applicable to parents ending a formal relationship 
and not applicable to parents ending an informal relationship, this escape clause has been applied by the courts in 
conflicts concerning parental authority involving parents who have ended an informal relationship. See for 
example ECLI:NL:RBGRO:2010:BM3955. Van der Lans cautions that applying article 815-6 DCCP to parents 
ending informal relationships will require an amendment of the law. See Van der Lans M, (2011) supra 29. 
829 Kamerstukken II 2004/05 30 145 nr.3 (MvT) 5. For a list of situations in which the courts ruled it was reasonable 
that no parenting plan could be agreed to as provided for in article 815-6 DCCP, see Tomassen-van der Lans M, 
(2015) supra 42-43. 
830 Kamerstukken II 2005/06 30 145 nr.3 p5. 
831 See chapter 4 para 4.2.4. 
832 ECLI:NL:RBHAA:2010:PB9401 and ECLI:NL:RBUTR:2011:BR4126. 
833 Articles 815-2a and 815-2b DCCP. Article 1:253sa of the DCC refers to joint parental authority of a niet ouder 
(non-parent), while article 1:253t of the DCC refers to joint parental authority of a person who has a close personal 
relationship with a child. 
834 Article 1:247a DCC. 
835 Chin-a-Fat BES, ‘Nieuw (Echt)scheidingsrecht: de Kloof Tussen Wet en Praktijk’ FJR (2009) 9 219. 
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informal relationship approaches the court requesting a change in joint parental authority in 
terms of article 1:253a DCC.836 In terms of article 1:253a-3 DCC, the court will not issue an 
order until a parenting plan as provided for in article 1:247a DCC has been submitted. Article 
1:253a-3 DCC does, however, make provision for the court to make a decision without the 
submission of a parenting plan should this be in the best interests of the child or children 
involved. Due to the practical unenforceability of a parenting plan in instances where parents 
living in an informal relationship decide to separate, the children born of an informal 
relationship may be especially vulnerable.837 Since, as stated above, the legislator’s intention 
behind the introduction of the mandatory parenting plan was to ensure that parents give 
consideration to arrangements for their children at the time of separation, formerly co-habiting 
parents should be making arrangements for their children at the time of their separation rather 
than at a later stage when a conflict is brought to the attention of the court.838 

However, not all parents are required to submit a parenting plan. First, parents ending an 
informal relationship in which only one parent exercised parental authority over a child even 
though the other parent (usually the father) had recognised the child, fall outside the 
requirement.839 Secondly, parents ending an informal relationship, exercising joint parental 
authority but where one parent is not a legal parent, also do not have to submit a parenting 
plan.840 Thirdly, parents who have adopted a child are also not required to submit a parenting 
plan in respect of their adopted child.841 Lastly, married parents or parents who have entered 
into a registered partnership and who have separated and are living apart are also not required 
to draw up a parenting plan.842 

The parenting plan has attracted commentary, some of it critical, in the legal literature. With 
regard to its mandatory nature, Antokolskaia and Coenraad refer to it as ‘radical’, noting that 

																																																													
836 Ibid. 
837 De Bruijn S, Poortman A-R and Van der Lippe T, ‘Formerly Cohabiting Parents and Parenting Plans: Who 
Makes the Effort?’ Familie en Recht (hereinafter De Bruijn S et al.) (2016) 2. In their research into whether 
formerly co-habiting parents adhere to article 1:247a DCC and compile a parenting plan, De Bruijn et al. found 
that just more than half of formerly co-habiting couples who responded to the survey, indicated that they had a 
written parenting plan. The authors suggest that those formerly co-habiting parents who had no written agreements 
may experience problems should disputes regarding the children arise after separation. Further findings by De 
Bruijn et al. indicated that high-conflict co-habiting parents were far less likely to make any written or verbal 
arrangements regarding the children post-separation, see De Bruijn S et al., (2016) supra 14. 
838 Tomassen-van der Lans M, (2015) supra 277. 
839 Tomassen-van der Lans M, (2015) supra 35. 
840 Ibid. 
841 Ibid. However, in a case heard in the Rechtbank Groningen in 2010, ECLI:NL:RBGRO:2010:BM3955 
concerning disputes about parental authority, primary residence and the division of care and contact arrangements 
in respect of two children – the one born of the one parent and the other adopted by the other parent, making this 
a situation where both parents were the legal parents of the children – the court held that a parenting plan had to 
be submitted because the requirements of article 815 DCCP had not been met. 
842 Ibid. In the event that parents live in different countries in the EU at the time of divorce, the Rechtbank Den 
Haag (ECLI:NL:RBDHA:2015:15914) held that, in terms of article 8 of Brussels II bis (which reads as follows: 
‘As regards judgments on divorce, legal separation or marriage annulment, the Regulation should apply only to 
the dissolution of matrimonial ties and should not deal with issues such as the grounds for divorce, property 
consequences of the marriage or any other ancillary measures’, see further chapter 2 para 2.3.2.2.f), the court did 
not have jurisdiction to enforce article 815 DCCP and could therefore not compel the mother (whose place of 
habitual residence was the United Kingdom) to submit a parenting plan. 
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it does not appear anywhere else in Europe.843 Reaching agreements around children at the time 
of divorce is deservedly held to be one of the most important measures for improving parenting 
post-divorce; however, the authors question the necessity of making parenting plan mandatory 
and offer two alternatives that, in their opinion, could encourage voluntary drafting of such 
plans instead.844 The first is to make the reaching of agreements regarding children a 
requirement for continued joint parental authority post-divorce; the second is to offer parents 
who have voluntarily reached agreements regarding their children a quicker and less expensive 
divorce.845 

Similarly, Chin-a-Fat cautions that, due to the fact that the submission of a parenting plan is a 
prerequisite for the ontvankelijkheid (admissibility) of the divorce petition, there is a risk that 
the plan may be drafted hurriedly and purely as a means to get divorced.846 Tomassen-van der 
Lans refers in this regard to the use of standardised parenting plans that can be presented to the 
court in the guise of a carefully thought-through parenting plan.847 The author suggests that 
interventions such as divorce education and mediation848 could compel parents to pay proper 
attention to the content of their parenting plan and not regard it as a mere obstacle to get done 
with so as to get divorced.849 

The terminology used in the MvT, such as ‘redelijkerwijs niet mogelijk’ (in fairness not 
possible), ‘redelijke termijn’ (reasonable period) and geen ‘communicatie meer mogelijk’ (no 
further communication possible)850 is deemed too vague to provide the court with guidance as 
to how to evaluate these terms.851 In article 815 DCCP, only the term redelijkerwijs 
remained.852 Terminology used in article 815-6 DCCP, such as ‘andere stukken’ (other 
documents) and ‘kan op andere wijze worden voorzien’ (other provisions can be made), is also 
deemed too vague and the court’s consistent interpretation thereof can be questioned.853 Vague 
terms may result in differences of interpretation and lead to legal uncertainty.854 

																																																													
843 Antokolskaia MV and Coenraad LM, ‘Het Verplicht Ouderschapsplan bij Beëindiging van Formele en 
Informele Relaties in Rechtsvergelijkend Perspectief’ FJR (2007) 12 311. 
844 Antokolskaia MV and Coenraad LM, (2007) supra 312. 
845 The authors acknowledge that the first option would be a regressive step for the Netherlands where automatic 
continued parental authority post-divorce has been in place since 1998 and encourage the second option, see 
Antokolskaia MV and Coenraad LM, (2007) supra 311. 
846 Chin-a-Fat BES, (2009) supra 212. This view is supported by Ter Voert MJ and Geurts T, Evaluatie 
Ouderschapsplan: Een Eerste Verkenning (2013) 84. 
847 Tomassen-van der Lans M, (2015) supra 275. See for example http://www.echtscheiding-
wijzer.nl/ouderschapsplan-voorbeeld-model.html, which offers standardised parenting plans; accessed on 14 
January 2018. 
848 See in this regard chapter 4 para 4.2.4. 
849 Tomassen-van der Lans M, (2015) supra 293. 
850 Kamerstukken II 2004/05 30 145 nr.3 (MvT) 5. 
851 Antokolskaia MV, ‘De Voorstellen tot Hervorming van het Echtscheidingsrecht: Naar de Vorm Modern, Naar 
de Inhoud een Stap Terug’ Weekblad voor Privaatrecht, Notariaat en Registratie (2005) 6636 740. 
852 Article 815-6 of the DCCP: ‘Indien het ouderschapsplan … of de stukken … redelijkerwijs niet kunnen worden 
overlegd…’. 
853 Chin-a-Fat BES, (2009) supra 219. 
854 In a general critique of the terminology used in the 2009 Act, Nuytinck takes the view that the word ‘parenting 
plan’ is a misnomer, because it is also applicable to non-parents and that the word gezagsdragerovereenkomst 
([parental]authority agreement), although not as easy on the tongue, would be more accurate. See further Nuytinck 
ALM, ‘Wet Bevordering Voortgezet Ouderschap en Zorgvuldige Scheiding en Overgangsrecht’ FJR (2010) 605. 
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A further criticism is that a dispute concerning child maintenance, which is one of the 
compulsory sections of the parenting plan,855 does not require the existence of a parenting plan, 
but can be dealt with in terms of articles 1:401 and 1: 406 DCC.856 In practice, the finalisation 
of a parenting plan has frequently been delayed as a result of disputes surrounding 
maintenance; furthermore, even though it is a legal requirement to discuss the parenting plan 
with the children concerned, it may not always be appropriate to discuss maintenance with 
children.857 

The mandatory parenting plan has also come under scrutiny for its compliance or otherwise 
with articles 6 and 8 of the ECHR.858 In Golder vs United Kingdom, the ECtHR held that article 
6 of the ECHR implied the right to access to a court,859 and in Berchy alias Durham v the 
Netherlands the ECtHR held that disputes concerning parental authority are covered by article 
6 of the ECHR.860 The mandatory parenting plan, whilst not preventing access to the court, 
poses a barrier to parents approaching the court either to end a formal relationship, or, where 
there has been no formal relationship, to resolve a dispute regarding joint parental authority.861 
It has been argued, however, that article 815-6 DCCP, the so-called ‘escape clause’, guarantees 
the right to access to the court.862 Tomassen-van der Lans holds that, especially where there 
are no disputes between separating or divorcing parents, the mandatory parenting plan 
encroaches on the right to respect for private and family life as provided for in article 8 of the 
ECHR.863 

In research conducted over several years864 it was found that, since the introduction of the 
mandatory parenting plan and contrary to the aims of the 2009 Act,865 parental conflicts had 
increased since 2009, paternal contact had decreased, and certain problems experienced by the 
children of divorce, such as feelings of depression, were more prevalent.866 Ter Voert and 
																																																													
855 Article 815-3c DCCP. 
856 Tomassen-van der Lans M, (2015) supra 53. Referring to her discussions with a group of experts which 
consisted of judges and legal practitioners, Tomassen-van der Lans notes that the experts were of the view that 
child maintenance should not form part of a parenting plan and that contact and care arrangements should be 
agreed to first in order to settle the children and their parents. See Tomassen-van der Lans M, (2015) supra 66. 
857 Ibid. 
858 Article 6(1) of the ECHR provides as follows: ‘Everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law.’ Article 8(1) of the ECHR provides 
as follows: ‘Everyone has the right to respect for his private and family life, his home and his correspondence.’ 
See further chapter 2 para 2.3.2.2.a. 
859 Golder v United Kingdom Appl. No. 4451/70, 21 February 1975 para 35. 
860 Berchy alias Durham v The Netherlands Appl. No. 15666/02, 2 December 2004, para 3. 
861 Tomassen-van der Lans M, (2015) supra 154. 
862 Van der Lans M, (2011) supra 33. 
863 Tomassen-van der Lans M, (2015) supra 162. 
864 Spruijt E and Van der Valk IE, ‘Scholieren en Gezinnen: Een Lopend Langjarig Onderzoek’ Universiteit 
Utrecht (2013), available at http://www.wodc.nl/, accessed on 14 January 2018. The authors compared children 
whose parents were divorced between 2004-2008 and 2009-2013. 
865 Act of 27 November 2008. 
866 Spruijt E and Van der Valk IE, (2013) supra 22. As a possible explanation for the lack of decrease in parental 
conflict in the post-2009 group, the authors postulate that less time has passed for this group and that conflicts 
tend to reduce over time. The increase in depressive feelings among children may be as a result of the increase in 
parental conflict and due to the fact that in their case less time has passed since their parents’ divorce; in other 
words, the results may reflect a short-term result which may change as time passes, see Ter Voert MJ and Geurts 
T, (2013) supra 87. 
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Geurts support the generally accepted broad categories of divorcing or separating parents, 
namely those parents who wish to make arrangements for their children and manage to do this 
reasonably well; those high-conflict parents who are unable to come to any agreements (often 
referred to as a vechtscheiding); and those parents who lie somewhere between the first two 
categories and may require time and third-party assistance to reach agreements regarding their 
children.867 The third category is likely to benefit the most from the introduction of the 
mandatory parenting plan, since the first group in all probability will already have made their 
own arrangements about the children, while the second group will not be able to reach 
agreement on a parenting plan in any event.868 

In 2013 the LOVF made recommendations about the practical procedures to follow in 
developing the parenting plan.869 These include steps to be followed when a parent does not 
submit a parenting plan, both in instances where the divorce application is defended or 
undefended; steps to be followed when the parenting plan has been signed only by one parent; 
and recommendations on whether a divorce can be granted without a parenting plan. The LOVF 
recommends that, where the Dutch courts have no jurisdiction, a parenting plan is not required, 
but parents may voluntarily submit a parenting plan.870 Should the court find that arrangements 
made in a parenting plan appear not to be in the interests of the child or children involved, the 
court may request a hearing.871 

With regard to the participation of children in the consequences of their parents’ divorce, the 
LOVF recommends that children from the age of six years old should be involved and that 
children from the age of 12 should in each instance be called to a minderjarigenverhoor 
(hearing of a minor).872 With regard to the content of the parenting plan, the LOVF 
recommends concrete practical arrangements for the children, except when the children are 
older than 14 years – in such case, an indication that contact arrangements will be made in 
consultation with the child should be acceptable to the court.873 Where a child of 17 years old 
is involved, an arrangement similar to that for 14-year-olds is recommended, with the addition 
of including the child in specific arrangements regarding maintenance.874 

The Kinderombudsman recommends that the parenting plan not only contain quantitative but 
qualitative information about the way in which the children are raised, in addition to 
information about communication regarding the children and the inclusion of the children’s 

																																																													
867 Ter Voert MJ and Geurts T, (2013) supra 84. 
868 Ibid. For additional categories of parents likely or unlikely to draft parenting plans, see De Bruijn S et al., 
(2016) supra. 
869 Aanbevelingen van het LOVF over het Ouderschapsplan, Geldend per 1 januari 2013 (hereinafter 
Aanbevelingen), available at http://www.rechtspraak.nl/SiteCollectionDocuments/Aanbevelingen-LOVF-over-
ouderschapsplan.pdf, accessed on 14 January 2018. 
870 Aanbevelingen para 7. 
871 Aanbevelingen paras 7 and 10. 
872 Aanbevelingen para 6. Prior to the LOVF recommendations, the Rechtbank ‘s Gravenhage held that children 
as young as five should be included in discussions around their parents’ divorce in an age-appropriate manner. 
See in this regard the court’s decisions in ECLI:NL:RBSGR:2010:BL1926, ECLI:NL:RBSGR:2010:BL2091 and 
ECLI:NL:RBSGR:2010:BL1932. 
873 Aanbevelingen para 10. 
874 Aanbevelingen para 11. 
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views.875 The Kinderombudsman further recommends an annual review of the parenting plan, 
with there being a possibility to make amendments.876 A parenting plan is in any event not a 
static document and parents may well have to agree to changes from time to time or, if need 
be, approach the court in terms of article 1:253a-1 DCC.877 

3.4.5 Summary 

Over the past two decades, the Netherlands has had significant changes in legislation to do with 
children, their parents and the parent-child relationship. Since 1995, both parents and children 
have a reciprocal legal right to contact with each other.878 The introduction of the mandatory 
parenting plan in 2009 allows both parents to remain involved in the lives of their children 
post-divorce.879 There is an ongoing drive towards parental equality, and the 
meerouderschapsovereenkomst may even result in the prospect of a child having more than 
two parents.880 Child participation, however, remains problematic and is not in line with the 
provisions of the CRC,881 and although references to the best interests of the child are made 
throughout the DCC and DCCP, the wording creates the possibility that there may be degrees 
of best interest.882 

3.5 COMPARATIVE SYNTHESIS 

This section provides a comparative synthesis of legislative provisions and associated practice 
in South Africa and the Netherlands for protecting the rights of children, their parents, and the 
parent-child relationship post-divorce or -family separation. The focus here is on what these 
two jurisdictions have in common, where they differ and how they each match up with the 
requirements of the CRC.883 

3.5.1 Best interests of the child 

The international instrument entirely devoted to children’s rights is the CRC, to which both 
South Africa and the Netherlands are signatories; as such, article 3(1) of the CRC,884 which 
refers to the best interests of the child being ‘a primary consideration’, is binding on both 
countries. 

The South African Constitution relied heavily on the wording of the CRC in the drafting of its 
section 28, while section 28(2) imposes a stricter requirement than in the CRC, inasmuch as it 

																																																													
875 Baracs MN and Vreeburg-Van der Laan EJM, (2014) supra 34. 
876 Baracs MN and Vreeburg-Van der Laan EJM, (2014) supra 36. 
877 De Boer J, (2010) supra 497 [596b]. 
878 See paras 3.4.3.3 and 3.4.4.2 above. 
879 See para 3.4.4.3 above. 
880 See para 3.4.2.1 above. 
881 See paras 3.4.3.2 and 3.4.4.3 above. 
882 See para 3.4.3.1 above. 
883 Chapter 2 para 2.2.1.3. 
884 See chapter 2 para 2.2.1.3. 
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refers to the best interests of the child as being of ‘paramount importance’.885 This is echoed in 
section 9 of the Children’s Act.886 Moreover, South Africa has codified the best interests of the 
child by providing a list of factors in section 7 of the Children’s Act887 that have to be taken 
into consideration by South African courts whenever the Children’s Act requires that the best 
interests of the child standard has to be applied.888 

The Netherlands has adopted a different approach, and references to the best interests of the 
child are found throughout Book 1 DCC.889 Unlike the Children’s Act, the DCC does not 
provide a list of factors that have to be considered when the best interests of the child standard 
has to be applied. The DCC, however, instructs the Dutch courts to consider the best interests 
of the child as one of several factors when making decisions regarding, for example, the 
awarding of sole parental authority,890 contact between a child and her parents891 or the 
appointment of a bijzondere curator for a child.892 Despite the provisions of article 93 of the 
Dutch Constitution, there is uncertainty in the Netherlands about the direct applicability of 
article 3 of the CRC.893 

Although legislation in South Africa and the Netherlands protects the best interests of the child, 
it could be argued that the inclusion of section 7 of the Children’s Act has provided greater 
clarity for the courts on what is understood by the best interests of the child than the provisions 
found in the DCC. Furthermore, the wording used throughout the DCC is not uniform – for 
example, different adjectives are used in charaterising the best interests of the child, thereby 
creating the impression that there are varying degrees of ‘best’ interest. Both countries have 
determined that the best interests of the child can take preference over the interests of others, 
such as their parents,894 but also permit limitations on the best interests rights of the child.895 

In addition, the UN Committee on the Rights of the Child has taken the Netherlands to task for 
a lack of sufficient understanding of the right of a child to have his or her best interests taken 
into account.896 South Africa has thus far escaped criticism, since it is still awaiting the 
Committee’s observations on its combined second, third and fourth report which was submitted 
in April 2013.897 

Notwithstanding the different approaches to and definitions of the best interests of children 
found in each jurisdiction, legislation and case law in both South Africa and the Netherlands 
has ensured that in any decision involving a child, the best interests of the child have to, at the 
																																																													
885 See para 3.3.1 above. 
886 See para 3.3.3.1 above. The ACC, on the other hand, refers to he best interests of the child as ‘the primary 
consideration’; see chapter 2 para 2.3.1.3. 
887 Act 38 of 2005. See also para 3.3.3.1 above. 
888 See para 3.3.3.1 above. 
889 Book 1 DCC Personen- en Familierecht. See also para 3.4.3.1 above. 
890 Articles 1:251a-1a and 1:251a-1b DCC. 
891 Article 1:377c-2 DCC. 
892 Article 1:250 DCC. 
893 See para 3.4.3.1 above. 
894 See paras 3.3.3.1 (South Africa) and 3.4.3.1 (Netherlands) above. 
895 Section 6(2)(a) of Act 38 of 2005 and ECLI:NL:HR:2008: BC5901 para 3.3. 
896 Fourth Periodic Report of the Netherlands 8 June 2015. 
897 See para 3.3.1 above. 
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very least, be considered. Furthermore, in relation to disputes concerning children, both 
jurisdictions recognise that it is in the best interests of children that such disputes are resolved 
quickly: the DCC allows six weeks,898 while the Children’s Act stipulates that a delay in any 
action or decision must be avoided.899 

3.5.2 The voice of the child: children’s participation rights and the right to 
representation 

Whereas legislation in both South Africa and the Netherlands makes provision for child 
participation, the circumstances in which a child may participate differ in each jurisdiction.900 
The Children’s Act refers to ‘age, maturity and stage of development’,901 but sets no specific 
minimum age at which a child may be heard.902 This is in contrast with the DCC903 and the 
DCCP,904 where a child has to have reached the age of 12 years before he or she is entitled to 
make his or her views known.905 It remains at the discretion of the court to hear the views of a 
child younger than 12, 906 or to hear a child at all.907 

The imposition of an age limit at which a child may make its views known is not in accordance 
with the provisions of article 12(1) of the CRC, which requires that a child’s views must be 
given ‘due weight’ in accordance with the ‘age and maturity’ of the child.908 Not only does a 
child have the right to make his or her views known, but the Children’s Act also requires that 
the views expressed by the child must be given ‘due consideration’.909 There is no such explicit 
requirement in the DCC or the DCCP, but it is implied in, for example, articles 1:282-7c and 
1:377a-3c DCC.910 

Both South Africa and the Netherlands make provision for direct and indirect child 
participation. The Children’s Act911 and the South African Constitution912 make provision for 

																																																													
898 Article 1:253a-6 DCC. 
899 Section 6(4)(b) of Act 38 of 2005. 
900 See chapter 4 paras 4.2.3.3 (South Africa) and 4.2.4.4 (The Netherlands) for child participation in family 
mediation. 
901 Sections 10 and 31(1)(b) of Act 38 of 2005. See further para 3.3.3.2 above. 
902 All the African regional instruments, i.e. the Banyul Charter, the ACC and the AYC discussed in chapter 2 
paras 2.3.1.2 (the Banyul Charter), 2.3.1.3 (the ACC) and 2.3.1.4 (the AYC), provide for children’s participation 
rights – none of them contain an age limit for a child to have his or her views taken into consideration. 
903 For example, article 1:251a-4 DCC. 
904 Article 809(1) DCCP. 
905 Article 1:282-7c DCC, regarding a surname change which will be denied if a child older than 12 has not agreed 
thereto, and article 1:377a-3c DCC regarding the denial of a parent’s contact with a child if a child over the age 
of 12 has objected to such contact. 
906 Article 809(1) DCCP and article 1:251a-4 DCC. 
907 Article 809(1) DCCP. See further chapter 2 paras 2.3.2.2.h and 2.3.2.3.f for a summary of binding and non-
binding European regional instruments which make provision for the right of a child to be heard, with none of 
these containing a minimum age limit. 
908 See chapter 2 para 2.2.1.3. See also the right of the child to be heard, in chapter 2 paras 2.2.2.1 (the 1980 
Convention) and 2.2.2.2 (the 1996 Convention); none of these contain a minimum age for a child to be heard. 
909 Section 10 of Act 38 of 2005. 
910 See para 3.4.3.2 above. 
911 Section 14 of Act 38 of 2005. 
912 Sections 28(1)(h) and 34 of the South African Constitution. See para 3.3.1 above. 
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the appointment of a legal representative for a child. Such a representative can be a curator ad 
litem, a family advocate,913 or a private mental health practitioner.914 The DCC makes provision 
for the appointment of a bijzondere curator915 to represent the interests of a child and the 
National Ombudsman Act provides for the appointment of a Kinderombudsman.916 Both the 
Kinderombudsman and the UN Committee on the Rights of the Child, in their concluding 
observations on the Fourth Periodic Report on the Netherlands, expressed concern about the 
limited opportunities for children to participate in matters concerning them.917 Comments from 
the UN Committee on the Rights of the Child with regard to child participation in South Africa 
are awaited. 

Although both jurisdictions make provision for child participation, it appears that this does not 
always happen; as is evident from the case law, there are different approaches within the same 
jurisdictions, the courts have discretionary powers on whether to ‘hear’ a child or not, and there 
are no uniform procedures in either South Africa or the Netherlands for a child to address the 
court, either directly or indirectly, and thereby ensure that his or her views are heard and taken 
into consideration. 

3.5.3 The rights of children and parents to have contact with each other and 
the right to family life 

The right of children and parents to have contact with each other is a reciprocal right for which 
provision is made in both South African and Dutch law. The South African Constitution 
provides for a child’s right to family or parental care.918 The Children’s Act also makes 
provision for a parent’s responsibility and right to care for and maintain contact with a child.919 
Section 7 of the Children’s Act lists the need for a child to remain in the care of his or her 
parent, to maintain a connection with his or her family and to be brought up in a stable family 
environment as factors to be taken into account when decisions regarding the child’s best 
interests have to be made.920 The DCC also provides for a child’s right to be cared for by921 
and to have contact with922 its parents, as well as for a parent’s duty and right to care for his or 
her child.923 These provisions largely echo the provisions of articles 7(1) and 9 of the CRC with 
regard to the rights of a child to have contact with its parents.924 

																																																													
913 Appointed in terms of Act 24 of 1987. 
914 See paras 3.3.2.1.c and 3.3.3.2 above. See also chapter 4 paras 4.2.3.3 (South Africa) and 4.2.4.4 (the 
Netherlands) regarding child involvement in mediation. 
915 Article 1:250 DCC. See para 3.4.3.2 above. 
916 Chapter II(a) article 11 Act of 1 January 2015. 
917 See 3.3.3.2 above. 
918 Section 28(1)(b) of the Constitution. 
919 Sections 18(2)(a) and (b) of Act 38 of 2005. The Children’s Act provides definitions of both ‘care’ and 
‘contact’, see further para 3.3.3.3 above. 
920 Sections 7(1)(f) and (k) of Act 38 of 2005. 
921 Article 1:82 DCC. 
922 Article 1:377a-1 DCC. 
923 Article 1:247-1 DCC. 
924 See further chapter 2 para 2.4.5 for a comparative synthesis of international and regional instruments which 
provide protection of the right of a child to have contact with his parents and the right to family life. 
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The DCC, however, goes further than the Children’s Act in that, upon divorce or family 
separation, a child has a right to gelijkwaardige verzorging en opvoeding (equivalent care and 
upbringing) from both his or her parents.925 Furthermore, the DCC places a duty on a parent 
who, post-divorce or -family separation, does not have parental authority, to have contact with 
his or her child.926 No such duty exists in South Africa.927 Parents in the Netherlands are also 
by law obliged to promote the child’s bond with the other parent.928 The DCC has, furthermore, 
moved away from using terminology such as ‘contact’ and ‘contact arrangements’, referring 
instead to the ‘sharing of care and rearing tasks’ (verdeling van zorg- en opvoedingstaken).929 

There are additional similarities in both the Children’s Act and the DCC with regard to contact 
rights. First, both the Children’s Act930 and the DCC931 have included the child’s right of 
contact to persons other than his or her parents.932 Secondly, the Children’s Act933 and DCC934 
alike make provision for the temporary removal of a parent’s right to have contact with his or 
her child. Thirdly, both the Children’s Act935 and the DCCP936 list sanctions and penalties 
pertinent to a parent who does not abide by the contact arrangements or who frustrates the other 
parent’s contact rights.937 

3.5.4 Parental responsibilities and rights and equality between parents 

Both the Children’s Act938 and the DCC939 make provision for responsibilities and rights of 
parents with regard to their children.940 The Children’s Act provides a list of the parental 
responsibilities and rights a person may have in respect of a child, and in addition clarifies the 
position of biological mothers, married and unmarried fathers as well as any other person 
having an interest in the care, well-being and development of a child.941 Whereas the Children’s 
Act makes provision for full parental responsibilities and rights by both parents upon 
divorce,942 the Act also makes provision for a person who is not a parent to acquire specific or 
full parental responsibilities and rights in respect of a child and, moreover, for such a person to 
enter into a parental responsibilities and rights agreement with a parent.943 

																																																													
925 Article 1:247-4 DCC. See para 3.4.4.2 above. 
926 Article 1:377a-1 DCC. 
927 See para 3.3.3.3 above. 
928 Article 1:247-3 DCC. 
929 Article 1:253a-4 DCC. 
930 Sections 7(1)(f) and 23 of Act 38 of 2005 
931 Article 1:377a-1 DCC. 
932 See paras 3.3.3.3 (South Africa) and 3.4.4.2 (the Netherlands) above. 
933 Section 28 of Act 38 of 2005. 
934 Article 1:253a-2a DCC. 
935 Section 35 of Act 38 of 2005. 
936 Articles 812-2, 813-1c, 611a-1, 585b and 587 DCCP. 
937 See para 3.4.4.2 above. 
938 Section 18 of Act 38 of 2005. 
939 Article1:247 DCC. 
940 See paras 3.3.3.4 (South Africa) and 3.4.4 (the Netherlands) above. 
941 Sections 18-22 of Act 38 of 2005. See also para 3.3.3.4 above. 
942 Sections 19(1) and 20(a) and (b) of ct 38 of 2005. 
943 Article 22 of Act 38 of 2005. See also para 3.3.3.4 above. 
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The DCC does not use the term ‘parental responsibilities and rights’; the term ouderlijk gezag 
as it appears in the DCC is used as analogous to parental responsibilities and rights. In the 
Netherlands joint parental authority continues automatically upon divorce or family 
separation,944 unless a court deems it not to be in the best interests of a child or children 
concerned.945 Furthermore, joint parental authority does not depend on the marital status of a 
child’s parents at the time of divorce or family separation,946 and a person who is not a parent 
can also acquire parental authority.947 As with the Children’s Act, the DCC too provides a list 
of duties and rights of parents who have parental authority over a child.948 Both the Children’s 
Act949 and the DCC950 make provision for the termination, suspension, extension and restriction 
of parental responsibilities and rights or parental authority in respect of a child.951 

Both jurisdictions have experienced a drive towards equality between parents.952 Both South 
Africa and the Netherlands have put measures in place to prevent or reduce discrimination 
between parents on the basis of their gender. In South Africa, the Children’s Act makes 
reference to ‘co-holders of parental responsibilities and rights’,953 thereby placing the holders 
of parental responsibilities and rights on an equal footing.954 Furthermore, in South Africa the 
‘maternal preference rule’ has been abolished955 and marriage is no longer a requirement for 
equal parental rights and responsibilities.956 The DCC refers to gelijkwaardige verzorging en 
opvoeding,957 held by the Hoge Raad to mean that equality between parents is the point of 
departure.958 

3.5.5 Joint decision-making and parenting plans 

The Children’s Act requires that due consideration be given to the views of a child and the co-
holder of parental responsibilities and rights before certain ‘major’ decisions are made with 
regard to the child.959 Whereas the DCC does not make specific reference to joint decision-
making post-divorce or -family separation, the content of the parenting plan, as well as the 
MvT which accompanied the Bill regarding the introduction of the mandatory parenting 

																																																													
944 Article 1:251-2 DCC. See also para 3.4.2.1 above. 
945 Articles 1:251a-1 a and b DCC. 
946 Article 1:252-1 DCC. 
947 Articles 1:253sa-1 and 1:253t-1 DCC. 
948 Articles 1:247-1 to 3 DCC. 
949 Section 28 of Act 38 of 2005. 
950 Article 1:251a-1a and b, 1:252-2a to e and 1:266 to 1:269 DCC. 
951 See paras 3.3.3.4 (South Africa) and 3.4.4.1 (the Netherlands) above. 
952 See paras 3.3.3.4 and 3.3.3.5 (South Africa) and 3.4.2.1-3.4.2.3 (the Netherlands) above. 
953 Article 30 of Act 38 of 2005. 
954 See paras 3.3.3.4 (South Africa) and 3.4.2.2 (the Netherlands) above. 
955 See para 3.3.2.2.b above. 
956 See para 3.3.3.4 above. 
957 Article 1:247-4 DCC. 
958 ECLI:NL:HR:2010:BL7407 para 3.7.3. 
959 Section 31 of Act 38 of 2005. See also para 3.3.3.5 above. 
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plan,960 listed several aspects of the child’s life post-divorce or -family separation on which 
parents were required to reach agreement.961 

Both the Children’s Act and the DCCP make provision for parents to enter into a parenting 
plan post-divorce or -family separation, with a view to reduce post-divorce or -family 
separation conflict.962 The biggest difference between these two jurisdictions is that the 
parenting plan is optional in South Africa963 and mandatory in the Netherlands.964 However, 
should parents in South Africa wish to approach a court to assist them in resolving disputes 
regarding the exercise of the parental responsibilities and rights, they must first seek to agree 
on a parenting plan by seeking mediation or the assistance of a family advocate.965 In the 
Netherlands parents who wish to divorce, separate or end a registered partnership are obliged 
to submit a parenting plan together with their divorce petition.966 Parents need to indicate if 
there are any aspects that they could not agree on and provide the reasons therefore;967 
furthermore, the DCCP makes provision for a so-called ‘escape clause’968 by providing 
circumstances in which it is acceptable for parents not to agree on a parenting plan. Both the 
Children’s Act and the DCCP provide minimum requirements for the contents of a parenting 
plan969 that in both instances require the parents to indicate how and to what extent the children 
have been involved.970 

3.6 CONCLUDING REMARKS 

Whereas South Africa and the Netherlands have placed their emphasis differently in regard to 
those aspects of children’s and parents’ rights discussed above, it remains the case that both 
jurisdictions recognise the importance of the best interests of the child standard, the right of a 
child to participate in matters concerning him or her and to have his or her views heard, and 
the reciprocal right of parents and children to have contact with each other. Both South Africa 
and the Netherlands abide to a greater or lesser degree to the international and regional 
instruments that bind them. Furthermore, both jurisdictions strive towards equality between 
parents and acknowledge the on-going relationship parents have with their child or children 
post-divorce or -family separation, irrespective of who has, or how many people have, parental 
responsibilities and rights in respect of a child. In order to promote this ongoing relationship, 
both South Africa and the Netherlands have included a parenting plan, optional or mandatory, 
in their legislation with a view to minimising or at least reducing post-divorce or -family 
separation conflict. 

																																																													
960 Kamerstukken II 2004/05 30 145 nr. 3 (MvT) 4-5. 
961 See para 3.4.4.3 above. 
962 See paras 3.3.3.5 (South Africa) and 3.4.4.3 (the Netherlands) above. 
963 Section 33 of Act 38 of 2005. 
964 Article 815 DCCP. 
965 Section 33(2) of Act 38 of 2005. See also chapter 4 para 4.2.3.3. 
966 Article 815-2 DCCP. 
967 Article 815-4 DCCP. 
968 Article 815-6 DCCP. 
969 Article 815-3 DCCP and section 33 of Act 38 of 2005. 
970 Article 815-4 DCCP and Form 9 to Regulation 10 under Act 38 of 2005. See also chapter 4 para 4.2.5.3 
regarding child involvement in family mediation in both jurisdictions. 
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Chapter 4:  
ADR MECHANISMS IN THE CONTEXT OF 
DIVORCE OR FAMILY SEPARATION (EXCLUDING 
PARENTING COORDINATION) AVAILABLE IN 
SOUTH AFRICA AND THE NETHERLANDS 

4.1 INTRODUCTION 

The provision for joint decision-making and joint parental responsibilities and rights with 
regard to care of and contact with children frequently results in disputes arising upon and/or 
post-divorce or -family separation.1 These disputes can be resolved through litigation or the 
implementation of ADR mechanisms.2 Litigation is costly and time-consuming and frequently 
does not serve the best interests of children.3 ADR mechanisms offer an alternative to litigation. 

This chapter discusses existing ADR legislation, services, mechanisms and initiatives, in the 
context of the consequences of divorce or family separation, as provided for in South Africa 
and the Netherlands. Furthermore, the chapter explores the extent to which these processes 
support children’s and parents’ responsibilities and rights4 and provide solutions to disputes 
upon or post-divorce or -family separation. Three ADR mechanisms come under the spotlight: 
mediation, referred to as ‘bemiddeling’5 in the Netherlands; collaborative divorce, known as 
‘overlegscheiding’6 in the Netherlands; and arbitration.7 

These ADR processes are explored first by providing definitions as well as advantages of and 
objections to each mechanism as found in the literature of both jurisdictions. Thereafter, the 
development of each ADR process in the context of divorce or family separation in South 
Africa and the Netherlands is described separately.8 Each ADR process is then discussed in the 
context of existing and/or proposed legislation and case law. Furthermore, the participation of 

																																																													
1 See chapter 3 para 3.5.5. 
2 See in this regard also the provision for ADR mechanisms in international and regional instruments, chapter 2 
para 2.4.7. 
3 Fidler BJ and Epstein P, ‘Parenting Coordination in Canada: An Overview of Legal and Practice Issues’ Journal 
of Child Custody (2008) 5(1/2) 56; De Jong M, ‘An Acceptable, Applicable and Accessible Family-law System 
for South Africa – Some Suggestions Concerning a Family Court and Family Mediation’ TSAR (2005) 1 33. See 
further chapter 5 paras 5.1 and 5.11. 
4 See chapter 3 para 3.5. 
5 Brenninkmeijer A, ‘Toepassingen’ in Brenninkmeijer A, Bonenkamp D, Van Oyen K and Prein H (eds) 
Handboek Mediation (2013) 402. In 2003 the WODC indicated a preference for the word ‘mediation’; WODC 
project 210 ‘Ruimte voor Mediation’ (hereinafter WODC project 210) (2003) 23. 
6 Baanders A, ‘Leren van Collaborative Divorce voor Collaborative Practice in de Zakelijke Sfeer’ Nederlands-
Vlaams Tijdschrift voor Mediation en Conflictmanagement (2013) 17(1) 6. 
7 Although the ADR mechanisms can be applied in various settings such as commercial and labour disputes, this 
chapter discusses the ADR mechanisms only in the context of divorce or family separation. 
8 See chapter 1 para 1.6.1 for the motivation for using both the simultaneous and successive comparison methods 
used in this chapter. 
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children in these dispute resolution mechanisms in each jurisdiction is examined.9 The 
professional organisations that promote ADR mechanisms are considered in order to determine 
the practice, promotion and infrastructure of the ADR processes available in each jurisdiction. 
Finally, the operation of each of the ADR mechanisms in South Africa and the Netherlands is 
compared. 

The emphasis in this chapter is on the practical operation of the different ADR mechanisms in 
South Africa and the Netherlands and the extent to which each ADR mechanism fulfils the 
dispute resolution needs of families upon or post-divorce or -family separation. These ADR 
mechanisms are investigated in order to consider whether a fourth ADR process, referred to as 
parenting coordination – available in South Africa but not yet available in the Netherlands – is 
more suitable and could be incorporated in the Dutch legal system.10 

4.2 MEDIATION 

In this section, definitions of mediation in South African and Dutch legislation, offered by 
mediation organisations and found in the literature, are provided with a view to distilling the 
key elements of mediation in these two jurisdictions into a working definition of mediation in 
the context of family separation or divorce. Thereafter the advantages of and objections to 
mediation as provided in the literature are discussed. Lastly, family mediation in South Africa 
is compared with that in the Netherlands. 

4.2.1 Definitions and key elements 

The definitions offered below have been selected on the basis that each definition emphasises 
slightly different aspects of mediation. Legal definitions of mediation have been provided by 
both South Africa, and the Netherlands. In South Africa, chapter 2 of the Rules Regulating the 
Conduct of the Proceedings of the Magistrates Courts of South Africa11 provides the following 
definition of mediation: 

“[M]ediation” means the process by which a mediator assists the parties in 
actual or potential litigation to resolve the dispute between them by 
facilitating discussions between the parties, assisting them in identifying 
issues, clarifying priorities, exploring areas of compromise and generating 
options in an attempt to resolve the dispute.12 

Article 1 of the Wet implementatie richtlijn nr. 2008/52/EG13 defines mediation as 

																																																													
9 See chapter 3 paras 3.3.3.1 (South Africa) and 3.4.3.2 (the Netherlands) with regard to children’s participation 
rights in these jurisdictions. 
10 Parenting coordination is discussed in chapter 5. 
11 GN R183 in Government Gazette No 37448 of 18-03-14, available at 
http://www.justice.gov.za/legislation/notices/2014/2014-03-18-gg37448_rg10151_gon183-rules-mc.pdf, 
accessed on 14 January 2018. 
12 Rule 73 of Act 107 of 1985 as amended. 
13 For more information on the Mediation Directive, see chapter 2 para 2.3.2.2.g. 
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een gestructureerde procedure, ongeacht de benaming, waarin twee of meer 
partijen bij een geschil zelf pogen om op vrijwillige basis met de hulp van 
een mediator hun geschillen te schikken.14 

Mediation naast Rechtspraak (Mediation alongside Adjudication), a document produced by 
the Raad voor de rechtspraak (Council for Adjudication),15 defines mediation as a way of 
resolving conflicts in which parties try to reach agreement via mediation (bemiddeling) 
conducted by an independent third party, the mediator.16 The Wet op de Rechtsbijstand (Legal 
Aid Act) defines mediation as follows: 

[H]et bemiddelen in een geschil waarbij een neutrale 
bemiddelingsdeskundige de onderhandelingen tussen de rechtzoekende en 
zijn wederpartij begeleidt teneinde vanuit hun werkelijke belangen tot 
gezamenlijk gedragen en voor ieder van hen optimale resultaten te komen.17 

With regard to mediation organisations, FAMAC18 provides the following definition of family 
mediation: 

Mediation involves families in conflict working out arrangements for 
themselves and their children with the help of neutral and skilled mediators. 
The aim of mediation is to reach an agreement which is mutually acceptable 
to the parties within the broad range of that which a court would be likely to 
approve.19 

The Nederlands Mediation Instituut (NMI)20 published a professional profile for family 
mediators in 2010 in which family mediation is defined as ‘professionele begeleiding bieden 
aan gezins- en familieleden zodat zij zelf zoveel mogelijk hun onderlinge problemen 
(familiekwesties) op kunnen lossen’.21 The NMI goes on to explain that the term 

																																																													
14 Article 1 Wet van 15 november 2012. The definition is translated as follows: mediation is defined as ‘a 
structured procedure, irrespective of the designation, in which two or more parties to a dispute attempt to, 
voluntarily with the assistance of a mediator, settle the dispute’. 
15 The Raad voor de rechtspraak represents the interests of the courts in the political arena, national administration 
and government; description available at https://www.rechtspraak.nl/Organisatie-en-contact/Organisatie/Raad-
voor-de-rechtspraak, accessed on 18 January 2018. 
16 Full text of Mediation naast Rechtspraak is available at 
https://www.rechtspraak.nl/SiteCollectionDocuments/R021-mediation-naast-familiezaken.pdf, accessed on 18 
January 2018. This website is aimed at the lay person and provides information about the law and legal procedures 
in the Netherlands. 
17 Article 1, Begripsbepalingen (definitions) Wet van 23 december 1993. The definition is translated as follows: 
mediation is defined as ‘mediating a dispute in which a neutral mediation expert guides the negotiations between 
the litigant and the other party in order to, taking into account their true interests, collectively achieve optimal 
results for each of them’. This definition is very similar to the definition offered by Brenninkmeijer: see 
Brenninkmeijer A, ‘Mediation’ in Brenninkmeijer A et al. (eds) Handboek Mediation (2013) 31. In its 2003 report 
‘Ruimte voor Mediation’ the WODC also used the same definition; see further para 4.2.4.1. 
18 See further para 4.2.3.4 below. 
19 Definition obtained from the FAMA website, available at https://www.famac.co.za/mediation, accessed on 18 
January 2018. 
20 Now known as the Mediation Federation of the Netherlands (MfN), see further para 4.2.5.1 below. 
21 Bijlage 3, Eindrapportage Echtscheidingswerkgroep 3 versie 1.0 (2010) 10. The English translation of the role 
of the family mediator is as follows: ‘to offer professional support to family members in order that they can resolve 
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‘familiekwesties’ (family matters) include agreeing on contact and care arrangements;22 the 
completion of the parenting plan;23 the consequences of ending a marriage, registered 
partnership or cohabitation arrangement; settlement of the estate (‘nalatenschappen’) and any 
other family conflicts.24 

The mediation literature in South Africa has also provided several definitions of mediation. 
Van Zyl defines family mediation as 

a co-operative process whereby the disputing parties attempt to reach a 
mutually acceptable agreement or settlement on specific issues, or, failing 
agreement or settlement, at least to reduce conflict. A third party, the 
mediator, participates in the discussions, assists the parties, may act as a 
facilitator and even as a leader in negotiations but does not make decisions 
for the parties.25 

Since all decisions taken in mediation require the endorsement of the court, mediation can be 
described as an opportunity for parents to try to resolve their own private and intimate problems 
before going to court.26 Sinclair and Bonthuys describe mediation rather summarily as ‘the 
voluntary relinquishing of legal rights in favour of reaching a compromise’.27 

In the Netherlands, Chin-a-Fat proposes the following definition of divorce mediation: 

Mediation is de interventie van een neutrale derde partij die, optredend op 
het verzoek van partijen zelf of op verwijzing door een rechter, hen 
behulpzaam is bij het afbakenen van het conflict, bij het vaststellen van de 
behoeften en wensen van partijen en bij het bereiken van een acceptabele 
oplossing van hun conflict.28 

Based on the information and various definitions provided above, the following working 
definition of mediation in the context of divorcing or separating families will be used: 
Mediation involves a neutral skilled third party, the mediator, who does not have decision-

																																																													
their mutual problems by themselves as far as possible’. The English language uses the same word, ‘family’, for 
‘gezin’ (immediate family) and ‘familie’ (family in the broader context). 
22 See chapter 3 para 3.4.3.3 for more information on contact and care arrangements in the Netherlands. 
23 See chapter 3 para 3.4..4.3 for more information on parenting plans in the Netherlands. 
24 Bijlage 3, Eindrapportage Echtscheidingswerkgroep 3 versie 1.0 (2010) 10. 
25 De Jong M, ‘Family Mediation’ in Davel CJ (ed) Introduction to Child Law in South Africa (2000) 91. 
26 De Jong M, ‘A Pragmatic Look at Mediation as an Alternative to Divorce Litigation’ TSAR (2010) 3 522. 
27 Sinclair J and Bonthuys E, ‘The Law of Persons and Family Law’ Annual Survey of South African Law (2003) 
203. 
28 Chin-a-Fat BES, Scheiden: (ter)echter zonder rechter? Een Onderzoek Naar de Meerwaarde van 
Scheidingsbemiddeling (2004) 4. The definition is translated as follows: ‘Mediation is the intervention of a neutral 
third party who, acting upon request of the parties themselves or upon referral from a judge, assists them to 
demarcate the conflict, to ascertain the needs and wishes of the parties and to reach an acceptable solution to their 
conflict.’ 
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making powers and whose role is to facilitate negotiations and assist parties to find solutions 
to their dispute(s). Mediation is confidential and generally voluntary.29 

Furthermore, a reading of the mediation literature in South Africa, the Netherlands and 
elsewhere provides the following key elements or features of family mediation: 

• the involvement of a neutral and skilled third party, the mediator, who assists the parents 
to find a solution to their dispute(s) and who has no adjudicatory powers;30 

• a regard for the parties as independent participants who are therefore able to decide for 
themselves what is in their own best interests; 31 

• an emphasis on the self-determination of the parties to solve their dispute(s);32 

• the fact that mediation is (generally) a voluntary arrangement and can be ended at any 
time by either party;33 

• the emphasis is on cooperation rather than competition; 34 

• the fact that mediation is confidential;35 

• the fact that the mediation process is flexible and creative and can be adapted according 
to the context of the disputes and the needs of the parties;36 

• a consideration of all aspects of the conflict, independent of their legal relevance;37 

• a multidisciplinary character in service of what is regarded as a socio-legal process;38 

• the fact that divorce and family mediation operates under the aegis of the law,39 a 
situation often referred to as ‘bargaining in the shadow of the law’;40 

																																																													
29 See however para 4.2.3.2 for a discussion of mandatory mediation in South Africa. It is important to note that 
whilst the referral to mediation may be mandatory, this does not imply that a mediated agreement must be reached. 
30 Van Zyl L, (2000) supra 91. 
31 De Jong M, ‘Mediation and Other Appropriate Forms of Alternative Dispute Resolution upon Divorce’ in 
Heaton J (ed) The Law of Divorce and Dissolution of Life Partnerships in South Africa (2014) 583. 
32 Ibid.; Bijlage 3, Eindrapportage Echtscheidingswerkgroep 3 versie 1.0 (2010) 10. 
33 Van Zyl L, Divorce Mediation and the Best Interests of the Child (1997) 142. See also O’Leary J, Mediation in 
Family and Divorce Disputes (2014) 3-4. The voluntary nature of mediation has been challenged in court in the 
Netherlands; see para 4.2.4.2. South African legislation and subordinate legislation make provision for voluntary 
and mandatory mediation; see para 4.2.3.2 below. 
34 De Jong M, (2014) supra 584. 
35 Ibid.; O’Leary J, (2014) supra 5. The confidentiality of mediation has been challenged in court in the 
Netherlands; see para 4.2.4.2 below. 
36 De Jong M, ‘Judicial Stamp of Approval for Divorce and Family Mediation in South Africa’ (hereinafter 
THRHR) THRHR (2005) 68 96. 
37 De Jong M, (2014) supra 584. 
38 Brenninkmeijer A, (2013) supra 25; De Jong M, (2014) supra 583. 
39 De Jong M, (2010) supra 519. 
40 Mnookin RH and Kornhauser L, ‘Bargaining in the Shadow of the Law: The Case of Divorce’ The Yale Law 
Journal (1979) 88 950-997. The word ‘mediation’ is not used in the article; reference is made to ‘private ordering’. 
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• the requirement of a mediation agreement before the process is started;41 

• the fact that a successful mediation includes a settlement agreement of all or some of 
the disputes (vaststellingsovereenkomst);42 and 

• the fact that there are different styles of mediation that can be implemented depending 
on the circumstances of the mediation, the type of dispute and the personal style of the 
mediator.43 

Although the basic principles applicable to mediation remain the same irrespective of the 
context in which mediation occurs, divorce mediation is differentiated from other forms of 
mediation in that minor children are frequently involved in the dispute(s) and the parties to the 
mediation, the parents, need to have an ongoing (parental) relationship once the mediation has 
been completed. Mediation may therefore also be required on an ongoing basis, such as when 
parents cannot agree on adjustments to be made to their parenting plan44 which, by its very 
nature, requires adjustments to be made as the children’s and parents’ needs and circumstances 
change. 

Divorce mediation also frequently takes place in the context of extreme emotions and volatility 
of one or both parties and, additionally, power imbalances may occur.45 The divorce or family 
separation mediator hence needs an understanding of psychological and sociological factors 
impacting on divorce or separation as well as legal knowledge that includes understanding of 
national legislation and the proprietary consequences of divorce or separation.46 

Legal representation, although encouraged in mediation, may be unaffordable for many 
participants in divorce mediation. It is, however, the duty of the mediator to provide the parents 
with objective information on the legal position in respect of their disputes.47 It is important to 
bear in mind that there is judicial oversight to any mediated agreement before a divorce can be 
granted.48 

4.2.2 Advantages of and objections to mediation 

The literature indicates the many advantages of mediation, but also highlights situations in 
which it may not be appropriate. Its advantages are discussed first, followed by objections that 
have been made to it; thereafter, some responses are offered to those objections. 

																																																													
41 Schutte E and Spierdijk J, ‘Juridische Aspecten’ in Brenninkmeijer A, Bonenkamp D, Van Oyen K and Prein 
H (eds) Handboek Mediation (2013) 313. 
42 Schutte E and Spierdijk J, (2013) supra 319. 
43 Badenhorst L, ‘Facilitative Mediation: Seeing More than the Tip of the Iceberg’ De Rebus, (2014) March 30-
31; Issue Paper 31 of the SALRC 177 – 181, available at 
http://www.justice.gov.za/salrc/ipapers/ip31_prj100d.pdf, accessed on 18 January 2018; Van Muijden MS, 
Mediation en de Vaststellingsovereenkomst (2007) 22-26; De Jong M, (2014) supra 591-598. 
44 See further chapter 3 paras 3.3.3.5 (South Africa) and 3.4.5.3 (the Netherlands). 
45 Chin-a-Fat BES, ‘(Echt)scheiding’ in Brenninkmeijer A, Bonenkamp D, Van Oyen K and Prein H (eds) 
Handboek Mediation (2013) 407. 
46 Bijlage 3, Eindrapportage Echtscheidingswerkgroep 3 versie 1.0 (2010) 10-13. 
47 De Jong M, THRHR (2005) supra 102. 
48 Ibid. 
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A key advantage is that mediation provides divorcing or separating parents with greater control 
over the consequences of their divorce or separation, in that they themselves can make the 
important decisions relating to their divorce.49 In turn, retention of control over their own 
affairs can assist the parties to recover their self-respect and dignity.50 The communication 
between divorcing or separating parents is also improved by mediation, which is likely to 
encourage cooperation between them and reduce conflict as well.51 Mediation furthermore 
allows the parents to deal not only with the legal aspects of divorce or separation, but also with 
other factors of divorce or separation, such as underlying emotional issues.52 In addition, 
mediation is regarded as more accessible and less threatening than litigation and is able to take 
religious and cultural differences into account.53 For the parties, mediation is generally less 
costly and a settlement can be reached in less time than if the parties were to enter into 
litigation.54 A mediated agreement is also longer-lasting than an agreement reached through an 
adversarial procedure.55 Decisions reached in mediation are made by those who have to live 
with it, rather than by a third party, and therefore the parties are more likely to adhere to 
decisions reached in mediation.56 The additional advantages of mediation are that it reduces 
the burden of the court and encourages divorce lawyers to change their focus from negotiating 
a ‘best deal’ for the client to seeking a ‘fair settlement’ for them.57 

A child’s right to parental care is provided for in international and regional instruments such 
as the CRC,58 the ICCPR,59 the ACC60 and the ECHR,61 as well as in national legislation such 
as the Children’s Act,62 the (South African) Constitution63 and the DCC.64 Mediation enhances 
this right in that a mediated divorce or separation has a greater chance of ensuring the continued 
involvement of both parents in the life of the child post-divorce or -family separation and 
improves the likelihood of children maintaining a meaningful relationship with both parents 
after divorce or separation.65 

																																																													
49 De Jong M, THRHR (2005) supra 96; Van Zyl L, (1997) supra 179. 
50 Pali B and Voet S, Family Mediation in International Family Conflicts: The European Context (2013) 29. 
51 De Jong M, THRHR (2005) supra 96; Van Zyl L, (1997) supra 179 
52 De Jong M, THRHR (2005) supra 97. 
53 Ibid. 
54 Ibid. See also MB v NB 2010 3 SA 220 (GSJ) 238E-G; Chin-a-Fat BES ‘Scheiden Anno 2011: Over 
Depolarisering, Mediation en Overlegscheiding’ Justitiele Verkeningen (2011) 6 41. 
55 Van Zyl L, (2000) supra 95; Van Zyl L, (1997) supra 179. 
56 Pali B and Voet S, (2013) supra 29. 
57 De Jong M, THRHR (2005) supra 98-99. 
58 Article 7 of the CRC. See chapter 2 para 2.2.1.3. 
59 Articles 23 and 24 of the ICCPR. See chapter 2 para 2.2.1.2. 
60 Article 19 of the ACC. See chapter 2 para 2.3.1.3. 
61 Article 8 of the ECHR. See chapter 2 para 2.3.2.2.a. 
62 Section 2(b)(1) of Act 38 of 2005. See chapter 3 para 3.3.3.3. 
63 Section 28(1)(b) of Act 108 of 1996. See chapter 3 para 3.3.1. 
64 For example, articles 1:82, 1:247-4 and 1:377a-1 DCC. See further chapter 3 para 3.4.3.3. 
65 De Jong M, THRHR (2005) supra 98. For more information regarding a child’s right to parental care and family 
life, see chapter 3 paras 3.3.3.3 (South Africa) and 3.4.3.3 (the Netherlands). 
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Caution is, however, required against creating a distorted picture of the advantages of 
mediation by comparing mediation with litigation in opposed divorces, since these only 
represent a very small percentage of divorces in South Africa.66 

One of the objections to mediation relates to potential inequality in the bargaining power of the 
disputing parents,67 inequalities that could be reinforced by the inherent power imbalance 
between men and women in society.68 However, it can be said against this objection that easily 
accessible court procedures and a skilful mediator can mitigate against inequality in the power 
positions of the parties.69 A further example of a power imbalance is found in cases where 
family violence70 occurs. In these cases, mediation can nevertheless be used effectively because 
mediation provides a ‘comfortable atmosphere’ in which the abuse can be discussed rather than 
that the abused spouse is ‘humiliate[d] and discredit[ed]’ in the adversarial court process.71 
Furthermore, the caucus method of mediation, where sessions are held with the parties 
separately, or activist or advocacy mediation, in which the mediator actively strives to protect 
the rights of victims of domestic violence, can also be used in cases where there are allegations 
of family violence or power imbalances.72 

The potential lack of neutrality and impartiality of mediators who may be influenced by their 
own cultural background, education and training can also be seen as a disadvantage of 
mediation. This can, however, be remedied by ensuring that mediators are sufficiently trained 
in the value systems of different cultures.73 The development of proper standardised training 
courses for all mediators irrespective of their professional background can further assist to 
address this concern.74 

An additional criticism of mediation is that procedural rights such as the disclosure of all 
relevant documents and the testing of evidence are not part of mediation. However, in 
unopposed divorces, which, as stated above, constitute the vast majority of South African 
divorces, these procedural safeguards are not enforced in any event.75 The mere knowledge 
that the court will conclude an agreement for the parents if they cannot reach agreement in 

																																																													
66 Van Zyl L, (1997) supra 175. 
67 De Jong M, THRHR (2005) supra 99. 
68 Van Zyl L, (1997) supra 202. See also De Jong M, ‘International Trends in Family Mediation – Are We Still 
on Track?’ (hereinafter THRHR) THRHR (2008) 71 455. 
69 De Jong M, THRHR (2005) supra 99; Jagtenberg R and De Roo A, ‘Frame for a Dutch Portrait of Mediation: 
Customised Conflict Resolution: Court-connected mediation in the Netherlands: 1999-2009 Judiciary Quarterly 
(2011) 21-22. In this article, Jagtenberg and De Roo discuss mediation in general and not family mediation in 
particular; however, their views can be applied as well to the latter. 
70 See in this regard the Family Violence Act 116 of 1998, which contains a broad definition of family violence 
that includes physical, financial, emotional, familial and sexual abuse as well as harassment, intimidation and 
stalking. 
71 De Jong M, THRHR (2005) supra 100. 
72 De Jong M, THRHR (2008) supra 472; De Jong M, (2014) supra 595. 
73 De Jong M, THRHR (2005) supra 101. 
74 Ibid. 
75 De Jong M, THRHR (2005) supra 101-102. 
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mediation should be sufficient motivation for the parents to disclose documentation and 
information openly and honestly.76 

Due to the informal and confidential nature of mediation, a mediated agreement does not set 
any kind of precedent, and parties to a mediation can therefore not rely on past mediation 
agreements to guide them in what to expect from their mediation. In the same vein, there is no 
form of public control over mediation agreements, other than the disciplinary procedures which 
form part of the structures of the individual mediation organisations.77 Again, the 
counterargument to this criticism is the right of the parties of access to the courts. Furthermore, 
the setting of national standards by organisations like National Accreditation Board for Family 
Mediators (NABFAM) in South Africa78 and the Mediation Federation of the Netherlands 
(MfN) in the Netherlands,79 have gone a long way in ensuring that mediators accredited with 
these organisations offer a professional service. 

In instances where mediation fails and no agreement is reached, or in instances where only 
partial agreement is reached, parties may feel they have wasted their time and money since 
they now have to go to court for a judicial settlement of their dispute.80 This may well be true; 
however, as pointed out above, the very thought that they may have their dispute settled in 
court, with the concomitant expense of time and money, may encourage parties to reach 
agreement in mediation. Careful screening of whether the dispute is suitable for mediation may 
further reduce the chances of failure. 

In conclusion, there appear to be many advantages of mediation as well as remedies for each 
objection to or criticism of mediation. However, to quote De Roo and Jagtenberg, ‘mediation 
can only be truly facilitative, if it is structured against the backdrop of an accessible legal 
system. It should not be mediation or law. It should be mediation and law’.81 

4.2.3 Family mediation in South Africa 

4.2.3.1 Development 

For a while now there has been an acknowledgement that the adversarial system of litigation 
in South African courts is not the optimal way of dealing with divorce or family separation and 
that it keeps the focus away from the children involved in the divorce.82 Robinson provides 
cogent reasons in support of this argument. He argues that the adversarial system is outcomes-

																																																													
76 Ibid. 
77 See paras 4.2.3.4 (South Africa) and 4.2.4.5 (the Netherlands) below. 
78 See para 4.2.3.4 below. 
79 See para 4.2.4.5 below. 
80 Baarsma B and Barendrecht M, ‘Mediation 2.0’ NJB (2012) 87/32 2240, Doek J and Chin-a-Fat BES, 
‘Kostenbesparing van Scheidingsbemiddeling’ FJR (2003) 20 81. 
81 De Roo A and Jagtenberg R, ‘Mediation in the Netherlands: Past – Present – Future’ EJCL (2002) 6(4) 145. 
82 De Jong M, TSAR (2005) supra 33. See also Scherrer R, Louw DA and Esterhuyse KGF, ‘Mental Heath 
Workers’ and Legal Professionals’ Perception and Experience of the Family Advocate System’ International 
Journal of the Sociology of Law (2004) 32 144; Van Zyl L, (1997) supra 105; Smith J in G v G 2003 (5) SA 396 
(ZH) 412A-E and Van Zyl ADJP in Ex parte Le Grange and Another; Le Grange v Le Grange 2013 (6) SA 28 
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based and not focused on the unique and personal nature of the (family) relationship or the best 
interests of the child; that the adversarial system, which is antagonistic by its very nature, does 
not promote the best interests of the child; that the possibility exists that salient information is 
not put before the court; and that the first point of contact for a disputing family is a lawyer and 
not someone from the so-called helping professions, which the author regards as more 
appropriate.83 Robinson correctly states that the fact that important information regarding a 
child can be withheld from the court in the adversarial system, is irreconcilable with the status 
of the High Court as the upper guardian of all minor children within its jurisdiction.84 

Some thirty years ago Scott-MacNab and Mowatt published an article predicting a ‘natural and 
evolutionary’ development of mediation in South Africa.85 Regrettably, the development of 
mediation as an ADR mechanism has not gained the impetus that was predicted. As recently 
as 2005, De Jong described divorce and family mediation as still being in a ‘developmental 
phase’,86 and in 2014, Rycroft commented that ‘a general culture of mediation has yet to take 
root in South Africa’.87 Against this rather bleak backdrop, Western-style mediation 
nevertheless began gaining traction in South Africa during the 1990s with the establishment of 
organisations aimed at family law mediation.88 By the turn of the century, courts began 
ordering disputing parents to enter into mediation.89 

The South African government has launched two mediation pilot projects. In 2008 a pilot 
project to promote mediation in two maintenance courts was launched by the then Department 
of Justice and Constitutional Development,90 with the project including mediation training of 
court officials.91 The pilot was accompanied with qualitative and quantitative research which 
determined that both the court officials and the users’ experiences of mediation was on the 
whole positive; it was recommended that the mediation training programme should be rolled 
out countrywide.92 The pilot was followed up by the ‘Kha Ri Unde’ (let us pay maintenance) 
project in 2013. The aim of this project is to streamline the payment of maintenance and 
includes mediation.93 In 2014 another pilot project involving voluntary court-annexed 
mediation for civil and commercial disputes was introduced by the Rules Board in certain 
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magisterial districts in South Africa.94 The voluntary court-annexed mediation rules will be 
discussed in more detail below.95 

It is, furthermore, necessary to draw a distinction between ‘Western-style’ and ‘African-style’ 
mediation and to reflect on the essence of African-style group mediation.96 Mediation has 
always formed an integral part of the traditions of the indigenous population groups of Africa, 
which includes South Africa, and plays a very important role in the resolution of family 
disputes in African culture.97 Dispute resolution in an African context, sometimes referred to 
as African dispute resolution (AfDR), has to be seen in a social or group context, and the 
settlement process is determined by the relationships between the parties.98 African-style 
mediation is future-oriented and focused on improving relationships rather than merely 
resolving a dispute.99 The essence of African dispute settlement is reconciliation100 and the 
restoration of harmony within the group,101 thereby restoring social equilibrium102 and 
maintaining social cohesion.103 In African-style mediation, mediators function in different roles 
and shift their approach or emphasis depending on the social context in which the mediation 
takes place.104 Unlike Western-style mediators, who tend to have received mediation training 
and have no prior relationship with the parties, African-style mediators are not trained 
individuals but respected elders known to everyone in the community.105 

It is important to appreciate the influence of ubuntu106 values on African-style group 
mediation.107 Ubuntu has been described as ‘a cultural world-view that tries to capture the 
essence of what it means to be human’ or, ‘umuntu ngumuntu ngabantu’ (a person is a person 
through other people).108 According to the concept of ubuntu, each member of the community 

																																																													
94 Department of Justice and Constitutional Development Rules Board for Courts of Law Act 107 of 1985: Rules 
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97 South African Law Commission Issue Paper 8 Project 94 ‘Alternative Dispute Resolution’ 16, available at 
http://www.justice.gov.za/salrc/reports/r_prj94_july1998.pdf, accessed on 18 January 2018. 
98 Boniface AE, (2012) supra 382. See also Choudree RBG, ‘Traditions of Conflict Resolution in South Africa’ 
Afr. J. Confl. Resolut. (1999) 11. 
99 Malan J, Conflict Resolution: Wisdom from Africa (1997) 27. 
100 Choudree RBG, (1999) supra 10. 
101 Dlamini CRM, ‘The Role of Customary Law in Meeting Social Needs’ AJ 1991 83. 
102 Boniface AE, (2012) supra 383. See also chapter 3 section 3.2.1 regarding customary law which has similar 
principles to African-style mediation. 
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is linked to each of the disputants, victim and perpetrator alike.109 The disputing individual 
therefore transforms the social group into a disputing group.110 In S v Makwanyane and 
Another,111 a case heard in the CC which ruled the death penalty unconstitutional, Langa J, in 
concurring with Chaskalson P,112 referred to an outstanding feature of ubuntu as being the value 
it puts on life and human dignity, describing ubuntu as ‘[recognising] a person’s status as a 
human being, entitled to unconditional respect, dignity, value and acceptance from the 
members of the community such person happens to be part of’.113 Mokgoro J, also concurring 
with Chaskalson P, described ubuntu as ‘marking a shift from confrontation to conciliation’.114 

It has been suggested that family group conferences as provided for in the Children’s Act115 
and the Child Justice Act116 have aims which are in line with the concept of ubuntu117 and 
therefore also with African-style mediation.118 Family group conferences make provision for 
many different people to attend, including not only the parties involved in the dispute but 
family members and other appropriate persons,119 whereas Western-style mediation tends to 
be limited to the parties and the mediator. It has been suggested that African-style group 
mediation would be beneficial to divorce and family mediation in South Africa and that 
elements of both Western- and African-style mediation could be combined in divorce 
mediation to allow an opportunity for healing over and above the settlement of disputes.120 

The SALRC121 published Issue Paper 31 in December 2015, entitled ‘Family Dispute 
Resolution: Care of and Contact with Children’.122 Once comment has been received and the 
issues debated thoroughly, the SALRC will publish preliminary proposals in a Discussion 
Paper to which draft legislation will be attached.123 The purpose of Issue Paper 31 is to make a 
proper evaluation of family dispute resolution processes and structures available in South 
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Africa.124 The terms of reference of this investigation by the SALRC are to ‘develop 
recommendations regarding the further development of a family justice system, that is 
orientated to the needs of children and families’.125 Furthermore, the focus is on early resolution 
of family disputes so as to minimise family conflict.126 The ultimate object of the investigation 
is ‘to ensure access to justice for the most vulnerable people in our community, namely, 
children’.127 

In its summary of the current challenges in the South African family law system, the SALRC 
includes a ‘lack of adequate alternative dispute resolution machinery for family disputes’,128 
and states that the challenge for South Africa’s family law system is finding a way to integrate 
mediation and litigation.129 The SALRC concludes its investigation by making the following 
comments regarding family and divorce mediation: 

• mediation services are being offered, but are underutilised and hampered by a lack 
of funds and human resources;130 

• mediation services are mostly unregulated and not incorporated in the South African 
family law system;131 and 

• where voluntary mediation is offered, it is underutilised.132 

From the above it is clear that there is an awareness of the importance and suitability of 
mediation as an ADR mechanism to resolve family law disputes in South Africa. 

4.2.3.2 National legislation and case law providing for mediation 

South Africa has two Acts which refer to mediation specifically in the context of disputed care 
arrangements involving children, namely the Children’s Act133 and the Mediation in Certain 
Divorce Matters Act.134 The word ‘mediation’, although referred to in the Children’s Act135 
and in the short and long title of the Mediation in Certain Divorce Matters Act,136 is, however, 
not defined in either Act. The references to mediation in these two Acts, including relevant 
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case law, are discussed first after which the voluntary court-annexed mediation rules are 
discussed.137 

The Children’s Act makes provision for mediation both directly and indirectly. Direct 
opportunities for mediation refer to those provisions in the Children’s Act where mediation is 
mandatory or discretionary at the instance of the court.138 Indirect opportunities for mediation 
refer to those provisions in the Children’s Act in respect of which mediation might be 
recommended.139 It should be noted, however, that there seems to be a trend towards mandatory 
mediation in South Africa.140 

Mandatory mediation is provided for in two sections of the Children’s Act. The first is section 
21(3)(a) which makes provision for mandatory mediation in the event that there is a dispute 
between unmarried biological parents as to whether the biological father has fulfilled the 
requirements to obtain full parental responsibilities and rights.141 The regulations under the 
Children’s Act relating to parental responsibilities and rights agreements make provision for 
the certification of the outcome of mediation and/or the non-attendance at mediation in respect 
of section 21 of the Children’s Act.142 Parties to mediation in terms of section 21 are protected 
in that ‘[a]ny party to the mediation may have the outcome of the mediation reviewed by a 
court’.143 

The second provision for mandatory mediation is contained in section 33 of the Children’s Act. 
If parents are experiencing difficulties in the exercise of their parental responsibilities and 
rights, they need to agree on a parenting plan before approaching the court, and section 33(2) 
read together with section 33(5)(b), obliges parents to seek, inter alia, mediation to assist with 
the preparation of a parenting plan.144 The regulations under the Children’s Act relating to 
parenting plans require a statement from a social worker or other suitably qualified person that 
a parenting plan was completed after mediation.145 Should parents wish to register their 
parenting plan with the Office of the Family Advocate or have it made an order of court, the 
application has to include, among other things, a statement by the mediator that the plan was 
prepared after mediation.146 Essentially, this means that, in terms of both sections 21 and 33 of 
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the Children’s Act, mediation must be attempted before parties are allowed to approach the 
court.147 Should a party refuse to attend mandatory mediation, certain remedies of the 
Children’s Act which make provision for a cost order against the unwilling party148 or an 
adjournment until the mediation process has taken place,149 could be utilised. De Jong 
recommends that whenever mediation is mandatory, parties should first be referred for private 
mediation, because in this way they will be forced to accept responsibility for their own actions 
and unnecessary state expenditure is avoided.150 

References to discretionary mediation are found in chapter 4 of the Children’s Act, which 
makes provision for children’s courts. Section 49 of the Children’s Act refers to lay forum 
hearings to resolve disputes relating to children. These lay-forum hearings may include 

• mediation by family advocates, social workers, social service professionals or other 
suitably qualified persons;151 

• family group conferences as contemplated in section 70;152 and 

• mediation in any appropriate lay forum as contemplated in section 71.153 

The regulations under the Children’s Act make provision for a recordal of the outcome of a lay 
forum hearing or a family group conference.154 Paleker warns that, because there is no national 
governmental authority responsible for the accreditation of mediation service providers, no 
quality assurance processes are in place to monitor the mediation services provided by lay-fora, 
as a result limiting the extent to which judicial officers would refer matters to mediation.155 

Furthermore, section 69 of the Children’s Act makes provision for a children’s court to order 
a pre-hearing conference to be held with the parties involved in order to, among other things, 

																																																													
147 Heaton J, (2012) supra 3-37. 
148 Section 48(1)(d) of Act 38 of 2005. 
149 Section 64(1)(b) of Act 38 of 2005. 
150 De Jong M, (2010) supra 529. De Jong strongly recommends legislation that makes mediation compulsory in 
divorce and other family disputes so that the parties, the children, the community and the judicial system may 
benefit from the ‘overwhelming advantages’ of mediation. According to De Jong, mandatory mediation in the 
case of divorce and family law matters will contribute to making the law more ‘acceptable, applicable and 
accessible’ to ordinary people. See in this regard De Jong M, TSAR (2005) supra 38-39. 
151 Section 49(1)(a) of Act 38 of 2005. 
152 Section 49(1)(b) of Act 38 of 2005. Section 70(1) of Act 38 of 2005 reads as follows: ‘The children’s court 
may [emphasis added] cause a family group conference to be set up with the parties involved in a matter brought 
to or referred to a children’s court, including any other family members of the child, in order to find solutions for 
any problem involving the child.’ 
153 Section 49(1)(c) of Act 38 of 2005. Section 71(1) of Act 38 of 2005 reads as follows: ‘The children’s court 
may [emphasis added], where circumstances permit, refer a matter brought or referred to a children’s court to any 
appropriate lay-forum, including a traditional authority, in an attempt to settle the matter by way of mediation out 
of court’. 
154 Form 1 to regulation 5 and form 5 to regulations 13 and 14 under the Children’s Act. 
155 Paleker M, (2008) supra 16. 
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‘mediate between the parties’.156 Mediation in these circumstances will assist in the curtailment 
of court proceedings by identifying matters which can be mediated or settled out of court.157  

Indirect referral to mediation can be found in section 6 of the Children’s Act, which deals with 
general principles. Section 6(4)(a) of the Children’s Act states that in any matter concerning a 
child, ‘an approach which is conducive to conciliation and problem-solving should be followed 
and a confrontational approach should be avoided’. De Jong regards mediation as a process 
that would comply with the requirements of section 6.158 Several other sections in the 
Children’s Act, while not referring to mediation directly, imply or entail that it should take 
place.159 Examples can be found in sections 22(1) and 30(3), which refer to an ‘agreement’ 
regarding all or some of the parental responsibilities and rights that can be entered into between 
a mother and a biological father or an interested person.160 

An indirect reference to mediation can also be found in chapter 17 of the Children’s Act, which 
deals with child abduction and gives effect to the 1980 Hague Convention of which South 
Africa became a signatory in 1997.161 In South Africa, the Chief Family Advocate, appointed 
in terms of the Mediation in Certain Divorce Maters Act,162 is the Central Authority as provided 
for in article 6 of the 1980 Hague Convention163 which authority may be delegated to other 
family advocates.164 Articles 7(c) and 10 of the 1980 Hague Convention can be regarded as 
indirect references to mediation.165 In article 7(c) reference is made to bringing about an 
‘amicable resolution’ of the issues concerned, and article 10 instructs the Central Authority to 
‘take all appropriate measures’ to ensure the voluntary return of a child.166 

Where agreements are reached as a result of the direct and indirect mediation provisions of the 
Children’s Act, it cannot be said that the mediated settlements involving children usurp the 
power of the High Court as upper guardian of all minor children, since an agreement or 
settlement involving minor children, whether reached through mediation or otherwise, has to 

																																																													
156 Section 69(1)(a) of Act 38 of 2005 reads as follows: ‘If a matter brought to or referred to a children’s court is 
contested, the court may [emphasis added] order that a pre-hearing conference be held with the parties involved 
in the matter in order to mediate between the parties.’ 
157 Gallinetti J, ‘The Children’s Court’ in Davel CJ and Skelton AM (eds) Commentary on the Children’s Act 
Revision service 5 (2012) 4–37. 
158 De Jong M, TSAR, (2008) supra 787. 
159 Boniface AE, ‘Resolving Disputes with Regards to Child Participation in Divorce Mediation’ Speculum Juris 
(2013) 1 140; De Jong M, TSAR (2008) supra 787. 
160 Other implied references to mediation in the Children’s Act not relevant to this research concern post-adoption 
agreements (section 234(3)) and surrogate motherhood agreements (section 292 read with section 293 and 295). 
161 See chapter 2 para 2.2.2.1. 
162 Act 24 of 1984. 
163 Article 6 reads as follows: ‘A Contracting State shall designate a Central Authority to discharge the duties 
which are imposed by the Convention upon such authorities.’ 
164 Sections 276 and 277 of Act 38 of 2005. 
165 See chapter 2 para 2.2.2.1. 
166 Information made available from the Office of the Chief Family Advocate in February 2017 indicated that, for 
example in 2012, 37 per cent of cases brought under the 1980 Hague Convention were settled through mediation 
Information supplied by Adv. PI Seabi-Mathope, Chief Family Advocate. See also chaper 3 para 3.3.2.1.b. 
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be submitted to the children’s court (or other court with jurisdiction) for confirmation or 
rejection.167 

Whereas there is no mention other than in the long and short titles of the second Act under 
discussion, namely the Mediation in Certain Divorce Matters Act,168 Paleker argues that the 
method of dispute resolution envisaged by the Act was that of mediation.169 When the Act was 
promulgated in 1990, it was described as an ‘inventive combination of the principles of legal 
protection of the interests of minor children with the objective of a mediatory approach’, and 
it was hoped that the Act could forge a relationship between the legal fraternity and the social 
service disciplines.170 In terms of section 4(1) of the Act, the family advocate may be requested 
to, or of his or her own accord, institute an enquiry after the institution of a divorce action or 
an application for the variation, recission or suspension of an order regarding guardianship, 
care or contact that was made in terms of the Divorce Act171 so as to furnish the court with a 
report and recommendations on any matter concerning the welfare of children born of a 
marriage. 

The mediatory role of the family advocate is not clear, however. In section 21(3)(a) of the 
Children’s Act referred to above, the family advocate is referred to as one of the persons who 
can engage in mediation. With regard to section 33(5)(a) of the Children’s Act, the family 
advocate is required only to ‘assist’ in the preparation of a parenting plan. There remains 
uncertainty whether this prohibits the family advocate from mediating and what the exact 
nature of the assistance offered by the family advocate is.172 Furthermore, the mediation offered 
by the Office of the Family Advocate differs from traditional mediation in that not only is it 
not entirely voluntary, but the family advocate and family counsellors assist parties in decision-
making, parties are questioned to establish facts, and the parties’ parenting abilities are 
evaluated.173 

Paleker puts it in somewhat stronger terms and submits that to refer to the role of the family 
advocate as a mediator is a misnomer: neutrality and confidentiality, which are the core values 
of mediation, are compromised174 because the family advocate may cross-examine 
witnesses,175 draft a report for consideration by the court,176 and actively participate in the 
decision-making process.177 Nevertheless, the Mediation in Certain Divorce Matters Act does 
make provision for limited court-connected mediation by the Office of the Family Advocate in 

																																																													
167 Section 72(1) of Act 38 of 2005 reads as follows: ‘If a matter is settled out of court and the settlement is 
accepted by all parties involved in the matter, the clerk of the children’s court must [emphasis added] submit the 
settlement to the children’s court for confirmation or rejection.’ 
168 Act 24 of 1987. 
169 Paleker M, (2008) supra 6. 
170 Grobler N, ‘The Mediation in Certain Divorce Matters Act, 1987’ Consultus (1990) 3(2) 133. At the time that 
the article was published, Grobler was a director in the Department of Justice. 
171 Act 70 of 1979. 
172 Paleker M, (2008) supra 12. See also Heaton J, (2012) supra 3-38. 
173 Van Zyl GJ, ‘The Family Advocate: 10 Years Later’ Obiter (2000) 21(2) 378. 
174 Paleker M, (2008) supra 23. 
175 Section 4(3) of Act 24 of 1987. 
176 Section 6(1)(b) of Act 24 of 1987. 
177 Paleker M, (2008) supra 24. 
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issues regarding care and guardianship of and contact with a child.178 Although the family 
advocate’s role is mainly to monitor and to evaluate,179 mediation does take place when the 
family advocate and the family counsellor endeavour to mediate an agreement between 
divorcing or separating parents regarding care and guardianship of and contact with their child 
at an enquiry in terms of section 4 of the Act.180 

Little case law is available on mediation in divorce or family separation matters. In two cases 
heard prior to the promulgation of the Children’s Act, Van den Berg v Le Roux181 and 
Townsend-Turner and another v Morrow182, the court subjected the parties to mandatory family 
mediation to resolve their disputes. In Van den Berg v Le Roux, Kgomo J ordered the parents 
to privately mediate all further disputes regarding their then ten-year-old daughter, ordering 
furthermore that only at the conclusion of the mediation process could they approach a court 
to decide their dispute(s).183 In Townsend-Turner and Another v Morrow, Knoll J ordered that 
‘the parties are to attend to mediation … in order to reach resolution on the areas of conflict 
between them’.184 The mediators, after having resolved the conflict between the parties, were 
also empowered to attempt to mediate contact arrangements for the minor child within a 
specified time limit.185 

In MB v NB,186 a particularly acrimonious and drawn-out divorce heard in 2010, the court held 
that ‘mediation was the better alternative and should have been tried’;187 Brassey AJ not only 
expressed the court’s displeasure with the attorneys representing the parties for their failure to 
refer the parties to mediation, but also limited the fees that the attorneys could recover from 
their clients.188 

In FS v JJ and Another,189 a case heard in the SCA, the court supported the views expressed 
by Brassey AJ in MB v NB that ‘mediation in family matters is a useful way of avoiding 
protracted and expensive legal battles, and that litigation should not necessarily be a first 
resort’.190 The court referred to section 6(4) of the Children’s Act in support of its 
recommendation regarding mediation. The court ordered that ‘[i]n the event that the parties 
experience difficulty in arranging contact they must first attempt to resolve this through a 
mediator rather than through court proceedings’.191 

																																																													
178 Sections 4(1) and (2) of Act 24 of 1987. See also De Jong M, (2014) supra 607. 
179 Van Zyl GJ, (2000) supra 376-377. 
180 Act 24 of 1987. See also De Jong M, (2014) supra 607. 
181 [2003] 3 All SA 299 (NC). 
182 [2004] 1 All SA 235 (C). 
183 Para A 3. 
184 Para 4. 
185 Paras 4.3 and 4.4. 
186 2010 (3) SA 220 (GSJ). 
187 At 238H. 
188 At 239A. The cumulative costs of the trial were estimated at between R500 000 and R750 000 (equivalent to 
between €33 000 and €50 000 as at 14 January 2018) at 234J. 
189 2011 (3) SA 126 (SCA). 
190 At 139B. 
191 At 139G. 
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In PD v MD,192 Goosen J held that ‘where disputes regarding the exercise of parental 
responsibilities arise, such disputes are to be resolved by mediation as far as may be possible’ 
and that the court should be approached only if the mediation failed.193 Goosen J held further 
that all that was required to comply with section 33(2) of the Children’s Act was a ‘reasonable 
effort to reach agreement’.194 

In all five of the cases discussed above, the court clearly supported mediation as an appropriate 
way of resolving disputes in family law matters and ordered that mediation had to be attempted 
first before the parties were permitted to approach the courts again. 

Mediation in general has received further support in South Africa in secondary legislation 
through an amendment of the Rules Regulating the Conduct of the Proceedings of the 
Magistrates’ Courts of South Africa in 2014.195 With reference to section 34 of the 
Constitution,196 and, in order to achieve accessible and quality justice for all, ADR mechanisms 
are to be introduced of which ‘court-annexed mediation’ is the preferred option.197 According 
to rule 71, the purposes of mediation are to: 

• promote access to justice; 

• promote restorative justice; 

• preserve relationships between litigants or potential litigants which may become 
strained or destroyed by the adversarial nature of litigation; 

• facilitate an expeditious and cost-effective resolution of a dispute between litigants or 
potential litigants; 

• assist litigants or potential litigants to determine at an early stage of the litigation or 
prior to commencement of litigation whether proceeding with a trial or an opposed 
application is in their best interests or not; and 

• provide litigants or potential litigants with solutions to the dispute, which are beyond 
the scope and powers of judicial officers.198 

Unlike the Children’s Act or the Mediation in Certain Divorce Matters Act, the Rules Board 
for Courts of Law Act does provide a definition of mediation.199 However, the submission to 
mediation remains voluntary200 and the parties are liable for the fees of the mediator.201 The 
																																																													
192 2013 (1) SA 366 (ECP). 
193 At 371F-I. 
194 At 372I-J. 
195 GN R183 in Government Gazette No 37448 of 18-03-14. 
196 Section 34 of Act 108 of 1996, which reads as follows: ‘Everyone has the right to have any dispute that can be 
resolved by the application of law decided in a fair and public hearing before a court or, where appropriate, another 
independent and impartial tribunal or forum.’ 
197 Rules 70(1) and (2) of the Magistrates’ Courts Rules. For training requirements and qualifications of mediators, 
see para 4.2.3.4 below. 
198 Rules 71(a)-(f) of the Magistrates’ Courts Rules. 
199 See para 4.2.1 above. 
200 Rule 74(1) of the Magistrates’ Courts Rules. 
201 Rules 76(b) and 84(1) of the Magistrates’ Courts Rules. 
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flexibility of the timing of mediation is endorsed in that parties may be referred to mediation 
prior to or after commencement of litigation.202 Confidentiality and privilege are attached to 
disclosures made during mediation.203 Qualifications, standards and prescribed tariffs have 
been promulgated.204 Schedule 2 item 2 refers specifically to certification and affiliation to an 
institution that offers mediation training.205 A mediator’s daily tariffs have been capped at R4 
500-R6 000,206 depending on the qualifications and experience of the mediator.207 The 
relatively low tariffs have been criticised.208 Failure on the part of attorneys to advise clients 
of the option to mediate may result in an adverse cost order, as provided for in rule 33 of the 
Magistrates’ Court Rules.209 

A pilot project was launched in 11 magisterial courts in district municipalities of Gauteng and 
the North West province in 2014 where the voluntary court-annexed mediation rules were 
launched210 and, according to the Minister of Justice and Correctional Services, the initial focus 
was on civil and family disputes.211 Feedback on the pilot project was given at the Law Society 
of South Africa’s Annual General Meeting of 2016.212 It was reported that, since the launch 
late in 2014, some 1 500 cases had been resolved through mediation. During March 2018, 
court-annexed mediation services will be extended to the magisterial courts in four provinces, 
namely Gauteng, North West, Mpumalanga and Limpopo.213 

4.2.3.3 Child participation 

Child participation in divorce or family separation mediation is discussed against the 
background of children’s rights such as the best interests of the child principle and the rights 
to participation and parental care.214 These rights are protected in international and regional 
instruments such as the CRC,215 1980 Hague Convention216 and the ACC,217 as well as in the 

																																																													
202 Rules 75(1)(a) and (b), 77 and 78 of the Magistrates’ Courts Rules. 
203 Rule 80(1)(e) of the Magistrates’ Courts Rules. 
204 Schedules 1 and 2 to the Rules Regulating the Conduct of Proceedings of the Magistrates’ Courts of South 
Africa: Government Gazette No. 38163 of 31-10-2014. 
205 Schedule 2 item 2 to the Rules Regulating the Conduct of Proceedings of the Magistrates’ Courts of South 
Africa: Government Gazette No. 38163 of 31-10-2014. FAMAC, SAAM and KAFAM can be regarded as 
examples of mediation training institutions. See further para 4.2.3.4 below. 
206 Equivalent to €298 and €397, calculated as at 14 January 2018. 
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Government Gazette No. 38163 of 31-10-2014. FAMAC has set an upper limit for FAMAC-appointed mediators 
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208 Van der Berg BC, ‘Court-annexed Mediation: Should it be Embraced by the Legal profession?’ De Rebus 
(2015) April 551 26. Low tariffs may also reinforce the idea of mediation as second-rate justice. 
209 Van der Berg BC, (2015) supra 26. See also Rycroft A, (2014) supra 786. 
210 Manyathi-Jele N, ‘Court-annexed Mediation Rolled Out’ De Rebus (2015) January/February 549 20. 
211 Manyathi-Jele N, ‘Court-annexed Mediation Officially Launched’ De Rebus (2015) April 551 April. 
212 As reported in De Rebus (2016) 546 June 14. 
213 Department of Justice and Constitutional Development ‘Application for Accreditation and Enrolment on the 
Panel of Court-Annexed Mediators’, available at www.justice.gov.za/mediation/application.html, accessed on 2 
April 2018. 
214 See in this regard chapter 3 paras 3.3.3.1, 3.3.3.2 and 3.3.3.3. 
215 See chapter 2 para 2.2.1.3. 
216 See chapter 2 para 2.2.2.1. 
217 See chapter 2 para 2.3.1.3. 



187	
	

Constitution218 and national legislation, such as the Children’s Act and its regulations.219 In 
addition, section 6(1)(a) of the Divorce Act220 and section 4(1) of the Mediation in Certain 
Divorce Matters Act221 contain provisions ensuring that the best interests or ‘welfare’, as it is 
referred to in the Act, of the child are protected in divorce proceedings. 

The regulations under the Children’s Act relating to parental responsibilities and rights 
agreements refer specifically to child participation in mediation concerning parental 
responsibilities and rights agreements. Regulation 8(3)(a) stipulates that ‘[d]ue consideration 
must be given to the views and wishes of the child or children in the development of any 
parental responsibilities and rights agreement’, while regulation 8(4) makes provision for 
mediation if a child or children is or are not in agreement with a parental responsibilities and 
rights agreement.222 Similarly, regulations 11(1) and (2) require that a child must be consulted 
during the development of a parenting plan223 and informed of the contents of a parenting 
plan.224 Furthermore, section 69 of the Children’s Act refers to mediation in pre-hearing 
conferences225 and, since section 69(3) provides for child participation in these conferences, it 
can be assumed that a child may participate in mediation in pre-hearing conferences. 

Neither the CRC,226 the ACC,227 the Children’s Act228 nor the Constitution229 has placed an age 
limit on child participation. Boniface supports the view that age should not be a criterion for 
child participation in mediation but that a child should be included in mediation when he or she 
is ‘capable of forming views’.230 De Jong acknowledges that it might be difficult for a mediator 
to determine the maturity of a child and advocates that the decision to include a child in 
mediation should be made on a case-by-case basis, suggesting an age limit of seven years as a 
guideline for including a child in mediation.231 

A divorce mediator who has had special training in consulting with children, is well-placed to 
hear the views of the child in divorce matters.232 The mediator who elects to consult directly 
with a child should, however, receive training in child development, family dynamics and the 
impact of family separation on children at various developmental stages.233 A mediator should 
																																																													
218 See chapter 3 para 3.3.1. 
219 See chapter 3 para 3.3.3.1 (best interests), 3.3.3.2 (child participation) and 3.3.3.3 (right to parental care and 
family life). 
220 Act 70 of 1979. 
221 Act 24 of 1987. 
222 Regulation 8(4) under Act 38 of 2005 reads as follows: ‘Where a child or children … in respect of whom a 
parental responsibilities and rights agreement has been concluded is or are not in agreement with the contents of 
the agreement, this should be recorded on the agreement, and the matter referred for mediation by a family 
advocate, social worker, social services provider or other suitably qualified person.’ 
223 Regulation 11(1) under Act 38 of 2005. 
224 Regulation 11(2) under Act 38 of 2005. 
225 Section 69(1)(a) of Act 38 of 2005. See also para 4.2.3.2 above. 
226 See chapter 2 para 2.2.1.3. 
227 See chapter 2 para 2.3.1.3. 
228 See chapter 3 para 3.3.3.2. 
229 See chapter 3 para 3.3.1. 
230 Boniface AE, (2013) supra 146. 
231 De Jong M, ‘Child-focused Mediation’ in Boezaart T (ed) Child Law in South Africa (2013) 126. 
232 Boniface AE, (2013) supra 146. 
233 De Jong M, TSAR (2008) supra 793. 
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also have knowledge and understanding of the views on child participation of the cultural 
system to which the child belongs.234 

A child can also be heard through a representative who takes part in the mediation, or through 
a psychologist who has ascertained the child’s views.235 In this way the child does not 
necessarily have to be present at the mediation sessions.236 A mediator who is not skilled in 
interviewing children may appoint a co-mediator, frequently with a behavioural or social 
sciences background, to obtain input from children.237 Involvement in divorce or family 
separation mediation can therefore be regarded as a way in which a child can participate in 
matters that concern him or her. 

The advantages of involving children in mediation include a change in focus from the parental 
rights and disputes to the interests of the children.238 Mediation furthermore promotes the best 
interests of the child in that it enables the parents, who tend to know their children best, to make 
decisions about their welfare.239 By participating in the mediation process, children feel 
empowered, they are able to exercise a degree of control over the process, and their 
involvement ‘moderates the adversarial and combative behaviour’ of the parents and dilutes 
the parental conflict.240 A reduction in parental conflict is also likely to reduce post-divorce or 
-family separation litigation, thereby giving effect to section 6(4)(a) of the Children’s Act.241 
Mediation furthermore enhances a child’s right to parental care in that a mediated divorce or 
separation has a greater chance of ensuring the continued involvement of both parents in the 
life of the child post-divorce or -family separation, and improves the likelihood of children 
maintaining a meaningful relationship with both parents after divorce or separation.242 

Child involvement in mediation can therefore be held to enhance the established rights of 
children, such as the protection of the best interests of the child, child participation and a child’s 
right to parental care. 

4.2.3.4 Practice, organisation and training 

Despite the mandatory mediation required in terms of sections 21 and 33 of the Children’s Act, 
the only provisions regarding the qualifications and standards of mediators can be found in 
subordinate legislation, namely the Rules Regulating the Conduct of Proceedings in the 
Magistrates’ Courts of South Africa. Schedule 2 provides for the required skills and training of 
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mediators.243 Each applicant seeking accreditation must complete 40 hours of ‘contact training’ 
consisting of theoretical and practical training.244 The theoretical training includes legal and 
mental health or sociological training. The training includes: 

• basic civil procedure; 
• a study of the court-annexed mediation rules; 

• the role and function of the mediator (this might overlap with legal training); 

• principles, stages and methodology of mediation; 

• social-context and diversity awareness; 

• conflict management; 

• decision-making; 

• communication and diplomacy; 

• ethics and professional conduct; 

• negotiation and influence; 

• interpersonal relations; 

• confidentiality, privacy and reporting obligations; and 

• neutrality and impartiality. 

The practical training consists of ‘mock mediation sessions’ before a trained mediator.245 After 
the requisite training, an aspirant mediator must be certified by and affiliated with an institution 
that offers mediation training, before being enrolled on the panel of court-annexed 
mediators.246 Schedule 2 also requires a recent character reference,247 sets requirements for 
ethical standards of mediators,248 includes an obligation to disclose any conflicts of interest,249 
stipulates standards of conduct, and lists the obligations of the mediator during mediation 
proceedings.250 

																																																													
243 Rules Board for Courts of Law Act 107 of 1985, Schedule 2 is available at 
http://www.justice.gov.za/legislation/notices/2014/20141031-gg38164-gon854-mediation.pdf, accessed on 18 
January 2018. 
244 Item 1.1(a) of Schedule 2. 
245 Item 1(1)(b) of Schedule 2. For example, as part of its accreditation requirements, FAMAC requires three 
supervised mediation sessions and three mediation reports. 
246 Item 2(2) of Schedule 2. Such institutions could include organisations like FAMAC, SAAM and the KwaZulu-
Natal Association of Family Mediators (KAFAM) or other civil mediation organisations. 
247 Item 2(5) of Schedule 2. 
248 Item 2(7) of Schedule 2. 
249 Item 2(8) of Schedule 2. 
250 Item 2(9) of Schedule 2. 
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The draft regulations under the Children’s Act, which were not included in the final regulations, 
provided a definition of a person ‘suitably qualified’ to mediate in terms of sections 21 and 33 
of the Children’s Act.251 The requirements included: 

• at least five years’ expertise in mediation, arbitration, restorative justice or other forms 
of alternative dispute resolution after attainment of his or her professional qualification; 

• that the mediator belongs to a recognised body aimed at the education and professional 
development of mediators; 

• a recognised qualification in child development, child psychology, early childhood 
development, social work or any social services profession and at least five years’ 
experience after attainment of such qualification; 

• that the mediator is an admitted attorney or advocate of the High Court with at least 
five years’ experience in child and family law; or 

• that the mediator possesses any other similar qualification which renders him or her 
suitably qualified to mediate disputes or provide assistance in the development of 
parenting plans, or who, due to practical experience, can be regarded as being suitable 
qualified. 

De Jong, correctly acknowledging that mediators come from diverse disciplinary backgrounds, 
suggests that the training should cover a variety of topics, such as: 

• family and child development; 

• the impact of family conflict on parents, children and other participants; 

• the fundamental aspects of family mediation; 

• the mediation process, with specific reference to the techniques and strategies to be 
used by mediators; 

• interviewing skills, with a special focus on the distinctive language and thinking 
patterns of children; 

• the ways in which the suitability of family disputes for mediation can be assessed; 

• family finances; 

• community resources and referral possibilities that might be available to assist parents 
and children to cope better with the many difficulties of child-centred or other family 
disputes; and 

																																																													
251 Draft Regulation 18(1) of the Consolidated Draft Regulations pertaining to the Children’s Act, available at 
https://www.dsd.gov.za/services/downloads/Children’s Act Consolidated Draft Regulations including the 
Amendment Bill 19 of 2006.pdf, accessed on 18 January 2018. It is not clear why this definition was not included 
in the final regulations. 
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• issues such multiculturalism and family violence or abuse.252 

Several organisations are involved in the training and accreditation of family and divorce 
mediators and the promotion of mediation in South Africa. The two leading ones253 are 
FAMAC254 and the South African Association of Mediators (SAAM).255 Both are non-profit 
organisations and act as regulatory bodies for their members. 

Regarding its code of practice for mediators, FAMAC on its website provides information 
about, inter alia, qualifications and training; principles of family mediation; duties concerning 
information, advice and agreement; the duty of impartiality; responsibilities relating to 
participants’ attorneys, children, and family; and the duty to suspend mediation where 
appropriate. FAMAC’s constitution makes provision for the appointment of an executive 
committee, a training committee, an accreditation committee and a disciplinary committee.256 
The constitution lists the following as the organisation’s goals: 

• to promote constructive resolution of family disputes through mediation and 
facilitation;257 

• to develop and maintain standards of training and practice; 

• to foster working relationships with other organisations involved in family dispute 
resolution; and 

• to encourage research and publications in the field of mediation. 

FAMAC offers a 40-hour divorce mediation training programme designed to 

• bring together experienced practitioners – lawyers, therapists and social workers – who 
have considerable knowledge and skills in their own disciplines; 

• help those practitioners make the transition from the role a of lawyer, therapist, and so 
on, to the different role of mediator; 

• develop skills in managing conflict, facilitating communication, handling power 
imbalances, and dealing with deadlock; and 

																																																													
252 De Jong M, De Rebus (2013) supra 130. 
253 There is a third, smaller regional organisation, KAFAM; as at 18 January 2018 it did not have a website. 
254 Information obtained from the FAMAC website, available at http://www.famac.co.za/, accessed on 14 January 
2018. FAMAC was established in 1996. All the information regarding FAMAC has been drawn from the FAMAC 
website. 
255 Information obtained from the SAAM website, available at http://www.saam.org.za/, accessed on 14 January 
2014. SAAM was established in 1988. All the information regarding SAAM has been drawn from the SAAM 
website. 
256 Available at http://www.famac.co.za/, accessed on 14 January 2018. 
257 ‘Facilitation’ has been renamed ‘parenting coordination’; see chapter 5 section C. 
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• explore issues such as communication between mediators and the parties’ own legal 
advisors; decisions to terminate mediation; and the involvement of children and other 
family members.258 

The focus of the training is on mediation methods and skills. Trainees are required to do their 
own homework to ‘fill in the gaps’ in their knowledge in, for example, systems theory, the 
emotional stages of divorce, and the like.259 Other than training, FAMAC offers workshops 
and, since 2014, holds a mediation conference every two years. In order to promote awareness 
of and developments in mediation, FAMAC has, since 2012, arranged an annual mediation 
week which offers free mediation in association with certain welfare organisations and regional 
civil courts. The mediations are done by FAMAC members on a pro bono basis.260 

The SAAM261 website states that it is a nationwide mediation organisation which provides 
family mediation. Since 2014, SAAM also provides mediation in civil, commercial, labour and 
educational disputes, as well as restorative justice. Its focus is on promoting mediation and 
ADR mechanisms throughout South Africa and unifying the mediation industry in South 
Africa. SAAM as an organisation does not offer training, but is responsible for accreditation 
of its members as mediators in the various fields of mediation. In its code of ethics, SAAM 
requires that its members have acquired ‘substantive knowledge’ and ‘procedural skills’ 
relating to, inter alia, family and human development, family law, divorce procedures, family 
finances, community resources, the mediation process and professional ethics.262 

On its website SAAM lists 13 objectives concerning to the promotion of mediation and other 
ADR mechanisms, the provision of a forum for the exchange of views, the guarantee of 
professional standards, and the promotion of the professional status of mediators and ADR 
practitioners. SAAM has an executive committee which is responsible for the accreditation of 
its members. In the event of a complaint against a SAAM member, the executive committee 
appoints a complaints officer to investigate the complaint and makes a recommendation, after 
which the committee makes a decision. 

NABFAM, a national umbrella body overseeing the different membership organisations across 
South Africa, was launched in 2010.263 FAMAC, SAAM, the KwaZulu-Natal Associaiton of 

																																																													
258 John O’Leary, author of Mediation in Family and Divorce Disputes (2014) and one of the principal trainers of 
FAMAC, indicated in a telephonic discussion on 11 January 2017 that FAMAC was originally formed as a training 
and mentoring organisation and still fulfills those roles. 
259 Previously available at https://www.famac.co.za/training-2016.pdf, accessed on 8 January 2017. In the 
telephone consultation referred to above, John O’Leary indicated that FAMAC had trained approximately 1 000 
mediators in the past 20 years. As at 8 January 2017, FAMAC has about 180 accredited family mediators and 
SAAM about 59. 
260 Telephonic consultation with the FAMAC secretary, held on 11 January 2017. 
261 Only those respects in which SAAM and FAMAC differ will be highlighted. 
262 SAAM website, code of ethics 15, available at http://www.saam.co.za/documents/SAAM-Code-of-Ethics.pdf, 
accessed on 14 January 2018. 
263 Background information to the NABFAM National Standards for Family Mediation (hereinafter NABFAM 
National Standards). The author can provide a copy of the document on request. NABFAM operates as a sub-
committee of the South African Dispute Settlement Accreditation Council (DiSAC), available at 
http://www.disac.co.za/, accessed on 14 January 2018. 
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Mediators (KAFAM) and the Family Life Centre264 were founding members of NABFAM and 
are all accredited family mediation service providers.265 NABFAM accredits mediation 
training programmes, trainers and assessors. Individual mediators can be accredited with 
NABFAM through member organisations such as SAAM, FAMAC and KAFAM. NABFAM 
endeavours to align South African mediation standards with international standards, 
specifically those of the International Mediation Institute (IMI).266 The NABFAM code of 
professional conduct is based on the IMI’s. NAFMAM’s objectives are to 

• define and publish national accreditation standards for family mediators, family 
mediation courses and family mediation trainers; 

• maintain a register containing this information; 

• actively promote transformation and representivity in the family mediation industry; 

• facilitate adherence by all family mediators to a standard code of conduct; and 

• maintain adherence to the accreditation standards by all member organisations.267 

NABFAM provides national mediation standards for family mediation, which include 
accreditation requirements for mediators and for training programmes (which should be a 
minimum of 40 hours’ duration).268 It also provides continued accreditation requirements,269 a 
national standard for continued professional development (CPD) points allocation,270 a code of 
professional conduct for mediators,271 criteria for accreditation of NABFAM member 
organisations,272 and minimum standards for accreditation of trainers and assessors.273 

NABFAM has provided detailed additional training requirements for mental health and legal 
practitioners; for example, mental health practitioners require an additional eight hours of 
training each in family law and financial matters, whilst legal practitioners require an additional 
four hours of training each in family law and financial matters, and eight hours additional 
training in relevant aspects of mental health.274 Additionally, NABFAM requires a minimum 

																																																													
264 More information about the Family Life Centre is available at http://www.familylife.co.za/, accessed on 14 
January 2018. 
265 NABFAM Operational Framework para 9. At the time of writing, the operational framework was being 
reviewed. The author can provide a copy of the document on request. 
266 National Standards para D. Information regarding the IMI is available at https://imimediation.org/, accessed 
on 14 January 2018. See also para 2.4.4.5. 
267 NABFAM Operational Framework para 2. 
268 National Standards para B. 
269 National Standards para C. 
270 National Standards para D. Continued accreditation requires a minimum of three mediations and three pro 
bono mediations during the past 12 months, and specified minimum CPD points which can be earned by attending 
conferences and workshops. 
271 NABFAM Operational Framework para 8 and National Standards para E. 
272 National Standards para F. 
273 National Standards paras G and H. 
274 National Standards para B(b). 



194	
	

of three role-plays or simulated mediation sessions to be included in the training programmes, 
as well as written and practical assessments of trainees.275 

Certain universities have included modules on mediation as part of their teaching programme. 
For example, the Department of Political Science at the University of Pretoria offers a module 
in conflict and mediation;276 the University of Johannesburg has included family mediation 
modules in some of its undergraduate courses;277 and the University of Cape Town offers 
commercial mediation training.278 The University of Stellenbosch is currently in discussion 
with FAMAC to develop mediation modules at both an undergraduate and postgraduate 
level.279 Also, two journals in South Africa are dedicated to conflict resolution, namely the 
peer-reviewed Journal of Law and Conflict Resolution280 and the African Journal on Conflict 
Resolution, which includes articles on family mediation.281 

4.2.4 Family mediation in the Netherlands 

4.2.4.1 Development 

Mediation as a form of dispute resolution is not new to the Netherlands and probably dates 
back to the late sixteenth century, when the Leidse Vredemakers (Leiden Peacemakers) fulfilled 
the task of attempting to settle disputes before parties were allowed to proceed to court.282 The 
Leidse Vredemakers can be regarded as the predecessors of the vrederechter (justice of the 
peace) and later the kantonrechter.283 The vrederechters also acted as in-court mediators, often 
mediating family disputes, mainly with the aim of saving the marriage.284 

																																																													
275 National Standards paras 1(a) and (b). 
276 The Centre for Mediation in Africa (University of Pretoria), available at http://www.up.ac.za/centre-for-
mediation-in-africa/article/26801/teaching, accessed on 14 January 2018. 
277 Fourie E, ‘Constitutional Values, Therapeutic Jurisprudence and Legal Education in South Africa: Shaping our 
Legal Order’ PELJ (2016) 19(1) 17. 
278 University of Cape Town, ‘Commercial and Court-Annexed Mediation Training’, available at 
http://www.law.uct.ac.za/event/commercial-and-court-annexed-mediation-training, accessed on 14 January 2018. 
279 Private discussion with Prof. Sonja Human, previously Dean of the Law Faculty at Stellenbosch University, 
November 2017. 
280 The Journal of Law and Conflict Resolution is available on-line at 
http://www.academicjournals.org/journal/JLCR, accessed on 14 January 2018. 
281 For example: Boniface AE, ‘A Humanistic Approach to Divorce and Family Mediation in the South African 
Context: A Comparative Study of Western-style Mediation and African Humanistic Mediation’ Afr. J. Confl. 
Resolut. (2012) 12 101-129. 
282 Vermeesch G, ‘The Social Composition of Plaintiffs and Defendants in the Peacemaker Court, Leiden, 1750 – 
54’ Social History (2015) 40(2) 217-218. Jagtenberg and De Roo argue that court-annexed mediation is therefore 
a Dutch invention; see Jagtenberg R and De Roo A, (2011) supra 7. 
283 De Roo A and Jagtenberg J, ‘Mediation in the Netherlands: Past – Present – Future’ EJCL (2002) 6(4) 128. 
See also article 93 DCCP. Matters heard by a kantonrechter are similar to those heard in the Small Claims Court 
in South Africa where cases are heard by a commissioner, available at www.justice.gov.za/scc/scc.htm, accessed 
on 13 January 2017. Article 96 DCCP makes provision for parties to jointly approach a kantonrechter to determine 
a dispute which is ter vrije bepaling van de partijen; however, this ADR process is not used with any frequency. 
See Ernste PE, Bindend Advies (2012) 9. 
284 De Roo A and Jagtenberg J, (2002) supra 128. 
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Modern mediation285 as a form of alternative dispute resolution in family disputes gained 
impetus in the Netherlands in the early 1990s, as can be seen by, for example, the establishment 
of the Vereniging van Advocaat Scheidingsbemiddelaars (Association of Attorney Divorce 
Mediators) (VAS) in 1990 and the Nederlands Mediation Instituut (Netherlands Mediation 
Institute) (NMI) in 1993,286 along with the various initiatives launched by the Ministry of 
Justice of the Netherlands to stimulate the development of ADR in general and mediation in 
particular. Hoefnagels is commonly regarded as the founder of family mediation in the 
Netherlands, and is best known for introducing the so-called scheidingsmelding 
(divorce/separation announcement) as the start of the mediation process.287 Together with Van 
Leuven, he developed the zorgmodel (care model) for mediation.288 

The discussion below, in an attempt to do justice to the enormous amount of attention that 
mediation has enjoyed in the Netherlands from the late 1990s to the present day, deals with the 
relevant government projects and research in their chronological order. These initiatives 
include the launch of Platform ADR; the two mediation pilot projects launched by the 
Wetenschappelijk Onderzoek- en Documentatiecentrum (Scientific Research and 
Documentation Centre of the Ministry of Justice) (WODC);289 the establishment of the 
Landelijk Bureau Mediation (National Mediation Agency) (LBM) and its project Mediation 
naast Rechtspraak (Court-annexed Mediation); the cross-border mediation project launched by 
the Ministry for Justice; the research undertaken by the NMI; and lastly a project piloted by the 
Gerechtshof Arnhem-Leeuwarden in 2016. Thereafter, the focus shifts to the various 
discussions, recommendations and initiatives regarding mediation that have been initiated by 
the Ministry of Justice,290 the Raad voor de rechtspraak as well as the Raad voor de 
Rechtsbijstand (Council for Legal Aid). Two projects aimed at reducing the negative 
consequences of acrimonious divorces for both children and society are included here because 
of their references to mediation. These are the Visiedocument Rechtspraak (echt)scheiding 
ouders met kinderen (Vision document Judiciary divorce parents with children), commissioned  
by the Raad voor de rechtspraak and the LOVF and Platform Scheiden zonder Schade 
(Platform Divorce without Harm). 

a. Projects and research 

Platform ADR was launched by the Ministry of Justice in 1996 to investigate the prospects of 
mediation in court proceedings with a view to reducing the workload of the courts and finding 
quick but lasting solutions to disputes.291 Platform ADR also advised the Ministry of Justice on 
																																																													
285 Jagtenberg and De Roo differentiate between traditional mediation, where mediators operated on the basis of 
intuition, authority or life-experience, and modern mediation, where mediation is a profession; see Jagtenberg R 
and De Roo A, (2011) supra 7. 
286 Brenninkmeijer A, (2013) supra 26. See further para 4.2.4.5. 
287 Chin-a-Fat BES, (2011) supra 38. 
288 Van Leuven C and Hendriks A, Kind in Bemiddeling (2006) 133. 
289 The WODC is a scientific research centre under the auspices of the Ministry Justice and Security of the 
Netherlands, available at http://www.wodc.nl/, accessed on 14 January 2018. 
290 In 2010 it was renamed as the Ministry of Security and Justice, and in 2017, as the Ministry of Justice and 
Security. 
291 More information with regard to Platform ADR is available at 
http://www.wetten.overheid.nl/BWBR0007996/1996-06-01, accessed on 14 January 2018. 
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policy issues relating to ADR.292 In 1999, the Ministry of Justice proposed the development of 
ADR in a policy document entitled ‘Meer wegen naar het recht’ (diverse pathways to 
justice).293 The latter proposed four goals for ADR: increasing out-of-court dispute settlements; 
finding the best or most efficient way of settling disputes; increasing personal responsibility 
for dispute settlement among disputants; and reducing the case load in the courts.294 

In 1999 the WODC295 launched two pilot mediation projects: scheidingsbemiddeling (divorce 
mediation) and omgangsbemiddeling (mediation regarding contact arrangements).296 The 
mediators were appointed by the ressorten (jurisdictions) participating in the projects297 and all 
received relevant training accredited by the NMI or the VAS.298 The purpose of the divorce 
mediation project was to ascertain whether mediation contained sufficient guarantees (such as 
the protection of the best interests of the child and protection of the weaker party) to allow for 
the possibility of divorce based purely on a settlement agreement between the parties without 
the involvement of the courts.299 The purpose of the contact mediation project (participants 
were referred for mediation after having already made an application to court) was to ascertain 
whether mediation could assist in reducing conflict between the parents, and to determine the 
stage of the procedure where referral to mediation would be most beneficial and whether 
mediation in these circumstances should be mandatory.300 

Chin-a-Fat and Steketee reported on the projects in 2001, indicating that the experiments were 
by and large successful due to the large number of completed mediations and the degree of 
satisfaction reported by the participants.301 In order to evaluate the longevity of mediated 
agreements, a follow-up one year after having reached agreement in mediation showed that the 
majority of participants still adhered to the agreements reached and that they had not 
approached the court during that time.302 

Interestingly, the results indicated that, in both projects, the parents and the mediators did not 
consider it necessary to involve children in the mediation.303 The authors recommended that 

																																																													
292 Jagtenberg R and De Roo A, (2011) supra 13. 
293 Meer Wegen naar her Recht Beleidsbrief ADR 2000-2002 Kamerstukken II 1999/00 26 352 nr. 19, available 
at https://zoek.officielebekendmakingen.nl/dossier/26352/kst-26352-
19?resultIndex=61&sorttype=1&sortorder=4, accessed on 14 January 2018. 
294 Kamerstukken II 1999/00 26 352 nr. 19 7. 
295 The research project was outsourced to the Verwey-Jonker Institute of the Vrije Universiteit Amsterdam in 
March 1999. 
296 The experiments were launched as a result of the recommendations made in 1997 by the Ministry of Justice 
De Ruiter Commission ‘Anders Scheiden’ (divorcing differently). 
297 Four ressorten participated in the experiment: Amsterdam, Leeuwarden, ‘s-Hertogenbosch and Den Haag. 
298 Chin-a-Fat BES and Steketee M, ‘Bemiddeling in Uitvoering: Evaluatie Experimenten Scheidings- en 
Omgangsbemiddeling’ WODC Verwey Jonker Instituut (hereinafter WODC) (2001) 57; 
 https://www.wodc.nl/onderzoeksdatabase/bemiddeling-in-uitvoering-evaluatie-experimenten-
scheidings-en-omgangsbemiddeling.aspx, accessed on 14 January 2018. The VAS (Vereniging van Advocaat 
Scheidingsbemiddelaars) changed to vFAS (Vereniging van Familierechtadvocaat Scheidingsmediators) in 2003. 
See also para 4.2.4.5 below. 
299 Chin-a-Fat BES and Steketee M, WODC (2001) supra 242. 
300 Chin-a-Fat BES and Steketee M, WODC (2001) supra 247. 
301 Chin-a-Fat BES and Steketee M, WODC (2001) supra 198. 
302 Chin-a-Fat BES and Steketee M, WODC (2001) supra 266. 
303 Chin-a-Fat BES and Steketee M, WODC (2001) supra 233. See also section 4.2.4.4 below. 
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mediation should start as early in the process as possible, preferably before the parties 
approached the court,304 that mediators should receive training in how to protect the weaker 
party,305 and that mediation should be offered by legal aid offices.306 The authors were of the 
view that mediation offered sufficient guarantees to allow for a buitengerechtelijke 
scheidingsprocedure (extra-judicial divorce procedure), and recommended legislated 
voluntary referral to mediation at any stage of the proceedings.307 

The LBM, funded by the Ministry of Justice, was established in 1999 to coordinate court-
annexed308 mediation.309 Due to the fact that mediation was relatively unknown in the 
Netherlands, the LBM initially focused on disseminating information about mediation.310 The 
LBM launched the project Mediation naast Rechtspraak in 2000 and ran till 2003.311 Mediation 
naast Rechtspraak promoted mediation as an alternative to litigation in civil and administrative 
matters. Referral to mediation occurred after parties had made application to have the matter 
heard in court, and the mediation could take place prior to or after commencement of the court 
hearing.312 

In 2003, Pel, the national project leader of Mediation naast Rechtspraak and director of LBM, 
reported on the general success and lasting results of mediated agreements, recommending the 
provision of a structured court-annexed referral procedure for mediation.313 Pel also 
emphasised the need for objective quality guarantees and standards for mediators as well as 
state funding for mediation.314 The WODC evaluated the project Mediation naast Rechtspraak 
in 2003 and concluded that there was room for mediation within the legal system of the 
Netherlands, but that the doorverwijzingsvoorziening (referral procedure), which includes 
administrative support, availability of mediators and the determination of the suitability of a 
matter for mediation, was crucial to the success of mediation.315 

																																																													
304 Chin-a-Fat BES and Steketee M, WODC (2001) supra 237. See also Guiaux M, Ter Voert M and Zwenk F, 
‘Mediation in Echtscheidingszaken: Hoe Eerder Hoe Beter’ Nederlands-Vlaams Tijdschrift voor Mediation en 
Conflict Management (2009) 13(4) 14-25. 
305 Chin-a-Fat BES and Steketee M, WODC (2001) supra 236. 
306 Chin-a-Fat BES and Steketee M, WODC (2001) supra 237. 
307 Ibid. For more information regarding extra-judicial divorce, see Chin-A-Fat BES, (2004) supra 442. 
308 The literature refers both to ‘court-annexed’ and ‘court-connected’ mediation. These terms are used 
interchangeably and refer to referral to voluntary mediation by the court. 
309 Jagtenberg R and De Roo A, (2011) supra 14. 
310 Jagtenberg R and De Roo A, (2011) supra 21; Pel M and Combrink L, ‘Referral to Mediation by the 
Netherlands Judiciary’ Judiciary Quarterly Customised Conflict Resolution: Court-connected mediation in the 
Netherlands: 1999-2009 (2011) 27. The LBM was developed in three phases: a pilot phase, an implementation 
phase and a consolidation phase, which ended in 2009 when the LBM was replaced by a customised conflict 
resolution expert group which was not exclusively focused on mediation and included legal decision-making, 
settlement and expert opinion. See also De Hoon MW and Verberk S, ‘Towards a More Responsive Judge: 
Challenges and Opportunities’ ULR (2014) 10(4) 30. 
311 De Roo A and Jagtenberg J, (2002) supra 131. The second project was ‘Mediation andere Rechtshulp’ which 
referred to mediation aimed at legal aid clients. 
312 Pel M, ‘Mediation naast Rechtspraak: Uitvoering Landelijk Project Mediation Rechterlijke Macht’ Justitiële 
Verkenningen (2000) 26(9) 26. 
313 Pel M, ‘Mediation naast Rechtspraak: Naar Een Effectieve Geschilafdoening op Maat’ Justitiële Verkenningen 
(2003) 29(8) 21. 
314 Pel M, (2003) supra 27-28 and 30. 
315 WODC project 210 (2003) 174. 
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Several indicators, as well as contra-indicators, for successful referral to mediation, were 
highlighted.316 The most important criteria for appropriate referral to mediation were ongoing 
relationships between the parties,317 a willingness to mediate, and the existence of room for 
negotiation in the dispute.318 It was also found that mediation was generally not well known 
and not often requested by the parties themselves.319 Furthermore, it was found that early 
referral resulted in greater time- and cost-savings.320 Both WODC reports321 emphasised the 
importance of early referral to mediation and reported on the lasting effects of a mediated 
agreement. In a more recent WODC report, Geschilbeslechtingsdelta 2014, the two main 
reasons why participants chose mediation, were expectations of both a quick and good 
solution.322 

Cross-border mediation in terms of the 1980 Hague Convention was piloted at the Rechtbank 
Den Haag.323 The Ministry of Justice, in collaboration with the Centrum Internationale 
Kinderontvoering (Centre for International Child Abduction) and the Central Authority324 of 
the Netherlands, launched the pilot project in 2009.325 The project was evaluated by the Verwey 
Jonker Instituut and deemed successful for the following reasons: the processing time from 
request to return order was reduced significantly;326 successful mediations outnumbered 
unsuccessful mediations;327 agreements around both voluntary return and contact arrangements 
were reached;328 and communication between the parents, which was deemed to be in the best 
interests of the child or children involved, was restored.329 

Research into the status of mediation in the Netherlands was undertaken by the NMI330 in 
2010,331 with a follow-up report made in 2011.332 The results showed that, in 2009, registered 
and certified NMI mediators completed approximately 47 300 mediations, which increased to 

																																																													
316 WODC project 210 (2003) 146. 
317 See further para 4.2.4.4 below. 
318 WODC project 210 (2003) 179. 
319 WODC project 210 (2003) 174. 
320 WODC project 210 (2003) 180. 
321 2001 and 2003. 
322 WODC project 315 (2014) Figure 4.14 93, available at https://www.wodc.nl/binaries/ob315-volledige-tekst-
gewijzigd_tcm28-73369.pdf, accessed on 20 July 2018. 
323 As at 1 January 2012, all return orders under the 1980 Hague Convention are heard by the Rechtbank and 
Gerechtshof Den Haag (‘s-Gravenhage), Staatsblad 2011, 530. 
324 Article 6 of the 1980 Hague Convention. See chapter 2 para 2.2.2.1. 
325 The project ran from November 2009 to May 2010 and was referred to as pilot ‘pressure cooker’; in Bakker I, 
Verwijs R, Lünneman K and Olthof I in collaboration with Bruning M, ‘Evaluatie Pilot Internationale 
Kinderontvoering’ Verwey Jonker Insituut (2010) 7. 
326 Bakker I et al., (2010) supra 78. 
327 Bakker I et al., (2010) supra 79. 
328 Ibid. 
329 Ibid. 
330 Now known as the Mediation Federatie van Nederland (Mediation Federation of the Netherlands) (MfN). See 
further para 4.2.4.5. A list of research and reports on mediation is available at 
https://mediatorsfederatienederland.nl/rapporten-en-verslagen, accessed on 14 January 2018. 
331 The 2010 report used 2009 figures. 
332 The report, compiled and analysed by Stratus, is available at 
https://www.mediatorsfederatienederland.nl/content/uploads/sites/2/2014/05/De_stand_van_mediation_in_Nede
rland_2010.pdf, accessed on 18 January 2018. 
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51 690 in 2011.333 The majority of mediations completed by NMI certified mediators were 
family mediations.334 The 2010 report indicated, moreover, that of the ten most recent 
mediations completed by each mediator participating in the study, 70.3 per cent of all 
mediations resulted in complete agreement between the parties.335 Irrespective of the outcome, 
74 per cent of clients indicated (using a spectrum ranging from ‘likely’ to ‘definitely’) that they 
were going to make use of mediation in the future.336 

A recent pilot study involving the promotion of mediation in family disputes began in May 
2016 in the Gerechtshof Arnhem-Leeuwarden concerning complex divorces (previously 
referred to as vechtscheidingen). In the case of an appeal hearing in a divorce matter, the 
Gerechtshof will decide whether measures, including referral to mediation, can be implemented 
to promote a de-escalation of the acrimony and a quicker resolution of the dispute(s) between 
the parents in order to limit the negative consequences for the children and to ensure their safety 
as far as is possible.337 

The results of the research referred to above indicate that mediation 

• could reduce the case load in the courts; 

• could be introduced at any stage during court proceedings, but preferably at the earliest 
possible stage of the proceedings; 

• produced lasting agreements; 

• could allow for the possibility of an extra-judicial divorce; 

• was successful in ensuring a voluntary return in child abduction cases; and 

• resulted in a high percentage of successfully mediated agreements. 

b. Involvement in mediation by the Ministry of Justice 

In a letter from the Minister of Justice338 to the Tweede Kamer in December 2002, several 
aspects of mediation in divorce and contact arrangements were discussed.339 The letter included 
the recommendation, made by the Raad voor de Kinderbescherming Raadsondersteuning ter 
zitting (Board of Child Welfare Support during Court Hearings), to allow parties the 

																																																													
333 Stratus report (2010) 13; Stratus report (2011) 10. 
334 Stratus report (2010) 14; Stratus report (2011) 11. 
335 Stratus report (2010) 20. When the same question was asked of mediation clients who used mediation in the 
past 24 months, the percentage dropped to 31 per cent, 43. These figures included all the categories or sectors 
used in this research: labour, government, commercial, family and other. 
336 Stratus report (2010) 45. 
337 Previously available at https://www.rechtspraak.nl/Organisatie-en-
contact/Organisatie/Gerechtshoven/Gerechtshof-Arnhem-Leeuwarden/Niews/Paginas/Pilot-nieuwe-aanpak-
complexe-scheidingen-hoflocatie-Leeuwarden-wordt-verlengd-.aspx, accessed on 14 January 2018. 
338 In 2010 this department was renamed as the Ministry of Security and Justice and in 2017, as the Ministry of 
Justice and Security. 
339 Kamerstukken II 2002/03 28 600 VI 105, available at https://zoek.officielebekendmakingen.nl/kst-28600-VI-
105.html, accessed on 14 January 2018. 
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opportunity to mediate residence and contact arrangements regarding their children at any time 
during a court hearing.340 

Furthermore, the Minister informed the Tweede Kamer that a successful settlement was 
reported in 60 to 70 per cent of cases referred to mediation by the court.341 In 2004 the Minister 
implemented several measures to promote mediation with the general public, including the 
implementation of referral procedures for voluntary mediation in cases that were deemed 
suitable for mediation in all the courts in the Netherlands.342 This measure was started in 2005 
and by 2007 every court (with the exception of the Hoge Raad) could refer appropriate cases 
for mediation.343 From 2005 to 2011, as a temporary measure to stimulate the use of mediation, 
the Ministry of Justice provided the first 2.5 hours of mediation free of charge to parties who 
did not qualify for legal aid.344 

The Raad voor de rechtspraak endorsed mediation and supported self-determination of 
litigants in its Agenda for the Judiciary 2008-2011. As part of its mission and vision statements, 
the Council stated that 

[t]he relationship between the judicial system and alternative, extra-judicial 
forms of dispute resolution should be based on the principle that litigants 
choose alternatives … because these alternatives offer better solutions for 
certain disputes … [w]here the judge deems appropriate, the parties are 
informed that mediation may be a suitable way of resolving their dispute. If 
they agree, the dispute is referred to mediation.345 

In order to improve knowledge and understanding of mediation among family lawyers and 
mediators,346 the Eindrapportage Echtscheidingswerkgroep (Final Report of the Divorce 
Working Group), published in 2011347 under the auspices of the Raad voor de Rechtsbijstand 
(Council for Legal Aid),348 proposed a code of conduct for lawyers working in the field of 

																																																													
340 Kamerstukken II 2002/03 28 600 VI 105 3. 
341 Ibid. 
342 Kamerstukken II 2003/04 29 258 nr. 1 16. The disputing parties are informed either orally or in writing of the 
possibility of mediating their dispute. When parties are informed in writing, the letter includes a checklist to be 
completed by the parties to ascertain whether their matter is suitable for mediation, available at 
https://www.rechtspraak.nl/Naar-de-rechter/Oplossen-zonder-rechter/Mediation/Pages/default.aspx, accessed on 
14 January 2018. 
343 Pel M and Combrink L, (2011) supra 27. 
344 Kamerstukken II 2003/04 29 258 nr. 1 11-12. The Rechtspraak Jaarverslag 2011 27-28 noted a decline in the 
use of mediation in 2011, possibly influenced by the fact that mediation was no longer free of charge, available at 
https://www.rechtspraak.nl/SiteCollectionDocuments/Jaarverslag-2011.pdf, accessed on 18 January 2018. 
345 Agenda for the Judiciary 2008-2011: Independent and Committed 6, available at 
https://www.rechtspraak.nl/SiteCollectionDocuments/Agenda-for-the-Judiciary-2008-2011.pdf, accessed on 18 
January 2018. 
346 The working group found, for example, that both family lawyers and mediators frequently had insufficient 
knowledge of family law; Eindrapportage echtscheidingswerkgroep 3, versie 1.0 April 2011 5. 
347 The echtsheidingswerkgroep consists of representatives from the Ministry of Security and Justice, LOVF (see 
chapter 3 section 3.5.4.2), NMI, vFAS and the Raad voor de rechtspraak. 
348 Raad voor de Rechtsbijstand, Eindrapportage echtscheidingswerkgroep 3, versie 1.0 April 2011, available at 
http://www.rvr.org/binaries/content/assets/rvrorg/nieuws/eindrapportage-echtscheidingswerkgroep-3--versie-
1.pdf, accessed on 14 January 2018. 
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family law which, irrespective of whether the parties engaged in mediation or not, encompassed 
a constructive and solution-focused approach.349 In order for a mediator to qualify for 
registration with the Raad voor de Rechtsbijstand, certain requirements in addition to those 
provided for in the Wet voor de Rechtsbijstand (Legal Aid Act)350 were stipulated. These 
included NMI qualifications as well as a minimum number of mediations undertaken and CPD 
points acquired annually. The proposals were implemented as binding requirements for 
registration as a mediator with the Raad voor de Rechtsbijstand in 2013.351 

In 2016, the Raad voor de rechtspraak in conjunction with the LOVF published its 
Visiedocument Rechtspraak (echt)scheiding ouders met kinderen with the aim to minimise the 
negative consequences for the children involved in acrimonious divorces.352 One of the 
initiatives contained in this document is piketmediation (picket mediation, also referred to as 
the ‘pressure cooker approach’353) which requires a mediator to be on standby in order to assist 
divorcing parties to reach agreement with regard to (some or all) their dispute(s) during 
adjournment of their hearing.354 A piketmediation session typically lasts one-and-a-half to two 
hours, and agreements can immediately be recorded by the judge.355 Piketmediation has also 
been implemented to assist parents to come to agreement with regard to their parenting plan.356 
One pilot using piketmediation was launched by the Raad voor de rechtspraak at the rechtbank 
Midden-Nederland, Poging Ouderschapsplan tijdens Schorsing (referred to as POTS) (attempt 
(to reach agreement on) parenting plans during adjournment).357 

Piketmediation was furthermore used in a pilot project in the rechtbank Noord-Nederland in 
Groningen, which ran from 2013 to 2015 and which was evaluated by the Raad voor de 
rechtspraak in 2017.358 The evaluation indicated that piketmediation was not used very often 
because of cost implications, in that the parties had to pay for the mediation themselves, and 
because of the confidentiality of mediation which resulted in limited feedback to the judge in 
instances where no agreement was reached.359 Notwithstanding the limited use of 
piketmediation, both mediators and judges reported a de-escalation in conflict between the 
																																																													
349 Eindrapportage echtscheidingswerkgroep 3, versie 1.0 April 2011 4. See further para 4.2.4.5 below. 
350 See para 4.2.4.2 below. 
351 Raad voor de Rechtsbijstand, Inschrijvingsvoorwaarden mediators 2013, available at 
http://www.rvr.org/nieuws/2012/december/inschrijvingsvoorwaarden-mediators-2013.html, accessed on 14 
January 2018. 
352 The Visiedocument rechtspraak (echt)scheiding ouders met kinderen is available at 
https://www.rechtspraak.nl/Uitspraken-en-nieuws/Themas/Vechtscheidingen/Paginas/Visiedocument-
Rechtspraak-over-echtscheidingen.aspx, accessed on 20 July 2018. 
353 Coenraad LM et al., (2017) 66. 
354 Visiedocument rechtspraak (echt)scheiding ouders met kinderen 23. 
355 Ibid. 
356 Coenraad LM et al., (2017) 27. For more information with regard to parenting plans, see chapter 3 para 
3.4.4.3. 
357 More information with regard to POTS is available at 
https://www.rechtspraak.nl/SiteCollectionDocuments/Factsheet-POTS.pdf, accessed on 20 July 2018. 
358 Antokolskaia MV, Van den Berg CJW, Coenraad LM, Kaljee J, Roorda R, Tomassen-van der Lans M, 
Bijleveld, CCJH, Finkenauer C, De Groot G, Dirkse M, Schellevis T and Sijtsema MC, ‘Evaluatie pilot 
preventie vechtscheidingen en pilot regierechter echtscheidingen’ (2016), available at 
https://www.rechtspraak.nl/SiteCollectionDocuments/Research-memoranda-2017-3.pdf, accessed on 20 July 
2018. 
359 Antokolskaia MV et al., (2016) 11. 
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parties, because of the early intervention of the mediator.360 With regard to costs, it was 
recommended that consideration should be given to municipal funding similar to that of the 
Ouderschap na Scheiding (referred to as ONS) (Parents post-separation) project.361 

A motion was passed in the Tweede Kamer in 2015 requesting the government to issue a 
‘divorce challenge’ with the aim to examine innovative forms of justice and dispute resolution 
to ensure that divorces can be concluded in a more harmonious and cost-effective manner.362 
Recourt, who introduced the motion, supported the view that it was necessary to prevent 
divorces from having detrimental effects on children, to unnecessarily seize the judiciary or to 
have other undesirable social consequences.363 He added that the current legal procedures 
surrounding divorce were not sufficiently focussed on preventing the escalation of divorce 
disputes.364 

The ‘divorce challenge’ resulted in the establishing of a platform Scheiden zonder Schade 
which produced a report in February 2018 entitled Scheiden…en de Kinderen dan? 
(Divorce…what about the children?).365 The platform invited participation by various 
stakeholders including various local authorities, the Raad voor de rechtspraak, the 
Kinderombudsman,366 vFAS367 and the Raad voor de Kinderbescherming. One of the 
recommendations in the report is the use of a neutral gezinsvertegenwoordiger (family 
representative), who could be a family law attorney or a mediator, and who assists the parties 
to reach agreement before approaching the judge.368 

In summary, from the above it is clear that, since the late 1990s, interest in mediation in the 
Netherlands has been stimulated, promoted and supported in good part by the Ministry of 
Justice, the efforts of which of have seen the launch of pilot projects; scientific research into 
mediation by the WODC, the Verwey Jonker Instituut and the NMI; policy documents on 
mediation; and, since 2007, voluntary referral to court-annexed mediation services in each 
Rechtbank and Gerechtshof in the Netherlands. 

Importantly, the pilot projects referred to above all emphasised the benefit of early referral to 
mediation and reported lasting agreements between the parties. 

4.2.4.2 National legislation and case law providing for mediation 

This sections begins with a discussion of legislative measures relating to mediation, after which 
it highlights relevant case law. The definitive or key elements of mediation, as outlined 

																																																													
360 Antokolskaia MV et al., (2016) 11-12, 100-101. 
361 Antokolskaia MV et al., (2016) 107. More information about the Ouderschap na Scheiding (ONS) project is 
available at https://www.elker.nl/hulpaanbod-1/ouderschap-na-scheiding, accessed on 20 July 2018. 
362 Kamerstukken II 2015/2016 34300 VI nr.40, available at https://zoek.officielebekendmakingen.nl/kst-34300-
VI-40.html, accessed on 20 July 2018. 
363 Ibid. 
364 Ibid. 
365 Rouvoet A, (2018) supra. 
366 See chapter 3 para 3.4.3.2. 
367 See para 4.2.4.5 below. 
368 Rouvoet A, (2018) supra 23. 



203	
	

earlier,369 provided a guideline for selecting this case law. The Netherlands370 has significantly 
more case law in this respect than South Africa, so, unlike the earlier discussion of South 
Africa, this section is divided into two parts so as to deal with legislation and case law 
separately. As shall be seen, Dutch case law addresses several features of mediation as well as 
aspects of the function of the mediator. 

a. Legislation 

In the past decade, the Dutch legal system has seen the introduction of three legislative 
measures providing for voluntary mediation and one draft Bill providing for the regulation of 
the mediation profession. These are the inclusion of mediation as an option for parties applying 
for legal aid in 2009,371 the introduction of the mandatory parenting plan in 2009,372 the 
implementation of the EU Mediation Directive in 2012,373 and the tabling of the Wet 
Bevordering Mediation (Act Promoting Mediation) in 2016.374 

Since 2009 the Wet op de Rechtsbijstand makes provision for a toevoeging375 (financial 
support) in respect of mediation.376 Parties opting for mediation have to select mediators who 
are registered with the Raad voor de Rechtsbijstand.377 The WODC released national figures 
regarding legal aid referral for mediation between 2012378 and 2016 which showed a sharp 
increase in the amounts awarded.379 

The introduction of the mandatory parenting plan in 2009 included an amendment of the 
DCCP380 making provision for court referral to a mediator if appropriate, to assist parents to 
reach agreement regarding the consequences of their divorce.381 In addition to mediating the 
details of the parenting plan required by article 815-3 DCCP, it was found that the mediator 

																																																													
369 See para 4.2.1 above. 
370 There were 2 230 cases concerning mediation in civil law from 2000 onwards. See 
https://uitspraken.rechtspraak.nl/, accessed on 14 January 2018. 
371 Wet van 23 december 1993 as amended on 20 May 2009 Stb 2009 4, available at 
http://www.wetten.overheid.nl/BWBR0006368/2017-01-01, accessed on 14 January 2018. 
372 Act of 27 November 2008, Wet bevordering voortgezet ouderschap en zorgvuldige scheiding Stb 2008 500, 
available at https://zoek.officielebekendmakingen.nl/stb-2008-500.html, accessed on 14 January 2018. See also 
chapter 3 para 3.4.4.3. 
373 See chapter 2 para 2.3.2.2.g. 
374 Draft Mediation Bill, available at https://www.internetconsultatie.nl/wetmediation, accessed on 14 January 
2018. 
375 A toevoeging is defined as: ‘een verklaring op grond waarvan een rechtzoekende aanspraak kan maken op 
gesubsidieerde rechtsbijstand’ in Combrink-Kuiters L, Van Gammeren-Zoeteweij M and Peters SL Monitor 
Gesubsidieerde Rechtsbijstand 2014 (2015) 8. 
376 Article 33e of Act of 23 December 1993. 
377 Article 33b of Act of 23 December 1993. Where legal aid has been granted for mediation, and the parties also 
need legal assistance, the court in ECLI:NL:RVS:2009:BI4551 ruled that the two types of assistance are different 
and both can be granted concurrently. 
378 The figures were only reported separately from 2012 onwards. 
379 Ter Voert M, (2017) supra 10. 
380 Act of 27 November 2008, Wet bevordering voortgezet ouderschap en zorgvuldige scheiding Stb 2008 500 6. 
For more information on the DCCP, see chapter 3 paras 3.2.2.1 and 3.4.2. For more information regarding the 
mandatory parenting plan, see chapter 3 para 3.4.4.3. 
381 Article 818-2 DCCP: ‘De rechter kan [emphasis added] de echtgenoten naar een mediator verwijzen met als 
doel om de echtgenoten in onderling overleg tot afspraken over één of meer gevolgen van de echtscheiding te 
laten komen indien het verzoekschrift of de behandeling ter terechtzitting daartoe aanleiding geeft.. 
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assisting parents with the drafting of a parenting plan frequently also assisted the parents in 
differentiating between their role as ex-partner and parent382 and assisted the parents in 
improving their communication on issues relevant to child-care arrangements.383 The WODC’s 
national figures regarding referral to mediation in family disputes (not only regarding the 
parenting plan) between 2008 and 2016 indicated a more or less consistent number of referrals 
of just under 2000 per annum and a slight decrease in completed mediations.384 

The EU Mediation Directive was adopted by the European parliament in 2008 and member 
states were required to implement the Directive into their national laws by 2011.385 In 2012, 
the Netherlands introduced the Wet Implementatie richtlijn no. 2008/52/EG386 (Act 
implementation [mediation] directive). In terms of paragraph 8 of the Preamble, the EU 
Mediation Directive is applicable to grensoverschrjidende (cross-border) disputes only, but 
member states are not prevented from applying the provisions to internal mediation processes 
as well. 

The Dutch government decided, however, to make the Mediation Directive applicable to cross-
border disputes only.387 In terms of the Wet Implementatie richtlijn, mediation can be agreed 
to between the parties, or can be suggested by the court, but remains voluntary.388 Mediation 
as understood in the Wet Implementatie richtlijn does not include attempts by a judge to settle 
a matter.389 Although the absence of professional privilege for mediators was confirmed by the 
Hoge Raad in 2009,390 the mediator is granted legal privilege in cross-border matters in terms 
of the Act.391 In order to provide sufficient time for the mediation process to run its course, 
prescription of legal processes are suspended for the duration of the mediation.392 In the period 
2010-2011, the majority of cross-border mediations involved family-related disputes 
frequently involving child abduction cases.393 Whereas article 7(c) of the 1980 Hague 
Convention places a duty on the Central Authority of member states to attempt an ‘amicable 

																																																													
382 Claessen IGS and Zon MA, ‘Samenwerking Kindertherapeut en Advocaat/mediator bij (echt)Scheiding: Win-
win Situatie’ EB Tijdschrift voor Scheidingsrecht (2012) 9 178. 
383 Spruijt E and Kormos H, Handboek Scheiden en de Kinderen (2014) 142. 
384 Ter Voert M, (2017) supra 7. 
385 Article 12 of Directive 2008/52. See also chapter 2 para 2.3.2.2.g. 
386 Wet implementatie richtlijn nr. 2008/52/EG betreffende bepaalde aspecten van bemiddeling/mediation in 
burgerlijke en handelszaken Stb 2012/570. 
387 Article 2 Wet implementatie richtlijn nr. 2008/52/EG. See also Kamerstukken II 2011/12 33 320 nr.3 MvT 1 
and 3. 
388 Article 1a and b Wet implementatie richtlijn nr. 2008/52/EG. See also Kamerstukken II 2011/12 33 320 nr.3 
MvT 3.  
389 Kamerstukken II 2011/12 33 320 nr.3 MvT 3. 
390 ECLI:NL:PHR:2009:BG9470. 
391 Article 5-1 Wet implementatie richtlijn nr. 2008/52/EG which reads as follows: ‘Indien het vertrouwelijke 
karakter van een mediation uitdrukkelijk is overeengekomen, [kan] de mediator … zich verschonen van de 
verplichting om een getuigenis af te leggen omtrent informative die voortvloeit uit of verband houdt met een 
mediation’. See also Kamerstukken II 2011/12 33 320 nr.3 MvT 3. 
392 Article 6-1 and 2 Wet implementatie richtlijn nr. 2008/52/EG. 
393 Stratus Marktonderzoek, Grensoverschreidende Mediation (original report unavailable). The ‘Guide to Good 
Practice: Mediation’, which supplements the 1980 Hague Convention, primarily addresses mediation as a suitable 
and widely used ADR mechanism in cross-border child abduction cases. See Objectives and Scope, ‘Guide to 
Good Practice: Mediation’ (2012) 12. See also chapter 2 para 2.2.2.1 
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settlement’, and whereas mediation is regarded as a suitable mechanism for achieving such a 
settlement, mediation in these matters remains voluntary.394 

A draft Bill providing for the regulation of the profession of mediation and to promote 
mediation as a form of ADR was tabled in Parliament for comment in July 2016.395 The draft 
Bill makes provision for a public register of mediators and includes the legal requirements of 
mediators for entry into (as well as removal from) the register, which is to be controlled by the 
Minister of Justice and Security.396 The requirements include proof of training, specific legal 
and psychological skills, and the completion of a number of mediations.397 Additionally, 
mediators whose names have been entered into the register have to be sworn in as mediators.398 
The draft Bill also introduces a mediation commission which will advise the Minister and act 
as quality controller with regard to the mediators.399 

Chapter 5 of the draft Bill concerns the rights and duties of sworn mediators. These include the 
confidentiality of information provided during mediation and the independence, impartiality 
and neutrality of the mediator. Chapter 6 of the draft Bill makes provision for a council for 
disciplinary proceedings against sworn mediators. The council will consist of members of the 
judiciary as well as sworn mediators.400 The council will have the powers to warn, reprimand, 
temporarily or permanently remove a mediator from the register, or issue a cost order against 
the mediator.401 

The draft Bill aims to provide additional legal certainty regarding, inter alia, the mediation 
agreement, the suspension of court proceedings to allow for mediation, and court referral for 
mediation, by amending the DCC402 and DCCP.403 In a letter to the Tweede Kamer in January 
2017, the Minister of Justice and Security undertook to submit, after expert consultation, a 
(possibly amended) final Bill to the Tweede Kamer ‘zo spoedig mogelijk’ (as soon as 
possible).404 

The legal parameters of both the mediation agreement between the mediator and the parents, 
as well as those of the settlement agreement reached at the end of a successful mediation, are 
provided for in the DCC. The mediation agreement is regarded as an ‘overeenkomst van 

																																																													
394 Van Hoek AAH, ‘Mediation in Cross-Border Family Matters: The Dutch Experience’ in Kunda I (ed) Family 
and Children: European Expectations and National Reality (2014) 82-83. 
395 Wet Bevordering Mediation, available at https://www.internetconsultatie.nl/wetmediation, accessed on 14 
January 2018. The long title of the Bill is Wet houdende regels ter bevordering van de kwaliteit van mediators en 
het gebruik van mediation als alternatieve vorm van geschiloplossing (hereinafter referred to as the Draft 
Mediation Bill). 
396 Chapter 2 of the Draft Mediation Bill. 
397 Article 3 of the Draft Mediation Bill. 
398 Articles 14 and 15 of the Draft Mediation Bill. 
399 Chapter 4 of the Draft Mediation Bill. 
400 Article 26 of the of the Draft Mediation Bill. 
401 Article 27 of the Draft Mediation Bill. 
402 For more information on the DCC and the DCCP, see chapter 3 paras 3.2.2.1 and 3.4.1. 
403 Chapter 7 of the Draft Mediation Bill. 
404 Kamerstukken II 2016/17 29 528 nr.11. The Minister of Justice and Security, who submitted the draft Bill, 
Minister Van der Steur, resigned on 26 January 2017. 
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opdracht’ (mandated agreement).405 The voluntary nature of mediation is emphasised in article 
7:408-1 DCC, which determines that the ‘opdrachtgever’ (in this case the parent or parents) 
can terminate the agreement at any time.406 The settlement agreement reached through 
mediation is considered to be a specific type of contract known as a 
vaststellingsovereenkomst.407 Such an agreement is invalid if the agreement is deemed to be 
contra bonos mores (in strijd met de goede zeden of de openbare orde) or contrary to 
prescriptive law (in strijd met bindend recht).408 

b. Case law 

Arguably the most important aspect of mediation in the Netherlands is that it is voluntary in 
nature. This was confirmed in several cases heard by the Hoge Raad. In a case heard in 2006, 
one party, despite agreement to mediate various disputes that arose post-divorce, indicated that 
she no longer wished to continue with mediation because of financial and emotional reasons.409 
Whilst the court regretted the mother’s decision, it held that ‘[g]elet op de aard van het middel 
van mediation staat het beide partijen te allen tijde vrij hun medewerking daaraan alsnog te 
onthouden’,410 confirming the voluntary nature of mediation and therefore the unenforceability 
of a mediation agreement if one party refuses to continue to participate in mediation. 

In another matter heard by the Hoge Raad in 2006, in which one party refused to accept the 
divorce unless the parties attended mediation, the court confirmed that there was no obligation 
upon the parties to mediate, that mediation required the cooperation of both parties, and that 
the ‘[u]itgangspunt van mediation is steeds dat deze op vrijwillige basis geschiedt en primair 
de verantwoordelijkheid van de partijen zelf is’,411 thereby putting the responsibility to (chose 
to) mediate on the parties and not on the court. 

The choice to unilaterally end a mediation agreement was confirmed by the Hoge Raad in 
2008.412 The voluntary nature of mediation was again confirmed in a matter heard by the Hoge 
Raad in 2009.413 In this matter the parents had agreed in their divorce order to refer all disputes 
in the first instance to mediation. When the mother approached to court for a maintenance 
award without having attempted mediation, the father held that her application was 
inadmissible, because they had not attempted to resolve the dispute through mediation. The 
court held that the mother’s rights of access to court trumped the agreement reached in their 

																																																													
405 Article 7:400-413 DCC. See also Schutte E and Spierdijk J, Juridische Aspecten van Mediation (2011) 65-69. 
406 Schutte E and Spierdijk J, (2011) supra 72. 
407 Article 7:900 – 902 DCC. 
408 Article 7:902 DCC. 
409 ECLI:NL:HR:2006:AU3724. 
410 ECLI:NL:HR:2006:AU3724 para 3.4, which can be translated into English as ‘due to the nature of mediation, 
both parties are free to withdraw their cooperation at any time’. See also ECLI:NL:GHSGR:2009:BJ3798 where 
the court came to a similar decision. 
411 ECLI:NL:PHR:2006:AV7389 para 2.10, which can be translated into English as ‘the point of departure of 
mediation is that mediation occurs on a voluntary basis and is primarily the responsibility of the parties’. 
412 ECLI:NL:HR:2008:BD2710. 
413 ECLI:NL:PHR:2009:BH7132. 
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divorce order and that, due to the voluntary nature of mediation, either party remained at liberty 
not to enter into mediation despite having agreed to mediation previously.414 

The question of whether the information provided during mediation is confidential has also 
been tested in court. In a case heard by the Rechtbank Utrecht in 2005, the court supported the 
confidential nature of the information provided during mediation where this formed part of the 
mediation agreement (mediation overeenkomst) and did not permit this information to be 
presented to the court.415 

Closely related to the confidential nature of mediation is the question of whether the mediator 
has verschoningsrecht (legal privilege). In a matter heard by the Hoge Raad in 2009, this 
question was decided.416 The court ruled that mediators did not have legal privilege even if the 
mediator’s other profession, for example that of attorney, did provide him or her with legal 
privilege and the mediator could therefore not refuse to give evidence in the hearing.417 As 
noted above, this situation has since changed with regard to cross-border mediations with the 
promulgation of the Wet implementatie richtlijn nr. 2008/52/EG in 2012.418 

With regard to deciding on contact and care arrangements, case law indicates that the courts 
allow time for parents to attempt to reach agreement in mediation and will frequently suspend 
finalisation of a matter and put interim (contact) arrangements in place pending the outcome of 
the mediation.419 In a matter where one party appeared unwilling to mediate, the court imposed 
a time limit in which the person had to decide whether she would be willing to mediate, failing 
which the court would make a decision about contact arrangements.420 In order to assist the 
court, the mediator is sometimes given a list of questions to address in mediation, for example 
with regard to parental behaviour and suitable contact and care arrangements.421 

In certain circumstances, however, the court has not delayed its decision to allow parents to 
come to a mediated agreement around the care and contact arrangements for their children, 
especially if a mediated agreement is already in place. In a matter heard in the Gerechtshof ‘s-
Hertogenbosch, the court respected the mediated agreement regarding residence and contact 
arrangements as determined previously by the Rechtbank; as such, it was not prepared to 
discuss new contact arrangements since there did not appear to be have been a change in 
circumstances.422 Where the court has acknowledged that mediation could improve the parental 
relationship, but that mediation was unlikely to result in agreement to change the care and 

																																																													
414 ECLI:NL:PHR:2009:BH7132 para 12. 
415 ECLI:NL:RBUTR:2005:AS5144 para 2.7. See also ECLI:NL:RBAMS:2007:BC8878, 
ECLI:NL:HG:2009:BG9470 and ECLI:NL:RBSGR:2011:BQ6155 which supports the earlier decision. 
416 ECLI:NL:PHR:2009:BG9470. 
417 ECLI:NL:PHR:2009:BG9470 para 3.6.2. 
418 Article 5-1 Wet implementatie richtlijn nr. 2008/52/EG. 
419 In ECLI:NL:RBARN:2010:BO2567 and ECLI:NL:RBGRO:2011:BQ9129 the court allowed just under three 
months for mediation between the parents; in ECLI:NL:GHDHA:2014:4533, ECLI:NL:GHSGR:2006:AZ3543 
and ECLI:NL:RBSGR:2006:AZ5419, the court allowed six months for mediation. 
420 ECLI:NL:GHARL:2014:112. 
421 ECLI:NL:GHSGR:2004:AQ6572; ECLI:NL:GHSGR:2007:BA3489. See also para 4.2.4.3 below regarding 
forensic mediation. 
422 ECLI:NL:GHSHE:2011:BU8820. 
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contact arrangements, it has decided not to delay its decision pending the outcome of the 
mediation.423 

At the same time, even where previous attempts at mediation had failed, the court has allowed 
parents to attempt mediation again.424 There are, however, also instances where the court has 
made a decision after mediation has failed.425 In a particularly acrimonious matter heard in the 
Gerechtshof Arnhem-Leeuwarden in 2016, the father asked to be divested of his rights to have 
joint parental authority or contact with his child after mediation had failed. The court agreed to 
this reluctantly, and recommended that, once the emotions had settled, mediation should be 
resumed, so that father and daughter could be part of each others lives.426 

Before a court agrees to make a mediated agreement an order of court – in other words, 
considers the binding nature of a mediated agreement – it will first decide whether the mediated 
agreement is in the best interests of the child.427 In a case heard in the Gerechtshof Leeuwarden, 

the mother had agreed in mediation not to receive maintenance for her child, allegedly in 
exchange for having primary residence.428 The court relied on article 1:400-2 DCC429 and ruled 
the agreement neither binding nor in the child’s best interests, and awarded maintenance for 
the child.430 In a case heard in the Rechtbank ‘s-Gravenhage, the court held that the contact 
arrangement agreed in mediation between the parents was not in the best interests of their child, 
and, after a report from the bijzondere curator431 appointed by the court, awarded primary 
residence to the father.432 Further to the binding nature of a mediated agreement, the 
Gerechtshof ‘s-Gravenhage held that, irrespective of the father’s right to contact with his child, 
the father could not enforce his contact by relying on the mediated agreement.433 

With regard to case law resulting from mediation in 1980 Hague Convention matters, several 
mediations have resulted in a vaststellingsovereenkomst that was approved by the Rechtbank 
and made an order of court.434 The voluntary nature of mediation was underscored in another 
matter, when, after having reached agreement, the mother objected to certain aspects of the 
vaststellingsovereenkomst, resulting in the court’s refusal to make the agreement an order of 
court.435 

																																																													
423 ECLI:NL:GHSGR:2012:BX1497. 
424 ECLI:NL:GHDHA:2014:4533 and ECLI:NL:GHSGR:2012:BW7360. 
425 ECLI:NL:GHSGR:2009:BL4263. 
426 ECLI:NL:GHARL:2016:7361. 
427 See chapter 3 para 3.4.4.1. 
428 ECLI:NL:GHLEE:2010:BP0632. 
429 Article 1:400-2 DCC reads as follows: ‘Overeenkomsten waarbij van het volgens de wet verschuldigde 
levensonderhoud wordt afgezien, zijn nietig.’ 
430 ECLI:NL:GHLEE:2010:BP0632 para 7. 
431 See chapter 3 para 3.4.4.1. 
432 ECLI:NL:RBSGR:2011:BU5189. The parents, living in the USA and the Netherlands, respectively, had agreed 
that, until the child was of schoolgoing age, she would have contact with each parent for a period of three months 
at a time and, once she was of schoolgoing age, she would have contact with each parent for a year at a time. 
433 ECLI:NL:GHSGR:2008:BG6245 para II.4. 
434 ECLI:NL:RBDHA:2015:2876, ECLI:NL:RBDHA:2015:11361, ECLI:NL:RBDHA:2013:BY9887, 
ECLI:NL:RBALM:2011:BQ8592, ECLI:NL:RBSGR:2010:BN2060 and ECLI:NL:RBSGR:2010:BN1300. 
435 ECLI:NL:RBZLY:2011:BR3055. 
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Further case law providing clarity on the voluntary nature of mediation and the role of the 
Central Authority436 in referring 1980 Hague Convention matters for mediation, is found in a 
ruling made by the Hoge Raad in 2010.437 In this matter the mother held that the father’s request 
for the return of their child was inadmissible, because the Central Authority had neglected to 
persuade the father to enter into mediation with the mother. The father was under incarceration 
at the time. The Hoge Raad held that a breach of article 7(c)438 did not result in 
inadmissibility.439 Despite the urgency associated with child abduction matters, the Rechtbank 
allows time for mediation in 1980 Hague Convention matters. In a case heard by the Rechtbank 
‘s-Gravenhage, the parties were allowed three months to attempt to reach agreement in 
mediation regarding, inter alia, the residence, contact arrangements and passport arrangements 
of their child.440 

The case law discussed in this section provides support to the claim that mediation is voluntary 
and confidential in the Netherlands. Legal privilege, however, is granted only in cross-border 
mediations. The courts generally allow sufficient time for parties to attempt to reach agreement 
in mediation, sometimes even after earlier mediation efforts have failed. A mediated agreement 
involving children will be made an order of court only provided the agreement is deemed by 
the court to be in the best interests of the children. 

4.2.4.3 Forensic mediation 

Forensic mediation,441 also referred to as a deskundigenbericht met toepassing mediation 
(expert report with the use of mediation),442 was introduced in the Netherlands in 2002443 to 
assist the court in making decisions in highly acrimonious divorces.444 It is a hybrid of an expert 
investigation, such as a contact and care assessment,445 and mediation.446 The Stichting 

																																																													
436 The Central Authority in the Netherlands is the Public prosecutor of the District Court in The Hague (Officier 
van Justitie), available at https://www.hcch.net/en/states/authorities/details3/?aid=37, accessed on 14 January 
2018. 
437 ECLI:NL:HR:2010:BM5997. 
438 Article 7 (c) of the 1980 Hague Convention reads as follows: ‘[Central authorities shall take appropriate 
measures] to secure the voluntary return of the child or to bring about an amicable resolution of the issues.’ 
439 ECLI:NL:HR:2010:BM5997 para 3.7. 
440 ECLI:NL:RBSGR:2008:BD5943. 
441 Although forensic mediation does not fit purely into the mold of mediation, it is included here because of its 
use in high-conflict divorces or family separations. See in this regard chapter 5 paras 5.1 and 5.11. The concept 
of forensic mediation does not exist in South Africa. 
442 The concept of ‘forensic mediation’ led to confusion around the concept of ‘referral to mediation by the judge’; 
hence, the foundation Forensische Mediation prefers to refer to the concept, ‘deskundigenbericht met toepassing 
van mediation’, available at http://www.forensischemediation.nl/de-stichting-en-de-vereniging/historie, accessed 
on 14 January 2018. Van Leuven also uses the term ‘ouderschapsonderzoek’ (parenting assessment). See Van 
Leuven CARM, ‘Een Beschouwing Omtrent het Deskundigenonderzoek met Toepassing van Mediationtechniken 
(Voorheen: Forensische Mediation)’ EB Tijdschrift voor Scheidingsrecht (2010) 4 67-70. Van Teeffelen refers to 
‘forensische conflictbemiddeling’ in order to differentiate forensic mediation from ordinary mediation; see Van 
Teeffelen PAJTh, ‘Forensische Conflictbemiddeling in Gezags- en Omgangszaken bij het Gerechtshof ‘s-
Hertogenbosch’ EB Tijdschrift voor Scheidingsrecht (2005) 10 1. 
443 For an overview of the history of forensic mediation, see Van Leuven CARM, (2010) supra 69. 
444 Van Teeffelen, PAJTh (2005) supra 68. 
445 In the Netherlands referred to as an ouderschapsonderzoek; see also para 4.2.4.3 below. 
446 Van Teeffelen, PAJTh (2005) supra 71. 
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Forensische Mediation (Forensic Mediation Foundation), established in 2005,447 defines 
forensic mediation as 

‘[d]e processmethode die onderzoek en mediation combineert met het doel 
enerzijds de rechter in het kader van het deskundigenbericht de informatie 
te verschaffen die nodig is om de gerechtelijke beslissing te geven en 
anderzijds in rechte partijen alsnog de gelegenheid biedt zelf tot 
(deel)oplossing van hun geschil te raken’.448 

The two parts of forensic mediation, that is, the assessment (expert report) part and the 
mediation part, have not been viewed consistently by the courts. In a matter heard in the 
Gerechtshof ‘s-Gravenhage in 2007, the court shifted the emphasis away from the expert-report 
aspect of forensic mediation and appointed a forensic mediator with the primary aim to improve 
communication between the parents.449 In a case heard by the Hoge Raad in 2007, however, 
the court indicated that, in the first instance, the forensic mediator, appointed by the court, is 
required to report to the court regarding his or her findings and, secondly, the forensic mediator 
could assist the parties to reach agreement.450 

In this matter, the Hoge Raad determined furthermore that the mediation aspect of the task of 
the forensic mediator is for the parties to determine, thereby emphasising self-determination 
embedded in mediation.451 The Hoge Raad offers a slightly different description of forensic 
mediation in a case heard in 2010, this time emphasising the dual aim of forensic mediation as 
the provision of information required by the court, on the one hand, and, on the other hand, 
offering the parties the opportunity (through mediation) to resolve their disputes between 
themselves.452 The expert role of the forensic mediator is emphasised in instances where the 
court provides the forensic mediator with a list of questions to which it seeks an answer.453 

																																																													
447 Van Leuven, CARM (2010) supra 31. 
448 Raad voor de Rechtsbijstand, Forensische mediation, available at 
http://www.forensischemediation.nl/forensische-mediation, accessed on 29 January 2017, translated as ‘the 
method of combining investigation and mediation with the aim to, on the one hand, provide the judge, within the 
framework of the expert report, the information necessary to make a judicial decision and, on the other hand, to 
provide the parties the opportunity to (partially) resolve their dispute’. 
449 ECLI:NL:GHSGR:2007:BA0150 para 12. 
450 ECLI:NL:PHR:2007:BH1195, para 8 which reads as follows: ‘Het gaat hier om een instituut met een tweeledig 
doel en karakter: de forensische mediator kan [emphasis added], evenals het geval is bij “gewone” mediation, 
zijn invloed aanwenden om de partijen ertoe te brengen hun geschillen geheel of gedeeltelijk minnelijjk te regelen; 
maar het instituut is hiertoe niet beperkt, want de uitkomst kan ook zijn dat de forensische mediator (alleen) 
rapporteert over zijn bevindingen omtrent de vragen met het oog waarop hij werd ingeschakeld en/of omtrent het 
verloop van de mediation.’ 
451 ECLI:NL:PHR:2007:BH1195 para 19. 
452 ECLI:NL:PHR:2011:BP9998, para 10 which reads as follows: ‘[Forensic mediation is] een combinatie van 
onderzoek en mediation met het doel enerzijds de rechter de informatie te verschaffen die nodig is om de 
gerechtelijke beslissing te geven en anderzijds partijen de gelegenheid te bieden om zelf alsnog tot een oplossing 
van het geschil te geraken.’ 
453 ECLI:NL:GHSGR:2008:BD9041. 
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Whereas the voluntary nature of mediation has been confirmed in case law,454 forensic 
mediation is not voluntary.455 A forensic mediator is appointed in terms of article 198-3 DCCP, 
with consequences attached to refusal.456 Despite the court’s powers to appoint a forensic 
mediator, the Rechtbank Haarlem, in a matter heard in 2007, decided not to appoint a forensic 
mediator in a case where one party did not agree to the appointment, and the court issued an 
order regarding contact arrangements.457 The Rechtbank’s view that, as a result of one party’s 
refusal to participate, the appointment of a forensic mediator would not assist the court, was 
upheld by the Gerechtshof Amsterdam.458 Since the forensic mediator is required to provide 
the court with a report, forensic mediation is not confidential either.459 

Verhulst poses the question whether, in the absence of essential characteristics of mediation 
such as the voluntary nature and confidentiality of mediation as well as the independence and 
self-determination of the parties, one can still speak of mediation in forensic mediation.460 
According to Van Leuven, the core element of forensic mediation is the investigation and not 
the mediation.461 Forensic mediation may therefore lie closer to assessment or investigation 
than to mediation. 

4.2.4.4 Child participation 

Child involvement in divorce or family separation mediation is discussed against the 
background of children’s rights such as the best interests of the child principle, a child’s 
participation rights and a child’s right to family life.462 These interests are protected in several 
international and regional instruments discussed previously.463 There are furthermore many 
references to the best interests of the child, child participation and a child’s right to family life 
in the DCC and the DCCP.464 

The introduction of the mandatory parenting plan in 2009465 brought with it the opportunity for 
child participation in mediation since, firstly, one of the positive indicators for mediation, 

																																																													
454 See para 4.2.4.2 above. 
455 Article 198-3 DCCP which reads as follows: ‘Partijen zijn verplicht mee te werken aan een onderzoek door 
deskundigen.’ 
456 ECLI:NL:GHARL:2016:4440 and ECLI:NL:GHSGR:2008:BD9041. The second half of article 198-3 DCCP 
reads as follows: ‘Wordt aan deze verplichting niet voldaan, dan kan de rechter daaruit de gevolgtrekking maken 
die hij geraden acht’. 
457 ECLI:NL:RBHAA:2007:AZ9635 
458 ECLI:NL:GHAMS:2007:BB4505. Generally, the forensic mediator’s report aims to assist the court in reaching 
a decision and can have far-reaching consequences. See for example in ECLI:NL:RBHAA:2009:BJ9031 where 
the court supported the findings and recommendations of the forensic mediator and suspended the father’s contact 
with the children for one year. 
459 Verhulst M, ‘Mediation in het Echtscheidingsrecht Verplicht?!’ Masterscriptie, Universiteit van Tilburg (2013) 
29. 
460 Verhulst M, (2013) supra 30. 
461 Van Leuven CARM, (2010) supra 31. 
462 With regard to the best interests of the child, child participation and a child’s right to family life in the 
Netherlands in general, see chapter 3 paras 3.4.3.1, 3.4.3.2 and 3.4.3.3. 
463 For a summary of the best interests of the child, child participation and the child’s right to family life in 
international and regional instruments, see chapter 2 paras 2.4.2, 2.4.3 and 2.4.5.  
464 See chapter 3 paras 3.4.4.1, 3.4.4.2 and 3.4.4.3. 
465 See chapter 3 para 3.4.4.3. 
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namely an ongoing relationship between the disputing parties, in this instance the parents, is 
present;466 and, secondly, article 815-4 DCCP specifically requires that parents provide an 
indication of how and in what way the children have been involved in the drafting of the 
parenting plan.467 

However, Dutch research has shown that children do not regularly participate in mediation. In 
research into mediation completed in 2001 by Chin-a-Fat and Steketee,468 the authors found 
that in the majority of cases – about 72 per cent – the mediators did not consult with the 
children, that in 2 per cent of cases the mediators spoke directly with the children, and that in 
1 per cent of the cases the children were present during a mediation session.469 The majority of 
mediators indicated that they did not involve children in the mediation because there was an 
assumption, firstly, that the best interests of the children were protected in instances where the 
parents had reached agreement and, secondly, that it was the duty of the parents, rather than 
the mediator, to communicate the outcome of the mediation with the children.470 As part of the 
research, a questionnaire was sent to the children involved: in contrast to the views of the 
parents and the mediators, just more than a third of the children who returned the questionnaire 
indicated that they had wanted to participate.471 

In a 2016 study the Kinderombudsman conducted on the role of the attorney (advocaat) as a 
preventative link in vechtscheidingen (acrimonious divorces), 72 per cent of the children 
indicated that the divorce attorney should consider their views during the divorce, while and 
the majority of children, some 66.7 per cent, indicated that their interests had not been 
considered.472 The research also showed that around half the children did not know what their 
rights were during the divorce process and that they had wanted to know this.473 The mediator 
is therefore in a position to give the interests of the child centrality in the mediation process 
and to involve the child, provided that the parents are clearly informed about this prior to the 
mediation.474 

Van Leuven and Hendriks prefer to speak to the child in person rather than asking the child to 
put his views in writing, 475 given the possibility of parental influence or assistance in writing 

																																																													
466 Chin-a-Fat BES, (2013) supra 406. 
467 See chapter 3 para 3.4.4.3. 
468 See also para 4.2.4.1.a above. 
469 Chin-a-Fat BES and Steketee M, WODC (2001) supra 119. 
470 Ibid. See also chapter 5 para 5.26.5.5 regarding child involvement in facilitation (parenting coordination) in 
South Africa. 
471 Chin-a-Fat BES and Steketee M, WODC (2001) supra 120. For similar findings, see chapter 5 para 5.8. 
472 Van der Kooi C, Baracs M, Goosen C, Schmidt E, Hahn C and Inklaar R, Verkenning naar de Kindvriendelijke 
Advocatuur: Een Onderzoek naar de Rol van de Advocaat als Preventieve Schakel bij (V)echtscheidingen 
(hereinafter Van der Kooi C et al.) (2016) 22. The children involved in this research were described as 
‘ervaringsdeskundige kinderen’ (experts through experience) and all had had been involved in a divorce. 
473 Van der Kooi C et al., (2016) supra 21. 
474 Goosen C, ‘Kindvriendelijke Advocatuur en de Mediator’ Tijdschrift Conflicthantering (2016)1 26-28. The 
author participated in the study conducted by the Kinderombudsman in 2016. 
475 Article 8.1 of Procesreglement Scheiding. The LOVF requires that children be given the opportunity to make 
their views known either in person or in writing. See further chapter 3 para 3.3.4.2. 
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a letter.476 With regard to an appropriate age for a child to be heard,477 the authors are of the 
view that children younger than 12 years old should also be heard, because children are affected 
by divorce irrespective of their age.478 It must be made clear to children, however, that only 
their views need to be heard and that they need not make a choice.479 A discussion with the 
children is necessary furthermore in order to ascertain their views and experiences around 
issues such as daily care, school, medical care and how they want to spend their free time, 
holidays and special days.480 It is essential for a mediator to prepare before consulting with 
children, specifically with regard to the family structure, the developmental stage of the child, 
the cultural and social background of the child and the family, and possible reactions of children 
to divorce.481 The child involved in the mediation also needs to prepare, for example with 
regard to how the information provided by him or her will be presented to the parents.482 

According to the zorgmodel,483 parents need to be given the opportunity to discuss their 
intended settlement with the children first.484 Van Leuven and Hendriks hold the view that the 
children should be seen independently of the parents and, after an initial joint consultation, also 
independently of each other.485 After the consultations, the children’s views are to be 
summarised and the children are to be given an opportunity to comment on the summary 
prepared by the mediator.486 Hellingman-Fernhout correctly does not regard mediation around 
the contents of a parenting plan as a once-off incident, and recommends that the plan is 
reviewed from time to time as the needs of the children and/or the circumstances of the parents 
change, if necessary with the assistance of the mediator.487 

Several reasons have been given as to why mediators choose to involve children in mediation 
or not.488 Mediators chose to involve children to obtain additional information and, because 
participation, rather than decision-making, proved to be beneficial for children.489 On the other 
hand, among the circumstances under which mediators chose not to involve children in 
mediation were, first, when they were mediating around the proprietary aspects of the divorce, 
and when the parents themselves appeared to be taking the best interests of the child into 
																																																													
476 Van Leuven C and Hendriks A, (2006) supra 80. 
477 The DCCP generally refers to the age of 12 as a minimum age (for example article 809(1), and the LOVF have 
suggested a minimum age of six years with regard to child participation in parenting plans. See further chapter 3 
para 3.4.4.3. 
478 Van Leuven C and Hendriks A, (2006) supra 80 and 86. 
479 Van Leuven C and Hendriks A, (2006) supra 82. See also Hellingman-Fernhout C, ‘Zorg en Omgang’ in 
Brenninkmeijer A, Bonenkamp D, Van Oyen K and Prein H (eds) Handboek Mediation (2013) 413. 
480 Van Leuven C and Hendriks A, (2006) supra 82. The authors provide a list of possible questions to assist the 
mediator in ascertaining a child’s views around his or her every day experiences 137-138. 
481 Van Leuven C and Hendriks A, (2006) supra 83. 
482 Ibid.; Hellingman-Fernhout C, (2013) supra 413. Article 8.5 of Procesreglement Scheiding protects the 
confidentiality of the information provided by the child and requires that the judge provide only a summary of the 
child’s statement. 
483 See para 4.2.4.1 above. 
484 Van Leuven C and Hendriks A, (2006) supra 86. 
485 Ibid. 
486 Van Leuven C and Hendriks A, (2006) supra 87. 
487 Hellingman-Fernhout C, (2013) supra 415. See also chapter 3 para 3.4.4.3. 
488 Herbots K, Roevens E and Put J, ‘Participatierechten van Kinderen in Scheidingssituaties. Visie en Praktijk 
van Scheidingsbemiddelaars’ FJR (hereinafter Herbots K et al.) (2011) 11 317-317. 
489 Herbots K et al., (2011) supra 317-318. 
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account.490 Secondly, mediators were concerned about exposing the child to the parental 
conflict or creating the impression that the child had a choice in the agreements reached in 
mediation.491 Thirdly, the age, maturity and development of the child frequently determined 
whether the mediator would involve the child or not.492 Lastly, mediators regularly did not have 
the experience and/or knowledge to consult with children or to determine their maturity.493 

Nevertheless, even though a child frequently does not participate in a mediation process, he or 
she remains an interested party and the mediator needs to promote his or her interests in 
mediation, something which may clash with the expected impartiality of the mediator and that 
needs to be clarified prior to the start of the mediation.494 Whether a child is included in 
mediation or not, the mediator has an ethical responsibility to ensure that the needs of the 
children as well as the parents are taken into account in agreements reached.495 

Despite the existence of international, regional and national legislation promoting the best 
interests of the child, ensuring child participation and protecting the right of a child to family 
life, there is no unanimity among mediators about the involvement of children in mediation. 
This appears to stem firstly from the mediator’s personal philosophy of mediation (for example 
parents’ self-determination, parents’ responsibility to inform their children of their agreements 
and the mediator’s neutrality). Secondly the mediator’s skill, training and experience in 
consulting with children plays a role in the decision whether to consult with children. Together 
with this, as pointed out above, some mediators have expressed a fear of exposing children to 
parental conflict or making them feel responsible for decisions reached in mediation regarding 
future contact and care arrangements. From the point of view of the children, however, the 
research clearly showed that they wanted to be informed about the process and have their views 
taken into account. 

4.2.4.5 Practice, organisation and training 

Against the backdrop of national legislation and proposed legislation,496 the status of the 
profession of the family mediator, both in the private and public sector of the Netherlands, is 
explored in this section. 

In 1993 the then NMI was established as an independent umbrella organisation for mediation 
and mediators in the Netherlands.497 The NMI started compiling a national register of mediators 
in 1995. In order to qualify for entry into the register (registermediator), the mediators had to 
have had NMI-accredited training and had to have passed a theoretical examination as well as 
a proficiency test. Whereas the job category of mediator is not yet protected in the Netherlands, 

																																																													
490 Herbots K et al., (2011) supra 318. 
491 Ibid. 
492 Herbots K et al., (2011) supra 319. 
493 Ibid. 
494 Hellingman-Fernhout C, (2013) supra 413. See also Van Leuven C and Hendriks A, (2006) supra 86. 
495 Pali B and Voet S, (2013) supra 42. 
496 See para 4.2.4.2.a above. 
497 Sloots L, ‘Organisatie en Professionalisering’ in Brenninkmeijer A, Bonenkamp D, Van Oyen K and Prein H 
(eds) Handboek Mediation (2013) 346. The NMI was renamed the Mediatorsfederatie Nederland (MfN) in 2014; 
available on https://mediatorsfederatienederland.nl/, accessed on 14 January 2018. 
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the title of MfN-registermediator is a protected title.498 Both the Raad voor de rechtspraak and 
the Raad voor de Rechtsbijstand recognise the MfN register.499 The mediation register is 
maintained by the Stichting Kwaliteit Mediators (foundation quality mediators) (SKM).500 The 
SKM is responsible for maintaining the register, ensuring the continued professional 
development of its mediators and the accreditation of training programmes. In addition, the 
SKM is responsible for peer review of the work done by mediators and the adherence of 
mediators to the rules, regulations and codes of conduct. 

In addition to maintaining the mediation register via the SKM, the MfN has appointed several 
independent organisations to ensure that the quality and standards of the MfN mediation 
register are maintained. Mediation training is provided by accredited MfN training 
organisations.501 The Examenbureau Intop is responsible for both the theoretical examinations 
and the proficiency test required for accreditation as an MfN-registered mediator.502 The 
Stichting Tuchtrechtspraak Mediators (foundation for disciplinary proceedings for mediators) 
(STM) is responsible for the investigation of complaints against MfN-registered mediators.503 
The MfN provides regulations and a code of conduct for MfN-registered mediators. These 
include the principles of mediation, such as the voluntary nature of mediation, geheimhouding 
(privacy and confidentiality) of the process, and the code of conduct of the mediator relating 
to, among other things, independence, neutrality and vertrouwelijkheid (confidentiality).504 In 
order to assist mediators, the MfN website offers examples of mediation agreements. Lastly, 
the MfN provides accreditation for specialist mediation training in family mediation.505 As 
indicated above,506 the NMI has also undertaken national research into mediation. 

As a result of the growth of family mediation in the Netherlands, several profession- specific 
family mediation associations have been established, most of which are affiliated to the MfN. 
The oldest association is the Vereniging van Familierecht Advocaat Scheidingsmediators 
(Association of family law attorney divorce mediators) (vFAS), established in 1990.507 As the 
name suggests, the vFAS is an association of family law attorneys who are also divorce 
mediators. The vFAS has its own code of conduct for family law mediators; this is available 
on its website, which includes a complaints procedure as well. In 2000 the Instituut voor 
																																																													
498 Sloots L, (2013) supra 350. 
499 Case law generally refers to NMI-registered mediators as well as the NMI regulations. 
500 Mediatorsfederatie Nederland, Kwaliteitsregister, available at https://mfnregister.nl/over-skm-mfn/, accessed 
on 14 January 2018. 
501 A list of MfN accredited mediation training programs is available at https://mfnregister.nl/mfn-
registermediator-worden/erkende-basisopleidingen-mediation/, accessed on 14 January 2018. The duration of the 
basic mediation training accredited by the MfN is 54 hours; see Sloots L, (2013) supra 358. 
502 MfN, Intop, available at http://www.mediationtoets.nl/index.php/features/staf, accessed on 14 January 2018. 
503 Mediation Tuchtrecht, available at http://www.mediationtuchtrecht.nl/klacht-indienen, accessed on 14 January 
2018. 
504 MfN, Kwaliteitsregister, available at http://www.mfnregister.nl/login-registermediator/condities/, accessed on 
14 January 2018. See also para 4.2.1 above. 
505 The website lists some 26 accredited family mediation training courses nationwide, available at 
https://mfnregister.nl/mfn-registermediator-worden/erkende-specialisatieopleidingen-familiemediation/, 
accessed on 14 January 2018. 
506 See para 4.2.4.1.a above. 
507 vFAS was previously known as the Vereniging van Advocaat Scheidingsbemiddelaars (VAS). See also para 
4.2.4.1 above. 
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Mediation en Familierecht Opleidingen (Institute for Mediation and Family Law Training) 
(IMFO) was established to be responsible for the vFAS training.508 

The second organisation is the Nederlands Instituut van Psychologen (Dutch Institute of 
Psychologists) (NIP), which established a mediation section in 2000.509 The NIP keeps its own 
register for psychologist mediators. The third, the Vereniging van Mediators in het Notariaat510 
(VMN), established in 1999,511 is a specialist association for notaries interested in divorce 
mediation and is responsible for its own training and further education. The vFAS, the NIP and 
the VMN are member organisations of the MfN.512 

There are two national mediation organisations that manage the professional interests of the 
various mediation associations. The Nederlandse Mediatorsvereniging (Netherlands mediators 
association) (NMV) was established in 2002 and aims to promote mediation as a profession.513 
Membership of the NMV includes membership of the MfN. The Centraal Mediators Beraad 
(Central mediators collective514) (CMB), established in 2005, is a partnership of the most 
prominent professional mediation organisations, including the vFAS, the NIP and the NMV.515 
In addition to the national mediation associations available to family mediators in the 
Netherlands, there are two international organisations that Dutch mediators can join: the IMI,516 
established in 2007 and of which the MfN was a founder member, and the International ADR 
Register (ADR Register),517 established in 2011.518 The IMI has its own code of conduct and 
disciplinary code and all ADR Register mediator members fall under the IMI code.519 

Public sector training and education is provided by both Hoge Scholen (professional tertiary 
education) and universities. For example, the University of Maastricht offers a course in 
conflict resolution that includes mediation,520 and has a mediation clinic which teaches 

																																																													
508 IMFO, available at http://www.imfo.nl/, accessed on 14 January 2018. The vFAS training is accredited with 
the MfN. 
509 NIP, available at https://www.psynip.nl/sectoren-secties/intersector/mediation/, accessed on 18 January 2018. 
510 A notaris is a public servant. Article 80c-1(c) DCC makes provision for a notaris to submit a petition to end a 
registered partnership; a proposed amendment to article 815 DCC (Kamerstukken 2008/2009 31 714 nr.3) makes 
provision for a notary to submit a divorce petition. 
511 VMN, available at https://www.vmn-notaris.nl/, accessed on 14 January 2018. The Vereniging van Mediators 
en Scheidingsbemiddelaars in het Notariaat (VMSN) was renamed the Vereniging van Mediators in het Notariaat 
(VMN) in 2015. 
512 MfN, available at https://mediatorsfederatienederland.nl/6-verenigingen, accessed on 14 January 2018. 
513 NMV, available at https://mediatorsvereniging.nl/, accessed on 18 January 2018. 
514 A direct translation of beraad is ‘consultation’ but does not adequately convey its meaning; hence, the term 
‘collective’ was chosen. 
515 Sloots L, (2013) supra 353. 
516 Information about the IMI is available at http://www.imimediation.org/, accessed on 14 January 2018. 
517 The ADR register certifies ADR practitioners, which include arbitrators, coaches, mediators and negotiators. 
Information about the ADR Register is available at http://www.adr-register.com/, accessed on 14 January 2018. 
The ADR register recently opened an office in South Africa and is looking to include South African mediators for 
accreditation. Personal conversation with Theresa du Preez, office manager Africa on 24 May 2017. 
518 Sloots L, (2013) supra 355. 
519 Ibid. 
520 More information on this course is available at https://www.maastrichtuniversity.nl/meta/328947/conflict-
resolution/, accessed on 18 January 2018. 
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practical dispute resolution techniques and mediation skills.521 The Utrecht Hoge School offers 
a 14-day post-bachelor’s course in mediation and conflict management.522 Since 2016, the 
Vrije Universiteit Amsterdam offers a masters degree in conflict management, justice and 
mediation.523 

In addition to various books on mediation in the Dutch context such as the Handboek Mediation 
and the Mediationreeks, several journals in the Netherlands are dedicated to mediation, such 
as the peer-reviewed ‘Nederlands-Vlaams Tijdschrift voor Mediation en Conflict 
Management’; ‘Tijdschrift Conflicthantering’, which is produced by the NMV and 
amalgamated with the ‘Forum voor Conflictmanagement’ in 2009; ‘Tijdschrift Nederlandse 
Mediation’; and a magazine launched by the NMV in 2017, Mediation Magazine.524 

4.2.5 Comparative synthesis 

This section compares the development, legislation, child involvement, practice and 
organisation of mediation in South Africa with that of the Netherlands. 

4.2.5.1 Development 

Both South Africa and the Netherlands have a historical affinity for extra-judicial dispute 
resolution. While AfDR525 has always been the most important dispute resolution mechanism 
in African culture, a growth spurt of Western-style family mediation occurred in both South 
Africa and the Netherlands in the early 1990s. In the Netherlands, mediation dates back to the 
Leidse Vredemakers of the late sixteenth century.526 Both countries embraced family mediation 
in response to several factors, among them the realisation that litigation is not always the best 
way to resolve family disputes given its high costs and burden on the courts. However, the 
stimulus to develop mediation in the Netherlands far exceeded that in South Africa, where the 
most notable trend is less an increase in its use than a shift in approach towards a synthesis of 
African- and Western-style mediation. 

The pilot projects launched by the Netherlands Ministry of Justice and Security have in each 
case been coupled with extensive empirical research, providing valuable information about 
both the mediators’ and parents’ experiences of mediation and, in one instance, exploring 
children’s views about their parents’ mediation. Additionally, the research findings have 
provided a scientific basis for further pilots and/or the implementation of mediation in the 

																																																													
521 For more information on the Maastricht mediation Clinic, see https://www.maastrichtuniversity.nl/about-
um/faculties/law/education/moot-courts-and-clinics/clinical-education/maastricht-mediation/, accessed on 18 
January 2018. 
522 More information on this course is available at https://www.werkenstudie.hu.nl/totaalaanbod/mediation-en-
conflicthantering, accessed on 14 January 2018. 
523 More information on this programme is available at https://masters.vu.nl/en/programmes/rechtsgeleerdheid-
conflicthantering-rechtspraak-mediation/index.aspx, accessed on 20 July 2018. 
524 Mediation Magazine, available at https://mediatorsvereniging.nl/mediation-magazine/, accessed on 18 January 
2018. 
525 See para 4.2.3.1 above. 
526 See para 4.2.4.1 above. 
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Dutch courts. South Africa has launched two relatively small pilot projects, and only limited 
research is coupled with the pilots. 

4.2.5.2 Legislation and case law 

National legislation in South Africa and the Netherlands makes provision for referral to 
mediation in certain circumstances. South Africa’s Children’s Act makes provision for 
mandatory, discretionary and voluntary mediation. This may lead to confusion for the 
consumer. In the Netherlands such confusion is unlikely, seeing as all mediation other than 
forensic is voluntary. 

Both South African and Dutch legislation make provision for a parenting plan: in South Africa 
submitting a parenting plan remains voluntary, whereas in the Netherlands it is mandatory.527 
However, should parents in South Africa choose to have a parenting plan, mediation is 
mandatory when parents cannot reach agreement on the content of their parenting plan; in the 
Netherlands, the court may refer parents to mediation, but it remains voluntary. This leads to 
an interesting comparison: in South Africa the parenting plan is voluntary, but mediation may 
be mandatory, whereas in the Netherlands the parenting plan is mandatory but mediation is 
voluntary. It is not immediately clear which system results in ‘better’ parenting plans. 
Ultimately, though, it is the case that in both jurisdictions the court, as upper guardian of all 
minor children, will make a decision if the parents are unable to do so. 

4.2.5.3 Child participation 

The academic literature in both South Africa and the Netherlands supports child participation 
in mediation, while international, regional and national instruments arguably make more than 
adequate provision for this. In both jurisdictions, legislation – specifically that with regard to 
parenting plans – requires child participation, but the situation in practice has been found to 
differ from that prescribed in law. 

Dutch research provides an indication of the extent to which children have been involved in 
mediation – their involvement is minimal – and highlights the ambivalence that mediators show 
towards child involvement. Broadly speaking, there appear to be two reasons for it: the 
mediator’s lack of adequate skill in consulting with children, and a belief that children need 
not be involved in mediation, since this is primarily a forum where parents have to come to an 
agreement and then convey it to their children. Neither of these views appear to have taken 
children’s participation rights into account. This thesis has canvassed child participation in 
parenting coordination in South Africa and it may be possible to use this research to draw 
certain analogies with child participation in mediation in South Africa from this research.528 

4.2.5.4 Practice and profession 

Both South Africa and the Netherlands have a national mediation organisation. In South Africa, 
NABFAM has developed a national code of conduct for mediators as well as national 
accreditation standards both for mediators and training programmes. NABFAM has based its 
																																																													
527 See chapter 3 paras 3.3.3.5 (South Africa) and 3.4.4.3 (the Netherlands). 
528 See chapter 5 para 5.26.5.5 and chapter 6 para 6.4.1.6. 
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code of conduct on that of the IMI. In the Netherlands, the MfN is the national umbrella 
organisation that controls the mediation register, the quality of training, CPD as well as the 
disciplining of members. In addition, the MfN has formulated a national code of conduct and 
is a founder member of the IMI. 

At a regional level, South Africa has three functional mediation member organisations – 
FAMAC, SAAM and KAFAM – but no profession-based mediation organisations. The 
Netherlands has both professional umbrella organisations, such as the NMV, and profession-
based ones like the vFAS, NIP and VMN. 

In South Africa, mediators can become accredited with SAAM, FAMAC529 or KAFAM, which 
are each responsible for maintaining their registers of accredited mediators. In turn, these 
regional organisations submit their list of accredited members to NABFAM. The voluntary 
court-annexed mediation rules of the Magistrate’s Courts require their mediators to be 
accredited by organisations such as SAAM, FAMAC, KAFAM or other civil mediation 
organisations. In the Netherlands, both the Raad voor de rechtspraak and the Raad voor de 
Rechtbijstand require that mediators are MfN-registered mediators. 

Both FAMAC and SAAM have discretion regarding accreditation and discipline, and FAMAC 
is also responsible for the mediation training of its members. The MfN has kept training as well 
as the maintenance of the register and discipline at arm’s length by outsourcing these functions. 
This is likely to result in greater quality control and enhance the organisation’s credibility. It is 
perhaps necessary for the South African organisations to consider the Dutch model. Despite 
the fact that mediation may be mandatory in South Africa, mediation training has been left in 
the hands of private initiatives such as FAMAC and SAAM and limited government funding 
has been made available for the training of mediators.530 

4.2.4.5 Summary 

With both jurisdictions having begun in the 1990s to consider family law mediation as an ADR 
mechanism, the Netherlands has surpassed South Africa by far since then in terms of research 
and organisational structures related to it. Both countries have promulgated legislation that 
promotes mediation and, whilst mediation remains voluntary in most instances, South Africa 
has introduced mandatory mediation in certain circumstances. Whilst legislation in both 
countries makes provision for child participation in mediation, the research indicates that this 
is an area that requires further exploration. 

																																																													
529 Many high court orders in the Western Cape High Court refer to mediators and parenting coordinators 
(facilitators) to be appointed by FAMAC; see chapter 5 para 5.25.2.2. 
530 In a private discussion with John O’Leary, he indicated to the author that for at least the past five years the 
Western Cape Department of Social Development (DSD) has made funding available for mediation training of 
social workers. Similarly, Laurie Greyvensteyn from a private organisation, Family Justice Mediation 
Practitioners, operating mainly in Gauteng, indicated that his organisation had also received funding for the 
training of mediators over the past five years from the DSD. 
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4.3 COLLABORATIVE DIVORCE 

In this section the second ADR mechanism, namely collaborative divorce, is discussed. 
Collaborative divorce in South Africa and the Netherlands is a far more recent phenomenon 
than mediation, having been introduced in the Netherlands in 2008531 and in South Africa in 
2013.532 Since there is limited information available on collaborative divorce in South Africa, 
data obtained from semi-structured interviews conducted with three collaborative divorce 
practitioners in Cape Town have been included to provide information about the practice of 
collaborative law South Africa. For the most part, the available South African and Dutch 
literature refers in turn to American and Canadian literature and, to an extent, that from the 
United Kingdom.533 

The terms ‘collaborative law’, ‘collaborative process’ and ‘collaborative divorce’ are often 
used interchangeably in reference to a specific method of dispute resolution.534 In this section, 
the term ‘collaborative divorce’ is used. There are many similarities as well as significant 
differences between mediation and collaborative divorce, all of which are discussed below. 

4.3.1 Definition and key elements 

Collaborative law, which had its origins in the USA in the early 1990s,535 is defined in the 
Uniform Collaborative Law Rules and Uniform Collaborative Law Act (UCLR/A) as follows: 

Collaborative law is a voluntary, contractually based alternative dispute 
resolution process for parties who seek to negotiate a resolution of their 
matter rather than having a ruling imposed upon them by a court or arbitrator. 
The distinctive feature of collaborative law, as compared to other forms of 
alternative dispute resolution such as mediation, is that parties are 
represented by lawyers (“collaborative lawyers”) during negotiations. 
Collaborative lawyers do not represent the parties in court, but only for the 
purpose of negotiating agreements. The parties agree in advance that their 
lawyers are disqualified from further representing parties by appearing 
before a tribunal if the collaborative law process ends without complete 
agreement (“disqualification requirement”).536, 537 

																																																													
531 The Vereniging Collaborative Divorce Holland was established in 2008. See also para 4.3.5.4 below. 
532 The first training in South Africa took place in 2013; see para 4.3.4.4 below. 
533 See for example Webb S and Ousky R, The Collaborative Way to Divorce: The Revolutionary Method that 
Results in Less Stress, Lower Costs and Happier Kids – Without Going to Court (2007); Tesler PH and Thompson 
P, Collaborative Divorce: A New Paradigm (2009). 
534 Gunter M and De Boorder MR, ‘De Basisprincipes en Ethische Aspecten van Collaborative Divorce’ EB 
Tijdschrift voor Scheidingsrecht (2009) 2 27. 
535 Webb S and Ousky R, ‘History and Development of Collaborative Practice’ FCR (2011) 49(2) 214. 
536 The terms ‘disqualification requirement’, ‘disqualification agreement’ and ‘disqualification clause’ are used 
interchangeably in this chapter. 
537 UCLR/A as amended in 2010, available at 
http://www.uniformlaws.org/shared/docs/collaborative_law/uclranducla_finalact_jul10.pdf, accessed on 14 
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Whereas collaborative law can be applied in many different disputes, in both South Africa538 
and the Netherlands539 it has been applied mostly in the context of divorce or family separation. 
Collaborative divorce is described as an advanced dispute resolution process preferred by 
parties who wish to avoid stressful litigation, who value creative solutions to their disputes 
which may not be available to judges, and who prioritise high-quality parenting both during 
and post-divorce or -family separation.540 Chin-a-Fat describes collaborative divorce as falling 
between procederen op tegenspraak (litigation) and mediation,541 while Zantboer lists three 
principles of collaborative divorce: 

• the parties agree to resolve their disputes without going to court; 

• the parties are supported by a team of professionals; and 

• the parties and the team treat each other with respect in a transparent process.542 

Kamminga and Vlaardingerbroek add, as two further principles of collaborative divorce, an 
emphasis on the needs of the parents and the children as well as solutions that prioritise parents 
and children.543 

Collaborative divorce involves a multidisciplinary team consisting of two attorneys (each 
representing one of the parents), one or two coaches, a child psychologist and a financial 
expert.544 It is intended that this team should be able to address all the aspects of a divorce or 
separation, including contact and care arrangements, the drafting of a parenting plan, 
maintenance and the proprietary aspects of the divorce.545 

It is important to note that the two attorneys in a collaborative process are not neutral but act 
in the interests of their respective clients.546 They agree to approach the process constructively 
and with respectfulness towards the other team members, undertaking to cooperate in finding 
a lasting solution for both parties547 and to act in good faith at all times.548 Collaborative 
attorneys do not act as mediators, however: they do require mediation skills, and in the 

																																																													
January 2018. This definition has been used since neither the South African nor Dutch literature currently provides 
any definitions relating specifically to collaborative divorce in these jurisdictions. 
538 Discussions with collaborative divorce practitioners, Cape Town. 
539 Chin-a-Fat BES, ‘Collaborative Divorce: De Overlegscheiding Vindt Haar Weg in Nederland’ in Antokolskaia 
MV and Coenraad L (eds) Het Nieuwe Scheidingsrecht. Ouderschapsplan, Positie van het Kind, Regierechter en 
Collaborative Divorce (2010) 120. 
540 SALRC Issue Paper 31 (2015) 228. 
541 Chin-a-Fat BES (2010) supra 119. See also Spruijt E and Kormos H, (2014) supra 143. 
542 Zantboer C, ‘Collaborative Practice: Teamwork bij Alternatieve Geschilbeslissing’ Tijdschrift voor 
Conflicthantering (2014) 1 8. 
543 Kamminga YP and Vlaardingerbroek P, ‘Collaborative Divorce: Hoe een Teambenadering in 
Confictoplossingsprocessen tot een Succes Maken?’ FJR (2012) 3 61. 
544 Van Leuven CARM and Chin-a-Fat BES, ‘Collaborative Divorce: Een Toekomst in Nederland?’ FJR (2006) 
10 232. The number of team members can fluctuate. Some authors indicate that one may make use of one coach, 
for example. See in this regard Zantboer C, (2014) supra 8. 
545 Zantboer C, (2014) supra 9. 
546 Ibid. 
547 Ibid. 
548 Gunter M and De Boorder MR, (2009) supra 28. 
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Netherlands collaborative attorneys need to be registered mediators.549 Whereas the attorneys 
are not neutral, the coach550 is neutral and acts as chairperson and process manager. He or she 
guides the parties emotionally regarding the changes in their relationship and regarding the 
way the parents communicate with each other.551 In the Netherlands, the coach is also required 
to be a registered mediator.552 The support offered by the coach is intended to allow the 
attorneys to focus on the commercial, legal and financial aspects of the divorce, without the 
process being delayed by underlying emotional issues.553 

An additional team member is the financial expert,554 who is neutral in the process and may 
not have a pre-existing relationship with the parties, such as having acted as the family 
accountant.555 Lastly, a child psychologist, who is exclusively concerned with the needs and 
interests of the children, may be included in the team to provide information and feedback 
regarding the children involved.556 Not all discussions take place with the entire team present. 
Attorneys may meet with their clients individually, and the coach may address relationship 
issues with the parents without the attorneys being present.557 All the experts are to be selected 
jointly by the parents.558 

Crucial to the collaborative process is that, should it fail, both attorneys, as well as the other 
team members, have to withdraw from the process, with the parents needing to appoint new 
attorneys to continue the process.559 Not even an attorney from the same practice as the 
collaborative attorney may take over the case and litigate the divorce.560 This agreement is 
contained in the so-called ‘disqualification agreement’.561 As with mediation, that which is 
discussed, and information which is shared, during the collaborative process, remains 
confidential.562 However, there are limits to confidentiality, such as the obligation to report 
child abuse or neglect.563 None of the collaborative team members may be called on to give 
evidence in possible future litigation, nor may any reports or summaries be used as evidence.564 

																																																													
549 Zantboer C, (2014) supra 9. 
550 This may be different if there are two coaches. 
551 Zantboer C, (2014) supra 9. 
552 Ibid. 
553 Chin-a-Fat BES, (2010) supra 121. 
554 The financial expert can be an accountant, financial advisor, pension fund expert or an estate agent, depending 
on the needs of the parties; see Chin-a-Fat BES, ‘Scheiding Anno 2011’ Justitiële Verkenningen (2011) 37(6) 43. 
555 Zantboer C, (2014) supra 9. 
556 Chin-a-Fat BES, (2010) supra 121; Gunter M and De Boorder MR, (2009) supra 28. 
557 Zantboer C, (2014) supra 10. 
558 Gunter M and De Boorder MR, (2009) supra 28. 
559 Oostlander-Vos K, ‘The Collaborative Mosaic. Een verslag van de Achtste Jaarlijkse IACP Netwerk en 
Educatie Conferentie voor Collaborative Professionals’ Nederlands-Vlaams Tijdschrift voor Mediation en 
Conflictmanagement (2008) 12(1) 52. The IACP is the International Academy of Collaborative Professionals, 
which was established in 1999. 
560 Chin-a-Fat BES, (2010) supra 127. 
561 Chin-a-Fat BES, (2010) supra 120. 
562 Oostlander-Vos K, (2008) supra 52. 
563 Chin-a-Fat BES, (2010) supra 127. 
564 Chin-a-Fat BES, (2010) supra 121. 
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Collaborative divorce requires preparation prior to the start of the process as well as the 
debriefing of the collaborative team afterwards.565 Both attorneys need to agree on the 
management of the process and to prepare their clients in order to manage their clients’ 
expectations.566 The collaborative team needs to be able to function well as a team, and the 
coaches can assist with team-building before the process starts.567 Chin-a-Fat also emphasises 
that the team members have to be able to trust each other in order to work collaboratively.568 It 
is important that, during the first joint meeting between the attorneys and their clients, the 
ground rules are explained and understood and that the participation agreement is signed.569 
Furthermore, the members of a collaborative team are obliged, as part of their role and function 
in the team, to continually evaluate the process and each other. In this way, the team can work 
together to achieve a successful collaborative divorce.570 

4.3.2 Advantages of and objections to collaborative divorce 

One of the advantages of collaborative divorce is that the collaborative team is able to deal 
with complex divorces and significant (power) imbalances between the parties. The team-
approach equalises imbalances between the parents regarding knowledge, education or 
information.571 In some matters, where the legal and financial aspects or the parenting 
arrangements are particularly complicated, the parents themselves may not be able to come to 
adequate decisions because they do not have sufficient knowledge to do so.572 These complex 
issues can be addressed by the financial expert or child psychologist. At the same time, the 
coach is able to address any psychological problems the parties may have.573 

A further advantage of collaborative divorce arises from the agreement reached prior to the 
start of the process not to litigate or even to threaten to do so. It is argued that such an agreement 
creates an atmosphere in which parties can negotiate freely and consider creative solutions to 
their dispute(s).574 Collaborative divorce furthermore makes provision for a ‘cooperative, 
private and dignified’ divorce, while at the same time allowing the parents to have a ‘committed 
legal representative’ to assist them in the process.575 By using a neutral team of experts, 
collaborative divorce avoids a so-called ‘battle of experts’.576 

One of the objections to collaborative divorce concerns the costs involved. The 
Kinderombudsman considers the costs involved in collaborative divorce as a barrier to 

																																																													
565 Chin-a-Fat BES, ‘De Overlegscheiding: De Eerste Ervaringen in Nederland’ (hereinafter UCERF) in Boele-
Woelki K (ed) Actuele Ontwikkelingen in het Familierecht UCERF (2011) 24. 
566 Oostlander-Vos K, (2008) supra 53. 
567 Oostlander-Vos K, (2008) supra 54. 
568 Chin-a-Fat BES, (2010) supra 123. 
569 Gunter M and De Boorder MR, ‘Collaborative Divorce: Een Nieuwe Manier van Scheiden’ EB Tijdschrift voor 
Scheidingsrecht (2008) 4 67. 
570 Chin-a-Fat BES, (2010) supra 123. 
571 Zantboer C, (2014) supra 10, Gunter M and De Boorder MR, (2008) supra 68. 
572 Chin-a-Fat BES, (2010) supra 122. 
573 De Jong M, (2014) supra 628. 
574 Chin-a-Fat BES, (2011) supra 42. 
575De Jong M, (2014) supra 628. 
576 Chin-a-Fat BES, (2010) supra 124. 
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choosing this ADR mechanism upon divorce.577 De Jong also cautions that parties need to be 
made aware not only of the costs involved in using a collaborative team, but also of the costs 
involved in the event that the collaborative process fails.578 When the collaborative process 
collapses, the parents have to appoint new attorneys and then start the process afresh. Van 
Leuven and Chin-a-Fat suggest that the classical model of two attorneys, two coaches, a child 
psychologist and possibly a financial expert, is very expensive; they propose that a model 
consisting of two attorneys and one coach, who can also act as child psychologist, could be 
considered.579 

In reviewing research done in the USA580 and Canada,581 Kamminga and Vlaardingerbroek 
highlight several potential risk factors in collaborative divorce: 

• lack of clarity regarding the role of the attorneys, coupled with the fear that the 
cooperative role of the attorneys means the parties’ interests are not adequately 
represented; 

• a mismatch between the goals of the parties (time- and cost-savings) and those of the 
attorneys (philosophy of collaboration); 

• the parties experience themselves as being locked in the process; 

• lack of understanding of the teamwork model by the parties; 

• the inherent contradiction between stress experienced as a result of the pressure applied 
by the court to settle within a given time-frame and the perception that attorneys stretch 
out the process in a collaborative divorce; 

• lack of teamwork when members of the collaborative team exceed their professional 
boundaries; 

• lack of a process leader in the form of a neutral coach; and 

• potential disadvantage for a ‘weaker’ client who might in fact be better protected by the 
guarantees offered in formal legal procedures.582 

Despite these risk factors, which can be addressed by bringing them into awareness and 
discussing them prior to the start of the collaborative process, Kamminga and Vlaardingerbroek 
regard collaborative divorce as an important addition to the existing divorce or family 

																																																													
577 Baracs MN and Vreeburg-Van der Laan EJM, (2014) supra 20. 
578 De Jong M, (2014) supra 629. 
579 Van Leuven CARM and Chin-a-Fat BES, (2006) supra 235. 
580 IACP practice survey interim report. 
581 MacFarlane J, The Emerging Phenomenon of Collaborative Family Law (CFL): A Qualitative Study of CFL 
Cases 2005, available at http://www.justice.gc.ca/eng/rp-pr/fl-lf/famil/2005_1/pdf/2005_1.pdf, accessed on 14 
January 2018. 
582 Kamminga YP and Vlaardingerbroek P, (2012) supra 65-67. This last risk factor is somewhat contradictory, 
given that one of the perceived advantages of collaborative divorce is that it offers protection for a ‘weaker’ client. 
See further para 4.3.3 below. 
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separation mechanisms.583 De Jong supports this view and proposes that collaborative divorce, 
with its emphasis on mediation, be ‘put to the test’ by attorneys in South Africa.584 

4.3.3 Mediation and collaborative divorce: similarities and differences 

The principle of self-determination is a characteristic of both mediation and collaborative 
practice: in other words, the parties remain responsible for the resolution of their disputes585 
and both processes are transparent and informal.586 Mediation and collaborative law have been 
described as offering a more ‘welcoming environment’ than litigation.587 Both processes 
require that an agreement to be signed prior to the start of the process to guarantee the voluntary 
nature and confidentiality of the processes. In addition, the collaborative divorce participation 
agreement includes the so-called ‘disqualification clause’.588 Both mediation and collaborative 
divorce are future-oriented and aim to produce lasting solutions.589 

Both mediation and collaborative divorce (may) involve experts, although this occurs far more 
frequently in collaborative divorce. For example, in the collaborative divorce process, the 
coach is part of the team from the start, whereas in mediation, experts such as a child 
psychologist or financial expert are usually not involved at all times. It is envisaged that both 
mediation and collaborative divorce will bring about time- and cost-savings compared to 
litigation.590 Collaborative practice combines the advantages of mediation and mediation skills 
with advocacy for the parties.591 Some authors regard collaborative divorce as an extension of 
mediation and view the collaborative coach as akin to a mediator.592 

The key difference between mediation and collaborative divorce is that, in a collaborative 
divorce, each parent is supported throughout the process by his or her own attorney who is 
committed to settling the divorce.593 In collaborative divorce, legal advice, as opposed to legal 
information which is offered in mediation, is therefore always readily at hand. However, in 
mediation, the parents may each appoint their own attorney, and these attorneys observe and 
advise from the side-lines and may well have a different (that is, adversarial) agenda that will 
not be brought to the attention of the mediator.594 Refuting the concerns with regard to the costs 
involved in collaborative divorce, Zantboer writes that, due to the fact that parties to a 
mediation frequently have their own attorneys and may have other experts involved, the total 
costs of the divorce may well not be different from those incurred in a collaborative divorce.595 

																																																													
583 Kamminga YP and Vlaardingerbroek P, (2012) supra 66-72. See also Chin-a-Fat BES, (2010) supra 127. 
584 De Jong M, (2014) supra 629. 
585 Baanders A, (2013) supra 7. 
586 Gunter M and De Boorder MR, (2008) supra 68. 
587 Marumoagae MC, ‘Does Collaborative Divorce have a Place in South African Divorce Law?’ De Jure (2016) 
49 52. 
588 Chin-a-Fat BES, (2010) supra 119. 
589 Zantboer C, (2014) supra 12. 
590 Chin-a-Fat BES, (2010) supra 121. 
591 Zantboer C, (2014) supra 12, De Jong M, (2014) supra 628. 
592 Baanders A, (2013) supra 6. 
593 Zantboer C, (2014) supra 10; Robinson JA, (2015) supra 1540. 
594 Zantboer C, (2014) supra 10. 
595 Zantboer C, (2014) supra 11. 
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In collaborative divorce, should the process fail, a new professional guide or coach needs to be 
appointed. Whereas this may be unpleasant, it can also happen in mediation.596 

In research conducted into mediation by Chin-a-Fat and Steketee in 2001, one of reasons that 
participants were dissatisfied with mediation was that in mediation no-one was fighting in their 
corner, as it were.597 In instances of significant (power) imbalances between parents, the 
‘weaker’ client often wants or needs individual support which the mediator cannot provide but 
which the collaborative attorney can.598 In mediation, the mediator has to remain neutral in the 
process and is therefore not able to support a (perceived) weaker party, and addressing power 
imbalances may be difficult for a mediator to achieve without sacrificing impartiality.599 In a 
collaborative divorce, however, the attorney can also speak on behalf of his or her client if the 
client struggles to express his or her views or wishes adequately.600 

As already mentioned,601 Chin-a-Fat, referring to her own experience, notes that for a variety 
of reasons some divorces may be too complex for mediation, and that collaborative divorce 
may then be a better option than mediation.602 Whereas mediation is suitable for the relatively 
small group of clients who are ‘high-functioning, low-conflict’, collaborative practice may be 
suitable for a larger group of clients.603 

4.3.4 Collaborative divorce in South Africa 

4.3.4.1 Development 

A reading of academic literature motivates the introduction of collaborative law in South 
Africa,604 thereby creating the assumption that collaborative practices do not yet exist. 
However, collaborative law practice in South Africa, as gleaned from semi-structured 
consultations with three collaborative law practitioners, is alive and well, albeit in its 
infancy.605 The collaborative model followed in Cape Town does not always involve the 
appointment of a coach and there is no requirement that the collaborative lawyers have a 
mediation background, hence, as seen below,606 the available collaborative training involves 
mediation training as well. One practitioner has established a ‘pod’607 to assist in developing a 
collaborative team. This reportedly works well and has created a trust relationship between the 

																																																													
596 Van Leuven CARM and Chin-a-Fat BES, (2006) supra 235. 
597 Chin-a-Fat BES and Steketee MJ, WODC (2001) 104. See also para 4.2.2 above with regard to advantages of 
and objections to mediation. 
598 Chin-a-Fat BES, (2010) supra 122. 
599 Gunter M and De Boorder MR, (2008) supra 68. 
600 Zantboer C, (2014) supra 10. 
601 See para 4.3.2 above. 
602 Chin-a-Fat BES, (2010) supra 122. 
603 Robinson JA, (2015) supra 1542. 
604 De Jong M, (2014) supra 629. 
605 See para 4.3.4.4 below for practice and organisation of collaborative law in Cape Town. 
606 See para 4.3.4.4 below. 
607 A collaborative ‘pod’ is a practice group that meets with collaboratively trained members to discuss practice 
issues and helps the collaborative team to work together more effectively; more information is available at 
http://www.resolution.org.uk/collaborative_law/pods, accessed on 14 January 2018. 
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members of the team. The difficulties and obstacles experienced by the collaborative 
practitioners include the following: 

• getting the other parent to buy into the collaborative process; 

• marketing of the process and getting more referrals;608 

• despite having agreed to a collaborative process, it was the experience of some of the 
collaborative attorneys that the other attorney still adopted a litigious approach; 

• the perceived high cost of collaborative divorce;609 and 

• lack of adequate training.610 

Despite these difficulties, the attorneys canvassed displayed a passion for the process, a 
conviction that collaborative divorce is the best way for parents to divorce, and a determination 
to make the practice better known to the public and legal fraternity alike.611 

Marumoagae has drawn a comparison between a ‘roundtable conference’ and the ‘four-way 
meeting’612 that are part of the collaborative divorce process.613 Roundtable conferences in 
South Africa are typically attended by the parties and their legal representatives in an attempt 
to settle a matter and to avoid going to court. However, even if a settlement is achieved, one 
party may be prejudiced if a compromise were reached on issues where the party need not have 
compromised.614 Sometimes the roundtable meeting serves to express the positions of the 
parties, in which case no settlement is achieved.615 Marumoagae holds the view that a 
prejudicial compromise would not be reached if a roundtable meeting were held in a 
collaborative way, regarding this as a desirable forum through which to introduce collaborative 
divorce in South Africa.616 Roundtable conferences transformed into collaborative fora can 
create an opportunity to address all aspects of the divorce and, in this way, change from 
position-based discussions to interest-based discussions that take the post-divorce needs of the 
parties into account, something which, according to Marumoagae, the adversarial court system 
does not do.617 

																																																													
608 Only two completed collaborative divorces were reported; there were around five cases where the process 
failed and three cases that were ongoing at the time of writing. 
609 One of the attorneys had made a costing based on average fees and an average number of sessions, finding that 
a collaborative divorce was about ten times less expensive than going to trial. In this costing the costs of two court 
days were included; however, even if settlement is reached prior to going to court, the legal teams need to meet 
and prepare documents as if they were going to trial. 
610 One of the collaborative attorneys found that some attorneys became hooked into the emotions of their client, 
resulting in a lack of transparency. 
611 See similarly Vonk MJ, ‘Een Blik in de Keuken van The Victoria Collaborative Family Law Group in Victoria, 
BC, Canada: De Overlegscheiding’ Tijdschrift Relatierecht en Praktijk (2011) 2 67. 
612 In collaborative practice, the four-way meeting consists of two attorneys and their respective clients. See in 
this regard De Jong M, (2014) supra 627. 
613 Marumoagae MC, (2016) supra 54. 
614 Ibid. 
615 Marumoagae MC, (2016) supra 55. 
616 Marumoagae MC, (2016) supra 54-55. 
617 Marumoagae MC, (2016) supra 56. 
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4.3.4.2 Legislation and case law 

No legislation or case law on collaborative divorce is currently available in South Africa. 
Robinson argues that article 6(4)(a) of the Children’s Act,618 the best interests principle 
contained in articles 7 and 9 of the Children’s Act,619 child participation as provided for in 
article 10 of the Children’s Act,620 and joint decision-making in respect of a child as provided 
for in article 31 of the Children’s Act,621 provide impetus to the consideration of collaborative 
divorce.622 The SALRC has included collaborative divorce in its Issue Paper 31 for discussion 
as to whether legislative provision should be made for this ADR method.623 

4.3.4.3 Child participation 

Although no research is currently available on child participation in collaborative divorce, the 
process allows parents to focus on the best interests of the children.624 Furthermore, the addition 
to the collaborative team of a child specialist/psychologist, which is intended to make provision 
for the views, needs and interests of the child to be taken into consideration in the collaborative 
process, potentially safeguards the participation rights of children. 

4.3.4.4 Practice and organisation 

De Jong recommends that collaborative lawyers should not only be accredited family mediators 
but also experienced family lawyers.625 The current training model in Cape Town does not 
require collaborative attorneys to be accredited mediators, and the collaborative training 
includes mediation training.626 This raises two concerns: first, that the training is 
(unnecessarily) long, having to include the standard 40-hour mediation training,627 and 
secondly, if collaborative lawyers have some experience in mediation prior to receiving 
collaborative law training, it could be argued that they have already embraced a non-adversarial 
mindset that will better equip them to practise collaboratively, thereby rendering the mediation 
training superfluous. 

The National Association of Collaborative Professionals (NACP) was established in 2013.628 
The NACP currently has eight members. Training started in 2013 and since November 2016 
there is a one-hour training session scheduled every second month. In 2016 the NACP 
developed a constitution and a code of conduct for collaborative professionals.629 A second 

																																																													
618 Article 6(4)(a) of Act 38 of 2005 reads as follows: ‘In any matter concerning a child, a delay in any action or 
decision to be taken must be avoided as far as possible.’ 
619 See chapter 3 para 3.3.3.1. 
620 See chapter 3 para 3.3.3.2. 
621 See chapter 3 para 3.3.3.5. 
622 Robinson JA, (2015) supra 1529. 
623 SALRC Issue Paper 31 (2015) 233. See also chapter 3 para 3.2.1.2. 
624 Robinson JA, (2015) supra 1542. 
625 De Jong M, (2014) supra 626. 
626 Information obtained through discussion with collaborative practitioners in Cape Town. 
627 See para 4.2.3.4 above. 
628 Information about the NACP is available at http://www.nacp.co.za/, accessed on 14 January 2018. 
629 However, as at 10 February 2017 these documents were not yet available on the NACP website. 
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organisation, the Centre for Integrative Law (CIL), has offered training by Tesler in 2013.630 
A further website, whilst providing information regarding collaborative divorce and mediation, 
states (incorrectly) that collaborative divorce is not yet practised in South Africa but predicts it 
is likely to play its part in family law in the future.631 Input on collaborative law is also 
beginning to be presented at conferences in South Africa. For example, a conference by the 
Institute for Dispute Resolution in Africa at the University of South Africa in 2015, called 
‘Lawyers as Peacemakers’, included a presentation on collaborative law.632 The third FAMAC 
ADR conference, to be held in 2018, will include a session on collaborative divorce.633 

4.3.5 Collaborative divorce in the Netherlands 

4.3.5.1 Development 

‘Collaborative divorce’ has been translated as overlegscheiding in the Netherlands.634 In 2006 
Van Leuven and Chin-a-Fat suggested that the Netherlands should consider introducing 
collaborative divorce, providing the following reasons for doing so: 

• the high number of divorces in the Netherlands leaves room for an alternative 
method such as collaborative divorce; 

• existing legislation already makes provision for involvement of two attorneys via 
the gemeenschappelijk verzoek procedure (joint application);635 

• in mediation there is only one trusted person, the mediator, which may result in one 
of the parents feeling alone or believing that the mediator is biased in favour of the 
other parent (even if this is not true and correct), whereas in collaborative divorce, 
each parent has their own ‘trusted person’, as it were; and 

• in mediation, it can happen that one of the parents no longer wishes to be in the 
same room as the other parent, placing the mediator in an unworkable situation; 
collaborative divorce offers a viable alternative in this situation in that the 
collaborative attorney can represent his or her client in the process.636 

The American model of collaborative divorce includes a coach acting as chairperson of the 
meetings, but it is not clear whether this model is followed in the Netherlands. In an article 
published in 2008 about collaborative divorce, Gunter and De Boorder refer only to the 
involvement of two attorneys and describe the role of the attorneys as providing both legal and 
emotional assistance to their clients.637 However, in a later publication, Chin-a-Fat refers to the 
																																																													
630 Information about the CIL is available at http://www.integrativelaw.co.za/programmes/, accessed on 14 
January 2018. 
631 Collaborative Divorce, available at http://www.collaborativedivorce.co.za/divorce-options.html, accessed on 
14 January 2018. 
632 O’Reilly K, ‘Lawyers as Peacemakers Conference’ De Rebus (2015) December 559 17-18. 
633 The programme is available on the FAMAC website. 
634 Zantboer C, (2014) supra 8. 
635 Article 7:900 DCC. 
636 Van Leuven CARM and Chin-a-Fat BES, (2006) supra 234-235. 
637 Gunter M and De Boorder MR, (2008) supra 67. See further para 4.3.5.4 below. 
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interdisciplinary team model when discussing collaborative divorce in the Netherlands.638 
Including a coach is now regarded as ‘best practice’ in America.639 Whereas in the Netherlands 
there is sometimes a doubling up of roles, inasmuch as the coach also acts as child expert, the 
literature supports clear boundaries.640 In any event, it appears that the collaborative team in 
the Netherlands does not, as yet, extend much beyond two attorneys and a coach.641 

Whereas it appears that there has not (yet) been any empirical research into collaborative 
divorce in the Netherlands, Chin-a-Fat has reported on some interesting findings of research 
completed in the United Kingdom and Canada. It appears from the Canadian research that the 
motivation for choosing collaborative divorce differed between attorneys and their clients. 
Attorneys frequently chose a collaborative approach because they were disillusioned with 
litigation in family law disputes, whereas clients made the choice for reasons of time- and cost-
savings and in order to exercise self-determination with regard to the outcome of the divorce.642 
When the process took longer than expected, clients were disappointed, something which 
emphasises the importance of proper preparation prior to the start of the process.643 

4.3.5.2 Legislation and case law 

There is as yet no legislation or case law concerning collaborative divorce in the Netherlands. 
Collaborative divorce is based on a contractual agreement, the so-called ‘participation 
agreement’ (which includes the disqualification clause) between the parties and the 
collaborative team, which provides a framework for the negotiations.644 The question whether 
an attorney is ethically permitted to limit his or her services in respect of a client by signing the 
disqualification agreement, is answered in the positive, provided the client has given informed 
consent.645 

Chin-a-Fat comments that the lack of legislation allows for freer and more creative 
development of collaborative practice, but that legislation gives status and visibility to the rules 
and the process.646 Legislation also encourages adherence to the participation agreement and 
the disqualification clause, and guarantees the confidentiality of the process.647 

4.3.5.3 Child participation 

Similar to the situation in South Africa, there is no research available on child participation in 
collaborative divorce in the Netherlands. According to Chin-a-Fat, collaborative divorce is an 

																																																													
638 Chin-a-Fat BES, UCERF (2011) supra 43. See also Sandig I, ‘De Praktijk van Collaborative Divorce in 
Nederland’ FJR (2012) 3 71. 
639 Chin-a-Fat BES, UCERF (2011) supra 20. 
640 Chin-a-Fat BES, UCERF (2011) supra 21-22. 
641 Kamminga YP and Vlaardingerbroek P, (2012) supra 62. 
642 Chin-a-Fat BES, (2010) supra 126. 
643 Ibid. 
644 Kamminga YP and Vlaardingerbroek P, (2012) supra 62. 
645 Gunter M and De Boorder MR, (2009) supra 29. 
646 Chin-a-Fat BES, (2010) supra 129. 
647 Ibid. 
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ideal way for parents to come to agreement with regard to the content of their mandatory 
parenting plan,648 and in this way ensure indirect child participation.649 

4.3.5.4 Practice and organisation 

The Vereniging Collaborative Divorce Holland (Society of Collaborative Divorce Holland) 
(VCDH) was established in 2009.650 In order to expand its focus to areas other than family law, 
its name was changed to the Vereniging van Collaborative Professionals (Society of 
Collaborative Professionals) (VvCP) in 2013. The VvCP is a member of the International 
Association of Collaborative Professionals (IACP)651 and hosted a collaborative divorce 
conference in Amsterdam in May 2016.652 The first VvCP training took place in 2009 over 
three days.653 The VvCP requires a professional background such as attorney, accountant or 
child psychologist, membership of a professional organisation and professional insurance for 
aspirant members.654 Two further requirements for membership are previous mediation 
training recognised by the MfN and experience in the field of divorce.655 

4.3.6 Comparative synthesis 

Collaborative divorce is a relatively new ADR mechanism in both South Africa and the 
Netherlands. Both countries have established collaborative practice organisations and have 
done some training, with the Netherlands being more specific regarding the professional 
requirements for membership and an insistence that a collaborative professional needs to have 
had mediation training. Neither country has (as yet) produced case law or conducted empirical 
research. The literature at this point is still focused on providing information about 
collaborative practice and introducing the concept to potential local practitioners. The literature 
is therefore based largely on the contributions of American authors such as Webb, Ousky, 
Tesler and Thompson.656 

Child participation rights in a collaborative divorce process are likely to be protected via his or 
her consultations with the child expert who, in turn, will relay the child’s views to the 
collaborative team.  

																																																													
648 See chapter 3 para 3.4..4.3. 
649 Chin-a-Fat BES, (2010) supra 130. 
650 Chin-a-Fat BES, (2011) supra 43. 
651 Information about the IACP is available at https://www.collaborativepractice.com/, accessed on 14 January 
2018. 
652 Previously available at http://www.amsterdam2016.cp.eu/, accessed on 11 February 2017. This was the fifth 
European collaborative practice conference. 
653 Zwanenburg L, ‘Een Stap naar het Professionalisering van een “Nieuw” Fenomeen in Nederland. Een Verslag 
van de Eerste Interdisciplinary Collaborative Divorce Training in Januari 2009’ Nederlands-Vlaams Tijdschrift 
voor Mediation en Conflictmanagement (2009) 13(1) 59-63. 
654 Information about the VvCP is available at http://www.vvcp.nl/lidmaatschapscriteria-vvcp, accessed on 14 
January 2018. 
655 For this and additional information regarding membership, see www.vvcp.nl/lidmaatschapscriteria-vvcp, 
accessed on 14 January 2018. 
656 See para 4.3.1 above. 
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4.4 ARBITRATION 

4.4.1 Definition and key elements 

Family law arbitration is defined as a ‘process in which [parties] agree to submit one or more 
issues … to a neutral third party for a resolution that will be final and binding on them’.657 
Unlike the case in mediation and collaborative divorce,658 in arbitration the parties hand over 
decision-making to an independent third party. In the words of Brenninkmeijer, the arbitrator 
stands above the parties, whereas the mediator stands between them.659 Family law arbitration 
may occur prior to as well as post-divorce.660 Upon divorce, an arbitration clause could be 
included in the divorce order, but parties may also choose to include an arbitration clause in 
their antenuptial contract.661 Arbitration per se in both South African662 and Dutch663 law 
requires a written arbitration agreement. Parties to an arbitration may choose their own 
procedural rules, which may be less formal and more flexible than a court procedure.664 Arbitral 
decisions can be appealed on limited grounds only665 in order to avoid a doubling-up of 
procedures with parties approaching the court in each instance where they are not in agreement 
with the arbitrator’s decision. 

Arbitration lies somewhere between litigation and mediation in that, as with litigation, the 
dispute is referred to a third party, who will make a decision, but, as with mediation, the process 
is informal, flexible and private.666 De Jong see non-binding arbitration667 as having a closer 
resemblance to mediation in that the arbitrator, similarly to a mediator, assists parties in 
identifying issues, reduces obstacles to communication, explores alternatives, and assists the 
parties in reaching voluntary agreements.668 

4.4.2 Advantages of and objections to arbitration 

Some of the advantages of choosing arbitration as an ADR mechanism in resolving family 
disputes include the fact that the arbitrator is selected by the parties themselves and that the 
same arbitrator can deal with the dispute(s) from start to finish, ensuring an informed and 

																																																													
657 Kessler JF, Koritzinsky AR and Schlissel SW, ‘Why Arbitrate Family Law Matters?’ Journal of the American 
Academy of Matrimonial Lawyers (hereinafter Kessler JF et al.) (1997) 14 334. 
658 See paras 4.2.1 (mediation) and 4.3.1 (collaborative divorce) above. 
659 Brenninkmeijer A, (2013) supra 33. 
660 Kessler JF et al., (1997) supra 335. 
661 Coenraad LM, ‘Arbitrage in Scheidingszaken’ Tijdschrift Relatierecht en Praktijk (2013) 1 30; De Jong M, 
‘Arbitration of Family Separation Issues – A Useful Adjunct to Mediation and the Court Process’ (hereinafter 
PELJ) PELJ (2014) 17(6) 2399. 
662 Section 1 (Definitions) of the South African Arbitration Act 42 of 1965. 
663 Article 1021 DCCP. 
664 De Jong M, PELJ (2014) supra 2358-2359. 
665 Section 33 of Act 42 of 1965 and articles 1064-1068 DCCP. 
666 De Jong M, PELJ (2014) supra 2360. 
667 As provided for in section 28 of Act 42 of 1965. 
668 De Jong M, PELJ (2014) supra 2360. 
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holistic approach.669 The parties can choose their arbitrator on the basis of family law expertise, 
whereas a judge hearing a matter may not have specific family law expertise.670 Furthermore, 
the process is flexible and the parties may select which issues or disputes will be arbitrated and 
when, thereby allowing for the possibility to attempt mediation before going to arbitration.671 
Throughout the arbitration process, the parties may retain their attorneys, who, as in the 
collaborative process,672 can assist in addressing power imbalances as well as certain legal 
issues.673 Arbitration can also be much quicker than litigation, since the dates for the hearing(s) 
are determined by the parties together with the arbitrator.674 

The Family Law Arbitration Forum of South Africa (FLAFSA) lists several advantages of 
family law arbitration in addition to those listed above, namely the privacy and confidentiality 
of the process, avoidance of court delays and the saving of court resources.675 As is the case 
with mediation,676 arbitration is therefore also likely to lighten the case load of the courts.677 

Objections to arbitration generally involve the costs of the arbitrator(s) and possible expert 
reports. Arbitration may include extra costs such as venue-hiring costs and transcription costs, 
if required.678 In the Netherlands, costs involved in arbitration include administration costs, the 
arbitrator’s fees and the fees of specialist legal practitioners.679 It is argued, however, that the 
administration costs of an organisation such as the Stichting Nederlands Arbitrage Instituut 
(Dutch Arbitration Institute) (NAI) are likely to be lower than the griffierechten (court costs).680 
Furthermore, as Coenraad points out, court fees represent only a fraction of the total costs of 
divorce.681 

4.4.3 Family law arbitration in South Africa 

In South Africa family law arbitration is not (yet) permitted and the literature is therefore 
limited. Certain of the standard sections in previous discussions of other ADR methods have 
therefore been compressed, with the relevant matters being dealt with under a singe heading. 

																																																													
669 De Jong M, PELJ (2014) supra 2365-2366, Zonnenberg LHM, ‘Arbitrage in het Familierecht’ EB Tijdschrift 
voor Scheidingsrecht (2012) 2 34-35. 
670 Zonnenberg LHM, (2012) supra 35; De Jong M, PELJ (2014) supra 2393. 
671 Para 1.04 of the SALRC Project 94 Domestic Arbitration 2001, available at 
http://www.justice.gov.za/salrc/reports/r_prj94_dom2001.pdf, accessed on 14 January 2018. 
672 See para 4.3.1 above. 
673 De Jong M, PELJ (2014) supra 2367. 
674 Zonnenberg LHM, (2012) supra 35. 
675 Abro S, ‘Arbitration in Family Law’ Paper to be presented at the Annual General Meeting of the Law Society 
of South Africa: History of Campaigns in Respect of Family Law (2016) 21. 
676 See para 4.2.2 above. 
677 Abro S, (2016) supra 21. See also De Jong M, PELJ (2014) supra 2369. 
678 De Jong M, PELJ (2014) supra 2368. 
679 Brenninkmeijer A, Van Ewijk M and Van der Werf C, De Aard en Omvang van Arbitrage en Bindend Advies 
in Nederland (2002) 39, available at http://www.wodc.nl/binaries/ewb03aar-volledige-tekst_tcm28-75134.pdf, 
accessed on 14 January 2018. 
680 Zonnenberg LHM, (2012) supra 35. 
681 Coenraad LM, (2013) supra 28. 
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4.4.3.1 Development, practice and organisation 

Arbitration in South Africa, whilst strongly represented in the settling of labour682 and 
commercial disputes,683 is not permitted in the settling of family law disputes. Section 2(a) of 
the Arbitration Act684 stipulates that ‘[a]rbitration shall not be permissible in respect of … any 
matrimonial cause or any matter incidental to any such cause’.685 

De Jong correctly states that, when considering developments in family law arbitration in other 
jurisdictions, section 2(a) of the Arbitration Act is not in keeping with modern trends.686 In 
2001 the SALRC proposed a Domestic Arbitration Bill.687 Section 5(1) of the Draft Bill stated 
that arbitration will not be permissible ‘in respect of any matrimonial cause or any matter 
incidental to any such cause, except for a property dispute not affecting the rights or interests 
of any minor child of the marriage’.688 However, for the past few years, family lawyers in South 
Africa have campaigned increasingly for the introduction of arbitration in all matters 
surrounding divorce or family separation.689 

FLAFSA was established in 2014 and has been conducting family law arbitration training in 
South Africa since its inception.690 It is considering two approaches to institute family law 
arbitration. One is to change the Arbitration Act,691 formalise the FLAFSA rules and make 
formal provision for training; the other is to conduct arbitration by agreement between 
FLAFSA and the parties, and then have the arbitrator’s award made an order of court by 
consent, similar to the way consent papers and settlement agreements are made orders of 
court.692 FLAFSA hopes that arbitration will take root in the same way that parenting 
coordination (facilitation or case management) has become the practice in the Western Cape 
and Gauteng provinces.693,694 Arbitration can be used in conjunction with mediation to decide 
issues that remained unresolved in mediation.695 FLAFSA is strongly of the view that only 
legally trained family law practitioners should be appointed as arbitrators,696 but this view is 

																																																													
682 The Commission for Conciliation, Mediation and Arbitration, established in terms of section 112 of the Labour 
Relations Act 60 of 1995. 
683 The Arbitration Foundation of Southern Africa offers arbitration services as well as training in labour, 
commercial and construction arbitration, available at 
http://www.arbitration.co.za/downloads/commercial_rules.pdf, accessed on 14 January 20187. 
684 Act 42 of 1965. 
685 Section 2(a) of Act 42 of 1965. 
686 De Jong M, PELJ (2014) supra 2391. In this article, the author describes family law arbitration in jurisdictions 
such as England, Australia, the USA, Canada and India. 
687 SALRC Project 94 Domestic Arbitration (2001). 
688 Article 5(1) of the Draft Arbitration Bill, SALRC Project 94 Domestic Arbitration (2001) 133. 
689 Abro S, (2016) supra 2. 
690 Abro S, (2016) supra 4. 
691 Act 42 of 1965. 
692 Abro S, (2016) supra 7-8. 
693 For the prevalence of parenting coordination in the Western Cape, see chapter 5 para 5.25. 
694 Abro S, (2016) supra 9. 
695 De Jong M, PELJ (2014) supra 2363. 
696 According to a statement made by a FLAFSA member at the SALRC meeting held in Cape Town on 16 
February 2017. 
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not shared by all and it is argued that a person with specialised expertise in, for example, 
developmental psychology, might be a suitable person to arbitrate care and contact disputes.697 

4.4.3.2 Legislation and case law 

As stated above,698 there is currently no legal provision for family law arbitration in South 
Africa and, as a consequence, very little case law. In AB v JB,699 a matter which concerned an 
arbitrator’s award in what may have appeared to be a matrimonial issue, the SCA upheld the 
legality of the award, since the dispute that was referred to arbitration arose post-divorce and 
was therefore not regarded by the court as being ‘incidental to any matrimonial cause’.700 The 
court, however, confirmed the prohibition on arbitration in matrimonial matters. 

The SCA decision is therefore in accordance with an earlier case, Ressell v Ressell,701 where 
Davidson J stated that ‘the intention of the statute [the Arbitration Act] … was to reserve 
jealously for the Court control of … the right to determine what was good or what was not 
good for a child in a matrimonial dispute, whether the dispute was before or after divorce 
[emphasis added].702 The court held furthermore that a written agreement concerning the 
resolution of contact disputes was governed by the Arbitration Act irrespective of the fact that 
the agreement had been made an order of court.703 Similarly, in Pitt v Pitt704 the court held that 
an oral agreement reached between the parties to appoint an arbitrator to decide on certain 
proprietary aspects of their divorce also fell foul of the Arbitration Act.705 With regard to 
FLAFSA’s second option,706 namely to conduct arbitration by agreement between the parties, 
the cases discussed in this section indicate that arbitration by agreement is not permitted in 
terms of current legislation. 

4.4.3.3 Child participation 

There is no agreement as yet whether family law arbitration in South Africa should be 
implemented with regard to financial disputes only or if disputes concerning children should 
be included. The separation of financial issues and children’s interests is somewhat artificial, 
since the one frequently affects the other. Whereas the Draft Arbitration Bill recommended that 
arbitration be permitted in matrimonial property disputes that do not affect the rights of the 
spouses’ children,707 it was acknowledged in further discussions of the Bill that in divorces 
where children are involved, this would be difficult to implement since children’s rights and 

																																																													
697 De Jong M, PELJ (2014) supra 2396. 
698 See para 4.4.3.1 above. 
699 2016 (5) SA 211 (SCA). 
700 At 215C-E. 
701 1976 (1) SA 289 (W). 
702 At 292A-B. 
703 At 291H-292B. 
704 1991 (3) SA 863 (D). 
705 At 864F-I. 
706 See para 4.4.3.1 above. 
707 Clause 5(1) of the Domestic Arbitration Bill, annexed to SALRC Project 94 Domestic Arbitration 2001. See 
also para 4.4.3.1 above. 
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interests could arguably be affected when decisions are made around matrimonial property and 
the question at issue, for example, is whether or not to sell the matrimonial home.708 

FLAFSA’s training is done by family law arbitrators from England and Scotland who are 
members of the Institute of Family Law Arbitrators (IFLA).709 IFLA has recently introduced 
the Family Law Arbitration Children Scheme, which is a scheme under which disputes 
concerning parental responsibility and the welfare of children may be resolved through 
arbitration.710 At this stage, FLAFSA does not envisage addressing disputes concerning 
children, but it does acknowledge that this view may well change, especially in view of its 
ongoing partnership with IFLA.711 

De Jong raises the question of why parents, in the event of a contact dispute, should not be 
allowed to choose a process to resolve that dispute, since they are permitted to make their own 
decisions regarding contact and care arrangements for their children, decisions which are 
routinely approved by the courts.712 The author contends that the end product, be it a settlement 
agreement, parenting plan or arbitrator’s award, should in any event still be subject to the 
Family Advocate’s rights of intervention713 and therefore, by implication, the best interests of 
the child standard.714 Since South Africa does not have specialised family courts, and 
consequently no specialist family law judges, an arbitrator who is a specialist family law 
practitioner may indeed be better equipped to determine what is in the best interests of a child 
than a high court judge who has never practised family law.715 

4.4.4 Family law arbitration in the Netherlands 

4.4.4.1 Development 

The WODC undertook research to determine the nature and extent of arbitration and bindend 
advies (binding advice) in the Netherlands in 2002.716 The research covered the period 1997-
2001 and found that arbitration in the Netherlands is strongly represented in the agricultural, 
commercial and construction industries;717 however, no reference was made to either 
arbitration or bindend advies in family law disputes.718 

4.4.4.2 Legislation, case law and child participation 

Article 1020 DCCP makes provision for arbitration agreements in general and article 1020-1 
DCCP makes provision for arbitration in family law in that parties may agree to submit disputes 
																																																													
708 Paras 3.28-3.30 of the SALRC Project 94 Domestic Arbitration 2001. 
709Abro S, (2016) supra 18. 
710 Article 1.1 of the Family Law Arbitration Children Scheme, available at http://www.ifla.org.uk/divi/wp-
content/uploads/Children-Scheme-Rules.pdf, accessed on 14 January 2018. 
711 Abro S, (2016) supra 14. 
712 De Jong M, PELJ (2014) supra 2365-2393. 
713 Section 4 of Act 24 of 1987. 
714 De Jong M, PELJ (2014) supra 2365-2393. See also section 7 of Act 38 of 2005. 
715 De Jong M, PELJ (2014) supra 2393. 
716 Brenninkmeijer A et al., (2002) supra 1-51. 
717 Brenninkmeijer A et al., (2002) supra 22. 
718 Brenninkmeijer A et al., (2002) supra 8. 
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to arbitration which have arisen or may arise between them out of a defined legal relationship, 
whether contractual or not.719 Article 1020-2 DCCP stipulates that the basis of arbitration is an 
arbitration agreement between the parties, which in terms of article 1021 DCCP has to be in 
writing. Article 1022-1 DCCP stipulates that where such an agreement exists, provided it is 
valid, a court will not have jurisdiction.720 This has been confirmed in a matter heard in the 
Rechtbank Arnhem in 2010.721 

Article 1020–3 DCCP states that the arbitration agreement shall not serve to determine legal 
consequences which the parties cannot freely determine (for example, sole parental 
authority).722 With regard to family law arbitration and specifically the arbitration of divorce, 
Coenraad separates the divorce (or family separation) from the consequences of divorce. Dutch 
law requires that divorce per se and a request for sole parental authority require the intervention 
of the court and can therefore not be subject to arbitration.723 The consequences of divorce can 
be separated into two further categories: those which concern the parents themselves (such as 
alimony, division of assets, use of the matrimonial home), and those, the children (parental 
authority, primary residence, contact, maintenance, communication and joint decision-
making).724 With regard to consequences that concern only the parents, Coenraad is of the view 
that these disputes can be determined through arbitration.725 

Since the introduction in 2009 of the mandatory parenting plan, parents are required to submit 
their parenting plan to the court and the court is required to determine whether that plan fulfils 
the requirements of article 815-3 DCCP.726 Should parents not be able to come to agreement, 
article 815-6 DCCP makes provision for the ‘escape clause’ and the court can determine an 
andere wijze (a different way) to finalise the parenting plan. Coenraad is of the view that, since 
the law joined the parenting plan with the divorce petition, the andere wijze does not include 
arbitration and the parenting plan needs to be finalised by the court.727 When disputes arise 
post-divorce or -family separation, the DCC makes provision for variations of contact,728 
information and consultation729 arrangements by agreement between the parents or by 
approaching the court. Since such disputes can be resolved by the parents without approaching 

																																																													
719 Article 1020-1 DCCP: ‘Partijen kunnen bij overeenkomst geschillen die tussen hen uit een bepaalde, al dan 
niet uit een overeenkomst voortvloeiende, rechtsbetrekking zijn ontstaan dan wel zouden kunnen ontstaan, aan 
arbitrage onderwerpen.’ (parties may agree to have (a variety of) disputes resolved by way of arbitration). 
720 Article 1022 DCCP: ‘De rechter, bij wie een geschil aanhangig is gemaakt waarover een overeenkomst tot 
arbitrage is gesloten, verklaart zich onbevoegd, indien een party zich voor alle weren op het bestaan van deze 
overeenkomst beroept, tenzij de overeenkomst ongeldig is.’ (where parties had agreed to dispute resolution via 
arbitration, the judge may reject an application to hear a dispute if one party insists on resolving the dispute via 
arbitration, provided the arbitration agreement in valid). 
721 ECLI:NL:RBARN:2010:BN2002. 
722 Article 1020-3 DCCP: ‘De overeenkomst tot arbitrage mag niet leiden tot de vaststelling van rechtsgevolgen 
welke niet ter vrije bepaling van de partijen staan’. 
723 Articles 1:163 and1:251a DCC. 
724 Coenraad LM, (2013) supra 29. 
725 Ibid. See also para 4.4.3.3 above regarding the artificial separation of proprietorial and child-related aspects of 
divorce. 
726 See chapter 3 para 3.4.4.3. 
727 Coenraad LM, (2013) supra 31. 
728 Article 1:377e DCC. 
729 Article 1:377b(1) DCC. 
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the court, the resolution of such disputes are ter vrije bepaling van de partijen (can be freely 
determined by the parties) and can therefore be determined through arbitration should the 
parents agree thereto.730 

In order to make an arbitraal vonnis (arbitrator’s decision) an order of court, article 1062-1 
DCCP requires that one of the parties has to approach the court to obtain permission.731  

4.4.4.3 Practice and organisation 

The NAI, which is the country’s biggest independent arbitration foundation, has been in 
existence since 1949.732 On 1 March 2012, it introduced a Familiekamer (family room).733 The 
arbitrators staffing the Familiekamer are mostly family law experts, a few are financial experts, 
and many are also trained mediators.734 It would appear that no mental health experts are 
members of the NAI. The Familiekamer offers clients the option to select certain family law 
disputes for mediation or arbitration.735 Furthermore, it is suggested that during an ongoing 
mediation or collaborative divorce process, an aspect(s) can be selected for arbitration. 
Arbitration clauses can therefore also be included in antenuptial agreements and divorce 
settlements. Since 1 January 2017, the NAI introduced a mediation regulation in terms of which 
parties who have agreed to arbitration may attempt to settle the dispute, or at least parts thereof, 
through mediation.736 

4.4.4.4 Bindend advies 

Even though bindend advies is differs from arbitration, it is included in this section because, 
like arbitration, it is a voluntary process which involves decision-making by a third party in 
order to resolve a dispute. Both arbitration and bindend advies are private dispute resolution 
mechanisms based on a prior agreement between the parties.737 The legal basis for bindend 
advies is found in articles 7:900-906 DCC which provide the requirements of a 
vaststellingsovereenkomst (contractual agreement).738 Bindend advies can therefore be 
regarded as a particular type of vaststellingsovereenkomst.739 

Bindend advies is furthermore defined by the NAI as a procedure whereby the advisor 
determines the legal rights of parties in order to prevent legal uncertainty or to end an existing 

																																																													
730 Coenraad LM, (2013) supra 31. 
731 Article 1062-1 DCCP, which reads as follows: ‘[d]e tenuitvoerlegging in Nederland van een arbitral vonnis 
kan eerst plaatsvinden nadat de voorzieningenrechter … daartoe op verzoek van een der partijen verlof heeft 
verleend’. 
732 Zonnenberg LHM, (2012) supra 34. There are several other industry specific arbitration organisations, but they 
are not relevant to this research. 
733 Ibid. The NAI website did not provide any information regarding the Familiekamer as at 18 February 2017. 
734 Zonnenberg LHM, (2012) supra 35. 
735 Ibid. 
736 Nederlands Arbitrage Instituut Mediationreglement, available at http://www.nai-nl.org/downloads/NAI 
Mediationreglement 1 januari 2017.pdf, accessed on 14 January 2018. 
737 Ernste PE, (2012) supra 1. 
738 Van Hoek AAH, (2014) supra 72. 
739 Ernste PE, (2012) supra 5. 
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or future dispute.740 Bindend advies is therefore applicable in two different circumstances: 
settling a dispute (referred to as oneigenlijk or onzuiver bindend advies) or clarifying an 
existing agreement (eigenlijk or zuiver bindend advies).741 In the latter situation, there need not 
be a dispute, and the role of the advisor is to clarify the legal relationship between the parties.742 
Bindend advies can be used in combination with mediation.743 Compliance with bindend advies 
occurs on the same basis as compliance with an agreement and may therefore require the 
intervention of the court in the event that one party does not adhere to the bindend advies.744 
Brenninkmeijer suggests that a mediator can resolve a dispute through the use of bindend 
advies, provided the roles have been clarified prior to the start of the mediation process.745  

In terms of family law disputes, the case law indicates that bindend advies has been used in 
settling the division of assets.746 Furthermore, pre-divorce, a form of bindend advies referred 
to as bindend scheidingsadvies (binding divorce or separation advice), appears to have taken 
root in the Netherlands through private initiatives.747 It is described as a voluntary process, 
which starts with mediation. Should the parties reach an impasse, a decision can be made to 
enter into a bindend advies agreement. One website of a private service provider of bindend 
scheidingsadvies informs the reader, incorrectly in this author’s opinion, that a bindend 
scheidingsadvies has the same status as a court order.748 Another website informs the reader 
that a bindend scheidingsadvies can be made an order of court via notarial deed.749 

4.4.5 Comparative synthesis 

Arbitration in family law matters is currently still prohibited in South Africa and, although 
provision is made for family law arbitration in the Netherlands, this ADR mechanism does not 
appear to be much in demand there. However, establishing a specific section for family disputes 
within the NAI indicates nonetheless that there is recognition of a growing need for it. 

4.5 CONCLUSION 

Many different ways of getting divorced or finalising family separation have been developed. 
In addition to traditional litigation, these include mediation and collaborative divorce in South 
Africa and the Netherlands as well as arbitration, forensic mediation and bindend advies in the 
Netherlands. Mediation is by far the most commonly used and thoroughly researched ADR 
																																																													
740 NAI, Wat is Bindend Advies?, available at http://www.nai-
nl.org/nl/info.asp?id=659&name=NAI_Bindend_advies/Wat_is_bindend_advies, accessed on 14 January 2018. 
741 Brenninkmeijer A et al., (2002) supra 16; Ernste PE, (2012) supra 2. 
742 Brenninkmeijer A et al., (2002) supra 16. 
743 Brenninkmeijer A, (2013) supra 41. 
744 Ibid. 
745 Brenninkmeijer A, (2013) supra 42. See chapter 6 para 6.7 with regard to bindend scheidingsadvies and 
parenting coordination. 
746 ECLI:NL:GHDHA:2014:3612. 
747 See for example the website http://www.bindendscheidingsadvies.nl/wat-is-bindend.php, accessed on 14 
January 2018. 
748 Marte van Santen, Bindend Scheidingsadvies, available at 
https://martevansanten.wordpress.com/2014/02/19/bindend-scheidingsadvies, accessed on 14 January 2018. 
749 De Horst Scheidingsadvocaten en Mediators, available at https://dehorstadvocaten.nl/scheiden/bindend-
scheidingsadvies, accessed on 14 January 2018. 
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mechanism both in South Africa and the Netherlands. It has a long societal history in these 
jurisdictions and thus forms part of the fabric of society in both of them. 

Perhaps one of the reasons why mediation has been fairly readily accepted in both jurisdictions 
is that, while it remains voluntary, it is non-threatening to the existing legal order. Currently, 
mediation does not usurp the role of the court in any way, since a decree of divorce can only 
be obtained through the courts. In addition, mediation lightens the heavy case load of the courts. 
Even where mediation is mandatory, parents can still go back to court if the mediation fails, 
and the only obstacle appears to be a delay in the finalisation of their divorce and. Mediation 
is also likely to be less threatening than a court as an environment in which to state one’s case. 
The two other ADR mechanisms discussed, namely collaborative divorce and arbitration, are 
still in their infancy and, in the case of arbitration in South Africa, prohibited by law. 

Yet, other than one or two comments relating mainly to the review of the parenting plan, little 
consideration has been given to the utilisation of ADR methods in the life after divorce.750 
There is, of course, an understanding that the parenting role continues post-divorce (voortgezet 
ouderschap), and that parents should make certain decisions jointly, and that both parents have 
responsibilities and rights regarding their children, but it seems as if parents are left largely to 
their own devices when it comes to resolving the disputes that can arise post divorce or -family 
separation. 

While this belief supports parents’ rights to self-determination, and whereas mediation and, to 
an extent, collaborative divorce, have shown that mediated and self-determined agreements are 
longer-lasting (duurzaam) than decisions imposed by a court, it would be naïve to imagine that 
even those parents who have made use of ADR mechanisms for all the right reasons (quicker, 
less expensive, self-determination, better for the children) will not in the future have (strong) 
differences about previously agreed-to arrangements for their children. 

Developmental psychology teaches us that, as children grow and develop, their needs change. 
Furthermore, parental circumstances may change too. Parents remarry, have more children, 
change employment, lose employment or want to relocate. Life post-divorce is hence not static, 
and no parenting plan, no matter how detailed, is able to foresee or accurately predict the 
future.751 

Parents may still choose to return to mediation or arbitration (where permitted) or consider 
bindend scheidingsadvies to resolve their post-divorce or -family separation disputes, but 
ultimately, as can be seen from the case law, if the dispute cannot be settled, they will return to 
court. 

Is there room, then, for another layer of ADR which, if mediation fails, could result in a 
decision being made, but where parents have an automatic right to approach a court should 
either party not be in agreement with the decision or should either party wish to make the extra-
judicial decision an order of court? Chin-a-Fat predicts that there is an ‘aanhoudende zoektocht 

																																																													
750 Veeninga D, Het Nahuwelijk (2008). 
751 See chapter 3 paras 3.3.3.5 (South Africa) and 3.4.4.3 (the Netherlands). 
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gaande naar manieren waarop mensen zoveel mogelijk in overleg en met de bijstand die zij 
zelf wensen en noodzakelijk achten, kunnen scheiden.752 

It is in response to the post-divorce or -family separation disputes that arise from, among other 
things, the joint decision-making responsibilities and rights of parents, that parenting 
coordination offers a solution. In the next chapter this form of ADR is examined and discussed. 

																																																													
752 Chin-a-Fat BES, (2011) supra 46. Translation: ‘[There is] a continual search for ways in which people, as far 
as possible by agreement and with the assistance which they themselves require and regard as necessary, can 
divorce.’ 
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Chapter 5:  
PARENTING COORDINATION AS AN ADR 
MECHANISM IN THE CONTEXT OF DIVORCE OR 
FAMILY SEPARATION AS PRACTICED IN SOUTH 
AFRICA, THE USA AND CANADA  

Section A: INTRODUCTION 

This chapter examines parenting coordination as it is practised in South Africa as well as in the 
USA and Canada. Parenting coordination, an extra-judicial process aimed largely at resolving 
post-divorce or -family separation disputes, is an alternative to litigation and the fourth ADR 
process to be discussed in this thesis.1 Although other jurisdictions are considering introducing 
parenting coordination, the USA and Canada have been selected, because this ADR process 
has been well-researched in these jurisdictions.2 In order to lay the foundation for the discussion 
of the position in South Africa, and provide a better understanding as it were, it is in this 
particular instance appropriate to first look at the way parenting coordination is practiced in the 
foreign jurisdictions of the USA and Canada before the position regarding parenting 
coordination in South Africa is set out. 
 
Section B discusses parenting coordination in the USA and Canada. This includes a brief 
historical overview of the development of parenting coordination and some definitions of the 
concept. This is followed by detailed practical information regarding parenting coordination, 
including the role, the professional requirements and the appointment of the parenting 
coordinator (PC), the parenting coordination agreement, child involvement in parenting 
coordination, and a discussion of the advantages of and objections to parenting coordination. 

In section C parenting coordination in South Africa is examined. An overview is provided of 
the development of parenting coordination, along with definitions of the concept. This is 
followed by an examination of the legal foundation for parenting coordination and the attempts 
that have been made to regulate parenting coordination. Thereafter, attention turns to detailed 
practical information, following a similar format to that of section B. Child participation, 
relevant case law and criticisms of and objections to parenting coordination conclude the 
section. 

Section D contains an analysis and discussion of empirical research conducted into parenting 
coordination in the Western Cape Province of the Republic of South Africa. Court roll data and 
a questionnaire to facilitators in the Western Cape form the basis of this research. Although the 
emphasis is on parenting coordination in the Western Cape, it is clear from the case law 

																																																													
1 See chapter 4, where mediation, arbitration and collaborative law are discussed. 
2 See chapter 1 para 1.5. 
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discussed in section C, that parenting coordination is not limited to the Western Cape, but is 
practiced throughout South Africa. 

Section E concludes this chapter by, first, an internal comparison of the practice of parenting 
coordination in the Western Cape with the requirements proposed by the recently drafted 
Guidelines for the Practice of Parenting Coordination, and secondly, an external comparison 
of parenting coordination as practised in South Africa on the one hand, and the USA and 
Canada on the other. 

 

Section B: PARENTING COORDINATION IN THE USA AND 
CANADA 

5.1 ORIGINS AND DEVELOPMENT OF PARENTING 
COORDINATION 

Parenting coordination was introduced as an ADR process post-divorce or -family separation 
in the USA in the late 1980s.3 PCs have been referred to in various American jurisdictions as 
‘special masters (of the court)’, ‘custody commissioners’, ‘co-parenting facilitators’, 
‘wisepersons’ and ‘parenting referees’.4 In 1993 the term ‘parenting coordination’ was coined 
in Colorado.5 In an article published in 2003, the Association of Family and Conciliation Courts 
(AFCC)6 task force on parenting coordination decided to use the term ‘parenting coordinator’ 
as applicable to all models of parenting coordination regardless of nomenclature.7 In a study 
exploring best practices in parenting coordination and conducted by Belcher-Timme et al. in 
2013, the overwhelming majority of the respondents8 referred to themselves as PCs; the 
remainder used a wide range of titles other than PC, among them ‘special master’, ‘mediator-
arbitrator’, ‘parenting facilitator’ and ‘parenting consultant’.9 

By 2014, parenting coordination had been legislated for in 15 states,10 either through a specific 
parenting coordination statute or through the authority of a related statutory concept (such as a 

																																																													
3 Kelly JB, Origins (2014) supra 13. 
4 Montiel JT, ‘Is Parenting Authority a Usurpation of Judicial Authority? Harmonising Authority for, Benefits of 
and Limitations on this legal-Psychological Hybrid’ Tennessee Journal of Law and Policy (2011) 7(2) 369. 
5 Kelly JB, Origins (2014) supra 22. 
6 The AFCC is an interdisciplinary international association of professionals dedicated to improving the lives of 
children and families through the resolution of family conflict. The AFCC was founded in California in the 1960s, 
available at www.afccnet.org/About/History, accessed on 21 November 2017. 
7 Coates CA, Jones W, Bushard P, Deutsch R, Hicks B, Stahl P, Sullivan M, Sydlik BL and Wistner R, ‘Parenting 
Coordination: Implementation Issues’ FCR (hereinafter Coats CA et al.) (2003) 41(4) 560. 
8 Eighty-three per cent. 
9 Belcher-Timme R O, Shorey H S, Belcher-Timme Z and Gibbings E N, ‘Exploring Best Practices in Parenting 
Coordination: A National Survey of Current Practices and Practitioners’ (hereinafter Belcher-Timme RO et al.) 
FCR (2013) 51(4) 655. 
10 Lally SJ and Deutsch RM, ‘Competencies required for Conducting Parenting Coordination’ in Higuchi SA and 
Lally SJ (eds) Parenting Coordination in Postseparation Disputes: A Comprehensive Guide for Practitioners 
APA (2014) 46. 
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court rule)11 and is practised in about 30 states12 in the USA. Where there is no statute or rule, 
PCs are appointed by agreement or under specific conditions or circumstances.13 In Canada, 
parenting coordination dates back to the early 1990s and is practised and legislated for in three 
provinces.14 

In describing the origins of parenting coordination in the USA, Fieldstone et al. hold that 
parenting coordination evolved ‘in response to the needs of family courts overburdened by 
high-conflict parents … who take advantage of the legal system to resolve their non-legal child 
related issues’.15 According to these authors16 as well as Coates et al.,17 high-conflict litigants 
tend to consume the majority of the court’s time and thus require alternative approaches for 
assisting them in resolving child-related issues. The authors conclude that parenting 
coordination developed as a remedy to address the courts’ and parties’ lack of available time 

																																																													
11 McKinney MJ, Delaney LA and Nessman L, ‘Legal Standards and Issues Associated with Parenting 
Coordination’ in Higuchi SA and Lally SJ (eds) Parenting Coordination in Postseparation Disputes: A 
Comprehensive Guide for Practitioners APA (hereinafter McKinney MJ et al.) (2014) 36, list the following states 
as having passed statutes specifically providing for the appointment of a PC: Colorado: Colo. Rev. Stat. § 14-10-
128.1 (2009), Florida: Fla. Stat. § 61.125 (2009), Idaho: Idaho Code Ann. § 32-717D (2010), Louisiana: La. 
Rev. Stat. Ann. § 9:358.1 to 358.9 (2007), Maine: Me. Rev. Stat. Tit. 19-A, § 1659 (2009), North Carolina: N.C. 
Gen. Stat. Ann. § 50-90 to 50-100 (West 2005), North Dakota: N.D. Cent. Code Ann. § 14-09.2-01 to -08 (West 
2009), Oklahoma: Okla. Stat. Ann. Tit. 43 §120.1 to 120.7 (West 2010), South Dakota: S.D. Codified Laws § 
25-4-63 (2008) and Texas: Tex. Fam. Code Ann. § 153.601 to 153.611 (West 2009). They further list the 
following states as appointing PCs pursuant to a court rule: Arizona: Ariz. R. Fam. Proc.74, Idaho: Idaho R. Civ. 
P. 16(1), Illinois: Ill. Cook Co. Cir. Ct. R. 13.10, Indiana: Ind. Lake Co. R. Fam. L. 8, Indiana: Ind. Wayne Co. 
R. Fam. L. 11, Kentucky: Ky. Jefferson Fam. Ct. Dom. Rel. R. 705, Maryland: Md. Rule 9-205.2, Missouri: 
Mo. 31st Cir. R. 6.9(d)(6), North Dakota: N.D. R. Ct. 8.11, Ohio: Ohio Fulton Cnty. Dom. Rel. R. 14.01, 
Pennsylvania: Erie Cnty. R. Civ. Proc. 1940.10 to 16, Utah: Utah Jud. Admin. R. 4-509 and Vermont: Vt. Fam. 
Proc. R4, (s). Montiel JT, (2011) supra 378 also provides a list of states which have adopted statutes or court rules 
permitting parenting coordination, namely (the states listed above are not repeated here), Oregon: Or. Rev. Stat. 
Ann. § 107.425 (West 2010), and West Virginia: W. Va. Code Ann. § 48-9-208 (West 2010). For an additional 
list of states, see further Parenting Coordination Central ‘PC Legislation’, available at 
http://www.parentingcoordinationcentral.com/PC_Legislation.html, accessed on 14 January 2018, which 
provides the following information: Limited statutory authorization: Colorado, Florida, Louisiana, Maine, 
Minnesota, North Carolina, Oklahoma, Oregon, South Dakota, Texas and Vermont. Authorised through related 
or non-specific statute: Arizona, California, Kansas, Kentucky, New Mexico, Ohio and Wisconsin. Authorised 
through a Rule: Maryland. For a summary of the differences in parenting coordination legislation in the first eight 
states in the USA that passed parenting coordination legislation, see Parks SL, Tindall HL and Yingling LC, 
‘Defining Parenting Coordination with State Laws’ FCR (2011) 49(3) 631-633, and regarding the first seven 
states: Kirkland K, ‘Parenting Coordination (PC) Laws, Rules and Regulations: A Jurisdictional Comparison’ 
Journal of Child Custody (2008) 5(1/2) 34-39. 
12 Kelly JB, Origins (2014) supra 28. 
13 Montiel JT, (2011) supra 378 lists seven states in this category based on available case law: Alabama, 
California, Delaware, Nevada, New York, Pennsylvania and Tennessee. Montiel listed a further three states – 
Illinois, Indiana and Kentucky – that have since then legislated for parenting coordination through a court rule. 
See also McKinney MJ et al., (2014) 37. 
14 Fidler B J, ‘Parenting Coordination: Lessons Learned and Key Practice Issues’ Canadian Fam Law Quart 
(2012) 31 9-10: Ontario: Family Statue Law Amendment Act 2006, British Columbia: BC Family Law Act 
[S.B.C. 2011, c.25] and Alberta: Alberta Family Law Act, C. F-4.5 and the Arbitration Act, R.S.A. 2000, c A-
43. 
15 Fieldstone L, Lee MC, Baker JK and McHale JP, ‘Perspectives on Parenting Coordination: Views of Parenting 
Coordinators, Attorneys and Judiciary Members’ FCR (hereinafter Fieldstone L et al.) (2012) 50(3) 441. 
16 Fieldstone L et al., (2012) supra 441. 
17 Coates CA, Deutsch R, Starnes H, Sullivan MJ and Sydlik BL, ‘Parenting Coordination for High-Conflict 
Families’ FCR (hereinafter Coats CA et al.) (2004) 42(2) 247. 
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and resources in order to reduce the well documented negative effects of parental high-conflict 
on children.18 

A similar view is held by Kelly who notes that, in addition to the overburdened capacity of the 
courts in dealing with care and contact matters, developments in society in the early 1980s led 
to a shift away from the maternal presumption in child care post-divorce and the passing of no-
fault divorce legislation, and a move toward the best interests of the child standard.19 In addition 
to these changes, there were challenges made by fathers and fathers’ rights groups for fathers 
to become more involved in the care of their children.20 This resulted in the emergence in the 
USA of joint custody arrangements which included not only joint physical custody but also 
joint decision-making in respect of minor children post-divorce or -family separation.21 

These changes in society and legislation called for ways to assist highly conflicted parents who 
consumed the resources and time of family courts disproportionately in the years after 
divorce.22 The ongoing litigation was likely to drain personal financial resources and emotional 
energy that could be more effectively directed toward the children’s well-being.23 In the USA, 
it is estimated that between eight and 25 per cent of divorced parents’ relationships remained 
highly acrimonious.24 It is by now generally accepted in the literature that ongoing high levels 
of conflict post-divorce or separation are a more potent predictor of poor outcomes for children 
post-divorce than divorce itself.25 With reference to the research done from the late 1980s to 
the early 2000s26 showing the detrimental effects of post-divorce acrimony between parents on 
their children’s adjustment post-divorce, Kelly concludes that parenting coordination evolved 
to reduce the harm done to children as a result of post-divorce parental conflict.27 

Regarding the situation in Canada,28 Fidler and Epstein support the view that the courts are not 
always the most appropriate forum in which to settle custody and access disputes due to the 
costs involved and the recognition that children’s best interests are often not served through 

																																																													
18 Fieldstone L et al., (2012) supra 442. 
19 Kelly JB, Origins (2014) supra 14-15. For the situation in South Africa, see chapter 3 paras 3.3.2.2.b (maternal 
presumption), 3.3.2.2 (no-fault divorce) and 3.3.3.1 (best interests of the child). 
20 Kelly JB, Origins (2014) supra 14. 
21 Kelly JB, Origins (2014) supra 15. For the situation in South Africa, see chapter 3 paras 3.3.2.2.c (joint custody) 
and 3.3.3.5 (joint decision-making). 
22 Kelly JB, Origins (2014) supra 17. 
23 Kelly JB, Origins (2014) supra 17-18. 
24 Kelly JB, Origins (2014) supra 17. 
25 Kelly JB, ‘Children’s Adjustment in Conflicted Marriage and Divorce: A Decade Review of Research’ Journal 
of the American Academy of Child and Adolescent Psychiatry (2000) 39(8) 964; Goodman M, Bonds D, Sandler 
I and Braver S, ‘Parent Psychoeducational Programs and Reducing the Negative Effects of Interparental Conflict 
Following Divorce’ FCR (hereinafter Goodman M et al.) (2004) 42(2) 264; Elrod LD, ‘Wingspread Report and 
Action Plan’ FCR (2001) 39(2) 146. 
26 Kelly JB, ‘Risk and Protective Factors Associated with Child and Adolescent Adjustment Following Separation 
and Divorce: Social Science Applications’ in Kuehnle K and Drozd L (eds) Parenting Plan Evaluations: Applied 
Research for the Family Court (2012) 57-60. 
27 Kelly JB, Origins (2014) supra 17. 
28 For an overview of parenting coordination in Ontario, British Columbia and Alberta, see Bertrand LD and 
Boyd J-P, ‘The Development of Parenting Coordination and an Examination of Policies and Practices in 
Ontario, British Columbia and Alberta’ Canadian Research Institute for Law and the Family (2017). 
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litigation.29 Other researchers30 have indicated that, in addition to resolving disputes, 
developing and implementing appropriate parenting plans, parenting coordination emphasises 
the importance of building good co-parent relationships post-divorce.31 In an attempt to deal 
with disputes, which were often regarded as minor (such as time changes in visitation 
schedules), courts in the USA and Canada started delegating limited areas of authority for 
settlement by mental health and legal professionals in an immediate, non-adversarial court-
sanctioned forum.32 

In conclusion, the American and Canadian research indicates there are a significant number of 
families in the USA and Canada where high levels of acrimony persist post-divorce or -family 
separation. These families consume a disproportional amount of the court’s time, as well as 
their own available resources, to address their disputes. High levels of acrimony are detrimental 
to the welfare of the children of these families. Alternative and more appropriate ways had to 
be found to resolve the ongoing disputes, with parenting coordination evolving in response to 
the needs of high-conflict families as a way of resolving conflict more quickly, cheaply and, 
hopefully, beneficially to the children exposed to parental conflict. 

5.2 DEFINIFTIONS AND KEY ELEMENTS OF PARENTING 
COORDINATION 

Parenting coordination has been described and defined by various professional bodies33 and 
researchers34 in both the USA and Canada. The definitions below have been selected with a 
view to distilling the salient aspects of parenting coordination in these two jurisdictions. The 
four professional bodies whose definitions appear below are the AFCC and the American 
Psychological Association (APA) in the USA, the British Columbia (BC) Parenting 
Coordinators’ Roster Society and the Family Dispute Resolution Institute of Ontario (FDRIO) 
in Canada. 

The AFCC appointed a task force in 2005 to produce guidelines35 for parenting coordination. 
The guidelines were published in 2006, with the AFCC defining parenting coordination as 

a child-focussed alternative dispute resolution process in which a mental 
health or legal professional with mediation training and experience assists 
high-conflict parents to implement their parenting plan by facilitating the 
resolution of their disputes in a timely manner, educating parents about 

																																																													
29 Fidler BJ and Epstein P, (2008) supra 56. 
30 McKinney MJ et al., (2014) 37; AFCC Task Force on Parenting Coordination (hereinafter AFCC Task Force), 
‘Guidelines for Parenting Coordination’ FCR (2006) 44(1) 164. 
31 Bacher N, Fieldstone L and Jonasz JD, ‘The Role of Parenting Coordination in the Family Law Arena’ American 
J Fam Law (hereinafter Bacher N et al.) (2005) 19(2) 85. 
32 Coates CA et al., (2004) supra 247. 
33 The AFCC and the American Psychological Association (APA) in the USA, and the British Columbia (BC) 
Parenting Coordinators Roster Society and FDRIO in Canada. 
34 For example, Belcher-Timme, Sullivan, Deutsch, Kelly and Fieldstone in the USA and Fidler and Epstein in 
Canada. 
35 Hereinafter referred to as the AFCC guideline(s). 
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children’s needs, and with prior approval of the parties and/or the court, 
making decisions within the scope of the court order or appointment 
contract.36 

The AFCC furthermore supports the view that PCs37 are appointed by the court,38 are 
responsible to the court, and are required to provide feedback to the court according to a 
specified procedure.39 

The APA produced guidelines40 for the practice of parenting coordination in 2012 and defined 
parenting coordination as 

a nonadversarial dispute resolution process that is court ordered or agreed on 
by divorced and separated parents who have an ongoing pattern of high-
conflict and/or litigation about their children.41 

The BC Parenting Coordinators Roster Society has based its guidelines42 on the 2005 AFCC 
guidelines and published the following definition of parenting coordination in 2013: 

Parenting coordination is a quasi-legal mental health, consensual dispute 
resolution process that combines assessment, education, case management, 
conflict management and decision-making functions.43 

FDRIO published standards of practice for parenting coordination44 in 201745 which are based 
on the AFCC and BC guidelines and which defines parenting coordination as follows: 

Parenting coordination is a hybrid legal/mental health process of consensual dispute 
resolution. It combines assessment, education, case management, conflict management 
and decision-making functions. Parenting coordination is a private, contractual, 
voluntary dispute resolution process.46 

																																																													
36 AFCC guidelines ‘Overview and Definitions’, FCR (2006) 44(1) 165. 
37 There is some confusion as certain authors have also abbreviated ‘parenting coordination’ as PC: Kirkland, K 
and Sullivan M, ‘Parenting Coordination (PC) Practice: A Survey of Experienced Professionals’ FCR (2008) 
46 622; Barsky AE, ‘Parenting Coordination: The Risks of a Hybrid Conflict Resolution Process’ Negotiation 
Journal (2011) 27(1) 8,  Deutsch RM et al., (2018) supra, but for the purposes of this research, PC refers to 
‘parenting coordinator’. 
38 Barsky AE, (2011) supra 7; Kirkland K and Ritter A, ‘Parenting Coordination in Alabama: The Current Status’ 
Faulkner Law Review (2011) 2 247; Coates CA et al., (2003) supra 534. 
39 AFCC Task Force FCR (2006) 44(1) 165. 
40 Hereinafter referred to as the APA guideline(s). 
41 APA guidelines, American Psychologist (2012) 67(1) 63. 
42 Hereinafter referred to as the BC guideline(s).  
43 BC guidelines (2013), available at 
http://www.bcparentingcoordinators.com/assets/docs/Guidelines_for_Parenting_Coordination.pdf, accessed on 
14 January 2018. 
44 Hereinafter referred to as the FDRIO standards . 
45 The date was obtained from Hilary Linton, current vice-chair of FDRIO. 
46 FDRIO standards ‘Overview and Terms Used’, available at https://www.fdrio.ca/certifications/parenting-
coordination/standards-of-practice-for-certified-specialist-in-parenting-coordination/, accessed on 7 April 2018. 
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In the USA, Belcher-Timme et al. describe parenting coordination as a ‘unique amalgam’ of 
mediation, arbitration, co-parent counselling and case management.47 Greenberg refers to PCs 
as ‘interdisciplinary collaborators’.48 Deutsch,49 Sullivan50 and Kirkland and Ritter51 offer 
similar views and refer to parenting coordination as a multidisciplinary ‘hybrid’ dispute 
resolution process and add that it includes dispute assessment, parent education and the 
management and reduction of conflict. Kirkland and Ritter regard parenting coordination as an 
example of ‘a true need leading to a function and practice that endures precisely because of its 
value to families and courts’.52 Montiel emphasises parenting coordination’s role and value as 
an alternative to litigation.53 In Canada, Fidler underscores that parenting coordination is a 
process that assists high-conflict parents, is aimed at reducing parental conflict, and thereby 
seeks to reduce potential harm to the children involved.54 

The USA and Canadian definitions of the parenting coordination process can be summarised 
as follows: 

• parenting coordination is a dispute resolution process usually employed post-decree; 

• it is child-focused and aims to prevent ongoing child exposure to parental conflict; 

• it involves a multidisciplinary approach requiring varying degrees of decision-making 
by the PC; 

• it borrows from other ADR processes such as mediation and arbitration and includes 
assessment, education and case management; 

• it operates within the legal system of a specific jurisdiction; and 

• it offers an alternative to litigation. 

																																																													
47 Belcher-Timme RO et al., FCR (2013) 51(4) 651-652. 
48 Greenberg E, ‘Fine Tuning the Branding of Parenting Coordination: “…you may get what you need”’ FCR 
(2010) 48(1) 209. 
49 Deutsch RM, (2014) supra 63. 
50 Sullivan MJ, ‘Coparenting and the Parenting Coordination Process’ Journal of Child Custody (2008) 5(1/2) 5. 
51 Kirkland K and Ritter A, (2011) supra 250. 
52 Kirkland K and Ritter A, (2011) supra 256. 
53 Montiel JT, ‘Out on a Limb: Appointing a Parenting Coordinator with Decision-Making Authority in the 
Absence of a Statute or Rule’ FCR (2015) 53(4) 578. 
54 Fidler BJ, ‘Parenting Coordination: Lessons Learned and Key Practice Issues’ Canadian Fam Law Quart (2012) 
31 1. 
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5.3 THE AFCC, APA AND BC GUIDELINES AND THE FDRIO 
STANDARDS FOR PARENTING COORDINATION 

In addition to the definitions provided above, the AFCC,55 the APA56 and the BC Parenting 
Coordinators Roster Society57 produced guidelines, whilst FDRIO58 produced standards in an 
attempt to standardise the practice of parenting coordination in the USA and Canada. 

In their 2006 document, the AFCC listed 12 guidelines for practising PCs. These concern: 

• the education, training and experience of PCs; 

• the requirement of impartiality; 

• avoidance of conflicts of interest; 

• avoidance of dual sequential roles; 

• the duty of explaining the limitations on confidentiality; 

• the role and functions of a PC; 

• the basis and scope of a PC’s authority; 

• the duty to educate parties about the parenting coordination process; 

• the disclosure and explanation of fees; 

• the manner of communication; 

• the duty to facilitate agreement before deciding a matter; and 

• the duty not to engage in false marketing practices. 

The APA acknowledges that the role of the PC differs from the usual role of a psychologist.59 
Its guidelines were produced with the psychologist PC in mind and it regards these guidelines 
as aspirational.60 The APA indicated that the guidelines differ in this respect from standards of 
practice for psychologists which are mandatory.61 The eight APA guidelines concern: 

• an understanding of the complexity of the PC role; 

• the importance of gaining and maintaining specialised psychological and legal 
knowledge; 

																																																													
55 AFCC Task Force, (2006) supra 167-176. 
56 APA guidelines, (2012) supra 64-70. 
57 BC guidelines, (2013) supra. 
58 FDRIO standards, available at https://www.fdrio.ca/certifications/parenting-coordination/standards-of-
practice-for-certified-specialist-in-parenting-coordination/, accessed on 7 April 2018. 
59 APA guidelines, (2012) supra 64. 
60 Ibid. 
61 Ibid. 
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• the acquisition of specific competencies required for the PC role; 

• facilitating healthy and safe environments for all family members in the parenting 
coordination process; 

• ethical considerations;62 

• professional record-keeping; 

• engaging in responsible case management and billing practices; and 

• maintaining professional and collaborative relationships with all other professionals 
involved in the parenting coordination process. 

The BC guidelines as updated in 201363 and the FDRIO standards64 concern the following: 

• the qualifications of the PC; 

• the basis and scope of the PC’s authority; 

• ensuring informed consent of the parties; 

• the requirement of impartiality; 

• confidentiality and transparency of the parenting coordination process; 

• avoidance of conflicts of interest; 

• avoidance of multiple or sequential roles; 

• the role and functions of a PC; 

• the manner of communication; 

• professional record-keeping; and 

• the disclosure and explanation of fees. 

 

The FDRIO standards have an added standard, namely ‘Services Performed by the PC’.65 This 
standard is actually an amplification of FDRIO standard VIII, which concerns the role and 
function of the PC, and expressly lists the issues excluded from the PC’s role.66 

																																																													
62 For a critique of the ethical considerations of a mental health professional acting as a PC, see Amundson JK 
and Lux GM, ‘The Issue of Ethics and Authority for Licensed Mental Health Professionals Involved in Parenting 
Coordination’ FCR (2016) 54(3) 446-456. 
63 The Foreword to the BC guidelines states that the guidelines were revised in 2013 to ‘enhance compliance and 
consistency’ with the BC Family Law Act of 2011. 
64 The FDRIO standards closely follow the BC guidelines. 
65 FDRIO standard IX. 
66 FDRIO standard IX-9.02(a)-(c). 
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There is a great degree of similarity between the AFCC and the BC guidelines and the FDRIO 
standards. There are, however, a few differences in emphasis. Where the AFCC devotes an 
entire guideline (guideline XI) to the duty of the PC to ‘facilitate agreement’, facilitating 
agreement forms part of the BC guideline on the role and functions of a PC.67 Likewise, the 
AFCC guideline regarding the PC’s duty not to engage in false marketing68 is included in the 
BC guidelines concerning the practice of the PC.69 Professional record-keeping is emphasised 
in a separate BC guideline on the practice of the PC,70 whereas the AFCC has included record-
keeping in the guideline concerning the fees of the PC.71 The APA guidelines, which have been 
written for the psychologist PC as opposed to a PC who is a legal practitioner, include an 
emphasis on providing a safe environment for the family and maintaining professional 
relationships, points which are not found in the AFCC and the BC guidelines.  

5.4 THE ROLE AND FUNCTION OF THE PC 

With the origins, definitions and descriptions of and guidelines for parenting coordination 
having been outlined, it is necessary to explore the role and function of the PC.72 

The role of the PC is described as interdisciplinary in that it combines aspects of both mental 
health and legal disciplines.73 The role of the PC does not fall within the ambit of the traditional 
therapeutic or legal role but is regarded in the literature as a ‘hybrid’ role.74 The PC is required 
to have a pre-existing mental health and/or legal professional qualification as well as 
experience in working with high-conflict families.75 Furthermore, working as a PC requires 
specialised additional training.76 Belcher-Timme et al. describe the role of the PC as ‘blending 
legal authority with mental health knowledge’.77 Greenberg and Sullivan refer to PCs as 
functioning within a ‘collaborative psycho-legal team’.78 Irrespective of the professional 
background of the PC, both the AFCC and the BC guidelines and the FDRIO standards are 
clear that PCs should not serve in dual sequential or multiple roles.79 

																																																													
67 BC guideline VIII-8.04. 
68 AFCC guideline XII. 
69 BC guideline X-9.02. 
70 BC guideline X-9.01 
71 AFCC guideline X:E; BC guideline VII; FDRIO standard VII. 
72 The term ‘role and function’ of the PC is used to provide a link with the AFCC and the BC guidelines as well 
as the FDRIO standards and the literature where this phrase is also used. It includes training, duties, ethical 
considerations and responsibilities of the PC. 
73 Coates CA et al., (2004) supra 246. 
74 Deutsch RM, (2014) supra 63; Fidler BJ and Epstein P, (2008) supra 53; Greenberg E, (2010) supra 206; APA 
guidelines, (2012) supra 63. See also para 5.2 above for definitions of parenting coordination. 
75 Coates CA et al., (2004) supra 247. 
76 Ibid. 
77 Belcher-Timme RO et al., (2013) supra 659. 
78 Greenberg LR and Sullivan MJ, ‘Parenting Coordinator and Therapist Collaboration in High-conflict Shared 
Custody Cases’ Journal of Child Custody (2012) 9(1/2) 86. 
79 AFCC guideline IV:A; BC guideline 7.01 (a)-(d) and FDRIO standard VII. See also Deutsch RM and Lally SJ, 
‘Ethical Issues and Risk management in Parenting Coordination’ in Higuchi SA and Lally SJ (eds) Parenting 
Coordination in Postseparation Disputes: A Comprehensive Guide for Practitioners APA (2014) 99-102. See 
also para 5.3 above regarding the guidelines for parenting coordination. 
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Since parenting coordination is a dispute resolution process, a cardinal role of the PC is the 
ability to reduce post-divorce or -family separation conflict or, at the very least, encapsulate 
the conflict between the parents, most often around the implementation of parenting plans.80 
The PC not only needs to resolve the conflicts, but has to resolve them in a timely manner.81 
In order to assist in resolving disputes, PCs may make use of a variety of methods and 
techniques, such as mediation, education, facilitation of discussions and assisting parents in 
developing methods to improve communication between them.82 

When, after the intervention and assistance of the PC, parents are unable to come to agreement 
about a particular dispute, the PC is given the authority to make a decision regarding the 
outcome of the dispute.83 Therefore, in addition to ensuring compliance, the PC’s role includes 
a ‘limited delegation of judicial authority to decide specific day-to-day co-parenting issues’.84 
Deutsch regards the decision-making function of the PC as differentiating the role of the PC 
from that of a therapist, educator or mediator.85 Depending on the mandate, PCs can make 
small changes to a parenting plan concerning, for instance, the time and method of transition 
between the parental home, the setting of routines at both homes, and discipline strategies.86 It 
is important, however, that the PC only makes decisions that are within his or her scope of 
authority.87 The decisions or recommendations made by the PC are either binding or non-
binding and subject to review by a court.88 In support of binding decisions, the California 
family court regards the decision-making authority of the PC as ‘essential to deterring re-
litigation’.89 

An important aspect of conflict resolution is screening for domestic violence, with screening 
usually, but not always, taking place before the appointment of a PC. Both research studies by 
Fieldstone et al. and Fidler recommend that screening for domestic violence should form part 
of the role of the PC.90 Similarly, Hass regards screening for domestic violence as a PC’s ethical 

																																																													
80 Higuchi SA and Lally SJ (eds) Parenting Coordination in Postseparation Disputes: A Comprehensive Guide 
for Practitioners APA (2014) 4. See also AFCC guidelines ‘Overview and Definitions’, APA Guidelines 
“Definition of Parenting Coordination’; BC Guidelines ‘Overview and Terms Used’ and FDRIO standards 
‘Overview and Terms Used’. 
81 AFCC guidelines ‘Overview and Definitions’. 
82 Bacher N et al., (2005) supra 85; Sullivan MJ, ‘Parenting Coordination: Coming of Age?’ FCR (2013) 51(1) 
56. See also AFCC guidelines ‘Overview and Definitions’; APA guidelines ‘Definition of Parenting 
Coordination’; BC guidelines ‘Overview and Terms Used’ and FDRIO standards ‘Overview and Terms Used’. 
83 Deutsch RM, (2014) supra 71. See also AFCC guidelines ‘Overview and Definitions’; APA guidelines 
‘Definition of Parenting Coordination’; BC guidelines ‘Overview and Terms Used’ and FDRIO standards 
‘Overview and Terms Used’. 
84 Coats CA et al. (2003) supra 533-564. 
85 Deutsch RM, (2014) supra 68. 
86 McKinney MJ et al., (2014) supra 39. 
87 For information on the PC’s scope of authority, see AFCC guideline XI; BC guideline 2.02 and FDRIO standard 
II. 
88 Deutsch RM, (2014) supra 71; for additional comments on the decision making authority of the PC see para 
5.9.2.1. 
89 Shear LE, ‘In Search of Statutory Authority for Parenting Coordinator orders in California: Using a Grassroots, 
Hybrid Model without an Enabling Statute’ Journal of Child Custody (2008) 5(1/2) 98 footnote 4. 
90 Fieldstone L, Merlin R and Karlan S, ‘Keys to Success in the Parenting Coordination Process’ American J Fam 
Law (2015) 29(3) 147. 
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and professional responsibility.91 Because intimate partner violence and high-conflict 
relationships share many characteristics, there is a risk that a proper distinction between these 
two sets of circumstances is not made.92 

The education of parents is included in the definitions of parenting coordination in both the 
AFCC and the BC guidelines as well as the FDRIO standards.93 Parent education should 
include education around the effects of their conflict on the well-being and post-divorce or -
family separation adjustment of the children, as well as education regarding the parenting 
coordination process itself and the role and function of the PC.94 Fieldstone et al.’s research 
conducted in 2012, which involved a questionnaire sent to PCs, attorneys and members of the 
judiciary, emphasised the need for a clear understanding of the PC’s powers and limitations 
and therefore a need for the education of parents, the judiciary and attorneys regarding the role, 
powers and limitations of the PC.95 In a later study, conducted in 2015, Fieldstone et al. 
supports the view that not only the PC but the judge making the order – as well as the parents’ 
respective attorneys – should explain the parenting coordination process to the parents.96 

Hayes’ research conducted in 2010, which involved semi-structured interviews with PCs, 
concluded that PCs regarded their role as ‘more of a street cop than a detective’, a ‘cop’ acting 
in an enforcement capacity without having to do detailed investigations and focusing rather on 
educational and conflict management functions.97 Hayes reported further that in her survey PCs 
themselves were unclear regarding their assessment, case management and decision-making 
functions.98 This raises concern about the PC’s role of educating parents if the PCs themselves 
do not fully understand and appreciate the range of their functions.99 This hence needs to be 
addressed in PCs’ specialised additional training.100 

A further aspect of the role of the PC is to ensure compliance with a court order, such as a 
parenting plan, and to assist parents with the implementation of their parenting plan post-
decree.101 The PC’s role can fluctuate between being proactive and reactive, with the parties as 
well as the PC being able to take the initiative in raising an issue for discussion.102 In instances 
where the parents raise an issue, and it is recommended that the issues raised are in writing,103 
																																																													
91 Hass GA, ‘Parenting Coordination and Domestic Violence’ in Higuchi SA and Lally SJ (eds) Parenting 
Coordination in Postseparation Disputes: A Comprehensive Guide for Practitioners APA (2014) 206. See further 
para 5.6.2 below. 
92 Shaw M, ‘Commentary Regarding Parenting Coordination in Cases of High-Conflict Disputes’ Journal of Child 
Custody (2017) 14(1) 73. For a detailed description of the differences between intimate partner violence and high-
conflict relationships, see 73-76. 
93 AFCC guidelines ‘Overview and Definitions’; BC guideline 1; FDRIO standards ‘Overview and Terms Used’. 
See also para 5.2 above. 
94 Deutsch RM and Lally SJ, (2014) supra 97. 
95 Fieldstone L et al., (2012) supra 449. 
96 Fieldstone L et al., (2015) supra 145. 
97 Hayes SW, ‘“More of a Street Cop than a Detective”: An Analysis of the Roles and Functions of Parenting 
Coordinators in North Carolina’ FCR (2010) 48(4) 707. 
98 Ibid. 
99 For the situation in South Africa, see para 5.20.2.1 below. 
100 See para 5.5.2 below regarding specialised additional training. 
101 Bacher N et al., (2005) supra 85. 
102 McKinney MJ et al., (2014) supra 40. 
103 Ibid. 
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the PC’s role can be regarded as reactive; in other words, the PC only responds to issues raised 
by the parents. In other instances, the PC can assume a proactive role and raise issues with the 
parents that he or she regards as relevant or of concern. An example of a proactive approach 
would be where the PC requests a meeting to discuss the parenting coordination process with 
the parents or to monitor compliance with a court order, or where the PC recommends an 
intervention.104 

There appears to be broad agreement with regard to with whom the PC may or should 
communicate. AFCC guideline X:A makes provision for ex parte communications with the 
parties and their legal representatives, while AFCC guideline X:B states clearly that the PC 
‘shall’ not communicate ex parte with the judge. Should there be a requirement that the PC has 
to produce a report, the PC is advised to follow the rules or instructions of the court with regard 
to whether the judge should receive a copy.105 The BC guidelines and FDRIO standards are 
clear that a PC may be required to provide written or oral reports to the court,106 while BC 
guideline 9.02(d) and FDRIO standards 8.03 and 10.02(d) make provision for the PC to engage 
in individual communications with the parties and their attorneys. The BC guidelines 9.02(g) 
and (h) make provision for reports, recommendations and determinations to be made available 
to the court; guideline 9.02(i) clearly states that a PC ‘must’ not communicate with the court 
without the knowledge of all parties to the PC agreement. In their example of a standard 
parenting coordination order, Kirkland and Ritter indicate that, whereas the PC may approach 
the court for instructions, there shall be no ex parte communication between the PC and the 
court.107 

The role and function of the PC in the USA and Canada can therefore be summarised as 

• fulfilling a legal/mental health hybrid role which requires professional qualifications 
and additional specialised training; 

• managing and resolving conflict; 

• monitoring and implementing parenting plans including making decisions within the 
scope of authority given to the PC; 

• remaining child focused at all times and ensuring that the best interests of the child or 
children are being served; and 

• providing education and information regarding several processes including the role of 
the PC itself. 

																																																													
104 Kirkland K and Ritter A, (2011) supra table 2: 262-266; see also AFCC guidelineVI:A;  BC guideline 8.09 
and FDRIO standard 8.03. 
105 AFCC guideline X:B; see also Parks LS, Tindall HL and Yingling LC, ‘Defining Parenting Coordination with 
State Laws’ FCR (hereinafter Parks LS et al.) (2011) 49(3) 633 for the reporting requirements of the different 
states. 
106 BC guidelines ‘Overview and Terms Used’; FDRIO standards ‘Overview and Terms Used’. 
107 Kirkland K and Ritter A, (2011) supra 277 and 280. 
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5.5 PROFESSIONAL REQUIREMENTS FOR PCs 

The professional requirements for PCs in the USA and Canada concern qualifications, 
additional specialised training, ongoing parenting coordination training, experience, peer 
supervision and mentoring. 

5.5.1 Qualifications 

The first of the 12 guidelines for parenting coordination developed by the AFCC refers to the 
qualifications and training of a PC: ‘A PC shall be qualified by education and training to 
undertake parenting coordination and shall continue to develop professionally in the role.’108 

Lally and Deutsch indicate that PCs come from diverse professional backgrounds such as 
psychology, legal practice and mediation.109 The authors investigated the requirements of the 
different states in the USA that have legislated for parenting coordination and found that a 
professional degree and the licence to practise in psychology, social work, law or mediation 
appear to be required by most states.110 No state in the USA has to date approved a separate 
licensure or certification for parenting coordination. Some universities, for example the 
Massachusetts School of Professional Psychology, offer a certificate course in parenting 
coordination.111 Kirkland found that the PC qualifications required by the various states in the 
USA ranged from a bachelor’s degree to a PhD.112 In Canada, section 14 read with regulation 
6 of the British Columbia Family Law Act of 2011113 describes the requirements of a PC. 
Regulation 6 refers to the professional qualifications of a PC, which includes membership of a 
mental health, legal or mediation association.114 The FDRIO standards require a PC to be a 
certified specialist in parenting coordination in accordance with the parenting coordination 
certification section of FDRIO.115 

 

																																																													
108 AFCC Task Force, (2006) supra 167 - 168; see also BC guideline 1.01. The AFCC guidelines ‘Overview and 
Definitions’, BC guideline 2 and the FDRIO standards ‘Overview and Terms Used’ refer to three different levels 
of guidance increasing in strength from ‘may’ to ‘should’ to ‘shall’ (AFCC) and from ‘may’ to ‘should’ to ‘must’ 
(BC, FDRIO). 
109 Lally SJ and Deutsch RM, (2014) supra 43. 
110 Lally SJ and Deutsch RM, (2014) supra 46. 
111 The Centre of Excellence for Children, Families and the Law, Massachusetts School of Professional 
Psychology, offers a certificate course in Child and Family Forensics, one section of which is a 28-hour course in 
parenting coordination, available on http://www.williamjames.edu/academics/centers-of-excellence/childre-
families-law/advanced-parenting-coordination.cfm, accessed on 18 January 2018. 
112 Kirkland K, (2008) supra 39. 
113 British Columbia (BC) Family Law Act 2011, available at https://www.canlii.org/en/bc/laws/stat/sbc-2011-c-
25/latest/sbc-2011-c-25.html, accessed on 14 January 2018. 
114 Regulation 6(1)(a) under the BC Family Law Act 2011. 
115 The requirements for a FDRIO certificate in parenting coordination are not included in the FDRIO standards, 
and are available at https://www.fdrio.ca/certifications/parenting-coordination-designation-requirements/, 
accessed on 7 April 2018. 
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5.5.2 Additional specialised training 

Professional qualifications alone do not appear to be sufficient to qualify a person to undertake 
the role of a PC. Belcher-Timme et al. indicate that the PC ‘requires advanced training and 
education’.116 Kelly motivates the need for specialised training additional to an appropriate 
professional qualification, in order for the PC to understand the unique aspects of the PC role 
and to be able to fulfil the role competently and ethically.117 She proposes that the different 
professional backgrounds of PCs, which are mainly in mental health and law, may each point 
to specific training needs in areas that come more naturally to the other profession. By way of 
example, Kelly suggests that mental health practitioners may need training in drafting clear 
and unambiguous decisions and legal practitioners may require training in working 
simultaneously with both parents whilst maintaining objectivity.118 

In this vein, Lally and Deutsch found that most states in the USA specify training requirements 
for PCs beyond their professional degree and licensure.119 These requirements include training 
in mediation, ADR techniques, the identification and possible containment of domestic 
violence, child development and the dynamics of high-conflict families.120 States that have 
legislated for parenting coordination differ significantly with regard to the additional training 
requirements for PCs. Some, such as Texas, North Carolina and Vermont, specify the number 
of hours of additional training. For example, a PC in Texas has to complete a minimum of eight 
hours of training in family violence screening,121 while a PC in North Carolina has to complete 
24 hours of training in child development.122 Vermont, on the other hand, requires an additional 
160 hours of training.123 Other states, such as Oregon, make provision for the presiding judge 
to determine the qualifications of the PC.124 

Additional specialised training has also been recommended by the AFCC task force on 
parenting coordination.125 The AFCC guidelines include a recommended comprehensive 
training programme, comprising four modules which cover the parenting coordination process, 
family dynamics in separation and divorce, parenting coordination techniques and court-
specific parenting coordination procedures.126 In 2003, the AFCC task force listed six areas of 
expertise to be addressed in specialised training programmes: 

																																																													
116 Belcher-Timme RO et al., (2013) supra 659. 
117 Kelly JB, ‘Preparing for the Parenting Coordination Role: Training Needs for Mental Health and Legal 
Professions’ Journal of Child Custody (2008) 5(1/2) 140. 
118 Kelly JB, (2008) supra 142. 
119 Lally SJ and Deutsch RM, (2014) supra 46-48. See also Kirkland K and Ritter A, (2011) supra 267-269. 
120 See in this regard the FDRIO training requirements which includes basic and advanced family mediation 
skills,  training in family relations, family law, family law arbitration, specific parenting coordination skills and 
training in screening for domestic violence,  
121 TEX.FAM.CODE.ANN.§153.610 2(b). 
122 N.C. GEN.STAT. ANN.§50-93, (a)4. 
123 This information was previously available at 
http://www.vermontjudiciary.org/GTC/Family/SharedDocuments/PC, accessed on 11 January 2016, but was no 
longer available as at 18 January 2018. 
124 OR.REV.STAT. ANN.§107.425(3)(d). 
125 Coates CA et al., (2003) supra 552. 
126 AFCC guidelines ‘Appendix A’. 
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• conflict resolution theory and techniques including mediation;127 

• child development and psychology, including adjustment to divorce; 

• family dynamics and family systems theory; 

• domestic relations law; 

• familiarity with the dynamics of domestic violence and associated safety and 
intervention considerations; and 

• parenting education and techniques.128 

The APA guidelines 2(a) and 2(b) require specialised knowledge and training in psychological 
domains, together with an understanding of the legal terminology and legal authorities relevant 
to the PC role. With reference to psychologists wanting to fulfil the role of a PC, the APA 
guidelines support additional training and state that ‘competencies for standard psychological 
practice are generally insufficient for competent functioning as a PC’.129 In addition to 
professional qualifications, the BC guidelines require further training in mediation, family 
violence screening and parenting coordination processes and techniques.130 The BC Family 
Law Act requires 40 hours’ training in parenting coordination, 21 hours of family law training 
and 14 hours of training in family violence screening.131 

5.5.3 Ongoing parenting coordination training 

In addition to specialised training for PCs, ongoing training, also referred to as ongoing 
professional development, is included in the AFCC guidelines,132 the BC guidelines,133 the 
APA guidelines134 and the FDRIO training requirements for PC certification.135 Ongoing 
training is required, for example, in Louisiana, where a PC has to complete 20 hours of 
continuing parenting coordination training every two years.136 Similarly, the BC Family Law 
Act stipulates an annual CPD requirement of ten hours applicable to family dispute resolution 
practice.137 

																																																													
127 See also Kirkland K and Ritter A, (2011) supra 255. 
128 Coates CA et al., (2003) supra 552. 
129 APA guideline 3. 
130 BC guidelines 1.02 and 1.03. 
131 Regulation 6(1)(b)(ii)(C) (D) and (E) under the BC Family Law Act 2011. 
132 AFCC guideline 1:E. 
133 BC guideline 1.05. 
134 APA guideline 2(a). 
135 FDRIO ongoing training requirements include, screening for domestic violence, developments in family law 
and training relating to family relations and high conflict dynamics. 
136 LA. REV.STAT. ANN.§9:358.3A(3). 
137 Regulation 6(1)(b)(ii)(F) under the BC Family Law Act 2011. See also Lally SJ and Deutsch RM, (2014) supra 
48 
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5.5.4 Experience 

Together with professional qualifications and additional ongoing training, experience in a 
variety of areas is regarded as essential for functioning effectively as a PC.138 Kelly argues in 
favour of the need for extensive experience on the ground that the hybrid nature of the PC role 
requires an integration of the functions usually performed separately by lawyers, psychologists 
and mediators.139 Both the AFCC and the BC guidelines emphasise experience in areas such 
as working with high-conflict parents140 and family mediation.141 In addition, the regulations 
under the BC Family Law Act require at least ten years’ experience in family-related 
practice.142 To be a FDRIO certified PC, 100 hours of parenting coordination work under the 
supervision of an experienced PC are required.143 

5.5.5 Peer supervision and mentoring 

Lastly, perhaps as an acknowledgement of the difficulties inherent in the role of the PC, some 
states require that PCs engage in case supervision or ‘shadowing’ of cases, group discussions 
and peer review.144 Both the AFCC and the BC guidelines recommend that a PC participates 
in peer consultation or mentoring.145 In a study conducted by Kirkland in 2010 to explore the 
self-care skills, risk management principles and professional practice techniques of 
experienced PCs, the author found that peer consultation was regarded as a primary positive 
coping strategy and that parenting coordination was ‘not the type of work that should be done 
in isolation’.146 

5.5.6 Summary 

It is clear, then, that there is consensus in the USA and Canada on the requirement of 
professional qualifications, additional specialised training, ongoing training, relevant 
experience and peer supervision and mentoring before someone can assume the role of a PC. 

5.6 THE APPOINTMENT OF A PC 

The appointment of a PC concerns the manner in which a PC can be appointed, the conditions 
under which a PC can or should be appointed, the timing of the appointment, and the duration 
of the appointment. 

																																																													
138 Lally SJ and Deutsch RM, (2014) supra 46. 
139 Kelly JB, (2008) supra 141. 
140 BC guideline 1.04(a); AFCC guideline 1:C. 
141 BC guideline 1.02; AFCC guideline 1:A. 
142 Regulation 6(1)(b)(ii)(B) under the BC Family Law Act 2011. 
143 As provided in the FDRP PC Designation Requirements, available at 
https://www.fdrio.ca/certifications/parenting-coordination-designation-requirements/, accessed on 7 April 2018 
144 Lally SJ and Deutsch RM, (2014) supra 48. 
145 AFCC guideline 1:E; BC guideline 1.04(b). 
146 Kirkland K, ‘Positive Coping Among Experienced Parenting Coordinators: A Recipe for Success’ Journal of 
Child Custody (2010) 7(1) 71. 
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5.6.1 Manner in which a PC can be appointed 

A PC can be appointed in terms of a court order,147 or, in jurisdictions without a specific statute 
or rule with regard to parenting coordination, by agreement between the parties.148 

On the question of whether parental consent is required before a PC is appointed, there are 
differences between Canada and the USA. According to Fidler and Epstein, parental consent 
is always required in Canada and, should a judge fail to persuade parents of the benefits of 
parenting coordination, he or she is not free to appoint a PC.149 This assertion by Fidler and 
Epstein is, however, no longer correct for BC, since the BC Family Law Act of 2011 expressly 
provides for the appointment of a PC either by agreement or by an order of court.150 There also 
appear to have been certain judges in Alberta who relied on the Court of Queen’s Bench of 
Alberta Family Law Practice Note 7(12),151 which refers to the appointment by the court of a 
‘parenting expert’, to appoint PCs without the parties’ consent.152 According to Montiel, where 
there is no enabling statute, PCs in the USA require either parental consent or a court order as 
precedent to an appointment.153 

5.6.2 Conditions under which a PC can or should be appointed 

Parenting coordination is regarded as appropriate for high-conflict parents.154 The AFCC 
guidelines describe high-conflict parents as having 

demonstrated their longer-term inability or unwillingness to make parenting 
decisions on their own, to comply with parenting agreements and orders, to 
reduce their child-related conflicts, and to protect their children from the 
impact of that conflict.155 

In certain states in the USA, parenting coordination statutes provide their own definition of a 
high-conflict case. For example, the Oklahoma Parenting Coordinator Act defines it as one 
involving minor children where 

																																																													
147 For an example of a pattern order, see Kirkland K and Ritter A, (2011) supra 274-285. 
148 AFCC guideline VII:B; BC guideline 2.01; FDRIO standards ‘Overview and Terms Used’. See also Kirkland 
K, (2008) supra 49. For different states’ requirements, see Parks LS et al., (2011) supra 632 table 1 and McKinney 
MJ et al., (2014) supra 37. See also para 5.1 for states in the USA and Canada that have statues or court rules with 
regard to parenting coordination. 
149 Fidler BJ and Epstein P, (2008) supra 56. 
150 Section 15(2)(a) of the BC Family Law Act 2011 which stipulates that a PC ‘[may assist only] if there is a 
parenting coordination agreement or order in place’. 
151 Court of Queen’s Bench of Alberta Family Law Practice Note 7, available at 
https://albertacourts.ca/docs/default-source/Court-of-Queen’s-Bench/practicenote7-interventions, accessed on 18 
January 2018. 
152 Fidler BJ and Epstein P, (2008) supra 57. 
153 Montiel JT, (2011) supra 412-418. The courts in the USA generally consider whether the best interests of the 
child will be served and/or whether the families are high-conflict families before appointing a PC. 
154 Montiel JT, (2011) supra 396. 
155 AFCC guidelines ‘Overview and Definitions’. 
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the parties demonstrate a pattern of ongoing litigation, anger and distrust, 
verbal abuse, physical aggression or threats of physical aggression, difficulty 
in communicating about and cooperating in the care of their children, or 
conditions that in the discretion of the court warrant the appointment of a 
parenting coordinator.156 

In states where there is a parenting coordination statute, a court may appoint a PC even without 
the consent of both parties after having made specific findings that warrant the appointment of 
a PC.157 These findings all relate to whether the minor children involved will be exposed to 
ongoing post-divorce parental conflict without the appointment of a PC.158 Florida appears to 
be an exception in that it does not require the court to make any findings justifying the 
appointment of a PC.159 Montiel holds that a court should appoint a PC only when it has 
determined that the child or children involved would otherwise be exposed to ongoing post-
divorce parental conflict.160 The appointment of a PC is therefore appropriate when the case is 
regarded as high-conflict and/or when the appointment of a PC is deemed to be in the best 
interests of the children.161 

High-conflict relationships are to be differentiated from relationships where domestic violence 
has occurred or continues to occur.162 The power differential in high-conflict relationships 
tends to be less, whereas in abusive relationships a power imbalance is most probable.163 In the 
case of abusive relationships, parenting coordination can provide a context for the abusive 
partner to continue to control and intimidate the other partner and the children, and as such 
parenting coordination is contraindicated.164 APA guideline 4 cautions PCs to determine 
carefully whether a case in which there is evidence of domestic violence is appropriate for 
parenting coordination. Similarly, AFCC guideline VI:A and BC guideline 8.02(h)(iii) as well 
as FDRIO standard 8.05 oblige the PC to review domestic violence protection orders as well 
as any other existing court orders, whilst AFCC guideline VI:D and BC guideline 8.03(d), as 
well as the FDRIO standards,165 urge the PC to tailor his or her conflict management strategies 
to minimise the coercive effects of domestic violence. Furthermore, AFCC guideline X:E and 
BC guidelines 8.02(f) and 8.04(b), as well as FDRIO standard 8.03, make provision for 
individual consultations with the parties where there is evidence of domestic violence.166 In 
this regard, section 8(1) of the BC Family Law Act places a duty on the PC to assess for the 
presence of family violence and, if present, the extent to which the family violence adversely 
affects the safety of a party and the ability of that party to negotiate a fair agreement. Some 

																																																													
156 OKLA.STAT. ANN.TIT. 43 § 120.2(2). 
157 Montiel JT, (2011) supra 412. 
158 Ibid. 
159 FLA.STAT.ANN. §61.125(3)(a). 
160 Montiel JT, ‘Why and How Alabama Courts Should Use Parenting Coordination in Divorce Cases’ The 
Alabama Lawyer (hereinafter Alabama Lawyer) (2011) 72 304. 
161 Montiel JT, Alabama Lawyer, (2011) supra 304; Montiel JT, (2011) supra 412-418. 
162 Hass GA, (2014) supra 201. 
163 Shaw M, (2017) supra 74. 
164 Ibid. 
165 FDRIO standards ‘Overview and Terms Used’. 
166 See also para 5.5.2 above for screening for domestic violence. 
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states in the USA nonetheless allow for the appointment of a PC when there has been a history 
of domestic violence, but then only with both parents’ consent.167 

Hass concludes that although the AFCC and the APA guidelines address domestic violence 
and parenting coordination, there is room for varying interpretations and cautions PCs, by 
virtue of their power and authority, not to ‘replicate a situation of greatly unbalanced and 
oppressive control over the family’.168 She recommends that cases of abusive controlling 
violence be referred back to court as they are unsuitable for parenting coordination.169 

5.6.3 The timing of the appointment 

Although certain jurisdictions in the USA allow for the appointment of a PC prior to the court’s 
issuing an order,170 it is generally supported in the literature that a PC should be appointed only 
after a court order has been made or a parenting plan agreed upon. The AFCC, the APA and 
the BC guidelines are clear that they regard the PC’s role as one of implementing parenting 
plans, not creating them, hence the recommendation that a PC should be appointed post- 
decree.171 Furthermore, BC guideline 2.06 and FDRIO standard 2.01 state that the PC should 
not provide services until he or she has received a copy of the court order appointing the PC. 
This is echoed in guideline VII:D of the AFCC guidelines. In addition, the FDRIO standards 
require that a PC must (emphasis added) not provide services prior to having conducted intake 
meetings for the purpose of screening for domestic violence or power imbalances.172 

However, in contrast to the AFCC, the APA and the BC guidelines as well as the FDRIO 
standards, some researchers indicate that PCs can also be useful in pre-judgment appointments. 
In these situations, PCs can assist the parents in developing and implementing their parenting 
plan and at the same time provide ADR options to conflicts which may arise during this process 
whilst at the same time keeping the focus on the best interests of the children.173 Being involved 
at this stage also provides the PC with insight into the parents’ ability to resolve conflict and 
enables him or her to advise the judge on the necessity of appointing a PC post-judgment.174 
Some states in the USA, such as Massachusetts, California, Florida, Oregon, Arizona and North 
Carolina, therefore allow for the appointment of a PC pre-decree.175 The motivation for 
appointing a PC pre-decree appears to be primarily to assist high-conflict parents to reach 
agreement regarding their parenting plan, which at the same time protects the best interests of 
the children involved by diffusing the parental conflict.176 nonetheless, McKinney, Delaney 
and Nessman caution that, after years of attempting to clarify the role of the PC with, amongst 

																																																													
167 FLA.STAT.ANN. §61.125(3), (a). 
168 Hass GA, (2014) supra 224. 
169 Hass GA, (2014) supra 208. See also para 5.9.2.5 below. 
170 Montiel JT, (2011) supra 408. 
171 AFCC guidelines ‘Overview and Definitions’; APA guideline 1; BC guideline 1. 
172 FDRIO standard 2.05. 
173 McKinney MJ et al., (2014) supra 37; Bacher N et al., (2005) supra 85. 
174 McKinney MJ et al., (2014) supra 37. 
175 Coats CA et al., (2003) supra 540; Montiel JT, (2011) supra 409. 
176 Coats CA et al., (2003) supra 540; McKinney MJ et al., (2014) supra 37. 
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others, judges and attorneys, the pre-decree appointment of a PC may lead to confusion about 
the role of the PC.177 

5.6.4 The duration of the appointment 

In the USA and Canada, a PC is typically appointed for a prescribed term of service, with the 
possibility of renewing the service either by agreement between the parties or by order of court. 
AFCC guideline VII:C requires a ‘starting and ending date’ and indicates that the optimal term 
of service is between 18 months and two years. BC guideline 2.04 and FDRIO standard 2.04 
likewise refer to ‘starting and ending dates, renewal terms and termination rights’. Eighteen 
months to two years is deemed optimal in terms of getting to know a family and developing a 
working relationship with the parents.178 Section 15 of the BC Family Law Act provides that, 
with certain exceptions, a PC’s authority to act ends two years after the appointment of the 
PC.179 Since parties to a parenting coordination agreement are ‘locked into the process’ for a 
specified period, Fidler and Epstein recommend that they obtain independent legal advice 
before executing the PC agreement.180 

5.6.5 Summary 

A PC in the USA and Canada is generally appointed where there is evidence of high conflict 
that impacts negatively on the best interests of the minor children involved. The PC is usually 
appointed in terms of a statute, rule or by order of court, with or without parental consent, and 
is appointed for a fixed period. The literature generally supports the appointment of a PC post-
decree, even though several states in the USA allow for the appointments of a PC pre-decree. 

5.7 THE PARENTING COORDINATION AGREEMENT 
BETWEEN THE PC AND THE PARTIES 

Irrespective of whether a PC is appointed in terms of a court order or by a consent agreement 
between the parties, it is advisable that the PC and the parties enter into a parenting coordination 
agreement.181 Fidler is of the view that, even in jurisdictions where there is legislation or a 
court rule authorising the appointment of a PC, a parenting coordination agreement should be 
entered into between the parties and the appointed PC.182 She recommends that parties to a 
parenting coordination agreement should seek independent legal advice before signing such an 
agreement.183 Regardless of whether the parents have obtained legal advice, Fidler encourages 

																																																													
177 McKinney MJ et al., (2014) supra 38 footnote 5. 
178 AFCC guideline VII:C footnote 4. 
179 Sections 15(4)(5) and (6) of the BC Family Law Act. 
180 Fidler BJ and Epstein P, (2008) supra 60. 
181 AFCC guideline VII:B. 
182 Fidler BJ, (2012) supra 37 footnote 30; Regulation 6(2), (a) under the BC Family Law Act 2011. 
183 Fidler BJ, (2012) supra 33. See also Fidler BJ and Epstein P, (2008) supra 60. 
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PCs to spend time with the parents in the initial orientation meeting explaining and clarifying 
the parenting coordination agreement.184 

BC guideline 2.03 states that a ‘written agreement between the parties and the PC must 
[emphasis added] be used’, whilst the AFCC Guideline VII:B states that a written agreement 
‘may’ be used. The FDRIO standards are similar to the BC guidelines and state clearly that a 
PC ‘may only serve under the terms of a Parenting Coordination agreement’.185 The parenting 
coordination agreement is likely to contain additional information not found in the court order 
but can never give the PC more authority than what was set out in the appointing court order 
or in the agreement between the parties to appoint a PC.186 Both guidelines’ and the FDRIO 
standards’ motivation for such an agreement is the inclusion of information not contained in 
the court order, such as services, fees, retainers, and billing practices and compliance with 
relevant legislation.187 

Another matter the agreement between the PC and the parties may cover is the quasi-judicial 
immunity of the PC. The AFCC recommends that PCs be afforded quasi-judicial immunity to 
protect them from lawsuits.188 McKinney, Delaney and Nessman support the view that PCs be 
granted quasi-judicial immunity so that they can perform their duties impartially without fear 
of being sued.189 Quasi-judicial immunity may be specified in a PC statute or it may flow from 
the fact that the PC has been appointed by the court.190 In a survey conducted among 
experienced PCs in the USA in 2010, Kirkland found that PCs reported limited immunity as a 
stress-reducing ‘safety net’ for the practice of parenting coordination.191 

The following components of a parenting coordination agreement are regarded by several 
researchers as essential:192 

• an introductory outline of the principles of parenting coordination; 

• the appointment of the PC, including the PC’s name and professional qualifications 
and term of service; 

• the role and function of the PC, including the scope of authority of the PC; 

• the PC’s compliance with professional requirements, including qualifications, training 
and experience; 

• the services offered by the PC, including implementation and monitoring of the 
parenting plan, resolving conflicts, facilitation of disputes, and parenting education; 

																																																													
184 Fidler BJ, (2012) supra 11. See also para 5.26.3.1 below for more information on clients’ initial understanding 
of parenting coordination. 
185 FDRIO standard 2.01. 
186 AFCC guidelines VII:B and XI:B. 
187 BC guideline 2.03; AFCC VII:B; FDRIO standards 2.02 and 2.03. 
188 AFCC guidelines Appendix B5. 
189 McKinney MJ et al., (2014) supra 42. 
190 Ibid. 
191 Kirkland K, (2010) supra 73. 
192 Kirkland K, (2008) supra 39-46; Kirkland K, (2010) supra 69; McKinney MJ et al., (2014) supra 39-42; Fidler 
BJ, (2012) supra 31 Appendix B 24-35; Kirkland K and Ritter A, (2011) supra Appendix A 274-285. 
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• an agreement by the parties to cooperate and provide relevant documents; 

• the limits of confidentiality; 

• the PC’s duty to report abuse; 

• the parenting coordination process, from information-gathering and consensus-
building to decision-making; 

• the procedure with regard to reviews and appeal of the PC’s decision; 

• fees, disbursements and retainer requirements; 

• the PC’s communication obligations; 

• the grievance procedures and removal of the PC; 

• the termination of the parenting coordination process, including resignation by the 
PC; 

• a waiver of the PC’s liability, ‘quasi-judicial immunity’;193 and 

• possibly others, such as a certificate of independent legal advice194 and a declaration 
of the PC regarding screening of the parties for domestic violence and substance 
abuse.195 

5.8 CHILD PARTICIPATION IN PARENTING 
COORDINATION 

The CRC, which has been signed but not ratified by the USA and both signed and ratified by 
Canada,196 is arguably the most important international instrument concerning children’s 
rights, one of which is the right to participate in matters that concern the child.197 The AFCC 
guideline X and the BC guideline 8.02(g)(iii) as well as the FDRIO standard 8.03 stipulate that 
the PC must be authorised to communicate with the children involved in the parenting 
coordination process. Module 2B of the AFCC recommendations for comprehensive training 
of parenting coordinators, includes a section on the involvement of children.198 BC guideline 
8.02(c) refers to consultation with children provided that the PC has appropriate training and 
skills for child interviewing. 

It is by now a well-accepted fact that pervasive parental conflict post-divorce or -family 
separation is a predictor of child maladjustment.199 Conflict resolution and children’s best 
																																																													
193 Kirkland K, (2008) supra 45; McKinney MJ et al., (2014) supra 41. 
194 Fidler BJ, (2012) supra 33. 
195 For more information on parenting coordination and domestic violence, see Kirkland K, (2008) supra 43. 
196 The USA became a signatory of the CRC in 1995, but, since it has not ratified the CRC, it is not bound by it. 
Canada ratified the CRC in 1991, available at https://treaties.un.org/, accessed on 14 January 2018. 
197 For more information on the CRC, see chapter 2 para 2.2.1.3. 
198 AFCC guidelines Appendix A Module 2A and B. 
199 Kelly JB, (2000) supra 964. 
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interests can therefore be regarded as two sides of the same coin, with the best interests of the 
child or children being served when a reduction in parental conflict is achieved. The AFCC 
definition refers to parenting coordination as a ‘child-focussed [emphasis added] alternative 
dispute resolution process’,200 the APA defines parenting coordination as being appropriate 
when divorcing parents engage in ‘conflict and/or litigation about their children [emphasis 
added]’,201 and the BC guidelines and the FDRIO standards refer to the appointment of a PC 
to reduce child-related conflict and thereby protect children from that conflict.202 In defining 
parenting coordination, Fidler emphasises the reduction in potential harm to the children 
involved.203 The APA furthermore regards a continuous focus on the child or children’s best 
interests as the underlying principle of parenting coordination.204 Guideline VI:B of the AFCC 
guidelines stipulates that the PC ‘should educate the parties about … the impact of their 
behaviour on the children’. 

Whereas the literature emphasises the fact that the focus in parenting coordination is on the 
children and their best interests, the actual involvement of children in the parenting 
coordination process is an altogether different matter. In Canada, several mechanisms exist for 
encouraging the voice of the child to be heard, one of which is through parenting 
coordination.205 While these mechanisms ensure that children’s wishes are canvassed, they are 
‘filtered through the adult lens’ of what is considered important, and child participation in this 
way keeps children on the periphery of child involvement.206 Birnbaum concludes her literature 
review of the child’s voice in separation or divorce ADR processes (including parenting 
coordination) by stating that, in the countries canvassed, hearing the voice of the child was 
unanimously regarded as important, especially during separation or divorce, but that there was 
no clarity about the manner in which the child’s views are canvassed or the timing of obtaining 
the child’s views.207 Child participation in parenting coordination appears to depend on the 
issues requiring parenting coordination as well as on the skill level of the PC.208 Additionally, 
and irrespective of the method or timing, there should be a focus on protecting children from 
parental conflict; children should be protected from loyalty conflicts with regard to their 

																																																													
200 AFCC guidelines ‘Overview and Definitions’. See also para 5.2 regarding definitions of parenting 
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parents, but so too from feeling over-empowered in the process and therefore responsible for 
the decisions made.209  

Kelly and Kisthardt support child participation and found that children would like to provide 
input with regard to the content of parenting plans as well as contact and care arrangements 
developed by their parents and the courts.210 The authors state that, where children were 
provided with opportunities for input, they were more likely to be satisfied with the contact 
arrangements.211 Furthermore, older children expressed the wish that their (separated) parents 
would accommodate their ‘important adolescent activities’, that they would like to talk freely 
about how the contact arrangements were working for them, and that they would like the 
opportunity to suggest changes to the contact arrangements where, in their view, it was 
necessary.212 

Kelly describes the inclusion of children in the parenting coordination process as a specialised 
role which provides significant benefits to children and parents and also enhances the PC’s 
effectiveness.213 The overall goal of child inclusion is to expand the PC’s knowledge of a 
child’s actual needs and wishes: in this regard, Kelly emphasises direct child participation.214 
She warns against the effects of undue parental influence placed on a child, as can be seen for 
example in a child’s concern about a parent’s well-being; in the statements made by a child; 
and emphasises the importance of the PC being skilled in effective interviewing techniques.215 
Referring to the specialised role of the child interviewer, Kelly notes that these interviews are 
‘more effective if they [are conducted by someone who] like[s] children, finds them interesting 
and is comfortable and relaxed in their presence’.216 

With the exception of one small-sample explorative study that investigated parenting 
coordination through the eyes of the children involved,217 there has been no empirical research 
on the inclusion of children and adolescents in the parenting coordination process.218 In this 
study, PCs consulted with six children to obtain their opinions on matters that concerned them 
and hear about their desires and needs.219 About half of the children interviewed perceived the 
conflict between their parents as less intense after parenting coordination; some children noted 
concrete improvements, such as not being used as a messenger anymore; and some noted an 
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improvement in communication between their parents.220 Quigley and Cyr observed that these 
outcomes were linked with one of the foremost goals of parenting coordination, namely the 
improvement of child well-being.221 The authors conclude that further research on the inclusion 
of children in parenting coordination is required.222 

5.9 ADVANTAGES OF AND OBJECTIONS TO PARENTING 
COORDINATION 

Parenting coordination has not been unanimously accepted as an appropriate form of dispute 
resolution post-divorce or -family separation and, despite its many advantages, criticisms and 
concerns have been raised about certain aspects of the process, all of which are discussed 
below. 

5.9.1 Studies on the advantages and effectiveness of parenting coordination 

Early information on the effectiveness of parenting coordination in the USA and Canada has 
been based largely on anecdotal reports from judges, lawyers and mental health professionals 
regarding instances of reductions in parental conflict223 and a reduction in court appearances 
once a PC had been appointed.224 

Reduction in parental conflict has been shown to benefit children who would otherwise have 
been exposed to such conflict.225 In 2004, the APA launched a Parenting Coordination Project 
(referred to as ‘the PC Project’).226 Lally and Higuchi reported on the PC Project in 2008.227 
One of the goals of the PC Project, which provided parenting coordination services to low-
income parents in Washington DC, was to measure the effectiveness of parenting 
coordination.228 There were results indicating an improvement in parents’ communication, a 
reduction in their conflict and an improvement in the children’s adjustment, but these 
improvements were not statistically significant.229 
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The benefits of parenting coordination for the children involved in post-divorce or -family 
separation disputes have also been emphasised by Bacher, Fieldstone and Jonasz, who maintain 
that, in working with families to reduce conflict and resolve disputes, the PC ensures that the 
focus is on the children and their well-being.230 In research published in 2016, more than a 
quarter231 of the respondents (parents who were or recently had been involved in parenting 
coordination) indicated their satisfaction that there was a focus on the child’s best interests 
during the parenting coordination process.232 

Several researchers have referred to unpublished research conducted in 1994 which found that 
in Santa Clara County, California, 166 cases had 993 court appearances in the year before the 
appointment of a special master and the same 166 cases had 37 appearances in the year after 
the appointment of a special master.233 In 2009 Henry, Fieldstone and Bohac completed a study 
to determine the efficacy of parenting coordination by comparing the total number of motions 
filed one year before and one year after the appointment of a PC. They found a substantial234 
decrease in child-related motions.235 Hayes, Grady and Brantley also reported a reduction in 
re-litigation after the appointment of a PC.236 

In a study completed in 2011, Brewster et al. investigated the effectiveness of a PC programme 
from the perspectives of judges, court personnel, outside agencies, child protective services 
and parents.237 They reported a sizable decrease in court time spent on the cases that were 
investigated and a reduction in the number of outside agencies involved in the cases after a PC 
had been appointed.238 They concluded that the appointment of a PC has the potential to 
significantly reduce the disproportionate amount of resources that high-conflict families 
require both of the courts and outside agencies.239 

In a study completed in 2016 which involved parents from the USA and Canada who were or 
had recently been involved in parenting coordination, two of the ‘themes of satisfaction’ that 
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emerged included the learning of useful skills and the gaining of insight.240 Since this research 
involved high-conflict parents, the findings can be regarded as indicating additional advantages 
of parenting coordination. 

The studies referred to above all indicated that more research is required in this area,241 but, at 
the same time, the results from some of these studies confirm the earlier anecdotal reports with 
regard to a reduction in re-litigation after a PC had been appointed and a reduction in inter-
parental conflict. 

5.9.2 Criticism of and objections to the parenting coordination process and 
suggested ways of addressing them 

Several authors have dealt with objections to and criticisms of the parenting coordination 
process.242 These typically relate to the argument that parenting coordination is an improper 
delegation of judicial authority, and that parenting coordination frustrates due process. Other 
criticisms relate to interference in the privacy of families, lack of understanding of the 
mediation aspect of the PC’s role, lack of screening for appropriateness for parenting 
coordination, and the costs involved in the process. 

5.9.2.1 Parenting coordination is an improper delegation of judicial authority 

It is primarily the decision-making role of the PC that is subject to the accusation of parenting 
coordination being an improper delegation of judicial authority.243 On the website ‘The Liz 
Library’,244 Kates, its owner, describes several aspects of parenting coordination she regards 
as problematic, one of which is an improper delegation of the judicial function.245 In addition,  
Montiel cites several appointment orders which have been reversed on appeal where the court 
ruled that the trial court awarded too much decision-making authority to the PC.246 

One such decision was made by the Pennsylvania Superior Court in 2013, five years after 
parenting coordination was introduced into its jurisdiction in 2008.247 The Pennsylvania 
Superior Court abrogated previous decisions supporting parenting coordination248 and 
introduced a rule which stated that ‘[o]nly judges may make decisions in child custody cases, 
... [m]asters and hearing officers may make recommendations to the court [and]… [a]ny order 
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appointing a parenting coordinator shall be deemed vacated on the date this rule becomes 
effective’.249 Mashburn argues that the decision to eliminate parenting coordination related to 
judicial indiscretion had nothing to do with parenting coordination per se.250 She poses the 
question of why it was only the PC role that was removed, given that the roles of other non-
judicial delegates, such as special masters, arbitrators and mediators, remained intact.251 
Mashburn criticises the Pennsylvania decision for not giving proper weight to the benefits of 
parenting coordination and for not considering alternatives such as amending its existing legal 
framework, but instead eliminating parenting coordination in totality.252 She suggests that 
allowing for more judicial oversight, or introducing additional requirements for PCs prior to 
their appointment, would have been a preferable solution.253 

The imposition of appropriate limitations on the PC’s role, such as specifying the issues 
regarding which a PC may make decisions, and limiting these issues to issues that are ancillary 
to and within the scope of an existing court order, counters the argument that parenting 
coordination usurps judicial authority, and at the same time retains the benefits of parenting 
coordination.254 In addition to its placing appropriate limitations on the PC’s role, Montiel 
suggests that appointing the PC post-decree, thereby ensuring that the PC is bound by the terms 
of the order, further lessens the argument that parenting coordination is an improper delegation 
of judicial authority.255 Montiel furthermore supports the view that the court must retain the 
authority to meaningfully review any decision made by a PC, because in this way the court 
retains ultimate decision-making authority.256 As a quid pro quo, she proposes that the PC’s 
decisions should be binding pending review in order not to lose one of the primary benefits of 
parenting coordination, namely the speedy resolution of conflict.257 

The BC guidelines in any event limit the ability of a court to change or set aside a PC’s decision 
to instances where the PC either acted outside his or her authority, or made an error of law, or 
of both fact and law.258 The BC guidelines also require that the court order in terms of which 
the PC is appointed should provide specific details of the ‘determination-making’ authority of 
the PC and stipulate specific determinations that a PC should not make.259 These include a 
change in legal guardianship and substantial changes to the parenting plan, except on a 
temporary basis to protect a child in certain specified circumstances.260 
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5.9.2.2 Parenting coordination frustrates due process 

Kates regards parenting coordination as obstructing court access and a denial of due process.261 
Kirkland and Ritter also refer to the denial of due process rights as one of the major objections 
to parenting coordination.262 They suggest that the fact that a PC’s decision can be challenged 
does not necessarily solve the due process problem, since an order giving the PC the authority 
to modify an existing court order shifts the burden of proof away from the PC to the objecting 
party who is effectively seeking to modify the PC’s modification.263 

To address concerns around due process, Kirkland and Ritter recommend minimum 
requirements for training and experience of the PC, judicial oversight and review of all PC 
decisions by the appointing court, and the use of a standardised court order264 and standardised 
nomenclature as appropriate checks and balances that nevertheless do not compromise the 
efficacy of the role of the PC.265 Montiel is of the view that, when parties divorce, their due 
process rights to make decisions regarding their children is affected in any event, in that courts 
frequently delegate decision-making authority to third parties such as a guardian ad litem or a 
custody evaluator.266 In her view, the PC is also such a third-party delegee.267 

5.9.2.3 Parenting coordination interferes with the privacy of the family 

Another objection to parenting coordination is the argument that parenting coordination is an 
‘improper invasion into the high walls of privacy of the family’.268 In support of this argument, 
Kates refers to PCs as ‘bottom-feeding extraneous ‘professionals’ who have ‘reproduced like 
bacteria in the family court system’ and as ‘paid yentas and neighbourhood meddlers’.269 Kates 
maligns the research done in the field of parenting coordination, and regards the profession of 
the PC as simply a ‘made up, make work field’.270 Kirkland and Ritter refer to the information 
provided on Kates’ website as ‘vitriolic’ and suggestive of a lack of knowledge and objectivity 
as regards the parenting coordination process.271 Kirkland and Ritter argue, however, that a 
court, in applying the doctrine of parens patriae, is allowed to intervene where there are 
circumstances of potential harm to children, such as in high-conflict divorced or separated 
families, and therefore may delegate authority to a PC to assist these families in resolving their 
disputes.272 
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5.9.2.4 The mediatory part of parenting coordination is not traditional mediation and 
may confuse families 

Barsky suggests that there is not a clear distinction in the parenting coordination literature 
between ‘mediation’ and ‘facilitating dispute resolution’; he is of the view that during the 
process of parenting coordination, PCs do not engage in formal or traditional mediation with 
its requirements of confidentiality and mediator-client privilege.273 If no agreement is reached 
in formal mediation, the process is terminated; during parenting coordination, however, the 
process continues if no agreement has been reached during the mediation stage.274 The AFCC 
task force on parenting coordination has attempted to draw a distinction between these 
concepts, describing parenting coordination as ‘very unlike confidential mediation’, where, 
when formal mediation fails, the parties proceed to the next level of litigation for the court to 
determine the issues.275 AFCC guideline IV:B draws a clear distinction between ‘facilitating 
resolution of issues by agreement’ and formal mediation. Likewise, BC guideline 7.03 states 
that the PC is not acting in a ‘formal mediation role’. 

Barsky further suggests that the difference between formal mediation and facilitative dispute 
resolution may be confusing not only for parents but also for the PC.276 He therefore warns 
against the blending of the facilitative/mediation and decision-making roles of the PC.277 
Whilst acting in the mediator role, the PC guides a collaborative process, whereas, as a 
decision-maker, the PC guides an adversarial process.278 The fact that a PC has decision-
making powers sets the parties up as adversaries,279 and Barsky suggests that, because of the 
parties’ high levels of conflict, in some instances it may be better for a PC simply to make a 
decision rather than engage the parties in mediation.280 Barsky substantiates this suggestion by 
asking the question of why a PC would use a collaborative process (mediation) that engages 
people further when one of the roles of a PC is to disengage high-conflict parents.281 

Barsky nevertheless makes several suggestions for mitigating the risks he identifies. Such 
suggestions include specialised training and ongoing supervision;282 an in-house grievance 
procedure; clear explanations to clients of the PC’s facilitative and decision-making roles, by, 
for example, advising the parties when the PC is engaging in mediation and when he or she 
switches to the decision-making role;283 and finding ways of soliciting independent feedback 
from clients and attorneys regarding their experiences of the parenting coordination process.284 
Deutsh suggests that a term such as ‘facilitative negotiation’ could be used in preference to the 
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term mediation to clearly differentiate the mediatory function of the PC from traditional 
mediation.285 

5.9.2.5 Lack of screening of families referred for parenting coordination 

Fidler expresses concern that parenting coordination may have become ‘somewhat of a catch-
all service’ for high-conflict families and is of the view that careful screening for domestic 
violence and power imbalances is warranted to determine which families and which sets of 
circumstances are appropriate and inappropriate for parenting coordination.286 The sentiment 
is therefore that parenting coordination should not be overused and embarked upon only in 
situations where the appointment of a PC would be appropriate. 

5.9.2.6 Costs involved in parenting coordination 

With the exception of a few programmes, such as the programme established within the District 
of Columbia court system,287 the costs involved in parenting coordination are covered by the 
parents who require the services of a PC. Hayes, Grady and Brantley identified the costs 
involved in parenting coordination as an area for further research and referred to the 
contradiction of parenting coordination being a ‘reportedly cost-effective process whose major 
barrier is that many participants are unable/unwilling to pay’.288 Furthermore, it is interesting 
to note that Fieldstone et al. found the most common reason given by judges and attorneys for 
objecting to parenting coordination was the expense of the process.289 They also found that the 
payment of parenting coordination fees was problematic and that PCs sometimes withdrew 
from cases because of non-payment of fees.290 Fieldstone et al. express concern that indigent 
parents would be obstructed from participating in parenting coordination unless jurisdictions 
offered parenting coordination free of charge.291 

The AFCC, the APA and the BC guidelines all make reference to the PC’s fees.292 The AFCC 
and the BC guidelines also make mention of a retainer or advance deposit which a PC may 
request293 as well as clarification of the services that are charged for.294 Details of the fees 
charged as well as retainers or deposits requested would typically be included in the parenting 
coordination agreement.295 Generally, parenting coordination has been promoted as more cost-
effective than ongoing litigation.296 In the same way that indigent parents are unlikely to be 
able to afford private litigation and can approach legal aid services for subsidised legal 
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assistance, consideration should perhaps be given to providing subsidised parenting 
coordination to parents who otherwise cannot afford parenting coordination.297 

5.9.3 Summary 

Improvement in parents’ communication and children’s adjustment and a reduction in re-
litigation have been reported as some of the benefits of parenting coordination. With the 
exception of the criticisms offered by the Liz Library, the literature referred to in this section 
raises legitimate criticisms of and objections to parenting coordination. Suggestions have, 
however, been made to address the criticisms and objections. At the same time, parenting 
coordination in the USA and Canada requires further discussion and debate around the 
criticisms, concerns and objections highlighted in this section. 

5.10 CONCLUDING REMARKS 

Parenting coordination is a well-established form of mainly post-divorce or -family separation 
dispute resolution in the USA and Canada aimed at reducing conflict between parents, reducing 
re-litigation and holding the best interests of the child central to the process. Parenting 
coordination in these two jurisdictions is governed by legislation, court rules and professional 
guidelines. The guidelines offer recommendations regarding the role and function as well as 
the professional requirements of a PC. They also provide for child participation in the process. 
However, despite the existence of regulatory measures, parenting coordination has not been 
unanimously accepted and there remain many criticisms of and objections to parenting 
coordination in the USA and Canada. 

Section C: PARENTING COORDINATION AS AN ADR 
MECHANISM IN POST-DIVORCE OR -FAMILY 
SEPARATION DISPUTES IN SOUTH AFRICA WITH AN 
EMPHASIS ON THE PRACTICE OF PARENTING 
COORDINATION IN THE WESTERN CAPE 

5.11 ORIGINS AND DEVELOPMENT OF PARENTING 
COORDINATION 

Since the introduction of the Children’s Act in 2007,298 parents who are co-holders of parental 
responsibilities and rights post-divorce or -family separation in respect of a child are obliged 
to give due consideration to the views and wishes expressed not only by the child,299 but also 
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by the other co-holder of parental responsibilities and rights300 before decisions can be made 
which may affect, amongst other things, the child’s contact with the other co-holder of parental 
responsibilities and rights, the child’s education and the child’s well-being.301 Once due 
consideration has been given to the views and wishes of the co-holder of parental 
responsibilities and rights, the parent can act independently and is not bound to give effect to 
the co-holder’s views and wishes.302  

At the same time, the Children’s Act emphasises the continued involvement of both parents in 
the lives of their child or children post-divorce or -family separation.303 The provisions of the 
Children’s Act have therefore created the expectation that parents will remain involved in all 
aspects of their children’s lives, not dissimilar to the position they were in prior to their divorce 
or separation. A mechanism provided by the Children’s Act which enables parents to remain 
involved is the parenting plan.304 The scope of what can be included in a parenting plan is wide 
and can include where and with whom the child lives, the maintenance of the child, contact 
between the child and any of the parties and/or any other person as well as the schooling and 
religious upbringing of the child.305 In practice, most parenting plans include extensive detail 
regarding contact arrangements and those decisions regarding children that are to be made 
jointly between the parents. It is a requirement in the Children’s Act that a parenting plan must 
comply with the best interests of the child standard.306 

Despite the wide scope of the parenting plan, no plan is likely to foresee and make allowances 
for every eventuality of a child’s life post-divorce.307 Whereas many parenting plans make 
provision for possible changes to current contact arrangements to be applicable when the 
children are older, and, even where these parenting plans are clear with regard to what these 
changes should entail, no parenting plan can accurately predict in each instance the future 
contact arrangements best suited to a specific child. It is therefore possible that the provisions 
of sections 30(2) and 31 of the Children’s Act, regarding joint decision-making by co-parents, 
together with the inherent inability of any parenting plan to anticipate each and every possible 
area of difference of opinion between them, may result in numerous disputes between co-
holders of parental responsibilities and rights, especially those who can be regarded as high-
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conflict parties.308 Due to time and financial constraints, it is foreseen that such parties cannot 
approach the court(s) with each of these disputes. 

The extensive research conducted into the negative effects on children subjected to ongoing 
parental discord and acrimony post-divorce or -family separation further supports a quick, non-
adversarial dispute resolution mechanism.309 Furthermore, the very nature of certain disputes, 
for example a decision regarding contact during a specific week-end, means they require almost 
immediate resolution. Such a quick non-adversarial dispute resolution mechanism is also 
supported in one of the general principles of the Children’s Act that requires that in any matter 
concerning the child 

an approach which is conducive to conciliation and problem-solving should 
be followed and a confrontational approach should be avoided; and … a 
delay in any action or decision to be taken must be avoided as far as 
possible.310 

In listing the factors to be taken into consideration when the best interests of the child standard 
is to be applied, the Children’s Act also stipulates that ‘[an] action or decision [which] would 
avoid or minimise further legal or administrative proceedings in relation to the child’311 is to 
be considered. 

Mediation as a dispute resolution mechanism to assist parties to work towards an agreement 
has been discussed in chapter 4. As was seen, mediation can be utilised either before divorce 
to assist the parties in reaching agreement with regard to a parenting plan, or post-divorce to 
assist in resolving disputes arising from a parenting plan, settlement agreement or court 
order.312 However, where there is a high degree of conflict313 or a power imbalance between 
the parents, mediation may not be appropriate.314 Mediation may sometimes be a voluntary 
process in South Africa and either party can withdraw from the process at any stage should 
they choose to do so.315 The mediator is also not empowered or authorised to make a decision 
where no agreement is reached and an unsuccessful mediation can leave the parents no closer 
to a resolution of their dispute than they were before they commenced mediation.316 In 
instances where mediation did not result in agreement, parents had, prior to the introduction of 
parenting coordination, no other option but to litigate in order to resolve their pre- and post-
divorce parenting disputes.317 It is generally accepted that litigation is not only costly and time-
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consuming,318 but litigation in these matters is seldom regarded as appropriate.319 It is 
suggested that parenting coordination developed as an appropriate alternative to litigation 
which, in addition to mediation, assists co-holders of parental responsibilities and rights in 
resolving their disputes.320 Parenting coordination furthermore gives effect to sections 6(4)(a) 
and (b) of the Children’s Act by limiting children’s exposure to parental conflict and by 
providing a quick resolution to a dispute whilst simultaneously complying with sections 7 and 
9 of the Children’s Act providing for the best interests of the child standard.321 

Parenting coordination as an ADR mechanism has grown in the Western Cape from just more 
than 30 per cent of all divorces involving minor children issued in the Western Cape High 
Court in 2008322 to almost 70 per cent in 2012 and 2013.323 By 2009, the majority of divorced 
couples who had minor children at the time of their divorce chose to include a parenting 
coordination clause in their divorce order, settlement agreement or parenting plan.324 It is 
therefore possible that PCs have been appointed as a matter of course in the Western Cape and 
not only in difficult or chronically litigious cases.325 

5.12 DEFINITIONS AND KEY ELEMENTS OF PARENTING 
COORDINATION 

Parenting coordination is a relatively new concept in South Africa and the literature and 
research is therefore limited. Different terminology is currently still used in South Africa to 
describe the same process, which is referred to as ‘facilitation’ in the Western Cape326 and ‘case 
management’ in Gauteng327. There is officially no standardisation around the terminology for 
this process.328 One of the recommendations of a task force established in 2016 to draft 
guidelines for parenting coordination in South Africa (the Guidelines)329 was to standardise the 
nomenclature and use the term ‘parenting coordination’ throughout South Africa. 

De Jong points out that the term ‘parenting coordination’ includes inter alia both facilitation 
and case management and advocates the use of the term ‘parenting coordination’ to bring local 
terminology in line with the internationally accepted one.330 De Jong correctly states that the 
																																																													
318 MB v NB 2010 (3) SA 220 (GSJ) 234I-J, which indicated that the legal fees amounted to more than R500 000 
(equivalent to €32 700 as at 14 January 2018). 
319 Fidler BJ and Epstein P, (2008) supra 56. 
320 For the situation in the USA and Canada, see para 5.1 above. 
321 See chapter 3 para3.3.3.1. 
322 It was decided to start the empirical research on court roll data in the same year that FAMAC introduced a 
model dispute resolution clause. See para 5.25 below. For a copy of the clause, see Addendum A. 
323 See para 5.25 Table 5 below. 
324 Ibid. 
325 De Jong M, ‘Is Parenting Coordination Arbitration?’ De Rebus (hereinafter De Rebus) (2013) 532 July 39. See 
para 5.25 below for the data obtained from the Western Cape High Court rolls between 2008 and 2013. 
326 See for example Schneider NO and others v AA and Another 2010 (5) SA 203 (WCC). 
327 See for example LM v Goldstein NO and Others 2016 (1) SA 465 (GJ). 
328 De Jong M, (2015) supra 150. 
329 For the complete Guidelines, see Addendum B. See further para 5.14.2 below. To distinguish the South African 
Guidelines from other guidelines referred to in this research, namely the USA and the Canadian guidelines, they 
will be referred to as the Guidelines (upper case) or as the South African Guidelines.  
330 De Jong M, (2014) supra 615. See also para 5.1 for the development of the term in the USA. 
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terms ‘facilitation’ and ‘case management’ each convey only an aspect of the process known 
as parenting coordination and are therefore too narrow.331 In a legal opinion obtained by 
FAMAC with regard to facilitation in 2008, it was suggested that the term is not descriptive of 
the function.332 For the purposes of this research, the term ‘parenting coordination’ will be used 
when referring to either facilitation or case management.333 

Parenting coordination has been described as a ‘child-focused alternative dispute resolution 
process in which a mental health or legal professional with mediation training and experience 
assists high-conflict parties in implementing parenting plans and resolving pre- and post-
divorce parenting disputes in an immediate, non-adversarial, court-sanctioned private 
forum’.334 This description is very similar to the definition of parenting coordination in the 
AFCC guidelines.335 The FAMAC website describes parenting coordination as a process that 
was developed to ‘reduce post-divorce or -family separation litigation’,336 thereby echoing 
section 7(1)(n) of the Children’s Act.337 In a paper delivered in 2014, retired judge Goldstein 
describes the case manager as a ‘third parent clothed with the additional power of being able 
to make a binding decision when the other two parents are in disagreement’.338 The Guidelines 
define parenting coordination as a ‘quasi-legal, quasi-mental health, dispute resolution process 
which combines assessment, conflict management, education, facilitation, case management, 
mediation and limited decision-making functions’,339 and describe the objective of parenting 
coordination as a process that assists disputing parties in ‘protecting and sustaining safe, 
healthy and meaningful parent-child relationships’.340 

5.13 LEGAL FOUNDATION FOR PARENTNG 
COORDINATION 

Whereas parenting coordination derives from the practice of the courts341 and there is presently 
no legislation or court rule342 providing expressly for the appointment of a PC, the Guidelines 
provide several arguments in the Foreword to the document as to why the courts have the 

																																																													
331 De Jong M, (2014) supra 616. 
332 Whitehead J, SC, ‘Ex parte Family Mediators’ Association of the Cape In re SL v Brits’ (2008) paras 22 and 
23 (copy available from the author upon request). 
333 When referring to case law, the terminology used in a specific case will be used; see para 5.18. Similarly, the 
terms ‘facilitation’ and ‘facilitator’ will be used in the analysis of the empirical research; see section D. 
334 De Jong M, De Rebus (2013) supra 38. 
335 See para 5.2 above. 
336 Information with regard to facilitation is provided on the FAMAC website, available at 
http://www.famac.co.za/facilitation, accessed on 14 January 2018. As at 14 January 2018, FAMAC still uses the 
term ‘facilitation’. 
337 See para 5.11 above. 
338 Goldstein E, ‘Facilitation – Did Hummel v Hummel do Children any Favours?’ in Clark Attorneys 1st Annual 
Johannesburg Conference – Excellence in Family Law: Delivering Clients the Service They Deserve (unpublished 
conference proceedings 2014) 66-67. 
339 Guidelines ‘Definitions’. See Addendum B for the complete Guidelines. 
340 Guidelines ‘Overview and Terms Used’. 
341 H v H, High Court of South Africa, South Gauteng Division, Johannesburg, case no 2012/06274, 11 September 
2012 para 7. For more information regarding H v H, see para 5.18.2.1 below. 
342 SALRC Issue Paper 31 (2015) 236. 
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necessary authority to refer high-conflict parents for parenting coordination even in instances 
where parents have not agreed to the appointment of a PC. The Guidelines state that parenting 
coordination was developed to ‘alleviate the effects of on-going high-conflict, litigious co-
parenting matters on children, [the] court system, parents and families’.343 

The Guidelines state further that the South African High Court, as upper guardian of all 
children,344 may make any decision that is in the best interests of a child and this would include 
appointing a PC in certain circumstances where this would minimise the negative impact of 
ongoing conflict and litigation on children.345 The Guidelines propose that, in terms of the 
provisions of the Children’s Act, the Civil Regional Courts and the Children’s Courts also have 
the power to appoint a PC.346 In this regard reference is made to section 29(1) of the Children’s 
Act, which confers jurisdiction upon these courts in respect of matters pertaining to parental 
responsibilities and rights agreements,347 court-ordered assignment of contact and care,348 
court-assigned guardianship349 and the termination, extension, suspension or restriction of 
parental responsibilities and rights.350 Section 45(1) of the Children’s Act makes provision for 
the jurisdiction of the Children’s Court, which includes the care of and contact with a child,351 
while section 45(3) has placed the Civil Regional Court on par with the High Court in respect 
of certain children’s issues such as guardianship.352 Both courts are also bound by section 9 of 
the Children’s Act and section 28(2) of the Constitution regarding the paramountcy of the best 
interests of the child.353 

The Guidelines also refer to other sections of the Children’s Act which could possibly be relied 
upon in support of the appointment of a PC. In addition to sections 6(4)(a) and 7(1)(n) referred 
to above,354 they refer to one of the objects of the Children’s Act which states that the Act has 
to make provision for ‘the structures, services and means for promoting and monitoring the 
sound physical, psychological, intellectual, emotional and social development of children’.355 

Furthermore, reference is made to one of the general principles of the Children’s Act, which 
stipulates that 

[a]ll proceedings, actions or decisions in a matter concerning a child must 
respect, protect, promote and fulfil the child’s rights set out in the Bill of 

																																																													
343 Guidelines ‘Foreword’ B. 
344 Section 45(4) of Act 38 of 2005. 
345 Guidelines ‘Foreword’ F. 
346 Guidelines ‘Foreword’ G. For more on the different courts in South Africa, see chapter 3 para 3.2.1.3. 
347 Section 22(4)(b) of Act 38 of 2005. 
348 Section 23 of Act 38 of 2005. 
349 Section 24 of Act 38 of 2005. 
350 Section 28 of Act 38 of 2005. 
351 Section 45(1)(b) of Act 38 of 2005. 
352 Sections 45(3)(a) and (b) of Act 38 of 2005. 
353 Guidelines ‘Foreword’ F and G. 
354 See para 5.11 above. 
355 Section 2(d) of Act 38 of 2005. Guidelines Foreword G (e)(i). 
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Rights,356 the best interests of the child standard set out in section 7 and the 
rights and principles set out in this Act, subject to any lawful limitation.357 

Lastly, the SALRC358 included parenting coordination as a form of ADR to be considered for 
inclusion in ADR legislation.359 However, as can be seen from the case law below,360 the courts 
in South Africa have as yet not adopted a uniform view on parenting coordination. 

5.14 ATTEMPTS AT REGULATION OF PARENTING 
COORDINATION 

As stated above,361 there is at present no legislation or court rule that directly provides for 
parenting coordination in South Africa. Parenting coordination clauses are included in a 
divorce order362 or in an agreement between parents pre- or post-divorce. Parenting 
coordination is sometimes agreed to pre- divorce to assist parties in drafting a parenting plan 
or as a way of resolving a specific and urgent dispute for example the determination of an 
appropriate school for a child. In such an instance, the PC is appointed by agreement between 
the parents to resolve a specific dispute or disputes. It is, however, preferable that a PC is 
appointed in terms of a court order since this provides additional protection for both the family 
and the PC.363 Either way, the inclusion of a parenting coordination clause in their divorce 
order or in a pre-divorce agreement is a choice parents make and involves the appointment of 
a PC by agreement between the parents.364 The parents agree that the PC is mandated to decide 
their disputes in respect of their children which arise (mainly) post-divorce or -family 
separation. If parents were divorced or have separated without the inclusion of a parenting 
coordination clause, they can by agreement vary the divorce order or settlement agreement at 
a later stage to include a parenting coordination clause.365 Once parents have decided to include 
a parenting coordination clause, they need to determine the specific parameters of the authority 
and decision-making powers granted to the PC. 

De Jong has expressed concern around the way parenting coordination has been introduced in 
South Africa, contending that it has been implemented ‘in haste and in an unsystematic and 

																																																													
356 Section 28(1)(a)(i) of the Act 108 of 1996. 
357 Section 6(2)(a) of Act 38 of 2005. 
358 For further information on the involvement of the SALRC in the development of ADR, see chapter 4 para 4.2.3 
and further. 
359 SALRC Issue Paper 31 (2015) 236. 
360 See para 5.18 below. 
361 See para 5.13 above. 
362 The parenting coordination clause is frequently included in the parenting plan. For more information regarding 
parenting plans, see chapter 3 para 3.3.3.5. 
363 For a similar situation in the USA and Canada, see para 5.6.1 above. 
364 Where parents cannot agree on a PC to be appointed, organisations such as FAMAC, SAAM or the Cape Bar 
Association are requested to make the appointment. For the involvement of FAMAC in the appointment of PCs, 
see para 5.25 below. 
365 Via a process referred to as a ‘chamber book application’ where an application can be made to a judge to amend 
an existing order to, for example, include a parenting coordination clause as provided for in the Consolidated 
Practice Notes Western Cape High Court para 37, available at http://www.saflii.org/za/other/ZARC/2009/1.html, 
accessed on 14 January 2018. 
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uncoordinated fashion’, leading to difficulties of nomenclature, a lack of training, and the 
absence of standardised qualification requirements and practice standards.366 Consequently, it 
is likely that there could be great variation in the way different PCs practise parenting 
coordination in South Africa.367 

5.14.1 Regulation provided by FAMAC 

This section discusses FAMAC’s attempts to standardise facilitation in the Western Cape. 
These attempts include a model dispute resolution clause, training and the introduction of a 
complaints procedure. 

5.14.1.1 Model dispute resolution clause 

The FAMAC model dispute resolution clause was developed in 2008 and has been made 
available to the legal and the mediation fraternity.368 This clause has formed the basis of the 
majority of divorce orders issued from 2008 onwards that included a parenting coordination 
clause.369 With very small occasional variations, the parenting coordination clauses found in 
the divorce orders examined in the quantitative research were identical to the 2008 FAMAC 
model dispute resolution clause.370 The types of disputes that the PC is mandated to resolve are 
described in the parenting coordination clause. 

The FAMAC model dispute resolution clause mandates the PC to 

• mediate joint decisions in respect of a child/children having regard to their best 
interests; 

• regulate, facilitate and review the contact arrangements in respect of the child/children 
having regard to their best interests; 

• issue directives binding on the parties on any issue concerning the child/children’s 
welfare and/or affecting their best interests which directive shall be binding on the 
parties unless or until a court of competent jurisdiction holds that such directive is not 
in the child/children’s best interests; 

• resolve conflicts relating to the clarification, implementation and adaptation of the 
agreement or any subsequent parental responsibilities and rights agreement having 
regard to the child/children’s best interests; and 

• require the parties and/or the child/children to participate in psychological or other 
evaluations or assessments.371 

																																																													
366 De Jong M, (2015) supra 150. 
367 See further para 5.26 below. 
368 See Addendum A. 
369 See para 5.23 below. 
370 Ibid. 
371 Addendum A paras 1.4.1-1.4.5. 



282	
	

The FAMAC clause describes parenting coordination as essentially a reactive process: if there 
is no dispute on the table, the facilitator has no role to play.372 The provisions of the model 
dispute resolution clause do not mandate the PC, of his or her own accord, to follow up or in 
any way investigate what is happening in a matter where he or she has been appointed. The PC 
is also not mandated to find out whether directives have been adhered to nor is the PC able to 
enforce directives.373 

The best interests of the child are a thread running through the FAMAC model dispute 
resolution clause.374 In this way the FAMAC clause gives effect to section 9 of the Children’s 
Act.375 Child participation is also provided for, giving effect to section 10 of the Children’s 
Act.376 

5.14.1.2 Training 

In an attempt to work towards a degree of uniformity in the practice of parenting coordination, 
FAMAC has offered training in parenting coordination to its members since 2009.377 The PCs 
trained by FAMAC are all accredited mediators with FAMAC or similar organisations.378 In 
2014 a decision was made by FAMAC requiring the parenting coordination trainees to become 
accredited by completing three parenting coordination consultations under the supervision of 
an experienced PC before their names could be included in the FAMAC list. This was done in 
order to improve the knowledge and experience of PCs and to bring the accreditation 
requirements of PCs in line with those of mediators. 

The FAMAC-affiliated PCs meet every second month to hold case discussions, share 
experiences and provide informal mentoring for aspiring PCs. In the Western Cape, there are 
currently 47 FAMAC-trained PCs.379 However, not only FAMAC-trained PCs are appointed 

																																																													
372 Addendum A para 1.3. By contrast, see para 5.4 above regarding the role of the PC in the USA and Canada, 
which can be both proactive and reactive. See also para 5.18.2.3 below where in Centre for Child Law v NN and 
NS, High Court of South Africa Gauteng Division, Pretoria, case no. 32053/2014, 16 November 2015, the role of 
the PC is both proactive and reactive. 
373 Addendum A paras 1.3.2 and 1.4.3. 
374 Specific reference to the best interests of the child can be found in Addendum A, paras 1.4.1, 1.4.2, 1.4.3 and 
1.4.4. 
375 As indicated earlier, section 9 of Act 38 of 2005 requires that ‘[i]n all matters concerning the care, protection 
and well-being of a child the standard that the child’s best interest is of paramount importance, must be applied’, 
chapter 3 para 3.3.3.1. 
376 As indicated earlier, section 10 of Act 38 of 2005 requires that ‘[e]very child that is of such an age, maturity 
and stage of development as to be able to participate in any matter concerning that child has the right to participate 
in an appropriate way and views expressed by the child must be given due consideration’, chapter 3 para 3.3.3.2. 
377 Currently FAMAC is the only organisation in South Africa offering parenting coordination training, which 
comprises a 12-hour programme including co-parenting coordination with an experienced PC. FAMAC recently 
developed a 40-hour training programme which was launched in September 2017 (telephonic discussion with a 
member of the training sub-committee of FAMAC). See also para 2.2 of the FAMAC Constitution, available at 
https://www.famac.co.za/constitution, accessed on 30 March 2018. 
378 Such as SAAM and KAFAM. The majority of mediators in South Africa have a professional mental health or 
legal background. 
379 As listed on the FAMAC website on 30 March 2018. 
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as PCs; so too are persons not affiliated with FAMAC. Among these appointees, some are 
members of the Cape Bar380 and others, social workers or psychologists.381 

5.14.1.3 Complaints procedure 

FAMAC introduced a complaints procedure in 2011382 which allows dissatisfied parties to 
mediation and/or parenting coordination to lay complaints against FAMAC members. FAMAC 
has no jurisdiction over PCs who are not FAMAC members and, since FAMAC as an 
organisation is not regulated by legislation, it has no authority over its members other than by 
way of their membership of it.383 Sanction against members has mainly involved voluntary 
counselling in which a member of the FAMAC disciplinary committee offers counselling 
where appropriate to a member about whom a complaint was received. By investigating the 
complaints, FAMAC gleans insights into the experiences of both clients and PCs themselves, 
which in turn contributes to the current knowledge and understanding of parenting coordination 
as practised in the Western Cape. 

The complainant, after having informed FAMAC of his or her complaint, receives a complaint 
form to be completed. The completed form is sent to the PC for response and to the other party 
for comment where after the disciplinary committee deliberates and makes a decision. The 
complaints procedure is schematically presented below: 

 

 

 

Upon receiving a complaint, the disciplinary committee needs to ascertain whether it can attend 
to the complaint (only if the PC is a member of FAMAC) and whether the complainant has 
made use of the grievance procedure which is included in the model dispute resolution clause 
developed by FAMAC384 (provided this clause was included in the complainant’s divorce 
order). If the complaint concerns a directive issued by the PC, the complainant is referred to 
the relevant paragraph in the parenting coordination clause, which states that directives are 
binding on the parties unless and until a court of competent jurisdiction holds that the directive 
is not in the child or children’s best interests.385 

Other complaints are deliberated and decided upon by the disciplinary committee. Complaints 
around process and conduct heard by the disciplinary committee have tended to centre on 
allegations that the PC was biased in favour of one party, did not give both parties an equal 
opportunity to be heard, or acted outside his or her mandate. The overwhelming majority of 

																																																													
380 The Cape Bar is a society of advocates of the High Court of South Africa, available at 
https://capebar.co.za/cape-bar/about, accessed on 14 January 2018. 
381 These professions are referred to in the court orders examined in this research. See further para 5.25.2 below. 
382 See para 6 of the FAMAC Constitution, available at https://www.famac.co.za/constitution, accessed on 14 
January 2018. The committee has recently been re-named the ethics and compliance committee. 
383 Para 3 of the FAMAC Constitution. 
384 See Addendum A para 1.7. 
385 Addendum A para 1.4.3. 
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complaints were dismissed by the disciplinary committee.386 Since the introduction of the 
complaints procedure, two PCs have been asked to receive voluntary counselling. It must be 
borne in mind that there is no way of ascertaining what percentage of dissatisfied clients report 
their dissatisfaction with the parenting coordination process or with a particular PC to FAMAC. 

As can be seen from the summary of complaints against FAMAC accredited PCs since the 
complaints procedure was instituted in 2011 (see Table 1 below), 15 complaints were laid 
against psychologists and 19 against social workers, making a total of 34 complaints against 
mental health practitioners and 28 against legal practitioners. 

Table	1:	Summary	of	complaints	against	FAMAC	accredited	PCs	

YEAR  PROFESSION  

 Psychologist Social worker Legal practitioner TOTAL 

2011 8 4 5 17 
2012 4 8 9 21 
2013 0 2 3 5 
2014 0 1 3 4 
2015 1* 3 6 10 
2016 2 1 2 5 
TOTAL 15 19 28 62 

 * this matter had been previously dealt with in 2011 

FAMAC categorised the complaints as follows: dissatisfaction with the costs involved in 
parenting coordination; with the directive issued by the PC; with the process followed by the 
PC; and with the conduct of the PC (see Table 2).387 

Table	2:	Complaints	categories	

YEAR COMPLAINTS CATEGORIES 

 Dissatisfied with 
the costs 

Dissatisfied with the 
directive 

Dissatisfied with the 
process 

Dissatisfied with the 
conduct of the PC 

2011 0* 4 3 8 
2012 1 7 10 16 

2013 0 5 5 5 

2014 1 4 5 4 

2015 0 6 4 6 

2016 0 4 4 4 

Total 2 30 31 43 

 *A complaint may contain more than one area of dissatisfaction. 

																																																													
386 All the information relating to complaints and the complaints procedure, as well as the decisions made by the 
disciplinary committee, was obtained from the FAMAC disciplinary committee as at 3 March 2017. 
387 All the information relating to complaints and the complaints procedure as well as the decisions made by the 
disciplinary committee has been obtained from the FAMAC disciplinary committee as at 3 March 2017. See also 
De Jong M, 2013 supra 40. 
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While the cost of parenting coordination is one of the objections to the process,388 the highest 
number of complaints related to the conduct of the PC, followed by those about the parenting 
coordination process and the directive(s) issued by the PC. 

5.14.2 Guidelines for parenting coordination prepared by the parenting 
coordination task force 

A task force consisting of mental health and legal practitioners who either act as PCs or who 
have an interest in the development of parenting coordination in South Africa has developed  
Guidelines,389 based on those developed by the AFCC, APA and BC Guidelines.390 The 
Guidelines cover the following: 

• the education, training and experience of the PC; 

• the basis and scope of the PC’s authority; 

• the provisions for the appointment of a co-PC; 

• the requirement of informed consent of the parties; 

• the requirement of impartiality of the PC; 

• the limits of confidentiality and the requirements of transparency and due process; 

• the avoidance of conflicts of interest and multiple sequential roles; 

• the role and functions of the PC which includes a duty to assess and educate the parties 
as well as the managing and resolution of conflict; 

• the manner of communication between the PC and the parties and the requirements for 
record keeping; 

• the duty not to engage in false marketing activities; 

• the disclosure and explanation of the billing practices of the PC; and 

• the duration and termination of the parenting coordination process. 

As in the FAMAC model dispute resolution clause391 and in line with the requirements of the 
Children’s Act,392 the best interests of the child standard is supported throughout the 
Guidelines.393 

																																																													
388 See para 5.20.2.5 below. The cost of parenting coordination is also a concern in the USA and Canada; see para 
5.9.2.6 above. 
389 See para 5.12 above. 
390 See para 5.3 above. 
391 See para 5.14.1.1 above. 
392 Sections 7 and 9 of Act 38 of 2005. 
393 See for example Guidelines ‘Foreword’ E, G(e)(iv), J(d), L(b) and 12.6. 
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The Guidelines are a work in progress and represent a first attempt at regulating the practice of 
parenting coordination in South Africa. At the time of writing they had been fully endorsed by 
SAAM and partly endorsed by FAMAC, and they appeared on both organisations’ websites.394 
Furthermore, the Guidelines were submitted to the SALRC in support of their (the SALRC’s) 
consideration of the inclusion of parenting coordination as a form of ADR in potential ADR 
legislation.395 

5.15 THE ROLE AND FUNCTION OF THE PC 

The members of the task force that compiled the Guidelines are, as stated above,396 all 
practising PCs or have an interest in developing parenting coordination in South Africa. It is 
therefore appropriate to refererence the Guidelines when considering the role and function of 
parenting coordination in South Africa.  

The essential role of the PC is to resolve disputes in the best interests of the child or children 
involved.397 If a dispute cannot be resolved through mediation, the PC can make a 
determination or issue a directive to resolve the dispute.398 In doing so, the PC needs to be 
aware of the scope of his or her authority399 and maintain impartiality in the process so much 
so that the PC must withdraw if he or she cannot remain impartial.400 One of the ways that the 
PC can promote the best interests of the children involved, is to assist the parents to reduce, 
manage and resolve the conflict between them.401 Another way is by ensuring the participation 
of children in the process.402  

In South Africa, PCs come from both mental health and legal backgrounds and and require 
skills and training in both these fields.403 The role of the PC therefore includes a combination 
of mental health and legal knowledge.404 

The role and functions of the PC, which are described in Guidelines II and IX, can be 
summarised to include the following: 

• an assessment function, which includes assessing for domestic violence,405 cognitive, 
psychological or psychiatric impairment, substance abuse and child abuse;406 

																																																													
394 The Guidelines can be found on the FAMAC website, available at http://www.famac.co.za/parenting-
coordination/, accessed on 14 January 2018. 
395 See para 5.13 above. For more information on the SALRC and ADR legislation, see chapter 4 para 4.2.3.2. 
396 See para 5.14.2 above. 
397 Guidelines ‘Foreword’ L(b) and (e). 
398 Guidelines 2.6 and 9.4. 
399 Guideline 2.6.2. See also para 5.20.2 below for criticism of and objections to parenting coordination. 
400 Guidelines 5.1 and 5.2. 
401 Guidelines 9.1 and 9.3.1. 
402 Guideline 9.4.3. See also para 5.19 below. 
403 Guideline 1.2.1. See also para 5.16 and 5.26.1.3 below. 
404 See further para 5.26.8.3 below. 
405 FAMAC organises a biannual conference on ADR in Cape Town and, in 2016, invited Hilary Linton, a family 
law mediator from Canada, to hold a workshop on screening for domestic violence. 
406 Guideline 9.2. 
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• a conflict management function, which includes minimising and reducing conflict and 
improving communication;407 

• a dispute resolution function, which includes employing dispute resolution skills such 
as negotiation and mediation, and facilitation of child participation;408 

• a decision-making function such as the issuing of directives;409 and 

• an educational function, which includes educating parents regarding parenting skills 
and normal child development as well as dispute resolution skills.410 

5.16 PROFESSINAL REQUIREMENTS FOR PCs 

In order to allow for a meaningful comparison between South Africa, on the one hand, and the 
USA and Canada, on the other, the aspects of parenting coordination described in this section 
follow the same order as those described for the USA and Canada.411 

5.16.1 Qualifications of the PC 

Legal literature emphasises that a PC should be qualified by training, experience and 
education.412 In line herewith, the Guidelines require that a PC must be qualified by education, 
training and experience to undertake parenting coordination ‘with the skill and capacity 
required to deal appropriately and efficiently with high-conflict parenting issues in the best 
interests of the children’.413 The Guidelines require a PC to have a mental health or legal 
professional qualification414 and to be a NABFAM-accredited mediator.415 The PC should also 
be a member of his or her professional body, such as the Health Professions Council of South 
Africa, the South African Council for Social Service Professions, the Law Society of South 
Africa or the General Bar Council of South Africa,416 or have seven years’ experience as a 
judge.417 The Children’s Act makes reference to ‘suitably qualified’ persons to assume certain 
roles,418 and the Guidelines acknowledge that a person deemed suitably qualified by a court 
may also act as a PC.419 

																																																													
407 Guideline 9.3. 
408 Guideline 9.4. 
409 Guideline 2.6. 
410 Guideline 9.5. 
411 See para 5.5 above. 
412 De Jong M, (2014) supra 617. 
413 Guideline 1.1. 
414 Guideline 1.2.1. 
415 Guideline 1.2.2. See also chapter 4 para 4.2.3.4 for more information regarding NABFAM. 
416 Guideline 1.2.5. 
417 Guideline 1.2.6. 
418 For example, section 33(5)(b) of Act 38 of 2005. 
419 Guideline 1.2.8. 
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5.16.2 Additional specialised training 

Specific training in the parenting coordination process which includes an understanding of 
family dynamics during separation or divorce, facilitating child participation and screening for 
domestic violence, is required in terms of the Guidelines.420 De Jong emphasises furthermore 
that a PC needs to have training in the various functions of a PC, including in how to switch 
between them.421 An important switch would be when the mediation aspect of parenting 
coordination has failed and the PC is required to make a decision and issue a directive.422 
Furthermore, both the Guidelines and De Jong emphasise training in the screening for domestic 
violence; De Jong goes further in suggesting that a PC should decline to accept a case where 
there is evidence of domestic violence if the PC does not have specialised expertise or is unable 
to manage domestic violence cases.423 

5.16.3 Ongoing parenting coordination training and professional 
development 

Relevant continued professional development is a requirement stipulated in the Guidelines.424 
In order to remain accredited as a parenting coordinator with FAMAC, for example, members 
are obliged to attend one workshop and three meetings per annum by way of ongoing 
professional development.425 

5.16.4 Experience 

The Guidelines suggest a minimum of seven years’ experience in family dispute resolution as 
one of the requirements for a PC.426 Experience in dealing with children and families in 
disputed care issues is a requirement for a PC frequently included in divorce orders and, where 
experience is required, five years is the average number of years required.427 Furthermore, the 
requirement that a PC is also an accredited mediator428 implies that a PC should have mediation 
experience. 

																																																													
420 Guideline 1.2.3. 
421 De Jong M, (2014) supra 617. 
422 The switch from the mediation function to a decision-making function is discussed in para 5.20.2.1 and 5.26.5.1 
below. See also para 5.9.2.4 above for the situation in the USA and Canada. 
423 De Jong M, De Rebus (2013) supra 39. 
424 Guideline 1.4. 
425 The requirements for ongoing membership are determined by the FAMAC accreditation committee from time 
to time. 
426 Guideline 1.2.4. 
427 For more information regarding experience as required in the court orders examined, see para 5.25.3 below. 
428 Guideline 1.2.2. 
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5.16.5 Peer supervision 

Peer supervision and mentoring for receiving feedback and support are recommended in the 
Guidelines.429 In this regard, FAMAC holds bi-monthly parenting coordination meetings to 
discuss difficulties experienced by PCs and provide informal peer supervision.430 

5.16.6 Summary 

From the above, it is clear that the Guidelines, which are based largely on the AFCC and the 
BC guidelines, provide similar requirements to those already in place in the USA and Canada. 
As stated before,431 the Guidelines are a work in progress and require incorporation into South 
African PC training programmes. Awareness of and adherence to the Guidelines will go a long 
way towards standardising the practice of parenting coordination in South Africa.432 

5.17 THE APPOINTMENT OF A PC AND THE PARENTING 
COORDINATION AGREEMENT BETWEEN THE PC AND 
THE PARTIES 

In South Africa, a PC is appointed in terms of a court order, with or without the consent of the 
parties,433 or in terms of a parenting plan434 or settlement agreement between the parties which 
was made an order of court,435 alternatively by agreement between the parties prior to their 
divorce being granted.436 The literature suggests that a PC should only be appointed in high-
conflict matters; however, the practice in the Western Cape suggests that PCs are appointed as 
a matter of course.437 

Prior to meeting with the parties for the first time, the PC and the parties need to sign a parenting 
coordination agreement, also referred to as a ‘statement of understanding’ which contains the 
PC’s mandate and several administrative aspects, usually not included in the court order or in 
the agreement appointing the PC, such as billing practices, hours of work, methods of 
communication and response times.438 The Guidelines define the statement of understanding 
(referred to as ‘the PC agreement’ in the Guidelines) as an ‘agreement between the parties and 
the PC stipulating various aspects of the role and function of the PC as well as certain 
administrative aspects of the parenting coordination process’.439 Guideline XII, which concerns 
																																																													
429 Guideline 1.3. 
430 See also para 5.14.1.2 above. 
431 See para 5.14.2 above. 
432 See further para 5.29 below. 
433 For supporting case law, see para 5.18.2.3 below. 
434 See chapter 3 para 3.3.3.5 for more information on parenting plans. 
435 See para 5.25 below for the number of court orders which have included a facilitation clause in parenting plans 
or settlement agreements. 
436 In this instance parents will simply sign the FAMAC model dispute resolution clause. See para 5.14.1.1 above. 
437 De Jong M, De Rebus (2013) supra 39. See para 5.25 below for information regarding the frequency of the 
inclusion of facilitation clauses in divorce orders in the Western Cape High Court. 
438 De Jong M, (2014) supra 619-620. See also para 5.7 for the situation in the USA and Canada. 
439 Guidelines ‘Definitions’ (h). 
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billing, makes provision for billing practices such as retainers440 and the division of fees and 
costs441 to be included in the PC agreement. Where the PC agreement permits the PC to 
withhold a directive due to outstanding fees, the Guidelines state that, where the issuing of a 
directive is in the best interests of the children involved, the PC may not withhold a directive 
or refrain from taking action.442 Furthermore, the PC agreement can also contain information 
with regard to the duration and termination of the parenting coordination process.443 

5.18 CASE LAW INVOLVING PARENTING COORDINATION 

Where the court cases cited below originally used terms such as ‘parent plan manager’, 
‘facilitation/facilitator’ or ‘case management/case manager’, these terms will be used in lieu of 
the newer and unified term, ‘parenting coordination’. 

5.18.1 Case law prior to the introduction of the Children’s Act in 2007 

As long ago as 1985 in Kastan v Kastan,444 King AJ, having made an order for joint custody,445 
held that ‘[i]n the event of the parties being unable to agree on any decision regarding the 
children they are to consult a psychiatrist and [a] psychologist (Dr. G and Mr. D) as joint 
arbitrators’.446 Allowing for the unfortunate choice of words in referring to the professionals 
involved in the matter as ‘arbitrators’,447 this judgment can be seen as a forerunner of parenting 
coordination in that persons other than the court or the parents were given the authority to make 
decisions regarding the welfare of minor children. 

The first court order issued in the Cape of Good Hope Provincial Division of the High Court 
of South Africa448 involving a parenting coordinator, or ‘parent plan manager’ as it was referred 
to, is likely to have been Brossy v Brossy,449 an order issued in 2002 involving the appointment 
of two parent plan managers, a psychologist and an attorney. In Brossy v Brossy, the parent 
plan managers were tasked with resolving disputes around every aspect of contact (or ‘access’ 
as it was referred to then)450 between the parents and the children. The case clearly involved 
high-conflict parents, as can be seen from the detailed list of possible areas of dispute to be 

																																																													
440 Guideline 12.4. 
441 Guideline 12.5. 
442 Guideline 12.6. 
443 Guideline 13.1. 
444 1985 (3) SA 235 (C). See also chapter 3 para 3.3.2.2.c where this case is also discussed in a different context. 
445 See Chapter 3 para 3.3.2.2.c for a description of joint custody. 
446 At 235H-I. 
447 See chapter 4 para 4.4.3 regarding arbitration in family law matters in South Africa. 
448 The Cape of Good Hope Provincial Division of the High Court of South Africa was renamed the Western Cape 
High Court in 2008 in terms of the Renaming of High Courts Act 30 of 2008. 
449 Cape of Good Hope Provincial Division case no. 8067/2000, 25 November 2002. One of the two parent plan 
managers appointed in this matter was Martin Yodaiken, a clinical psychologist in private practice in Cape Town 
with whom the author had a personal discussion on 5 August 2015. He was involved in drafting the order, and to 
the best of his knowledge this was the first order in Cape Town appointing a parent plan manager. 
450 See chapter 3 para 3.3.2 for the situation in South Africa prior to the promulgation of Act 38 of 2005. 
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resolved by the parent plan managers.451 Interestingly, and in contrast with the current practice 
of parenting coordination which does not include a fixed-term appointment for a PC,452 the 
court order included a review of the role of the parent plan managers after five years.453 
Furthermore, should either or both of the parent plan managers resign, the court would appoint 
a new parent plan manager; FAMAC was not yet tasked with this function in 2002.454 

5.18.2 Case law after the introduction of the Children’s Act 

The changes brought about by the Children’s Act, specifically with regard to parenting plans, 
joint decision-making post-divorce, co-parental responsibilities and rights and the rights of 
unmarried fathers have been discussed in chapter 3.455 It is in the context of these changes, 
which resulted in the need for an ADR mechanism such as parenting coordination,456 that the 
cases below are discussed. 

5.18.2.1 Case law challenging the appointment of a PC by the court 

The appointment of a case manager by the court (as opposed to an appointment by agreement 
between the parents) has been challenged in court. In H v H,457 an unreported case heard in 
2012 in the South Gauteng High Court, Sutherland J found that no court is competent to appoint 
a third party such as a case manager (or a parenting coordinator for that matter) to make 
decisions about parenting for parents who have parental powers as contemplated in sections 30 
and 31 of the Children’s Act.458 The appointment of a decision-maker to break deadlocks was 
regarded by the judge as ‘a delegation of the court’s power; itself an impermissible act’459 and 
amounted to ‘an arbitration of sorts’.460 

The judge found further that the concept of a case manager was the same as the ‘suitably 
qualified person’,461 as referred to in the Children’s Act, whose role was to assist parents in 
preparing a parenting plan and not to make decisions for them.462 Sutherland J described the 
notion of a ‘case manager’ as one that derived ‘from the practice of the courts and is not a label 
used in the [Children’s] Act’.463 However, in instances where case managers were appointed 
																																																													
451 At paras 1.1-1.16. The parenting plan managers were authorised to make decisions regarding, inter alia, the 
clarification, implementation and adaptation of the parenting plan, temporary variation from the access schedule 
for a special event, dates, times, places and conditions for transitions of the children between households, the 
children’s pre-scheduled social, sport and extramural activities on access weekends, and movement of clothing, 
equipment, toys and personal possessions between the households for the use of the children and the responsibility 
for providing special items. 
452 The Guidelines do, however, suggest a fixed term of appointment, see Guideline 13.1. 
453 At para 22. 
454 At para 21.2. As can be seen from a reading of the court orders included in this research, FAMAC is usually 
tasked with the appointment of PCs if the parents are unable to reach agreement; see para 5.25 below. 
455 See chapter 3 paras 3.3.3.1- 3.3.3.5. 
456 See para 5.11 above. 
457 High Court of South Africa, South Gauteng Division, Johannesburg, case no 2012/06274, 11 September 2012. 
458 At para 6. 
459 At para 13. 
460 At para 10.2.2. 
461 Section 33(5)(b) of Act 38 of 2005. 
462 At para 8. 
463 At para 7. See also para 5.13 above. 
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by agreement between the parties and this appointment was included in the divorce order, 
Sutherland J was of the view that that was a ‘self-imposed restraint’464 and not an exercise of 
judicial power. Sutherland J was furthermore of the view that section 7(1)(n) of the Children’s 
Act465 did not justify the appointment of a decision-maker to reduce potential litigation, 
because that would be a delegation of the court’s power.466 The court also did not accept the 
argument that section 38 of the Constitution, which addresses the need for a court to craft a 
remedy for every right the Constitution confers, could be used in this case.467 

Commenting on this case, De Jong argues that, until the Supreme Court of Appeal delivers 
judgment, the position of parenting coordination remains uncertain.468 Unfortunately, despite 
the fact that the judgment was taken on appeal and the application to take the matter on appeal 
was granted, the appeal was never heard and the case was withdrawn after it was settled 
privately between the parties. The crux of the appeal was that a case manager did not usurp the 
court’s powers since the court has the power to set aside any decision made by a case 
manager.469 It was also argued in the appeal documents that a case manager, already familiar 
with the case could be in a better position to make decisions in respect of a minor child than a 
judge who hears the case for the first time.470 

In a discussion of this case, Goldstein concurs with this last statement.471 He is furthermore of 
the view that in the same way that a decision made by a parent does not constitute any 
delegation by the court, a decision made by a case manager does not do so.472 In addition, 
Goldstein is of the opinion that section 23(1)(b) of the Children’s Act, which makes provision 
for a person other than a parent to apply to the court for an order granting him or her care473 of 
a child, could be applicable to a case manager and that the provisions of sections 28(1)(a) and 
(b) of the Children’s Act might enable a case manager to apply for the suspension or restriction 
of the parental responsibilities and rights of a parent.474 

In Wright v Wright,475 an unreported case heard in the Western Cape High Court in 2014, which 
involved parents whose post-divorce relationship was extremely acrimonious,476 the court held 
that it could not order the parents to refer their disputes to ‘mediation, facilitation or case 

																																																													
464 At para 10.1. 
465 As indicated earlier, section 7(1)(n) of Act 38 of 2005 provides that a court must weigh ‘which action or 
decision would avoid or minimize further legal or administrative proceedings in relation to the child’ when 
determining the best interests of a child. 
466 At para 13. 
467 At para 14. 
468 De Jong M, De Rebus (2013) supra 41. 
469 Applicant’s Notice of Application for Leave to Appeal, (hereinafter Appeal) provided to the author by the 
Applicant’s attorney, para 11. 
470 Appeal para 15. 
471 Goldstein E, (2014) supra 66. 
472 Goldstein E, (2014) supra 67. See also para 5.2 above. 
473 Section 1(1) of the Children’s Act offers a definition of care. 
474 Goldstein E, (2014) supra 68. 
475 High Court of South Africa, Western Cape Division, Cape Town, case no. 20370/2014, 18 April 2016. 
476 Two facilitators (parenting coordinators) had already been appointed, both had resigned and FAMAC declined 
to appoint a third facilitator as per information provided by the FAMAC secretary. 
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management against their will’.477 In reaching its decision, the court relied on the H v H 
judgment.478 The court found that, whilst the applicant was not in favour of the appointment of 
another facilitator, the respondent was not satisfied with certain decisions made by previous 
facilitators.479 The court held that the parents had to normalise their co-parenting relationship 
and agree to accept the ‘reasonable determination of a facilitator as final’ before facilitation 
would be a practical option.480 In other words, whilst the court in this instance did not appoint 
a PC against the will of the parents, it appears that it did not reject outright the appointment of 
a facilitator by the court either, and adopted a practical approach by encouraging the parents to 
improve their relationship to the extent where they could accept the assistance of a PC. 

5.18.2.2 Case law challenging the powers of the PC 

In a case heard in the Gauteng Local Division, Johannesburg in 2016, LM v Goldstein NO and 
Others,481 the case managers (a psychologist and a retired judge) issued two directives which 
granted the father full parental responsibilities and rights and which first restricted, and then 
completely suspended, the mother’s parental responsibilities and rights by allowing her only 
supervised contact and, later, no contact with her children.482 In delivering judgment, the court 
held that the mandate of the case managers extended to the mediation and investigation of joint 
parental responsibilities and rights and not to the suspension or termination of these 
responsibilities and rights.483 The court held further that the case managers had acted outside 
their mandate, since the suspension of parental responsibilities and rights could only take place 
in terms of a court order as provided for in section 28(1) of the Children’s Act.484 The court 
therefore held that the suspension of the mother’s responsibilities and rights by the case 
managers was a nullity and had to be set aside.485 The court thereupon tasked the Office of the 
Family Advocate with an investigation into the contact and residence arrangements as well as 
the effect of the suspension of the mother’s parental responsibilities and rights on the well-
being of the children concerned.486 

In Scheepers v Scheepers,487 an unreported case heard in the Eastern Cape High Court, the 
court held that the directive issued by the facilitator, namely that the children should move their 
primary residence from that of the mother to that of the father, exceeded the mandate of the 
facilitator.488 However, the directive was deemed by the court to be in the best interests of the 
																																																													
477 At para 17.3. 
478 At para 18. 
479 At para 19. 
480 Ibid. 
481 2016 (1) SA 465 (GJ). 
482 At 470G-471B. 
483 At 471C-E. 
484 At 471D-F. Section 28(1) of Act 38 of 2005 reads as follows: ‘A person referred to in subsection (3) may apply 
to the High Court, a divorce court in a divorce matter or a children’s court for an order, (a) suspending for a period, 
or terminating, any or all of the parental responsibilities and rights which a specific person has in respect of a 
child; or (b) extending or circumscribing the exercise by that person of any or all of the parental responsibilities 
and rights that person has in respect of a child.’ 
485 At 471E-F. 
486 At 471F-H. 
487 High Court of South Africa Eastern Cape Division, Grahamstown, case no. 5449/2016, 20 December 2016. 
488 At para 48. 
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children involved and the court upheld the directive pending an investigation by the Office of 
the Family Advocate.489 

5.18.2.3 Case law supporting the appointment of a PC 

De Jong writes that Schneider NO and Others v Aspeling and Another490 is the first reported 
case in South Africa where reference has been made to facilitation.491 The case was heard in 
the Western Cape High Court in 2010 and concerned two minor children of an unmarried 
couple. Their father had died and disputes around schooling, maintenance, contact between the 
children and the paternal family were brought to the court for adjudication. In his judgment, 
Davis J made the following ruling regarding disputes around maintenance: 

Any dispute in regard to the payment of any medical expenses defined herein 
shall be referred to a FAMAC-appointed facilitator who shall be entitled to 
facilitate the dispute and make a ruling that is binding on both parties, unless 
it is varied by a court of competent jurisdiction, alternatively, varied by the 
facilitator following a separate review. The costs of the facilitator shall be 
shared equally between the parties unless directed to the contrary by the 
facilitator.492 

Further on in his judgment, Davis J also made provision for contact disputes to be decided by 
a facilitator.493 

In MM v AV,494 an unreported case heard in the Western Cape High Court in 2011, the 
applicant, the biological father of the child concerned and who had never been married to the 
mother, requested that the court appoint a facilitator to ‘address any disputes arising between 
the parties in the exercise of their parental rights and responsibilities’.495 Cloete AJ stated in 
her judgment that, since it was clear that the parties had been making joint decisions concerning 
their child in the past, they should continue to do so, ‘if necessary with the assistance of the 
facilitator’.496 Cloete AJ annexed a parenting plan to the order which included the appointment 
of a facilitator.497 The powers and duties of the facilitator were stipulated in Annexure ‘A’ and 
closely followed the provisions of the FAMAC model dispute resolution clause.498 

In a later judgment in the Western Cape High Court, Gangen AJ in CM v NG499 emphasised 
the role of the facilitator as integral to the dispute resolution process by ordering that 

																																																													
489 At para 95. 
490 2010 (5) SA 203 (WCC). 
491 De Jong M, (2014) supra 622. 
492 At 222I-223B. 
493 At 223D-E. 
494 High Court of South Africa, Western Cape Division, Cape Town, case no. 2901/2010, 16 November 2011. 
495 At para 12. 
496 At para 66. 
497 At para 8 Annexure ‘X’. 
498 For more information on the FAMAC model dispute resolution clause, see para 5.14.1.1 above. See also 
Addendum A. 
499 2012 (4) SA 452 (WCC). 
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[i]n order to facilitate joint decision making and the parental plan, a 
facilitator shall be appointed by the parties … [i]f the parties are unable to 
reach agreement on any issue concerning the children’s best interests or any 
issue where a joint decision is required in respect of the children, the dispute 
shall be referred to the facilitator.500 

Gangen AJ ordered further that disputes shall be referred to the facilitator in writing501 and the 
costs of the facilitator be shared unless the facilitator directed otherwise.502 The court provided 
for a FAMAC-accredited facilitator to be appointed if the parties could not agree on one.503 
The order stated that the facilitator’s recommendations would be binding on the parties in the 
absence of any court order overriding such recommendations.504 

All three orders referred to above contained the FAMAC model dispute resolution clause, and 
two of the three endorsed FAMAC as an organisation involved in the appointment of 
facilitators. Since no reference is made to an agreement between the parties regarding the 
appointment of a facilitator, it would appear that all three orders support the appointment of a 
facilitator by the court on application of one party only. This clearly contradicts the judgment 
in H v H referred to above.505 

In a more recent case heard in the Eastern Cape Local Division, Port Elizabeth, in 2015, SW v 
SW and Another,506 an application was made for, inter alia, the ‘rescission, substitution or 
variation’ of a previous order of the Civil Regional Court in terms of which a case manager 
had been appointed.507 A further application was made to ‘rescind, vary or substitute’ the orders 
made by the regional court in relation to the powers of the case manager.508 The application, 
which included other relief sought, was dismissed for various reasons. In his judgment, Goosen 
J did not refer to the appointment of the case manager or to the powers of the case manager, so 
it can be inferred that the court supported the appointment of a case manager by the Civil 
Regional Court. 

Centre for Child Law v NN and NS,509 an unreported case heard in the Gauteng Division 
Pretoria, involved two babies born on the same day in 2010 and who were given to the wrong 
mothers. The court ruled in November 2015 that, through the operation of the principle of de 
facto adoption, the children would remain in the care of the families who had raised them and 
that their biological parents were allowed reasonable contact.510 The court furthermore ordered 

																																																													
500 At 464C-E. 
501 At 464F-G. 
502 At 464G-I. 
503 At 464D-E. 
504 At 464H-I. 
505 See para 5.18.2.1 above. 
506 2015 (6) SA 30 (ECP). 
507 At 302B. 
508 At 302H-I. 
509 High Court of South Africa Gauteng Division, Pretoria, case no. 32053/2014, 16 November 2015. 
510 Manyathi-Jele N, ‘Court Orders Swapped Babies to Remain with Families Raising them’ De Rebus (2016) 
April 562 8. 
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the appointment of a PC to manage the exercise of the contact.511 In addition, the powers of the 
PC included the development of a parenting plan and the resolution of any conflicts that may 
arise through a ‘facilitation process’ and, should that process fail, the PC was empowered to 
issue directives which would be binding on the parties until a court directed otherwise or until 
the parties jointly agreed otherwise.512 Interestingly, in this particular case, the court ordered 
that the fees of the PC were to be paid by the Member of the Executive Council (MEC) of 
Health in Gauteng and not by the parties.513 It is presumed that this decision was made on the 
ground that the Department of Health was ultimately responsible for the predicament before 
the court, resulting in a situation where the families involved might need the services of a PC. 
It is nevertheless clear that the court saw parenting coordination as a solution to the predicament 
in which the families found themselves. It is also the first case in which the new and unified 
term ‘parenting coordination’ was used. 

In Main v Main,514 an unreported case heard in the Western Cape High Court in 2015, which 
involved the parents of a very young child, one of whom repeatedly ignored the directives 
issued by the facilitator appointed by agreement between the parents, the court held that the 
parent who had disregarded the facilitator’s directives was found guilty of contempt of court 
and was given a suspended prison sentence, on condition that the parent, inter alia, complied 
with all the directives of the facilitator in future.515 

Lund v Lund,516 an unreported case heard in the Kwazulu Natal High Court in 2014, concerned 
inter alia a dispute about which school the child involved should attend. In his judgment, 
Bezuidenhout AJ made reference to the best interests of the child which could only be decided 
‘after all the relevant facts have been placed before a mediator or a court and a decision in that 
regard is then made’.517 This implies that the mediator has decision-making powers, not 
dissimilar to those of a PC.  

In TC v SC,518 an unreported case heard in the Western Cape High Court in 2018, the question 
whether the court has the power to impose the appointment of a parenting coordinator on 
parents in the absence of consent by both parents, was answered in the affirmative, provided 
certain conditions were met.519 These conditions were that the welfare of the child or children 
involved is at risk due to high levels of parental conflict;520 that mediation had been attempted 
and was unsuccessful;521 that the person appointed as PC was suitable qualified and 

																																																													
511 At para 13. 
512 Manyathi-Jele N, (2016) supra 8. 
513 At para 15.2. 
514 High Court of South Africa, Western Cape Division, Cape Town, case no. 12102/2015, 7 December 2015. 
515 At para 1.2. 
516 High Court of South Africa, Kwazulu Natal Division, Piermaritzburg, case no. 9977/2008, 18 September 
2014. 
517 At para 3.10. 
518 High Court of South Africa, Western Cape Division, Cape Town, case no. 20286/2017, 18 April 2018. 
519 At para 68. 
520 At para 68.1. 
521 At para 68.2. 
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experienced;522 and that the fees charged by the PC were fair and reasonable.523 Davis AJ also 
listed three limitations that needed to be imposed on the functions and powers of the PC in 
order to avoid an impermissible delegation of judicial authorioty. The first such limitation is 
that the PC should be appointed after the parents had reached agreement on the contents of 
their parenting plan, whether interim or final and that the PC’s role would therefore be limited 
to the implementation of or compliance with an existing court order.524 The second limitation 
concerns confining the decision-making power of the PC to ancillary rulings which are 
necessary to implement the court order, but which do not alter the substance of the court order 
or involve a permanent change to any of the rights and obligations defined in the court order.525 
The third limitation on a PC’s powers is that all the decisions or rulings made by a PC must be 
subject to comprehensive judicial oversight in the form of a full reconsideration of the 
decision.526 

An interesting comment on the suitability of the practice of facilitation in South Africa was 
made by the judges in an appeal hearing heard in 2013 in the High Court of Delhi in New Delhi, 
India.527 The case involved two South African parents who were married and divorced in South 
Africa and had chosen to include a facilitation clause in their parenting plan. The mother had 
obtained permission to travel with their child to the United Kingdom, and from there travelled 
to India, refusing to return with the child to South Africa. The judges commented as follows: 

[W]e must confess that the system in place in the Republic of South Africa 
on future custody issues, in the form of an agreed facilitator being appointed 
to find a solution firstly by mediation and lastly by a directive for which he 
has to obtain assistance of a Child Psychologist is far better than what we 
have in India, in the form of Court adjudications.528 

5.18.3 Summary 

It is clear from the cases discussed above that the introduction of the Children’s Act brought 
with it the need for a relatively quick dispute resolution mechanism post-divorce or -family 
separation such as parenting coordination. The steady increase in the use of facilitation clauses 
in divorce orders since 2008529 has resulted in certain aspects of parenting coordination being 
challenged in court. However, the courts have not been unanimous on aspects of parenting 
coordination such as the questions of whether a court can appoint a PC without the agreement 
of the parties involved, what the permissible powers of a PC should be, and what the binding 
nature of a directive should be. 

																																																													
522 At para 68.3. 
523 At para 68.4. 
524 At para 53. 
525 At para 57. 
526 At para 67. 
527 PDD v State NCT of Delhi (Delhi) and Another (D.B.) 2013 (135) DRJ537. 
528 At para 65. 
529 See Table 5 below which illustrates the increase in the inclusion of a facilitation clause in divorce orders in the 
Western Cape between 2008 and 2013. 
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5.19 CHILD PARTICIPATION IN PARENTING 
COORDINATION 

The participation of children and the protection of children’s rights in ADR processes in South 
Africa, other than parenting coordination, have been discussed in chapter 4.530 As far as child 
involvement in parenting coordination is concerned, the Guidelines suggest that, as part of the 
dispute resolution function of a PC, he or she ‘must facilitate child participation in all disputes 
concerning the child in accordance with the provisions of the Children’s Act’.531 The FAMAC 
model dispute resolution clause also provides for child participation in the parenting 
coordination process.532 Furthermore, De Jong recommends that PCs meet with the children 
involved on an as-needed basis in order to establish their views.533 

It is important not to lose sight of the fact that parenting coordination is practised principally 
to resolve disputes about children and the decisions that parents have to make jointly about 
their children and to alleviate the negative effects of ongoing high-conflict matters to do with 
children.534 Given the international, regional and national legislation discussed in chapters 2 
and 3 protecting children’s rights, it stands to reason that parenting coordination should 
similarly protect these rights. 

In discussing several case studies involving parenting coordination, this author describes the 
different ways in which the voice of the child can be heard by the PC as part of the parenting 
coordination process in order to assist in the mediation phase of the process or in order to obtain 
collateral information prior to issuing a directive.535 She emphasises the need for a PC who 
wishes to consult with children to have an understanding of developmental psychology, to have 
an awareness of how the children may have been prepared for the consultation, such as being 
coached or influenced by one or both parents, and to allay any fears which the children may 
have before commencing the consultation.536 This author is furthermore of the view that it is 
necessary to include children in the parenting coordination process and refers to the ‘sometimes 
surprising and unexpected’ information obtained in this way.537 She concludes that, if the 
children in the case studies referred to earlier had not been consulted, relevant information 
might not have become available to the PC, which in turn may have resulted in a decision that 
was not in the best interests of the children concerned.538 

																																																													
530 See chapter 4 paras 4.2.3.3 (mediation), 4.3.4.3 (collaborative divorce) and 4.4.3.3(arbitration). See chapter 3 
para 3.3.3.2 for more information on children’s participation rights as provided for in the Children’s Act. 
531 Guideline 9.4.3. 
532 Addendum A para 1.3.3 which reads as follows: ‘Each party and the children (if necessary) shall participate in 
the dispute resolution process as requested by the facilitator.’ 
533 De Jong M, (2014) supra 620. 
534 Guideline ‘Foreword’ B. See also para 5.26.4 below with regard to the types of disputes referred for 
facilitation/parenting coordination. 
535 Martalas A, ‘Child Participation in Post-Divorce or -Separation Dispute Resolution’ in Liefaard T and Sloth-
Nielsen J (eds) The United Nations Convention on the Rights of the Child: Taking Stock After 25 Years (2017) 
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The prevalence of child involvement in parenting coordination in the Western Cape is analysed 
in section D.539 

5.20 ADVANTAGES OF AND OBJECTIONS TO PARENTING 
COORDINATION 

Similar to the situation in the USA and Canada,540 and as discussed above,541 parenting 
coordination in South Africa has not been accepted unanimously. Advantages of as well as 
objections to and criticism of parenting coordination are discussed below. 

5.20.1 Advantages of parenting coordination 

Mediation forms an important part of parenting coordination and therefore all the advantages 
of mediation are inherent in parenting coordination.542 These include self-determination, 
improved communication between the parents, increased accessibility to having disputes heard, 
time- and cost-savings, and a reduction of the burden on the courts. The advantages of parenting 
coordination per se have not been assessed in South Africa, and the South African literature 
relies on advantages reported in the USA and Canada.543 These include a reduction in re-
litigation, time- and costs-savings, a reduction in conflict, improved adjustment of children 
post-divorce, and satisfaction with the process.544 Because of the prompt resolution of a dispute 
as well as the opportunity to discuss the dispute with the PC in an informal setting, parenting 
coordination can in many instances be regarded as superior to litigation.545 De Jong regards the 
reduction of conflict between the parents, resulting in a reduction of the harmful effects of 
parental discord on children, as the most important benefit of parenting coordination.546 

5.20.2 Objections to and criticism of parenting coordination and suggested 
ways of addressing them 

This section sets out concerns raised by clients and PCs regarding the parenting coordination 
process; objections to parenting coordination found in the South African literature; and possible 
ways to address these objections. 

5.20.2.1 Anecdotal complaints 

Since the introduction of a parenting coordination clause in parenting plans and settlement 
agreements, FAMAC has received several anecdotal complaints from clients547 and practising 

																																																													
539 See para 5.26.5.5 below. 
540 See para 5.9.2 above. 
541 See para 5.18.2 above. 
542 De Jong M, (2014) supra 621. See also chapter 4 para 4.2.2. 
543 See para 5.9.1 above. 
544 De Jong M, (2014) supra 621. 
545 De Jong M, (2015) supra 156. 
546 Ibid. 
547 See para 5.14.1.3 above. 
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PCs.548 Complaints have been discussed in FAMAC meetings549 as well as collected via semi-
structured interviews with attorneys and colleagues.550 The concerns of both clients and PCs 
are discussed below.551 

Concerns relating to the clients’ experiences of parenting coordination include the following: 

• clients have indicated a limited understanding of the process, especially the decision-
making powers of the PC; 

• the costs and time involved were not foreseen by the clients; 

• the parenting coordination process is not applied in a uniform manner and differs from 
one PC to another; 

• clients do not understand the switch from the mediatory role of the PC to the decision-
making role of the PC; 

• clients feel ‘locked in’ to the process since they are obliged to resolve their disputes via 
parenting coordination; 

• clients feel ‘locked in’ by having to address all their disputes via a specific PC, given 
that the model parenting coordination clause does not make provision for a fixed term 
of appointment of a PC; 

• frequently one party becomes disenchanted with the directives issued by a PC and 
perceives the PC as biased in favour of the other party; 

• the fact that a client can approach a court to review a PC’s decision is perceived as a 
hollow promise since this is regarded as too costly and time-consuming; 

• even though parenting coordination provides a speedy resolution to a dispute, there 
have been complaints that disputes have not been resolved as quickly as the client would 
have liked; and 

• contrary to the previous concern, there is a concern that the mediation or dispute 
settlement part of parenting coordination is rushed and a decision made too quickly. 

Concerns relating to the PCs own experiences of parenting coordination include the following: 

• the PCs themselves do not always understand the process which can result in the issuing 
of directives that are outside the mandate of the PC; 

																																																													
548 See paras 5.14.1.2 and 5.16.5 above. 
549 See para 5.14.1.2 above. 
550 Semi-structured interviews were held with family law attorneys and colleagues who had acted as PCs between 
2015 and 2017. 
551 The attorneys who were consulted acknowledge that the clients who consult them regarding complaints are 
only those who are dissatisfied with the process and may therefore resemble a relatively small percentage of the 
total number of clients who have experienced parenting coordination. As a result of complaints received, some 
attorneys have indicated, however, that they no longer support the inclusion of a parenting coordination clause in 
consent papers or parenting plans. 
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• the training is insufficient, leaving some PCs unsure of what their role entails; 

• PCs have reported that they sometimes struggle to get their clients to pay and that this 
may damage the relationship between the client and the PC; 

• PCs experience problems in drafting clear directives; 

• PCs report having had to spend considerable time explaining the process and managing 
the expectations of their clients regarding the parenting coordination process; and 

• inconsistent adherence to directives, especially in a situation where one client does not 
adhere to a directive, resulting in the other client laying this complaint at the door of 
the PC. 

The further development of the Guidelines setting out the various aspects of parenting 
coordination with which a PC needs to be acquainted, and regulating and standardising the 
practice of parenting coordination, will go a long way in eliminating different standards and 
methods of practice. 552 

Parenting coordination training programmes accredited by NABFAM and organisations such 
as FAMAC and SAAM are likely to address both the clients’ and the PCs expressed concerns 
regarding the inconsistent application of the process. With regard to the content of training 
programmes for PCs, De Jong suggests that a parenting coordination training programme 
should include an understanding of the role and responsibilities of the PC and the cognitive and 
emotional shifts that the PC has to make to integrate the different functions of the PC.553 
Training should also focus on family law, family systems theory, developmental psychology 
and the specific dynamics experienced by families who have experienced divorce or family 
separation.554 Additionally, the training should include techniques for dealing with high-
conflict families, domestic violence and parental alienation.555 Specific skills such as the proper 
drafting of summaries and directives and an understanding of the parenting plan or settlement 
agreement in terms of which the PC was appointed should also be included in a parenting 
coordination training programme. 

5.20.2.2 Parenting coordination contravenes section 2 of the Arbitration Act 

Because of the PC’s decision-making powers, it has been argued that the role of the PC is 
similar to that of an arbitrator.556 Section 2 of the Arbitration Act currently forbids arbitration 
in family matters.557 De Jong argues that parenting coordination should, however, not be seen 
as a contravention of section 2 of the Arbitration Act, because this process differs from 
arbitration in several important respects. First, unlike an arbitrator, a PC is not required to afford 

																																																													
552 See para 5.14.2 above. 
553 De Jong M, (2015) supra 161. See also para 5.16.2 above. 
554 Ibid. 
555 Ibid. 
556 De Jong M, (2015) supra 150. 
557 Act 42 of 1965. See also chapter 4 para 4.4.3 regarding arbitration in family law matters in South Africa. 
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the parties a hearing before issuing a directive and, secondly, a PC’s directive is not final and 
binding in the sense that an arbitration award is.558 

As mentioned before,559 FAMAC obtained an opinion on the nature of what was then referred 
to as facilitation in 2008.560 Whitehead SC concluded that the facilitator is appointed as an 
expert, not in a quasi-judicial capacity, and is therefore not subject to the Arbitration Act.561 
He indicated further that the facilitator in question did not have to afford the parties a hearing 
before issuing a directive and that the decision or directive was based on the facilitator’s 
expertise and experience, meetings with all parties concerned as well as collateral information 
or assistance received from others such as a co-facilitator.562 

5.20.2.3 Parenting coordination is an improper delegation of judicial authority 

Section 165(1) of the Constitution provides that the judicial authority of the Republic of South 
Africa is vested in the courts and this may provide support for the argument that parenting 
coordination is an unlawful delegation of judicial authority in circumstances where a PC is 
appointed by a court.563 To counter the argument that parenting coordination is an improper 
delegation of judicial authority, De Jong suggests that appropriate limitations should be placed 
on the PC’s role.564 These would include, first, the conditions under which a PC is appointed, 
for example a finding that the parents are  regarded as high-conflict565 parties, and/or that the 
appointment of a PC would be in the best interests of the children involved.566 

Secondly, there should be clarity with regard to when the PC is appointed. It is argued that an 
appointment after a parenting plan has been completed and made an order of court, would limit 
the role of the PC to implementation of the plan rather than the creation of the plan.567 This has 
a two-fold benefit: first, if the PC were allowed to make decisions regarding the content of a 
parenting plan, this could be regarded as ‘an improper delegation of judicial authority’ as well 
as running counter to section 33(2) read together with section 33(5) of the Children’s Act, 
which requires parents to ‘seek agreement’ or engage in ‘mediation’ when preparing a 
parenting plan.568 The second benefit of appointing the PC after the parenting plan has been 
finalised is that this prevents the PC from fulfilling sequential or multiple roles,569 namely that 
of a ‘traditional’ mediator in assisting parents to come to agreement regarding a parenting plan 

																																																													
558 De Jong M, De Rebus (2013) supra 39. 
559 See para 5.12 above. 
560 Ex parte Family Mediators’ Association of the Cape In re SL v Brits (2008). 
561 At para 41. 
562 At para 35. 
563 De Jong M, (2015) supra 159. See also H v H, High Court of South Africa, South Gauteng Division, 
Johannesburg, case no. 2012/06274, 11 September 2012, para 13. 
564 De Jong M, (2015) supra 159. 
565 See para 5.2 above for a definition of high-conflict. 
566 De Jong M, (2015) supra 166. 
567 De Jong M, (2015) supra 167. 
568 For further information on parenting plans in South Africa, see chapter 3 para 3.3.3.5. 
569 As provided for in Guideline 8.1. 
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and thereafter fulfilling the entirely different role of the decision-making PC. PCs should 
therefore act as enforcers and implementers rather than creators of the parenting plan.570 

It is suggested, thirdly, that the scope of the decision-making powers of the PC should be well-
defined and be limited to minor issues concerning the contact and care of the children.571 This 
would protect the PC’s decisions from being regarded as tantamount to changing a court order 
and thereby contravening section 34(5) of the Children’s Act, which refers to persons 
authorised to change a parenting plan that has been made an order of court.572 

Lastly, it is proposed that any decision or directive issued by a PC should always be subject to 
judicial review.573 Such a review should be a proper and full hearing de novo that ensures it 
remains the court’s role to safeguard the best interests of the children involved.574 However, in 
order to safeguard one of the primary benefits of parenting coordination, namely the speedy 
resolution of disputes, the directive should remain binding until a court decides otherwise.575 

5.20.2.4 Lack of standardised nomenclature, training and practice standards 

De Jong points out that the difference in nomenclature is a real problem, one which has led to 
differences in expectations between parties, attorneys and the judiciary, as well as to divergence 
in ways of practising parenting coordination – divergence that could erode the integrity of the 
intervention.576 Added to this is the current lack of training of and practice standards for PCs 
in South Africa.577 The use of standardised nomenclature throughout South Africa has been 
proposed and it is strongly recommended that South Africa uses the international term 
‘parenting coordination’.578 

5.20.2.5 Costs involved in parenting coordination 

The lack of availability of funding for low-income families who may need parenting 
coordination can also be regarded as a barrier to the process.579 In an attempt to address this 
problem, the Guidelines suggest that PCs should offer their services pro bono or at reduced 

																																																													
570 De Jong M, (2015) supra 167. See also para 5.9.2.1 above. 
571 De Jong M, (2015) supra 168. 
572 Section 34(5) of Act 38 of 2005 reads as follows: ‘A parenting plan that was made an order of court may be 
amended or terminated only by an order of court on application – (a) by the co-holders of parental responsibilities 
and rights who are parties to the plan; (b) by the child, acting with leave of the court; or (c) in the child’s best 
interest, by any other person acting with leave of the court.’ 
573 See in this regard the FAMAC model dispute resolution clause para 1.4.3 (Addendum A), which reads as 
follows: ‘[The PC is authorised to] issue directives binding on the parents on any issue concerning the child’s 
welfare and/or affecting his best interests which directive shall be binding on the parents unless or until a court of 
competent jurisdiction holds that such directive is not in the child’s best interests.’ 
574 De Jong M, (2015) supra 169. 
575 Ibid. See also FAMAC model dispute resolution clause para 1.4.3 (Addendum A) and para 5.9.2.1 above. 
576 De Jong M, (2015) supra 157. 
577 De Jong M, (2015) supra 158. 
578 De Jong M, (2015) supra 160. See also para 5.12 regarding standardised nomenclature. See further Guidelines 
‘Foreword’ C and D. 
579 De Jong M, (2015) supra 159. 
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rates to deserving parents.580 De Jong proposes that the development of court-based parenting 
coordination services should be considered.581 

5.21 SYNOPSIS OF THE POSITION IN SOUTH AFRICA 

Despite contradictory case law, on the one hand, and a lack of adequate training, uniform 
standards or regulation, on the other, parenting coordination has become an established ADR 
mechanism in South Africa and specifically in the Western Cape. There are currently no 
statutory laws or court rules governing a mechanism that could have a profound impact on the 
lives of children who, by virtue of the fact that their parents are divorced or separated, are 
already at risk. Individuals appointed as PCs operate without a regulatory body or minimum 
professional requirements. Very little research has been done on this process in South Africa, 
where reliance has had to be placed largely on standards and practices applicable in the foreign 
contexts of the USA and Canada. 

At the same time, attempts have been made to regulate and standardise the practice of parenting 
coordination in South Africa, and discussions regarding the possible inclusion of parenting 
coordination in ADR legislation are being held with the SALRC. The benefits of the 
expeditious resolution of child-related disputes cannot be denied, especially where children 
otherwise bear the brunt of being exposed to the ongoing acrimony between their highly 
conflicted parents. 

Section D: EMPIRICAL RESEARCH INTO PARENTING 
COORDINATION IN THE WESTERN CAPE 

5.22 RESEARCH DESIGN OF THE EMPIRICAL RESEARCH 

No empirical research could be found on facilitation in the Western Cape or on case 
management in Gauteng, and there is no scientific basis for the knowledge and understanding 
of facilitation as practised in the Western Cape, or for that matter case management as practised 
in Gauteng, to which this research could add. As a result, an empirical research study was 
conducted in the Western Cape. Data were obtained from two sources, namely court orders 
filed in court archives in the Western Cape High Court, and a questionnaire distributed to 
practising facilitators in the Western Cape. The court orders provided quantitative data, while 
the questionnaires yielded a combination of quantitative and qualitative data. 

5.22.1 Introduction 

The empirical research was conducted prior to the formulation of the Guidelines in which the 
use of the term ‘parenting coordination’ was recommended.582 The term used in most of the 

																																																													
580 See Guideline 11.2. 
581 De Jong M, (2015) supra 171. 
582 See paras 5.14.2, 5.15 and 5.16 above for more information on the Guidelines. 
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court orders is ‘facilitation’, which was the term used in the questionnaire as well.583 The terms 
‘facilitation’ and ‘facilitator’, as opposed to ‘parenting coordination’ or ‘PC’, are therefore 
employed used throughout Section D when describing and analysing the court roll data and the 
information obtained from the responses to the questionnaire. Furthermore, in this section, the 
terms ‘client(s)’, ‘party/parties’ and ‘parent(s)’ are used interchangeably and refer to a 
person(s) who has made use of facilitation. 

5.22.2 Court orders 

The starting-point for this research was to determine how frequently parents with minor 
children had chosen to include a facilitation clause in their divorce orders.584 Parents seeking 
to divorce can do so either in the High Court or in the Civil Regional Court.585 Usually the 
costs involved in obtaining a divorce in the High Court are higher than those in obtaining a 
divorce in the Civil Regional Court, given that people seeking to get divorced in the High Court 
tend more often to have legal representation than parents getting divorced in the Civil Regional 
Court and, in other words, are usually more affluent. Facilitation or case management is not 
state-funded or subsidised in any way in South Africa, and has to be paid for by parents 
themselves.586 It is therefore likely that parents choosing to get divorced in the High Court are 
more readily able to afford parenting coordination than parents choosing to get divorced in the 
Civil Regional Court. Furthermore, parents choosing to get divorced in the High Court may be 
better informed by their legal representatives about ADR mechanisms, such as parenting 
coordination, than unrepresented parents seeking to get divorced in the Civil Regional Court. 
The hypothesis can thus be advanced that parents seeking divorce in the High Court more 
frequently choose to include a facilitation clause in their divorce order than parents getting 
divorced in the Civil Regional Court. 

In order to establish the veracity of this hypothesis, it was decided to compare the number of 
facilitation clauses included in divorce orders issued in these courts in 2013(see Table 3).587  

																																																													
583 Recently, the term ‘parenting coordination’ has been used: see for example Centre for Child Law v NN and NS 
High Court of South Africa Gauteng Division, Pretoria, case no. 32053/2014, 16 November 2015 which refers to 
the appointment of a PC in para 15. See also para 5.18.2.3 above. 
584 See chapter 1 para 1.3 regarding the research questions this research sets out to answer. 
585 See chapter 3 para 3.2.1.3. 
586 A similar situation exists in the USA and Canada; see para 5.9.2.6 above. An exception to this situation 
occurred in Centre for Child Law v NN and NS High Court of South Africa Gauteng Division, Pretoria, case no. 
32053/2014, 16 November 2015, where the court ordered the MEC for Health in Gauteng to pay the fees of the 
PC. For more information on this case, see para 5.18.2.3 above. 
587 It was decided to compare the number of facilitation clauses issued in 2013 in both courts, since by then, it 
was expected that the courts had had sufficient exposure to facilitation to include the facilitation clause in their 
court orders. 
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Table	3:	Facilitation	clauses	issued	in	the	High	Court	and	the	Civil	Regional	Court	in	2013	
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The table above shows that the percentage of facilitation clauses included in divorce orders 
issued in the High Court in 2013 was almost double that of the Civil Regional Court. Orders 
issued in the Cape Town Civil Regional Court that included a facilitation clause tended not to 
use the detailed FAMAC model dispute resolution clause;588 what tended to be used instead 
was a brief dispute resolution clause referring in relatively vague terms to the resolution of 
disputes around contact with the minor children by a facilitator.589 A detailed examination of 
the reasons why fewer parents divorcing in the Cape Town Civil Regional Court have chosen 
to include a parenting coordination clause did not form part of this research. Parents’ ability to 
pay for parenting coordination may well be one of the reasons, but, as hypothesised above, it 
may also be that many parents getting divorced in the Civil Regional Court may not be aware 
that a post-divorce dispute resolution mechanism such as parenting coordination exists. 

Accordingly, it was decided to limit the quantitative research study of court files to divorce 
orders granted in the Western Cape High Court, for the following reasons: 

• The overwhelming majority of divorce orders issued in the Western Cape High Court 
included the FAMAC model dispute resolution clause590 providing a detailed 
description of the process, as opposed to the truncated parenting coordination clauses 
included in divorce orders issued in the Civil Regional Court. 

• There is a greater likelihood that parents with legal representation would be aware of 
the existence of parenting coordination and were therefore more likely to have made an 
informed choice whether to include a parenting coordination clause, thus providing a 
more accurate reflection of the prevalence of parenting coordination as a post-divorce 
dispute resolution mechanism in the Western Cape. 

As indicated above,591 FAMAC developed a model dispute resolution clause in 2008 which 
was widely disseminated amongst the legal fraternity. Taking 2008 as a starting-point for the 
research therefore increased the possibility that the parenting coordination clauses included in 
the divorce orders would be comparable and therefore allow for meaningful comparisons. Six 

																																																													
588 See Addendum A. 
589 Despite requesting permission to do so, no permission was granted to photograph some of the truncated 
facilitation clauses issued in the Western Cape Regional Court. 
590 See Addendum A. 
591 Para 5.14.1.1 above. 
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years were likely to provide enough data to establish the prevalence of parenting coordination 
in the Western Cape, and hence court roll data were obtained from 2008 up to and including 
the end of 2013. 

5.22.3 Questionnaire sent to practising facilitators 

As indicated above, facilitation or parenting coordination is not a standardised process and the 
Guidelines remain a work in progress.592 It is therefore relevant to establish what the current 
practitioners of parenting coordination are doing, including what they understand their role to 
be, which professions practice parenting coordination and what type of disputes they have been 
asked to resolve. A questionnaire593 was sent to all facilitators registered on the FAMAC 
website as at 17 July 2014,594 as well as to a number of professionals practising parenting 
coordination who were not registered with FAMAC but whose names were found in court 
orders or who are known to act as facilitators.  

It is hoped that an analysis of the data obtained from this questionnaire will add to an 
understanding of parenting coordination as currently practised in the Western Cape. Such 
understanding can lead to suggestions and proposals for the future practice of parenting 
coordination.595 

5.23 QUANTITATIVE DATA: DIVORCE ORDERS ISSUED IN 
THE WESTERN CAPE HIGH COURT, 2008-2013 

As stated above,596 High Court files between 2008 and 2013 were read to establish various 
aspects of facilitation, namely the prevalence of facilitation clauses in divorces involving 
children; who generally acts as facilitator; what experience is required; and who is tasked with 
the appointment of a facilitator if the parents cannot agree on a specific person. These aspects 
are dealt with later597 after the process involved in obtaining the court roll data and the 
questionnaire data has been explained. 

5.23.1 Process involved in obtaining the court roll data 

A request was sent to the Chief Registrar of the Western Cape High Court on 15 February 2013 
for permission to have access to the court files.598 The request for access to the court files was 
met with resistance: only after many requests and letters to various officials in the then 
Department of Justice and Constitutional Development,599 including the Office of the Family 

																																																													
592 Para 5.14.2 above. 
593 See Addendum C for a copy of the questionnaire. 
594 Previously available at www.famac.co.za, accessed on 17 July 2014. As at 18 March 2017, accredited 
facilitators are available at https://www.famac.co.za/accredited-facilitators, accessed on 18 January 2018. 
595 See chapter 6 para 6.5. 
596 Para 5.22.2 above. 
597 See para 5.25 below. 
598 See Addendum D for a copy of the letter to the Chief Registrar of the Western Cape High Court. 
599 In May 2014, the department was renamed the Department of Justice and Correctional Services. 
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Advocate and the Office of the Judge President of the Western Cape, permission for access to 
the archives of the Western Cape High Court was finally granted on 28 August 2013.600 

Two assistants were appointed to assist with the research. An LLM student from the University 
of the Western Cape was appointed on 13 November 2013 and, later in the process, on 24 
January 2014, an LLM student from the University of Stellenbosch. Prior to gaining access to 
the court files, both assistants as well as the researcher were required by the Chief Registrar to 
produce a clearance certificate from the South African Police Services confirming they had no 
criminal records. 

The court files are stored in rooms or archives in the Western Cape High Court building, more 
or less one room or archive per year. The court files are stored according to the date on which 
the action was lodged. For example, where an action or application was lodged in 2010 and the 
order was granted in 2012, the order would be filed in the 2010 archive. There are no separate 
archives for divorce orders. The files are arranged, first, according to the year that the case was 
lodged and, secondly, in order of case number. There are usually ten case files per box. Each 
room allows for so-called ‘big files’, which refers to files that are too thick to be stored with 
other files in a box and that require their own box.601 

For each day that the court is in session, a court roll is produced. All the court rolls are stored 
in a separate room in chronological order. Divorces are usually grouped together towards the 
end of each court day. Until the end of September 2012, no computerised list of divorce cases 
to be heard on a specific day was produced and all the case numbers required for this research 
had to be copied by hand from the daily court roll. From October 2012 onwards, a computerised 
court roll could be obtained electronically;602 however, after comparing the computerised court 
roll of 2013 against the daily court rolls for 2013, it was found that the computerised list for 
2013 was frequently incomplete, with entire days simply not captured. It was therefore decided 
to rely on the daily court roll rather than the computerised roll. 

The first research assistant started on 13 November 2013. Her first task was to copy the case 
numbers of each day’s court roll in a book. The complete case number comprises the case 
number, for example 1234, followed by a backslash (/) and the year in which the summons was 
issued, for example 2010. The 2010 court roll would therefore contain case numbers dated 
from 2010 backwards and these case files would be stored in the archives of the year in which 
the case was first lodged.603 

Initially the case numbers were transferred onto sheets which the assistants would use to find 
the files. This process proved to be extremely time-consuming, because the case files on the 

																																																													
600 Permission was granted at a consultation with the Chief Registrar on 28 August 2013. 
601 All information regarding the archiving of court orders was obtained from the Chief Registrar of the Western 
Cape High Court as at November 2013. The so-called ‘big files’ were not stored by case number and were 
sometimes found in an annex to the archive. 
602 SAFLII, Court Roll: Western Cape High Court (Cape Town), available at 
http://www.saflii.org/za/other/ZAWCHCRolls/, accessed on 14 January 2018. 
603 The data collected in this way could be analysed to determine the average time between lodging an application 
and the eventual granting of a divorce in the Western Cape High Court. 
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sheets were not in any particular order and the assistants would constantly have to move 
between the different archive rooms. It was then decided that the complete case numbers (case 
number and year of lodging the case, for example 1234/2010) of all the court rolls for a specific 
year, for example 2010, would be captured and sorted firstly by year and then by case number. 
The worksheets thus produced saved time in that the research assistants had all the cases of a 
specific year (which could be found in one room or archive), all grouped together in numerical 
order making the search for the files much more efficient. 

Once a file was found, the following details were written down on the printed worksheet:604 

• Was the case indeed a divorce? 

• If yes, were there minor children involved? 

• If yes, was provision made for the appointment of a facilitator?605 

• If yes, was a specific person appointed as facilitator? 

• If no specific person was appointed, what was the profession of the facilitator if one 
were to be appointed, for example a psychologist, social worker or a family law 
practitioner, and was any experience required? 

• Which organisation or person was tasked with the appointment of the facilitator where 
no name was provided and in the event that the parents could not agree on a 
facilitator?606 

If a case number did not reflect a divorce, this was noted on the worksheet and the assistant 
would check whether the case number were copied correctly. In the event that the case was 
withdrawn from the roll or if the case file was missing, empty or incomplete, a second and third 
search was conducted on different days at least one week apart. Before the second search was 
conducted, the case number was checked against the court roll for correctness. If the number 
was found to be incorrect, but resembled another number, the other number was noted down 
and the file was drawn. Any duplicate files were eliminated. A duplicate would occur when a 
particular case was heard on different dates and was postponed until the final hearing. In this 
way, over a period of approximately six months, 10 077 files were read. The final search was 
conducted on 14 May 2014. 

A similar search was conducted in the Western Cape Civil Regional Court files of 2013.607 No 
court rolls are produced in the Civil Regional Court and divorces are filed separately according 
to the date the divorce order was issued. Permission to enter the Regional Court files was 

																																																													
604 A copy of the completed worksheets is available from the author upon request. 
605 Between 2008 and 2013, there were two court orders which made provision for the appointment of a facilitator 
where no children were involved. In both these orders the facilitator was tasked with the resolution of proprietary 
disputes. 
606 The facilitation clause usually stipulated that where no agreement could be reached regarding the appointment 
of a facilitator, an organisation or a body such as FAMAC or the Cape Bar Association would make the 
appointment. See also Addendum A para 1.1. 
607 See para 5.22.2 above. 
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granted immediately by the Regional Court President: Western Cape, presumably as a result 
of the fact that permission had already been obtained to search the High Court files. Permission 
was given at a consultation and was followed up with an e-mail.608 As indicated above, the 
research in this thesis was limited, however, to the High Court divorce orders.609 

5.24 COMBINATION OF QUANTITATIVE AND 
QUALITATIVE DATE: QUESTIONNAIRE SENT TO 
FACILITATORS IN THE WESTERN CAPE 

As stated above,610 the questionnaire was developed with a view to answering the research sub-
questions and to assist in laying the foundation of a knowledge base on parenting coordination 
in the Western Cape.611 

5.24.1 Process involved in obtaining the questionnaire data 

A draft questionnaire was prepared based on the researcher’s personal knowledge and 
experience of parenting coordination. It was piloted to ensure that the final questionnaire 
addressed the most important aspects of parenting coordination. Ten semi-structured 
interviews with facilitators were conducted for this purpose. A letter was sent to ten randomly 
selected FAMAC-registered facilitators,612 requesting an interview and listing the questions 
that would be raised.613 All ten facilitators agreed to be interviewed. All of the appointments 
took place towards the end of 2013 and the beginning of 2014, with each interview lasting 
approximately one hour. All interviews were conducted by the researcher. Participants were 
asked to consider questions under the following headings: 

• their experience as a facilitator;614 

• the types of disputes that they had been required to resolve; 

• process; 

• difficulties and problems experienced with facilitation; 

• resignation; and 

• the future of facilitation. 

																																																													
608 See Addendum E for a copy of the e-mail received from the Regional Court president. 
609 See para 5.22.2 above. 
610 Para 5.22.3 above. 
611 See chapter 1 para 1.3 for the research questions. 
612 From the list of PCs obtained at FAMAC ‘Trained facilitators’ on 17 October 2013, available at 
www.famac.co.za, accessed on 17 October 2013. FAMAC started accrediting facilitators only in late 2014, and 
hence the term ‘registered failitators’ is used here. 
613 See Addendum F for a copy of the letter and questions sent to the ten randomly selected facilitators. 
614 The term ‘facilitator’ was used during the interviews and is therefore replicated here. 
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The final questionnaire was based on the input from the ten semi-structured interviews and the 
personal knowledge and experience of the researcher. The final questionnaire was sent on 17 
July 2014 to all facilitators registered with FAMAC at that time, which came to a total of 38 
facilitators.615 Through reading the court orders and via word of mouth and informal 
discussions with colleagues, a further 17 names of people who have acted as facilitators, but 
who were not registered with FAMAC when the questionnaire was sent out, were added to the 
list. A total of 55 questionnaires were distributed and a total of 45 were returned. Table 4 below 
reflects the number of questionnaires issues and returned. 

 

Table	4:	Number	of	questionnaires	issued	and	returned	

 Number sent Number returned % returned 
FAMAC 38 36 94.74 
Other 17 9 52.94 
TOTAL 55 45 81.82 

 

The return rate of the FAMAC members can be regarded as high and the return rate by the non-
FAMAC facilitators as average.616 It is suggested that an explanation for a high return rate 
should be provided.617 All the facilitators registered with FAMAC are known to the researcher 
and it is likely that they may have considered it worthwhile to participate in the research since 
many facilitators have expressed concerns and difficulties with certain aspects of facilitation at 
meetings and during discussions with her.618 In pursuance of what Baruch refers to as 
‘promotional activity’ which can enhance the return rate, three reminders were sent: the first 
one seven days after the first request and two further reminders one month apart.619 The first e-
mail was a bulk request to 50 facilitators, 38 of whom were FAMAC members. The second 
request was a reminder, sent to those recipients who had not yet responded to the initial request 
and included five additional non-FAMAC facilitators who were added to the list. The third and 
fourth requests were personalised, that is, sent to individual recipients as opposed to a bulk 
reminder. Personalising was found to be effective in increasing the return rate in a study 
conducted by Sahlqvist et al.620 Of the 45 returned questionnaires, some were not usable as 
they were either incomplete or answered incorrectly. The responses to each question in the 
questionnaire are analysed and discussed in the sections below, with the number of unusable 
questionnaires indicated where applicable. 

																																																													
615 Previously available at http://www.famac.co.za/component/contact/category/facilitators, as accessed on 1 July 
2014. The website has since changed and this specific web address is no longer available. 
616 Baruch Y, ‘Response Rate in Academic Studies – A Comparative Analysis’ Human Relations (1999) 52(4) 
429. 
617 Baruch Y, (1999) supra 434 
618 FAMAC holds bi-monthly meetings where case studies and other aspects of facilitation are discussed. See also 
para 5.14.1.2 above. 
619 Baruch Y, (1999) supra 434. 
620 Sahlqvist S, Song Y, Bull F, Adams E, Preston J and Ogilvie D, ‘Effect of Questionnaire Length, 
Personalisation and Reminder Type on Response Rate to a Complex Postal Survey: Randomised Controlled Trial’ 
BMC Medical Research Methodology (2011) 11:62 8. 
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5.25 FINDINGS AND ANALYSIS OF THE COURT ROLL 
DATA 

Table 5 reflects the court roll data for 2008-2013 obtained from the archives of the Western 
Cape High Court. 

Table	5:	Court	roll	data	for	2008-2013	
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2008 1 973 1 850 123 6.23 935 50.46 328 35.10 
2009 1 687 1 528 159 9.43 739 48.36 375 50.74 
2010 1 659 1 537 122 7.35 799 51.98 470 58.82 
2011 1 717 1 603 114 6.64 829 51.72 543 65.50 
2012 1 689 1 591 98 5.80 850 53.46 590 69.41 
2013 1 352 1 261 91 6.73 673 53.37 460 68.35 
TOTAL 10 077 9 370 707  4 825  2 766  
Average 
over 6 
years 

 1 562    804 51.56621 461 57.99 

 
Column 2, ‘total files read’, reflects all the case numbers that appeared on the daily court roll 
for the specific year under the heading ‘divorces’, and column 3 reflects the number of 
divorces granted in a specific year. Column 4 reflects the files which were excluded because 
the cases were either not divorces, the case was withdrawn, the file was empty or incomplete 
or because the files remained missing after the third search.622 

Table 5 shows that, since 2009, more than half the divorce orders where minor children were 
involved had included a facilitation clause. This data suggests that there are indications that in 
the Western Cape the inclusion of a facilitation clause may have become the norm rather than 
the exception in divorces where minor children are involved. 

In order to estimate whether the trend found in the court roll data between 2008 and 2013 
continued after 2013, it was decided to make use of information provided by the facilitators 
who completed the questionnaire.623 The responses in the questionnaire indicated that the 
respondents had been appointed as facilitators by FAMAC around 20 per cent of the time.624 
Accordingly, data were obtained from FAMAC on the number of facilitators it625 appointed by 
2011 to 2016 in order to estimate the total number of facilitation clauses included in divorces 
where minor children were involved during these years. The figures are shown in Table 6. 

																																																													
621 These percentages are very close to the national percentages as provided by Statistics South Africa, available 
at http://www.statssa.gov.za/publications/P0307/P03072012.pdf, accessed on 14 January 2018. 
622 See para 5.23.1 for more information regarding the process involved in obtaining the court roll data. 
623 See para 5.26.2.2 below. 
624 Ibid. 
625 All information in the way of FAMAC figures and statistics wwas obtained from the FAMAC secretary, as at 
May 2017. 
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Table	6:	Estimate	of	facilitation	clauses	included	in	divorce	orders	between	2011	and	2016	
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2011 804 34 20  170 (estimate) 21.14 
2012 804 63 20  315 (estimate) 39.18 
2013 804 61 20  305 (estimate) 37.94 
2014 804 106 20  530 (estimate) 65.92 
2015 804 103 20  515 (estimate) 64.05 
2016 804 98 20  490 (estimate) 60.94 

 

The figures in Table 6 may underrepresent the actual number of facilitation clauses included 
in divorce orders, since it is possible that not all parents who included a facilitation clause in 
their divorce order actually required facilitation and triggered the appointment of a facilitator 
by FAMAC. The estimated number of facilitators appointed therefore only reflect those cases 
where parents actually have requested facilitation. A possible explanation for the discrepancy 
between the estimated figures between 2011 and 2013 and the actual figures obtained from the 
court roll data could be that the questionnaire, which was sent out in 2014, reflected the 
appointments made by FAMAC in 2014 only. Secondly, it may be that parents have relied 
increasingly on FAMAC to appoint their facilitator, as is suggested by the increase in the 
number of facilitators appointed by FAMAC. 

Based on the figures provided for 2011-2013 in Table 5 as well as the estimated figures 
provided for 2014-2016 in Table 6, it is accepted for the purposes of this research that the 
number of facilitation clauses included in divorce orders where minor children are involved 
issued in the Western Cape High Court has remained above 60 per cent since 2011. 

5.25.1 Who is appointed as facilitator? 

Sixty-four out of a total of 2 766 court orders were excluded from this analysis because a 
question was either left blank (50 orders) or there were invalid entries (nine orders); a further 
five were excluded because, although the name of the facilitator was given, the person was not 
known to the researcher and, despite attempts made to discover what the profession of the 
facilitator was, it was not possible to determine this.626 

5.25.1.1 Description of the professions of persons appointed as facilitators 

Table 7 below summarises the professions of people appointed as facilitators between 2008 and 
2013.627 

																																																													
626 See para 5.25.2.1 below. 
627 Data entries made on the worksheets (see para 5.23.1 above) that were classified as neither a mental health nor 
a legal practitioner (the entry was left blank), or classified into multiple inconsistent profiles (for example ‘legal’ 
and ‘both’) were considered invalid entries and ignored for the purposes of this research. These entries were  
<2.5% of the dataset and can therefore be omitted. A detailed list of excluded entries is available from the author 
upon request. 
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Table	7:	Professions	of	people	appointed	as	facilitators	between	2008-2013	

YEAR  PROFESSION 
 Mental health 

professional 
only 

Legal 
professional 
only 

Choice of 
either 
profession 

Facilitator or 
Mediator 
(facmed) 
 

TOTAL 

 No. % No. % No. % No. %  
2008 41 12.89 10 3.14 61 19.19 206 64.78 318 
2009 53 14.32 13 3.51 76 20.54 228 61.62 370 
2010 74 15.85 14 3.00 96 20.56 283 60.60 467 
2011 86 16.04 14 2.61 152 28.36 284 52.99 536 
2012 88 15.60 18 3.19 190 33.69 268 47.52 564 
2013 50 11.19 26 5.82 126 28.19 245 54.81 447 
Total 392  95  701  1514  2702 

 

In the second column, ‘mental health practitioners’ included psychologists, social workers and, 
in one or two instances, psychiatrists. In the third column, ‘legal practitioners’ included 
attorneys who are family law practitioners and/or advocates. With regard to persons appointed 
in the fourth column, ‘facilitator or mediator’, the court order referred merely to the 
appointment of a ‘facilitator’ or a ‘mediator’ with no further requirements with respect to 
professional qualifications. Frequently a court order would refer to the appointment of a 
facilitator ‘who shall be a mediator’.628 

The trends in the appointment of the four groups of professionals – namely, mental health 
practitioners (mental), legal practitioners (legal), a choice of either a mental health or a legal 
practitioner (either) or choice of either a facilitator or a mediator (hereafter contracted as 
‘facmed’) appointed as facilitator – is depicted in Figure 1. This graph shows a line plot of the 
four groups of professionals over the six-year period from 2008 to 2013. 

																																																													
628 Permission to make copies of the court orders was refused by the Chief Registrar of the Western Cape High 
Court. 
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Figure 1: Trend in appointing facilitators by profession 

	

From the graph, it is clear that the majority of court orders require that a facilitator or a mediator 
(facmed) is appointed. The number of cases where a facilitator or a mediator was to be 
appointed was always more than that of the other professions. The appointment of a mental 
health professional is preferred to that of a legal professional, but a choice between either 
profession is preferred over the appointment of one of the professions only. An explanation 
may be that the actual profession of the facilitator is deemed less important than the fact that 
the individual tasked with the role of facilitator is a facilitator or mediator, which in turn implies 
possession of an adequate level of competence and experience. 

5.25.1.2 Appointing a facilitator by name 

In each year from 2008 to 2013, the number of people referred to specifically by name in each 
profession was plotted as a percentage of the total number of facilitation appointments in each 
profession. Five names were excluded because it was not possible to identify their professions. 
Included in the line plot in Figure 2 below is the grand total percentage of facilitators named in 
a given year across all professions (‘grand’). The line representing ‘either’ refers to court orders 
where the name of both a legal and a mental health professional were given. 
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Figure 2: Trend in appointing facilitators by name 

	

As can be seen from Figure 2, there is a substantially higher proportion of people appointed by 
name in the legal profession than in any other profession. This may be as a result of the fact 
that legal professionals acting as facilitators are a relatively small group of people who are 
likely to be known to most attorneys practising in the field of family law and who draft the 
consent papers or settlement agreements that include the facilitation clauses. 

Whilst appointment of people by name in the mental health and legal professions is relatively 
high, the total number of facilitators appointed by name as a percentage of the total number of 
facilitators appointed is comparatively low.629 

It appears that the appointment of a facilitator falls on the shoulders of the co-chairs of FAMAC 
in the overwhelming majority of cases where the parents cannot come to agreement regarding 
a facilitator or where a facilitator has resigned or been removed by order of court.630 It is 
surprising that more time is not spent on deciding on a particular person to act as facilitator at 
the time of the drafting of the court order, since this is likely to save time when the parties need 
a facilitator.631 At the same time, however, it has to be borne in mind that it is possible that, at 

																																																													
629 At an average of nine per cent of all facilitator appointments. A detailed list of the individuals named in each 
year and for each category of profession is available from the author upon request. 
630 With the exception of seven court orders (five requesting the Cape Bar Association, and two requesting 
FAMSA, to appoint the facilitator), all the court orders stated that FAMAC should appoint a facilitator in the 
event that the parents could not agree. 
631 See para 5.26.2.2 below. 
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the time of the appointment of a facilitator, couples may find it difficult to agree on anything 
and this would include the appointment of a specific facilitator. 

It is noteworthy that when a person in the ‘facmed’ category is appointed, neither name nor 
experience nor affiliation is required in almost all of these appointments,632 leading to the 
supposition that once a person is referred to as a facilitator or a mediator there may be an 
assumption of appropriate knowledge, prior experience and affiliation. 

5.25.2 Experience, accreditation as a mediator and affiliation 

In addition to the professions of the appointed facilitators referred to above,633 the court orders 
made provision for the following requirements for facilitators: 

• ‘[e]xperience in working with children and families in the context of disputed care’634 
(hereinafter abbreviated as ‘c&f experience’), with or without a specific number of 
years of experience stipulated; 

• accreditation with FAMAC or a similar organisation; and 
• experience in a profession (mental health, legal or mediation). 

Below is a distribution of the accreditation and experience required for the different 
professional profiles as stipulated in the court orders from 2008 to 2013.635 

5.25.2.1 Requirements for mental health professionals appointed as facilitators 

Figure 3 provides a breakdown of the number of years of c&f experience, professional 
experience and/or a requirement for accreditation with FAMAC or a similar organisation for a 
person to be appointed as facilitator. 

																																																													
632 See para 5.25.2.4 below. 
633 See para 5.25.2.1 below. 
634 This phrase was taken verbatim from the court orders. 
635 Certain entries on the worksheets (see para 5.23.1 above) had more than one recorded value for required 
experience. For these entries, the lower of the two values was used. Certain entries indicated that four years of 
experience were required. This was changed to five years, since the ‘four years of experience’ column was not 
available for every year of data collection. Both these groups of entries were, however, negligible (less than 0.3 
per cent). 
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Figure 3: Requirements for mental health practitioners 

	

From the line plot above, it is evident that in those instances where c&f experience was 
required, five years’ experience was generally required (c&f and 5). Where mediation 
experience was required, there was a slight trend towards having at least five years of 
experience (Med and 5). Experience as a mental health professional was hardly ever required 
(No Accr and 0), but where experience as a mental health professional was required, this 
peaked at five years (No Accr and five). Accreditation with FAMAC or a similar organisation 
was not often required (FAMAC and 0, FAMAC and 3). Figure 3 shows that, where the court 
order required professional experience or additional experience, such as c&f experience or 
mediation experience, of a mental health practitioner facilitator, five years was generally 
regarded as sufficient. 

5.25.2.2 Requirements for legal professionals to be appointed as facilitators 

For legal professionals appointed as facilitators, there appeared to be a less diverse set of 
accreditation and experience combinations than for mental health professionals,636 as can be 
seen in Figure 4. 

																																																													
636 See para 5.25.2.1 above. 
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Figure 4: Requirements for legal practitioners 

	

As seen by the single large spike on the line plot in Figure 4 above, the majority of cases 
required no accreditation and no experience (No Accr and 0) when a legal professional was 
appointed as facilitator. Similar to the mental health professionals appointed as facilitators, 
where c&f experience was required of legal practitioners, five years seemed to be sufficient 
(c&f and five). 

5.25.2.3 Requirements for a choice of either a mental health or legal professional to be 
appointed as facilitator 

Figure 5 below shows the experience and accreditation requirements when a facilitator who 
can be either a mental health or legal practitioner is to be appointed. 
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Figure 5: Requirements for either mental health or legal practitioners 

	

The line plot in Figure 5 above shows several noticeable spikes. In the majority of cases in all 
years, no accreditation and no experience (No Accr and 0) were required, followed by five and 
ten years of experience. The second most sought-after combination is that of five years’ c&f 
experience (c&f and 5). 

5.25.2.4 Requirements for the appointment of either a facilitator or a mediator (facmed) 

The line plot in Figure 6 depicts the accreditation and experience required when the court order 
stipulates that a facilitator or mediator (‘facmed’) be appointed. 
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Figure 6: Requirements for facmed 

	

The line plot in Figure 6 above is very clear, with only one significant spike consistent over all 
six years with no accreditation and no experience required for the appointment of a facilitator 
or mediator (‘facmed’). 

5.25.2.5 Summary 

Since the combination of no experience and no accreditation was the most frequently occurring 
combination for all four categories of facilitators, namely mental health practitioners (mental), 
legal practitioners (legal), a choice of either profession (either) or a facilitator or mediator 
(facmed), it may be useful to see how this varies among the four categories of professions 
appointed as facilitators. Figure 7 below provides a summary of the accreditation and 
experience (No Accr and 0) requirements of the four categories of facilitators. 
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Figure 7: No accreditation and 0 years of experience required 

	

The spikes in the four-line plots in Figure 7 above appear to be consistent over the six years in 
which the data were gathered. This could imply that the trend measured in these line plots 
might remain constant going forward. The percentages on the line plot in this figure are 
relatively high, which indicates that in a large number of cases the person appointed as 
facilitator was not required to have any experience or accreditation with any organisation 
irrespective of his or her profession. This position spikes in 2012 for all four categories of 
professions appointed. 

Where the court order makes provision for the appointment of a facilitator or a mediator 
(facmed) with no experience or accreditation required, a possible explanation may be that it is 
implied that these professionals already have experience in their other professions, the majority 
of which are likely to fall within the mental health and legal professions. 

These results, however, provide support for De Jong’s concerns about the lack of training and 
standardisation with regard to facilitation.637 These results are also contrary to the proposals in 
the Guidelines regarding professional experience and accreditation with organisations such as 
FAMAC.638 

																																																													
637 See para 5.14 above. 
638 See para 5.16 above. 
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5.25.3 Summary of the findings of the court roll data 

Since 2009, more than half of all divorce orders issued in the Western Cape High Court 
involving minor children included a facilitation clause.639 The traditional professions involved 
in facilitation appear to be mental health practitioners (psychologists and social workers) and 
legal practitioners. Where professions are indeed referred to, it is most commonly the case that 
parties to a divorce can choose to appoint either a mental health or legal practitioner as their 
facilitator.640 However, in the majority of court orders no traditional profession is referred to; 
instead, the order requires the appointment of a ‘facilitator’ or a ‘mediator’ (facmed), with no 
specific experience or accreditation being required.641 The assumption might be that someone 
who acts as a mediator or a facilitator is likely to have a professional background and a number 
of years of experience, but this cannot simply be presumed to be so and raises serious concerns 
about the standards of practice for facilitation.642 

When a facilitator is appointed by name, it is likely that the attorneys involved in drafting the 
consent papers or settlement agreements know the individual concerned and are therefore in 
agreement that he or she is suitably qualified.643 Naming the facilitator in the court order also 
reduces the time spent on finding a facilitator once one is needed. However, in the majority of 
cases644 the facilitator is not named, and it is left up to the parties either to find a facilitator on 
whom they can agree, or to approach FAMAC to appoint someone to this role,645 all of which 
may take some time and lead to delays in the resolution of a dispute. One of the advantages of 
parenting coordination is its prompt resolution of disputes,646 but if, at the time the dispute 
arises, parents have to scramble around to find a PC, this may well defeat the purpose, inasmuch 
as delays in resolving a dispute work against the best interests of the children concerned.647 

5.26 FINDINGS AND ANALYSIS OF THE FACILITATOR 
QUESTIONNAIRES 

The questionnaires sent to facilitators consisted of 35 questions entailing a combination of 
forced-choice and open-ended responses.648 As stated above, the questionnaire refers to 
‘facilitators’ and ‘facilitation’, given that those were the prevailing usages at the time.649 
Moreover, the questionnaire was also sent out prior to the establishment of the task force that 

																																																													
639 The figure is 50.74 per cent: see para 5.25 Table 5 above. 
640 See para 5.25.1.1 above. 
641 See para 5.25.2.4 above. 
642 See para 5.16 above. 
643 See para 5.25.1.2 above. 
644 More than 90 per cent. See also para 5.25.1.2 above. 
645 FAMAC is the organisation most often tasked with the appointment of a facilitator where the parties cannot 
agree on whom they want to appoint. 
646 See para 5.20.1 above. 
647 See para 5.11 above. 
648 See Addendum C for a copy of the questionnaire. 
649 The terms ‘facilitator’ and ‘facilitation’ are currently still used in court orders issued in the Western Cape High 
Court. 
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recommended the term ‘parenting coordination’ be used.650 In the questionnaire sent out to the 
respondents, certain words were typed in bold for emphasis. The questions are reproduced in 
footnotes with the same words typed in bold as was the case in the original questionnaire. 

The questions have been grouped together as follows: 

• Group 1: Factual information regarding the training received, the year of first 
appointment and the professions of the facilitators (Questions 1 to 3). 

• Group 2: The appointment of the participants, including the number of times each 
facilitator had been appointed, how they were appointed and at what stage of the 
divorce they were appointed (Questions 4 to 6). 

• Group 3: Clients’ understanding of facilitation (Question 7). 

• Group 4: Types of disputes referred for facilitation (Questions 8 to 10). 

• Group 5: The dispute resolution process (Questions 11 to 15). 

• Group 6: Difficulties encountered in the facilitation process (Questions 16 to 18). 

• Group 7: Complaints against facilitators (Questions 19 to 25). 

• Group 8: Circumstances in which a facilitator should be appointed (Questions 26 and 
27). 

• Group 9: Respondents’ personal experiences of facilitation (Questions 30 to 35). 

5.26.1 Group 1: Information about training received, year of first 
appointment and professions of the facilitators 

5.26.1.1 Question 1 - Year of completion of FAMAC facilitation training651 

The majority652 of respondents had completed the FAMAC facilitation training.653 Prior to 
2014, anyone who completed it would be listed on the FAMAC website. The change in 
accreditation requirements made by FAMAC in 2014654 may provide an explanation for the 
relatively low number of respondents who trained in 2014. FAMAC offered training in 2009, 

																																																													
650 The questionnaire was sent out in 2014, two years before the Guidelines were developed. See para 5.14.2 above 
for more information on the Guidelines. 
651 Question 1: In which year did you complete the FAMAC training? See para 5.14.1.2 above where the training 
offered by FAMAC is discussed. 
652 More than 80 per cent. 
653 This corresponds with the number of respondents who did not do the FAMAC training as reflected in Table 4. 
Three of the respondents did not actually do the training since they were responsible for writing the training 
programme and their responses were included in the 2009 training group. 
654 See para 5.14.1.2 above. 
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2012 and 2014.655 Of the total of 45 respondents, 21 completed the training in 2009, 12 in 2012, 
and three in 2014; nine did not complete the FAMAC training.	

5.26.1.2 Question 2 - Year of first appointment as facilitator656 

Two participants did not complete this question. Out of the 43 participants who completed this 
question, 37 were appointed from 2009 onwards. FAMAC offered the first facilitation training 
course in 2009, and it makes intuitive sense that the majority of participants registered as 
facilitators with FAMAC would start facilitating after they had received the relevant training. 
Six facilitators were, however, first appointed prior to 2009 and, since only 21 respondents had 
completed the training in 2009, a total of 22 respondents, reflecting 51.2 per cent of the 
respondents, had thus been appointed for the first time without having received any training.657 

5.26.1.3 Question 3 - Professional background of the facilitator658 

The professions of the respondents were more or less equally divided between legal 
practitioners and mental health practitioners. There were 24 legal practitioners and 21 mental 
health practitioners, of whom 13 were psychologists and eight were social workers. 

5.26.1.4 Summary 

The responses indicated that there was more or less an even spread between legal and mental 
health practitioners who completed the questionnaire, with the majority having attended the 
FAMAC facilitation training and started facilitating after 2009, which was the first year in 
which FAMAC offered facilitation training. Just more than half of the respondents had started 
facilitating before they received any training. 

5.26.2 Group 2: Appointment of the facilitators, including the number of 
times each facilitator had been appointed, how they were appointed and at 
what stage of the divorce they were appointed 

5.26.2.1 Question 4 - Number of appointments as facilitator659 

Respondents were required to select one out of five different intervals, namely ‘more than 100 
times’, ‘between 70 and 100 times’, ‘between 40 to 69 times’, ‘between 10 to 39 times’ and 
‘fewer than 10 times’. The number of times facilitators of the different professions, namely 
family law practitioners, psychologists and social workers, in each interval were appointed, is 
represented graphically Figure 8.660 For ‘All’, the intervals are presented as percentages of the 
sum total of all professions. 

																																																													
655 No training was offered in 2010, 2011 and 2013 due to lack of interest. A new revised  40-hour training 
programme was launched in September 2017; see para 5.14.1.2 above. 
656 Question 2: In which year were you first appointed as facilitator with the powers to issue a directive? 
657 These facilitators may have received training subsequent to their first appointment. 
658 Question 3: What is your professional background? 
659 Question 4: In how many matters have you been appointed as facilitator? 
660 One respondent did not answer this question. 
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Figure 8: Number of times facilitators in different professions were appointed 

	

All three professions differ from one another inasmuch as different intervals dominate in each 
one. For family law practitioners, just less than half661 of the respondents specified that they 
have been appointed less than 10 times (<10), which shows that few family law practitioners 
have been appointed very often as facilitators. However, slightly more than half662 of the 
psychologists surveyed were appointed between 10 and 39 times; furthermore, more than 
half663 of the social workers were appointed between 40 and 69 times. Only some family law 
practitioners and psychologists had been appointed more than 100 times.664 The pie charts for 
all the professions is summarised by the ‘All’ chart. 

The results of Question 2, dealing with the year of first appointment as a facilitator,665 were 
compared with the those of Question 4 dealing with the number of times a facilitator had been 
appointed. The results were as one would intuitively expect, namely that facilitators appointed 
more recently (2013 and later) had often666 been appointed in fewer than ten matters (<10), 
whereas those who were appointed for the first time longer ago (2008 and earlier) had been 
appointed in a greater number of matters. In fact, half of the facilitators who were appointed 
for the first time longer ago (2008 and earlier) had been appointed in over 100 matters. 

																																																													
661 The figure is 48 per cent. 
662 The figure is 54 per cent. 
663 The figure is 63 per cent 
664 The figures are 13 per cent and 8 per cent respectively. 
665 See para 5.26.1.2 above. 
666 The figure is 85.7 per cent of the time. 
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5.26.2.2 Question 5 - Ways of appointment667 

The response to this question was in the form of a count. Due to errors or omissions in the data, 
two methods were used to estimate the statistics.668 

• Method 1 ignores any problematic data.669 This amounted to an omission of eight 
respondents out of 45 participants.670 

• Method 2 attempted to estimate the problematic or missing values.671 In other words, 
the non-problematic values were used to estimate the eight ‘problematic’ values for 
each sub-question. These computed estimates or averages were then used as estimates 
for the previously ignored values (in Method 1) so as to make as best as possible use of 
all the information available. 

Figure 9 refers to pie charts developed using Method 1, while Figure 10 refers to those 
developed using Method 2. The outcomes of Method 1 and Method 2 are similar in most 
regards, except in respect of the profession of psychologist, where the estimates for Method 2 
were less heavily weighted towards ‘FAMAC’ and more heavily weighted towards ‘Name’ 
and ‘Agreement’. For social workers, there are no differences, since there were no omissions 
or errors in the data for social workers. 

																																																													
667 Question 5: Indicate the number of times you have been appointed by name, by FAMAC, or by agreement 
between the parties after the court order was issued. 
668 Original figures are available from the author upon request. 
669 Such as cases where respondents answered ‘?’ or ‘50%’ or ‘Yes’ or even ‘>50’ to a question that required an 
integer response. 
670 A detailed list of the omissions is available from the author upon request. 
671 This involved filtering the data in Question 4 (dealing with the number of times, expressed as intervals, 
practitioners were appointed) by using Method 1, in terms of which no ‘problematic’ entries were used, and 
computing averages for each way of appointment (namely by name, FAMAC or by agreement) for each group in 
Question 4. 
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Figure 9: Ways of appointment: Method 1 

	

 

Figure 10: Ways of appointment: Method 2 

	

Since the errors and omissions represent a relatively large portion of the sample size, it was 
decided that Method 2 provides a more accurate reflection of the responses to Question 5. The 
The ‘All’ pie chart in Figure 10 confirms that all three professions were similar as the ‘All’ pie 
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chart is similar to those of the individual professions. It can hence be concluded that most of 
the respondents were appointed by agreement,672 slightly fewer by name673 and even less, 
roughly a quarter of the respondents674 by FAMAC.675 

5.26.2.3 Question 6 - Stage of appointment as facilitator676 

Respondents were required to indicate the stage of their appointment as facilitator – that is 
before the final divorce order by agreement, before the final divorce order in terms of an interim 
order or only in terms of the final divorce order -  by selecting one out of five different intervals, 
namely ‘almost every time’, ‘often’, ‘about half the time’, ‘seldom’, and ‘almost never’. Figure 
11 plots the frequency with which facilitators were appointed in various stages of the divorce 
litigation. 

Figure 11: Stage of appointment as facilitator 

	

																																																													
672 The figure is 43 per cent. 
673 The figure is 37 per cent 
674 The figure is 20 per cent 
675 When FAMAC is requested to appoint a facilitator, it does so in terms of the stipulations of the court order and 
the parties have no say over who FAMAC will appoint. For example, where the court order makes reference to 
the appointment of a legal practitioner with five years’ experience, FAMAC cannot appoint a mental health 
practitioner even if one party requests it. FAMAC has developed a form to be completed by both parties which 
includes information regarding proof that the parties have attempted to come to agreement, previous facilitator 
appointments and preferred geographical area. 
676 Question 6: At what stage of the divorce litigation have you been appointed as facilitator? 

6.1 before the final divorce order by agreement between the parties 
6.2 before the final divorce order in terms of an interim order such as a Rule 43? 
6.3 in terms of the final divorce order? 
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It is clear that facilitators have been appointed most often by final divorce order.677 This is 
evident from the grey bar (6.3), which is concentrated towards the left of the chart. Facilitators 
have rarely678 been appointed before the final divorce order in terms of an interim order.679 
This is evident from the orange bar (6.2), which is concentrated at the extreme right of the 
chart.680 Facilitators are appointed less than half the time before the final divorce order by 
agreement between the parties.681 This is evident from the blue bar (6.1), concentrated towards 
the right of the chart. In the majority of cases, facilitators have therefore been appointed post-
divorce. 

5.26.2.4 Summary 

The majority of respondents had been appointed in a maximum of 39 matters.682 The number 
of times respondents were appointed correlated with the year when they were first appointed, 
in that those respondents who were appointed longer ago had been appointed in more matters. 
This indicates that once facilitators have been appointed, they tend to continue to facilitate; 
conversely, there is no indication of a drop-off rate, that is, where facilitators decide to stop 
facilitating. Since the literature has shown that facilitation (or parenting coordination) is 
stressful for the facilitators or PCs,683 this finding may be indicative that the respondents have 
received peer support and/or supervision.684 

It also appears that the majority of respondents were appointed either by agreement between 
the parties or by name, suggesting that, in the majority of cases, parties were able to agree on 
a particular facilitator either pre- or post-divorce.685 The court roll data indicate, in addition, 
that only a small percentage of facilitators were appointed by name,686 compared with a much 
greater percentage of respondents who were reportedly appointed by name.687 This could 
suggest perhaps that, when parties agreed on a particular facilitator pre-divorce, they did so 
because they anticipated they would require the services of the facilitator in the near future and 
did not want to spend time trying to reach agreement on who their facilitator whould be or 
approaching an organisation like as FAMAC to appoint one for them. 

																																																													
677 That is, ‘about half the time’, ‘often’, ‘almost every time’. The percentages of these three categories, when 
added together, amount to 83.73 per cent, indicating that in 83.73 per cent of cases, facilitators were appointed 
post-divorce. 
678 That is, ‘seldom’ or ‘almost never’. The percentages of these two categories, when added together, amount to 
83.34 per cent, indicating that in 16.66 per cent of cases facilitators were appointed in terms of an interim order 
such as a Rule 43 application. 
679 For example, an order in terms of a Rule 43 application. 
680 That is, ‘seldom’ or ‘almost never’. 
681 That is, ‘about half the time’, ‘seldom’, ‘almost never’. The percentages of these three categories, added 
together, amount to 83.72 per cent, indicating that in 16.28 per cent of cases, facilitators were appointed by 
agreement pre-divorce. 
682 A total of 73 per cent of all respondents were appointed the categories of ‘less than 10 times’ and ‘between 10 
and 39 times’. See also Figure 8 above. 
683 See para 5.5.5 above. 
684 See also the responses to Question 28 in para 5.26.9.1 below with regard to respondents’ willingness to continue 
with facilitation. 
685 At almost 80 per cent of the time. See also Figure 10 above. 
686 See para 5.25.1.2 above. 
687 The figure is 36.66 per cent. See para 5.26.2.2 below. 
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Lastly, the majority of facilitators were appointed in terms of a divorce order, therefore post-
divorce – a finding that lends credence to the notion that facilitation is mainly a post-divorce 
dispute resolution mechanism.688 

5.26.3 Group 3: Clients’ understanding of facilitation 

Question 7 - Clients’ initial understanding of facilitation689 

This question was included specifically because facilitation is a fairly new process and there 
has been concern that parties do not fully understand the facilitation process, the facilitator’s 
powers, or the limitations of facilitation. Most facilitators690 reported that the parties do not 
have a clear understanding of the process prior to their first meeting. Parties’ lack of 
understanding has implications for the practice of facilitation in that facilitators may have to 
allow sufficient time for explaining the process before the first dispute can be heard.691 

5.26.4 Group 4: Types of disputes referred for facilitation 

5.26.4.1 Question 8 - Types of disputes referred to facilitation692 

	

Figure 12 relates to Question 8.1 and plots the frequency with which facilitators have been 
required to resolve maintenance disputes. 

 

																																																													
688 See Figure 11. See also para 5.12 above for definitions of parenting coordination. 
689 Question 7: Do clients have a clear understanding of the facilitation process prior to their first meeting with 
the facilitator? 
690 Seventy-five per cent of the respondents. 
691 See further Guideline 9.5. 
692 Question 8: What types of disputes are facilitators required to resolve? 

8.1 Maintenance 
8.2 Contact 
8.2.1 primary residence 
8.2.2 regular weekly contact 
8.2.3 holiday contact 
8.3 Joint decision-making other than contact. 
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Figure 12: Inter-respondent comparison for maintenance 

	

Family law practitioners seem to be commonly exposed to resolving maintenance disputes, 693 
while psychologists are less exposed to them694 and social workers even less so.695 In fact, only 
half of all social workers surveyed had dealt with maintenance cases. It is also clear that the 
line representing all facilitators surveyed is slanted downwards, implying that more facilitators 
surveyed had been exposed to maintenance disputes than had not. 

For disputes about contact, the subject-matter of the next subquestion,696 all but one facilitator 
had been required to resolve them. As such, there is little benefit in analysing all types of 
contact disputes grouped together, and the different types of contact disputes697 are analysed 
separately. 

Figure 13.1 relates to Question 8.2.1 and plots the frequency with which facilitators have been 
required to resolve primary residence disputes. 

																																																													
693 The figure is 79.2 per cent. 
694 The figure is 61.5 per cent. 
695 The figure is 50.0 per cent. 
696 Question 8.2. 
697 That is, primary residence (Question 8.2.1), regular weekly contact (Question 8.2.2) and holiday contact 
(Question 8.2.3). 
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Figure 13.1: Inter-respondent graph for primary resident contact 

	

This figure illustrates that the majority of facilitators, and all social workers, were required to 
resolve primary residence contact disputes.698 

Figure 13.2 relates to Question 8.2.2 and plots the frequency with which facilitators have been 
required to resolve regular weekly contact disputes. 

Figure 13.2: Inter-respondent graph for regular weekly contact 

	

	

																																																													
698 Question 8.2.1. 
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This figure shows that almost every facilitator surveyed had been required to deal with regular 
weekly contact disputes. 

Figure 13.3 relates to Question 8.2.3 and plots the frequency with which facilitators have been 
required to resolve holiday contact disputes. 

Figure 13.3: Inter-respondent graph for holiday contact 

	

This figure shows that almost every facilitator surveyed was required to deal with holiday 
contact disputes. From the three subcategories under ‘contact’, it is evident that fewer 
facilitators were required to resolve primary residence disputes than any other contact disputes, 
given that there were more ‘No’ responses in Figure 13.1 than in the other charts. 

Figure 14 relates to Question 8.3 and plots the frequency with which facilitators have been 
required to resolve disputes requiring joint decision-making other than contact. 



335	
	

Figure 14: Inter-respondent graph for joint decision-making other than 
contact 

	

As illustrated by this figure, virtually all respondents reported having been required to resolve 
joint decision-making disputes other than contact. This information is analysed further in 
relation to Question 9 below. 

5.26.4.2 Question 9 - Examples of disputes around joint decision-making (other than 
contact)699 

	

There were 68 responses in total, averaging at 1.5 responses per respondent. Only 59 responses 
were analysed, since nine responses referred to contact disputes.700 An analysis of the responses 
to this open-ended question revealed four general categories of joint decision-making other 
than contact. They are reflected in Table 8 and listed (i) to (iv) within it and in the discussion 
that follows.701 

																																																													
699 Question 9: If you replied ‘yes’ to 8.3, please provide no more than 3 examples of such disputes. 
700 As the question asked for ‘joint decision-making other than contact’, these responses were excluded. 
701 A summary of the raw data is available from the author upon request. 
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Table	8:	Disputes	around	joint	decision-making	other	than	contact	

Nature of dispute Frequency Percentage Sub-section 
School 24 40.68 i 
Medical 17 28.81 ii 
Relocation 7 11.86 iii 
Miscellaneous 11 18.64 iv 
Total 59 99.99  

i. Disputes around schooling and education (school) 

Disputes around schooling formed the largest group in this section. Twenty of the 24 disputes 
about schooling were about the choice of school. Two were about extra-mural activities; one 
was about attending day care, and the other, attending university. Since joint decision-making 
involves major decisions regarding minor children, and the Children’s Act specifically lists 
education as one of the areas that would involve a major decision in respect of a child,702 it is 
to be expected that this is an area for potential conflict between parents. 

ii. Disputes around the physical and mental well-being of minor children (medical) 

The second-largest group concerned disputes relating to children’s physical or psychological 
well-being and differed with regard to the seriousness of the dispute. Two of the three most 
serious disputes were about whether or not the child should have an operation, and the third 
one was about whether or not an anaesthetic should be administered in the removal of a wisdom 
tooth. Two other disputes concerned medication for Attention Deficit Hyperactivity Disorder 
(ADHD).703 One respondent mentioned ‘Ritalin’;704 the other noted the parents had ‘strong 
opposing views in this regard’. Other medical disputes dealt with disputes involving the mental 
or social well-being of the children. One dispute related to help and support required by 
‘problem’ children; another dispute was about whether the child should receive therapy or not 
and, if so, who the therapist should be. Yet another was more general and concerned 
‘assessment/treatment by experts, i.e. psychologists, social workers’. 

iii. Disputes involving relocation within South Africa’s borders (relocation) 

Three of the seven relocation disputes involved relocation of one parent to a different province; 
three were within the same province and the final one did not specify the type of relocation. 
None involved the relocation of a parent to another country. It is presumed that the relocation 
of one parent – irrespective of whether the child was primarily resident with that parent – was 
likely to affect the child’s contact with one or both parents. 

iv. Miscellaneous disputes (miscellaneous) 

The fourth category of disputes about joint decision-making was termed ‘miscellaneous’, 
because there did not appear to be a common theme running through them. Two of the 11 

																																																													
702 Section 31(1)(b)(iv) of Act 38 of 2005. See chapter 3 para 3.3.3.5. 
703 ADHD is the accepted abbreviation of Attention-Deficit/Hyperactivity Disorder; DSM V (2013) 61. 
704 Ritalin (methylphenidate) is medication frequently prescribed for treating ADHD. See Kronenberger WG and 
Meyer RG, The Child Clinician’s Handbook (1996) 59. 
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miscellaneous disputes were about discipline. The others, listed once only, had to do with 
pocket money, third-party caregivers and transport, a passport, the safety of the children while 
in one parent’s care, travel plans outside South Africa, pets, the division of furniture, and 
mediation between members of a ‘blended family’.705 

5.26.4.3 Question 10 - Most frequently facilitated disputes706 

Each respondent was asked to list the type of dispute he or she was required to facilitate most 
often. Of the 45 respondents, nine listed more than one dispute and five were uncertain. The 
results are summarised in Table 9. 

Table	9:	Most	frequently	facilitated	disputes	

Type of dispute No. of responses % 

10.1 Contact and care 34 62.96 

10.2 Maintenance/money 9 16.66 

10.3 Parenting styles 3 5.56 

10.4 Parental responsibilities 1 1.85 

10.5 Communication 1 1.85 

10.6 Compliance with parenting plan 1 1.85 

10.7 Uncertain 5 9.26 

Total 54 99.99 

From the responses, it is clear that contact disputes occurred most frequently, followed by 
disputes about maintenance. These results correlate well with the responses to Question 8.707 

5.26.4.4 Summary 

By far the overwhelming majority of respondents were required to deal with contact disputes, 
which always involve children. This has implications for the training of PCs inasmuch as it is 
clear this should include relevant aspects of developmental psychology, attachment theory and 
family systems theory. Such training is necessary to inform PCs about developmentally 
appropriate contact arrangements for children taking into account the various attachments that 
the children may have as well as the family dynamics at play in a particular family.708 

It emerged, though, that legal practitioners were most often required to deal with maintenance 
disputes. This may be because family law practitioners are familiar with maintenance 

																																																													
705 A blended family is defined by the Cambridge English Dictionary as ‘a family that consists of two adults, the 
child or children they have had together and one or more children that they have had with previous partners’, 
available at https://dictionary.cambridge.org/dictionary/english/blended-family, accessed on 30 March 2018. 
706 Question 10: What type of disputes do you facilitate most often? 
707 See para 5.26.4.1 above. 
708 See also para 5.16.2 above for more information on additional specialised training for PCs. 
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requirements as provided by the Maintenance Act;709 but, once again, this has implications for 
the training of mental health PCs, who probably require additional training in this area.710 

It appears, furthermore, that disputes arise from joint decision-making provisions in parenting 
plans.711 Such disputes are most frequently a result of joint decisions regarding schooling and 
medical issues. PCs therefore need to ensure they are able to obtain relevant information from 
professionals with the appropriate educational and medical knowledge to assist them in 
resolving these types of disputes. Provision has been made for this in Guideline 9.9, which 
requires that the PC maintains a current list of relevant professionals for referrals or 
consultation.712 

5.26.5 Group 5: The dispute resolution process 

5.26.5.1 Question 11 – The switch from mediator to decision-maker713 

Respondents had to select one out of five intervals, namely ‘almost every time’, ‘often’, ‘about 
half the time’, ‘seldom’, and ‘almost never’ to indicate whether they perceive the switch from 
mediator to decision-maker as problematic. Figure 15 shows the responses to Question 11. 

																																																													
709 Act 99 of 1998 as amended, available at http://www.gov.za/documents/maintenance-act, accessed on 14 
January 2018. 
710 See para 5.16.2 above. 
711 Section 33(3) of Act 38 of 2005. See also chapter 3 para 3.3.3.5. 
712 See also AFCC guideline VI:C and BC guideline VIII-8.08 for similar requirements. 
713 Question 11: The facilitation process requires you to, in the first instance, attempt to mediate the dispute and 
should mediation prove to be unsuccessful, you are obliged to issue a directive. Do you experience the switch 
from ‘mediator’ to ‘decision-maker’ as problematic? 
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Figure 15: The switch from mediator to decision-maker 

	

This figure shows that the overwhelming majority of respondents indicated that they ‘almost 
never’714 or ‘seldom’715 experienced the switch from ‘mediator’ to ‘decision-maker’ to be 
problematic. According to respondents there would in general be no difficulty in making this 
change. Nonetheless, this does not appear to be the case when one when looks at the parents’ 
experience – the literature, along with anecdotal information, indicates that parents do find the 
switch problematic.716 This has implications for the training of PCs and their role and function 
in educating parents about the parenting coordination process.717 

5.26.5.2 Question 12 - Effectiveness of mediation as part of the facilitation process718 

Respondents were asked to select one of five intervals, namely ‘more than 90%’, ‘between 51 
and 90%’, ‘approximately half the time’, ‘between 10 and 49%’ and ‘less than 10%’ of the 
time to indicate the percentage of disputes that they have been able to settle by agreement. 
Figure 16 provides a breakdown of the responses to Question 12. 

																																																													
714 The figure is 58.1per cent. 
715 The figure is 30.2 per cent. 
716 See paras 5.9.2.4 (USA and Canada) and 5.20.2.1 (South Africa) above. 
717 See further chapter 6 para 6.6.2.7. 
718 Question 12: Please provide an indication of the percentage of disputes that you have been able to settle by 
agreement between the parties. 
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Figure 16: Inter-respondent comparison of rate of dispute settlement 

	

This figure shows that there are slight differences between social workers and the other two 
professions, and that the differences occur mainly in the ±50% (‘approximately half the time’) 
and the 10-49% (‘between 10 and 49%’) option blocks. This is clearly visible from the 
underrepresentation of the green bar in the ±50% option block and overrepresentation in the 
10-49% option block. These numbers show that social workers resolve disputes through 
mediation less often than lawyers and psychologists do. This could be an indication that, 
compared to facilitators who are psychologists or family law practitioners, facilitators who are 
social workers possibly spend less time attempting to mediate an agreement before making a 
decision. 

Generally, however, the facilitators surveyed were able to resolve more disputes than not 
through mediation, which is evident in the fact that the bars in Figure 16 are skewed and 
concentrate on the left. It would appear then that, but for a small percentage, the overwhelming 
majority of respondents were able to settle disputes by agreement between the parties – in other 
words, through mediation. 

A revealing comparison entails comparing years of experience (which was investigated in 
Question 2)719 with the frequency with which disputes were settled by agreement, that is, 
through mediation. Figure 17 below shows the percentage of times facilitators were able to 
settle disputes by agreement, correlated with the year they were first appointed as facilitators 
with the authority to issue a directive. One would presume that over time facilitators develop 

																																																													
719 See para 5.26.1.2 above. 
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and improve their conflict resolution skills and hence that those appointed longer ago would 
be more competent in resolving disputes through mediation than those with less experience. 

Figure 17: Distribution of question 12 based on question 2 responses 

	

However, according to the information presented in this figure, it is not the case, since recently 
appointed (and therefore least experienced) facilitators (2013 and later) were able to resolve 
the vast majority of cases720 a greater percentage of times than facilitators appointed in any 
other year. At the same time, those who had been appointed more recently were also the most 
likely to have resolved very few cases through mediation.721 

On further assessment, this is plausible as recently appointed facilitators will have attended to 
fewer cases than more experienced facilitators.722 With fewer conflicts attended to, one can 
expect more variability among resolved and non-resolved cases. Generally, all facilitators 
appointed in 2008 and earlier had half or more of their conflicts resolved through mediation. 
There is, however, no evidence to conclude that more experienced facilitators will resolve a 
greater percentage of cases through mediation than more recently appointed facilitators, as 
would perhaps otherwise be expected. 

5.26.5.3 Question 13 - Number of directives issued723 

Respondents were required to select one out of five intervals, namely ‘more than 100’, 
‘between 70 and 100’, ‘between 40 to 69’, ‘between 10 to 39’ and ‘fewer than 10’ to indicate 

																																																													
720 >90%. 
721 <10%. 
722 See para 5.26.2.1 above. 
723 Question 13: Please indicate the number of directives you have issued since you started facilitating. 
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the number of directives they have issued. The different professions’ responses to this question 
are set out in the pie charts in Figure 18. 

Figure 18: Number of directives issued 

	

 

The number of directives issued seems to vary more for social workers than for others. From 
this figure, social workers appear to have a diverse set of directives issued (large ‘slices’ for 
the different option blocks); in other words, there was a significant difference in the number of 
directives issued by individual social workers. Reponses by family law practitioners and 
psychologists, on the other hand, were concentrated in the same two option blocks. It is clear 
that the number of directives issued by family law practitioners and psychologists is less than 
39.724 The information in Figure 16,725 regarding the number of disputes resolved through 
mediation, is corroborated by Figure 18, which shows that the number of directives issued is 
skewed to the lower end (less than 39), as one would expect. 

5.26.5.4 Question 14 - Need for additional information/intervention(s)726 

In Question 14.1, respondents were required to select one out of five different intervals, namely 
‘almost every time’, ‘often’, ‘about half the time’, ‘seldom’, and ‘almost never’ to indicate how 

																																																													
724 Eighty-seven per cent of family law practitioners and 85 per cent of psychologists issued less than 39 directives. 
725 See para 5.26.5.2 above. 
726 Question 14: In order to assist you to resolve a dispute, the facilitation clause often empowers you to appoint 

a co-facilitator or request an assessment to assist you in coming to a decision. How often have you: 
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often they had to request/direct a contact and care assessment. The results are depicted in Figure 
19. 

Figure 19: Inter-respondent comparison in respect of the need for contact and 
care assessments 

	

	
From this figure, it is clear that the only respondents indicating that the number of times a 
contact and care assessment was requested/directed was ‘often’ or ‘almost every time’ were 
family law practitioners. The data for the mental health professionals were concentrated on the 
right end of the scale, with no responses indicating that such an assessment is required ‘often’ 
or ‘almost every time’. 

The responses also varied more for family law practitioners than for others. Figure 19 above 
shows that family law practitioners have a diverse set of responses (large ‘slices’ for different 
option blocks), whereas social workers and psychologists had their responses concentrated in 
two or three option blocks. What could account for the differences in the responses is the very 
high likelihood that mental health practitioners would have more knowledge of and experience 
in developmentally appropriate contact and care arrangements for young children than 
respondents in the other professions, and would therefore be less reliant on an assessment than 

																																																													
14.1 Requested/directed a contact and care assessment? 
14.2 Requested/directed a personality assessment? 
14.3 Appointed a co-facilitator? 
14.4 Other, please specify type and frequency. 

 



344	
	

a legal practitioner – who is, conversely, likely to have less knowledge of and training in these 
arrangements. 

In Question 14.2, which related to requesting or directing a personality assessment, respondents 
had to select one out of five intervals, namely ‘almost every time’, ‘often’, ‘about half the time’, 
‘seldom’, and ‘almost never’. The results are depicted in Figure 20. 

Figure 20: Inter-respondent comparison in respect of the need for personality 
assessments 

	

	
The figure shows that family law practitioners are the only respondents who said they requested 
or directed a personality assessment ‘often’. Nevertheless, the number of responses in this 
interval was relatively small727 compared to the other intervals; so, it is clear that the data for 
all professions were concentrated on the uncommon end of the scale – ‘seldom’ and ‘almost 
never’. 

Furthermore, the responses varied more in the case of family law practitioners than in that of 
the other professions. It is likely that family law practitioners are less knowledgeable about 
possible personality disorders than mental health practitioners and may have requested 
personality assessments out of caution. At the same time, mental health practitioners may be 
more confident that they can recognise and address personality disorders in parenting 

																																																													
727 In 8.7 per cent of cases. 
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coordination consultations and they would therefore less frequently request personality 
assessments. 

There is another possible explanation for the finding that, generally, personality assessments 
were not requested or directed across the professions. It may be that, if there were serious 
concerns around personality disorders in one or both parents, it is likely that a personality 
assessment would have been conducted prior to the finalisation of the parenting plan and the 
granting of the divorce order. 

Question 14.3 was about frequency of the need to appoint a co-facilitator. Respondents selected 
one out of five intervals, namely ‘almost every time’, ‘often’, ‘about half the time’, ‘seldom’, 
and ‘almost never’. Figure 21 shows the results. 

Figure 21:Inter-respondent comparison in respect of the appointment of a co-
facilitator 

	

	
As can be seen, the data are skewed to the right, indicating that most of the respondents have 
‘seldom’ or ‘almost never’ appointed a co-facilitator. One of the factors likely to be at play in 
these results is the additional cost involved in appointing a co-facilitator. 

Most respondents left the answer to question 14.4, namely the frequency of the need for other 
kinds of assistance or interventions, blank,728 and several of the respondents who wrote 
something ignored the instruction to specify a type of assistance other than the ones listed in 
																																																													
728 Eleven out of a total of 45 respondents answered this question. 
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questions 14.1-14.3. Only one included the frequency of other kinds of assistance he or she 
requested. The responses for other types of assistance yielded the following: 

• A blind assessment by a social worker or play therapist in the role of a co-mediator; the 
parents attend a joint session to receive oral feedback. 

• An input from a psychiatrist regarding treatment. 
• Feedback from teachers or therapists seeing the children. 
• An assessment regarding alcoholism and its treatment, the agent not specified; this 

respondent included an indication of frequency: ‘seldom’. 
• Assistance via ‘parenting coaching sessions’; this was phrased as a once-off event. 
• Medical assessments (more frequently than educational assessments). 
• Inputs from ‘collaterals’ such as the school or extended-family members. 

Due to the paucity of responses to Question 14.4, it is not possible to differentiate between 
them for frequency. Any type of assessment as well as the inclusion of a co-facilitator would 
involve additional costs to the parties. This may well have influenced the respondents in their 
decisions to request or direct assistance. 

5.26.5.5 Question 15 - Consultation with children729 

As discussed in chapter 3,730 sections 10 and 31 of the Children’s Act731 refer to the right of a 
child to participate in any matter concerning that child and that the views expressed by that 
child must be given due consideration. Section 31 of the Children’s Act refers specifically to 
the obligation on a holder of parental responsibilities and rights to ‘give due consideration to 
any views and wishes’ expressed by a child before a decision is made regarding a variety of 
aspects concerning that child, including contact with a holder of parental responsibilities and 
rights. Since the majority of disputes relate to contact,732 one would expect that a large number 
of respondents would consult with a child either directly, with the respondent talking to the 
child, or indirectly, with the respondent obtaining information about the child from a third 
party.733 

Respondents were required to select one out of five different intervals, namely ‘almost every 
time’, ‘often’, ‘about half the time’, ‘seldom’, and ‘almost never’ to indicate how often they 
consult with children directly. The results are shown in Figure 22. 

																																																													
729 Question 15: In a dispute involving a child or children, how often have you, in your role as facilitator, consulted 
with the child or children directly? 
730 Chapter 3 para 3.3.3.2. See also Addendum A para 1.3.3. 
731 Act 38 of 2005. 
732 See para 5.26.4.4 above. 
733 See chapter 3 para 3.3.3.2 for examples of direct and indirect child participation. 
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Figure 22: Inter-respondent comparison re frequency of consultation with 
children 

	

	
The figure above indicates that the responses given by social workers are most clearly different 
from the other professions since half of those surveyed have almost always consulted directly 
with a child. Furthermore, social workers consulted directly with children far more than family 
law practitioners or psychologists did. In fact, family law practitioners are the only profession 
in which there were respondents claiming to have ‘almost never’ consulted directly with 
children. It is evident, then, that social workers consult directly with children most often, 
psychologists less so and family law practitioners even less. If one groups the responses for 
‘about half the time’, ‘often’ and ‘almost every time’, social workers734 and psychologists735 
tend to speak to the children involved more so than legal practitioners do.736 One explanation 
for this could be that the latter, unlike psychologists and social workers, are not trained to speak 
to children and are thus hesitant to engage with them directly.737 

																																																													
734 The figure is 87.5 per cent of the time. 
735 The figure is 77.0 per cent of the time. 
736 The figure is 34.7 per cent of the time. 
737 See paras 5.8 (USA and Canada) and 5.19 (South Africa) above. 
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5.26.5.6 Summary 

Whereas the literature raises the switch from mediation to decision-making as a concern,738 the 
overwhelming majority of respondents did not regard it as problematic. It may be that this is 
an issue that is more problematic for the parents than the facilitator; if so, this has implications 
for how and the extent to which the facilitator prepares parents before the facilitation begins. 
The mediatory aspect of facilitation has proven to be effective, given that the majority of 
disputes were settled during the mediation phase of the facilitation process.739 However, 
contrary to expectation, experienced facilitators were not more successful than relatively 
inexperienced ones in settling disputes through mediation. The majority of facilitators had 
issued less than ten directives,740 which supports earlier findings that the majority of disputes 
were settled by mediating an agreement between the parents.741 

Requesting assessments or appointing co-facilitators did not happen often; however, the legal 
practitioners required assessments to be done more often than mental health practitioners. The 
appointment of a mental health facilitator as a co-facilitator to assist a family law facilitator 
may reduce the need for an assessment, in that the mental health facilitator can assist the family 
law facilitator in determining whether an assessment is required. However, the appointment of 
a co-facilitator did not occur very often, possibly due to cost implications. Including a co-
facilitator in one or two sessions is nevertheless much less expensive and intrusive than a 
contact and care assessment or a personality assessment. Before an assessment is requested, it 
should perhaps be considered that a co-facilitator’s views are canvassed.742 

Consulting with children is problematic in that at best children are spoken to almost every time 
by only half the social worker facilitators; the graph for all three professions peaks at ‘seldom’, 
with family law facilitators speaking to children least often, despite the fact that the 
overwhelming majority of disputes concern contact arrangements involving children.743 
Factors that play a role may include a lack of skill in consulting with children on the part of the 
family law facilitators as well as the finding that the majority of disputes were settled in the 
mediation phase of the facilitation process, which implies that the parents reached agreement 
and therefore collateral input, including speaking to children, may not have been required.744 
This aspect of facilitation requires further research, and also indicates that training should 
include the skills required to consult with children. 

																																																													
738 See paras 5.9.2.4 (USA and Canada) and 5.20.2.1 (South Africa) above. 
739 See para 5.26.5.2 above. 
740 See para 5.26.5.3 above. 
741 See para 5.26.5.2 above. 
742 See in this regard the requirements for peer consultation and supervision in paras 5.5.5 (USA and Canada) and 
5.16.5 (South Africa) above. See also Guideline III regarding co-parenting coordination. 
743 See para 5.26.4.4 above. 
744 On the other hand, parents may also reach agreement after having received feedback on the views and wishes 
of their children. 
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5.26.6 Group 6: Difficulties encountered in the facilitation process 

5.26.6.1 Question 16 – Factors hampering the facilitation process745 

The responses of the three professions to this open-ended question, in terms of which 
respondents had to indicate which factors have the potential to undermine the facilitation 
process, are set out in Figure 23. 

Figure 23: Factors hampering the facilitation process 

	

16.1 = acrimony, 16.2 = power imbalance, 16.3 = psychological issues, 16.4 = lack of understanding of process, 16.5 = non-payment, 16.6 = 
non-adherence to directives, 16.7 = other 

 

It is evident from the above figure that all three professions responded similarly when asked 
which factors have undermined or hampered the facilitation process. The figure shows that 
acrimony between the parties (16.1), underlying psychological issues with one or both parties 
(16.3), non-payment by one or both parties (16.5) and non-adherence to directives by one or 
																																																													
745 Question 16: Indicate which of the following you have experienced to such an extent that it 
undermined/hampered the facilitation process: 

16.1 Acrimony between the parties 
16.2 Power imbalance between the parties 
16.3 Underlying psychological issues with one or both parties 
16.4 The parties’ lack of understanding of the facilitation process (which includes unrealistic expectations) 
16.5 Non-payment by one or both parties 
16.6 Non-adherence to directives by one or both parties 
16.7 Other, please specify [This was an open-ended question and respondents were not limited in the 
number of responses they could choose.] 
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both parties (16.6) were commonly felt to have negatively affected the facilitation process. 
Power imbalances between the parties (16.2) and the parties’ lack of understanding of the 
facilitation process (16.4), to such an extent that it undermined/hampered the process, were 
experienced somewhat less commonly by facilitators. 

Only six respondents indicated other problems by completing question 16.7. One of the 
responses was covered by 16.6 and the remaining five were: 

• A conflict of interest where ‘the mother from Couple A got involved with the husband 
from Couple B’. 

• The attorney does not understand the process and tries to intimidate the facilitator into 
withdrawing a directive. 

• One party wants you to stop the loved one from divorcing him/her. 

• A stubborn lack of cooperation to the extent of refusing to do anything unless ordered 
to do so by a judge (this could also be seen as an example of 16.6). 

• A lack of trust. 

5.26.6.2 Question 17 - Resignation as a facilitator746 

While Question 16 looked at the difficulties respondents experienced during facilitation, 
Questions 17 and 18 sought to establish if facilitators had ever resigned or withdrawn from the 
process and, if so, under what circumstances. The responses to question 17 indicated that more 
respondents surveyed had resigned as facilitators747 than had not.748 

Table 10 provides a breakdown of the number of resignations per profession. 

Table	10:	Resignation	rate	per	profession	

	
From this table, it is clear that social workers and psychologists are far more likely to resign 
than family law practitioners.749 All but one of the psychologists indicated they had resigned 
or withdrawn. A possible explanation could be that legal practitioners are more accustomed to 
working in an adversarial professional environment than mental health practitioners. Generally, 
the latter work with clients who want their assistance and consult with them voluntarily; by 
contrast, once clients have made the choice to include a facilitation clause in their parenting 
																																																													
746 Question 17: Have you ever resigned as facilitator? 
747 The figure is 61.36 per cent. 
748 The figure is 38.64 per cent. 
749 One respondent did not complete this question. 

Profession yes no    
 Number % Number % Total % yes % no 
Family law 
practitioner 

9 39.13 14 60.87 23 20.45 31.82 

Social worker 6 75.00 2 25.00 8 13.64 4.55 
Psychologist 12 92.31 1 7.69 13 27.27 2.27 
Total 27  17  44 61.36 38.64 
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plan, they are obliged to resolve their disputes through facilitation and participation is thus not 
voluntary. Another possible explanation for the findings is that legal practitioners are seen as 
having more authority than mental health practitioners and hence experience less pressure from 
clients to resign. 

5.26.6.3 Question 18 - Appropriate circumstances for resigning as facilitator750 

Inviting respondents to answer freely and give more than one response, Question 18 allowed 
them to offer actual as well as speculative reasons for why facilitators resign. Two respondents 
did not answer, while four responded by giving one of the reasons provided for in the FAMAC 
facilitation clause, namely if both parties request that the facilitator withdraws.751 

As an aid to comparison, responses were classified using the same categories of difficulties as 
listed in Question 16.752 The results are shown in Table 11 below, which provides an analysis 
of what respondents considered appropriate reasons for resigning as a facilitator. 

Table	11:	Reasons	for	resignation	

Responses to Question 18 grouped according to Question 16 
barriers 

No. of responses % 

16.1 Acrimony between the parties 15 31.25 
16.2 Power imbalances between the parties  1 2.08 
16.3 Underlying psychological issues with one or both parties 4 8.33 
16.4 The parties’ lack of understanding of the facilitation process 0 0 
16.5 Non-payment by one or both parties 7 14.58 
16.6 Non-adherence to directives by one or both parties 8 16.67 
16.7 Other: (Problems between the parties and the facilitator) 13 27.08 
Total 48 99.99 

This table clearly shows acrimony between the parties (16.1) and problems between the parties 
and the facilitator (16.7) as the main reasons for resignation,753 followed by non-adherence to 
directives754 and non-payment of the facilitator’s fees.755 Figure 24 below is a graph of the 
combined responses to Questions 16 and 18, which show a similar trend. In other words, it is 
likely that those issues that undermine the facilitation process are also likely to lead to the 
resignation or withdrawal of the facilitator. 

The exception is Question 16.4, where the responses indicated that, whereas a lack of 
understanding of the process could hamper or undermine the process, it would not result in the 
resignation of a facilitator, presumably because the facilitator could rectify the problem by 
explaining the process to the parties.756 

																																																													
750 Question 18: Irrespective of your response to Question 17, under what circumstances would you regard it as 
appropriate to resign? 
751 See Addendum A para 1.2. 
752 See para 5.26.6.1 above. 
753 These responses were cited 58.33 per cent of the time. 
754 The figure is 16.67 per cent of the time. 
755 The figure is 14.58 per cent of the time. 
756 See para 5.26.3.1 above, where respondents indicated that in 75 per cent of cases, clients did not have a clear 
understanding of the process prior to their first facilitation meeting. 
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Figure 24: Comparison between factors undermining facilitation and factors 
leading to resignation 

	

16.1 = acrimony, 16.2 = power imbalance, 16.3 = psychological issues, 16.4 = lack of understanding of process, 16.5 = non-payment, 16.6 = 
non-adherence to directives, 16.7 = other 

 

Of the 15 respondents who indicated they had resigned or would resign in the face of acrimony 
between the parties (16.1), eight thought there were grounds enough for resigning if they felt 
that further attempts at facilitation would be pointless, especially if the conflict were escalating. 
Three others would resign if acrimony caused the parties to be deliberately obstructive, and 
three if it led to threats to or intimidation of the facilitator. This finding is concerning, since 
facilitation, or parenting coordination, was developed in the USA and Canada specifically to 
assist high-conflict parents in making decisions for their children.757 

Only one respondent would resign due to a ‘power imbalance’ (16.2), and then only if it were 
‘of such a nature that an attorney or a male facilitator will be more appropriate’. This response 
is interesting when looking at the relatively low number of resignations found among legal 
practitioners, and it again supports the hypothesis that legal practitioners may be regarded as 
having more authority than those in the other profession.758 The four respondents who referred 
to ‘underlying psychological issues’ (16.3) all added the proviso that it would have to be of 
such a nature that facilitation was not feasible in their opinion. Six of the respondents used the 
expression ‘non-adherence to directives’ in their responses (16.6), while two others implied it 
with the words ‘unrelenting undermining of the process’ and ‘complete disrespect for the 
process’.759 

																																																													
757 See para 5.1 above. 
758 See para 5.26.6.2 above. 
759 The original responses are available from the author upon request. 
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The 13 responses in the category ‘other’ than the six categories listed in Question 16.7 all refer 
to problems the parties appeared to have had with the facilitator. Three would resign if they 
were regarded as biased by the parties or by one party, two others, if the parties did not trust 
them; and two, if clients were abusive to them. The remaining five listed the following: 

• Dissatisfaction with my appointment 

• ‘…obstructive due to my appointment’ 

• Refusal to co-operate 

• Incompatibility (‘the facilitator-client match is not a good one’) 

• A different facilitator is requested.760 

5.26.6.4 Summary 

The results show that most of the difficulties listed in the questionnaire are experienced by 
most of the respondents more or less in equal measure and that, with the exception of one 
difficulty, namely a lack of understanding of the process, all the difficulties hampering the 
facilitation process have led to the resignation of the facilitator.761 Resignations take place 
frequently, with the majority of respondents indicating that they had resigned.762 Acrimony 
between the parents, along with problems between parents and facilitator, were the most 
common reasons for this. The number of responses to Question 16.7, dealing with problems 
between parents and the facilitator, correlates with the type of complaints received by 
FAMAC763 as well as the anecdotal objections to parenting coordination referred to above.764 

5.26.7 Group 7: Complaints against facilitators 

5.26.7.1 Question 19 – Complaints submitted to FAMAC765 

Figure 25 shows the prevalence for each and all the professions of complaints FAMAC has 
received about facilitators. 

																																																													
760 Ibid. 
761 Template 3 of the templates. These are addenda to the Guidelines, and include templates for the resignation of 
PCs in different circumstances. 
762 That is, 61.36 per cent. 
763 See para 5.14.1.3 above. 
764 See para 5.20.2.1 above. 
765 Question 19: Has a facilitation client ever submitted a complaint about you to the FAMAC Disciplinary 
Committee? 
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Figure 25: Prevalence of complaints 

	

	
It is evident that, overall, slightly more people responded ‘no’ than ‘yes’ to the question of 
whether a client had complained about them to FAMAC. What is of interest here, however, is 
that social workers answered ‘yes’ far more than ‘no’,766 suggesting that almost all social 
workers surveyed had been complained about at least once. Family law practitioners and 
psychologists, however, responded with ‘no’ more times than ‘yes’. It would appear that clients 
are less satisfied with facilitation offered by social workers than by psychologists or legal 
practitioners. This may have implications for the training of social workers as facilitators. 

5.26.7.2 Question 20 - Incidence of complaints against facilitators767 

In Table 12 below, the first column represents the total number of times each profession’s 
facilitators claim to have been complained about. The second column totals the number of 
facilitators in each profession who claimed to have been complained about at least once. The 
third column shows the average number of times each facilitator claims to have been 
complained about within each profession (given that they had been complained about at least 
once). 

																																																													
766 A total of 87.5 per cent of social workers indicated that they had been complained about. 
767 Question 20: If you answered ‘yes’ to question 19, please indicate how many times this has happened. 
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Table	12:	Incidence	of	complaints	

Profession Number of 
Times 

Out Of Average Number of 
Times/Person 

Family law practitioner 13 8 1.63 
Psychologist 4 4 1 
Social worker 10 7 1.43 
All 27 19 1.42 

Evidently, family law practitioners who had been complained about are complained about the 
most,768 followed by social workers,769 and lastly, the psychologists who had been complained 
about, seemed to have been complained about only once. The final row illustrates that out of 
the 19 facilitators who indicated that they had been complained about, a total of 27 complaints 
had been reported, averaging 1.42 times per person. 

Table 13 below compares the reported complaints with the complaints logged by FAMAC up 
until the end of 2014.770 

Table	13:	Comparison	between	reported	and	logged	complaints	

Profession FAMAC figures between 
2011 and 2014 

Questionnaire responses received 
around mid-2014 

 Number of 
complaints 
received 

% Number of complaints 
reported 

% 

Family law practitioners 20 42.55 13 48.15 
Social workers 15 31.92 10 37.04 
Psychologists 12 25.53 4 14.81 
Total 47 100.00 27 100.00 

When comparisons are drawn between FAMAC’s figures and the reported number of 
complaints, it must be borne in mind that the FAMAC figures used are correct as at the end of 
2014 and the questionnaires were returned in the first part of the second semester of 2014. Even 
so, there were significantly fewer complaints771 reported by the respondents than were received 
by FAMAC. Some of the complaints received by FAMAC were sent by the same client in 
respect of the same facilitator on more than one occasion.772 Irrespective of the discrepancy in 
the actual number of complaints received by FAMAC and those reported by the respondents, 
the trend remains the same. Clients complained about family law practitioners most frequently, 
followed by social workers and lastly psychologists.773 

																																																													
768 That is, 1.652 times. 
769 That is, 1.429 times. 
770 See para 5.14.1.3 above. 
771 Fifty-seven per cent. 
772 Information supplied by the FAMAC secretary, correct as at 9 May 2017. 
773 Family law practitioners received between 42.55 (reported to FAMAC) and 48.15 (as per the questionnaire) 
complaints; psychologists received between 25.53 (reported to FAMAC) and 14.81 (as per the questionnaire) 
complaints; and social workers received between 31.91(reported to FAMAC) and 37.04 (as per in the 
questionnaire) complaints. 
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In Figure 26 below, the number of times a facilitator in each professional category had been 
appointed more than 40 times (+40), as indicated by Question 4 and Figure 10 above,774 is 
compared with the number of reported complaints. 

Figure 26: Number of appointments as facilitator compared with number of 
reported complaints 

	

Whereas family law practitioners have been complained about the most, social workers have 
been appointed more often than either family law practitioners or psychologists. It appears 
furthermore that psychologists have been appointed least often and have also been complained 
about least often; however, psychologists have been complained about more often than they 
have been appointed. One can therefore not simply assume that those who have been appointed 
most often are also complained about most often, and it remains unclear why family law 
practitioners are complained about the most. 

5.26.7.3 Question 21 - Nature of complaints against facilitators775 

Figure 27 below shows the complaints for each category (i.e. dissatisfaction with a directive, 
dissatisfaction with the facilitation process and dissatisfaction with the conduct of the 
facilitator) as a percentage of all respondents. 

																																																													
774 See para 5.26.2.1 above. 
775 Question 21: If you answered ‘yes’ to question 19, please mark with a √ what the nature of each complaint 
was and how many times FAMAC received a complaint of this nature about you. 

21.1 Dissatisfaction with a directive 
21.2 Dissatisfaction with the facilitation process 
21.3 Dissatisfaction with the conduct of the facilitator 

Other than complaints about the cost of facilitation, these are the same categories that a complainant is required 
to complete when submitting a complaint with FAMAC; see para 5.14.1.3 above. 
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Figure 27: Nature of complaints about facilitators 

	

As shown in this figure, when complaints were made about facilitators, they were made least 
often due to dissatisfaction with the facilitation process776 and most often due to dissatisfaction 
with the facilitator’s conduct.777 In just more than a third of the time, the complaint arose from 
dissatisfaction with the directive issued.778 There is therefore roughly an equal spread between 
the three categories. 

Figure 28 below compares the complaints records kept by FAMAC779 with the responses to 
Question 21. 

																																																													
776 The figure is 26.83 per cent. 
777 The figure is 39.02 per cent. 
778 The figure is 34.15 per cent. 
779 See para 5.14.1.3 above. 
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Figure 28: Comparison of reasons for complaints 

	

This figure shows that both sets of information reflect that the conduct of the facilitator is 
complained about most frequently. The FAMAC figures indicate that the process is complained 
about the second most and the directives, the third most, whereas the responses to the 
questionnaire indicate that the position is reversed, with the directives being complained about 
the second most and the process, the third most. 

The FAMAC model facilitation clause780 states clearly that a directive is binding until a court 
of competent jurisdiction finds otherwise. Although FAMAC has no jurisdiction to address 
complaints around directives, more than a third of the complaints received by FAMAC or 
reported by the respondents refer to directives issued by the facilitator. This may be as a result 
of a lack of understanding of the facilitation process.781 

5.26.7.4 Question 22 - Directives taken on review to court782 

The responses to this question indicated that the majority of facilitators surveyed783 claimed 
that they were not aware of any directives being taken on review to the court. There were, 
however, nine respondents who indicated their directives had been taken on review to court. 

5.26.7.5 Question 23 - Outcomes of a review to court784 

Table 14 below summarises the responses on the this question of what happens to directives 
taken on review. 

																																																													
780 See Addendum A para 1.4.3. 
781 See para 5.26.3.1 for more information on the understanding of the process reported by facilitators. 
782 Question 22: Are you aware of any directives being taken on review to the court? 
783 Eighty per cent. 
784 Question 23: If you answered ‘yes’ to question 22, what was/were the outcome(s)? 
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Table	14:	Outcome	of	directives	taken	on	review	

Outcomes of directives taken on review in court number % 
The directive was confirmed 5 55.56 
The directive was overruled 2 22.22 
The litigation was withdrawn 2 22.22 
Total 9 100.00 

One of the five responses read: ‘No feedback received yet from attorneys, but party informed 
me that it was not successful.’ The pronoun ‘it’ is assumed to refer to the litigation, not the 
directive. If the litigation were unsuccessful, this implies that the directive survived. In the 
majority of cases,785 the court upheld the directive and in only just over a quarter of the cases786 
was the directive set aside. However, it appears that directives are only on rare occasions taken 
on review even though the FAMAC model facilitation clause makes provision for this step to 
be taken.787 

5.26.7.5 Question 24 - Removal of the facilitator via court order788 

The responses to this question indicated that the overwhelming majority of facilitators 
surveyed789 claimed they were not aware of any instance where they had been removed as 
facilitator via a court order. 

5.26.7.5 Question 25 - Incidence of removal of facilitators via court order790 

Three respondents answered ‘yes’ to Question 24, with all of them having been removed once 
each. It is therefore very rare for a facilitator to be removed via a court order, even though it is 
an option open to the parties in terms of the FAMAC facilitation clause.791 

5.26.7.6 Summary 

Just under half of the respondents indicated that they had been complained about to FAMAC; 
those who had been complained about had been complained about more than once, with the 
exception of the psychologist facilitators.792 The family law facilitators were complained about 
most often, but it was not possible from this research to determine why this is so. 

No single issue stood out as a perceived problem in facilitation, given that there was a roughly 
even spread between complaints about the directive issued, the conduct of the facilitator and 
the process of facilitation. Hardly any directives had been taken on review to court, and of 

																																																													
785 The figure is 55.56 per cent. 
786 The figure is 22.22 per cent. 
787 See Addendum A para 1.4.3. 
788 Question 24: Are you aware of any instance where you have been removed as facilitator via a court order? 
789 The figure is 93.3 per cent. 
790 Question 25: If you answered ‘yes’ to question 24, how often has this happened? 
791 See Addendum A para 1.4.3. 
792 See para 5.26.7.2 above. 
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those that were taken on review, the majority of directives issued by the facilitator were 
confirmed.793 

Very few facilitators had been removed as the facilitator by a court. This might be reassuring 
for facilitators, but it must be borne in mind that the sample was small,794 that facilitation is a 
relatively new process, that parents may not be aware they can take a directive on review to a 
court, and that, at any rate, the cost of going to court may impede parents from taking this route. 

The difficulties encountered in the facilitation process,795 reasons for resignation given by the 
participating facilitators,796 the nature of the complaints received,797 together with the anecdotal 
complaints798 all need to be addressed when considering the future of facilitation/parenting 
coordination in South Africa.799 

5.26.8 Group 8: Circumstances in which a facilitator should be appointed 

5.26.8.1 Question 26 - Appointment of facilitators in divorces where minor children are 
involved800 

Figure 29 below summarises the responses for each professional category, and then for all of 
the them collectively, with regard to a blanket appointment of facilitators in divorces where 
minor children are involved. 

																																																													
793 See paras 5.26.7.4 and 5.26.7.5 above. 
794 See para 5.26.7.7 above; three out of a total of 45 respondents. 
795 See para 5.26.6.1 above. 
796 See para 5.26.6.3 above. 
797 See para 5.26.7.3 above. 
798 See para 5.20.2.1 above. 
799 See chapter 6 para 6.5. 
800 Question 26: Do you believe that a facilitator should be appointed in all divorce matters where minor children 
are involved? 
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Figure 29: Appointment of a facilitator in all divorce matters involving 
children 

	

The figure above suggests that psychologists are the most convinced801 that facilitators should 
be appointed when minors are involved, followed by social workers.802 The least convinced 
are family law practitioners, with just over a half of the respondents surveyed803 indicating that 
a facilitator should be appointed in all cases involving a minor. Out of all the respondents, two 
out of every three facilitators surveyed indicated that a facilitator should be appointed in all 
cases involving a minor child.804 

While an earlier question (Question 15) related to the frequency with which the respondents 
spoke to children directly805 and the current question, Question 26, related to the appointment 
of a facilitator in all cases where minor children are concerned, it was decided to analyse the 
responses to these two questions in combination in order to ascertain whether facilitators who 
responded ‘yes’ to Question 26 also tended to speak to children more often. Figure 30 below 
shows the distribution of responses to Question 15806 after separating respondents into two 
categories, namely those who answered ‘yes’ and those who answered ‘no’ to Question 26.807 

																																																													
801 The figure is 84.6 per cent. 
802 The figure is 75.0 per cent. 
803 The figure is 54.2 per cent. 
804 The figure is 66.7 per cent. 
805 See para 5.26.5.5 above. 
806 Question 15: How often have you, in your role as facilitator, consulted with the child or children directly? 
807 Question 26: Do you believe that a facilitator should be appointed in all divorce matters where minor children 
are involved? 
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Figure 14: Distribution of question 15 response based on question 16 response 

	

Although the responses in the two categories appear similar in the ‘Often’, ‘About half the 
time’ and ‘Seldom’ areas of the graph, there are evident differences in the ‘Almost every time’ 
and ‘Almost never’ responses. As expected, those who answered that they believe a facilitator 
should be appointed in all divorce matters where minor children are involved (namely ‘yes’ to 
Question 26) seemed to have consulted directly with children considerably more often than 
those who answered ‘no’, as the bars are separated by a large margin at the end points of the 
graph. However, as can be seen from the apparently similar responses in the ‘Often’, ‘About 
half the time’ and ‘Seldom’ columns, there are a number of respondents who, although they 
answered ‘yes’ to Question 26, have not consulted with children directly. 

It is, unfortunately, not possible to determine whether a belief that a facilitator should be 
appointed in all divorce matters where minor children are involved, in other words a ‘yes’ 
response to Question 26, resulted in the respondent deciding to talk directly to children more 
frequently, or whether the fact that a respondent spoke to children more frequently lead to the 
view that a facilitator should be appointed in all matters where minor children are involved. 
What can be ascertained, however, is that respondents who spoke to children more frequently 
also believed that a facilitator should be appointed in all divorce matters where minor children 
are involved, while those respondents who almost never spoke to children directly also did not 
believe a facilitator should be appointed in all divorce matters where minor children are 
involved. 
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5.26.8.2 Question 27 - Suitable circumstances for the appointment of a facilitator808 

Unfortunately, few who answered ‘no’ to Question 26 responded to Question 27 by setting out 
under what circumstances a facilitator should be appointed: of the 15 who answered ‘no’ to 
Question 26, only seven responded to it; and, of those seven, only three seemed to have 
understood the question. The consensus among the three who understood the question was that 
a facilitator should be appointed only if both parents agreed to it. One respondent added that 
the parents should be able to choose the facilitator from a specific professional background. 
The current situation in South Africa is that the inclusion of a facilitation clause in a divorce 
order is a choice which parents have and that parents are always afforded the opportunity to 
choose their own facilitator if they are able to agree on one.809 It is possible that the respondents 
were of the view that the voluntary nature of facilitation should continue. 

5.26.8.3 Summary 

The majority of respondents believed that a facilitator should be appointed in all divorces where 
minor children are involved. Respondents who indicated that facilitators should be appointed 
in all divorces where minor children are involved also tended to speak to children more often. 
As stated in the summary of the responses given in Group 5, direct consultation with children 
is a complex matter which requires further research.810 

Question 27, regarding suitable circumstances for the appointment of a facilitator other than in 
divorces where minor children are involved, was not responded to adequately; it suffices to say 
that none of the respondents made reference to the appointment of a facilitator in matters where 
there are high levels of conflict between the parents.811 This is an aspect of facilitation in South 
Africa that requires additional investigation. 

5.26.9 Group 9: Respondents’ personal experience of facilitation 

5.26.9.1 Question 28 - Job satisfaction among facilitators812 

Figure 31 below concerns the job satisfaction facilitators reported and represents the data per 
professional category as well as for all categories combined. 

																																																													
808 Question 27: If you answered ‘no’ to Question 26, under what circumstances should a facilitator be appointed? 
809 See para 5.11 above and Addendum A para 1.1. There is, however, case law where the court has ordered the 
appointment of a facilitator, in other words where parents did not have a choice, but this has been post-divorce or 
-family separation, in order to assist the parties to resolve disputes relating to their minor child; see para 5.18.2.3 
above. 
810 See para 5.26.5.6 above. 
811 See in this regard para 5.1 for the situation in the USA and Canada. 
812 Question 28: Do you intend to continue to act as facilitator in the future? 
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Figure 15: Job satisfaction 

	

It appears that, other than a few family law practitioners, almost all respondents intend on 
continuing to act as a facilitator in the near future.813 It is interesting to note that, despite the 
difficulties experienced by facilitators, as evidenced in the responses to Question 16 (regarding 
factors undermining or hampering the facilitation process)814 and Question 17 (regarding 
circumstances in which it would be appropriate to resign),815 along with the complaints 
received by facilitators, as reported in Group 7,816 the overwhelming majority of facilitators 
indicated that they intended to continue to act as facilitators. 

5.26.9.2 Question 29 - Reasons for job satisfaction among facilitators817 

The respondents were not limited to a specific number of responses. Table 15 below groups 
the responses received in categories that were determined after the responses were read and 
analysed.818 

																																																													
813 The figure is 12.5 per cent. 
814 See para 5.26.6.1 above. 
815 See para 5.26.6.2 above. 
816 See para 5.26.7 above. 
817 Question 29: If you responded ‘yes’ to Question 28, please provide reasons. 
818 The original responses are available from the author upon request. 
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Table	15:	Reasons	for	continuing	to	act	as	a	facilitator	

Reasons for carrying on as a facilitator Frequency % 
To benefit the parents 15 26.32 
To benefit the children 13 22.81 
Personal benefit 13 22.81 
To provide a better/cheaper option than litigation 10 17.54 
To benefit both parents and children 5 8.77 
All three are mentioned (parents, children and the cost of litigation) 1 1.75 
Total 57 100.00 
Irrelevant 4  

 
The vast majority of those respondents who chose to continue with facilitation appear to be 
driven by an altruistic motive, that of helping the parents and children of divorced or separated 
families. 

Below is an extract of some of the respondents’ original statements819 

I adore children and have a talent to connect with them. 

I belief [sic] it is the only way to handle divorces and especially the children. 
Too many fights ensue where only lawyers are involved. 

I experience the benefits of facilitation for the children on a daily basis to 
such an extent that I will endeavour to continue doing this work for as long 
as I can. 

Yes, I want to act in the best interests of a minor child/children when the 
parents cannot/will not because of their acrimony. 

I believe in facilitation as the most meaningful manner in which disputes 
between parents could ever be addressed and resolved. 

The good part is seeing the change happen when clients start communicating 
differently and when the children’s interests are served. 

The responses grouped under 'Personal benefit’ dealt with how facilitation affected the 
facilitator (as opposed to parents and children). Key words in these responses were 
‘professionally rewarding’, ‘financially rewarding’, and ‘challenging’, while some also said 
the following: 

Although the process is taxing and highly acrimonious, it is a challenge to 
mediate in such instances and if a positive outcome is reached, it can be 
rewarding. 

[I am able to] sleep at night knowing that I have done the right thing. 

																																																													
819 Ibid. 
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Those respondents who drew comparisons with litigation, made reference to reduced costs and 
a speedier resolution of disputes: 

Facilitation in RSA needs to develop a lot, but I do believe if the facilitator 
handles a matter correctly and effectively then the process helps a lot to save 
court time and money as well as resolve and limit disputes. It is a friendlier, 
cheaper and quicker way to resolve disputes and more accessible than courts. 

It … is still the most cost-effective solution driven process that potentially 
produces relief, direction and the possibility of more logical conversations 
between parties, insight into each other’s perspectives and, in time, a possible 
decline in persistent conflict. 

I believe many parents are now able to exercise their parental rights thanks 
to facilitation, whereas previously they had to resort to litigation and were 
unable to afford it. This often resulted in some parents having very little 
contact with their children or other injustices. Facilitators can make a 
difference. 

The responses grouped under ‘irrelevant’ were responses describing the respondent’s view of 
facilitation. Key phrases in these responses were: 

I see the task of the facilitator in a very serious light. 

I do it with great responsibility. 

However, sometimes the level of hate and conflict is unbearable. 

Even though these responses did not answer the question, they do shed light on the facilitator’s 
experiences of facilitation and add to our understanding of the process. 

5.26.9.3 Question 30 - Main qualities of a facilitator820  

Question 30 offered the respondents a choice of five out of a possible ten responses to indicate 
what they regarded as the most important qualities in a facilitator. The responses to this 
question can assist in considering which aspects ought to be included in a facilitation training 
																																																													
820 Question 30: From the 10 options below, please mark (√) what you consider to be the five most important 
qualities in a facilitator. Please select only five from the options below: 
30.1 Training as a facilitator (currently only FAMAC training is available) 
30.2 Facilitation experience 
30.3 Mediation experience 
30.4 Working knowledge and understanding of the human psyche (e.g. which includes a reasonable understanding 
of personality disorders) 
30.5 Working knowledge and understanding of the relevant legislation 
30.6 Ability to draft clear directives 
30.7 Decision-making ability 
30.8 Willingness to engage with fellow professionals and draw upon their expertise 
30.9 Ability to maintain clear boundaries (previous involvement with the parties is a barrier to being appointed 
as a facilitator) 
30.10 Professional qualification(s)/registration and education 
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programme.821 Figure 32 below represents the number of times the respondents in each 
professional category, as well as in all categories combined, chose one of the ten qualities listed 
in Question 30. 

Figure 16: Important qualities of a facilitator 

	

	
30.1 = training, 30.2 = facilitation experience, 30.3 = mediation experience, 30.4 = psychological knowledge, 30.5 = legislative knowledge, 
30.6 = drafting of directives, 30.7 = decision-making ability, 30.8 = peer engagement, 30.9 = maintaining boundaries, 30.10 = professional 
qualifications 

The values in Figure 32 above do not add up to 100 per cent. This is because respondents were 
required to select five out of ten options, as opposed to only one. To interpret this figure, the 
percentages on the pie charts represent the percentage of respondents (for each profession and 
for all professions combined) that selected each quality. If it were equally likely to select any 
listed quality, each quality would be selected 50 per cent of the time. Thus, values over 50 per 
cent are viewed as more important to facilitators (more frequently selected) and similarly 
values less than 50 per cent are viewed as less important qualities to facilitators (less frequently 
selected). If every single respondent had selected the same quality, it would have rated 100 per 
cent. Figure 32 shows that there is by no means any one quality that is regarded by all as the 
most important in a facilitator. 

Figure 33 below summarises the data shown in Figure 32 above and compares the qualities 
selected by each profession side by side. 

																																																													
821 See chapter 6 para 6.5.2.2. 
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Figure 17: Inter-respondent comparison re important qualities of a facilitator 

	

The figure above indicates that ‘Working knowledge and understanding of relevant legislation’ 
(option 30.5) is the most important quality according to the respondents overall.822 In second 
and third place were ‘Decision-making ability’ (option 30.7)823 and ‘Ability to draft clear 
directives’ (option 30.6).824 These values are considerably higher than the neutral 50 per cent. 
Options 30.5 and 30.6 clearly point to the perception that facilitation operates in the first 
instance within the ambit of the law. The responses to ‘Ability to draft clear directives’ (option 
30.6) and ‘Decision-making ability’ (option 30.7) were compared to the results of Questions 
12 and 13 relating to the settling of disputes and the number of directives issued, 
respectively.825 Whereas the vast majority of respondents826 were able to resolve disputes more 
than half the time (in other words, during the mediation phase of facilitation/parenting 
coordination) and that only a quarter of respondents827 have issued more than 40 directives 
(with half of the respondents having issued less than 10 directives), the ability to make a 
decision (option 30.7) and the ability to draft a directive (option 30.6) are rated as very 

																																																													
822 Selected by all at 70.5 per cent of the time. 
823 Selected by all at 65.9 per cent of the time. 
824 Selected by all at 61.4 per cent of the time. 
825 See paras 5.26.5.2 and 5.26.5.3 above. 
826 The figure is 81.4 per cent of respondents. 
827 The figure is 20.4 per cent of respondents. 
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important.828 One can conclude from this that, whereas directives are issued infrequently, it is 
very important that when the directive is issued, it is done correctly. 

Responses to ‘Understanding of the human psyche’ (option 30.4), relating to mental health 
expertise, were rated by all three professions combined below 50%,829 and only the social 
workers rated this quality above 50%.830 This response supports the perception created by the 
responses to options 30.5 and 30.6, namely that legal knowledge and understanding are 
regarded by the respondents as more important qualities of a facilitator than psychological 
knowledge and understanding. 

‘Facilitation experience’ (option 30.2) is the least important quality according to all 
respondents, since only a quarter of respondents included this in their list of five most important 
qualities. This is a somewhat surprising response; however, it could be that, since the 
respondents were of the view that there are other qualities that are more important than 
experience, experience could follow once the other qualities have been achieved. There is a 
significant difference in importance for the qualities ‘Training as a facilitator’ (option 30.1) 
and ‘Professional qualification(s)/registration and education’ (option 30.10) according to 
facilitators of different professions. It is noted that ‘Training as a facilitator’ (option 30.1) is 
commonly831 selected by psychologists, while family law practitioners and social workers 
selected this option less frequently.832 Similarly, ‘Professional qualification(s)/registration and 
education’ (option 30.10) is highly sought-after by social workers,833 whereas family law 
practitioners and psychologists rarely selected this option.834 

The response to ‘Mediation experience’ (option 30.3) was selected at just over half the time 
overall.835 Given that the vast majority of disputes836 are resolved via mediation at least half 
the time (as per the responses to Question 12),837 it is to be expected that mediation experience 
would be regarded as an important quality. It is interesting that, when compared to the court 
roll findings, where the court order required the appointment of a mediator or a facilitator, in 
most instances no experience was required.838 

The collegiate nature of facilitation, as reflected in the option ‘Willingness to engage with 
fellow professionals and draw upon their expertise’ (option 30.8), rated below average 
overall839 and was rated higher by the family law practitioners840 than by the psychologists and 
social workers. This is surprising since the legal ambit of facilitation would have led one to 

																																																													
828 Selected at 65.9 per cent and 61.4 per cent of the time, respectively. 
829 At 47.7 per cent of the time. 
830 At 62.5 per cent of the time. 
831 At 76.9 per cent of the time. 
832 At 43.5 per cent and 25 per cent of the time, respectively. 
833 At 87.5 per cent of the time. 
834 At 34.8 per cent and 23.1 per cent of the time, respectively. 
835 At 52.3 per cent of the time. 
836 The figure is 81.4 per cent. 
837 See para 5.26.5.2 above. 
838 See para 5.25.3.4 above. 
839 At 45.5 per cent of the time. 
840 At 52.2 per cent of the time. 
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suspect that the mental health practitioners in particular would value the opportunity to engage 
with fellow facilitators who are family law practitioners. The overall rating for the option ‘The 
ability to maintain clear boundaries’ (option 30.9) was rated below average overall,841 with 
none of the professions rating it above 50 per cent. This too, is a somewhat surprising result, 
since the AFCC, the BC and the South African Guidelines have all emphasised the importance 
of maintaining clear boundaries.842 

Whether the respondents have rated a quality as important or not has a significant impact on 
the training of facilitators. A high rating clearly indicates a potential training need, as does a 
surprisingly low rating, since this may indicate a lack of knowledge and understanding of the 
facilitation process by the current practitioners. 

5.26.9.4 Question 31- Profession best suited to facilitation843 

Question 31 attempts to establish the perceptions of the respondents regarding the profession 
best suited to facilitation. At the start of this research and at the time that the questionnaire was 
sent out, this was an ongoing debate among PCs in the Western Cape.844 Neither the South 
African Guidelines845 nor the AFCC or the BC guidelines846 favour a particular professional 
background, and this debate may therefore no longer be relevant. The respondents were asked 
whether they thought that a mental health practitioner (either a social worker or a psychologist) 
or a family law practitioner was better suited to facilitation or whether they had no preference 
for either profession. Figure 34 below shows the results per profession and combined for all 
professions. 

																																																													
841 At 40.9 per cent of the time. 
842 See paras 5.3 (the AFCC and the BC guidelines) and 5.14.2 (the South African Guidelines) above. 
843 Question 31: Which discipline is best suited to facilitation in your opinion? 
844 As discussed in the bi-monthly FAMAC meetings. See para 5.14.1.2 above. 
845 See para 5.14.2 above. 
846 See para 5.3 above. 
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Figure 18: Profession best suited to facilitation 

	

It appears from the figure above that at least half of the respondents from each profession 
indicated that they had ‘no preference’ as to which discipline is better suited to facilitation. 
More interestingly, not even one facilitator surveyed felt that his or her profession was less 
suited to facilitation than the other professions. That is to say, not even one family law 
practitioner felt that a mental health practitioner was better suited to facilitation than a family 
law practitioner, and not even one psychologist or social worker felt that a family law 
practitioner is better suited than a mental health practitioner. This shows that the familiarity 
bias or illusory superiority, which Hoorens describes as the relative overvaluation of one’s own 
attributes,847 may play a role in the response of facilitators as to which discipline is better suited 
to facilitation. 

Since the majority of respondents indicated that they had no preference with regard to which 
profession was better suited to act as a facilitator, it seems that the debate referred to above 
may indeed no longer be relevant. 

																																																													
847 Hoorens V, ‘Self-enhancement and Superiority Biases in Social Comparison’ European Review of Social 
Psychology (1993) 4 117. 
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5.26.9.5 Question 32 - The term ‘facilitation’848 

The questionnaire was sent out in 2014, prior to the establishment of the task force that 
developed the Guidelines in which the use of the term ‘parenting coordination’ is 
recommended. 849 At that time, there was discussion around whether the term ‘facilitation’ was 
indeed the best term for this particular form of dispute resolution.850 The results indicated that 
most family law practitioners851 and social workers852 believe that ‘facilitation’ is the best term 
to describe the process referred to in the questionnaire. However, more than half of 
psychologists853 believe that another term would be better suited for the process referred to in 
this questionnaire. 

5.26.8.6 Question 33 - Preferred nomenclature854 

In Question 33, those respondents who were of the view that a different term would be better 
suited to describe the process referred to as facilitation were asked to provide their preferred 
term for the process. 

There were 15 respondents who believed that a different term should be used. Three 
respondents offered no alternative and two provided more than one alternative. The following 
terms were proposed (in alphabetical order): 

• case management, case manager, case mediator (proposed by five respondents); 

• directive mediation; 

• dispute resolution post-divorce; 

• divorce facilitator; 

• family facilitation; 

• mediator; and 

• parenting coordination, parenting plan coordinator (proposed by two respondents). 

5.26.9.7 Question 34 - Secondary goals of facilitation855 

This question assumes that the main goal of facilitation is the resolution of disputes856 and was 
included to establish what, if any, the secondary goals of facilitation were. In a way, Question 
																																																													
848 Question 32: Do you think that ‘facilitation’ is the best term to use for the process referred to in this 
questionnaire? 
849 See para 5.14.2 above. 
850 As discussed in the FAMAC bi-monthly meetings. See para 5.14.1.2 above. 
851 The figure is 73.9 per cent. 
852 The figure is 75.0 per cent. 
853 The figure is 58.3 per cent 
854 Question 33: If you answered ‘no’ to question 32, please write your preferred term in the space below: 
855 Question 34: What do you consider to be the goals of facilitation other than the resolving of disputes? Please 
list no more than five. 
856 See paras 5.2 (USA and Canada) and 5.12 (South Africa) above regarding definitions of parenting coordination. 
See also Addendum A para 1.3. 
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34 requested the respondents to take a step back from the main goal of facilitation, namely the 
resolving of disputes, and to consider whether there are other roles that a facilitator can play.857 

Table 16 below groups the responses to this question in categories that were determined after 
reading the responses. 

Table	16:	Secondary	goals	of	facilitation	

The goals of facilitation other than the resolving of disputes No. % 
34.1 To serve the best interests of the children/to ensure good parenting 45 51.14 
34.2 To achieve cooperation (communication/respect) 18 20.45 
34.3 To avoid litigation (and reduce costs)  11 12.50 
34.4 To provide suitable conditions (safety, objectivity, ease of access, 
listening) 

8 9.09 

34.5 To provide resources and expertise; to ensure justice 6 6.82 
Total  88 100.00 
34.6 Dispute resolution (irrelevant – the question related to goals ‘other than’ 
dispute resolution) 

(7)  

The responses to this question show unequivocally that the respondents are more concerned 
about the effect of divorce on the children than on any other aspect of a divorce. Every one of 
the respondents listed the best interests of the children or better parenting or both as one (or 
two) of their goals, totalling more than all other goals together.858 Achieving cooperation 
between the parents was next in frequency.859 Other terms for this goal that were considered to 
be synonymous were ‘improved cooperation’, ‘communication’ and ‘respect’. A third category 
of goals was ‘to provide suitable conditions’ for the resolution of a dispute. This could be seen 
as a means of serving the best interests of the children or of achieving cooperation between the 
parents; in other words, it implies a preliminary step in the process aimed at resolving a dispute, 
creating an environment conducive to the resolution of disputes as it were. It included words 
such as ‘safety’, ‘objectivity’, ‘ease of access’ and ‘listening’. 

The remaining two categories of goals are related to legalities surrounding a divorce. Eleven 
respondents listed ‘avoiding litigation’ directly; a further six expressed it more generally as 
‘providing resources and expertise and ensuring justice’. 

5.26.8.8 Question 35 - Essential points for a ‘best practice’ manual860 

The final question was an open-ended question which attempted to elicit the views of the 
respondents with regards to guidelines for the practice of facilitation. The responses provided 
by the facilitators were grouped together as per Table 17 below in four main areas, namely 
‘characteristics of a good facilitator’, ‘effective facilitation’, ‘professional development and 
networking’ and ‘administration’.861 

																																																													
857 See paras 5.4 (USA and Canada) and 5.15 (South Africa) above regarding the role and function of the PC. The 
original responses are available from the author upon request. 
858 At 51.12 per cent of the time. See in this regard the similar findings of researchers in the USA and Canada 
regarding the aims of parenting coordination, para 5.1 above. 
859 At 20.5 per cent of the time. 
860 Question 35: Please list five points that you would consider essential in a ‘best practice’ manual for facilitation 
861 The original responses are available from the author upon request. 
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Table	17:	Essential	points	for	a	‘best	practice’	manual	

  No. % 
 
i Characteristics of a good 
facilitator 
 

a Personal attributes 8 6.96 
b Understanding oneself 5 4.35 
c Self-development 3 2.61 
d Principles 3 2.61 
Total 19 16.52 

 
ii Effective facilitation 
 

a Preparing the parties for the 
process 

8 6.96 

b Developing a relationship 9 7.83 
c Dealing with conflict 7 6.09 
d Focus on the children 8 6.96 
Total 32 27.82 

 
iii Professional development 
and networking 

a Ongoing learning 14 12.17 
b Networking 6 5.22 
c Professionalism 5 4.35 
Total 25 21.74 

 
iv Administration 
 

a Accreditation 5 4.35 
b Running a practice 5 4.35 
c Drafting directives 12 10.44 
d Legislation 12 10.44 
e Processes 4 3.48 
f Fees 1 0.87 
Total 39 33.93 

 TOTAL 115 100.00 

The individual responses under the four main areas are summarised below.862 

i. Characteristics of the ‘good’ facilitator 

a. Personal attributes 

What sort of person should a facilitator strive to be? Eight respondents between them provided 
the following list of attributes: calm, clear-sighted, confident, firm, reflective, intuitive, 
impartial, objective, pragmatic, and respectful, with a solid understanding of people and 
genuine concern for each parent and child involved in the process. 

b. Understanding oneself 

Five respondents included self-knowledge (‘self-monitoring’) as part of a facilitator’s make-
up. This included knowing which disputes to avoid because of limitations in one’s knowledge 
and experience, understanding one’s own emotions and resigning if one feels emotion about a 
client and the ‘capacity to contain self-issues, i.e. goal boundaries’. 

																																																													
862 Ibid. 
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c. Self-development 

Three respondents mentioned abilities that facilitators should be encouraged to develop, 
namely the ability to 

• listen carefully and ‘ask lots of questions to get an accurate understanding of what is 
happening for each party’; 

• engage in a co-operative process; and 

• make decisions. 

 
d. Principles 

Three respondents included ethics, integrity and an ability to take responsibility for the 
outcome of one’s mediation or facilitation. 

ii. Effective facilitation 

a. Preparing the parties for the process 

Six respondents advised facilitators to prepare the parties for facilitation by ensuring that the 
specific dispute being referred for facilitation is clearly defined and that the parties are clear 
about boundaries and about the roles and responsibilities of all participants. 

b. Developing the relationship 

Although the facilitator should not know the parties or their children beforehand, it was 
important for the respondents to gain sufficient background regarding the case and if necessary 
to conduct assessments of children and parents. Six respondents offered guidelines on the kind 
of relationship that should be fostered once facilitation begins, mentioning trust, transparency, 
confidentiality and neutrality. The facilitator should not be judgemental or prescriptive (unless 
the safety or wellbeing of a child was threatened) or to make parenting decisions for the parents. 

c. Dealing with conflict 

The emphasis of the seven respondents who recommended guidelines dealing with conflict was 
on the importance of mediation in containing the conflict and ‘helping the parties make peace 
with the real or perceived unhappiness of the past’ before facilitation could be attempted. This 
included guidance specifically on how to ‘handle a rude person’ or one bent on derailing the 
facilitation process. 

d. Focus on the children 

Guidelines relating to the children of divorcing parents should assist facilitators to decide when 
to involve an expert or a co-facilitator or a ‘capable outsider’ and when parents should ‘take 
responsibility for joint decisions regarding their children’ without such assistance. Guidelines 
were also necessary on children’s changing interests and needs at different developmental 
stages and on when and how to involve the children themselves. The facilitator’s role was to 
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facilitate parenting by educating the parties ‘to communicate with respect for the children’s 
sake.’ 

iii. Professional development and networking 

a. Ongoing learning 

Respondents emphasised the importance of life-long learning through ongoing training and 
experience, ongoing supervision, ‘ongoing research by way of documenting the difficulties 
experienced and solutions’, and keeping up with ‘recent case studies, articles and 
(international) trends and facilitation sessions’. One respondent would include ‘a chapter on 
the required essential aspects of relevant psychology in layman’s terms’. Another included ‘the 
most important principles of family relationships’. 

b. Networking 

Networking was recommended with other facilitators and with experts, including mental health 
workers and lawyers, and co-facilitation was viewed as an additional resource. 

c. Professionalism 

Five respondents included professionalism, which should be understood to include ethical 
conduct, appearance, rooms/offices and knowledge. 

iv. Administration 

a. Accreditation 

Five respondents recommended that a best practice manual should include the accreditation 
process so as to provide a description of a ‘suitably qualified’ professional and to inform 
prospective facilitators about the minimum requirements of training, experience and expertise. 

b. Running a practice 

Five respondents included the need for guidance on managing a practice. Two did not specify 
what that should include, but the other three mentioned record-keeping; one of them advised 
facilitators to respond to communication only ‘if it is copied to both parties’, thereby 
emphasising the transparency of the process. 

c. Drafting directives 

Twelve respondents included aspects of drafting skills, for example for legal writing, emails 
and summaries. Six mentioned the need for clarity in the wording of directives and 
standardisation in their format. 

d. Legislation 

Twelve respondents included the need for guidance on legislation applicable to facilitation and 
the legal issues that might arise. 

e. Processes 
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Three respondents listed ‘complaints process’ as one of their five suggestions, and one 
respondent listed ‘steps in the mediation process’ as a suggestion. 

b. Fees 

One respondent recommended ‘strict guidelines with regards to fees raised by facilitators as 
the cost involved often makes it impossible for clients to make use of the process that they 
desperately need’. 

5.26.9.9 Summary 

The questions in this group related to the PCs’ personal experiences and views regarding 
facilitation in South Africa. They were included in the questionnaire in order to obtain 
information about the ‘profession’ of facilitation as viewed by the respondents and to assist in 
establishing best practice guidelines for parenting coordination. Shortly after these results were 
analysed, a South African task force was established in order to develop best practice 
guidelines.863 

Despite the difficulties experienced by the facilitators,864 the overwhelming majority of 
facilitators intended to continue working in this field.865 The three main reasons for continuing 
to act as facilitator were that facilitation benefited the children and their parents and that the 
facilitator benefited personally, mostly for altruistic reasons.866 The qualities rated highly in a 
facilitator tended to lean towards legal knowledge and understanding.867 However, the different 
professions all rated different qualities as more or less important, indicating that there is no 
uniform view regarding what is important with regard to facilitation.868 This is of concern, 
because it implies that each profession represented in facilitation currently has a different 
understanding of what is important, providing support for the view that facilitation in South 
Africa lacks standardisation and regulation.869 The debate about which profession or discipline 
is best suited to facilitation may be idiosyncratic to the Western Cape, since there is no evidence 
of such a debate in the USA or Canada,870 and it is clear from the literature and the research 
presented earlier in this chapter that parenting coordination requires both legal and 
psychological knowledge and skills.871 

Whereas ‘training as a facilitator’ was regarded as a neutral quality of a facilitator (neither 
important nor unimportant)872 and ‘facilitation experience’, as an unimportant quality,873 
‘ongoing learning’, which included training and experience, was the single-most important 

																																																													
863 See para 5.14.2 above. 
864 See paras 5.26.4.4 and 5.26.7.8 above. 
865 See para 5.26.9.1 above. 
866 See para 5.26.9.2 above. 
867 See para 5.26.9.3 above. 
868 Ibid. 
869 See para 5.20.2.4 above. 
870 The definitions in the USA and Canada refer to both mental health and legal practitioners, see para 5.2 above. 
871 See paras 5.2 (USA and Canada) and 5.12 (South Africa) above. 
872 See para 5.26.9.3 above and Figure 32 which indicated that this quality was selected 50 per cent of the time. 
873 See para 5.26.9.3 above and Figure 32 which indicated that this quality was selected 25 per cent of the time. 
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item to be included in a best practice manual.874 The drafting of directives and an understanding 
of relevant legislation were regarded as important both in a best practice manual and as qualities 
that a facilitator should have.875 The suggestions for a best practice manual provided by the 
respondents are nevertheless extremely helpful and can be utilised to provide important 
information regarding training for facilitators. 

5.27 CONCLUSIONS 

The empirical research described in this section is the first to have been conducted on parenting 
coordination in South Africa, and as such provides an initial indication of the current 
prevalence of parenting coordination in the Western Cape as well as the views, opinions and 
experiences of the PCs practising in the Western Cape. 

Information obtained from the divorce orders issued in the Western Cape High Court indicates 
that, since 2009, the majority of divorces have included a parenting coordination clause,876 
making parenting coordination a preferred ADR method for the resolution of disputes arising 
post-divorce or -family separation. The majority of court orders did not a refer to a specific 
profession, but simply referred to the appointment of a ‘facilitator’ or a ‘mediator’, implying 
that mediation skills are important. When a profession was referred to, mental health or legal 
practitioners were preferred. 

The analysis of the responses to the questionnaire sent out to PCs in the Western Cape have 
led to a number of findings around the experience of the parenting coordination process. PCs 
are most often appointed by agreement between the parties and are most often appointed post-
decree in order to resolve contact disputes involving children. It is apparent that most parents 
do not have an understanding of what the parenting coordination process entails, requiring PCs 
to spend time explaining the process to their clients. Complaints with regard to parenting 
coordination and the conduct of PCs have been received by attorneys, organisations such as 
FAMAC, and by PCs themselves. Not all complaints provided by the clients are experienced 
as problematic by the PCs themselves. For example, the switch between the mediator role and 
the decision-making role of the PC was reported as problematic by clients, but not by the PCs 
themselves. Furthermore, the vast majority of disputes appeared to have been settled during 
the mediation phase of the parenting coordination process, thereby obviating the need for the 
PC to make a decision and issue a directive. 

PCs reported many difficulties with the parenting coordination process, with acrimony between 
the parties, underlying psychological issues with one or both parties, non-payment of the PC’s 
fees and non-adherence to directives issued by the PC as the most important. These were also 
the reasons given why respondents had resigned as PCs. In spite of the difficulties experienced 
and the complaints endured by the PCs, the overwhelming majority of respondents indicated 

																																																													
874 See para 5.26.9.8 above and Table 17 which indicated that this quality was included by more respondents than 
any other item, i.e. by 14 respondents. 
875 See paras 5.26.9.3 and 5.26.9.8 above. 
876 See para 5.25 Table 5 above which indicates that in 2009, 50.74 per cent of all divorces where minor children 
are concerned included a parenting coordination clause. 
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that they would continue to act as PCs in the future. The reasons provided by the respondents 
for continuing to act as PCs appeared to be mostly of an altruistic nature. 

In spite of international, regional and national legislation providing for child participation in 
matters concerning the welfare of a child, children are seldom consulted during the parenting 
coordination process. 

PCs regard a working knowledge and understanding of the relevant legislation as the most 
important quality of a PC, followed by the ability to make decisions and draft clear directives. 
Lastly, the PCs were requested to provide essential points for a best practice manual, and the 
information thus provided, together with the responses to the rest of the questionnaire, make a 
valuable contribution to the development of a relevant and appropriate parenting coordination 
training programme.877  

																																																													
877 See chapter 6 para 6.5.2.2. 
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Section E: COMPARATIVE SYNTHESIS 

5.28 INTRODUCTION 

There are notable differences in the current practice of facilitation/parenting coordination878 in 
the Western Cape, as evidenced from the empirical research, and the practice of parenting 
coordination as proposed by the Guidelines. Parenting coordination in the USA879 has been 
developed, researched, criticised, recommended, standardised, and legislated880 for almost 40 
years. In South Africa parenting coordination881 has been practised for just over one decade. It 
is therefore to be expected that parenting coordination may not be as far advanced in South 
Africa as it is in the USA and Canada, especially with regard to standardisation of the practice 
of parenting coordination and legislative provisions. The task force which developed the 
Guidelines882 has looked at the AFCC, the APA and the BC guidelines, developed in the USA 
and Canada respectively, for guidance883 and, as a result, there are many similarities between 
the American and Canadian guidelines on the one hand and the South African Guidelines on 
the other. 

In the section below, the current practice of parenting coordination in the Western Cape and 
the practice of parenting coordination as proposed in the South African guidelines will be 
examined first (an internal comparison). Thereafter the practice of parenting coordination in 
South Africa on the one hand, and the USA and Canada on the other, is compared with 
reference to the guidelines developed in these jurisdictions (an external comparison). 

5.29 COMPARATIVE SYNTHESIS OF PARENTING 
COORDINATION AS CURRENTLY PRACTICED IN THE 
WESTERN CAPE AND AS PROPOSED IN THE SOUTH 
AFRICAN GUIDELINES 

As stated above, parenting coordination has grown in South Africa over the past decade or so. 
The empirical research described in section D above provides factual information with regard 
to the appointment of PCs in the Western Cape High Court, as well as insights into the 
experiences and opinions of PCs practising in the Western Cape. The Guidelines were 
developed in 2016, and, as a work-in-progress, will continue to be developed. The 
questionnaire was sent out in 2014 and was therefore not drafted with the intention of 
comparing the practice of parenting coordination in the Western Cape with the 

																																																													
878 From here onwards, the term ‘parenting coordination’ will be used when referring to ‘facilitation’ in the 
Western Cape. 
879 In Canada for almost 30 years, see para 5.1 above. 
880 In about 15 states in the USA, see para 5.1 above. The first legislation was passed in 2005, about 25 years after 
parenting coordination was introduced in the USA. 
881 Still referred to generally as ‘facilitation’ in the Western Cape and as ‘case management’ in Gauteng, see para 
5.11 above. 
882 See para 5.14.2 above. 
883 Guidelines ‘Foreword’ A. The FDRIO standards were only published in 2017 and were therefore not available 
when the South African Guidelines were developed. 
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recommendations contained in the Guidelines. It is nevertheless interesting to compare the 
practice of parenting coordination as envisaged in the Guidelines with the actual practice of 
parenting coordination in the Western Cape. 

5.29.1 Experience, professional qualifications and membership of a mediation 
organisation 

The Guidelines require a minimum of seven years’ experience in family dispute resolution884 
as well as accreditation as a mediator.885 The court roll data has shown, however, that in the 
great majority of PC appointments, irrespective of their professional background, no 
experience and no accreditation is required.886 Furthermore, in the majority of cases, the court 
orders make no reference to a specific professional background, and merely require the 
appointment of a PC who is a mediator or a facilitator.887 The Guidelines, on the other hand, 
require not only a mental health or legal professional qualification, but also membership of a 
designated professional organisation.888 There is therefore a significant disparity between the 
requirements proposed by the Guidelines and the actual practice in the Western Cape as 
evidenced in the court orders appointing PCs. 

5.29.2 Scope of authority 

As can be seen from the contradicting case law referred to earlier in this chapter,889 there is an 
urgent need for a clearly defined scope of authority for PCs. However, despite the court’s 
holding that issuing a directive regarding a change of primary residence was outside the 
mandate of the PC, the court did not overturn the directive,890 and in another matter, a directive 
issued suspending one parent’s contact with the children was partially overturned.891 The 
Guidelines have defined the scope of the PC’s authority by stating that the PC must not issue 
directives that would change legal guardianship, primary residence or completely suspend 
contact with a parent.892 Furthermore, the Guidelines require that the court order or written 
agreement between the parties and the PC must explicitly define the scope of the PC’s authority 
and responsibility.893 In contrast to the requirements contained in the Guidelines, the results 
from the analysis of the questionnaire have shown that the majority of PCs have been required 
to, inter alia, resolve disputes around primary residence.894 

																																																													
884 Guideline 1.2.4. 
885 Guideline 1.2.2. 
886 See paras 5.25.3.1-5.25.3.4 above. 
887 See para 5.25.2.1 above. 
888 Guideline I paras 1.2.1 and 1.2.5. 
889 See paras 5.18.2.1-5.18.2.3 above. 
890 Scheepers v Scheepers High Court of South Africa Eastern Cape Division, Grahamstown, case no. 5449/2016, 
20 December 2016. See also para 5.18.2.2 above. 
891 LM v Goldstein NO and Others 2016 (1) SA 465 (GJ). See also para 5.18.2.2 above. 
892 Guideline 2.6.2.2. 
893 Guideline 2.2. 
894 See para 5.26.4.1 above. 
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The actual practice of parenting coordination in the Western Cape, the recommendations 
contained in the Guidelines and the case law are clearly not aligned. It seems, however, that 
the Guidelines and some of the case law are more similar. 

5.29.3 Parties’ understanding of parenting coordination 

The results from the questionnaire showed clearly that the majority of parents did not 
understand the parenting coordination process.895 Lack of understanding of the process was 
also one of the concerns raised by parenting coordination clients.896 The Guidelines have taken 
cognisance of this and, in terms of them, a PC must, at the outset of the process, inform the 
parties of the nature of the PC’s role and the parameters of his or her appointment.897 

5.29.4 Child involvement in the parenting coordination process 

The Guidelines898 and the FAMAC model dispute resolution clause899 make provision for the 
PC to consult with a child or children involved in the parenting coordination process, which is 
in line with the child participation rights provided for in international, regional and national 
legislation.900 

The results from the questionnaire show that the overwhelming majority of disputes concern 
contact arrangements involving children.901 Furthermore, two out of three PCs were of the view 
that a PC should be appointed in every case where children are involved.902 It appears that PCs 
generally support the appointment of a PC in matters where children are involved, thereby 
indicating that parenting coordination is regarded as a desirable dispute resolution mechanism 
for disputes involving children. However, the results from the questionnaire also show that the 
majority of PCs seldom consulted with children.903 

There is therefore a discrepancy between legislative requirements and the provisions found in 
the Guidelines and the FAMAC model dispute resolution clause, on the one hand, and actual 
child participation, as found in the results of the questionnaire, on the other. 

5.29.5 Ongoing and specialised training and other qualities of a PC 

The respondents to the questionnaire were asked to list the most important qualities of a PC.904 
There were two qualities rated highly by the respondents which are aligned with the Guidelines. 
A working knowledge and understanding of relevant legislation was listed as the most 
																																																													
895 See para 5.26.3.1 above. 
896 See para 5.20.2.1 above. 
897 Guideline 4.1.1. 
898 Guideline 9.2.7(iv). 
899 See Addendum A para 1.3.3. 
900 See also chapters 2 and 3 regarding international, regional and national legislation that makes provision for 
child participation in matters concerning them. 
901 See para 5.26.4.4 above. 
902 See para 5.26.8.1 above. 
903 See para 5.26.5.5 above. 
904 See para 5.26.9.3 above. 
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important quality, followed by decision-making ability and the ability to draft clear 
directives.905 These findings are in line with Guideline 2.6, which concerns the issuing of 
directives and emphasises the requirement that PCs have to be knowledgeable with regard to 
applicable law and the procedure for the issuing of directives.906 

Mediation experience was also rated by the respondents as important,907 which corresponds 
with the requirement in the Guidelines that a PC should be an accredited mediator.908 

However, there were also aspects of parenting coordination that were rated as less important 
by the respondents and which are not aligned with the Guidelines. As part of the educational 
functions of a PC, the Guidelines state that knowledge of child development is required.909 
Although this question was not specifically asked in the questionnaire, a comparable question, 
namely an understanding of the human psyche, was not rated by the respondents as 
important.910 In this regard, the respondents’ views differ significantly from the Guidelines. 

A further difference is found in the ability to maintain clear boundaries as provided for in 
Guideline VIII which prohibits a PC from fulfilling sequential or multiple roles, and which was 
rated as less important by the respondents.911 The Guidelines also list peer consultation under 
qualifications;912 however, a willingness to engage with fellow professionals was also not rated 
very highly by the respondents.913 Whereas the Guidelines emphasise participation in 
continuing educational activities,914 the respondents to the questionnaire did not regard training 
as very important when compared with other qualities that a PC should have.915 

Despite some similarities, the practice of parenting coordination is not yet fully aligned with 
the Guidelines as far as the qualities of a PC are concerned. 

5.29.6 Timing and duration of the parenting coordination process 

The Guidelines indicate that a PC may serve by agreement between the parties or in terms of a 
court order.916 From the responses to the questionnaire, it is clear that the majority of PCs are 
appointed post-decree, but a small percentage of PCs are nevertheless appointed pre-decree.917 

																																																													
905 Ibid. 
906 Guidelines 2.6.1.2 and 2.6.1.3. 
907 See para 5.26.9.3 above. 
908 Guideline 1.2.2. 
909 Guideline 9.6.1. 
910 See para 5.26.9.3 above. 
911 Ibid. 
912 Guideline 1.3. 
913 See para 5.26.9.3 above. 
914 Guideline 1.4. 
915 See para 5.26.9.3 above. 
916 Guidelines 2.1.1 and 2.1.2. 
917 See para 5.26.2.3 above. 
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The Guidelines make provision for a fixed term of appointment of a PC.918 None of the court 
orders read for this research stipulated a fixed term of appointment of the PC,919 and one can 
therefore assume that, unless the PC is removed through some or other mechanism,920 the PC 
remains appointed until the child involved turns 18.921 This also comes to the fore in one of the 
anecdotal complaints given by parenting coordination clients, namely that they feel ‘locked in’ 
to use the same PC.922 However, if the Guidelines are followed and the PC is appointed for a 
fixed term, this concern could be addressed. 

5.29.7 Peer supervision 

Whereas the Guidelines recommend peer supervision,923 the respondents to the questionnaire 
rated a ‘willingness to engage with fellow professionals and draw upon their expertise’ as a 
below-average quality required of a PC.924  

5.29.8 Summary 

From the above it is clear that there are some areas where the Guidelines and the practice of 
parenting coordination in the Western Cape are aligned with each other, and other important 
areas where they diverge. The latter include differences in respect of training, experience and 
affiliation, scope of authority, child involvement, the relative importance of certain qualities of 
the PC, the duration of the PC appointment and the importance of peer supervision. As stated 
above,925 the empirical research findings, together with the Guidelines, provide important and 
relevant information which can be included in an appropriate PC training programme. 

5.30 COMPARATIVE SYNTHESIS OF PARENTING 
COORDINATION AS PRACTICED IN SOUTH AFRICA ON 
THE ONE HAND AND IN THE USA AND CANADA ON THE 
OTHER 

In this section, various aspects of parenting coordination will be addressed, including 
terminology and definitions, legislation, the role of practice guidelines, the role and function 
of the PC, the professional requirements for PCs, the appointment of a PC and the parenting 
coordination agreement, child involvement in parenting coordination and, lastly, the 
advantages of and objections to parenting coordination. 

																																																													
918 Guideline 13.2 recommends a term of two years. 
919 With the exception of the Brossy matter referred to in para 5.18.1 above. This case fell outside the time 
perimeters of court orders read for this research. 
920 The PC can be removed through resignation, a court order or by agreement between the parents. See also 
Addendum A para 1.2. 
921 In terms of the definitions of Act 38 of 2005, a child is defined as a person under the age of 18. 
922 See para 5.20.2.1 above. 
923 See para 5.16.5 above. 
924 See para 5.26.9.3 above. 
925 See para 5.26.9.9 above. 
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5.30.1 Terminology and definitions 

Although different terminology is currently still used in South Africa,926 the literature and the 
Guidelines927 recommend that the terminology in the USA and Canada also be employed in 
South Africa, such that terms like ‘facilitation’ and ‘case management’ are replaced with 
‘parenting coordination’.928 Since the definitions of parenting coordination used in South 
Africa are, to a large extent, based on those developed by inter alia the AFCC in the USA, it 
makes sense to use the terminology used in the USA and Canada. Standardisation of 
terminology, first throughout South Africa and secondly internationally, will assist in enabling 
comparative research with regard to the theory and practice of parenting coordination and 
thereby enhance the knowledge and understanding of this ADR mechanism. 

5.30.2 Legislation 

There is currently no legislation providing expressly for the appointment of a PC in South 
Africa. The Guidelines provide several arguments as to why the courts have the authority to 
refer parents for parenting coordination even if they have not agreed thereto.929 There is also 
case law where the court has appointed a PC without the parents’ agreement.930 Furthermore, 
the SALRC has included parenting coordination as a form of ADR to be considered for 
inclusion in possible family dispute resolution legislation.931 On the other hand, in the USA 
and Canada, parenting coordination has been legislated for in several states and provinces.932 
Even so, there has been a backlash against the legislation, as can be seen from the ruling made 
by the Pennsylvania Superior Court in 2013 to abrogate previous decisions supporting 
parenting coordination.933 As can be seen from South African case law934 and from the 
Pennsylvania Superior Court decision,935 the courts in these jurisdictions have not unanimously 
accepted the concept of parenting coordination as an extra-judicial dispute resolution 
mechanism. 

5.30.3 Parenting coordination guidelines 

South Africa, the USA and Canada have developed guidelines for the practice of parenting 
coordination. The South African Guidelines are largely based on the AFCC, the APA and the 
BC guidelines936 and by and large include the same principles.937 The role of the guidelines is 
to provide direction, parameters and standards of practice irrespective of whether a jurisdiction 
has legislated for parenting coordination or not. At the very least, the existence of guidelines 
																																																													
926 See para 5.12 above. 
927 See para 5.12 above. 
928 See Guidelines ‘Foreword’ C. 
929 See para 5.13 above and Guidelines ‘Foreword’. 
930 See para 5.18.2.3 above. 
931 See para 5.13 above. 
932 See para 5.1 above. 
933 See para 5.9.2.1 above. 
934 See para 5.18.2 above. 
935 See para 5.9.2.1 above. 
936 Guidelines ‘Foreword’ A.  
937 See paras 5.3 (the AFCC, the APA and the BC guidelines) and 5.14.2 (the South African Guidelines) above. 
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sets a benchmark for the practice of parenting coordination and enhances the credibility of the 
profession. 

5.30.4 The role and function of a PC 

The AFCC, the BC and the South African Guidelines all offer similar descriptions of the role 
and function of a PC. These include an assessment function which includes screening for 
domestic violence, substance abuse or cognitive or neurological impairments; a conflict 
management function which includes assisting families to improve communication and reduce 
conflict; a dispute resolution function which includes parenting education and child 
participation; a decision-making function which includes the resolution of disputes regarding 
contact arrangements and health care management; a case management function which 
includes consultation with relevant professionals; and an educational function which includes 
educating parents on the impact of conflict on children and dispute resolution skills.938 

In addition, South Africa, the USA and Canada emphasise the interdisciplinary or ‘hybrid’ role 
of the PC, which embraces both legal and mental health knowledge, understanding, training 
and experience.939 

In the USA and Canada, the PC is often required to fulfil a monitoring role to ensure parties’ 
compliance with parenting plans and to report to the court if requested to do so.940 This means 
that in the USA and Canada, a PC can be both proactive and reactive. The situation in South 
Africa is different in that the mandate of the PC941 does not generally include monitoring 
compliance with the parenting plan or reporting non-compliance to the court. In South Africa, 
the PC is therefore generally reactive.942 An exception is found, however, in Centre for Child 
Law v NN and NS943 where the PC is appointed to fulfil an evaluating role and to coordinate 
the development of a parenting plan.944 

One explanation for the difference between these jurisdictions may be that in the USA and 
Canada, PCs are generally appointed by the court, without the requirement of agreement by the 
parties, and generally only in high-conflict cases.945 This is not the case in South Africa, where 
PCs are almost routinely appointed in the majority of divorces where minor children are 
involved.946 

																																																													
938 See paras 5.4 (USA and Canada) and 5.15 (South Africa) above. 
939 Ibid. 
940 See para 5.4 above. See also Guideline IX: Role and functions of the PC. 
941 See Addendum ‘A’ paras 1.3-1.4.5. 
942 See Guidelines ‘Foreword’ L(c). An exception would be where there is a reasonable suspicion that a child may 
be in need of care and protection, in which case the PC is obliged to report this to the Department of Social 
Development in terms of section 110 of Act 38 of 2008. 
943 High Court of South Africa Gauteng Division, Pretoria, case no. 32053/2014, 16 November 2015. See also 
para 5.18.2.3 above. 
944 At paras 15.3.1 and 15.3.2. 
945 See para 5.1 above. 
946 See paras 5.6.2 (USA and Canada) and 5.25 (South Africa) above. 
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5.30.5 Professional requirements for PCs 

The guidelines developed in South Africa, the USA and Canada all emphasise minimum 
professional qualifications and experience in either the mental health or legal field, additional 
experience and training in mediation and additional specialised training.947 The differences 
between the professional requirements stipulated in court orders, which were minimal, and 
those referred to in the South African Guidelines, which are comparable to those stipulated in 
the USA and the BC guidelines, have been discussed above.948 Both the American and 
Canadian guidelines as well as legislation in these jurisdicitons include minimum professional 
standards.949  

A further difference was found in the emphasis on peer supervision. American research found 
that peer consultation was a primary positive coping strategy,950 whereas the empirical research 
showed that peer supervision was not rated as an important quality by the participants.951 One 
explanation for this difference may be that PCs in the Western Cape do not deal exclusively 
with high-conflict parents and may therefore not experience the same need for peer supervision 
as their American and Canadian counterparts. 

5.30.6 The appointment of a PC and the parenting coordination agreement 

In South Africa, a PC is generally appointed by agreement between the parties and a parenting 
coordination clause, similar to the FAMAC model dispute resolution clause,952 is usually 
annexed to or included in the parenting plan or settlement agreement. There have been 
exceptions, however, such as when a court appoints a PC without obtaining agreement between 
the parents.953 The situation in the USA and Canada is different, though, in that, where there is 
legislation, the court has the authority to appoint a PC without agreement from the parents.954 

Furthermore, in South Africa PCs are appointed in the majority of divorces where children are 
involved, and therefore not only in high-conflict cases,955 whereas in the USA and Canada, the 
courts tend to make a decision to appoint a PC based on the degree of conflict between the 
parents.956 The South African,957 the American and the Canadian958 guidelines stipulate that 
the PC is appointed in terms of a court order issued upon divorce. However, PCs in South 

																																																													
947 See paras 5.5 (USA and Canada) and 5.16 (South Africa) above. 
948 See para 5.28.1 above. 
949 See para 5.5.2 above. 
950 See para 5.5.5 above. 
951 See para 5.29.7 above. 
952 See Addendum A. 
953 See para 5.18.2.3 above, where in Centre for Child Law v NN and NS the court appointed a PC without 
obtaining agreement from either parent. 
954 See paras 5.1 and 5.6.1 above. 
955 See para 5.25 above. 
956 See para 5.6.2 above. 
957 See Guideline II. See also para 5.14.2 above. 
958 See para 5.6.3 above. 
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Africa, the USA and Canada are sometimes appointed pre-decree to resolve a particular dispute 
or to gain insight in the parents’ abilities to resolve disputes.959 

The guidelines developed in South Africa, the USA and Canada all support a limited period of 
appointment.960 

Irrespective of the timing or duration of the appointment of a PC, the guidelines developed in 
South Africa, the USA and Canada all require the PC to enter into an agreement with the 
parties; the agreement should stipulate the principles of parenting coordination, protect the PC 
by clarifying the role of the PC and address administrative aspects of parenting coordination, 
such as fees, which are not generally included in the court order or parenting coordination 
clause.961 

5.30.7 Child participation in parenting coordination 

Children’s participation rights have been discussed in previous chapters.962 It is to be expected 
that parenting coordination as an ADR mechanism which includes mediation and aims to 
support the best interests of the child by reducing parental conflict,963 would emphasise child 
participation. The literature as well as the AFCC guidelines, the BC guidelines964 and the South 
African Guidelines965 support child involvement, but in practice there appear to be many 
difficulties experienced with regard to child participation by all three countries.966 This is 
therefore something that needs to be investigated further. 

5.30.8 Advantages of and objections to parenting coordination 

No empirical research has been done on the advantages and effectiveness of parenting 
coordination in South Africa. Studies in the USA and Canada indicate a decrease in re-litigation 
after a PC had been appointed, improved communication between the parents, a reduction in 
conflict, improvement in the adjustment of the children involved and satisfaction with the 
parenting coordination process among parents recently involved in parenting coordination.967 
The South African literature emphasises that the main benefit of parenting coordination is that 
the reduction in parental conflict decreases the harmful effects that exposure to such conflict 
would otherwise have on children.968 

The objections to and criticisms of parenting coordination raised in the USA and Canada and 
in South Africa overlap to the extent that in all three countries there are concerns. First, there 
are concerns about the position that parenting coordination occupies vis-à-vis the court and the 
																																																													
959 See paras 5.6.3 (USA and Canada) and 5.17 (South Africa) above. 
960 See paras 5.6.4 (USA and Canada) and 5.17 (South Africa) above. 
961 See paras 5.7 (USA and Canada) and 5.17 (South Africa) above. 
962 For example, chapter 2 para 2.4.3, chapter 3 para 3.3.3.2 and chapter 4 para 4.5. 
963 See paras 5.2 (USA and Canada) and 5.12 (South Africa) above. 
964 See para 5.9 above. 
965 See para 5.19 above. 
966 See paras 5.8, 5.19 and 5.29.4 above. 
967 See para 5.9.1 above. 
968 See para 5.20.1 above. 
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judiciary.969 These include the concern that parenting coordination is an improper delegation 
of judicial authority,970 that it frustrates due process,971 that it interferes with the privacy of the 
family,972 and, in South Africa, that it contravenes section 2 of the Arbitration Act.973 

Secondly, the lack of standardised nomenclature, training and practice standards raised as a 
criticism in South Africa is being addressed by the development of the Guidelines.974 It is 
interesting to note that whereas this used to be a concern in the USA and Canada, it no longer 
exists, probably as a result of the development of the AFCC and the BC guidelines which 
included the standardisation of the nomenclature.975 

Thirdly, there are concerns about the costs of parenting coordination. Parenting coordination 
is not state-funded in either the USA, Canada or South Africa,976 and it is ironic that an ADR 
mechanism promoted as more time- and cost-effective than litigation is often rejected as a 
result of a lack of affordability among its users. 

A fourth category of criticisms relates to the lack of understanding of the process by its users 
and the PCs themselves.977 This includes confusion with regard to the mediation aspect of 
parenting coordination,978 lack of standardisation of the practice of parenting coordination and 
lack of training of PCs.979 The objections to parenting coordination are therefore quite similar 
in all three jurisdictions. 

5.30.9 Summary 

The drafters of the South African Guidelines acknowledge their reliance on the AFCC, the 
APA and the BC guidelines in the Foreword to the Guidelines980 and the four guidelines 
discussed in this research are similar in many respects. The literature and the South African 
Guidelines support the use of the term parenting coordination. There is currently no legislation 
with regard to parenting coordination in South Africa, whereas several states and provinces in 
the USA and Canada have legislated for parenting coordination. The role and function of the 
PC as recommended in the guidelines in South Africa, the USA and Canada are similar, as are 
the professional requirements. The practice of parenting coordination in the USA, Canada and 
South Africa, shows differences in the appointment of a PC. However, the suggested content 
of the parenting coordination agreement in these three countries is similar. Whereas child 
involvement in parenting coordination is supported by the guidelines and the literature in all 
three countries, the practice appears not to be aligned with the guidelines. South Africa, the 

																																																													
969 See for example the different judgments regarding parenting coordination, para 5.18 above. 
970 See paras 5.9.2.1 (USA and Canada) and 5.20.2.3 (South Africa) above. 
971 See para 5.9.2.2 above. 
972 See para 5.9.2.3 above. 
973 See para 5.20.2.2 above. 
974 See para 5.20.2.4 above. 
975 See para 5.1 above. 
976 An exception to this was the ‘PC Project’ in Washington DC; see para 5.9.2.6 above. 
977 See for example para 5.26.3.1 above. 
978 See paras 5.9.2.4 (USA and Canada) and 5.20.2.1 (South Africa) above. 
979 See para 5.20.2.1 above. 
980 Guidelines ‘Foreword’ A. 
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USA and Canada have all experienced criticisms of and objections to parenting coordination 
which can serve to improve the practice of ADR mechanism. 

With a 40-year history of the practice of parenting coordination in the USA and around 30 
years in Canada, South Africa can and has benefited from the experience of these two countries, 
as evidenced in the South African literature and the reliance that the drafters of the South 
African Guidelines have placed on the USA and Canadian guidelines. 

Section F: CONCLUSIONS 

The empirical research has provided valuable information regarding the practice of parenting 
coordination in South Africa. There are significant differences between the current practice of 
parenting coordination in South Africa and the proposed standards contained in the Guidelines 
with regard to child participation in parenting coordination, professional requirements and 
experience of PCs, membership of a mediation organisation, scope of practice, emphasis on 
the qualities and skills required of a PC and duration of appointment as a PC. Further research 
on the regulation of the parenting coordination process and training of PCs is required to align 
the practice of parenting coordination with the Guidelines. 

The single-most significant difference between South Africa, on the one hand, and the USA 
and Canada, on the other, is that, whereas there is legislation in the USA and Canada, there is 
currently no legislation providing for parenting coordination in South Africa. Furthermore, 
there are differences in the practice of parenting coordination between these jurisdictions. 
Whereas parenting coordination in the USA and Canada is focused on high-conflict families, 
in South Africa, PCs are more routinely appointed in matters involving children. Legislation in 
the USA and Canada allows the courts to appoint a PC where it deems appropriate, whilst in 
South Africa the appointment of a PC remains largely a choice which parents make at the time 
of their divorce or separation. 

Whereas the South African Guidelines were drafted without the support of legislation or 
professional bodies, they nevertheless do provide standards of practice for PCs. The standards 
of practice for parenting coordination as provided for in the Guidelines are reliant on self-
regulation on the part of PCs. Legislation, on the other hand, provides legal certainty and 
protects the parents, the PCs and the children involved. It remains to be seen whether the 
SALRC will include parenting coordination in the proposed ADR legislation. It is, however, 
strongly suggested that in South Africa, as in the USA and Canada, parenting coordination 
should be regulated by legislation. 
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 Chapter 6:  
CONCLUSIONS AND RECOMMENDATIONS FOR 
THE PRACTICE OF PARENTING COORDINATION 
IN SOUTH AFRICA AND ITS INTRODUCTION IN 
THE NETHERLANDS 

6.1 INTRODUCTION 

This chapter briefly summarises the findings of the previous chapters, after which the research 
questions, with the exception of the second overarching question, are answered. On the basis 
of the answers, recommendations are made for the improvement of parenting coordination in 
South Africa through legislation and training. Thereafter the second overarching question 
regarding the possibility of the introduction of parenting coordination into the jurisdiction of 
the Netherlands is discussed. 

The two overarching questions and the sub-questions stated in chapter 11 are repeated here for 
ease of reference: 

6.1.1 Overarching questions 

• What does parenting coordination entail? How has it developed in South Africa? Has it 
been accepted and, if so, to what extent? 

• Can the practice of parenting coordination as a form of post-divorce or -family 
separation dispute resolution mechanism be transported to the Netherlands? 

6.1.2 Sub-questions 

• Does parenting coordination comply with international and regional obligations? 

• Does the practice of parenting coordination infringe any individual rights whether legal 
or constitutional? 

• How frequently is parenting coordination included in South African consent papers or 
settlement agreements? 

• What is the nature of the post-divorce or -family separation disputes that PCs in South 
Africa are requested to resolve? 

• Does parenting coordination make provision for child participation and, if so, to what 
extent does this happen in practice? 

																																																													
1 Chapter 1 para 1.3. 
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• How often is agreement reached in parenting coordination as opposed to a directive 
issued by the PC? 

• Are there differences and similarities in the way that the different professions involved 
practice parenting coordination in South Africa and, if so, what can be learnt from these 
differences? 

• Are there established parenting coordination practices elsewhere that can contribute to 
the development of the South African parenting coordination model? 

• Does parenting coordination offer a better dispute resolution option for families post-
divorce or -separation than other established ADR mechanisms? 

6.2 THE PROTECTION OF CHILDREN’S AND FAMILIES’ 
RIGHTS 

6.2.1 International and regional protection of children’s and families’ rights 

Several international instruments ratified by both South Africa and the Netherlands, namely 
the ICCPR,2 which protects the family in the event of the dissolution of marriage; the 1980 
Hague Convention,3 which protects the right of the child to be heard; and the CRC, 4 which 
protects the best interests of the child, child participation and parental responsibilities and 
rights, which in turn includes the right to contact between parents and their children, have been 
discussed. There are also international instruments concerning children’s and families’ rights 
ratified by the Netherlands and not by South Africa. These include the UDHR,5 which protects 
the family and protects children irrespective of their parents’ marital status, and the 1996 Hague 
Convention,6 which protects the best interests of children, child participation and contact 
between children and their parents. 

African regional instruments include the Banjul Charter,7 which refers to the protection of the 
family; the ACC,8 which provides protection for the family, a child’s right to contact with his 
or her family, the best interests of the child and makes provision for child participation; and 
the AYC,9 which provides for the protection of the family and youth participation. These 
instruments all make reference to international instruments such as the UDHR, the ICCPR and 
the CRC.10 Additionally, the African regional instruments emphasise the duties and 

																																																													
2 Chapter 2 para 2.2.1.2. 
3 Chapter 2 para 2.2.2.1. 
4 Chapter 2 para 2.2.1.3. 
5 Chapter 2 para 2.2.1.1. 
6 Chapter 2 para 2.2.2.2. 
7 Chapter 2 para 2.3.1.2. 
8 Chapter 2 para 2.3.1.3. 
9 Chapter 2 para 2.3.1.4. 
10 Chapter paras 2.3.1.2 (Banjul Charter), 2.3.1.3 (ACC) and 2.3.1.4 (AYC). 
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responsibilities of children, something which is not found in the European regional 
instruments.11 

Binding European regional instruments protecting the rights of children and families include 
the ECHR,12 which protects the interests of children and the right to family life; the Custody 
Convention,13 which protects the right of parents to have contact with their children; Brussels 
II bis,14 which protects the best interests of children, their right to have their views heard and 
parents’ rights of contact; the EU Charter,15 which protects the best interests of children, family 
life, the right to contact and the right of children to have their views heard and taken into 
consideration; and the Mediation Directive,16 which protects the best interests of the child. 

Non-binding European regional instruments which make reference to protection of children’s 
and families’ rights include the 1984 Recommendations,17 which protect the best interests of 
the child; the right of the child to be heard and to maintain a personal relationship with his  or 
her parents; the Mediation Principles,18 which protects the best interests of the child; the White 
Paper,19 which protects the best interests of the child and the right to have his or her views 
heard; the Draft Recommendation,20 which protect the best interests of the child and the right 
to have his or her views heard and emphasises the importance of the family unit; and lastly, the 
CEFL Principles,21 which protect the best interests of the child, the right to have his views 
heard and the right to have contact with his or her family. 

From the above it is clear that, internationally and regionally, the rights of children and their 
parents in the context of divorce or family separation are protected with regard to the best 
interests of the child, child participation in issues concerning their welfare, and the rights of 
parents and children to have contact with each other and enjoy family life. 

6.2.2 Protection for children’s and families’ rights in South Africa and the 
Netherlands 

The rights of children and families relevant to this research are provided for in both South 
African and Dutch national legislation. In South Africa, the best interests of the child have been 
codified in various pieces of legislation, notably the Children’s Act22 and the Constitution,23 
and in the Netherlands references to the best interests of the child appear throughout the DCC.24 

																																																													
11 Chapter 2 para 2.4.6. 
12 Chapter 2 para 2.3.2.2.a. 
13 Chapter 2 para 2.3.2.2.b. 
14 Chapter 2 para 2.3.2.2.f. 
15 Chapter 2 para 2.3.2.2.e. 
16 Chapter 2 para 2.3.2.2.g. 
17 Chapter 2 para 2.3.2.3.a. 
18 Chapter 2 para 2.3.2.3.b. 
19 Chapter 2 para 2.3.2.3.c. 
20 Chapter 2 para 2.3.2.3.d. 
21 Chapter 2 para 2.3.2.3.e. 
22 Section 7 of Act 38 of 2005. See further chapter 3 para 3.3.3.1. 
23 Section 28(2) of Act 108 of 1996. See further chapter 3 para 3.3.1. 
24 For example, articles 1:227-3, 1:250 and 1:253a-1 DCC. See further chapter 3 para 3.4.4.1. 
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In both jurisdictions there is, furthermore, an emphasis on the timeous resolution of disputes 
involving children.25 Both jurisdictions also make provision for children’s participation rights, 
with legislation in South Africa referring to the maturity and stage of development of a child 
rather than a specific age26 and the Netherlands stipulating an age limit of 12 years.27 In 
addition, both jurisdictions make provision for parents and children to have contact with each 
other, thereby ensuring the right to family life.28 Legislation in the Netherlands goes further 
than that in South Africa by placing a duty on parents to have contact with their child post-
divorce or -family separation.29 Both jurisdictions also make provision for parental 
responsibilities and rights (South Africa)30 and parental authority (the Netherlands)31 in respect 
of children and acknowledge equality between the parents. In this regard, both jurisdictions 
specifically make provision for a parenting plan - optional in South Africa32 and mandatory in 
the Netherlands33 - and require parents to indicate the extent to which children have been 
involved in the development of the parenting plan.34 

6.3 ADR MECHANISMS (EXCLUDING PARENTING 
COORDINATION) 

6.3.1 Provision for ADR mechanisms in international and regional 
instruments 

ADR mechanisms have been included, or referred to, in several international and regional 
instruments, either in the instruments themselves or in documents accompanying them. 
Mediation is alluded to in a number of articles of the 1980 Hague Convention.35 The Mediation 
Guide,36 produced to assist in the effective implementation of the 1980 Hague Convention, 
advocates mediation in resolving cross-border disputes and, in addition, the Mediation Guide 
supports child participation in mediation.37 Similarly, the 1996 and 2007 Hague Conventions38 
emphasise mediation and conciliation to resolve disputes. The 1996 Hague Convention 
emphasises mediation as an ADR mechanism to resolve disputes regarding the person or 
property of a child in situations where this Convention applies, and the 2007 Hague Convention 
emphasises mediation as an ADR mechanism to resolve disputes regarding maintenance. 

																																																													
25 Section 6(4)(b) of Act 38 of 2005 (South Africa) and article 1:253a-6 DCC (the Netherlands). 
26 Sections 10 and 31(1(a) of Act 38 of 2005. See further chapter 3 para 3.3.3.2. 
27 Article 809(1) DCCP. See further chapter 3 para 3.4.4.2. 
28 Chapter 3 paras 3.3.3.3 (South Africa) and 3.4.4.2 (the Netherlands). 
29 Article 1:377a-1 DCC. See further chapter 3 para 3.4.4.2. 
30 Chapter 3 para 3.3.3.4. 
31 Chapter 3 para 3.4.4.1. 
32 Chapter 3 para 3.3.3.5. 
33 Chapter 3 para 3.4..4.3. 
34 Chapter 3 paras 3.3.3.5 (South Africa) and 3.4.4.3 (the Netherlands). 
35 Chapter 2 para 2.2.2.1. 
36 Ibid. 
37 Ibid. 
38 Chapter 2 paras 2.2.2.2 and 2.2.2.3. 



395	
	

Regionally, the ACC39 makes reference to ADR in its use of the words ‘dialogue’ and 
‘consultation’.40 Similarly, many of the European regional instruments have included 
references to ADR, primarily mediation. These include binding instruments ratified by the 
Netherlands such as the ECHR41 and the Mediation Directive.42 The non-binding regional 
instruments referring to ADR include the 1984 Recommendations,43 the Mediation 
Principles,44 the Draft Recommendation45 and the CEFL Principles.46 

From a reading of these instruments it is clear that ADR mechanisms, especially mediation, are 
regarded as a suitable method of resolving disputes where families and children are involved. 

6.3.2 Provision for ADR mechanisms in South Africa and the Netherlands 

In the jurisdictions of both South Africa and the Netherlands, ADR mechanisms in the context 
of divorce and family separation were developed mainly as an alternative to ongoing litigation, 
which is often regarded as an unsuitable way to resolve disputes post-divorce or -family 
separation.47 In both jurisdictions, however, parents always retain the right to have their post-
divorce or -family separation disputes resolved through the courts. 

Mediation is an established ADR process as well as being the most widely practised form of 
ADR in both jurisdictions.48 The main benefits of mediation include time- and cost-savings, 
improved communication between parents, and an opportunity for children to be heard.49 
Mediation remains voluntary in the Netherlands,50 with the exception of forensic mediation,51 
and in South Africa legislative provision has been made for both mandatory and voluntary 
mediation.52 However, in the event that mediation fails, parties are no closer to a resolution of 
their disputes than they were before they entered into mediation.53 

Two other ADR mechanisms, namely collaborative divorce54 and family law arbitration,55 were 
explored. Collaborative divorce is being practised on a larger scale in the Netherlands,56 

																																																													
39 Chapter 2 para 2.3.1.3. 
40 Article 31(d) of the ACC. See further chapter 2 para 2.3.1.3. 
41 Chapter 2 para 2.3.2.2.a. 
42 Chapter 2 para 2.3.2.2.g. Several other binding regional instruments not ratified by the Netherlands include 
references to ADR and in particular mediation; see in this regard chapter 2 paras 2.3.2.2.c (ECEHR) and 2.3.2.2.d 
(CCCC). 
43 Chapter 2 para 2.3.2.3.a. 
44 Chapter 2 para 2.3.2.3.b. 
45 Chapter 2 para 2.3.2.3.d. 
46 Chapter 2 para 2.3.2.3.e. 
47 Chapter 4 paras 4.2.1 (mediation), 4.3.1 (collaborative divorce) and 4.4.1 (arbitration). 
48 Chapter 4 paras 4.2.3.1 (South Africa) and 4.2.4.1 (the Netherlands). 
49 Chapter 4 para 4.2.2. 
50 Chapter 4 para 4.2.4.2. 
51 Chapter 4 para 4.2.4.3. 
52 Chapter 4 para 4.2.3.2. 
53 Chapter 4 para 4.2.2. 
54 Chapter 4 paras 4.3.4 (South Africa) and 4.3.5 (the Netherlands) 
55 Chapter 4 paras 4.4.3 (South Africa) and 4.4.4 (the Netherlands). 
56 Chapter 4 para 4.3.5.4. 
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whereas in South Africa it is still in its infancy.57 While there is growing interest in promoting 
and developing family law arbitration in South Africa,58 it is, however, currently still 
prohibited.59 In the Netherlands, family law arbitration is permitted through legislation,60 and 
there are recent developments to include arbitration in disputes concerning children.61 A further 
ADR mechanism, referred to as bindend advies, has been used in the Netherlands in settling 
the division of assets.62 Additionally, pre-divorce, a form of bindend advies known as bindend 
scheidingsadvies (binding divorce or separation advice), appears to have taken root in the 
Netherlands through private initiative.63 

6.4 FINDINGS REGARDING PARENTING COORDINATION 

In this section the first overarching question is answered first, followed by the sub-questions.64  

6.4.1 Findings with regard to the research questions 

6.4.1.1 What does parenting coordination entail? How has it developed in South Africa? 
Has it been accepted and, if so, to what extent? 

The new legal-psychological hybrid, parenting coordination, offers parents an alternative to 
litigation when disputes arise post-divorce or -family separation.65 The role of the PC is 
regarded as a hybrid one that combines legal and psychological knowledge and expertise and 
requires ongoing specialised training.66 

Parenting coordination originated in the USA in the 1990s, and Canada followed suit a few 
years later.67 The profession of the PC in the USA and Canada is regulated in terms of 
legislation,68 guidelines,69 and training programmes;70 empirical research on several aspects of 
parenting coordination has been undertaken in these jurisdictions.71 In South Africa, parenting 
coordination is a relatively new ADR mechanism,72 and guidelines have recently been 
developed.73 There is currently no legislative provision for parenting coordination in South 

																																																													
57 Chapter 4 para 4.3.4.4. 
58 Chapter 4 para 4.4.3.1. 
59 Chapter 4 para 4.4.3.2. 
60 Article 1020 DCCP. See further chapter 4 para 4.4.4.2. 
61 Chapter 4 para 4.4.4.3. 
62 Chapter 4 para 4.4.4.4. 
63 Ibid. 
64 The second overarching question is answered in para 6.6 below. 
65 Chapter 5 para 5.2. 
66 Chapter 5 paras 5.2 and 5.5.3. 
67 Chapter 5 para 5.1. 
68 Chapter 5 para 5.1. 
69 Chapter 5 para 5.3. See also para 6.4.1.7 below. 
70 Chapter 5 paras 5.5.2 and 5.5.3. 
71 See chapter 5 paras 5.4 and 5.9.1. 
72 Chapter 5 para 5.11. 
73 Chapter 5 para 5.14.2. 
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Africa, although this may change depending on the outcome(s) of the current investigation into 
ADR mechanisms by the SALRC.74 

The question of whether parenting coordination has been accepted in South Africa is answered 
in the affirmative, because of the development of parenting coordination guidelines,75 the 
existing case law,76 as well as the fact that the majority of divorces issued in the Western Cape 
High Court include a parenting coordination clause.77 However, as with the situation in the 
USA and Canada,78 the practice of parenting coordination in South Africa has not been without 
criticism.79 The criticisms of and objections to parenting coordination need to be taken into 
consideration for the further development of the South African Guidelines as well as the 
development of parenting coordination in South Africa per se. 

6.4.1.2 Does parenting coordination comply with international and regional obligations? 

As discussed above,80 the rights of children and their parents in the context of divorce or family 
separation are protected in international and regional instruments. Parenting coordination also 
protects these rights.81 Furthermore, many of the international and regional instruments 
discussed make reference to and endorse mediation as an ADR method.82 Mediation forms part 
of the parenting coordination process and has proven to be effective in that the majority of 
disputes are resolved in the mediation phase.83 It can therefore be accepted that parenting 
coordination complies with international and regional obligations insofar as it protects 
children’s and families’ rights and supports mediation. 

6.4.1.3 Does the practice of parenting coordination infringe any individual rights 
whether legal or constitutional? 

The rights of children and their parents, as discussed above,84 are supported by parenting 
coordination. The AFCC, the BC85 and the South African Guidelines86 all support the 
protection of the best interests of children as well as their participation rights. The empirical 
research showed that almost all PCs most frequently had to resolve disputes around contact,87 
suggesting that the rights of parents and children to have contact with each other88 are also 
protected in parenting coordination. 

																																																													
74 Chapter 5 para 5.13. 
75 Chapter 5 para 5.14.2. 
76 Chapter 5 paras 5.18.2.1-5.18.2.3. 
77 Chapter 5 para 5.25. 
78 Chapter 5 para 5.9.2. 
79 Chapter 5 paras 5.18.2.1, 5.18.2.2  and 5.20. 
80 Para 6.2.1. 
81 See para 6.4.1.3 below. 
82 See chapter 2 para 2.4.7. 
83 See chapter 5 para 5.26.5.2. 
84 See paras 6.2.1 and 6.2.2 above. 
85 Chapter 5 para 5.8. 
86 Chapter 5 para 5.19 
87 See chapter 5 para 5.26.4.3. 
88 See paras 6.2.1 and 6.2.2 above. 
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It is noteworthy that, as seen in South African and Dutch case law, the disputes brought to court 
are often similar to those which the PCs are required to resolve.89 These cases typically concern 
disputes around contact with the children involved.90 It has been acknowledged that litigation 
is often not an appropriate forum to resolve these types of disputes,91 and it is suggested that 
parenting coordination is a more appropriate forum than this. Furthermore, one of the aims of 
parenting coordination, namely the timeous resolution of disputes concerning children,92 is 
supported in both South African and Dutch legislation.93 It could be argued that taking contact 
disputes back to court would not be in the best interests of the children concerned, since the 
time and money required to bring a matter to court cause delays  and economic and emotional 
distress in the resolution of the disputes.94 

Lastly, parents always retain the right to have a decision made by a PC reviewed by the court.95 
It is therefore clear that parenting coordination does not infringe any individual rights whether 
legal or constitutional. 

6.4.1.4 How frequently is parenting coordination included in consent papers or 
settlement agreements and from which professional background are PCs appointed? 

In South Africa, PCs are generally appointed post-decree96 and provision is made for the 
appointment of PCs in the majority of divorces involving minor children in the Western Cape 
High Court.97 The empirical research shows further that, in the majority of cases, parenting 
coordination clauses are included in parenting plans, which are annexed to consent papers or 
settlement agreements.98 

The information provided by a reading of the court orders examined for this research indicated 
that, where a specific profession was to be appointed as PC, mental health professionals far 
outnumbered legal professionals.99 However, far more frequently a choice of either profession 
was stipulated in the court orders, and most frequently the court order did not stipulate a 
specific profession but merely stated that a ‘facilitator’100 or a ‘mediator’ shall be appointed.101 
Interestingly, at least half of the respondents to the questionnaire indicated that they had no 

																																																													
89 See para 6.4.1.3 above. 
90 See para 6.4.1.3 above. South African case law concerning contact disputes includes Soller v G and Another 
2003 (5) SA 430 (W) (see further chapter 3 para 3.3.2.1.c), HG v CG 2010 (3) SA 352 (ECP) (see further chapter 
3 para 3.3.3.2) and FB and Another v MB 2012 (2) SA 394 (GSJ) (see further chapter 3 para 3.3.3.2). Dutch case 
law concerning contact disputes includes the Lentebodenbeschikkingen (see further chapter 3 para 3.4.3.1), 
ECLI:NL:HR:2010:BL7407 (see further chapter 3 para 3.3.3.3), ECLI:NL:RBMAA:2012:BX8691 (see further 
chapter 3 para 3.3.3.3) and ECLI:NL:RBNNE:2013:8315 (see further chapter 3 para 3.4.4.2). 
91 Chapter 5 para 5.1. 
92 See chapter 5 paras 5.2 and 5.11. 
93 See para 6.2.2 above. 
94 See chapter 5 para 5.1. 
95 See Addendum A para 1.4.3, Guidelines 2.3 and 2.4 and chapter 5 paras 5.9.2.1 and 5.20.2.3. 
96 Chapter 5 para 5.26.2.3. 
97 Chapter 5 para 5.25 Table 5. 
98 Chapter 5 para 5.25. 
99 Chapter 5 para 5.25.1.1 Table 7. 
100 Prior to the drafting of the South African Guidelines, the term ‘facilitator’ was used for what is currently 
referred to as a PC. See further chapter 5 para 5.12. 
101 Chapter 5 para 5.25.2.1. 
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preference for a specific profession to be appointed as PC, but none of the respondents deemed 
their profession to be less suited to the practice of parenting coordination.102 Although more 
legal professionals were appointed by name than any other profession,103 the percentage of PCs 
appointed by name was relatively low.104 

It can be concluded that the court tends to prefer a specific skill set, namely that of ‘facilitator’ 
or ‘mediator’, rather than a specific professional background. At the same time, the South 
African Guidelines emphasise that PCs must have a mental health or legal qualification.105 

6.4.1.5 What is the nature of the post-divorce or -family separation disputes that PCs 
are requested to resolve? 

The empirical research indicated that all the disputes that PCs were required to resolve involved 
children either directly, for example in disputes around contact arrangements, or indirectly, for 
example in maintenance disputes.106 Furthermore, the majority of disputes that PCs were 
required to resolve, concerned contact between children and their parent(s) post-divorce or -
family separation.107 Other disputes involved maintenance,108 choice of school109 as well as the 
physical and mental well-being of the child or children concerned.110 

6.4.1.6 Does the parenting coordination process make provision for child participation 
and, if so, to what extent does this happen in practice? 

The AFCC guidelines,111 the BC guidelines,112 FDRIO standards,113 the South African 
Guidelines114 as well as the and the FAMAC model dispute resolution clause115 all make 
provision for child participation in the parenting coordination process. Furthermore, 
international and regional instruments116 as well as national legislation requires child 
participation in matters involving them.117 However, despite all these provisions and despite 
the finding that in South Africa the majority of disputes involved children directly,118 the 

																																																													
102 Chapter 5 para 5.26.9.4. 
103 Chapter 5 para 5.25.1.2 Figure 2. 
104 Ibid. 
105 Guideline 1.2.1. 
106 Chapter 5 para 5.26.4.4. 
107 Chapter 5 para 5.26.4.3. 
108 Chapter 5 para 5.26.4.1. 
109 Chapter 5 para 5.26.4.2. 
110 Ibid. 
111 AFCC guideline X. See further chapter 5 para 5.8 with regard to child involvement in parenting coordination 
in the USA and Canada. 
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research indicated that the majority of PCs did not consult with children.119 This finding holds 
substantial implications for the training of PCs, which will be discussed below.120 

6.4.1.7 How often is agreement reached in parenting coordination as opposed to a 
directive issued by the PC? 

The empirical research indicated that, in the overwhelming majority of cases, PCs were able to 
resolve the dispute by agreement between the parents, in other words, during the mediation 
phase of parenting coordination.121 Directives are hence issued only in a minority of matters.122 
This finding supports the importance of PCs’ having mediation skills, something which is 
emphasised in the AFCC, the BC and the South African Guidelines.123 

6.4.1.8 Are there differences and similarities in the way that the different professions 
practice parenting coordination and, if so, what can be learnt from these differences? 

The empirical research indicates that are indeed differences in the way that the mental health 
and legal professionals in South Africa practise parenting coordination, but there are also 
similarities. The differences will be summarised first, followed by the similarities. 

The differences relate to: 

a. Complaints received with regard to the different professions practising parenting 
coordination 

Complaints received by FAMAC showed that mental health PCs (social workers and 
psychologists combined) received slightly more complaints than legal PCs.124 Although PCs’ 
responses to the questionnaire indicated fewer complaints than received by FAMAC, the trend 
remained the same.125 Complaints received by FAMAC, as well as the anecdotal complaints,126 
provide useful information with regard to parents’ experience of the process and cognisance of 
these complaints needs to be taken in the development of training programmes for PCs.127 

b. Types of disputes required to be resolved by the different professions 

Whilst legal practitioners were more often required to resolve maintenance disputes,128 mental 
health PCs were more often required to resolve disputes around primary care,129 regular weekly 
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contact, holiday contact,130 and joint decision-making other than contact.131 It is suggested that 
these differences relate to the expertise associated with the different professional backgrounds 
of the PCs; for example, legal practitioners are likely to have more experience in determining 
maint enance disputes, and mental health practitioners are likely to have a better understanding 
of age-appropriate contact arrangements. 

c. Need for additional information/intervention(s) 

Legal practitioners requested contact and care as well as personality assessments more 
frequently than mental health practitioners.132 Again, it is suggested that these differences can 
be explained in terms of the different professional backgrounds of the PCs; that is, mental 
health practitioners are likely to have a better understanding of developmental psychology and 
personality functioning, thereby obviating the need for a contact and care assessment or for a 
personality assessment. 

d. Consultation with children and the question whether PCs should be appointed in all 
divorces where minor children are involved 

Consultation with children is a complex matter that requires specific training and expertise.133 
The empirical research showed that PCs with a mental health professional background were 
more likely to consult directly with children than legally trained PCs.134 As indicated above,135 
it is suggested that these differences can be explained by the professional skill set of the PCs 
involved, namely, that mental health professionals generally have expertise and experience in 
consulting with children. Mental health practitioners were furthermore far more convinced that 
a PC should be appointed in all divorces involving minor children than were legal 
practitioners.136 The empirical research showed that there is a correlation between those PCs 
who consult with children, and those who are convinced that a PC should be appointed in all 
divorces involving minor children. It was, however, not possible to determine causality. It is 
hence unclear whether consultation with children has convinced the PC that a PC should be 
appointed in all divorces involving children, or whether a belief that PCs should be appointed 
in all divorces involving children has resulted in a PC consulting with children more often. 

e. Resignation of PCs 

The empirical research indicated that mental health practitioners are far more likely to resign 
as PCs than legal practitioners. A possible explanation for this difference could lie in the 
professional robustness of legal practitioners, who generally have more experience in 
adversarial processes than mental health practitioners.137 
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Whereas PCs are always free to resign,138 a consequence of resignation of a PC is that the 
parents have to appoint a new PC, thus disrupting the parenting coordination process. Such a 
disruption can delay the resolution of a dispute, which is contrary to the best interests of the 
child or children involved.139 The introduction of a limit on the duration of the appointment of 
a PC140 may reduce the likelihood of a PC’s resigning within the appointment period and 
thereby provide consistency to the parents involved in the process. 

The similarities relate to: 

f. Experience, accreditation and the manner in which the PCs are appointed 

The court roll data indicated that there was no difference in the experience and accreditation 
requirements between the mental health or legal PCs. Indeed, the most common finding was 
that no professional experience and no accreditation were required.141 In the relatively few 
cases where this was a requirement, five years’ experience in working with children and 
families in the context of disputed care was what was most often required.142 

g. Manner of appointment 

There is also no difference between the professions regarding the manner in which PCs are 
appointed, that is, by agreement, by name or by FAMAC.143 

h. Factors undermining or hampering the parenting coordination process 

Both professions are also largely in agreement about the factors undermining or hampering the 
parenting coordination process.144 However, nearly all PCs who responded to the questionnaire 
indicated that they would continue to practice as a PC. 

From the above it is clear that, while there are differences in the way legal PCs and mental 
health PCs practise parenting coordination, these differences can, in most instances, be ascribed 
to the professional background of the PC and are not all that significant. 

6.4.1.9 Are there established parenting coordination practices elsewhere that can 
contribute to the development of the South African parenting coordination model? 

Currently, the only other jurisdictions where parenting coordination is widely practised are the 
USA and Canada.145 The origins, development, definitions and practice of parenting 
coordination in these two jurisdictions have been thoroughly explored and described.146 There 
are many similarities in the practice of parenting coordination between these jurisdictions and 
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South Africa. One of the reasons is likely to be that the South African Guidelines147 have been 
based largely on the AFCC, the APA and the BC guidelines.148 The South African Guidelines 
have recommended furthermore that the term ‘parenting coordination’, as used in the USA and 
Canada,149 replaces the terms ‘facilitation’ and ‘case management’ used in South Africa prior 
to the drafting of these guidelines.150 

There are, nonetheless, two striking differences between the practice of parenting coordination 
in the USA and Canada, on the one hand, and in South Africa, on the other. First, legislative 
provisions for parenting coordination exist in the USA and Canada151 but not (yet) in South 
Africa.152 Secondly, PCs are mostly appointed in high-conflict divorces in the USA and 
Canada,153 as opposed to the routine inclusion of a parenting coordination clause in divorce 
cases involving children in South Africa.154 

There are therefore established parenting coordination practices in the USA and Canada that 
can contribute and which have already to a certain extent contributed to the development of the 
South African parenting coordination model.155 

6.4.1.10 Does parenting coordination offer a better dispute resolution option for families 
post-divorce or -separation than other established ADR mechanisms? 

Mediation, collaborative divorce and arbitration are other established ADR mechanisms 
explored in this research.156 Parenting coordination does indeed offer additional benefits to 
those offered by mediation,157 in that parenting coordination empowers the PC to make a 
decision in the event that mediation fails.158 Whilst collaborative divorce involves a particular 
way of negotiating a divorce,159 and is therefore essentially a pre-divorce ADR mechanism, 
parenting coordination is mainly a post-divorce or -family separation dispute resolution 
mechanism.160 As such, parenting coordination can be utilised after the conclusion of a 
collaborative divorce in the event that disputes arise post-divorce. 

Setting aside for the moment the fact that arbitration in family law matters is not (yet) permitted 
in South Africa,161 arbitration, unlike parenting coordination, does not make provision for the 
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mediation of disputes as an integral part of the process.162 Furthermore, an arbitral decision can 
be appealed only on limited grounds,163 and arbitration in family law matters has therefore been 
regarded as infringing the power of the High Court as upper guardian of all minor children.164 
Whilst this is also one of the objections raised with regard to parenting coordination,165 the 
counterargument is that a decision made by a PC always allows for an automatic and broad 
review by a court.166 

Furthermore, the literature shows that mediation and collaborative divorce are not suitable 
ADR mechanisms for specific groups of divorcing or separating families.167 Mediation is 
regarded as unsuitable for families where there is a power imbalance or in complex divorces.168 
The costs involved in collaborative divorce are regarded as a barrier to this ADR mechanism.169 
Parenting coordination, on the other hand, appears to be suitable to a greater number of 
families. Parenting coordination offers an ADR solution not only to high-conflict parents170 but 
to parents who are generally able to resolve their disputes yet on occasion require an objective 
third party to assist in resolving a dispute in situations where the parents simply cannot agree.171 
When comparing the costs involved in collaborative divorce,172 parenting coordination, 
generally involving only one professional,173 is likely to be far more cost-effective.174 It can 
therefore be said that parenting coordination is an ADR mechanism which can be utilised by a 
wider range of families than the other ADR mechanisms discussed in this research; 
consequently, it may, in many instances, be a better dispute resolution mechanism.175 

6.5 IMPROVING PARENTING COORDINATION IN SOUTH 
AFRICA 

In this section possible consequences for parents and children resulting from the disparities 
between the practice of parenting coordination in the Western Cape and the provisions of the 
South African Guidelines, which have been highlighted earlier in this research, are discussed 
first.176 Secondly, recommendations with regard to legislation providing for the practice of 
parenting coordination as well as the training of PCs in South Africa are discussed. It is hoped 
that the implementation of these recommendations will improve parenting coordination in 
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South Africa and contribute to the standardisation and ethical practice of this ADR mechanism 
whilst, at the same time, minimise the negative effects for parents and children of the 
consequences of an unregulated practice. 

6.5.1 The consequences for parents and children arising from disparities 
between the South African Guidelines and what the empirical research finds  

6.5.1.1 Child participation in parenting coordination 

Child participation in parenting coordination, the appointment of a PC in all matters involving 
children and the different ways in which the legally trained and mental health PCs have 
involved children in parenting coordination are discussed above.177 Whereas parenting 
coordination in South Africa supports children’s and parents’ rights in theory,178 the practice 
of parenting coordination may be in conflict with regard to child participation rights as 
provided for in international, regional and national legislation.179 Child participation has been 
found to be a complex matter, and in both the jurisdictions of South Africa and the Netherlands 
difficulties with regard to the application and implementation of this right have been 
identified.180 These difficulties include the different legislative provisions of each 
jurisdiction181 and, within that, inconsistent application of children’s participation rights.182 

Whereas the AFCC guidelines in the USA and the BC guidelines and FDRIO standards in 
Canada support child participation,183 child participation in these jurisdictions has proved, as 
in South Africa, to be problematic. There appears to be no clarity regarding several aspects of 
child participation, which include the method and the timing of this process.184 

It is generally acknowledged that consultation with children requires specialised skills and that 
direct child participation in parenting coordination has advantages over indirect child 
participation.185 However, with the exception of one small sample exploratory study conducted 
in Quebec, Canada,186 there has been no empirical research conducted with regard to child 
participation in parenting coordination in the USA or South Africa. Therefore, this is clearly 
an area that requires further investigation and is discussed below.187 
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6.5.1.2 Professional background, experience, training and affiliation of PCs 

PCs in South Africa are generally appointed in terms of a court order.188 The court order 
provides not only the mandate of the PC, but also requirements concerning experience, 
professional qualifications and affiliation to a mediation/parenting coordination 
organisation.189 The empirical research found that the court orders tend not to include any 
specific requirements for PCs.190 A possible explanation for this could be that there is a 
presumption by the court that a PC already possesses certain minimum requirements. However, 
due to the current lack of standardisation with regard to professional qualifications and 
experience,191 such an assumption carries the risk that unqualified and inexperienced PCs can 
be appointed. The South African Guidelines, however, provide specific standards of practice 
for PCs.192 

A further concern is that PCs are generally not named in the court orders that appoint them.193 
Parents are required to attempt to reach agreement on a particular PC and, failing that, to request 
an organisation such as FAMAC to appoint a PC.194 It stands to reason that the most likely 
point in time when parents will want to appoint a PC is when there is a dispute between them. 
Having to attempt to agree on a PC and, if no agreement is reached, approach FAMAC, takes 
time to arrange and hence delays the resolution of the dispute, which is not in best interests of 
the child or children involved.195 

6.5.1.3 Scope of authority of PCs 

As stated above,196 PCs in South Africa are generally appointed in terms of a court order. The 
FAMAC model dispute resolution clause, which provides the mandate of the PC, is generally 
included in the parenting plan.197 The South African Guidelines have suggested limits to the 
scope of authority of the PC. These limits include the resolution of disputes that would change 
legal guardianship and/or substantially alter a parenting plan (except on a temporary basis 
under certain circumstances).198 An examination of the South African case law pertaining to 
parenting coordination has shown contradictory judgements with regard to the scope of 
authority of the PC.199 Lack of clarity and contradicting decisions made by the courts leads to 
legal uncertainty and, combined with the finding that parents frequently have limited 
understanding of the parenting coordination process,200 may result in a rejection of parenting 
coordination as an ADR mechanism by both the legal fraternity and by the parents involved. 
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Given the benefits of parenting coordination as a dispute resolution mechanism,201 especially 
those accruing to children as result of a reduction in parental conflict,202 it would not be in the 
best interests of children to reject parenting coordination as an ADR mechanism. 

6.5.1.4 Peer supervision and mentoring 

The importance of peer supervision is emphasised in American research203 as well as in the 
AFCC and the BC guidelines, the South African Guidelines and the FDRIO training 
requirements for certification as a PC.204 Some states in the USA require that PCs engage in 
supervision, group discussions and peer review.205 FAMAC holds bi-monthly parenting 
coordination meetings which provide a forum for informal peer consultation and 
supervision.206 However, in response to a question relating to the most important qualities of a 
PC,207 the respondents to the questionnaire208 rated a ‘willingness to engage with fellow 
professionals and draw upon their expertise’209 as relatively unimportant when compared to 
other qualities.210 

When dealing with high-conflict parents, peer supervision has been regarded as a ‘primary 
positive coping strategy’.211 In examining the factors undermining or hampering the parenting 
coordination process, acrimony between the parties was rated as one of the most important 
factors.212 It was also rated as the most important reason for the resignation of a PC,213 and 
resignation occurred frequently among PCs.214 It is therefore suggested that peer supervision 
and mentoring can be extremely beneficial for PCs who are dealing with high-conflict parents. 
It is further suggested that lack of peer supervision and support, especially for newly trained 
PCs,215 may contribute to a PC’s resigning as PC which, as discussed above,216 disrupts the 
parenting coordination process. 

6.5.1.5 Maintaining clear boundaries and avoiding multiple or sequential roles 

The AFCC guidelines, the BC guidelines the FDRIO standards and the South African 
Guidelines as well as all emphasise the importance of the PC’s maintenance of clear boundaries 
and avoidance of multiple or sequential roles.217 However, in response to a question about the 
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most important qualities of a PC,218 the respondents to the questionnaire219 rated the ability to 
maintain clear boundaries as relatively unimportant in comparison with other qualities.220 The 
ability to maintain clear boundaries was also not seen as meriting inclusion as an essential 
component of a ‘best practice’ manual.221 

In addition to maintaining clear boundaries, the PC is required to be impartial.222 Having acted 
previously as either a therapist, marriage counsellor or attorney for one or both parents, or 
having previously completed a contact and care assessment in respect of the children, is likely 
to affect the impartiality of the PC. Furthermore, the PC’s role includes a degree, albeit limited, 
of decision-making,223 with these decisions having to be made in the best interests of the child 
or children involved.224 As can be seen from the complaints, both anecdotal225 and received 
formally by FAMAC,226 the majority of the complaints were about the conduct of the PC and 
allegations that he or she was biased in favour of one of the parties.227 In instances where the 
PC had been previously involved with one of the parties, it is likely to be very difficult to allay 
a perception of bias. The maintenance of clear boundaries is therefore expected of the PC in 
order to avoid tainting the impartiality of the PC. 

6.5.1.6 Summary 

As can be seen from the discussion above, there are several significant disparities between the 
practice of parenting coordination in South Africa, as evinced by the research findings, and the 
standards of practice proposed by the South African Guidelines. These disparities have 
consequences for parents, their children and indeed the parenting coordination process itself. 
Recommendations to address these consequences are discussed below. 
 

6.5.2 Recommendations with regard to parenting coordination in South 
Africa 

6.5.2.1 Legislation 

Although both the USA and Canada have selectively introduced legislation around parenting 
coordination,228 South Africa has to date not done so. The SALRC is, however, presently 
investigating whether legislation is necessary to regulate various ADR methods in family 
matters, inter alia parenting coordination.229 Parenting coordination grew spontaneously in 
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South Africa and is regarded as having derived from the practice of the courts.230 This has 
resulted in a lack of uniformity of practice, a situation that has drawn criticism.231 Parenting 
coordination in South Africa requires regulation and standardisation of the requirements for 
both the process and the PC. To date, the courts have held divergent views on parenting 
coordination, which can result in confusion around the process.232 At the time of writing, there 
has not yet been an appeal court ruling regarding any aspect of parenting coordination. 

Until a decision is made regarding the inclusion of parenting coordination in ADR 
legislation,233 court orders appointing PCs should make reference to the relevant provisions in 
the Guidelines. As stated earlier,234 it is imperative that the South African Guidelines are made 
available to and accepted by the legal fraternity, the judiciary and all practising PCs in order to 
ensure (interim) minimum standards of practice for PCs. The Guidelines, which at the time of 
writing are a work-in-progress, are to be developed and amended on an ongoing basis. 

It is furthermore recommended that including a parenting coordination clause in a divorce order 
should remain voluntary, subject to a decision of the court to order parenting coordination.235 
However, once a decision has been made to include the clause, it should be subject to certain 
regulations.236 These should include who may be appointed as a PC,237 the mandate of the PC, 
requirements for child participation in the parenting coordination process, screening for family 
violence, and entering into a parenting coordination agreement. The scope of practice of PCs, 
such as proposed in the South African Guidelines, needs to be spelt out explicitly in parenting 
coordination clauses. It is also recommended that, at the time of the drafting of the parenting 
plan, an attempt is made, where possible, to reach agreement on the appointment of a specific 
PC by name.238 

Since the costs involved have been raised as a criticism of parenting coordination,239 legislation 
should also make provision for the affordability of parenting coordination for lower-income 
groups. 

6.5.2.2 Training 

Comprehensive training programmes aimed at mental health and legal PCs need to be 
developed. The empirical research showed that ongoing learning was the single most important 
item to be included in a best practice manual.240 Based on the research findings discussed in 
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this study,241 as well as the suggestions for training programmes found in the literature242 and 
the discussion of the research questions above,243 several matters stand out as essential for 
inclusion in a parenting coordination training programme. These are discussed below. 

a. Origins and aims of parenting coordination and a general understanding of the 
parenting coordination process 

Parenting coordination is a relatively new ADR mechanism,244 and it is important that PCs 
need to have a clear understanding of the origins and the aims of parenting coordination. These 
have been discussed elsewhere in this research.245 The South African Guidelines, which are 
based on the USA and the Canadian guidelines,246 provide essential information with regard 
not only to the aims of parenting coordination in South Africa, but also to pertinent aspects of 
parenting coordination. In the absence of legislation,247 the guidelines embody the only national 
document clarifying all the pertinent aspects of parenting coordination,248 and therefore should 
form the basis of a parenting coordination training programme. 

b. Legal framework of parenting coordination and case law 

Whilst parenting coordination is practised by both mental health and legal professionals,249 it 
is an ADR mechanism that operates within the legal framework.250 In the empirical research 
carried out for this study, PCs themselves regarded a working knowledge and understanding 
of relevant legislation as the most important quality of a PC.251 Relevant legislation to include 
in a training programme would be the Children’s Act and the South African Constitution.252 In 
addition, pertinent international and regional instruments253 should be included to provide the 
PC with a wider understanding of the context of children’s and parents’ rights within which 
parenting coordination operates. 

Furthermore, PCs need to be aware of the existing case law and take cognisance of the status 
of parenting coordination as far as the courts are concerned. Case law updates should also form 
part of the ongoing training and professional development of PCs.254 
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244 Chapter 5 paras 5.1 (USA and Canada) and 5.11 (South Africa). 
245 Ibid. 
246 Guidelines ‘Foreword’ A. 
247 See para 6.5.2.1 above. 
248 See Addendum B for a copy of the South African Guidelines. 
249 Chapter 5 paras 5.1 (USA and Canada), 5.11 (South Africa) and 5.25.1.1 (professions appointed as PCs in 
South Africa). 
250 Chapter 5 paras 5.1 (USA and Canada), 5.11 (South Africa). 
251 Chapter 5 para 5.26.9.3. 
252 As discussed in chapter 3 paras 3.3.3 and 3.3.1. 
253 As discussed in chapter 2. 
254 See chapter 5 paras 5.5.3 (USA and Canada) and 5.16.3 (South Africa). See also para 6.5.2.2.i below. 
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c. Mediation skills 

Parenting coordination harnesses aspects of other ADR mechanisms such as mediation255 and 
possibly arbitration.256 However, the mediation aspect of parenting coordination differs from 
traditional mediation257 in that, in the event that the dispute cannot be resolved in the mediation 
phase of parenting coordination, the PC is mandated to make a decision.258 Although PCs in 
South Africa did not find the switch from mediator to decision-maker difficult,259 this switch 
was raised as one of the objections to parenting coordination.260 It is therefore important that 
PCs have an understanding of the exact nature of the mediation aspect of parenting 
coordination, including how it differs from traditional mediation. Furthermore, they should be 
able to explain the role of mediation in parenting coordination to their clients.261 

Mediation training and experience are also emphasised in the American, the Canadian and the 
South African Guidelines.262 In fact, all the guidelines go one step further and require that a PC 
should be an accredited mediator.263 The empirical research has also borne out the importance 
of mediation in parenting coordination in that responses to the questionnaire showed that most 
of the disputes brought to the PCs were resolved in the mediation phase of parenting 
coordination,264 and, furthermore, that mediation experience was an important quality for a PC 
to have.265 The majority of the court orders read for this research indicated that the courts 
required that the person appointed as PC266 should be a mediator.267 

Mediation therefore forms an integral part of parenting coordination and an overview of the 
PC’s existing mediation skills should be included in a parenting coordination training 
programme. 

d. Writing of directives 

In the event that the dispute cannot be resolved in the mediation phase of the parenting 
coordination process, the PC is mandated to make a decision.268 The empirical research showed 

																																																													
255 Chapter 4 para 4.2. See also para 6.4.1.7 above. 
256 Chapter 4 para 4.4. 
257 Chapter 5 para 5.9.2.4. 
258 Chapter 5 para 5.15. In traditional mediation, the mediation process ends if no agreement is reached. See 
chapter 4 para 4.2.1. 
259 Chapter 5 para 5.26.5.1. 
260 Chapter 5 para 5.9.2.2. See also chapter 5 para 5.16.2 for South African literature with regard to the switch 
from mediator to decision-maker. 
261 See further para 6.6.2.7 below. 
262 Chapter 5 paras 5.5.4 (USA and Canada) and 5.16.1 (South Africa). 
263 AFCC guidelines I para A; BC guidelines I para 1.02; South African Guidelines 1.2.2; included in the 
requirements for a FDRIO certificate in parenting coordination. 
264 Chapter 5 para 5.26.5.2. 
265 Chapter 5 para 5.26.9.3. 
266 Or as ‘facilitator’, which is the term used in court orders. 
267 Chapter 5 para 5.25.1.1. 
268 See Addendum A para 1.3.2; Guideline 9.5. 
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that, even though PCs indicated they had issued relatively few directives,269 the ability to make 
a decision and to draft clear directives were regarded as key qualities a PC should have.270 

In order to assist a PC in the writing of clear and unambiguous directives, a template for a 
directive should be included in a training programme. Such a template ensures standardisation 
of directives and, at the same time, assists inexperienced PCs with regard to the content of a 
directive. 271 

e. Child participation and an understanding of developmental psychology 

	
Child participation in parenting coordination, as well as the consequences of the disparities 
between the findings of the empirical research and the provisions of the South African 
Guidelines with regard to child participation, are discussed above.272 The ability to consult with 
children requires specialised training which should be included in a parenting coordination 
programme.273 In the USA and Canada, where additional specialised training is provided for in 
some states and provinces, the training focuses on family violence and child development.274 
In addition to supporting specialised training,275 the AFCC and the BC guidelines as well as 
the FRIO standards stipulate that PCs must be authorised to communicate with the children 
involved, 276 have the requisite skills in interviewing children,277 and know when and how to 
involve children.278 The South African Guidelines have included the ‘facilitation of child 
participation’ as part of the specific training required for PCs.279 The Children’s Act 
furthermore confers upon every child the right to participate in any matter concerning that 
child.280 

The empirical research findings indicated, moreover, that the majority of PCs were required to 
resolve disputes with regard to contact between a child and its parents.281 Furthermore, as 
discussed above,282 legally trained PCs were more likely to request contact and care 
assessments, possibly due to a lack of knowledge of developmentally appropriate contact 
arrangements.283 Training should therefore also include relevant aspects of developmental 
psychology, attachment theory and family systems theory284 to assist a PC in determining 
appropriate contact directives. At the same time, due to the importance afforded to child 

																																																													
269 Chapter 5 para 5.26.5.3. 
270 Chapter 5 para 5.26.9.3. 
271 See Guidelines template 2. 
272 See paras 6.4.1.4 and 6.5.1.1 above. 
273 Chapter 5 para 5.26.5.6. 
274 Chapter 5 para 5.5.2. 
275 Ibid. 
276 Chapter 5 para 5.8. 
277 BC guideline 8.02(c). 
278 AFCC guidelines Appendix A Module 2(B)4. 
279 Chapter 5 paras 5.16.2 and 5.19. See also Guideline 9.4.3. 
280 Section 10 of Act 38 of 2005. See also chapter 3 para 3.3.3.2.  
281 Chapter 5 para 5.26.4.1. 
282 See para 6.4.1.8.c above. 
283 Chapter 5 para 5.26.5.4. 
284 Chapter 5 paras 5.5.2 and 5.26.4.4. 



413	
	

participation in international,285 regional286 and national legislation,287 this task should not be 
undertaken by PCs who, despite adequate training, are not confident with regard to their ability 
to consult directly with children. This category of PCs should therefore appoint a co-PC288 or 
other expert289 who does have the requisite expertise to consult with children. 

f. Dealing with conflict, screening for family violence and the dynamics 
underlying  divorce or family separation 

Parenting coordination developed almost exclusively290 in the context of post-divorce or -
family separation disputes,291 and was developed in the USA and Canada as an ADR 
mechanism to assist high-conflict families to resolve their disputes.292 In South Africa, on the 
other hand, PCs appear to have been appointed as a matter of course and not only for high-
conflict families.293 Nevertheless, the empirical research showed that acrimony between the 
parents was regarded as one the most frequently occurring factors in undermining or hampering 
the parenting coordination process.294 An explanation for this finding could be that those 
families where high-conflict exists between the parents are more likely to require the assistance 
of a PC to resolve their disputes than families where there is less conflict. PCs are therefore 
frequently required to work with high-conflict families. 

The empirical research also showed that the impact on PCs of dealing with high-conflict 
families was significant and the most important reason for the resignation of a PC.295 As 
discussed above,296 resignation of a PC interrupts the parenting coordination process, delays 
the resolution of disputes and consequently has a negative effect on the child or children 
involved. 

Specialised training in the understanding of and screening for family violence is required in 
certain States in the USA,297 and is recommended in the AFCC and the BC guidelines, and 
forms part of the training required to obtain the FDRIO certificate in parenting coordination.298 
The South African Guidelines include screening for domestic violence or patterns of coercive 
control as part of the role and function of a PC.299 

																																																													
285 Chapter 2 para 2.4.3. 
286 Ibid. 
287 Chapter 3 para 3.5.2. 
288 See in this regard Guideline III, which makes provision for the appointment of a co-parenting coordinator.  
289 These experts could be mental health PCs, such as psychologists or social workers, who have specialised 
training and experience in consulting with children 
290 Chapter 5 para 5.6.3. 
291 The majority of respondents to the questionnaire were appointed post-decree; see chapter 5 para 5.26.2.3. 
292 Chapter 5 paras 5.1 and 5.2. 
293 Chapter 5 para 5.25 Table 5. 
294 Chapter 5 para 5.26.6.1. 
295 Chapter 5 para 5.26.6.3. 
296 See para 6.4.1.8.e above. 
297 Ibid. 
298 Chapter 5 para 5.5.2. 
299 Guideline 9.3.4. 
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A parenting coordination training programme should therefore include an understanding of the 
dynamics underlying divorce or family separation,300 the understanding and management of 
conflict,301 and screening for family violence.302 

g. Explaining the process to parents and the parenting coordination agreement 

Both the AFCC guidelines303 and the South African Guidelines,304 as well as the FDRIO 
standards,305 emphasise the importance of educating parents about parenting coordination. 
Anecdotal complaints indicate that neither parents nor PCs always understand the process 
adequately.306 The empirical research findings underscored this: the majority of respondents 
indicated that parents did not initially understand the parenting coordination process307 and that 
a lack of understanding hampered the process.308 It is therefore suggested that this can be 
addressed by explaining the process to the parents prior to discussing any disputes. In order to 
do so, PCs need an understanding of those aspects of parenting coordination that are potentially 
problematic for parents. Discussion, or at least awareness-raising, of the anecdotal 
complaints309 and the complaints received by FAMAC310 should therefore be included in a 
training programme. 

Furthermore, the AFCC guidelies,311 the BC guidelines,312 the FDRIO standards313 and the 
South African Guidelines,314 all emphasise the importance of a parenting coordination 
agreement between the PC and the parents. The agreement should be signed before, or at the 
beginning of, the first parenting coordination meeting.315 Such an agreement should include 
those aspects of the parenting coordination process that are usually not included in the court 
order appointing the PC. These are, for example, billing practices, information concerning the 
duration and termination of the parenting coordination process, the services, role and function 
as well as the duties of the PC.316 In addition to providing a degree of legal protection for the 
PC,317 the parenting coordination agreement can be used by PCs to assist in the explanation of 
the parenting coordination process to the parents as well as in the management of their 
expectations. 

																																																													
300 Chapter 5 para 5.5.2. 
301 Ibid. 
302 Chapter 5 paras 5.4 and 5.15. 
303 Chapter 5 para 5.3. 
304 Guideline 4.1.1. See further chapter 5 paras 5.14.2 and 5.29.3. 
305 Chapter 5 para 5.3. 
306 Chapter 5 para 5.20.2.1. 
307 Chapter 5 para 5.26.3. 
308 Chapter 5 para 5.26.6.1. 
309 Chapter 5 para 5.20.2.1. 
310 Chapter 5 para 5.14.1.3. 
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313 Chapter 5 para 5.7. 
314 Chapter 5 para 5.17. The South African Guidelines also include a template for a parenting coordination 
agreement. 
315 Ibid. 
316 Chapter 5 paras 5.7 and 5.17. 
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A parenting coordination training programme should therefore include the development of a 
parenting coordination agreement and instil an appreciation of those aspects of parenting 
coordination that parents tend to find difficult to understand. 

h. Resignation, peer supervision and matters not suitable for parenting coordination 

As discussed above, the resignation of a PC is problematic in that it wastes time and money 
and parties have to start again with a new PC, thereby delaying the resolution of the dispute.318 
The reasons given for resignation in the empirical research related mainly to the degree of 
conflict between the parents.319 Other reasons included perceived power imbalances between 
parents, underlying psychological issues, non-payment, and non-adherence to directives by one 
or both parents.320 The empirical research showed, furthermore, that there was a difference in 
the number of resignations between PCs of different professions, with mental health PCs 
resigning more frequently than legally trained PCs.321  

The importance of peer supervision and its possible effect on reducing resignation has been 
discussed above.322 It is therefore recommended that peer supervision and mentoring be made 
compulsory and that organisations such as FAMAC, SAAM and KAFAM institute this as a 
requirement for continued accreditation of PCs.  

A training programme should include an analysis of the reasons why PCs resign and provide 
tools to enable PCs to address these causes. Specific training on managing high-conflict parents 
should also be included.323 Furthermore, PCs should be trained in providing peer supervision 
to fellow PCs.324 Should a PC nevertheless be convinced that resignation is appropriate or 
unavoidable, the South African Guidelines include templates for written resignations of PCs in 
different circumstances.325  

Lastly, there may be cases that are not suitable for parenting coordination.326 Specifically, these 
are cases involving family violence,327 and PCs need to be trained to be able to identify and 
screen for them.328 

i. Ongoing training 

In addition to the specialised training referred to above,329 the AFCC and the BC guidelines,330 
the South African Guidelines and the training required to obtain the FDRIO certificate in 

																																																													
318 See para 6.4.1.8.e above. 
319 See para 6.6.2.5 above. 
320 Chapter 5 para 5.26.6.3. 
321 Chapter 5 para 5.26.6.2. 
322 See para 6.5.1.4 above. 
323 See para 6.5.2.2.f above. 
324 See para 6.5.1.4 above. 
325 South African Guidelines template 3. 
326 Chapter 5 paras 5.5.2 and 5.16.2. 
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330 Chapter 5 paras 5.5.3 (AFCC and BC guidelines; FRDIO parenting coordination certification requirements) 
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parenting coordination, all recommend ongoing training. Such training should include updates 
on relevant case law,331 ongoing analysis of complaints received by organisations such as 
FAMAC,332 legislative developments relating to possible ADR legislation,333 and amendments 
to existing legislation such as the Children’s Act. 

6.5.3 Concluding remarks on parenting coordination in South Africa 

Provided that the powers of the PC are circumscribed, that parenting coordination is supported 
by both the legal fraternity and the courts, and that proper regulations, guidelines and training 
programmes are in place, it is suggested that parenting coordination is an appropriate ADR 
mechanism to assist parents in resolving disputes extra-judicially. 

6.6 PARENTING COORDINATION IN THE NETHERLANDS: 
SHOULD THIS BE CONSIDERED? 

This section addresses the second overarching question, namely whether parenting 
coordination can be introduced into the jurisdiction of the Netherlands.334 There are various 
reasons why the introduction of parenting coordination in the Netherlands would be a logical 
and beneficial step. 

In the first place, legislation in the Netherlands provides adequate protection for children’s and 
families’ rights in order for ADR mechanisms to operate without infringing any of these 
rights.335 Secondly, the Netherlands has a well-established tradition of mediation, as well as 
other ADR mechanisms – such as collaborative divorce and, in to limited degree, arbitration – 
for resolving family disputes.336 Mediation, although not in the traditional format, forms part 
of parenting coordination, and it is suggested that there is hence room to introduce parenting 
coordination to add to the already established ADR mechanisms in the Netherlands. Thirdly, 
as stated above, parenting coordination offers a better dispute resolution option for a wide range 
of families in that it provides for a quick, cost-effective dispute resolution process, the PC can 
make a decision in the event that mediation fails and parenting coordination is not limited to 
high conflict families.337 Fourthly, bindend scheidingsadvies, although minimally present in 
the Netherlands, hints at a process that involves mediation and decision-making and which is 
similar to parenting coordination.338 Lastly, there is an ongoing search for ways to minimise 
the negative consequences of acrimonious divorces on children and for innovation 

																																																													
331 See para 6.5.2.2.b above. 
332 See para 6.5.2.2.g above. 
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(innovatiedrang)339 in ways in which judges deal with divorce in the Netherlands,340 and it is 
suggested that parenting coordination offers a valuable contribution to this exploration.  

6.6.1 How should parenting coordination be introduced in the Netherlands? 

South Africa has undergone ten years of trial and error in the implementation and practice of 
parenting coordination, all of which has eventuated in the current lack of uniformity in the 
practice of parenting coordination.341 The Netherlands, however, is in a position to benefit from 
the experiences of South Africa as well as those of the USA and Canada. In addition, the 
Netherlands has successfully implemented a number of mediation pilot projects that were 
accompanied by scientific research showing positive outcomes.342 A parenting coordination 
pilot project akin to the mediation pilots should be implemented in the Netherlands.  

In South Africa, the vehicle for including a parenting coordination clause in a consent paper is 
the parenting plan.343 It is suggested that, should the Netherlands implement parenting 
coordination, the parenting coordination clause could be included similarly in a parenting 
plan.344 Currently, however, there is no requirement for the inclusion of a dispute resolution 
mechanism in the parenting plan;345 as such, this would require either an amendment of the 
legislation or an option to include a parenting coordination clause on a voluntary basis, as is 
the case in South Africa.346 

6.6.2 Proposed pilot project 

Several practical aspects of the proposed pilot project for parenting coordination in the 
Netherlands are discussed below. These include the types of disputes that should be included, 
where the project could be implemented, on what basis parents and families participate, the 
duration of the project, the qualifications, training and supervision of participating PCs, the 
funding of the project and opportunities for research that can potentially flow from the pilot 
project. 

6.6.2.1 Type of disputes 

The majority of disputes dealt with by PCs in the Western Cape concerned contact 
arrangements,347 and the Dutch case law discussed in this thesis also frequently concerned 
disputes around contact.348 It is therefore suggested that the parenting coordination pilot project 

																																																													
339 Coenraad LM et al., (2017) 67. 
340 Chapter 4 para 4.2.4.1a and b.  
341 Chapter 5 para 5.11. 
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343 Chapter 5 para 5.11. 
344 See chapter 3 para 3.4.4.3. 
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346 In South Africa, both the parenting plan and the inclusion of a parenting coordination clause are voluntary. See 
chapter 3 para 3.3.3.5 (parenting plans) and chapter 5 para 5.12 (parenting coordination). 
347 See chapter 5 para 5.26.4.3. 
348 See para 6.4.1.10 above. 
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in the Netherlands is limited to cases where the divorced or separated parents are experiencing 
disputes concerning contact arrangements. 

6.6.2.2 Appropriate jurisdictions 

The pilot project should be implemented in the same jurisdictions that participated in the 
mediation pilot project concerning omgangsbemiddeling (mediation regarding contact 
arrangements), launched by the WODC in 1999.349 These were the ressorten (jurisdictions) of 
Amsterdam and Den Haag (Rechtbank Amsterdam, Utrecht, Den Haag and Middelburg and 
the Gerechtshof Amsterdam and Den Haag),350 the jurisdiction of Leeuwarden (Rechtbank 
Groningen, Leeuwarden and Assen and the Gerechtshof Leeuwarden)351 and the jurisdiction of 
‘sHertogenbosch (Rechtbank Breda and ‘sHertogenbosch and Gerechtshof 
‘sHertogenbosch).352 These jurisdictions have supported ADR mechanisms, in this case 
mediation, in the past, and may therefore be willing to participate in the parenting coordination 
pilot project. More recent projects were introduced at the Rechtbank Noord-Nederland, 
Groningen, the Rechtbank Rotterdam and the Rechtbank Zeeland-West-Brabant, Breda.353 

6.6.2.3 Participation and duration 

Participation in the parenting coordination pilot should be voluntary, in line with the generally 
prevailing situation in South Africa.354 Parenting coordination is primarily a dispute resolution 
process,355 and a minimum of one dispute per case should be allocated. Unlike the WODC 
mediation pilot project, which limited the number of mediation sessions per family,356 the 
number of consultations per family in the parenting coordination project should be determined 
by the PC and therefore cannot be specified.357 The PC should allocate time for the mediation 
aspect of parenting coordination and, in the event that agreement cannot be reached, allocate 
additional time for obtaining collateral information and for issuing the directive. 

6.6.2.4 Selection of PCs, training and supervision 

PCs participating in the pilot study need to be selected in accordance with the required 
professional and experience criteria suggested in the South African Guidelines358 and should 
therefore be accredited family law mediators.359 Ideally, there should be equal representation 
of mental health and legal professionals. The PCs selected for the pilot project should receive 

																																																													
349 See chapter 4 para 4.2.4.1.a. 
350 Chin-a-Fat BES and Steketee M, WODC (2001) supra 51. 
351 Chin-a-Fat BES and Steketee M, WODC (2001) supra 52. 
352 Chin-a-Fat BES and Steketee M, WODC (2001) supra 53. 
353 Coenraad LM et al. (2017) 27, 28. 
354 See, however, chapter 5 para 5.18.2 for instances where the court has ordered that a PC is appointed in a matter. 
355 See chapter 5 paras 5.2 and 5.12. 
356 The WODC project made provision for six hours of mediation, with the possibility to extend the mediation to 
ten hours. See Chin-a-Fat BES and Steketee M, WODC (2001) supra 48. 
357 The PC needs to determine when the mediation phase of the parenting coordination process has ended and 
when the determination phase begins. See further chapter 5 para 5.26.5.1. 
358 Chapter 5 para 5.14.2. See also Guideline I. 
359 For example, with the MfN or the vFAS, see chapter 4 para 4.2.4.5. See also Chin-a-Fat BES and Steketee M, 
WODC (2001) supra 57. 
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parenting coordination training prior to the study. A training programme such as described 
above360 can be adapted for the Netherlands. PCs would require ongoing supervision by 
experienced PCs for the duration of the pilot project. The training and supervision can be 
provided by experienced PCs from South Africa. The supervision can be done face-to-face as 
well as via internet or video connection. 

6.6.2.5 Funding 

Funding would be required for the training and supervision of the PCs as well as for the actual 
parenting coordination sessions. It is suggested that funding for this pilot project could be 
provided by the WODC and that families participating in the pilot project should not be 
required to pay.361 Financial support from the various gemeenten (municipalities)362 or the 
Raad voor de rechtspraak363 should also be considered. 

6.6.2.6 Opportunity for research 

Since the Netherlands has had no exposure to parenting coordination, there is an opportunity 
to conduct research by comparing the experimental group with a control group. The control 
group can consist of families who have resolved their contact disputes via other ADR 
mechanisms, such as mediation and arbitration, or otherwise via litigation. These two groups 
can be compared in respect of several factors, including the number of families approaching 
the court after parenting coordination or any of the dispute resolution mechanisms employed 
by the control group; relational issues such as communication and conflict between the parents; 
contact between the children and both their parents after resolution of the contact dispute; and 
child involvement in the process.364 Other aspects to be assessed could include the experience 
of parenting coordination by the PCs themselves; a questionnaire365 similar to the one used in 
this research could be adapted for the Dutch pilot project. 

6.7 CONCLUDING REMARKS 

Parenting coordination offers an additional, and, in several respects preferable, ADR 
mechanism for divorced or separated families to resolve their disputes extra-judicially. It 
reinforces children’s and families’ legal and constitutional rights. Despite certain criticisms of 
and objections to it, the practice of parenting coordination has been widely accepted in the 
Western Cape. National guidelines have been drafted offering a first attempt at standardising 
the practice of parenting coordination. Furthermore, legislation offering regulations and 
standards for the practice of parenting coordination is being considered. The results of the 
empirical research have provided a better understanding of parenting coordination as it is 

																																																													
360 See paras 6.5.2.2.a-i above. 
361 See in this regard the promotion of mediation by the department of justice as referred to in chapter 4 para 
4.2.4.1.b. 
362 See for example the Ouderschap na Scheiding projects which are funded by local municipalities. See also 
chapter 4 para 4.2.4.1.a. 
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practised in the Western Cape; a scientific foundation for a comprehensive parenting 
coordination training programme; as well as the framework for a pilot project to implement 
parenting coordination in the Netherlands. 

The empirical research has also highlighted several aspects of parenting coordination that 
require further research. These include the following: 

• Whereas this research focused on PCs’ experiences of parenting coordination, 
children’s and parents’ experiences of parenting coordination as well as the experiences 
of the courts and the legal fraternity also need to be examined. 

• Whilst criticisms of and objections to parenting coordination have been discussed in 
this study, what is also required is research into the advantages and effectiveness of 
parenting coordination.366 

• Child participation in parenting coordination has proven problematic in all three 
countries where parenting coordination is practised:367 the extent to which it can be 
facilitated, encouraged and/or improved needs to be further investigated.  

• The questionnaire used in this research could be expanded upon and specific focus areas 
could be selected to obtain more in-depth information, for example with regard to child 
participation. 

• The unaffordability of parenting coordination for lower-income groups has been raised 
as a criticism of parenting coordination,368 and further research is required to investigate 
whether parenting coordination can be included as a service offered by legal aid clinics. 
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SUMMARY 

The number of divorces, and number of children, affected by divorce every year is significant 
both in South Africa and in the Netherlands. In 2015 alone, some 57 000 children were affected 
by divorce in these two jurisdictions. Divorce threatens children’s and families’ rights such as 
the best interest and participation rights of children as well as their right to family life, which 
includes the right of children to have ongoing contact with both parents post-divorce or -family 
separation. This research examined the protection of these rights in international, regional 
(European and African) and national legislation. 

Internationally, the best interests of the child are protected by the CRC and regionally by the 
1984 Recommendations, the ACC and the CEFL Principles. After 1984, with a few exceptions, 
every international and regional instrument described in this research makes reference in some 
way or other to the best interests of the child as a sine qua non when decisions in respect of a 
child are to be made. 

Child participation rights, sometimes referred to as ‘the voice of the child’, are protected 
internationally by the 1980 and 1996 Hague Conventions and the CRC, and regionally, by the 
1984 Recommendations, the Banjul Charter, the CEFL Principles, the ACC, the ECECR, the 
Draft Recommendation of 2011 and the CCCC. However, child participation remains 
provisional upon the age and degree of maturity of the child. 

Protection of the family unit and the right to family life can be found in international 
instruments such as the UDHR, the ICCPR and the CRC. Regional instruments protecting this 
right include the ECHR, case law of the ECtHR, the EU Charter, the 1980 Custody Convention, 
the ACC, the CCCC, Brussels II bis and the CEFL Principles. 

Nationally, both South Africa and the Netherlands protect the best interests of the child in the 
South African Constitution, the South African Children’s Act and throughout Book 1 DCC. 
Both jurisdictions have determined that the best interests of the child can take precedence over 
the interests of others such as their parents, but also that limitations to the best interests rights 
of the the child are permissable. 

Child participation rights are provided for in national legislation in South Africa and the 
Netherlands. The Children’s Act refers to the age, maturity and stage of development of a child, 
and stipulates that the child’s views shall be given due consideration. The DCC requires that a 
child has to have reached the age of 12 years before he or she is entitled to make his or her 
views known, and it implies that these views are given due consideration. Both jurisdictions 
make provision for direct and indirect child participation. There are, however, no uniform 
procedures in either South Africa or the Netherlands for a child to address the court whether 
directly or indirectly and thereby ensure that his or her views are heard and taken into 
consideration. 

The right of children and parents to have contact with each other is a reciprocal right which is 
protected in both South African and Dutch law through provisions in the Children’s Act and 
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the DCC, respectively. These provisions largely echo the provisions of articles 7(1) and 9 of 
the CRC with regard to the rights of a child to have contact with its parents. The DCC, however, 
goes further than the Children’s Act in that, upon divorce or family separation, a child has a 
right to equivalent care and upbringing from both his or her parents and the DCC furthermore 
places a duty on a parent who, post-divorce or -family separation, does not have parental 
authority, to have contact with his or her child. Parents in the Netherlands are also by law 
obliged to promote the child’s bond with the other parent. 

Legislation in both jurisdictions furthermore supports a continued relationship between 
children and their parents post-divorce or -family separation. This is achieved through the so-
called parenting plan, which is compulsory in the Netherlands and optional in South Africa. 
Even though it is optional, the vast majority of divorce orders in the Western Cape include a 
parenting plan. Both jurisdictions also require parents to make certain decisions with regard to 
their children jointly. In both jurisdictions there is an emphasis, too, on the timeous resolution 
of disputes involving children. 

It is to be expected that parents will not always be able to come to agreement regarding certain 
aspects of their children’s lives once they have separated, and parents often require third-party 
assistance in making these joint decisions and, at the same time, reduce children’s exposure to 
parental acrimony. The literature emphasises that children’s exposure to ongoing acrimony 
between their parents post-divorce or -family separation is more harmful than the divorce or 
separation itself. For a while now, there has been a growing recognition that litigation is not 
always the most appropriate way to resolve family law disputes before, during or after divorce 
or family separation, and avenues for dispute resolution other than litigation have to be found. 

Since the 1990s, various ADR mechanisms such as mediation, collaborative divorce and 
arbitration have been developed to assist families in resolving their disputes extra-judicially. 
Arbitration in family law matters is currently prohibited in South Africa and collaborative 
divorce is currently still in its infancy in both jurisdictions. The ADR mechanism most widely 
used for resolving family law disputes in South Africa and the Netherlands is mediation. 
Several international and regional instruments support ADR mechanisms to resolve family law 
disputes, among them the 1998 Mediation Principles of the CoE; the 2008 Mediation Directive 
of the EU; the fifth Guide to Good Practice: Mediation, which accompanies the 1980 Hague 
Convention, published in 2012; the 1996 and 2007 Hague Conventions; the ECECR; the 
CCCC; and the Draft Recommendation. National legislation in both jurisdictions also supports 
ADR mechanisms such as mediation, which is optional in the Netherlands and, in certain 
circumstances, mandatory in South Africa. 

Since ADR mechanisms are by definition extra-judicial, it is important to ensure that children’s 
and families legal rights are protected in the application of these mechanisms. This research 
found that, by and large, these rights are, theoretically at least, protected in the ADR 
mechanisms referred to above. Child participation in mediation is, however, problematic in 
both jurisdictions. 

The empirical research conducted for this thesis highlights both the benefits and shortcomings 
of the existing ADR mechanisms. In mediation, the aim is to bring the disputing parties closer 
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together in order to reach agreement; however, if no agreement is reached, the mediation ends 
and the dispute remains unresolved. In response to the limitations of mediation, and at the same 
time in an attempt to keep families out of court, a new psycho-legal hybrid ADR mechanism, 
referred to as parenting coordination, was developed in the USA and Canada some 40 years 
ago and arrived in South Africa about a decade ago. Currently these are the only jurisdictions 
where parenting coordination is widely practised. Parenting coordination is not (yet) practised 
in the Netherlands. In South Africa, parenting coordination was referred to as ‘facilitation’ or 
‘case management’, but, since the establishment of a task force that developed guidelines for 
the practice of parenting coordination in South Africa in 2016, the name ‘parenting 
coordination’ has been adopted in the country in keeping with terminology used in the 
American and Canadian guidelines. 

Parenting coordination includes elements of mediation, in that the process starts with the PC 
attempting to bring the parties to agreement through a mediatory process. However, should no 
agreement be reached during the mediation phase of parenting coordination, the PC is given 
circumscribed decision-making powers in terms of which decisions are binding on the parties 
unless and until a court of competent jurisdiction rules otherwise. In some states in the USA as 
well as certain provinces in Canada, there is legislation governing parenting coordination. In 
South Africa, there is currently no legislation providing for parenting coordination, although 
the SALRC is investigating the possibility of introducing ADR legislation that could include 
parenting coordination. Even though there is case law where parties have been ordered to 
resolve their disputes through parenting coordination, the process in South Africa remains 
largely voluntary. The parenting coordination clause which stipulates the powers of the PC is 
commonly included in the parenting plan which is annexed to the order of divorce. Parenting 
coordination in South Africa is therefore generally a post-divorce dispute resolution 
mechanism. 

At the time that this research had been undertaken, there had been no empirical research into 
the practice of parenting coordination in South Africa. No data were available regarding the 
prevalence of parenting coordination clauses in divorce orders in South Africa, the type of 
disputes PCs were required to resolve, or whether parenting coordination protected or infringed 
children’s and families’ legal rights. Furthermore, the efficacy of mediation in parenting 
coordination had not been established and, in addition, there was no evidence whether 
parenting coordination was a better ADR option for families in dispute than other, more 
established ADR mechanisms such as mediation. 

The research showed that, in contrast to the situation in the USA and Canada, parenting 
coordination in South Africa is not limited to high-conflict parents, but, through a reading of 
divorce orders in the Western Cape, seems to have been selected by a majority of divorcing 
parents since 2009. Furthermore, the majority of disputes PCs are required to resolve concern 
contact arrangements with children. Despite this finding, it appeared that, in the majority of 
cases, children were not consulted. Furthermore, the majority of disputes were settled in the 
mediation phase of parenting coordination – in other words, the parents were able to reach 
agreement, thus obviating the need for the PC to make a decision. 
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Since parenting coordination is practised by both mental health and legal professionals, the 
question arose as to how these professions practised parenting coordination and whether there 
were any differences between them. The research showed that these differences can, in most 
instances, be ascribed to the professional background of the PC. For example, legal 
professionals were more often required to resolve maintenance disputes, whereas mental health 
professionals tended to resolve more disputes concerning contact arrangements. With regard 
to child participation, it was clear that PCs with a mental health professional background were 
more likely to consult directly with children than legally trained PCs. 

A comparative synthesis between the practice of parenting coordination in South Africa, on the 
one hand, and the USA and Canada, on the other, was undertaken to examine the differences 
and similarities in the practice of parenting coordination in these jurisdictions. The drafters of 
the South African Guidelines have acknowledged their reliance on the AFCC, the APA and the 
BC guidelines, and these guidelines are similar in many respects. The role and function of the 
PC as recommended in the guidelines in South Africa, the USA and Canada are similar, as are 
the professional requirements. Whereas child involvement in parenting coordination is 
supported by the guidelines and the literature in all three countries, the practice appears not to 
be aligned with the guidelines. 

The practice of parenting coordination was also compared with the (aspirational) South African 
Guidelines. Differences included differences in training, experience and affiliation, scope of 
authority, child involvement, the relative importance of certain qualities of the PC, the duration 
of the PC appointment, and the importance of peer supervision. 

Objections to parenting coordination centered around the view that parenting coordination 
usurped the court’s role as upper guardian of all (minor) children. However, in this research it 
is argued that, since parents have an automatic right to take a PC’s decision on review to a 
court, the court’s role is not usurped. Further objections all related to a lack of understanding 
of parenting coordination, including of the process, the mandate and authority of the PC; the 
switch from the mediation aspect to the decision-making aspect of parenting coordination; the 
costs and time involved; and perceptions of bias on the part of the PC. These concerns can be 
addressed through appropriate training and implementation of the South African Guidelines, 
thereby ensuring an acceptable standard of practice. PCs themselves have also experienced 
difficulties with the process, most of which, such as drafting clear directives and managing 
clients’ expectations, can be addressed through training. 

The findings of this research indicate that South Africa requires regulation and standardisation 
of the parenting coordination process and therefore recommends the inclusion of parenting 
coordination in ADR legislation presently being investigated by the SALRC. 

The results of this research provide a scientific basis for recommendations for the content of 
parenting coordination training programmes. Such programmes should include information on 
the origins and aims of parenting coordination and facilitate a general understanding of the 
parenting coordination process; the legal framework, including the case law within which 
parenting coordination operates; mediation skills; training and practice in the writing of 
directives; understanding of child participation rights and developmental psychology; an 
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understanding of the dynamics underlying divorce or family separation; dealing with conflict; 
screening for family violence; and how to explain the process to parents, which includes the 
parenting coordination agreement. Lastly, training has to address issues such as appropriate 
situations for resignation as PC; peer supervision; and cases that may be unsuitable for 
parenting coordination. Ongoing training is essential for all PCs. Most of the aspects of the 
training programme mentioned above are supported by the AFCC and the BC guidelines, the 
FDRIO standards and the South African Guidelines for parenting coordination. 

This research concluded that parenting coordination protects children’s and parents’ legal 
rights and does indeed offer additional benefits to other existing ADR mechanisms such as 
mediation. Due to cost- and time-savings, parenting coordination has the potential, moreover, 
to ease the burden on the courts without infringing on the rights of parents to approach the court 
should they wish to do so. 

Lastly, the question whether the practice of parenting coordination as a form of post-divorce 
or -family separation dispute resolution mechanism can be transported to other jurisdictions 
such as that of the Netherlands is answered in the affirmative. It is recommended that a pilot 
study in certain specified ressorten in the Netherlands should be undertaken. The pilot should 
take into account the types of disputes that would be addressed, appropriate ressorten for the 
implementation of the pilot, on what basis parents and families participate, the duration of the 
project, the qualifications, training and supervision of participating PCs, the funding of the 
project and opportunities for research that can potentially flow from the pilot project. 
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SAMENVATTING 

Het aantal echtscheidingen en het aantal kinderen dat daarbij betrokken is, is ieder jaar zowel 
in Zuid Afrika als in Nederland veelbetekenend. Alleen al in 2015 betrof het in deze twee 
rechtsgebieden zo’n 57.000 kinderen. Echtscheiding bedreigt de rechten van kinderen en 
gezinnen niet alleen in termen van algemeen belang en participatierechten, maar ook in hun 
recht op gezinsleven, inclusief het recht voor kinderen om na een echtscheiding of uit elkaar 
gaan, een voortdurend en doorlopend contact te hebben met beide ouders. Dit onderzoek heeft 
de bescherming van deze rechten in internationale, regionale (Europa en Afrika) en nationale 
wetgeving bestudeerd. 
 
Op internationaal niveau worden de belangen van het kind beschermd door het Internationaal 
Verdrag Inzake de Rechten van het Kind (CRC); op regionaal niveau door de 1984 
Aanbevelingen Betreffende Ouderlijke Verantwoordelijkheid (1984 Recommendations), het 
Afrikaans Handvest Inzake de Rechten en het Welzijn van het Kind (ACC) en de Beginselen 
van Europees Familierecht Betreffende Ouderlijke Verantwoordelijkheid (CEFL Principles). 
Vanaf 1984 - een paar uitzonderingen daargelaten - refereert elk internationaal en regionaal 
verdrag dat in dit onderzoek aan de orde komt, in enige vorm aan de belangen van het kind als 
een sine qua non wanneer er beslissingen genomen moeten worden met betrekking tot het kind. 
 
Het participatierecht van kinderen, soms ‘de stem van het kind genoemd’ is internationaal 
beschermd door de Verdragen van Den Haag (1980 en 1986) en het CRC en is regionaal 
beschermd door de 1984 Recommendations, het Afrikaans Handvest voor de Rechten van 
Mensen en Volkeren, de CEFL Principles, het ACC, het Europees Verdrag Inzake de 
Uitoefening van de Rechten van het Kind (ECECR), het Ontwerp-aanbeveling Inzake de 
Rechten en de Rechtspositie van Kinderen en Ouderlijke Verantwoordelijkheid van 2011 
(Draft Recommendation) en het Verdrag Inzake Contact met Kinderen (CCCC). De aard van 
de participatie van het kind is echter afhankelijk van de leeftijd en mate van rijpheid van het 
kind. 
 
Bescherming van het gezin en het recht op een gezinsleven vindt men terug in internationale 
verdragen zoals de Universele Verklaring van de Rechten van de Mens, het Internationaal 
Verdrag Inzake Burgerrechten en Politieke Rechten en het CRC. Regionale organisaties die 
zich bezig houden met deze bescherming zijn onder andere het Europees Verdrag voor de 
Rechten van de Mens, jurisprudentie van het Europees Hof voor de Rechten van de Mens, het 
Europees Handvest, het Europees Verdrag Betreffende de Erkening en Tenuitvoerlegging van 
Beslissingen Inzake het Gezag over Kinderen en Betreffende het Herstel van het Gezag over 
Kinderen van 1980, het ACC, het CCCC, Verordering no. 2201/2003 van de Raad betreffende 
de bevoegdheid en de erkenning en tenuitvoerlegging van beslissingen in huwelijkszaken en 
inzake de ouderlijke verantwoordelijkheid en de CEFL Principles. 
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Op nationaal niveau worden in Zuid Afrika en Nederland de belangen van het kind beschermd 
door respectievelijk de Zuid Afrikaanse grondwet, de Zuid Afrikaanse Children’s Act en door 
het Nederlandse Burgerlijk Wetboek (BW), Boek 1. Beide jurisdicties hebben bepaald dat het 
belang van het kind zwaarder kan wegen dan dat van anderen, zoals de ouders, maar ook dat 
beperkingen van het recht van het kind, mits in zijn/haar belang, toegestaan zijn. 
 
Zowel de Zuid Afrikaanse als de Nederlandse wetgeving voorzien in participatierecht voor 
kinderen. De Children’s Act verwijst naar leeftijd, rijpheid en stadium van ontwikkeling van 
het kind en stelt als voorwaarde dat de wensen van het kind terdege in overweging worden 
genomen. Het BW schrijft voor dat een kind de leeftijd van 12 jaar bereikt moet hebben 
alvorens het zijn/haar wensen kenbaar mag maken en stelt dat deze wensen terdege in 
overweging moeten worden genomen. Beide jurisdicties treffen voorzieningen voor directe en 
indirecte participatie van kinderen. Maar er bestaan noch in Zuid Afrika, noch in Nederland, 
uniforme procedures die een kind in staat stellen zich zelf direct of indirect tot het Hof te 
wenden om zich ervan te verzekeren dat zijn of haar wensen gehoord worden en in overweging 
genomen worden. 
 
Het recht van kinderen en ouders om contact met elkaar te hebben is een wederkerig recht dat 
door voorzieningen in de Children’s Act en het BW gewaarborgd is in zowel de Zuid 
Afrikaanse als de Nederlandse wet. Deze voorzieningen echoën grotendeels de voorzieningen 
uit de artikelen 7(1) en 9 van het IVRK, betreffende het recht van het kind om contact te hebben 
met de ouders. Het BW gaat daarin verder dan de Children’s Act. In geval van scheiding of uit 
elkaar gaan heeft een kind recht op gelijkwaardige zorg en opvoeding van beide ouders, maar 
het BW verplicht bovendien de ouder die na de scheiding of het uit elkaar gaan niet de 
ouderlijke macht heeft, om contact te houden met zijn/haar kind. Ouders in Nederland zijn 
bovendien wettelijk verplicht om de band met de andere ouder te bevorderen. 
 
Beide jurisdicties ondersteunen een voortzetting van de relatie tussen ouder en kind na de 
scheiding of het uit elkaar gaan. Dit wordt gerealiseerd in het zogenoemde ouderschapsplan, 
verplicht in Nederland, optioneel in Zuid Afrika. Hoewel optioneel, bevat het overgrote deel 
van de echtscheidingsuitspraken in de West-Kaap een ouderschapsplan. Ook eisen beide 
jurisdicties dat de ouders bepaalde beslissingen over de kinderen gezamenlijk nemen. 
 
Het ligt in de verwachting dat ouders na een scheiding niet altijd in staat zullen zijn om samen 
beslissingen te nemen over bepaalde aspecten van het leven van hun kinderen. En ouders zullen 
vaak hulp van derden nodig hebben om tot die gezamenlijke besluiten te komen en daarmee 
kunnen ze tegelijkertijd voorkomen dat hun kinderen blootgesteld worden aan ouderlijke 
ruzies. Uit de literatuur komt nadrukkelijk naar voren dat de blootstelling van kinderen aan 
voortdurende ouderlijke ruzies na een scheiding of uit elkaar gaan, schadelijker is dan de 
scheiding of het uit elkaar gaan zelf. Al geruime tijd is er sprake van een toenemende erkenning 
dat procesvoering niet per se de meest geschikte manier is om familierechtkwesties op te lossen 
vóór, tijdens, of na echtscheiding of uit elkaar gaan en dat er wegen gevonden moeten worden 
voor het oplossen van geschillen op een andere manier dan via de rechter. 
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Sinds de jaren 90 van de vorige eeuw zijn er verschillende vormen van Alternatieve 
Conflictoplossing (ADR) ontwikkeld om gezinnen te helpen hun problemen buiten de rechter 
om op te lossen, zoals mediation, overlegscheiding en arbitrage. Op dit moment is arbitrage in 
familierechtzaken in Zuid Afrika verboden. Overlegscheiding staat in beide jurisdicties nog in 
de kinderschoenen. Zowel in Zuid Afrika als in Nederland is mediation de meest gebruikte 
vorm van ADR bij het oplossen van geschillen in familierechtzaken. Meerdere internationale 
en regionale verdragen ondersteunen ADR als middel om familierecht-geschillen op te lossen, 
waaronder de 1998 Mediation Principes van de Raad van Europa, de 2008 Mediation Richtlijn 
van de EU en de vijfde Guide to Good Practice: Mediation, horend bij het Haagse Verdrag van 
1980, uitgegeven in 2012, de Haagse Verdragen van 1996 en 2007, het ECECR, het CCCC en 
de Draft Recommendation. In beide jurisdicties ondersteunt ook nationale wetgeving ADR-
methodieken zoals mediation. In Nederland is mediation optioneel en in Zuid Afrika is het in 
bepaalde gevallen verplicht. 
 
Aangezien ADR-methodieken per definitie extra-justitieel zijn is het van belang dat de 
wettelijke rechten van kinderen en families gewaarborgd zijn bij de toepassing van deze 
methodieken. Dit onderzoek komt tot de bevinding dat in grote lijnen, in elk geval theoretisch, 
deze rechten beschermd zijn in de boven beschreven ADR-methodieken. Maar participatie van 
het kind in de mediation is in beide jurisdicties problematisch. 
 
Dit onderzoek toont zowel de voor- als nadelen van de bestaande ADR-methodieken. Bij 
mediation is het doel om de strijdende partijen dichter bij elkaar te brengen om tot 
overeenstemming te komen. Maar wanneer geen overeenstemming wordt bereikt eindigt de 
mediation en blijft het geschil onopgelost. Als reactie op de beperkingen van mediation en 
tevens in een poging om gezinnen uit de rechtzaal te houden, is in de Verenigde Staten van 
Amerika en Canada zo’n 40 jaar geleden een nieuwe hybride psycho-legale ADR-methodiek 
ontwikkeld, genaamd ‘parenting coordination’. Deze methodiek is zo’n 10 jaar geleden naar 
Zuid Afrika overgewaaid. Op dit moment zijn dit de enige drie jurisdicties waar parenting 
coordination wordt toegepast. In Nederland is dat (nog) niet het geval. In Zuid Afrika werd 
parenting coordination ‘facilitation’ of ‘case management’ genoemd, maar sinds de instelling 
in 2016 van een task force die richtlijnen ontwikkelt voor de toepassing van parenting 
coordination in Zuid Afrika, is de benaming parenting coordination in Zuid Afrika 
overgenomen, overeenkomstig de Amerikaanse en Canadese richtlijnen. 
 
Parenting coordination bevat elementen van mediation. Zo begint het traject met de parenting 
coordinator (PC) die gaat proberen om via een mediationtraject de partijen tot 
overeenstemming te brengen. Maar wanneer geen overeenstemming wordt bereikt tijdens de 
mediationfase van de parenting coordination, dan krijgt de PC zekere 
beslissingsbevoegdheden, waarbij de beslissing voor beide partijen bindend is, tenzij en tot het 
moment dat een bevoegde rechter anders beslist. In sommige staten in de VS en in bepaalde 
provincies in Canada bestaat er wetgeving die parenting coordination regelt. In Zuid Afrika 
bestaat momenteel geen wetgeving aangaande parenting coordination, maar de South African 
Law Reform Commision onderzoekt de mogelijkheden om ADR-wetgeving te introduceren en 
parenting coordination zou daar een onderdeel van kunnen zijn. 
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Hoewel er jurisprudentie is, waarin partijen is opgedragen hun geschillen middels parenting 
coordination op te lossen, blijft dit traject in Zuid Afrika hoofdzakelijk vrijwillig. De parenting 
coordination-clausule die de bevoegdheden van de PC vaststelt is doorgaans onderdeel van het 
ouderschapsplan, wat aangehecht is aan het echtscheidingsbesluit. In Zuid Afrika is parenting 
coordination daarmee doorgaans een methodiek voor het oplossen van geschillen na een 
echtscheiding. 
 
Bij de start van dit onderzoek bestond er in Zuid Afrika nog geen empirisch onderzoek naar de 
praktijk van parenting coordination. Er waren in Zuid Afrika geen gegevens beschikbaar over 
het algemeen voorkomen van parenting coordination-clausules in echtscheidingsbesluiten, in 
het soort geschillen dat PC’s geacht worden op te lossen of de vraag of parenting coordination 
de wettelijke rechten van kinderen en families beschermt of daar juist inbreuk op maakt. Verder 
was de doeltreffendheid van mediation bij parenting coordination niet vastgesteld en 
bovendien was er geen bewijs of parenting coordination een betere ADR-vorm is voor 
ruziënde families, dan andere, meer gevestigde ADR-methodieken, zoals mediation. Na 
bestudering van echtscheidingsbesluiten in de West Kaap, laat dit onderzoek zien, dat 
parenting coordination in Zuid Afrika, anders dan de situatie in de VS en Canada, zich niet 
beperkt tot zwaar-conflictueuze gezinssituaties, maar dat het sinds 2009 door de meerderheid 
van scheidende ouders blijkt te zijn gekozen. En het merendeel van de geschillen die PC’s 
krijgen op te lossen, betreft afspraken over contact met de kinderen. Ondanks deze bevinding 
blijkt dat in de meeste gevallen kinderen zelf niet geraadpleegd werden. Verder werd het 
merendeel van de geschillen geregeld in de mediation-fase van parenting coordination, anders 
gezegd: de ouders waren in staat om overeenstemming te bereiken, waarmee voorkomen werd 
dat het de PC was die de knoop moest doorhakken. 
 
Aangezien parenting coordination zowel door psychologen als door juristen wordt beoefend, 
rees de vraag hoe deze beide beroepsgroepen parenting coordination uitvoeren en of daar 
verschil tussen bestaat. Het onderzoek laat zien dat de verschillen in de meeste gevallen kunnen 
worden toegeschreven aan de beroepsmatige achtergrond van de PC. Zo wordt bijvoorbeeld 
aan juristen vaker gevraagd om onderhoudsgeschillen op te lossen , terwijl psychologen eerder 
geneigd zijn geschillen op te lossen over contactafspraken. Gezien vanuit het oogpunt van 
participatie van het kind, werd duidelijk dat PC’s met een achtergrond in de psychologie meer 
geneigd zijn met kinderen zelf te overleggen dan PC’s met een juridische achtergrond. 
 
Om de verschillen en overeenkomsten in de uitvoering van parenting coordination in de 
verschillende jurisdicties te bestuderen, is een vergelijking gemaakt van de praktijk van 
parenting coordination in Zuid Afrika enerzijds en de VS en Canada anderzijds. De opstellers 
van de Zuid Afrikaanse richtlijnen hebben hun vertrouwen uitgesproken in de Association of 
Family and Concilliation Courts (AFCC)-, de American Psychological Association (APA)- en 
de British Columbia Parenting Coordinators Roster Society (BC)-richtlijnen en deze 
richtlijnen komen grotendeels overeen. De rol en functie van de PC, zoals die in Zuid Afrika, 
de VS en Canada worden aanbevolen komen overeen, evenals de beroepsmatige vereisten. 
Hoewel betrokkenheid van het kind in parenting coordination wordt ondersteund in de 
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richtlijnen en de vakliteratuur in alle drie de landen, blijkt de praktijk niet parallel te lopen met 
de richtlijnen. 
 
De praktijk van parenting coordination is ook vergeleken met de (beoogde) Zuid Afrikaanse 
richtlijnen. Er zijn verschillen aangetroffen in opleiding, ervaring, reikwijdte van het gezag, 
betrokkenheid van het kind, het relatieve belang van bepaalde kwaliteiten van de PC, de duur 
van het parenting coordination traject en het belang van intervisie. 
 
Bezwaren tegen parenting coordination concentreerden zich rond de opvatting dat parenting 
coordination zich de rol toeëigent van de rechtbank als ‘opper waakhond’ van alle 
(minderjarige) kinderen. Maar in dit onderzoek wordt daar tegenin gebracht dat aangezien 
ouders een automatisch recht hebben om de PC’s beslissing voor herziening naar het hof te 
brengen, de rol van het hof niet wordt overgenomen. Andere tegenwerpingen hebben allemaal 
te maken met een gebrek aan kennis over parenting coordination inclusief het traject, het 
mandaat en de bevoegdheden van de PC, over het schakelpunt tussen het mediation-aspect en 
het besluitvormingsaspect van parenting coordination, over de kosten en de doorlooptijd en 
met vooringenomenheid jegens de PC. 
 
Dit onbehagen kan verholpen worden door de juiste voorlichting en implementatie van de 
parenting coordination-richtlijnen en er daarbij voor te zorgen dat er een aanvaardbare 
uitvoeringsstandaard komt. PC’s hebben zelf ook problemen ervaren met het traject, waarbij 
de meeste problemen, zoals het opstellen van heldere instructies en het omgaan met de 
verwachtingen van de cliënt, met behulp van opleiding kunnen worden opgelost. 
 
De resultaten van dit onderzoek voorzien in een wetenschappelijke basis voor aanbevelingen 
ten aanzien van de inhoud van parenting coordination-opleidingsprogramma’s. Deze dienen 
informatie te bevatten over het ontstaan en de doelstellingen van parenting coordination en een 
algemeen inzicht te geven in het parenting coordination-traject en het wetenschappelijke kader 
inclusief jurisprudentie, waarbinnen parenting coordination wordt toegepast, mediation 
vaardigheden, oefening en praktijk in het schrijven van richtlijnen, kennis van 
kinderparticipatie en ontwikkelingspsychologie, kennis van de dynamiek behorend bij een 
echtscheiding of uit elkaar gaan, conflicthantering, het screenen op huiselijk geweld, 
toelichting aan ouders geven over het traject, inclusief de parenting coordination-
overeenkomst; en tenslotte dient de opleiding onderwerpen te bevatten zoals intervisie en 
inzicht in welke gevallen mogelijk ongeschikt zijn voor parenting coordination en in welke 
situaties een PC zich dient terug te trekken. Doorlopend leren is essentieel voor alle PC’s. De 
meeste onderwerpen uit het opleidingsprogramma, zoals hierboven uiteengezet, worden 
ondersteund door de AFCC an de BC richtlijnen, de Family Dispute Resolution Institute of 
Ontario standaarden voor parenting coordination en de Zuid Afrikaanse richtlijnen. 
 
De conclusie van dit onderzoek is dat parenting coordination de wettelijke rechten van ouders 
en kinderen beschermt en dat het inderdaad aanvullende voordelen biedt op andere bestaande 
ADR-methodieken zoals mediation. Vanwege tijd- en kostenbesparing heeft parenting 
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consulting bovendien de mogelijkheid om de druk op het rechtssysteem te verlichten, zonder 
de rechten van ouders aan te tasten in het geval zij toch een gang naar de rechter willen maken. 
 
Tenslotte wordt in dit onderzoek de vraag beantwoord of de praktijk van parenting 
coordination als methodiek voor het oplossen van geschillen na een echtscheiding of uit elkaar 
gaan, kan worden overgebracht naar andere jurisdicties zoals Nederland. Het wordt aanbevolen 
dat er een pilotstudie wordt opgestart in bepaalde gespecificeerde ressorten. De pilot dient de 
volgende zaken te omvatten: het soort geschillen dat binnen het bereik van de pilot valt, 
geschikte ressorten om de pilot te implementeren, beschrijving van de basis waarop ouders en 
families deelnemen, de duur van het project, de voorwaarden, opleiding en supervisie van 
deelnemende PC’s, de grondslag van het project en de mogelijkheden voor onderzoek wat uit 
dit pilotproject zou kunnen voortvloeien. 
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