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‘Cross-disciplinary work of necessity disrupts the intellectual “tidiness

1. Introduction

This contribution provides a description and an evaluation of the methodological design of a recent study of
Dutch legal practice with regard to the victim’s right to intervene as an injured party in criminal proceedings.
The aim of the article is to gain a further insight into the opportunities and difficulties of conducting
empirical-based legal research using a mixed methods approach.? Given the current tendency within legal
research to combine classic legal research methods with methods applied in social sciences, there is a great
need to reflect on how to address the issues that we face in this regard and to search for methodological
approaches to combine the best of both worlds.® The recent research that we have undertaken on the issue
of civil compensation in criminal proceedings will be used to illustrate the approach which we have used to
build an accurate research design in which classic legal research methods are combined with methods that
are applied in social sciences, the added value of studying legal practice using (qualitative and quantitative)
methods that are applied by other disciplines and the difficulties we encountered in doing so.*

The paper is structured as follows. First, we will further elaborate on the current tendency to incorporate
insights from other disciplines into legal studies and explain what problems have been recently addressed
with regard to this exercise in academic literature (Section 2). Next, we will introduce triangulation, which
in our opinion is a useful approach to bridge the gap between the different disciplines as it may well help
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1 R.Emerson Dobash & R.P. Dobash, ‘Cross-Border Encounters: Challenges and Opportunities’, in R. Emerson Dobasch & R.P. Dobash (eds.),
Rethinking violence against women. Sage Series on Violence against Women, Vol. 9 (1998), p. 6. This citation also appears in Ten Boom’s
recent dissertation on victims’ needs: A. ten Boom, Slachtoffers van misdrijven door intimi, kennissen of vreemden. Verschillen in context,
ervaringen en behoeften met betrekking tot justitie, Tilburg University (2016).

2 See a.o. F. de Boer, ‘Mixed Methods: een nieuwe methodologische benadering?, (2006) 11 Kwalon, no. 2, pp. 5-10; N.G. Fielding, ‘Mixed
methods research in the real world’, (2010) 13 International Journal of Social Research of Methodology, no. 2, pp. 127-138; N.G. Fielding,
‘Triangulation and Mixed Methods Design: Data Integration With New Research Technologies’, (2012) 6 Journal of Mixed Methods
Research, no. 2, pp. 124-136.

3 E.g. M. Barendrecht et al., ‘Methoden van rechtswetenschap: komen we verder?’, (2004) NJB, no. 28, pp. 1419-1428; S. Tackema &
B. van Klink, ‘Dwarsverbanden. Interdisciplinair onderzoek in de rechtswetenschap?’, (2009) NJB, no. 39, pp. 2359-2566. For a critical
perspective with emphasis on the law’s autonomy see: B.M.J. van Klink & L.M. Poort, ‘De normativiteit van de rechtswetenschap’, (2013)
RM Themis, no. 6, pp. 258-268.

4 See Taekema & Van Klink, supra note 3, pp. 2559-2560.
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to place the results from legal and non-legal studies in the right context. As we will explain, our position
with regard to the mixed methods debate is a ‘mixed one’. We do not claim to have an answer to the
methodological issue of whether the use of mixed methods amounts to a ‘third methodology’; our aim
is solely to provide a description of our use of a mixed methods approach (Section 3).°> After this we will
describe our case: researching the victim’s right to intervene as an injured party in Dutch legal practice. By
referring to the research design and results we will also illustrate how triangulation may work in practice
(Sections 4 to 9). To conclude, we will explain why this research endorses the fact that triangulation is
an appropriate approach for our interdisciplinary assessment of Dutch legal practice. We will explain the
opportunities and difficulties that we encountered throughout the research and that may be helpful for
others who may want to embark on a similar interdisciplinary study (Section 10). We do wish to add a
‘disclaimer’, however. Our aim is to report on ‘the lessons learned’, not to provide an extensive report on
how to intensively integrate results from social and legal sciences.

2. Legal studies and insights from other disciplines

In Dutch legal research, there is a trend to include insights or even methodologies from other disciplines,
e.g. social sciences, in legal studies.® Although disciplines such as legal history, legal sociology, criminology
and the philosophy of law have already formed an integral part of Dutch legal sciences for a long time, legal
researchers who study particular areas of the law, such as private law, criminal law and administrative law,
have recently become more aware of non-legal questions that do or should influence the outcomes of legal
studies.” As a result and to illustrate this, a new movement called ‘civilology’ emerged some years ago and
which aims to study legal practice in private law to see how private law rules work in reality. The movement
aims to contribute to an awareness of the ‘behavioural assumptions underlying private law’ and to analyse
these assumptions with the intention of understanding their impact on private parties.®

Given the current policy focus on the law’s application to solve complex social problems, this trend
comes as no surprise. Also the criticism of legal research in a report by the Verkenningscommissie
Rechtsgeleerdheid (1995),'° the external pressure more generally to conduct socially-relevant research and
the need to convince other scientists and academics thereof for the sake of research funding may have
contributed to the widening of the legal academic horizon over the last two decades.!* Be that as it may,
many legal researchers today attempt to study insights from other disciplines in order to underpin their
normative answers with empirical-based arguments in one way or another.? Moreover, externally financed
research mandates require such a perspective.

The trend towards incorporating insights from other disciplines in legal studies, however, gives rise
to important methodological questions. Whether, and to what extent, methodological problems emerge
depends on the level of incorporation.®® Obviously, adding an interdisciplinary ‘touch’ to a predominantly

5 With regard to this debate see: J.W. Cresswell, Designing and conducting mixed methods research (2010). Creswell opts for the use of
mixed methods as an ‘approach’ (pp. 5-7). Applying the term ‘methodology’ would imply a consolidation of the underlying philosophical
assumptions with regard to the application of the methods. In our opinion, notwithstanding the current developments, the state of the
art within legal empirical studies cannot validate such a high-level qualification.

6 Seenote 3, supra. See, furthermore: J.W.L. Broeksteeg & E.F. Stamhuis, Rechtswetenschappelijk onderzoek: over object en methode (2003);
A.). Muntjewerff, Methoden in rechtswetenschap en rechtspraktijk, <http://nosmo.nl/isj/vol10/muntjewerff2010.pdf> (last visited
2 November 2017); G. van Schaaijk, ‘Praktijkgericht juridisch onderzoek’, (2011) Recht en Methode in onderzoek en onderwijs, no. 1,
pp. 85-107; M. Bodig, ‘Legal Doctrinal Scholarshop and Interdisciplinary Engagement’, (2015) Erasmus Law Review, no. 2, pp. 43-54.

7 See F. Leeuw et al. ‘Empirisch juridisch onderzoek’, Justitiéle Verkenningen 2016, no. 6, <https://www.wodc.nl/binaries/JV1606_
Volledige%20tekst_tcm28-231529.pdf#tpage=43> (last visited 3 November 2017).

8 See W.van Boom et al. (eds.), Civilologie: opstellen over empirie en privaatrecht (2013).

9 See <https://www.bju.nl/juridisch/reeksen/civilologie-civilology> (last visited 2 November 2017).

10 Verkenningscommissie Rechtsgeleerheid, Een eigen richting voor het recht (1995). See also: C.J.J.M. Stolker, ‘Ja geléérd zijn jullie wel!
Over de status van de rechtswetenschap’, (2003) NJB, no. 15, pp. 766-778.

11 See on legal methodology: J. Smits, Omstreden rechtswetenschap. Over aard, methode en organisatie van de juridische discipline (2009).
In English: J. Smits, ‘Redefining normative legal science: towards an argumentative discipline’, in F. Coomans et al. (eds.), Methods of
Human Rights Research (2009), pp. 45-58.

12 According to Muntjewerff, complex legal problems cannot be solved by monodisciplinary solutions (see Muntjewerff, supra note 6, p. 10).

13 See Taekema & Van Klink, supra note 3, p. 2560.
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mono-disciplinary legal research design will represent a lesser methodological challenge.'* However, things
can become (more) complicated if one combines multidimensional and interdisciplinary approaches.® The
former implies a cross-border analysis from a commonly shared internal perspective, e.g. the normative
perspective of ‘the law’. Combining such an approach with an interdisciplinary one obviously adds an extra
layer to the methodological issues that need to be resolved. Taekema and Van Klink describe the latter as
‘aiming at an integration of disciplines’.’® This means, according to Taekema and Van Klink, that ‘the central
question, the methods, and conclusions are jointly developed and motivated by both disciplines’.?’

Both avenues, however, provide fruitful ways to explore the phenomenon that one aims to study.
Moreover, combining a multidimensional and an interdisciplinary approach implies a more holistic study,
evoking contemplation over underlying (scientific) narratives.® Legal research, being traditionally a
normative discipline, is in need of such contemplation and reflection. Contemporary social changes entail
major challenges for the legal authorities in how to legitimately maintain social order, indicating a need
to study the law in theory and practice. This implies a need for legal researchers to open out towards
interdisciplinary research, next to executing the multidimensional, comparative perspective that they
developed during past decades. Notwithstanding the strong nature of his wording, Bodig’s statement that
‘interdisciplinary scholarship offers pretty much the only feasible way to preserve the competence of legal
scholarship in exercising some control over doctrinal development’ does contain a grain of truth in light of
the contemporary instrumental, policy-related use of the law.'® As a result, legal researchers are nowadays
confronted with results from other empirical-based studies that are somehow linked to their central research
question. This does not imply that fundamental theoretical legal research has lost its value.?’ On the contrary,
legal theoretical research lies at the heart of legal methodology, both disciplinary and mono-disciplinary.?

Itis precisely because of the constant flow of extra-legal information causing doctrinal knowledge to be in
a permanent state of renewal that the incorporation of empirical-based studies within legal research should
be seen in the light of the normative nature of the questions addressed.? Taekema'’s classification of legal
research as a ‘relativist autonomous’ discourse reflects this dominant ‘pragmatic perspective’.?® To phrase
it differently: legal research aims to study social developments and to provide for a legal interpretation in
order to enable legal innovation.

Nevertheless, we need to be careful not to turn a blind eye to the caveats that are present within such
a perspective.?* What we may achieve is a more coherent image of ‘reality’ being created, combining data
that relate to distinct aspects and layers of the social phenomenon addressed. If we choose to opt for such
a multidimensional research design, we need to reflect on the nature of our competences.?® Here Giesen
raises the question of ‘whether it is in fact possible —and if so, how, why and when —to leap from such extra-

14 See Fielding (2012), supra note 2, p. 125. Also Taekema & Van Klink, supra note 3, p. 2560.

15 ‘Multidimensional’ relates to starting from an internal, in our case, legal perspective and is distinct from ‘interdisciplinary’ indicating
cooperation — to a certain extent — with social science (see Taekema & Van Klink, supra note 3, pp. 2559-2562).

16 See Taekema & Van Klink, supra note 3, p. 2561.

17 See Taekema & Van Klink, supra note 3, p. 2561.

18 According to Bodig, supra note 6, p. 44, interdisciplinary engagement in legal scholarship implies engagement ‘in terms of a series of
paradigms’.

19 See Bodig, supra note 6, p. 52.

20 See on legal methodology a.o.: J.M. Smits, Omstreden rechtswetenschap. Over aard, methode en organisatie van de juridische discipline
(2009). In English: J. Smits, ‘Redefining normative legal science: towards an argumentative discipline’, in F. Coomans et al. (eds.), Methods
of Human Rights Research (2009), pp. 45-58.

21 See Barendrecht et al., supra note 3, pp. 7 and 16; and Van Klink & Taekema, supra note 3, p. 264, emphasizing the autonomous,
normative nature of the legal discourse. Nevertheless, we do agree with Bodig when he states that ‘it is undeniable that those who make
legislative or judicial decisions must be sensitive to the social consequences of their actions’ (Bodig, supra note 6, p. 53).

22 See Bodig, supra note 6, p. 49; Bodig refers to the law as ‘a “parasitic discipline”’. See also Taekema & Van Klink, supra note 3, referring
to what they address as the ‘paradox of interdisciplinarity’, meaning that interdisciplinary research lies within the encounter of distinct
disciplines, bearing in mind the need to respect the autonomy of the disciplines involved (pp. 2464-2465).

23 S. Taekema, ‘Relative autonomy. A Characterization of the Disicplie of Law’, in B. Van Klink & S. Taekema (eds.), Law and the Method.
Interdisciplinary Reserach into Law (2011), pp. 21-50. Taekema mentions three characteristics of legal research: 1. Its strong relationship
with legal practice; 2. The presence of aninternal, legal perspective and 3. The application of hermeneutics as the method of interpretation.

24 See Van Klink & Poort, supra note 3.

25 See De Boer, supra note 2, p. 9. In similar terms: G. van Dijck, ‘Empirical Legal Studies (ELS)’, (2011) 142 WPNR, no. 6912, pp. 1105-1112.

26 See Stolker, supra note 10, p. 13.
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legal (e.g. psychological) insights to normative legal conclusions’.?’ This question refers to the stage during
which a legal researcher, who has studied both traditional sources of legal research and the results of studies
from other disciplines, has to answer the normative central research question.?® Here Giesen’s questions
come to the fore: what role do the results, taken from the other disciplines, play at this stage? And how
does one build normative legal conclusions on the basis of multidisciplinary® or interdisciplinary research?*

In the research which we have undertaken, we were not only faced with this last-mentioned problem
of how to build a bridge between non-legal insights and answering a normative, yet practice-related legal
question. Our study, as we will further explain in Section 5, aimed to evaluate the current legal practice
with regard to victims’ compensation. The request by the Research and Documentation Centre, which
commissioned the research, included a suggestion to conduct interviews and/or a file research. This gave
rise to the methodological question of how to combine these methods that are not particularly applied in
legal research with traditional legal methods. In this regard the socio-scientific approach of triangulation
helped to design an adequate research plan to answer the evaluative central question. We will now clarify
the approach of triangulation as used within this research and then we will introduce the subject-matter of
the research and its plan (Sections 4 and 5).

3. Triangulation

Triangulation is not an undisputed concept, especially in light of the contemporary mixed methods debate.
Fielding mentions the ‘triangulation metaphor’, and points out that triangulation is a ‘practical’ approach,
rather than a technique.?! As is the case in every research, attention needs to be paid to the underlying
epistemological precepts underpinning the method(s) used. Triangulation may not be used as a means
to cover up methodological deficiencies. Nevertheless, if it is properly executed, triangulation provides ‘a
theory of variance’ that enables legal researchers to understand legal phenomena by assessing variables
and correlations in terms of events and processes.*?

In the social sciences triangulation is described as the mixing of data, methods or researchers so that
diverse perspectives cast light upon a research topic.?®* The idea of triangulation originates from quantitative
research (e.g. Campbell & Fiske in 1959)3* and was made popular in qualitative research (Denzin in 1970).%®
In Jakob’s words, ‘by combining multiple observers, theories, methods, and empirical materials, researchers
can hope to overcome the weakness or intrinsic biases and the problems that come from single-method,
single-observer, single-theory studies. Often the purpose of triangulation in specific contexts is to obtain
confirmation of findings through convergence of different perspectives. The point at which the perspectives
converge is seen to represent reality.3® Moreover, combining different data sources and both qualitative
and quantitative research would contribute to validity and reduce the effect of the peculiar biases of each
research.’’

Data triangulation, in other words combining data types, would increase the validation of the outcomes.
Attempts to gather data through different sampling strategies ensures that a theory is tested in more

27 1. Giesen, ‘The Use and Incorporation of Extralegal Insights in Judicial Reasoning’, (2015) 11 Utrecht Law Review, no. 1, <http://doi.
org/10.18352/ulr.308>, p. 2.

28 For a similar critique: see Van Klink & Poort, supra note 3.

29 See Taekema & Van Klink, supra note 3; Taekema & Van Klink define multidisciplinary research as ‘an umbrella term for research that
includes in one way or another different disciplines’ (p. 2560). We agree with this definition.

30 E.g. M. Herweijer, ‘Inleiding’, in Broeksteeg & Stamhuis (2003), supra note 6. Also Muntjewerff, supra note 6 p. 17.

31 See Fielding (2012), supra note 2, pp. 125-126. Fielding’s warnings concern the misuse of triangulation.

32 See Fielding (2012), supra note 2, p. 127 (referring to J.A. Maxwell, ‘Using numbers in qualitative research’, Qualitative Inquiry, 2010 (16),
pp. 475-482).

33 W. Olsen, ‘Triangulation in social research: qualitative and quantitative methods can really be mixed’, in M. Haralambos & M. Holborn
(eds.), Developments in sociology (2004), pp. 103-118.

34 D.T. Campbell & D.W. Fiske, ‘Convergent and Discriminant validation by the multitrait-multimethod matrix’, 1959 (56) Psychological
Bulletin, no. 2, pp. 81-105.

35 N.K. Denzin (ed.), Sociological Methods: a sourcebook (1970).

36 A. Jakob, ‘On the Triangulation of Quantitative and Qualitative Data in Typological Social Research: Reflections on a Typology of
Conceptualizing “Uncertainty” in the Context of Employment Biographies’, (2001) 2 Forum: Qualitative Social Research, no. 1,
<http://dx.doi.org/10.17169/fgs-2.1.981>.

37 E.J. Webb et al., Unobtrusive measures (1966).
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than one way, for example combining data from interviews with observations and document analyses
contributes to internal validity. This is closely related to methodological triangulation in which two or more
research methods of data collection are combined within a single study. This usually involves a combination
of qualitative and quantitative research.3® According to Webb et al.: ‘When a hypothesis can survive the
confrontation of a series of complementary methods of testing, it contains a degree of validity unattainable
by one tested within the more constricted framework of a single method.*®

The latter implies researchers’ triangulation. Next to the need to prevent preconceptions and to
further reflectivity (‘two heads are better than one’), triangulation mostly implies co-operation amongst
researchers from various disciplines.*® Applying empirical research with regard to a legal phenomenon
therefore requires the presence of researchers from different scientific backgrounds. The latter is especially
true in the case of adding a quantitative aspect to the research design since legal researchers, as a rule,
are not trained to use such techniques. To a lesser extent, the same holds true for the qualitative part
of legal research, at least the empirical part thereof. Having been trained in hermeneutics, conducting
interviews is apparently not a major challenge for legal researchers given the shared ‘linguistic’ element.
Nevertheless, serious methodological issues may occur since traditional legal education does not provide
for interview techniques or how to analyse such qualitative data. Researchers’ triangulation then prevents
misinterpretation. However, this comes at a price since triangulation requires the researchers involved to
develop a communal understanding of the concepts used, especially the legal concepts that are often in
need of constant interpretation Triangulation thus places a heavy burden on inter-collegial co-operation.
Nevertheless, it also provides opportunities to clarify one’s (legal) preconceptions and to reflect on any
potential bias.

Thus, from this perspective, combining different data sources and both qualitative and quantitative
research may have an important value in studying legal topics. Indeed, triangulation has been criticised
due to its rather open nature.** However, while triangulation seems to fit well in research methods with
common ontologies and epistemologies, if different assumptions are used, problems may then emerge.*
What does one do if the descriptions of the realities contradict each other? From a social constructionist
approach, there is not one truth; it is rather the case that different perspectives provide insights into
different meanings and realities. The social construction of the law illustrates this restriction.* Indeed, the
current profile of victims as rightful claimants of statutory rights within criminal proceedings represents
such a social construction. Had it not been for the presence of social(-economic) developments, giving way
to individualization, authority crises and the rise of interest groups (especially the women’s movement), the
victim would not have become the focal point of Dutch criminal politics.*

To conclude, Figure 1 may serve to visualize our approach, applying data and methodological triangulation
in our study to cover the relevant aspects of the previous issues addressed.

38 M.E. Duffy, ‘Methodological triangulation: a vehicle for merging quantitative and qualitative research methods’, (1987) 19 Image: The
Journal of Nursing Scholarship, no. 3, pp. 130-133.

39 See Webb et al., supra note 37, p. 174. Also De Boer, supra note 2, p. 9.

40 <http://www.betterevaluation.org/en/evaluation-options/triangulation> (last visited 2 November 2017).

41 See Fielding (2012), supra note 2, p. 124.

42 N.W.H. Blaikie, ‘A critique of the use of triangulation in social research’, (1991) 25 Quality & Quantity, no. 2, pp. 115-136.

43 M. Spector & J. Kitsuse, Constructing Social Problems (1977); |. Hacking, The Social Construction of What? (1999).

44 V. Barker, ‘The politics of pain. A political institutionalist analysis of crime victims moral protests’, (2007) 41 Law & Society Review, no. 3,
pp. 619-664.

8 1 Utrecht Law Review | Volume 13 | Issue 3, 2017 | Special Issue: Methodology of Legal Research


http://www.betterevaluation.org/en/evaluation-options/triangulation

Renée S.B. Kool, Jessy. M. Emaus, Daan P. van Uhm

Figure 1

Legal document
analyses

Legal opinions

Triangulation

Quantitative data
analyses

Semi-structured
interviews

Qualitative data Quantitative data

4, Compensation for crime victims through criminal proceedings*

Leaving aside triangulation as such for a moment, the time has now come to introduce the subject of our
study, as we will hereinafter further explain the added value of triangulation from what we have learned
while conducting this research. The subject of our study is victims’ compensation. In order to further our
comprehension, a brief elaboration is provided with regard to contemporary Dutch practice.

Research has shown that victims very much appreciate compensation in order to overcome the
aftermath of crime.*® Compensation for victims being a focal point of the current Dutch criminal justice
policy, the authorities have established arrangements to promote compensation in the context of criminal
proceedings. Based on the principles of fairness and procedural efficiency, the Dutch Code of Criminal
Procedure (Wetboek van Strafvordering/Sv; hereinafter DCCP) traditionally provides the right to intervene
and claim compensation (the so-called adhesion procedure (voegingsprocedure)).

The right to intervene is laid down in Article 51f DCCP. Although it is an element that is incorporated in
criminal law, the assessment of the claim is done on the basis of the private law of obligations (in particular
Section 6:162 Dutch Civil Code (Burgerlijk Wetboek/BW:; hereinafter DCC)). The victim’s right to intervene is
thus in a way a mixed legal procedure. This mixed character is reinforced by the fact that the judiciary —who
are to assess these civil claims — are predominantly criminal lawyers.

Because of the public-law character of criminal proceedings, the civil claim is ancillary to the assessment
of the crime. In line with this, the admissibility of the victim’s claim depends on an evaluation as to whether
ornotthe ruling represents an undue burden (onevenredige belasting; Section 361 paragraph 3 DCCP) for the
criminal proceedings. This criterion, introduced in 2011, is, however, rather vague. Although the Explanatory
Memorandum provides for some clarification, the courts are left to provide a further interpretation.

From the alteration of the admissibility criterion in 2011 onwards, victim compensation has remained
a focal point in Dutch criminal justice policy. In addition to the widening of the admissibility criterion with
the intention of allowing more claims, policy measures were taken to promote assistance for crime victims
to enable them to submit their claims through the Victim Support Desks (Slachtofferloketten), a joint effort
by the police, the Public Prosecution Service (Openbaar Ministerie) and the Victim Support the Netherlands

45 This part of our study is based on the following report: R.S.B. Kool et.al, Civiel schadeverhaal via het strafproces [Redress for tort-related
crime through criminal proceedings] (2016).

46 E.g. J-A. Wemmers, Victims in the criminal justice system (1996); W. Schrama & T. Geurts, Civiel schadeverhaal door slachtoffers van
strafbare feiten [Compensating the victims of crime by means of Civil Law] (2010).
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(Slachtofferhulp Nederland). In addition, victims of serious crime were provided with a right to free legal
aid. Already in the mid-1990s, the compensation order (schadevergoedingsmaatregel; Section 36f Dutch
Penal Code (Wetboek van Strafrecht), 1995) was introduced, serving to relieve the victims from the burden
of having the verdict executed. In addition, the Advance Payment Scheme (Voorschotregeling; 2006) was
introduced and it provides that victims of violent and sex crimes, under certain circumstances, can receive
an advance payment of damages by the State. In 2011 the scope of this scheme was extended to other
crimes. Both measures represent major practical advantages for crime victims in pursuit of compensation.
Other advantages for victims who intervene in criminal proceedings are that they do not have to pay a court
fee and may rely on evidence that has been collected by the Public Prosecution Service.

The aforementioned alterations relating to the adhesion procedure do not stand alone, but are part
of a broader policy to extend the victim’s position within the Dutch criminal justice system. Over the past
decade, the Dutch have rigorously extended the victim’s position by acknowledging that the victim is a
participant within the criminal proceedings and by granting the victim statutory rights.*” The dilemmas
that go hand in hand with the extended victim position resonate within the decision-making with regard to
victims’ compensation.

Given the major executorial advantages that accompany victims’ compensation within criminal
proceedings, it comes as no surprise that substantial use is made of the adhesion procedure on an annual
basis. Previous research has shown that crime victims have a clear preference for compensation through
criminal procedure, rather than lodging a claim with the civil courts.*® Annually, around 18,000 claims are
lodged, representing about a third of the total annual number of criminal cases. These numbers indicate that
the Dutch judiciary and the Prosecution Service are regularly called upon to assess claims for wrongful acts
in criminal procedures. With the latest evaluation of the adhesion procedure dating from 2007*° and given
the policy measures and legislative changes since then, the question raised is how victims’ compensation
is currently organised as part of criminal proceedings in terms of judicial decision-making and what the
outcomes of the proceedings are. These were the key questions in the research design that will be outlined
in the next section.

5. Description of the research design

Central question

The central research question in our research was: In what way is victim compensation currently the
outcome?*® Although not explicitly mentioned in the central research question, it was clear from the
beginning that an important aspect of the research was to discover the effect of the aforementioned
alteration of the admissibility criterion in 2011. Moreover, it was clear from the subquestions that the
central question implied that a comparison had to be drawn between today’s legal practice and the status
quo that was described in a similar report in 2007.%!

Interdisciplinary approach

The subject of our research, victims’ compensation, evokes strong community opinions, and normative
expectations lie ahead. To draw a picture on the basis of case law, parliamentary dossiers and legal doctrine
would not do justice to the (social) problems involved. In order to be able to check, back up and explain

47 Amongst others, the right to make a victim’s statement of opinion (S. 51e DCCP).

48 M.R Hebly et al., ‘Crime Victims’ Experience with Seeking Compensation: A Qualitative Exploration’, (2014) 10 Utrecht Law Review, no. 3,
<http://doi.org/10.18352/ulr.282>, pp. 27-36.

49 S.van Wingerden et al., De praktijk van schadevergoeding voor slachtoffers van misdrijven [Compensation for Crime Victims in Practice]
(2007).

50 Since the research was commissioned by the Research and Documentation Centre of the Dutch Ministry of Justice and Security
[Wetenschappelijk Onderzoek- en Documentatiecentrum], there was only limited room to describe the methodological design of the
research set-up in the preliminary memorandum. With regard to the potential risks concerning researchers’ independence: M. Boone
& W. de Haan, ‘Het valt toch wel mee? Onafhankelijkheid van onderzoekers in de Nederlandse criminologie’, (2011) Tijdschrift voor
Criminologie, no. 3, pp. 55-59.

51 Van Wingerden et al., supra note 49.
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the ‘theoretical’ results, an interdisciplinary approach was indicated.>? Using an interdisciplinary approach,
combining theory and practice by incorporating the conducting of interviews with legal practitioners and
a file search, provided a solid basis to draw up an in-depth overview of the legal practice with regard to
victims’ compensation.

As mentioned, applying an interdisciplinary approach does not dispense with the need for a normative
perspective as the latter is inextricably linked to doctrinal legal research,>® since the object of the study
is normative. Notwithstanding the overall evaluative nature of our research, leading towards evaluative
answers, there was also a need to include a normative question.>* Although we did expect that the solutions
found would vary in their nature, e.g. institutional or policy based, it was clear that legal solutions would lie
at the heart of the research. Our hypothesis, that was based upon previous evaluations, internal knowledge
and practical experience, was that the research would indicate a need for (a further) adjustment of the
law. Therefore a normative question was added to the central evaluative question, focussing on possible
solutions that are present within the existing legal framework. Four legal arrangements were explored in
order to assess their potential to solve the problems found in the evaluative part of the research.

Methods

The design of the evaluative study included three methods to answer the central question, which are:
(1) a desk study, (2) file research and (3) semi-structured interviews. Using these methods, the research was
splitinto five stages, stages 2-4 representing the focus of the study. A detailed description of both the design
and the outcomes is provided in Sections 6, 7 and 8.

Overall the research design contains a combination of qualitative and quantitative methods, combined
with a mono-disciplinary desk study. By combining different methods, data and expertise we expected to
be able to provide an accurate picture of today’s legal practice, confronting legal assumptions with practical
findings. Pointing at the correlations within the findings would enable us to make a broad, yet in-depth
analysis. Therefore we created a body of theoretical and organisational knowledge that was compared with
contemporary legal opinions amongst legal practitioners (qualitative research), as well as with contemporary
practice in terms of prevalence (quantitative research).

Each part of the research was analysed separately and if differences or inconsistencies emerged these
were discussed amongst the researchers, as were the common features. Potential explanations for such
findings, especially for the differences, were sought in comparing quantitative and qualitative data. Next,
data relating to organisational aspects were taken into account. Subsequently, the findings (including the
potential explanations) were discussed in various meetings with the supervisory committee.

Since the central question required the use of legal and social science methods, a team of researchers
with different backgrounds had to be set up. Next to expertise in tort law and criminal law, there was a need
for input from social sciences. In light of this, two social scientists (both criminologists) joined the research
team. As mentioned above, this interdisciplinary co-operation turned out to be quite an endeavour in terms
of clear communication.

52 One can also classify our research design as a ‘mixed approach’. Leaving aside the issue of the preferable terminology, it is clear that the
methods we used were chosen in light of the aim of our research: to analyse the practical application of the law on victims’ compensation
in criminal proceedings.

53 We use the term ‘doctrinal’ as applied by Bodig, supra note 6, pp. 47-48. Bodig uses the terms ‘doctrinal knowledge’ and ‘doctrinal
scholarship’ to point to practice-oriented research born out of ‘an awareness of interpretive variability, tensions and patterns of
contestation’, featuring the addressees and the officials as active agents (p. 48). The former implies that the normative perspective of
the law is — to a certain extent — fluid and subject to fragmentation, since it is used as a vehicle to justify individual victims’ claims for
redress that in turn need to be accessed by officials. Using his legal experience, the accessor ‘translates’ the facts into a normative, legal
assessment.

54 See Bodig, supra note 6, p. 48: ‘Doctrinal research is normative and not simply because of its objects are norms and their justificatory
implications but mainly because it is adjusted to a practical orientation: accepting normative guidance from a given practice and being
committed to maintaining it in its integrity.’
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6. Execution of research I: mapping the criminal proceedings (including the preparatory phase)

The first part of the study involved a theoretical analysis of criminal proceedings on the basis of legal and
policy documents and academic literature. A description was drawn up, taken from a full body of literature
and policy documents. Sources were found via regular search machines.> Next we studied internal policy
documents provided by the respondents.

The mapping of criminal proceedings also related to the preparatory phase. Although the explanatory
memorandum of the Research and Documentation Centre did not relate to the preparatory phase, it was
clear that the activities offered in support of victims’ compensation arranged within the Victims Support
Desk needed to be taken into account. Notwithstanding the right of the victim to lodge a claim at the
beginning of the trial, the legislator expressed a clear preference for lodging the claim during the pre-trial
investigation. Today Victim Support the Netherlands offers assistance to the claimant at an early stage of
the proceedings, whereas formerly a final, formal check was carried out shortly before the trial. The current
policy starts from the assumption that a timely preparation furthers the awarding of compensation. Policy
measures, which had been adopted to rearrange the support provided within the Victims Support Desks,
were of relevance to this research.

Design

By analysing legal documents, policy papers, academic literature and, where necessary to be able to
understand the policy documents correctly, conducting semi-structured interviews, the practices within
today’s criminal proceedings were mapped. Semi-structured interviews in the context of this study means
interviewing on the basis of a questionnaire with the flexibility to ask follow-up questions or to deviate from
the questionnaire depending on the circumstances. The method of semi-structured interviews was chosen
due to the fact that it accommodates flexibility, which allows specific issues to be addressed in more detail ¢
Using semi-structured interviews provided a rich source of information since the respondents did not solely
confine themselves to information with regard to the preparatory phase, but made spontaneous statements
regarding their appreciation of victims’ compensation and the problems they observed with regard to both
the pre-trial stage and the trial stage. This (additional) information was referred to in the interviews with
judges, prosecutors and lawyers.

Paying a visit to two Victims Support Desks provided insights into the practices and problems that
needed to be explored. After drawing up a questionnaire,>” semi-structured interviews were conducted with
17 respondents working at several Victims Support Desks or who were involved on a policy level.>® Having
an awareness of regional differences with regard to policy and practice, limitations concerning means and
time and the subsidiary nature of this part of the research led us to decide that we had to settle for an
initial exploration, instead of an in-depth analysis. Purposive sampling was used to select the informants
because this is a non-probability type of sampling in which respondents or groups are selected based on
characteristics instead of being representative of the population.> The respondents were collected indirectly
via contacts of the project manager and a member of the supervisory committee. In other words, future
respondents were recruited from among their acquaintances and through the first point of access.®® The

55 Since the search related to documents which, in turn, were related to Dutch practice, we used search machines that primarily relate to
the national setting like Google Scholar and Picarta. Moreover, due to the expertise of the project leader many articles, reports and policy
documents were already known to us.

56 K. Beyens & H. Tournel, ‘Mijnwerker of ontdekkingsreizigers? Het kwalitatieve interview’, in T. Decorte & D. Zaitch (eds.), Kwalitatieve
methoden en technieken in de criminologie (2009), pp. 195-228.

57 In order to enable the respondents to prepare for the interviews a questionnaire was sent beforehand. Other than may be expected
because of the semi-structured nature of the interviews, we did not use a topic list. We did not do so because we wanted to gather as
much information as possible with limited means and time, since an exploration of the pre-trial stage did not form a part of the original
research questions put forward by the Research and Documentation Centre. Moreover, we were aware of the regional differences within
policy and practice and did expect to be confronted with distinct opinions and practical experiences.

58 We were able to arrange interviews with respondents working on behalf of 6 (of the 9) regional Victims Support Desks. Ten respondents
were employed by Victim Support the Netherlands; seven of them worked for the Public Prosecution Service.

59 J.A. Maxwell (ed.), Qualitative Research Design: An interactive Approach (2005); P. Davies et al., Doing Criminological Research (2011).

60 L.A. Goodman, ‘Snowball sampling’, (1961) 32 The Annals of Mathematical Statistics, no. 1, pp. 148-170.
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majority of the interviews took place face to face, although some interviews were conducted by telephone
due to time constraints. The interviews were recorded and later analysed by the project manager.

Results

The most significant issue mentioned with regard to the pre-trial stage was the risk of the non-registration of
the victim in his or her quality as an injured party. This is said to be caused by the digitalisation of procedures
and the short timeframe which is legally available for filing a claim. Respondents, however, mentioned ‘work
around’ solutions, which enabled them to restore omissions, given that these were spotted in due time.
Nevertheless, the ongoing digitalisation was also valued. Indeed, non-registration can also be caused by
inactivity on the part of the injured party. Problems experienced by those working at the Victims Support
Desks are dealt with by applying ‘work around’ solutions, emphasizing the importance of personal contact.
Nevertheless, non-registration and other administrative omissions in the pre-trial stage regularly cause
problems at the trial stage.

Other issues mentioned concern the time pressure and a lack of capacity at Victim Support the
Netherlands, implying diminished assistance with regard to the claims lodged by injured parties. Moreover,
respondents other than those from Victim Support the Netherlands suggested that Victim Support the
Netherlands needs to lower victims’ expectations; an argument that is subscribed to by the courts. Here
lies an important difference of opinion between Victim Support the Netherlands and lawyers, on the one
hand, and the Prosecution Service and the courts, on the other: whereas the former adopt a civil-law
perspective and pursue tailor-made compensation, the latter tend to assess the claim from a criminal law-
like perspective, implying a more general approach using ‘fixed rates’.®* Similar arguments were heard in the
evaluation in 2007. Overall, the conclusion is that although the present preparation of victims’ claims is still
not trouble-free, the current policy is preferable to the model used in 2007.

7. Execution of research Il: the quantitative research

The quantitative part of the research involved two activities: analysing authorized figures for the period
2010-2014 and the execution of a file search during 2014.

Authorized figures

Since there was a relevant legislative amendment in 2010 (the introduction of a new admissibility criterion,
i.e. the aforementioned ‘undue burden’ criterion), we opted for the period 2010-2014.5 In general it is rather
difficult to find authorized figures in the Dutch setting; only a few databases can provide detailed information
as required for the kind of research carried out in this report. The RAC min database, a major database
managed by the Research and Documentation Centre, section SIBA, is the best for these purposes.®® However,
since RAC min is a large database with underlying particular systematics, coming up with an instruction as to
which data need to be selected is quite an endeavour. Moreover, we learned that the classification of RAC min
does not always correctly correspond with the legal issues addressed. For example, the registration rulings of
a compensation order (Article 36f DCCP) are registered on a case level, but the ruling does not have to apply
to all the crimes assessed. In our report we give an account of the corrections applied.

Based on the authorized figures taken from RAC min we found that the total number of criminal cases
in which a claim was put forward by an injured party remained relatively stable, with an average of 17,909
cases annually. The figures show a tendency towards a decline in the number of cases found to be wholly
inadmissible. Indeed, the number of cases found to be wholly or partially admissible had doubled in five
years from about 30 percent in 2010, to 60 percent in 2014.

61 This disagreement became clear in the interviews conducted in the subsequent phase of the research. It was, however, also mentioned
in the context of the interviews relating to the pre-trial stage.

62 The amendement was accepted in 2010, but came into force on January 1, 2011.

63 RAC min contains information with regard to the outcomes of the decision-making with regard to offences dealt with by the Prosecution
Service and the Dutch Courts.
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File search

For the purpose of the file search, we selected four categories of crimes: property crime, simple assault,
vandalism and public violence. We expected these categories to generate ‘manageable’ civil claims that fit
the admissibility criterion. It would, in other words, in principle be reasonably possible to allow a civil claim
in these types of cases. In these cases it is thus particularly interesting what factors preclude admissibility to
subsequently see whether these obstacles can be eliminated. Next, we opted for files handled by a three-
judge panel (meervoudige kamer) of the court of first instance since these panels provide for an extended
ruling, whereas the single judge (politierechter) only provides an oral ruling. The year 2014 was chosen in
order to ensure that the ruling had become final at the time of the file search.

To prevent an excessive burden for the organisations involved, the number of files was limited to a
total of 180. Since the aim was to present a cross-sectional overview, 6 regional courts were selected and
this choice was made because they, based upon RAC min, had dealt with a substantial amount of cases
containing civil claims in 2014. The courts selected were regionally spread out representing both rural and
non-rural areas. For each location 30 files were selected, plus an additional 10 to cover fall outs.®* The cases
were randomly selected via RAC min. Random sampling is a probability sampling method that relies on the
law of probability to select a subset of a statistical population in which each member of the subset has an
equal probability of being chosen.®

Similar to the authorized figures, problems arose because of inconsistent registration. This caused,
amongst other things, a fall out of files because not all the files selected contained useable information.
For example, cases that were registered as containing a ruling on compensation were actually related to
other categories of crime than those selected for our research or where an acquittal was ordered. In the
end, out of the 240 files that were studied (all additional files were studied), 217 useable files emerged.
This had repercussions for the authority of the findings. For the purpose of the analysis of the files a list
was designed consisting of 131 variables® that could affect the admissibility decision, and they were placed
in the chronological order of the judicial decision-making. The list included, for example, the nature of the
damages and the extent of the claim. The list was taken from the evaluation of 2007 and modified. Some
items were left open in order to provide room for scoring variables that were not mentioned in the topic list.

In order to guarantee the consistency of the file search conducted by the distinct raters, the first ten files
were analysed in couples. The files were rated by the legal experts, except for the first two sessions at which
a criminologist was present, in order to provide consultation with regard to the use of the database. This
inter-rater reliability was performed to test consistency among observational ratings provided by multiple
coders.®” All raters used a journal to note apparent inconsistencies and peculiarities in the files, and these
findings were discussed during the rating sessions and the outcomes were also noted in the rater’s journal.
Moreover, the project manager was present at all sessions in order to further a consistent execution of the
sample study. Where inconsistencies were found in the initial statistical analysis, the (journal of the) rater
concerned was addressed and corrections were made. In the end a final plenary control of the database
took place so as to detect inconsistencies and uncertainties.®®

The data were recorded in Excel and were later imported in SPSS 21.0 in order to be subject to statistical
analysis. Besides descriptive statistical analyses, a Chi-squared test (X2 test) was used to determine whether
a significant difference occurred between expected frequencies and observed frequencies;® for example,
to establish whether there were distinct outcomes between different groups (e.g. whether an injured
party made (no) use of legal assistance). The statistics from a chi-squared test arise from the assumption

64 Itis important to note that although the files belong to the Public Prosecution Service, the verdicts belong to the Council of the Judiciary.
Notwithstanding the verdict and the dossier to be collected in one file, in order to study the files one needs to obtain permission from
both organisations.

65 Davies et al., supra note 59.

66 We used the topic list applied by Van Wingerden supra note 49 as a starting point, and added some variables. The design of the list was
based on the chronological process of legal decision-making.

67 D. Armstrong, ‘The place of inter-related reliability in qualitative research: an empirical study’, (1977) 31 Sociology, no. 3, pp. 597 et seq.

68 Note that the consistent rating of the files was complicated because of the inconsistencies within the SIBA registration.

69 P.E. Greenwood, A guide to chi-squared testing (1996).
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of independent, normally distributed data.”” An ANOVA test (F statistic) was used to compare the ratio of
variance between groups and within groups (e.g. the amount of loss claimed).” With regard to variables
representing a substantive variable (e.g. the amount of the pecuniary damages claimed) both bivariate
regression analysis and a coupled T-test were applied.”> A T-test was used to test the differences between
means.”® For instance, to measure the mean effect of the prosecutor’s opinion with regard to the amount of
compensation to be awarded with the compensation awarded by the court. Finally, the significant variables
were grouped to perform multivariate analyses. By making use of a multivariate analysis, the significant
effects of the independent variables can be tested simultaneously when these are placed in a single model.”

Results

The statistical analysis showed multiple results, which cannot be mentioned in the context of this article.
Therefore, we will single out the most significant ones. Beforehand, however, we must give an account of
the list, which could be considered to be too detailed, and its rather rigid structure. Basing the design on the
chronology of the decision-making within the criminal trial turned out to be somewhat inadequate since
it gave way to repetitious variables. With the benefit of hindsight it is clear that the list of variables should
have been tested more extensively beforehand.

The file search, an inquiry into four categories of crime, provides a similar picture as mentioned for the
authorized figures. The indication that points to a substantial decrease in the amount of cases that were
found to be completely inadmissible was established. Only less than 1 out of 10 claims was found to be
completely inadmissible. The vast majority of the claims analysed were found to be admissible (entirely
or partially), so that compensation was awarded. Most of these claims related to pecuniary damages (7
out of 10 cases), whereas non-pecuniary damages related to 1 out of 4 cases. With regard to their number
and nature (pecuniary or non-pecuniary damages), the outcomes were not discriminative in nature, albeit
that the multivariate analysis shows that the success rate increases if the claims relate to non-pecuniary
damages exclusively.

Figure 2 Awarding of compensation with regard to pecuniary and non-pecuniary damage

Adjudication material loss Adjudication immaterial loss

70 Greenwood, supra 69.

71 J.M. Gau, Statistics for criminology and criminal justice (2015).

72 The T-test analyses the difference between two continuous variables based on pairing (linking the values of each individual registration
and comparing these with other paired outcomes).

73 Gau, supra 71.

74 Gau, supra 71.
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What attracts attention is the adjustment of the extent of the damages. Both the prosecutor and the
court show a tendency to lower the amount of compensation. Based on these files, the average amount
of pecuniary damages awarded was 2,619 euros; with regard to non-pecuniary damages the average was
905 euros. There is a significant relationship between the quality of the claimant’s arguments and the
awarding of compensation for damage suffered by the injured party. Moreover, claiming pecuniary damages
for multiple items of loss has a positive effect on the awarding of compensation. It needs to be mentioned,
however, that the majority of the claims related to property crime. The items of material damage posted
were mostly the loss of material objects or the loss of income. Using the standard-form spread by the Victim
Support Desks also shows negative effects on admissibility. With regard to non-pecuniary damages, legal
assistance shows a significant positive effect on admissibility. In about half of the files, objections raised by
the defendant/tortfeasor resulted in a ruling of partial inadmissibility. Finally, if the claim for damages is
allowed, the compensation order is applied.

8. Execution of research lll: the semi-structured interviews relating to the trial phase

Since the legislator tends to refrain from providing clarifications with regard to civil compensation in the
context of criminal proceedings, in particular with regard to the interpretation of the recent admissibility
criterion (i.e. undue burden; onevenredige belasting), it is up to the judiciary to interpret these provisions.
This means that the judge’s opinion on the admissibility criterion is of major importance. Notwithstanding
the instruction by the Council for the Judiciary, the professional, albeit personal opinion of the judiciary
has a substantial effect on the outcome of the claim’s assessment. This was also one of the findings in the
2007 evaluation. However, developments have rapidly occurred since then: next to the extension of the
admissibility criterion, the judiciary nowadays has to deal with extended victim participation and victim
advocacy hasbeenontheincrease. This raises the question of whether these (political) legal changesinfluence
the decision-making by the judge, especially with regard to the admissibility ruling. Notwithstanding the
existence of an extensive body of jurisprudence on this issue, there is still room for interpretation on a case
by case basis, implying a need to conduct semi-structured interviews to discern the law in action.

Design

To gain an insight into the judiciary’s considerations, semi-structured interviews were arranged. Beforehand,
an in-depth desk study on the situation with regard to the legislation and jurisprudence was conducted.
Literature was taken from regular databases, such as Picarta, World-cat and Web of Science; the case
law was extracted from the national database (Rechtspraak.nl) and the Dutch Journal on Jurisprudence
(Nederlandse Jurisprudentie). Several search terms were applied relating to victims’ compensation, e.g.
undue burden (onevenredige belasting), compensation (schadevergoeding) or compensation order
(schadevergoedingsmaatregel). Extensive use was made of the official advice on how to deal with victims’
issues, published by the Council for the Judiciary in 2013.7

The respondents were selected by the Council for the Judiciary, the Public Prosecution Service’® and, with
regard to the lawyers, they were selected from the network of one of the researchers. The courts that were
approached to invite judges to participate in the interviews were regionally spread out, like the courts that
participated in the file search, from the same rural and non-rural areas. The courts carried out the ultimate
selection of the respondents. This means that it could well be that the respondents had strong views on the
topic, either positive or negative. However, judges are highly intelligent professionals and are well aware
of their personal attitude to a topic. We assumed that these respondents could effectively distinguish the
general picture on the interpretation of the admissibility criterion in court from their personal view based
on their own experience. Moreover, we included a particular question on the respondent’s perception of

75 J. Candido et al., Slachtoffer en de rechtspraak (2017).

76 The respondents from the Public Prosecution Service were invited by one of the members of the supervisory committee. Two of these
respondents were from a second instance court and were Advocates General (advocaat-generaal); the others fulfilled the function of the
public prosecutor at the first instance (officier van justitie).
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his colleagues’ attitude towards civil damages compared with his own. The same approach was applied with
regard to respondents from the Public Prosecution Service.

Since the Council for the Judiciary was only willing to select 8 respondents, the same number of
respondents was also chosen for the other organisations in order to balance the outcomes. In the end
24 interviews were conducted: with 9 judges, 7 public prosecutors and 8 lawyers. A questionnaire containing
33 items was sent beforehand to be able to get the most out of the limited time that was available for the
interviews. Different questions were formulated for the three kinds of respondents. However, the distinct
guestionnaires were almost identical. In order to further a comparison of opinions, the three different
guestionnaires contained the same case study, which all respondents were invited to assess. The interviews
were recorded with permission”” and typed out.

The scripts were analysed in NVivo™ by two researchers. In order to establish inter-evaluators’
trustworthiness, several reports were first analysed in pairs. After having decided upon the relevant textual
elements (‘nodes’), both researchers individually made an analysis of the scripts.” These analyses were
subsequently discussed and any question marks that arose were answered by taking a second look at the
scripts. Subsequently, the concept chapter that was drawn from this analysis was presented to the other
researchers who had participated in the interviews.®°

Results

There are clear similarities between the findings in this study and the ones assessed in the 2007 evaluation,
albeit that no lawyers had been interviewed back then. Problems with regard to the inadmissibility of
insufficiently founded claims, or the need to lower the amount of damages awarded, were still mentioned.
In both studies the ‘need’ for victims’ compensation is commonly accepted amongst the judiciary. To
date, victims’ compensation has become a regular element within the criminal procedure. This apparent
willingness to provide victims with compensation does not imply that the criminal justice authorities are
without criticism. Judges and public prosecutors relate the issue of victims’ compensation to the overall
challenge — if not the struggle — of upholding the rule of law. Victim participation has become increasingly
intrusive, thereby posing a challenge for judges and prosecutors when holding a proper court session. In
light of this, some judges, albeit there are only a few of them amongst the respondents, are of the opinion
that victim compensation needs to be dealt with in a private law context.

The objections mentioned appear to resonate in the awarding of claims. The majority of both the
judges and the public prosecutors stated that claims tend to be overrated and are in need of adjustment.
Being confronted with the outcome of the sample study that the compensation awarded is often less than
requested, one is not surprised. With regard to the nature of the damages and their amount, both are not
considered to be problematic in light of the undue burden admissibility criterion. The turning point lies in
the quality of the claim; if the claim is properly substantiated, compensation will be awarded. A substantive
cohort of claims, however, is found to be inadequately substantiated. Whether or not the claim will be
awarded depends on the overall profile of the case, the level of substantiation and the profile of the judges,
especially the amount of civil-law expertise available at the court in question. Remarkably, lawyers prove to
be the most critical with regard to the need to substantiate the claims, but they tend to start from a civil law
perspective. So does Victim Support the Netherlands. However, disappointment lies ready and waiting since
verdicts finding the claim to be partially or wholly inadmissible, or ordering an adjustment of the claim,
are presented without a clear explanation. According to Victim Support the Netherlands and the lawyers
this evokes secondary victimization, especially when the public prosecutor requests the adjustment. Both
the judges and the public prosecutors are aware of the risk that the victim will be disappointed, but reject
responsibility for this. Given the inherent limitations that go hand in hand with the public nature of criminal

77 Except for one interview; the respondent did not consent to recording.

78 NVivo is qualitative data analysis software for researchers.

79 T. Decorte & D. Zaitch (eds.), Kwalitatieve methoden en technieken in de criminologie (2009).

80 Note that O’'Dwyer & Bernauer refer to such internal consultation in terms of triangulation; L.M. O’'Dwyer & J.A. Bernauer, Quantative
Research for the Qualitative Researcher (2013), p. 134.
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proceedings, there is an inherent risk of secondary victimization, which calls for the management of victims’
expectations by Victim Support the Netherlands and the victims’ lawyers.

9. Execution of the research IV: a SWOT analysis of the legal figures

Obviously, the empirical parts of the research show that progress has been made. The increase in the
amount of claims (partially) awarded shows that victims’ compensation in criminal proceedings is not about
getting all excited over nothing. On the other hand, however, the findings do show that practical problems
remain, and that principal objections are still present. Indeed, the judiciary struggles with the challenge
of how to uphold the rule of law in light of extended victim participation. Since the Dutch criminal justice
system features a non-bifurcated procedure it is difficult, if not impossible, to reconcile the defendant’s
claim to have the crime assessed in light of the presumption of innocence and the victim’s simultaneous
claim to be compensated for the crime (seemingly) committed. Moreover, today’s criminal policy is based
upon an efficient handling of criminal cases, including potential claims for compensation, leaving no room
for postponement, e.g. to provide the victim with an opportunity to substantiate his/her claim.

The aim of our research, however, exceeds such a description of the state of the art: the aim was (also)
to contribute to the search for (legal and practical) opportunities to further civil compensation on behalf of
crime victims The empirical part of the research served to draw up an inventory of contemporary practice,
the problems present and the solutions found. In order to deliver a significant contribution to the legal
debate on how to further crime victims’ compensation, these empirical findings need to be related to the
law’s procedural design in order to analyse whether the present provisions contain opportunities that could
potentially further civil compensation, if needed by means of minor legal amendments. For this reason we
conducted an additional theoretical research.

Taking the present system represented in the DCCP as the point of departure, the potential of four legal
arrangements that could satisfy the demands of the different actors involved was explored. Each arrangement
was made subject to a SWOT analysis (Strengths, Weaknesses, Opportunities and Threats analysis), starting
from four different scenarios. The scenarios refer to the procedural position taken by the defendant
towards both the crime and the claim. Next, we developed items that could serve to assess the strengths
and weaknesses of each legal arrangement in the setting of the distinct scenario, e.g. the desire to optimize
the victim’s compensation and the need to uphold the presumption of innocence. Drawing up this rather
detailed and complicated design was done by four researchers, all legal academics. The framework of analysis
was discussed extensively in several plenary sessions. After having found a consensus on the design and the
interpretations to be used, concept analyses regarding the different legal arrangements were individually
made. These concept analyses were later discussed in plenary session, in order to guarantee the objectivity and
consistency of the SWOT analysis. Thus a careful analysis of the potential of the selected legal arrangements
was made possible and that can serve to deal with the theoretical and practical problems that were assessed
in the empirical part of the study, providing food for thought as to whether there is a need for legal change.

This part of the research was extensively discussed with the supervisory committee. However, there was
no intensive discussion with the social scientists from the research team. They were informed about the
outcome of the legal analysis, but did not participate in the process due to the exclusively legal nature of this
part of the research. This part of the study was therefore not subject to triangulation.

10. Evaluation: opportunities and difficulties in conducting empirical-based legal research — the
case of triangulation

Since this study relates to an evaluation of a predominantly legal practice, i.e., victims’ compensation
through criminal proceedings, it stands in ‘the shadow of the law’. In line with this, and in our opinion, a
legal evaluation concerning the ‘law in action’ is inextricably related to ‘the law in the books’. The aim of our
research was to map the opinions of legal professionals and the problems they encounter with regard to
victims’ compensation. Obviously, this entails implications for the nature of the research and its methodology.
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As is the case for all legal research, hermeneutics are implied to further the understanding of the law on
both a theoretical and practical level.®! One has to map the arguments that underlie the law’s application by
legal professionals.?? This does not suffice, however, because in an era of pursuing socially effective judicial
adjudication legal practice also needs to be evaluated in terms of its legitimacy. This calls for interdisciplinary
research which aims to answer evaluative questions that imply the use of methods that are currently not
yet used by legal researchers, but are indeed used in social sciences in particular. Obviously this enriches
but also complicates legal research. When faced with the challenges of conducting interdisciplinary research
(with multidimensional aspects being added) within a limited timeframe, we opted for triangulation.?® This
proved to be a good decision as we had to face multiple difficulties along the way.

With regard to external factors, these were of a varied nature. Some hurdles which we had to face could
be just a matter of ‘bad luck’, such as delays as a result of miscommunication with the courts’ administration
and difficulties in contacting the persons involved. The subsequent execution of parts of the research were
hindered by bureaucracy, the limited timeframe of the research implying that one has to be flexible when
conducting several parts of the research. Nevertheless, once permission to study the files and to conduct
the interviews had been given, a warm welcome and support awaited. This was the same for communication
with the SIBA section, the administrator of RAC min.® There were, however, other potentially threatening
external (f)actors that were related to the availability of the quantitative data. Fundamental issues needed to
be solved with regard to RAC min. Since RAC min is a huge database with a distinct system, requests for data
needed to be tailored towards the classifications underlying RAC min. The latter, however, did contain (legal)
inconsistencies. Moreovetr, since our contact came from a non-legal background this added to the difficulties
in selecting the data and the files required. As a result of the aforementioned legal inconsistencies, some
of the files selected proved to be unusable. Moreover, the sample study was limited to four categories of
crimes. Here, triangulation proved its value. By linking the quantitative outcomes to the findings assessed
in the qualitative part of the research we were able to detect the common denominators that served to
preserve the consistency of the outcomes.?

Other parts of our research did not prove to be a problem. A desk study being the core business of legal
academia, this did not result in any major issues. Still, obtaining policy documents that provide a picture of
the practices which are present at the pre-trial stage sometimes proved to be difficult since these documents
are not always open to public scrutiny or are difficult to find. In our case, the respondents interviewed with
regard to the pre-trial stage were very supportive; they provided us with policy documents and relevant
information. But exploring the pre-trial stage did add an extra layer to the research since it was absent in
the preliminary memorandum. Here one may also question whether we exceeded the legal domain and
inadvertently entered the domain of governance. Contemporary legal researchers are used to conducting
qualitative research, but this is subject to a caveat as they might lack the methodological capacities to do
so properly.

Moreover, we had to face another potential ‘weakness’ since the number of interviews regarding the
trial phase was limited. Conducting the interviews did not result in any obstacles as these were carried
out by the legal researchers, under the supervision of the project manager who has ample experience in
(the methodology of) conducting and assessing interviews. Conducting interviews with different types of
respondents, using similar questionnaires, including a case study, provided us with the tools to discern a
consistent pattern of decision-making and underlying (differences in) opinions amongst legal practitioners.
The finding that the outcomes of the interviews matched those of the sample study provided confirmation

81 See Section 2.

82 See Muntjewerff, supra note 6, p. 6; she uses the term ‘Verstehen’.

83 See Muntjewerff, supra note 6, pp. 88 and 99, stating that the methodological distinction between raising the issue with regard to the
presence and the content of a legal rule, on the one hand, and the question of the evaluation of its practical impact, on the other, is often
interrelated.

84 RAC min contains information with regard to the outcomes of the decision-making with regard to offences dealt with by the Prosecution
Service and the Dutch Courts. SIBA is the service section of the Ministry of Security & Justice that administers these data.

85 Davies et al., supra note 59.
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of the adequate nature of the image of legal practice as reported by us. Again, the decision to opt for a
combination of research methods (triangulation) proved to be a good choice.

As regards the approach of triangulation more generally, it can be concluded from our research that the
starting point of answering one and the same question while using different methods in practice works
out somewhat differently. It is clear from our study that the empirical data that were gathered by both
quantitative research (a file search) and qualitative research (interviews) are in need of (legal) interpretation.
As argued by Taekema & Van der Burg, a particular legal discipline entails distinct methods and objects of
research, as well as a distinct conceptual framework.®2® Thus, when conducting legal research one cannot
— and more importantly, should not — depart too much from the law’s hermeneutics. Especially not if one
uses, as is the case for our research, a multidimensional approach next to an interdisciplinary one. The
former, however, challenges the law’s hermeneutics as an encounter between the law and, for instance,
the social sciences evokes a need to find ‘common ground’ in terms of the object of the research, the
terminology used and the methodological conditions to be met.

Moreover, empirical data gathered on behalf of the judicial system have inherent limitations. On the
one hand, setting up a registration system such as RAC min implies that there are institutional interests
involved, indicating that some data are registered, whereas others are not. Moreover, as we experienced,
such registration may contain categories that do not comply with the legal qualifications and/or may not
be related to the individual offences registered. The qualitative data collected from interviews, on the
other hand, tend to reflect the professional, yet personal opinions of the officials involved. The institutional
background, the position and the personal experiences of the distinct respondents determine the outcomes
of the interviews. Since the institutional background and the activities of the distinct respondents differ, the
answers will relate to different perspectives and various situations. Such a variety of information inevitably
evokes a need for interpretation by the researcher. As argued, the execution of interdisciplinary research
implies that one is aware of the need to develop common terminology, or at least to avoid potential errors
in communication. Indeed, triangulation is not the solution to the problem, but its potential cause. Opting
for interdisciplinary research therefore also requires ‘researchers’ triangulation’, implying the need to
create a mutual understanding or at least to create awareness with regard to the potential for unconscious
miscommunication.

The former relates to the challenge in facing internal differences that come along with both an
interdisciplinary and a multidimensional approach. Both call upon the research team to overcome the
challenge of co-operation and the related need to create a mutual understanding. First, both criminal and
civil lawyers needed to co-operate when facing the endeavour to study tort and crime in an era that is full of
victims’ participation and claims for compensation. We were challenged to explore the traditional concepts
of tort and crime, paying tribute to the legal convergence that is present and the changing image of liability
law that flows from these developments. We provided the body of knowledge that was needed to assess
current legal practice. In fact, we had to adapt to the diffuse (legal) reality of (preparing and awarding)
victims’ compensation and to become familiar with the problems faced by respondents on a daily basis.

An even bigger challenge was the triangulation of expertise, i.e. developing a mutual understanding
between the lawyers and the social scientists in the research team. This holds true for both methodology and
terminology. In general lawyers are not known for their methodological or their statistical knowledge. The
object of legal research being the consistent design and application of the law, legal research traditionally
tends to be of a one-dimensional nature.®’” Moreover, the methodological standard applied by lawyers
tends to be of a rather intuitive nature, using different methods and sources than those applied by social
scientists.® Conversely, social scientists are not used to operating in a deeply normative context such as the
law. They do however apply strict rules with regard to methodological accountability, especially with regard

86 S.Taekema & W. van der Burg, ‘Introduction: The Incorporation Problem in Interdisciplinary Legal Research’, (2015) Erasmus Law Review,
no. 2, p. 40. See Taekema & Van Klink, supra note 3, pp. 2464-2465; Bodig, supra note 6, pp. 47-48.

87 This is not to say that legal research is of an applied nature since its aim is to further the relevance of the use of the law in legal doctrine
and serves as an instrument of social engineering; see Herweijer, supra note 30.

88 See Herweijer, supra note 30, para. 5.
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to quantitative research. Getting a grip on both worlds in order to further a mutual understanding of both
the meaning of the judicial items tested and the results of the quantitative study proved to be a challenge.
This led to repetitive consultations resulting in the secondary processing of data and an internal review,
especially with regard to the quantitative data.®

Here we end our report on a complex, yet enjoyable methodological journey. The interdisciplinary design
requested in the memorandum by the Research and Documentation Centre proved to be a methodological
endeavour, but one which we successfully faced and — more importantly — one that we enjoyed and are
determined to pursue. Crossing the internal and external boundaries of the legal domain in order to conduct
empirical legal studies provides for mutual learning and understanding. Moreover, among legal researchers
and practitioners it raises awareness of the need to account for the somewhat implicit assumptions with
regard to the law’s legitimacy that are present within the current legal discourse. Indeed, legal theoretical
research is of great importance, but since the law is increasingly called upon to serve as an instrument to
steer social processes, legal research should also open up to study ‘the real world’.*® Applying triangulation
provides opportunities to reflect on the legal position that accompany interdisciplinary and — to a lesser
extent — multidimensional research. It provides a vehicle to preserve (at least to a certain extent) the
overview that is traditionally longed for by lawyers and provides them with guidance in finding their way
through the ‘jungle of interdisciplinary research’.

The former, however, does not provide a solid answer with regard to the question of how to genuinely
overcome the difficulties that lawyers (or for that matter other academic specialists) face when they opt for
aninterdisciplinary approach. It feels like our journey has just begun, but by using the triangulation approach
we did find a way to navigate the rough waters of interdisciplinary research. What is more, some may argue
that we did not even reach these waters and that our research should be qualified as monodisciplinary, with
‘an interdisciplinary touch’. Given our serious efforts to confront the challenge of both cross-border legal
research (multidimensional) and cross-border discipline research, by finding relief in triangulation as an
approach to find common ground, we respectfully reject this (dis)qualification.®® Triangulation is certainly
not a wonder drug with which we can solve fundamental methodological issues, but it is a useful vehicle
to get a grip on the methodological difficulties that accompany legal research with regard to the ‘law in
action’. Moreover, we cannot disengage from the normative nature of the law, since this is the reason for
the law’s very existence. A similar argument can be made concerning any other academic discipline, since
the reason why one can claim that it is a ‘discipline’ is its internal consistency and methodology. Finding
an answer to the question of whether and how we can develop normative legal conclusions on the basis
of multidisciplinary or interdisciplinary research implies that one pays tribute to the law’s uniqueness.®?
Therefore, we need to progress with cat-like steps into the domain of the challenging discourse of legal
interdisciplinary methodology in social reality.l

89 See Muntjewerff, supra note 6, p. 101 with regard to the need to have a reciprocal understanding of and a grip on the specific terminology
and assumptions underlying different disciplines.

90 See Muntjewerff, supra note 6, p. 7.

91 See Taekema & Van Klink, supra note 3, pp. 2564-2565.

92 See Giesen, supra note 27, p. 2; see Section 2.
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