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Executive Summary  
²ƻǊƪ tŀŎƪŀƎŜ мл ό²t млύ ΨIǳƳŀƴ wƛƎƘǘǎ ±ƛƻƭŀǘƛƻƴǎ ƛƴ /ƻƴŦƭƛŎǘǎΩΣ ǇŀǊǘ ƻŦ ǘƘŜ FP7 research project 

ΨCƻǎǘŜǊƛƴƎ IǳƳŀƴ wƛƎƘǘǎ !ƳƻƴƎ 9ǳǊƻǇŜŀƴ ό9ȄǘŜǊƴŀƭ ŀƴŘ LƴǘŜǊƴŀƭύ tƻƭƛŎƛŜǎΩ όCw!a9ύ ŀƛƳǎ ŀǘ ǇǊƻǾƛŘƛƴƎ ŀ 

comprehensive assessment of the EU external policies in response to conflicts and crisis situations, 

exploring ways to prevent and overcome violence through the critical assessment of the instruments 

available to the EU to integrate human rights, humanitarian law and democracy/rule of law principles in 

these policies. The ultimate purpose of this Work Package is to contribute to the fostering of human rights 

in EU conflict-related policies. 

Departing from the idea that the legal framework of EU Common Security and Defence Policy (CSDP) 

integrates EU law and international law, this report will examine the concurrent application of 

international human rights law and international humanitarian law, and their interaction with other 

bodies of law that offer a framework for protection in situations of conflict and violent crisis. Hence the 

main goal of this report is to present and analyse the different international regulatory frameworks 

applicable to human rights violations with particular attention to vulnerabilities in conflict situations of 

inter- and intra-State violence. 

In FRAME Report D10.1 ΨSurvey study on human rights violations in conflict-ǎŜǘǘƛƴƎǎΩ ŀ ŎƻƳǇǊŜƘŜƴǎƛǾŜ 

survey of the various patterns of human rights violations related to conflict and violent crisis situations 

was conducted, with a specific focus on the rights of vulnerable groups, as well as on the role of non-state 

actors as key players in the context of new forms of violence and war. As indicated in that study, human 

rights violations in conflict-settings represent clear evidence of the erosion of respect for humanitarian 

and human rights norms, which has aggravated the protection and assistance needs of refugees and other 

groups in conflict situations, and complicated the task of providing humanitarian assistance and increased 

the risks faced by humanitarian personnel.  

Confronted to this scenario this report studies and examines the relationship between the regulatory 

frameworks applicable in conflict situations: international human rights law (IHRL), humanitarian law (IHL) 

and the legal regime for humanitarian assistance, as well as international refugee law (IRL) and 

international criminal law (ICL). In many contemporary conflict settings key issues arise regarding the 

relationship between those legal frameworks. They mainly concern: a) the convergence and 

complementarity between IHRL and IHL; b) the interpretation of key rules for the protection of civilians 

like the civilian-combatant distinction or civilian and military objectives; c) the concept of protection from 

a IHL, IHRL and humanitarian assistance perspective. Specific analysis is developed on these questions, 

with a focus on vulnerable groups in society, which are particularly affected by armed conflict and violent 

crises (children, women, internally displaced persons, refugees). This report also focuses on the interplay 

of the international regulatory frameworks with ICL, that arises especially when violence takes a 

systematic and widespread dimension, amounting possibly to war crimes, crimes against humanity or 

even genocide. In particular, this study considers the cooperation with and support of the International 

Criminal Court (ICC) by the EU as part of a broader analysis of the relationship between the protection of 

human rights and promoting democracy and ICL and the extent to which the application of ICL contributes 

to the promotion of democracy in post-conflict scenarios. The role of truth, justice and reparation as 

integral components of any process of transition are also addressed. 
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In order to achieve the expounded objectives, this report mainly conducts a legal analysis of primary and 

secondary sources of international and EU law. The different sections of the report review and discuss the 

scholarly literature in order to situate the research within academic debates on the subject. 

The study is structured with an introduction and six sections. The first section of this study offers a basic 

description of the overlapping legal frameworks applicable to human rights violations in situations of 

conflict and addresses the basic concepts underlying their application. It describes the applicable legal 

frameworks as subsets of international law outlining their purposes and key provisions.  

Section II aims to provide an overview of the main differences and similarities regarding the application 

of IHRL and IHL to situations of conflict, to present the theoretical approaches attempting to provide an 

explanation about the nature of their interplay, and to address the main normative and operational 

challenges that matter most in the protection of disadvantaged or marginalised groups in armed conflict 

and other situations of violence.      

Section III addresses the notion of protection that stems from the interplay between IHL, IHRL and the law 

on humanitarian assistance, including an analysis of the EU legal and policy framework on humanitarian 

assistance.  

Section IV addresses the relationship between IHL, IHRL and IRL with the goal to identify the areas where 

they converge or conflict in providing protection to refugees and displaced populations.  

Section V examines the connection between serious violations of human rights and humanitarian law and 

the doctrine of responsibility to protect (R2P) and assesses the EU´s position and available mechanisms to 

implement R2P. 

Section VI includes legal and policy analysis of norms, case law and documents, as well as scholarly 

doctrine, on the relationship between the protection of human rights and the promotion of democracy 

and ICL. The main aim of this chapter is to analyse in general terms to what extent transitional justice and 

the application of ICL contributes to the promotion of democracy in conflict and post-conflict situations, 

and to examine specifically how the EU and Member States are supporting the goals of ICL and the 

International Criminal Court (ICC). 

Lastly, the report provides preliminary conclusions and recommendations on the relationships between 

the regulatory frameworks applicable to human rights violations in conflict situations and their 

implications for the EU and Member States. 

This report has led to the conclusion that while IHRL, IHL and other legal frameworks operating at the 

same time provide a comprehensive legal framework for protection and assistance in situations of armed 

conflict its effective operationalization constitutes a major challenge as the due to lack of research on the 

criteria and (legal, policy) mechanisms to set priorities for protection, including those featuring at the EU 

agenda for protection of civilians.  
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Introduction  
The Treaty on European Union (TEU) explicitly lays down in Article 2 that the foundation of the Union rests 

ƻƴ ΨǘƘŜ ǾŀƭǳŜǎ ƻŦ ǊŜǎǇŜŎǘ ŦƻǊ ƘǳƳŀƴ ŘƛƎƴƛǘȅΣ ŦǊŜŜŘƻƳΣ ŘŜƳƻŎǊŀŎȅΣ ŜǉǳŀƭƛǘȅΣ ǘƘŜ ǊǳƭŜ ƻŦ ƭŀǿ ŀƴŘ ǊŜǎǇŜŎǘ ŦƻǊ 

ƘǳƳŀƴ ǊƛƎƘǘǎΣ ƛƴŎƭǳŘƛƴƎ ǘƘŜ ǊƛƎƘǘǎ ƻŦ ǇŜǊǎƻƴǎ ōŜƭƻƴƎƛƴƎ ǘƻ ƳƛƴƻǊƛǘƛŜǎΧΩΦ1 With regard to the area of foreign 

and security policy, the TEU provides in Article 21, paragraph 1 that  

The Union´s action on the international scene shall be guided by the principles which have 

inspired its own creation, development and enlargement, and which it seeks to advance 

in the wider world: democracy, respect for human dignity, the principles of equality and 

solidarity, and respect for the principles of the United Nations Charter and international 

law.2 

Thus the TEU directs the Union to respect human rights whenever it conducts activities on the 

international scene, including EU external policies in response to conflicts and crisis situations. Moreover, 

as an expression of the EU´s `deliberate normative pƻǿŜǊ ǎǘǊŀǘŜƎȅΩΣ3 the promotion of human rights at 

the international level is one of the principal objectives of the EU´s external action, as evidenced in the 

formulation of Article 3, paragraph 5 of the TEU which provides that  

in its relations with the wider world, the Union shall uphold and promote its values and 

contribute to the protection of its citizens. It shall contribute to peace, security, the 

sustainable development of the Earth, mutual respect among peoples, free and fair trade, 

eradication of poverty and the protection of human rights, in particular the rights of the 

child, as well as to the strict observance and the development of international law, 

including respect for the principles of the United Nations Charter.4 

This principle is once again applied to the ambit of foreign and security policy by Article 21, paragraph 2, 

which includes the Union´s commitment to `define and pursue common policies and actions, and (to) 

work for a high degree of cooperation in all fields of international relations, in order to: Χ ōύ ŎƻƴǎƻƭƛŘŀǘŜ 

ŀƴŘ ǎǳǇǇƻǊǘ ŘŜƳƻŎǊŀŎȅΣ ǘƘŜ ǊǳƭŜ ƻŦ ƭŀǿΣ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀƴŘ ǘƘŜ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿΩΦ5  

From these provisions one may infer that they reflect a `dual role for human rights in the external activities 

ƻŦ ǘƘŜ 9¦ΩΣ6 which has been expressed under the following terms 

                                                           
1 Art. 2 TEU. 
2 Art. 21 (1) TEU. 
3 Laura Beke, David D´Hollander, Nicolas Hachez, Beatriz Pérez de las Heras, Report on the integration of human 
rights in EU development and trade policies, FRAME Report 9.1 <http://www.fp7 -frame.eu/wp-
content/materiale/reports/07-Deliverable-9.1.pdfhttp://www.fp7 -frame.eu/wp-content/materiale/reports/07-
Deliverable-9.1.pdf> accessed 2 February 2015, 1. 
4 Art. 3 (5) TEU. 
5 Art. 21 (2) b) TEU. 
6Aurel Sari and Ramses Wessel, Human Rights in EU Crisis Management Operations: A duty to respect and protect?, 
2012/6 Cleer Working Papers <http://www.asser.nl/media/1635/cleer-working-paper.pdf> accessed 5 April 2015, 
7.  

http://www.fp7-frame.eu/wp-content/materiale/reports/07-Deliverable-9.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/07-Deliverable-9.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/07-Deliverable-9.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/07-Deliverable-9.1.pdf
http://www.asser.nl/media/1635/cleer-working-paper.pdf
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a moral and political commitment for the Union to respect human rights in all its activities 

on the international sphere, including in the field of crisis management, and the Union´s 

own legal obligations to respect human rights and fundamental freedoms in additions to 

those binding on Member States.7 

The referred provisions of the TEU highlight the relevant Union´s commitments to international law, 

including the international legal branches applicable in situations of conflict.  

The mainstreaming of human rights in the EU external policies has added a new dimension to the 

promotion and protection of human rights by the Union, which has been evidenced by an expansion of 

EU instruments and tools where human rights have become a major crosscutting factor. The 2012 

ΨƳŀƛƴǎǘǊŜŀƳƛƴƎΩ ƎŜƴŜǊŀƭ ŘƻŎǳƳŜƴǘǎΣ ǘƘŜ 9¦ Strategic Framework and Action Plan on Human Rights and 

Democracy,8 draw on pre-existing policies, seeking to coherently organise their human rights 

components.9 Much of the referred expansion has had to do with security policy, which grew as the EU 

assumed ever-increasing responsibilities throughout the world during the last twenty years. The EU 

aligned itself with the international security agenda, formulated at the end of the Cold War, where the 

security -human rights- nexus featured prominently (later theorised by the doctrine of human security).10 

                                                           
7 Ibid. 8. Notwithstanding, other authors such as Lorand Bartels consider that according to the TEU, the EU has the 
obligation to respect human rights in its external action, but not the obligation to protect and fulfill. See Lorand 
Bartels, The EU´s Human Rights Obligations in Relation to Policies with Extraterritorial Effects, Vol. 25, No. 4, 2014 
European Journal of International Law http://ejil.oxfordjournals.org/content/25/4/1071.full.pdf+html> accessed 10 
April 2015, 1075. 
8 The Strategic Framework on Human Rights and Democracy establishes the principles, objectives and priorities that 
Ƴǳǎǘ ƎǳƛŘŜ 9¦Ωǎ ŀŎǘƛƻƴ ƻƴ ƛǘǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀƴŘ ŘŜƳƻŎǊŀŎȅ ŀƎŜƴŘŀΦ !ƳƻƴƎ ƛǘǎ ƎŜƴŜǊŀƭ ƻōƧŜŎǘƛǾŜǎΣ ǘǿƻ ƻŦ ǘƘŜƳ ŎƻǳƭŘ 
ōŜ ƘƛƎƘƭƛƎƘǘŜŘΥ ǘƘŜ 9¦Ωǎ ŀƴŘ ƛǘǎ aŜƳōŜǊ {ǘŀǘŜǎΩ ŎƻƳƳƛǘƳŜƴǘ to promote the universality of human rights and the 
9¦Ωǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ǘƻ ǇǊƻƳƻǘŜ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀƴŘ ŘŜƳƻŎǊŀŎȅ ƛƴ ƛǘǎ ŜȄǘŜǊƴŀƭ ŀŎǘƛƻƴΦ Lƴ ŀŘŘƛǘƛƻƴΣ ǘƘŜ Strategic 
Framework highlights some areas of action related to CSDP. The first Action Plan for its implementation was adopted 
for the period 2012-2014. See Council of the European Union, Strategic Framework and Action Plan on Human Rights 
and Democracy, 11855/12 (2012), 
<https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/foraff/131181.pdf>accessed 10 
November 2014, at 2, 7, 12, 16. 
9In any event it is remarkable that the EU has developed a diversity of instruments (the so-called toolkit) in order to 
contribute to the specific objective of the promotion of human right and democracy worldwide, in particular, the 
EIDHR, the human rights clauses, the human rights focal points in EU Delegations, the EUSR for Human Rights, and 
the human rights dialogues and consultations. Moreover, the EU uses other traditional instruments of its CFSP to 
ǇǊƻƳƻǘŜ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀƴŘ ŘŜƳƻŎǊŀŎȅ ƛƴ ƛǘǎ ǊŜƭŀǘƛƻƴǎ ǿƛǘƘ ǘƘƛǊŘ ŎƻǳƴǘǊƛŜǎΦ ¢ƘŜǎŜ ƛƴǎǘǊǳƳŜƴǘǎ ǊŜǎǇƻƴŘ ǘƻ ǘƘŜ 9¦Ωǎ 
objective of mainstreaming human rights and democracy in all its policies and actions toward third countries. Among 
ǘƘŜƳΣ ƛǘ Ŏŀƴ ōŜ ƘƛƎƘƭƛƎƘǘŜŘ ǘƘŜ 9¦Ωǎ ŀŎǘƛƻƴ ƛƴ ƳǳƭǘƛƭŀǘŜǊŀƭ ŦƻǊŀΣ ōƛƭŀǘŜǊŀƭ ǇƻƭƛǘƛŎŀƭ ŘƛŀƭƻƎǳŜǎΣ ŘŜƳŀǊŎƘŜǎ ŀƴŘ 
declarations, election support, CFSP decisions, restrictive measures and, finally, thematic and geographic financial 
programmes. For an extensive analysis of priorities identified by the Strategic Framework/Action Plan, see Cristina 
Churruca Muguruza, Felipe Gómez Isa, Daniel García San José, Pablo Antonio Fernández Sánchez, Carmen Márquez 
Carrasco, María Nagore Casas and Alexandra Timmer, Report mapping legal and policy instruments of the EU for 
human rights and democracy support, FRAME Report 12.1 <http://www.fp7 -frame.eu/wp-
content/materiale/reports/05-Deliverable-12.1.pdf> accessed 5 May 2015. 
10 On human security and the EU see Wolfgang Benedek, Matthias C. Kettemann and Markus Möstl (eds), 
Mainstreaming human security in peace operations and crisis management. Policies, problems, potential (Routledge 
2010); Markus Möstl, Mainstreaming human rights in the Common Security and Defence Policy: reality or 
catchphrase?  (2010) Vol. 2 European Yearbook on Human Rights, 247-262. 

http://ejil.oxfordjournals.org/content/25/4/1071.full.pdf+html
https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/foraff/131181.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/05-Deliverable-12.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/05-Deliverable-12.1.pdf
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This agenda aimed at ƎƛǾƛƴƎ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ ŎƘŀƭƭŜƴƎŜǎ ƻŦ ǘƘŜ ΨƴŜǿ ǿŀǊǎΩ ǘƘŀǘ ŎƘŀǊŀŎǘŜǊƛǎe twenty first 

century conflicts.11 In the recently adopted Action Plan on Human Rights and Democracy (20 July 2015), 

the EU Council affirms the determination of the Union to address these and new challenges, by stating 

Today's complex crises and widespread violations and abuses of human rights and 

fundamental freedoms require ever more determined efforts by the EU. This Action Plan 

should enable the EU to meet these challenges through more focused action, systematic 

and co-ordinated use of the instruments at its disposal, and enhanced impact of its 

policies and tools on the ground. The EU will put special emphasis on ownership by, and 

co-operation with, local institutions and mechanisms, including national human rights 

institutions, as well as civil society. The EU will promote the principles of non-

discrimination, gender equality and women's empowerment. The EU will also ensure a 

comprehensive human rights approach to preventing and addressing conflicts and crises, 

and further mainstream human rights in the external aspects of EU policies in order to 

ensure better policy coherence, in particular in the fields of migration, trade and 

investment, development cooperation and counter terrorism.12 

A. Research context  

The dramatic reality of contemporary conflicts and related violent crises ƪƴƻǿƴ ŀǎ ǘƘŜ ΨƴŜǿ ǿŀǊǎΩ ƛǎ ǘƘŜ 

ƘŜŀǾȅ ǘƻƭƭ ƻŦ ŀǊƳŜŘ ǾƛƻƭŜƴŎŜ ƻƴ ŎƛǾƛƭƛŀƴǎΣ ŀ ǇƘŜƴƻƳŜƴƻƴ ƪƴƻǿƴ ŀǎ ΨŎƛǾƛƭƛŀƴƛǎŀǘƛƻƴ ƻŦ ŎƻƴŦƭƛŎǘǎΩΦ ¢ƘŜ 

changing nature of conflict has brought about strategies and tactics that have made vulnerable groups in 

society the specific target of attack, as the evidence compiled in databases and reports suggests.13 In a 

ŎƻƴǘŜȄǘ ƻŦ ŜǾƻƭǾƛƴƎ ŦƻǊƳǎ ƻŦ ΨǿŀǊΩ ŀƴŘ ƻǘher forms of violent conflict, the protection of human rights faces 

unprecedented challenges and poses essential dilemmas. 

!Ǝŀƛƴǎǘ ǘƘƛǎ ōŀŎƪŘǊƻǇΣ ²ƻǊƪ tŀŎƪŀƎŜ мл ό²t млύ ΨIǳƳŀƴ wƛƎƘǘǎ ±ƛƻƭŀǘƛƻƴǎ ƛƴ /ƻƴŦƭƛŎǘǎΩΣ ǇŀǊǘ ƻŦ ǘƘŜ FP7 

ǊŜǎŜŀǊŎƘ ǇǊƻƧŜŎǘ ΨCƻǎǘŜǊƛƴƎ IǳƳŀƴ wƛƎƘǘǎ !ƳƻƴƎ 9ǳǊƻǇŜŀƴ ό9ȄǘŜǊƴŀƭ ŀƴŘ LƴǘŜǊƴŀƭύ tƻƭƛŎƛŜǎΩ όCw!a9ύ ŀƛƳǎ 

at providing a comprehensive assessment of the EU external policies in response to conflicts and crisis 

situations, exploring ways to prevent and overcome violence through the critical assessment of the 

instruments available to the EU to integrate human rights, humanitarian law and democracy/rule of law 

principles in these policies. The final goal of this Work Package is to contribute to the fostering of human 

rights in EU conflict-related policies (as per Cluster оΩǎ general goal). 

                                                           
11 On current trends on armed conflict and other forms of violence and their interface with human rights violations, 
see Carmen Márquez Carrasco (editor and main co-author), Laura Iñigo Álvarez, Nora Loozen and Elizabeth Salmón 
Gárate, Report survey study on human rights violations in conflict-settings, FRAME Report 10.1 <http://www.fp7 -
frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf > accessed 3 February 2015. 
12 Council Conclusions on the Action Plan on Human Rights and Democracy 2015-2019, adopted on 20 July 2015 
<http://data.consilium.europa.eu/doc/document/ST-10897-2015-
INIT/en/pdfhttp://data.consilium.europa.eu/doc/document/ST-10897-2015-INIT/en/pdf> accessed 25 July 2015, 
paragraph 2 at 1. 
13 For patterns, figures and trends see Carmen Márquez Carrasco (editor and main co-author), Laura Iñigo Álvarez, 
Nora Loozen and Elizabeth Salmón Gárate, Report survey study on human rights violations in conflict-settings, FRAME 
Report 10.1 <http://www.fp7 -frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf > accessed 3 
February 2015, 93-220. 

http://www.fp7-frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf
http://data.consilium.europa.eu/doc/document/ST-10897-2015-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-10897-2015-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-10897-2015-INIT/en/pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf
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In a previous FRAME Report ΨSurvey study on human rights violations in conflict-ǎŜǘǘƛƴƎǎΩ it has been 

provided a comprehensive survey of the various patterns of human rights violations related to conflict 

and violent crisis situations, with a specific focus on the rights of vulnerable groups, as well as on the role 

of non-state actors as key players in the context of new forms of violence and war.14 As indicated in that 

study, human rights violations in conflict-setting represent clear evidence of the erosion of respect for 

humanitarian and human rights norms, which has aggravated the protection and assistance needs of 

refugees and other groups in conflict situations, and complicated the task of providing humanitarian 

assistance and increased the risks faced by humanitarian personnel.15  

Confronted to this scenario, there is the need to study and clarify the relationship between the regulatory 

frameworks applicable in conflict situations: international human rights law (IHRL), humanitarian law (IHL) 

and the legal regime for humanitarian assistance, as well as international refugee law (IRL) and 

international criminal law (ICL). In many contemporary conflict settings key issues arise regarding the 

relationship between those legal frameworks. They mainly concern: a) the convergence and 

complementarity between IHRL and IHL; b) the interpretation of key rules for the protection of civilians 

like the civilian-combatant distinction or civilian and military objectives; c) the concept of protection from 

a IHL, IHRL and humanitarian assistance perspective. Specific analysis will be developed on these 

questions, with a focus on vulnerable groups in society (children, women, internally displaced persons, 

refugees). This report will also examine the relationship of the applicable international regulatory 

frameworks with ICL, that arises especially when violence takes a systematic and widespread dimension, 

amounting possibly to war crimes, crimes against humanity or even genocide. In particular, this study will 

consider the cooperation with and support of the International Criminal Court (ICC) by the EU as part of a 

broader analysis of the relationship between the protection of human rights and promoting democracy 

and international criminal law and the extent to which the application of international criminal law 

contributes to the promotion of democracy in post-conflict scenarios. The role of truth, justice and 

reparation as integral components of any process of transition will also be tackled. 

B. Research objectives  

Against this background, it should be highlighted that the referred legal frameworks applicable in 

situations of conflict are particularly relevant for the EU and CSDP policy since the TEU links security with 

human rights and respect for humanitarian law principles.16 The EU and its Member States are bound by 

human rights obligations when they are involved in external action in the field of international security.17 

In that context, the EU is also committed to foster compliance with international humanitarian law. The 

                                                           
14 Carmen Márquez Carrasco (editor and main co-author), Laura Iñigo Álvarez, Nora Loozen and Elizabeth Salmón 
Gárate, Report survey study on human rights violations in conflict-settings, FRAME Report 10.1 <http://www.fp7 -
frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf > accessed 3 February 2015, 220-221. 
15 Ibid. 
16 IŀŘŜǿȅŎƘ IŀȊŜƭȊŜǘΣ Ψ/ƻƳƳƻƴ {ŜŎǳǊƛǘȅ ŀƴŘ 5ŜŦŜƴŎŜ tƻƭƛŎȅΥ ²Ƙŀǘ ƴŜȄǳǎ ōŜǘǿŜŜƴ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀƴŘ ǎŜŎǳǊƛǘȅΚΩ in 
Aurel Sari and Ramses A. Wessel Human Rights in EU Crisis Management Operations: A Duty to Respect and to 
Protect? (CLEER Working paper 2012/6) 12. 
17 CǊŜŘŜǊƛƪ bŀŜǊǘΣ Ψ[ŜƎŀƭ ŦǊŀƳŜǿƻǊƪ ƎƻǾŜǊƴƛƴƎ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ ŀƴŘ ǇǊƻƳƻǘƛƻƴ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴ 9¦ Ƴƛǎǎƛƻƴǎ- 
application of EU law principles aƴŘ ƛƴǎǘǊǳƳŜƴǘǎΩ ƛƴ !ǳǊŜƭ {ŀǊƛ ŀƴŘ wŀƳǎŜǎ !Φ ²ŜǎǎŜƭ Human Rights in EU Crisis 
Management Operations: A Duty to Respect and to Protect? (CLEER Working paper 2012/6), 42. 

http://www.fp7-frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf
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¢9¦ ƭƛǎǘǎ ŀǎ ƻƴŜ ƻŦ ǘƘŜ ƻōƧŜŎǘƛǾŜǎ ƻŦ 9¦ ŦƻǊŜƛƎƴ ǇƻƭƛŎȅ ǘƻ ΨǇǊŜǎŜǊǾŜ ǇŜŀŎŜΣ ǇǊŜǾŜƴǘ ŎƻƴŦƭƛŎǘǎ ŀƴŘ ǎǘǊŜƴƎǘƘŜƴ 

international security, in accordance with the purposes and principles of the United Nations Charter, with 

the principles of the Helsinki Final Act and with the aims of the Charter of Paris, including those relating 

ǘƻ ŜȄǘŜǊƴŀƭ ōƻǊŘŜǊǎΩΦ18  

Departing from the idea that the legal framework of EU Common Security and Defence Policy (CSDP) 

integrates EU law and international law, this report will examine the concurrent application of IHRL and 

IHL that offer a framework for protection in situations of conflict and violent crisis. Hence this report has 

the general aim to present and analyse the different international regulatory frameworks applicable to 

human rights violations with particular attention to vulnerabilities in conflict situations of inter- and intra-

State violence.19 Those legal frameworks can operate at the same time, combining to create a 

comprehensive legal framework for protection and assistance. However, the contours and consequences 

of the interaction between the applicable legal frameworks remain unclear with respect to whom to 

protect and how to provide protection and assistance. 

As main research question this report aims at identifying the notion and scope of the legal status of 

protection of disadvantaged groups with specific needs in situations of conflict, in view of the interplay 

and interaction of the key applicable normative frameworks to human rights violations in conflict-settings. 

In order to tackle this research question, it is necessary to underline specific research objectives: 

(i) On the relationship and interactions between IHRL, IHL and the law of humanitarian 

assistance 

a. To examine how an effective convergence between IHRL and IHL can be developed to 

extend human rights protection to the victims of conflict and insecurity in particular with 

regard to vulnerable groups; 

b. To examine how an effective convergence between IHRL and IHL can be developed to 

extend human rights compliance to non-state actors and international organisations; 

c. To analyse the concept of protection from a IHL, human rights and humanitarian 

assistance perspective; 

d. To examine what kind of violations of human rights could constitute a threat to 

international peace and security. 

 

(ii) On the relationship between the protection of human rights and promoting democracy and 

ICL 

a. To analyse to what extent the application of ICL contributes to the promotion of 

democracy in post-conflict scenarios 

b. To examine and assess the role of the EU in the protection of human rights and the 

promotion of democracy and ICL 

                                                           
18 Art. 21 (2)(c) TEU. 
19 As noted in Carmen Márquez Carrasco (editor and main co-author), Laura Iñigo Álvarez, Nora Loozen and Elizabeth 
Salmón Gárate, Report survey study on human rights violations in conflict-settings, FRAME Report 10.1 
<http://www.fp7 -frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf >accessed 3 February 2015, 27. 

http://www.fp7-frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf
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c. To offer the EU some guidelines for its adequate involvement in processes of transition 

and recovery of historical memory, both within the EU Members and with third States. 

 

The ultimate aim of this report is to suggest how the interaction between the applicable regulatory 

frameworks should be approached.  

C. Methodology and structure  
In line with the objectives of the present report, and in order to examine the relationship between the 

key applicable normative frameworks to human rights violations in conflicts, and the points of interface 

among them, the report mainly conducts a legal analysis of primary and secondary sources of 

international and EU law. The different sections of the report review and discuss the scholarly literature 

in order to situate the research within academic debates on the subject. 

The study is structured with an introduction and six sections. The first section of this study offers a basic 

description of the overlapping legal frameworks applicable to human rights violations in situations of 

conflict and addresses the basic concepts underlying their application. It describes the applicable legal 

frameworks as subsets of international law and outlines their purposes and key provisions.  

Section II departs from the ŀǎǎǳƳǇǘƛƻƴ ǘƘŀǘ Ψthe relationship between international humanitarian law and 

international human rights law is one of the thorniest issues in the recent literature on these two 

specialised areas of public international law. It has elicited highly theoretical speculations, but there can 

ōŜ ƴƻ Řƻǳōǘǎ ǘƘŀǘ ƛǘ ƛǎ ŀƭǎƻ ŦǊŀǳƎƘǘ ǿƛǘƘ ǾŜǊȅ ǇǊŀŎǘƛŎŀƭ ŎƻƴǎŜǉǳŜƴŎŜǎΩΦ20 Considering the characteristics of 

these legal areas, this section aims to provide an overview of their main differences and similarities 

regarding their application to situations of conflict, to present the theoretical approaches attempting to 

provide an explanation about the nature of their interplay, and to address the main normative and 

operational challenges that matter most in the protection of disadvantaged or marginalised groups in 

armed conflict and other situations of violence.      

Section III of the report addresses the notion of protection that stems from the interplay between IHL, 

IHRL and the law on humanitarian assistance, including an analysis of the EU legal and policy framework 

on humanitarian assistance.  

Section IV addresses the relationship between IHL, IHRL and IRL with the goal to identify the areas where 

they converge or conflict in providing protection to refugees and displaced populations.  

Section V examines the connection between serious violations of human rights and humanitarian law and 

the doctrine of responsibility to protect (R2P) and assesses the EU´s position and available mechanisms to 

implement R2P. 

                                                           
20 See Questions of International Law, On the relationship between IHL and IHRL where it matters once more 
assessing the position of the European Court of Human Rights after Hassan and Jaloud (12 May 2015) 
<http://www.qil -qdi.org/on-the-relationship-between-ihl-and-ihrl-where-it-matters-once-more-assessing-the-
position-of-the-european-court-of-human-rights-after-hassan-and-jaloud/> accessed 21 June 2015. 

http://www.qil-qdi.org/on-the-relationship-between-ihl-and-ihrl-where-it-matters-once-more-assessing-the-position-of-the-european-court-of-human-rights-after-hassan-and-jaloud/
http://www.qil-qdi.org/on-the-relationship-between-ihl-and-ihrl-where-it-matters-once-more-assessing-the-position-of-the-european-court-of-human-rights-after-hassan-and-jaloud/


FRAME                                                      Deliverable No. 10.2 

 

 
 
7 

Section VI includes legal and policy analysis of norms, case law and documents, as well as scholarly 

doctrine, on the relationship between the protection of human rights and the promotion of democracy 

and international criminal law. The section presents an overview of the literature reviewed and 

summarises the most important points of interface of the applicable regulatory frameworks in relation to 

transitional justice, ICL and the promotion of democracy. The main aim of this chapter is to analyse in 

general terms to what extent transitional justice and the application of ICL contributes to the promotion 

of democracy in conflict and post-conflict situations, and to examine specifically how the EU and Member 

States are supporting the goals of ICL and the International Criminal Court (ICC). 

Under this section specific reference is made to four different dimensions: the first refers to the relations 

between human rights and promotion of democracy in transition processes from war to peace; the second 

deals with the roles of truth, justice and reparation as integral components of any process of transition; 

the third reŦŜǊǎ ǘƻ ǘƘŜ 9¦Ωǎ ŎƻƴǘǊƛōǳǘƛƻƴ ǘƻ ǘƘŜ ŜƴƘŀƴŎŜƳŜƴǘ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇǊƻǘŜŎǘƛƻƴ ǘƘǊƻǳƎƘ ǘƘŜ 

promotion of democracy and international criminal law; and finally, some recommendations are provided 

regarding the role of the EU and its Member States in the promotion of the ICC. 

Lastly, the report provides preliminary conclusions and recommendations on the relationships between 

the regulatory frameworks applicable to human rights violations in conflict situations and their 

implications for the EU and Member States. 

. 
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I. The applicable legal frameworks to human rights violations in 

conflicts  

A. Introduction  

Conflict-settings, identified as one of the five causes of civilian displacement,21 bring about the possibility 

of simultaneous application of IRL and IHL. In these settings, IHRL and ICL are also linked. In some instances 

IHRL may create a category of crime such as torture or genocide.22 IHL ƛŘŜƴǘƛŦƛŜǎ ŀ ƭƛǎǘ ƻŦ ΨƎǊŀǾŜ ōǊŜŀŎƘŜǎΩ 

of the Geneva Conventions, of Additional Protocol I and of other serious violations of the laws and customs 

of war. These conducts have been recognised as criminal in ICL and subjected to the jurisdiction of 

international criminal tribunals, including the International Criminal Court (ICC). As noted, the different 

legal frameworks applicable to human rights violations in conflict situations  Ψcan operate at the same 

ǘƛƳŜΣ ŎƻƳōƛƴƛƴƎ ǘƻ ŎǊŜŀǘŜ ŀ ŎƻƳǇǊŜƘŜƴǎƛǾŜ ƭŜƎŀƭ ŦǊŀƳŜǿƻǊƪ ŦƻǊ ǇǊƻǘŜŎǘƛƻƴ ŀƴŘ ŀǎǎƛǎǘŀƴŎŜΩΦ23 After long 

scholarly debate and disputed practice, it is now generally accepted ǘƘŀǘ Ψinternational human rights law 

applies in situations of armed conflict alongside international humanitarian law, but the contours and 

consequences of this development remain unclearΩΦ24 

This section sets the scene of the report by presenting a basic description of the partially overlapping 

areas of law applicable to human rights violations in situations of conflict, with particular attention to 

vulnerable groups. Without a thorough examination of all the possible categories of vulnerable groups, 

key issues regarding the protection of vulnerable groups in conflict are presented. Vulnerable groups that 

are structurally discriminated against during armed conflict, children, women, refugees and IDPs and 

indigenous peoples, are included within each sub-section presented within the particular legal 

frameworks applicable to human rights violations in conflicts.25 

B. Purposes and key provisions of the applicable legal frameworks  

Under this sub-ǎŜŎǘƛƻƴ ǘƘŜ ǊŜŦŜǊŜƴŎŜ ǘƻ ΨǇǳǊǇƻǎŜǎΩ ŀƴŘ ΨƪŜȅ ǇǊƻǾƛǎƛƻƴǎΩ ƻŦ ǘƘŜ applicable legal frameworks 

to human rights violations in conflict-ǎŜǘǘƛƴƎǎ ǎƘƻǳƭŘ ōŜ ǳƴŘŜǊǎǘƻƻŘ ŀǎ ǘƘŜƛǊ ΨǇǊƻǘŜŎǘƛǾŜ ƎƻŀƭǎΩ ŀƴŘ 

ΨŜǎǎŜƴǘƛŀƭ ƴƻǊƳŀǘƛǾŜ ƎǳŀǊŀƴǘŜŜǎΦΩ .ǳƛƭŘƛƴƎ ƻƴ ǘƘŜ ǎǳǊǾŜȅ ǳƴŘŜǊǘŀƪŜƴ ƛƴ ŀ ǇǊŜǾƛƻǳǎ Cw!a9 wŜǇƻǊǘ όмлΦмύΣ 

specific analysis of the protection afforded to children, women, refugees and IDPs is included in relation 

to each legal framework.  

                                                           
21 Carmen Márquez Carrasco (editor and main co-author), Laura Iñigo Álvarez, Nora Loozen and Elizabeth Salmón 
Gárate, Report survey study on human rights violations in conflict-settings, FRAME Report 10.1 <http://www.fp7 -
frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf > accessed 3 February 2015, 179. 
22 Chandra Lekha Sriram, Olga Martín-Ortega, Johanna Herman, War, Conflict and Human Rights, Theory and Practice 
(2nd edn Routledge 2014), 59. 
23 IǳƳŀ IŀƛŘŜǊΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ [ŜƎŀƭ CǊŀƳŜǿƻǊƪǎ ŦƻǊ IǳƳŀƴƛǘŀǊƛŀƴ !ŎǘƛƻƴΦ ¢ƻǇƛŎ DǳƛŘŜΩ όнлмоύ ¦YΥ D{5w/ ¦ƴƛǾŜǊǎƛǘȅ 
of Birmingham, 6. <http://www.gsdrc.org/docs/open/ILFHA.pdf> accessed 13 February 2015. 
24 Gerd Oberletiner, Human Rights in Armed Conflict. Law, Practice and Policy (Cambridge University Press 2015).  
25 {ŜŜ ŦƻǊ ŦǳǊǘƘŜǊ ōŀŎƪƎǊƻǳƴŘ ƛƴŦƻǊƳŀǘƛƻƴ ŀƴŘ ƧǳǎǘƛŦƛŎŀǘƛƻƴ ƻƴ ǘƘŜ ǎŜƭŜŎǘƛƻƴ ƻŦ ǘƘƻǎŜ ǾǳƭƴŜǊŀōƭŜ ƎǊƻǳǇǎ Ψ¢ƘŜ ƛƳǇŀŎǘ 
of human rights violations on most vulnerable groups in conflict-ǎŜǘǘƛƴƎǎΥ ŦƛƎǳǊŜǎ ŀƴŘ ǘǊŜƴŘǎΩ мно-223, Deliverable 
10.1 Report on the survey study on human rights violations in conflict-settings, FRAME Project. 

http://www.fp7-frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf
http://www.gsdrc.org/docs/open/ILFHA.pdf
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Vulnerability factors affect these groups in different ways; conflict and violent crisis result in the greater 

need for an additional layer of protection for groups that are already disadvantaged. 

1. International Human Rights Law  

a)  Purpose and applicability  

IHRL is a branch of international law that is designed to protect and promote the human rights of all 

persons. These rights are considered to be inherent in all human beings, regardless of their nationality, 

place of residence, sex, ethnic origin, colour, religion, language, or any other status. They are interrelated, 

interdependent, and indivisible. 

The content of IHRL is the protection of all persons (individuals or groups of individuals) under the State´s 

jurisdiction in all situations, regardless of citizenship, against abuse of power of State authorities or the 

failure by State authorities to ensure human rights. IHRL operates in peacetime and during armed conflict, 

crisis and disaster settings, although legal instruments contain provisions allowing States to derogate from 

certain civil and political in situations of emergency. 

Typically, human rights law contain both rights and obligations and set out obligations of States to act in 

a certain way or to refrain from certain acts.26 In terms of human riƎƘǘǎ ǇǊƻǘŜŎǘƛƻƴΣ {ǘŀǘŜǎΩ ƻōƭƛƎŀǘƛƻƴǎ ŀǊŜ 

threefold: (i) To respect human rights (to refrain from interfering with or curtailing the enjoyment of 

human rights; to not take any action that would hinder individuals from exercising a specific right.); (ii) To 

protect human rights (to protect individuals or groups from human rights abuses ς in concrete terms to 

prevent, investigate, punish and ensure redress for human rights violations committed by third ς private 

- parties); and (iii) To fulfil human rights (States must take positive action to facilitate the enjoyment of 

human rights, to facilitate by increasing access to resources and means of attaining rights, to provide the 

realisation of the rights to its whole population if it is unable to do so on its own, and to promote the 

rights of individuals and groups). 

  

                                                           
26 Office of the High Commissioner of Human Rights (OHCHR), International Legal Protection of Human Rights in 
Armed Conflict, (United Nations Publications 2011) 18. 
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b) Key sources and provisions 

 Human rights are guaranteed by legally binding treaties27which have been reinforced and complemented 

by customary international law, general principles of law, and soft law instruments. Despite their non-

binding nature, soft law instruments often serve to fill substantial gaps and solve interpretative problems 

within the different legal frameworks applicable to a conflict situation. For instance, soft law has been 

relied on to supplement the protection of women and children in armed conflict28 or to address gaps in 

the protection of IDPs.29  

Over time, an international system as well as several regional systems for the protection of human rights 

have developed, with enforcement mechanisms ranging from relatively weak State reports to legally 

binding judgments by specialised human rights courts and mechanisms to oversee their implementation.30 

Important to note, however, is that the number of States party to each treaty varies significantly.31  

c) Challenges 

Lƴ ƛǘǎ ōǊƻŀŘŜǎǘ ǎŜƴǎŜ ǘƘŜ ǘƻǇƛŎ ƻŦ ΨƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩ ƛǎ ƴƻǘ ƻƴƭȅ ŀōƻǳǘ ǘƘŜ ƴŀǘǳǊŜ ŀƴŘ ǎŎƻǇŜ 

ƻŦ ǘƘŜ ƛƴǘŜǊǇƭŀȅ ōŜǘǿŜŜƴ LIw[ ŀƴŘ LI[Σ ōǳǘΣ ŀǎ ƛǘ Ƙŀǎ ōŜŜƴ ǇǳǘΣ ΨŎƻƳǇǊƛǎŜǎ ǇǊƻŦƻǳƴŘ ǉǳŜǎǘƛƻƴǎ ŀōƻǳǘ ǘƘŜ 

purpose, nature, scope of the whole ius in bello as a legal framework which governs the use of force in 

conflict scenarios of various types, within and across States, as well as in situations of occupation (and 

spills-over into post-ŎƻƴŦƭƛŎǘ ǎŎŜƴŀǊƛƻǎύΩΦ32 

                                                           
27 International human rights law has been codified in the Universal Declaration of Human Rights and in a number of 
international and regional treaties. The core international treaties are the International Covenant on Civil and 
Political Rights (ICCPR) and its two Optional Protocols, the International Covenant of Economic, Social and Cultural 
Rights (ICESCR) and its Optional Protocol, the International Convention on the Elimination of All Forms of Racial 
Discrimination, the Convention on the Elimination of All Forms of Discrimination against Women and its Optional 
Protocol, the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment and its 
Optional Protocol, the Convention on the Rights of the Child and its three Optional Protocols, the International 
Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families, the International 
Convention for the Protection of All Persons from Enforced Disappearance, and the Convention on the Rights of 
Persons with Disabilities and its Optional Protocol. Apart from these treaties, further binding documents exist on 
regional level, prominently among those are the European Convention on Human Rights (ECHR) and the American 
Convention on Human Rights. On the different instruments for human rights protection adopted at UN and regional 
ƭŜǾŜƭǎ ǎŜŜ ΨwŜǇƻǊǘ ƻƴ ǘƘŜ ƳŀǇǇƛƴƎ ǎǘǳŘȅ ƻƴ ǊŜƭŜǾŀƴǘ ŀŎǘƻǊǎ ƛƴ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇǊƻǘŜŎǘƛƻƴΩ 5ŜƭƛǾŜǊŀōƭŜ пΦм Cw!a9 tǊƻƧŜŎǘΦ 
28 UN Security Council Resolutions on Children in Armed Conflict and on Women Peace and Security. 
29 UN Economic and Social Council, Guiding Principles on Internal Displacement (1998), E/CN.4/1998/53/Add.2, 
<http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G98/104/93/PDF/G9810493.pdf?OpenElement>, accessed 15 
September 2015. 
30 See Deliverable 4.1, FRAME Project, 4. 
31 The Convention on the Rights of the Child has been ratified by 193 states, whereas the Migrant Workers Convention 
has 47 members. See <https:/ /tr eaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iv-
13&chapter=4&lang=en> accessed 2 May 2015. 
32 For an presentation and analysis of such debate see Gerd Oberletiner, Human Rights in Armed Conflict. Law, 
Practice and Policy (Cambridge University Press 2015) 2.  

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G98/104/93/PDF/G9810493.pdf?OpenElement
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In a narrow sense, the topic involves questions mainly related to the application of IHRL to armed conflict, 

which pose a series of challenges that have been the subject of extensive discussion over the last years. 

As summarised by one of the experts in the field, the main challenges comprise: 

- the scope of applicability of human rights law, and whether it applies to all situations of armed 
conflict. This question revolves largely around the issue of extraterritorial applicability of 
human rights obligations.33 

- Whether human rights bodies have the mandate and necessary expertise to evaluate military 
operations.34 

- Conceptual differences between IHRL and IHL: IHRL and IHL as different languages35 
- IHRL and IHL during non-international armed conflicts36 
- Economic, social and cultural rights during armed conflict37 

In addition to these challenges, the question may be added as to the binding character of human rights 

law on armed non-state actors (ANSAs), particularly to those who exercise government-like functions38, 

and on the protection of the rights of vulnerable groups in conflict scenarios. 

d)  Protection of vulnerable groups  

The initial human rights documents do not single out any particular group for special human rights 

ǘǊŜŀǘƳŜƴǘΣ ƘƻǿŜǾŜǊ ǘƘŜ ƴƻǘƛƻƴ ƻŦ ΨǾǳƭƴŜǊŀōƛƭƛǘȅΩ ƛǎ ŎƭƻǎŜƭȅ ƭƛƴƪŜŘ ǘƻ ǘƘŜ ǇǊƛƴŎƛǇƭŜ ƻŦ ƴƻƴ-discrimination 

and equality. Protection of certain categories of persons can be found in specific treaties, but also general 

treaty bodies contain additional guarantees for persons belonging to these groups.39 There is no universal 

definition of what constitutes a vulnerable group, however the recognition of the need to protect the 

rights and interests of the vulnerable has been a recurrent theme in the work of international and regional 

human rights bodies and international and domestic courts, which have devoted attention to the 

protection of certain, although not necessarily the same, groups of vulnerable people such as, for instance, 

children, women and ethnic minorities.40 

wŜƎŀǊŘƛƴƎ ŎƘƛƭŘǊŜƴΣ ƛƴ ŀŘŘƛǘƛƻƴ ǘƻ ǎǇŜŎƛŦƛŎ ǘǊŜŀǘƛŜǎ ƻƴ ŎƘƛƭŘǊŜƴΩǎ ǊƛƎƘǘǎΣ ǘƘŜ Convention on the Rights of the 

Child and its Optional Protocol41, a number of UN Security Council Resolutions have contributed to 

                                                           
33 bƻŀƳ [ǳōŜƭƭΣ Ψ/ƘŀƭƭŜƴƎŜǎ ƛƴ ŀǇǇƭȅƛƴƎ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ǘƻ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩ  όнллрύ ±ƻƭΦ ут bƻΦ усл LƴǘŜǊƴŀǘƛƻƴŀƭ 
Review of the Red Cross 739. 
34 Ibid, 742. 
35 Ibid, 745 
36 Ibid, 746 
37 Ibid, 751-753. 
38 See Deliverable 10.1 FRAME Project, 107. 
39 [ƻǳǊŘŜǎ tŜǊƻƴƛ ŀƴŘ !ƭŜȄŀƴŘǊŀ ¢ƛƳƳŜǊΣ Ψ±ǳƭƴŜǊŀōƭŜ ƎǊƻǳǇǎΥ ¢ƘŜ ǇǊƻƳƛǎŜ ƻŦ ŀƴ ŜƳŜǊƎƛƴƎ ŎƻƴŎŜǇǘ ƛƴ 9ǳǊƻǇŜŀƴ 
IǳƳŀƴ wƛƎƘǘǎ /ƻƴǾŜƴǘƛƻƴ ƭŀǿΩ όнлмоύ мм όпύ Lƴǘ W /ƻƴǎǘƛǘǳǘƛƻƴŀƭ [ŀǿΣ млсм-1062. 
40 See inter alia Audrey R. Chapman and Benjamin CŀǊōƻƴŜǘǘƛΣ ΨIǳƳŀƴ wƛƎƘǘǎ tǊƻǘŜŎǘƛƻƴǎ ŦƻǊ ±ǳƭƴŜǊŀōƭŜ ŀƴŘ 
5ƛǎŀŘǾŀƴǘŀƎŜŘ DǊƻǳǇǎΥ ¢ƘŜ /ƻƴǘǊƛōǳǘƛƻƴǎ ƻŦ ǘƘŜ ¦b /ƻƳƳƛǘǘŜŜ ƻƴ 9ŎƻƴƻƳƛŎΣ {ƻŎƛŀƭ ŀƴŘ /ǳƭǘǳǊŀƭ wƛƎƘǘǎΩ όнлммύ оо 
(3) Human Rights Quarterly, 682ςтонΤ [ƻǳǊŘŜǎ tŜǊƻƴƛ ŀƴŘ !ƭŜȄŀƴŘǊŀ ¢ƛƳƳŜǊΣ Ψ±ǳƭƴŜǊŀōƭŜ ƎǊƻups: The promise of an 
ŜƳŜǊƎƛƴƎ ŎƻƴŎŜǇǘ ƛƴ 9ǳǊƻǇŜŀƴ IǳƳŀƴ wƛƎƘǘǎ /ƻƴǾŜƴǘƛƻƴ ƭŀǿΩ όнлмоύ мм όпύ Lƴǘ W /ƻƴǎǘƛǘǳǘƛƻƴŀƭ [ŀǿΣ млрсς1085. 
41 Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict 
adopted in 2000 addresses the issue of recruitment and use of children in armed conflict. 
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developing the framework for protection of children affected by armed conflict.42 The main guiding 

principles for the protection of children under IHRL are the principle of non-discrimination,43 best interests 

of the child,44 the right to life, survival and development45 and the right to participation.46 The CRC 

provides specific protection of children in times of armed conflict,47 however it is arguable to what extent 

all provisions of the CRC apply during armed conflict, as there is no provision that allows derogation in 

times of armed emergency, as there are with other human rights instruments.48 The hierarchy of rights 

and the interaction between rights and needs of children during and after armed conflicts is the subject 

of discussion amongst aid actors and the international community.49 

¢ƘŜ 9¦Ωǎ ŎƻƳƳƛǘƳŜƴǘ ǘƻ ǇǊƻǘŜŎǘƛƴƎ ŎƘƛƭŘǊŜƴ ƛǎ ǳƴŘŜǊƭƛƴŜŘ ƛƴ ǘƘŜ 9¦ DǳƛŘŜƭƛƴes on the Rights of the Child,50 

adopted in 2007 and the more specific EU Guidelines on children affected by armed conflict, adopted in 

2003 and revised in 2008.51 

Concerning women, the Convention on the Elimination of Discrimination against Women (CEDAW) is the 

main specific legal instrument for the protection of women, complemented by a number of Security 

Council Resolutions on Women, Security and Peace, which provide a conflict-specific framework for 

protection, prior to, during, and in the aftermath of conflict.52 The participation of women in peace-

                                                           
42  Security Council Resolutions on Children in Armed Conflict: UNSC Resolution 1379 (2001) on the protection of 
children during peacekeeping operations; UNSCR 1460 (2003) endorǎŜŘ ŀƴ ΨŜǊŀ ƻŦ ŀǇǇƭƛŎŀǘƛƻƴΩ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƴƻǊƳǎ 
and standards for the protection of war-affected children; UNSCR 1539 (2004) condemned the use of child soldiers 
and asked UNSG to establish a monitoring mechanism; UNSCR 1612 (2005) on the establishment a monitoring and 
reporting mechanism on use of child soldiers; UNSCR 1882 (2009) including parties responsible for the killing and 
maiming and/or rape and other sexual violence against children in the list monitoring grave human rights violators 
όΨǎƘŀƳŜ ƭƛǎǘΩύΤ ¦b{/w мууу όнллфύ ƻƴ ŀŎǘǎ ƻŦ ǎŜȄǳŀƭ ǾƛƻƭŜƴŎŜ ŀƎŀƛƴǎǘ ŎƛǾƛƭƛŀƴǎ ƛƴ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘǎΤ ¦b{/w мффу όнлммύ 
calling peacekeeping missions to protect women and children from sexual violence during armed conflict; UNSCR 
2068 (2012) on the imposition of sanctions against armed groups persistently violating rights of children; UNSCR 
2143 (2014) on preventative training for militaries, police and peacekeepers in child protection and UNSCR 2225 
(2015) adding parties abducting children during armed conflict to list monitoring grave human rights violators. 
43 Art. 2 CRC. 
44 Art. 3 CRC. 
45 Art. 6 CRC. 
46 Art. 12 CRC. 
47 Article 38 CRC specifically addresses the issue of protecting children in times of armed conflict and Article 39 
related to the post-conflict care of children, namely rehabilitation and reintegration of children who have been 
victims of armed conflict. 
48 For instance Art. 4 ICCPR. 
49 Rachel Harvey, Children and Armed Conflict. A guide to international and humanitarian law (2003), 
<http://www.essex.ac.uk/armedcon/story_id/000911.pdf>, accessed 10 September 2015, 13. 
50 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ9¦ DǳƛŘŜƭƛƴŜǎ ŦƻǊ ǘƘŜ tǊƻƳƻǘƛƻƴ ŀƴŘ tǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜ wƛƎƘǘǎ ƻŦ ǘƘŜ /ƘƛƭŘΩΣ 
(2007), <http://www.consilium.europa.eu/uedocs/cmsUpload/16031.07.pdf>, accessed 10 September 2015. 
51 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ¦ǇŘŀǘŜ ƻŦ ǘƘŜ DǳƛŘŜƭƛƴŜǎ ƻƴ /ƘƛƭŘǊŜƴ ŀƴŘ !ǊƳŜŘ /ƻƴŦƭƛŎǘΩ όнллуύΣ 
<http://eeas.europa.eu/human_rights/child/ac/docs/eu_guidelines_children_armed_conflict_en.pdf>, accessed 10 
September 2015. 
52 Security Council Resolutions on Women, Peace and Security: UNSCR 1325 (2000) on women, peace and security 
and the incorporation of a gender perspective into peacekeeping missions; UNSCR 1327 (2000) on the role of women 
in conflict prevention and resolution and peacebuilding; UNSCR 1366 (2001) on DDR in UN peacekeeping and 
peacebuilding mandates; UNSCR 1408 (2002)  on civil society initiatives in the región, particularly gender-focus 

http://www.essex.ac.uk/armedcon/story_id/000911.pdf
http://www.consilium.europa.eu/uedocs/cmsUpload/16031.07.pdf
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building and post-conflict processes, and in political and public life, is receiving increasing attention. The 

protection of women against trafficking and threats against personal safety are also key issues of concern, 

in relation to women. 

With regard to the protection of refugees and IDPs, IHRL has contributed to the development of policies 

for IDPs, who are not afforded protection under IRL. The main rights guaranteed under IHRL in relation to 

forcibly displaced people, are freedom of movement and the frŜŜŘƻƳ ǘƻ ŎƘƻƻǎŜ ƻƴŜΩǎ ǊŜǎƛŘŜƴŎŜ. 

Indigenous peoples rights to land and to self-determination are amongst the most threatened human 

rights of IDPs in situations of conflict.  

Table I - 1 : Purposes and key provisions of International Human Rights Law (IHRL) 53  

 
 
Purpose and 
applicability 

Á Protection of all persons (individuals or groups of individuals) under the 
State´s territory and/or jurisdiction in all situations, regardless of 
citizenship, against abuse of power of State authorities or failure by State 
authorities to ensure human rights. 

Á Operates in peace time and during armed conflict, crisis and disaster 
settings. 

Á Applies to States (obligation to act in a certain way or to refrain from 
certain acts) and confers rights to individuals. 

Á Wide range of enforcement mechanisms. 
Á Dependent on State ratification . 

 
 
 
 
 
 
 
 
 
 
Key sources of law 

Á Treaties 
- International Covenant on Civil and Political Rights (ICCPR) 1966 
- International Covenant on Economic, Social and Cultural Rights 

(ICESCR) 1966. 
- Convention on the Prevention and Punishment of Genocide (1948) 
- Convention on the Elimination of Discrimination against Women 

(CEDAW), 1979 
- Convention on the Elimination of All Forms of Racial Discrimination 

(CERD) (1965). 
- Convention against Torture and Other Cruel, Inhuman or  Degrading 

Treatment or Punishment (1984). 
- Convention on the Rights of the Child (1989). 

                                                           
initiative, and their contribution towards regional peace. ; UNSCR 1820 (2008) on sexual violence in conflict and post-
conflict situations and asking the Secretary-General for a report with information on the systematic use of sexual 
violence in conflict areas and proposals to minimize the prevalence of such acts; UNSSCR 1888 (2009) strengthing 
efforts to end sexual violence against women and children in armed conflict; UNSCR 1889 (2009) to ensure that 
ǿƻƳŜƴΩǎ ǇǊƻǘŜŎǘƛƻƴ ŀƴŘ ŜƳǇƻǿŜǊƳŜƴǘ ƛǎ ǘŀƪŜƴ ƛƴǘƻ ŀŎŎƻǳƴǘ ŘǳǊƛƴƎ Ǉƻǎǘ-conflict needs assessment and planning; 
UNSCR 1960 (2010) establishing a monitoring, analysis and reporting mechanism on conflict-related sexual violence; 
¦b{/w нмлс όнлмоύ ƻƴ ŀŎŎƻǳƴǘŀōƛƭƛǘȅ ŦƻǊ ǇŜǊǇŜǘǊŀǘƻǊǎ ƻŦ ǎŜȄǳŀƭ ǾƛƻƭŜƴŎŜ ƛƴ ŎƻƴŦƭƛŎǘ ŀƴŘ ǎǘǊŜǎǎƛƴƎ ǿƻƳŜƴΩǎ ǇƻƭƛǘƛŎŀƭ 
and economic empowerment; UNSCR 2122 (2013) addressing persistent gaps in the implementation of the women, 
peace and security agenda. 
53 Table I.1. is partly based on Huma Haider, International legal frameworks for humanitarian action: Topic guide 
(Birmingham, UK: GSDRC, University of Birmingham, 2013) <http://www.gsdrc.org/docs/open/ILFHA.pdf> 

accessed 20 April 2015. 

http://www.gsdrc.org/docs/open/ILFHA.pdf
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- International Convention for the Protection of All Persons from 
Enforced Disappearance (2006). 

- Convention on the Rights of Persons with Disabilities (2006) 
Á Customary international human rights law.  
Á General principles of law: jus cogens norms. 
Á Judicial decisions and teachings: various decisions by human rights bodies 

(treaty implementing bodies); the International Court of Justice (ICJ) 
Á Supplementary non-binding soft law: Guidelines and resolutions from the 

UN Security Council and the General Assembly. 

 
 
 
Key provisions 

Á States assume obligations and duties under IHRL to respect, to protect 
and to fulfil human rights. 

Á Human rights are interrelated, interdependent, and indivisible. 
Á Human rights are classified into civil and political rights; economic, social 

and cultural rights; and the contested category of collective rights. 
Á There are a number of human rights protected under IHL. 
Á Allows States to derogate from certain civil and political in situations of 

emergency (Article 4 ICCPR). 

 
Current challenges 

Á Accountability of non-state actors for human rights violations, 
particularly in exercise government-like functions. 

Á 5ŜōŀǘŜ ƻǾŜǊ ǘƘŜ ŎƻƭƭŜŎǘƛǾŜ ŘƛƳŜƴǎƛƻƴ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ όΨǘƘƛǊŘ ƎŜƴŜǊŀǘƛƻƴ 
ƻŦ ǊƛƎƘǘǎΩύ 

Protection of vulnerable groups 

Children 

 
 
Additional sources 

Á Convention on the Rights of the Child 
Á ILO Convention 182 (1999) 
Á Security Council Resolutions on Children in Armed Conflict 
S/RES/1261(1999); S/RES/1314(2000); S/RES/1379(2001); 
S/RES/1460(2003); S/RES/1539(2004); S/RES/1612(2005); 
S/RES/1882(2009); S/RES/1998(2011); S/RES/2068(2012); 
S/RES/2143(2014); S/RES/2225(2015). 

 
Key issues 

Á The main guiding principles are non-discrimination (Article 2 CRC), the 
best interests of the child (Article 3 CRC), the right to life, survival and 
development (Article 6 CRC), and the right to participation (Article 12 
CRC). 

Women 

 
 
 
 
Additional sources 

Á Convention on the Elimination of Discrimination against Women 
(CEDAW) (1979). 

Á CEDAW Committee General Recommendation No. 30 on women in 
conflict prevention, conflict and post-conflict situations (2013). 

Á Protocol to Prevent, Suppress and Punish Trafficking in Persons 
Especially Women and Children, supplementing the United Nations 
Convention against Transnational Organized Crime (2000). 

Á Security Council Resolutions on Women, Peace and Security 
S/RES/1325(2000); S/RES/1327(2000); S/RES/1366(2001); 
S/RES/1408(2002); S/RES/1820(2008); S/RES/1888(2009); 
S/RES/1889(2009); S/RES/1960(2010); S/RES/2106(2013); S/RES/2122(2013) 
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Key issues 

Á Special protection of women, especially against sexual violence and 
trafficking and threats against personal safety.  

Á Enhancement of women participation in peace-building and post-
conflict, and political and public life.  

Refugees and IDPs 

Additional sources Á Guiding Principles on Internal Displacement (1998) 
Á Human Rights Committee, General Comment 27, Freedom of 

movement (Art.12) 

 
 
 
Key issues 

Á IHRL has contributed to the development of policies for IDPs, who are not 
afforded protection under IRL. 

Á Freedom of movement (Article 12 ICCPR) outlaws forced displacement 
other than on exceptional grounds.  

Á Freedom to ŎƘƻƻǎŜ ƻƴŜΩǎ ǊŜǎƛŘŜƴŎŜΣ ŦǊŜŜŘƻƳ ŦǊƻƳ ŀǊōƛǘǊŀǊȅ ƛƴǘŜǊŦŜǊŜƴŎŜ 
ƛƴ ƻƴŜΩǎ ƘƻƳŜΣ ŀƴŘ ǘƘŜ ǊƛƎƘǘ ǘƻ ƘƻǳǎƛƴƎΦ 

Indigenous peoples 

 
 
Additional sources 

Á International Convention on the Elimination of All Forms of Racial 
Discrimination (1965). 

Á ILO Indigenous and Tribal Peoples Convention No. 169 (1979). 
Á /w/ /ƻƳƳƛǘǘŜŜ DŜƴŜǊŀƭ /ƻƳƳŜƴǘ bƻΦ мм ΨLƴŘƛƎŜƴƻǳǎ /ƘƛƭŘǊŜƴ ŀƴŘ ǘƘŜƛǊ 
wƛƎƘǘǎ ǳƴŘŜǊ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΩ όнллфύ. 

Key issues Á Indigenous rights to land and to self-determination are most threatened. 

2. International Humanitarian Law  

a)  Purpose and applicability  

IHL is a set of rules which seek to limit the effects of armed conflict by striking a balance between military 

necessity and humanity. This set of rules is aimed at protecting persons who do not take part in hostilities 

and restricts the means and methods of warfare. Unlike IHRL which applies at all times, IHL only operates 

in armed conflict. Despite the prohibition of the threat and the use of force in the United Nations 

Charter,54 IHL applies to all parties in armed conflict ς regardless of who has started and for what reason.55  

From a legal point of view, in order to determine whether IHL applies to situations of violence, it is 

necessary to determine as a precondition whether the situation amounts tƻ ŀƴ ΨŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩΦ56 The IHL 

framework can be divided into two sub-categories or typologies, as it has been generally contented by 

                                                           
54 United Nations Charter Article 2, paragraph 4. 
55 IHL is part of ius in bello (the law of how force may be used), as opposed to ius ad bellum (the law on the 
legality of the use of force). On this distinction see Carmen Márquez Carrasco, Problemas actuales sobre la 
prohibición del recurso a la fuerza en Derecho Internacional (Tecnos 1998) 14-18. 
56 On ǘƘŜ ŘƛŦŦƛŎǳƭǘƛŜǎ ŀǊƻǳƴŘ ǘƘŜ ƭŜƎŀƭ ƴƻǘƛƻƴ ƻŦ ΨŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩ ǎŜŜ 5ŜƭƛǾŜǊŀōƭŜ млΦм Cw!a9Φ 
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scholarly doctrine:57 international armed conflict (IAC) and non-international armed conflict (NIAC).58 The 

changing character of armed conflicts evidenced since the 1990s in the ΨƴŜǿ ǿŀǊǎΣΩ has altered the simple 

division into these two types of armed conflicts.59 The majority of current ŀǊƳŜŘ ŎƻƴŦƭƛŎǘǎ ŀǊŜ ΨƳƛȄŜŘ 

ŎƻƴŦƭƛŎǘǎΩκƛƴǘŜǊƴŀƭΣ ǿƘƛŎƘ ŀǊŜ ƴƻǘ ƭƛƳƛǘŜŘ ǘƻ ŀ ǎǇŜŎƛŦƛŎ region or territory of a single State, but occur in 

ΨƛƴǘŜǊƴŀǘƛƻƴŀƭ ǎǇŀŎŜΩ.60 

IHL works on the premise of equality of belligerents in an armed conflict, while IHRL has been constructed 

around the relationship between the State and the individual. It is precisely the rule of equality between 

belligerents that distinguishes an armed conflict, where IHL applies, from a crime, to which criminal law 

and human rights rules on law enforcement are applicable.61  

With regards to its scope of protection, States have both positive and negative obligations under IHL and 

States can be responsible for a violation of its norms through action, omission or inadequate action, similar 

to human rights law. In IHL, States are specifically obliged to protect and to ensure respect.62 In certain 

ŀǎǇŜŎǘǎΣ ŀ {ǘŀǘŜΩǎ ƻōƭƛƎŀǘƛƻƴ ǳƴŘŜǊ LI[ ŦǳƴŎǘƛƻƴǎ ǎƛƳƛƭŀǊƭȅ ǘƻ ƘǳƳŀƴ ǊƛƎƘǘǎ ŘǳǘƛŜǎΥ ƛƴ ǇŀǊǘƛŎǳƭŀǊ ǘƘŜ 

prohibitions of for example; physical and moral coercion exercised against protected civilians and 

prisoners of war; violence directed against persons taking no active part in the hostilities; the requisition 

of foodstuffs and hospitals in occupied territories; attacks against indispensables for the survival of the 

civilian population.63 

                                                           
57 See Marko Milanovic and Vidan Haadzi-±ƛŘŀƴƻǾƛŎΣ Ψ! ¢ŀȄƻƴƻƳȅ ƻŦ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩ ƛƴ bƛƎŜƭ 5Φ ²ƘƛǘŜ ŀƴŘ /ƘǊƛǎǘƛŀƴ 
Henderson (eds.) Research Handbook on International Conflict and Security Law (Edward Elgar 2013), 256-314; Dapo 
!ƪŀƴŘŜΣ Ψ/ƭŀǎǎƛŦƛŎŀǘƛƻƴ ƻŦ !ǊƳŜŘ /ƻƴŦƭƛŎǘǎΥ wŜƭŜǾŀƴǘ [ŜƎŀƭ /ƻƴŎŜǇǘǎΩ ƛƴ 9ƭƛȊŀōŜǘƘ ²ƛƭƳƘǳǊǎǘ όŜŘΦύ International Law 
and the Classification of Conflicts (Oxford University Press 2012) 32-79; DietricƘ {ŎƘƛƴŘƭŜǊΣ Ψ¢ƘŜ 5ƛŦŦŜǊŜƴǘ ¢ȅǇŜǎ ƻŦ 
!ǊƳŜŘ /ƻƴŦƭƛŎǘ !ŎŎƻǊŘƛƴƎ ǘƻ ǘƘŜ DŜƴŜǾŀ /ƻƴǾŜƴǘƛƻƴǎ ŀƴŘ tǊƻǘƻŎƻƭǎΩ όмфтфύ ǾƻƭΦ мсо LL wŜŎǳŜƛƭ ŘŜǎ /ƻǳǊǎ ŘŜ 
ƭΩ!ŎŀŘŜƳȅ ŘŜ 5Ǌƻƛǘ LƴǘŜǊƴŀǘƛƻƴŀƭ мптΦ 
58 L/w/Σ ΨhǇƛƴƛƻƴ ǇŀǇŜǊΥ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨƛƴǘŜǊƴŀǘƛƻƴŀƭΩ ŀƴŘ Ψƴƻƴ-internationaƭ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩ ƛƴ LƴǘŜǊƴŀǘƛƻƴŀƭ 
IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΩ όaŀǊŎƘ нллуύ ғhttp://www.icrc.org/eng/assets/files/other/opinion-paper-armed-conflict.pdf>, 
accessed 20 May 2015. 
59See Deliverable 10.1 FRAME Project, 23. 
60WŜŘ hŘŜǊƳŀǘǘΣ ΨbŜǿ ²ŀǊǎΩ ŀƴŘ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭκbƻƴ-international Armed Conflict Dichotomy, 
<http://www.isisc.org/dms/images/stories/PDF/Paper%20Odermatt.pdfhttp://www.isisc.org/dms/images/stories/
PDF/Paper%20Odermatt.pdfhttp://www.isisc.org/dms/images/stories/PDF/Paper%20Odermatt.pdfhttp://www.isi
sc.org/dms/images/stories/PDF/Paper%20Odermatt.pdf> accessed 15 July 2015. 
61OHCHR, Report on International Legal Protection of Human Rights in armed conflict, 2011, 5. 
<http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf> accessed 2 April 2015. 
62OHCHR, Report on International Legal Protection of Human Rights in armed conflict, 2011, 17 
<http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf> accessed 2 April 2015; Rule 144, List 
of Customary Rules of International Humanitarian Law, in: Jean-Marie Henckaerts (2007), 210; Art. 1 common to 
the GCs, Art. 1 AP I, Art. 1 AP III. 
63 Rules 53-56 ςJean-Marie Henckaerts, (2007), 203; Rules 88 -105 - idem, 206 ff. 

http://www.icrc.org/eng/assets/files/other/opinion-paper-armed-conflict.pdf
http://www.isisc.org/dms/images/stories/PDF/Paper%20Odermatt.pdf
http://www.isisc.org/dms/images/stories/PDF/Paper%20Odermatt.pdf
http://www.isisc.org/dms/images/stories/PDF/Paper%20Odermatt.pdf
http://www.isisc.org/dms/images/stories/PDF/Paper%20Odermatt.pdf
http://www.isisc.org/dms/images/stories/PDF/Paper%20Odermatt.pdf
http://www.isisc.org/dms/images/stories/PDF/Paper%20Odermatt.pdf
http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf
http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf
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b) Key sources and provisions 

Similarly to IHRL, IHL is based on a variety of binding treaties,64 as well as customary international 
humanitarian law and non-binding instruments.65  IHL treaties do not contain treaty-specific enforcement 
mechanisms in the same way as some IHRL treaties.  

As opposed to IHRL, IHL is formulated as objective rules of conduct for States and armed groups and 

generally does not confer rights upon the individual. However, some rules are framed as subjective rights, 

in particular fundamental guarantees for all persons in the control of a party to the conflict and rules in 

non-international armed conflicts (NIACs).66 Despite its nuances of formulation, IHL may be considered to 

ǇǊƻǘŜŎǘ ǘƘŜ ΨƘŀǊŘ ŎƻǊŜΩ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ŘǳǊƛƴƎ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘ. Both treaties and customary IHL stipulate 

an obligation on States to take precautionary measures, to the maximum extent feasible, to protect 

civilian population, for instance by endeavoring to keep military objectives and combatants away from 

densely populated areas.67 In order to fulfill its obligations, States must care for the wounded and sick, 

shelter prisoners, or, as an occupying power, must to the fullest extent of the means available to it, ensure 

food and medical supplies, public health and hygiene, in the territory it occupies. 

c) Challenges 

The legal framework of IHL is characterised by the principles of distinction and proportionality. Considered 

as an expression of customary international law, the principle of distinction, specified in Article 48 of the 

Additional Protocol (AP) 1 to the Geneva Conventions (GC), related to the victims of international armed 

conflicts, states that ΨǘƘŜ Parties to the conflict shall at all times distinguish between the civilian population 

and combatants and between civilian objects and military objectives and accordingly shall direct their 

                                                           
64 The main instruments are: The Hague Regulations respecting the Laws and Customs of War on Land, the Geneva 
Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field; the 
Geneva Convention (II) for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of the 
Armed Forces at Sea, the Geneva Convention (III) relative to the Treatment of Prisoners of War, the Geneva 
Convention (IV) relative to the Protection of Civilian Persons in Time of War, the Protocol Additional the Geneva 
Conventions and relating to the Protection of Victims of International Armed Conflict (AP I), and the Protocol 
Additional to the Geneva Conventions and relating to the Protection of Victims of Non-International Armed 
Conflicts (AP II). The Hague Regulations are considered customary international law, the four Geneva Conventions 
are universally ratified. Many of the provisions contained in the Geneva Conventions and their Additional Protocols 
are considered customary international humanitarian law and applicable in any armed conflict. See overview in 
Jean-Marie Henckaerts, Ψ{ǘudy on customary international humanitarian law: a contribution to the understanding 
and respect for the rule of law in armed confƭƛŎǘΩΣ International Review of the Red Cross, (2007) 87(857) 198 ς 212. 
In addition, certain other treaties exist that deal with the production, use and stockpiling of certain weapons, i.e. 
the Convention on Cluster Munition. 
65 ICRC Study and Database on Customary International Humanitarian Law, <https:// www.icrc.org/en/war-and- 
law/ treaties-customary-law/customary-law> accessed 3 February 2015. 
66 OHCHR 2011, Report on International Legal Protection of Human Rights in armed conflict< 
http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf> accessed 2 April 2015, 15; e.g. the right 
to persons whose liberty has been restricted to receive individual or collective relief or the right of families to know 
the fate of their relatives. 
67 OHCHR 2001, Report on International Legal Protection of Human Rights in armed conflict, 18 
<http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf>, accessed 2 April 2015. 

https://www.icrc.org/en/war-and-law/treaties-customary-law/customary-law
https://www.icrc.org/en/war-and-law/treaties-customary-law/customary-law
http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf
http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf
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operations only against ώǘƘŜ ƭŀǘǘŜǊϐΩ.68 This principle of distinction aims at protecting the civilian population 

not taking part in hostilities, against the implications of hostilities and has to be respected in IAC as well 

as in NIAC. The violation of this principle of IHL might constitute a war crime, leading to individual criminal 

responsibility, within the ICL framework, and also under domestic criminal law.69  

Similar to Article 48 of the AP 1 to the GCs, Article 51 (5) b is also recognised as customary international 

law, which has to be respected in both IAC and NIAC. It covers the rule of proportionality directed at the 

avoidance of incidental loss of civilian life, injury to civilians, damage to civilian objects, or a combination 

thereof, which would be considered excessive in relation to the concrete and direct military advantage 

anticipated. Therefore, even if the rule of distinction is fulfilled, an attack may still be unlawful by causing 

unacceptable civilian harm. A violation of this rule might also lead to individual criminal responsibility for 

committing a war crime.70 The principle of proportionality complements the prohibition of indiscriminate 

attacks, even if it is difficult to demonstrate the recklessness of the attacking party. Hence, an assessment 

of the proportionality has to be made prior to the attack which demands an objective balancing between 

the expected possible loss of civilian lives and the concrete and direct military advantage.71 When it comes 

to the problem of what is excessive, no clear answer can be given. According to the Committee Established 

by the ICTY to Review the NATO Bombing Campaign Against the Federal Republic of Yugoslavia, this 

question has to be decided on a case by case basis,72 whereas the International Committee of the Red 

Cross (ICRC) declared that where there is doubt about the excessiveness of an attack, the interest of the 

civilian population should always be given priority.73 In regards to the use of certain weapons, 

international law attempts to outlaw them by treaty or to restrict their use if they are considered to cause 

in general, excessive harm to the civilian population.74  

For instance, concerning the use of explosive weapons or cluster munitions,75 if they are applied in, or 

close to, a densely populated area, it is likely to be a violation of the principle of proportionality, because 

of the afore mentioned aspect of inaccuracy and the wide-area effects of these particular weapons. The 

                                                           
68 Art. 52 (2) Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the protection of 
victims of international armed conflicts (Protocol I) (adopted 8 June 1977, entered into force 7 December 1978) 
UNTS vol. 1125, I-17512. 
69 As an example it can be cited a judgment of the ICTY concerning the use of Cluster Munitions against Zagreb in 
1995. The Tribunal asserted in this case that cluster munitions were incapable of hitting a specific target and 
therefore its unlawful use constituted a violation of the principle of distinction. 69 Stuart Casey-Maslen & Sharon 
²ŜƛƭƭΣ Ψ¢ƘŜ ǳǎŜ ƻŦ ǿŜŀǇƻƴǎ ƛƴ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩΣ ƛƴ {ǘǳŀǊǘ /ŀǎŜȅ-Maslen (ed.) Weapons under International Human 
Rights Law  (Cambridge University Press 2014) 262-263. 
70 Art. 85 (3)(b) AP I; Art. 8 (2)(b)(iv) ICC Statute. 
71 Alexander Breitegger, Cluster Munitions and International Law: Disarmament with a Human Face? (Routledge 
2012) 48. 
72 L/¢¸Σ ΨCƛƴŀƭ wŜǇƻǊǘ ǘƻ ǘƘŜ tǊƻǎŜŎǳǘƻǊ ōȅ ǘƘŜ /ƻƳƳƛǘǘŜŜ 9ǎǘŀōƭƛǎƘŜŘ ǘƻ wŜǾƛŜǿ ǘƘŜ b!¢h  
Bombing CaƳǇŀƛƎƴ !Ǝŀƛƴǎǘ ǘƘŜ CŜŘŜǊŀƭ wŜǇǳōƭƛŎ ƻŦ ¸ǳƎƻǎƭŀǾƛŀΩ http://www.icty.org/x/file/Press/nato061300.pdf, 
accessed 10 September 2015, para. 50. 
73 Yves Sandoz et al. (eds.), ICRC, Commentary on the Additional Protocols of June 1977 to the Geneva Conventions 
of 12 August 1949, para. 1980. 
74 Stuart Casey-aŀǎƭŜƴ ϧ {ƘŀǊƻƴ ²ŜƛƭƭΣ Ψ¢ƘŜ ǳǎŜ ƻŦ ǿŜŀǇƻƴǎ ƛƴ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩΣ ƛƴ {ǘǳŀǊǘ /ŀǎŜȅ-Maslen (ed.) Weapons 
under International Human Rights Law  (Cambridge University Press 2014) 264 -268. 
75 The Convention on cluster munitions even totally prohibits the use, transfer and stockpile of cluster munitions. 

http://www.icty.org/x/file/Press/nato061300.pdf
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issue of long-term implications for civilians and especially for children, caused by the high failure rate of 

accurate targeting of these weapons in conflict, should be taken into consideration in the proportionality 

assessment, which is however still subjected to debate.76  

If an attack triggers aggravated suffering, injury or destruction, it should be forbidden as long as it is not 

proportionally necessary for military reasons. Hence, an attack has to be essential, whereas military utility 

might not be sufficient to legitimate human suffering. Disarmament treaties can be considered a result of 

the intention to balance military necessity and the need to limit the use of weapons for the protection of 

humanity.77  

d)  Protection of vulnerable groups  

IHL grants general protection to civilians and special protection to certain groups. In this regard, specific 

provisions can be found in the Geneva Conventions and Additional Protocols78 and in the UN Security 

Council Resolutions addressing the special needs of children and women. Particularly relevant is the 

UNSCR 1612(2005) ǿƘƛŎƘ ƛŘŜƴǘƛŦƛŜǎ ǘƘŜ ǎƛȄ Ƴƻǎǘ ǎŜǊƛƻǳǎ Ǿƛƻƭŀǘƛƻƴǎ ƻŦ ŎƘƛƭŘǊŜƴΩǎ ǊƛƎƘǘǎ ƛƴ ǘƛƳŜǎ ƻŦ ŀǊƳŜŘ 

conflict.79 IƻǿŜǾŜǊΣ ŀ ǎƛƴƎƭŜ ŦƛȄŜŘ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨŎƘƛƭŘǊŜƴΩ ŘƻŜǎ ƴƻǘ Ŝxist, instead a variable level of 

protection according to different age thresholds is in existence.80 In addition to the protection provided 

for children as victims or witnesses of armed conflict, the Additional Protocols to the Geneva Conventions 

prohibits the recruitment and use of children in armed conflict under the age of 15,81 and awards special 

treatment to captured child combatants.82  

At EU level, the EU guidelines on the protection of children affected by armed conflict together with other 

EU guidelines on relevant areas of action for the work of CSDP operations and missions, provide a 

ŎƻƳǇǊŜƘŜƴǎƛǾŜ ŦǊŀƳŜǿƻǊƪ ŦƻǊ ǘƘŜ ǊŜŀƭƛǎŀǘƛƻƴ ƻŦ ǘƘŜ 9¦Ωǎ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇǊƛƻǊƛǘȅ ŦƻǊ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ŎƘƛƭŘǊŜƴ 

ǘƘǊƻǳƎƘ 9¦Ωǎ ŎǊƛǎƛǎ ƳŀƴŀƎŜƳŜƴǘ ŀŎǘƛƻƴǎΦ83 

                                                           
76 Alexander Breitegger, Cluster Munitions and International Law: Disarmament with a Human Face? (Routledge 
2012) 48-49. 
77 ICRC Study and Database on Customary International Humanitarian Law, <https:// www.icrc.org/en/war-and- 
law/ treaties-customary-law/customary-law> accessed 3 February 2015. 
78 Special protection for children is provided under Art. 77 API (IACs) and Art. 4 APII (NIACs). 
79 UNSCR 1612 (2005) on the establishment a monitoring and reporting mechanism on use of child soldiers. 
80 The general age for children protection is 15 years, both under IHL and Art. 38 CRC. The age of 18 is established in 
the Genocide Convention and Art. 18 API on the recruitment of children. New-born babies are assimilated to the 
wounded or sick for the purposes of Art . 8 API . Children under the age of seven are granted special protection 
under the scope of protection fo rmother with dependent children. Art. 24 GC IV requires the identification all 
children under 12 years. See José Luis Rodríguez-Villasante y Prieto, La protección del niño en los conflictos armados 
por el Derecho Internacional Humanitario. Los niños soldados (2011) no. 5, Anuario de la Facultad de Derecho de la 
Universidad Autónoma de Madrid, <http://www.uam.es/otros/afduam/pdf/15/Jose%20Luis%20Rgez.pdf>, 
accessed 15 September 2015, 222. 
81 Art. 77 API and 4(3)(c) APII. 
82 Art. 77(3) API and Art. 4 (3)(d)APII. 
83 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ¦ǇŘŀǘŜŘ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ DǳƛŘŜƭƛƴŜǎ ƻƴ ǇǊƻƳƻǘƛƴƎ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ 
ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩΣ 
<http://eurlex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:52009XG1215%2801%29&from=EN>, accessed 10 

https://www.icrc.org/en/war-and-law/treaties-customary-law/customary-law
https://www.icrc.org/en/war-and-law/treaties-customary-law/customary-law
http://www.uam.es/otros/afduam/pdf/15/Jose%20Luis%20Rgez.pdf
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Women also receive special attention under IHL, however this category raises the question on whether 

women are more vulnerable than men in situations of armed conflict. Men are generally at greater risk of 

being detained, wounded or killed due to their potential or actual role as military opponents while women 

and girls are much more exposed to sexual violence. Therefore, under IHL, only in specific situations or 

based on specific factors, can women be considered as particularly vulnerable and in need of special 

protection.84 The Geneva Conventions and its Additional Protocols offer special protection particularly 

against sexual violence, which can amount to a method of warfare under certain circumstances.85 

Pregnant women and mothers of young children are also entitled to particular care.86 As with children, 

specific provisions on the treatment of women in detention, address their particular needs under these 

circumstances.87 

The EU has also set out a common approach to the implementation of UNSC Resolutions 1325 and 1820 

to ŜƴǎǳǊŜ ǘƘŀǘ ǘƘŜ 9¦Ωǎ ŜȄǘŜǊƴŀƭ ŀŎǘƛƻƴǎ ŀǊŜ ǎƘŀǇŜŘ ǘƻ ǇǊƻǘŜŎǘ ǿƻƳŜƴ ŦǊƻƳ ǾƛƻƭŜƴŎŜΣ ǇŀǊǘƛŎǳƭŀǊƭȅ ƛƴ ǘŜǊƳǎ 

of prevention and in response to sexual and gender-based violence.88 

Conflict-related protection is afforded to forcibly displaced persons, particularly relevant in the case of 

IDPs as they are not covered by IRL. Parties to an armed conflict may not displace civilians unless for the 

security of the civilians involved or because imperative military reasons so demand.89 In any event 

displaced persons have a right to voluntary return as soon as the reasons for their displacement cease to 

exist.90  

                                                           
{ŜǇǘŜƳōŜǊ нлмрΤ /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ ΨDǳƛŘŜƭƛƴŜǎ ǘƻ 9¦ ǇƻƭƛŎȅ ǘƻǿŀǊŘǎ ǘƘƛǊŘ ŎƻǳƴǘǊƛŜǎ ƻƴ ǘƻǊǘǳǊŜ ŀƴŘ 
ƻǘƘŜǊ ŎǊǳŜƭΣ ƛƴƘǳƳŀƴ ƻǊ ŘŜƎǊŀŘƛƴƎ ǘǊŜŀǘƳŜƴǘ ƻǊ ǇǳƴƛǎƘƳŜƴǘ όŀƴ ǳǇŘŀǘŜ ƻŦ ǘƘŜ ƎǳƛŘŜƭƛƴŜǎύΩΣ 
<http://eeas.europa.eu/human_rights/guidelines/torture/docs/20120626_guidelines_en.pdf>, accessed 10 
{ŜǇǘŜƳōŜǊ нлмрΤ /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ ΨDǳƛŘŜƭƛƴŜǎ ƻƴ tǊƻǘŜŎǘƛƻƴ ƻŦ /ƛǾƛƭƛŀƴǎ ƛƴ /{5t aƛǎǎƛƻƴǎ ŀƴŘ 
hǇŜǊŀǘƛƻƴǎΩΣ ғƘǘǘǇΥκκǊŜƎƛǎǘŜǊΦŎƻƴǎƛƭƛǳƳΦŜǳǊƻǇŀΦŜǳκŘƻŎκǎǊǾΚƭҐ9bϧŦҐ{¢҈нлмолпт҈нлнлм0%20INIT>, accessed 3 
{ŜǇǘŜƳōŜǊ нлмрΤ /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ ΨDŜƴŜǊƛŎ {ǘŀƴŘŀǊŘǎ ƻŦ .ŜƘŀǾƛƻǳǊ ŦƻǊ 9{5t hǇŜǊŀǘƛƻƴǎΩΣ 
<http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%208373%202005%20REV%203>, accessed 10 September 
2015. 
84 L/w/Σ Ψ²ƻƳŜƴ ƛƴ ǿŀǊΥ ŀ ǇŀǊǘƛŎǳƭŀǊƭȅ ǾǳƭƴŜǊŀōƭŜ ƎǊƻǳǇΚΩ όнллтύΣ 
<https://www.icrc.org/eng/resources/documents/feature/2007/women-vulnerability-010307.htm>, accessed 16 
September 2015. 
85 Art. 27 GC IV and UN Security Council, Security Council resolution 1820 (2008) [on acts of sexual violence against 
civilians in armed conflicts], 19 June 2008, S/RES/1820 (2008), <http://www.refworld.org/docid/485bbca72.html>, 
accessed 16 September 2015. 
86 Art. 16, 17, 18, 21, 22, 23, 38, 50, 89, 91 and 127 GC IV; Ar. 70(1) and 76(2) AP I. 
87 Art. 14 GC III. 
88 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ/ƻƳǇǊŜƘŜƴǎƛǾŜ ŀǇǇǊƻŀŎƘ ǘƻ ǘƘŜ 9¦ ƛƳǇƭŜƳŜƴǘation of the United Nations 
{ŜŎǳǊƛǘȅ /ƻǳƴŎƛƭ wŜǎƻƭǳǘƛƻƴǎ монр ŀƴŘ мунл ƻƴ ǿƻƳŜƴ ǇŜŀŎŜ ŀƴŘ ǎŜŎǳǊƛǘȅΩ όнллуύ мрстмκмκлуΣ 
<http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2015671%202008%20REV%201>, accessed 15 
September 2015. 
89 Art. 47 and 49 GC IV. 
90 Art. 49 GC IV. 

https://www.icrc.org/eng/resources/documents/feature/2007/women-vulnerability-010307.htm
http://www.refworld.org/docid/485bbca72.html
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2015671%202008%20REV%201
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Table I - 2 :  Purposes and key provisions of International Humanitarian Law (IHL) 91 

 
 
Purpose and 
applicability 

Á Seeks to limit the effects of armed conflict by protecting persons who are 
not or no longer participating in the hostilities and restricts the means 
and methods of warfare. 

Á Operates in situations of armed conflict. 
Á Applies to all parties to a conflict (equality between the belligerents). 

 
 
 
Key sources of law 

Á Treaties. 
- Hague Regulations (1907) 
- The four Geneva Conventions (1949) 
- Additional Protocols to the Geneva Conventions I and II (1977) 
- Other international treaties regulate the conduct of armed hostilities 

and impose limitations on the use of certain weapons.  
Á Customary international humanitarian law.  
Á General Principles of law, ius cogens norms. 
Á Judicial decisions and teachings. 

 
 
 
 
 
Key provisions 

Á Principle of distinction  
Á Principle of proportionality (Article 51 (5) b) AP I) 
Á Principle of necessity and human treatment (Article 27 GC IV) 
Á Obligation of States to respect and protect humanitarian relief personnel. 
Á Obligation of occupying powers to provide for the welfare of the 

population in the occupied territory. 
Á Rules on access to affected population and delivery of humanitarian 

assistance in international armed conflict. 
Á Principles of non-discrimination and positive measures concerning 

vulnerable groups. 

 
 
 
 
Current challenges 

Á Respect of IHL norms by peacekeeping and peace enforcement 
operations. 

Á IHL applicability to non-state armed groups. 
Á Requirement of consent of State parties to undertake relief actions. 
Á Different provisions applied to international (GCs and AP I) and non-

international armed conflicts. (Common article 3 and AP II) 
Á Difficulties in the practical application of IHL principles of proportionality 

and distinction. 
Á Choice of weapons and new weapon technologies. 

Protection of vulnerable groups 

Children 

 
 
 
Additional sources 

Á Geneva Conventions of (1949) and its Additional Protocols (1977) 
- GC III: Articles 16, 49. 
- GC IV: Articles 14, 16, 17, 18, 21, 22, 23, 24, 25, 25, 26, 27(2), 38, 49, 

50, 51, 68, 76, 81, 82, 85, 89, 91, 94, 119, 127, 132, 136 to 140 
- AP I: 8, 53, 70, 74, 75, 76, 77, 78. 
- AP II: 4, 5, 6. 

Á Security Council Resolutions on Children in Armed Conflict: 

                                                           
91 Table I.2 is partly based on Huma Haider, International legal frameworks for humanitarian action: Topic guide 
(Birmingham, UK: GSDRC, University of Birmingham, 2013) <http://www.gsdrc.org/docs/open/ILFHA.pdf> 

accessed 20 April 2015. 

http://www.gsdrc.org/docs/open/ILFHA.pdf
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S/RES/1261(1999); S/RES/1314(2000); S/RES/1379(2001), 
S/RES/1460(2003); S/RES/1539(2004); S/RES/1612(2005); 
S/RES/1882(2009); S/RES/1998(2011); S/RES/2068(2012); 
S/RES/2143(2014); S/RES/2225(2015). 

 
 
 
 
Key issues 

Á Children affected by armed conflict are entitled to special care and 
protection (Article 23, 24, 38, 50, 76 and 77 GC IV; Article 70 and 77 AP I; 
Article 4(3) AP II) 

Á Recruitment of children (Article 77(2) API, 4(3) AP II and 38 CRC) 
Á Reintegration of children affected by armed conflict (Paris Principles and 

Article 39 CRC) 
Á Killing or maiming of children (Common Article 3 GCs) 
Á Rape and other grave sexual abuse of children. (Article 77(1) AP I and 37 

CRC) 
Á Attacks against school and hospitals (Article 48 AP I) 
Á Abduction of children (Article 35 CRC) 
Á Denial of humanitarian access for children (Article 23 GC IV) 

Women 

 
 
 
 
 
Additional sources 

Á Geneva Conventions of (1949) and its Additional Protocols (1977) 
- GC I: Articles 3, 12 
- GC II: Articles 3, 12 
- GC III: Articles 3, 14, 16, 25(4), 29, 49, 88(2), 3, 97(4), 108(2) 
- GC IV: Articles 3, 14(1), 16, 17, 21, 22(1), 23(1), 27(2), 38(5), 50(5), 

76(4), 85(4), 89(5), 91(2), 97/4, 98(2), 119(2), 124(3), 127(3), 132(2) 
- AP I: Articles 8(a), 70(1), 75(1), 75(5), 76 
- AP II: Articles 4(2)e, 5(2)a, 6(4) 

Á Security Council Resolutions on Women, Peace and Security 
S/RES/1325(2000); S/RES/1327(2000); S/RES/1366(2001); 
S/RES/1408(2002); S/RES/1820(2008); S/RES/1888(2009); 
S/RES/1889(2009); S/RES/1960(2010); S/RES/2106(2013); S/RES/2122(2013) 

 
 
 
 
Key issues 

Á Women affected by armed conflict are entitled to special protection 
(Article 12(4) GC I; Article 12(4) GC II; Articles 14 and 15 GC IV) including 
relief aid. (Article 23 GCIV; Art. 70(1) AP I)  

Á Particular care for pregnant women and mothers of young children 
(Articles 16, 17, 18, 21, 22, 23, 38, 50, 89, 91 and 127 GC IV; Article 70(1) 
and 76(2) AP I) 

Á Special protection from sexual violence (Art. 27 GC IV) 
Á Special treatment for women deprived of their freedom. Art. 14 GC III 
Á Sexual violence has been recognized as a method of warfare under 

certain circumstances (S/RES/1820(2008) and by judicial decisions of 
International Criminal Courts 

Refugees and IDPs 

 
Additional sources 

Á Geneva Conventions of (1949) and its Additional Protocols (1977)  
- GC IV: Articles 44, 45, 49, 70 
- AP I: Articles 73, 85 
- AP II: Article 17 

 
 

Á Different conflict-related protection afforded to refugees (IHL and 
International Refugee Law) and IDPs (IHL). 
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Key issues 

Á Additional protection for displaced persons is provided by the GCs with 
respect for family unity. (Article 49 GC IV) 

Á Parties to an armed conflict may not displace the civilian unless for the 
security of the civilians involved or imperative military reasons so 
demand. (Article 47 and 49 GC IV) 

Á Occupying powers have the duty to protect and provide aid. (Article 49 
GC IV) 

Á States may not deport or transfer parts of their own civilian population 
into a territory it occupies. (Article 49 GC IV) 

Á Displaced persons have a right to voluntary return as soon as the reasons 
for their displacement cease to exist. (Article 49 GC IV) 

Á Humanitarian assistance shall take into consideration the specific needs 
of displaced women, children, disabled or elderly. (Article 78 AP I) 

Á  Ψ{ŀŦŜǘȅ ȊƻƴŜǎΩ ŀƴŘ ΨǎŀŦŜ ŀǊŜŀǎΩ ŀǊŜ ŜǎǘŀōƭƛǎƘŜŘ ǘƻ ǇǊƻǘŜŎǘ ŀƴŘ ǇǊƻǾƛŘŜ 
humanitarian assistance to vulnerable civilian population while 
ΨƴŜǳǘǊŀƭƛsŜŘ ȊƻƴŜǎΩ ƻǊ ΨŘŜƳƛƭƛǘŀǊƛȊŜŘ ȊƻƴŜǎΩ ǊŜǉǳƛǊŜ ǘƘŜ ŎƻƴǎŜƴǘ ƻŦ ǘƘŜ 
belligerent parties are expressly protected by IHL rules. 
 

Indigenous peoples 

Additional sources Á No specific reference to indigenous people in the main IHL legal 
instruments. 

 
 
Key issues 

Á LƴŘƛƎŜƴƻǳǎ ǇŜƻǇƭŜǎΩ ŎƻƴƴŜŎǘƛƻƴ ǿƛǘƘ ǘƘŜ ƭŀƴŘ ƛƴŎǊŜŀǎŜǎ ǘƘŜ ŘŜƎǊŜŜ ƻŦ 
vulnerability in the event of forced displacement and severe damage to 
the natural environment. 

Á Intersection between gender and ethnicity: sexual violence against 
indigenous women and girls. 

3. International Refugee Law  

a)  Purpose and applicability  

IRL is a set of rules and procedures that aims to protect persons recognised as refugees under the relevant 

instruments or in a broader sense, persons seeking asylum from persecution. This legal framework 

provides a distinct set of guarantees for these specific groups of persons (asylum seekers and refugees) 

and overlaps to a certain extent with IHRL, and with IHL with regard to situations of conflict. 

b)  Key sources and provisions  

The 1951 Convention on the Status of Refugees (CRSR, known as the Refugee Convention) provides the 

foundation for IRL.92 The establishment of the Office of the United Nations High Commissioner for 

                                                           
92Convention relating to the Status of Refugees (1951) UNTS vol. 189, 137 
<https://treaties.un.org/doc/Publication/UNTS/Volume%20189/v189.pdf> accessed on March 2015. 

https://treaties.un.org/doc/Publication/UNTS/Volume%20189/v189.pdf
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Refugees (UNHCR) took place in 1950, introducing the international refugee protection system along with 

the Convention. Some years later the Convention was supplemented by the 1967 Protocol.93  

Regional instruments of protection of refugees have also been introduced such as the 1966 Bangkok 

Principles on Status and Treatment of Refugees,94 the 1969 Convention on the Specific Aspects of Refugee 

Problems in Africa95 and the 1984 Cartagena Declaration on Refugees.96  

The absence of effective national protection for refugees, results in the need for international protection. 

IRL applies to States that are party to the relevant treaties. Those provisions that have acquired the status 

of general customary law bind all States. The 1951 Refugee Convention contains the definition of ΨǊŜŦǳƎŜŜΩ 

as those persons that Ψowing to a well-founded fear of being persecuted for reasons of race, religion, 

nationality, membership of a particular social group or political opinion, are outside the country of his 

nationality, and is unable to, or owing to such fear, is unwilling to avail himself of the protection of that 

countryΩ ό!ǊǘƛŎƭŜ 1).97 Although the Refugee Convention does not include an explicit reference to sex 

and/or gender, the importance of gender in shaping the experiences of refugees is increasingly 

recognised.98  

The 1951 Convention is the main instrument for the protection of refugees, including those fleeing armed 

conflict and other situations of violence. Nothing in the text, context or the object and purpose of the 

1951 Convention, prevents its application in conflict-settings or other situations of armed violence. In fact, 

the Refugee Convention makes no distinction between refugees fleeing situations in peacetime or war. 

Drafted after World War II, the drafters understood that people fleeing armed conflicts and other 

situations of violence may have a well-founded fear of being persecuted on the basis of one or more of 

the ConventionΩǎ grounds. 

                                                           
93 The UN Convention and Protocol relating to the Status of Refugees are available at 
<http://www.unhcr.org/3b66c2aa10.html> accessed 14 March 2015. 
94 Asian-African Legal Consultative Organization (AALCO), Bangkok Principles on the Status and Treatment of 
Refugees (Bangkok Principles), 31 December 1966 <http://www.refworld.org/docid/3de5f2d52.html> accessed 22 
July 2015. 
95 Organization of African Unity (OAU), Convention Governing the Specific Aspects of Refugee Problems in Africa 
("OAU Convention"), 10 September 1969, 1001 U.N.T.S. 45, 
<http://www.refworld.org/docid/3ae6b36018.html> accessed 22 July 2015 
96 The UN Convention and Protocol relating to the Status of Refugees <http://www.unhcr.org/3b66c2aa10.html> 
accessed 14 June 2015. The Cartagena Declaration <http://www.unhcr.org/45dc19084.html> accessed 14 June 
2015. This Declaration is a non-binding agreement adopted by the Colloquium on the International Protection of 
Refugees in Latin America, Mexico and Panama, held at Cartagena, Colombia, from 19-22 November 1984. 
97 The UN Convention relating to the Status of Refugees was adopted by the United Nations Conference of 
Plenipotentiaries on the Status of Refugees and Stateless Persons, held at Geneva from 2 to 25 July 1951. The 
Conference was convened pursuant to resolution 429 (V) 1, adopted by the General Assembly of the United Nations 
on 14 December 1950. It entered into force on 22 April 1954. United Nations Treaty Series, vol. 189. 
98 ±ŀƭŜǊƛŜ hƻǎǘŜǊǾŜƭŘΣ ΨDŜƴŘŜǊ-.ŀǎŜŘ /ǊƛƳŜǎ !Ǝŀƛƴǎǘ IǳƳŀƴƛǘȅΩΣ ƛƴ [Ŝƛƭŀ bŀŘȅŀ {ŀŘŀǘ όŜŘΦύ Forging a Convention for 
Crimes Against Humanity, (Cambridge University Press 2011) 80. 

http://www.unhcr.org/3b66c2aa10.html
http://www.refworld.org/docid/3de5f2d52.html
http://www.refworld.org/docid/3ae6b36018.html
http://www.unhcr.org/3b66c2aa10.html
http://www.unhcr.org/45dc19084.html
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The regional instruments have extended ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨǊŜŦǳƎŜŜΩ ōŜȅƻƴŘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǘƘŜ мфрм 

Refugee Convention, and explicitly invite consideration of IHL and ICL. The reference to armed conflict in 

the context of subsidiary protection in the European Qualification Directive indicates a similar approach.99 

IDPs, who remain within the borders of their own country, are subject to national law and applicable 

international law such as IHL and IHRL. IHL and IHRL are incorporated in binding regional instruments as 

applicable, and as reflected in the UN Guiding Principles on Internal Displacement (1988).100 The Principles 

identify the rights and guarantees relevant to the protection of IDPs in all phases of displacement.  

In recent years, there have been significant developments in binding normative frameworks ς including, 

ŦƻǊ ŜȄŀƳǇƭŜΣ ǘƘŜ ŎƻŘƛŦƛŎŀǘƛƻƴ ƻŦ ǘƘŜ !ŦǊƛŎŀƴ ¦ƴƛƻƴΩǎ /ƻƴǾŜƴǘƛƻƴ ŦƻǊ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ŀƴŘ !ǎǎƛǎǘŀƴŎŜ ƻŦ L5tǎ 

in Africa (Kampala Convention) of 2009101, and the Great Lakes Protocol on the Protection and Assistance 

to IDPs.102 

c) Challenges 

Large variations exist in rates of recognition of refugee status for people fleeing from countries in conflict, 

suggesting divergences in the implementation of the Convention of 1951. Although there are some good 

State practices in the implementation of the Refugee Convention regarding people fleeing armed conflict 

and other situations of violence, there are jurisdictions where there are frequent erroneous or excessively 

restrictive interpretations of the refugee definition contained in the 1951 Convention. In some countries, 

it is evident that excessive reliance on the use of ΨŎƻƳǇƭŜƳŜƴǘŀǊȅ ƻǊ ǎǳōǎƛŘƛŀǊȅ protectionΩ Ƴŀȅ ŀŘǾŜǊǎŜƭȅ 

                                                           
99 Council Directive 2004/83/EC, on minimum standards for the qualification and status of third country nationals or 
stateless persons as refugees or as persons who otherwise need international protection and the content of the 
protection granted, 29 April 2009. <http://eur -
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:en:HTML>, accessed 2 April 2015. 
100 UN Commission on Human Rights, Report of the Representative of the Secretary-General, Mr. Francis M. Deng, 
submitted pursuant to Commission resolution 1997/39. Addendum: Guiding Principles on Internal Displacement (11 
February 1998) E/CN.4/1998/53/Add.2 <http://www.unhcr.org/43ce1cff2.html> accessed 30 June 2015. 
101 According to data from 2013, 39 of 54 States Members of the African Union had signed the Kampala Convention, 
ǿƘƛƭŜ нн ƘŀŘ ǊŀǘƛŦƛŜŘ ƛǘΦ ¢ƘŜ /ƻƴǾŜƴǘƛƻƴ ƛǎ ŘŜǎŎǊƛōŜŘ ŀǎ Ψŀƴ ƛƴƴƻǾŀǘƛǾŜ ŀƎǊŜŜƳŜƴǘ ƛƴ ǘƘŀǘ ƛǘ ǇǊƻǾƛŘŜǎ ƎǳŀǊŀƴǘŜŜǎ 
against forced displacement and standards for the protection of and assistance for persons during displacement, as 
well as with regard to durable solutions. It also addresses the causes of displacement, which are not limited to 
situations of armed conflicts and human rights violations but also encompass situations of natural or human-made 
disasters. Moreover, the Convention is unique in that, in its article 2(d), it provides for the obligations and 
responsibilities of States parties, while also specifying the roles and responsibilities of non-State armed groups, 
private companies, humanitarian agencies and civil society organizations, the international community, internally 
ŘƛǎǇƭŀŎŜŘ ǇŜǊǎƻƴǎ ŀƴŘ ŎƻƳƳǳƴƛǘƛŜǎ ŀŦŦŜŎǘŜŘ ōȅ ŘƛǎǇƭŀŎŜƳŜƴǘΩΦ ¦bIw/Σ Report of the Special Rapporteur on the 
human rights of internally displaced persons, Chaloka Beyani (4 April 2014) A/HRC/26/33 
<http://www.ohchr.org/EN/Issues/IDPersons/Pages/Annual.aspx>accessed 30 June 2014, para. 28. 
102 Protocol on the Protection and Assistance to Internally Displaced Persons, 30 November 2006 
<http://www.refworld.org/pdfid/52384fe44.pdf>, accessed 2 April 2015. 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:en:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:en:HTML
http://www.unhcr.org/43ce1cff2.html
http://www.refworld.org/pdfid/52384fe44.pdf
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result in denial of protection for those who are precisely entitled to protection under a strict interpretation 

of the Convention.103 

Regarding IDPs, the UN Guiding Principles on Internal Displacement, despite the fact that they do not have 

binding force, establish clear standards for the protection of IDPs. It can be challenging, however, to 

encourage States to comply with non-binding frameworks. 

d)  Protection of vulnerable groups  

Vulnerable groups do not constitute fixed categories but rather interrelated ones, indeed vulnerability is 

the result of numerous factors, and the concurrence of various elements implies a higher degree of 

vulnerability. In situations of displacement, the risks faced by each of these interrelated groups can be 

exacerbated. .ŀǎŜŘ ƻƴ ǘƘƛǎ ŀǎǎǳƳǇǘƛƻƴΣ ǎƻƳŜ ŀŘŘƛǘƛƻƴŀƭ ƎǳŀǊŀƴǘŜŜǎ ŦƻǊ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ǘƘŜǎŜ ΨǇŀǊǘƛŎǳƭŀǊƭȅ 

ǾǳƭƴŜǊŀōƭŜ ƎǊƻǳǇǎΩ ŀǊŜ ǿŀǊǊŀƴǘŜŘ ǳƴŘŜǊ Lw[Φ IƻǿŜǾŜǊΣ ǘƘƛǎ ǇǊƻǘŜŎǘƛƻƴ ƛǎ ŦƭŀǿŜŘ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ŎŜrtain 

groups and IHRL plays a crucial role.  

Both GC IV and AP I within IHL provide limited specific protection for children.104 The principle of unity of 

the family is crucial for the protection of forcibly displaced children.105 For example, it is worth noting that 

the 1951 Convention requires States to provide the same treatment with respect to elementary education 

as afforded to nationals and at least as favorable as that given to non-refugee aliens in secondary 

education.106 The UNHCR Guidelines on the protection of children provides further clarification 

concerning the protection of refugee children.107 

The Refugee Convention fails to provide an adequate basis for gender-based persecution, therefore it has 

to fit within the category of ΨƳŜƳōŜǊǎƘƛǇ ƻŦ ŀ ǇŀǊǘƛŎǳƭŀǊ ǎƻŎƛŀƭ ƎǊƻǳǇΩ ƻǊ ǇƻƭƛǘƛŎŀƭ ƻǇƛƴƛƻƴΩ.108 The UNHCR 

has addressed these deficiencies on gender-based protection by developing three Guidelines, on the 

                                                           
103 Regarding the existing gaps and differing levels of protection for refugees and asylum seekers among Member 
States, ǎŜŜ WŜŀƴπCǊŀƴœƻƛǎ 5ǳǊƛŜǳȄΣ Ψ¢ƘŜ ǾŀƴƛǎƘƛƴƎ ǊŜŦǳƎŜŜΥ Ƙƻǿ 9¦ ŀǎȅƭǳƳ ƭŀǿ ōƭǳǊǎ ǘƘŜ ǎǇŜŎƛŦƛŎƛǘȅ ƻŦ ǊŜŦǳƎŜŜ 
ǇǊƻǘŜŎǘƛƻƴΩ ƛƴ IŞƭŝƴŜ [ŀƳōŜǊǘΣ WŀƴŜ aŎ!ŘŀƳ ŀƴŘ Maryellen Fullertonet (eds.), The global reach of European refugee 
law (Cambridge University Press 2013), 244-257; Jane McAdam, Complementary Protection in International Refugee 
Law, (Oxford University Press 2007). 
104 Art. 38(5) GC IV and Art. 78 AP I. 
105 Art. 22 CRC. 
106 Art. 4, 22(1) and (2) of the Convention Relating to the Status of Refugees (1951). 
107¦bI/wΣ ΨDǳƛŘŜƭƛƴŜǎ ƻƴ 5ŜǘŜǊƳƛƴƛƴƎ ǘƘŜ .Ŝǎǘ LƴǘŜǊŜǎǘǎ ƻŦ ǘƘŜ /ƘƛƭŘΩ όнллуύ 
<http://www.unhcr.org/4566b16b2.html>, accessed 15 September 2015; UNHCR, Guidelines on Policies and 
Procedures in Dealing with Unaccompanied Children Seeking Asylum (1997) <http://www.unhcr.org/3d4f91cf4.pdf> 
accessed 15 September 2015. 
108 {ŜŜ ¦bI/wΣ DǳƛŘŜƭƛƴŜǎ ƻƴ LƴǘŜǊƴŀǘƛƻƴŀƭ tǊƻǘŜŎǘƛƻƴΥ άaŜƳōŜǊǎƘƛǇ ƻŦ ŀ ǇŀǊǘƛŎǳƭŀǊ ǎƻŎƛŀƭ ƎǊƻǳǇέ ǿƛǘƘƛƴ ǘƘŜ ŎƻƴǘŜȄǘ 
of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees, HCR/GIP/02/02 
(7 May 2002), <http://www.unhcr.org/3d58de2da.html>, accessed 14 September 2015.  

http://www.unhcr.org/4566b16b2.html
http://www.unhcr.org/3d4f91cf4.pdf
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Protection of Refugee Women,109 on Gender-Related Persecution110 and on Membership of a Particular 

Social Group.111 

While IHL prohibits forced displacement in international112 and non-international armed conflicts,113 IHRL 

plays a crucial role by filling the gaps in lack of protection of IDPs under IRL. Another non-binding 

instrument, the United Nations Declaration on the Rights of Indigenous Peoples (DRIPS), also includes 

prohibition of forced transfer or displacement of indigenous people from their lands or territories.114 

The EU adopted the recast Qualification Directive in 2011115 within its Common European Asylum System 

(CEAS) aimed at harmonisation of the criteria by which Member States define who qualifies as a refugee, 

and other forms of protection for persons (subsidiary protection).116 The Qualification Directive provides 

specific provisions for children and vulnerable persons.117 However, the Directive has been highly criticised 

for not tackling all the shortcomings within the previous Directive 2004/83/EC.118  

                                                           
109 ¦bI/wΣ ΨDǳƛŘŜƭƛƴŜǎ ƻƴ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ wŜŦǳƎŜŜ ²ƻƳŜƴΩ όмффмύ ғhttp://www.unhcr.org/3d4f915e4.html>, 
accessed 15 September 2015. 
110 ¦bI/wΣ ΨDǳƛŘŜƭƛƴŜǎ ƻƴ DŜƴŘŜǊ-Related Persecution within the context of Article 1A(2) of the 1951 Convention 
ŀƴŘκƻǊ ƛǘǎ мфст tǊƻǘƻŎƻƭ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ {ǘŀǘǳǎ ƻŦ wŜŦǳƎŜŜǎΩ όнллнύΣ I/wκDLtκлнκлмΣ 
<http://www.unhcr.org/3d58ddef4.pdf>, accessed 15 September 2015. 
111 ¦bI/wΣ DǳƛŘŜƭƛƴŜǎ ƻƴ άaŜƳōŜǊǎƘƛǇ ƻŦ ŀ ǇŀǊǘƛŎǳƭŀǊ ǎƻŎƛŀƭ ƎǊƻǳǇέ ǿƛǘƘƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ !ǊǘƛŎƭŜ м!όнύ ƻŦ ǘƘŜ мфрм 
Convention and/or its 1967 Protocol relating to the Status of Refugees Membership of a Particular Social Group 
(2002) HCR/GIP/02/02, <http://www.unhcr.org/3d58de2da.html>, accessed 15 September 2015. 
112 Art. 49 GC IV and 85(4)a AP II. 
113 Art. 17 AP I. 
114 Art. 8 and 10 DRIPS. 
115 European Parliament, (Recast) Directive 2011/95/EU of the European Parliament and of the Council of 13 
December 2011 on standards for the qualification of third-country nationals or stateless persons as beneficiaries of 
international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for 
the content of the protection granted (2011) OJ L 337/9, <http://eur -lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32011L0095&from=EN>, accessed 15 September 2015.  
116 The recast Directive was adopted in December 2011 and is binding on all EU Member States except for UK, 
Denmark and Ireland who have opted out of this Directive. However, the UK and Ireland remain bound by the 
previous 2004 Directive. Council of the European Union, Council Directive 2004/83/EC of 29 April 2004 on minimum 
standards for the qualification and status of third country nationals or stateless persons as refugees or as persons 
who otherwise need international protection and the content of the protection granted (2004) OJ L 304/12 
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:en:HTML> accessed 15 September 
2015. 
117 Art. 2(j) sets an extended  definition  of  the  family  with  the deletion  of  the  requirement  that  minor  children 
of the beneficiary of international protection are dependent. Pursuant Art. 10(1)(d) there is an explicit obligation for 
States to take into consideration gender related aspects for the purposes of defining membership of a particular 
social groupΦ !ǊǘΦ мфόоύ ƻƴ ǘƘŜ ŎƻƴǘŜƴǘ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǇǊƻǘŜŎǘƛƻƴ ǎǘŀǘŜǎ ǘƘŀǘ ΨaŜƳōŜǊ {ǘŀǘŜǎ ǎƘŀƭƭ ǘŀƪŜ ƛƴǘƻ ŀŎŎƻǳƴǘ 
the specific situation of vulnerable persons  such as minors, unaccompanied minors, disabled people, elderly people, 
pregnant women, single parents with minor children, victims of human trafficking, persons with mental disorders 
and persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual 
ǾƛƻƭŜƴŎŜΩΦ 
118 {ŜŜ 9ǾŀƴƎŜƭƛŀ ό[ƛƭƛŀƴύ ¢ǎƻǳǊŘƛ ΨvǳŀƭƛŦȅƛƴƎ ŦƻǊ Lƴǘernational Protection in the EU: New Understandings of the 1951 
/ƻƴǾŜƴǘƛƻƴ ŀƴŘ ōŜȅƻƴŘΩΣ нпл-271 in Jean-Pierre Gauci, Mariagiulia Giuffré and Evangelia (Lilian) Tsourdi (eds.) 
Exploring the Boundaries of Refugee Law. Current Protection Challenges (Brill 2015). 

http://www.unhcr.org/3d4f915e4.html
http://www.unhcr.org/3d58ddef4.pdf
http://www.unhcr.org/3d58de2da.html
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32011L0095&from=EN
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Table I - 3 : Purposes and key provisio ns of International Refugee Law (IRL) 119  

 
 
Purpose and 
applicability 

Á Provides protection and assistance to individuals who have crossed an 
international border and are at risk or are victims of persecution in their 
country of origin. Does not apply to IDPs. 

Á Operates in peacetime and during armed conflict. 
Á Applies to States. 

 
 
Key sources of law 

Á Treaties 
- Convention on the Status of Refugees (1951). 
- Protocol relating to the Status of Refugees (1967). 

Á International Customary Law. 
Á General Principles of Law. 
Á Judicial decisions and teachings. 

 
 
Key provisions 

Á ΨwŜŦǳƎŜŜΩ ƛǎ ŀƴ ŜȄǘŜǊƴŀƭƭȅ ŘƛǎǇƭŀŎŜŘ ƛƴŘƛǾƛŘǳŀƭ ǿƛǘƘ ŀ ǿŜƭƭ-founded fear of 
being persecuted for reasons of race, religion, nationality, membership 
of a particular social group or political opinion. 

Á Allows for the application of other instruments (IHL and IHRL) granting 
rights and benefits to refugees. (Article 5 of the 1951 Convention). 

Á Individuals responsible for serious violations of IHL are not granted 
refugee protection. 

Á Principle of non-refoulement (Article 33 of the 1951 Convention). 

Current challenges Á Forced displacement due to violations of IHL or IHRL pose a risk to 
refugee protection. 

Protection of vulnerable groups 

Children 

 
Additional sources 

Á DŜƴŜǊŀƭ /ƻƳƳŜƴǘ bƻΦ с Ψ¢ǊŜŀǘƳŜƴǘ ƻŦ Unaccompanied and Separated 
/ƘƛƭŘǊŜƴ hǳǘǎƛŘŜ ǘƘŜƛǊ /ƻǳƴǘǊȅ ƻŦ hǊƛƎƛƴΩ όнллрύΦ 

Á UNHCR Guidelines Determining the Best Interests of the Child (2008) 
Á UNHCR Guidelines on Policies and Procedures on Unaccompanied 

Children Seeking Asylum. 

 
 
Key issues 

Á Principle of unity of the family. 
Á {ǘŀǘŜǎΩ ƻōƭƛƎŀǘƛƻƴ ǘƻ ǇǊƻǾƛŘŜ ǎǇŜŎƛŀƭ ǇǊƻǘŜŎǘƛƻƴ ǘƻ ŎƘƛƭŘǊŜƴ ǎŜŜƪƛƴƎ 

refugee status (Article 22 CRC). 
Á Children must receive the same treatment as nationals in primary 

education, and at least as favourable as that given to non-refugee aliens 
in secondary education (Article 22 Convention 1951). 

Women 

 
Additional sources 

Á UNHCR Guidelines on the Protection of Refugee Women. 
Á UNHCR Guidelines on Gender-Related Persecution (2001). 
Á UNHCR Guidelines on Membership of a Particular Social Group (2001). 

Key issues Á Gender-ōŀǎŜŘ ǇŜǊǎŜŎǳǘƛƻƴ Ƙŀǎ ǘƻ Ŧƛǘ ƛƴ ǘƘŜ ŎŀǘŜƎƻǊȅ ƻŦ ΨƳŜƳōŜǊǎƘƛǇ ƻŦ ŀ 
ǇŀǊǘƛŎǳƭŀǊ ǎƻŎƛŀƭ ƎǊƻǳǇΩ ƻǊ ǇƻƭƛǘƛŎŀƭ ƻǇƛƴƛƻƴΩΦ 

  

                                                           
119 Table I.3. is partly based on Huma Haider, International legal frameworks for humanitarian action: Topic guide 
(Birmingham, UK: GSDRC, University of Birmingham, 2013) <http://www.gsdrc.org/docs/open/ILFHA.pdf> 

accessed 20 April 2015. 

http://www.gsdrc.org/docs/open/ILFHA.pdf
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Refugees and IDPs 

 
Additional sources 

Á IHRL applies to IDPs thereby filling the gap, in legal terms, in the event of 
forced displacement within a State. 

Á IHL prohibits forced displacement in international (Article 49 GC IV and 
85(4)a AP II) and non-international armed conflicts (Article 17 AP I). 

 
Key issues 

Á Prevention of displacement and protection of refugees under IHL. 
Á Article 9 of the 1951 Convention allows for derogation from treaty 

provisions in times of war, in this event IHL applies to ensure protection. 

Indigenous peoples 

Additional sources Á United Nations Declaration on the Rights of Indigenous Peoples (DRIPS). 

Key issues Á Prohibition of forced transfer or displacement of indigenous people from 
their lands or territories. (Article 8 and 10 DRIPS). 

4. International Criminal Law  

a)  Purpose and applicability  

ICL is ǊŜŎƻƎƴƛǎŜŘ ŀǎ ŀ ΨǊŜƭŀǘƛǾŜƭȅ ƴŜǿ ōǊŀƴŎƘ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿΩ120 which sets the prohibition of certain 

categories of conduct considered to be international crimes (primarily genocide, crimes against humanity 

and war crimes, but also aggression) and seeks to bring individual perpetrators of such conduct to justice, 

on the basis of the principle of individual criminal responsibility. As noted by a distinguished scholar in this 

field, two limbs of this legal body exist: substantive and procedural international criminal law.121 

Conducts prohibited and sanctioned by ICL constitute international crimes. There is a broad consensus on 

certain international core crimes122 but there are various interpretations of these categories, given the 

variety of formulations in customary and treaty law. As one commentator has noted: 

Ψ¢ƘŜǊŜ ƛǎ ƴƻ ǎǳŎƘ ǘƘƛƴƎ ŀǎ ŀƴ ŜȄǇƭƛŎƛǘΣ ǳƴƛǾŜǊǎŀƭƭȅ ŀƎǊŜŜŘ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ 

ŎǊƛƳŜǎέ ƛƴ ǘǊŜŀǘȅ ƭŀǿΦ ¢ƘŜǊŜŦƻǊŜΣ ƛƴ ƻǊŘŜǊ ǘƻ ŀǎǎŜǎǎ ƛǘǎ ƳŜŀƴƛƴƎ ŀƴŘ ǎǇŜŎƛŦƛŎ ŀǇǇƭƛŎŀǘƛƻƴǎΣ 

one will need to look at customary international law, to be distilled ς as is well-known ς 

ŦǊƻƳ ōƻǘƘ {ǘŀǘŜ ǇǊŀŎǘƛŎŜ ŀƴŘ {ǘŀǘŜǎΩ ŀŎǘƛƴƎ ǿƛǘƘ ǘƘŜ ŎƻƴǾƛŎǘƛƻƴ ǘƘŀǘ ǘƘŜ ǎŀƛŘ ǇǊŀŎǘƛŎŜ 

amounts to an international legal obligation. However, the fact that the concept of 

άƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ŎǊƛƳŜǎέ ŀǎ ǎǳŎƘ Ƙŀǎ ƴƻǘ ōŜŜƴ ŎƻŘƛŦƛŜŘ ƛƴ ǘǊŜŀǘȅ ƭŀǿ Ƴǳǎǘ ōŜ ŎƭŜŀǊƭȅ 

distinguished from the fact that certain examples of international law crimes can indeed be 

found in international legal definitions. Examples thereof are war crimes, some of which 

ƘŀǾŜ ōŜŜƴ ƭŀƛŘ Řƻǿƴ ŀǎ άƎǊŀǾŜ ōǊŜŀŎƘŜǎέ ƛƴ ǘƘŜ мфпф DŜƴŜǾŀ /ƻƴǾŜƴǘƛƻƴǎΣ ŀƴŘ ǘƘŜ 

prohibition against torture, enshrined in the 1984 Convention against Torture and other 

Cruel, Inhuman or Degrading Treatment or Punishment.Ω123 

                                                           
120 Antonio Cassese, Paola Gaeta, Laurel Baig, Mary Fan, Christopher Gosnell and Alex Whiting, International Criminal 
Law (Oxford University Press 2013), 4. 
121 Ibid. 
122 Mainly those crimes within the jurisdiction of the ICC contained in Article 5 of the Rome Statute. 
123Wŀƴ ²ƻǳǘŜǊǎΣ Ψ¢ƘŜ hōƭƛƎŀǘƛƻƴ ǘƻ ǇǊƻǎŜŎǳǘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ [ŀǿ /ǊƛƳŜǎΩΣ όнлммύ 
<https://www.law.kuleuven.be/iir/nl/onderzoek/opinies/obligationtoprosecute.pdf> accessed 2 April 2015, 2. 

https://www.law.kuleuven.be/iir/nl/onderzoek/opinies/obligationtoprosecute.pdf
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ICL is linked to other legal areas, such as IHRL and IHL, and IRL. Indeed, it has been put forward that it 

simultaneously derives its origin from and continuously draws upon both IHL and IHRL as well as domestic 

criminal law.124 However the existing differences between all these legal branches pose potential 

difficulties. The major distinction between ICL and these other bodies of law is the fact that ICL gives rise 

to individual criminal responsibility for violations of international law. Conversely, IHRL primarily focus on 

the actions and obligations of States, governments or parties to a conflict. IHL was created to protect 

civilians and persons placed hors de combat in the conduct of hostilities. Under ICL, many violations of IHL 

are now considered war crimes.  

The two bodies of law, IHL and ICL, have distinct modes of interpretation and application, and while IHL 

can be useful in interpreting ICL, the two should not be merged. In essence, IHL is broader than ICL, not 

all violations of IHL constitute war crimes and not all crimes addressed by ICL are necessarily conflict-

related. Thus, the result could be that under ICL certain provisions of war crimes law are interpreted in a 

narrower fashion than their IHL counterpartsΦ /ŜǊǘŀƛƴ ŀǳǘƘƻǊǎ ƘŀǾŜ ǿŀǊƴŜŘ ǘƘŀǘ Ψƛf care is not taken, this 

narrower reading of a war crime will come to replace the broader interpretation of the international 

humanitarian law ruleΩΦ125 

Not all IHL treaties define violations as crimes, although the violations may be classified as war crimes 

through customary law. Moreover, IHL is primarily addressed to States and parties to conflicts. ICL, on the 

other hand, is addressed to individuals, involves only the most serious crimes, and violations can result in 

criminal liability and penalties such as imprisonment.  

To a large degree, ICL has developed as a response to gross and systematic violations of human rights. 

This has become more evident since the decade of the 90s when the prosecution of genocide and crimes 

against humanity has been developed based on human rights standards. Human rights law influenced the 

drafting of the statutes of international criminal tribunals and judges at these courts have used human 

rights law to interpret substantive international criminal laws and procedures.126 Neverthelesǎ Ψif 

international human rights law is to be applied directly in situations of internal armed conflict, this vertical 

relationship may require re-thinking, with non-state armed groups potentially being held subject to 

human rights obligationsΩΦ127 

                                                           
124 Antonio Cassese et al., International Criminal Law (Oxford University Press 2013) 5. 
125 Sandesh Sinvakumaran, The Law of Non-International Armed Conflict (Oxford University Press 2012) 100. 
126For a general overview see 
<http://wcjp.unicri.it/deliverables/docs/Module_2_What_is_international_criminal_law.pdf> accessed 3 April 
2015, 16-17; See for example The Prosecutor v. Ferdinand Nahimana et al., (Judgment and Sentence) ICTR Case ICTR 
99-52-T (3 December 2003) <http://www.unictr.org/sites/unictr.org/files/case-documents/ictr-99-52/trial-
judgements/en/031203.pdf>, 983-1010; The Prosecutor v. Simon Bikindi, (Trial Judgement) ICTR Case ICTR-01-72-T 
(2  December  2008), <http://www.unictr.org/sites/unictr.org/files/case-documents/ictr-01-72/trial-
judgements/en/081202.pdf>, 378-офтΤ tǊƻǎŜŎǳǘƻǊ ǾΦ aƛƭŜ aǊƪǑƛŘ Ŝǘ ŀƭΦ ό¢Ǌƛŀƭ WǳŘƎŜƳŜƴǘύ L/¢¸ /ŀǎŜ L¢-95-13/1-T, (27 
September 2007) <http://www.icty.org/x/cases/mrksic/tjug/en/070927.pdf>, 459-460. 
127 {ŀƴŘŜǎƘ {ƛǾŀƪǳƳŀǊŀƴΣ ΨwŜ-ŜƴǾƛǎŀƎƛƴƎ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ [ŀǿ ƻŦ LƴǘŜǊƴŀƭ !ǊƳŜŘ /ƻƴŦƭƛŎǘΩ όнлммύΣ 9ǳǊƻǇŜŀƴ WƻǳǊƴŀƭ 
of International Law, Volume 22, Issue 1, 222 <http://www.ejil.org/issue.php?issue=105> accessed 20 July 2015. 

http://wcjp.unicri.it/deliverables/docs/Module_2_What_is_international_criminal_law.pdf
http://www.unictr.org/sites/unictr.org/files/case-documents/ictr-99-52/trial-judgements/en/031203.pdf
http://www.unictr.org/sites/unictr.org/files/case-documents/ictr-99-52/trial-judgements/en/031203.pdf
http://www.ejil.org/issue.php?issue=105
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As indicated previously, IHRL provides for obligations that are primarily imposed upon States and not on 

individuals. It is up to States themselves to decide how to enforce human rights obligations and deal with 

human rights violations by State agents. Not all human rights are protected by international criminal law. 

Bearing these limitations in mind, ICL could be considered a complementary legal framework when States 

do not abide by their human rights obligations. 

Regarding the relation between IRL and ICL, it is generally accepted that persons suspected of having 

committed war crimes are not entitled to refugee status.128 However this provision might also face 

problems in its enforcement, e.g. children may seek asylum to obtain protection from persecution relating 

to armed conflict, but they may also face exclusion from refugee status if they have been used as child 

soldiers and committed international crimes.129 

International criminal tribunals have been established to prosecute international crimes at the 

international level. The ad hoc tribunals, such as those for the former Republic of Yugoslavia and Rwanda 

(ICTY and ICTR), mixed tribunals (e.g. the Special Court for Sierra Leone), and the International Criminal 

Court, have been created to enforce individual criminal responsibility for war crimes, crimes against 

humanity and genocide.  

Individual criminal responsibility is incurred not only by acting, but also by failing to act where there is an 

obligation to act. This includes military leaders and their superiors who fail to take necessary and 

reasonable measures to prevent or suppress the commission of unlawful acts by subordinates, over whom 

they have effective control.130 ¢Ƙƛǎ ŦƻǊƳ ƻŦ ƭƛŀōƛƭƛǘȅΣ ǘŜǊƳŜŘ ΨŎƻƳƳŀƴŘ ǊŜǎǇƻƴǎƛōƛƭƛǘȅΩ Ƙŀǎ ōŜŜƴ expanded 

by ICTY and ICTR case law.131  

b) Key sources and provisions 

Court decisions are not simply declaratory of the law, but courts themselves are important actors in their 

development. The ICTY and ICTR interpreted their mandate as extending to non-international armed 

conflict, while the Geneva Conventions and Additional Protocols only apply to international armed conflict 

situations. This extended jurisdiction was subsequently incorporated into the Rome Statute of the ICC.132  

                                                           
128 Art. 1(F)(a) of the Refugee Convention. 
129 The problem that arises here is precisely one of the main challenges in the protection of children under ICL as it 
does not define a minimum age for criminal responsibility, states apply the age of individual criminal responsibility 
ŜǎǘŀōƭƛǎƘŜŘ ƛƴ ǘƘŜƛǊ ǊŜǎǇŜŎǘƛǾŜ ƴŀǘƛƻƴŀƭ ƭŜƎƛǎƭŀǘƛƻƴǎΦ {ŜŜ aŀƎŀƭƛ aŀȅǎǘǊŜΣ Ψ¢ƘŜ LƴǘŜǊŀŎǘƛƻƴ ōŜǘǿŜŜƴ LƴǘŜǊƴŀǘƛƻƴŀƭ 
Refugee Law and International Criminal Law with respect tƻ /ƘƛƭŘ {ƻƭŘƛŜǊǎΩ όнлмпύ мн όрύ Journal of International 
Criminal Justice, 975-996. 
130Hortensia D.T. Gutierrez tƻǎǎŜΣ Ψ¢ƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ŀƴŘ ǘƘŜ 
ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŎǊƛƳƛƴŀƭ ǘǊƛōǳƴŀƭǎΩ όнллсύΣ International Review of the Red Cross, 88(861), 65-86.  
< https://www.icrc.org/eng/assets/files/other/irrc_861_gutierrez.pdf > accessed 2 April 2015. 
131 WŀƛƳŜ !ƭƭŀƴ ²ƛƭƭƛŀƳǎƻƴΣ Ψ{ƻƳŜ ŎƻƴǎƛŘŜǊŀǘƛƻƴǎ ƻƴ ŎƻƳƳŀƴŘ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ŀƴŘ ŎǊƛƳƛƴŀƭ ƭƛŀōƛƭƛǘȅΩ ±ƻƭΦ ул bǳƳōŜǊ 
870 2008 International Review of the Red Cross <https://www.icrc.org/eng/assets/files/other/irrc-
870_williamson.pdf> accessed 30 March 2015. 
132 Art. 8(2)(d) of the Rome Statute. 

https://www.icrc.org/eng/assets/files/other/irrc-870_williamson.pdf
https://www.icrc.org/eng/assets/files/other/irrc-870_williamson.pdf
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The Rome Statute of the ICC also includes two categories of war crimes over which the Court has 

jurisdiction.133 The first concerns grave breaches of the Geneva Conventions in international armed 

conflict and serious violations of Article 3 in the case of non-international armed conflict. The second 

concerns other serious violations of the laws and customs applicable in international and non-

ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘǎΦ ¢Ƙƛǎ ƛƴŎƭǳŘŜǎ ΨƛƴǘŜƴǘƛƻƴŀƭƭȅ ŘƛǊŜŎǘƛƴƎ ŀǘǘŀŎƪǎ ŀƎŀƛƴǎǘ ǇŜǊǎƻƴƴŜƭΣ ƛƴǎǘŀƭƭŀǘƛƻƴǎΣ 

materiaƭΣ ǳƴƛǘǎ ƻǊ ǾŜƘƛŎƭŜǎ ƛƴǾƻƭǾŜŘ ƛƴ ŀ ƘǳƳŀƴƛǘŀǊƛŀƴ ŀǎǎƛǎǘŀƴŎŜ ώƳƛǎǎƛƻƴϐΩ ŀǎ ƭƻƴƎ ŀǎ ǘƘŜȅ ŀǊŜ ŜƴǘƛǘƭŜŘ to 

civilian protection under international humanitarian law (Rome Statute, Articles 2(b)(iii) and 2(e)(iii)). In 

addition to war crimes, the ICC and the other international (and mixed) tribunals have jurisdiction over 

crimes against humanity, genocide and the crime of aggression.134 

c) Challenges 

Regarding the activities of humanitarian organisations operating in conflict zones, these organisations are 

often witness to violations that can be used as evidence in international criminal proceedings. However, 

their participation in such proceedings could undermine their access to populations in need. If parties to 

the conflict that are facilitating the delivery of assistance, are at risk of criminal investigation and 

prosecution, they may deny humanitarian actors access to affected areas and withdraw from 

humanitarian dialogue. ΨHumanitarian organisations need to develop a strategy to address this dilemma; 

and international criminal tribunals need to be aware of these risks. Both sides should work together to 

minimise potential adverse impacts on the provisƛƻƴ ƻŦ ƘǳƳŀƴƛǘŀǊƛŀƴ ŀǎǎƛǎǘŀƴŎŜΩΦ 

d)  Protection of vulnerable groups  

ICL has contributed to reinforce the protection of vulnerable groups particularly affected by armed conflict 

by filling some protection gaps existing under IHL. The ICC contributes to the fulfilment of many 

obligations incorporated in human rights treaties by providing an enforcement mechanism. Regarding 

women, the international criminal courts have addressed that sexual and gender-based violence are often 

present in genocide, crimes against humanity and war crimes committed during armed conflict, although 

it is not mentioned in the list of grave braches under Article 146 GC IV.135 

The Rome Statute includes laws punishing crimes committed against children; i.e. enlisting children under 

the age of fifteen or using them to participate actively in hostilities amounts to a war crime.136 The ICC 

Statute also foresees separate procedures to establish the criminal responsibility of children and special 

measures protecting children as victims and witnesses during judicial proceedings.137  

                                                           
133 For in depth analysis see Knut Dörmann, Elements of War Crimes under the Rome Statute of the International 
Criminal Court (ICRC/Cambridge University Press 2003). 
134 Only the ICC has jurisdiction over crimes of agression (Article 5 of the Rome Statute); international crimes under 
ICTY competence in Articles 2 to 5 of the Statute for the International Tribunal for the Former Yugoslavia; 
international crimes under ICTC competence in Article 2 to 4 of the Statute of the International Criminal Tribunal for 
Rwanda. 
135 Art. 7.1(g) and 8.2(b)(xii) of the ICC Statute 
136 Art. 8(b)(xxvi) of the ICC Statute. 
137 Arts. 36(8)(b); 42(9); 43(6); 54(1)(b); 68(1) and (2) of the Rome Statute. 
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The Rome Statute broadened tƘŜ L//Ωǎ ƧǳǊƛǎŘƛŎǘƛƻƴ ŀƴŘ Ƴade gender-based crimes an international 

concern, namely under Article 7 of the Rome Statute addressing crimes against humanity and Article 8 on 

war crimes.138 The ICC Statute also establishes procedural guarantees to prosecuted women or to those 

taking part in the judicial proceeding as victim or witness.139 

Serious forms of arbitrary displacements amount to genocide, war crimes or crimes against humanity as 

well as those acts ŀƛƳŜŘ ŀǘ ΨŜǘƘƴƛŎ ŎƭŜŀƴǎƛƴƎΩΦ140 The protection of indigenous people is also strengthened 

under the ICC Statute, which also criminalises attacks against cultural heritage141 and  causing long-term 

and severe damage to the natural environment.142  

Table I - 4 : Purposes and key provisions of Internation al Criminal Law (ICL) 143  

 
 
 
 
Purpose and 
applicability 

Á Prohibits and seeks accountability for certain forms of conduct 
considered as serious violations (war crimes, crimes against humanity 
and genocide)  

Á Individual criminal responsibility also comprises ΨŎƻƳƳŀƴŘ 
ǊŜǎǇƻƴǎƛōƛƭƛǘȅΩ ŦƻǊ ŦŀƛƭǳǊŜ ǘƻ ŀŎǘΦ 

Á States have primary responsibility to prosecute crimes. The jurisdiction 
of international criminal courts operates when a state fails to prosecute 
the alleged crimes (principle of complementarity of ICC)144  

Á ICTY and ICTR have precedence over State jurisdiction 
Á Operates in peacetime and during armed conflict depending on the crime 

 
 
 
 
 
Key sources of law 

Á Treaties and statutes: 
- Rome Statute of the International Criminal Court 
- Statutes of ad hoc international criminal courts (ICTY and ICTR) and 

hybrid criminal courts145 
- Geneva Conventions of (1949) and its Additional Protocols (1977)  
- Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment (1984) 
- Convention on the Prevention and Punishment of the Crime of 

Genocide (1948) 
- International Convention on the Suppression and Punishment of the 

Crime of Apartheid, 1973 
- Convention for the Protection of Cultural Property in the Event of 

Armed Conflict, 1954 

                                                           
138 Art. 7(1)(g) and (h); Art. 8(2)(xxi) respectively. 
139 Art. 42(9), 54(1)(b) and 68(1). 
140 Art. 6, 7.1(d) 8.2(e)(viii) of the ICC Statute. 
141 Art. 8.2(b)(ix) of the ICC Statute. 
142 Art. 8.2(b)(iv) of the ICC Statute. 
143 Table I.4 is partly based on Huma Haider, International legal frameworks for humanitarian action: Topic guide 
(Birmingham, UK: GSDRC, University of Birmingham, 2013) <http://www.gsdrc.org/docs/open/ILFHA.pdf> 

accessed 20 April 2015. 
144 The principle of complementarity only applies to the ICC.  
145 ΨIȅōǊƛŘ ǘǊƛōǳƴŀƭǎΩŀǊŜ  ŎƻǳǊǘǎ  established  by  treaties  or  legislation  which incorporate  domestic  and 
international law aspects as the Special Court for Sierra Leone, the Extraordinary Chambers in the Courts of 
Cambodia, Special Tribunal for Lebanon or the Special Panels of the Dili District Court. 

http://www.gsdrc.org/docs/open/ILFHA.pdf
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Á International customary law 
Á General principles of law 
Á Judicial decisions and writings 

 
 
 
Key provisions 

Á Individuals can be held accountable for serious violations of IHL, 
particularly common Article 3 applies to non-international armed 
conflict. 

Á Article 8 of the ICC Statute consolidates the broad notion of war crimes 
including IACs and NIASs. 

Á Serious violations of IHL in armed conflict are directing attacks against 
persons or objects involved in a humanitarian assistance, which are 
entitled to civilian protection (Articles 2(b)(iii) and 2(e)(iii)) 

 
 
Current challenges 

Á Individuals can be held criminally liable for attacks against humanitarian 
personnel and supplies. 

Á The involvement of humanitarian organisations in judicial proceedings 
may potentially compromise respect of humanitarian principles 
(Impartiality, neutrality and humanitarianism) 

Protection of vulnerable groups 

Children 

Additional sources Á DŜƴŜǊŀƭ /ƻƳƳŜƴǘ bƻΦ мл Ψ/ƘƛƭŘǊŜƴΩǎ wƛƎƘǘǎ ƛƴ WǳǾŜƴƛƭŜ WǳǎǘƛŎŜΩ όнллтύΦ 

 
 
 
Key issues 

Á Special treatment of minors in criminal proceedings. 
Á Criminal responsibility of children who actively took part in an armed 

conflict. 
Á Conscripting or enlisting children under the age of fifteen years into the 

national armed forces or using them to participate actively in hostilities 
amounts to war crime (Article 8 ICC Statute) 

Women 

 
Additional sources 

Á 1998 Rome Statute (Articles 6, 7, 8) 
Á SCSL and ICTY Statutes. 
Á ICTY, ICTR and SCSL decisions. 

 
Key issues 

Á ICL has contributed towards filling the gap of protection of women under 
IHL. Sexual and gender-based violence may be present in genocide, 
crimes against humanity and war crimes committed during armed 
conflict but it is not included in the list of grave braches under Article 146 
GC IV. 

Refugees and IDPs 

Additional sources Á IHL prohibits forced displacement in international (Article 49 GC IV and 
85(4)a AP II) and non-international armed conflicts (Article 17 AP I) 

Key issues Á Serious forms of arbitrary displacements amount to genocide, war crimes 
or crimes against humanity. (Article 6, 7, 8 ICC Statute) as those aimed at 
ΨŜǘƘƴƛŎ ŎƭŜŀƴǎƛƴƎΩΦ 

Indigenous peoples 

Additional sources Á United Nations Declaration on the Rights of Indigenous Peoples (DRIPS) 
Á ILO Indigenous and Tribal Peoples Convention No. 169 (1979) 

Key issues Á Indigenous people may suffer direct or indirect attacks (i.e. damage to 
the natural environment) which falls within the ICC jurisdiction. 



FRAME                                                      Deliverable No. 10.2 

 

 
 
35 

Á Indigenous people as a community with well-defined cultural and ethnic 
identity, with demands for natural resources and land, are more 
vulnerable to the most serious violations of ICL. 

C. Conclusion  
This section has provided a general overview of all the legal frameworks applicable to human rights 

violations in conflict situations, with particular reference to certain vulnerable groups. The general view 

reveals that defining the boundaries between the legal branches can be challenging as there are areas 

that overlap, differ or are tackled from different perspectives. Despite the different interpretations eluded 

to within this section, in their totality they provide a comprehensive legal framework for protection and 

assistance. 

IHL is the most specific in protecting persons who are not, or are no longer, taking direct part in hostilities. 

Nonetheless further clarification would be needed in some areas to ensure adequate protection to the 

most vulnerable in armed conflict situations. However, the problems do not always lie in the legal 

framework, but rather in a lack of respect for the law. 146  

In brief, and without undertaking a detailed examination, this first section attempts to clarify the sources 

and relevant provisions within each framework, even if many of them combine provisions, such as the 

Security Council Resolutions on Women, Peace and Security and on Children and Armed Conflict. Similarly, 

many EU policy documents, despite being more human rights-oriented, are of a mixed nature, including 

references to IRL, IHL and ICL. 

  

                                                           
146 /ƻƭƭŜƎŜ ƻŦ 9ǳǊƻǇŜ ŀƴŘ L/w/Σ tǊƻŎŜŜŘƛƴƎǎ ƻŦ ǘƘŜ .ǊǳƎŜǎ /ƻƭƭƻǉǳƛǳƳ Ψ±ǳƭƴŜǊŀōƛƭƛǘƛŜǎ ƛƴ !ǊƳŜŘ /ƻƴŦƭƛŎǘǎΥ {ŜƭŜŎǘŜŘ 
LǎǎǳŜǎΩΣ  мпǘƘ .ǊǳƎŜǎ /ƻƭƭƻǉǳƛǳƳ мт-18 October 2013, Collegium No. 44 Autumn 2014, 
<https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf> accessed 17 September 2015, 16.  

https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf
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II.  The relationship and interactions between IHRL and IHL and their 

relation with EU law  
Considering the characteristics of IHRL and IHL as presented in the previous section, and considering that 

the relationship between these legal areas has elicited highly theoretical speculations,147 this section aims 

to provide an overview of their main differences and similarities in their application to situations of 

conflict, to present the theoretical approaches in order to provide an explanation about the nature of 

their interplay, and to address the main normative and operational challenges that matter most in the 

protection of disadvantaged or marginalised groups in armed conflict and other situations of violence. 

A. Overview of differences and similarities in the applicability of 

IHRL and IHL to situations of conflict  
Although civilians148 have always suffered in times of war, in the last decades armed conflicts and other 

situations of violence are at the heart of some of the worst human rights violations across the globe, 

causing civilian population to account for the vast majority of the victims ƻŦ ǘƘŜ ǿƻǊƭŘΩǎ ŎƻƴŦƭƛŎǘǎΣ ŀ ǘƻƭƭ 

which falls heaviest on women and children149.`The changing character of waǊΩ has brought about a rise 

of internal armed conflicts and an increase in non-state armed groups and irregular methods of fighting 

(asymmetrical warfare),150 which not only makes it difficult to distinguish fighters from civilians but also 

increase detrimental effects on the civilian population.151  

In 2006, the International Law Commission (ILC)152 listed both international human rights law as well as 

international humanitarian law as special regimes.153 Both regimes share common characteristics but also 

differ in various ways. This section will briefly highlight their main differences and similarities before 

moving to the debate on the nature of the relationship between IHRL and IHL. 

                                                           
147 See Questions of International Law, On the relationship between IHL and IHRL where it matters once more 
assessing the position of the European Court of Human Rights after Hassan and Jaloud (12 May 2015) 
<http://www.qil -qdi.org/on-the-relationship-between-ihl-and-ihrl-where-it-matters-once-more-assessing-the-
position-of-the-european-court-of-human-rights-after-hassan-and-jaloud/> accessed 21 June 2015. 
148 Michael S. Neiberg, Warfare in World History (Routledge 2001) 74. 
149{ŜŜ 5ŜƭƛǾŜǊŀōƭŜ млΦм ΨwŜǇƻǊǘ ƻƴ ǘƘŜ ǎǳǊǾŜȅ ǎǘǳŘȅ ƻƴ human rights violations in conflict-ǎŜǘǘƛƴƎǎΩΣ Cw!a9 tǊƻƧŜŎǘΣ 
ффΦ {ŜŜ ŀƭǎƻ L/w/Σ Ψ/ƛǾƛƭƛŀƴǎ ǇǊƻǘŜŎǘŜŘ ǳƴŘŜǊ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΩ όнф hŎǘƻōŜǊ нлмлύ 
<https:/ /www.icrc.org/eng/war-and-law/protected-persons/civilians/overview-civilians-protected.htm> accessed 
2 May 2015. 
150See Deliverable 10.1, FRAME Project, 108. 
151 Ibid, 109. 
152 Karin Oellers-CǊŀƘƳΣ ΨaǳƭǘƛǇƭƛŎŀǘƛƻƴ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ /ƻǳǊǘǎ ŀƴŘ ¢Ǌƛōǳƴŀƭǎ ŀƴŘ /ƻƴŦƭƛŎǘƛƴƎ WǳǊƛǎŘƛŎǘƛƻƴ- Problems 
ŀƴŘ tƻǎǎƛōƭŜ {ƻƭǳǘƛƻƴǎΩΣ όнллмύ ±ƻƭΦ р aŀȄ tƭŀƴŎƪ ¸ŜŀǊōƻƻƪ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ [ŀǿ 
<http://www.mpil.de/files/pdf1/mpunyb_oellers_frahm_5.pdf> accessed 21 July 2015, 67-104. 
153 The reference is to the study conducted by the Working Group of the ILC on the fragmentation of international 
law, which was initiated as a specific ŎƻƴǎŜǉǳŜƴŎŜ ƻŦ ΨǾŀǊƛƻǳǎ ŎƻƴŎŜǊƴǎ ǊŜƭŀǘŜŘ ǘƻ ǘƘŜ ǇǊƻƭƛŦŜǊŀǘƛƻƴ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ 
courts, tribunals and other institutions and the associated risk of rules and principles developed in particular areas 
of international law coming into conflict with each otheǊΩ. 

http://www.qil-qdi.org/on-the-relationship-between-ihl-and-ihrl-where-it-matters-once-more-assessing-the-position-of-the-european-court-of-human-rights-after-hassan-and-jaloud/
http://www.qil-qdi.org/on-the-relationship-between-ihl-and-ihrl-where-it-matters-once-more-assessing-the-position-of-the-european-court-of-human-rights-after-hassan-and-jaloud/
https://www.icrc.org/eng/war-and-law/protected-persons/civilians/overview-civilians-protected.htm
http://www.mpil.de/files/pdf1/mpunyb_oellers_frahm_5.pdf
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1. Scope of material application  

Whereas IHL is applicable in situations of armed conflict only, IHRL is applicable in all situations.154 

Nevertheless States can derogate from their obligations under IHRL in cases of emergencies (situations 

ΨǘƘǊŜŀǘŜƴƛƴƎ ǘƘŜ ƭƛŦŜ ƻŦ ǘƘŜ ƴŀǘƛƻƴΩύ, notably during armed conflicts but also in situations of internal 

disturbances and tension which are outside the scope of application of IHL.155 In these contexts, police 

operations remain governed by the specific IHRL standards. They may never be conducted like hostilities 

against combatants.156 

There are certain rights guaranteed by IHRL which are non-derogable (the so-ŎŀƭƭŜŘ ΨƘŀǊŘ ŎƻǊŜΩύΣ ƛƴ 

particular the right to life, the prohibition of torture or cruel, inhuman or degrading treatment, and 

slavery.157 These, together with the prohibition of discrimination, are key human rights norms in situations 

of armed conflict.158 ¢ƘŜǊŜŦƻǊŜ ŘŜǊƻƎŀǘƛƻƴǎ ŦǊƻƳ ǘƘŜ ΨƘŀǊŘ ŎƻǊŜΩ ŀǊŜ ƴƻǘ ŀŘƳƛǎǎƛōƭŜ ōǳǘ ƛǘ ƛǎ ŘƛǎǇǳǘŜŘ 

whether, and to what extent, judicial guarantees are applicable to the non-derogable rights.159  

Similarly, on the subject of territorial application, one may note that the extraterritorial application of 

IHRL by States is disputed, while IHL applies wherever an armed conflict takes place.160 Hence, it is 

generally accepted that a State has to comply with IHL when it fights outside its territory. The IHL of 

military occupation has been specifically developed for such situations.  

Some rules of IHL (e.g., on the protection of prisoners of war and protected civilians) protect only those 

who are in the power of a State, while other rules (such as those on the conduct of hostilities) protect 

everyone, including, for example, the civilian population of the adverse party, against indiscriminate 

attacks or enemy soldiers against acts of perfidy or the use of prohibited weapons.  

                                                           
154 Louise Doswald-.ŜŎƪ ŀƴŘ {ȅƭǾŀƛƴ ±ƛǘŞΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ όмффоύ bƻΦ нфоΣ 
International Review of the Red Cross <https://www.icrc.org/eng/resources/documents/misc/57jmrt.htm> 
accessed 20 April 2015, 2. 
155 DƭƻǊƛŀ DŀƎƎƛƻƭƛΣ Ψ¢ƘŜ ǳǎŜ ƻŦ ŦƻǊŎŜ ƛƴ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘǎΦ LƴǘŜǊǇƭŀȅ ōŜǘǿŜŜƴ ǘƘŜ ŎƻƴŘǳŎǘ ƻŦ ƘƻǎǘƛƭƛǘƛŜǎ ŀƴŘ ƭŀǿ 
ŜƴŦƻǊŎŜƳŜƴǘ ǇŀǊŀŘƛƎƳǎΩ όL/w/ нлмоύ ғƘǘǘǇǎΥκκǿǿǿΦƛŎǊŎΦƻǊƎκŜƴƎκŀǎǎŜǘǎκŦƛƭŜǎκǇǳōƭƛŎŀǘƛons/icrc-002-4171.pdf> 
accessed 20 April 2015. 
156 5ƛŜǘŜǊ CƭŜŎƪΣ Ψ[ŀǿ 9ƴŦƻǊŎŜƳŜƴǘ ŀƴŘ ǘƘŜ /ƻƴŘǳŎǘ ƻŦ IƻǎǘƛƭƛǘƛŜǎΥ ¢ǿƻ {ǳǇǇƭŜƳŜƴǘƛƴƎ ƻǊ aǳǘǳŀƭƭȅ 9ȄŎƭǳŘƛƴƎ [ŜƎŀƭ 
tŀǊŀŘƛƎƳǎΚΩΣ ƛƴ Frieden in Freiheit = Peace in Liberty = Paix en liberté : Festschrift für Michael Bothe zum 70 
Geburtstag, Baden-Baden (Dike 2008) 391-407. 
157 Louise Doswald-.ŜŎƪ ŀƴŘ {ȅƭǾŀƛƴ ±ƛǘŞΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩΣ όмффоύ bƻΦ нфо 
International Review of the Red Cross <https://www.icrc.org/eng/resources/documents/misc/57jmrt.htm> 
accessed 20 April 2015, 5. 
158 European Training and Research Centre for Human Rights and Democracy, Human Rights in Armed Conflict (2012) 

291. 
159 The dispute refers particularly to trends showned by recent practice and actual problems arising in the context 
ƻŦ ŦƛƎƘǘƛƴƎ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǘŜǊǊƻǊƛǎƳΦ {ŜŜ aŀǊŎƻ {ŀǎǎƻƭƛΣ ΨLƴǘŜǊƴƳŜƴǘΩ όнлмоύ aŀȄ tƭŀƴŎƪ 9ƴŎȅŎƭƻǇŜŘƛŀ ƻŦ tǳōƭƛŎ 
International Law <http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-
e313?rskey=08KIZx&> result=2&prd=OPIL> accessed 15 Semptember 2015. 
160 Alexander Breitegger, Cluster Munitions and International Law: Disarmament with a Human Face? (Routledge 
2012) 512-520. 

https://www.icrc.org/eng/resources/documents/misc/57jmrt.htm
https://www.icrc.org/eng/resources/documents/misc/57jmrt.htm
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e313?rskey=08KIZx&
http://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/law-9780199231690-e313?rskey=08KIZx&
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The territorial application of international human rights law is much more problematic.161 Most regional 

human rights conventions clearly state that the States Parties must secure the rights listed in those 

conventions for everyone within their jurisdiction. This includes occupied territory. On the universal level, 

under the International Covenant on Civil and Political Rights, ŀ tŀǊǘȅ ǳƴŘŜǊǘŀƪŜǎ Ψǘƻ ǊŜǎǇŜŎǘ ŀƴŘ ǘƻ ŜƴǎǳǊŜ 

to all individuals within its territory and subject to its jurisdiction, the rights ǊŜŎƻƎƴƛȊŜŘΧΩΦ162 This wording 

and the negotiating history may lead towards understanding territory and jurisdiction as cumulative 

conditions. On this basis some States deny that the Covenant is applicable extraterritorially.163 The ICJ, the 

United Nations Human Rights Committee164 and other States are, however, of the opinion that the 

Covenant applies either in the territory or under the jurisdiction of a State party.  

Even if international human rights law applies extraterritorially, the next question that arises is when a 

person can be considered to be under the jurisdiction of a State. LƴǘŜǊƴŀǘƛƻƴŀƭ ΨƧǳǊƛǎǇǊǳŘŜƴŎŜΩ on this 

                                                           
161 See Orna Ben-bŀŦǘŀƭƛ ϧ ¸ǳǾŀƭ {ƘŀƴȅΣ Ψ[ƛǾƛƴƎ ƛƴ 5ŜƴƛŀƭΥ ¢ƘŜ !ǇǇƭƛŎŀǘƛƻƴ ƻŦ IǳƳŀƴ wƛƎƘǘǎ ƛƴ ǘƘŜ hŎŎǳǇƛŜŘ 

¢ŜǊǊƛǘƻǊƛŜǎΩΣ όнллоύ ±ƻƭΦ отΣ bƻΦ м LǎǊŀŜƭ Law Review, 17-ммуΤ WƻƘƴ /ŜǊƻƴŜΣ ΨWǳǊƛǎŘƛŎǘƛƻƴ ŀƴŘ tƻǿŜǊΥ ǘƘŜ LƴǘŜǊǎŜŎǘƛƻƴ 
of Human Rights Law & the Law of Non-LƴǘŜǊƴŀǘƛƻƴŀƭ !ǊƳŜŘ /ƻƴŦƭƛŎǘ ƛƴ ŀƴ 9ȄǘǊŀǘŜǊǊƛǘƻǊƛŀƭ /ƻƴǘŜȄǘΩ όнллтύ ±ƻƭΦ плΣ 
bƻΦ н LǎǊŀŜƭ [ŀǿ wŜǾƛŜǿΣ руΤ aƛŎƘŀŜƭ WΦ 5ŜƴƴƛǎΣ Ψ!ǇǇƭƛŎŀǘƛƻƴ ƻŦ Iǳman Rights Treaties Extraterritorially in Times of 
!ǊƳŜŘ /ƻƴŦƭƛŎǘ ŀƴŘ aƛƭƛǘŀǊȅ hŎŎǳǇŀǘƛƻƴΩ όнллрύΣ ±ƻƭΦ ффΣ ƴƻΦ м !WL[Σ ммф-142; Michael J. Dennis & Andre M. Surena 
!ƴŘǊŜΣ Ψ!ǇǇƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ LƴǘŜǊƴŀǘƛƻƴŀƭ /ƻǾŜƴŀƴǘ ƻƴ /ƛǾƛƭ ŀƴŘ tƻƭƛǘƛŎŀƭ wƛƎƘǘǎ ƛƴ ¢ƛƳŜǎ ƻŦ Armed Conflict and Military 
hŎŎǳǇŀǘƛƻƴΥ ¢ƘŜ DŀǇ .ŜǘǿŜŜƴ [ŜƎŀƭ ¢ƘŜƻǊȅ ŀƴŘ {ǘŀǘŜ tǊŀŎǘƛŎŜΩ όнллуύ LǎǎǳŜ с 9ǳǊƻǇŜŀƴ IǳƳŀƴ wƛƎƘǘǎ [ŀǿ wŜǾƛŜǿΣ 
714-731. 
162 {ǘǳŀǊǘ IŜƴŘƛƴΣ Ψ9ȄǘǊŀǘŜǊǊƛǘƻǊƛŀƭ !ǇǇƭƛŎŀǘƛƻƴ ƻŦ IǳƳŀƴ wƛƎƘǘǎΥ ǘƘŜ 5ƛŦŦŜǊƛƴƎ 5ŜŎƛǎƛƻƴǎ ƻŦ /ŀƴŀŘƛŀƴ ŀƴŘ ¦Y /ƻǳǊǘǎΩΣ 
(January 2010) in Windsor Review of Legal and Social Issues, 57-86. 
163 Such is the well-known position of the United States. The US and Israel, in particular, have raised objections to 
the application of international human rights law in occupied territories or during armed conflicts See Beth Van 
Schaak, `The United States Position´s on the Extraterritorial Application of Human Rights Violations. Now it is Time 
ŦƻǊ /ƘŀƴƎŜΩ нлмп фл LƴǘŜǊƴŀǘƛƻƴŀƭ [ŀǿ {ǘǳŘƛŜǎ ғhttps://www.usnwc.edu/getattachment/a88e97e5-11ec-4dfb-
a013-4cfa5f8efe5a/The-United-States--Position-on-the-Extraterritoria.asp> accessed 15 September 2015, 22 ff. 
164 See UN Human Rights Committee, General Comment 31 (2004) Nature of the Legal Obligation on States Parties 
to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.13. 

1. States Parties are required by article 2, paragraph 1 [of the International Covenant on Civil and Political 
Rights], to respect and to ensure the Covenant rights to all persons who may be within their territory and 
to all persons subject to their jurisdiction. This means that a State party must respect and ensure the rights 
laid down in the Covenant to anyone within the power or effective control of that State Party, even if not 
situated within the territory of the State Party. As indicated in General Comment 15 adopted at the twenty-
seventh session (1986), the enjoyment of Covenant rights is not limited to citizens of States Parties but must 
also be available to all individuals, regardless of nationality or statelessness, such as asylum seekers, 
refugees, migrant workers and other persons, who may find themselves in the territory or subject to the 
jurisdiction of the State Party. This principle also applies to those within the power or effective control of 
the forces of a State Party acting outside its territory, regardless of the circumstances in which such power 
or effective control was obtained, such as forces constituting a national contingent of a State Party assigned 
to an international peace-keeping or peace-enforcement operation. 

11. As implied in [...] General Comment No. 29 on States of Emergencies, adopted on 24 July 2001, reproduced 
in Annual Report for 2001, A/56/40, Annex VI, paragraph 3, the Covenant applies also in situations of armed 
conflict to which the rules of international humanitarian law are applicable. While, in respect of certain 
Covenant rights, more specific rules of international humanitarian law may be especially relevant for the 
purposes of the interpretation of Covenant rights, both spheres of law are complementary, not mutually 
exclusive. 

https://www.usnwc.edu/getattachment/a88e97e5-11ec-4dfb-a013-4cfa5f8efe5a/The-United-States--Position-on-the-Extraterritoria.asp
https://www.usnwc.edu/getattachment/a88e97e5-11ec-4dfb-a013-4cfa5f8efe5a/The-United-States--Position-on-the-Extraterritoria.asp
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matter has evolved in the face of facts that have come before different human rights treaty bodies and 

international tribunals in various conflict and non-conflict situations. 

Until now the ECtHŔs jurisprudence is the one that has received more attention, although it has been 

enhanced and complemented by pronouncements of the UN Human Rights Committee and other UN 

human rights treaty bodies, such as the Committee against Torture, and the Inter-American Commission 

on Human Rights. With regard to the exact mŜŀƴƛƴƎ ƻŦ ΨŜŦŦŜŎǘƛǾŜ ŎƻƴǘǊƻƭΩ ǘƘŜȅ have clarified a number of 

situations that may be summarised as follows: 165 

-First, some situations have been considered as amounting to effective control on the basis of 

military presence in a territory. They include ΨǇǊƻƭƻƴƎŜŘΩ ƻŎŎǳǇŀǘƛƻƴǎΣ ǎǳŎƘ ŀǎ ǘƘŜ ол-year Turkish 

occupation in Northern Cyprus (the Loizidou case, ECtHR) or the Israeli occupation of the 

Palestinian territories (the 2004 Wall Advisory Opinion, ICJ), down to situations which have lasted 

only a short time, as in the case of Ilascu v. Moldova. In this case the ECtHR found Russia to be 

responsible for human rights violations, although Russia had only a few troops present on the 

territory of Moldova. It is considered that this situation would not amount to an occupation as 

provided by Article 42 of the 1907 Hague Convention. The ECtHR decided that Russia exercised 

effective control for the application of extraterritorial human rights obligations.  

-Second, effective control can refer to control exercised over persons, even if this control is only 

temporary. This includes places of detention or situations in which State agents arrest persons 

abroad (for instance the Ocalan case, ECtHR; and the Lopez Burgos case, Human Rights 

Committee166).  

It should be noted that in the Bankovic ŎŀǎŜΣ ǘƘŜ 9/ǘIw ŦƻǳƴŘ ǘƘŀǘ b!¢hΩǎ ŀŜǊƛŀƭ ōƻƳōƛƴƎ ƻŦ .ŜƭƎǊŀŘŜ ŘƛŘ 

not amount to effective control. It appears that the Court set a distinction between ground operations 

(that can exercise effective control) and air power (which the Court found did not amount to effective 

control in this case). 

 Similarly, in the Al-Skeini case the UK House of Lords distinguished situations of conduct of hostilities 

ŘǳǊƛƴƎ ƻŎŎǳǇŀǘƛƻƴ ŦǊƻƳ ΨŎŀƭƳ ƻŎŎǳǇŀǘƛƻƴΩΦ For this Court, if hostilities break out in occupied territories, it 

is not implied that these territories are not always under effective control, which is what this Court 

requires for the extraterritorial applicability of human rights obligations.167 

                                                           
165 {ŜŜ DŜƴŜǾŀ !ŎŀŘŜƳȅ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΣ ΨwǳƭŜ ƻŦ [ŀǿ ƛƴ !Ǌmed conflicts 
tǊƻƧŜŎǘΩғhttp://www.genevaacademy.ch/RULAC/interaction_between_humanitarian_law_and_human_rights_in_
armed_conflicts.php> accessed 21 April 2015. 
166 See at <http://www1.umn.edu/humanrts/undocs/session36/12-52.htm> accessed 15 Septemeber 2015. 
167 {ŜŜ DŜƴŜǾŀ !ŎŀŘŜƳȅ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΣ ΨwǳƭŜ ƻŦ [ŀǿ ƛƴ !ǊƳŜŘ ŎƻƴŦƭƛŎǘǎ 
tǊƻƧŜŎǘΩғhttp://www.genevaacademy.ch/RULAC/interaction_between_humanitarian_law_and_human_rights_in_
armed_conflicts.php> accessed 21 April 2015. 

http://www.genevaacademy.ch/RULAC/interaction_between_humanitarian_law_and_human_rights_in_armed_conflicts.php
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2. Scope of provisions on protection  

One of the most important differences between IHL and IHRL is the scope of substantive protection. 

Despite the common objective of both legal areas of preserving the dignity and humanity of all168, it is an 

important principle of IHRL that all persons benefit equally from these rights without discrimination, whilst 

under IHL, the traditional approach of this legal area consistent with its development as inter-State law, 

ƛǎ ŜǎǎŜƴǘƛŀƭƭȅ ǘƻ ǇǊƻǘŜŎǘ ŜƴŜƳƛŜǎΦ LI[ ǘƘŜǊŜŦƻǊŜ ŘŜŦƛƴŜǎ ŀ ŎŀǘŜƎƻǊȅ ƻŦ ΨǇǊƻǘŜŎǘŜŘ ǇŜǊǎƻƴǎΩΣ ŎƻƴǎƛǎǘƛƴƎ 

basically of enemy nationals, who benefit from a general protection. 

Another dimension of protection concerns the rights protected. Only some human rights are protected 

under IHL and only to the extent that they are particularly endangered by armed conflicts, as for example 

civil and political rights, the right to life of enemies placed hors de combat or judicial guarantees.169 Only 

certain economic, social and cultural rights are protected or guaranteed, like for instance the right to 

health and the right to food; as are group rights, like the right to a healthy environment.170 As opposed to 

this, the scope of protection under IHRL does not differentiate but covers all human beings, although 

some instruments establish and protect rights for specific categories of persons, according to their specific 

needs or disadvantaged situations.171 In IHL some groups (children, women, the elderly, persons with 

disabilities) are also entitled to special protection. 

3. Duty bearers  

Traditionally, States and International Organisations have been considered the primary subjects of 

international law, since they are entitled to enter into treaties and create obligations. It is the practice of 

States which primarily contributes to international customary law,172 although certain activities of 

International Organisations may contribute to the formation or expression of rules of customary law.173  

As regards human rights, a wide range of rights are explicitly protected and can directly or indirectly be 

affected by armed conflict. The obligations under human rights treaties apply to the State as a whole, no 

                                                           
168 Office of the High Commissioner of Human Rights (OHCHR), International Legal Protection of Human Rights in 
Armed Conflict (New York and Geneva: United Nations Publications, 2011) 
<http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf> accessed 24 April 2015, 2. 
169 Ibid, 17.  
170 Ibid, 17. 
171 For instance, the CRC has been ratified by 193 states, whereas the Migrant Workers Convention has 47 members 
<https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iv-
13&chapter=4&lang=enhttps://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iv-
13&chapter=4&lang=enhttps://treat ies.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iv-
13&chapter=4&lang=enhttps://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_no=iv-
13&chapter=4&lang=en>, accessed 23 April 2015.  
172 .ƛƴƎ .ƛƴƎ WƛŀΣ Ψ¢ƘŜ wŜƭŀǘƛƻƴǎ ōŜǘǿŜŜƴ ¢ǊŜŀǘƛŜǎ ŀƴŘ /ǳǎǘƻƳΩ όнлмлύ ф όмύ Chinese Journal of International Law 
<http://chinesejil.oxfordjournals.org/content/9/1/81.full> accessed 25 April 2015, 81-109, 98. 
173aƛŎƘŀŜƭ ²ƻƻŘΣ όнлмрύ ±ƻƭ пу LǎǎǳŜ о ȫLƴǘŜǊƴŀǘƛƻƴŀƭ hǊƎŀƴƛȊŀǘƛƻƴǎ ŀƴŘ /ǳǎǘƻƳŀǊȅ [ŀǿΩ  ±ŀƴŘŜǊōƛƭǘ WƻǳǊƴŀƭ ƻŦ 
Transnational Law <http://www.vanderbilt.edu/jotl/manage/wp-
content/uploads/Wood_International_Organizations_and_Customary_International_Law_A.pdf> accessed 15 
September 2015, 609-620. 

http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf
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http://www.vanderbilt.edu/jotl/manage/wp-content/uploads/Wood_International_Organizations_and_Customary_International_Law_A.pdf
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matter its internal structure and division of responsibilities.174 IHL is primarily addressed to the States that 

are parties to an armed conflict, including Common Article 3 (and, where the threshold is met, also AP II). 

As to the obligations of international organizations vis-à-vis IHRL, it should be noted that International 

Organisations are generally not parties to the IHRL and IHL treaties. Nonetheless, they may be bound by 

IHRL or IHL as part of customary law. Moreover, they may themselves issues binding statements or be 

bound by specific sources.  This is for instance the case of the EU that is not as such a party to human 

rights treaties, with one exception.  

Since the entry into force of the Lisbon Treaty, the EU an international organisation with legal personality 

(Article 47 TEU) and is thus an international law subject with the capacity to bear rights and obligations 

under international law175. In this capacity, the only UN human rights treaty to which the EU has become 

a party is the United Nations Convention on the Rights of Persons with Disabilities.  Notwithstanding the 

EU has set own commitments under EU law and policy with respect to human rights at the internal and 

external action. For instance, Title V of the TEU contains references to the principles of international law 

and in particular to the respect of human rights to guide the EU external action.176 

Besides, it has been recognised by the CJEU that the EU must respect international customary law,177 and 

some rules of international humanitarian law would appear to be covered by EU human rights provisions. 

Moreover, almost all the Member States are party to the most relevant human rights treaties, which might 

lead to the cƻƴŎƭǳǎƛƻƴ ǘƘŀǘ ǘƘŜǎŜ ǊŜǇǊŜǎŜƴǘ Ψregional customary international lawΩΦ178 This works not only 

for the EU, but with other international organisation such as the UN.179 Consequently, in addition to any 

obligations of its Member States, the EU becomes an addressee of the rights and obligations deriving from 

international human rights norms.180This obligation on the EU to respect human rights as part of 

customary international law also applies abroad. In this regard, there are a number of general principles 

of international human rights law that are applicable to EU peace missions. Some of them are codified in 

relevant treaties to which EU Member States are party, and others are a matter of being part of customary 

international law.181  

                                                           
174 Art. 27 Vienna Convention on the Law of Treaties. 
175 The EU has signed the UN Convention on the rights of persons with disabilities. 
176 Art. 21 and 22 TEU. 
177 See Cases C-286/90 Anklagemyndigheden v Peter Michael Poulsen and Diva Navigation Corp., 24 November 1992, 
§ 9 and C-308/06, International Association of Independent Tanker Owners (Intertanko) and Others, 3 June 2008, § 
51.   
178 9Ǌƛƪŀ ŘŜ ²ŜǘΣ ΨThe emergence of international and regional value systems as a manifestation of the merging 
ƛƴǘŜǊƴŀǘƛƻƴŀƭ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ƻǊŘŜǊΩ, (2006) Vol. 19, Journal of International Law 
<http://law.huji.ac.il/upload/de_wet_reading.pdf> accessed on 10 April 2015 631- 632. 
179See WƻǊŘŀƴ tŀǳǎǘΣ Ψ¢ƘŜ UN is bound by human rights: understanding the full reach of human rights, remedies and 
ƴƻƴ ƛƳƳǳƴƛǘȅΩ όнлмлύ ±ƻƭΦ рмΣ !ǇǊƛƭ мн IŀǊǾŀǊŘ L[W hƴƭƛƴŜΦ  
180See for instance, Frederik Naert, LƴǘŜǊƴŀǘƛƻƴŀƭ [ŀǿ !ǎǇŜŎǘǎ ƻŦ ǘƘŜ 9¦Ωǎ {ŜŎǳǊƛǘȅ ŀƴŘ 5ŜŦŜƴŎŜ tƻƭƛŎȅΣ ǿƛǘƘ ŀ 
Particular Focus on the Law of Armed Conflict and Human Rights (Intersentia 2010). 
181CǊŜŘŜǊƛƪ bŀŜǊǘΣ  Ψ.ƛƴŘƛƴƎ LƴǘŜǊƴŀǘƛƻƴŀƭ hǊƎŀƴƛǎŀǘƛƻƴǎ ǘƻ aŜƳōŜǊ {ǘŀǘŜ ¢ǊŜŀǘƛŜǎ ƻǊ wŜǎǇƻƴǎƛōƛƭƛǘȅ ƻŦ aŜƳōŜǊ {ǘŀǘŜǎ 
ŦƻǊ ¢ƘŜƛǊ hǿƴ !Ŏǘƛƻƴǎ ƛƴ ǘƘŜ CǊŀƳŜǿƻǊƪ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ hǊƎŀƴƛǎŀǘƛƻƴǎΩΣ ƛƴ Wŀƴ ²ƻǳǘŜǊǎ Ŝǘ ŀƭΦ όŜŘǎύΣ Accountability 
for Human Rights Violations by International Organizations (Intersentia 2010) 129-168. The most important human 
rights principles applicable to EU crisis management operations are the principle of security and liberty of persons, 
including the principle of due process, holding that no one shall be subjected to unlimited arrest or detention and 

http://law.huji.ac.il/upload/de_wet_reading.pdf
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Notwithstanding, the applicability of human rights to the EU as a matter of law remains controversial in 

some respects, including the extraterritorial application of the European Convention on Human Rights182, 

the question of derogation in times of emergencies and its applicability to peace operations, the 

relationship between human rights and international humanitarian law and the impact of UN Security 

Council mandates on human Rights183. However, at least as a matter of policy and practice, human rights 

law provides guidance in EU operations and in practice.184  

Concerning the application of international humanitarian law (IHL) to EU military operations, as regulated 

in the Geneva Conventions and Additional Protocol, IHL is applicable in situations of armed conflict (and 

occupation). This legal framework is not directly applicable to a simple deployment of a military operation 

because it requires the existence ƻŦ ŀƴ ΨaǊƳŜŘ ŎƻƴŦƭƛŎǘΩ, a term of art in IHL which is not conventionally 

defined. An additional difficulty lies in the characterisation of such an armed conflict and the concrete 

applicable rules since it is considered that multinational forces operations usually intervene in situations 

of non-international armed conflict185. Another important requirement concerning the applicability of IHL 

ƛǎ ǘƘŀǘ ǘƘŜ ƻǊƎŀƴƛȊŀǘƛƻƴΩǎ ǘǊƻƻǇǎ Ƴǳǎǘ ŀƭǎƻ ōŜ ƛƴǾƻƭǾŜŘ ƛƴ ǘƘŜ ŎƻƴŦƭƛŎǘ ŀǎ ŎƻƳōŀǘŀƴǘǎ ƻǊ ǇŀǊǘƛŜǎ ǘƻ ǘƘŜ 

conflict. 

 It is widely accepted that IHL instruments are binding to Member States and applicable during EU military 

operations as all EU Member States are party to the Geneva Conventions and their Additional Protocols 

and therefore they are under an obligation to abide by them. Regarding the EU, the Geneva Conventions 

do not apply directly to it, as international organisations are barred from becoming parties but it has 

nonetheless been generally recognised that the norms of the Geneva Conventions are part of customary 

international law and, therefore, the EU must comply with them. This applicability is supported by the 

TEU and by EU case law. The CJEU has held that the European Communities must respect international 

law in the exercise of its powers. It is therefore required to comply with the rules of customary 

                                                           
providing the accused the right to be heard before any condemnation, These principles have been identify by 
IŀŘŜǿƛŎƘ IŀȊŀƭŜǘΣ Ψ/ƻƳƳƻƴ ǎŜŎǳǊƛǘȅ ŀƴŘ ŘŜŦŜƴŎŜ ǇƻƭƛŎȅΥ ²Ƙŀǘ ƴŜȄǳǎ ōŜǘǿŜŜƴ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀƴŘ ǎŜŎǳǊƛǘȅΚΩ ƛƴ   {ŀǊƛ 
and Wessel op. cit., 32. 
But there are more important principles in the field of EU missions, such as the prohibition of torture and inhuman 
treatment; the prevention and repression of (sexual) violence, exploitation, and abuse in the context of peace 
operations and the principle of non-discrimination. 
182The extraterritorial application of human rights instruments and customary international law is largely 
uncontroversial in the case of international organisations as they by definition have no state territory as indicated 
by Frederik Naert, International lŀǿ ŀǎǇŜŎǘǎ ƻŦ ǘƘŜ 9¦Ωǎ {ŜŎǳǊƛǘȅ ŀƴŘ 5ŜŦŜƴŎŜ tƻƭƛŎȅ ǿƛǘƘ ŀ ǇŀǊǘƛŎǳƭŀǊ ŦƻŎǳǎ ƻƴ ǘƘŜ 
law of armed conflicts (Intersentia 2010) 564-566.  
183 CǊŜŘŜǊƛƪ bŀŜǊǘΣ  Ψ¢ƘŜ ŀǇǇƭƛŎŀōƛƭƛǘȅΧΩΣ моΦ 
184 A recent expression of policy commitments in that respect are those formulated in the Strategic Framework on 
Human Rights and Democracy and the first Action Plan  (25 June 2012) and Second Action Plan (20 July 2015) for its 
Implementation. Additionally, the EU has adopted a number of human rights Guidelines which indicate human rights 
priorities for the Union. The most relevant guidelines related to CSDP missions are on Children and armed 
conflict  (2008), Violence against women and girls and combating all forms of discrimination against them  (2008) 
and International Humanitarian Law (2009). 
185 WŜƭŜƴŀ tŜƧƛŎΣ ΨThe protective scope of Common Article 3: more than meets the eyeΩ (2011) vol. 93 no. 881 
International Review of the Red Cross, 5-7. 



FRAME                                                      Deliverable No. 10.2 

 

 
 
43 

ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿΧΩ. Recently, the Grand Chamber of the Court has reaffirmed this position by holding 

that the EU is bound to observe international law in its entirety, including customary international lawΩΦ186 

The EU promotes compliance with international humanitarian law, as evidenced in the original and 

updated EU Guidelines on the matter,187 under which the EU as well as Member States commit to ensure 

compliance with IHL by third States or by non-state actors operating in third States. Nevertheless these 

Guidelines do not cover Member States own conduct or that of their forces. 

One of the problems arising from the applicable humanitarian customary law is the question of which 

rules are applicable to a conflict in which the EU is involved. In terms of treaty law this question is governed 

by different legal regimes on international and non-international armed conflict, which would entail the 

applicability of different rules. In terms of customary international law, the preponderant view is that the 

whole customary body can be applicable to both internal and international armed conflict.188 

Yet, customary law is not the only legal source that could bind the EU in relation to international 

humanitarian law. The general principles of the EU have also been considered a source of obligation for 

the EU in humanitarian law. This asserǘƛƻƴ Ƙŀǎ ōŜŜƴ ǎǳǇǇƻǊǘŜŘ ƛƴ ǘƘŜ Ψwidespread and largely convergent 

ratification of LOAC treaty obligations by the EU member states and the close link between a number of 

suŎƘ ƻōƭƛƎŀǘƛƻƴǎ ŀƴŘ ƘǳƳŀƴ ǊƛƎƘǘǎΩ. Another source of obligation might include unilateral acts. Council 

decisions (formerly joint actions) might be considered sources of unilateral acts.189 In relation to EU 

military operations, in some of the Council joint actions pertaining to operation EUNAVFOR,190 the EU 

makes reference to different UN Security Council Resolutions as a basis for its operation. In these 

resolutions, the Security Council allows States to enter and use the territorial waters of Somalia to fight 

against piracy in a manner consistent with relevant international law, which in the case of an armed 

ŎƻƴŦƭƛŎǘ ǿƻǳƭŘ ōŜ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΦ ¢Ƙƛǎ ƭƛƳƛǘŀǘƛƻƴ Ƙŀǎ ŀƭǎƻ ōŜŜƴ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ΨǿƘŜǊŜŀǎΩ 

sections of one of the Council joint actions.191 

This indirect applicability of IHL is confirmed in a subsequent Resolution of the UN Security Council, in 

which there are specific references to regional organizations to fight against piracy, which foresee that 

Ψany measures undertaken pursuant to the authority of this paragraph shall be undertaken consistent with 

applicable international humanitarian and human rights lawΩΦ192 Finally the EU, just like all other 

international subjects, is also bound by the norms of jus cogens.193  

                                                           
186Case C-366/10, Air Transport Association of America and others v. Secretary of State for Energy and Climate 
Change 
187 EU Guidelines on promoting compliance with international humanitarian law, OJ 2005 C 327/12, updated in 2009. 
188See McCoubrey and White, The Blue Helmets. Legal regulation of United Nations military operations, (Aldershot 
1996) 158-160.  The authors refer to those rules which may be accepted as customary law. 
189Ramses Wessel, ¢ƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩǎ CƻǊŜƛƎƴ ŀƴŘ {ŜŎǳǊƛǘȅ tƻƭƛŎȅΦ ! [ŜƎŀƭ Lƴǎǘƛǘǳǘƛƻƴŀƭ tŜǊǎǇŜŎǘƛǾŜ, (Kluwer  Law 
International 1999) 193-195. 
190 Council Joint Action 2008/749/CFSP of 19 September 2008. 
191 Council Joint Action 2008/749/CFSP of 19 September 2008 on the European Union military coordination action 
in support  of  UN  Security  Council  resolution  1816  (2008)  (EU  NAVCO),  OJ  2008  L  252/93; Council  Joint  Action  
2008/851/CFSP of 10 November 2008 on a European Union military operation to contribute to the deterrence, 
prevention  and repression of acts of piracy and armed robbery off the Somali coast, OJ 2008 L 301/33. 
192SC Res. 1851 (2008) 16 December 2008. 
193 Art. 53 of the 1986 Vienna Convention establishes the nullity of a treaty which conflicts with a peremptory norm 
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In policy terms, EU Member States accept that if EU-led forces become engaged in an armed conflict, IHL 

will fully apply to them. Some of the relevant general principles of IHL that would be applicable during EU 

peace missions involving the use of military force, include the principle of distinction between civilian and 

combatants, the principle of precautions in attack, the principle of proportionality and the overarching 

principle of humanity. These principles are generally translated into the rules of engagement, which are 

an important element of the legal framework, guiding the activity of the EU military forces on the ground. 

It is the duties of each EU Member State to train its armed forces so that they are able to comply with IHL 

and to respond to complex situations.  

As to what concerns applicability of IHL to non-state armed groups (NSAG), this set of law binds all parties 

to the conflict in all circumstances, and therefore oversees their horizontal relationship. As for the Geneva 

Conventions, their obligations rest primarily on States and their forces participating in armed conflict, but 

responsibility is also extended for the direct participants and to their civilian leadership.  

4. Accountability  

Under IHRL and IHL, States are obliged to investigate alleged violations, to prosecute alleged perpetrators 

and, if found guilty, to punish them. In recent times, however, convergence between IHRL and IHL has 

been further developed to also impose certain types of obligations on non-state actors, but in different 

conditions and to different degrees.194  

Besides, as already indicated, international criminal law, for example, criminalises certain gross violations 

of human rights and serious violations of IHL amounting to genocide, crimes against humanity and war 

crimes and provides for individual criminal responsibility.195IHRL lays down some clear legal rules 

regarding the responsibility of States for violations of human rights. Moreover, these rules have been 

further developed in a large number of cases by the international monitoring bodies.  In this context of 

{ǘŀǘŜǎΩ ƎŜƴŜǊŀƭ ƭŜƎŀƭ Řǳǘȅ ǘƻ ŜƴǎǳǊŜ ǘƘŜ ŜŦŦŜŎǘƛǾŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎΣ ǘƘŜ Ƴƻǎǘ ǊŜƭŜǾŀƴǘ ǎǇŜŎƛŦƛŎ 

legal obligations that this entails are: the duty to prevent human rights violations; the duty to provide 

domestic remedies; and the duty to investigate alleged human rights violations, to prosecute those 

suspected of having committed them and to punish those found guilty, and, finally, the duty to provide 

restitution or compensation to victims of human rights violations. 

In the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross 

Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, 

the General Assembly stated that the obligation to respect and to ensure respect for and implement 

ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘ ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ƛƳǇƭƛŜǎ ǘƘŜ Řǳǘȅ ǘƻ ΨƛƴǾŜǎǘƛƎŀǘŜ Ǿƛƻƭŀǘƛƻƴǎ 

effectively, promptly, thoroughly and impartially and, where appropriate, take action against those 

                                                           
of general international law; hence, it can be assumed that international organizations are bound by the norms of 
jus cogens. 
194 Office of the High Commissioner of Human Rights (OHCHR), International Legal Protection of Human Rights in 
Armed Conflict (United Nations Publications 2011) 21.   
195 Antonio Cassese, Guido Acquaviva, Mary Fan and Alex Whiting, International Criminal Law (Oxford University 
Press 2003) 20. 
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allegedly responsible in accordance with doƳŜǎǘƛŎ ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿΩΦ196 Further, the preamble 

ǎǘƛǇǳƭŀǘŜǎ ǘƘŀǘ ǘƘŜ .ŀǎƛŎ tǊƛƴŎƛǇƭŜǎ ŀƴŘ DǳƛŘŜƭƛƴŜǎ ΨŘƻ ƴƻǘ Ŝƴǘŀƛƭ ƴŜǿ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƻǊ ŘƻƳŜǎǘƛŎ ƭŜƎŀƭ 

obligations but identify mechanisms, modalities, procedures and methods for the implementation for 

existing legal obligations under international human rights law and international humanitarian law which 

ŀǊŜ ŎƻƳǇƭŜƳŜƴǘŀǊȅ ǘƘƻǳƎƘ ŘƛŦŦŜǊŜƴǘ ŀǎ ǘƻ ǘƘŜƛǊ ƴƻǊƳǎΩΦ197 

5. State responsibility  

In the International Law CƻƳƳƛǎǎƛƻƴΩǎ Draft Articles on International Responsibility of States for Wrongful 

ActsΣ ǘƘŜ ōǊŜŀŎƘ ƻŦ ŀ {ǘŀǘŜΩǎ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƻōƭƛƎŀǘƛƻƴ ŎƻƴǎǘƛǘǳǘŜǎ ŀƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǿǊƻƴƎŦǳƭ ŀŎǘ ŀƴŘ Ŝƴǘŀƛƭǎ 

the international responsibility of that State.198 If attributable to the State, it is responsible for violations 

committed by its organs, including the armed forces (Article 4); committed by persons or entities 

empowered to exercise elements of governmental authority (Article 7); committed by persons or groups 

acting in fact on its instructions, or under its direction or control (Article 8); committed by private persons 

or groups which it acknowledges and adopts as its own conduct (Article 11).199 A State is responsible for a 

lack of due diligence if it has failed to prevent or punish violations of international human rights and 

humanitarian law committed by private actors and should adopt measures to repair the damage and to 

prevent future violations,200 the obligation of a State to provide reparation for a violation of IHL is 

uncontroversial.  

As for human rights abuses, the ECtHR and the Inter-American Court of Human Rights refer to 

international customary rules of State responsibility to order the payment of compensation to victims of 

human rights violations.201 As regards international criminal law, Article 25, paragraph 4 of the Rome 

Statute of the International Criminal Court stipulates that the fact than an individual is found guilty of 

gross abuses of international human rights and humanitarian law does not exonerate the State from 

international responsibility.202  

                                                           
196 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of International Humanitarian Law, UNGA Resolution 69/147, 
para. 3(b).  
197 Ibid. 
198 ILC, Draft articles on Responsibility of States for Internationally Wrongful Acts adopted by the International Law 
Commission at its fifty-ǘƘƛǊŘ ǎŜǎǎƛƻƴΣ ƛƴ нллм ŀƴŘ ǎǳōƳƛǘǘŜŘ ǘƻ ǘƘŜ DŜƴŜǊŀƭ !ǎǎŜƳōƭȅ ŀǎ ŀ ǇŀǊǘ ƻŦ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ 
report covering the work of that session (A/56/10) Articles 1 and 2 
<http://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf> accessed 26 April 2015.  
199 OHCRC, International Legal Protection of Human Rights in Armed Conflict (New York and Geneva: United 
Nations Publications, 2011) 72, footnote 104.   
200 Measures may include paying reparations to the victims and their families, adoption of legal mechanisms to 
prevent future abuses, etc.   
201 OHCHR, International Legal Protection of Human Rights in Armed Conflict (New York and Geneva: United Nations 
Publications, 2011) 73 and idem, footnote 106, citing the IACtHR in the Case of the Rochela Massacre v. Colombia, 
WǳŘƎŜƳŜƴǘ ƻŦ мм aŀȅ нллтΣ {ŜǊƛŜǎ /Σ bƻΦ мсоΣ ǇŀǊŀΦ ннсΥ Ψƛǘ ƛǎ ŀ ǇǊƛƴŎƛǇƭŜ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ǘƘŀǘ ŀƴȅ Ǿƛƻƭŀǘƛƻƴ ƻŦ an 
international obligation which causes damage gives rise to a duty to make adequate reparations. The obligation to 
ǇǊƻǾƛŘŜ ǊŜǇŀǊŀǘƛƻƴǎ ƛǎ ǊŜƎǳƭŀǘŜŘ ƛƴ ŜǾŜǊȅ ŀǎǇŜŎǘ ōȅ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿΦΩ  
202OHCHR, International Legal Protection of Human Rights in Armed Conflict (New York and Geneva: United Nations 
Publications, 2011) <http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-
0a655eb30e16/0/rome_statute_english.pdf> accessed 23 July 2015, 73. 

http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
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! {ǘŀǘŜΩǎ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ Ŏŀƴ ŜǾŜƴ Ǝƻ ǎƻ ŦŀǊ ŀǎ ǘƻ ōŜ ƭƛŀōƭŜ ŦƻǊ Ψnon-ǎǘŀǘŜ ŀŎǘƻǊǎΩ ŎƻƴŘǳŎǘΦ 5ŜǎǇƛǘŜ ǘƘŜƳ ōŜƛƴƎ 

considered bound to observe certain IHRL standards, as mentioned earlier, a State does not cease to be 

bound according to the rules of State responsibility.203 

6. Individual responsibility  

Only in cases of violations of IHRL, do individuals have the possibility to initiate a complaints procedure 

against States, provided for by several human rights treaties. Unlike IHRL, IHL seeks to hold accountable 

the perpetrators of serious violations of humanitarian law, instead of allowing for individual 

complaints.204 

As they have been considered of such gravity by the international community, certain gross violations of 

human rights law, and serious violations of international humanitarian law, give rise to individual criminal 

responsibility, and have been regulated under international criminal law. As such, the Rome Statute of 

the International Criminal Court penalises genocide,205 crimes against humanity206 and war crimes.207 

Furthermore, under customary international law, crimes against humanity do not require a connection to 

an armed conflict but can also be committed in peacetime.208 Apart from that, there are only a few 

international human rights treaties that establish criminal responsibility for human rights violations and 

contain provisions regarding their prosecution.209 

According to the Updated Set of principles for the protection and promotion of human rights through 

action to combat impunity,210 ΨǎŜǊƛƻǳǎ ŎǊƛƳŜǎ ǳƴŘŜǊ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿΩ ŀǊŜ ŎƻƴǎǘƛǘǳǘŜŘ ōȅ ƎǊŀǾŜ ōǊŜŀŎƘŜǎ 

of the Geneva Conventions and other violations of international humanitarian law which are crimes under 

international law, genocide, crimes against humanity, and other violations of internationally protected 

human rights that are crimes under international law and /or which international law requires States to 

penalise, such as torture, enforced disappearances, extrajudicial execution and slavery.211 

                                                           
203 OHCHR, International Legal Protection of Human Rights in Armed Conflict (United Nations Publications 2011) 27; 
e.g. a group has been empowered by the law of a State to exercise elements of government authority; is in fact 
acting on the instruction of, or under the direction or control of the State; has violated international legal obligations 
and subsequently becomes the new government of the State; has violated legal obligations and subsequently 
succeeds in establishing a new State in part of the territory of a pre-existing State or in a territory under its 
administration.   
204 Alexander Breitegger, Cluster Munitions and International Law: Disarmament with a Human Face? (Routledge 
2012) 517. 
205 Art. 6 ICC Statute. 
206 Art. 7 ICC Statute. 
207 Art. 8 ICC Statute. 
208 Prosecutor v 5ǳǎƪƻ ¢ŀŘƛŏ, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Case No IT-
94-1-AR72 (1996) 35 ILM 32, ICL 36 (ICTY 1995), 2nd October 1995, Appeals Chamber (ICTY) para. 141. 
209 Among them are the Convention against Torture (Arts. 4-5), the International Convention for the Protection of 
All Persons from Enforced Disappearance (Arts. 4 and 9.2), the Optional Protocols to the Convention on the Rights 
of the Child on the involvement of children in armed conflict (Art. 4.2) and on the sale of children, child prostitution 
and child pornography (Arts. 3 and 7).   
210 {ŜŜ 9/h{h/Σ ΨwŜǇƻǊǘ of the independent expert to update the set of principles to combat impunity, Diane 
hǊŜƴǘƭƛŎƘŜǊΩ όу CŜōǊǳŀǊȅ нллрύ E/CN.4/2005/102/Add.1 
<http://ap.ohchr.org/documents/alldocs.aspx?doc_id=10800> accessed 25 July 2015. 
211 OHCHR, International Legal Protection of Human Rights in Armed Conflict (United Nations Publications 2011) 82.   

http://ap.ohchr.org/documents/alldocs.aspx?doc_id=10800
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Criminal responsibility arises for any person who planned, instigated, ordered, committed or otherwise 

aided and abetted in their planning, preparation or execution of crimes/violations as listed above.212 For 

genocide and crimes against humanity, the organisational affiliation does not only apply to State actors, 

but also to non-State actors engaged in an armed conflict. As concerns war crimes, insofar as non-State 

entities have important obligations in international humanitarian law, their violations fall within the same 

legal framework applicable to States.213  

In IACs all States have the responsibility to respond to grave breaches and other breaches of the Geneva 

Conventions and of AP I. States undertake the obligation to respect and to ensure respect for the 

Conventions in all circumstances and to enact legislation to provide effective penal sanctions for 

perpetrators of grave breaches of IHL. In NIACs, neither AP II nor Common Article 3 contains specific 

provisions for the prosecution of serious violations of their rules and for grave breaches. The possibility to 

punish war crimes also in the context of non-international armed conflicts was developed through the 

jurisprudence of the International Criminal Tribunal for the former Yugoslavia and the International 

Criminal Tribunal for Rwanda.214 Article 8.2 (c) and (e) of the Rome Statute which includes war crimes 

committed in non-ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΣ ǎŜǘǎ ƻǳǘ ŀ {ǘŀǘŜΩǎ ƻōƭƛƎŀǘƛƻƴ ǘƻ ƛƴǾŜǎǘƛƎŀǘŜ ŀƴŘ ǇǊƻǎŜŎǳǘŜ 

serious violations of Common Article 3 of the Geneva Conventions and other serious violations of the laws 

and customs applicable in armed conflicts not of an international character.  

An explicit reference to the obligation to seek accountability is entailed in some international IHRL and 

IHL treaties215 which impose a general obligation on all States parties to provide an effective remedy for 

violations of the rights enshrined in these treaties, including a duty to investigate and punish those 

responsible.216  

Legal obligations under IHRL and IHL have been widely recognised as extending beyond the territory of a 

State and to any place where the State exercises jurisdiction or control over persons. Under the principle 

of universal jurisdiction, a State may prosecute alleged perpetrators for the core international crimes 

irrespective of where the crime has taken place and of the nationality of the perpetrator. In cases of grave 

breaches of the Geneva Conventions, the State is obliged to do so under the principle aut dedere aut 

judicare.217 

                                                           
212 Ibid, 78.   
213 {ŜŎǳǊƛǘȅ /ƻǳƴŎƛƭ wŜǎƻƭǳǘƛƻƴ мнмп όмффуύ ǊŜƎŀǊŘƛƴƎ ǘƘŜ !ŦƎƘŀƴ ƛƴǘŜǊƴŀƭ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΥ ΨǇŜǊǎƻƴǎ ǿƘƻ ŎƻƳƳƛǘ ƻǊ 
order the commission of breaches of the [Geneva] Conventions are individually responsible in respect of such 
ōǊŜŀŎƘŜǎΩΦ   
214 tǊƻǎŜŎǳǘƻǊ Ǿ 5ǳǎƪƻ ¢ŀŘƛŏ, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Case No IT-
94-1-AR72, (1996) 35 ILM 32, ICL 36 (ICTY 1995), 2nd October 1995, Appeals Chamber (ICTY) 86-136. 
215 The International Covenant on Civil and Political Rights (Art. 2.3), the Convention against Torture, the 
International Convention for the Protection of all Persons from Enforced Disappearance, and the Optional Protocols 
to the Convention on the Rights of the Child on the involvement of children in armed conflict and on the sale of 
children, child prostitution and child pornography.   
216 OHCHR, International Legal Protection of Human Rights in Armed Conflict (United Nations Publications 2011) 82.   
217 aƛǑŀ ½Ǝonec-wƻȌŜƧ ŀƴŘ WƻŀƴƴŜ CƻŀƪŜǎΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ /ǊƛƳƛƴŀƭǎΥ 9ȄǘǊŀŘƛǘŜ ƻǊ tǊƻǎŜŎǳǘŜΚΩ όнлмоύ /ƘŀǘƘŀƳ IƻǳǎŜ 
Briefing paper. 
<http://www. chathamhouse.org/sites/files/chathamhouse/public/Research/International%20Law/0713bp_prosec
ute.pdf> accessed 25 April 2015, 2. 

http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/International%20Law/0713bp_prosecute.pdf
http://www.chathamhouse.org/sites/files/chathamhouse/public/Research/International%20Law/0713bp_prosecute.pdf
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B. Theoretical approaches to the relationship between IHRL and IHL 

Research on the applicability and application of IHRL and IHL in situations of armed conflict, has been the 

object of a vast array of literature. Scholars chronologically argued that only international humanitarian 

law was applicable, that both legal regimes were applicable, and eventually that international 

humanitarian law was the lex specialis of human rights law. The subsequent trend was to affirm that 

ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ŀƴŘ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ŀǊŜ ΨƳŜǊƎƛƴƎΩ ƻǊ ΨŦǳǎƛƴƎΩ ƛƴǘƻ ŀ ǎƛƴƎƭŜ ǎŜǘ ƻŦ ƴƻǊƳǎ 

ŀƭƻƴƎ ŀ ǇǊƻŎŜǎǎ ƻŦ ΨŎƻƴŦƭǳŜƴŎŜΩ ƻŦ ōƻǘƘ ƭŜƎŀƭ ŀǊŜŀǎ ǳƴŘŜǊ ΨǘƘŜ ǘǊŀƴǎŦƻǊƳŀǘƛǾŜ ƛƴŦƭǳŜƴŎŜ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎΩΦ 

This section seeks to present this ongoing debate and the various approaches to describing the 

relationship between human rights and humanitarian law in order to clarify the nature of their interplay. 

Despite the relevance of the academic discussion, the limited utility of legal theory in solving the problems 

raised by the relationship between IHRL and IHL has been stressed. Scholars have rightly pointed out that 

ΨǘƘŜ ǊƻƭŜ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛƴ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘ ǿƛƭƭ Ŧƛƴŀƭƭȅ ōŜ ŘŜŎƛŘŜŘ ƴƻǘ ǘƘǊƻǳƎƘ ŀōǎǘǊŀŎǘ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ōǊƻŀŘ 

determinative principles, ōǳǘ ǊŀǘƘŜǊ ƛƴ ŀ ǇǊŀƎƳŀǘƛŎ ŀƴŀƭȅǎƛǎ ƻŦ ƛƴŘƛǾƛŘǳŀƭ ǎƛǘǳŀǘƛƻƴǎΩΦ218 

Despite the wide acceptance of the co-applicability of both legal regimes, uncertainty remains as to what 

the precise interplay of the two sets of norms looks like. While IHL only applies during armed conflict, IHRL 

do not cease to be applicable in armed conflicts. Human rights treaties, however, allow States to derogate 

from certain rights during a public emergency that threatens the nation (including a state of war), 

provided they fulfill certain preconditions and follow specified procedures. Some rights, though, (such as 

the right to life, freedom from torture, freedom of thought, equality and non-discrimination) can never 

be suspended. IHL does not allow for derogation. 

The concurrent application of IHL and IHRL has been expressly recognised by various international 

tribunals, including the ICJ, the ECtHR and the Inter-American Commission on Human Rights, as will be 

analysed under a subsequent sub-heading of this report. It also raises some challenges, however. This is 

particularly so where there may be a conflict in norms, for example concerning the right to life. What 

ŎƻƴǎǘƛǘǳǘŜǎ ŀƴ ΨǳƴƭŀǿŦǳƭ ƪƛƭƭƛƴƎΩ Ƴŀȅ ōŜ ǾŜǊȅ ŘƛŦŦŜǊŜƴǘ ǳƴŘŜǊ LI[ ǘƘŀƴ ǳƴŘŜǊ LIw[Φ LI[ ǇŜǊƳƛǘǎ ƭŀǿŦǳƭ ƪƛƭƭƛƴg 

ƻŦ ŎƻƳōŀǘŀƴǘǎ ŀƴŘ ŀŘƻǇǘǎ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅΣ ǿƘƛŎƘ ŀƭƭƻǿǎ ŦƻǊ ǇŜǊƳƛǎǎƛōƭŜ ΨŎƻƭƭŀǘŜǊŀƭ ŘŀƳŀƎŜΩΣ 

whereas IHRL has stricter requirements on the protection of life.219 In order to address such challenges, 

the report will address in the following pages the main theoretical approaches on the relationship 

between IHRL and IHL and how those approaches have been articulated in the practice of judicial and 

monitoring human rights bodies. 

  

                                                           
218 Gerd Oberletiner, Human Rights in Armed Conflict. Law, Practice and Policy (Cambridge University Press 2015) 
15.  
219 See for instance LƎǳȅƻǾǿŜ wǳƻƴŀΣ Ψ¢ƘŜ ƛƴǘŜǊ-play between international humanitarian law and international 
human rights lawΩ όнллуύ оп /ƻƳƳƻƴǿŜŀƭǘƘ [ŀǿ .ǳƭƭŜǘƛƴΣ тпф-789.  

http://www.tandfonline.com/doi/full/10.1080/03050710802521531
http://www.tandfonline.com/doi/full/10.1080/03050710802521531
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1. The exclusivist approach  

Under this heading, two different schools of thought can be summarised. Adherents of this theoretical 

branch can be divided between those which support the traditional ǎŜǇŀǊŀǘƛǎǘΩ school of thought, 

according to which IHRL and IHL law apply without any potential overlapping, and those which accept that 

in some cases IHRL and IHL may overlap, but IHL would in any case exclude IHRL by virtue of the lex 

specialis doctrine, which will be further examined below. 

a)  Separatist theories  

For strict proponents of this approach, the fundamental differences in terms of historic development, 

divergent goals and different nature of the two legal branches are at the core of the debate and are 

perceived as so significant that in their view they are not only diametrically opposed, neither can be 

derived from the other.220 This theory denies any common historical roots or underlying common 

objectives and values shared by human rights law and humanitarian law, but rather sees them as mutually 

exclusive. Under this view, a discussion as to their parallel applicability in armed conflicts does not even 

arise. Theories of separation of human rights and international humanitarian law were supported in 

particular in the 1970s and prior to then.221 The Teheran Conference 1968 in particular and the 

developments at the international level in its aftermath, supported and regularly argued for the opinion 

of the continued applicability of human rights in armed conflicts. However, despite this paradigm shift, 

even today some ς although few ς authors still focus on the, in their opinion, irreconcilable nature of 

human rights and international humanitarian law. 222 

A few States defend the separatist approach, with the United States and Israel being the most vocal ones, 

despite some changes of attitude under the current administration of the former.223 Proponents of this 

theory further argue that LI[ ǇǊƻǾƛŘŜǎ ŀ ƳƻǊŜ ŎƻƳǇƭŜǘŜ Ψset of norms relating to basic standards of human 

dignity in the particular circumstances of armed conflict. In other words, because IHL has been specifically 

                                                           
220 Ibid, 83.  
221 For example by authors like Henri Meyrowitz, Keith D. Suter, G.I.A.D. Draper, or Karl-Josef Partsch; Noam Lubell, 
ΨtŀǊŀƭƭŜƭ !ǇǇƭƛŎŀǘƛƻƴ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿ ŀƴŘ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΥ !ƴ 9ȄŀƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ 
Debate parallel appƭƛŎŀǘƛƻƴΩ όнллтύ Vol. 40, No. 2, Israel Law Review, 648-660, 649. 
222 {ŜŜ ŀƭǎƻ aƛŎƘŀŜƭ WΦ 5ŜƴƴƛǎΩ ǾŜǊȅ ǎŎŜǇǘƛŎŀƭ ǾƛŜǿ ŀǎ ǊŜƎŀǊŘǎ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ƻōƭƛƎŀǘƛƻƴǎ 
extraterritorially, in international armed conflicts and situations of occupation. Overcoming the separation of both 
ǊŜƎƛƳŜǎΣ ŦƻǊ ƘƛƳ ǿƻǳƭŘ ōŜ ǘƻ ΨƛƎƴƻǊŜ ǘƘƛǎ ŘƛǎǘƛƴŎǘƛƻƴ ƛƴ ŦŀǾƻǳǊ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ 
instruments to situations of international armed conflict and military occupation is, in effect, to ignore what the 
ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŎƻƳƳǳƴƛǘȅ Ƙŀǎ ŀƎǊŜŜŘ ǳǇƻƴΩΦ 5ŜƴƴƛǎΣ aƛŎƘŀŜƭ WΦΣ Ψbƻƴ-Application of Civil and Political Rights Treaties 
9ȄǘǊŀǘŜǊǊƛǘƻǊƛŀƭƭȅ ŘǳǊƛƴƎ ¢ƛƳŜǎ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ !ǊƳŜŘ /ƻƴŦƭƛŎǘΩ όнллтύ ±ƻƭΦ плΣ bƻΦ нΣ LǎǊŀŜƭ [ŀǿ wŜǾƛŜǿΣ про-502 501; 
a further criǘƛŎŀƭ ǾƛŜǿ ƻƴ ǘƘŜ ǇŀǊŀƭƭŜƭ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ LI[ ŀƴŘ LIw[ ǿŀǎ ŜȄǇǊŜǎǎŜŘ ōȅ bŀȊ YΦΣ aƻŘƛǊȊŀŘŜƘΣ Ψ¢ƘŜ 5ŀǊƪ 
Side of Convergence: A Pro-ŎƛǾƛƭƛŀƴ /ǊƛǘƛǉǳŜ ƻŦ ǘƘŜ 9ȄǘǊŀǘŜǊǊƛǘƻǊƛŀƭ !ǇǇƭƛŎŀǘƛƻƴ ƻŦ IǳƳŀƴ wƛƎƘǘǎ [ŀǿ ƛƴ !ǊƳŜŘ /ƻƴŦƭƛŎǘΩ 
(2010), Vol. 86 U.S. Naval War College International Law Studies (Blue Book) Series, 349-410. Also Bill Bowring, 
ΨCǊŀƎƳŜƴǘŀǘƛƻƴΣ [ŜȄ {ǇŜŎƛŀƭƛǎ ŀƴŘ ǘƘŜ ¢Ŝƴǎƛƻƴǎ ƛƴ ǘƘŜ WǳǊƛǎǇǊǳŘŜƴŎŜ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻǳǊǘ ƻŦ IǳƳŀƴ wƛƎƘǘǎΩ όнллфύΣ 
vol. 14, no. 3 Journal of Conflict & Security Law, 485-498, 485. Aware of his minority position, the author further 
denies a fragmentation of international law, since in his view no unity exists that could be fragmented. 
223 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 93-95. 
While still maintaining its view that its international human rights obligations only apply within its territory, whereas 
individuals elsewhere would be protected by IHL, the US now at least acknowledges that IHL and IHRL are 
ΨŎƻƳǇƭŜƳŜƴǘŀǊȅΣ ǊŜƛƴŦƻǊŎƛƴƎΣ ŀƴŘ ŀƴƛƳŀǘŜŘ ōȅ ƘǳƳŀƴƛǘŀǊƛŀƴ ǇǊƛƴŎƛǇƭŜǎ ŘŜǎƛƎƴŜŘ ǘƻ ǇǊƻǘŜŎǘ ƛƴƴƻŎŜƴǘ ƭƛŦŜΩΣ фр.  
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designed to apply in times of conflict, it is betteǊ ǎǳƛǘŜŘ ǘƻ ƳƛƭƛǘŀǊȅ ƻǇŜǊŀǘƛƻƴǎΩ.224 They believe that the 

fact that the treaties codifying IHL had been negotiated by military lawyers, they entail more practical 

standards, and are thus more likely to be abided by.  

b) Self-contained v. special regimes 

Whether a proposed separation of regimes could be vieweŘ ǳƴŘŜǊ ǘƘŜ ǘŜǊƳ Ψself-contained regimesΩ, 

meaning Ψsub-categories of international law containing a full, exhaustive and definitive set of (secondary) 

rulesΩ225 and therefore being independent from general public international law, has and continues to be 

criticised.226 It has been stated by the International Law Commission (ILC) that despite them being highly 

specific sets of norms with their own groups of practitioners, they are not entirely isolated from general 

public international law, and instead can be referǊŜŘ ǘƻ ŀǎ Ψspecial regimesΩ227Σ ǿƘƛŎƘ ƘŀǾŜ Ψneither clear 

boundaries nor a striŎǘƭȅ ŘŜǘŜǊƳƛƴŜŘ ƴƻǊƳŀǘƛǾŜ ŦƻǊŎŜΩΦ228 According to this description, they  

Are neither mutually exclusive nor isolated from general international law but simply 

cover an issue of concern (e.g. human rights or humanitarian mattersύΦ Χ ώ²ϐƘƛƭŜ ǎǇŜŎƛŀƭ 

regimes can, in theory, opt out of all rules of international law (with the exception of jus 

cogensύ ǘƘŜȅ Ŏŀƴƴƻǘ ƻǇǘ ƻǳǘ ƻŦ ǘƘŜ ǎȅǎǘŜƳ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿΦ Χ ¢Ƙŀǘ ǘƘŜȅ ŜȄƛǎǘ ŀǎ ǎǇŜŎƛŀƭ 

regimes says a priori nothing about their relationship but merely demonstrates the 

fraƎƳŜƴǘŀǘƛƻƴ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿΩΦ229 These special regimes provide better regulations 

of the subject matters than general public international law in the sense of a heightened 

clarity of the law, a more effective enforcement or a more context-sensitive approach.230  

.ǳǘ ǎƛƴŎŜ Ψƴƻ ǊŜƎƛƳŜ ƛǎ ǎŜƭŦ-ŎƻƴǘŀƛƴŜŘΩ, the ILC came to the cƻƴŎƭǳǎƛƻƴ ǘƘŀǘ Ψ[e]ven in the case of well-

developed regimes, general law has at least two types of function. First, it provides the normative 

ōŀŎƪƎǊƻǳƴŘ ǘƘŀǘ ŎƻƳŜǎ ƛƴ ǘƻ ŦǳƭŦƛƭ ŀǎǇŜŎǘǎ ƻŦ ƛǘǎ ƻǇŜǊŀǘƛƻƴ ƴƻǘ ǎǇŜŎƛŦƛŎŀƭƭȅ ǇǊƻǾƛŘŜŘ ōȅ ƛǘΦ Χ {ŜŎƻƴŘΣ ǘƘŜ 

rules of general law also come to operate if the special regime fails to function properly. Such failure might 

be substantive or procedural, and at least some of the avenues open to regime members in such cases 

are outlined in the Vienna Convention itself. Also the rules on State responsibility might be relevant in 

ǎǳŎƘ ǎƛǘǳŀǘƛƻƴǎΩΦ231 Since human rights and international humanitarian law do not have boundaries 

                                                           
224 Roberta Arnold and Nöelle Quenivet, International Humanitarian Law and Human Rights Law: towards a New 
Merger in International Law (Brill 2008) 11. 
225 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 84. 
226 {ŜŜ ŎǊƛǘƛŎŀƭ ǾƻƛŎŜǎ ǎǳŎƘ ŀǎ .Ǌǳƴƻ {ƛƳƳŀΣ ŀƴŘ 5ƛǊƪ tǳƭƪƻǿǎƪƛΣ ΨhŦ tƭŀƴŜǘǎ ŀƴŘ ǘƘŜ ¦ƴƛǾŜǊǎŜΥ {ŜƭŦ-Contained Regimes 
ƛƴ LƴǘŜǊƴŀǘƛƻƴŀƭ [ŀǿΩΣ όнллсύ Vol.17, No. 3 European Journal of International Law 
<http://www.ejil.org/pdfs/17/3/202.pdf> accessed 25 July 2015, 483-529, 492. 
227 ILC, Report of the Study Group of the International Law Commission, finalised by Martii Koskenniemi, 
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law, 
UN Doc. A/CN.4/L.682 (13 April 2006), para. 152 (5).  
228 Ibid, para. 173.  
229 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 85.  
230 Ibid, 86.  
231 ILC, Report of the Study Group of the International Law Commission, finalised by Martii Koskenniemi, 
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law, 
UN Doc. A/CN.4/L.682 (13 April 2006) para. 192.  

http://www.ejil.org/pdfs/17/3/202.pdf
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sufficiently clear so as to render any discussion about their relationship unnecessary, they cannot be 

considered self-contained regimes.232  

As regards the European Convention on Human Rights, the ECtHR ǊŜƎǳƭŀǊƭȅ ǊŜŦŜǊǎ Ψto rules and principles 

of general international law concerning not only treaty interpretation but matters such as statehood, 

jurisdiction and immunity as well as a wide variety of priƴŎƛǇƭŜǎ ƻŦ ǇǊƻŎŜŘǳǊŀƭ ǇǊƻǇǊƛŜǘȅΩ.233 On several 

occasions it has ƘŜƭŘ ǘƘŀǘ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ŎƻǳƭŘ Ψƴƻǘ ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ƛƴ ŀ ǾŀŎǳǳƳΩ, and that despite the 

/ƻƴǾŜƴǘƛƻƴΩǎ ǎǇŜŎƛŀƭ ŎƘŀǊŀŎǘŜǊ ŀǎ ŀ ƘǳƳŀƴ ǊƛƎƘǘǎ ǘǊŜŀǘȅΣ Ψrelevant rules of international law had to be 

ǘŀƪŜƴ ƛƴǘƻ ŀŎŎƻǳƴǘΩ.234 As far as possible - the Court has held - ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ƘŀŘ ǘƻ ōŜ Ψinterpreted in 

harmony with other rules of internatioƴŀƭ ƭŀǿ ƻŦ ǿƘƛŎƘ ƛǘ ŦƻǊƳǎ ŀ ǇŀǊǘΩ.235 Due to these recourses to 

general iƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ŀƴŘ ǘƘŜ /ƻǳǊǘΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ /ƻƴǾŜƴǘƛƻƴ ƛƴ ƘŀǊƳƻƴȅ ǿƛǘƘ ƛǘΣ ǘƘŜ 

European Convention on Human Rights, therefore, is not a self-contained regime.236 

c) International humanitarian law as lex specialis  

As a result of the increased fragmentation of international law, norm conflicts between different special 

regimes covering the same area of concern may occur and require coordination.237 Taking into account 

that the treaties of neither human rights law nor international humanitarian law contain clauses dealing 

with the resolution of such conflicts, the principle of lex specialis derogat generali has been the main 

technique proposed by international jurisprudence and academia to solve such conflicts.238 Derived from 

domestic law with the underlying reason of fulfilling the legislative will239, it suggests that in a case of 

conflicting norms, the more special norm - the lex specialis - prevails over the more general rule - the lex 

generalis -, in order to apply the clearer, more detailed and more accurate norm to the case at hand and 

thereby enhance compliance by the parties.  

On the international level, however, the lex specialis principle does not come without problems. Unlike in 

domestic law with its central legislator and a hierarchical normative system which allows for the lex 

specialis to solve norm conflicts, its meaning and reach on an international level has not yet been clarified 

                                                           
232 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 85. 
233 ILC, Report of the Study Group of the International Law Commission, finalised by Martii Koskenniemi, 
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law, 
UN Doc. A/CN.4/L.682 (13 April 2006) para 161. 
234 Ibid. 
235 See McElhinney v. Ireland, Judgment of 21 November 2001, ECHR 2001-XI, para. 36; Al-Adsani v. the United 
Kingdom, Judgment of 21 November 2001, ECHR 2001-XI, 100, para. 55.; Bankovic v. Belgium and others, Decision 
of 12 December 2001, Admissibility, ECHR 2001-XII, 351, para. 57. 
236 ILC, Report of the Study Group of the International Law Commission, finalised by Martti Koskenniemi, 
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law, 
UN Doc. A/CN.4/L.682 (13 April 2006) para 164.  
237 IŜƛƪŜ YǊƛŜƎŜǊΣ Ψ! ŎƻƴŦƭƛŎǘ ƻŦ ƴƻǊƳǎΥ ¢ƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ŀƴŘ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ƛƴ ǘƘŜ L/w/ 
/ǳǎǘƻƳŀǊȅ [ŀǿ {ǘǳŘȅΩ όнллсύΣ ±ƻƭΦ ммΣ ƴȏ н WƻǳǊƴŀƭ ƻŦ /ƻƴŦƭƛŎǘ ϧ {ŜŎǳǊƛǘȅ [ŀǿΣ нср-291 265.  
238 Already authors as early as Hugo Grotius referred to this principle of legal reasoning concerning agreements which 
were to be regarded as equal. ς /ƻƴƴƻǊ aŎ/ŀǊǘƘȅΣ Ψ[ŜƎŀƭ /ƻƴŎƭǳǎƛƻƴ ƻǊ LƴǘŜǊǇǊŜǘŀǘƛǾŜ tǊƻŎŜǎǎΚ Lex Specialis and the 
Applicability of International Human Rights StandŀǊŘǎΩΣ ƛƴ wƻōŜǊǘŀ !ǊƴƻƭŘ ŀƴŘ bƻšƭƭŜ vǳŞƴƛǾŜǘΣ όŜŘǎ.), International 
Humanitarian Law and Human Rights ς Towards a Merger in International Law (Brill 2008) 101-118, 103.  
239 IŜƛƪŜ YǊƛŜƎŜǊΣ Ψ! ŎƻƴŦƭƛŎǘ ƻŦ ƴƻǊƳǎΥ ¢ƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ŀƴŘ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ƛƴ ǘƘŜ L/w/ 
/ǳǎǘƻƳŀǊȅ [ŀǿ {ǘǳŘȅΩΣ όнллсύ ±ƻƭΦммΣ ƴȏн WƻǳǊƴŀƭ ƻŦ /ƻƴŦƭƛŎǘ ŀƴŘ {ŜŎǳǊƛǘȅ [ŀǿΣ нср-291, 269.  
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and, given the distinct features of international law as opposed to a domestic legal system, its adequacy 

has been called into question240Σ ǎƛƴŎŜ ƛǘ ƛǎ Ψmuch more difficult to establish systematic relations between 

normsΩΦ241 In particular, its de-centralised law-making process supports diverging interpretations of norms 

and, therefore, enhances the conflict between them.242 It is also important to note, in this context, that 

not even the Vienna Convention on the Law of Treaties (VCLT) contains the lex specialis principle as a tool 

of treaty interpretation.243  

The lex specialis principle was used by the ICJ to solve norm conflicts arising between international 

humanitarian law and human rights law in 1996.244 In the Advisory Opinion on Nuclear Weapons,245 the 

ICJ had to assess the question whether the use of nuclear weapons would amount to a violation of the 

right to life as set out in Article 6 of the ICCPR or whether international humanitarian law would regard 

their use as lawful. As regards the prohibition of an arbitrary deprivation of the right to life and the rules 

of international humanitarian law246, the ICJ held that 

the protection of the International Covenant on Civil and Political Rights does not cease in 

times of war, except by operation of Article 4 of the Covenant whereby certain provisions 

may be derogated from in a time of national emergency. Respect for the right to life is not, 

ƘƻǿŜǾŜǊΣ ǎǳŎƘ ŀ ǇǊƻǾƛǎƛƻƴΦ Lƴ ǇǊƛƴŎƛǇƭŜΣ ǘƘŜ ǊƛƎƘǘ ƴƻǘ ŀǊōƛǘǊŀǊƛƭȅ ǘƻ ōŜ ŘŜǇǊƛǾŜŘ ƻŦ ƻƴŜΩǎ ƭƛŦŜ 

applies also in hostilities. The test of what is an arbitrary deprivation of life, however, then 

falls to by determined by the applicable lex specialis, namely, the law applicable in armed 

conflict which is designed to regulate the conduct of hostilities. Thus whether a particular 

loss of life, through the use of a certain weapon in warfare, is to be considered an arbitrary 

deprivation of life contrary to Article 6 of the Covenant, can only be decided by reference to 

the law applicable in armed conflict and not deduced from the terms of the Covenant itself.247   

Despite the acknowledgment of a continuous application of human rights law in armed conflict on the 

one hand, and giving prevalence to international humanitarian law on the other, the Court did not explain 

                                                           
240 In particular, there is no central legislator but states themselves conclude treaties, with the result that often 
different states are parties to different treaties. Also, not all acts by states are binding law but often mere 
declarations and other acts of soft law, etc. 
241 IŜƛƪŜ YǊƛŜƎŜǊΣ Ψ! ŎƻƴŦƭƛŎǘ ƻŦ norms: The relationship between humanitarian law and human rights law in the ICRC 
/ǳǎǘƻƳŀǊȅ [ŀǿ {ǘǳŘȅΩΣ όнллсύ ±ƻƭΦммΣ ƴȏн WƻǳǊƴŀƭ ƻŦ /ƻƴŦƭƛŎǘ ŀƴŘ {ŜŎǳǊƛǘȅ [ŀǿΣ нср-291, 269.  
242 Ibid. 
243 As opposed to the principle of lex posterior derogate legi priori (Article 30 Vienna Convention on Law Treaties).  
244 Before that, it cannot be said that it had been a common view to apply this principle in norm conflicts on 
international level, in particular not with regard to human rights and humanitarian law. See Marko MiƭŀƴƻǾƛŎΣ Ψ¢ƘŜ 
Lost Origins of Lex Specialis: Rethinking the Relationship between Human Rights and International Humanitarian 
[ŀǿΩΣ ƛƴ WŜƴǎ 5ŀǾƛǎ hƘƭƛƴ όŜŘΦύ Theoretical Boundaries of Armed Conflict and Human Rights. Cambridge: (Cambridge 
University Press) Forthcoming. <http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2463957> accessed 23 April 
2015.  
245 Legality of the Threat or Use of Nuclear Weapons, International Court of Justice, Advisory Opinion of 8 July 1996 
[1996] ICJ Reports 226, para. 25.  
246 Request for an Advisory Opinion, UN Doc. GA/Res ES-10/14 (8 December 2003).  
247 Legality of the Threat or Use of Nuclear Weapons, International Court of Justice, Advisory Opinion of 8 July 1996 
[1996] ICJ Reports 226, para 25. 
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how the principle of lex specialis should be applied.248 Not surprisingly, this has led to a new debate about 

the relationship of the two branches of law and gave way to a wide variety of interpretation, ranging from 

the total exclusion of human rights and the automatic supremacy of IHL over IHRL in all circumstances via 

lex specialis, (since its aiming for the protection of human beings under special circumstances makes it 

generally appear more specific249 over the complementary application of both), to a unity of human rights 

and humanitarian law.250 

However, it has been argued ŀƎŀƛƴǎǘ ǘƘƛǎ ŀǳǘƻƳŀǘƛǎƳǎ ǘƘŀǘ Ψhuman rights law is not necessarily more 

humane and humanitarian law is not per se better suited ǘƻ ŀŎƘƛŜǾƛƴƎ ƳƛƭƛǘŀǊȅ ǾƛŎǘƻǊƛŜǎΩ and that this view 

tended to disregard the particular circumstances of a case.251 Rather, norms from both branches could 

either be the special or the general rule, depending on the concrete situation. Human rights law, for 

instance, would be more specific concerning the rules on judicial guarantees, whereas international 

humanitarian law would apply in instances regarding targeting.252  

The close link of the two bodies of law has been highlighted and it has been suggested that both branches 

ŎƻǳƭŘ ōŜ ƛƴǘŜǊǇǊŜǘŜŘ ƛƴ ǘƘŜ ƭƛƎƘǘ ƻŦ ǘƘŜ ƻǘƘŜǊΦ ¢Ƙƛǎ ǾƛŜǿ ΨŜȄŎƭǳŘŜǎ ǘƘŜ ǊƛƎƛŘ ǳǎŜ ƻŦ ǘƘŜ lex specialis derogat 

generali rule that gives priority to one discipline in total exclusion of the other and supports a parallel 

ŀǇǇƭƛŎŀǘƛƻƴ Χ ƛƴ ŀ ǿŀȅ ǘƘŀǘ ǿƻǳƭŘ ŎƻƳǇƭŜƳŜƴǘ ŜŀŎƘ ƻǘƘŜǊΩ.253 

In its Study on Fragmentation, the Working Group of the ILC analysed that international humanitarian law, 

as the law regulating armed conflict, is a ǎŜǘ ƻŦ ƴƻǊƳǎ ǿƘŜǊŜ Ψthe rule itself identifies the conditions in 

ǿƘƛŎƘ ƛǘ ƛǎ ǘƻ ŀǇǇƭȅΩ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ΨŀǇǇŜŀǊǎ ƳƻǊŜ άǎǇŜŎƛŀƭέ ǘƘŀƴ ƛŦ ƴƻ ǎǳŎƘ ŎƻƴŘƛǘƛƻƴ ƘŀŘ ōŜŜƴ 

identifiedΩ.254 If this were to be seen as a case of lex specialis, the ILC, analysing Nuclear Weapons, points 

to an important operative aspect:  

Even as it works so as to justify recourse to an exception, what is being set aside does not 

vanish altogether. The Court was careful to point out that human rights law continued to 

apply within armed conflict. The exception - humanitarian law - only affected one (albeit 

                                                           
248 bŀƴŎƛŜ tǊǳŘΩƘƻƳƳŜΣ Ψ[ŜȄ ǎǇŜŎƛŀƭƛǎΥ ƻǾŜǊǎƛƳǇƭƛŦȅƛƴƎ ŀ ƳƻǊŜ ŎƻƳǇƭŜȄ ŀƴŘ ƳǳƭǘƛŦŀŎŜǘŜŘ ǊŜƭŀǘƛƻƴǎƘƛǇΚΩ όнллтύ ǾƻƭΦ 
40, no. 2 Israel Law Review, 355-395, 372.  
249 This view is supported among others by Michael J. Dennis who highlights in particular the will of the parties to a 
treaty, respectively the lack thereof, to justify an en bloc supremacy of IHL in situations of armed conflict and military 
occupation.  
250 bŀƴŎƛŜ tǊǳŘΩƘƻƳƳŜΣ Ψ[ŜȄ ǎǇŜŎƛŀƭƛǎΥ ƻǾŜǊǎƛƳǇƭƛŦȅƛƴƎ ŀ ƳƻǊŜ ŎƻƳǇƭŜȄ ŀƴŘ ƳǳƭǘƛŦŀŎŜǘŜŘ ǊŜƭŀǘƛƻƴǎƘƛǇΚΩ όнллтύ ǾƻƭΦ 
40, nº 2 Israel Law Review, 355-офрΣ отоΤ IƛŜƪŜ YǊƛŜƎŜǊΣ Ψ! ŎƻƴŦƭƛŎǘ ƻŦ ƴƻǊƳǎΥ ¢ƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ƘǳƳŀƴƛǘŀǊƛŀƴ 
law and human rights law in ǘƘŜ L/w/ /ǳǎǘƻƳŀǊȅ [ŀǿ {ǘǳŘȅΩόнллсύ ±ƻƭΦммΣ ƴȏ н WƻǳǊƴŀƭ ƻŦ /ƻƴŦƭƛŎǘ ŀƴŘ {ŜŎǳǊƛǘȅ [ŀǿΣ 
265-нфмΣ нтмΤ bƻšƭƭŜ vǳŞƴƛǾŜǘΣ ΨLƴǘǊƻŘǳŎǘƛƻƴΦ ¢ƘŜ IƛǎǘƻǊȅ ƻŦ ǘƘŜ wŜƭŀǘƛƻƴǎƘƛǇ .ŜǘǿŜŜƴ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ 
[ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ ƛƴ wƻōŜǊǘŀ !ǊƴƻƭŘ ŀƴŘ bǀŜƭƭŜ vuénivet (eds), International Humanitarian Law and 
Human Rights Law (Brill 2008) 7.   
251 IŜƛƪŜ YǊƛŜƎŜǊΣ Ψ! ŎƻƴŦƭƛŎǘ ƻŦ ƴƻǊƳǎΥ ¢ƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ŀƴŘ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ƛƴ ǘƘŜ L/w/ 
/ǳǎǘƻƳŀǊȅ [ŀǿ {ǘǳŘȅΩόнллсύ ±ƻƭΦммΣ ƴȏн WƻǳǊƴŀƭ ƻŦ /ƻƴŦƭƛŎt and Security Law, 265-291, 271.  
252 bŀƴŎƛŜ tǊǳŘΩƘƻƳƳŜΣ Ψ[ŜȄ ǎǇŜŎƛŀƭƛǎΥ ƻǾŜǊǎƛƳǇƭƛŦȅƛƴƎ ŀ ƳƻǊŜ ŎƻƳǇƭŜȄ ŀƴŘ ƳǳƭǘƛŦŀŎŜǘŜŘ ǊŜƭŀǘƛƻƴǎƘƛǇΚΩ όнллтύ ±ƻƭΦ 
40, no. 2 in Israel Law Review, 374.  
253 Ibid, 375.  
254 ILC, Report of the Study Group of the International Law Commission, finalised by Martii Koskenniemi, 
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law, 
UN Doc. A/CN.4/L.682 (13 April 2006) para. 104.  
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important) aspect of it, namely the relative assessment ƻŦ ΨŀǊōƛǘǊŀǊƛƴŜǎǎΩΦ Χ Lex specialis did 

hardly more than indicate that though it might have been desirable to apply only human 

rights, such a solution would have been too idealistic, bearing in mind the speciality and 

persistence of armed conflict. So the Court created a systemic view of the law in which the 

ǘǿƻ ǎŜǘǎ ƻŦ ǊǳƭŜǎ ǊŜƭŀǘŜŘ ǘƻ ŜŀŎƘ ƻǘƘŜǊ ŀǎ ǘƻŘŀȅΩǎ ǊŜŀƭƛǘȅ ŀƴŘ ǘƻƳƻǊǊƻǿΩǎ ǇǊƻƳƛǎŜ, with a view 

to ǘƘŜ ƻǾŜǊǊƛŘƛƴƎ ƴŜŜŘ ǘƻ ŜƴǎǳǊŜ ΨǘƘŜ ǎǳǊǾƛǾŀƭ ƻŦ ŀ {ǘŀǘŜΩ.255  

In 2004, for its Advisory Opinion on the Wall,256 the ICJ was asked to ŀǎǎŜǎǎ ǘƘŜ ƭŜƎŀƭ ŎƻƴǎŜǉǳŜƴŎŜǎ Ψarising 

from the construction of the wall being built by Israel, the occupying Power, in the Occupied Palestinian 

Territory, includiƴƎ ƛƴ ŀƴŘ ŀǊƻǳƴŘ 9ŀǎǘ WŜǊǳǎŀƭŜƳΩΦ257 As opposed to Israel, which did not see international 

humanitarian law applicable to the situation, the ICJ reiterated its previous statement as regards the 

continuous application of human rights in armed conflict.258 ¢Ƙƛǎ ǘƛƳŜΣ ƘƻǿŜǾŜǊΣ ƴƻǘ ΨƻƴƭȅΩ to the right to 

life but also in a situation of occupation. As opposed to the Nuclear Weapons case, the Court made a more 

pronounced statement as to what the relationship between the two systems could look like, thereby 

listing three possibilities:  

Some rights may be exclusively matters of international humanitarian law; others may be 

exclusively matters of human rights law; yet others may be matters of both these branches 

of international law. In order to answer the question put to it, the Court will have to take into 

consideration both these branches of international law, namely human rights law and, as lex 

specialis, international humanitarian law.259 

Despite this being a certain improvement when compared to Nuclear WeaponsΣ ǎƛƴŎŜ ǘƘŜ L/WΩǎ ƴŜǿ 

ŀǇǇǊƻŀŎƘ Ψappeared to be promoting the complementarity of international humanitarian law and 

international human rights lawΩΣ260 it did not go into further detail regarding which right would fall under 

what category. This, in connection with the various different interpretations of the Nuclear Weapons case, 

was consƛŘŜǊŜŘ ŀǎ ŀ ŦŀƛƭǳǊŜ ƻŦ ǘƘŜ L/W Ψto provide a framework capable of clarifying the interplay between 

international humanitarian law and human rights lawΩΣ261 since it causes more confusion regarding the 

relationship between the two branches.    

The concurrent application of both legal regimes was repeated once more in the contentious case of the 

Democratic Republic of the Congo v. Uganda262 and now forms part of res judicata, being the only binding 

                                                           
255 Ibid.  
256 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, International Court of 
Justice, Advisory Opinion of 9 July 2004 [2004] ICJ Reports, para. 136. 
257 Request of an Advisory Opinion, UN Doc. GA/Res ES-10/14 (8 December 2003).  
258 Ψώ¢ϐƘŜ ǇǊƻǘŜŎǘƛƻƴ ƻŦŦŜǊŜŘ by human rights conventions does not cease in case of armed conflict, save through the 
effect of provisions for derogation of the kind to be found in Article 4 of the International Covenant on Civil and 
tƻƭƛǘƛŎŀƭ wƛƎƘǘǎΩς ICJ, Wall Case, para. 106.  
259 Ibid.  
260 bŀƴŎƛŜ tǊǳŘΩƘƻƳƳŜΣ Ψ[ŜȄ ǎǇŜŎƛŀƭƛǎΥ ƻǾŜǊǎƛƳǇƭƛŦȅƛƴƎ ŀ ƳƻǊŜ ŎƻƳǇƭŜȄ ŀƴŘ ƳǳƭǘƛŦŀŎŜǘŜŘ ǊŜƭŀǘƛƻƴǎƘƛǇΚΩόнллтύ ±ƻƭΦ 
40, no. 2 Israel Law Review, 377.  
261 Ibid, 378.  
262 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Uganda), International Court 
of Justice, Judgment of 19 December 2005 [2006] ICJ Reports, para. 168. 
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decision so far in this regard.263 As opposed to the two Advisory Opinions, the ICJ in DRC v. Uganda did 

not however mention the lex specialis principle, nor did it make any other reference to the interplay 

between human rights law and international humanitarian law.264 Whether it is going to follow its previous 

approach or whether it considers to gradually abandoning the lex specialis principle, is hence not clear.265 

{ƻƳŜ ǎŜŜ ƛǘ ŀǎ ŀ ǇƻǎǎƛōƭŜ Ψtacit acknowledgement of the bankruptcy ƻŦ ǘƘŀǘ ŀǇǇǊƻŀŎƘ ǘƻ ǘƘŜ ƳŀǘǘŜǊΩΦ266 

The two AdvƛǎƻǊȅ hǇƛƴƛƻƴǎ ǿŜǊŜ ǎŀƛŘ ǘƻ ōŜ Ψthe most authoritative determination that human rights 

provisions continue to apply in times of armed conflict, unless a party has lawfully derogated from 

ǘƘŜƳΩΦ267 In Nuclear Weapons, a possible primacy of IHL was established, whereas the Wall case brought 

relations between the two sets of norms towards more equal terms without, however, providing any sort 

of guidance as to which right would fall under which ŎŀǘŜƎƻǊȅΦ ¢ƘŜ L/WΩǎ ǎƛƭŜƴŎŜ ƛƴ DRC v. Uganda, finally, 

might indicate a possible abandonment of the lex specialis principle when determining the interplay 

between human rights and international humanitarian law. Despite this not having been clarified yet, the 

ICJ would be far from being the only judicial or quasi-judicial body not applying this principle, in cases of 

parallel applicability of international humanitarian law and international human rights law.  

2. The complementarity approach  

As opposed to the concepts of exclusivity, for the proponents of complementarity, both international 

human rights law and international humanitarian law can apply together in situations of armed conflicts, 

as mutually supportive regimes.268 According to this school of thought, they Ψare not identical bodies of 

law but complement each other ŀƴŘ ǳƭǘƛƳŀǘŜƭȅ ǊŜƳŀƛƴ ŘƛǎǘƛƴŎǘΩ.269 Despite all structural and historical 

differences between the two sets of norms, ǿƘŀǘ Ŏƻǳƴǘǎ ŀǊŜ ǘƘŜƛǊ Ψoverlaps and similarities in the values, 

goals, fuƴŎǘƛƻƴǎ ŀƴŘ ǎǘǊǳŎǘǳǊŜΩ ǿƘƛŎƘ Ψnecessitate at least some communication and perhaps even 

ŎƻƻǇŜǊŀǘƛƻƴ ōŜǘǿŜŜƴ ǘƘŜ ǘǿƻΩΦ270 The concept of complementarity can be said to have been supported 

                                                           
263 In its decision, the ICJ found violations of both human rights and international humanitarian law by Ugandan 
forces in occupied parts of Congo and clarified that any occupation (and not necessarily only a prolonged one, like 
in the Wall case) creates obligations of the occupying power under international humanitarian law. ς Gerd 
Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 93. 
264 See Democratic Republic of the Congo v. Uganda, ICJ, para. 216.  
265 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 93.  
266 tŀǳƭ 9ŘŜƴ ŀƴŘ aŀǘƘŜǿ IŀǇǇƻƭŘΣ Ψ{ȅƳǇƻǎƛǳƳΦ ¢ƘŜ Ǌelationship between International Humanitarian Law and 
LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ όнллфύ ±ƻƭΦ мпΣ LǎǎǳŜ о WƻǳǊƴŀƭ ƻŦ /ƻƴŦƭƛŎǘ ŀƴŘ {ŜŎǳǊƛǘȅ [ŀǿΣ hȄŦƻǊŘ WƻǳǊƴŀƭǎΣ  ппнΦ 
267 ¢ƘŜƻŘƻǊ aŜǊƻƴΣ Ψ¢ƘŜ IǳƳŀƴƛȊŀǘƛƻƴ ƻŦ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΩ όнлллύ ±ƻƭΦ фпΣ bƻΦ н ¢ƘŜ !Ƴerican Journal of 
International Law <http://users.polisci.wisc.edu/kinsella/meron%20humanization.pdf> accessed 25 April 2015, 239-
278, 266. 
268 bƻšƭƭŜ vǳŞƴƛǾŜǘΣ ΨIntroduction. The History of the Relationship Between International Humanitarian Law and 
Human Rights LawΩΣ ƛƴ wƻōŜǊǘŀ !ǊƴƻƭŘ ŀƴŘ bǀŜƭƭŜ vǳŞƴƛǾŜǘ όŜŘǎύΣ International Humanitarian Law and Human Rights 
Law (Brill 2008) 9. 
269Hans-WƻŀŎƘƛƳ IŜƛƴǘȊŜΣ Ψhƴ ǘƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ human rights law protection and international humanitarian 
ƭŀǿΩ όнллпύ ±ƻƭΦ усΣ ƴo. 856 International Review of the Red Cross, 789-814, 794. 
270 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press) 82. 
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by the ICJ in the Wall case,271 the UN Human Rights Committee in its General Comment No. 31,272 and by 

the International Committee of the Red Cross (ICRC).273  

The precise meaning of complementarity is, howeverΣ ƴƻǘ ŎƭŜŀǊ ŀƴŘ ǳƴƛŦƻǊƳ ōǳǘ ƛǎ Ψoften used more as a 

catch-wordΧ Lǘ ŘŜǎŎǊƛōŜǎ Ƙƻǿ two entities come together to connect or interact without losing their 

ǊŜǎǇŜŎǘƛǾŜ ŦƻǊƳ ƻǊ ƛŘŜƴǘƛǘȅΩ.274 If ŎƻƳǇƭŜƳŜƴǘŀǊƛǘȅ ƛǎ ǎŜŜƴ ŀǎ ŀƴ Ψactive interplay, communication and 

mutual influence of normsΩ275 ǿƛǘƘ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ Ψsecuring consistency, filling gaps and achieving broader 

ƴƻǊƳŀǘƛǾŜ ŎƻǾŜǊŀƎŜΩ276, as opposed to a mere parallel application of norms belonging to different legal 

regimes, it becomes an interpretativŜ ǇǊƛƴŎƛǇƭŜ ŀŎŎƻǊŘƛƴƎ ǘƻ ǿƘƛŎƘ Ψtwo norms on a given subject matter 

are being used in a complementary fashion to identify what the law meansΩ.277 As regards the 

interpretation of treaties, article 31(3)(c) VCLT seems to echo this princƛǇƭŜ ōȅ ǇŜǊƳƛǘǘƛƴƎ ǘƻ ŎƻƴǎƛŘŜǊ Ψany 

relevant rules of international law applicable in the relations between the partiesΩΣ278 ǘƘŜǊŜōȅ Ψenshrin[ing] 

ǘƘŜ ƛŘŜŀ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ǳƴŘŜǊǎǘƻƻŘ ŀǎ ŀ ŎƻƘŜǊŜƴǘ ǎȅǎǘŜƳ Χ ƛƴ ǿƘƛŎƘ ŘƛŦŦŜǊŜƴǘ ǎets of rules cohabit 

ƛƴ ƘŀǊƳƻƴȅΩΦ279 

As opposed to the principle of lex specialis, however, the complementarity approach does not aim at 

ŦƛƴŘƛƴƎ ǘƘŜ ΨǎǇŜŎƛŀƭΩ ƴƻǊƳ ŀƴŘ ǘƘŜǊŜōȅ ƭŜŀǾƛƴƎ ŀǎƛŘŜ ǘƘŜ ƎŜƴŜǊŀƭ ƴƻǊƳΣ ǘƘǳǎ ŜǎǘŀōƭƛǎƘƛƴƎ ǘƘŜ ǇǊŜǾŀƭŜƴŎŜ ƻŦ 

one ǊǳƭŜ ƻǾŜǊ ǘƘŜ ƻǘƘŜǊΣ ōǳǘ ǿŀƴǘǎ Ψto achieve systematic coherence in light of shared underlying 

principlesΩΣ280 like the protection of the individual in the case of IHRL and IHL.  

                                                           
271 By referring to the possibility of both branches of law applying together.  
272 Ψώ¢ϐƘŜ /ƻǾŜƴŀƴǘ ŀǇǇƭƛŜǎ ŀƭǎƻ ƛƴ ǎƛǘǳŀǘƛƻƴǎ ƻŦ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘ ǘƻ ǿƘƛŎƘ ǘƘŜ ǊǳƭŜǎ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ 
are applicable. While, in respect of certain Covenant rights, more specific rules of international humanitarian law 
may be specially relevant for the purposes of the interpretation of Covenant rights, both spheres of law are 
complementary, not mutually exclusiveΩΦ ¦b Human Rights Committee, General Comment 31, Nature of the General 
Legal Obligation on States Parties to the Covenant (2004) U.N. Doc. CCPR/C/21/Rev.1/Add.13 (UN HRC, General 
Comment No. 31), para. 11 (emphasis added). 
273 WŀŎƻō YŜƭƭŜƴōŜǊƎŜǊΣ ΨtǊƻǘŜŎǘƛƻƴ ǘƘǊƻǳƎƘ /ƻƳǇƭŜƳŜƴǘŀǊƛǘȅ ƻŦ ǘƘŜ [ŀǿΩΣ ƛƴ Current Problems of International 
Humanitarian Law ς International Humanitarian Law and other legal regimes: Interplay in situations of violence, 
International Institute of Humanitarian Law, 27th Round Table, San Remo, 4-6 September 2003; Gerd Oberleitner, 
Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 105. 
274 Ibid, 106.  
275 Ibid.  
276 Ibid, 107.  
277 Ibid. Ψ.ȅ ŎƻƴǘǊŀǎǘΣ ǘƘŜ ƻŦǘŜƴǘƛƳŜǎ ƛƴǘŜǊŎƘŀƴƎŜŀōƭȅ ǳǎŜŘ ǘŜǊƳǎ ΨŎƻƴǾŜǊƎŜƴŎŜΩ ŀƴŘ ΨŎǳƳǳƭŀǘƛǾŜ ŀǇǇƭƛŎŀǘƛƻƴΩ ƻǳƎƘǘ 
ǊŀǘƘŜǊ ōŜ ǳƴŘŜǊǎǘƻƻŘ ŀǎ Ψŀ ǇǊƻŎŜǎǎ ǿƘƛŎƘ ƭŜŀŘǎ ǘƻǿŀǊŘǎ ŎƻƳǇƭŜƳŜƴǘŀǊƛǘȅΩ όŎƻƴǾŜǊƎŜƴŎŜύ ŀƴŘ Ψŀ όǘŜƳǇƻǊŀƭύ 
coexistence or parallelism of human rights and humanitarian law as two applicable but otherwise isolated sets of 
norms which are uninterested in the outcome of their co-ŀǇǇƭƛŎŀǘƛƻƴ ŀƴŘ Χ ƴƻǘ ƎŜŀǊŜŘ ǘƻǿŀǊŘǎ ŀƴȅ ŎƻƻǇŜǊŀǘƛǾŜ ƻǊ 
Ƴǳǘǳŀƭƭȅ ǎǳǇǇƻǊǘƛǾŜ ŜŦŦƻǊǘΩΦ {ŜŜ DŜǊŘ hōŜǊƭŜƛǘƴŜǊΣ Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge 
University Press 2015) 106.  
278 VCLT, Art. 31 (3) (c).  
279 /ƻǊŘǳƭŀ 5ǊƻŜƎŜΣ Ψ9ƭŜŎǘƛǾŜ ŀŦŦƛƴƛǘƛŜǎΚ IǳƳŀƴ ǊƛƎƘǘǎ ŀƴŘ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩΣ όнллуύ ±ƻƭΦ флΣ bƻ утм LƴǘŜǊƴŀǘƛƻƴŀƭ 
Review of the Red Cross <https://www.icrc.org/eng/assets/files/other/irrc-871-droege1.pdf> accessed 25 April 
2015, 521. 
280 Ibid, 108.   
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In practical terms as regards the interplay between IHL and IHRL, the principle of complementarity serves 

three purposes which bring the norms of both branches closer to a harmonisation in accordance with 

their underlying objectives:  

1. Human rights law provisions can step in and fill gaps in international humanitarian law;281 

2. Both branches can be applied together in order to increase the level of protection;282  

3. Ψ¢ƻ ƛƴǘŜǊǇǊŜǘ ƴƻǊƳǎ ƛƴ ƭƛƎƘǘ ƻŦ ŜŀŎƘ ƻǘƘŜǊΩΦ283 

The approach is, however, problematic when the norms in question cannot be interpreted in a 

harmonious way.  

Milanovic suggests a distinction between a genuine and an apparent norm conflict.284 Whereas in the case 

of the latter, interpretation techniques can be used to harmonise different norms, in the former case this 

is impossible. As a result thereof, extra-legal (political) solutions are required.285 In particular, the legislator 

is required to pass new legislation, since interpretation is not possible. However, there are only very few 

cases of such irreconcilable, genuine norm conflict ς chief among them are the provisions on the right to 

life, the use of lethal force, and detention.286  

The updated European Union Guidelines on Promoting Compliance with International Humanitarian Law 

appears to support the complementary approach although in ambiguous terms where it states that IHL 

and IHRL ΨǿƘƛƭŜ are distinct, the two set of rules may both be applicable to a particular situation and it is 

ǘƘŜǊŜŦƻǊŜ ǎƻƳŜǘƛƳŜǎ ƴŜŎŜǎǎŀǊȅ ǘƻ ŎƻƴǎƛŘŜǊ ǘƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ŀƳƻƴƎ ǘƘŜƳΩΦ287 

                                                           
281 bǀŜƭƭŜ vǳŞƴƛǾŜǘΣ ΨLƴǘǊƻŘǳŎǘƛƻƴΦ ¢ƘŜ IƛǎǘƻǊȅ ƻŦ ǘƘŜ wŜƭŀǘƛƻƴǎƘƛǇ .ŜǘǿŜŜƴ LƴǘŜǊƴŀǘƛƻƴŀƭ Iumanitarian Law and 
IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩΣ ƛƴ wƻōŜǊǘŀ !ǊƴƻƭŘ ŀƴŘ bǀŜƭƭŜ vǳŞƴƛǾŜǘ όŜŘǎύΣ International Humanitarian Law and Human Rights 
Law (Brill 2008) 9; e.g. right to fair trial as protected under human rights in treaties and by jurisprudence. 
282 The level of protection can be increased e.g. through the human rights implementation mechanisms. Since IHL 
does not have its own implementation system, human rights institutions have taken up the IHL. This, however, has 
not happened without controversies since it has taken IHL into an even more pro-human-rights orientation. ς See 
ŦƻǊ ƛƴǎǘŀƴŎŜ ¢ƘŜƻŘƻǊ aŜǊƻƴΣ Ψ¢ƘŜ IǳƳŀƴƛȊŀǘƛƻƴ ƻŦ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΩ όнлллύ фпόнύ ¢ƘŜ !ƳŜǊƛŎŀƴ WƻǳǊƴŀƭ ƻŦ 
International Law <http://users.polisci.wisc.edu/kinsella/meron%20humanization.pdf>, accessed 25 July 2015, 239-
278, 247. In particular, incorporation of human rights principles of accountability can have a positive impact on the 
regulation of the use of force during armed conflict ς YŜƴƴŜǘƘ ²ŀǘƪƛƴΣ Ψ/ƻƴǘǊƻƭƭƛƴƎ ǘƘŜ ¦ǎŜ ƻŦ CƻǊŎŜΥ ! wƻƭŜ ŦƻǊ 
IǳƳŀƴ wƛƎƘǘǎ bƻǊƳǎ ƛƴ /ƻƴǘŜƳǇƻǊŀǊȅ !ǊƳŜŘ /ƻƴŦƭƛŎǘΩ όнллпύ фуόмύ The American Journal of International Law, 1-
34, 34.  
283 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 108.  
284 aŀǊƪƻ aƛƭŀƴƻǾƛŎΣ ΨbƻǊƳ /ƻƴŦƭƛŎǘ ƛƴ LƴǘŜǊƴŀǘƛƻƴŀƭ [ŀǿΥ ²ƘƛǘƘŜǊ ƘǳƳŀƴ ǊƛƎƘǘǎΚΩόнллфύ ±ƻƭΦ нлΣ сф 5ǳƪŜ WƻǳǊƴŀƭ ƻŦ 
Comparative and International Law 
<http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1054&context=djcil> accessed 25 April 2015, 69-131, 
73. 
285 tŀǳƭ 9ŘŜƴ ŀƴŘ aŀǘƘŜǿ IŀǇǇƻƭŘΣ Ψ{ȅƳǇƻǎƛǳƳΦ ¢ƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ LƴǘŜǊƴŀǘƛƻƴŀƭ Iumanitarian Law and 
LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ όнллфύ ±ƻƭΦ мпΣ LǎǎǳŜ о WƻǳǊƴŀƭ ƻŦ /ƻƴŦƭƛŎǘ ŀƴŘ {ŜŎǳǊƛǘȅ [ŀǿΣ hȄŦƻǊŘ WƻǳǊƴŀƭǎΣ ппм-
447, 442. 
286 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 109.  
287 Updated European Union Guidelines on Promoting Compliance with International Humanitarian Law, , Official 
WƻǳǊƴŀƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴ /олоκмнΣ нллфΦ ǇŀǊŀΦ мнΦ bƻšƭƭŜ vǳŞƴƛǾŜǘΣ ΨLƴǘǊƻŘǳŎǘƛƻƴΦ ¢ƘŜ IƛǎǘƻǊȅ ƻŦ ǘƘŜ 
Relationship Between International HumaƴƛǘŀǊƛŀƴ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩΣ ƛƴ wƻōŜǊǘŀ !ǊƴƻƭŘ ŀƴŘ bǀŜƭƭŜ 
Quénivet (eds), International Humanitarian Law and Human Rights Law (Brill 2008) 10.  
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3. The integrative approach  

As opposed to the two main schools of thought discussed above ς both of which share the view that 

human rights and humanitarian law are two distinct legal regimes and argue for keeping this division - 

another theory has emerged which claims that both sets of norms do not only coexist or coincide, but 

support the opinion that human rights and humanitarian law in fact are one ΨƛƴǘŜƎǊŀǘŜŘ ƭŜƎŀƭ ǊŜƎƛƳŜΩ.288 

For the proponents of this approach,289 when human rights merge into international humanitarian law, it 

ƛǎ ŀōƻǳǘ Ψmore than merely delimiting the respective spheres of application, but rather indicates that the 

law of armed conflict is undergoing a transformation undeǊ ǘƘŜ ƛƴŦƭǳŜƴŎŜ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎΩ.290 Despite 

several different sub-theories as to the exact interplay, the most common view is that humanitarian law 

contributes with specific rights applicable in situations of armed conflict to human rights ƭŀǿ Ψso as to 

expand the protective scope of international human rights law in response to the specific threats and risks 

ƻŦ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩ.291 As concerns the delimitation to the concept of complementarity, no clear line can 

be drawn if the latter is also viewed as an active process.292 

Seen from the historical origin and development of both branches of law over time, this view is, however, 

problematic in as far as IHL cannot be said to be a part of IHRL. It does not take into account the structural 

differences between the two systems.293 If one instead looks at the influence of human rights law on 

humanitarian law after 1945, it all boils down to a debate on the possible transformation of traditional 

humanitarian law.294 With a focus on their underlying shared coƴŎŜǊƴǎΣ Ψsuch a transformative process as 

part or as a result of complementarity suggests that international humanitarian law and international 

ƘǳƳŀƴ ǊƛƎƘǘǎ ŦƻǊƳ ǘƻƎŜǘƘŜǊ ώΧϐ ŀ Ŧǳƭƭ ŀƴŘ ŎƻƳǇƭŜǘŜ jus in bello, which responds to the underlying goals 

and values of humanity in armed conflicts which were hithertƻ ŜȄǇǊŜǎǎŜŘ ōȅ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩ.295  

Despite its apparent rise, this concept does not come without difficulties since its critics fear that a fusion 

of human rights and humanitarian law might be to the detriment of the latter, possibly even leading to a 

ΨƎŜƴŜǘƛŎŀƭƭȅ ƳƻŘƛŦƛŜŘ ƳǳǘŀǘƛƻƴΩ, the outcome of which might be a lower level of protection.296 Rather, it 

is claimed, the focus should be on the advantages each of the systems has in particular circumstances.297 

                                                           
288 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 122.  
289 See for instance Hans-WƻŀŎƘƛƳ IŜƛƴǘȊŜΣ Ψhƴ ǘƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ǇǊƻǘŜŎǘƛƻƴ ŀƴŘ 
ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩ όнллпύ ±ƻƭΦ усΣ ƴƻΦ урс LƴǘŜǊƴŀǘƛƻƴŀƭ wŜǾƛŜǿ ƻŦ ǘƘŜ wŜŘ /ǊƻǎǎΣ туф-814; Prosecutor 
ǾΦ YǳƴŀǊŀŎΣ YƻǾŀŏ ŀƴŘ ±ǳƪƻǾƛŏ, International Criminal Tribunal for the Former Yugoslavia, IT-96-23-T and IT-96-32/1-
T, Judgment of 22 February 2001, para. 467; Office of the High Commissioner for Human Rights, International 
Humanitarian Law and Human Rights Law, Fact Sheet No. 13 (Geneva: United Nations, 1991).  
290 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 82.  
291 Ibid, 122.  
292 Ibid. 
293 Ibid, 123 ff.  
294 Ibid, 124. 
295 Ibid.  
296 bƻŀƳ [ǳōŜƭƭΣ ΨtŀǊŀƭƭŜƭ !ǇǇƭƛŎŀǘƛƻƴ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿ ŀƴŘ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΥ !ƴ 
9ȄŀƳƛƴŀǘƛƻƴ ƻŦ ǘƘŜ 5ŜōŀǘŜΩΣ όнллтύ ±ƻƭΦ плΣ bƻΦ н LǎǊŀŜƭ [ŀǿ wŜǾƛŜǿΣ спу-660, 655; Gerd Oberleitner, Human Rights 
in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 125.  
297 CƻǊ ŎǊƛǘƛŎŀƭ ŀǳǘƘƻǊǎ ŀǎ ǊŜƎŀǊŘǎ ŀ ŎƻƳǇƭŜǘŜ ƳŜǊƎŜǊ ƻŦ ōƻǘƘ ōǊŀƴŎƘŜǎΣ ǎŜŜ ŜΦƎΦ /ƻǊŘǳƭŀ 5ǊƻŜƎŜΣ Ψ9ƭŜŎǘƛǾŜ ŀŦŦƛƴƛǘƛŜǎΚ 
IǳƳŀƴ ǊƛƎƘǘǎ ŀƴŘ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩ όнллуύ ±ƻƭΦ флΣ bƻ утм LƴǘŜǊƴŀǘƛƻƴŀƭ wŜǾƛŜǿ ƻŦ ǘƘŜ wŜŘ /ross, 
<https://www.icrc.org/eng/assets/files/other/irrc-871-droege1.pdf> accessed 25 April 2015, 521; Noëlle Quénivet, 
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So instead of a completŜ Ŧǳǎƛƻƴ ƻŦ ǘƘŜ ǘǿƻ ŦƛŜƭŘǎΣ ŀƴ Ψintegration or incorporation of human rights (as idea, 

law and policy) in the existing law(s) which goveǊƴ ǎƛǘǳŀǘƛƻƴǎ ƻŦ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΩ is said to take place leading 

ǘƻ ŀ Ψhuman rights based jus in bello: a legal framework which governs all questions of armed conflicts in 

their various forms, which is constituted at its core international humanitarian law, and where human 

rights law is applied in a complementary or cumulative fashion, while at the same time providing the 

foundational normative ǾŀƭǳŜ ŀƴŘ ƻǇŜǊŀǘƛƻƴŀƭ ŘƛǊŜŎǘƛƻƴΩ.298 ¢Ƙƛǎ ŀǇǇǊƻŀŎƘ Ψgoes beyond reconciling norms 

of international human rights and ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩ, in so far as human rights are the 

underlying values of the norms regulating armed conŦƭƛŎǘΣ ǘƘǳǎ ŀƛƳƛƴƎ ŀǘ ŜƴǎǳǊƛƴƎ Ψthe highest possible 

ƭŜǾŜƭ ƻŦ ǇǊƻǘŜŎǘƛƻƴΩ.299 

C. The relationship between IHL and IHRL in the practice of judicial 

and monitoring bodies  

Against the backdrop of this growing consensus on the applicability of both sets of norms in times of 

armed conflict, the remaining uncertainty leaves room for potential further discussion as regards the 

nature and implication of the interplay in particular situations. Given the non-existence of an international 

body to enforce IHL and the growing number of cases brought before human rights bodies that, however, 

do touch upon the relationship of IHRL and IHL, it is difficult for human rights bodies to engage with IHL.300 

1. The UN human rights treaty bodies  

All UN human rights committees have an inherent power to issue general comments with which to 

interpret their respective Convention. Among them, the Human Rights Committee has been the most 

active in dealing with the relationship between IHRL and IHL. In its General Comment 31, issued in 2004, 

it stated that IHRL and IHL are not mutually exclusive but complementary and that norms of IHL cannot 

displace human rights norms.301 The sometimes more specific rules of IHL can be relevant for 

interpretative purposes of applicable human rights provisions. Of further note, the Committee on 

Economic, Social and Cultural Rights in its General Comment on the Right to Water of 2003,302 made 

creative use of IHL in order to substantiate the right to water, which is not contained in ICESCR, via the 

right to access to water for prisoners and detainees. 

As regards derogations, the Human Rights Committee, in General Comment 29, stated that Ψno measure 

ŘŜǊƻƎŀǘƛƴƎ ŦǊƻƳ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ /ƻǾŜƴŀƴǘ Ƴŀȅ ōŜ ƛƴŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ {ǘŀǘŜ ǇŀǊǘȅΩǎ ƻǘƘŜǊ 

                                                           
ŀƴŘ wƻōŜǊǘŀ !ǊƴƻƭŘΣ Ψ/ƻƴŎƭǳǎƛƻƴǎΩΣ рфм-592 in Arnold, Roberta and Quénivet, Noëlle (eds.): International 
Humanitarian Law and Human Rights ς Towards a Merger in International Law (Brill 2008). 
298 Gerd Oberleitner, Human Rights in Armed Conflict: Law, Practice, Policy (Cambridge University Press 2015) 126.  
299 Ibid.  
300 CǊŀƴœƻƛǎŜ WΦ IŀƳǇǎƻƴΣ Ψ¢ƘŜ ǊŜƭŀǘƛƻƴǎƘƛǇ ōŜǘǿŜŜƴ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿ ŦǊƻƳ 
ǘƘŜ ǇŜǊǎǇŜŎǘƛǾŜ ƻŦ ŀ ƘǳƳŀƴ ǊƛƎƘǘǎ ǘǊŜŀǘȅ ōƻŘȅΩ όнллуύ ±ƻƭΦ фл bƻΦ утм LƴǘŜǊƴŀǘƛƻƴŀƭ wŜǾƛŜǿ ƻŦ ǘƘŜ wŜŘ /ǊƻǎǎΣ рпф-
572. 
301 UN Human Rights Committee, General Comment 31 (2004) Nature of the Legal Obligation on States Parties to 
the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.1, para. 11. 
302 ECOSOC, General Comment No. 15: The right to water (Art. 11 and 12 of the Covenant) 20 January 2003 
E/C.12/2002/11. 



FRAME                                                      Deliverable No. 10.2 

 

 
 
60 

obligations under international law, particularly the rules of international humanitarian lawΩ,303 giving the 

Committee the competence to monitor compliance with those other international obligations.  

As regards the adjudicative function of some Committees, States explicit acceptance of an individual 

complaints procedure is required. Even in situations where this is the case, the views of the Commiittees 

are of a non-binding nature, and the record of implementation of these views rather poor. A few cases 

before the Human Rights Committee concerned situations of armed conflict, e.g. Sarma v. Sri Lanka 

concerning the abduction and disappearance of an alleged Tamil Tiger member.304 The HRC found that Sri 

Lanka had an obligation to offer an effective remedy, including a thorough and effective investigation into 

the disappearance and adequate compensation. However, it is important to mention that the applicant 

did not invoke IHL, which led the Committee to solely ground its decision on human rights provisions.  

Whereas early human rights treaties do not contain any expressed reference to IHL, more recent ones, 

like the CRC do contain direct or indirect obligations for SǘŀǘŜǎ ǘƻ ǊŜǎǇŜŎǘ LI[Σ Ψthereby explicitly rendering 

compliancŜ ǿƛǘƘ LI[ ŀ ƘǳƳŀƴ ǊƛƎƘǘǎ ƛǎǎǳŜΩΦ305 That is the case of the CRC, and therefore the role of the 

Committee should be underlined. The Third Optional Protocol to the CRC, which entered into force in April 

2014, enables children to submit IHL-related complaints.306 How and if this Optional Protocol influences 

ǘƘŜ /w/ /ƻƳƳƛǘǘŜŜǎΩ ŀǇǇǊƻŀŎƘΣ ǘƻǿŀǊŘǎ ƳƻǊŜ ŀŎǘƛǾŜƭȅ ǎǇŜŀƪ ƻǳǘ ƻƴ LI[ ƳŀǘǘŜǊǎΣ ǊŜƳŀƛƴǎ ǘƻ ōŜ ǎŜŜƴΦ 

2. The European Court of Human Rights  

Unlike the ICJ, the ECtHR has never been so explicit about the continued application of the European 

Convention on Human Rights in times of armed conflict. As human rights law on the one hand used to be 

seen as a matter of states vis-à-vis their citizens, and was just commencing to turn into a consolidated, 

international field of law, and on the other hand, war traditionally occurred between States, as a result 

no thought was given to the interplay between the two branches at the time of drafting the ECHR.307 The 

ECtHR is generally hesitant to refer to international humanitarian law.308 Some see SǘŀǘŜ ǇŀǊǘƛŜǎΩ ƭŀŎƪ ƻf 

an open declaration of being involved in an armed conflict as the main reason for this reluctance. Even in 

                                                           
303 UN Human Rights Committee, General Comment No. 29: Art. 4: Derogations during a State of Emergency (31 
August 2001) CCPR/C/21/Rev.1/Add.11. 
304Mr. S. Jegatheeswara Sarma v. Sri Lanka, Communication No. 950/2000. See at 
<https://www1.umn.edu/humanrts/undocs/950-2000.html> accessed 15 September 2015. 
305 For instance, Article 38 (1) of the Convention on the Rights of the Child (CRC) obliges the States Parties to 
undertake to respect and ensure respect for rules of IHL that deal with the protection of children. 
306 The Optional Protocol to the UN Convention on the Rights of the Child on a Communications Procedure (Third 
Optional Protocol) adopted during the Sixty-sixth session of the UN General Assembly on 19 December 2011 
A/RES/66/138 available at <https://treaties.un.org/doc/source/docs/A_Res_66_138-E.pdf> accessed 30 June 2015. 
307 Andrea Gioia, 'The Role of the European Court of Human Rights in Monitoring Compliance with Humanitarian Law 
in Armed Conflict' in Orna Ben-Naftali (ed.) International Humanitarian Law and International Human Rights Law 
(Oxford University Press 2011) 201-249, 202. 
308 As opposed to the Inter-American human rights bodies. In particular the Inter-American Human Rights 
Commission has been very active in both interpreting human rights norms in the light of IHL and even directly 
applying it in some cases since it was of the opinion that human rights law alone did not give it all necessary tools to 
decide in cases of armed conflicts (Abella v. Argentina, Coard v. the United States); the Court, however, showed 
ƳƻǊŜ ǊŜƭǳŎǘŀƴŎŜ ƛƴ ǘƘƛǎ ǊŜƎŀǊŘ ŀƴŘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ !ƳŜǊƛŎŀƴ /ƻƴǾŜƴǘƛƻƴ ƻƴƭȅ ƎƛǾŜǎ ǘƘŜ ŎƻƳǇŜǘŜƴŎŜ ǘƻ Ψǘƻ ŘŜǘŜǊƳƛƴŜ 
whether the acts or the norms of the state are compatible with the Convention itself, and not with the 1949 Geneva 
/ƻƴǾŜƴǘƛƻƴΩ ς Las Palmas case, para 33; similarly also in Bámaca-Velásquez case.  

https://www1.umn.edu/humanrts/undocs/950-2000.html
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cases where an armed conflict was obviously going on ς for example in Chechnya or Cyprus, the Court 

ignored the facts on the ground and continued to apply the Convention fully ς treating the situation as if 

in peace times - since no derogation had been made by the States involved.309 

Unlike the ICJ, whose legal field of action is much broader, for a court like the ECtHR whose function is to 

watch over SǘŀǘŜǎΩ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ŀ ǇŀǊǘƛŎǳƭŀǊ ƘǳƳŀƴ ǊƛƎƘǘǎ ǘǊŜŀǘȅ ŀƴŘ ǿƘich has been created just for 

this purpose, it is much more difficult to accept the lex specialis of IHL. Questions arise such as a possible 

applicability of IHL for the ECtHR and if so, the extent to which it can prevail over human rights law, when 

the rules in questions cannot be reconciled. Unlike the norms of the ICCPR examined by the ICJ, the 

provisions under the ECHR with regard to a conflict of norms, do not present an immediate window for 

LI[ ǘƻ ŜƴǘŜǊ όƭƛƪŜ ǘƘŜ ǘŜǊƳ ΨŀǊōƛǘǊŀǊƛƭȅΩ in Article 6 of the ICCPR on the right to life or Article 9 on the right 

to personal freedom and security). They are framed in more restrictive terms with only concrete 

exceptions, which make it difficult to interpret them in the light of IHL and instead, lead to conflicts of 

norms.310  

The ECtHR has been reluctant to acknowledge explicitly any role for IHL in its interpretation and 

application of the Convention. In its jurisprudence, it has either refused to acknowledge the existence of 

a conflict or to consider the impact of IHL on human rights standards, albeit dealing with cases in the 

context of several armed conflicts concerning, among others, Cyprus, Chechnya, Transdnistria or Iraq.311 

Until recently, the general approach was that where the respondent State had not derogated from its 

obligations unŘŜǊ ǘƘŜ /ƻƴǾŜƴǘƛƻƴΣ ǘƘŜ Ψnormal leƎŀƭ ōŀŎƪƎǊƻǳƴŘΩ ǿƻǳƭŘ ŀǇǇƭȅΦ312 

However, the ECtHR has consistently emphasised to render the Ψrights practical and effectiveΩ and make 

ǎǳǊŜ ǘƘŜȅ Řƻ ƴƻǘ ǊŜƳŀƛƴ ΨǘƘŜƻǊŜǘƛŎŀƭ ŀƴŘ ƛƭƭǳǎƻǊȅΩ. In practice, this means that where a State fails to 

derogate, it is significant how IHRL is interpreted in these contexts. In several cases, the ECtHR has closely 

looked to principles of IHL, such as the use of force against individuals or small groups of persons allegedly 

engaged in terrorist activities.  

Even in cases with a high intensity of use of force, like in Ergi v. Turkey and Özkan v. Turkey concerning 

individuals caught in a cross fire, the Court applied an approach typical of law enforcement operations by 

stating that the right to lifŜ ǊŜǉǳƛǊŜŘ {ǘŀǘŜǎ ǘƻ Ψtake all feasible precautions in the choice of means and 

methods of a security operation mounted against an opposing group with a view to avoiding and, in any 

event, to minimising, inŎƛŘŜƴǘŀƭ ƭƻǎǎ ƻŦ ŎƛǾƛƭƛŀƴ ƭƛŦŜΩΦ313 The outcome of the interpretation of some 

principles, particularly in the Özkan case ς concerning deaths, detention, and the burning of houses during 

                                                           
309 Andrea Gioia, 'The Role of the European Court of Human Rights in Monitoring Compliance with Humanitarian Law 
in Armed Conflict' in Orna Ben-Naftali (ed.) International Humanitarian Law and International Human Rights Law 
(Oxford University Press 2011) 201-249, 205.   
310 Ibid, 215.  
311 See Joana Abrisketa, 'Los problemas del Tribunal Europeo de Derechos Humanos para aplicar el Derecho 
Internacional Humanitario' (2012) Núm. 43 Revista de Derecho Comunitario Europeo, 875-899. 
312 Ibid. 
313 Ergi v. Turkey, Application no. 66/1997/850/1057, Judgment, European Court of Human Rights (28 July 1998) 
<http://hudoc.echr.coe.int/eng?i=001-58200#{"itemid":["001-58200"]}> accessed 30 June 2015, para 79; Özkan v 
Turkey, Application no. 21689/93, Judgment, European Court of Human Rights (6 April 2004) 
<http://hudoc.echr.coe.int/eng?i=001-61696#{"itemid":["001-61696"]}> accessed 30 June 2015, para. 297. 
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military occupation in south-east Turkey- could have been different, but instead no reference to IHL was 

made, despite a possible qualification of the situation as an armed conflict.314  

The same standard was applied in the case Isayeva Yusupova and Bazayeva v. Russia concerning civilian 

deaths through aerial bombardment, where the Court considered an internal armed conflict exclusively 

from an IHRL perspective and held that the Russia had ŦŀƛƭŜŘ ǘƻ ŀǎǎŜǎǎ ŀƴŘ ǇǊŜǾŜƴǘ ŀ Ψpossible harm to 

civilians who ƳƛƎƘǘ ƘŀǾŜ ōŜŜƴ ǇǊŜǎŜƴǘΧ ƛƴ ǘƘŜ ǾƛŎƛƴƛǘȅ ƻŦ ǿƘŀǘ ǘƘŜ ƳƛƭƛǘŀǊȅ ŎƻǳƭŘ ƘŀǾŜ perceived as 

ƭŜƎƛǘƛƳŀǘŜ ǘŀǊƎŜǘǎΩ315 ŀƴŘ ǘƘŀǘ Ψthe authorities must take appropriate care that any risk of life is 

minimiseŘΩΦ316 The assessment could have been different under IHL and its rules of targeting which allow 

the application of lethal force as a first recourse if the target is a military one. If this were the case, the 

principle of proportionality, as further elaborated above, comes into play. 

Several cases taken against NATO action in former Yugoslavia were found inadmissible.317 In cases 

concerning World War II, dealing with the legitimacy of prosecuting individuals for war crimes and relating 

to questions of human rights concerning issues of legality and non-retroactivity, the ECtHR did not directly 

or indirectly assess the SǘŀǘŜǎΩ ǊŜǎǇƻƴǎƛōƛƭƛǘȅ ǳƴŘŜǊ LI[Σ ōǳǘ ƻƴƭȅ ƭƻƻƪŜŘ ǘƻ ǘƘŜ ǿŀȅ ƛƴ ǿƘƛŎƘ ƴŀǘƛƻƴŀƭ ŎƻǳǊǘǎ 

had applied international law.  

Recently, the ECtHR decided cases, mostly involving the United Kingdom, regarding the occupation of Iraq. 

The case of Al Skeini v. UK concerned allegations that the UK was obliged to investigate allegations of 

unlawful killings and torture in British occupied Basra, in Southern Iraq. In its judgment, the Court cited 

LI[ ƛƴ ǘƘŜ ǊŜŎƻǊŘ ƻŦ ΨŀǇǇƭƛŎŀōƭŜ ƭŀǿΩ and in the summary of relevant arguments of the parties and third 

party interveners who had referred to IHL but made no reference to IHL in its own assessment.318 The 

judgment, however, is important in so far as it acknowledges in principle the potential relevance of IHL to 

the interpretation of the Convention in conflict situations.  

In the case of Al Jedda v. UK, concerning the lawfulness of internment in Iraq absent of the normally 

applicable procedural safeguards, the same approach as in Al Skeini was applied: the Court quoted 

relevant IHL provisions but failed to take them into account when deciding on the lawfulness of the 

detentions and applicable safeguards in the context of a conflict situation.319 The UK Government, on its 

part, chose not to invoke IHL to justify its actions, but focused on the fact that the UN Security Council had 

authorised detentions which, as a consequence, were not subject to normal human rights protections, 

but invoked Article 103 of the UN Charter and the priority of the UN Charter law over other international 

                                                           
314 Özkan v Turkey, Application no. 21689/93, Judgment, European Court of Human Rights (6 April 2004) 
<http://hudoc.echr.coe.int/eng?i=001-61696#{"itemid":["001-61696"]}> accessed 30 April 2015. 
315 Isayeva Yusupova and Bazayeva v. Russia, Applications nos. 57947/00, 57948/00 and 57949/00, Judgment, 
European Court of Human Rights (24 February 2005) <http://hudoc.echr.coe.int/eng?i=001-68379#{"itemid":["001-
68379"]}> accessed 30 April 2015, para. 175. 
316 Ibid, para. 171. 
317 See, for instance, .ŀƴƪƻǾƛŏ ŀƴŘ hǘƘŜǊǎ ǾΦ .ŜƭƎƛǳƳ ŀƴŘ ƻǘƘŜǊǎ, Application no. 52207/99, Decision as to the 
admissibility, European Court of Human Rights (12 December 2001) <http://hudoc.echr.coe.int/eng?i=001-
22099#{"itemid":["001-22099"]}> accessed 30 April 2015. 
318 Al Skeini v. UK, Application No. 55721/07, Judgment, European Court of Human Rights (7 July 2011) 
<http://hudoc.echr.coe.int/eng?i=001-105606> accessed 30 June 2015. 
319 Al Jedda v. UK, Application No. 27021/08, Judgment, European Court of Human Rights (7 July 2011) 
<http://hudoc.echr.coe.int/eng?i=001-105612#{"itemid":["001-105612"]}> accessed 30 June 2015. 
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obligations. The ECtHR was not convinced and found that the Security Council only authorised but did not 

oblige States to detain nor to withhold procedural safeguards. Due to a lack of conflict between the 

obligations under the respective Security Council Resolution and the Convention, there was no need to 

prioritise Chapter VII obligations. 

As in Al-Skeini, the ECtHR did not assess whether any other legal regime co-applied (IHL) and whether 

there was an alternative legal basis for detention and procedural rules. Like in Al-Skeini, none of the parties 

had requested the Court to do so.  

In cases against Russia in context of the Chechen conflict, the ECtHR continued applying its previous 

approach of not making any reference to IHL. In Finongenov v. Russian Federation the Court used IHL 

language by finding that the use of gas, even dangerous and potentially lethal, did not amount to an 

indiscriminate attack, as a high chance of survival remained for the hostage, depending on the efficiency 

of the subsequent rescue operations.320 

In the case of Hassan v. UK, however, the UK government took a different position, arguing that the 

detention of an Iraqi citizen had been lawful, despite a lack of derogation from Article 5 of the ECHR. The 

ECtHR held that both systems of law, the Convention and IHL, provided safeguards from arbitrary 

detention in time of armed conflict and that the grounds of permitted deprivation of liberty set out in 

Article 5 should be accommodated, with taking of prisoners of war and the detention of civilians who pose 

a risk to security under GC III and GC IV. The capture and detention of the civilian in question had therefore 

not been arbitrary.321  

In general, it can be stated that the ECtHR often holds regard to the realities of armed conflict in 

interpreting and applying the Convention, but has not been willing to engage in a detailed manner with 

the ways in which IHL may affect IHRL in conflict situations. However, it has come to acknowledge the 

importance of interpreting the Convention in the light of other existing fields of international law.  

3. The organs of the Inter -American human rights system  

As opposed to the ECtHR, the organs of the Inter-American Human Rights System directly and explicitly 

applied IHL in the context of individual cases.322 Chief among them is the Abella case, ŀŘŘǊŜǎǎƛƴƎ ŀ ΨŎƻƳōŀǘ 

ǎƛǘǳŀǘƛƻƴΩ ǿƘƛŎƘ Ψnone of the human rights instrǳƳŜƴǘǎ ǿŀǎ ŘŜǎƛƎƴŜŘ ǘƻ ǊŜƎǳƭŀǘŜΩ.323 The Commission held 

that in order to consider alleged violations of the right to life it must  

                                                           
320 Finogenov and others v. Russia, Application nos. 18299/03 and 27311/03, Judgment, European Court of Human 
Rights (4 June 2012) <http://hudoc.echr.coe.int/eng?i=001-108231#{"itemid":["001-108231"]}> accessed 30 April 
2015. 
321 Hassan v. UK, Application No. 29750/09, Judgment, European Court of Human Rights (16 September 2014) 
<http://hudoc.echr.coe.int/eng?i=001-146501> accessed 30 April 2015. 
322 ¢ƘŜ ŀōƻǾŜ ǊŜŦŜǊŜƴŎŜ ǘƻ ȫƻǊƎŀƴǎΩ ƛǎ Ƴŀde to the Inter-American Commission and the Inter-American Court of 
Human Rights. 
323 Juan Carlos Abella v. Argentina (Judgement) Case 11.137, Report Nº 55/97, Inter-American Commission on 
Human Rights, OEA/Ser.L/V/II.95 Doc. 7 rev. at 271 (18 November 1997) 
<http://www.cidh.oas.org/annualrep/97span/Argentina11.137c.htm> [in Spanish] 
<http://www1.umn.edu/humanrts/cases/1997/argentina55-97a.html> accessed 30 June 2015, para. 158. 
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necessarily look to and apply definitional standards and relevant rules of humanitarian law as 

sources of authoritative guidance in its resolution of this and other kinds of claims alleging 

violations of the American Convention, which precludes the Convention being applied in a 

manner that restricts rights protected under other conventions.324  

In Las Palmeras v. Colombia the Commission reiterated its approach and declared that Colombia had 

violated Common Article 3 of the Geneva Conventions. The Court, however, stated that neither the 

Commission nor the Court had the mandate to make direct pronouncements on the violations of IHL,325 

and called for a more cautious approach to the concurrent application of IHL and IHRL, since it is the 

purpose of the system to apply and reach findings concerning violation of the relevant human rights 

instrument and not of IHL per se. IHL, however, was considered important to interpret the obligations 

under the Inter-American Convention of Human Rights.326 

D. Normative and operational challenges on the interplay between 

IHRL and IHL  

1. Classification of conflicts and regulation of non -international conflicts  

As opposed to the ς in former times dominant and therefore under IHL regulated in great detail ς ΨŎƭŀǎǎƛŎŀƭΩ 

types of conflict in which one State was at war with another State, non-international armed conflicts 

(NIAC) are only regulated in a very rudimentary way. Common Article 3 to the four Geneva Conventions 

applies to all kind of NIAC and is considered to contain an absolute minimum standard that has to be 

observed in internal conflicts.327 Additional Protocol II (AP II) contains some more substantive rules, but 

depends on the ratification by States and, most importantly, on the threshold an armed conflict must 

reach for it to apply at all.328  

In recent years, as particular highlighted by the ICRC in its study on customary international law, most 

rules of international armed conflict have been considered to also apply in NIACs as rules of customary 

IHL, which has in practice eradicated most of the differences between the two types of conflict.  

However, important differences and gaps remain, like the question of how to qualify non-state armed 

groups and their members. Unlike in IACs, the provisions regulating a non-international armed conflict do 

not confer the legal status of combatants - meaning persons who may participate in an armed conflict and 

can lawfully be targeted but also benefit from the prisoner of war (POW) status if captured ς upon the 

fighter of non-state armed groups. However, it is also an established rule of customary international law 

in both types of conflict, that the targeting of civilians is prohibited.329 In such conflicts, it is not clear how 

                                                           
324 Ibid, para. 161. 
325 Las Palmeras v. Colombia (Preliminary Objections) Inter-American Court of Human Rights (4 February 2000) 
<http://www.corteidh.or.cr/docs/casos/articulos/seriec_67_ing.pdf> accessed 30 June 2015, paras. 31, 32 and 33. 
326 Ibid. 
327 See Jelena Pejic, 'The protective scope of Common Article 3: more than meets the eye', (2011) Vol. 93 no. 881 
International Review of the Red Cross <https://www.icrc.org/fre/assets/files/review/2011/irrc-881-pejic.pdf> 
accessed 20 April 2015, 1-37. 
328 Art. 1 AP II. 
329 See Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, Volume 1: 
Rules (ICRC, Cambridge 2005) Rule I, 3-8. 
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to classify members of an armed group and to determine whether they can be targeted.330 A similar 

problem arises around the question of how to legally detain members of an armed group.  

Those difficulties are also connected with the difficulties in the practical application and interpretation of 

the principle of distinction, which, among other, raises the challenge of defining the notion oŦ ΨŘƛǊŜŎǘ 

ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƛƴ ƘƻǎǘƛƭƛǘƛŜǎΩΣ ǿƘƛŎƘ ŘŜǘŜǊƳƛƴŜǎ ǘƘŀǘ ŎƛǾƛƭƛŀƴǎ ǘŀƪƛƴƎ ŘƛǊŜŎǘ ǇŀǊǘ ƛƴ ǘƘŜ ŎƻƴŦƭƛŎǘ ŀǊŜ ƴƻ ƭƻƴƎŜǊ 

protected from attacks as provided by Articles 51(3) of the Additional Protocol I and 13(3) of the Additional 

Protocol II. The difficulty involved in distinguishing between combatants and civilians having increased 

due to the nature of contemporary conflicts, instigated the ICRC to issue a document providing guidance 

ŦƻǊ ƛƴǘŜǊǇǊŜǘƛƴƎ ŀƴŘ ŀǇǇƭȅƛƴƎ ǘƘŜ ŎƻƴŎŜǇǘ ƻŦ ΨŘƛǊŜŎǘ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƛƴ ƘƻǎǘƛƭƛǘƛŜǎΩΦ331 Conversely, no common 

ground has been reached on how to apply in practice other concepts also critical to the conduct of 

ƘƻǎǘƛƭƛǘƛŜǎΣ ǿƛǘƘ ōƭǳǊǊŜŘ ƭƛƴŜǎ ōŜǘǿŜŜƴ ΨǳƴŦƻǊǘǳƴŀǘŜΩ ŀƴŘ ΨǳƴƭŀǿŦǳƭΩ ƘŀǊƳ ǘƻ ŎƛǾƛƭƛŀƴǎΦ332 

2. Enhancing compliance of IHRL by non-state actors  

As it has been noted elsewhere, a relevant issue raised by the convergence between IHRL and IHL, 

concerns the applicability of international human rights law to non-state armed groups.333 In this respect, 

whereas there is consensus on the applicability of IHL to ANSAs, providing that parties to an armed 

conflict334 in terms of sufficient organisation and intensity degree of the fight,335 and despite of the fact 

that they cannot accede to international treaties, the binding character of IHRL on them both in wartime 

or peacetime is more controversial.336 Arguments against ANSAs being bound by IHRL are (a) the 

traditional tendency for doctrine to consider States as the only subjects to human rights obligations, (b) 

the scarce expressed references to ANSAs in human rights treaties, and (c) the State reluctance towards 

giving certain recognition or legitimacy to ANSAs by imposing IHRL obligations on them.337 

On the other hand, those authors who advocate in favour of the IHRL applicability to ANSAs hold that (a) 

equal obligations must be imposed on both sides of the armed conflict by virtue of the equality of 

obligation theory,338 (b) the fact that non-state actors enjoy human rights implies that they must fulfil 

                                                           
330 Ibid, Rules 3, 4 and 5. 
331 Nils Melzer, Interpretative Guidance on the Notion of Direct Participation in Hostilities under Humanitarian Law, 
(ICRC 2009) <http://www.icrc.org/eng/resources/documents/publication/p0990.htm> accessed 25 May 2014. 
332/ƘŀǊƭƛ /ŀǊǇŜƴǘŜǊΣ Ψ/ƻƭƭŀǘŜǊŀƭ ŘŀƳŀƎŜ ŎƻƴǘǊƻƭΩΣ New York Times (11 August 2010) 
<http://www.nytimes.com/2010/08/12/opinion/12iht-edcarpenter.html> accessed 18 April 2014.  
333 See Stuart Casey Masley (ed), The War Report 2012 (Oxford 2013) 404 -410. 
334Prosecutor v. Sam Hinga Norman, Decision on the Preliminary Motion Based on Lack of Jurisdiction, Special Court 
for Sierra Leone (SCSL) (May 2004) <http://www.sierralii.org/sl/judgment/special-court/2004/18> accessed 25 May 
2014, para. 22. 
335tǊƻǎŜŎǳǘƻǊ ǾΦ 5ǳǎƪƻ ¢ŀŘƛŏ, Judgement, International Criminal Tribunal for the Former Yugoslavia (ICTY), 15 July 
1999 Case IT-94-1-A <http://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf> accessed 25 May 2014, para. 
70. 
336 {ŀƴŘŜǎƘ {ƛǾŀƪǳƳŀǊŀƴΣ ΨwŜ-envisaging the international law of internal armed conflict, (2011) vol. 22 (1) European 
Journal of International Law, 251. 
337 Andrew Clapham, Humam Rights Obligations of Non-State Actors (Oxford University Press 2006) 46-53. 
338 /ƘǊƛǎǘƛŀƴ ¢ƻƳǳǎŎƘŀǘΣ Ψ¢ƘŜ ŀǇǇƭƛŎŀōƛƭƛǘȅ ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ǘƻ ƛƴǎǳǊƎŜƴǘ ƳƻǾŜƳŜƴǘǎΩΣ ƛƴ IƻǊǎǘ CƛǎŎƘŜǊΣ 5ƛŜǘŜǊ 
Fleck et al. (ed), Crisis Management and Humanitarian Protection: Festschrift für Dieter Fleck, (Berliner 
Wissenschafts-Verlag 2004) 573-576. 

http://www.icrc.org/eng/resources/documents/publication/p0990.htm
http://www.nytimes.com/2010/08/12/opinion/12iht-edcarpenter.html
http://www.sierralii.org/sl/judgment/special-court/2004/18
http://www.icty.org/x/cases/tadic/acjug/en/tad-aj990715e.pdf
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correlative human rights obligations,339 (c) as far as ANSAs effectively control a territory, they constitute 

the authority responsible for protecting the human rights of those subject to their jurisdiction,340 (d) 

customary norms of IHRL which have the status of jus cogens, insofar as a persistent and coherent State 

practice provides them with perceived legal force or opinio iuris, are deemed to be generally binding on 

any entity able to comply with them, even non-state actors. 

In this regard, those arguments have been taken into consideration in the practice of the UN human rights 

bodies putting forward the arguments of the de facto control over a territory341 in the cases of Afghanistan 

and Libya, and the status of jus cogens of certain norms of IHRL, in the case of Syria, to assert the binding 

force of at least certain IHRL provisions on ANSAs. Even the Security Council has considered non-state 

actors bound by IHRL and IHL several times, yet without clear explanation.342 The Security Council has 

implicitly recognised the applicability of IHRL and of ICL to non-state groups by condemning 

the human rights violations and acts of violence committed in northern Mali, in particular by 

rebels, terrorist groups and other organized transnational crime network, including the 

violence perpetrated against women and children, the killings, the hostage-taking, pillaging, 

theft and destruction of religious and cultural sites, as well as the recruitment of child 

soldiers, and calls for the perpetrators of these acts to be brought to justice343 

With again a slightly different approach, Philip Alston as Special Rapporteur on extrajudicial, summary or 

arbitrary executions, statŜŘ ƛƴ Ƙƛǎ ǊŜǇƻǊǘ ƻƴ {Ǌƛ [ŀƴƪŀΥ ΨHuman rights norms operate on three levels ς as 

the rights of individuals, as obligations assumed by States and as legitimate expectations of the 

ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŎƻƳƳǳƴƛǘȅΩ and considered it incumbent on every organ of society to respect and promote 

human rights.344 Similar tendencies are at the heart of the discussion around a so-called 

constitutionalisation of international law.  

                                                           
339 5ƛŜǘŜǊ CƭŜŎƪΣ ΨIǳƳŀƴƛǘŀǊƛŀƴ ǇǊƻǘŜŎǘƛƻƴ ŀƎŀƛƴǎǘ ƴƻƴ-ǎǘŀǘŜ ŀŎǘƻǊǎΩ ƛƴ WƻƘŀƴ CǊƻǿŜƛƴ Ŝǘ ŀƭΦ όŜŘǎύΣ Negotiating for 
Peace: Liber AmicorumTonoEitel (Springer 2003) 69 and 79. 
340 Geneva Academy of International Humanitarian Law and Human Rights, Rules of engagement: protecting civilians 
through dialogue with non-state actors (Geneva 2011) <http://www.geneva-
academy.ch/docs/publications/Policy%20studies/Rules%20of%20Engagement.pdf> accessed 25 May 2014, 25. 
341 Human Rights Council, Report of the International Commission of Inquiry to investigate all alleged violations of 
international human rights law in the Libyan Arab Jamahiriya (1 June 2011) UN Doc. A/HRC/17/44, 
<http://www2.ohchr.org/english/bodies/hrcouncil/docs/17session/A.HRC.17.44_AUV.pdf> accessed 25 May 2014, 
para. 72. 
342 See, for example, 1998 in Afghanistan (Resolution 1214, preamble para 12), Guinea-Bissau (Resolution 1216, 
1998, para 5), Liberia (Resolution 1509, 2003, para 10). 
343UN Security Council, Resolution 2056 (2012), UN Doc. S/Res/2056 
(2012)<http://unowa.unmissions.org/Portals/UNOWA/Security%20council/Resolution%202056.pdf> accessed 26 
May 2014, para. 13; UN Security Council, Resolution 2071 (2012), UN Doc. S/ Res/2071 (2012) 
<http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2071%282012%29> accessed 25 May 2014, para. 
14; UN Security Council, Resolution 2085 (2012), UN Doc. S/Res/2085 (2012) 
<http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2085%282012%29> accessed 25 May 2014, para. 
6. 
344 Philip Alston, Report of the Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, Addendum - 
Mission to Sri Lanka (27 March 2006) UN Doc. E/CN:4/2006/53/Add.5, para. 25. 

http://www.geneva-academy.ch/docs/publications/Policy%20studies/Rules%20of%20Engagement.pdf
http://www.geneva-academy.ch/docs/publications/Policy%20studies/Rules%20of%20Engagement.pdf
http://www2.ohchr.org/english/bodies/hrcouncil/docs/17session/A.HRC.17.44_AUV.pdf
http://unowa.unmissions.org/Portals/UNOWA/Security%20council/Resolution%202056.pdf
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2071%282012%29
http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2085%282012%29
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The referred practice seems to point that an effective convergence between IHL and IHRL in particular 

with regard to non-international armed conflicts, can provide a legal basis to extend the applicability of 

IHRL to non-state actors.  

At a legal and policy level, responding to abuses by non-state armed groups is increasingly important given 

the prevalence of internal armed conflicts. This is compounded by the spill-over effects of the movements 

of armed rebel groups and militias. There is an important need to ensure that key players in contemporary 

domestic and international security do not remain relatively unregulated and unaddressed by IHRL.345 

Notwithstanding the above, the practice of the United Nations, as well as that of other international and 

regional organisations, shows that efforts are increasingly being made to hold armed groups accountable 

at the international level for the violation of international norms.346 In particular, the UN Secretary-

General in his report on the protection of civilian of 22 bƻǾŜƳōŜǊ нлмо Ƙŀǎ ƘƛƎƘƭƛƎƘǘŜŘ Ψthe importance 

of enhancing compliance with international humanitarian law by non-State armed groups and the 

corresponding need for humanitarian actors to engage with such groups to that end and to gain safe 

access to people in need of assistanceΩΦ347 In this regaǊŘΣ ƘŜ Ƙŀǎ ǳǊƎŜŘ aŜƳōŜǊ {ǘŀǘŜǎ Ψto avoid 

promulgating policies that inhibit engagement with such groups that control territory or access to the 

civilian population in areas controlled by non-State armed groupsΩΦ348 

Besides this, the engagement with such groups is not, however, limited to UN human rights mechanisms. 

The Geneva Academy of International Humanitarian Law and Human Rights conducted a study on how to 

enhance compliance with international norms by armed non-state actors, taking into account the views 

both of the actors themselves and the experiences of those engaged in dialogue with them. The report of 

ǘƘŜ ǇǊƻƧŜŎǘΣ ΨRules of Engagement: Protecting Civilians through Dialogue with Armed Non-{ǘŀǘŜ !ŎǘƻǊǎΩ, 

was published in October 2011.349 The report presented a detailed set of conclusions and 

recommendations. They are addressed to a range of concerned actors, particularly humanitarian and 

mediation practitioners, members of ANSAs, as well as States, which, under international law, have the 

primary responsibility to protect people within their jurisdiction. The overarching conclusion of the report 

is the recognition of an urgent need for increased humanitarian engagement with ANSAs.350 

                                                           
345 Ibid. 
346 Annyssa Bellal and Stuart Casey-aŀǎƭŜƴ Ψ9ƴƘŀƴŎƛƴƎ /ƻƳǇƭƛŀƴŎŜ ǿƛǘƘ LƴǘŜǊƴŀǘƛƻƴŀƭ [ŀǿ ōȅ !ǊƳŜŘ bƻƴ-State 
!ŎǘƻǊǎΩ (2011) 3 (1) Goettingen Journal of International Law available at <http://ssrn.com/abstract=2163115> 
accessed 30 June 2015, 175-197. 
347 UN Security Council, UN Secretary-General Report on the protection of civilian (22 November 2013) 
2013S/2013/689. 
348 UN Security Council, UN Secretary-General Report on the protection of civilian (22 November 2013) 
2013S/2013/689. 
349 Geneva Academy of International Humanitarian Law and Human Rights, ΨwǳƭŜǎ ƻŦ 9ƴƎŀƎŜƳŜƴǘΥ tǊƻǘŜŎǘƛƴƎ 
Civilians through Dialogue with Armed Non-{ǘŀǘŜ !ŎǘƻǊǎΩ όhŎǘƻōŜǊ нлммύ ғƘǘǘǇΥκκǿǿǿΦƎŜƴŜǾŀ-
academy.ch/docs/publications/Policy%20studies/Rules-of-Engagement-EN.pdf> accessed 24 March 2015.  
350 Ibid, 41-42. The report has been followed by a more recent policy brief on armed groups and the protection of 
ŎƛǾƛƭƛŀƴǎ ΨwŜŀŎǘƛƻƴǎ ǘƻ bƻǊƳǎΥ !ǊƳŜŘ DǊƻǳǇǎ ŀƴŘ ǘƘŜ tǊƻǘŜŎǘƛƻƴ ƻŦ /ƛǾƛƭƛŀƴǎΩ όWŀƴǳŀǊȅ нлмпύ ғhttp://www.geneva-
academy.ch/docs/publications/Policy%20studies/Geneva%20Academy%20Policy%20Briefing%201_Amed%20Grou
ps%20and%20the%20Protection%20of%20Civilians_April%202014.pdf> accessed 24 March 2015. 
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To date, there is no comprehensive legal framework addressing these entities, especially regarding their 

human rights obligations and their accountability. However, new initiatives and practices are trying to 

hold non-state actors accountable. 

3. Applicability of IHRL and IHL to international organisations and peace -

keeping and peace-enforcement operations  

Usually, States provide military personnel to operations under the authority of the UN. The Secretary 

GeneǊŀƭΩǎ .ǳƭƭŜǘƛƴ ƻƴ ƻōǎŜǊǾŀƴŎŜ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ ŦƻǊŎŜǎ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ƻŦ мффф 

contains many, but not all rules of IHL and instructs UN forces to comply with them when engaged as 

combatants in armed conflict.351 Similarly, the Convention on the Safety of the United Nations and 

Associated Personnel 1994,352 stipulates in Article 20 that  

[N]othing in this Convention shall affect: (a) the applicability of international humanitarian law 

and universally recognized standards of human rights as contained in international instruments 

in relation to the protection of United Nations operations and United Nations and associated 

personnel or the responsibility of such personnel to respect such law and standards.353  

Furthermore, the UN Charter itself recognises the protection and promotion of human rights as one of its 

fundamental principles.354 Thus, military forces acting under the authority of the UN are expected to apply 

the highest standard in relation to the protection of civilians and are also expected to investigate and to 

ensure accountability for violations of IHL and IHRL.355  

As for international human rights obligations, the Human Rights Committee stated in General Comment 

no. 31 (2004):  

States parties are required by article 2, paragraph 1, [of the International Covenant on 

/ƛǾƛƭ ŀƴŘ tƻƭƛǘƛŎŀƭ wƛƎƘǘǎϐ ǘƻ ǊŜǎǇŜŎǘ ŀƴŘ ǘƻ ŜƴǎǳǊŜ ǘƘŜ /ƻǾŜƴŀƴǘ ǊƛƎƘǘǎ ώΧϐΦ ¢Ƙƛǎ ǇǊƛƴŎƛǇƭŜ 

also applies to those within the power or effective control of the forces of a State party 

acting outside its territory, regardless of the circumstances in which such power or 

effective control was obtained, such as forces constituting a national contingent of a State 

party assigned to an international peacekeeping or peace enforcement operation.356 

                                                           
351 UN Secretary-General (UNSG), Secretary-General's Bulletin: Observance by United Nations Forces of International 
Humanitarian Law (6 August 1999) ST/SGB/1999/13 <http://www.refworld.org/docid/451bb5724.html> accessed 
10 July 2015. 
352 Convention on the Safety of the United Nations and Associated Personnel, New York, 9 December 1994, adopted 
by UNGA Resolution 49/59 UNTS 2051(363) 
<https://treaties.un.org/doc/Publication/UNTS/Volume%202051/v2051.pdf> accessed 20 April 2015. 
353 Ibid, Art. 20.  
354United Nations Charter (1945) 1 UNTS XVI <https://treaties.un.org/doc/publication/ctc/uncharter.pdf> accessed 
10 April 2015, preamble and Art. 1(3). 
355 {ŜŜ 5ŀǇƘƴŀ {ƘǊŀƎŀΣ Ψ¢ƘŜ ƛƴǘŜǊǇƭŀȅ ōŜǘǿŜŜƴ IǳƳŀƴ wƛƎƘǘǎ ŀƴŘ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿ ƛƴ ¦b ƻǇŜǊŀǘƛƻƴǎΩ 
in Erika de Wet and Jan Kleffner, Convergence and conflicts of Human Rights and International Humanitarian Law in 
Military Operations (Pretoria University Law Press 2014) 211-225. 
356 Article 10, UN Human Rights Committee, General Comment 31 (2004) Nature of the Legal Obligation on States 

Parties to the Covenant, U.N. Doc. CCPR/C/21/Rev.1/Add.1. 
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Usually the forces benefits from immunities in the territory where they are deployed. The UN conducts 

internal investigations of reported violationsΦ ¢ƘŜ ƛƴŘƛǾƛŘǳŀƭǎΩ ƘƻƳŜ {tates have jurisdiction and must take 

steps to prevent violations and to ensure accountability of their own nationals.  

As for International Organisations participating in an armed conflict, no clear practice as regards IHRL and 

IHL obligations exist. Since they themselves are not parties to the relevant treaties, but their Member 

States and States contributing troops to peace operations are, experts argue that, by rules of customary 

international law, the respective norms are as equally binding on them as they are on States.357 

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations 

of International Human Rights Law and Serious Violations of International Humanitarian Law state that 

ǘƘŜ ǾƛŎǘƛƳǎΩ rights under international human rights law and international humanitarian law include an 

obligation of the State to prevent violations from occurring and, in case where they do occur, to 

investigate them.358 Further, the Basic Principles and Guidelines affƛǊƳ ǘƘŜ {ǘŀǘŜΩǎ Řǳǘȅ ǘƻ  

a) take appropriate legislative and administrative and other appropriate measures to prevent 

violations; b) investigate violations effectively, promptly, thoroughly and impartially, and, where 

appropriate, take actions against those allegedly responsible on accordance with domestic and 

international law; c) provide those who claim to be victims of a human rights or humanitarian law 

violation with equal and effective access to justice, irrespective of who may ultimately be the 

bearer of responsibility for the violation; and d) provide effective remedies to victims, including 

reparation.359  

4. Terrorism and the resp onse to it  

IHRL and IHL are often confronted with the twofold challenge of terrorism, which also affects other legar 

regimes such as refugee lawΦ hƴ ǘƘŜ ƻƴŜ ƘŀƴŘ ΨǘŜǊǊƻǊƛǎƳ ƴŜƎŀǘŜǎ ǘƘŜ Ƴƻǎǘ ōŀǎƛŎ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ƘǳƳŀƴƛǘȅ 

that underlie international humanitarian law, human rights law, and refugee lawΩ.360 On the other hand 

ΨώǿϐƘƛƭŜ ǘŜǊǊƻǊƛǎǘ ŀŎǘǎ Ƴŀȅ ŘŀƳŀƎŜ ƘǳƳŀƴ ǊƛƎƘǘǎΣ ƛǘ ƛǎ Ŝǉǳŀƭƭȅ ǘǊǳŜ ǘƘŀǘ {ǘŀǘŜ ŎƻǳƴǘŜǊ-terrorism responses 

Ƴŀȅ ƘŀǾŜ ŀ ŘŜƎǊŀŘƛƴƎ ŜŦŦŜŎǘΣ ǘƘƻǳƎƘ ǎƻƳŜǘƛƳŜǎ ƭŜǎǎ ǾƛǎƛōƭȅΩΦ361  

                                                           
357 See <https://www.icrc.org/eng/assets/files/other/sanremo-2008_peace_ops.pdf> accessed 25 July 2015, 90-
107. 
358 Basic Principles and Guidelines on the Right to Remedy and Reparation for Victims of Gross Violations of 
International Human Rights Law and Serious Violations of International Humanitarian Law, adopted and proclaimed 
by General Assembly resolution 60/147 of 16 December 2005, 
<http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx> accessed 25 April 2015.  
359 Ibid. section II. 3, 4-5. 
360 Emanuela-/ƘƛŀǊŀ DƛƭƭŀǊŘΣ Ψ¢ƘŜ /ƻƳǇƭŜƳŜƴǘŀǊȅ bŀǘǳǊŜ ƻŦ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΣ LƴǘŜrnational Humanitarian Law and 
wŜŦǳƎŜŜ [ŀǿΩ ƛƴ Terrorism and International Law: Challenges and Response. (Meeting of independent experts on 
Terrorism and International Law: Challenges and Responses. Complementary Nature of Human Rights Law, 
International Humanitarian Law and Refugee Law and Seminar on International Humanitarian Law and Terrorism, 
San Remo, May, June, September 2002) <http://www.iihl.org/iihl/Album/terrorism-law.pdf> accessed 13 
September 2015, 50. 
361 5ƛƴŀƘ tƻƪŜƳǇƴŜǊΣ Ψ¢ŜǊǊƻǊƛǎƳ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎΥ ǘƘŜ [ŜƎŀƭ CǊŀƳŜǿƻǊƪΩ ƛƴ Terrorism and International Law: 
Challenges and Response. (Meeting of independent experts on Terrorism and International Law: Challenges and 
Responses. Complementary Nature of Human Rights Law, International Humanitarian Law and Refugee Law and 

https://www.icrc.org/eng/assets/files/other/sanremo-2008_peace_ops.pdf
http://www.ohchr.org/EN/ProfessionalInterest/Pages/RemedyAndReparation.aspx
http://www.iihl.org/iihl/Album/terrorism-law.pdf
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States have the duty to protect their citizens against terrorism and while achieving this purpose, States 

must act with due diligence to ensure that counter-terrorism is not used to justify breaches of human 

rights and recognised humanitarian standards. The applicable legal framework will define the scope of 

counter-terrorism action and provide the appropriate safeguards. In this sense, the characterisation of 

the counter-ǘŜǊǊƻǊƛǎƳ ŎŀƳǇŀƛƎƴ ŀǎ ŜƛǘƘŜǊ ΨǿŀǊΩ ƻǊ Ψƭŀǿ ŜƴŦƻǊŎŜƳŜƴǘΩ ƛǎ ŜǎǎŜƴǘƛŀƭ ǘƻ ŘŜǘŜǊƳƛƴŜ ƛŦ LI[ 

applies and if derogation of certain rights is in place.362 The events of September 11, 2001 in the United 

States have affected perceptions of what constitutes war in the legal sense. The widely used term of 

ΨƎƭƻōŀƭ ǿŀǊ ƻƴ ǘŜǊǊƻǊΩ ǘƘŀǘ ŜƳŜǊƎŜŘ ƛƴ ǘƘŜ ŀŦǘŜǊƳŀǘƘ ƻŦ {ŜǇǘŜƳōŜǊ мм should be assessed in the light of 

IHL to ascertain whether violence effectively reaches the threshold of armed conflict. The ICRC is 

supportive of a case-by-case approach to the legal qualification of the situations of violence in the so-

ŎŀƭƭŜŘ ΨǿŀǊ ƻƴ ǘŜǊǊƻǊΩΦ363 

¢ƘŜǊŜŦƻǊŜ ƛǘ ƛǎ ŜǎǎŜƴǘƛŀƭ ǘƻ ŀǎǎŜǎǎ ǿƘŜǘƘŜǊ ǘƘŜ ΨŦƛƎƘǘ ŀƎŀƛƴǎǘ ǘŜǊǊƻǊƛǎƳΩ ŀƳƻǳƴǘǎ ǘƻ ΨǿŀǊΩ ǳƴŘŜǊ LI[ ǘƻ 

define the applicable legal framework. It has to be taken into consideration that IHL rules on the use of 

force and detention for security reasoƴǎ ŀǊŜ ƭŜǎǎ ǊŜǎǘǊƛŎǘƛǾŜ ǘƘŀƴ ǘƘŜ ǊǳƭŜǎ ŀǇǇƭƛŎŀōƭŜ ǘƻ Ψƭŀǿ ŜƴŦƻǊŎŜƳŜƴǘΩΦ 

Despite its more lenient character, IHL expressly prohibits terrorist acts without providing an explicit 

ŘŜŦƛƴƛǘƛƻƴ ƻŦ ΨǘŜǊǊƻǊƛǎƳΩΦ364 While terrorism is recognised as a crime however, usually terrorist acts do not 

amount to a breach of human rights, as they are not committed by a State.  

Its less restrictive nature has led many States to justify arbitrary deprivations of liberty under IHL; 

detentions that otherwise would be in breach of human rights norms. This is precisely the case of the 

¦ƴƛǘŜŘ {ǘŀǘŜǎ ŀǎ ƛǘ ΨƧǳǎǘƛŦƛŜǎ ǘƘŜ ƛƴŘŜǘŜǊƳƛƴŀǘŜ ŘŜǘŜƴǘƛƻƴ ƻŦ ǘƘŜ ƳŜƴ ƘŜƭŘ ŀǘ DǳŀƴǘłƴŀƳƻ .ŀȅ ŀƴŘ ǘƘŜ 

denial of their right to challenge the legality of the deprivation of liberty by classifying them as "enemy 

ŎƻƳōŀǘŀƴǘǎϦΩΦ365 The 2006 UN Report on Guantánamo Detainees explains the relationship between IHL 

and IHRL on the detention of individuals in the following terms: 

Ψŀƴȅ ǇŜǊǎƻƴ ƘŀǾƛƴƎ ŎƻƳƳƛǘǘŜŘ ŀ ōŜƭƭƛƎŜǊŜƴǘ ŀŎǘ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ŀƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŀǊƳŜŘ 

conflict and having fallen into the hands of one of the parties to the conflict (in this case, the 

United States) can be held for the duration of hostilities, as long as the detention serves the 

purpose of preventing combatants from continuing to take up arms against the United States. 

Indeed, this principle encapsulates a fundamental difference between the laws of war and 

                                                           
Seminar on International Humanitarian Law and Terrorism, San Remo, May, June, September 2002) 
<http://www.iihl.org/iihl/Album/terrorism-law.pdf> accessed 15 September 2015, 23. 
362Ibid, 24-25. 
363 L/w/Σ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ŀƴŘ ǘƘŜ ŎƘŀƭƭŜƴƎŜǎ ƻŦ ŎƻƴǘŜƳǇƻǊŀǊȅ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘǎΩΣ 5ƻŎǳƳŜƴǘ ǇǊŜǇŀǊŜŘ 
by the International Committee of the Red Cross for the 30th International Conference of the Red Cross and Red 
Crescent, Geneva, Switzerland, 26ςол bƻǾŜƳōŜǊ нллтΩ όнллтύ уф όустύ International Review of the Red Cross , 
<https://www.icrc.org/eng/assets/files/other/irrc-867-ihl-challenges.pdf>, accessed 13 September 2015, 726. 
364 !ǊǘƛŎƭŜ рмόнύ ƻŦ !t L ŀƴŘ !ǊǘƛŎƭŜ моόнύ ƻŦ !t LL ǇǊƻƘƛōƛǘ ΨŀŎǘǎ ƻǊ ǘƘǊŜŀǘǎ ƻŦ ǾƛƻƭŜƴŎŜ ǘƘŜ ǇǊƛƳŀǊȅ ǇǳǊǇƻǎŜ ƻŦ ǿƘƛŎƘ ƛǎ 
ǘƻ ǎǇǊŜŀŘ ǘŜǊǊƻǊ ŀƳƻƴƎ ǘƘŜ ŎƛǾƛƭƛŀƴ ǇƻǇǳƭŀǘƛƻƴΩΦ ¢ƘŜǎŜ ǇǊƻǾƛǎƛƻƴǎ ŀǊŜ ŦǳǊǘƘŜǊ ǎǳǇǇƻǊǘŜŘ ōȅ !ǊǘƛŎƭŜ оо ƻŦ ǘƘŜ D/ LV 
ǎǘŀǘƛƴƎ ǘƘŀǘ ΨώŎϐƻƭƭŜŎǘƛǾŜ ǇŜƴŀƭǘƛŜǎ ŀƴŘ ƭƛƪŜǿƛǎŜ ŀƭƭ ƳŜŀǎǳǊŜǎ ƻŦ ƛƴǘƛƳƛŘŀǘƛƻƴ ƻǊ ƻŦ ǘŜǊǊƻǊƛǎƳ ŀǊŜ ǇǊƻƘƛōƛǘŜŘΦΩ 
365 UN Commission on Human Rights, Situation of Detainees at Guantánamo Bay (27 February 2006) 
E/CN.4/2006/120, <http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G06/112/76/PDF/G0611276.pdf?OpenElement> 8-9 para. 20. 

http://www.iihl.org/iihl/Album/terrorism-law.pdf
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G06/112/76/PDF/G0611276.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G06/112/76/PDF/G0611276.pdf?OpenElement
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human rights law with regard to deprivation of liberty. In the context of armed conflicts 

covered by international humanitarian law, this rule constitutes the lex specialis justifying 

deprivation of liberty which would otherwise, under human rights law as enshrined by Article 

ф ƻŦ L//twΣ ŎƻƴǎǘƛǘǳǘŜ ŀ Ǿƛƻƭŀǘƛƻƴ ƻŦ ǘƘŜ ǊƛƎƘǘ ǘƻ ǇŜǊǎƻƴŀƭ ƭƛōŜǊǘȅΦΩ366 

Pursuant to the ICRC approach, the Report coƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ ¦{ ŀƭƭŜƎŜŘ ΨƎƭƻōŀƭ ǿŀǊ ŀƎŀƛƴǎǘ ǘŜǊǊƻǊƛǎƳΩ 

did not constitute an armed conflict for the purposes of the applicability of international humanitarian 

law.367 Resulting from recent SǘŀǘŜǎΩ ǇǊŀŎǘƛŎŜΣ DƛƭƭŀǊŘ ǊŜƳŀǊƪǎ ǘƘŀǘ ΨώǇϐŀǊŀŘƻȄƛŎŀƭƭȅΣ ǇŜǊƘŀǇǎ a denial of the 

ŀǇǇƭƛŎŀǘƛƻƴ ŀƴŘ ǊŜƭŜǾŀƴŎŜ ƻŦ ǘƘŜ ƭŀǿ ƛǎ ƳǳŎƘ ƳƻǊŜ ŘŀƳŀƎƛƴƎ ǘƻ ŀ ōƻŘȅ ƻŦ ƭŀǿ ǘƘŀƴ ƛǘǎ ǾƛƻƭŀǘƛƻƴΩΦ368 Gillard 

further identifies another potential challenge to IHL posed by terrorism: the differences between IHL and 

terrorism conventions imply a risk that an individual could be held accountable for acts committed in 

armed conflict that did not violate IHL.369  

With regards to refugees, UNHCR has expressed concern for the recent counter-terrorism policies 

adversely affecting asylum seekers, as they have to comply with more restrictive legislative or 

administrative measures and refugee standards of protection may be eroded. For instance there is an 

increasing trend to adopt and enforce legislation which leads to denial of access to refugee status 

determination, or even rejection at the border of certain groups or individuals, based on their religious 

and/or ethnic identity, national origin or political affiliation, assuming their involvement in terrorism.370 

Lastly, it is worth making reference to the role of EU CSDP Missions in the fight against terrorism and the 

challenges deriving from the interplay of the legal branches. As already stated, IHL applies to situations of 

armed conflict and occupation; thus, it also applies to peace-keeping operations when they amount to 

                                                           
366 Ibid, 9, para. 19. 
367{ŜŜ L/w/ Ψ¢ƘŜ ǊŜƭŜǾŀƴŎŜ ƻŦ LI[ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ǘŜǊǊƻǊƛǎƳΩ όм Wŀƴǳŀry 2011) 
<https://www.icrc.org/eng/resources/documents/misc/terrorism-ihl-нмлтлрΦƘǘƳҔΨLƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ 
(the law of armed conflict) recognizes two categories of armed conflict: international and non-international. 
International armed conflict involves the use of armed force by one State against another. Non-international armed 
conflict involves hostilities between government armed forces and organised armed groups or between such groups 
within a state. When and where the " global war on terror " manifests itself in either of these forms of armed conflict, 
ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ŀǇǇƭƛŜǎΣ ŀǎ Řƻ ŀǎǇŜŎǘǎ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ŀƴŘ ŘƻƳŜǎǘƛŎ ƭŀǿΦΩ 
368Emanuela-/ƘƛŀǊŀ DƛƭƭŀǊŘΣ Ψ¢ƘŜ /ƻƳǇƭŜƳŜƴǘŀǊȅ bŀǘǳǊŜ ƻŦ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΣ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳanitarian Law and 
wŜŦǳƎŜŜ [ŀǿΩ ƛƴ Terrorism and International Law: Challenges and Response. (Meeting of independent experts on 
Terrorism and International Law: Challenges and Responses. Complementary Nature of Human Rights Law, 
International Humanitarian Law and Refugee Law and Seminar on International Humanitarian Law and Terrorism, 
San Remo, May, June, September 2002) <http://www.iihl.org/iihl/Album/terrorism-law.pdf> accessed 15 
September 2015, 50. 
369Ibid, 53-54. 
370 ¦bI/wΣ Ψ¢ƘŜ 9ǾŜƴǘǎ ƻŦ {ŜǇǘŜƳōŜǊ ммΥ tƻǎǎƛōƭŜ wŜǇŜǊŎǳǎǎƛƻƴǎ ƻƴ wŜŦǳƎŜŜ tǊƻǘŜŎǘƛƻƴΩ ƛƴ Terrorism and 
International Law: Challenges and Response. (Meeting of independent experts on Terrorism and International Law: 
Challenges and Responses. Complementary Nature of Human Rights Law, International Humanitarian Law and 
Refugee Law and Seminar on International Humanitarian Law and Terrorism, San Remo, May, June, September 2002) 
<http://www.iihl.org/iihl/Album/terrorism-law.pdf> accessed 16 September 2015, 15-18. 

http://www.iihl.org/iihl/Album/terrorism-law.pdf
http://www.iihl.org/iihl/Album/terrorism-law.pdf
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engagement in an armed conflict. tǳǊǎǳŀƴǘ ǘƻ ǘƘŜ 9¦Ωǎ ŎƻƳƳƛǘƳŜƴǘ ǘƻ ǊŜǎǇŜŎǘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ƛn its 

external relations, IHL will fully apply to EU-led forces if they engage in an armed conflict.371 

Article 43 TEU empowers the EU to combat terrorism through the CFSP, and even more so, CSDP. Some 

CSDP missions have included a reference to the combat against terrorism in their mandates.372 However, 

it is unlikely that the EU will face the question of whether IHL applies to its counter-terrorism actions 

ǿƛǘƘƛƴ /{5t Ƴƛǎǎƛƻƴǎ ŀƴŘ ƻǇŜǊŀǘƛƻƴǎ ŦƻǊ ǘǿƻ ǊŜŀǎƻƴǎΦ CƛǊǎǘΣ ǘƘŜ Ψ/{5t ŎƻƳǇŜǘŜƴŎŜ ǘƻ ŦƛƎƘǘ ǘŜǊǊƻǊƛǎƳ Ƙŀǎ 

thus far not materialised in terms of direct handling of terrorism by the EU through the CSDP actions 

enounced in the first part of Article 43(1) TEU, but has taken the more modest form of support for third 

ǇŀǊǘƛŜǎΩΦ373 Secondly, as a matter of policy, EU military operations rely on human rights for significant 

guidance as reflected in EU operational planning and ROE. The basic legal instruments governing each EU 

mission and operation explicitly require respect for human rights in the implementation of the 

mandate.374  

                                                           
371 {ŜŜ CǊŜŘŜǊƛƪ bŀŜǊǘΣ ΨhōǎŜǊǾŀƴŎŜ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ōȅ ŦƻǊŎŜǎ ǳƴŘŜǊ ǘƘŜ ŎƻƳƳŀƴŘ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ 
¦ƴƛƻƴΩ όнлмоύ фр όуфмκуфнύ LƴǘŜǊƴŀǘƛƻƴŀƭ wŜǾƛŜǿ ƻŦ ǘƘŜ wed Cross 
<https://www.icrc.org/eng/assets/files/review/2013/irrc-891-892-naert.pdf> accessed 16 September 2015, 637ς
643. 
372 9¦/!t {ŀƘŜƭ bƛƎŜǊ ŜǎǘŀōƭƛǎƘŜŘ ƛƴ нлмн Ψǘƻ ǎǳǇǇƻǊǘ ǘƘŜ ŎŀǇŀŎƛǘȅ ōǳƛƭŘƛƴƎ ƻŦ ǘƘŜ bƛƎŜǊƛŜƴ ǎŜŎǳǊƛǘȅ ŀŎǘƻǊǎ ǘƻ ŦƛƎƘǘ 
terrorism and organiǎŜŘ ŎǊƛƳŜΩΣ /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ /ƻǳƴŎƛƭ 5ŜŎƛǎƛƻƴ нлмнκофнκ/C{t ƻŦ мс Wǳƭȅ нлмн ƻƴ 
the European Union CSDP mission in Niger (EUCAP Sahel Niger) (2012) OJ L 187/48 <http://eur -
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:187:0048:0051:EN:PDF> Article 1; EUTM Mali is a military 
ƻǇŜǊŀǘƛƻƴ ŜǎǘŀōƭƛǎƘŜŘ ƛƴ CŜōǊǳŀǊȅ нлмо   Ψǘƻ ǇǊƻǾƛŘŜ ƛƴ ǘƘŜ {ƻǳǘƘ ƻŦ aŀƭƛΣ ƳƛƭƛǘŀǊȅ ŀƴŘ ǘǊŀƛƴƛƴƎ ŀŘǾƛŎŜ ǘƻ ǘƘŜ Malian 
!ǊƳŜŘ CƻǊŎŜǎώΧϐ ƛƴ ƻǊŘŜǊ ǘƻ ŎƻƴǘǊƛōǳǘŜ ǘƻ ǘƘŜ ǊŜǎǘƻǊŀǘƛƻƴ ƻŦ ǘƘŜƛǊ ƳƛƭƛǘŀǊȅ ŎŀǇŀŎƛǘȅ ǿƛǘƘ ŀ ǾƛŜǿ ǘƻ ŜƴŀōƭƛƴƎ ǘƘŜƳ ǘƻ 
conduct military operations aiming at restoring Malian territorial integrity and reducing the threat posed by terrorist 
ƎǊƻǳǇǎΩΦ /ƻǳncil of the European Union, Council Decision 2013/87/CFSP of 18 February 2013 on the launch of a 
European Union military mission to contribute to the training of the Malian Armed Forces (EUTM Mali) (2013) OJ L 
46/27<http://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:046:0027:0027:EN:PDF> Art. 1. 
373 /ƘǊƛǎǘƻǇƘŜ IƛƭƭƛƻƴΣ ΨCƛƎƘǘƛƴƎ ¢ŜǊǊƻǊƛǎƳ ǘƘǊƻǳƎƘ ǘƘŜ 9¦ϥǎ /ƻƳƳƻƴ CƻǊŜƛƎƴ ŀƴŘ {ŜŎǳǊƛǘȅ tƻƭƛŎȅΩ ƛƴ LƴƎe Govaere and 
Sara Poli (eds.), EU Management of Global Emergencies: Legal Framework for Combating Threats and Crises (Studies 
in EU External Relations) (Martinus Nijhoff 2014) 79. 
374 CǊŜŘŜǊƛƪ bŀŜǊǘΣ ΨhōǎŜǊǾŀƴŎŜ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ōȅ ŦƻǊŎŜǎ ǳnder the command of the European 
¦ƴƛƻƴΩ όнлмоύ фр όуфмκуфнύ International Review of the Red Cross (2013) 
<https://www.icrc.org/eng/assets/files/review/2013/irrc-891-892-naert.pdf >, accessed 16 September 2015, 640. 
Some examples of explicit mention are Council of the European Union, Council Joint Action 2008/851/CFSP of 10 
November 2008 on a European Union military operation to contribute to the deterrence, prevention and repression 
of acts of piracy and armed robbery off the Somali coast (2008) OJL301/33<http://eur -
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:301:0033:0037:EN:PDF> Art. 12(2); Council of the European 
Union, Council Joint Action 2008/124/CFSP of 4 February 2008 on the European Union Rule of Law Mission in Kosovo, 
EULEX KOSOVO2014/349/CFSP of 12 June 2014 amending Joint Action 2008/124/CFSP on the European Union Rule 
of Law Mission in Kosovo, EULEX KOSOVO (2008) OJ L 42/92 <http://eur -lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32008E0124&qid=1438336454511&from=EN> Art. 3(i). 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:187:0048:0051:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2012:187:0048:0051:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2013:046:0027:0027:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:301:0033:0037:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:301:0033:0037:EN:PDF
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008E0124&qid=1438336454511&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008E0124&qid=1438336454511&from=EN
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5. Meaning and scope of protection status categories and vulnerable 

groups categories  

¢ƘŜ ƳŜŀƴƛƴƎ ƻŦ ΨǇǊƻǘŜŎǘŜŘ ǎǘŀǘǳǎΩ ƛǎ ƭŀǊƎŜƭȅ ǘƘŜ ǊŜǎǳƭǘ ƻŦ ŦƻǊƳŀƭ ŘŜŦƛƴƛǘƛƻƴǎ ŀƴŘ ǘƘŜ ǿŀȅ ǘƘŀǘ ǘƘŜǎŜ ŀǊŜ 

interpreted in practice. Under IHL the distinction between civilians and combatants is fundamental. 

However, this principle is inevitably confronted with the difficulty of applying it on the ground.  

Lƴ ŀŘŘƛǘƛƻƴ ǘƻ ǘƘŜ ƎŜƴŜǊŀƭ ǇǊƻǘŜŎǘƛƻƴ ŀǎ ΨŎƛǾƛƭƛŀƴǎΩΣ LI[ ŀƭǎƻ ŦƻǊŜǎŜŜǎ ǎǇŜŎƛŀƭ ǇǊƻǘŜŎǘƛƻƴ ŦƻǊ ǿƻƳŜƴ ŀƴŘ 

children. As the International Committee of the Red Cross (ICRC) has observed, IHL affords women the 

same protection as men ς as combatants, civilians, or persons hors de combat. All the fundamental rules 

of IHL therefore apply equally to men and women without discrimination. However, recognising that they 

have specific needs and vulnerabilities, IHL grants women and children a number of additional protections 

and rights.375 Women should be protected against all forms of sexual violence, and should be 

separated from men when they are held in detention. Children should also be detained 

separately from adults (unless the adults are their parents). While the prohibition of sexual 

violence applies equally to men and women (and to boys and girls), in practice women and girls 

are far more likely to be victims of sexual violence during armed conflicts. Both IHL and IHRL 

prohibit the recruitment and other association of children with armed forces or armed groups. 

Box II - 1 : The special protection of women and prohibition of sexual violence: key sources 
of norms  

Á The four Geneva Conventions (1949): Common Article 3  

Á Additional Protocol II to the Geneva Conventions (1977): Article 4(2)(e) 

Á Statute of the International Criminal Court (1998) 

- Article 7(1)(g), rape as a crime against humanity 

- Article 8(2)(b)(xxii) and (e)(vi), rape is a war crime in international and non-international armed 
conflict. 

Á Customary IHL (ICRC Study of Rules) 

- Rule 93. Rape and other forms of sexual violence are prohibited.  

- Rule 134. The specific protection, health and assistance needs of women affected by armed 
conflict must be respected.  

Á tǊƻǘƻŎƻƭ ǘƻ ǘƘŜ !ŦǊƛŎŀƴ /ƘŀǊǘŜǊ ƻƴ IǳƳŀƴ ŀƴŘ tŜƻǇƭŜǎΩ wƛƎƘǘǎ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ ²ƻƳŜƴ ƛƴ !ŦǊƛŎŀΥ 
Articles 3 and 4.  

Á United Nations Security Council Resolution 1325 (2000). 

Á Deed of Commitment under Geneva Call for the Prohibition of Sexual Violence in Situations of 
Armed Conflict and towards the Elimination of Gender Discrimination (for non-state actors 
only). 

                                                           
375 Charlotte Lindsey, Women facing war. ICRC Study on the impact of armed conflict on women (ICRC, October 2001) 
<http://www.icrc.org/eng/assets/files/other/icrc_002_0798_women_facing_war.pdf> accessed 30 April 2015, 5. 
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Box II - 2 : The special protection of children in armed conflict: key sources of norms  

Á The four Geneva Conventions (1949): Common Article 3.  

Á Additional Protocol I to the Geneva Conventions (1977): Article 77(1) and (2). 

Á Additional Protocol II to the Geneva Conventions (1977): Article 4(3). 

Á Convention on the Rights of the Child (CRC) 1989: Articles 37, 38 and 39. 

Á Optional Protocol to the Convention on the Rights of the Child on the involvement of children 
in armed conflict (2002). 

Á ILO Convention 182 (1999) Concerning the Prohibition and Immediate Action for the 
Elimination of the Worst Forms of Child Labour. 

Á Customary IHL (ICRC Study). 

- Rule 135. Children affected by armed conflict are entitled to special respect and protection. 

Á 1990 African Charter on the Rights and Welfare of the Child: Article 27. 

Á United Nations Security Council Resolution 1612 (2000). 

Á Deed of Commitment under Geneva Call for the Protection of Children from the Effects of 
Armed Conflict (for non-state actors only). 

Á The Paris Principles and Guidelines on Children Associated with Armed Forces or Armed Groups 
(2007)  

 

Both legal areas, IHL and IHRL include provisions for the protection of women, children and other 

vulnerable groups in situations of conflict, such as the elderly, disabled and the displaced persons. Armed 

conflicts heighten the vulnerability of all civilians but IHL enhances protection of vulnerable groups not 

only in general terms but also under specific circumstances where they are more adversely affected.   

In line with the 2011 Four-year Action Plan for the Implementation of International Humanitarian Law 

(IHL) adopted by the 31st International Conference of the Red Cross and Red Crescent, the colloquium 

dealing with the issue of vulnerabilities in armed conflicts identified some of the most challenging 

situations in armed conflicts.376 The conference adopted a transversal approach to address vulnerabilities 

in the context of some key IHL scenarios rather than focusing the debate on specific vulnerable groups.377 

Those situations which pose major challenges to the protection of vulnerable groups are identified as 

detention, the conduct of hostilities, sexual violence or the unlawful recruitment and use of children in 

hostilities. These situations are all distinguished for being heavily affected by the interaction between IHL 

and IHRL. The following section will focus on the protection of vulnerable groups and whether the 

relationship between both legal bodies affects them somehow, with some reference to certain 

implications for international operations. 

                                                           
376See ICRC, ' ±ǳƭƴŜǊŀōƛƭƛǘƛŜǎ ƛƴ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘǎΩ όп bƻǾŜƳōŜǊ нлмоύ 
<https://www.icrc.org/eng/resources/documents/statement/2013/10-18-protected-person-
bruges.htm#Vulnerabilities%20in%20detention> accessed 30 April 2015. 
377 Ibid. 
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a)  Vulnerabilities in detention  

ΨwŜƎŀǊŘƭŜǎǎ ƻŦ ǘƘŜ ŘǳǊŀǘƛƻƴ ƻŦ ƻǊ ǊŜŀǎƻƴǎ ŦƻǊ ŘŜǘŜƴǘƛƻƴΣ ǇŜǊǎƻƴǎ ŘŜǇǊƛǾŜŘ ƻŦ ƭƛōŜǊǘȅ ŀǊŜ ǾǳƭƴŜǊŀōƭŜ ōŜŎŀǳǎŜ 

they depend entirely on the detaining authority for the satisfaction of their material and non-material 

ƴŜŜŘǎΩΦ378 In addition to the general protection applicable to all persons detained in armed conflicts, 

further provisions are needed to address the specific needs of some categories of persons. The law 

applicable to non-international armed conflicts is particularly deficient in this regard and needs to be 

complemented.379 

In comparison to international armed conflicts, the treaty provisions applicable to detention in non-

international armed conflicts are rather limited and insufficient. All four Geneva Conventions are 

applicable to IAC while only common Article 3 and AP II to NIACs. As it will be further discussed IHRL can 

play an important role in filling the gaps in IHL ŀƴŘ ǎǘǊŜƴƎǘƘŜƴƛƴƎ bL!/Ωǎ ŘŜǘŜƴǘƛƻƴ ƭŀǿΣ ǇŀǊǘƛŎǳƭŀǊƭȅ with 

regard to providing further protection to vulnerable groups.  

Scholarly debate on this matter has identified four key areas in which IHL applicable to detention in NIACs 

falls short. These areas are the conditions for detention, the protection for especially vulnerable groups 

of detainees, the grounds and procedures for internment and the transfers of detainees from one 

authority to another.380   

Common Article 3 provides minimum standards for the principle of human treatment of detainees and 

the general prohibitions of torture and ill-treatment. AP II adds nuances to the applicable legal framework 

however AP II does not apply to all kind of NIACs. There are no international humanitarian law treaty 

provisions on procedural safeguards for internment in NIACs. In order to overcome the absence of rules, 

the ICRC recommends the application of the fourth Geneva Convention by analogy, enabling states to 

detain those who pose threat to their security. However this solution leaves many questions unanswered, 

in particular on procedural safeguards.381 Another issue of concern is the lack of regulation of the transfer 

of detainees in NIACs. While the Third and Fourth Geneva Conventions impose obligations to ensure the 

adequate treatment of detainees after being transferred in IACs, there are no such legal guarantees to 

NIACs.382 

When looking at the protection of especially vulnerable groups of detainees, it is commonly agreed that 

women, children, the elderly and the disabled are among the most vulnerable. However the protection of 

vulnerable groups in NIACs could be reinforced by focusing on the needs of more restricted groups such 

                                                           
378 L/w/Σ Ψ{ǘǊŜƴƎǘƘŜƴƛƴƎ ƭŜƎŀƭ ǇǊƻǘŜŎǘƛƻƴ ŦƻǊ ǾƛŎǘƛƳǎ ƻŦ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘǎϥΣ омǎǘ /ƻƴŦŜǊŜƴŎŜ ƻŦ ǘƘŜ Red Cross and Red 
Crescent, 28 November-1 December 2011 (Geneva, October 2011) 31IC/11/5.1. 
<https://www.icrc.org/eng/assets/files/red-cross-crescent-movement/31st-international-conference/31-int-
conference-strengthening-legal-protection-11-5-1-1-en.pdf> accessed 30 April 2015, 8.  
379 Ibid. 
380 /ƻƭƭŜƎŜ ƻŦ 9ǳǊƻǇŜΣ L/w/Σ Ψ±ǳƭƴŜǊŀōƛƭƛǘƛŜǎ ƛƴ !ǊƳŜŘ /ƻƴŦƭƛŎǘǎΥ {ŜƭŜŎǘŜŘ LǎǎǳŜǎΩΣ мпǘƘ .ǊǳƎŜǎ ŎƻƭƭƻǉǳƛǳƳΣ мт-18 
October 2013 (Bruges, October 2013) 
<https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf> accessed 30 June 2015, 19. 
381 Ibid, 21. 
382 Ibid, 22-23. 
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as religious or ethnic minorities, foreign nationals and detainees with contagious diseases or terminal 

illnesses.383 

In the light of the existing loopholes in the legal framework applicable to NIACs, it has been suggested that 

the application of IHRL in situations of armed conflict may contribute to enforce the existing IHL, clarify 

the scope of some IHL provisions and fill in some gaps.384 However, there are a couple of contested issues 

which need to be addressed, namely the interaction between IHL and IHRL and the extraterritorial 

application of IHRL.385 

In addition to its complementarity with IHL, IHRL provides important additional protection through the 

highly developed mechanisms for its enforcement. There are several human rights monitoring 

mechanisms which can potentially define the role of IHRL in detentions in armed conflicts. Among the 

non-treaty human rights mechanisms in existence, there are the United Nations (UN) Working Group on 

Arbitrary Detention, the UN Special Rapporteur on torture and other cruel, inhuman or degrading 

treatment, the Special Procedures of the Human Rights Council and, with a more limited mandate, the 

Commissions of Inquiry. Treaty bodies monitor State compliance and issue general comments on 

particular issues or articles. However the findings, analysis and recommendations of those bodies tend to 

be too general and non-binding.386 Hence, it can be concluded that the work of these human rights bodies 

serves to reinforce IHL but they do not add anything substantial to it.387 The individual petitions to human 

rights based bodies and the jurisprudence from international courts provide a more detailed analysis. 

However, allegedly most of the court judgements dealing with the interaction between IHL and IHRL and 

ǘƘŜ ŜȄǘǊŀǘŜǊǊƛǘƻǊƛŀƭ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ LIw[Σ ŀǊŜ ΨǾŜǊȅ ŦŀŎǘ-specific, so that it is difficult to derive general 

principles from them that can easily be applied to different facǘǳŀƭ ŎƻƴǎǘŜƭƭŀǘƛƻƴǎΩΦ388 So far the most 

relevant cases dealing with detention which might have fallen within the scope of IHL did not influence 

the IHL framework, as its applicability was not invoked by the State concerned.389 

Human rights bodies could make a valuable contribution if an evolutionary interpretation were followed 

to ensure the effective protection of civilians and vulnerable groups in times or conflict, and particularly 

                                                           
383 Ibid, 20. 
384 Ibid, 27. 
385 Ibid, 25. 
386 Ibid. 
387 Ibid. 
388 Ibid, нсΤ aŀǊǘŜƴ ½ǿŀƴŜƴōǳǊƎΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ƛƴ ǇŜŀŎŜ 
ƻǇŜǊŀǘƛƻƴǎΩ ƛƴ 9Ǌƛƪŀ ŘŜ ²Ŝǘ ŀƴŘ Wŀƴ YƭŜŦŦƴŜǊΣ /onvergence and conflicts of Human Rights and International 
Humanitarian Law in Military Operations (Pretoria University Law Press 2014) 161 
389 L/w/Σ Ψ±ǳƭƴŜǊŀōƛƭƛǘƛŜǎ ƛƴ !ǊƳŜŘ /ƻƴŦƭƛŎǘǎΥ {ŜƭŜŎǘŜŘ LǎǎǳŜǎΩΣ мпǘƘ .ǊǳƎŜǎ ŎƻƭƭƻǉǳƛǳƳΣ мт-18 October 2013 (Bruges, 
October 2013) available at <https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf> 
accessed 30 June 2015, 26. See for instance Jaloud v. The Netherlands, Application no. 47708/08, Judgment, 
European Court of Human Rights (20 November 2014) <http:/ /hudoc.echr.coe.int/eng?i=001-
148367#{%22itemid%22:[%22001-148367%22]}> accessed 30 June 2015; Hassan v. UK, Application No. 29750/09, 
Judgment, European Court of Human Rights (16 September 2014) <http://hudoc.echr.coe.int/eng?i=001-146501> 
accessed 30 April 2015. 

http://hudoc.echr.coe.int/eng?i=001-148367#{%22itemid%22:[%22001-148367%22]}
http://hudoc.echr.coe.int/eng?i=001-148367#{%22itemid%22:[%22001-148367%22]}
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in NIACs. It will therefore be necessary to identify which human rights rules have to be interpreted in the 

light of the law of armed conflicts.390 

The existence of differing views on the applicability of IHRL to armed conflicts is particularly evidenced in 

the context of international military operations. Often States are more inclined to deny or restrict the 

applicability of IHRL to armed conflicts while international organisations and international courts are more 

supportive of the joint application of both legal bodies.391 This picture, albeit unrefined and somewhat 

simplistic, outlines the differing views between States and international bodies.  

¢ƘŜ Ψ/ƻǇŜƴƘŀƎŜƴ tǊƻŎŜǎǎ ƻƴ ǘƘŜ IŀƴŘƭƛƴƎ ƻŦ 5ŜǘŀƛƴŜŜǎ ƛƴ LƴǘŜǊƴŀǘƛƻƴŀƭ aƛƭƛǘŀǊȅ hǇŜǊŀǘƛƻƴǎΩ ŀǇǇƭƛŜǎ ǘƻ 

international military operations in the context of a NIAC and peace operations,392 which do not 

necessarily amount to armed conflicts. These Guidelines reinforced the principle of humane treatment of 

those detained with respect to both IHRL and IHL with the support of most states. The Guidelines grant 

special consideration to the treatment of women, children, the aged and those with disabilities.393 This is 

an important soft law instrument where the practice of relevant States is expressed. 

The adoption of this document demonstrates that most States recognise that IHRL plays a role in dealing 

with detainees, but eventually they choose an IHL perspective of the applicable norms.394 In the practice 

of international military operations, the only way to unify the criteria and to ensure the coexistence of IHL 

and IHRL is as a matter of policy.395  

b) Vulnerabilities in the conduct of hostilities  

The sick, wounded and shipwrecked are entitled to protection and care both in international armed 

conflicts (IAC) and in non-international armed conflicts (NIAC). The protection of this category of civilians 

in armed conflicts is not without its challenges. In view of the current proliferation of NIACs there are an 

                                                           
390 Ibid. 
391 .ǊǳŎŜ ΨhǎǎƛŜΩ hǎǿŀƭŘΣ ΨLƴǘŜǊǇƭŀȅ ŀǎ ǊŜƎŀǊŘǎ ŘŜŀƭƛƴƎ ǿƛǘƘ ŘŜǘŀƛƴŜŜǎ ƛƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƳƛƭƛǘŀǊȅ ƻǇŜǊŀǘƛƻƴǎΩ ƛƴ 9Ǌƛƪŀ ŘŜ 
Wet and Jan Kleffner, Convergence and conflicts of Human Rights and International Humanitarian Law in Military 
Operations (Pretoria University Law Press 2014) 87. 
392 The Copenhagen Process was launched by the Danish Government in 2007 to address practical and legal 
challenges to States and organisations involved in international military operations, in particular related to 
detention. The Copenhagen Process was conceived as a response to a growing international recognition that there 
was a need to find a multilateral and durable solution to the legal questions related to the handling of detainees in 
international military operations. See at <http://um.dk/en/foreign-policy/copenhagen-process-on-the-handling-of-
detainees-in-international-military-operations/> accessed 15 September 2015. 
393 Danish Government, The Copenhagen Process on the Handling of Detainees in International Military Operations: 
Principles and Guidelines, <http://um.dk/en/~/media/UM/English-site/Documents/Politics-and-
diplomacy/Copenhangen%20Process%20Principles%20and%20Guidelines.pdf> accessed 30 June 2015, 6 and 15, 
para. 2.4 and 9.6. 
394 .ǊǳŎŜ ΨhǎǎƛŜΩ hǎǿŀƭŘΣ ΨLƴǘŜǊǇƭŀȅ ŀǎ ǊŜƎŀǊŘǎ ŘŜŀƭƛƴƎ ǿƛǘƘ ŘŜǘŀƛƴŜŜǎ ƛƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƳƛƭƛǘŀǊȅ ƻǇŜǊŀǘƛƻƴǎΩ ƛƴ 9Ǌƛƪŀ ŘŜ 
Wet and Jan Kleffner, Convergence and conflicts of Human Rights and International Humanitarian Law in Military 
Operations (Pretoria University Law Press 2014) 87. 
395 Ibid. 97. 

http://um.dk/en/foreign-policy/copenhagen-process-on-the-handling-of-detainees-in-international-military-operations/
http://um.dk/en/foreign-policy/copenhagen-process-on-the-handling-of-detainees-in-international-military-operations/
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increasing number of armed groups which control part of the territory, but they do not have the capacity 

not the means to provide the necessary and effective relief to the wounded, sick and shipwrecked.396  

Medical and religious personnel are also granted special protection.397 Violence against healthcare 

ǿƻǊƪŜǊǎ ƛǎ ΨƻƴŜ ƻŦ ǘƘŜ Ƴƻǎǘ ŎǊǳŎƛŀƭ ȅŜǘ ƻǾŜǊƭƻƻƪŜŘ ƘǳƳŀƴƛǘŀǊƛŀƴ ƛǎǎǳŜǎ ǘƻŘŀȅΩΦ398 However it should be 

noted that this protection is not unlimited. Medical personnel may lose the protection against attack if 

they take part in hostilities, outside their humanitarian function and excluding acts of self-defence.399 

c) Sexual violence 

The absolute prohibition of sexual violence has been progressively incorporated in IHL and IHRL. Rape and 

other forms of sexual violence committed in the context of an armed conflict constitute violations under 

IHL. Rape and other forms of sexual violence are prohibited under treaty law and customary law applicable 

in both international and non-international armed conflict.4001Under IHRL, some forms of sexual violence, 

such as rape, forced sterilisation or the trafficking in human beings, have been incorporated in the notion 

of ill-treatment. Furthermore, human rights monitoring bodies have recognised certain forms of sexual 

violence as slavery, i.e. sexual slavery.401 A number of specific human rights instruments that prohibit all 

forms of sexual violence and demanding State action have been adopted in this regard.402 IHL and ICL have 

recognised that sexual violence when used systematically amount to a method of warfare, aimed at 

destroying social fabric.403 Certain people may be more vulnerable to sexual violence than others, 

including internally displaced, women, children detainees, those associated with belligerent parties, or 

those belonging to a specific ethnic group. 

The difficult humanitarian situation faced by women and girl victims of rape has led some to advocate for 

the recognition of ǘƘŜ ΨǊƛƎƘǘ ǘƻ ŀōƻǊǘƛƻƴΩ under either IHL or human rights law.404 According to this 

                                                           
396 L/w/Σ Ψ±ǳƭƴŜǊŀōƛƭƛǘƛŜǎ ƛƴ !ǊƳŜŘ /ƻƴŦƭƛŎǘǎΥ {ŜƭŜŎǘŜŘ LǎǎǳŜǎΩΣ мпǘƘ .ǊǳƎŜǎ ŎƻƭƭƻǉǳƛǳƳΣ мт-18 October 2013 (Bruges, 
October 2013) available at <https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf> 
accessed 30 June 2015, 49. 
397 Art. 24 GC I Article 24; Art. 8 (c) and 15 AP I. 
398L/w/Σ ΨIŜŀƭǘƘ /ŀǊŜ ƛƴ 5ŀƴƎŜǊ /ŀƳǇŀƛƎƴΩ ғƘǘǘǇΥκκǿǿǿΦƛŎǊŎΦƻǊƎκŜƴƎκǿƘŀǘ-we-do/safeguardinghealth-
care/index.jsp?cpn=hcid> 
399 Art. 22 GC I; Art. 13 AP I; Art. 11 APII.  
400 Art. 75(2) AP I; Art. 4(2) APII.  
401 UN Economic and Social Committee, Report of the Special Rapporteur on contemporary forms of slavery: 
systematic rape, sexual slavery and slavery-like practices during armed conflict, Jay J. McDougall, UN doc. 
E/CN.4/Sub.2/1998/13, <http://daccess-dds-
ny.un.org/doc/UNDOC/GEN/G98/128/81/PDF/G9812881.pdf?OpenElement> 
402 There are mention to sexual violence in the Convention on the Elimination of All Forms of Discrimination against 
Women (1979); Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against 
Women (1994), the Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa 
(2003). 
403 L/w/Σ Ψ±ǳƭƴŜǊŀōƛƭƛǘƛŜǎ ƛƴ !ǊƳŜŘ /ƻƴŦƭƛŎǘǎΥ {ŜƭŜŎǘŜŘ LǎǎǳŜǎΩΣ мпǘƘ .ǊǳƎŜǎ ŎƻƭƭƻǉǳƛǳƳΣ мт-18 October 2013 (Bruges, 
October 2013) available at <https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf> 
accessed 30 June 2015, 63-54. See Prosecutor v. Jean-Paul Akayesu (Judgment) ICTR Case ICTR-96-4-T (2 September 
1998) <http://www.unictr.org/sites/unictr.org/files/case-documents/ictr-96-4/trial-judgements/en/980902.pdf>. 
404 {ŜŜ DƭƻǊƛŀ DŀƎƎƛƻƭƛΣ ΨLǎ ǘƘŜǊŜ ŀ ϦǊƛƎƘǘ ǘƻ ŀōƻǊǘƛƻƴϦ ŦƻǊ ǿƻƳŜƴ ŀƴŘ ƎƛǊƭǎ ǿƘƻ ōŜŎome pregnant as a result of rape? 
! ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŜƎŀƭ ƛǎǎǳŜΩ όмпǘƘ .ǊǳƎŜǎ ŎƻƭƭƻǉǳƛǳƳΣ .ǊǳƎŜǎΣ hŎǘƻōŜǊ нлмоύ 
<https://www.icrc.org/eng/assets/files/2013/abortion-sexual-violence-bruges-10-2013-2.pdf> accessed 30 June 

http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G98/128/81/PDF/G9812881.pdf?OpenElement
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G98/128/81/PDF/G9812881.pdf?OpenElement
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ŀǎǎǳƳǇǘƛƻƴ ƛƴ ǎǳǇǇƻǊǘ ƻŦ ǘƘŜ ŜǎǘŀōƭƛǎƘƳŜƴǘ ƻŦ ŀ ΨǊƛƎƘǘ ǘƻ ŀōƻǊǘƛƻƴΩΣ ǘƘŜ denial of abortion in a situation 

that is life threatening or causing unbearable suffering to a victim of armed conflict may contravene 

Common Article 3. ¢ƘŜ ǊŜŎƻƎƴƛǘƛƻƴ ƻŦ ŀ ΨǊƛƎƘǘ ƻŦ ŀōƻǊǘƛƻƴΩ ǿƻǳƭŘ Ŝƴǘŀƛƭ ŀƴ ƻōƭƛƎŀǘƛƻƴ ŦƻǊ ǘƘŜ ǇŀǊǘƛŜǎ ǘƻ 

provide health care and the assistance required by their condition, and therefore to provide guarantees 

for safe abortion.405 For instance Article 16 D/ L± ǎǇŜŎƛŦƛŜǎ ǘƘŀǘ ΨǘƘŜ ǿƻǳƴŘŜŘ ŀƴŘ ǎƛŎƪ ώΧϐ ŀƴŘ ŜȄǇŜŎǘŀƴǘ 

mothers, shall be the object of particular protection and respectΩΦ406  

IHL treaties do not genŜǊŀƭƭȅ ǇǊƻǾƛŘŜ ŦƻǊ ŀƴ ŜȄǇƭƛŎƛǘ ΨǊƛƎƘǘ ǘƻ ŀōƻǊǘƛƻƴΩ ǿƛǘƘ ǘƘŜ ŜȄŎŜǇǘƛƻƴ ƻŦ ǘƘŜ нлло 

Protocol to the African Charter on Human and tŜƻǇƭŜǎΩ wƛƎƘǘǎ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ Women in Africa which, in 

Article 14 explicitly provides for a duty for States to take all appropriate measures to authorise medical 

abortions in some specific casesΣ Ψwhere the continued pregnancy endangers the mental and physical 

health of the mother or the life of the mother or the foetusΩ.407 There is no consensus on whether denying 

abortion to a rape victim when there is medical need does also amount to a form of cruel, inhuman or 

degrading treatment.408 TƘŜǊŜ ƛǎ ōƛƴŘƛƴƎ ŎŀǎŜ ƭŀǿ ŀƴŘ ƴƻƴπōƛƴŘƛƴƎ ƘǳƳŀƴ ǊƛƎƘǘǎ ǇǊŀŎǘƛŎŜ indicating that 

the denial of access to abortion for women impregnated by rape may amount to inhuman or degrading 

treatment.409  

With regards to international missions and operations, the adoption of Security Council Resolution 1325 

in 2000 marked a milestone in placing the issue of conflict-related sexual violence on the United Nations 

peace and security agenda which will be subsequently recalled.410 The protection from sexual violence has 

also been an object of concern with regard to peacekeeping operations in particular, as reflected in a 

                                                           
2015. See The NGO Global Justice Centre όDW/ύ ƛƴǘŜǊǇǊŜǘǎ LI[ ŀǎ ǇǊƻǾƛŘƛƴƎ ŀ ΨǊƛƎƘǘ ǘƻ ŀōƻǊǘƛƻƴΩ ŀƴŘ Ƙŀǎ ƛƴƛǘƛŀǘŜŘ ŀ 
ŀŘǾƻŎŀŎȅ ŎŀƳǇŀƛƎƴ ƻƴ ǘƘƛǎ ƛǎǎǳŜΦ Dƭƻōŀƭ WǳǎǘƛŎŜ /ŜƴǘŜǊΣ Ψ¢ƘŜ wƛƎƘǘ ǘƻ ŀƴ !ōƻǊǘƛƻƴ ŦƻǊ DƛǊƭǎ ŀƴŘ ²ƻƳŜƴ wŀǇŜŘ ƛƴ 
!ǊƳŜŘ /ƻƴŦƭƛŎǘΥ {ǘŀǘŜǎΩ ǇƻǎƛǘƛǾŜ ƻōƭƛƎŀǘƛƻƴǎ ǘƻ ǇǊƻǾƛŘŜ ƴƻƴ-discriminatory medical care under the Geneva 
/ƻƴǾŜƴǘƛƻƴǎΩ όWŀƴǳŀǊȅ нлммύ 
<http://globaljusticecenter.net/index.php?option=com_mtree&task=att_download&link_id=2&cf_id=34>.  
405 Art. 12 and 15 GC I; Art. 12 and 18 GC II; Art. 16 GC IV. 
406 !ǊǘΦ у !t L ŘŜŦƛƴŜǎ ΨǿƻǳƴŘŜŘ ŀƴŘ ǎƛŎƪΩ ŀǎ ΨǇŜǊǎƻƴǎΣ ǿƘŜǘƘŜǊ ƳƛƭƛǘŀǊȅ ƻǊ ŎƛǾƛƭƛŀƴΣ ǿƘƻΣ ōŜŎŀǳǎŜ ƻŦ ǘǊŀǳƳŀΣ ŘƛǎŜŀǎŜ 
or other physical or mental disorder or disability, are in need of medical assistance or care and who refrain from any 
act of hostility. ThesŜ ǘŜǊƳǎ ŀƭǎƻ ŎƻǾŜǊ ƳŀǘŜǊƴƛǘȅ ŎŀǎŜǎΣ ώΧϐ ǇŜǊǎƻƴǎ ǿƘƻ Ƴŀȅ ōŜ ƛƴ ƴŜŜŘ ƻŦ ƛƳƳŜŘƛŀǘŜ ƳŜŘƛŎŀƭ 
ŀǎǎƛǎǘŀƴŎŜ ƻǊ ŎŀǊŜΣ ǎǳŎƘ ŀǎ ώΧϐ ŜȄǇŜŎǘŀƴǘ ƳƻǘƘŜǊǎΩΦ 
407 !ǊǘΦ мп tǊƻǘƻŎƻƭ ǘƻ ǘƘŜ !ŦǊƛŎŀƴ /ƘŀǊǘŜǊ ƻƴ IǳƳŀƴ ŀƴŘ tŜƻǇƭŜǎΩ wƛƎƘǘǎ ƻƴ ǘƘŜ wƛƎƘǘǎ ƻŦ ²ƻƳŜƴ ƛƴ !ŦǊƛŎŀ όнллоύ 
408 See ƛƴǘŜǊ ŀƭƛŀ bƻǊǿŜƎƛŀƴ !ƎŜƴŎȅ ŦƻǊ 5ŜǾŜƭƻǇƳŜƴǘ /ƻƻǇŜǊŀǘƛƻƴΣ Ψ{ŜȄǳŀƭ ±ƛƻƭŜƴŎŜ ƛƴ /ƻƴŦƭƛŎǘ ŀƴŘ ǘƘŜ wƻƭŜ ƻŦ ǘƘŜ 
IŜŀƭǘƘ {ŜŎǘƻǊΩ όнлммύ bhw!5 {ŎƻǇƛƴƎ tŀǇŜǊ ƴϲнм ғhttps://www.icrc.org/eng/assets/files/2013/abortion-sexual-
violence-bruges-10-2013-2.pdf> 12. 
409 See inter alia P. and S. v. Poland, Application no. 57375/08, Judgement, European Court of Human Rights (30 
October 2012) < http://hudoc.echr.coe.int/eng?i=001-114098#{"itemid":["001-114098"]}> accessed 30 June 2015, 
ǇŀǊŀǎΦ мртπмсфΤ ¦b IǳƳŀƴ wƛƎƘǘǎ /ƻǳƴŎƛƭΣ wŜǇƻǊǘ ƻŦ ǘƘŜ {ǇŜŎƛŀƭ wŀǇǇƻǊǘŜǳǊ ƻƴ ǘƻǊǘǳǊŜ ŀƴŘ ƻǘƘŜǊ ŎǊǳŜƭΣ ƛƴƘǳƳŀƴ ƻǊ 
degrading treatment or punishment, Juan E. Méndez, UN doc. A/HRC/22/53 
<http://www .ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A.HRC.22.53_English.pdf> 
410 United Nations Security Council, Resolution 1325, UN doc. S/RES/1325 (2000) 
<http://www.un.org/womenwatch/osagi/pdf/res1325.pdf>; United Nations Security Council, Resolution 1820, UN 
doc. S/RES/1820 (2008) <http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-
CF6E4FF96FF9%7D/CAC%20S%20RES%201820.pdf>. 

http://globaljusticecenter.net/index.php?option=com_mtree&task=att_download&link_id=2&cf_id=34
https://www.icrc.org/eng/assets/files/2013/abortion-sexual-violence-bruges-10-2013-2.pdf
https://www.icrc.org/eng/assets/files/2013/abortion-sexual-violence-bruges-10-2013-2.pdf
http://www.un.org/womenwatch/osagi/pdf/res1325.pdf
http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/CAC%20S%20RES%201820.pdf
http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/CAC%20S%20RES%201820.pdf
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number of guidelines, strategies and training programmes to increase capacity of peacekeeping personnel 

to prevent and react to conflict-related sexual violence.411  

The Council of the EU has adopted new Guidelines on violence against women and the fight against all 

forms of discrimination against women,412 ΨǿƘƛŎƘ ǇǊƻǾƛŘŜ ŀ ŦǊŀƳŜǿƻǊƪ ŦƻǊ ǘƘŜ ŀŎǘƛƻƴǎ ǳƴŘŜǊǘŀƪŜƴ ōȅ ǘƘŜ 

diplomatic network of the EU ŀƴŘ ǘƘŜ aŜƳōŜǊ {ǘŀǘŜǎΩ ŜƴŎƻǳǊŀƎƛƴƎ ŜŦŦƻǊǘǎ ǘƻ ŦƛƎƘǘ ŀƎŀƛƴǎǘ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ 

against women in legislation and in practice, and has committed to contribute to the implementation of 

UN Security Council Resolution 1325 through the EU Comprehensive Approach on the implementation of 

UNSC Resolutions 1325 and 1820,413 which was adopted on 2008 in response to assessed shortcomings of 

the previous EU policy.414 This EU Strategy aims at improving exchange of practices among the various EU 

members and also with non-EU countries. It also contains a pledge by the EU to adopt a tripartite approach 

based on: a) policy dialogue: integration of women, peace and security issues; b) gender mainstreaming: 

above all in crisis management and long-term development strategies; c) specific activities to protect, 

support and empower women. In addition, on 1 February 2012, the European Commission, the United 

Nations Entity for Gender Equality and the Empowerment of Women (UN Women) and the United Nations 

Development Program (UNDP) announced the start of a multi-country ƛƴƛǘƛŀǘƛǾŜ ǘƻ ŜƴƘŀƴŎŜ ǿƻƳŜƴΩǎ 

participation in peace-building and post-conflict planning and economic recovery. In addition the EU has 

developed a comprehensive approach towards integrating gender aspects into CSDP encompassing 

foreign policy instruments such as diplomacy and CSDP as well as development and humanitarian 

assistance. Within some CSDP Missions and operations, the EU has integrated its commitment to fight 

against impunity and sexual violence.415The integration of the gender component into CSDP operations 

will be the object of a next FRAME report.416 

                                                           
411 /ƻǊŘǳƭŀ {ǘŜƛƴƪƻƎƭŜǊΣ Ψ/ƻƴŦƭƛŎǘ-ǊŜƭŀǘŜŘ ǎŜȄǳŀƭ ǾƛƻƭŜƴŎŜ ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǇŜŀŎŜ ƻǇŜǊŀǘƛƻƴǎΩ όaŀǎǘŜǊ ǘƘŜǎƛǎΣ 
European Inter-University Centre for Human Rights and Democratisation, 2013), 64-тфΣ ¦b ²ha9bΣ Ψ!ŘŘǊŜǎǎƛƴƎ 
Conflict-Related Sexual Violence τ !ƴ !ƴŀƭȅǘƛŎŀƭ LƴǾŜƴǘƻǊȅ ƻŦ tŜŀŎŜƪŜŜǇƛƴƎ tǊŀŎǘƛŎŜΩ όWǳƴŜ нлмлύ 
<http://www.unwomen.org/~/media/headquarters/media/publications/unifem/analyticalinventoryofpeacekeepin
gpracticeonli.pdf>. 
412 See at <http://w ww.consilium.europa.eu/uedocs/cmsupload/16173cor.en08.pdf> accessed 15 September 2015. 
413 Council of the European Union, Comprehensive approach to the EU implementation of the United Nations 
Security Council Resolutions 1325 and 1820 on women, peace and security (1 December 2008) 15671/1/08 REV 1 
<http://www.consilium.europa.eu/ueDocs/cms_Data/docs/hr/news187.pdf>  accessed 20 May 2014.  
414A study prepared for the Slovenian EU Council Presidency, co-financed by Austria, dealt with the EU strategy on 
women in armed conflicts: Enhancing the EU Response to Women and Armed Conflict with particular Reference to 
Development Policy. The findings of this study revealed some shortcomings such as an insufficient appreciation of 
the complexity of this issue and a lack of clear indicators for the coherent supervision of European strategies. See 
!ƴŘǊŜǿ {ƘŜǊǊƛŦŦ ŀƴŘ YŀǊŜƴ .ŀǊƴŜǎΣ Ψ9ƴƘŀƴŎƛƴƎ ǘƘŜ 9¦ wŜǎǇƻƴǎŜ ǘƻ ²ƻƳŀƴ ŀƴŘ !ǊƳŜŘ /ƻƴŦƭƛŎǘ ǿƛǘƘ Ǉarticular 
ǊŜŦŜǊŜƴŎŜ ǘƻ ŘŜǾŜƭƻǇƳŜƴǘ ǇƻƭƛŎȅ {ǘǳŘȅ ŦƻǊ ǘƘŜ {ƭƻǾŜƴƛŀƴ 9¦ tǊŜǎƛŘŜƴŎȅΩΣ 5ƛǎŎǳǎǎƛƻƴ tŀǇŜǊ bƻΦ уп ό!ǇǊƛƭ нллуύ 
<http://www.europarl.europa.eu/document/activities/cont/200805/20080507ATT28495/20080507ATT28495EN.p
df> accessed 20 May 2014. 
415 {ŜŜ [ƻǳƛǎŜ hƭǎǎƻƴ ŀƴŘ YŀǊƛƴ {ǳƴŘǎǘǊǀƳΣ Ψ9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΩǎ DŜƴŘŜǊ tƻƭƛŎȅ ŦƻǊ /{5t aƛǎǎƛƻƴǎΥ /ƻƴǘŜƴǘǎ ŀƴŘ DŀǇǎΥ 
!ƴ ŀǎǎŜǎǎƳŜƴǘ ƻŦ ŜȄƛǎǘƛƴƎ ǇƻƭƛŎȅ ƻƴ Ψ²ƻƳŜƴΣ ǇŜŀŎŜ ŀƴŘ ǎŜŎǳǊƛǘȅΩ ǿƛǘƘ ŜȄŀƳǇƭŜǎ ŦǊƻƳ 9¦th[ /htt{Σ 9¦aa DŜƻǊƎƛŀΣ 
9¦[9· YƻǎƻǾƻ ŀƴŘ 9¦th[ w5 /ƻƴƎƻΩ όCƻƭƪŜ .ŜǊƴŀŘƻǘǘŜ !ŎŀŘŜƳȅ нлмнύ 
<https://www.fba.se/PageFiles/17331/Policy%20review%20of%20resolution%201325%20in%20CSDP%20final%20
%283%29.pdf>. 
416 It will be examined as part of the content of D 10.3 according to the terms of reference of the report description. 

http://www.unwomen.org/~/media/headquarters/media/publications/unifem/analyticalinventoryofpeacekeepingpracticeonli.pdf
http://www.unwomen.org/~/media/headquarters/media/publications/unifem/analyticalinventoryofpeacekeepingpracticeonli.pdf
http://www.consilium.europa.eu/uedocs/cmsupload/16173cor.en08.pdf
http://www.consilium.europa.eu/ueDocs/cms_Data/docs/hr/news187.pdf
http://www.europarl.europa.eu/document/activities/cont/200805/20080507ATT28495/20080507ATT28495EN.pdf
http://www.europarl.europa.eu/document/activities/cont/200805/20080507ATT28495/20080507ATT28495EN.pdf
https://www.fba.se/PageFiles/17331/Policy%20review%20of%20resolution%201325%20in%20CSDP%20final%20%283%29.pdf
https://www.fba.se/PageFiles/17331/Policy%20review%20of%20resolution%201325%20in%20CSDP%20final%20%283%29.pdf
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d)  Recruitment and other association of children with armed forces 

or armed groups  

The interaction between IHL and IHRL with regards to protection of children in armed conflicts is less 

contentious, as provisions related to recruitment of children in armed conflict from both bodies of law 

use a similar wording. The set of norms dealing with this matter has even been considered as being of 

such a hybrid nature that is difficult to discern whether they fall within the scope of IHL or IHRL.417 The 

Fourth Geneva Conventions and the 1977 Additional Protocols set prohibitions for the recruitment of 

children or any other kind of association with armed forces and obligations for the belligerent parties to 

protect them from recruitment.418 IHL protection is further reinforced by provisions under IHRL419 and ICL. 

!ǊǘƛŎƭŜ оу ƻŦ ǘƘŜ /w/ ǇǊƻǾƛŘŜǎ ǘƘŀǘ {ǘŀǘŜǎ ǇŀǊǘƛŜǎ ΨǎƘŀƭƭ ǘŀƪŜ ŀƭƭ feasible measures to ensure that persons 

ǿƘƻ ƘŀǾŜ ƴƻǘ ŀǘǘŀƛƴŜŘ ǘƘŜ ŀƎŜ ƻŦ ŦƛŦǘŜŜƴ ȅŜŀǊǎ Řƻ ƴƻǘ ǘŀƪŜ ŀ ŘƛǊŜŎǘ ǇŀǊǘ ƛƴ ƘƻǎǘƛƭƛǘƛŜǎΩ ŀƴŘ ΨǎƘŀƭƭ ǊŜŦǊŀƛƴ 

ŦǊƻƳ ǊŜŎǊǳƛǘƛƴƎ ŀƴȅ ǇŜǊǎƻƴ ǿƘƻ Ƙŀǎ ƴƻǘ ŀǘǘŀƛƴŜŘ ǘƘŜ ŀƎŜ ƻŦ ŦƛŦǘŜŜƴ ȅŜŀǊǎ ƛƴǘƻ ǘƘŜƛǊ ŀǊƳŜŘ ŦƻǊŎŜǎΦΩ ¢ƘŜ 

1999 ILO Convention 182 Concerning the Prohibition and Immediate Action for the Elimination of the 

Worst Forms of Child Labour also contains some related provisions.420 

With regards to international missions and operations, both the UN and EU have increasingly put efforts 

towards the fight against the use of children in armed conflicts. The Security Council has addressed this 

issue since 1999 and the protection of children in conflict has been included in the mandates of 

peacekeeping operations.421   

The EU, similarly to the UN, is focusing its attention on the issue of children affected by armed conflict. 

The issue is one of the top human rights priorities of the EU as stated in the 2012 Strategic Framework 

and Action Plan on Human Rights and Democracy.422 Specific guidelines on children in armed conflict were 

developed by the EU in 2003 and revised in 2008, which address the needs of children in armed conflict 

but also highlight the ongoing impunity of the crimes committed against them.423 The EU has also 

                                                           
417 L/w/Σ Ψ±ǳƭƴŜǊŀōƛƭƛǘƛŜǎ ƛƴ !ǊƳŜŘ /ƻƴŦƭƛŎǘǎΥ {ŜƭŜŎǘŜŘ LǎǎǳŜǎΩΣ мпǘƘ .ǊǳƎŜǎ ŎƻƭƭƻǉǳƛǳƳΣ мт-18 October 2013 (Bruges, 
October 2013) available at <https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf> 
accessed 30 June 2015, 103-104. 
418 Arts. 50 and 51 GC IV; Art. 77(2) API, 4(3) AP II. 
419 Art. 38 CRC. 
7 Arts. 1, 2 and 3(a), ILO Convention 182 Concerning the Prohibition and Immediate Action for the Elimination of the 
Worst Forms of Child Labour, (1999) Articles 1, 2 and 3, Optional Protocol to the Convention on the Rights of the 
Child on the Involvement of Children in Armed Conflict, (2000);  
420 Arts. 1, 2 and 3(a) of the ILO Convention 182 Concerning the Prohibition and Immediate Action for the Elimination 
of the Worst Forms of Child Labour. 
421UN Security Council, Resolution 1261, UN Doc. S/RES/1261 (1999) 
<http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1261%281999%29>; see UN Department of 
Peacekeeping Operations, 2014 Review Child Protection in United Nations Peacekeeping 
<http://www.un.org/en/peacekeeping/documents/150209cpnewsletterchanges.pdf> accessed 30 April 2015. 
422 Council of the European Union, EU Strategic Framework and Action Plan on Human Rights and Democracy (2012) 
<http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/131181.pdf> accessed 20 April 
2014. 
423 Council of the European Union, EU Guidelines on Children and Armed Conflict (2003), Doc. 15634/03 
<http://www.consilium.europa.eu/uedocs/cmsUpload/GuidelinesChildren.pdf> accessed 30 May 2014; revised  EU 
Guidelines on Children and Armed Conflict (2008) Doc. 1019/08 at 
<http://consilium.europa.eu/uedocs/cmsUpload/10019.en08.pdf> accessed 30 May 2014. 

http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1261%281999%29
http://www.un.org/en/peacekeeping/documents/150209cpnewsletterchanges.pdf
http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/131181.pdf
http://consilium.europa.eu/uedocs/cmsUpload/10019.en08.pdf
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developed an implementation strategy for those guidelines.424The member States of the EU and the EU 

itself, are significant donors towards assistance programmes for children affected by armed conflict. This 

child-focused policy is also provided through crisis management initiatives of the EU and in the EU 

Common Security and Defense Policy (CSDP) operations, where a Checklist for the integration of the 

protection in children affected by armed conflict is incorporated.425 A minimum standards pre-

deployment training program on child protection, gender and human rights for CSDP staff has been 

devised by the EU in collaboration with Save the Children. 

It should be stressed the focus on CSDP missions and operations in the EU Guidelines on children and 

armed conflict426 iƴ ƻǊŘŜǊ ǘƻ ΨƛƴŦƭǳŜƴŎŜ ǘƘƛǊŘ ǇŀǊǘƛŜǎ ŀƴŘ ƴƻƴ ǎǘŀǘŜ ŀŎǘƻǊǎ ǘƻ ƛƳǇƭŜƳŜƴǘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŀƴŘ 

ǊŜƎƛƻƴŀƭ ƘǳƳŀƴ ǊƛƎƘǘǎ ƴƻǊƳǎ ώΧϐ ŀǎ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ώΧϐ ŀƴŘ ǘƻ ǘŀƪŜ ŜŦŦŜŎǘƛǾŜ ƳŜŀǎǳǊŜǎ ώΧϐ 

ǘƻ ŜƴŘ ǘƘŜ ǳǎŜ ƻŦ ŎƘƛƭŘǊŜƴ ƛƴ ŀǊƳŜŘ ŦƻǊŎŜǎ ŀƴŘ ŀǊƳŜŘ ƎǊƻǳǇǎΩΦ427 

E. Conclusion  
An effective convergence between IHRL and IHL can be further developed to extend human rights 

protection to the victims of conflict and crisis with a special focus on vulnerable groups. This convergence 

can be materialized through the incorporation of human rights in the existing legal frameworks applicable 

to situations of armed conflict, and also by developing human rights law itself to incorporate explicit 

provisions on the interpretation and application of human rights in situations of conflict and violent crisis  

The incorporation of human rights concerns the legal framework governing all questions of armed 

conflicts in their various forms, which is constituted at its core by international humanitarian law, and 

where human rights law is applied in a complementary or cumulative fashion while providing at the same 

time a foundational normative value and an operational guidance. This approach goes beyond reconciling 

norms of IHRL and IHL in so far as human rights are the underlying values of the norms regulating armed 

conflict, thus aimed at ensuring the highest possible level of protection. This was the viewpoint advocated 

in the UN Declaration of Minimum Standards in 1990 which formulated a set of principles applicable in all 

situations, including internal violence, disturbances, tensions and public emergency, and which cannot be 

derogated under any circumstances. Nevertheless, this Declaration has no legally binding effect.  

                                                           
424 Council of the European Union, Revised Implementation Strategy of EU Guidelines on Children and Armed 
Conflict, (2010) Doc. 17488/10 at 
<http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2017488%202010%20INIT> accessed 30 May 2014. 
425 Council of the European Union, Checklist for the Integration of the Protection of Children Affected by Armed 
Conflict into ESDP Operations (2006) Doc. 9767/03 
<http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%209767%202006%20INIT> accessed 20 May 2014; the 
Checklist has been revised in 2008, see Doc. 9822/08 at 
<http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%209822%202008%20INIT> accessed 30 May 2014. 
426 http://eeas.europa.eu/human_rights/child/ac/docs/eu_guidelines_children_armed_conflict_en.pdf 
427 Council of the European Union, EU Guidelines on Children and Armed Conflict (2008) Doc. 1019/08 
<http://eeas.europa.eu/human_rights/child/ac/docs/eu_guidelines_children_armed_conflict_en.pdfZ> 3, para. 7; 
Council of the European Union, Checklist for the Integration of the Protection of Children affected by Armed Conflict 
into ESDP Operations (2008) Doc. 9822/08 
<http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%209822%202008%20INIT> accessed 30 April 2015. 

http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2017488%202010%20INIT
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%209767%202006%20INIT
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%209822%202008%20INIT
http://eeas.europa.eu/human_rights/child/ac/docs/eu_guidelines_children_armed_conflict_en.pdfZ
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With regards to favouring human rights taking on a greater meaning in conflict situations, this conception 

requires the development of human rights law rather than IHL, to incorporate specific provisions on the 

interpretation and application of human rights in situation of violent instability, whether armed conflict 

ƻǊ  ŀ ǎǘŀǘŜ ƻŦ ΨŜƳŜǊƎŜƴŎȅΩΦ {ǳŎƘ ǇǊƻǾƛǎƛƻƴǎ Ƴŀȅ ǊŜŦŜǊ ǘƻ LI[ ƻǊ Ǝƻ ƳǳŎƘ ŦǳǊǘƘŜǊ ƛƴ ǘƘŜƛǊ ǊŜǉǳƛǊŜƳŜƴǘǎ ǘƻ 

apply the same standards of human rights to those affected by conflict. One example of such a 

development is the UN Convention in the Rights of the Child (CRC) of 1989 and its Optional Protocol 

relating to armed conflict. The CRC is one of the only human rights treaties instruments that formally 

recognises a complementarity between human rights and IHL. It makes explicit reference to IHL, 

specifically to the provisions contained in Additional Protocol I stating that children are exempt from 

involvement in combat up to the age of 14 years. Additionally the Optional Protocol to the CRC, ratified 

in 2000, called on States parties to take up all feasible measures to ensure that member of their armed 

forces below the age of 18 do not take part in hostilities and similarly they are not subject to compulsory 

recruitment. It is also worth noting that the CRC cross-references to IHL implies that parties to the 

CƻƴǾŜƴǘƛƻƴ ŀƎǊŜŜ ǘƻ ōŜ ƘŜƭŘ ŀŎŎƻǳƴǘŀōƭŜ ŦƻǊ ŎŜǊǘŀƛƴ LI[ ǇǊƻǾƛǎƛƻƴǎ ǘƘǊƻǳƎƘ ǘƘŜ ǘǊŜŀǘȅΩǎ ŜƴŦƻǊŎŜƳŜƴǘ 

mechanism. Thus, the 2000 Optional Protocol recognises that humanitarian law may not in itself remove 

the need for an explicit articulation on how human rights are to be applied in conflict. The CRC adapts the 

provisions adapts its human rights provisions to situations of conflict so that both the rights of the child 

and the duties of the relevant parties in these context are clearly stated. The CRC and it Optional Protocol 

are to be considered unique instruments in guaranteeing human rights in conflicts.  

In the lights of some decisions of the ECtHR, with direct implications for EU Member States, the Court 

takes account of the particularities of armed conflict when interpreting the Convention. However the 

Court has not been willing to engage and provide more guidance on how IHL may affect IHRL in conflict 

situations. At least the Court has acknowledged, in general terms, the need for interpretation of the ECHR 

in the light of other fields of international law, including IHL.  

From the analysis of jurisprudence and decisions of human rights monitoring bodies it follows that an 

effective convergence between IHL and IHRL, in particular with regards to NIACs, can provide an 

appropriate legal basis to extend the applicability of IHRL to non-state actors. The prohibition of certain 

acts such as genocide under IHRL does not requires the perpetrator to be a State official of an individual 

acting in another official capacity such as the definition of torture. In any event, only the members of non-

state groups might be held individually responsible under ICL. Nonetheless, this area of convergence 

between IHL and IHRL can be further developed to extend human rights compliance to non-state actors. 

The UN practice, as well as that of other international and regional organisations, including the EU, shows 

that efforts are increasingly being made to armed groups accountable for violations of international 

norms. The UN Secretary General has highlighted the importance of enhancing compliance with IHL by 

non-state armed groups and the corresponding need for humanitarian actors to engage with such process, 

and the need for States to avoid promulgating policies that inhibit engagement with those groups that 

have effective control over part of the territory. A certain degree of engagement between humanitarian 

actors and armed groups is not only crucial to ensure compliance with IHL but to secure access to people 

in need of humanitarian assistance.  
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As for international organisations directly involved in armed conflict, there is no clear practice as regards 

the applicability of IHL and IHRL. International Organisations are not parties to the relevant treaties as a 

general rule, but at least their Member States and/or contributing countries are, although argueably, 

bound to international customary law. The upcoming report in the series FRAME 10.3 will address legal 

and policy issues of the EU in the ambit of CSDP, including crisis management operations and missions, to 

identify the sources of IHL obligations of the EU and its Member States.  
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III.  The interplay between IHRL, IHL and the legal regime for 

humanitarian assistance  

A. Introduction  

Humanitarian action refers to diverse operations to provide aid to victims of armed conflict and disasters, 

with the aim of alleviating their suffering, ensuring their livelihood, protecting their fundamental rights 

and defending their dignity and, sometimes, slowing the whole process of socio-economic disintegration 

of the community and preparing for natural disasters. Humanitarian aid may be provided by national or 

international actors. This second case has a subsidiary character regarding the responsibility of the 

ǎƻǾŜǊŜƛƎƴ {ǘŀǘŜΩǎ ŀǎǎƛǎǘŀƴŎŜ ǘƻ ƛǘǎ ƻǿn population, and in priƴŎƛǇƭŜ ƛǎ ŘƻƴŜ ǿƛǘƘ ǘƘŜ {ǘŀǘŜΩǎ approval and 

upon request, although from the 1990s onwards, international practice has on exception ignored these 

requirements.428 

It is difficult to provide a precise definition of humanitarian action. There is no clear consensus among the 

authors and organisations on its meaning and scope, which has to do with the complexity and multiplicity 

of contexts, activities, actors and objectives involved.429 The frequent colloquial use of different terms 

with excessively broad and imprecise meaning adds to this lack of clarity. The concepts of humanitarian 

action and humanitarian aid are often used interchangeable, and at the same time the latter is taken as 

equivalent to emergency aid or even to humanitarian relief.  

The notion of relief is understood as aid to assist those who suffer a disaster or other hazard. However, it 

is an act that is not necessarily guided by the same ethical principles and operational characteristics as the 

humanitarian action (humanity, neutrality, etc.). Indeed, relief may involve partisan support, such as 

assistance provided by an army exclusively to its side.430  

Emergency relief aid is provided with a sense of urgency to victims of disasters, triggered by natural 

disasters or armed conflicts. It is an aid consisting of the free provision of goods and services essential for 

immediate survival (water, food, shelter, medicines and health care). This type of intervention is usually 

very time limited, usually up to six or, at most, twelve months time frame. 

Humanitarian aid, as defined by various agencies, covers a slightly broader field and: it includes not only 

the aforementioned emergency aid, but also aid in the form of extended operations to support refugees 

and IDPs.431 These operations, such as those initiated by the World Food Programme (WFP) in 1989, began 

after emergency assistance ran for over 12 months, in order to provide assistance to groups, who 

sometimes needed it for an extended timeframe.432 In addition, although not always the case in practice, 

                                                           
428 It was common practice in conflicts such as those in Ethiopia, Sudan, Iraq and the former Yugoslavia to provide 
ŀƛŘ ǘƻ ōŜ ŘŜƭƛǾŜǊŜŘ ŎƭŀƴŘŜǎǘƛƴŜƭȅ ǘƻ ǘƘŜ ǾƛŎǘƛƳǎ ƻŦ ŎƻƴŦƭƛŎǘǎ ōȅ ƘǳƳŀƴƛǘŀǊƛŀƴ ƻǊƎŀƴƛȊŀǘƛƻƴǎΦ wǳǘƘ !ōǊƛƭ {ǘƻŦŦŜƭǎΣ Ψ[ŜƎŀƭ 
regulation of humanitaǊƛŀƴ ŀǎǎƛǎǘŀƴŎŜ ƛƴ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘΥ !ŎƘƛŜǾŜƳŜƴǘǎ ŀƴŘ ƎŀǇǎΩ ƛƴ όнллпύ усόурр) IRRC  
<https://www.icrc.org/eng/assets/files/other/irrc_855_stoffels.pdf>, accessed 15 September 2015, 536. 
429 Wƻŀƴŀ !ōǊƛǎƪŜǘŀ ŀƴŘ YŀǊƭƻǎ tŞǊŜȊ ŘŜ !ǊƳƛƷƻ Ψ!ŎŎƛƽƴ ƘǳƳŀƴƛǘŀǊƛŀΥ ŎƻƴŎŜǇǘƻ ȅ ŜǾƻƭǳŎƛƽƴΩ ό5ƛŎŎƛƻƴŀǊƛƻ ŘŜ !ŎŎƛƽƴ 
Humanitaria y Cooperación al Desarrollo) <http://www.dicc.hegoa.ehu.es/listar/mostrar/1> accessed 20 April 2015. 
430 Ibid. 
431 Ibid. 
432 John Borton, Nigel Nicholds and Sanjay Dhiri, NGOs and Relief Operations: Trends and Policy Implications 
(Overseas Development Institute 1994) 5. 

https://www.icrc.org/eng/assets/files/other/irrc_855_stoffels.pdf
http://www.dicc.hegoa.ehu.es/listar/mostrar/1
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many organisations consider that assistance is not limited to ensuring the immediate survival of those 

impacted and in need of aid, but to further help to stop the breakdown of the economic and social fabric, 

and to lay the foundations for rehabilitation and future development. For this purpose, assistance usually 

includes some activities towards post-disaster rehabilitation in the short term and to prepare for possible 

future disasters. 

In sum, humanitarian action can take many forms and has been conceived in many different ways over 

time. As enshrined in UNGA Resolution 46/182 (1991), it is associated with a set of core principles:433 

humanity (the provision of humanitarian assistance wherever needed and in a manner that respects the 

dignity and rights of the individual); impartiality (the provision of assistance without discrimination and 

according to need); neutrality (the provision of assistance without engaging in hostilities or taking sides in 

controversies of a political, religious or ideological nature); and independence (the provision of assistance 

autonomous from the political, economic, military or other objectives of other actors).434 These principles 

are intended to help establish and maintain access to assistance for crisis-affected people, especially in 

conflict settings. In practice, however, adherence to them can vary widely.  

IHL provides a framework for the protection of civilians as part of humanitarian action and it is a legal area 

that foresees relief and assistance of other kinds.435 In the broadest sense, humanitarian principles are 

rooted in international humanitarian law. In a more narrow sense, they are the principles devised to guide 

the work of humanitarian actors.436 These principles are widely recognised as those stated above: 

humanity; neutrality; impartiality and independence.437 

The right to humane treatment is at the core of IHL. It is a basic obligation codified in various provisions 

of the Geneva Conventions and its Additional Protocols, in particular Article 27 of the Fourth Geneva 

Convention protecting civilians and in Common Article 3 governing non-international conflicts. As noted 

earlier, it is also considered to be a norm under customary international law.438 

The law of neutrality, which stems from State practice and The Hague Conventions, is defined in 

internaǘƛƻƴŀƭ ƭŀǿ ŀǎ ΨǘƘŜ ǎǘŀǘǳǎ ƻŦ ŀ {tate which is not participating in an armed conflict between other 

                                                           
433UNGA Resolution 46/182 (1991) A/RES/46/182 (19 December 1991) 
<http://www.un.org/documents/ga/res/46/a46r182.htmhttp://www.un.org/documents/ga/res/46/a46r182.htm> 
accessed 20 April 2015. 
434 Wƻŀƴŀ !ōǊƛǎƪŜǘŀ ŀƴŘ YŀǊƭƻǎ tŞǊŜȊ ŘŜ !ǊƳƛƷƻ Ψ!ŎŎƛƽƴ ƘǳƳŀƴƛǘŀǊƛŀΥ ǇǊƛƴŎƛǇƛƻǎΩ ό5ƛŎŎƛƻƴŀǊƛƻ ŘŜ !ŎŎƛƽƴ IǳƳŀƴƛǘŀǊƛŀ 
y Cooperación al Desarrollo) <http://www.dicc.hegoa.ehu.es/listar/mostrar/4> accessed 20 April 2015. 
435 See Geneva Convention (IV) relative to the Protection of Civilian Persons in Time of War (Geneva, 12 August 
1949). 
436 Kate Mackintosh, The principles of humanitarian action in international humanitarian law (London, Overseas 
Development Institute, 2000) <http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-
files/305.pdf> accessed 20 April 2015. 
437 See Huma Haider, International legal frameworks for humanitarian action: Topic guide (Birmingham, UK: GSDRC, 

University of Birmingham, 2013) <http://www.gsdrc.org/docs/open/ILFHA.pdf> accessed 20 April 2015; Joaquín 

Alcaide Fernández, Carmen Márquez Carrasco and Juan Antonio Carrillo Salcedo, La Asistencia Humanitaria en 
Derecho Internacional Contemporáneo (Sevilla, Secretariado de Publicaciones de la Universidad de Sevilla, 1997).  
438 ICCR, Rule 87. Humane Treatment. Rule 87. Civilians and persons hors de combat must be treated humanely. 
<https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule87> accessed 15 Septemeber 2015. 

http://www.un.org/documents/ga/res/46/a46r182.htm
http://www.un.org/documents/ga/res/46/a46r182.htm
http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/305.pdf
http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/305.pdf
http://www.gsdrc.org/docs/open/ILFHA.pdf
https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule87
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{ǘŀǘŜǎΩΦ439 Lǘ ŜƴŎƻƳǇŀǎǎŜǎ ǘƘŜ ǊƛƎƘǘ ƴƻǘ ǘƻ ōŜ ΨŀŘǾŜǊǎŜƭȅ ŀŦŦŜŎǘŜŘΩ ŀƴŘ ǘƘŜ Řǳty of non-participation. Under 

The Hague Convention V, humanitarian assistance for the sick or wounded is not considered to be a 

violation of neutrality, even if it benefits only the sick and wounded from one party to the conflict (Article 

14). 

In more recent times, there have been concerns that diversion of humanitarian assistance and misuse of 

aid by parties to international and non-international conflicts can undermine the neutrality of assistance, 

in terms of non-participation in hostilities (direct and indirect). Provisions that relate to aspects of 

neutrality include for instance Article 23 of the Fourth Geneva Convention that obliges a party to allow 

free passage of goods through its territory intended for the civilians of another party to the conflict. 

However, this is only enforceable if the obligated party has no reason for fearing that these goods may be 

diverted or that they may result in a military advantage to the enemy. Proper control by the humanitarian 

organisation transporting the goods is considered essential to ensure that the goods do not indirectly 

advance one side of the conflict.440 

Impartiality results in needs-based provision of assistance, incorporating non-discrimination and the 

absence of subjective distinctions (e.g. whether an individual is innocent or guilty).441 As noted in the 

overview of IHL, the principle of non-discrimination is a core principle in IHL. Various provisions of the 

Geneva Conventions and Additional Protocols state the importance of equal treatment of protected 

persons without distinction and entitlement to fundamental rights without discrimination. This does not 

affect the specific protection articulated for people with specific needs (women, children, etc). 

B. Duties of States parties and role of humanitarian organisations  

¢ƘŜ DŜƴŜǾŀ /ƻƴǾŜƴǘƛƻƴǎ ŀƴŘ !ŘŘƛǘƛƻƴŀƭ tǊƻǘƻŎƻƭǎ Řƻ ƴƻǘ ŘŜŦƛƴŜ ΨƘǳƳŀƴƛǘŀǊƛŀƴ ŀǎǎƛǎǘŀƴŎŜΩ ōǳǘ ǇǊƻǾƛŘŜ ŀ 

basic description of the rights and responsibilities of parties to the conflict and the potential role for 

humanitarian agencies. The provision of relief to civilian populations falls within the scope of the Fourth 

Geneva Convention, the two Additional Protocols and Common Article 3. This includes the supply of 

foodstuffs, medical supplies and clothing,442 distribution of materials for educational, recreational or 

religious purposes,443 ŀƴŘ ƳŜŀǎǳǊŜǎ ǘƻ ǇǊƻǘŜŎǘ ŎƛǾƛƭƛŀƴǎ ŀƴŘ ŀǎǎƛǎǘ ǘƘŜƳ ǘƻ ΨǊŜŎƻǾŜǊ ŦǊƻƳ ǘƘŜ ƛƳƳŜŘƛŀǘŜ 

effects, of hostilities or disasters and also to provide the conditions ƴŜŎŜǎǎŀǊȅ ŦƻǊ ώǘƘŜƛǊϐ ǎǳǊǾƛǾŀƭΩΦ444 

                                                           
439 Michael .ƻǘƘŜΣ Ψ¢ƘŜ ƭŀǿ ƻŦ ƴŜǳǘǊŀƭƛǘȅΩ ƛƴ 5ƛŜǘŜǊ CƭŜŎƪ όŜŘΦύΣ The handbook of International Humanitarian Law 
(Oxford University Press, 2nd edition, 2008) 571-604, 571. 
440 Kate Mackintosh, The principles of humanitarian action in international humanitarian law (London, Overseas 
Development Institute, 2000) <http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-
files/305.pdf> accessed 20 April 2015. 
441 Jean Pictet, The fundamental principles of the Red Cross: commentary (Geneva: Henry Dunant Institute, 1979) 
<http://www.icrc.org/eng/resources/documents/misc/fundamental-principles-commentary- 010179.htm> 
accessed 20 April 2015; Jean Pictet, The Geneva Conventions of 12 August 1949: commentary (Geneva: International 
Committee of the Red Cross, 1952-1960) <http://www.icrc.org/eng/resources/documents/publication/p0203.htm> 
accessed 20 April 2015. Ο 
442 GC IV, Art. 59. 
443 GC IV, Art. 108. 
444 API, Art. 61. 

http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/305.pdf
http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/305.pdf
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Since the Geneva Conventions and Protocols are addressed to States, they do not directly confer rights or 

obligations upon humanitarian agencies or organisations.445 Provisions in these instruments describe 

situations in which States must allow humanitarian assistance to be delivered to civilians in their power, 

the forms of assistance/protection that they are entitled to, and the conditions which States are allowed 

to impose on their delivery.446 These provisions are relevant and useful to humanitarian agencies as they 

provide insight and guidance into the conditions that they must meet should they seek to provide 

assistance. They also provide tools to argue for and to secure humanitarian access and cooperation from 

States, other parties to the conflict and countries that fall under the transit route for delivery of assistance. 

Under IHL, the parties to the conflict have the duty and primary responsibility to provide humanitarian 

assistance to civilian populations under their control. There are, however, also provisions that allow for 

the possibility (with certain conditions) for humanitarian organisations to undertake relief actions. The 

rules on humanitarian access and assistance can be distinguished by type of armed conflict: 

-International armed conflict (situations of occupation): Articles 55 and 56 of the Fourth Geneva 

Convention provide that the occupying power has the duty to ensure food, medical supplies, medical and 

hospital establishments and services, and public health and hygiene to populations in the occupied 

territory. This duty was extended in Additional Protocol I to include the duty to ensure bedding, means of 

shelter and other supplies essential to the survival of the civilian population (Article 69).  

Article 59 of the GCIV further states that: 

If the whole or part of the population of an occupied territory is inadequately supplied the 

Occupying Power shall agree to relief schemes on behalf of the said population, and shall facilitate 

ǘƘŜƳ ώΧϐ {ǳŎƘ ǎŎƘŜƳŜǎΣ ǿƘƛŎƘ Ƴŀȅ ōŜ ǳƴŘŜǊǘŀƪŜƴ ŜƛǘƘŜǊ ōȅ {ǘŀǘŜǎ ƻǊ ōȅ ƛƳǇŀǊǘƛŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ 

organisations such as the International Committee of the Red Cross, shall consist, in particular, of 

the provision of consignments of foodstuffs, medical supplies and clothing. 

According to Article 63 of the Fourth Geneva Convention, National Red Cross Societies or other relief 

ǎƻŎƛŜǘƛŜǎ ΨǎƘŀƭƭ ōŜ ŀōƭŜ ǘƻ ǇǳǊǎǳŜ ǘƘŜƛǊ ŀŎǘƛǾƛǘƛŜǎ following with Red Cross principlesΩ ƻǊ ǳƴŘŜǊ ΨǎƛƳƛƭŀǊ 

ŎƻƴŘƛǘƛƻƴǎΩ όǊŜǎǇŜŎǘƛǾŜƭȅύΣ ǎǳōƧŜŎǘ ǘƻ ΨǘŜƳǇƻǊŀǊȅ ŀƴŘ ŜȄŎŜǇǘƛƻƴŀƭ ƳŜŀǎǳǊŜǎ ƛƳǇƻǎŜŘ for urgent reasons of 

ǎŜŎǳǊƛǘȅΩΦ447 Those principles form an ethical framework for humanitarian action encompassing humanity, 

impartiality, neutrality, independence, universality, voluntary service and unity.448 

Thus, in situations of occupation, the obligation of occupying authorities to facilitate and cooperate with 

relief schemes is unconditional. There is a relatively wide space provided for humanitarian organisations, 

provided that they are impartial and operate in accordance with humanitarian principles. Article 59 of the 

Fourth Geneva Convention ŀƭƭƻǿǎ ƻŎŎǳǇȅƛƴƎ ŀǳǘƘƻǊƛǘƛŜǎ ǘƻ ǊŜǘŀƛƴ ŀ ŎŜǊǘŀƛƴ ΨǊƛƎƘǘ ƻŦ ŎƻƴǘǊƻƭΩΣ ƘƻǿŜǾŜǊΣ 

                                                           
445 Huma Haider, International legal frameworks for humanitarian action: Topic guide (GSDRC, University of 
Birmingham, 2013) <http://www.gsdrc.org/docs/open/ILFHA.pdf> accessed 20 April 2015, 26. 
446 Kate Mackintosh, The principles of humanitarian action in international humanitarian law (London, Overseas 
Development Institute, 2000) <http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-
files/305.pdf> accessed 20 April 2015. 
447 Art. 63 IV GC. 
448 Huma Haider, International legal frameworks for humanitarian action: Topic guide (Birmingham, UK: GSDRC, 

University of Birmingham, 2013) <http://www.gsdrc.org/docs/open/ILFHA.pdf> accessed 20 April 2015, 26. 

http://www.gsdrc.org/docs/open/ILFHA.pdf
http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/305.pdf
http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/305.pdf
http://www.gsdrc.org/docs/open/ILFHA.pdf
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such as the right to search the relief consignments, to regulate their passage and to ensure that they are 

directed at the population in need.449 

-International armed conflict (outside of occupation): Article 70(1) of Additional Protocol I states that if 

the civilian population under the control of a party to the conflict is not adequately provided with relief 

ǎǳǇǇƭƛŜǎΣ ΨǊŜƭƛŜŦ ŀŎǘƛƻƴǎ ǿƘƛŎƘ ŀǊŜ ƘǳƳŀƴƛǘŀǊƛŀƴ ŀƴŘ ƛƳǇŀǊǘƛŀƭ ƛƴ ŎƘŀǊŀŎǘŜǊ ŀƴŘ ŎƻƴŘǳŎǘŜŘ ǿƛǘƘƻǳǘ ŀƴȅ 

ŀŘǾŜǊǎŜ ŘƛǎǘƛƴŎǘƛƻƴ ǎƘŀƭƭ ōŜ ǳƴŘŜǊǘŀƪŜƴΩΦ ¢Ƙƛǎ ƛǎΣ ƘƻǿŜǾŜǊΣ ǎǳōƧŜŎǘ ǘƻ ǘƘŜ ŀƎǊŜŜƳŜƴǘ ƻŦ ǘƘŜ ǇŀǊǘƛes 

concerned with such actions. 

Additional provisions require that civilians are enabled to receive the necessary assistance. State parties 

are obligated to allow free and rapid passage of all relief consignments, equipment and personnel, 

regardless of whether they are being delivered to the civilian population of the enemy.450 

- Non-international armed conflict: Provisions on humanitarian assistance are the least developed in this 

context. The relevant provisions are common Article 3 to the Geneva Conventions and Article 18(1) of 

Additional Protocol II. 

/ƻƳƳƻƴ !ǊǘƛŎƭŜ о ǎƛƳǇƭȅ ǇǊƻǾƛŘŜǎ ǘƘŀǘ Ψŀƴ ƛƳǇŀǊǘƛŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ōƻŘȅΣ ǎǳŎƘ ŀǎ ǘƘŜ ώL/w/ϐΣ Ƴŀȅ ƻŦŦŜǊ ƛǘǎ 

ǎŜǊǾƛŎŜǎ ǘƻ ǘƘŜ tŀǊǘƛŜǎ ǘƻ ǘƘŜ ŎƻƴŦƭƛŎǘΩΦ 

Article 18(1) of Additional Protocol II adds that domestic relief societies, such as National Red Cross/ Red 

/ǊŜǎŎŜƴǘ {ƻŎƛŜǘƛŜǎΣ Ƴŀȅ ΨƻŦŦŜǊ ǘƘŜƛǊ ǎŜǊǾƛŎŜǎΩ ŀǎ Ƴŀȅ ǘƘŜ ŎƛǾƛƭƛŀƴ ǇƻǇǳƭŀǘƛƻƴ ƛǘǎŜƭŦΦ LƴǘŜǊƴŀǘƛƻƴŀƭ ǊŜƭƛŜŦ ƛǎ 

addressed in Article 18(2), which states that  

if the civilian population is suffering undue hardship owing to a lack of supplies essential for its 

ǎǳǊǾƛǾŀƭΣ ǎǳŎƘ ŀǎ ŦƻƻŘǎǘǳŦŦǎ ŀƴŘ ƳŜŘƛŎŀƭ ǎǳǇǇƭƛŜǎΣ ǊŜƭƛŜŦ ŀŎǘƛƻƴǎ ώΧϐ ƻŦ ŀƴ ŜȄŎƭǳǎƛǾŜƭȅ 

humanitarian and impartial nature and which are conducted without any adverse distinction 

shall be undertaken. 

Similar to international conflicts outside of occupation, this is subject to the consent of the State party 

concerned. In this context, it entails the State giving consent for assistance to the insurgent side. Although 

ƛǘ ƛǎ ŘƛŦŦƛŎǳƭǘ ǘƻ ŘŜǘŜǊƳƛƴŜ ǘƘŜ ǘƘǊŜǎƘƻƭŘ ƻŦ ΨǳƴŘǳŜ ƘŀǊŘǎƘƛǇΩΣ the ICRC commentary on the Additional 

tǊƻǘƻŎƻƭǎ ǎǳƎƎŜǎǘǎ ǘƘŀǘ ǘƘŜ Ψǳǎǳŀƭ ǎǘŀƴŘŀǊŘ ƻŦ ƭƛǾƛƴƎ ƻŦ ǘƘŜ ǇƻǇǳƭŀǘƛƻƴ ŎƻƴŎŜǊƴŜŘΩ ǎƘƻuld be taken into 

consideration.451 

  

                                                           
449 Sylvain Beauchamp, Defining the humanitarian space through Public International Law (Canadian Red Cross and 
Liu Institute for Global Issues 2008).  
450 Art. 23 of the Fourth Geneva Convention; Art.70 (2) of Additional Protocol I. 
451 ICRC, Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949 
(ICRC/Martinus Nijhoff Publishers, Dordrecht 1997) 1479. 
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C. Normative and operational challenges  

1. The issue of State consent to humanitarian access  

The combinaǘƛƻƴ ƻŦ ǎǘŀǘŜƳŜƴǘǎ ǘƘŀǘ ǊŜƭƛŜŦ ŀŎǘƛƻƴǎ ΨǎƘŀƭƭ ōŜ ǳƴŘŜǊǘŀƪŜƴΩ ōut with the agreement or consent 

of State parties, has resulted in debate over the extent to which parties to both international and non-

international armed conflicts are obligated to accept assistance.452 The premise of State consent to 

humanitarian access has been eroded over the years as humanitarian actors have often decide to override 

ǘƘŜ ǎǘŀǘŜΩǎ ǊŜŦǳǎŀƭ ŀƴŘ ǘƻ ǘŀƪŜ ƛndependent action.453  

The most authoritative interpretation is that so long as there is humanitarian need and organisations and 

relief actions meet the requisites of being humanitarian and impartial in character and without adverse 

distinction, governments cannot arbitrarily refuse assistance.454 This is particularly the case in extreme 

situations, where a lack of supplies would result in starvation. Article 54 of Additional Protocol I prohibits 

the starvation of civilians as a method of combat. 455 

¢ƘŜ Ǉƻǎƛǘƛƻƴ ƻŦ ǘƘŜ L/w/ ƛǎ ŜȄǇǊŜǎǎŜŘ ƛƴ ǘƘŜ L/w/Ωǎ ǎǘǳŘȅ ƻƴ /ǳǎǘƻƳŀǊȅ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀnitarian Law. It 

affirms that it is a norm of customary international law, in international and non-international conflicts, 

that governments cannot arbitrarily refuse assistance. Even in cases outside of starvation, the study also 

found that parties to the conflict are obligated to allow and facilitate humanitarian assistance in any kind 

of conflict where civilians are in need (subject to their right to exercise control over relief actions). This is 

based on practice in the field, various UN resolutions and other sources.456 

The interpretation of the ICRC has received support in scholarly doctrine,457 but there is still debate on the 

issue. The work of the International Law Commission on customary law in the context of disasters also 

aims to establish a norm of State responsibility to not arbitrarily refuse assistance.458 

                                                           
452 Art. 70(1) AP I; Art. 18(2) AP II.  
453 Médecins sans Frontières (MSF), for instance, has been clandestinely providing humanitarian assistance in Syria, 
whose government denied access to the organisatƛƻƴΣ ǎŜŜ a{CΣ Ψ{ȅǊƛŜ - Un hôpital 
ŎƭŀƴŘŜǎǘƛƴΩғhttp://www.msf.fr/press/videos/syrie-hopital-clandestin>, accessed 10 September 2015. See Cedric 
Ryngaert, Humanitarian Assistance and the Conundrum of Consent: A Legal Perspective (2013) 5(2) Amsterdam 
Law Forum Conference <http://amsterdamlawforum.org/article/view/298> , accessed 15 September 2015. 
454 See Joaquín Alcaide Fernández, Carmen Márquez Carrasco and Juan Antonio Carrillo Salcedo, La Asistencia 
Humanitaria en Derecho Internacional Contemporáneo (Sevilla, Secretariado de Publicaciones de la Universidad de 
Sevilla, 1997). 
455 Art. 54 AP I. 
456 Jean-Marie Henckaerts and Louise Doswald-Beck, Customary International Humanitarian Law, Volume 1: Rules 
(ICRC, Cambridge 2005) 201-202. 
457 {ŜŜ L/w/Ωǎ ǎǘǳŘȅ ƻƴ /ǳǎǘƻƳŀǊȅ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿ όнллрύΤ YŀǘŜ Mackintosh, The principles of 
humanitarian action in international humanitarian law (London, Overseas Development Institute, 2000); Jelena 
tŜƧƛŎΣ Ψ¢ƘŜ ǇǊƻǘŜŎǘƛǾŜ ǎŎƻǇŜ ƻŦ /ƻƳƳƻƴ !ǊǘƛŎƭŜ оΥ ƳƻǊŜ ǘƘŀƴ ƳŜŜǘǎ ǘƘŜ ŜȅŜΩ όнлммύ ±ƻƭΦ фо bƻΦ уум International 
Review of the Red Cross <http://www.icrc.org/eng/assets/files/review/2011/irrc-881-pejic.pdf> accessed 20 April 
2015, 189-225. 
458 {ŜŜ /ŜŘǊƛŎ wȅƴƎŀŜǊǘΣ ΨIǳƳŀƴƛǘŀǊƛŀƴ !ǎǎƛǎǘŀƴŎŜ ŀƴŘ ǘƘŜ /ƻƴǳƴŘǊǳƳ ƻŦ /ƻƴǎŜƴǘΥ ŀ [ŜƎŀƭ tŜǊǎǇŜŎǘƛǾŜΩ όнлмоύ ±ƻƭΦ р 
(2) Spring Issue Amsterdam Law Forum, 5-19. 

http://www.msf.fr/press/videos/syrie-hopital-clandestin
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2. IHL and humanitarian assistance involving non -State armed groups   

Since the mid-1990s, IHL has expanded its coverage of non-international armed conflicts. Various treaties 

have been drafted or revised to regulate States and armed groups party to such conflicts.459 Customary 

international law has gone through a similar expansion.460 

¢ƘŜ ǘŜǊƳ ΨŀǊƳŜŘ ƎǊƻǳǇǎΩ ƛǎ ƴƻǘ ŘŜŦƛƴŜŘ ƛƴ ǘǊŜŀǘȅ ƭŀǿ, although there exists a definition of certain required 

elements.461 As noted earlier and in a previous report,462 in order to be classified as a non-international 

armed conflict, the parties involved must demonstrate a certain level of organisation. Organised armed 

groups are extremely diverse, however, ranging from those that are highly centralised (with a strong 

hierarchy and effective chain of command) to those that are decentralised (with semi-autonomous or 

splinter factions).463 Groups may also differ in their level of territorial control; and their capacity to train 

members and to carry out disciplinary or punitive measures for IHL violations.464 

IHL binds all parties to non-international armed conflicts, whether State actors or organised armed groups. 

Various arguments are invoked in order to justify the binding force of IHL on armed groups. According to 

Jann K Kleffner, these arguments are the following: 

The State ς the doctrine of legislative jurisdiction: Considered by some as the majority view, holds that IHL 

applies to armŜŘ ƎǊƻǳǇǎ ōŜŎŀǳǎŜ ǘƘŜ ΨǇŀǊŜƴǘΩ {tate has accepted the IHL rule(s). It is based on the capacity 

and right of a State to legislate for all its nationals and to impose upon them obligations that originate 

from international law. Organised armed groups may reject such an explanation, however, on the grounds 

that this is the same State against which they are fighting.465 

                                                           
459 The parties to non-international conflicts are at minimum required to comply with Article 3 common to the 
DŜƴŜǾŀ /ƻƴǾŜƴǘƛƻƴǎ ŀƴŘ !ŘŘƛǘƛƻƴŀƭ tǊƻǘƻŎƻƭ LLΣ ǿƘƛŎƘ ǇŀǊǘƛŎǳƭŀǊƭȅ ŀǇǇƭƛŜǎ ǘƻ bL!/ǎΦ ¢ƘŜ ǘŜǊƳǎ ΨƻǊƎŀƴƛǎŜŘ ŀǊƳŜŘ 
ƎǊƻǳǇΩΣ Ψƴƻƴ-ǎǘŀǘŜ ŀǊƳŜŘ ƎǊƻǳǇΩ ŀƴŘ ΨŀǊƳŜŘ ƎǊƻǳǇΩ ǿƛƭƭ ōŜ ǳǎŜŘ ƛƴǘŜǊŎƘŀƴƎŜŀōƭȅ ƛƴ ǘƘƛǎ ǎŜŎǘƛƻƴΦ 
460 Anthea Roberts and Sandesh Sivakumaran, Ψ[ŀǿƳŀƪƛƴƎ ōȅ ƴƻƴ-state actors: Engaging armed groups in the 
ŎǊŜŀǘƛƻƴ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩ όнлмнύ от Yale Journal of International Law 
<http://www.yjil.org/docs/pub/37-1-roberts-sivakumaran-lawmaking-by-nonstate-actors.pdf> accessed 20 April 
2015, 107-152. 
461 {ŜŜ ŦƻǊ ƛƴǎǘŀƴŎŜ !ǊǘΦ м !t LL ǿƘƛŎƘ ŘŜŦƛƴŜǎ ŀǊƳŜŘ ƎǊƻǳǇǎ ŀǎ ōŜƛƴƎ ΨǳƴŘŜǊ ǊŜǎǇƻƴǎƛōƭŜ ŎƻƳƳŀƴŘΩ ŀƴŘ ŜȄŜǊŎƛǎƛƴƎ 
ΨǎǳŎƘ ŎƻƴǘǊƻƭ ƻǾŜǊ ŀ ǇŀǊǘ ƻŦ ƛǘǎ ǘŜǊǊƛǘƻǊȅ ŀǎ ǘƻ ŜƴŀōƭŜ ǘƘŜƳ ǘƻ ŎŀǊǊȅ ƻǳǘ ǎǳǎǘŀƛƴŜŘ ŀƴŘ ŎƻƴŎŜǊǘŜŘ ƳƛƭƛǘŀǊȅ ƻǇŜǊŀǘƛƻƴǎ 
and to implement this ProtocƻƭΩ 
462 See Carmen Márquez Carrasco (ed.) ΨwŜǇƻǊǘ ƻƴ ŀ ǎǳǊǾŜȅ ǎǘǳŘȅ ƻƴ ƘǳƳŀƴ ǊƛƎƘǘǎ Ǿƛƻƭŀǘƛƻƴǎ ƛƴ ŎƻƴŦƭƛŎǘ-ǎŜǘǘƛƴƎǎΩΣ 
FRAME Project D10.1 < > 68-71. 
463 Michelle Mack, Increasing respect for International Humanitarian Law in non-international armed conflicts 
(Geneva: ICRC 2008)Ο<http://www.icrc.org/eng/resources/documents/publication/p0923.htm> accessed 20 April 
2015.  
464 Sophie wƻƴŘŜŀǳΣ ΨtŀǊǘƛŎƛǇŀǘƛƻƴ ƻŦ ŀǊƳŜŘ ƎǊƻǳǇǎ ƛƴ ǘƘŜ ŘŜǾŜƭƻǇƳŜƴǘ ƻŦ ǘƘŜ ƭŀǿ ŀǇǇƭƛŎŀōƭŜ ǘƻ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘǎ 
(2011) Vol. 93 No. 883 International Review of the Red Cross, 
<http://www.icrc.org/eng/assets/files/review/2011/irrc-883-rondeau.pdf> accessed 20 April 2015, 649-672. 
465 Jann K YƭŜŦŦƴŜǊΣ Ψ¢ƘŜ ŀǇǇƭƛŎŀōƛƭƛǘȅ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ǘƻ ƻǊƎŀƴƛȊŜŘ ŀǊƳŜŘ ƎǊƻǳǇǎΩ όнлммύ ±ƻƭΦ фо 
No. 882 International Review of the Red Cross <https://www.icrc.org/eng/assets/files/review/2011/irrc-882-
kleffner.pdf> accessed 20 April 2015, 443-461, 445. 

http://www.yjil.org/docs/pub/37-1-roberts-sivakumaran-lawmaking-by-nonstate-actors.pdf
http://www.icrc.org/eng/assets/files/review/2011/irrc-883-rondeau.pdf
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Individuals: the fact that individuals can be held accountable for war crimes demonstrates that they are 

subject to obligations that stem directly from IHL. It should be noted, however, that individual 

responsibility is not sufficient to justify the binding force of IHL on organised armed groups.466 

The exercise of de facto government forces: Should an organised armed group carry out government 

functions and exercise effective sovereignty (or de facto authority), it may be argued that it is thus bound 

by IHL.467 Similar arguments have been made to justify the application of human rights obligations to non-

state actors.468 This degree of effectiveness is rarely met by armed groups, however.469 In addition, there 

ƛǎ ƴƻ ŎƭŜŀǊ ƭŜƎŀƭ ƛƴŘƛŎŀǘƛƻƴ ƻŦ ǿƘŀǘ ƭŜǾŜƭ ƻŦ ΨŀǳǘƘƻǊƛǘȅΩ ƛǎ ǊŜǉǳƛǊŜŘ ǘƻ ǘrigger human rights obligations.470 

International customary law ς legal personality: Armed groups that have reached a certain level of 

organisation, stability and effective control of territory can be considered to possess international legal 

personality. This renders them bound by customary international law.471 A similar argument is made 

regardƛƴƎ ƘǳƳŀƴ ǊƛƎƘǘǎ ƭŀǿ ŀƴŘ ǘƘŜ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ΨƎŜƴŜǊŀƭ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ƭŀǿ ǊŜŎƻƎƴƛǎŜŘ ōȅ ŎƛǾƛƭƛǎŜŘ 

ƴŀǘƛƻƴǎΩΦ472 The International Law Association argues that armed groups are bound by core human rights 

norms that are part of jus cogens norms.473 

These explanations can be beneficial as armed groups are thus bound by the international community of 

States, rather than by the state against whom they fight. Nonetheless, so long as armed groups are 

excluded from these processes of law formation, their sense of ownership over the rules may still be 

weak.474 

Consent ς special agreement or unilateral declaration: IHL can be binding on such groups due to their own 

consent, rather than being imposed. Common Article 3(2) of the Geneva Conventions encourages parties 

                                                           
466 Ibid, 449. 
467 Ibid, 451. 
468 Annyssa Bellal, Gilles Giacca and Stuart Casey-aŀǎƭŜƴΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ŀƴŘ ŀǊƳŜŘ ƴƻƴ-state actors in 
!ŦƎƘŀƴƛǎǘŀƴΩ όнлммύ фо  όуумύ International Review of the Red Cross 
<http://www.icrc.org/eng/assets/files/review/2011/irrc-881-bellal-giacca-casey-maslen.pdf> accessed 20 April 
2015, 47-79, 63. 
469 Jann K YƭŜŦŦƴŜǊΣ Ψ¢ƘŜ ŀǇǇƭƛŎŀōƛƭƛǘȅ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ǘƻ ƻǊƎŀƴƛǎŜŘ ŀǊƳŜŘ ƎǊƻǳǇǎΩ όнлммύ фоόуунύ 
International Review of the Red Cross <https://www.icrc.org/eng/assets/files/review/2011/irrc-882-kleffner.pdf> 
accessed 20 April 2015, 443-461, 453. 
470 Annyssa Bellal, Gilles Giacca and Stuart Casey-aŀǎƭŜƴΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ŀƴŘ ŀǊƳŜŘ ƴƻƴ-state actors in 
!ŦƎƘŀƴƛǎǘŀƴΩ όнлм1) 93 (881) International Review of the Red Cross 
<http://www.icrc.org/eng/assets/files/review/2011/irrc-881-bellal-giacca-casey-maslen.pdf> accessed 20 April 
2015, 47-79, 71. 
471 Jann K YƭŜŦŦƴŜǊΣ Ψ¢ƘŜ ŀǇǇƭƛŎŀōƛƭƛǘȅ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ǘƻ ƻǊƎŀƴƛǎŜŘ ŀǊƳŜŘ ƎǊƻǳǇǎΩ όнлммύ  фо  όуунύ 
International Review of the Red Cross <https://www.icrc.org/eng/assets/files/review/2011/irrc-882-kleffner.pdf> 
accessed 20 April 2015, 443-461, 454. 
472 Ibid, 457. 
473 Annyssa Bellal, Gilles Giacca and Stuart Casey-aŀǎƭŜƴΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ŀƴŘ ŀǊƳŜŘ ƴƻƴ-state actors in 
!ŦƎƘŀƴƛǎǘŀƴΩ όнлммύ фо όуумύ International Review of the Red Cross 
<http://www.icrc.org/eng/assets/files/review/2011/irrc-881-bellal-giacca-casey-maslen.pdf> accessed 20 April 
2015, 47-79, 72.  
474 Jann K YƭŜŦŦƴŜǊΣ Ψ¢ƘŜ ŀǇǇƭƛŎŀōƛƭƛǘȅ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ǘƻ ƻǊƎŀƴƛǎŜŘ ŀǊƳŜŘ ƎǊƻǳǇǎΩ όнлммύ фо  όуунύ 
International Review of the Red Cross <https://www.icrc.org/eng/assets/files/review/2011/irrc-882-kleffner.pdf> 
accessed 20 April 2015, 443-461, 454. 
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to a non-ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŀǊƳŜŘ ŎƻƴŦƭƛŎǘ ǘƻ ŎƻƴŎƭǳŘŜ ΨǎǇŜŎƛŀƭ ŀƎǊŜŜƳŜƴǘǎΩ ǘƘǊƻǳƎƘ ǿƘƛŎƘ ŀƭƭ ƻǊ ǇŀǊǘǎ ƻŦ ǘƘŜ 

other provisions of the Conventions (applicable to international armed conflict) are brought into force. 

There are various situations in which armed groups have entered into agreements with international 

organisations and States in which they accept certain IHL obligations (for instance in Operation Lifeline 

Sudan). Such agreements are considered to improve compliance by non-state armed groups. States are 

often unwilling, however, to enter into such agreements due to concerns about granting legitimacy to 

armed groups party to the conflict.475 There are also concerns that it could lead to the argument that 

armed groups must consent to all rules in order to be considered bound by them.476 

Armed groups have also engaged in unilateral declarations of their acceptance of IHL rules. For example, 

various non-ǎǘŀǘŜ ŀŎǘƻǊǎ ƘŀǾŜ ōŜŎƻƳŜ ǇŀǊǘȅ ǘƻ ǘƘŜ Ψ5ŜŜŘǎ ƻŦ /ƻƳƳƛǘƳŜƴǘΩΣ ŀƴ ƛƴǎǘǊǳƳŜƴǘ ƭŀǳƴŎƘŜŘ ōȅ 

Geneva Call to ban anti-personnel mines and to further protect children from the effects of armed 

conflict.477 

3. Assistance and protection of civilian populations  by field operations  

Recent situations of violent conflict and crisis have evidenced the need to reappraise the mechanisms for 

the protection of human rights to cope with the challenges posed to humanitarian principles in complex 

emergencies. These shortcomings have a definitive impact on field operations aimed at protecting or 

assisting civilian populations, including people with specific needs, from violence and persecution. 

CƛŜƭŘ ƻǇŜǊŀǘƛƻƴǎ ŀŎǘƛƻƴǎ ŀǊŜ ƻŦǘŜƴ ŘƛǾƛŘŜŘ ƛƴǘƻ ŜƛǘƘŜǊ ΨǇǊƻǘŜŎǘƛƻƴΩ ƻǊ ΨŀǎǎƛǎǘŀƴŎŜΩ ŀŎǘƛǾƛǘƛŜǎΦ tǊƻǘŜŎǘƛƻƴ 

initiatives are twofold: protection from the violence of armed conflict, which is the field regulated by 

international humanitarian law, or human rights protection, the field covered by international human 

rights law. Assistance programs consist of the provision of food, shelter and medical services to conflict-

affected populations.478 These too are human rights issues. 

This sub-section first examines field operations to protect civilians from violence or persecution in 

situations of violent conflict and crisis and the issues involved. Subsequently it considers humanitarian 

assistance and its impact on protection. 

                                                           
475 Anthea wƻōŜǊǘǎ ŀƴŘ {ŀƴŘŜǎƘ {ƛǾŀƪǳƳŀǊŀƴΣ Ψ[ŀǿƳŀƪƛƴƎ ōȅ ƴƻƴ-state actors: Engaging armed groups in the 
ŎǊŜŀǘƛƻƴ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩ όнлмнύ от Yale Journal of International Law 
<http://www.yjil.org/docs/pub/37-1-roberts-sivakumaran-lawmaking-by-nonstate-actors.pdf> accessed 20 April 
2015, 107-152. 
476 Jann K YƭŜŦŦƴŜǊΣ Ψ¢ƘŜ ŀǇǇƭƛŎŀōƛƭƛǘȅ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ ǘƻ ƻǊƎŀƴƛǎŜŘ ŀǊƳŜŘ ƎǊƻǳǇǎΩ όнлммύ фо  όуунύ 
International Review of the Red Cross <https://www.icrc.org/eng/assets/files/review/2011/irrc-882-kleffner.pdf> 
accessed 20 April 2015, 443-461, 445. 
477 See the Ψ5ŜŜŘǎ ƻŦ /ƻƳƳƛǘƳŜƴǘΩ ōȅ DŜƴŜǾŀ call at <http://www.genevacall.org/how-we-work/deed-of-
commitment/> accessed 30 May 2015. 
478 YŀǘŜ aŀŎƪƛƴǘƻǎƘΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ wŜǎǇƻƴǎŜǎ ǘƻ !ŎǳǘŜ /ǊƛǎƛǎΥ {ǳǇǇƻǊǘƛƴƎ IǳƳŀƴ wƛƎƘǘǎ ǘƘǊƻǳƎƘ Protection and 
!ǎǎƛǎǘŀƴŎŜΩ in DFID and University of Essex/Human Rights Centre (1998) ς Conference on The Promotion and 
Protection of Human Rights in Acute Crisis, 17-54. 

http://www.yjil.org/docs/pub/37-1-roberts-sivakumaran-lawmaking-by-nonstate-actors.pdf
http://www.genevacall.org/how-we-work/deed-of-commitment/
http://www.genevacall.org/how-we-work/deed-of-commitment/
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a)  Field operations to protect civilians  

Initiatives to protect civilians from violence or to protect human rights in situations of violent conflict and 

crises, range from the deployment of troops in the course of the conflict to post-conflict peacekeeping 

operations and human rights field operations. 

There is no consensus on providing humanitarian assistance against the will of the State concerned, 

however military action, under state consent, has been undertaken to protect civilians in recent years. 

One of the most significant achievements has been the creation of safe areas, areas off-limits for military 

targeting, for civilian protection. In practice, however, the establishment of these safe areas has proven 

to be flawed in their aim of protecting from violence, due to organisational purposes and failure to make 

them strategically neutral.479 Furthermore, the existence of safe areas and other forms of protection 

within the boundaries of the state concerned may erode the right to ƭŜŀǾŜ ƻƴŜΩǎ ŎƻǳƴǘǊȅ ŀƴŘ ǘƻ ǎŜŜƪ 

asylum as outlined in Article 14 of the UDHR480 At the same time, the creation of these areas places limits 

on the duty of national authorities to provide protection to the population under its jurisdiction, 

strengthening the existing obligation on the international community to fill this gap. The danger exists 

that such civilian resettlement can result in benefit to any party to the conflict, therefore the right to 

freedom of movement should be carefully considered to avoid political manipulation of these initiatives. 

This is in line with the need to provide non-discriminatory protection, free from political implications. 

Human rights are playing an increasing role in post-conflict stabilisation, resulting from the idea of a ̀wider 

ǇŜŀŎŜƪŜŜǇƛƴƎΩ ƻǊ ƛƴǘŜƎǊŀǘŜŘ ŀǇǇǊƻŀŎƘ ǘƘŀǘ Ƙŀǎ ōŜŜƴ ŘŜǾŜƭƻǇŜŘ ǎƛƴŎŜ ǘƘŜ ŜƴŘ ƻŦ ǘƘŜ /ƻƭŘ ²ŀǊΦ ¢Ƙƛǎ 

tendency is made visible with the inclusion of a human rights component in the missions and its 

integration into specific elements within the same. The state of human rights post conflict is also an 

appropriate indicator to assess the progress of peace. Furthermore, tackling on-going human rights 

concerns at the political level can prevent the recurrence of conflicts. The military and police (civil) 

components of peace-keeping operations can also contribute to human rights work in terms of 

reconciliation and prevention of conflict.481 

IǳƳŀƴ ǊƛƎƘǘǎ ŦƛŜƭŘ ƻǇŜǊŀǘƛƻƴǎ ŀǊŜ ŀƴ ƛƳǇƻǊǘŀƴǘ ŘŜǾŜƭƻǇƳŜƴǘ ƛƴ ǘƘŜ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ŎƻƳƳǳƴƛǘȅΩǎ ǊŜǎǇƻƴǎŜ 

to conflict.482 Within post-conflict peace-building operations, the human rights component is intended 

towards short-term stabilisation and long-term structural developments. Strong political support for these 

reforms is necessary to support these efforts in terms of authority and on a financial basis.483 

Despite all the progress achieved in field operations efforts continue to ensure the effective protection of 

civilians at the universal and regional levels.484 One of the most required improvements was the 

                                                           
479 Ibid. 
480 Ibid. 
481 United Nations Department of Peacekeeping Operations and Department of Field Support, Civil Affairs Handbook 
(New York 2012) <http://www.un.org/en/peacekeeping/documents/civilhandbook/Civil_Affairs_Handbook.pdf> 
accessed 30 May 2015. 
482 See aƛŎƘŀŜƭ hΩCƭŀƘŜǊǘȅ όŜŘΦύ The Human Rights Field Operation. Law, Theory and Practice (Ashgate 2007).  
483 YŀǘŜ aŀŎƪƛƴǘƻǎƘΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ wŜǎǇƻƴǎŜǎ ǘƻ !ŎǳǘŜ /ǊƛǎƛǎΥ Supporting Human Rights through Protection and 
!ǎǎƛǎǘŀƴŎŜΩ in DFID and University of Essex/Human Rights Centre (1998) ς Conference on The Promotion and 
Protection of Human Rights in Acute Crisis, 17-54. 
484 Ibid. 

http://www.un.org/en/peacekeeping/documents/civilhandbook/Civil_Affairs_Handbook.pdf
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institutionalisation of human rights within operations, such that Ψŀ ǎǘŀōƭŜ ōŀǎŜ is required from which to 

work on logistics and recruitment, on training and standard methodologies, and on lessons learned and 

ŜǾŀƭǳŀǘƛƻƴΩΦ485  Both the EU and UN have reinforced their commitment to address human rights issues and 

thus incorporate human rights components in their peace operations aimed at the promotion and 

protection of human rights on the ground as well as human rights mainstreaming within the mission.486 

Other issues of concern are the dependence of UN human rights operations on the political will; their 

transparency in terms of public reporting function; lack of resources and capabilities; the co-ordination of 

activities with relevant actors, and proper follow-up of the activities of human rights field operations 

together with those of the UN human rights mechanisms.487 

b) Humanitarian assistance and its impact on the protect ion of 

civilians  

Humanitarian assistance provided in the form of emergency relief can have an impact on human rights 

and analysis of this is warranted to maximise the protection of human rights and to reduce the potential 

for human rights violations.  

Assistance may have a negative impact on protection efforts, as these activities are less politically sensitive 

and they may replace some of the protection initiatives. This tendency can be appreciated in international 

responses to conflict during the 1990s, and particularly with regards to UNHCR performance.488 There 

were also diverging views about the fact that relief may also prolong conflict by sustaining warring parties 

support of oppressive regimes.489  

Providing assistance without consent from the authorities concerned is also controversial, despite the fact 

that relief aid should be provided based on the protection needs of the beneficiaries and furthermore, 

the fact that humanitarian assistance can positively contribute to support human rights and prevent 

conflict. Within the UN system, human rights could be taken into greater consideration at the planning 

stage of humanitarian assistance through consultation with the High Commissioner for Human Rights.490 

Not all humanitarian organisations agree over how far protection goals can be integrated into 

assistance.491 For some, humanitarian assistance is already provided within a protection framework, 

                                                           
485 Ibid. 
486 See Jeannette Boehme, Human Rights and Gender Components of UN and EU Peace Operations. Putting Human 
Rights and Gender Mandates into Practice (Deutsches Institut für Menschenrechte/German Institute for Human 
Rights 2008) <http://www.institut -fuer-
menschenrechte.de/uploads/tx_commerce/study_human_rights_and_gender_components.pdf>, accessed 10 
September 2015. 
487 UN, Uniting our Strengths for Peace ς Politics, Partnership and People. Report of the High-Level Independent 
Panel on United Nations Peace Operations (2015) <http://www.un.org/sg/pdf/HIPPO_Report_1_June_2015.pdf> 
accessed 15 September 2015, 21-28. 
488 This tendency has been criticised as a general feature of international response to conflict in the 1990s, and has 
been a particular subject of debate around the work of UNHCR. 
489 YŀǘŜ aŀŎƪƛƴǘƻǎƘΣ ΨLƴǘŜǊƴŀǘƛƻƴŀƭ wŜǎǇƻƴǎŜǎ ǘƻ !ŎǳǘŜ /ǊƛǎƛǎΥ {ǳǇǇƻǊǘƛƴƎ IǳƳŀƴ wƛƎƘǘǎ through Protection and 
!ǎǎƛǎǘŀƴŎŜΩ in DFID and University of Essex/Human Rights Centre (1998) ς Conference on The Promotion and 
Protection of Human Rights in Acute Crisis, 17-54. 
490 Ibid. 
491 Ibid. 

http://www.institut-fuer-menschenrechte.de/uploads/tx_commerce/study_human_rights_and_gender_components.pdf
http://www.institut-fuer-menschenrechte.de/uploads/tx_commerce/study_human_rights_and_gender_components.pdf


FRAME                                                      Deliverable No. 10.2 

 

 
 
96 

namely that of international humanitarian law, and the principle of neutrality recognised therein must 

remain paramount. Trends towards `human rights conditionalityΩ in assistance are rejected as an 

abandonment of humanitarianism.492 Others are in favor of making use of a human rights framework in 

planning their relief activities.493 

It has also to be noted that the contribution of aid workers to human rights monitoring and advocacy is 

also subject to discussions. Due to their field presence, relief workers have access to relevant human rights 

information. This is particularly relevant in missions which are exclusively humanitarian, which do not 

integrate human rights activities. In this event, information may be facilitated by human rights monitoring 

bodies or human rights violations may be publicly denounced. However these actions entail more risks, 

therefore the potential adverse consequences need to be considered and communication needs to be 

reinforced.494  

It can be concluded that human rights analysis at the planning and implementing stage of responses to 

crisis, can reinforce protection. Both protection and assistance initiatives have repercussions on the civil 

and political rights of individuals. In order to gauge the impact of these activities, it is necessary to set 

clear protection goals.495  

D. The EU and humanitarian assistance  

1. Overview  

The EU is collectively the world's largest relief donor, comprising of Union and EU Member State bilateral 

contributions.496 The European Commission, through the Humanitarian Aid and Civil Protection 

department (ECHO), provides coordination among the EU Members States on humanitarian action and 

ǇƻƭƛŎȅΦ 9/IhΩǎ ƳŀƴŘŀǘŜ ŦƻǊ ǘƘŜ ŀŘƳƛƴƛǎtration of aid was first regulated by Council Regulation 1257/96.497 

EU funded humanitarian projects are executed through partnerships with UN agencies, NGOs and other 

international organisations.498 

¢ƘŜ ¢ǊŜŀǘȅ ƻŦ [ƛǎōƻƴ ǳǇƘƻƭŘǎ ǘƘŜ 9¦Ωǎ ŎƻƳƳƛǘƳŜƴǘ ǘƻ ǇǊƻǾƛŘŜ assistance, relief, and protection to victims 

of natural or man-made disasters around the world.499 ¢ƘŜ 9¦Ωǎ ƘǳƳŀƴƛǘŀǊƛŀƴ ǇƻƭƛŎȅ ǳƴŘŜǊ !ǊǘƛŎƭŜ нмп ƻŦ 

the Treaty on the Functioning of the European Union, the Humanitarian Aid Regulation500 and the 

                                                           
492 Ibid. 
493 Ibid. 
494 Ibid. 
495 Ibid. 
496 Art. 4(4) of the TFEU states that the EU has competence in the areas of development cooperation and 
ƘǳƳŀƴƛǘŀǊƛŀƴ ŀƛŘ ǿƛǘƘƻǳǘ ǇǊŜƧǳŘƛŎŜ ǘƻ aŜƳōŜǊ {ǘŀǘŜǎΩΤ /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ9ǳǊƻǇŜŀƴ /ƻƴǎŜƴǎǳǎ ƻƴ 
IǳƳŀƴƛǘŀǊƛŀƴ !ƛŘΩ όнллуύ нллуκ/ нрκлм ғhttp://eur -lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN> accessed 20 April 2015, para. 5. 
497 Council Regulation (EC) No. 1257/96 concerning humanitarian aid (20 June 1996) OJ L 163, 2.7.1996,  <http://eur -
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1996R1257:20090420:EN:PDF> accessed 20 April 2015, 1. 
4989ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴ 9/IhΣ ΨCǳƴŘƛƴƎ ŦƻǊ ƘǳƳŀƴƛǘŀǊƛŀƴ ŀƛŘΩ ғhttp://ec.europa.eu/echo/funding-
evaluations/funding-humanitarian-aid_en> accessed 20 April 2015.  
499 Art. 214 of the TFEU. 
500 Regulation (EC) No 1257/96 concerning humanitarian aid (20 June 1996) OJ L 163, 2.7.1996, 1  <http://eur -
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1996R1257:20090420:EN:PDF> accessed 20 April 2015. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1996R1257:20090420:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1996R1257:20090420:EN:PDF
http://ec.europa.eu/echo/funding-evaluations/funding-humanitarian-aid_en
http://ec.europa.eu/echo/funding-evaluations/funding-humanitarian-aid_en
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1996R1257:20090420:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1996R1257:20090420:EN:PDF


FRAME                                                      Deliverable No. 10.2 

 

 
 
97 

European Consensus on Humanitarian Aid have the collective aim to save and preserve life, to prevent or 

reduce suffering and to safeguard the integrity and dignity of individuals by providing relief and protection 

during humanitarian crises.  

The European Consensus on Humanitarian Aid laid down guiding principles for EU humanitarian 

assistance, namely the humanitarian principles of humanity, neutrality, impartiality and independence.501 

¢Ƙƛǎ ŘƻŎǳƳŜƴǘ ŦǳǊǘƘŜǊ ŘŜŦƛƴŜǎ ǘƘŜ ŎƻƳƳƻƴ ƻōƧŜŎǘƛǾŜǎ ƻŦ 9¦ ƘǳƳŀƴƛǘŀǊƛŀƴ ŀƛŘ ǘƻ ΨǇǊƻǾƛŘŜ a needs-based 

emergency response to preserve life, prevent and alleviate human suffering and maintain human 

ŘƛƎƴƛǘȅΩΦ502 At the local level, ǘƘŜ 9¦ ƛǎ ŀƭǎƻ ŎƻƳƳƛǘǘŜŘ ǘƻ ǇǊƻǾƛŘŜ ΨǇǊŜǇŀǊŜŘƴŜǎǎ ŀƴŘ ǊŜŎƻǾŜǊȅ ǘƻ ƛƴŎǊŜŀǎŜ 

ǘƘŜ ǊŜǎƛƭƛŜƴŎŜ ǘƻ ŜƳŜǊƎŜƴŎƛŜǎΩΦ Lǘ ǎǘǊŜǎǎŜǎ ǘƘŜ ƛƳǇƻǊǘŀƴŎŜ ƻŦ ΨŎŀǇŀŎƛǘȅ ōǳƛƭŘƛƴƎ ŀŎǘƛǾƛǘƛŜǎ ǘƻ ǇǊŜǾŜƴǘ ŀƴŘ 

ƳƛǘƛƎŀǘŜ ǘƘŜ ƛƳǇŀŎǘ ƻŦ ŘƛǎŀǎǘŜǊǎ ŀƴŘ ǘƻ ŜƴƘŀƴŎŜ ƘǳƳŀƴƛǘŀǊƛŀƴ ǊŜǎǇƻƴǎŜΩΦ503 

It should be noted that the EU is also committed to respect and to promote compliance with international 

law, with emphasis on IHRL, IHL and Refugee Law.504 Accordingly, the EU adopted the Guidelines on 

promoting compliance with international humanitarian law in 2005, updated in 2009.505 This commitment 

is also reflected in each of its partnership agreements. Since the Commission implements its humanitarian 

programmes through partner organisations, it is necessary to ensure that they also adhere to common 

humanitarian principles.506  

2. Challenges  

a)  Providing independent humanitarian aid while ensuring 

coherence among external policies 

The main challenge for the EU as a humanitarian aid provider is to respect the principle of independence, 

given that humanitarian policies are an ƛƴǘŜƎǊŀƭ ǇŀǊǘ ƻŦ ǘƘŜ 9¦Ωǎ ŜȄǘŜǊƴŀƭ ŀŎǘƛƻƴΦ ¢ƘŜ ǊŜƭŜǾŀƴǘ 9¦ 

documents on humanitarian assistance underline the separate nature of humanitarian aid in comparison 

with other external policies, i.e. development cooperation or Common Foreign and Security Policy 

(CFSP).507 

                                                           
501 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ9ǳǊƻǇŜŀƴ /ƻƴǎŜƴǎǳǎ ƻƴ IǳƳŀƴƛǘŀǊƛŀƴ !ƛŘΩ όнллуύ нллуκ/ нрκлм ғhttp://eur -
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN> accessed 20 April 2015, paras. 
10-14. 
502 Ibid, para. 8. 
503Ibid, para. 9. 
504 Ibid, para. 16. 
505 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ9¦ DǳƛŘŜƭƛƴŜǎ ƻƴ ǇǊƻƳƻǘƛƴƎ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿ 
όLI[ύΩ όнллфύ hW /-327 <http://eur -lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52009XG1215%2801%29&from=EN> accessed 20 April 2015. 
506 European Union, Framework Partnership Agreement with Humanitarian Organisations (2014) FPA ς 01/01/2014 

<http://ec.europa.eu/echo/files/partners/humanitarian_aid/fpa/2014/FPA_NGO_en.pdf> accessed 20 April 2015, 

Art. 3.2 
507 Wŀƴ hǊōƛŜ Ŝǘ ŀƭΦΣ ΨIǳƳŀƴƛǘŀǊƛŀƴ !ƛŘ ŀǎ ŀƴ Lƴtegral Part of the European Union's External Action: The Challenge of 
wŜŎƻƴŎƛƭƛƴƎ /ƻƘŜǊŜƴŎŜ ŀƴŘ LƴŘŜǇŜƴŘŜƴŎŜΩ όнлмпύ нн όоύ Journal of Contingencies and Crisis Management, 158-159. 

http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
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The Lisbon Treaty seems to have strengthened the independence of EU humanitarian aid with its insertion 

in a separate chapter.508 Nonetheless, pursuant to the Article 214(1) TFEU, EU humanitarian aid shall be 

ŎƻƴŘǳŎǘŜŘ ΨǿƛǘƘƛƴ ǘƘŜ ŦǊŀƳŜǿƻǊƪ ƻŦ ǘƘŜ ǇǊƛƴŎƛǇƭŜǎ ŀƴŘ ƻōƧŜŎǘƛǾŜǎ ƻŦ ǘƘŜ ŜȄǘŜǊƴŀƭ ŀŎǘƛƻƴ ƻŦ ǘƘŜ ¦ƴƛƻƴΦΩ ! 

strict interpretation of the wording of this provision may lead to the conclusion that humanitarian aid can 

be used as an instrument to achieve objectives contained in Article 21 TEU, such as Ψpreserve peace, 

ǇǊŜǾŜƴǘ ŎƻƴŦƭƛŎǘǎ ŀƴŘ ǎǘǊŜƴƎǘƘŜƴ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǎŜŎǳǊƛǘȅΩΦ509 Subject to Article 21(3) TEU, the EU needs to 

ensure coherence among its external policies, including humanitarian aid, which may endanger the 

ƛƴŘŜǇŜƴŘŜƴŎŜ ƻŦ 9¦Ωǎ ƘǳƳŀƴƛǘŀǊƛŀƴ ŀƛŘ ǇƻƭƛŎȅΦ ¢ƻ ǇǊŜǎŜǊǾŜ ǘƘŜ ƛƴŘŜǇŜƴŘŜƴŎŜ ŀƴŘ ƴŜŜŘǎ-based approach 

of humanitarian aid policy, Article 214(2) TFEU is to be interpreted as restricting the humanitarian aid 

ƻōƧŜŎǘƛǾŜǎ ǘƻ ǘƘƻǎŜ Ψƛƴ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ŀƴŘ ǿƛǘƘ ǘƘŜ ǇǊƛƴŎƛǇƭŜǎ ƻŦ 

impartiality, neutrality and non-ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΩ.510 

At the institutional level, humanitarian aid does not fall under the competence of the EEAS, unlike 

development cooperation. However some humanitarian actors and ECHO itself have expressed their 

ŎƻƴŎŜǊƴǎ ŀōƻǳǘ ǘƘŜ ƛƴǘŜƎǊŀǘƛƻƴ ƻŦ ƘǳƳŀƴƛǘŀǊƛŀƴ ŀƛŘ ǇƻƭƛŎȅ ƛƴ ǘƘŜ 9¦Ωǎ ŜȄǘŜǊƴŀƭ ŀŎǘƛƻƴ, together with a 

broad interpretation of the coordinating role of EEAS, which may damage the principle of independence 

and politicise humanitarian policy.511 

It can be concluded that the Treaty of Lisbon reinforces the independence of humanitarian aid policy, 

while the European Consensus on Humanitarian Aid consolidates the applicability of humanitarian 

principles. Nonetheless, the pursuance for greater coherence among the EU external policies poses a risk 

of politicisation of humanitarian aid delivery.  

Despite the distinct nature of humanitarian assistance, it can only be effective when linked to other 

policies, particularly to development cooperation. The European Consensus affirms that EU humanitarian 

aid should take into consideration long-term development objectives.512 Certainly humanitarian and 

development policies come closer in certain scenarios, particularly pursuant to the objective of 

strengthening resilience, ǿƘƛŎƘ ΨƭƛŜǎ ŀǘ ǘƘŜ ƧǳƴŎǘƛƻƴ ōŜǘǿŜŜƴ ƘǳƳŀƴƛǘŀǊƛŀƴ ŀƴŘ ŘŜǾŜƭƻǇƳŜƴǘ 

assistanceΩ.513 The European Consensus document further recognises that humanitarian assistance is 

                                                           
508 tŜǘŜǊ ±ŀƴ 9ƭǎǳǿŜƎŜ ŀƴŘ Wŀƴ hǊōƛŜΣ Ψ¢ƘŜ 9¦ϥǎ IǳƳŀƴƛǘŀǊƛŀƴ !ƛŘ tƻƭƛŎȅ ŀŦǘŜǊ Lisbon: Implications of a New Treaty 
.ŀǎƛǎΩ ƛƴ LƴƎŜ DƻǾŀŜǊŜ ŀƴŘ {ŀǊŀ tƻƭƛ όŜŘǎΦύΣ EU Management of Global Emergencies: Legal Framework for Combating 
Threats and Crises (Brill 2014) 20ς45. 
509TEU, Art. 21.2(c) 
510 Wŀƴ hǊōƛŜ Ŝǘ ŀƭΦΣ ΨIǳƳŀƴƛǘŀǊƛŀƴ !ƛŘ ŀǎ ŀƴ LƴǘŜgral Part of the European Union's External Action: The Challenge of 
wŜŎƻƴŎƛƭƛƴƎ /ƻƘŜǊŜƴŎŜ ŀƴŘ LƴŘŜǇŜƴŘŜƴŎŜΩ όнлмпύ нн όоύ Journal of Contingencies and Crisis Management, 160. 
511Caritas, Bridging the gap between policy and practice (2011) 
<http://www.caritas.eu/sites/default/files/bridgingthegap_endefinite.pdf> accessed 20 April 2015; Oxfam, Fit for 
Purpose? The European External Action Service one year On (2012) 
<http://www.oxfam.org/sites/www.oxfam.org/files/bp159-fit -for-purpose-eeas-230111-en.pdf> accessed 20 April 
2015 
512 Council of the European Union, Ψ9ǳǊƻǇŜŀƴ /ƻƴǎŜƴǎǳǎ ƻƴ IǳƳŀƴƛǘŀǊƛŀƴ !ƛŘΩ όнллуύ нллуκ/ нрκлм ғhttp://eur -
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN> accessed 20 April 2015, para. 22.  
513 Lƴ нлмн ǘƘŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ ƛƴ ŀ /ƻƳƳǳƴƛŎŀǘƛƻƴ ǘƻ ǘƘŜ 9ǳǊƻǇŜŀƴ tŀǊƭƛŀƳŜƴǘ ŀƴŘ ǘƘŜ /ƻǳƴŎƛƭ Ψ¢ƘŜ 9¦ 
!ǇǇǊƻŀŎƘ ǘƻ ǊŜǎƛƭƛŜƴŎŜΥ [ŜŀǊƴƛƴƎ ŦǊƻƳ CƻƻŘ {ŜŎǳǊƛǘȅ /ǊƛǎƛǎΩΣ ǇǊƻǇƻǎŜŘ ŀ ƴŜǿ ǇƻƭƛŎȅ ƻƴ ǊŜǎƛƭƛŜƴŎŜΦ ¢ƘŜ /ƻƳƳƛǎǎƛƻƴ 
outlines a strategy to increase national resilience capabilities and reduce the vulnerability of people affected by 
disasters combining humanitarian and development aid. See European Commission, Communication to the 

http://www.caritas.eu/sites/default/files/bridgingthegap_endefinite.pdf
http://www.oxfam.org/sites/www.oxfam.org/files/bp159-fit-for-purpose-eeas-230111-en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
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usually delivered in situations where other instruments related to crisis management, civil protection and 

consular assistance are in place, and the EU has to ensure coherence, complementarity and efficiency in 

its response to crises.514  

b) Humanitarian aid and crisis management operations  

 EU humanitarian aid is not a CSDP tool,515but in conflict-related scenarios both humanitarian aid and 

security and defence mechanisms may potentially co-apply, as the EU pursues coherence and 

complementarity in its response to crises.516 

i.   The use of civil protection resources and military assets in response to humanitarian 

situations 

Pursuant of Article 40 TEU, the implementation of CFSP measures should not be done at the expense of 

policies listed in Articles 3 to 5, including humanitarian aid under Article 4. Thus this provision ensures the 

independence of EU humanitarian aid in relation to potential foreign policy and military influences. Article 

по ¢9¦ ƻƴ 9¦Ωǎ /SDP allows the EU to resort to civilian and military means to support humanitarian 

operations.517 The European Consensus on Humanitarian Aid ǳǇƘƻƭŘǎ ǘƘŀǘ ΨǘƘŜ ǳǎŜ ƻŦ ŎƛǾƛƭ ǇǊƻǘŜŎǘƛƻƴ 

resources and military assets in response to humanitarian situations must be in line with the [applicable] 

DǳƛŘŜƭƛƴŜǎ ώΧϐ ǘƻ ǎŀŦŜƎǳŀǊŘ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ ƘǳƳŀƴƛǘŀǊƛŀƴ ǇǊƛƴŎƛǇƭŜǎΩΦ518 {ƛƳƛƭŀǊƭȅ ƛǘ ǎǘŀǘŜǎ ǘƘŀǘ Ψƛn 

ŎƻƳǇƭŜȄ ŜƳŜǊƎŜƴŎƛŜǎΣ ǊŜŎƻǳǊǎŜ ǘƻ ŎƛǾƛƭ ǇǊƻǘŜŎǘƛƻƴ ŀǎǎŜǘǎ ǎƘƻǳƭŘ ōŜ ǘƘŜ ŜȄŎŜǇǘƛƻƴΩΦ519 Furthermore, the 

European Consensus states that  

In order to avoid a blurring of lines between military operations and humanitarian aid, it is 

essential that military assets and capabilities are used only in very limited circumstances in 

ǎǳǇǇƻǊǘ ƻŦ ƘǳƳŀƴƛǘŀǊƛŀƴ ǊŜƭƛŜŦ ƻǇŜǊŀǘƛƻƴǎ ŀǎ ŀ Ψƭŀǎǘ ǊŜǎƻǊǘΩΣ ƛΦŜΦ ǿƘŜǊŜ ǘƘŜǊŜ ƛǎ ƴƻ ŎƻƳǇŀǊŀōƭŜ 

civilian alternative and only the use of military assets that are unique in capability and availability 

can meet a critical humanitarian need.520  

                                                           
9ǳǊƻǇŜŀƴ tŀǊƭƛŀƳŜƴǘ ŀƴŘ ǘƘŜ /ƻǳƴŎƛƭ Ψ¢ƘŜ 9¦ !ǇǇǊƻŀŎƘ ǘƻ ǊŜǎƛƭƛŜƴŎŜΥ [ŜŀǊƴƛƴƎ ŦǊƻƳ CƻƻŘ {ŜŎǳǊƛǘȅ /ǊƛǎƛǎΩΣ COM(2012) 
586 final (30.10.2012) 
<http://ec.europa.eu/echo/files/policies/resilience/com_2012_586_resilience_en.pdfhttp://ec.europa.eu/echo/fil
es/policies/resilience/com_2012_586_resilience_en.pdfhttp://ec.europa.eu/echo/files/policies/resilience/com_20
12_586_resilience_en.pdfhttp://ec.europa.eu/echo/files/policies/resilience/com_2012_586_resilience_en.pdf> 
accessed 20 April 2015. 
514 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ9ǳǊƻǇŜŀƴ /ƻƴǎŜƴǎǳǎ ƻƴ IǳƳŀƴƛǘŀǊƛŀƴ !ƛŘΩ όнллуύ нллуκ/ нрκлм ғhttp://eur -
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN> accessed 20 April 2015, para 22. 
515 Ibid, para. 15 
516 Ibid, para. 22. 
517 TEU Art. 43 (1). 
518 Council of ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ9ǳǊƻǇŜŀƴ /ƻƴǎŜƴǎǳǎ ƻƴ IǳƳŀƴƛǘŀǊƛŀƴ !ƛŘΩ όнллуύ нллуκ/ нрκлм ғhttp://eur -
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN> accessed 20 April 2015, para. 57. 
The applicable rules are the Guidelines on the Use of Military and Civil Defense Assets in complex emergencies and 
the Oslo Guidelines on the Use of Military and Civil Defense Assets in International Disaster Relief. 
519 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ9ǳǊƻǇŜŀƴ /ƻƴǎŜƴǎǳǎ ƻƴ IǳƳŀƴƛǘŀǊƛŀƴ !ƛŘΩ όнллуύ нллуκ/ нрκлм ғhttp://eur -
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN> accessed 20 April 2015, para. 60. 
520 Ibid, para. 61. 

http://ec.europa.eu/echo/files/policies/resilience/com_2012_586_resilience_en.pdf
http://ec.europa.eu/echo/files/policies/resilience/com_2012_586_resilience_en.pdf
http://ec.europa.eu/echo/files/policies/resilience/com_2012_586_resilience_en.pdf
http://ec.europa.eu/echo/files/policies/resilience/com_2012_586_resilience_en.pdf
http://ec.europa.eu/echo/files/policies/resilience/com_2012_586_resilience_en.pdf
http://ec.europa.eu/echo/files/policies/resilience/com_2012_586_resilience_en.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
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Respect for international humanitarian law requires that EU military operations supporting humanitarian 

assistance are subject to strict conditions. The preparations for a potential EUFOR Mission to Libya in 2011 

was assessed positively as it provided guarantees towards the neutrality of humanitarian assistance and 

an independent need-based assessment. On April 2011 the Council adopted a decision on EUFOR Libya, a 

military operation to support humanitarian assistance operations in Libya, although it was never launched.   

It was decided that the deployment of EUFOR Libya would be conditional upon request by the UN Office 

for Coordination of Humanitarian Affairs (UNOCHA) and after all civilian alternatives had been explored 

and exhausted. The condition for such deployment secured that the decision to resort to military assets 

would be based on a needs-based assessment by OCHA and with respect to humanitarian principles.521  

It should be noted that military aǎǎŜǘǎ ǘƘŜƳǎŜƭǾŜǎ ǊŜƳŀƛƴ ǳƴŘŜǊ ƳƛƭƛǘŀǊȅ ŎƻƴǘǊƻƭΣ ΨǘƘŜ ƘǳƳŀƴƛǘŀǊƛŀƴ 

operation as a whole must remain under the overall authority and control of the responsible humanitarian 

organisŀǘƛƻƴΦΩ522 Therefore it is imperative that the humanitarian operation retains its civilian nature.523 

With respect to the needs-based assessment and neutral nature of humanitarian assistance, the EU when 

ƳŀƪƛƴƎ ŀƭƭƻŎŀǘƛƻƴ ŘŜŎƛǎƛƻƴǎΣ Ƴǳǎǘ ŜƴǎǳǊŜ ΨōŀƭŀƴŎŜ ƻŦ ǊŜǎǇƻƴǎŜ ōŜǘǿŜŜƴ ŘƛŦŦŜǊŜƴǘ ŎǊƛǎŜǎ ōŀǎŜŘ ƻƴ ƴŜŜŘΩΦ 

Forgotten crises and those neglected needs in response to specific crises receive special attention from 

the EU.524 ECHO ensures a need-based approach through a two-phase assessment procedure. At an initial 

stage, ECHO has tools which provide evidence on the needs in specific countries and individual crises. The 

second phase focuses on the context of the crisis and response analysis.525 ECHO also supports and 

contributes to the improvement of needs assessments and evidence-based decision-making in the 

humanitarian sector as a whole.526  

ii.   The EU´s comprehensive approach to external conflict and crises  

This approach has already been applied as the organising principle for EU action in the Horn of Africa, the 

Sahel and the Great Lakes. The EU has been enhancing its comprehensive approach to external conflicts 

and crises in practice, and through statements. Being aware of the danger that this approach poses to the 

                                                           
521Caritas, Bridging the gap between policy and practice (2011) 
<http://www.caritas.eu/sites/default/files/bridgingthegap_endefinite.pdf> accessed 20 April 2015, 19 and 33. 
522 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ9ǳǊƻǇŜŀƴ /ƻƴǎŜƴǎǳǎ ƻƴ IǳƳŀƴƛǘŀǊƛŀƴ !ƛŘΩ όнллуύ нллуκ/ нрκлм ғhttp://eur -
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN> accessed 20 April 2015, para. 63. 
523 Ibid, para. 63. 
524 ECHO has two evaluation mechanisms: the Global Vulnerability and Crisis Assessment (GVCA) and the forgotten 
crisis assessment (FCA). These tools serve to determine where to allocate EU humanitarian aid on a needs basis and 
with due respect to the principles of impartially and independence. The GVCA and FCA facilitate a consistent and 
ōŀƭŀƴŎŜŘ ŀƭƭƻŎŀǘƛƻƴ ƻŦ ǊŜǎƻǳǊŎŜǎ ŀŎǊƻǎǎ ŘƛŦŦŜǊŜƴǘ ǊŜƎƛƻƴǎΦ {ŜŜ 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴ 9/IhΣ ΨGlobal Vulnerability and 
/Ǌƛǎƛǎ !ǎǎŜǎǎƳŜƴǘ κ CƻǊƎƻǘǘŜƴ /Ǌƛǎƛǎ !ǎǎŜǎǎƳŜƴǘΩ <http://ec.europa.eu/echo/resources-campaigns/online-
databases/global-vulnerability-and-crisis-assessment-forgotten-crisis_en> accessed 30 April 2015. Both tools are 
available at <http://echo-global-vulnerability-and-crisis.jrc.ec.europa.eu/PublicVisualization.aspx> accessed 30 May 
2015.  
525See 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴ 9/IhΣ Ψ!ǎǎŜǎǎƛƴƎ ƴŜŜŘǎΣ ǾǳƭƴŜǊŀōƛƭƛǘȅ ŀƴŘ Ǌƛǎƪ όнлмпύ 
<http://ec.europa.eu/echo/what/humanitarian-aid/needs-assessments_en> accessed 30 May 2015.  
526 The EU follows the work of the Inter-agency Standing Committee (IASC) in the application of the Operational 
Guidance on Coordinated Assessments in Humanitarian Crises and the MIRA (Multi-cluster/sector initial rapid 
assessment). ECHO also provides funding for global needs assessment initiatives under the Enhanced Response 
Capacity (ERC), supporting the development of the Index for Risk Management (InfoRM). 

http://www.caritas.eu/sites/default/files/bridgingthegap_endefinite.pdf
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=EN
http://ec.europa.eu/echo/resources-campaigns/online-databases/global-vulnerability-and-crisis-assessment-forgotten-crisis_en
http://ec.europa.eu/echo/resources-campaigns/online-databases/global-vulnerability-and-crisis-assessment-forgotten-crisis_en
http://echo-global-vulnerability-and-crisis.jrc.ec.europa.eu/PublicVisualization.aspx
http://ec.europa.eu/echo/what/humanitarian-aid/needs-assessments_en
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delivery of humanitarian aid in line with the humanitarian principles, all EU institution agree on the 

following:  

[H]umanitarian aid shall be provided in accordance with its specific modus operandi, 

respectful of the principles of humanity, neutrality, impartiality and independence, solely 

on the basis of the needs of affected populations, in line with the European Consensus on 

Humanitarian Aid.527 

¢ƘŜ 9¦Ωǎ ǊŜŀŎǘƛƻƴ ǘƻ ŎƻƴŦƭƛŎǘ ƛƴ {ȅǊƛŀ ǎŜǊǾŜǎ ǘƻ ƛƭƭǳǎǘǊŀǘŜ ǘƘŜ ŎƘŀƭƭŜƴƎŜ ǇƻǎŜŘ ōȅ ǘƘƛǎ ǊŜŎŜƴǘ ǘǊŜƴŘ ǘƻǿŀǊŘǎ 

more comprehensive responses. In June 2013 a comprehensive EU response to the Syrian crisis was 

announced by the European Commission and High Representative of the EU for Foreign Affairs and 

Security Policy.528 This broad strategy was aimed at facilitating a political solution to the crisis, the 

prevention of regional destabilisation and humanitarian aid.529 The comprehensive approach consists of 

ΨǇƻƛƴǘƛƴƎ ǘƻ ǘƘŜ Ƴƻōƛƭƛǎation of the entire range of instruments available to the EU and its Member States 

in crisis management to achieve a more holistic, sustainable response addressing multiple facets of crises 

in a coherent maƴƴŜǊΩΦ530 This approach entails the risk that EU humanitarian aid is perceived as a foreign 

policy tool.  

Moreover, humanitarian exceptions and safeguards embedded in foreign policy tools may not always be 

effective. For instance, restrictive measures are used by the EU as part of an integrated and 

comprehensive policy approach.531 9¦ ǊŜǎǘǊƛŎǘƛǾŜ ƳŜŀǎǳǊŜǎ ŀǊŜ ŀƛƳŜŘ ǘƻ ΨƳŀƛƴǘŀƛƴ ŀƴŘ ǊŜǎǘƻǊŜ 

internationaƭ ǇŜŀŎŜ ŀƴŘ ǎŜŎǳǊƛǘȅΩΣ ƘƻǿŜǾŜǊ aŜƳōŜǊ {ǘŀǘŜǎ ǿƛƭƭ ŜƴŘŜŀǾƻǳǊ ǘƻ ΨǊŜŘǳŎŜ ǘƻ ǘƘŜ ƳŀȄƛƳǳƳ 

extent possible any adverse humanitarian effects or unintended consequences for persons not targeted 

ƻǊ ƴŜƛƎƘōƻǳǊƛƴƎ ŎƻǳƴǘǊƛŜǎΩΦ532 To secure this end, Council Decisions imposing sanctions always contain 

legal safeguards in the form of humanitarian exceptions to the restrictions imposed. In practice, the 

fulfilment of these exemptions encounter many obstacles. Economic sanctions have the potential to affect 

negatively the humanitarian assistance provided in the targeted country, not only by increasing the 

                                                           
527 9ǳǊƻǇŜŀƴ /ƻƳƳƛǎǎƛƻƴΣ Ψ¢ƘŜ 9¦ϥǎ ŎƻƳǇǊŜƘŜƴǎƛǾŜ ŀǇǇǊƻŀŎƘ ǘƻ ŜȄǘŜǊƴŀƭ ŎƻƴŦƭƛŎǘ ŀƴŘ ŎǊƛǎŜǎΩΣ WhLbόнлмоύ ол Ŧinal, 
(11 December 2013) <http://www.eeas.europa.eu/statements/docs/2013/131211_03_en.pdf> accessed 30 May 
2015, 4. The Council reaffirms this statement in its conclusions. Council of the European Union, Council conclusions 
on the EU's comprehensive approach (Brussels, 12 May 2014) 
<http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/EN/foraff/142552.pdf> accessed 30 May 
2015, para. 12, 4. 
528 European Commission and High Representative of the EU for Foreign Affairs and Security Policy (2013), Joint 
Communication to the European Parliament, the Council, the European Economic and Social Committee and the 
/ƻƳƳƛǘǘŜŜ ƻŦ ǘƘŜ wŜƎƛƻƴǎΣ Ψ¢ƻǿŀǊŘǎ ŀ /ƻƳǇǊŜƘŜƴǎƛǾŜ 9¦ !ǇǇǊƻŀŎƘ ǘƻ ǘƘŜ {ȅǊƛŀƴ /ǊƛǎƛǎΩΣ WhLb όнлмоύ нн ό.ǊǳǎǎŜƭǎΣ 
24.6.2013). 
529 Wŀƴ hǊōƛŜ Ŝǘ ŀƭΦΣ ΨIǳƳŀƴƛǘŀǊƛŀƴ !ƛŘ ŀǎ ŀƴ LƴǘŜƎǊŀƭ tŀǊǘ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴϥǎ 9ȄǘŜǊƴŀƭ !ŎǘƛƻƴΥ ¢ƘŜ Challenge of 
wŜŎƻƴŎƛƭƛƴƎ /ƻƘŜǊŜƴŎŜ ŀƴŘ LƴŘŜǇŜƴŘŜƴŎŜΩ όнлмпύ нн όоύ WƻǳǊƴŀƭ ƻŦ /ƻƴǘƛƴƎŜƴŎƛŜǎ ŀƴŘ /Ǌƛǎƛǎ aŀƴŀƎŜƳŜƴǘΣ мснΦ 
530 !ƴŘǊŜŀ tƻƴǘƛǊƻƭƛ Ŝǘ ŀƭΦΣ Ψ[ƻǎƛƴƎ tǊƛƴŎƛǇƭŜǎ ƛƴ ǘƘŜ {ŜŀǊŎƘ ŦƻǊ /ƻƘŜǊŜƴŎŜΚ ! CƛŜƭŘ-Based Viewpoint on the EU and 
IǳƳŀƴƛǘŀǊƛŀƴ !ƛŘΩ όнлм3) The Journal of Humanitarian Assistance 
<http://sites.tufts.edu/jha/archives/tag/comprehensive-approach> accessed 30 May 2015. 
531 /ƻǳƴŎƛƭ ƻŦ ǘƘŜ 9ǳǊƻǇŜŀƴ ¦ƴƛƻƴΣ Ψ.ŀǎƛŎ ǇǊƛƴŎƛǇƭŜǎ ƻƴ ǘƘŜ ǳǎŜ ƻŦ ǊŜǎǘǊƛŎǘƛǾŜ ƳŜŀǎǳǊŜǎ όǎŀƴŎǘƛƻƴǎύΩΣ млмфуκмκлп wŜǾ 
1 (Brussels, 7 June 2004) 
<http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2010198%202004%20REV%201> accessed 30 May 2015, 
para. 5. 
532 Ibid, para. 1, 6. 

http://www.eeas.europa.eu/statements/docs/2013/131211_03_en.pdf
http://www.consilium.europa.eu/uedocs/cms_Data/docs/pressdata/EN/foraff/142552.pdf
http://sites.tufts.edu/jha/archives/tag/comprehensive-approach
http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2010198%202004%20REV%201
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humanitarian needs, but hindering efforts to provide humanitarian assistance. Humanitarian aid agencies 

working in Syria claim that international sanctions against the country have propagated a shortage of 

supplies and restricted the transfer of funds.533 

Resorting to ǘƘŜǎŜ ΨƘǳƳŀƴƛǘŀǊƛŀƴ ŜȄŎŜǇǘƛƻƴǎΩ may contribute to increased violence against civilians.534 

Should this be the outcome of the application of these humanitarian safeguards, the EU would be found 

to be acting inconsistently with its humanitarian objectives and core values.  

The EU is aware that the co-existence of different crisis management measures has potentially serious 

risks for a principled delivery of humanitarian aid. Consequently, the EU has been gradually defining the 

boundaries of civil-military operations and their relationship with the humanitarian sector. The operation 

9¦Chw ¢ŎƘŀŘκw/!Σ ŀǎ ǇŀǊǘ ƻŦ ǘƘŜ 9¦Ωǎ ŎƻƳǇǊŜƘŜƴǎƛǾŜ ŀǇǇǊƻŀŎƘ ǘƻǿŀǊŘǎ ǘƘŜ ŎǊƛǎƛǎ ƛƴ 5ŀǊŦǳǊΣ ǿŀǎ ŀƛƳŜŘ 

at providing greater security to enable humanitarian assistance and free movement of humanitarian aid 

personnel.535 EUFOR Tchad/RCA set new benchmarks for civil-military cooperation, reinforcing 

communication between humanitarian actors and military personnel, while respecting the independence 

of humanitarian aid.536 

  

                                                           
533LwLb ƴŜǿǎΣ Ψ{ŀƴŎǘƛƻƴǎ Ƙƛǘ ƘǳƳŀƴƛǘŀǊƛŀƴ ŀƛŘ ǘƻ {ȅǊƛŀΩ όнр WŀƴǳŀǊȅ нлмоύ 
<http://www.irinnews.org/report/97335/sanctions-hit-humanitarian-aid-to-syria> accessed 30 May 2015. 
534 In May 2011 the EU imposed a full arms embargo on Syria in response to the violent repression by Syrian 
government forces of peaceful protests and the following violent conflict in the country. In 2013 the Council 
authorised tƘŜ ǎǳǇǇƭȅ ƻŦ ŎŜǊǘŀƛƴ ŜǉǳƛǇƳŜƴǘ ǘƻ {ȅǊƛŀƴ ƻǇǇƻǎƛǘƛƻƴ ŦƻǊŎŜǎΦ {ŜŜ h·C!aΣ Ψ9¦ ŦƻǊŜƛƎƴ ƳƛƴƛǎǘŜǊǎ Ƴǳǎǘ ōƛǘŜ 
ǘƘŜ ōǳƭƭŜǘ ŀƴŘ ŜȄǘŜƴŘ ǘƘŜ ŀǊƳǎ ŜƳōŀǊƎƻ ƻƴ {ȅǊƛŀΣ ǎŀȅǎ hȄŦŀƳΩ όнп aŀȅ нлмоύ ғhttp://www.oxfam.org.uk/media-
centre/press-releases/2013/05/eu-foreign-ministers-must-bite-the-bullet-and-extend-the-arms-embargo-on-syria-
says-oxfam> accessed 30 May 2015. 
535 UN Security Council Resolution 1778 (2007) on the establishment of the UN Mission in the Central African 
Republic and Chad (MINURCAT) adopted on 25 September 2007 
<http://www.refworld.org/docid/46fb5c9d2.htmlhttp://www.refworld.org/docid/46fb5c9d2.html> accessed 30 
May 2015; Council Joint Action 2007/677/CFSP of 15 October 2007 on the European Union military operation in the 
Republic of Chad and in the Central African Republic <http://eur -lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32007E0677&from=EN> accessed 30 May 2015; Council Decision 2008/101/CFSP 
of 28 January 2008 on the launching of the European Union military operation in the Republic of Chad and in the 
Central African Republic (Operation EUFOR Tchad/RCA) <http://eur -lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32008D0101&qid=1435745108318&from=EN> accessed 30 May 2015;  EEAS, EU 
Military Operation in Eastern Chad and North Eastern Central African Republic (EUFOR Tchad/RCA) (March 2009) 
<http://www.eeas.europa.eu/csdp/missions-and-operations/eufor-tchad-rca/pdf/01032009_factsheet_eufor-
tchad-rca_en.pdfhttp://www.eeas.europa.eu/csdp/missions-and-operations/eufor-tchad-
rca/pdf/01032009_factsheet_eufor-tchad-rca_en.pdf> accessed 30 May 2015.  
536 5ŀƳƛŜƴ IŜƭƭȅΣ Ψ[Ŝǎǎƻƴǎ ŦǊƻƳ 9¦Chw ¢ŎƘŀŘκw/!Ω 9¦L{{ {ŜƳƛƴŀǊ wŜǇƻǊǘǎ όtŀǊƛǎΣ му aŀǊŎƘ нлмлύ 
<http://www.iss.europa.eu/uploads/media/Lessons_from_EUFOR_Tchad_Report.pdf> accessed 30 May 2015, 9. 
¦b h/I!Σ ΨwŜŦŜǊŜƴŎŜ 5ƻŎǳƳŜƴǘΥ IǳƳŀƴƛǘŀǊƛŀƴ /ƛǾƛƭ-Military Liaison Arrangements and Coordination Mechanisms 
ŘǳǊƛƴƎ ǘƘŜ aŀƴŘŀǘŜ ƻŦ 9¦Chw ¢/I!5κw/!Ω όнллфύ 
<https://docs.unocha.org/sites/dms/Documents/CivMil%20Ref%20Doc%20EUFOR%20TCHAD-RCA.pdf> accessed 
30 May 2015. 

http://www.oxfam.org.uk/media-centre/press-releases/2013/05/eu-foreign-ministers-must-bite-the-bullet-and-extend-the-arms-embargo-on-syria-says-oxfam
http://www.oxfam.org.uk/media-centre/press-releases/2013/05/eu-foreign-ministers-must-bite-the-bullet-and-extend-the-arms-embargo-on-syria-says-oxfam
http://www.oxfam.org.uk/media-centre/press-releases/2013/05/eu-foreign-ministers-must-bite-the-bullet-and-extend-the-arms-embargo-on-syria-says-oxfam
http://www.refworld.org/docid/46fb5c9d2.html
http://www.refworld.org/docid/46fb5c9d2.html
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32007E0677&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32007E0677&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008D0101&qid=1435745108318&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008D0101&qid=1435745108318&from=EN
http://www.eeas.europa.eu/csdp/missions-and-operations/eufor-tchad-rca/pdf/01032009_factsheet_eufor-tchad-rca_en.pdf
http://www.eeas.europa.eu/csdp/missions-and-operations/eufor-tchad-rca/pdf/01032009_factsheet_eufor-tchad-rca_en.pdf
http://www.eeas.europa.eu/csdp/missions-and-operations/eufor-tchad-rca/pdf/01032009_factsheet_eufor-tchad-rca_en.pdf
http://www.eeas.europa.eu/csdp/missions-and-operations/eufor-tchad-rca/pdf/01032009_factsheet_eufor-tchad-rca_en.pdf
http://www.iss.europa.eu/uploads/media/Lessons_from_EUFOR_Tchad_Report.pdf
https://docs.unocha.org/sites/dms/Documents/CivMil%20Ref%20Doc%20EUFOR%20TCHAD-RCA.pdf
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E. Conclusion  
Protecting civilians from the worst effects of violence and abuse has become prominent on international 

political, humanitarian and human rights agendas. However, there are different conceptions of protection 

and a high degree of uncertainty, not just about how to protect civilians, but about what the protection 

agenda consists of: protection of who or what, against what kinds of threats, by whom? Although the past 

two decades have seen unprecedented willingness within the international community to intervene in the 

internal affairs of States, international political and military action to protect vulnerable populations has 

remained grossly inconsistent and in some instances, has aggravated the problem. Moreover, 

interventions and policies tend to prioritise stability over human rights considerations, especially when it 

is the human rights of vulnerable groups that are at stake. The forthcoming FRAME report 10.3 will address 

the EU´s legal and policy framework on protection of civilians, including vulnerable groups, and will test 

the consistency and coherence of CSDP policy through the analysis of practice (case-studies).  
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IV. The interaction between IHRL, IHL and IRL 

A. Introduction  

The interest in research concerning the relationship between IHRL and IRL is fairly recent. Traditionally, 

these three bodies of international law, in particular IHRL and IHL, were considered autonomous because 

of their different origins: IHL precedes IHRL by almost one century. Milanovic notes that the reason for 

this dissonance is that the international legal system óώΧϐ Ŏŀƴ ǎƛƳǳƭǘŀƴŜƻǳǎƭȅ ǘŜƴŘ ǘƻǿŀǊŘǎ ŦǊŀƎƳŜƴǘŀǘƛƻƴΣ 

because it tries to accommodate a number of widely diverging values and interests, and towards 

harmonisation, because without a measure of unity a legal system would soon stop being one, and divide 

ƛƴǘƻ ǎŜǾŜǊŀƭ ǇŀǊǘƛŎǳƭŀǊ ǊŜƎƛƳŜǎ ώΧϐô.537 This phenomenon is expressed in the interplay between IHRL, IHL 

and IRL.  

As other scholars have noted, even if they were not created with the idea that they should be applied 

together, there were basic principles when drafting the Universal Declaration of Human Rights that were 

inspired from the drafting of the Geneva Conventions of 1949.538 In practice, these three branches of 

international law have never really been autonomous from another. Some authors point out that armed 

conflict constitutes one of the main causes of massive displacement of population.539 Some authors 

contend that despite the fact that there is an indubitable convergence between these three branches of 

law, this does not mean that there is a resulting substantive and/or procedural clarity. This convergence 

is based on the fact that IHL, IHRL and IRL all have a similar goal: the protection of the person.540 Besides 

this, the current phenomenon regarding mass movement of persons has required that IHRL, IHL and IRL 

reinforce their protection goals.541 

The study of the relationship and interaction between IHRL, IHL and IRL, based on legal literature, poses 

a series of issues. First of all, on the basis of the literature surveyed, there are two main ways of 

approaching the matter: the majority of authors address the relationship between IHRL, IHL and IRL in a 

general perspective. This means that the authors address the relationship between these legal areas, 

mainly through the concepts of lex specialis and complementarity. Other scholars analyse the relationship 

between these legal areas by examining specific rules of these bodies of international law. 

                                                           
537 Marko Milanovic, 'Norm Conflicts, International Humanitarian Law and Human Rights Law' in Human Rights and 
International Humanitarian Law Vol. 19 (Collected Courses of the Academy of European Law, 2010) 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1531596> accessed 20 January 2015, 1-36, 13. 
538 Cordula Droege, 'The interplay between International Humanitarian Law and International Human Rights Law in 
situations of armed conflict' (2007) 40 (2) Israel Law Review, Hebrew University International Law Research Paper 
No. 14-07 <http://ssrn.com/abstract=1032149> accessed 19 December 2014, 310-355, 314. 
539 CǊŀƴœƻƛǎ .ǳƎƴƛƻƴΣ ΨwŜŦǳƎŜŜǎΣ ƛƴǘŜǊƴŀƭƭȅ ŘƛǎǇƭŀŎŜŘ ǇŜǊǎƻƴǎΣ ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩ όнлмпύΣ нр όрύ 
Fordham International Law Journal, <http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1990&context=ilj> 
accessed 15 September 2015, 1397.  
540 Antonio Augusto Cançado Trindade et al. Ψ5ŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ ŘŜ ƭƻǎ ŘŜǊŜŎƘƻǎ ƘǳƳŀƴƻǎΣ ŘŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ 
ŘŜ ƭƻǎ ǊŜŦǳƎƛŀŘƻǎ ȅ ŘŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛƻΥ !ǇǊƻȄƛƳŀŎƛƻƴŜǎ ȅ ŎƻƴǾŜǊƎŜƴŎƛŀǎΩ όмффпύ Actas del Seminario 
10 años de la Declaración de Cartagena sobre Refugiados ς Declaración de San José sobre Refugiados y Personas 
Desplazadas (Memoria del Coloquio Internacional) San José: ACNUR/IIDH/Gobierno de Costa Rica, 187-267. 
541 Ibid, 195. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1531596
http://ssrn.com/abstract=1032149
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With regard to IRL, there is a consensus that IRL needs to be applied in complementarity with other bodies 

of law to provide a more protective approach.542 The provisions of IRL are so precise that complementarity 

is necessary to secure the fullest protection. Refugee law is usually considered a part of human rights law, 

and there are many instances where human rights bodies and IRL bodies act together. 

Concerning the relationship between IHL and IRL, scholars have noted that when the Geneva Conventions 

were drafted, a uniform definitioƴ ƻŦ ΨǊŜŦǳƎŜŜΩ ŘƛŘ ƴƻǘ ŜȄƛǎǘΦ543 This is the reason why the definition of 

refugee under these conventions is narrower than the one offered by IRL. Actually the definition 

formulated in the Geneva Conventions ΨώΧϐ ǇǊŜǎŜƴǘǎ ǎƻƳŜ ƪŜȅ ŎƘŀǊŀŎǘŜǊƛǎǘƛŎǎ ǿƘƛŎƘ ƘƛƎƘƭƛƎƘǘ ǘƘŜ ŀŘŘŜŘ 

ǾŀƭǳŜ ƻŦ Lw[ ŀƴŘ LIw[ ŦƻǊ ǊŜƎǳƭŀǘƛƴƎ ǘƘŜ ǘǊŀƴǎŦŜǊ ƻŦ ǇǊƻǘŜŎǘŜŘ ǇŜǊǎƻƴǎ ώΧϐ.544 However, both IHL and IRL 

originated because of the need to regulate the protection of persons who are under the power/protection 

of a State of which they are not nationals.545 As a consequence, it is argued that IHL and IRL should be 

applied together in contexts of armed conflict, as each of these branches of law cannot independently 

offer a complete or broad level of protection for refugees.  

In accordance with this theoretical approach, the main advantages IHL poses to refugees is that it awards 

them protection as well as preventing displacement.546 Regarding the applicability of IHL, theoretical 

analysis follows in three stages: refugees in war, refugees from war and refugees in post-war contexts.  

As regards refugees in war, it is noted that there is no provision for refugees in non-international armed 

conflicts.547 However, it should be recalled that, as long as they are not participating directly in hostilities, 

refugees benefit from prohibition of attack, as they are not lawful targets, they are civilians.548 Regarding 

the protection of refugees under international humanitarian law in general, it is rightly pointed out that: 

¢ƘŜ ŎǊǳȄ ƻŦ ǘƘŜ ƳŀǘǘŜǊ ƛǎ ǘƘŜƴ ǿƘŜǘƘŜǊ ǊŜŦǳƎŜŜǎ ŀǊŜ ΨǇǊƻǘŜŎǘŜŘ ǇŜǊǎƻƴǎΩ ǳƴŘŜǊ ƛƴǘŜǊƴŀǘƛƻƴŀƭ 

humanitarian law. There is, however, no unequivocal answer to this question. International 

                                                           
542Michelle CƻǎǘŜǊΣ Ψbƻƴ-Refoulement on the Basis of Socio-Economic Deprivation: The Scope of Complementary 
tǊƻǘŜŎǘƛƻƴ ƛƴ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΨόнллфύ н New Zealand Law Review, , 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1605822> accessed 20 January 2015, , 259. 
543±ƛŎŜƴǘ /ƘŜǘŀƛƭΣ Ψ!ǊƳŜŘ /ƻƴŦƭƛŎǘ ŀƴŘ CƻǊŎŜŘ aƛƎǊŀǘƛƻƴΥ ! ǎȅǎǘŜƳƛŎ !ǇǇǊƻŀŎƘ ǘƻ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΣ 
wŜŦǳƎŜŜ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ ƛƴ !ƴŘǊŜǿ /ƭŀǇƘŀƳ ϧ tŀƻƭŀ DŀŜǘŀ όŜŘǎύΣ ¢ƘŜ hȄŦƻǊŘ IŀƴŘōƻƻƪ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ 
Law in Armed Conflict (Oxford University Press 2014) <http://ssrn.com/abstract=2308857> accessed 20 January 
2015,727. 
544 Ibid, 729. 
545 Rachel Brett & 9ǾŜ [ŜǎǘŜǊΣ ΨwŜŦǳƎŜŜ ƭŀǿ ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΥ ǇŀǊŀƭƭŜƭǎΣ ƭŜǎǎƻƴǎ ŀƴŘ ƭƻƻƪƛƴƎ ŀƘŜŀŘΨ 
(2001) 83 (843) International Review of the Red Cross, <https://www.icrc.org/eng/assets/files/other/713-
726_brett_lester.pdf> accessed 16 September 2015, ,713. 
546 !ƭƛŎŜ 9ŘǿŀǊŘǎΣ Ψ/ǊƻǎǎƛƴƎ [ŜƎŀƭ .ƻǊŘŜǊǎΥ ¢ƘŜ LƴǘŜǊŦŀŎŜ .ŜǘǿŜŜƴ wŜŦǳƎŜŜ [ŀǿΣ IǳƳŀƴ wƛƎƘǘǎ [ŀǿ ŀƴŘ 
IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿ ƛƴ ǘƘŜ άLƴǘŜǊƴŀǘƛƻƴŀƭ tǊƻǘŜŎǘƛƻƴέ ƻŦ wŜŦǳƎŜŜǎΩΣ ƛƴ wƻōŜǊǘŀ !ǊƴƻƭŘ ϧ bǀŜƭƭŜ vǳŞǾƛƴŜǘ όŜŘǎύΣ 
International Humanitarian Law and Human Rights Law. Towards a New Merger in International Law (Brill 2008), 
431. 
547±ƛŎŜƴǘ /ƘŜǘŀƛƭΣ Ψ!ǊƳŜŘ /ƻƴŦƭƛŎǘ ŀƴŘ CƻǊŎŜŘ aƛƎǊŀǘƛƻƴΥ ! ǎȅǎǘŜƳƛŎ !ǇǇǊƻŀŎƘ ǘƻ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΣ 
wŜŦǳƎŜŜ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ ƛƴ !ƴŘǊŜǿ /ƭŀǇƘŀƳ ϧ Paola Gaeta (eds), The Oxford Handbook of International 
Law in Armed Conflict (Oxford University Press 2014) <http://ssrn.com/abstract=2308857> accessed 20 January 
2015,704. 
548CǊŀƴœƻƛǎ .ǳƎƴƛƻƴΣ ΨwŜŦǳƎŜŜǎΣ ƛƴǘŜǊƴŀƭƭȅ ŘƛǎǇƭŀŎŜŘ ǇŜǊǎƻƴǎΣ ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩ όнлмпύΣ нр όрύ 
Fordham International Law Journal, <http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1990&context=ilj> 
accessed 15 September 2015, 1404.  

http://ssrn.com/abstract=2308857
http://ssrn.com/abstract=2308857
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humanitarian law instead provides a piece-meal frame of protection which depends on a 

complex set of various factors, including the ratification of AP I, the nationality of refugees, 

and the time of the arrival on the territory of the States parties. While some are protected 

persons under AP I, the great majority of refugees caught in international armed conflicts are 

not covered by this last instrument. In such a case, they must accordingly fulfil the ordinary 

conditions required by international humanitarian law to be considered as protected 

persons.549 

In addition when refugees fulfil the conditions to be considered protected persons, they also benefit from 

the elementary considerations of humanity, as established in the Corfu Channel case and in the Military 

and Paramilitary activities in and against Nicaragua case heard by the ICJ.550 

Nonetheless, since Article 73 of Additional Protocol I requires that refugees need to have been considered 

as such before the beginning of hostilities, this leaves certain refugees unprotected, and is therefore a 

shortcoming of international humanitarian law, considered by some as a direct contradiction of 

humanitarian principles.551 

Article 44 of AP I ƻŦŦŜǊǎ ǇǊƻǘŜŎǘƛƻƴ ǘƻ ǊŜŦǳƎŜŜǎ ΨŦǊƻƳ ƳŜŀǎǳǊŜǎ ƻŦ ŎƻƴǎǘǊŀƛƴǘ ǘƘŜȅ Ƴŀȅ ōŜ ǎǳōƧŜŎǘŜŘ ǘƻ ƻƴ 

the grounds of their nationality, even though they Ƴŀȅ ƘŀǾŜ ŦƭŜŘ ŦǊƻƳ ƎǊƻǳǇǎ ƻŦ ǘƘŜƛǊ ƴŀǘƛƻƴŀƭƛǘȅΩ. This 

provision is important because otherwise these persons would not be afforded protection by IHL because 

they would be considered subjects of their State. However, as they are refugees, by definition the State is 

denying them protection. Therefore, IHL rightly fixes the problem through Article 44.552 However, this 

prohibition does not prevent the detaining power from taking security measures against refugees, and 

                                                           
549 ±ƛŎŜƴǘ /ƘŜǘŀƛƭΣ Ψ!ǊƳŜŘ /ƻƴŦƭƛŎǘ ŀƴŘ CƻǊŎŜŘ aƛƎǊŀǘƛƻƴΥ ! ǎȅǎǘŜƳƛŎ !ǇǇǊƻŀŎƘ ǘƻ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΣ 
wŜŦǳƎŜŜ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ ƛƴ !ƴŘǊŜǿ /ƭŀǇƘŀƳ ϧ tŀƻƭŀ DŀŜǘŀ όŜŘǎύΣ ¢ƘŜ hȄŦƻǊŘ IŀƴŘōƻƻƪ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ 
Law in Armed Conflict (Oxford University Press 2014)  <http://ssrn.com/abstract=2308857> accessed 20 January 
2015,704. Along this line see also Pablo Antonio Fernández Sánchez, Ψ¢ƘŜ LƴǘŜǊǇƭŀȅ ōŜǘǿŜŜƴ LƴǘŜǊƴŀǘƛƻƴŀƭ 
IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿ ŀƴŘ wŜŦǳƎŜŜ [ŀǿΩ όнлмлύ м όнύ WƻǳǊƴŀƭ ƻŦ International Humanitarian Legal Studies, 329 ς 381. 
 550Pablo Antonio Fernández Sánchez, Ψ¢ƘŜ LƴǘŜǊǇƭŀȅ ōŜǘǿŜŜƴ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿ ŀƴŘ wŜŦǳƎŜŜ [ŀǿΩ 
(2010) 1 (2) Journal of International Humanitarian Legal Studies, , 354.  See Corfu Channel, (U.K. v. Albania) Judgment, 
ICJ (9 April 1949) <http://www.icj-cij.org/docket/files/1/1645.pdf> accessed 10 July 2015; Case Concerning Military 
and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States of America); Merits, ICJ (27 June 
1986) <http://www.icj -cij.org/docket/files/70/9619.pdf> accessed 10 July 2015. 
551 ±ƛŎŜƴǘ /ƘŜǘŀƛƭΣ Ψ!ǊƳŜŘ /ƻƴŦƭƛŎǘ ŀƴŘ CƻǊŎŜŘ aƛƎǊŀǘƛƻƴΥ ! ǎȅǎǘŜƳƛŎ !ǇǇǊƻŀŎƘ ǘƻ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΣ 
Refugee Law ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ ƛƴ !ƴŘǊŜǿ /ƭŀǇƘŀƳ ϧ tŀƻƭŀ DŀŜǘŀ όŜŘǎύΣ ¢ƘŜ hȄŦƻǊŘ IŀƴŘōƻƻƪ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ 
Law in Armed Conflict (Oxford University Press 2014) <<http://ssrn.com/abstract=2308857> accessed 20 January 
2015, 706. 
552 CǊŀƴœƻƛǎ .ǳƎƴƛƻƴΣ ΨwŜŦǳƎŜŜǎΣ ƛƴǘŜǊƴŀƭƭȅ ŘƛǎǇƭŀŎŜŘ ǇŜǊǎƻƴǎΣ ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΩ όнлмпύΣ нр όрύ 
Fordham International Law Journal, <http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1990&context=ilj> 
accessed 15 September 2015,<http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1990&context=ilj> 
accessed 15 September 2015, 1397-1420, 1407. 

http://www.icj-cij.org/docket/files/70/9619.pdf
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could even include their internment.553 However, in these situations of internment, IRL must revert to 

IHRL, when IHL does not apply. 554 

Nonetheless, it could be argued that IHL provides a more protective regime in some circumstances. One 

of the reasons for this is that the 1951 Refugee Convention does not contain a set of minimum rights that 

cannot be limited in any circumstances. In time of war, IHL contains provisions that limit the scope of 

measures that can be taken against refugees, because it requires States to restrain from harm as much as 

possible and to apply special measures to protected persons.555 As noted, 

More fundamentally, enclosing refugees under the generic label of protected persons fails to 

address their specific needs. On the one hand, the definition of protected persons under 

international humanitarian law does not include all refugees and other persons in need of 

protection. Besides the cases mentioned before, it excludes all nationals of a belligerent state 

who flee to a state that is not a party to the conflict during and/or because of the hostilities. 

On the other hand, even if refugees correspond to the definition of protected persons, they 

benefit as such from the same guarantees as ordinary aliens within the territory of a party to 

the conflict. As demonstrated above, the only two provisions specifically devoted to refugees 

in GC IV are conspicuously weak and ambiguous.556 

Assuming that the protection granted to refugees by IHL is insufficient, scholars turn to the interaction 

between IHRL and IRL. First, it is noted that the Refugee Convention excludes from its beneficiaries, 

refugees who have committed war crimes and crimes against humanity, showing a definite influence of 

IHL.557 It could be argued that refugee law has taken, or at least taken inspiration from, some concepts, 

principles or rules of IHL. For instance, it is indicated that the exclusively civilian character of refugee 

camps is inspired by the principle of distinction from IHL, therefore providing additional protection.558 

To support this argument for the influence of IHL on the UN Refugee Convention, some authors consider 

in particular article 8 of the referred instrument, pointing out that it is almost an exact reproduction of 

article 44 of GC IV, but that it offers wider protection, because it applies in times of peace as well as in 

times of armed conflict.   

                                                           
553±ƛŎŜƴǘ /ƘŜǘŀƛƭΣ Ψ!ǊƳŜŘ /ƻƴŦƭƛŎǘ ŀƴŘ CƻǊŎŜŘ aƛƎǊŀǘƛƻƴΥ ! ǎȅǎǘŜƳƛŎ !ǇǇǊƻŀŎƘ ǘƻ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀw, 
wŜŦǳƎŜŜ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ ƛƴ !ƴŘǊŜǿ /ƭŀǇƘŀƳ ϧ tŀƻƭŀ DŀŜǘŀ όŜŘǎύΣ ¢ƘŜ hȄŦƻǊŘ IŀƴŘōƻƻƪ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ 
Law in Armed Conflict (Oxford University Press 2014) 
<http://ssrn.com/abstract=2308857> accessed 20 January 2015, 708. 
554 wŀŎƘŜƭ .ǊŜǘǘ ϧ 9ǾŜ [ŜǎǘŜǊΣ ΨwŜŦǳƎŜŜ ƭŀǿ ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛŀƴ ƭŀǿΥ ǇŀǊŀƭƭŜƭǎΣ ƭŜǎǎƻƴǎ ŀƴŘ ƭƻƻƪƛƴƎ ŀƘŜŀŘΨ 
(2001) 83 (843) International Review of the Red Cross <https://www.icrc.org/eng/assets/files/other/713-
726_brett_lester.pdf> accessed 16 September 2015, , 720. 
555Stephane Jaquemete, Ψ¢ƘŜ ŎǊƻǎǎ-fertilization of international humanitarian law and international refugee law' 
(2001) 83 (843) International Review of the Red Cross, , 652. 
556 ±ƛŎŜƴǘ /ƘŜǘŀƛƭΣ Ψ!ǊƳŜŘ Conflict and Forced Migration: A systemic Approach to International Humanitarian Law, 
wŜŦǳƎŜŜ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ ƛƴ !ƴŘǊŜǿ /ƭŀǇƘŀƳ ϧ tŀƻƭŀ DŀŜǘŀ όŜŘǎύΣ ¢ƘŜ hȄŦƻǊŘ IŀƴŘōƻƻƪ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ 
Law in Armed Conflict (Oxford University Press 2014) <http://ssrn.com/abstract=2308857> accessed 20 January 
2015, 710. 
557 Ibid, 711. 
558 Stephane Jaquemete, Ψ¢ƘŜ ŎǊƻǎǎ-fertilization of international humanitarian law and international refugee law' 
(2001) Vol. 83 No. 843 International Review of the Red Cross, 651-674, 652. 
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Notwithstanding, an effective convergence between IHL, IRL and IHRL 

ώΧϐ ŜǾŜƴ ǿƘŜƴ ŜȄŎŜǇǘƛƻƴǎ ŀǊŜ ŎƭŜŀǊƭȅ ƧǳǎǘƛŦƛŜŘ ƻƴ ǘƘŜ ƎǊƻǳƴŘ ƻŦ ƴŀǘƛƻƴŀƭ ǎŜŎǳǊƛǘȅΣ ǘƘƛǎ ŘƻŜǎ 

not suspend the basic guarantees granted by international humanitarian law and human 

rights law. Indeed, the three branches of international law must be applied cumulatively so 

that possible restrictions and exceptions permitted by one of them ς can be overridden or 

conditioned by the rules anŘ ƎǳŀǊŀƴǘŜŜǎ ǳƴŘŜǊ ǘƘŜ ƻǘƘŜǊ ōǊŀƴŎƘŜǎ ώΧϐΦ559 

Concerning the situation of refugees from war, it is noted that the phenomena of massive influxes of 

displaced persons represents the most controversial topic of international refugee law.560 It is argued that 

IHRL complements the weak provisions of IRL on this topic, taking in to consideration that the prohibition 

of non-refoulement is contained in all regional human rights treaties. It is also asserted that: 

In any event, the continuing applicability of human rights law in times of armed conflict 

obliviates the limits and ambiguities of both refugee law and humanitarian law. The human 

rights prohibition of collective expulsion suffers from no exception or derogation. It further 

applies to any non-citizens - whether documented or not ς who are within the jurisdiction of 

the state and without regard to the risk of ill-treatment in the country of destination. One 

could still content that the prohibition of collective expulsion does not apply to massive 

influx, ōŜŎŀǳǎŜ ǘƘŜ ǘŜǊƳ ΨŜȄǇǳƭǎƛƻƴ ŘƻŜǎ ƴƻǘ ŎƻǾŜǊ ȫǊŜŦǳǎŀƭ ƻŦ ŜƴǘǊȅ ƻǊ ǊŜƧŜŎǘƛƻƴ ŀǘ ǘƘŜ 

border´. Such a line of reasoning is, however, not convincing.561 

Even though each of the three bodies of international law cover refugees from war, their scope varies 

from one regime to another. Nonetheless, the notion of persecution under IRL is regarded as a serious 

violation of human rights. Any grave violation of humanitarian law corresponds in substance to a violation 

ƻŦ ƘǳƳŀƴ ǊƛƎƘǘǎ Ψfor the purpose of the refugee definitƛƻƴΩΦ562 

Finally, with regards to refugees in post-war contexts, one of the main issues concerns repatriation after 

the end of hostilities. In the context of the European Union, this issue is of special importance due to the 

fact that most of the refugees coming from Africa and the Middle East are fleeing armed conflicts. In the 

context of the European Union, Directive 2011/95/EU regulates the protection afforded to refugees as 

well as subsidiary protection for those who do not qualify as refugees. The refugee protection system in 

the EU has been developed against the backdrop of the Refugee Convention. Authors argue that European 

courts should give primacy to the Refugee Convention system, because even if fleeing an armed conflict 

                                                           
559 ±ƛŎŜƴǘ /ƘŜǘŀƛƭΣ Ψ!ǊƳŜŘ /ƻƴŦƭƛŎǘ ŀƴŘ CƻǊŎŜŘ aƛƎǊŀǘƛƻƴΥ ! ǎȅǎǘŜƳƛŎ !ǇǇǊƻŀŎƘ ǘƻ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΣ 
wŜŦǳƎŜŜ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ ƛƴ !ƴŘǊŜǿ /ƭŀǇƘŀƳ ϧ Paola Gaeta (eds), The Oxford Handbook of International 
Law in Armed Conflict (Oxford University Press 2014) <http://ssrn.com/abstract=2308857> accessed 20 January 
2015, 714. 
560 Armed conflict is one of the main causes of massive refugee flux. One of the most notable cases at present is the 
ƻƴŜ ŎƻƴŎŜǊƴƛƴƎ {ȅǊƛŀƴ ǊŜŦǳƎŜŜǎΦ ¢ƘŜǎŜ ǇƘŜƴƻƳŜƴŀ ǘŜǎǘ ǘƘŜ ǊŜŎŜƛǾƛƴƎ ǎǘŀǘŜΩǎ ŎŀǇŀŎƛǘȅ ǘƻ ǊŜǎǇƻƴŘ ŀƴŘ ŎƻƳǇƭȅ ǿƛǘƘ 
its international obligations regarding the reception of refugees and their rights once they are in its territory. 
561  ±ƛŎŜƴǘ /ƘŜǘŀƛƭΣ Ψ!ǊƳŜŘ /ƻƴŦƭƛŎǘ ŀƴŘ CƻǊŎŜŘ aƛƎǊŀǘƛƻƴΥ ! ǎȅǎǘŜƳƛŎ !ǇǇǊƻŀŎƘ ǘƻ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΣ 
wŜŦǳƎŜŜ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ ƛƴ !ƴŘǊŜǿ /ƭŀǇƘŀƳ ϧ tŀƻƭŀ DŀŜǘŀ όŜŘǎύΣ ¢ƘŜ Oxford Handbook of International 
Law in Armed Conflict (Oxford University Press 2014) <http://ssrn.com/abstract=2308857> accessed 20 January 
2015, 721. 
562 Ibid, 723. 
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per se does not meet the criteria in the Refugee Convention, persons fleeing from an armed conflict may 

in fact be persecuted for one of the reasons set out in the convention. Only if this is not the case, should 

subsidiary protection be applied.563 

Regarding this issue in the broad framework of IHRL, IHL and IRL, first, it should be noted that voluntary 

repatriation has not developed in the framework of refugee law but is found within the practice of States 

and is within the policies of the UNHCR.564 This issue has been addressed in the development of human 

rights law, universally protecting ǘƘŜ ǊƛƎƘǘ ǘƻ ŜƴǘŜǊ ƻƴŜΩǎ ƻǿƴ ŎƻǳƴǘǊȅΦ !ǎ ƛǘ Ƙŀǎ ōŜŜƴ ƘƛƎƘƭƛƎƘǘŜŘ,, IHRL 

provides an indispensable yardstick for framing the legal content of both return and reintegration of 

displaced persons in their own countries. Although much remains to be done for ensuring their basic rights 

in peace-building processes, it contributes to fill the silence in the Refugee Convention, highlighting the 

vital interplay between these two branches of international law for the purpose of promoting a holistic 

approach to refugee protection.565 

Regarding the protection provided by IHL, the scenario is quite different.  Scholars argue that there is an 

absolute obligation of repatriation under this body of law when dealing with prisoners of war, which 

cannot be renounced. This obligation would require States to enforce repatriation at any price, conflicting 

with the principle of non-refoulement in IHRL and IHL. On this problematic issue, it is stated 

This is probably the only case of a true conflict of norms between international humanitarian 

law, refugee law, and human rights law. The absolute duty to repatriate prisoners of war 

without delay is in contradiction with, and is superseded by, the international refugee law, 

when these prisoners have a well-founded fear of being persecuted in the destination State. 

The refugee law prohibition of forcible repatriation does not apply when prisoners of war 

have committed war crimes or any other acts falling under the exclusion clause of Article 1F 

or under the exception of the non-refoulement duty of Article 33(2). Yet, even in such a case, 

human rights law still prevails over the humanitarian law obligation of repatriation as it bans 

any forcible return where there is a real risk of torture, degrading or inhuman treatment.566 

Other authors have stressed the applicability of IHRL regarding due process of law before, during and after 

the process of refugee petition.567 It is also contended that the adoption of Common Article 3 of the 

                                                           
563 Evangelia Tsourdi, 'What Protection for Persons Fleeing indiscriminate violence? The Impact of the European 
Courts  on the EU Subsidiary Protection System' in David James Cantor & Jean-François Durieux (eds), Refuge from 
Inhumanity? War Refugees and International Humanitarian law (Martinus Nijhoff Publishers 2014) 286-287. 
564 For an overview see: Marjoleine Zieck, UNHCR and Voluntary Repatriation of Refugees: a Legal Analysis (Martinus 
Nijhoff 1997). 
565 ±ƛŎŜƴǘ /ƘŜǘŀƛƭΣ Ψ!ǊƳŜŘ /ƻƴŦƭƛŎǘ ŀƴŘ CƻǊŎŜŘ aƛƎǊŀǘƛƻƴΥ ! ǎȅǎǘŜƳƛŎ !ǇǇǊƻŀŎƘ ǘƻ LƴǘŜǊƴŀǘƛƻƴŀƭ IǳƳŀƴƛǘŀǊƛŀƴ [ŀǿΣ 
wŜŦǳƎŜŜ [ŀǿ ŀƴŘ IǳƳŀƴ wƛƎƘǘǎ [ŀǿΩ ƛƴ !ƴŘǊŜǿ /ƭŀǇƘŀƳ ϧ tŀƻƭŀ DŀŜǘŀ όŜŘǎύΣ ¢ƘŜ hȄŦƻǊŘ IŀƴŘōƻƻƪ ƻŦ LƴǘŜǊƴŀǘƛƻƴŀƭ 
Law in Armed Conflict (Oxford University Press 2014) <http://ssrn.com/abstract=2308857> accessed 20 January 
2015, 729. 
566  Ibid, 731. 
567 Antonio Augusto Cançado Trindade et al. Ψ5ŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ ŘŜ ƭƻǎ ŘŜǊŜŎƘƻǎ ƘǳƳŀƴƻǎΣ ŘŜǊŜŎƘƻ internacional 
ŘŜ ƭƻǎ ǊŜŦǳƎƛŀŘƻǎ ȅ ŘŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛƻΥ !ǇǊƻȄƛƳŀŎƛƻƴŜǎ ȅ ŎƻƴǾŜǊƎŜƴŎƛŀǎΩ όмффпύ Actas del Seminario 
10 años de la Declaración de Cartagena sobre Refugiados ς Declaración de San José sobre Refugiados y Personas 
Desplazadas (Memoria del Coloquio Internacional) San José: ACNUR/IIDH/Gobierno de Costa Rica, 187-267,189. 
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Geneva Conventions of 1949 brought IHL and IHRL closer.568 It is noted that IHL could benefit from the 

stronger and more institutionalised IHRL supervisory mechanisms, both conventional and extra-

conventional,569 given that IHL does not provide for such implementation and enforcement machinery. 

This view is shared by Milanovic 

Thus, even if human rights substantively added nothing to IHL, i.e. if the relationship between 

IHL and IHRL was such that IHRL in wartime brought no less, but also no more protections for 

individuals than IHL, there would still be a point in regarding IHL and IHRL as two 

complementary bodies of law. IHL, now (jurisdictionally) framed in human rights terms, could 

be enforced (or tried to be enforced) before political bodies, such as the Human Rights 

Council or UN political organs more generally, or through judicial and quasi-judicial 

mechanisms, such as the International Court of Justice, the European Court of Human Rights, 

the UN treaty bodies, or domestic courts.570 

However, this author also argues that the joint application of IHL and IHRL can be possible at the price of 

ΨwaterƛƴƎ ŘƻǿƴΩ IHRL in order to make its application achievable. This means that human rights cannot be 

applied in the usual manner.571 In his view, there will be some scenarios where the joint application of 

IHRL and IHL is not possible and where the solution to the problem will be through the political process, 

as is the case on the principle of non-refoulement and repatriation of prisoners of war under IHL 

provisions.572 

B. Approaches to the relationship between  IHL, IHRL and IRL 
The majority of the existing scholarly literature on this topic focuses on the relationship between IHL and 

IHRL. The reason for this is that the relationship between IHRL and IHL is considered to be the more 

conflictive one, and that the relationship between IHRL and IRL tends to be more harmonious, as their 

respective norms do not collide with each other in theory or in practice. Departing from this consideration, 

the following section will present the most important thematic contents of the literature: whether the 

relationship of these three bodies is one of law as lex specialis or if it is one of complementarity. It will 

continue by describing the normative and applicable interaction among these bodies of law, based on 

ŀǳǘƘƻǊǎΩ ƻǇƛƴƛƻƴǎ ƻƴ ǘƘŜ ŀƴŀƭȅǎƛǎ ƻŦ specific norms.  

Most of the legal literature available on this topic is centered on the question of how to jointly apply IHRL, 

IHL and IRL. Contemporary legal literature poses no doubt that these three bodies of law, as a whole, can 

in some way or another be applied together, both in times of peace and in times of armed conflict. The 

discussion is centered instead on how these bodies of law should be applied. Professor Cançado Trindade 

follows a different approach however. Instead of focusing on the technique that should be used to apply 

these bodies of law together, the basis of his arguments are on their procedural and operative 

                                                           
568 Ibid, 223. 
569 Ibid, 250. 
570 Marko Milanovic, 'Norm Conflicts, International Humanitarian Law and Human Rights Law' (2010) 19 Human 
Rights and International Humanitarian Law (Collected Courses of the Academy of European Law) 
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1531596> accessed 20 January 2015, 2. 
571 Ibid, 3. 
572 Ibid, 5. 
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convergence. In this line, Cançado Trindade notes that one of the main divergences between these three 

bodies of law resides in the procedural element of legitimation ad causam. While IHRL has recognised the 

individual right to petition, IHL and IRL have not done so.573 Therefore, while an individual can present a 

petition to IHRL bodies, this is not case for IHL and IRL, given that there are no supervision mechanisms to 

accept individual claims. 

It is also noted that the convergence of IHL, IHRL and IRL is not only substantive and procedural, but also 

operational.574 In this regard, the work of the International Committee of the Red Cross (ICRC) with 

detainees, refugees and displaced persons is recalledΣ ŀǎ ǿŜƭƭ ŀǎ ǘƘŜ ¦bIw/Ωǎ ǿƻǊƪ ǊŜƎŀǊŘƛƴƎ ƘǳƳŀƴ 

rights. An example of this operational convergence is the fact that both the ICRC and the UNHRC 

succeeded at integrating this approach at the II World Conference on Human Rights (1993).575 

Futhermore, authors note that, in practice, there has been an improvement in the cooperation between 

the ICRC and the UNHRC.576 

According to Cançado Trindade, in order to examine the causes of migration one has to take into account 

the effectiveness of human rights.577 One of the main causes of massive migration, apart from armed 

conflict, is a context of massive human rights violations. These violations could concern the right to life 

and integrity, in situations of violence that do not amount to an armed conflict, but could also be social 

                                                           
573Regional as well as universal systems of human rights protection allow for individuals to present petitions to their 
respective organs. In respect of regional systems, an individual can present a petition to the Inter-American 
Commission of Human Rights, the European Court of Human Rights and the African Commission on Human and 
Peoples' Rights. In the universal system, an individual can present a petition to one of the committees, which are the 
monitoring bodies of the UN human rights treaties. There are no monitoring bodies with decision-making power in 
IHL or in IRL. 
574Antonio Augusto Cançado Trindade et al. Ψ5ŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ ŘŜ ƭƻǎ ŘŜǊŜŎƘƻǎ ƘǳƳŀƴƻǎΣ ŘŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ 
ŘŜ ƭƻǎ ǊŜŦǳƎƛŀŘƻǎ ȅ ŘŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛƻΥ !ǇǊƻȄƛƳŀŎƛƻƴŜǎ ȅ ŎƻƴǾŜǊƎŜƴŎƛŀǎΩ όмффпύ Actas del Seminario 
10 años de la Declaración de Cartagena sobre Refugiados ς Declaración de San José sobre Refugiados y Personas 
Desplazadas (Memoria del Coloquio Internacional) San José: ACNUR/IIDH/Gobierno de Costa Rica, 187-267, 190. 
575 The II World Conference on Human Rights took place from 14 to 25 June of 1993, in Vienna, Austria. The Vienna 
Declaration and Program of Action was adopted at the end of its sessions. This document declared that:  
ώΧϐ ¢ƘŜ ²ƻǊƭŘ /ƻƴŦŜǊŜƴŎŜ ƻƴ IǳƳŀƴ wƛƎƘǘǎ ǊŜŀŦŦƛǊƳǎ ǘƘŀǘ ŜǾeryone, without distinction of any kind, is entitled to 
the right to seek and to enjoy in other countries asylum from persecution, as well as the right to return to one's own 
country. In this respect it stresses the importance of the Universal Declaration of Human Rights, the 1951 Convention 
relating to the Status of Refugees, its 1967 Protocol and regional instruments. It expresses its appreciation to States 
that continue to admit and host large numbers of refugees in their territories, and to the Office of the United Nations 
High Commissioner for Refugees for its dedication to its task. It also expresses its appreciation to the United Nations 
wŜƭƛŜŦ ŀƴŘ ²ƻǊƪǎ !ƎŜƴŎȅ ŦƻǊ tŀƭŜǎǘƛƴŜ wŜŦǳƎŜŜǎ ƛƴ ǘƘŜ bŜŀǊ 9ŀǎǘ ώΧϐ (Paragraph 23). 
576 !ƭƛŎŜ 9ŘǿŀǊŘǎΣ Ψ/ǊƻǎǎƛƴƎ [ŜƎŀl Borders: The Interface Between Refugee Law, Human Rights Law and Humanitarian 
[ŀǿ ƛƴ ǘƘŜ άLƴǘŜǊƴŀǘƛƻƴŀƭ tǊƻǘŜŎǘƛƻƴέ ƻŦ wŜŦǳƎŜŜǎΩΣ ƛƴ wƻōŜǊǘŀ !ǊƴƻƭŘ ϧ bǀŜƭƭŜ vǳŞǾƛƴŜǘ όŜŘǎύΣ International 
Humanitarian Law and Human Rights Law. Towards a New Merger in International Law (Brill 2008), 430. For a more 
ŘŜǘŀƛƭŜŘ ǊŜǾƛŜǿ ƻŦ ǘƘŜ ǿƻǊƪ ƻŦ ǘƘŜ L/w/ ŀƴŘ ǘƘŜ ¦bI/w ǎŜŜΥ 5ŀǾƛŘ tΦ CƻǊǎȅǘƘΣ ΨIǳƳŀƴƛǘŀǊƛŀƴ ǇǊƻǘŜŎǘƛƻƴΥ ¢ƘŜ 
LƴǘŜǊƴŀǘƛƻƴŀƭ /ƻƳƳƛǘǘŜŜ ƻŦ ǘƘŜ wŜŘ /Ǌƻǎǎ ŀƴŘ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ IƛƎƘ /ƻƳƳƛǎǎƛƻƴŜǊ ŦƻǊ wŜŦǳƎŜŜǎΨ όнллмύΣ у3 (843) 
International Review of the Red Cross <https://www.icrc.org/eng/resources/documents/misc/57jrea.htm > 
accessed 16 September 2015, 675-697. 
577 Antonio Augusto Cançado Trindade et al. Ψ5ŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ ŘŜ ƭƻǎ ŘŜǊŜŎƘƻǎ ƘǳƳŀƴƻǎΣ ŘŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ 
ŘŜ ƭƻǎ ǊŜŦǳƎƛŀŘƻǎ ȅ ŘŜǊŜŎƘƻ ƛƴǘŜǊƴŀŎƛƻƴŀƭ ƘǳƳŀƴƛǘŀǊƛƻΥ !ǇǊƻȄƛƳŀŎƛƻƴŜǎ ȅ ŎƻƴǾŜǊƎŜƴŎƛŀǎΩ όмффпύ Actas del Seminario 
10 años de la Declaración de Cartagena sobre Refugiados ς Declaración de San José sobre Refugiados y Personas 
Desplazadas (Memoria del Coloquio Internacional) San José: ACNUR/IIDH/Gobierno de Costa Rica, , 198. 
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rights such as the right to food and health. There is a duty of prevention in the IHRL framework.578 This 

duty of prevention can be translated into an effective early warning mechanism.579 Moreover, human 

rights must be respected before, during and even after (in the final phase of durable solutions) of the 

asylum request process. Therefore, human rights should be considered in their totality (including 

economic, social and cultural rights). It is impossible to deny that poverty is at the root of many refugee 

waves. Given the relationship mentioned above, it is not surprising either that many of the universally 

recognised human rights apply directly to refugees, and that, similarly, some refugee law provisions apply 

to the human rights domain, such as the principle of non-refoulement.580 

C. Areas of convergence and divergence of IHL, IHRL and IRL and the 

relation with EU law  

This sub-section seeks to analyse the interaction between IHRL, IHL and Refugee Law with regard to the 

protection of refugees in times of armed conflict and the implications that such interactions have for the 

European Union (EU) and its Member States. To this end, the convergence, divergence and existent 

relationships between the norms in these three areas of International Law related to the protection of 

refugees during armed conflict will be analysed. Secondly, the main jurisprudential and supervisory body 

related decisions that develop the normative interaction and resolve their main conflicts, will be 

examined. Both topics will be addressed in light of the relevance they might have for the EU and its 

Member States.  

1. Synallagmatic character and suspension of rights  

The normative framework to be analysed in this section with regards to Refugee Law, deals with the 

Convention relating to the Status of Refugees of 1951581 and the Protocol relating to the Status of Refugees 

of 1967,582 norms directly related to the protection of refugees that have been ratified by EU Member 

States. In regards to IHL, the four Geneva Conventions583 and their two Additional Protocols584 that 

                                                           
578 Ibid, 202. 
579 Ibid, 202. 
580 Ibid, 189. 
581 The Convention on the Status of Refugees (CSR) was adopted on 28 July 1951 and entered into force on 22 April 
1954. As of March 2015, it has 145 States Parties. The CSR is available at <http://www.unhcr.org/3b66c2aa10.html> 
accessed 3 February 2015. 
582 The Protocol on the Status of Refugees was adopted on 31 January 1967 and entered into force on 4 October of 
that same year. As of March 2015 it has 146 States Parties. The Protocol is available at 
<http://www.unhcr.org/3b66c2aa10.html> accessed 3 February 2015. 
583 The four Geneva Conventions were adopted on 12 August 1949 and entered into force on 21 October 1950. As 
of March 2015 they have 196 States Parties. These are: Convention for the Amelioration of the Condition of the 
Wounded and sick in the Field (Convention I), Convention for the Amelioration of the Condition of Wounded, Sick 
and Shipwrecked Member of Armed Forces at Sea (Convention II), Convention relative to the Treatment of 
Prisoners of War (Convention III) and  Convention relative to the Protection of Civilian Persons in Time of War 
(Convention IV).  The four Geneva Conventions have been ratified by EU Member States and are therefore fully 
applicable. They are available at <https://www.icrc.org/en/war-and-law/treaties-customary-law/geneva-
conventions> accessed 5 February 2015  
584 The Additional Protocol relating to the Protection of Victims of International Armed Conflicts (Protocol I) and 
the Additional Protocol relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II) 
were adopted on 8 June 1977 and entered into force on 7 December 1978.  As of March 2015, Protocol I has 174 

http://www.unhcr.org/3b66c2aa10.html
http://www.unhcr.org/3b66c2aa10.html
https://www.icrc.org/en/war-and-law/treaties-customary-law/geneva-conventions
https://www.icrc.org/en/war-and-law/treaties-customary-law/geneva-conventions







































































































































































































