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Executive Summary

22N] tFO1F3IS wmn 62t wmMnLv Wl dzYl y wAFBKréséah prbject | G A 2 v 3
WC2aGSNAY3I 1 dzvYly wA3dKdGa !'Y2y3d 9dzNBLISIY O69EGSNYI §
comprehensive assessment of tigJ external policiesin response to conflicts and crisis situations,

exploring ways to prevent and overcome leiace throwgh the criticalassessmenof the instruments

available to the EU to integrate human rights, humanitarian law and democracy/rule of law principles in

these policies. Theltimate purposeof this Work Package tis contribute o the fostering ohuman rights

in EU conflicrelated policies.

Departing from the idea that the legal framework of E@htthon Security andDefence Policy (CSDP)
integrates EU law and international law, this report will examine the concurrent application of
international human rights lavand international humanitarian lawand their interaction with other
bodies of law thabffer a framework for protection in situations of conflict and violent crikisncethe

main goal of this report id0 present and anabke the different internationategulatory frameworks
applicable to human rights violations with particular attention to vulnerabilities in conflict situations of
inter- and intraState violence

In FRAMEReport D10.1®urvey study on human rights violatierin conflicta SG G Ay 3aQ O2 Y LIN
survey of the various patterns of human rights violations related to conflict and violent crisis situations

was conductegdwith a specific focus on the rights of vulnerable groups, as well as on the role-staten

actors as key players in the context of new forms of violence andAsgaindicated in that study, human

rights violations in confliesettings represent clear evidence of the erosion of respect for humanitarian

and human rights norms, which has aggrawige protection and assistance needs of refugees and other

groups in conflict situationgndcomplicated the task of providing humanitariassistance and increased

the risks faced by humanitarian personnel.

Confronted to this scenario this repostudies and examinethe relationship between the regulatory
frameworks appcable in conflict situationsnternational human rights laiHRL)humanitarian lawIHL)

and the legal regime forhumanitarian assistanceas well as international refugee la@iRL) and
international criminal law (ICL)h many contemporary conflict settings key issues arise regarding the
relationship betweenthose legal frameworks.They mainly concerna) the convergence and
complementaritybetween IHRL and IHh) the interpretation of key rules for the protection of civilians
like the civiliarcombatant distinction or civilian and military objectiveythe @ncept of protection from

a IHLJHR. and humanitarian assistance perspecti@pecific analysis developed on theseguestions,

with a focus orvulnerable groups in societwhich are particularly affected by armed conflict and violent
crises(children, womeninternally displaced persons, refugeeBhis report also focuses ahe interplay

of the international regulatoy frameworkswith ICL that arises especially when violence takes a
systematic and widespread dimension, amounting possibly to war crimes, crimes against humanity or
even genocideln particular, this studgonsides the cooperation with and support of ehinternational
Criminal Court (ICC) by the B&part of a broadelanalysis of the relationship between the protection of
human rights and promoting democracy a@iand the extent to which the application t€Lcontributes

to the promotion of democracyn postconflict scenarios. The role of truth, justice and reparation as
integral components of any processtrdnsition are also addressed.
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In order to achieve the expounded objectivdss reportmainy conducs a legal analysis of primary and
secondary sources of international and EU law. The different sections of the report seviatiscusghe
scholarly literature in order to situate the research within academic debates on the subject.

The study is structuredith an introduction and six sections. The first section of this saftbrs a basic
description of the overlappingegal frameworksapplicable to human rights violations in situations of
conflict and addressethe basic concepts underlying their applicati It describes the applicable legal
frameworksas sibsets of international law outlinindpeir purposes and key provisions.

Section Ihimsto provide an overview of thenain differences and similaritigegardingthe application

of IHRL and IHb situations of conflict, to present the theoretical approaches attempting to proeide
explanation about the nature of their interplay, and to address the main normative and operational
challenges that matter most in the protection of disadvantaged or mangiedigroups in armed conflict
and other situations of violence.

Sectionll addresses the notion of protection that stems from the interplay betweenlHfRL and the law
on humanitarian assistance, including an analysis of the EU legal and patieywfiek on humanitarian
assistance.

Section IV addresséise relationship between IHL, IHRL dRdlwith the goal to identify the areas where
they converge or conflict in providing protection to refugees and displaogdlations

Section V examines tlemnnection between sévus violations of human rights and humanitarian law and
the doctrine of responsibility to protect (R2P) and assesses the EU’s position and available mechanisms to
implement R2P.

Section VI includes legal and policy analysis of nooase law and documents, as well as scholarly
doctrine, on the relationship between the protection of human rights and the promotion of democracy
andICL The main aim of this chapter is to analyse in general terms to what extent transitional justice and
the application ofICLcontributes to the promotion of democracy in conflict and postflict situations,

and to examine specifically how the EU and Member States are supporting the gd@lsaofl the
International Criminal CourtCQ.

Lastly, the repdrprovidespreliminary conclusions and recommendationstba relationships between
the regulatory frameworksapplicable to human rights violations in conflict situations and their
implications for the EU and Member States.

This report haded to the conalsionthat while IHRL, IHL and other legal framewodferating at the

same timeprovidea comprehensive legal framewoidr protectionand assistance situations of armed
conflict its effective operationalization constitutes a major challengdasitie to lack of research on the
criteria and (legal, policy) mechanisms to set priorities for protection, including those featuring at the EU
agenda for protection of civilians.
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Introduction

The Treaty ofeuropean Union (TEU) explicitlysdown in Article 2 that the foundation of the Union rests

2y WIHiKS @l fdzSa 2F NBaAaLISOG F2NJ KdzYly RAIyAdGes FNBS|
KdzYly NARIKGazZ AyOf dZRAYy3I (KS NMWWHHKEyErdt@ti aréddNdeRyry & o0 St :
and security policy, th&EUprovides in Article 21, paragraph 1 that

The Union’s action on the international scene shall be guided by the principles which have
inspired its own creation, development and enlargement, and whiskeks ¢ advance

in the wider world: democracy, respect for human dignity, the principles of equality and
solidarity, and respect for the principles of the United Nations Charter and international
law.2

Thus the TEU directs the Union to respect human rights whenever it conducts activities on the
international scene, including EU external policies in response to conflicts and crisis situations. Moreover,
as an expression of the EUtliberate normative g S NJ & 8 thel pip@diién @fShuman rights at

the international level is one of the principal objectives of the EU’s external action, as evidenced in the
formulation of Article 3, paragraph 5 of the TEU which provides that

in its relations with the vder world, the Union shall uphold and promote its values and
contribute to the protection of its citizens. It shall contribute to peace, security, the
sustainable development of the Earth, mutual respect among peoples, free and fair trade,
eradication of pverty and the potection of human rights, in particular the rights of the
child, as well as to the strict observance and the development of international law,
including respect for the principles of the United Nations Chdrter.

This principle is once agaapplied to the ambit of foreign and security policy by Article 21, paragraph 2,

which includes the Union’s commitment to “define and pursue common policies and actions, and (to)

work for a high degree of cooperation in all fields of international refegjon ordertoX 60 O2y az2f A R
YR &dzZLJLl2 NI RSY2ONI Oz GKS NHzA S 2F 6% KdzYly N3

From these provisions one may infer that they reflect a “dual role for human rights in the external activities
2 T ( Rwhic®HagbEen expressed under the following terms

LArt. 2 TEU.

2Art. 21 (1) TEU.

3 Laura Beke, David D"Hollander, Nicolas Hachez, Beatriz Pérez de lasREpoaispn the integration of human
rights in EU development and trade policie$RAME Report 9.1 h#p://www.fp7 -frame.eu/wp
content/materiale/reports/07Deliverabé-9.1.pdhttp://www.fp7 -frame.eu/wp-content/materiale/reports/07
Deliverable9.1.pdf accessed 2 February 2015, 1.

4Art. 3 (5) TEU.

SArt. 21 (2) b) TEU.

5Aurel Sari and Ramses Wesstlman Rights in EU Crisis Management Operations: A duty to respect and protect?,
2012/6 Cleer Working Papershttp://www.asser.nl/media/1635/cleerworkingpaper.pdf accessed 5 April 2015,
7.
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a moral and political commitment for the Union to respect human rights in all its activities
on the international sphere, including in the field of crisis management, and the Union’s
own legal obligationsat respect human rights and fundamental freedoms in additions to
those binding on Member Statés.

The referredprovisionsof the TEUhighlight the relevantJnion’s commitmerd to international law,
including theinternational Egal brancheapplicable in suations of conflict.

The mainstreaming of human rights in the EU external policies has added a new dimension to the
promotion and protection of human rights by the Union, which has been evidenced by an expansion of
EU instruments amh tools where human ghts have become a major crosscutting factor. The 2012
WYl AYadNBSF YAy3IQ 3S Sthakgid FraRevorkandActtioa Blan onkHemad Rights and
Democracy, draw on preexisting policies, seeking to coherently organise their human rights
components? Much of the referred expansion has had to do with security policy, which grew as the EU
assumed evemcreasing responsilitiles throughout the world during thdast twenty years. The EU
aligned itself with the international sectyiagenda, formulated at the end of the Cold War, where the
security-human rights nexus featured prominently (later theorised by the doctrine of human sequfity

7 Ibid. 8. Notwithstanding, other authors such as Lorand Bartels consider that according to the TEU, the EU has the
obligation to respect human rights in its external action, but not the obligation to protect and fulfill. See Lorand
Bartels,The EU’s Human Rightbli@ations in Relation to Policies with Extraterritorial Effe®tsl. 25, No. 4, 2014

European Journal of International Lémtp://ejil.oxfordjournals.org/content/25/4/1071.ful.pdf+htmb accessed 10

April 2015, 1075.

8 TheStrategic Framework on Human Rights and Demoaatablishes the principles, objectives and priorities that

YdzaG 3IdZARS 9! Q& |OGA2y 2y AG& KdzYlFy NAIKGA FYR RSY2ONI (
0S KAIKEAIKGSRY GKS 9! Q& I|to/pRomotelite urv& sy & Nimdnirights Gndl he O2 Y Y A
9! Qa RSOSNN¥YAYILIGA2Yy G2 LINRBY23GS KdzYly NAXIK(Ga Staggdc RSY2ON
Frameworlkhighlights some areas of action related to CSDP. The first Action Plan for its implementation was adopted

for the period 20122014. See Council of the European Unistnategic Framework and Action Plan on Human Rights

and Democracy, 11855/12 (2012),
<https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/foraff/131181 yatfcessed 10

November 2014, at 2, 7, 12, 16.

%In any event it is remarkable that the EU has developed a diversity of instruments {tadlesth toolkit) in ordeto

contribute to the speific objective of the promotion of human right and democracy worldwide, in particular, the

EIDHR, the human rights clauses, the human rights focal points in EU Delegations, the EUSR for Human Rights, and
the human rights dialogues and consultations. Moreowthe EU uses other traditional instruments of its CFSP to
LINEY23GS KdzYly NAIKGE YR RSY2ONIOe Ay Ada NBtFdiA2ya oA
objective of mainstreaming human rights and democracy in all its policies andstiward third countries. Among

GKSYZ AdG Oly 06S KAIKEAIKIGISR GKS 9! Qa FOGA2y Ay YdzZ GA
declarations, election support, CFSP decisions, restrictive measures and, finally, thematic and geograplat finan
programmesFor an extensive analysis of priorities identified by the Strategic Framework/Action Plan, see Cristina
Churruca Muguruza, Felipe Gémez Isa, Daniel Garcia San José, Pablo Antonio Ferndndez Sanchez, Carmen Marquez
Carrasco, Maria Nagore @asand Alexandra TimmeReport mapping legal and policy instruments of the EU for

human rights and democracy support FRAME Report 12.1 htp://www.fp7 -frame.eu/wp
content/materiale/reports/05Deliverable12.1.pdf accessed 5 May 2015.

10 0On human security and the EU s¥¢olfgang Benedek, Matthias C. Kettemann and Markus Mostl (eds),
Mainstreaming human security in peace operations andscnisinagement. Policies, problems, potentiRdutledge

2010); Markus Mostl, Mainstreaming human rights in the Common Security and Defence Policy: reality or
catchphrase? (2010) Vol. 2 European Yearbook on Human Righ26247



http://ejil.oxfordjournals.org/content/25/4/1071.full.pdf+html
https://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/en/foraff/131181.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/05-Deliverable-12.1.pdf
http://www.fp7-frame.eu/wp-content/materiale/reports/05-Deliverable-12.1.pdf
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century conflicts! In the recently adopted\ction Plan on Human Rights and Democi@6€yJuly 2015),
the EU Council affirms the detemaition of the Union to address thesed new challenges, by stating

Today's complex crises and widespread violations and abuses of huglas and
fundamental freedoms require ever more determined efforts by the EU. This Action Plan
should enable the EU to meet these challenges through rfamesed action, systematic

and ceordinated use of the instruments at its disposal, and enhanced impact of its
policies and tools on the ground. The EU will put special emphasis on ownership by, and
co-operation with, local institutions and mechanisms, lirting national human rights
institutions, as well as civil society. The EU will promote the principles of non
discrimination, gender equality and women's empowerment. The EU will also ensure a
comprehensive human rights approach to preventing and addrgssinflicts and crises,

and further mainstream human rights in the external aspects of EU policies in order to
ensure better policy coherence, in particular in the fields of migration, trade and
investment, development cooperation and counter terrori$h.

A. Research context

The dramatic reality of contemporary conflicts and related violmises| y2 6y |4 (GKS Wy Sg 4
KSIHge (2fft 2F FN¥YSR @GA2tSy0S 2y OABGAtAlIYyaAX | LK
changing nature of conflict hagdught abaut strategies and tactics that have made vulnerable groups in

society the specifi target of attack, as the evidence compiled in databases reports suggests.In a
O2yGSEG 2F S@2ft @ ket Brm3 & Waest codffict, tipéotedtidd ofthyfian righis faces
unprecedented challenges and poses essential dilemmas.

'3+ Ayad GKA&a o0FO]TRNRBLIE 22N)] tI O3S wmn O02RPT mnuv Wi
NBaSINOK LINRP2SOG WC2aGSNAY3 ¥Rl VYywSBEKEAO! Y2 RO0A &
at providing a comprehensive assessment of Eigexternal policiesn response to conflicts and crisis

situations, exploring ways to prevent and overcome violence thinothe criticalassessmenbf the

instruments avdable to the EU to integrate human rights, humanitarian law and democracy/rule of law
principles in these policies. The final goal of this Work Packageatribute  the fostering of human

rights in EU conflietelated policies (as per Cluster@eéneral goal).

11 On current trends on arnteconflict and other forms of violence and their interface with human rights violations,
see Carmen Marquez Carrasco (editor and maiauthor), Laura Ifiigo Alvarez, Nora Loozen and Elizabeth Salmon
Garate,Report survey study on human rights violatiomsonflictsettings FRAME Report 10.htp://www.fp7 -
frame.eu/wp-content/materiale/reports/08Deliverablel10.1.pdf> accessed 3 February 2015.

12 Council Conclusions on the Action Plan on Human Rights and Democrae02®]&dopted on 20 July 2015
<http://data.consilium.europa.eu/doc/document/ST089 72015
INITen/pdfhttp://data.consilium.europa.eu/doc/document/ST0897#2015INIT/en/pdf accessed 25 July 2015,
paragraph 2 at 1.

13 For patterns, figures and trends see Carmen duié@z Carrasco (editor and main-aothor), Laura Ifigo Alvarez,
Nora Loozen and Elizabeth Salmon Gamenort survey study on human rights violations in corgbttings FRAME
Report 10.1 hkttp://www.fp7 -frame.eu/wp-content/materiale/reports/08Deliverablel0.1.pdf > accessed 3
February 2015, 9220.
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http://www.fp7-frame.eu/wp-content/materiale/reports/08-Deliverable-10.1.pdf
http://data.consilium.europa.eu/doc/document/ST-10897-2015-INIT/en/pdf
http://data.consilium.europa.eu/doc/document/ST-10897-2015-INIT/en/pdf
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In aprevious FRAMRBeport Wurvey study on human rights violations in conféictS @ ( ik hAedn
provided a comprehensive survey of the various patterns of human rights violations related to conflict
and violent crisis situations, withspecific focus on the rights of vulnerable groups, as well as on the role
of non-state actors as key players in the context of new forms of violence and*Warindicated in that

study, human rights violations in conflisétting represent clear evidenad the erosion of respect for
humanitarian and human rights norms, which has aggravated the protection and assistance needs of
refugees and other groups in conflict situatioasid complicated the task of providing humanitarian
assistance and increased the risks faced by humanitarian perstnnel.

Confronted to this scenarjdhere is the need to study and clarifyetrelationship between the regulatory
frameworks appcable in conflict situationsnternational human rights la@lHRL)humanitarian lawIHL)

and the legal regime forhumanitarian assistanceas well as international refugee law (IRL) and
international criminal law (ICL)h many contemporary conflict settings key issues arise regarding the
relationship betweenthose legal frameworks.They mainly concerna) the convergence and
complementaritybetween IHRL and IHh) the interpretation of key rules for the protection of civilians
like the civiliarcombatant distinction or civilian and military objectiveythe @ncept of protection from

a IHL,IHR. and humanitarian assistance perspectivepecific analysis will be developed on these
guestions, with a focus owulnerable groups in societghildren, womenjnternally displaced persons,
refugees).This report willalso examinethe relationship of the applicablénternational regulatory
frameworkswith ICL,. that arises especially when violence takes a systematic and widespread dimension,
amounting possibly to war crimes, crimes against humanity or even gendipbaticular, this studwill
consider the cooperation with and support of the International Criminal Court (ICC) by tepBti of a
broaderanalysis of the relationship between the protection of human rights and promoting democracy
and international crirmal law and the extent to which the application of international criminal law
contributes to the promotion of democracy in pesbnflict scenarios. The role of truth, justice and
reparation as integral components of any process of transition will altadkéed

B. Research objectives

Against this backgroundt should be highlighted thathie referred legal frameworks applicable in
situations of conflict are particularly relevant for the EU and CSDP policy since the TEU links security with
human rightsand respect for humanitarian law principl&sThe EU and its Member States are bound by
human rights obligations when they are involved in external action ifighe of international security’

In that context, the EU is also committed to foster comptmith international humanitarian law. The

14 Carmen Marquez Carrasco (editor and mairaathor), Laura Ifiigo Alvarez, Nora Loozen and Elizabeth Salmon

Gérate, Report survey study on human rights violations in corglittings FRAME Report 10.http://www.fp7 -
frame.eu/wp-content/materiale/reports/08Deliveratbe-10.1.pdf> accessed 3 February 2015, 2Z21.

15 | bid.

%] RSgeOK 1T StT S W/ 2YY2y {SOdN®AiG& IyR 5STFSydS t2tA0
Aurel Sari and Ramses A. Weddaman Rights in EU Crisis Management Operations: A Duty to Respect and to
Protect?(CLEER Working paper 2012/6) 12.

YCNBRSNA| bl SNIzZ WwW[S3AFf FNIVYSg2N] 3F20SNYyAy3d (GKS LINRGS
application of EU law principles/aR Ay & i NHzYSy G aQ Ay | dzNEuman{RIghsiin BUYCRsisw | Y & S 3
Management Operations: A Duty to Respect and to Prof@itEER Working paper 2012/6), 42.
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¢9! ftAada a 2yS 2F (GKS 20602S00A@Sa 2F 9! F2NBA3Iy |
international security, in accordance with the purposes and principles of the United Nations Chiher, w
the principles of the Helsinki Final Act and with the aims of the Charter of Paris, including those relating
G2 SEGSNI t 02NRSNEQO®

Departing from the idea that the legal framework of Ethtnon Security andDefence Policy (CSDP)
integrates EU law and international law, this report will examine the concurrent applicatibiRbf and

IHL thatoffer a framework for protection in situations of conflict and violent cridisnce this report has

the general aim to present and analydeetdifferent internationakegulatory frameworkspplicable to
human rights violations with particular attention to vulnerabilities in conflict situations of-iated intra

State violencé? Those legal frameworksan operate at the same time, combining treate a
comprehensive legal framework for protection and assistance. However, the contours and consequences
of the interaction between the applicable legal frameworks remain unclear with respeshton to

protect andhowto provide protection and assance

Asmain research question this repodaims at identifyinggthe notion and scope of the legal status of
protection of disadvantagedyroups with specific needs in sitits of conflictin view of the interplay
and interaction of thekeyapplicablenormative frameworks to human rights violations in confettings

In order to tackle this research question, it is necessary to underline specific research ohjectives

(1) On the relationship and interactions betweeiHRL, IHland the law of humanitarian
assistance

a. To examine how an effective convergence betwddRLand IHLcan be developed to
extend human rights protection to the victims of conflict and insecurity in particular with
regard to vulnerable groups;

b. To examine how an effective convergence bed¢wIHRLand IHLcan be developed to
extend human rights compliance to natate actors and international organisations;

c. To analyse the concept of protection from a IHiluman rightsand humanitarian
assistance perspective;

d. To examine what kind ofiolations of human rights could constitute a threat to
international peace and security

(i) On the relationship between the protection of human rights and promoting democracy and
ICL

a. To analyse to what extent the application &EL contributes to the promabn of
democracy in postonflict scendos

b. To examine and assess the role of the EU in the protection of human rights and the
promotion of democracyndICL

B Art. 21 (2)(c) TEU.

19 As noted irCarmen Marquez Carrasco (editor and mairaathor),Laura Ifiigo Alvarez, Nora Loozen and Elizabeth
Salmén Gérate,Report survey study on human rights violations in cordbttings FRAME Report 10.1
<http://www.fp7 -frame.eu/wp-content/materiale/reports/08Deliverablel0.1.pdf>accessed 3 February 2Q01%.
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c. To offer the EU some guidelines for its adequate involvement in processes of transition
and recovey of historical memory, both within the EU Membensd with third States.

The ultimate aim of this report is to suggest how the interaction between the applicakigulatory
frameworksshould be approached.

C. Methodology and structure
In line with the objectives ahe present report and in order to examine the relationship between the
key applicable normative frameworks to human rights violations in conflicts, and the points of interface
among them, the reportmainy conducts alegal analysis of primary and secondary sources of
international and EU law. The different sections of the report re\aed discusshe scholarly literature
in order to situate the research within academic debates on the subject.

The study is structured with antroduction and six sections. The first section of this stoffgrs a basic
description of the overlappingegal frameworksapplicable to human rights violations in situations of
conflict and addressethe basic concepts underlying their applicatidhdescribes the applicable legal
frameworksas subsets of international law and outlines their purposes and key provisions.

Section Ibeparts from the: & & dzY LJ( ther¢flatidnghlp betwden international humanitarian lawwd
international human rightdaw is one of the thorniest issues in the recent literature oesth two
specialised areas of public international ldtwhas elicited highly theoretical speculations, but there can
0S y2 R2dzoda GKFdG AG Aa I a2 XgdididérAdtlie charadiekstic® & N2
these legal areas, this section aims to provide an overview of their main differences and similarities
regardingtheir application to situations of conflict, to present the theoretical approaches attempting to
provide an explanation about the nature of their interplay, and to address the main normative and
operational challenges that matter most in the protection of disadvantaged or marginalised groups in
armed conflict and other situations of violence.

Section ll of the report addresses the notion of protection that stems from the interplay between IHL
IHRL and the law on humanitarian assistance, including an analysis of the EU legal and policy framework
on humanitarian assistance.

Section IV addresséise relationship between IHL, IHRL aiirLwith the goal to identify the areas where
they converge or conflict in providing protection to refugees and displpogdlations

Section V examines the connection between@as violations of human rights and humanitariaw and
the doctrine of responsibility to protect (R2P) and assesses the EU’s position and available mechanisms to
implement R2P.

20 See Questions of International La®n the relationship between IHL and IHRL where it matters once more
assessing the position of the European i€oaf Human Rights after Hassan and Jalo(i® May 2015)
<http://www.qil -qdi.org/onthe-relationshipbetweerntihl-and-ihrl-where-it-mattersoncemore-assessinghe-
position-of-the-europeancourt-of-humanrights-after-hassarandjaloud/>accessed 21 June 2015.

LJIN.
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Section VI includes legal and policy analysis of norms, case law and documents, as well as scholarly
doctrine, on the relatinship between the protection of human rights and the promotion of democracy

and international criminal law. The section presents an overview of the literature reviewed and
summarises the most important pus of interface of the applicable regulatory fremorks in relation to
transitional justice|CLand the promotion of democracy.he main aim of this chapter is to analyse in
general terms to what extent transitional justice atind application ofiCLcontributes to the promotion

of democracy in conflicnd postconflict situations, and to examine specifically how the EU and Member
States are supporting the goalsi@fLand thelnternational Criminal Court@Q.

Under this sectionpecific reference is made to four different dimensiotie first refers to the relations

between human rights and promotion of democracy in transition processes from war to peace; the second

deals with the roles of truth, justice and reparation as integral components of any process of transition;
thethirdreF SNR (2 GKS 9! Qa O2y(iNROdziA2y (G2 GKS SyKI yOf
promotion of democracy and international criminal law; and finally, some recommendations are provided
regarding the role of the EU and its Member States in the promaticthe ICC

Lastly, the report providepreliminary conclusions and recommendationstba relationships between
the regulatory frameworksapplicable to human rights violations in conflict situations and their
implications for the EU and Member States.
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l. The applicable legal frameworks to human rights violations in
conflicts

A. Introduction

Conflictsettings, identified as one of the five causes of civilian displacefbrihgabout the possibility

of simultaneous application ¢RLandIHL In these settingdHRLand IClare also linked. In some instances

IHRLmay create a category of crime such as torture or geno®tlélA RSy G AFTASa | fAad 27
of the Geneva Conventions, of Additional Protocol | and of other seriousioidatf the laws and customs

of war. These conducts have beemcognised as criminal in 1@d subjected to the jurisdiction of
international criminal tribunals, including the International Criminal Court (l&Choted, thedifferent
legalframeworksapplicable to human rights elations in conflict situations®an operate at the same

GAYST O2YO0AYyAy3d G2 ONBIGS I O2YLINBKSy #Rni@Slong SII ¥
scholarly debate and disputed practice, it is now generally accept&diniernattonal human rights law

applies in situatins of armed conflict alongside international humanitarian law, but the contours and
consequences of this development remain uncié&p

This sectiorsets the scene of the report byresening a basic dscription of thepartially overlapping
areas of law applicable to human rights violations in situations of conflith particular attention to
vulnerable groupsWithout a thorough examination of all the possiltategories ofvulnerable groups,
key isues regarding the protection of vulnerable groups in conflict are presented. Vulnerable ghatips
are structurally discriminated againduring armed conflict, children, women, refugees and IDPs and
indigenous peoples, are dluded within each suBecton presented within the particular legal
frameworks applicable to human rights violations in conffféts.

B. Purposes and key provisions of the applicable legal frameworks
Underthissult SOGA2Y (KS NBFSNBYyOS (2 wipiahklgal$ran@worky R Wi
to human rights violations in conflié@ SG G Ay3a &K2dZ R 06S dzy RSNEG22R |
WSaaSyGdAlf y2NXIFGAGS 3Idzk NFyisSSaovQ .dzAfRAYy3I 2y (K
specific analysis of thgrotection afforded to children, women, refugees and IDPs is included in relation
to each legal framework.

S
a
S

21 Carmen Marquez Carrasco (editor and mairaathor), Laura Ifiigo Alvarez, Nora Loozen and Elizabeth Salmoén
Garate,Report survey study on human rights violations in corgbttings FRAME Report 10.http://www.fp7 -
frame.eu/wp-content/materiale/reports/08Deliverablel0.1.pdf> accessed 3 February 20159.

22Chandra Lekh&riram, Olga Marti®rtega, Johanna Hermaw/ar, Conflict and Human Rights, Theory and Practice

(2ndedn Routledge 201459.

B dzYl I FARSNE WLYGSNYFGA2yFE [S3IFE CNIYSg2NJl a F2NI I dzYly
of Birmingham, 6. kttp://www.gsdrc.org/docs/open/ILFHA.pdfaccessed 13 February 2015.

24 Gerd OberletinerHuman Rights in Armed Conflict. Law, Practice and R@ambridge University Press 2015).

5SS F2NJ FAINIKSNIJ 6F Ol INRdzyR AYF2NXYI GA2Y YR 2dzZaGATFAOK G
of human rights violations on most vulnerable groupsincorli@ G G A y 3&aY T A 3 2RBBCelivéraplR ( NBYy R &
10.1Report on the survestudy on human rights violations in configgttings FRAME Project.
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Vulnerability factorsaffectthese groups in different ways; conflict and violent crisis result in the greater
need for amadditionallayer of proectionfor groups that are already disadvantafe

1. International Human Rights Law

a) Purpose and applicability

IHRL is a branch of international law that is designed to protect and promote the human rights of all
persons. These rights are considered to be inherent in all human beeggdless ofheir natiorality,

place of residence, sesthnic origin, colouneligion, language, or any other status. They are interrelated,
interdependent, and indivisible.

The content ofHRListhe protection of all persons (individuals or groups of individuals) under the State’s
jurisdiction in all situations, regardless a@fizenship, against abuse of powef State authorities or the
failure by State authorities to ensure human right$RL perates in peadéme and during armed conflict,
crisis and disaster settingalthough legal instruments contain provisions allowitgtesto derogate from
certain civil and political in situations of emergency

Typically, human rightsw contain both righs and obligations and set out obligations of States to act in

a certain way or to refrain from certain ad&ntermsof human3 K4 a LINRPGSOdGA2y sz { Gl (S

threefold: (i) To respect human rights (to refrain from interfering with or curtailing the enjoyment of
human rightsto not take any action that would hinder individuals from exercising a specific riGhio

protect human rights (to protect individuals or groups from human rights abgsesoncrete terms to
prevent, investigate, punish and ensure redress for human rights violations committed by, firikchte

- parties); and(iii) To fulfil human rights (&tes must take positive action to facilitate the enjoyment of
human rights, to facilitate by increasing access to resources and means of attaining rights, to provide the
realisation of the righd to its whole population if it is unable to do so on its ovamd to promote the

rights of individuals and groups

26 Office of the High Commissioner of Human Rights (OHCHR), International Legal Protection of Human Rights in
ArmedQonflict, (United Nations Publications2011) 18.
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b) Key sources and provisions

Human rights are guaranteed by legally binding tre&fiesich have beemeinforced and complemented

by customary international law, general principles of law, and soft law instruments. Despite their non
binding nature, soft law instruments often serve todillbstantialgapsand solve interpretative problems
within the different legal frameworks applicable tocanflict situation. For instance, soft lawas been
relied on to supplement the protection of women and children in armed cofiflictto address gaps in

the protection of IDP$

Over time, an international system aglvas several regional systems for the protection of human rights
have developed, with enforcement mechanisms ranging from relatively weak State reports to legally
binding judgments by specialised human rights courts and mechanisms to oversee theirémiaitom >°
Important to note, however, is that the number of States party to each treaty vaiggsficantly?!

C) Challenges

Ly AGa ONBFRS&A(G aSyasS (GKS G2LAO 2F WKdzYly NRIKGaA
2F GKS AydSNLXLIe o0SGo6SSYy LIw[ FYR LI[ZX o6dziz & Al
purpose, nature, scope of the wholes in bdo as a legal framework which governs the use of force in

conflict scenarios of various types, within and across States, as well as in situations of occupation (and
spillsover intopostO2 Y Ff A QG2 A0Sy NA2a0 Qo

27 International human rightslaw hasbeen codified in the Universal Declaration of Human Rightsand in a number of
international and regional treaties. The core international treaties are the International Govenant on Qvil and
Political Rghts (IGCPR) and its two Optional Protocols, the International Covenant of Emnomic, Socialand Cutural
Rights (ICESCR) and its Optional Protocol, the International Convention on the Eimination of All Forms of Racial
Discrimination, the Convention on the Eimination of All Forms of Discrimination against Women and its Optional
Protocol, the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment and its
Optional Protocol, the Gonvention on the Rights of the Child and its three Optional Protocols, the International
CGonvention on the Protection of the Rghts of All Migrant Workersand Members of Their Families,the International
Gonvention for the Protection of All Persons from Enforced Disappearance, and the Gonvention on the Rights of
Persons with Disabilities and its Optional Protocol. Apart from these treaties, further binding documents exist on
regional level, prominently among those are the Eiropean Gonvention on Human Rights (ECHR) and the American
Gonvention on Human Rghts. On the different instrument®r human rights protection adopted at UN and regional
t$50Sta 48S WwSLERNI 2y GKS YILLAY3 addRe 2y NBESOIyd IO
28 UN Security Council Resolutions on Children in Armed Conflict and on WomeraReé&ecurity.

22UN Economic and Social Council, Guiding Principles on Internal Displacement (1998), E/CN.4/1998/53/Add.2,
<http://daccessddsny.un.org/doc/INDOC/GEN/G98/104/93/PDF/G9810493.pdf?OpenElemeatcessed 15
September 2015.

30 See Deliverable 4.1, FRAME Project, 4.

31The Convention on théRights of theChildhasbeenratifiedby 193 states,whereasthe Migrant WorkersConvention
has 47 members. See  <https//tr eatiesun.org/ paged viewdetails.agpx?src=treaty&mtdsg no=iv-
13&chapter=4&lang=en>accessed 2 May 2015.

32 For an presentation and analysis of such debate Geed OberletinerHuman Rights in Armed Conflict. Law,
Practice and PoligfCambridge University Press 2015) 2.

10


http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G98/104/93/PDF/G9810493.pdf?OpenElement

FRAME Deliverable No.@.2

In a narrow sense, the topic involves questanainly related to the application of IHRL to armed conflict,
which pose a series of challenges that have been the subject of extensive discussion over the last years.
As summarised by one of the experts in the field, the main challenges comprise:

- the sope of applicability of human rights law, and whether it applies to all situations of armed
conflict. This question revolves largely around the issue of extraterritorial applicability of
human rights obligation¥

- Whetherhuman rights bodies have the martdaand necessary expertise to evaluate military
operations**

- Conceptual differences between IHRL and IHL: IHRL and IHL as different lafiguages

- IHRL and IHL during namternational armed conflics

- Economic, social and cultural rights during armed co#gflict

In addition to these challenges, the question may be added &setdinding character of human rights
law on armed norstate actors (ANSA9articularly to those who exercise governmdikie functions®,
and on the protection of the rights of vulneralgdeoups in conflict scenarios.

d) Protection of vulnerable groups

The initial human rights documents do not single out any particular group for special human rights
GNBFGYSYyilz K2gS@OSN) GKS y2iA2y 27T W@ dzdigddatiorh £ A (& Q
and equality. Protection of certain categories of persons can be found in specific treaties, but also general
treaty bodies contaimdditional guarantees for persons belonging to these grotifgbere is naniversal

definition of what constitues a vulnerable group, however the recognition of the need to protect the
rightsand interests of the vulnerableas been a recurré theme in the work of international and regional

human rights bodies and international and domestic courts, which rdexgied attention to the

protection of certain, although notecessarilyhe same, groups afulnerablepeoplesuch as, for instance,

children, women and ethnic minoriti¢§.

wS3AFNRAY3I OKAfRNBYSX AY I RRAUGA 2gonierson éntliSRIghtEdftbe G NB I G
Child and its Optional Proto¢dl a number of UN Security Council Resolutibase contributed to

Bp2FY [dzoStts W KFEffSy3asSa Ay LWL e@Ay3ad KdzYly NRAIKGE I &
Review of the Red Cross 739.

34 1bid, 742.

35bid, 745

36 |bid, 746

37 bid, 752-753.

38 SeeDeliverable 10. FRAME Project, 107.

¥ 2dz2NRSE t SNBYA YR ! £ SEIFIYRNI ¢AYYSNE Wzxdz ySNI6fS 3INROC
l dzYly wA3IKGEA [/ 2y@SyiArzy f16Q owulA6do0 MM on0 LydG W /2yai.
40 Seeinter alia Audrey R. Chapman and Benjamih BB 2 Yy SGGA X Wl dzYly wA3aKida tNRBGSO
5A4F ROFyGF3ISR DNRdzZLIAY ¢KS /2y (iNAXodziA2ya 2F GKS !'b /2YY
(3)Human Rights Quarter)p8%T o HT [ 2dzNRS& t SNRY A | y R lupsSTRdpsomidelofad A YY S NE
SYSNBAy3 02yO0OSLIi Ay 9dNRLISIY |dzYty wAIKiGa /egsSyidrzy f|
41 Optional Protocol to the Convention on the Rights of the Child on the Involvement of Children in Armed Conflict

adopted in2000 addresses the issue of recruitment and use of children in armed conflict.
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developing the framework for protection of children affected by armed corfflidthe main guiding
principles for the protection afhildren under IHRL are the principle of adiscrimination? best interests

of the child* the right to life, survival and developmefitand the right to participatior®* The CRC
provides specific protection of children in times of armed conflibbweverit is arguable to what extent

all provisions of the CRC apply during armed conflict, as there is no provision that allows derogation in
times of armed emergency, as there are with other human rights instrunféftse hierarchy of rights

and the interactiorbetween rights and needs of children during and after armed conflicts is the subject
of discussioramongst aid actors and the international commurfity.

¢CKS 9! Qa O02YYAUGYSyYyd (2 LINZGSOG Aesanthe Rights BFtBGHI°A & dzy R ¢
adopted in 2007and the more specific EU Guidelines on children affected by armed coaflagited in
2003 and revised in 2008

Concerning women, th€onvention on the Elimination of Discrimination against Women (CERAW
main specific legal itsiment for the protection of women, complemented by a number of Security
Council Resolutions on Women, Security and Peace, which provide a espdltfic framework for
protection, prior to, during, and in the aftermath of conflétThe participation & women in peace

42 Security Council Resolutions on Children in Armed Conflict: UNSC Resolution 1379 (2001) on the protection of
children during peacekeeping operations; UNSCR 1460 (2003%e®dBr 'y WSNJI 2F F LI AOlF GA2Y Q
and standards for the protection of waaffected children; UNSCR 1539 (2004) condemned the use of child soldiers

and asked UNSG to establish a monitoring mechanism; UNSCR 1612 (2005) on the establistonéotiag and

reporting mechanism on use of child soldiers; UNSCR 1882 (2009) including parties responsible for the killing and
maiming and/or rape and other sexual violence against children in the list monitoring grave human rights violators
OWAKHIID TE AD{/w mMyyy ounncdo 2y | 0ia 2F aSkEdaft @izt Syo0Ss
calling peacekeeping missions to protect women and children from sexual violence during armed conflict; UNSCR
2068 (2012) on the imposition of sanat® against armed groups persistently violating rights of children; UNSCR

2143 (2014) on preventative training for militaries, police and peacekeepers in child protection and UNSCR 2225
(2015) adding parties abducting children during armed conflict terlmtitoring grave human rights violators.

43Art. 2 CRC.

4 Art. 3 CRC.

4SArt. 6 CRC.

4 Art. 12 CRC.

47 Article 38 CRC specifically addresses the issue of protecting children in times of armed conflict and Article 39

related to the postconflict care of children, namely rehabilitation and reintegration of children who have been

victims of armed conflict.

“8For instance Art. 4 ICCPR.

4 Rachel Harvey, Children and Armed Conflict. A guide to international and humanitarian law (2003),
<http://www.essex.ac.uk/armedcon/story id/000911.pelfaccessed 10 September 2015, 13.

0/ 2dzy OAt 2F GKS 9dzNRPLISIHY ! yA2y>X W9! DdzZARStAySa F2NJ G4KS
(2007), sttp://www.consilium.europaeu/uedocs/cmsUpload/16031.07.pef accessed 10 September 2015.

51/ 2dzy OA ¢ 2F (GKS 9dzNRBLISIY ! yA2y> W LIRIGS 2F GKS DdzAF
<http://eeas.europa.eu/human_rights/child/ac/docs/eu_guidelines_children_armed_conflict_enr,@tfcessed 10

September 2015.

52 Security Council Resolutions on Women, Peace and Security: UNSCR 1325 (2000) on women, peace and security
and the incorporation of a gender perspective into peacekeeping missions; UNSCR 1327 (2000) on the role of women

in oconflict prevention and resolution and peacebuilding; UNSCR 1366 (2001) on DDR in UN peacekeeping and
peacebuilding mandates; UNSCR 1408 (2002) on civil society initiatives in the region, particularlfogersder

12


http://www.essex.ac.uk/armedcon/story_id/000911.pdf
http://www.consilium.europa.eu/uedocs/cmsUpload/16031.07.pdf

FRAME Deliverable No.@.2

building and postonflict processesandin political and public lifeis receivingncreasing attention. fie
protection of women against trafficking and threats against personal safetglso key issues of concern,
in relation to women

With regard to the protection of refugees and IDR4RL has contributed to the development of policies

for IDPs, who are not afforded protection under IRhe main rights guaranteed under IHRL in relation to

forcibly displaced people, araeedom of maementand the fSSR2Y (G2 OK22a$S 2y SQa
Indigenous peoplesights to land and to selfleterminationare amongst themost threatenedhuman

rights of IDPs in situations of conflict

Table 1-1: Purposes and key provisions of International Human Rights Law (IHRL) 53

A Protection of all persons (individuals or groups of individuals) unde
State’s territory and/or jurisdiction in all situations, regardless

Purpose and citizenshipagainst abuse of power of State authorities or failure by S
applicability authorities to ensure human rights.
A Operates in peace time and during armed conflict, crisis and dis
settings.

A Applies to States (obligation to act in a certain way or to refrain f

certain acts) and confers rights to individuals.

Wide range of enforcement mechanisms.

Dependent on State ratification .

Treaties

- International Covenant on Civil and Political Rights (ICCPR) 196

- International Covenant orEconomic, Social and Cultural Rig
(ICESCR) 1966.

- Convention on the Prevention and Punishment of Genocide (194

- Convention on the Elimination of Discrimination against Wor|
(CEDAW), 1979

- Convention on the Elimination of All Forms of Racial Discriroimg
(CERD) (1965).

- Convention against Torture and Other Cruel, Inhuman or Degra

Key sources of law Treatment or Punishment (1984).

- Convention on the Rights of the Child (1989).

T > >

initiative, and their contribution towardeegional peace. ; UNSCR 1820 (2008) on sexual violence in conflict and post

conflict situations and asking the Secret&gneral for a report with information on the systematic use of sexual

violence in conflict areas and proposals to minimize the prenx@deof such acts; UNSSCR 1888 (2009) strengthing

efforts to end sexual violence against women and children in armed conflict; UNSCR 1889 (2009) to ensure that
g2YSyQa LINRGESOGAZ2Y YR SYLR ¢S NXSfid neddd assesshedydplanging2 | OO 2 dz
UNSCR 1960 (2010) establishing a monitoring, analysis and reporting mechanism onretatéi¢tsexual violence;

'b{/w HMAc OHAMOU 2y | O02dzy il oAfAGE F2NJ LISNLISGNI 62NAR 2
and economiempowerment; UNSCR 2122 (2013) addressing persistent gaps in the implementation of the women,

peace and security agenda.

53Table I.1. is partly based ¢tumaHaider,International legal frameworks for humanitarian action: Topic guide
(Birmingham UK: GSDR®@niversity of Birmingham, 2018)ttp://www.gsdrc.org/docs/open/ILFHA. paf

accessed 20 April 2015.
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- International Convention for the Protection of All Persons fr
Enforced Disappearance (2006).

- Convention on the Rights of Persons with Disabilities (2006)

Customary international human rights law.

General principles of layjus cogensiorms.

Judicial decisions and teachings: various decisions by human rights |

(treaty implementing bodies)he International Court of Justice (ICJ)

A Supplementary notbinding soft law: Guidelines and resolutions from {
UN Security Council and the General Assembly.

> > >

Key provisions

A States assume obligations and duties under IHRL to respect, to pi
and tofulfil human rights.

A Human rights are interrelated, interdependent, and indivisible.

A Human rights are classified into civil and political rights; economic,
and cultural rights; and the contested category of collective rights.

A There are a number ofuman rights protected under IHL.

A Allows $ates to derogate from certain civil and political in situations
emergency (Article 4 ICCPR)

Current challenges

A Accountability of norstate actors for human rights violation
particularly in exercisgovernmentlike functions.

A 5So0FGS 20SN) GKS 02ff SOGADBS RAY]
27 NAIKGEAQU

Protection of vulnerable groups

Children

Additional sources

A Convention on the Rights of the Child

A ILO Convention 182 (1999)

A Security CouncResolutions on Children in Armed Conflict
S/RES/1261(1999); S/IRES/1314(208MES/1379(2001)
S/RES/1460(2003); S/IRES/1539(2004); S/IRES/1612(2005);
S/RES/1882(2009); S/IRES/1998(20$1RES/2068(2012);
S/IRES/2143(2014); SIRES/2225(2015).

Key issues

A The main guiding principles are ndiscrimination (Article 2 CRC), t
best interests of the child (Article 3 CRC), the right to life, survival
development (Article 6 CRC), and the right to participation (Articlg
CRC).

Women

Additional sources

A Convention on the Elimination of Discrimination against Women
(CEDAW) (1979).

A CEDAW Committee General Recommendation No. 30 on women in
conflict prevention, conflict and postonflict situations (2013).

A Protocol to Prevent, Suppress and Punishfildhg in Persons
Especially Women and Children, supplementing the United Nations
Convention against Transnational Organized Crime (2000).

A Security Council Resolutions on Women, Peace and Security

S/RES/1325(2000$/RES/1327(2000); S/IRES/1366(2001);

S/RES/1408(20023/RES/1820(2008); S/IRES/1888(2009);

S/RES/1889(2009); S/IRES/1960(2010); S/IRES/2106(2013); S/IRES/217
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conflict, and political and public life.

A Special protection of women, especially against sexual violence
Key issues trafficking and threats against personal safety.
A Enhancement of women participation in peaoeilding and post

Refugees and IDPs

movement (Art.12)

Additional sources A Guiding Principles on Internal Displacem{ri98
A Human Rights Committee, General Comment 27, Freedom of

afforded protection under IRL.

Key issues other than on exceptional grounds.

A IHRL has contributed to the development of policies for IDPs, who ar
A Freedom of movement (Article 12 ICCPR) outlaws forced displace

A FreedomtoOK22aS 2ySQa

NB
Ay 2ySQa K2YSI yR i

AARSYyOSz: ¥
KS NAIKG G

Indigenous peoples

Discrimination (1965)

wAIKGa dzy RSNJ G K.S

A International Convention on the Elimination of All Forms of R4

Additional sources A 1LO Indigenous aritiribal Peoples Convention No. 169 (1979)
Al wl [ 2YYAGGSS DSYySNXf /2YYSyi
| 2y @SYliAz2yQ o

Key issues A Indigenous rights to land and to selétermination are most threatened

2. International Humanitarian Law

a) Purpose and applicability

IHL is a set of rules which seek to limit the effects of armed conflict by staliatance betweemilitary
necessity and humanity. This set of rules is aimed at protecting persons who do not take partiiielsosti
and restricts the means amdethods of warfareUnlike IHRL which applies at all times, IHL only operates
in armed conflict.Despite the prohibition of the threat and the use of foroethe United Nations
Charter®* IHLapplies toall parties in armedonflict¢ regardless of who has started and for what reason

From a legal point of viewn order to determine whethediHLapplies to situations of violence, it is
necessary to determine as a precondition whether the situation amots t y Wl NXYSTRe b2 y Tt A O
framework can be divided into two stiategories or typologiess it has been generally contented by

54 United Nations Charter Article 2, paragraph 4.

55 |HLis part of ius in bello (the law of how force may be used), as opposed to ius ad bellum (the law on the
legality of the use of force). On this distinction see Carmen Marquez Carrasemblemas actuales sobre la

prohibicién del recurso a la fuerza en Derecho Internacidmrgios 1998) 148.

%0oNnGKS RAFFAOMZ GAS& | NRPdzyR GKS f S3I ¢

y2GA2y 2F WIFNX¥SR
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scholarly doctriné” international armed conflict (IAC) and narternational armed conflict (NIAG)The
changingcharacter of armed conflicts evidenced since the 1990s inteS ¢ = ias aidred the simple

division into these two types of armed conflic.The majority ofcurrentk N¥ SR O2y ¥t A 0G & | D
O2yFTEAOGAQKAYUSNYI X ¢ Kehi@htor térrhds/ ofyaiiigle {Stat¥; bui cBur i 2 | 2
WYGSNYyFaGX2ylrt aLl 0SQ

IHLworks on the premise of equality of belligereimsan armed confligtwhile IHRL haseen constructed
around the relationship between th&ate and the individuallt is precisely theule of equality between
belligerentsthat distingushes an armed conflict, whetelLapplies, from a crime, to which criminal law
and humarrights rules on law enforcement are applicable

With regardsto its scope of protection, Stes have both positive and negative obligations under IHL and
Statescan be responsible for a violation of its norms through action, omission or inadequate action, similar

to human rights law. In IHIStatesare specifically obligetb protect and to ensure respeét In certain
FaLsSodas | {aGriasSQa 206tA3F0GA2Y dzy RSNJ LI [ TFdzyQiAz2y
prohibitions of for example;physical and moral coercion exercised against protected civilians and
prisoners of warviolencedirected against persons taking no active part in the hostilities requisition

of foodstuffs and hospitals in occupied territorjegtacks against indispensabléor the survival of the

civilian populatiorf?

57 See Marko Milanovic and Vidan Haatizk Rl y2 A O W! ¢+ E2y2Yé& 2F I N¥SR O2y¥¢t.
Henderson (edsResearch Handbook on Internationah@iot and Security La@Edward Elgar 2013), 28d.4; Dapo

1 FYRST W/ fFaaAFAOFIGAZY 2F ! NY¥SR / 2y ¥t A Qiteindtioma3 aws @+ y i [
and the Classification of Confli¢@®xford University Press 2012)-39; DietriK { OKAY Rf SNE W¢KS S5AFT
I N¥SR /2y FtA00G ! O0O2NRAyYy3I (2 (G(KS DSyS@Fr [ 2y@SyiliArzya |y
f Q! OFLRSY®& RS 5NRAG LYGSNYyFrGA2yLFt wmMnto

L/ w/Z WhLAYA2Y LI LISNY RSTianemdiangy 2N SRA yORS/NBL FAIOGXY | X

I dzY'F YA GF NRF Yy [ hp@wwivacte NdYého/assets/fles/otirer/opinionpaperarmed-conflict.pdf,

accessed 20 May 261

S9SeeDeliverable 10.1 FRAME Project, 23.

WS R hRSNXI GGzX Wh S ¢ 2 | N& Q -intérnational (AKnted CowflictS MigHotomy2 v | f k b 2
<http://www.isisc.org/dms/images/stories/PDF/Paper%200dermatthgtf://www.isisc.org/dms/images/stories/
PDF/Paper%200dermatt. gdfp://www.isisc.org/dms/images/stories/PDF/Paper%200dermatthpdh://www.isi
sc.org/dms/images/stories/PDF/Paper%200dermattzpdécessed 1uly 2015.

61OHCHR, Report on International Legal Protection of Human Rights in armed conflict, 2011, 5.
<http://www.ohchr.org/Documents/Publications/HR_in_armed_conflatdf> accessed 2 April 2015.

620HCHR, Report on International Legal Protection of Human Rights in armed conflict, 2011, 17
<http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdiccessed 2 April 201Rue 144, List

of Qustomary Rules of International Humanitarian Law, in: JeanMarie Henckaerts (2007) 210; Art. 1 common to

the GGs, Art. 1 AP, Art. 1 APIIL.

63 RUes53-56 ¢JeanMarie Henckaerts, (2007) 203; Rues88 -105 - idem, 206 ff.
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b) Key sources and provisions
Similary to IHRL, IHL is based on a variety of binding treétias, well as customary international
humanitarian law and nobinding instruments$® IHL treaties do not contain treaspecific enforcement
mechanisms in the same way as some IHRL treaties.

As opposed to IHRL, IHL is formulated as objective rules of conduct for States and armed groups and
generally does not confer rights upon the individual. However, some rules are framed as subjective rights,

in particular fundamental guarantees for all pensan thecontrol of a party to the conflict and rules in
non-international armed conflicts (NIACS)Despite its nuances of formulation, IHL maycbesidered to
LINEG§SOG GKS WKIFNR O2NBQ 2 MotitdztiesyanddstomatyiHistigrldesdNA y 3 | N
an obligationon Statesto take precautionary measures, to the maximum extent feasible, to protect

civilian population, for instancby endeavoring to keep military objectives and combatants away from

densely populated ared$.In order to fufill its obligations, States must care for the wounded and sick,

shelter prisoners, or, as an occupying power, must to the fullest extent of the means availapdmsoie

food and medical supplies, public health and hygjémé¢he territory it occupés.

C) Challenges

The legal framework of IHL is characterised by the principles of distinction and proportiddatisidered

as an expression a@fustomary international law, the principle of distinction, specified in Article 48 of the
Additional Protocol (AP) 1 to the GnevaCGonventiors (GC) related to the victims of international armed
conflicts, states tha (i Kaies to the conflicthall at all times distinguish between the civilian population
and combatants and between civilian objects and military objectives and accordingly shall direct their

64 The main instrumentsare: The Hague Regulationsrespecting the Laws and Qustoms of War on Land, the Geneva
Gonvention (1) for the Amelioration of the Condition of the Wounded and Sickin Armed Forcesin the Fiel; the
Geneva Gonvention (II) for the Amelioration of the Condition of Wounded, Sickand Shipwrecked Members of the
Armed Forces at Sea,the Geneva Convention (lll) relative to the Treatment of Prisoners of War, the Geneva
Gonvention (IV) relative to the Protection of Qvilian Personsin Time of War, the Protocol Additional the Geneva
Gonventions and relating to the Protection of Victims of International Armed Conflict (AP ), and the Protocol
Additional to the Geneva Conventions and relating to the Protection of Victims of Non-International Armed
Gonflicts (AP 11). The Hague Regulations ae considered customary international law, the four Geneva Conventions
are universally ratified. Many of the provisionscontainedin the Geneva Conventionsand their Additional Protocols
are conddered customary international humanitarian law and applicable in any armed @nflict. See overview in
JeanMarie Henckaerts, W {idif on customary international humanitarianlaw: a wntribution to the understanding
and respect for the rule of law in armed conff A [Btér@ational Reiew of the RedCioss, (2007)87(857) 198 ¢ 212
In addition, certain other treatiesexist that deal with the production, use and stockpiling of certain weapons, i.e.
the Convention on Quster Munition.

85 |CRC Swdy and Database on Qustomary International Humanitarian Law, <https:// www.icrc.org/en/war-and-
law/ treaties-customary-law/ customary-law>accessed 3 February 2015.

66 OHCHR 2011,Report on International Legal Protection of Human Rights in armed canflict
http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdfccessed 2 April 2015, Hxy. the right
to personswhose liberty hasbeen restricted to receive individual or collective relief or the right of familiesto know
the fate of their relatives.

67 OHCHR 2001, Report on International Legal Protection of Human Rights in armed conflict, 18
<http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdaccessed 2 April 2015.
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operations only againsb (i K S .®This priSciiB ddistinctioaims at protectinghte civilian population
not taking part in hostilitiesagainst the implications dfostilitiesand has to be respected in IAC as well
as in NIAC. The violatiofthis principle of IHL might constitutewar crime, leading to individual criminal
responsiblity, within the ICL framework, and also under domestic criminaPfaw.

Similar to Article 48 of the AP 1 to the GCs, Article 51 (5alsasecognised as customary international
law, which has to be respected in both IAC and NIAC. It covers the rule of proportionality directed at the
avoidance ofncidental loss of civilian life, injury to civilians, damage to civilian objects, or a comhinatio
thereof, which would beconsideredexcessive in relation to the concrete and direct military advantage
anticipated.Therefore, even if the rule of distinction is fulfilled, an attack may still be unlawful by causing
unacceptable civilian harm. A violati@f this rule might also lead to individual criminal responsibility for
committing a war crimé® The principle of proportionality complements the prohibition of indiscriminate
attacks evenif it is difficult to demonstrate the recklessness of the attagiparty. Hence, an assessment

of the proportionality has to be made prior to the attack which demands an objective balancing between
the expected possible loss of civilian lives anddtecrete and direct military advantageéWhen it comes

to the problem of what igxcessiveno clear answer can be given. AccordintheoxCommittee Established

by the ICTYo Review the NATO Bombing Campaign AgainstFéderal Republic of Yugoslavthis
question has to be decided on a casedase basj& whereas the International Committee of the Red
Cross (ICRC) declared tlndiere there isdoubt about the excessiveness of an attack, the interest of the
civilian population should alwaybe given priority’® In regards to the use of certain eapons,
international lawattemptsto outlaw them by treaty or to restrict their use if they are considered to cause
in generalexcessive harm to the civilian populatiéh.

For instance, ancerning the use oéxplosive weapons or cluster munitigffsf they are applied inor
close tg a densely populated arei islikely tobe a violation of the principle of proportionalitypecause
of the afore mentionedaspect ofinaccuracy and the widarea effects of thse particularweapons.The

68 Art. 52 (2) Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the protection of

victims of international armed conflicts (Protocol 1) (adopted 8 June 1977, entered into force 7 December 1978)

UNTS vol. 112517512,

89 As anexample it can be cited a judgment of the ICTY concerning the use of Cluster Munitions against Zagreb in

1995. The Tribunal asserted in this case that cluster munitions were incapable of hitting a specific target and
therefore its unlawful use constituted violation of the principle of distinctiof® Stuart Caseaslen & Sharon

2 SAf T WeKS dzaS 27F 6St L2y &Masle (et MBaBdRs uBderylifeinationalMEman y  { G dzl
Rights Law(Cambridge University Press 2014) 2&3.

7O Art. 85 (3)b) AP [; Art. 8 (2)(b)(iv) ICC Statute.

" Alexander BreiteggerCluster Munitions and International Law: Disarmament with a Human Fgefledge

2012) 48.

ZLI¢, T WCAYIFf wSLRNI G2 GKS tNRASOdzi2NJ o6& GKS /2YYAGGS!
Bombing CELJ- A3y ! AL Ayad G§KS CS htfpNivwviw.icty.&didie/Pras€na®d1300qei 2 &t | A |
accessed 10 September 2015, para. 50.

" Yves Sandoz et al. (eds.), IOBR@nmentary on thédditional Protocols of June 1977 to the Geneva Conventions

of 12 August 1949ara. 1980.

StuartCasep 4t Sy 9 { KINRYy 2SAftI We¢KS dzaS -MElem@&Neipgha Ay | N
under International Human Rights Lai@ambridge biversity Press 2014) 26268.

5The Convention on cluster munitions eviemally prohibits the use, transfer and stockpile of cluster munitions.
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issue of longerm implications for civilians and especially for childresused by the high failure rate of
accurate targeting of these weapons in conflipuld be taken into consideration in tipeoportionality
assessmentyhich ishowever still subjected to debaté

If an attack triggers aggravated suffering, injury or destruction, it should be forbidden as long as it is not
proportionallynecessary for military reasons. Hence, an attack has to be esseitt@akas military utility

might not be sufficient to legitimate human suffering. Disarmament treaties can be considered a result of
the intention to balance military necessity and the need to limit the use of weapons for the protection of
humanity !’

d) Protection of vulnerable groups

IHL grants general protection to civilians and special protection to certain groups. In this regard, specific
provisions can be found in the Geneva Conventions and Additional Protoaodsin the UN Security

Council Resolutionaddressing the special needs of children and women. Particularly relévahe

UNSCR 1612(2008)K A OK ARSY(GATASE G(KS &AE Yzald aSNhz2dza OAz2
conflict’®1 26 SGSNE || &aAy3IfS FAESR RS Tinstgadl & hatigble BVEl of ¥ OK A f F
protection according to differenage thresholdss in existencé® In addition to the protection provided

for children as victims or witnesses of armed conflict, the Additional Protocols to the Geneva Conventions
prohibitsthe recruitment and use of children in armed conflict under the age ¢t Ahd awards special

treatment to captured child combatant®.

At EU level, the EU guidelines on the protection of children affected by armed conflict together with other

EU guidelines on relevant areas of actidar the work of CSDP operations and missions, provide a
O2YLINBKSYaA@dS FTNIYS@E2N] F2NI G6KS NBFfAAlFGA2Y 2F (K
OKNRdzZAK 9! Qa ONAR&EA A YIyl3aSySyid IOlAz2zyao

6 Alexander BreiteggerGluster Munitions and International Law: Disarmament with a Human Fda®ledge

2012) 4849.

" |CRC Sudy and Database on Qustomary International Humanitarian Law, <https:// www.icrc.org/en/war-and-

law/ treaties-customary-law/ customary-law>accessed 3 February 2015.

"8 Special protection for children is provided under Art. 77 APl (IACs) and Art. 4 APII (NIACs).

7 UNSCR 1612 (2005) on the establishment a monitoring and reporting mechanism on use of child soldiers.

80The general age for children protection is 15 years, both under IHL and Art. 38 CRC. The age of 18 is established in

the Genocide Convention and Art8 API on the recruitment of children. Ndwvorn babies are assimilated to the

wounded or sick for the purposes of Art . 8 API . Children under the age of seven are guaetéd protection

under the scope of protection fo rmother with dependent childréxrt. 24 GC IV requires the identification all

children under 12 year§ee José Luis Rodrighétasante y Prieto, La proteccion del nifio en los conflictos armados

por el Derecho Internacional Humanitario. Los nifios soldados (2011) Aou&rio de la Feultad de Derecho de la

Universidad Auténoma de Madrid <http://www.uam.es/otros/afduam/pdf/15/Jose%20Luis%20Rgezdf

accessed 15 September 2015, 222.

8L Art. 77 API and 4(3)(&PII.

82 Art. 77(3) API and Art. 4 (3)(d)APII.

8/ 2dzy OAf 2F (GKS 9dzNRBLISIY ! yAz2ys W LIRIFIGSR 9dz2NRPLISIY | yA2y
KdzYlF yAGE NR Y £l
<http://eurlex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:52009XG1215%2804MRIEIN>, accessed 10
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Women also recee special attention under IHL, however this category raises the question on whether
womenaremore vulnerable than men in situations of armed conflict. Men are generally at greater risk of
being detained, wounded or killed due to their potential or acteé as military opponentshile women

and girls are much more exposed to sexual violeiiterefore, under IHIgnly in specific situations or

based on specific factors, can women be considered as particularly vulnerable and in need of special
protection® The Geneva Conventions and its Additional Protocols offer special protection particularly
against sexual violence, which can amount tanathod of warfareunder certain circumstances.
Pregnant women and mothers of young children are also entitled ttiquiar care®® As with children,
specific provisions on the treatment of women in detention, address their particular needs under these
circumstances’

The EU has also set out a common approach to the implementation of UNSC Resolutions 1325 and 1820
toSyadzNB G(KIG GKS 9! Q& SEGSNYyLt | OGAzya I'NB akKl LISR
of prevention and in response to sexual and gerosed violencé®

Gonflict-related protectionis afforded toforcibly displaced persons, particulariglevant in the case of
IDPs as they are not covered by.IR4rties to an armed conflict may not displace civdianless for the
security of the civilians involved drecauseimperaive military reasons so demariél.in any event
displaced persons have @t to voluntary return as soon as the reasons for their displacement cease to
exist®

{SLIISYOSNI HnmpT / 2dzy OAf 2F GKS 9dzNRLISIY ! yA2Yy>S WDdzA RSt
20KSNJ ONHSE = AYKdzyYty 2NJ RS3INI RAyS3 GNBI GYSyi 2NJ L
<http://eeas.europa.eu/human_rigis/guidelines/torture/docs/20120626 guidelines_en.pdf>, accessed 10
{SLWGSYOSN) HnmpT [/ 2dzyOAt 2F GKS 9dzZNBLISIY ! yA2y>X WDdAzARS
hLISNF GA2yaQr fKUGLIYKKkNBIAAGSNDO2yY aAt Au0IIBdziddzdsied dzx R2 Ok
{SLWGSYOSNI wnmpT [/ 2dzyOAf 2F (GKS 9dz2NRPLISIY !'yAz2ys WDSyS
<http://register.consilium.europa.eu/doc/srv?I=EN&f=ST%208373%202005%20REV%203>, accessed 10 September
2015.

84 L/ w/ X Y2 2 YSy Ay LIFANINNO dzf | NI @ @dzt ySNI of S 3
<https://www.icrc.org/eng/resources/documents/feature/2007/womenulnerability-010307.htn», accessed 16
Septenber 2015.

85 Art. 27 GC IV and UN Security Council, Security Council resolution 1820 (2008) [on acts of sexual violence against
civilians in armed conflicts], 19 June 2008, S/RES/1820 (2008)./Avww.refworld.org/docid/485bbca7?2.htrrb,

accessed 16 September 2015.

8 Art. 16, 17, 18, 21, 22, 23, 38, 50, 89, 91 and 127 GC IV; Ar. 70(1) and 76(2) AP I.

87 Art. 14 GC Il

8/ 2dzy OAt 2F GKS 9dzNRPLISIHY ! YyA2Yy S WY atkoWeINSUitey MatiodsS | LILINE | Of
{SOdzNA (& / 2dzyOAf wSazftdziAzya mMoHp YR Myuwn 2y g2YSy LIS
<http://register.consilium.europa.eu/docis?I=EN&f=ST%2015671%202008%20RE¥26dessed 15

September 2015.

89 Art. 47 and 49 GC IV.

%0 Art. 49 GC IV.
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Table 1-2: Purposes and key provisions of International Humanitarian Law (IHL)

91

A Seeks tdimit the effects of armed conflict by protecting persons who
not or no longer participating in the hostilities and restsithe means
Purpose and and methods of warfare.
applicability A Operates in situations of armed conflict.
A Applies to all parties to a conflict (equality bagen the belligerents).
A Treaties.
- Hague Regulations (1907)
- The four Geneva Conventions (1949)
Key sources of law - Additional Protocols to the Geneva Conventions | and 1l (1977)
- Other international treaties regulate the conduct of armed hostilit
and impose limitations on the use of certain weapons.
A Customary international humanitarian law.
A General Principles of lavys cogensiorms.
A Judicial decisions and teachings.
A Principle of distinction
A Principle of proportionality (Article 51 (5) b) AP 1)
A Principle of necessity and human treatment (Article 27 GC IV)
A Obligation of &tes to respect and protect humanitarian relief personn
A Obligation of occupyingpowers to provide for the welfare of th
Key provisions population in the occupied territory.
A Rules on access to affected population and delivery of humanitz
assistance in international armed conflict.
A Principles of nosliscrimination and positive measures concern
vulnerable groups.
A Respectof IHL norms by peacekeeping and peace enforcen|
operations.
A IHL applicability to nostate armed groups.
A Requirement of consent ot&e parties to undertake relief actions.
Current challenges A Different provisionsapplied to international (GCs and AP 1) and -n
international armed conflicts. (Common article 3 and AP II)
A Difficulties in the practical application of IHL principles of proportiong
and distinction.
A Choice of weapons and new weapon technologies.
Protection of vulnerable groups
Children
A Geneva Conventions of (1949) and its Additional Protocols (1977)
- GC IlI: Articles 16, 49.
- GC IV: Articles 14, 16, 17, 18, 21, 22, 23, 24, 25, 25, 26, 27(2),
Additional sources 50, 51, 68, 76, 81, 82, 889, 91, 94, 119, 127, 132, 136 to 140
- AP1.8,53,70,74,75,76, 77, 78.
- API:4,5,6.
A Security Council Resolutions on Children in Armed Conflict:

%1 Table 1.2 is partly based ¢tumaHaider,International legal frameworks for humanitarian action: Topic guide
(Birmingham UK: GSDRC, UniversifyBirmingham, 2013jhttp://www.gsdrc.org/docs/open/ILFHA. paf

accessed 20 April 2015.
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S/RES/1261(1999); S/IRES/1314(2000); S/RES/1379(2001),
S/RES/1460(2003); S/IRES/1539(208/ES/1612(2005);
S/RES/1882(2009); S/IRES/1998(20$1RES/2068(2012);
S/RES/2143(2014); SIRES/22PAS5).

Key issues

A

v >

Children affected by armed conflict are entitled to special care
protection (Article 23, 24, 38, 50, 76 and 77 GC |V, Articendd7 AP |
Article 4(3) AP II)

Recruitment of children (Article 77(2) API, 4(3) AP Il and 38 CRC)
Reintegration of children affected by armed conflict (Paris Principles
Article 39 CRC)

Killing or maiming of children (Common Article 3 GCs)

Rape and ther grave sexual abuse of children. (Article 77(1) AP | ar
CRC)

Attacks against school and hospit@édsticle 48 AP 1)

Abduction of childrerfArticle 35 CRC)

Denial of humanitarian access for children (Article 23 GC V)

Women

Additional sources

A

S/RES/1325(20003/RES/1322000);S/RES/136@001);
S/RES/1402002);S/RES/1820(2008); S/RES/1888(2009);
S/RES/1889(2009); S/IRES/1960(2010); S/RES/2106(2013); S/RES/213

Geneva Conventions of (1949) and its Additional Protocols (1977)

-  GC I: Articles 3, 12

- GC Il; Articles 3, 12

- GCIII: Articles 3, 14, 16, 25(4), 29, 49, 88(2), 3, 97(4), 108(2)

- GC IV: Articles 3, 14(1), 16, 17, 21, 22(1), 23(1), 27(2), 38(5),
76(4),85(4), 89(5), 91(2), 97/4, 98(2), 119(2), 124(3), 127(3), 131

- AP [: Articles 8(a), 70(1), 75(1), 75(5), 76

- AP Il Articles 4(2)e, 5(2)a, 6(4)

Security Council Resolutions on Women, Peace and Security

A Women affected by armed conflict are entitled to special protect
(Article 12(4) GC I; Article 12(4) GQutticles 14 and 15 GC IV) includ
relief aid. (Article 23 GCIV; Art. 70(1) AP 1)
A Particular care for pregnant women and mothers of young chilg
Key issues (Articlesl6, 17, 18, 21, 22, 23, 38, 50, 89, 91 and 127 GC IV; Article
and 76(2) AP |
A Special potection from sexual violence (Art. 27 GC IV)
A Special treatment for women deprived of their freedom. Art.G@ 1|
A Sexual violence has been recognized as a method of warfare |
certain circumstances (S/RES/1820(2008) agdudicial decisions o
International Criminal Courts
Refugees and IDPs
A Geneva Conventions of (1949) and its Additional Protocols (1977)
Additional sources - GC IV: Articles 44, 45, 49, 70
- AP I: Articles 73, 85
- AP II: Article 17
A Different conflictrelated protection afforded to refugees (IHL an

International Refugee Law) and IDPs (IHL).
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A Additional protection for displaced persons is provided by the GCs
respect for family unity(Article 49 GC V)

A Parties to an armed conflict may not displace the civilian urfiesthe
security of the civilians involved or imperative military reasons

Key issues demand. (Article 47 and 49 GQ IV

A Occupying powers have the duty to protect and provide aid. (Articl
GC1V)

A Sates may not deport or transfer parts of their own civilian populat
into a territory it occupies(Article 49 GC V)

A Displaced persons have a right to voluntary return as soon as the re
for their displacement cease to exighrticle 49 GC V)

A Humanitarian assistance shall take into consideration the specific n
of displaced women, children, disabled or elderly. (Article 78 AP I)

A w{IFSie 12ySaQ FyR Wal¥S | NBI
humanitarian assistance to vulnerable civiliapopulation while
Yy SoBRIT2ySaQ 2N WRSYAETAGENRT S
belligerent parties are expressly protected by IHL rules.

Indigenous peoples

Additional sources A No specific reference to indigenous people in the main IHL
instruments.

A LYRAISy2dza LIS2LX SaQ 02yySOiAzYy
vulnerability in the event of forced displacement and severe damag

Key issues the natural environment.

A Intersection between gender and ethnicity: sexual violeramminst
indigenous women and girls.

3. International Refugee Law

a) Purpose and applicability

IRL is a set of rules and procedures that aims to protect persons recognised as refugees under the relevant
instruments or in a broader sense, persons seekmgumfrom persecution. This legal framework
provides a distinct set of guarantees for thegmecific groups of persons (asylum seekers and refugees)
and overlaps to a certain extent with IHRL, and with IHL with regard to situations of conflict.

b) Key sources andprovisions

The 1951 Convention on the Status of Refug€#SRknown as the Refugee Conventigmpvides the
foundation for IRL®? The establishment of the Office of the United Nations High Commissioner for

92Convention relating to the Status of Refugees (1951) UNTS  vol. 189, 137
<https://treaties.un.org/doc/Publication/UNTS/Volume%20189/v189.pdtcessed on March 2015.
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Refugees (UNHCR) took place in 19%@pducingthe international refugee protection system along with
the ConventionSome years later the Convention was supplemented by the 1967 Prétocol.

Regional instruments of protection of refugees have also he&oduced such asthe 1966 Bangkok
Principles orsStatus and Treatment of Refuge¥she 1969 Convention on the Specific Aspects of Refugee
Problems in Africdand the 1984 Céagena Declaration on Refuge®¥s.

The absence of effective national protectifum refugeesresults in the need for international protection.
IRLapplies to fates that are party to tk relevant treatiesThose provisions that have acquired the status

of generalcustomary lavbind all Sates. The1951Refugee Conventiotontains thedefinitionof WNB ¥ dzZ3 S S Q
asthose persons thatdwing to a wellffounded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, are outside the country of his
nationality, and is unable to, or amg to such fear, is unwilling to avail himself of the protection of that
countryQ o ! N3i AltBoligh the Refugee Convention does not include an explicit reference to sex
and/or gender, the importance of gender in shaping the experiences of refugeaxrisasingly
recognised?®

The 1951 Convention is the main instrument for the protection of refugees, including those fleeing armed
conflict and other situations of violence. Nothing in the text, context or the object and purpose of the
1951 Convention, i@vents its application in conflictettings or other situations of armed violence. In fact,

the Refugee Convention makes no distinction between refugees fleeing situations in peacetime or war.
Drafted after World War IlI, the drafters understood that pemgleeing armed conflicts and other
situations of violence may have a whilinded fear of being persecuted on the basis of one or more of
the ConventioQ grounds.

% The UN Convention and Protocol relating to the Status of Refugees are available a
<http://www.unhcr.org/3b66c2aal0.htnm# accessed 14 March 2015.

9 AsianAfrican Legal Consultative Organization (AALB&)gkok Principles on the Status and Treatment of
Refugees (Bangkok Principle®) December 1966htp://www.refworld.org/docid/3de5f2d52.htmp accessed 22

July 2015.
9 QOrganization of African Unity (OAW@pnvention Governing the Specific Aspects of Refugee Problekfrican
("OAU Convention,") 10 September 1969,001 U.N.T.S. 45,

<http://www.refworld.org/docid/3ae6b36018.htrr# accessed 22 July 2015

% The UN Convention and Protocol relating to the Statuseffig®es &ttp://www.unhcr.org/3b66c2aal0.hti

accessed 14 June 2015. The Cartagena Declaralitip:/Awvww.unhcr.org/45dc19084.htn# accessed 14 June
2015.This Declaration is a ndrinding agreement adopted by the Colloquium on the International Protection of
Refugees in Latin America, Mexico and Panama, held at Cartagena, Colombia,-22ridgmber 1984.

97 The UNConvention relating to the Statusf dkefugees was adopted by the United Nations Conference of
Plenipotentiaries on the Status of Refugees and Stateless Persons, held at Geneva from 2 to 25 July 1951. The
Conference was convened pursuant to resolution 429 (V) 1, adopted by the General Asskthe United Nations

on 14 December 1950. It entered into force on 22 April 1954. United Nations Treaty Series, vol. 189.

Bt £ SNAS h2ai.SINDSR RIENWDSS RISINI Ay aild | dzY IFgiding & CoBvertioh fof SAt | b
Crimes Against tinanity, (Cambridge University Press 2011) 80.
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Theregionalinstrumentshaveextencedi KS RSTAYAUGA2Y 2F WNBTFdASSQ o6Seé:
Refugee Convention, and explicitly invite consideratiotHbfand ICL The reference to armed conflict in
the context of subsidiary protection in the European Qualification Directive indieas@silar approacH

IDPs who remain within the borders of their own country, are subject to national law and applicable
international law such as IHL and IHRL. IHL and IHRL are incorporated in binding regional instruments as
applicableand as reflecteéh the UN Guiding Principles on Internal Displacen(888)'%° The Principles

identify the rights and guarantees relevant to the protectior@Psn all phases of displacement.

In recent years, there have been significant developments in binubngatve frameworksg including,

F2NJ SEIFYLIX ST GKS O2RATFAOIGAZ2Y 2F GKS ! FNAOLY ! yAz
in Africa (Kampala Convention) of 2889and the Great Lakes Protocol on the Protection and Assistance

to IDPs?

C) Challenges

Large variations exist in rates of recognition of refugee status for people fleeing from countries in conflict,
suggesting divergences in the implementation of the Convention of 1951. Although there are some good

State practices in the implementation thfe Refugee Convention regarding people fleeing armed conflict

and other situations of violence, there are jurisdictions where there are frequent erroneous or excessively
restrictive interpretations of the refugee definition contained in the 1951 Convantio some countries,

it is evident that excessive reliance onthe us&?d 2 Y LI S Y Sy (i | idtecHoND aYdrodd Al RRAG S\NBR S

99 Council Directive 2004/83/EC, on minimum standards for the qualification and status of third country nationals or
stateless persons as refugees or as persons who otherwise need international protectioheaoontent of the

protection granted, 29 April 20009. htp://eur -
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:en;Hitbéssed 2 April 2015.

100 UN Commission on Human RighReport of the Representative of the Secrei@gneral, Mr. Francis M. Deng,

submitted pursuant to Commission resolution 1997/39. Addendum: Guiding Principles on Internal DisplétEment
February 1998) E/CN.4/1998/53/Add.Bttp://www.unhcr.org/43celcff2.htmb accessed 30 June 2015.

101 According to data from 2013, 39 of 54 States Members of the African Union had signed the Kampala Convention,
GKAES HH KFER NIYGAFASR AUd ¢KS /2y@Syurzy Aa RSaAaONAROSR
against forced displacement anthadards for the protection of and assistance for persons during displacement, as

well as with regard to durable solutions. It also addresses the causes of displacement, which are not limited to
situations of armed conflicts and human rights violations &igb encompass situations of natural or hurraade

disasters. Moreover, the Convention is unigue in that, in its article 2(d), it provides for the obligations and
responsibilities of States parties, while also specifying the roles and responsibilities-&tate armed groups,

private companies, humanitarian agencies and civil society organizations, the international community, internally
RAALI I OSR LISNE2ya FyR O2YYdzy A (Repait oflthe Bl BaRportedr onRiled LI | O €
human righs of internally displaced persons, Chaloka Beyaf@ Aprii 2014) A/HRC/26/33
<http://www.ohchr.org/EN/Issues/IDPersons/Pages/Annual.aspx>accessed 30 June 2014, para. 28.

102 protocol on the Protection and Assistance to Internally Displaced Persons, 30 bove?®06
<http://www.refworld.org/pdfid/52384fe44.pdf, accessed 2 April 2015.
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result in denial of protection for thosgho are precisely entitled to protectiaimderastrict interpretation
of the Convention:®®

Regarding IDP&he UN Guiding Principles on Internal Displacemedespite the fact that theglo not have
binding force establishclear standards for the protection of IDPs. It can be thaing,however, to
encourage ttes to compy with non-binding frameworks.

d) Protection of vulnerable groups

Vulnerable groups do not constitute fixed categories but rather interrelated ones, indeed vulnerability is

the result of numerous factors, and the concurrence of various elements implies a higher degree of
vulnerability. In situations of displacement, thesks faced by each of these interrelated growps be

exacerbated. F AaSR 2y (KAA FaadzvLliaAz2ys a2YS | RRAGAZ2YLFE 3
@dzt ySNI 6t S ANRdAzZLIAQ FNB 461 NNI YyiSR dzy RSNJ Lwidind | 24S¢
groups and IHRL plays a crucial role.

Both GC IV and AP | within IHL provide limited specific protection for chiftifEme pinciple of unity of

the familyis crucial for the protection of forcibly displaced childf&t-orexample, it is worth noting that

the 1951 Convention requires States to provide the same treatment with respect to elementary education
as afforded to nationalsind at least as favorable as that given to siefugee aliens in secondary
education!®® The UNH® Guideline on the protection of children provides further clarification
concerning the protection of refugee childréti.

The Refugee Convention fails to provide an adequate basigfuiegbased persecutiortherefore ithas
to fit within the category o Y SYO SNRA KA LJ 2F | LJ NI A Odzf MNheURHCRI f I NP
has addressed these deficiencies on gerdEsed protection by developing threBuidelines on the

103 Regarding the existing gaps and differing levels of protection for refugees and asylum seekers among Member
States,a $S 1OMEH Woe2 A AW BIHNKBISYZAEIKAY I NBFAdASSY Kz2g 9! | aéftdzy f
LINE (0 SXOyii AI2Yf 8§y S [ F Yo S NIayellakFylétonat(eds;heXglodalyeRch of European refugee

law (Cambridge University Press 2013), 284 ; Jane McAdanGomplementary Protection in International Refugee

Law, (Oxford University Press 2007).

104 Art. 38(5) GC IV and Art. 78 AP .

105Art, 22 CRC.

106 Art. 4, 22(1) and (2) of the Convention Relating to ttas of Refugees (1951).

01 pl [ wx WDdzA RSt Ay Sa 2y 5SGSNYAYAY3 iKS . Sad L
<http://www.unhcr.org/4566b16b2.htmb, accessed 15 September 2015; UNHCR, Guidelines on Policies and
Procedures in Dealing with Unaccompanied Children Seeking Asylum (h@@7)www.unhcr.org/3d4f91cf4.pdf

accessed 15 September 2015.

08 §S bl /wX DdAzZARSE Ay Sa 2y Ly G SING MA@ ded I Nt N2 A SIOf A 2 NP dzlda -
of Article 1A(2) of the 1951 Convention and/or its 1967 Protocol relating to the Status of Refugees, HCR/GIP/02/02

(7 May 2002), <http://www.unhcr.org/3d58de2da.html>, accessed 14 September 2015.
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Protection of Refugee Woméf® on Gemler-Related Persecutidt and on Membership 6a Particular
Social Group!!

While IHLprohibits forceddisplacement in internation&?and na-international armed conflict$*IHRL
plays a crucial role bfilling the gapsin lack of protection of IDPs under IRL. Another-bording

instrument, theUnited Nations Declaration on the Rights of Indigenous Peoples (DRI&®)ncludes
prohibition of forced transfer or displacement of indigenous people from their lands or territéties.

TheEU adopted the recast Qualification Directive in 26?\ithin its Common European Asylum System
(CEAS) aimed harmonisation of the criteria by which Memb8tates deihe who qualifies as a refugee,
andother forms of protection for personésubsidiary protection)!® The Qualification Directive provides
specific provisios for children and vulnerable persoféHowever, the Directive has been highly criticised
for not tackling all theshortcomingswithin the previous DirectivB@004/83/EC18

01 phl/ wE f WPE&BRR2Y (GKS t NRPGSOGA 2 fitp: ARw.uniRFodz3dRO15e4.BtMS Y Q 6 M (e
accessed 15 September 2015.

1l b1/ wX WDdzA R S-Relaed Rersatyfion vEhif ih& dahtext of Article 1A(Rjhe 1951 Convention
FYRk2NJ Ada MdpCcT t N2G202f NEBfFdAy3 G2 0KS {41 G d
<http://www.unhcr.org/3d58ddef4.pdf, accessed 15 September 2015.

Wi pl / wE DAARStAVER T2y LA SWVIOASNIBE K AN a2 OA L INRAzLIE GAGKAY
Convention and/or its 1967 Protocol relating to the Status of Refugees Membership of a Particular Social Group
(2002) HCR/GIP/02/02http://www.unhcr.org/3d58de2da.htmib, accessed 15 September 2015.

12 Art. 49 GC IV and 85(4)a AP Il

HSArt. 17 AP L.

14 Art. 8 and 10 DRIPS.

115 European Parliament, (Recast) Directive 2011/95/EU of the European Parliament and of the Council of 13
December 2011 on standards for the qualification of thiruntry nationals or stateless persons as beneficiaries of
international protection, for a uniform status for refugees or for persons eligible for subsidiary protection, and for

the content of the préection granted (2011) OJ L 337/9, http://eur-lex.europa.eu/legal
content/EN/TXT/PDF/?uri=CELEX:32011L0095&from=&ddessed 15 September 2015.

116 The recast Directive was adopted in December 2011 and is binding on all EU Member States except for UK,
Denmark and Ireland who have opted out of this Directive. However, the UK and Ireland remain bound by the
previous 2004 Directive. Council of the Ewgap Union, Council Directive 2004/83/EC of 29 April 2004 on minimum
standards for the qualification and status of third country nationals or stateless persons as refugees or as persons

who otherwise need international protection and the content of the mtion granted (2004) OJ L 304/12
<http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32004L0083:en:HTML> accessed 15 September
2015.

17 Art. 2(j) sets an extended definition of the family with the deletion of the requirement that rmividren

of the beneficiary of international protection are dependent. Pursuant Art. 10(1)(d) there is an explicit obligation for

States to take into consideration gender related aspects for the purposes of defining membership of a particular
socialgrou ! NI ® mMpood 2y GKS 02y iSyd 2F AYGSNYlFGA2y I f LINRGS
the specific situation of vulnerable persons such as minors, unaccompanied minors, disabled people, elderly people,
pregnant women, single parentsitiv minor children, victims of human trafficking, persons with mental disorders

and persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual
Grz2t SyO0SQo

usf §§ 9@ yaASt Al O Af A lerfabional Ar@edtNdiRin theWEW:debwi Undestandialgs & thé19%1y

| 2y @SYGA2Yy | yR1 D Rkaieffd@alici, Mariagiulia Giuffré and Evangelia (Lilian) Tsourdi (eds.)
Exploring the Boundaries of Refugee Law. Current Protection Chal(&nifje&5).
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Table 1-3: Purposes and key provisio ns of International Refugee Law (IRL) 119

Purpose and
applicability

A

Provides protection and assistance to individuals who have crosse
international border and are at risk are victims of persecution in thei
country of origin. Does not apply to IDPs

Operates in peacetime and during armed conflict

Applies to &tes.

Key sources of law

I > >

Treaties

- Convention on the Status of Refugees (1951).

- Protocol relating to the Status of Refugees (1967).
International Customary Law

General Principles of Law

Judicial decisions and teachings

Key provisions

I > B> 3>

™

WwSFdzASSQ Aa |y SEGSNY I fotindled Fear af
being persecuted for reasons of race, religion, nationality, member
of a particular social group or political opinion.

Allows for the application of other instruments (IHL and IHRL) gra
rights and benefits to refugees. (Article 5 of the 1951 Convention)
Individuals responsible for serious violations of IHL are not gra
refugee protection.

Principle of norrefoulement (Article 33 of the 1951 Convention)

Current challenges

Forced displacement due to violations of IHL or IHRL pose a r
refugee protection.

Protection of vulnerable groups

Children

Additional sources

DSYSNYft /2YYSy(d aatcontpank¥d aidb Sepavat
| KAt RNBY hdziaARS GKSANI / 2dzyiNE
UNHCR Guidelines Determining the Best Interests of the Child (200
UNHCR Guidelines on Policies and Procedures on Unaccomj
Children Seeking Asylum.

Key issues

Principleof unity of the family

{GraSaqQ 20ftA3LdA2y G2 LINRODARS
refugee status (Article 22 CRC)

Children must receive the same treatment as nationals in prin
education, and at least as fan@ble as that given to nerefugee aliens
in secondary education (Article 22 Convention 1951)

Women

Additional sources

UNHCR Guidelines on the Protection of Refugee Women
UNHCR Guidelines on Gendrelated Persecution (2001)
UNHCR Guidelines on Membership of a Particular Seaiaip (2001)

Key issues

| D> D >

Genderdo F A SR LISNRSOdziAz2y KlFa G2 FA
LI NG A Odzf F NJ a20AFf 3INRAzLIQ 2 NJ LI

19Table I.3. is partly based dtumaHaider,International legal frameworks for humanitarian action: Topic guide
(Birmingham UK: GSDRC, University of Birmingham, 284&p://www.gsdrc.org/docs/open/ILFHA.paf

accessed 20 April 2015.
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Refugees and IDPs
A IHRL applies to IDPs thesdilling the gapin legal terms, irthe eventof
Additional sources forced displacement within at&e.
A IHL prohibits forced displacement in international (Article 49 GC IV
85(4)a AP 1) and neanternational armed conflicts (Article 17 AP 1)

A Prevention of displacement and protectionrefugees under IHL
Key issues A Article 9 of the 1951 Convention allows for derogation from tre
provisions in times of war, in this event IHL applies to ensure protec

Indigenous peoples
Additional sources A United Nations Declaration on the Rightddigenous Peoples (DRIPS
Key issues A Prohibition of forced transfer or displacement of indigenous people f
their lands or territories. (Article 8 and 10 DRIPS)

4, International Criminal Law

a) Purpose and applicability

ICisNEO23yAaSR Fa | WNBf I (A O 8%wkich gels dhe grotibiyoOdéertnt A y G SN
categories of conduct consideréal be international crimegprimarily genocidecrimes against humanity

and war crimes, but also aggression) and seeksitmindividual perpetrators of such condutct justice

on the basis of the principle afdividual criminal responsibilityAs noted bya distinguished scholar in this

field, two limbs of this legal body exist: substantive and procedural internatioimainal law?!?*

Conducts prohibited and sanctioned l&§Lconstitute international crimesThere is a broad consensus on
certain international core crimé# but there are various interpretations of these categories, given the
variety of formulations irtustomary and treaty law. As one commentator has noted

WKSNBE A& y2 4d2OK (GKAy3 a 'y SELXAOAGET dzyA @SN
ONAYSa¢ Ay GNBrae tlrgo ¢KSNBF2NBX Ay 2NRSNJ G2
one will need tolook at customary international law, to be distilledas is welknown ¢

FNRY 020K {dGFGS LN OGAOS IyR {dlFrdSaQ OGAy3a ¢
amounts to an international legal obligation. However, the fact that the concept of
GAYUGSWYt GALF g ONAYSEE | a &adzOK KlFa y2G 0SSy O2R
distinguished from the fact that certain examples of international law crimes can indeed be

found in international legal definitions. Examples thereof are war crimes, some ol whic

KFEoS o6SSy fIFAR R2¢y & Ga3INISBS oNBFOKSas¢ Ay
prohibition against torture, enshrined in the 1984 Convention against Torture and other

Cruel, Inhuman or Degrading Treatment or Punishn§ft.

120 Antonio Cassese, Paola Gaeta, Laurel Baig, Mary Fan, Christopher Gosnell and Alexnéritatipnal Criminal
Law(Oxford University Press 2013), 4.

121 | pid.
122 Mainly those crimes within the jurisdiction of the ICC contained in Article 5 of the Rome Statute.
23\ y 2 2.dzl SNB& = YeKS hot AL dAz2y 02 LINR & SOdzii S L

<https://www.law.kuleuven.befiir/nl/onderzoek/opinies/obligationtoprosecute.pefaccessed 2 April 2015, 2.
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ICLis linked to other legal @as, such as IHRL and IHL, andliRRleed,it has been put forward that it
simultaneously derivesstorigin from and continuoustiraws uporboth IHL and IHRL as well as domestic
criminal law!?* However the existing differences betweenall these legal branches pose potential
difficulties The major distinction betweelCLand these other bodies of law is the fact that ICL gives rise
to individual criminal responsibility for violationsiafernational law. ConversellIRLprimarily foas on

the actions and obligations of States, governments or parties to a conHictvas created to protect
civilians and persondacedhors de combain the conduct of hostilitiesUnder ICL, many violationsléfL

are now considered war crimes.

The two bodies of law, IHL and ICL, have distinct modes of interpretation and application, antHichile

can be useful in interpreting ICL, the two should noinerged In essencdHLis broader than ICInot

all violations oflHL constitute war crimesand not all crimes addressed by ICL are necessarily cenflict

related Thus, the result could be that undiELcertain provisions of war crimes law are interpreted in a

narrower fashion than theitHLcounterpartsp  / SNJIi | Ay I dzii K 2 Nehre sknbt @en, this Ny SR (i
narrower reading of a war crime will come to replace the broader interpretation of the international
humanitarian law rul&%

Not all IHLtreaties define violationsas crimes although the violations may be classified as war crimes
through customary law. MoreovetHLis primarily addressed to States and parties to confli@k.on the
other hand, is addressed to individuals, involves only the most serious ¢r@meésiolations can result in
criminal liability and penalties such as inganment

To a large degredCLhasdevelopedas a response tgross and systematigolations of human rights

This has become more evident since the decade of the 90s wieprbsecution of genocide and crimes
against humanityas beerdevelopedbasedon human rights standards. Humaights law influenced the
drafting of the statutes of international criminal tribunals and judges at these courts have used human
rights law to interpret substantive international criminal laws and procedti®devertheles if W
international human rights law is to be applied directly in situations of internal armed conflict, this vertical
relationship may require r¢hinking, with nonstate armed groups potentially being held subject to
human rights obligatior@4

124 Antonio Cassese et alnternational Criminal LaOxford University Press 2013) 5.

125 sandesh Sinvakumarafhe Law oNonInternational Armed Confli¢Oxford University Press 2012) 100.

2%Cor a general overview see
<http://wcjp.unicri.it/deliverables/docs/Module 2 Whais international_criminal law.pdf accessed 3 April

2015, 1617; See for example The Prosecutor v. Ferdinand Nahimana et al., (Judgment and Sentence) ICTR Case ICTR
9952-T (3 December 2003) h#tp://www.unictr.org/sites/unictr.org/files/casedocuments/ictr99-52/trial-
judgements/en/031203.pdf, 9831010; The Prosecutor v. Simon Bikindi, (Trial Judgement) ICTR Ca8&-f2TR

(2 December 2008), <http://www.unictr.org/sites/unictr.org/files/casdocuments/ictr01-72/trial-
judgements/en/081202.pdf>, 378 T T t NP aS0dzi2NJ @ aAiAfS aN] OFRIBE@7 It d 6¢0
September 2007) <http://www.icty.org/x/cases/mrksic/tjlem/070927.pdf>, 459160.

R yRSAK {AQBYA@NENBYYIWWRS LYGSNyYyFridAaz2ytrt [+Fé 2F LYyGSNYy
of International Law, Volume 22, Issue 1, 2a#tg://www.ejil.org/issue.php?issue=105accessed 20 July 2015.
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As indicéed previouslyJHRLprovides for obligations that are primarily imposed upon States and not on
individuals. It is up to States themselves to decide how to enforce human rights obligations and deal with
human rights violations by State agentot all huma rights are protected by international criminal law.
Bearing these limitations in mintZLcould be considered eomplementarylegal frameworkvhen States

do not abide by their human rights obligations.

Regarding the relation between IRL and I€ls generally accepted that persons suspected of having
committed war crimes are not entitled to refugee stafid® However this provision might also face
problems in its enforcement, e.ghildrenmayseek asylum to obtain protection from persecution relating
to armed conflictbut they may also face exclusion from refugee status if thaye beernused as child
soldiers and commitiéd international crimeg?®

International criminal tribunat have been estdished to prosecute international crimes at the
international level. Thad hoctribunals, such as those for the former Republic of Yugoslavia and Rwanda
(ICTYand ICTR), mixed tribunals (etlge Special Court for Sierra Lednand thelnternational Criminal

Court have been createto enforce individual criminal regmsibility forwar crimes crimes against
humanity and genocide.

Individual criminal&sponsibility is incurred not only by acting, but also by failing to act where there is an
obligation b act. This includes military leaders and their superiors who fail to take necessary and
reasonable measures to prevent or suppress the commission of unlawful acts by subordinates,amver wh

they have effective contrdf®¢ KA a F2N) 2F { YXH YR { MR & 02 yi S 2 YK |
by ICTY and ICERse law'®!

b) Key sources and provisions

Court decisions are not simply declaratory of the law, but courts themselves are important actors in their
development. The ICTY and ICTR interpreted their ntanda extending to nointernational armed
conflict,whilethe Geneva Conventions and Additional Protocols apply tointernational armed conflict
situations. This extended jurisdiction was subsequently incorporated into the Rome Statutel GfXfe

128 Art. 1(F)(a) of the Refugee Convention.

129The problem that arises here is precisely one of the main challenges in the protection of children under ICL as it

does not define a minimum age foriminal responsibility, states apply the age of individual criminal responsibility
SalGlroftAaKSR Ay GKSANI NBALISOGAGS ylraGA2y It fSAAatliAzyad
Refugee Law and International Criminal Law with resgectt KA £ R { 2 f R UdbiN@ @@ Intérmatiomah 0 MH O p (
Criminal Justice975996.

130Hortensia D.T. Gutierret 2 44 S>Y W¢KS NBflFIGA2yaKALl 60SG6SSy AyidSN
AYUSNY L GA2Y I f  ONAnemafionél Ravidldhob theyRifoss (B@BEi Y 6636c O >

< https://www.icrc.org/eng/assets/files/other/irrc_861_gutierrez.pdf > accessed 2 April 2015.

BIWFAYS 1Efly 2AtEAFYazys W{2YS O2yaiARSNIaGdA2ya 2y O0O2YY!
870 2008 International Reaw of the Red Cross h#tps://www.icrc.org/eng/assets/files/other/irre
870_williamson.pdf accessed 30 March 2015.

132 Art. 8(2)(d) of the Rome Statute.
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The Rome Statute of the ICC also include® categories of war crimes over which the Court has
jurisdiction!® The first concerns grave breaches of the Geneva Conventions in international armed
conflict and serious violations of Article 3 in the case af-imbernational armed conflict. The second

concerns other serious violations of the laws and customs applicable in international ard non
AYUGSNYFGA2YFE FNYSR O2yFtA0Gad ¢KA& AyOfdzRSa WAYDh:
materid > dzyAda 2N GSKAOf Sa Ay@2ft @SR Ay | KdzYho/A Gl NR I
civilian potection under international humanitarian lajRome Statute, Articles 2(b)(iii) and 2(e)(iii)). In

addition to war crimes, the ICC and the otheternational (and mixed) tribunals have jurisdiction over

crimes against humanity, genocide and the crime of aggresion.

C) Challenges

Regarding the activities otimanitarian organisans operating in conflict zones, these organisatiares

often witness to violations that can be used as evidence in international criminal proceedings. However,

their participation in such proceedings could undermine their access to populations in need. If parties to

the conflict that are facilitating the delivery afssisance, are at risk of criminal investigation and
prosecution, they may deny humanitarian actors access to affea@ezhs and withdraw from
humanitarian dialoguéPlumanitarian organisations need to develop a strategy to address this dilemma,;

and internatianal criminal tribunals need to be aware of these risks. Both sides should work together to
minimise potential adverse impactsontheprdvia y 2 F KdzYl YAGI NAFYy | adaraidlyo

d) Protection of vulnerable groups

ICL has contributed to reinforce the protection ofrerable groups particularly affected by armed conflict

by filling some protectiongaps existing under IHL. The ICC contributes to the fulfilment of many
obligations incorporated in human rights treaties by providing an enforcement mechanism. Regarding
women, the international criminal courts have addressed tleatLal and gendebased violence are often
present in genocide, crimes against humanity and war crimes committed during armed catifimtigh

it is not mentionedn the list of grave braches uadArticle 146 GC I\

The Rome Statute includes laws punishing crimes committed against childrenjisgéng chidren under

the age of fifteenor using them to participate actively in hostilities amountsatwar crime* The ICC
Statute also foresees separate procedures to establish the criminal responsibility of children and special
measures protecting children as victims and witnesses during judicial proceétlings.

133 For in depth analysis see Knut DérmaRtements of War Crimes under the Rome Statute of the International
Criminal Cour(lCRC/Cambridge University Press 2003).

134 0nly the ICC has jurisdiction over crimes of agression (Article 5 of the Rome Statutajtiotal crimes under

ICTY competence in Articles 2 to 5 of the Statute for the International Tribunal for the Former Yugoslavia;
international crimes under ICTC competence in Article 2 to 4 of the Statute of the International Criminal Tribunal for
Rwanda

BB Art. 7.1(g) and 8.2(b)(xii) of the ICC Statute

136 Art. 8(b)(xxvi) of the ICC Statute.

137 Arts. 36(8)(b); 42(9); 43(6); 54(1)(b); 68(1) and (2) of the Rome Statute.
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The Rome Statute broadene&®S L/ / Qa 2 dzhde geRderdasdd 2riyhes lary iRterndtional
concern, namely under Article 7 of tiRome Statute adessing crimes against humanity afdicle 8on

war crimest*® The ICC Statute alsstablishes procedural guarantees to prosecuted women or to those
taking partin the judicial proceeding as victim or witne$s.

Serious forms of arbitrary displacements amount to genocide, waresrior crimes against humaniag
wellasthoseacts A YSR | (i WS Ry protectivh Gridigeaicus/padplé also strengtheed
under the ICC Statute, which also criminalises attacks against cultural h&¥itagg causindgongterm
and severe damage to the natural environmgft

Table |-4: Purposes and key provisions of Internation al Criminal Law (ICL) 143

A Prohibits and seeks accountability for certain forms of cong
considered as serious violations (war crimes, crimes against hum
and genocide)

A Individual criminal responsibility also comprisesP 02 Y'Y

Purpose and NBalLlR2yaArAoAfAdGeQ FT2NJ FFAfdzNB G2

applicability A States have primary responsibility to prosecute crimes. The jurisdi

of international criminal courts operates when a state fails to prose
the alleged crimes (principle of complementartiy| Cg44

ICTYand ICTR have precedence over State jurisdiction

Operates in peacetime and during armed conflict depending on the ¢

Treaties and statutes:

- Rome Statute of the International Criminal Court

- Statutes of ad hoc internationariminal courts (ICTY and ICTR)
hybrid criminal courts®

- Geneva Conventions of (1949) and its Additional Protocols (197

Key sources of law - Convention against Torture and Other Cruel, Inhuman or Degrg
Treatment or Punishment (1984)

- Convention on the Prevention andufishment of the Crime o
Genocide (1948)

- International Convention on the Suppression and Punishment o
Crime of Apartheid, 1973

- Convention for the Protection of Cultural Property in the Even
Armed Conflict, 1954

T > >

BBArt. 7(1)(g) and (h); Art. 8(2)(xxi) respectively.

139 Art. 42(9), 54(1)(b) and 68(1).

10 Art. 6, 7.1(d) 8.2(e)(viii) of the ICC Statute.

M1Art. 8.2(b)(ix) of the ICC Statute.

12 Art. 8.2(b)(iv) of the ICC Statute.

3Table 1.4 is partly based ¢tumaHaider,International legal frameworks for humanitarian action: Topic guide
(Birmingham UK:GSDRC, University of Birmingham, 264f{p://www.gsdrc.org/docs/open/ILFHA. peif
accessed 20 April 2015.

144The principle of complementarity only applies to the ICC.

“5W) 8 0 NA R U NR o egbilished by Nédties @ dedadldiicn which incorporate domestic and
international law aspects as the Special Court for Sierra Leone, the Extraordinary Chambers in the Courts of
Cambodia, Special Tribunal for Lebanon or the Special Panels dfitBéict Court.
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A International customary law

A Generalprinciples of law

A Judicial decisions and writings

A Individuals can be held accountable feerious violationsof IHL,
particularly common Article 3 applies to namernational armed
conflict.

Key provisions A Article 8 of the ICC Statutmnsolidates théoroad notion of war crimes
includinglACs and NIASs.

A Serious violations of IHL in armed conflict are directing attacks ag
persons or objects involved in a humanitarian assistance, which
entitled to civilian protection (Articles(B)(iii) and 2(e)(iii))

A Individuals can be held criminally liable for attacks against humanitg
personnel and supplies.

Current challenges A The involvement of humanitarian orgaations in judicial proceeding
may potentially compromise respecbf humanitarian principleg
(Impartiality, neutrality and humanitarianism)

Protection of vulnerable groups
Children

Additional sources A DSYSNIft /2YYSyd b2od mn W KAEfRN

A Special treatment of minors in criminaloceedings.

A Criminal responsibility of children who actively took part in an arr]
conflict.

Key issues A Conscripting or enlisting children under the age of fifteen years into
national armed forces or using them to participate actively in hostili
amounts towar crime (Article 8 ICC Statute)

Women

A 1998 Rome Statute (Articles 6, 7, 8)

Additional sources A SCShnd ICTY Statutes.

A ICTY, ICTR and SCSL decisions

A ICL has contributed wardsfillingthe gap of protection of women undg

Key issues IHL. Sexual and gendeased violence may be present in genoci
crimes against humanity and war crimes committed during arr
conflict but it is not included in the list of grave braches under Article
GC IV.

Retugees and IDPs

Additional sources A IHL prohibits forced displacement in international (Article 49 GC IV
85(4)a AP 1) and neanternational armed conflicts (Article 17 AP 1)

Key issues A Serious forms of arbitrary displacements amount to genocide, vimes
or crimes against humanity. (Article 6, 7, 8 ICC Statute) as those ain
YWSGKYAO Ot SIyaay3aQo

Indigenous peoples

Additional sources A United Nations Declaration on the Rights of Indigenous Peoples (DF

A ILO Indigenous and Tribal PeopRmnvention No. 169 (1979)

Key issues A Indigenous people may suffer direct or indirect attacks (i.e. aigento

the natural environmentyvhich falswithin the ICC jurisdiction.
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A Indigenous people as a community with wedifined cultural and ethnig
identity, with demands for natural resources and land, are m
vulnerable to the most serious violations of ICL.

C. Conclusion
This sectiorhas provided ageneraloverview of all the legal frameworks applicable to human rights
violations in conflict situations, with particular reference to certain vulnerable groups. The general view
reveals that defining the boundaries between the legal branches can be challesgihgra are areas
that overlap, differ or are tackled from different perspectivlgspite the different interpretations eluded
to within this section, in their totality they provide comprehensive legal framework for protection and
assistance.

IHL is themost specific in protecting persons who are not, or are no longer, taking direct part in hostilities.
Nonetheless further clarification would be needed in some areas to ensure adequate protection to the
most vulnerable in armed conflict situatiansioweve, the problems do not always lie in the legal
framework, but rather in a lack of respect for the 1aff.

In brief, and without undertaking a detailed examinatitims first section attempts to clarify the sources

and relevant provisions within each framerk, even if many of them combine provisions, such as the
Security Council Resolutions on Women, Peace and Security and on Children and Armed Conflict. Similarly
many EU policy documents, despite being more hamightsoriented, are of a mied nature, ncluding
references to IRL, IHL and ICL.

6 2¢£S3S 2F 9dzNRPLIS FYyR L/ w/ X tNROSSRAy3Ia 2F GKS . NHASaA
LaadzSaQs mn 0 K -18Qbb& 4013, @oflefidjNizMAAGtunanr2014,
<https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pedaccessed 17 September 2015, 16.
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Il.  The relationship and interactions between IHRL and IHL and their

relation with EU law

Considering the characteristics IbfRL and IHL as presented in the previous section, and consitletng

the relationship betweeithese legal arealsas elicited highly theoretical speculatis*’ this section aims

to provide an overview of their main differences and similarities in their application to situations of
conflict, to present the theoretical ggoachesin orderto provide an explaation about the nature of

their interplay, and to address the main normative and operational challenges that matter most in the
protection of disadvantaged or marginalised groups in armed conflict and other situafimdence.

A. Overview of differences and similarities in the applicability of

IHRL and IHL to situations of conflict
Although civilians'“® have always suffered in timesof war, in the lastdecades armed conflicts and other
situations of violence arat the heart of some of the worst human rights violations across the globe,
causingeivilian population to account for the vast majority of the victitnd G KS g2 N RQa O2y T
which falls heaviest on women and childt&h Thechanging characer of waNJ2as brought about @se
of internal armed conflicts and an increase in non-state armed groups and irregular methodsof fighting
(asymmetrical warfare}*® which not only malesit difficult to distinguishfighters from civilians but also
increase detrimental effects on the civilian populatian.**!

In 2006, the International Law Commission Y1t4listed both international human rights law as well as
international humanitarian law as special regim&Both regimes share common characteristics but also
differ in various waysThis section will briefly highlight their main differences and similarities before
moving to the debate on the nature of the relationship between IHRL and IHL.

147 See Questions of International La®n the relationship between IHL and IHRL where it matisce more

assessing the position of the European Court of Human Rights after Hassan and (J&lothy 2015)
<http://www.qil -qdi.org/onthe-relationshipbetweenihl-and-ihrl-where-it-mattersoncemore-assessirhe-
position-of-the-europeancourt-of-humanrights-after-hassarandjaloud/>accessed 21 June 2015.

8 Michael S. NeibergVarfare in World Histor{Routledge 2001) 74.

“r SS 5SEAPGSNIOGES mnom  Yhenshghdivioldtigns in KoBflIGESIANIASRT 35015dzZRBwW | 2ay9  t

opd {SS rfaz L/w/z W AGAfAlIYya LINRPGSOGSR dzyRSNJ Ly €
<htt ps://www.icrc.org/eng/ war-and-law/ protected-persons/civiliang overview-civilians-protected.htm> accessed

2 May 2015.

159see Deliverable 10.1, FRAME Proj&68.

151 bid, 109.

152Karin OellerC NI KYX Wadzf GALX AOFGA2y 2F Ly GdSNYLI (A 2-yPilolflemé 2 dzNIi a |
YR t2aaAro0ft S {2t dziA2yaqQs OHNNMO +2f @ P al E t tFyC
<http://www.mpil.de/files/pdfl/mpunyb oellers frahm_5.pdf accessed 21 July 2015;874.

153 The reference is tthe study conducted by the Working Group of the ILC on the fragmentation of international

law, which was initiated agspecift O2 y 4 S1j dzSy OS 2F W@l NA2dza O2y OSN¥ya NBfIl GS
courts, tribunals and other institutions and the associated risk of rules and principles developed in particular areas

of international law coming into conflict with each otk
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1. Scope of material application

WhereaslIHL is applicable in situations of armezbnflict only,IHRLis applicable in all situatioris?
NeverthelessStates can derogatigom their obligations under IHRL in cases of emergensiagfions
WHEKNBIFGSYyAy3a K Sotablj dung &rified dokfi®ts put dlsh dtyatbas of iternal
disturbances and tensiowhich are outside the scope of application of IFflin these contexts, police
operations remain governed liie specific IHRL standards. They may never be conducted like hostilities
against combatant$®

There are certain rifs guaranteed by IHRL which are mterogable (the s f f SR WKI NR 021
particular the right to life, the prohibition of torture or cruel, inhuman or degrading treatmend

slavery'®’ These, together with the prohibition of discrimination, are keynan rights norms in situations

of armed conflict® ¢ KSNEF2NB RSNRAFGA2ya FNRBY (GKS WKINR O2N
whether, and to what extent, judicial guarantees are applicable to thedengable rights>®

Similarly, on thesubject d territorial application one may note that the extraterritorial application of
IHRL by States is disputeahile IHL applies wherever an armed conflict takes ptételence,it is
generally accepted that a State has to comply with IHL when it fightsdeutis territory. The IHL of
military occupation has been specificallgvelopedfor such situations.

Some rules of IHL (e.g., on the protection of prisoners of war and protected civilians) protect only those
who are in the power of a State, while other rules (such as those on the conduct of hostilities) protect
everyone, including, for example, the caili population of the adverse party, against indiscriminate
attacks or enemy soldiers against acts of perfidy or the use of prohibited weapons.

154 ouise Doswalkd SO1 FYR {@f @AYy A0GST WLYUGSNYyFGA2YyLFEt 1 dzYkyAGl
International Review of the Red Crosdttgs://www.icrc.org/eng/resources/documents/misc/57jmrt.htea

accessed 20 April 2015, 2.

B5pDf 2NRAEF DFIAIA2T AT WEeKS dzaS 2F F2NOS Ay FNX¥YSR 02y Ff A0l
SYyT2NOSYSyi LI N RAIYaQ 6L/ w/ HAMoU  prk/iEréO0BAY7R.pdB>6 6 dA O ND
accessed 20 April 2015.

5 X SGESNI Ct SO 1 W[lg 9y TF2NOSYSyYyid IyR GKS /2yRdzOG 2F | 235
t I NJ RA IFfiaderQil Freihgit = Peace in Liberty = Paix en liberté : Festschrift fiir MBchlaelzum 70

Geburtstag BadenBaden (Dike 2008) 39407.

57 ouise Doswald SO1 |yYR { et @FAYy +AGST WLYUOGSNYFGA2y Lt | dzYlFyAdGl
International Review of the Red Crossttgs://www.icrc.org/eng/resources/documents/misc/57jmrt.htmn

accessed 20 April 2015, 5.

8European Training and Research Centre for Human Rights and Dembtna@n Rights in Armed Confi{2012)

291.

19 The dispute refers particularly to trends showned by recent practice and actual problems arising in the context

2F FAIKGAYI AYOGSNYFGA2YyL§ GSNNRNRAaAaYDd {SS alNO2 {laazf
International Law kittp://opil.ouplaw.com/view/10.1093/law:epil/9780199231690/1ax@®780199231690
€313?rskey=08KIZx&esult=2&prd=0OPIL> accessed 15 Semptember 2015.

160 Alexander Beitegger,Cluster Munitions and International Law: Disarmament with a Human F@m#ledge

2012) 512520.
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The territorial application of international human rights law is much more problenfitMost regional

human ridits conventions clearly state that the States Parties must secure the rights listed in those
conventions for everyone within their jurisdiction. This includes occupied territory. On the universal level,

under the International Covenant on Civil and PaitRightsk  t | NIi& dzy RSNIF 1 Sa WwWi2 NF
to all individuals within its territory and subject to its jurisdictjtime rightsNB O 2 3 ¢¥ThiS Woxding

and the negotiating historynay lead towards understanding territory and jurisdiction asmulative
conditions.On thisbasissomeStates deny that the Covenant is applicable extraterritorf&fiyhelCJthe

United Nations Human Rights Committ&eand other States are, however, of the opinion that the

Covenant appliesither in the territoryor under the jurisdiction of a State party.

Even if international human rights law applies extraterritorially, the next question that arises is when a
person can be considered to be under the jurisdiction of a Statg.i SNJ/ I G A 2 Yy I bn tHis2 dzNRX & LJI

6l See OmnaBenb | FlO I t A 9 | dz@l f {KlFyeéX W[AQGAY3I Ay 5SyAlftY ¢KS
¢CSNNAG2NASAQS 06 H hawdRéview, 27 My © T2 B2 &/ IINELYENT SWWdzNRA a RA QG A2 Y
of Human Rights Law & the Law of Nory i SNY | GA 2y £ 1 NY¥SR /2y FEtA00 Ay |y 9EI
b2® H LANI St [+F6 wSGASGI pyman RighG Rredfids EXtvaterrifoalfyynATanEs o ! LILI A
' N¥SR /2y FftAO0G IyR aAfAdl NE h ddedMithaeh)2Dethis & Andre pl.(SHrena 2 f @
L'YRNBS W!I LI AOFGA2Yy 2F GKS Ly dSNYI (A A&ryiddConficeaddMilitagg 2y [/ 7
hOOdzLJr GA2YY ¢KS DIFLI . SG6SSy [S3IItf ¢KS2NB yR {GFGS t NI
714731.
102 GdzZ NI | SYRAY S WOEGNF GSNNRAG2NRAIFf ! LILIX AOI GA2¢FdRAE & QA Y
(January 2010) in Windsor Review of Legal and Social Isst&8, 57
163 Such is the weknown position of the United StateShe US and Israel, in particular, have raised objections to
the application of international human rights law in occupied territories or during armed corSkeBeth Van
Schaak, "The United States Position’s on the Extraterritorial Application of HRigias Violations. Now it is Time
F2NJ / KIFIy3SQ wnmn dn  hipglnsyNishwe kd/detattabrpant88édiebiRec &lth- +
a0134cfabf8efe5a/ThedJnited-States-Positiorron-the-Extraterritoria.asp accessed 15 September 2015, 22 ff.
164See UN Human Rights Committee, General Comment 31 (2004) Nature of the Legal Obligation on States Parties
to the CovenantU.N. Doc. CCPR/C/21/Rev.1/Add.13.
1. States Parties are required by article 2, paragraph 1 [of the International Covenant on CiRiblaical

Rights], to respect and to ensure the Covenant rights to all persons who may be within their territory and

to all persons subject to their jurisdiction. This means that a State party must respect and ensure the rights

laid down in the Covenant tanyone within the power or effective control of that State Party, even if not

situated within the territory of the State Party. As indicated in General Comment 15 adopted at the twenty

seventh session (1986), the enjoyment of Covenant rights is not tirtoteitizens of States Parties but must

also be available to all individuals, regardless of nationality or statelessness, such as asylum seekers,

refugees, migrant workers and other persons, who may find themselves in the territory or subject to the

jurisdiction of the State Party. This principle also applies to those within the power or effective control of

the forces of a State Party acting outside its territory, regardless of the circumstances in which such power

or effective control was obtained, suels forces constituting a national contingent of a State Party assigned

to an international peacéeeping or peacenforcement operation.

11. As implied in [...] General Comment No. 29 on States of Emergencies, adopted on 24 July 2001, reproduced

in Annual Repu for 2001, A/56/40, Annex VI, paragraph 3, the Covenant applies also in situations of armed

conflict to which the rules of international humanitarian law are applicable. While, in respect of certain

Covenant rights, more specific rules of internationahfanitarian law may be especially relevant for the

purposes of the interpretation of Covenant rights, both spheres of law are complementary, not mutually

exclusive.
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matter has evolvedn the face offacts that have come before different human rights treaty bodies and
international tribunals in variousonflict and norconflict situations

Until nowthe ECtHRs jurisprudence is the one that has received more attentalthough it has been

enhanced and complemented by pronouncements of the UN Human Rights Committee andJbther

human rightgreaty bodiessuch as the Committee against Torture, and the h&tererican Commission

on Human Rights. With regardto the exadm y Ay 3 2 F WS T Thave darkiietld nudBeyal N2 f Q
situations that may be summarised as follo¥fs:

-First,some situations have been considered as amounting to effective control on the basis of
military presence in a territory. They includeLINR f 2 Yy ISR Q 2 OO dzh@ardiThrRisfida = & dzO
occupation in Northern Cyprus (theoizidoucase, ECtHR) or the Israeli occupation of the
Palestinian territories (the 2004 Wall Advisory Opinion, ICJ), down to situations which have lasted

only a shorttime, as in the case dfascu v. Moldovaln this case the ECtH&und Russia to be

responsible for human rights violations, although Russia had only a few troops present on the
territory of Moldova. It is considereithat this situation would not amounto an occupatioras

provided byArticle £ of the 1907 Hague Convention. TEEtHRlecidedthat Russia exercised

effective control for the application of extraterritorial human rights obligations.

-Second, effectiveontrol can refer to control exercisaaler persons, even if this control is only
temporary. This includeplaces of detention or situations in which Statgeats arrest persons

abroad (for instancethe Ocalancase, ECtHR; and theopez Burgs case, Human Rights
Committe€e*®®).

It should be notedhat in theBankoviO 4 S> GKS 9/ Glw F2dzyR GKIF{d b! ¢hQa
not amourt to effective control. It appears that the Court setdistinction between ground operations

(that can exercise effective control) and air power (which therCimund did not amount to effective

control in this case).

Similarly, m the Al-Skeinicase the UK House of Lords distinguished situations of conduct of hostilities
RdzZNAYy 3 2004dzLJ A2y Férkii Courtifhostilities Re@kdridlodpie®tefrioges it

is not implied thatthese territories are not always under effective confralhich is whatthis Court
requiresfor the extraterritorial applicability of human rights obligatiolts.

5SS DSyS@lF ! OFRSY®e 2F LYGSNYyFrdAz2ylt | dzylméddonfisd Iy | yR
t NP eh&yive@w.genevaacademy.ch/RULAC/interaction_between_humanitarian_law_and_human_rights_in_
armed_conflicts.php accessed 21 April 2015.

166 See at kttp://wwwl.umn.edu/humanrts/undocs/sasion36/1252.htm> accessed 15 Septemeber 2015.

7SS DSyS@F ! OFLRSYe& 2F LYGSNYlFGA2y Lt 1 dzYkyAdGENRFY | yR
t N2 2HEYfiv@w.genevaacademy.ch/RULAC/interaction_between_humanitarian_law_and_human_rights_in_
armed_conflicts.php accessed 21 April 2015.
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2. Scope of provisions on protection

One of the mostmportant differences between IHL and IHRL is the scope of substantive protection.
Despite the common objective of both legal areas of preserving the dignity and humanitfit adl an
important principleof IHRL that all persons benefit equally frdmese rightsvithout discriminationwhilst
under IHL, the traditional approach of this legat¢aconsistent with its development as int&tate law,

Aad SaaSydaartte G2 LINRBGISOG SySYAaSad LI[ GKSNBT2NB

badcally of enemy nationals, who benefit framngeneraprotection.

Another dimension of protection concerns the rights protected. Only some human rights are protected
under IHL and only to the extent that they are particularly endangered by armed cora$idts, example

civil and political rights, the right to life of enemies pla¢enls decombator judicial guarantee&® Only
certain economic, social dncultural rights are protected aguaranteed, like for instance the right to
health and the right to fod; as are group rights, like thight to a healthy environmeni® As opposed to

this, the scope of protection under IHRL does not differentiate but covers all human beings, although
some instruments establish and protect rights for specific categoripsrsbnsaccording to their spefic

needs or disadvantaged situatios.In IHLsome groups (children, women, the elderly, persons with
disabilities) are also entitled to special protection.

3. Duty bearers

Traditionally, States and Internation@rganisations have been considered the primary subjects of
international law, since they are entitled to enter into treaties and create obligations. It is the practice of
States which primarily contributes to international customary valthough certainactivities of
International Organisations may contribute to the formation or expression of rules of customat{?law.

As regards human rights, a wide range of rigivesexplicitly protected and can directly or indirectly be
affected by armed conflict. Thabligations under human rights treaties apply to the State as a whole, no

168 Office of the High Commissioner of Human Rights (OHOH&)ational Legal Protectn of Human Rights in

Armed Conflict  (New York and Geneva: United Nations Publications, 2011)
<http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdiccessed 24 April 2015, 2.

1691bid, 17.

170pid, 17.

"1 For instance, the CRC has been ratified by 193 states, whereas the Migrant Workers Convention has 47 members
<https://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_ne=iv
13&chapter=4&lang=dnttps.//treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_ne=iv
13&chapter=4&Ilang=ehmttps://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_ne=iv
13&chapter=4&Ilang=ehmttps://treaties.un.org/pages/viewdetails.aspx?src=treaty&mtdsg_ne=iv
13&chapter=4&lang=en, accessed 23 April 2015.

2 o Ay3 . AYy3 WAFIZ WeKS wStlrdAzya ohthéss Sobryal of INBatiohaSlaw |y R
<http://chinesejil.oxfordjournals.org/content/9/1/81.fubk accessed 25 April 2015,-809, 98.

73 AOKIF St 222RX ouHnmMp0 *2f ny L&aadzS o OLYOGSNYFGA2Yyl €
Transnational Law http://www.vanderbilt.edu/jotl/manage/wp-
content/uploads/Wood_International _Organizations_and_Customary_International Law >A.pdiccessed 15
Septenber 2015, 60%20.
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matter its internal structure and division of responsibilittéSIHL is primarily addressed to the Statieat
are parties b an armed conflict, includingp@mon Article 3 (and, wherthe threshold is met, alsaP II).

As to the obligations of international orgaations visa-vis IHRL, it should be noted thattdrnational
Organisations argenerallynot parties to the IHRL and IHL treatid®®nethelessthey may be bound by
IHRLor IHLas part of customary law. Moreover, they may themselves issues binding statements or be
bound by specific sourcesThis is for instance the casetbe EUthat is not as sucha party tohuman

rights treaties with one exception

Snce the entry hto forceof the Lisbon Treatythe EUan interndional organisation with legalersonality
(Article 47 TEUANd is thus an international law subjecttivithe capady to bear rights and obligations
under international law”>. In this capaty, the only UN human rights treaty to which the EU has become
a party is theJnited Nations Convention on the RiglofsPersms with Disabilities Notwithstanding the
EU has sebwn commitments under EU law and policy with respect to human rights at the intarmh
external action. For instancé&jtle Vof the TEU containseferences to the principlesof international law
and in particular to the rgsect of human rights to gule the EU gternal action.>’®

Besides, it has been recognised by the CJEUttb&U must respect international customary Jeand

some rules of international humanitarian law would appear to be covered by EU human rights provisions.
Moreover, almost all the Member States are party to the most relevant human rights treaties, wigich
leadtothe @ y Of dza A 2y (i K| fegicihak GistoharNimdrastisrial3gh@Thisworks not only

for the EU, but with other international organisation such as the!U8onsequently, in addition to any
obligations of its Member States, the BEcomes an addressee of the rights and obligations deriving from
international human rights norm$°This obligationon the EUto respect human rights as padf
customary international law also applies abro&uthis regard, there are a number of gengpahciples

of international human rights law thatre applicable to EU peace missions. Some of them are codified in
relevant treaties to which EU Member States are party, and others are a matter of being part of customary
international law!8!

174 Art. 27 Vienna Convention on the Law of Treaties.

15The EU has signed the UN Convention on the rights of persons with disabilities.

6 Art. 21 and 22 TEU.

17See CasesZ86/90Anklagemyndigheden v Peter Michael Poulsen and Diva Naigatirp. 24 November 1992,

§ 9 and €308/06, International Association of Independent Tanker Owners (Intertanko) and QOghéuse 2008, §

51.

9 NRA {1 | R eme®yénke ofMnternational and regional value systems as a manifestation of the merging
AYOUGSNY Il GA2YI f O 2,y a(aowna) dziveolz2 y 19, JoudalR SHNX International  Law
<http://law.huji.ac.il/upload/de_wet _reading.pdf accessed on 10 April 20631- 632

1795eeW2 NR | Yyt UNdzbAuRd bhuiah rights: understanding the full reach of human rights, remedies and

Y2y AYYdzyAdG@Q ownmny x2f® pmX ! LINAf ™MH | FNBFNR L[W hyft.
1805eefor instance, Frederik Naert, Y G SNy I GA2y It [+F¢ 1 allSO0da 2F GKS 9! Qa
Particular Focus on the Law of Armed Conflict and Human Rigtessentia 2010).

BICNBERSNAR] bl SNI=x W.AYRAY3 LYGSNYylragaAz2ylrtf hNAEFIYyAalLGA2YyaA
F2NJ ¢KSANI hgy ! OGA2ya Ay GKS CNI YSg2N] 2 TFActoyniaBiNg/ I GA 2y I
for Human Rights Violatienby International Organizatiorfintersentia 2010) 12968. The most important human

rights principles applicable to EU crisis management operations are the principle of security and liberty of persons,
including the principle of due process, holding tinat one shall be subjected to unlimited arrest or detention and
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Notwithstandng, the applicability of human righte the EUas a matter of lawremains controversial in
some respects, including the extraterritorial application of the European Convention on Humar®Rights
the question of derogation in times of emergencies and its applicability to peace operations, the
relationship between human rights and international humanitarian law and the impact of UN Security
Council mandates on human RigfitsHowever, at least asraatter of policy and practiceguman rights

law provides guidance in EU operations and in pradtite

Concerning the@pplication of international humanitarian law (IHL) to EU military operafiessegulated

in the Geneva Conventions and Additional Protoltdlis applicable in situations of armed conflict (and
occupation). This legal framework is not directly applicable to a simple deployment of a military operation
because it requires the exisiee2 ¥ aNJf SR O 2 yefnt ohad in THL which is not conventionally

defined. An additional difficulty lies in the characterisation of such an armed conflict and the concrete
applicable rules since it is considered that multinational forces opmratusually intervene in situations

of norrinternational armed confli¢é®. Another important requirement concerning the applicability of IHL

Ad GKIFIG GKS 2NBFYATFdA2yQa GNR2LJA YdaAad ftaz2 o6S5 A
conflict

It is widely accepted that IHL instruments are binding to Member States and applicable during EU military
operations as lhEU Member States are party to the Geneva Conventions and their Additional Protocols
and therefore they are under an obligation to dbiby them. Regarding the EU, the Geneva Conventions
do not apply directly to it, as intern@mnal organisations are barreiilom becoming parties but it has
nonetheless been gamally recognised that the norms of the Geneva Conventiongareof customay
international law and, therefore, the EU must comply with them. This applicability is supported by the
TEU and b¥U case law. THeEUhas held that the European Communities must respect international
law in the exercise of its powers. It is thereforequired to comply with the rule®f customary

providing the accused the right to be heard before any condemnation, These principles have been identify by

I F RSGAOK 1 FTFHESGsE W/ 2YY2y aSOdNRAGE YRARETRYASOUWARLIOKD
and Wessebp. cit.,32.

But there are more important principles in the field of EU missions, such as the prohibition of torture and inhuman
treatment; the prevention and repression of (sexual) violence, exploitation, and albude context of peace

operations and the principle of nediscrimination.

182The extraterritorial application of human rights instruments and customary international law is largely
uncontroversial in the case of international organisations as they by definition have no state territory as indicated

by Frederik Naertinternational I ¢ | aLJS0da 2F G(KS 9! Qa {SOdaNARGe yR 5ST¥8
law of armed conflict§intersentia 2010) 56566.

BCNBRSNAR] bl SNIx WeKS | LILX AOFOAfTAGRXQYE mMo®

184 A recent expression of policy commitments in that respect are those foteudilia the Strategic Framework on

Human Rights and Democraayd the firstAction Plan(25 June 2012) anflecond Action Plg20 July 2015) for its
Implementation.Additionally, the EU has adopted a number of human rights Guidelines inliiciate humarrights

priorities for the Union. The most relevant guidelines related to CSDP missions abhildnen and armed

conflict (2008), Violence against women and girls and combating all forms of discrimination agains{26e&)

and International HumanitarraLaw(2009).

1B5WS t Sy | The @BoBestiGeXscofé of Common Article 3: more than meets the)@@l1) vol. 93 no. 881

International Review of the Red Cross(.5
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Ay i SNY LI GARegentl, thé GranX Chamber of the Court has reaffirmed this position by holding
that the EU is bound to observe international law in its entirety, including customary internatior@aw

The EU promotes compliance with international humanitarian law, as evidenced in the original and
updated EU Guidelines on the matféf under which the EU as well as Member States commit to ensure
compliance with IHL by third States or by rsiate actors perating in third States. Nevertheless these
Guidelines do not cover Member States own conduct or that of their forces.

One of the problems arising from the applicable humanitarian customary law is the question of which
rules are applicable to a conflictwhich the EU is involved. In terms of treaty law this question is governed
by different legal regimes on international and nimternational armed conflict, which would entail the
applicability of different rules. In terms of customary international [dwe, preponderant view is that the
whole customary body can be applicable to both internal and international armed cdffflict

Yet, customary law is not the only legal source that could bind the EU in relation to international
humanitarian law. The generpfinciples of the EU have also been considered a source of obligation for

the EU in humanitarian law. Thisagset 2y K| & 0 S Sy widesptdhdamillia®&ly canyergénk S W
ratification of LOAC treaty obligations by the EU member states and thelrikdeetween a number of

s OK 206f A3l A2y & ArotifeR sou¢adzyflolyligatiah mightiidclQde unilateral acts. Council
decisions (formerly joinactions) might be consideresources of unilateral acf§® In relation to EU

military operations, in eme of the Council joint actions pertaining to operation EUNAV/RQRe EU

makes reference to different UN Security Council Resolutions as a basis for its operation. In these
resolutions, the Security Council allows States to enter and use the territeatals of Somalia to fight

against piracy in a manner consistent with relevant international law, which in the case of an armed
O2yFEtAO00 ¢2dd R 06S AYUSNYylLGA2y Lt KdzYFyAdGFENRFIY {1 g®
sections of one of th€ouncil joint action$®*

This indirect applicability dHLis confirmed in a subsequent Resolution of the UN Security Council, in
which there are specific references to regional organizations to fight against piracy, which foresee that
WHny measures und&aken pursuant to the authority of this paragraph shall be undertaken consistent with
applicable international humanitarian and human rights ¢&® Finally the EU, just like all other
international subjects, is also bound by the normgusfcogens®

185Case €366/10, Air Transport Association of America and others v. Secretary of Stafmdogy and Climate
Change

187EU Guidelines on promoting compliance with international humanitarian law, OJ 2005 C 327/12, updated in 2009.
1885eeMcCoubrey and WhiteThe Blue Helmets. Legal regulation of United Nations military operafi@idershot
1996)158-160. The authors refer to those rules which may be accepted as customary law.

18%Ramses Wesset, KS 9 dzNR LIS Yy ! yAz2yQa C2NBAIYy | yR { &KidweNRaive t 2f A C
International 1999) 19395.

190 Council Joint Action 2008/BACFSP of 19 September 2008.

191 Council Joint Action 2008/749/CFSP of 19 September 2008 on the European Union military coordination action
in support of UN Security Council resolution 1816 (2008) (EU NAVCO), OJ 2008 L 252/93; Couticih Joint Ac
2008/851/CFSP of 10 November 2008 on a European Union military operation to contribute to the deterrence,
prevention and repression of acts of piracy and armed robbery off the Somali coast, OJ 2008 L 301/33.

1925C Res. 1851 (2008) 16 December 2008.

193 Art. 53 of the 1986 Vienna Convention establishes the nullity of a treaty which conflicts with a peremptory norm
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In policy terms, EU Membeit&es accept that if Eled forces become engaged in an armed conflict, IHL
will fully apply to themSome of theelevant general principles of Iithat would be applicable during EU
peace missions involving the use of militarycrinclude the principle of distinction between civilian and
combatants, the principle of precautions in attack, the principle of proportionality and the overarching
principle of humanity. These principles are generally translated into the rules of emgagewhich are

an important element of the legal framework, guiding the activity of the EU military forces on the ground.
It is the duties of each EU Member State to train its armed forces so that they are able to comply with IHL
and to respond to complesituations.

As to what concerns applicability of IHLntan-state armed groups (NSA®)is set of lawbinds all parties

to the conflict in all circumstanceand therefore oversees their horizontal relationshiys. for the @neva
Conventionstheir obligations rest primarily on States and their forces participating in armed conflict, but
responsibility is also extended for the direct participants and to their civilian leadership.

4, Accountability

Under IHRL and IHSGtates are obliged to inviigate alleged violations, to prosecute alleged perpetrators
and, if found guilty, to punish them. In recent times, howevemvergence betweefHRL and IHhas
beenfurther developed to also impose certain types of obligations on-state actors, but irdifferent
conditions and to different degree's*

Besidesas already indicatednternational criminal law, for example, criminalises certain gross violations

of human rights and serious violations of IHL amounting to genocide, crimes against humanitgrand

crimes and provides for individual criminal responsib#fiiRL lays down some clear legal rules
regarding the responsibility of States for violations of human rights. Moreover, these rules have been
further developed in a large number of casesthy international monitoring bodies. In this context of
{GrasSaqQ 3ISYySNrt¢ fS3alt Rdzié G2 SyadNB GKS SFFSOGAL
legal obligations that this entails are: the duty to prevent human rights violations; the tduprovide

domestic remedies; and the duty to investigate alleged human rights violations, to prosecute those
suspected of having committed them and to punish those found guilty, and, finally, the duty to provide
restitution or compensation to victims dfuman rights violations.

In the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian Law,

the General Assembly statatiat the obligation torespect and toensure respect for and implement
AYOSNYFGAZ2Y T KdzYky NARIKG FYR AYOGSNYFdGA2y Lt KdzYly
effectively, promptly, thoroughly and impartially and, where appropriate, tak&8on against those

of general international law; hence, it can be assumed that international organizations are bound by the norms of
jus cogens

194 Office of theHigh Commissioner of Human Rights (OHCHR)national Legal Protection of Human Rights in
Armed ConflicUnited Nations Publications 2011) 21.

195 Antonio Cassese, Guido Acquaviva, Mary Fan and Alex Whittagjational Criminal LawWOxford University

Press 2003) 20.
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allegedly responsible in accordance withYd8 a G A O | Yy R A yfi Bumlir) theApegimhbe £ | 6 Qd
a0ALIZA FGiSa GKFG GKS . FaA0 tNAYOALX Sa |yR DdzARSf A
obligations but identify mechanismsnodalities, procedures and methods for the implementation for

existing legal obligations under international human rights law and international humanitarian law which

FNBE O2YLX SYSYy (il N G(GK2dzZ3® RAFFSNBYy(d la G2 GKSANI y2

5. State responsibility

In the Inkernational Law £ Y Y A & Dmaf? Aftidlés on International Responsibility of States for Wrongful
Acts GKS ONBIOK 2F | {GFrdSQa AyaGaSNyrdAazylt 206t A3l G
the internationd responsibility of that Stat&”® If attributable to the State, it is responsible for violations
committed by its organs, including the armed forcesti(de 4); committed by persons or entities
empowered to exercise elements of governmental authoritgti¢he 7); committed by persons aroups
acting in fact on its instructions, or under its direction or controti¢he 8); committed by private persons
or groups which it acknowledges and adopts as its own condudtigitl )}*° A State is responsible for a
lack of due diligence if it hagiled to prevent or punish violations of international human rights and
humanitarian law committed by private actors and should adopt measures to repair the damadde an
prevent future violationg® the obligation of a State to provide reparation for alation of IHL is
uncontroversial.

As for human rights abuses, the ECtHR and the -Kateerican Court of Human Rights refer to
international customary rules of State responsibility to order the payment of compensation towicfi
human rights violatioa?°* As regards international criminal law, Article 2&ragraph4 of the Rome
Statute of the International Criminal Court stipulates that the fact than an individual is found guilty of
gross abuses of international human rights and humanitarian law doegxonerate the State from
international responsibility?

1% Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitariagb N&® Resolution 69/147,

para. 3(b).

197 | pid.

198|LC Draft articles on Responsibility of States for Internationally Wrongful digted by the International Law
Commission atits fiffi KANR &S&aaizys AYy Hwnnm YR adzoYAGGSR G2 GKS T
report covering the work of that session (A/56/10) Articles 1 and 2
<http://legal.un.org/ilc/texts/instrumens/english/commentaries/9_6_2001.pdf> accessed 26 April 2015.

199 OHCRGAnternational Legal Protection of Human Rights in Armed Co(flat York and Geneva: United

Nations Publications, 201¥2, footnote 104.

200 Measures may include paying reparaticiosthe victims and their families, adoption of legal mechanisms to

prevent future abuses, etc.

201 OHCHRnternational Legal Protection of Human Rights in Armed Co(flet York and Geneva: United Nations
Publications, 201)173 andidem, footnote 106,citing the IACtHR in the Case of the Rochela Massacre v. Colombia,
WdzZRASYSyid 2F mm alé& wnnt3 {SNASE /3 b2d mMcoX LNl ® HHC
international obligation which causes damage gives rise to a dutyatke adequate reparations. The obligation to

LINE GARS NBLI NI GA2ya Aa NB3Idz F SR Ay SOSNE |alLlSO0G o0& Ay
2020HCHRnternational Legal Protection of Human Rights in Armed Cofiflaw York and Geneva: United Nations
Publications, 2011 <http://www.icc-cpi.int/nr/rdonlyres/ea9aeff757524{84-be94
0a655eb30e16/0/rome_statute english.pedficcessed 23 July 2015, 73.

45


http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
http://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf

FRAME Deliverable No.@.2

I {GFrGSQa NBalLRyaAoAtAGERHDA Y| EBSYOdA2NE D OR NRHDG D2 ¢
considered bound to observe certain IHRL standards, as mentioned earlier, a Stateotlcease to be
bound according to theules of State responsibilifi/®

6. Individual responsibility

Only in cases of violations of IHEb,individuals have the possibility to initiate a complaints procedure
against States, provided for by several humigihts treaties. Unlike IHRL, IHL seeks to hold accountable
the perpetrators of serious violations of humanitarian |aimstead of allowing for individual
complaints?®

As they have been considered of such gravity by the international community, certas\gotations of
human rights lawand serious violations of international humanitarian |@ive rise to individual criminal
responsibility and have been regulated under international criminal law. As such, the Rome Statute of
the International Crninal Court penalises genocid crimes against humanit? and war crimeg®’
Furthermore, under customary international law, crimes against humanity do not require a connection to
an armed conflict but can alsbe committed in peadane.?’® Apart from that,there areonly a few
international human rights treaties thastablish criminal responsibility fdwuman rights violations and
contain provisios regarding their prosecutiof??

According to the Updated Set of principles for the protection and promotionuofan rights through

action to combat impunitf°Wa S NR 2 dzaR SOWNMWSIES NdgfF G A2y 1 6Q | NB O2)
of the Geneva Conventions and other violations of international humanitarian law which are crimes under
international law, genocidesrimes against humanity, and other violations of internationally protected

human rights that are crimes under international law and /or which international law requires States to
penalise, such as torture, enforced disappearances, extrajudicial exeautibslavery!!

203 OHCHRInternational Legal Protection of Human Rights in Armed Cof#flicited Nations Publications 20127;

e.g. a group has been empowered by the law of a State to exercise elements of government authority; is in fact
acting on the instruction of, or under the direati or control of the State; has violated international legal obligations
and subsequently becomes the new government of the State; has violated legal obligations and subsequently
succeeds in establishing a new State in part of the territory of aegigthg State or in a territory under its
administration.

204 Alexander BreiteggeCluster Munitions and International Law: Disarmament with a Human F@m#ledge

2012) 517.

25Art. 6 ICC Statute.

206 Art. 7 ICC Statute.

207 Art. 8 ICC Statute.

208 prosecutor b dza | 2 , DedisiRri o the Defence Motion for Interlocutory Appeal on Jurisdiction, Case No IT
94-1-AR72 (1996) 35 ILM 32, ICL 36 (ICTY 1995), 2nd October 1995, Appeals Chamber (ICTY) para. 141.

209 Among them are the Convention against Torture (Art§),4he International Convention for the Protection of

All Persons from Enforced Disappearance (Arts. 4 and 9.2), the Optional Protocols to the Convention on the Rights
of the Child on the involvement of children in armed conflict (Art. 4.2) and on the&algldren, child prostitution

and child pornography (Arts. 3 and 7).

200 SS9/ h{ h bfihe WHaegehd2ri¥BExpert to update the set of principles to combat impunity, Diane
hNBy it AOKSNR oy CS 0 NUzk NB E/CN.4/2005/1021Adg. 1)
<http://ap.ohchr.org/documents/alldocs.aspx?doc_id=10808ccessed 25 July 2015.

211 OHCHRInternational Legal Protection of Human Rights in Armed Co(iflidited Nations Publications 20182.
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Criminal responsibility arises for any person who planned, instigated, ordered, committed or otherwise
aided and abetted in their plammg, preparation or execution of crimes/violations as listed at@d¥Eor
genocide and crimes against humignithe organisational affiliation does not ordpply © Sate actors,

but also to norState actors engaged in an armed conflict. As concerns war crimes, insofar-8sateon
entities have important obligations in international humanitarian law, th@fations fall within the same
legal famework applicable to Stateé$®

In IACs all States have the responsibility to respond to grave breaches and other breaches of the Geneva
Conventions and of AP |. States undertake the obligatiomespect and to ensa respectfor the
Conventions in all circumstances and to enact legislation to provide effective penal sanctions for
perpetrators of grave breaches of IHL. In NIACs, neither AP Il nor Common Article 3 contains specific
provisions for the prosecution of Beus violations of their rules and for grave breaches. The possibility to
punish war crimes also in the context of nisrernational armed conflicts was developed through the
jurisprudence of the International Criminal Tribunal for the former Yugoslaviithe International
Criminal Tribunal for Rwand&: Article 8.2 (c) and (e) of the Rome Statute which includes war crimes
committedinnorA Y G SNY F GA2y Il | N¥Y¥SR O2y Tt A0Gx asSida 2dzi | {
serious violations of Commdirticle 3 of the Geneva Conventions and other serious violations of the laws
and customs applicable in armed conflicts not of an international character.

An explicit reference to the obligation to seek accountability is entailed in somenattenal IHRL and
IHL treates’'®which impae a general obligation on aliafes parties to provide an effective remedy for
violations of the rights enshrined in these treaties, including a duty to investigate and punisé tho
responsible?

Legal obligations under IHRL and IHL have bagelyrecognised as extating beyond the territory of a

Sate and to any place where théa®e exercises jurisdiction or control over persons. Under the priacipl

of universal jurisdiction, at&e may proseuate alleged perpetrators fothe core internationalcrimes
irrespective of where the crime has taken place and of the nationality of the perpetrator. In cases of grave
breachesof the Geneva Conventions, the State is obliged to do so undepriheiple aut dedereaut
judicare?!’

2121bid, 78.

3 SOdzNR Ge& [/ 2dzy OAf wSazftdziAizy wmumn omMdphdy v NBIFNRAYI GKS
order the commission of breaches of the [Geneva] Conventions are individually responsible in respect of such
ONBI OKSaQo

24t NP & S Odzi 2 NJ, Becisiodzan]trHe Dafdnde Mation for Interlocutory Appeal on Jurisdiction, Case No IT
94-1-AR72, (1996) 35 ILM 32, ICL 36 (ICTY 1995), 2nd October 1995, Appeals Chamberi36TY) 86

215 The International Covenant on Civil and Political Rights (Art. 2.3), the Convention against Torture, the
International Convention for the Protection of all Persons from Enforced Disappearance, and the Optional Protocols

to the Convention on the Rights tife Child on the involvement of children in armed conflict and on the sale of

children, child prostitution and child pornography.

218 OHCHRInternational Legal Protection of Human Rights in Armed Cofifliited Nations Publications 201L82.

275 A Oloneés® OS2 yR W2l yyS C2l18as WLYGSNYIFGA2yFf [/ NAYAY!
Briefing paper.

<http://www. chathamhouse.org/sites/files/chathamhouse/public/Research/International%20Law/0713bp_prosec

ute.pdf> accessed 25 April 2015, 2.
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B. Theoretical approaches to the relationship between IHRL and IHL

Research onhe applicability and application éfiRLand IHL in situations of armed conflibgs been the

object of avast array of literatureScholars chronologically argued that only international humanitarian

law was applicable, that both legal regimes were applicable, and eventually that international
humanitarian law was théex speciali®f human rights law. The subsequent trend was thraf that
AYGSNYFGA2YyFE KdzYFryAGFENRFY fFg¢ YR KdzYlry NARIKGaA f
Ff2y3 | LINRPOSaa 2F WwWO2yFfdzSyO0SQ 2F 620K fS3rt | NB

This section seeks to present thigoing debate and the various approaches describingthe

relationship between human rights and humanitarian lawider to clarify the nature of their interplay.

Despite the relevance of the academic discussion, the limited utility of legal thesojmimg the problems

raised by the relationship between IHRL andhbi been stressedcholars have rightly pointedit that

WGiKS NRfS 2F KdzYly NARAIKGA AY FN¥YSR O2yFtAO00 oAt 7
determinative prinples 6 dzi NI G KSNJ Ay | LINI 3YIF GO | yrfeara 2F A

Despite the wide acceptance of tise-applicability of botHegalregimes, uncertainty remains as to what

the precise interplay of thewo sets of mrms looks likeWhilelHLonly applies during armed conflidHHRL

do not cease to be applicable in armed conflicts. Hunngints treaties, however, allowt&es to derogate

from certain rights during a public emergency that threatens the nation (including a state of war),
providedthey fulfill certain preconditions and follow specified procedures. Some rights, though, (such as
the right to life, freedom from torture, freedom of thought, equality and Agdiscrimination) can never

be suspended. IHL does not allow for derogation.

The concurrent application of IHL and IHRL has been expressly recognised by various international
tribunals, including théCJ the ECtHRand the InterAmerican Commission on Human Riglas will be

analysed under a subsequent shbading of this reportlt also raises some challenges, however. This is
particularly so where there may be a conflict in norms, for example concerning the right to life. What
O2yaidAaitdziSa Iy Wdzytl ¢gFdzZ (AfTEAYy3IQ Y& 06S GNE RATS
2F O2Yo0l Glyda FYR FR2LJI& LINAYOALX Sa 2F LINBPBLRNIAZ2Y
whereas IHRL has stricter requirents on the protection of lifé'® In order to address such challenges,

the report will address in the following pegthe main theoretical approaches on the relationship

between IHRL and IHL and how those apghes have beearticulated inthe practice of judicial and

monitoring human rights bodies.

218 Gerd OberletinerHuman Rights in Armed Conflict. Law, Practice and R@&mwbridge University Press 2015)
15.

219 See for instancé. A dz8 2 @6 S w dz2plaly Betwled KtSrnafioyfall Ifidanitarian law and international
humanrightsla® oHnAny 0 on [/ 2YY2y @8t aGK [¢ .dzZ €t SGAYS 1ndg
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1. The exclusivist approach

Under this heading, two different schaadf thought can be summarised. Adherents of tthisoretical
branch can be divided between those whickupport the traditionald S LJI Ndchodl &fiitt@ught,
according to whichHRLandIHLIaw apply without any potential overlappingnd those which accephat
in some cases IHRL and IHL maylape but IHL would in any casxclude IHRby virtue of thelex
specialigdoctrine, whichwill be further examinedbelow.

a) Separatist theories

For strictproponents of this approachhe fundamental differences iterms of historic development,
divergent goals and different nature of the two legal branches are at the core of the debate and are
perceved as so significant that in their view they aret only diametrically opposedeither can be
derived from the othe.??° This theory denies any common historical roots or underlying common
objectives and values shared by human rights law and humanitarian law, but rather sees them as mutually
exclusive. Under this view, a discussion as to their parallel applicabilityphedaconflicts does not even
arise. Theories of separation of human rights and international humanitarian law were supported in
particular in the 1970s and prioio then.??! The Teheran Conference 1968 in particular and the
developmentsat the internationallevel in its aftermathsupported and regularlgrgued forthe opinion

of the continued applicability of human rights in armed conflicts. However, despite this paradigm shift,
even today some although fewc¢ authors still focus on the, in their opinioifreconcilable nature of
human rights and international humanitarian |284#.

A few $ates defend the separatist approach, with the United States and Israel being the most vocal ones,
despite ®me changes of attitude under the current administration of tlwerher 2% Proponents of this
theoryfurtherarguethatl. | [  LINE @A RS a sktofvidrskelatihg tv haficsiarlardl of human
dignity in the particular circumstances of armed conflict. In other words, because IHL has been specifically

220 | pid, 83.

221 For example by authors like Henri Meyrowitz, Keith D. Suter, G.I.A.D. Draper,-dosé&iPartsch; Noam Lubell,

Wt F NI St 1 LILXAOFGAZ2Y 2F LYGSNYFGAZ2YFE 1 dzYFyAGENREY [k
Debate parallel app A O (i A 2/¢1.G40, Blot Asrael baw Reviev848-660,649.

2188 | taz2z aAiOKI St Wo 5SyyiaQ @SNE &a0SLIAOI GASs | &
extraterritorially, in international armed conflicts and situations of occupatiorer@ming the separation of both
NEIAYSE&Z F2NJ KAY ¢g2dzZ R 0SS (2 WAIYy2NBE (KA& RAAGAYyOlAZY
instruments to situations of international armed conflict and military occupation is, in effect, to ignore tiwbat
AYGSNY I GA2yE O2YYdzyAleé KI & -AppliNdid Rf CivildadyPQlitical Ri§hysyreaties a A OK |
QEGNI GSNNRG2NRIEf& RdzZNAYy3I ¢AYSE 2F Ly GaSNYIFGA36DIE | NYSR
afurthercrii AOFf @GASg 2y GKS LI NI EfSE LIWIXEAOFGAZY 2F LI[ I yR
Side of Convergence: ARBoA A f ALY [/ NAGALdzS 2F GKS 9EGNI GSNNRG2NRI £ 1|
(2010), Vol. 88J.S.Naval War Cte#ge International Law Studies (Blue Book) Series;4349 Also Bill Bowring,

WCN} 3YSyidldazys [SE {LISOALfAE YR (KS ¢Syarzya Ay G(GKS
vol. 14, R. 3 Journal of Conflict & Security Law, 488, 4&. Aware of his minority position, the author further

denies a fragmentation of international law, since in his view no unity exists that could be fragmented.

223Gerd OberleitnerHuman Rights in Armed Conflict: Law, Practice, P@ambridge UniversityrBss 2015) 9®5.

While still maintaining its view that its international human rights obligations only apply within its territory, whereas
individuals elsewhere would be protected by IHL, the US now at least acknowledges that IHL and IHRL are
WO2YLX BYSYNBAYF2NOAYIAS FYR FYAYFGSR 06& KdzYFyAdlF NAFY LINJ
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designed to aply in times of conflict, it is betté) & dzA G SR (2  Y2X Thaylbelidl® thad thaS NI ( A 2
fad that the treaties codifyingdHL had been negotiated by military lawyers, they entail more practical
standards, and are thus more likely Ibe abided by.

b) Self-contained v. special regimes

Whether a proposed separation of regimes could be viewedzy R S NJ s@likcéhtaifie8 Medyime&
meaningub-categories dinternational law containing full, exhaustive and definitive set of (secondary)
rules®® and therefore being independent from general public international, laas and continues to be
criticised #2° It has been stated bthe International Law Commission (ILC) that despite them being highly
specific sets of norms with their own groups of praotiers, they are not entirely isolated frogeneral
public international lawand insteaccanbe refeNBS R &p2cial régim&®’s ¢ K A Oniithdf elearS W
boundariesnoras@ i t @ RS SN Ay SRAcyoringho-thiseS&iptidn2thed S Q ©

Are neither mutually exclusive nor isolated from general international law but simply

cover an issue of emern (e.g. human rights or humanitarian matter® X ®2 6 KAf S aLISOA
regimes can, in theory, opt out of all rules of international law (with the excetigns

cogen® (G KSe OFlyy2i( 2L 2dzi 2F GKS aeadasSy 2F AyidSt
regimes says a priori nothing about their relationship but merely demonstrates the

fradYSy Gl GA2y 27F 2RThésS dpdcialiiehithas Iprbvidé betibeQuiations

of the subject mattergshan general public international law in the sense of a heightened

clarity of the law, a more effective enforcement omare contextsensitive approach®

dzi aAy 0SS WyO2 yNB, e/ iR ahedo theBy @t dza Agvegn inithelcase dPwell
developed regimes, general law has at least two types of function. First, it provides the normative
0F O13ANRdzyR GKIFIG O2YS&a Ay (2 FdZf FAE | aLlSota 2F Ada
rulesof general law also come to operate if the special regime fails to function properly. Such failure might
be substantive or procedural, and at least some of the avenues open to regime members in such cases
are outlined in the Vienna Convention itself. Athe rules on State responsibility mighé relevant in
adzOK a A%} 8Sicél Authghrights and international humanitarian law do not have boundaries

224 Roberta Arnold and Néelle Quenivéternational Humanitarian Law and Human Rights Law: towards a New
Merger in International LayBrill 2008) 11.

225 Gerd OberleitnerHuman Rights in Armed Conflict: Law, Practice, P@iagnbridge University Press 2015) 84.

26 §S ONRGAOIE @2A0Sa adzOK & . Ndzy2 { AYYiCantaingdReghnasN] t dzf |
Ay LYGSNYFGA2y L tVoll7, | BQQ> 3  Buiopearc 0 Journal of International Law
<http://www.ejil.org/pdfs/17/3/202.pdf> accessed 25 July 2015, 48, 492.

227 |ILC, Report of the Study Group of the International Law Commissiwaliséid by Martii Koskenniemi,
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law
UN Doc. A/CN.4/L.682 (13 April 2006), para. 152 (5).

228|bid, para. 173.

228 Gerd OberleitnerHuman Right&n Armed Conflict: Law, Practice, Po({icgmbridge University Press 2015) 85.
201bid, 86.

21 |ILC, Report of the Study Group of the International Law Commission, finalised by Martii Koskenniemi,
Fragmentation of International Law: Difficulties Arisingiirthe Diversification and Expansion of International Law

UN Doc. A/CN.4/L.682 (13 April 2006) para. 192.
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sufficiently clear so as to render any discussion about their relationship unnecessary, they cannot be
considered seklcontained regimesg??

As regards the European Convention on Human Rights, the INJ&HRdzf | Ntb rédles sl Prhidides W

of general international law concerning not only treaty interpretation but matters such as statehood,
jurisdictionand immunity as well as a wide variety offplOA LI Sa 2 F LINFXDS Redekdl f  LINE |
occasionsitha& St R (G KIF G GKS /2y @SyiAz2y O2 drd Bat degpditheo S A y i
| 2y @SYliA2y QOG0 ENISDAI t @ dAYhlgfantNdied &f internatioNaialv hadl Yo ba

GF 1Sy Ay&E2s far@Omsslein® Court hasbld-G0 KS / 2y @3Sy 0 mtgrgteted inR G2 0
harmony with other rules of internati6 t f ¢ 2 F ¢ KA2DBue fo lihes® eedddfses tb LI NI
general VG SNY A2y IFE f16 FyR GKS /2dNIQ& AydSNLINBGE (7
European Convention on Human Rights, therefore, is not asathined regime?*®

C) International humanitarian law as  lex specialis

As a result of the increased fragmtation of international law, norm conflicts between different special
regimes covering the same area of concern may occur and require coordif&titaking into account
that the treaties of neither human rights law nor international humanitarian law aontlauses dealing
with the resolution of such conflicts, the principle lek specialis derogat generdlas been the main
technique proposed by international jurisprudence and academia to solve such cofifiidesived from
domestic law with the underlpg reason of fulfilling the legislative il it suggests that in a case of
conflicting norms, the more special northe lex specialis prevails over the more general ridéhe lex
generalis, in order to apply the clearer, more detailed and morewate norm to the case at hand and
thereby enhance compliance by the parties.

On the international level, however, tHex specialiprinciple does not come without problems. Unlike in
domestic law with its central legislator and a hierarchical normasystem which allows for thé&ex
specialigo solve norm conflicts, its meaning and reachamrinternational level has not yet been clarified

232 Gerd OberleitnerHuman Rights in Armed Conflict: Law, Practice, P@iagnbridge University Press 2015) 85.

233 |LC, Report of the Study Group dfet International Law Commission, finalised by Martii Koskenniemi,
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law

UN Doc. A/CN.4/L.682 (13 April 2006) para 161.

234 bid.

235 SeeMcElhinnew. Ireland, Judgment of 21 November 2001, ECHR 2RQJpara. 36AlAdsani vthe United

Kingdom Judgment of 21 November 2001, ECHR 200100, para. 55Bankovic v. Belgium and otheBecision

of 12 December 2001, Admissibility, ECHR 2001351 para. 57.

2% |LC, Report of the Study Group of the International Law Commission, finalised by Martti Koskenniemi,
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of Internatignal Law

UN Doc. A/CN.4/L.682 (Eril 2006) para 164.

B SA1S YNASISNE W! O2yFtAOG 2F y2N¥aY ¢KS NBfIFGA2YyaKAL]
[ dzZAG2YFNB [ ¢ {(dzRE€Q O6HnncOIX +2f & -201B5. Y6 H W2dz2NYy It 2F
238 Already authors as earfis Hugo Grotius referred to this principle of legal reasoning concerning agreements which

wereto beregardedasequal/ 2y y2NJ aO/ I NI K&z W[ S3It [/ 2u6Cpazilsndtie 2 NJ Ly G ¢
Applicability of International Human Rights StandR & Q> Ay w2 06 SNI I | NJY)2lotdnatioyaR b 2 § f f
Humanitarian Law and Human Riglgt3 owards a Merger in International Lg®&rill 2008) 104118, 103.

29 SA1S YNASISNE W! O2yFtAO0G 2F y2N¥aY ¢KS NBflFGA2YyaKAL]
[ dzaG2YINE [ ¢ {GdzRE8QX o6HnncO +2f OMBOI, 2600 H W2dzNy I+ 2F [/ 2
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and, given the distinct features of international law as opposed to a domestic legal system, its adequacy
has be@ called into questioH’™ & A ynduéh mbré difficélt tolestablish systematic relations between
norm<¥®in particularits decentralised lav-making process supports diverging interpretations of norms
and, therefore, enhances the conflict betwetrem 242 It is also important to note, in this context, that

not even the Vienna Convention on the Law of Treaties (VCLT) contalex #pcialiprinciple as a tool

of treaty interpretation?43

The lex specialigrinciple wasused by the ICXo solve normconflicts arising between international
humanitaran law and human rights laim 19962** In the Advisory Opinioon Nuclear Weapon&® the

ICJ had to assess the question whether the use of nuclear weapons would amount to a violation of the
right to life asset out in Article 6 of the ICCPR or whether international humanitarian law would regard
their use as lawful. A®gardsthe prohibition of an arbitrary deprivation of the right to life and the rules

of international humanitarian la?®, the ICJ held that

the protection of the International Covenant on Civil and Political Rights does not cease in

times of war, except by operation of Article 4 of the Covenant whereby certain provisions

may be derogated from in a time of national emergency. Respect for thetddife is not,
K2gSOSNE &dzOK | LINRP@GAAA2Y D LY LINAYOALX S GKS
applies also in hostilities. The test of what is an arbitrary deprivation of life, however, then

falls to by determined by the applicablex specialis namely, the law applicable in armed

conflict which is designed to regulate the conduct of hostilities. Thus whether a particular

loss of life, through the use of a certain weapon in warfare, is to be considered an arbitrary
deprivation of life ontrary to Article 6 of the Covenant, can only be decided by reference to

the law applicable in armed conflict and not deduced from the terms of the Covenantffself.

Despite the acknowledgment of a continuous application of human rights law in armdticcam the
one hand, and giving prevalence to international humanitarian law on the other, the Court céapiatn

240 |In particular, there is no central legislatoutostates themselves conclude treaties, with the result that often
different states are parties to different treaties. Also, not all acts by states are binding law but often mere
declarations and other acts of soft law, etc.

21 SA1 S Y NR S 3 Sods: THe relalichship beiwden hugnd@nitarian law and human rights law in the ICRC
/ dzaG2YINE [ ¢ {GdzRE@8QX o6wHnncoO +2f OMBOL, 2600 H W2dzNYy I+t 27F
242bid.

243 As opposed to the principle téx posterior derogate legi prigrticle 30 Vienna Convention on Law Treaties).

244 Before that, it cannot be said that it had been a common view to apply this principle in norm conflicts on

2

international level, in particular not with regard to human rights and humanitarian law. See Matkd Mi2 A O3> W¢ K ¢

Lost Origins of Lex Specialis: Rethinking the Relationship between Human Rights and International Humanitarian
[ F6QS Ay WSy ahebrétigahBbundafes df ¥rmed £énflici and Human RiGatsibridge: (Cambridge
University PresdsForthcoming. &ttp:/papers.ssrn.com/sol3/papers.cfm?abstract _id=24639%¢tcessed 23 April

2015.

245 egality of the Threat or Use of Nuclear Weapdnternational Court of Justicédvisory Opinion of 8 July 1996
[1996] ICJ Reports 226, para. 25.

246 Request for an Advisory Opinion, UN Doc. GA/R&<OBS (8 December 2003).

247|_egality of the Threat or Use of Nuclear Weapdnternational Court of Justice, Advisory Opinion Jfiy 1996

[1996] ICJ Reports 226, para 25.
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how the principle ofex specialishould be applied* Not surprisingly, this has led to a new debate about

the relatiorshipof the two branches of law and gave way to a wide variety of interpretation, ranging from
the total exclusion of human rights and the automatic supremacy of IHL over IHRL in all circumstances via
lex specialis(since its aiming for the protection of humaeings under special circumstances makes it
generally appear more speciiover the complementary application of bdttio a unity of human rights

and humanitarian lav>®

However, it has been argudd3 I A Y& G KA & Humah 2ighits vk id NofieceSs&rily imoray

humane and humanitarian law is not per se better suiied | OK A S @A y 3 andihbitihis view® G A O
tended to disregard the particular circumstances of a &sRather, norms from both branches could

either be the special or the geral rule, depending on the concrete situation. Human rights law, for
instance, would be more spiic concerning the rules on judicial guarantees, whereas international
humanitarian law would apply in instances regarding targettig.

The close link of th two bodies of law has been highlighted and it has been suggested that both branches
O2dzZ R 06S AYGSNILINBGSR Ay GKS fAIKG 7AeXspécklS depogak S NI ¢
generalirule that gives priority to one discipline in tdtexclusion of the other and supports a parallel

FLILIX AOFGA2Y X Ay | ¢gl& 0GR G g2dd R O2YLX SYSyd SI OK

In its Study on Fragmentation, the Working Group of € &nalysed that international humanitarian law,

as the law regulating armed cfiict, is ad S 2 F vy 2thelvide itselKideMies the catitions in

GKAOK AlG Aa G2 FLILBERE I YRNBEKEBABRSONSt ¢ GKFYy AT y
identified> If this were to be seen as a casdef specialighe ILC, analysinguclear Wapons points

to an important operative aspect:

Even as it works so as to justify recourse to an exception, what is being set aside does not
vanish altogetherThe Court was careful to point out that human rights leentinued to
apply within armed confiit. The exception humanitarian law- only affected one (albeit

28p | yOAS t NHZRQK2YYSZ W[ SE &LISOAIfAAY 2OSNAAYLXATEAY3I |
40, rf. 2 Israel Law Review, 3395, 372,

249 This view is supported among others by Michael J. Bewhb highlights in particular the will of the parties to a

treaty, respectively the lack thereof, to justify an blocsupremacy of IHL in situations of armed conflict and military
occupation.

B0 yOAS t NUzZRQK2YYSE W[ SE &aLISO A&

40, n° 2 Israel Law Review,365pp = oTo0oT | AS1S YNRSISNE WwW!I O2yFtAOQOG 2F y2
law and human rights lawidn K S L/ w/ [/ dzaG2YI NBE [l ¢ {GdzREQoOHNnNcO =2f dMMmZ
265H M3 HTMT b23tfS vdzSYA@Sis WLYUGUNRRAzZOGAZY® ¢KS | A&ad2N]
[F¢ YR 1dzYly wA3IKGa [ | g Q uéhivet (ed8) miSridtional HuhdhatiaR Lawyrl b | St €
Human Rights La¥Brill 2008) 7.

11 SA1S YNASISNE WwW! O2yFEtAOG 2F y2N¥aY ¢KS NBflFGA2YyaKAL]
/ dzaG2YI NE [ ¢ { (dzR& Q0 H n ntand Secarity Gawp2BE1YZHH W2 dzNY Ff 2F [/ 2y T
2 yOAS t NHZRQK2YYSE W[ SE aLSOALfAAY 2@SNRAAYLIE AFTeAy3a |
40, rf. 2 in Israel Law Review, 374.

231bid, 375.

254 |ILC, Report of the Study Group of the International L@emmission, finalised by Martii Koskenniemi,
Fragmentation of International Law: Difficulties Arising from the Diversification and Expansion of International Law

UN Doc. A/CN.4/L.682 (13 April 2006) para. 104.

Al f Y 2OSNBAYLX AFe&Ay3d |
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important) aspect of it, namely the relative assessm2rif = WI NDd& {aNBEphdaidid a a Q

hardly more than indicate that though it might have been desirablagply only human

rights, such a solution would have been too idealistic, bearing in mindspeiality and

persistence of armed conflict. So the Court created a systemic view of the laiah the

Gg2 asSda 2F NMzZ Sa NBfFGSR (G2 SI OKwithiaWewNJ & G2 RF

tod KS 2OSNNARAY3I ySSR (i2®Syads2NBE WiKS adz2NDASIFE 27
In 2004, for its Advisory Opinion on tiéall>*°the ICJ was askedtod 8 Saa G KS f SadAding O2y a s
from the construction of the wall being built by Israel, the occupyoger, in the Occupied Palestinian
Territory, includf 3 Ay | YR | NP dB/AS opfpdsédiio Isve&l \utizh ididl ridt\s&e dnternational
humanitarian law applicable to the situation, the ICJ reiterated its previous statement as regards the
continuousapplication of human rights in armed confli€¢ KA & GAYSI KaoatedghtNdE y2 G Y
life but also in a situation of occupation. As opposed toNelear Weaponesase, the Court made a more
pronounced statement as to what the relatisimip between the two systems could look like, thereby
listing three possibilities:

Some rights may be exclusively matters of international humanitarian law; others may be
exclusively matters of human rights law; yet others may be matters of both these branches
of international law. In order to answer the question put to it, the Court will have to take into
consideration both these branches of international law, namely human rights law alek as
specialisinternational humanitarian law?®

Despite this being a certiimprovement when compared tbluclear Weaporis &A Yy OS GKS L/ W
I LILINRdpp@dted ¥ be promoting the complementarity of international humanitarian law and
international human rights la@%it did not go into further detail regarding which right woufkll under

what category. This, in connection with the various different interpretations of the Nuclear Weapons case,
wascond RSNBR | & I td proviledzitEBnevgok capabl8 of tidrifying Whe interplay between
international humanitarian lavand human rights la®#% since it causes more confusion regarding the
relationship between the two branches.

The concurrent application of both legal regimes was repeateme morein the contentious case of the
Democratic Republic of the Congo v. Uggficand now forms part ofes judicata being the only binding

255 | bid.

256 | egal Consequences of the Camstion of a Wall in the Occupied Palestinian Territdnyernational Court of
Justice, Advisory Opinion of 9 July 2004 [2004] ICJ Reports, para. 136.

257Request of an Advisory Opinion, UN Doc. GA/R€9HAS (8 December 2003).

B8P e 8 KS LINE (bpHDmiah ggyits cdrivahBoNsRiees not cease in case of armed conflict, save through the
effect of provisions for derogation of the kind to be found in Article 4 of the International Covenant on Civil and
t 2t A0 A QICIWalvGaskKpara. ©06.

29bid.

%0h yOAS t NHZRQK2YYSSE W[ SE aLISOALtAAY 20SNRAYLIE AFE&Ay3d |
40, r?. 2 Israel Law Review, 377.

2611bid, 378.

262 Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v. Jtidedstional Court

of Justice, Judgment of 19 December 2005 [2006] ICJ Reports, para. 168.
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decisionso farin this regarc?®® As opposed to the two Advisory Opinions, the IIRC v. Uganddid

not howevermention the lex specialigrinciple nor did it make any other reference to thaterplay
between human rights law and international humanitarian FW\Vhether it is going to follow its previous
approach or whether it considers to gradually abandoningléixespecialiprinciple, is hence not cleaf®
{2YS &aSS A (tacitagkndwledgigmirit of thé b@nkrpt& ¥ G K G | LILINR POK G 2

The two Adk & 2 NB  h LJA YV A 2 y &he énGsNabithodtative RletdinginationSthatYhuman rights
provisions continue to apply in times of armed conflict, unless a paaty lawfullyderogated from
0 K S?%¥1aMuclear Weaponsa possible primacy of IHL was established, whereagwlécase brought
relations between the two sets of norniewardsmore equal terms without, however, providing any sort

GF

of guidance as to which right wouldlfander whichO G S32 NBE ® ¢ KBRClv./UyeOcinaByA t Sy OS

might indicate a possible abandonment of thex specialigrinciple when determining the interplay
between human rights and international humanitarian law. Despite this not having dlegfied yet, the

ICJ would be far from being the only judicial or gyagicial body not applying this principl| cases of
parallel applicability of international humanitarian law and international human rights law.

2. The complementarity approach

As @posed to the concepts of exclusivity, for the proponents of complementdsitth international
human rights law and international humanitaritaw can apply together in situations of armed conflicts
as mutually supportive regimeé€ According to this saol of thought, theyre not identical bodies of
law but complement each othdr Yy R dzf G A Y I { St .38° DagBter &ll styGctuRahaadihisyridal Q
differences between the two sets of norms,K I i O 2 dzy ibverlapsEsl sithikirids Mithdvakie
goals, iy Ol A2y a | YR anéchssiatd dzNaD somek dorGniunicition and perhapene
O22LISNY A2y 0281hé SoSogpt atdrPpleniemtit® dan be said to have besumpported

263 |n its decision, the ICJ found violations of both human rights and international humanitarian law by Ugandan
forces in occupied parts of Congo and clarifiedttAny occupation (and not necessarily only a prolonged one, like

in the Wall case) creates obligations of the occupying power under international humanitariarg |@&rd
Oberleitner, Hman Rights in Armed Conflict: Law, Practice, P@eynbridgeJniversity Press 20)93.

264 SeeDemocratic Republic of the Congo v. Ugar@d, para. 216.

265Gerd OberleitnerHuman Rights in Armed Conflict: Law, Practice, P@iasnbridge University Press 2015) 93.

26t | dzf 9RSY YR al GKS¢ Ielatiohsiifd bRtmeerHitérndtialzatiHumzyiitariat ks anblJ

LYGSNYFGA2yLFE 1 dzYly wAidakda [F6Q OHnndpy +2fd® mnI LaadzsS

67¢KS2R2NJ aSNRYy> WeKS 1 dzYlFyAT FGAz2y 2F | dncanydauindl MR | y
International Law kttp://users.polisci.wisc.edu/kinsella/meron%20humanization pdiccessed 25 April 2015, 239
278, 266.

%8p235f S vine§dycliod. STe Histo#y of the Relationship Between International Humanitarian Law and

HumanRights La@> Ay w20 SNI I ! NJ 2 { Rterhafidhal Hum&nitaish Lawda® yiumarsRighte S R &

Law(Brill 2008) 9.

2Hansw2  OKAY | SAyd1 ST Wh yumarkri§htsNel protectior afdimternaiional inimSit&rign
ft I 6Q 0 H N n°n866 InteBnfitionaly\Review of the Red Cross,-889, 794.

210 Gerd OberleitnerHuman Rights in Armed Conflict: Law, Practice, P@iasnbridge University Press) 82.
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by the ICJ in thivall case?”*the UN Human Rights Committee in its General Comment N2 &fd by
the International Committee of the Red Cross (ICGRC)

The precise meaning of complementarity is, howdvery 2 G Of S NJ loffeRusedyhbrd & NY 0 dzi
catchwordX L i RS & evblEniitiSsiconie 2ogether to connect or interact without losingeith
NEBALISOGAGDS TZ2RE2 RIND ARSI ANRe(Etive Angerplady ScBrymurticationtayd W

mutual influence of norm&°g A (0 K K S sédddNgdgnsissenc, Filling/gagusd acheving broader

Y2 NXYI A @S a&depSshd tadaSntere parallel application of norms belonging to different legal
regimes, it becomes an interpretav  LINJA y OA LX S | t@cn@ridoh § givenis@bjed Mattéd K =~ W

are being used in a compleemtary fashion to identify what the law meda®$’ As regards the
interpretation of treaties, article 31(3)(c) VCLT seems to echo thishptidE S 6 & LISNX Aagyd A y 3 (2
relevant rules of international law applicable in the relations between the pef#i®i K S N&Bshrn[ing]

§KS ARSI 2F AYGSNYFGAZ2YFIE €+ ¢ dzy RS NdsobfzueReotabit | 02 K
AY KFER¥2yeQo

As opposed to the principle déx specialishowever, the complementarity approach does not aim at
FAYRAY3I G(GKS WALISOAFITQ y2NXY YR GKSNBoe fSF@Ay3a | &.
oneNXzf S 2 @SNJ i KS tRatHeSeNgsterdatiziicohéréngelini light’of shared uryiteg|
principles¥®2 like the protection of the individual in the case of IHRL and IHL.

211 By rderring to the possibility of both branches of law applying together.

MYHeB8KS [/ 2@SYylFyd LK ASE taz2 Ay aArddz G6Az2ya 2F I N¥Y¥SR O
are applicable. While, in respect of certain Covenant rights, moeeiip rules of international humanitarian law

may be specially relevant for the purposes of the interpretation of Covenant rifjoty, spheres of law are
complementary, not mutually exclusteed Huntan Rights Committe§eneral Comment 3Nature of theGeneral

Legal Obligation on States Parties to the Coverfa@04) U.N. DocCCPR/C/21/Rev.1/Add.13 (UN HBEneral

Comment No. 3] para.1l1l (emphasis added).

23Wl 020 YSttSYoSNHSNE Wt NRGSOGA 2y CuirdhNBEaaEnis ofitentiodfalS Y Sy G | NG
Humanitarian Lawg International Humanitarian Law and other legal regimes: Interplay in situations of viglence
International Institute of Humanitarian Law, 27th Round Table, San Refi&eptember 2003; Gerd Oberleitner,

Human Rights in ArnteConflict: Law, Practice, Pol{&ambridge University Press 2015) 105.

2741bid, 106.

275 bid.

278bid, 107.

7pidW. @ O2y UN}ads (GKS 2FGSyidAYSa AyaSNOKFIy3aSrofte dzaSR i
NF KSNJ 6S dzyRSNBRG22R | & Wi LIN2OSaa ¢KAOK fSFERa G261k N
coexistence or parallelism of human rights @mgmanitarian law as two applicable but otherwise isolated sets of

norms which are uninterested in the outcome of theirlcd JLJt A OF G A2y FyYyR X y2i 3ISIFNBR (2
Ydziidzl £ £ @ &dzLJLJ2 NI A @S SHumah RiGh i AfmEdCtidh BagFPradtice SPRI¢Enkiriggs NI
University Press 2015) 106.

218VCLT, Art. 31 (3) (c).

29 2 NRdzf I 5NRBS3ISsE WOt SOGUADBS I FFAYAOGLASAK 1 dzYty NRIKGA |y
Review of the Red Crossttps://www.icrc.org/eng/assets/files/other/irre871-droegel.pdf accessed 25 April

2015, 521.

2801hid, 108.
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In practical terms as regards the interplay betwédh and IHRIthe principle of complementarity serves
three purposes which bring the norms of both branches closex t@armonisation in accordance with
their underlying objectives:

1. Human rights law provisions can step in and fill gaps in international humanitarigf‘law;
2. Both branches can be applied together in order to increase the level of prote€tion;
3. We 2 AWERKNMINBG fAIRG 2F SIFOK 20KSND®

The approach is, however, problematic when the norms in question cannot be interpreted in a
harmonious way.

Milanovic suggests a distinction between a genuine and an apparent norm cétifiidereas in the case

of the latter, interpretation techniques can be used to harmonise different norms, in the former case this
is impossible. As a result thereof, extemal (political) solutions are requiréf.In particular, the legislator
isrequiredto pass new legislation, since @mpretation is not possible. However, there are only very few
cases of such irreconcilable, genuine norm condlichief among them are the provisions on the right to
life, the use of lethal force, and detentig#f

The updatedEuropean Union Guidelinesm Promoting Compliance with International Humanitarian Law
appears to support the complementary approach although in ambiguous tesmese it statesthat IHL

and IHRIW g Kakef dStinct the two set of rules may both be applicable to a particular situsand it is
GKSNET2NBE a2YSUiAYSa ySOSaalNeE &2 O2yaARSNI GKS NBf

Blp| SEfS v dzS y A @Sy WLYGNRRdAzOGAZ2Y ® ¢ KS IlumanifedaNRaw2aril (KS w
l dzYly wA3IKiba [F6QF Ay w20 S NitdrnationdbHanaRitarlarylBw and Haifmen RightsdzS y A & S
Law(Brill 2008) 9; e.g. right to fair trial as protected under human rights in treaties and by jurisprudence.

282 The level of protection can be increased e.g. through the human rights implementation mechanisms. Since IHL

does not have its own implementation system, human rights institutions have taken up the IHL. This, however, has

not happened without controversiesince it has taken IHL into an even more-pronanrights orientation.c See

F2N Ayaidl yO0S ¢KS2R2N) aSNRyYyIX WeKS 1 dzYbyAlFdAaz2y 2F | dzYl
International Law kttp://users.polisci.wisc.edu/kinsella/meron%20humanization. pdhccessed 25 July 2015, 239

278, 247. In particular, incorporation of human rights principles of accountability can have a positive impact on the
regulation of the us of force during armed confi@Y SYySG K 2 1Ay W 2y iNRffAYy3d (K
I dzYhy wA3IKGa b2N¥A Ay /[ 2y iGSYIie NheNdn Jbukd SRnteinatighdl LawOiG Q o H N
34, 34.

283 Gerd OberleitnerHuman Rights in Armed Cbat: Law, Practice, Poli¢Cambridge University Press 2015) 108.

Bial Nl 2 aAfly20A03 Wbh2N)Y [/ 2yFEAOQOG AYy LYGSNylFrGaAz2yLrf [lFgY
Comparative and International Law
<http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=1054&context=gljeitcessed 25 April 2015,-691,

73.

85t | dz2f 9RSY YR alGKSg | FLIRERI W{e&YL] anamadan kaww Snd NBf | { A
LYGSNYyFadGA2y Lt 1 dzYly wA3IKGE [F6Q o6nnndy +2fd mn> L&a&adzS
447,442,

28 Gerd OberleitnerHuman Rights in Armed Conflict: Law, Practice, P@iasnbridge University Press 2015) 109

287 Updated European Union Guidelines on Promoting Compliance with International Humanitarian Law, , Official
W2dzNy+FE 2F (GKS 9dzNRLISIY ! YA2Y [/ ONOKMHI HAAGPD LI NI @ wmi
Relationship Between International Hugi& G F NA 'y [ ¢ FyR 1dzYly wA3akKda [l 6Q3
Quénivet (eds)international Humanitarian Law and Human Rights I(Bwil 2008) 10.
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3. The integrative approach

As opposed to the two main schools of thought discussed alkgdveth of which share the view that

human rights and humanitarian law are two distt legal regimes and argue for keeping this division

another theory has emerged which claims that both sets of horms do not only coexist or coincide, but
support the opinion that human rights and humanitarian law in factere WA y G SIA NI (§ SR £ S| €
For the proponents of this approagf? when human rights merge into internationalimanitarian law, it

A & | rhoPedbén mbrely delimiting the respective spheres of application, but rather indicates that the

law of armed conflict is undergoing a tsformation und&J G KS Ay Tt dzSy G8Despie KdzY | y
several different suitheories as to the exact interplay, the most common view is that humanitarian law
contributes with specific rights applicable in situations of adneenflict to human right§ I go asbto

expand the protective scope of international human rights law in response to the specititstiared risks

2T | NI S R A3 2oficemsiti@ idélimitation to the concept of complementarity, no clear line can

be drawn if the latter is alssiewedasan active proces¥?

Seen from the historical origin and development of both branches of law over time, this view is, however,
problematic in as far as IHL cannot be said to be a part of IHRIes not take into account the structural

differences between the two systent$® If one instead looks at the influence of human rights law on
humanitarian law after 1945, it all boils down to a debatetba possible transformation dfaditional

humanitarian law?®* With a focus on thie underlying shared g6 O S Nslfch & tranBformative process as

part or as a result of complementarity suggests that international humanitarian law and international
KdzYly NRIKGaA F2NY G2 33us K BaNdwtich 8espbndstialthefunderlyifty gdalg Y LI S
and vales of humanity in armed conflicts which were hitfert SELINB 44 SR 06 825K dzY' I Yy A (| NJ

Despite its apparent rise, this concept does not come without difficulties since its critics fear that a fusion
of human rights and humanitarian law might be to theritaent of the latter, possibly eveleading to a
WwIaSySGHAOLT e  Yheeuicdme SfRhicYnghtlbel ahl@vgr (evel of protectiofi® Rather, it
is claimed, the focus should be on the advantages each of the systems has in particular circum$tances.

288 Gerd OberleitnerHuman Rights in Armed Conflict: Law, Practice, P@iagnbridge University Press 5)1.22.

29 gee for instance Han&/2  OKAY | SAy i1 ST WwWhy (GKS NBflFIGA2YyaKAL] 0Siq
AYOSNY I GA2YyFE KdzYF yAGENREFY €F6Q Oo0nHnnn0 =+ 2804¢Progecuor Y2 ® y p
@b Ydzy I NI O Ylat@rational GfiRinakTdpurgaldok the Former Yugoslavi@g23-T and 1796-32/1-

T, Judgment of 22 February 2001, para. 467; Office of the High Commissioner for HumanliRéghtgjonal

Humanitarian Law and Human Rights Ldact Sheet No. 13 (Geree United Nations, 1991).

2% Gerd OberleitnerHuman Rights in Armed Conflict: Law, Practice, P@iasnbridge University Press 2015) 82.

211bid, 122.

292 |pid.

2931bid, 123 ff.

2%41bid, 124.

2% |bid.

26p2FY [dzoStffX Wt FNIf€fSt ! LIWIXAOFGAZ2Y 2F LYGSNYyFdAz2ylFf |
9EFYAYLGAZY 2F (G(KS 586l (5Q3 6 w660 6556, Ger@d Oberleimardmab Rights H L & NJ- -
in Armed Conflict: Law, Practid®licy(Cambridge University Press 2015) 125.

2X7C2NJ ONRAGAOIE FdziK2NBR a NB3IFNRa F O2YLX SGS YSNHSNI 27

I dzYy NRAR3IKGaA FYR KdzYFyAGFENREFY €1 6Q O6HAnyoO fBd, & dhn
<https://www.icrc.org/eng/assets/files/other/irre871-droegel.pdf accessed 25 April 2015, 521; Noélle Quénivet,
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Soinsteadofacomplét Fdza A2y 2 F intégtiod ar dcorporafon & aumantrights as idea,

law and policy) in the existing law(s) which gdgé & A (i dzI G A 2 y &is sad¥o tdkeNM& Radd@ y Tt A O
i 2 hdmanWights basefls in kello; a legal framework which governs all questions of armed conflicts in

their various forms, which is constituted at its core international humanitarian law, and where human

rights law is applied in a complementary or cumulative fashidnile at the sare time providing the

foundational normatived I £ dzS | y R 2 LJS Ri¢ KM Ay I fgileRERyBIGEEoREligg@orms

of international human rights and y G SNY I G A 2 y I £ |, iK sa¥dr gcAhlnhaiFighty aref the g Q
underlying values of the normegulating armed cofi f A O X (1 K dz& Ith& Mgheft Posdible Sy & dzN
f SGSt 2FXLINBISOGAZ2YQ

C. The relationship between IHL and IHRL in the practice of judicial
and monitoring bodies

Against the backdrop of this growing consensus on the applicabilibpthf sets of norms in times of
armed conflict, the remaining uncertainty leaves room for potentiathfer discussion as regards the
nature and implication of the interplay in particular situations. Given the-exiatence of an international
body to enfoce IHL and the growing number of cases brought before human rights bodies that, however,
do touch upon the relationship of IHRL and IHL, it is difficult for human rights bodies to engage Wih IHL.

1. The UN human rights treaty bodies

All UN human rights comittees have an inherent power to issue general comments with which to
interpret their respedwve Convention. Among them, the Human Rights Committee has been the most
active in dealing with the relationship between IHRL and IHL. In its General Commestad,in 2004,

it stated that IHRL and IHL are not mutually exclusivecbatplementaryand that norms of IHL cannot
displace human rights norni8’ The sometimes more specific rules of IHL can be relevant for
interpretative purposes of applicable human righprovisions. Of further note, the Committee on
Economic, Social and Cultural Rigimtsts General Comment on the Right to Water of 2883nade
creative use of IHL in order to substantiate the right to water, which is not contained in ICESCR, via the
right to access to water for prisoners and detainees.

As regards derogations, the Human Rights Committee, in General Comment 29, statéio tingasure
RSNRIFGAYIT FTNRY (KS LINRPOAAAZ2YA 2F (GKS [/ 2@8Syltyid

FYR w20SNIIF | Ny 2t-5097 in Wnddy Bdertziah® QuetvEt, Nodbeu (eds International
Humanitarian Law and Human Riglgt3 owards a Merger in International Lg®&rill 2008).

2% Gerd OberleitnerHuman Rights in Armed Conflict: Law, Practice, P@iagbridge University Press 20126.
29bid.

SOCNI yez2Aa
0KS LISNAL
572.

301 UN Human Right€ommittee, General Comment 31 (2004) Nature of the Legal Obligation on States Parties to
the CovenantU.N. Doc. CCPR/C/21/Rev.1/Add.1, para. 11.

302 ECOSOC, General Comment No. 15: The right to water (Art. 11 and 12 of the Covenant) 20 January 2003
E/C.12/D02/11.

Wo | | YLIA2YZ We¢KS NBflIGA2yaKALl 6Sas
0 2

SSy Ly GsSN
OGA@S 2F I KdzvYky NRARIKGA GNBIGe& R&Q -

S
S OHNNyoO
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obligatiors under international law, particularly the rules of international humanitariarG&giving the
Committee the competence to monitor compliance with those other international obligations.

As regards the adjudicative function of some Committeststesexplicit acceptance of an individual
complaints procedure is required. Evensituationswherethis is the case, theiewsof the Commiittees

are ofa non-binding nature and the record of implementation of these views rather poor. A few cases
before the Human Rights Committee concerned situations of armed conéligt, Sama v. Sri Lanka
concerning the abduction and disappearance of an alleged Tamil Tiger méttiblee. HRC founithat Sri
Lankahad an obligationo offer an effective remedy, including drough and effective investigation into

the disappearance and adequate compensation. However, it is important to mention that the applicant
did not invoke IHlwhich led the Committee to solely ground its decision on human rights provisions.

Whereas eayl human rights treaties do not contain any expexsseference to IHL, more recent ones

like the CR@o contain direct or indirect obligaths forSi I (1 Sa G 2 theteBy e¥plicily renderjng W
complian€ A GK LI [ F RUIMat iy theNchsa & thé CRCaahdit®@dre the role of the
Committee should be underlinedhe Third Optional Protocol to the CRC, which enteredforce in April
2014,enables children tsubmit IHErelated complaints$® How and if this Optional Prototmfluences

GKS /w/ [/ 2YYAG3GSSaQ | LIWNBFOK:E G266l NRaA Y2NB | OGA@BS

2. The European Court of Human Rights

Unlike the ICJ, the ECtHR has never been so exgilimitt the continued application of the European
Conventian on Human Rights in times of armed confliss human rights law on the one hand used to be

seen as a matter of states yasvis their citizensand was justommencingo turn into a consolidated,

international field of law, and on the other handar traditionally occurred betweent&tes, as a result

no thought was given to the interplay between the two branches at the time of drafting the ECHR.

ECtHR is generally hesitant to refer to international humanitariarta@&ome see® S LI NI A SaQ f
an open declaration of being involved in an arneedflict &the main reason fothis reluctanceBven in

303 UN Human Rights Committee, General Comment No. 29: Art. 4: Derogations during a State of Emergency (31
August2001)CCPR/C/21/Rev.1/Add.11.

S0%Mr. S. Jegatheeswara Sarma v. Sri  Lanka, Communication No. 950/2@® at
<https://www1.umn.edu/humanrts/undocs/952000.htmb accessed 15 September 2015.

305 For instance, Article 38 (1) of the Convention on the Rights of the Child (CRC) obliges the States Parties to
undertake to respect and ensure respect for rules of IHL that deal with the protection of children.

306 The Optional Protocol to the UN Convention on the Rights of the Child on a Communications Procedure (Third
Optional Protocol) adopted during th8ixtysixth session of the UN General Assembly on 19 December 2011
A/RES/66/13&vailable at <https://treaties.un.org/doc/source/docs/A_Res 66 _-E3pdf> accessed 30 June 2015.

307 Andrea Gioia, 'The Role of the European Court of Human Rights in Monitorimgli@hce with Humanitarian Law

in Armed Conflict' in Orna BeMaftali (ed.)International Humanitarian Law and International Human Rights Law
(Oxford University Press 2011) 2p49, 202.

308 As opposed to the InteAmerican human rights bodies. In particulthe InterAmerican Human Rights
Commission has been very active in both interpreting human rights norms in the light of IHL and even directly
applying it in some cases since it was of the opinion that human rights law alone did not give it all ndoetstoy

decide in cases of armed conflicsbglla v. ArgentinaCoard v. the United Statgeshe Court, however, showed
Y2NB NBt dOGlyOdS Ay (KA&a NBIFNR FyR KSR GKFG GKS 1| YSNR
whether the acts or th norms of the state are compatible with the Convention itself, and not with the 1949 Geneva

| 2y @S ¥ ilas Rayn@sase, para 33; similarly alsoBamacaVelasquezase.
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cases where an armed conflict was obviously going tor example in Chechnya or Cyprus, the Court
ignored the facts on the ground and continuedapply the Convention fully treating the situation as if
in peace times since no @rogation had been made by théages involved®

Unlike the ICJ, whose legal field of action is much broader, for a court like tR&RE@d0se faction is to
watchoverdi  §S4Q O2YLX AlFyOS 6A0GK I LithNGS Bhebndefedtadudt ey | Y  NR
this purpose, it is much more difficult to accept tlex speciali®f IHL.Questions arisesuch asa possible

applicability of IHL for the EER and if sgthe exent to which it carprevail over human rights lgwhen

the rules in questions cannot be reconciled. Unlike the norms of the ICCPR examined by the ICJ, the
provisions under the ECHR with regardatoonflict of normsdo not present an immediate windoverf

LI[ G2 SydSNJ of AifAtcldbiféhe ICEPRIGN the Irighibidilife Ndaie®dn eh&right

to personal freedom and securityThey are framedin more restrictive terms with only concrete
exceptiors, which make it difficult to interpret them in the light of IHL amdtead,lead to conflicts of

norms310

The ECtHR has been reluctant to acknowledge explicitly any role for IHL in its interpretation and
application of the Convention. In its jurisprudenitehaseither refused to acknowledge the existence of

a conflict orto considerthe impact of IHL on human rights standard#beit dealing with cases in the

context of several armed conflicts concerning, amotiters, Cyprus, Chechnya, Tranistiia or taq3'!

Until recently, the general approach was thahere the respondent &te had not derogated from its
obligationsuR SNJ G KS / 2 yiansyladdA 2y al OKSNWAAPRQ ¢2dz R | LILX & @

However, the ECtHR has consistently empsealsio render theltlghts practical and effectiveand make

adzNB GKSe& R2 y2i NBYL hyracttstkiSmeNd ihat @hefe atifte fils tof  dza 2 N.
derogate, it is significant how IHRL is interpreted in these contexts. In several cases, the ECtHRyhas close
lookedto principles of IHL, such as the use of force against individuals or small groups of persons allegedly
engaged in terrorist activities.

Even in cases with a high intensitijuse of force, like ifErgi v Turkeyand Ozkan vTurkeyconcerning
individualscaught in a cross fire, the Court applied an approach typical of law enforcement operations by
stating that the right to I8 NXB |j dzA NSta&ke {ll fehsibl§ precauons4h the choice of means and
methods of a security operation mounted against gposing group witta view to avoidig and, in any
event, to minimigng, INOA RSy (I £ 2 3% Th2 Butcanke @ik theAirteypretatianFod Sbde
principles, particularly ithe Ozkan case concerning deaths, detention, and the burning of houses durin

309 Andrea Gioia, 'The Role of the European Court of Human Rights in Monitoriqigtaa with Humanitarian Law

in Armed Conflict' in Orna Bedaftali (ed.)International Humanitarian Law and International Human Rights Law
(Oxford University Presx011) 201249, 205.

3101bid, 215.

311 See Joana Abrisketa, 'Los problemas del Tribunal Europeo de Derechos Humanos para aplicar el Derecho
Internacional Humanitario' (2012) Num. 43 Revista de Derecho Comunitario EuropeR9®B75

3121bid.

313 Ergi v. TurkeyApplication no66/1997/850/1057, Judment, European Court dlumanRights (28 July 1998)
<http://hudoc.echr.coe.int/eng?i=00568200#{"itemid":['00158200"]}> accessed 30 June 2015, paraGgkan v
Turkey Application no021689/93 Judgment, European Court of Human Rights (6 April 2004)
<http://hudoc.echr.coe.int/eng?i=0061696#{"itemid":['00161696"]}> accessed 30 June 2015, para. 297.
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military occupation in soutleast Turkeycould have been different, but instead no reference to IHL was
made, despite a possible qualification of thieuation as an armed confliét*

The same standard was applied in the cksgeva Yusupova amhzayeva MRussiaconcerning civilian

deaths through aerial bombardment, where the Court considered an internal armed conflict exclusively

from an IHRL perspectiand held that the Russia hadl A f SR G2 | & apdssible HayhRo LINB F S
civilians whoY A 3K KI @S 06SSy LINBaSyiaX Ay KSpegelhéiray A e 2°
f SAAGAYIHE yR I KK Gulihorides must take appropriate care thany risk of life is

minimiseR &°®he assessment could have been different under IHL andliés of targeting which allow

the application of lethal force as a first recourse if the target is a military one. If this were the case, the
principle of proportionality, as further elaborated above, comes into play.

Several casetaken againstNATO ation in former Yugdavia were found inadmissibf’ In cases

concerning World War II, dealing with the legitimacy of prosecuting individuals for war crimes and relating

to questions of human rights concerning issues of legality anerewoactivity, the EEtHR did not dactly

orindirectly assessthdis 1S4 Q NBalLlRyaArAoAfAde dzyRSNILI[ X o6dzi 2yt
had appied international law.

Recently, the ECtHR decided cases, mostly involving the United Kingdordingg¢jfaeoccupation of Irag.

The case oAl Skeini v. UKoncerned allegations that the UK was obliged to investigate allegations of
unlawful killings and torture in British occupied BasnaSouthern Irag. In its judgment, the @b cited
LI[ Ay K3 MROD xehd8n HehsubtBiarlJof relevant arguments of the parties and third
party interveners who had referred tiHL but made no reference to IHL in its own assessiiéithe
judgment, however, is important in so far as it acknowledges in principlpdtential relevance of IHL to

the interpretation of the Convention in conflict situations.

In the case ofAl Jedda v. UKconcerning the lawfulness of internment in Iraq absent of the normally
applicable procedural safeguards, the same approach asl Bkeiniwas applied: the Court quoted
relevant IHL provisions but failed to take them into account when deciding on the lawfulness of the
detentions and applicable safeguards in the context of a conflict situdtfarhe UK Government, on its
part, chose noto invoke IHL to justify its actions, but foeuaison the fact that the UN Security Council had
authorised detentions which, as a consequence, were not subject to normal human rights protections,
but invoked Article 103 of the UN Charter and the prioritgh® UN Charter law over other international

314 Ozkan v TurkeyApplication no.21689/93 Judgment, European Court of Human Rights (6 April 2004)
<http://hudoc.echr.coe.int/eng?i=0061696#{"itemid":['00161696"]}> accessed 30 April 2015.

315 |sayeva Yusupova and Bazayeva v. Ruggiplicationsnos. 57947/0Q 57948/00and57949/0Q Judgment,
European Court of Hnan Rights (24 February 200%itig://hudoc.echr.coe.int/eng?i=00b68379#{"itemid":['00%
68379"]}> accessed 30 April 2015, para. 175.

316 |bid, para. 171.

317 See, Or instance,. ' Y1 2@9A06 YR hiKSNR&Apdication rd52307/89YDedisidrRas ® ihi€¢ S NE&
admissibility, European Court of Human Rights (12 December 2001) <http://hudoc.echr.coe.int/eng?i=001
22099#{"itemid":["00222099"]}> accessed 30 April 2015.

318 Al %Keini v. UK Application N055721/07, Judgment, European Court of Humdights (7 July 2011)
<http://hudoc.echr.coe.int/eng?i=001L05606> accessed 30 June 2015.

319 Al Jedda v. UKApplication No. 27021/08, Judgment, European Court of Human Rights (7 July 2011)
<http://hudoc.echr.coe.int/eng?i=001056 12#{"itemid":['003105612"]}> accessed 30 June 2015.
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obligations. The ECtHR was not convinced and found that the Security Council only authorised but did not
oblige States to detain nor to withhold procedural safeguards. Due to a lack of conflict between the
obligations under the respective Security Council Resolution and the Convention, there was no need to
prioritise Chapter VII obligations.

As inAl-Skeinj the ECtHR did not assess whether any other legal regirapmged (IHL) and whether
there was an alternative legal basis for detentard proceduralules. Like ilAl-Skeinj none of the parties
had requested the Court to do so.

In cases against Russin context of the Chechen conflict, the ECtHR continued applying its previous
approach of not making any referea to IHLIn Finongenov v. Russian Federattbe Court used IHL
language by finding that the use of gas, even dangerous and potentialb/,lelid not amount to an
indiscriminate attackas a high chance of survival remained for the hostdgpending on the efficiency

of the subsequent rescue operatiof?s.

In the case oHassan v. UKhowever, the UK government took a different position, anguthat the
detention of an Iraqi citizen had been lawfdgspite a lack of derogation from Aate 5 of the ECHR. The
ECtHR held that both systems of law, the Convention and IHL, provided safeguards from arbitrary
detention in time of armed conflict anthat the grounds of permitted deprivation of liberty set out in
Article5 should be accommodated, with taking of prisoners of war and the detention of civilians who pose
a risk to security under GC lll and GC IV. The capture and detention of theicigjliastion hadherefore

not been arbitrary??

In general it can be stated that the ECtHR oftewldts regard to the realities of armed conflict in
interpreting and applying the Convention, buisnot beenwilling to engage in a detailed manner with
the ways in which IHL may affect IHRL in conflict situatilowever, it has come to acknowledge the
importance of interpreting the Convention in the light of otlexistingfields of international law.

3. The organs of the Inter -American human rights system

Asopposed to the ECtHR, the organs of the lsienerican Human Rights System directly and explicitly
applied IHL in the context of individual ca8&Chiefamong them is thé\bellacasg RRNB aaAiy 3 | WYO;
& A G dz (0 A Aogle®@f the Kun@nKightBingleY Sy 1a ¢ & RS aR3ng Sdrmisston ield 3 dzf | G
that in order to consider alleged violatisrof the right to life it must

[
R

320 Finogenov and others v. Russéplicationnos.18299/03and 27311/03 Judgment, European Court of Human
Rights (4 June 2012) <http://hudoc.echr.coe.int/eng?i=008231#{"itenid":["'001-108231"]}> accessed 30 April
2015.

821 Hassan v. UKApplication No. 29750/09, Judgment, European Court of Human Rights (16 September 2014)
<http://hudoc.echr.coe.int/eng?i=00146501> accessed 30 April 2015.

22¢KS | 02@S NBTSNBI¢tOthe IitdAmerzanBEomynisibn and thevlmamerican Court of

Human Rights.

323 Juan Carlos Abella v. Argentifiudgement) Case 11.137, Report N° 55/97, Atererican Commission on
Human Rights, OEA/Ser.L/V/11.95 Doc. 7 rev. at 271 (18 November 1997)
<http://www.cidh.oas.org/annualrep/97span/Argentinall.137c.htm> [in Spanish]
<http://www1.umn.edu/humanrts/cases/997/argentina5597a.html> accessed 30 June 2015, para. 158.
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necessarily look to and apply definitional standards and relevant rules of humanitarian law as
sources of authoritative guidae in its resolution of this and other kinds of claims alleging
violations of the American Convention, which precludes the Convention being applied in a
manner that restricts rights protected under other conventidtfs

In Las Palmeras v. Colomhize Commsésion reiterated its approach and declared tt@dlombia had
violated Common Article3 of the Geneva Conventionghe Court, however, stated that neither the
Commission nor the Court had the mandate to make direct pronouecgsnon the violation®f IHL3%

and called for a more caious approach to the concurrergtpplication of IHL and IHRL, since it is the
purpose of the system to apply and reach findings concerning violation of the relevant human rights
instrument and not of IHper se IHL, however, wasonsidered important to interpret the obligations
under the InterAmerian Convention of Human Rig#s.

D. Normative and operational challenges on the interplay between
IHRL and IHL

1. Classification of conflicts and regulation of non -international conflicts
Asopposed to the; in former times dominant and therefore under IHL regathin great detait W Of | a4 & A OF f ¢
types of conflict in which onet&e was at war with another State,on-international armed conflicts
(NIAC) are only regulated in a very rudimentagy. Common Article 3o the four Geneva Conventions
applies to all kind of NIAC and is considered to contain an absolute minimum standard that has to be
observed in internal conflict¥’ Additional Protocol Il (AP 1) contains some more substantive rules, but
depends on the ratification byt&es and, most importantly, on the threshold an armed conflict must
reach for it to apphat all3?8

In recent years, as particular highlighted by #@RC in its study on customary international law, most
rules of international armed conflict have been considered to also apply in NIACs as rules of customary
IHL which has in practice eradicated most of the differences between the two types of conflict.

However, important differences and gaps remain, like the question of how to qualifistate armed
groups and their members. Unlike in IACs, the provisions regulating-entesnational armed conflict do
not confer the legal status of combatartsieanirg persons who may participate in an armed conflict and
can lawfully beaargeted but als benefit fromthe prisoner of war(POW)status if captured; upon the
fighter of nonstate armed groups. However, it is also an established rule of customary interabligov

in both types of conflict, that the targeting of civiliangishibited32°In such conflicts, it is not clear how

324|bid, para. 161.

325 Las Palmeras v. Colomkf&reliminary Objections) Intekmerican Court of Human Rights (4 February 2000)
<http://www.corteidh.or.cr/docs/casos/articulos/seriec_67_ing.pdf> assed 30 June 2015, paras. 31, 32 and 33.

326 |bid.

327 See Jelena Pejic, 'The protective scope of Common Article 3: more than meets the eye', (2011) Vol. 93 no. 881
International Review of the Red Cross <https://www.icrc.org/fre/assets/files/review/20118&Etpejic.pdf>
accessed 20 April 201537

S28Art. 1 AP 1.

329 See JeaiMarie Henckaerts and Louise Doswa&ldck,Customary International Humanitarian Law, Volume 1:
RuleqICRC, Cambridge 2005) Rule8, 3
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to classify members of an armed group and to determivieether they can be targete®° A similar
problem arises around the question ladw to legally detain members of an armed group.

Those difficulties are also connected with the difficulties in the practicdi@gn and interpretation of

the principle of distinction, which, among other, raises the challenge of defining the nofion ¥ RA NB O i
LI NIHAOALN A2y Ay K2alAfAGASAQY 6KAOK RSGSNXAYySa
protected from attacks as provided by Articles 51(3) of the Additional Protocol | and 13(3) of the Additional
Protocol Il. The diffidty involved in distinguishing between combatants and civilians having increased

due to the nature of contemporary conflicts, instigated the ICRC to issue a document providing guidance
F2NI AYGSNIINBGAYT | yR | LILX & A yAS (I KBLRSEYSDIOMmF WRA N
ground has been reached on how to apply in practice other concepts also critical to the conduct of
KalAftAldASazr gA0GK of d2NNBR fAySa o0S&®%¥SSy Wdzy F2 NI dzy

2. Enhancing compliance of IHRL by non-state actors

As it has been noted elsewhere, a relevant issue raised by the convergence between IHRL and IHL
concerns the applicability of international human rights law tostate armed group$3In this respect,
whereas there is consensus on thepépability of IHL to ANSAs, providing that parties to an armed
conflict®®*in terms of sufficient organisation and intensity degree of the fighand despite of the fact

that they cannot accede to international treaties, the binding character of IHRLeom oth in wartime

or peacetime is more controversi&f. Arguments against ANSAs being bound by IHRL are (a) the
traditional tendency for doctrine to consider States as the only subjects to human rights obligations, (b)
the scarce expressl references to ASAs in human rights treaties, and (c) the State reluctémwards

giving certain recognition or legitimacy to ANSAs by imposing IHRL obligations offthem.

On the other hand, those authors who advocate in favour of the IHRL applicability to ANSAs h¢@jl that
equal obligations must be imposed on both sides of the armed conflict by virtue of the equality of
obligation theory®*® (b) the fact that norstate actors enjoy human rights implies that they must fulfil

330 |bid,Rules 3, 4 and 5.

331 Nils Melzer)nterpretative Guidance on the Notion of Direct Participation in Hostilities under Humanitarian Law
(ICRC 2009http://www.icrc.org/eng/resources/documents/publication/p0g®htm>accessed 25 May 2014.

3% K NI A / ' NLISy (G SNE W/ 2f f MelvS Ndork  Tinfres Y11 3 RugustO 230I0NR f Q>
<http://www.nytimes.com/2010/08/12/opinion/12ihtedcarpenter.htmb accessed 18 April 2014.

333 See Stuart Casey Masley (ethe War Report 201(®xford 2013) 404410.

3%¥prosecutor v. Sam Hinga Normdbecision on the Preliminary Motion Based on Lack of Jurisdiction, Special Court

for Sierra Leone (SCSL) (May 2004ips//www.sierralii.org/sl/judgment/specialcourt/2004/18> accessed 25 May

2014, para. 22.

3% N a S Odzii 2 NJ , dutigeeind It natibhalRCkiminal Tribunal for the Former Yugas@E®TY), 15 July

1999 Case t94-1-A <http://www.icty.org/x/cases/tadic/acjug/en/tadaj990715e.pdf accessed 25 May 2014, para.

70.

3L yRSAK { A Genyisimying thé iraatiowall@&w of internal armed conflict, (2011) vol. 22 (1) European
Journal of International Law, 251.

337 Andrew Claphamtiumam Rights Obligations of N@tate Actor{Oxford University Press 2006)-88.

B/ KNRAGALY ¢2YdzAa OKI G2y WNIKBK G 8ILH RO DAt Ayié dz@F S KidzYY2 gSySy
Fleck et al.(ed), Crisis Management and Humanitarian Protection: Festschrift flr Dieter , F{@gkliner
Wissenschaft&/erlag 2004) 57376.
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correlative human rights obligatiori®’ (c) as faas ANSAs effectively control a territory, yreonstitute
the authority responsible for protecting the human rights of those subject to their jurisdiéttafal)
customary norms of IHRL which have the statugi®ftogensinsofar as a persistent and cobat State
practice provides them with perceived legal forceopinio iuris are deemed to be generally binding on
any entity able to comply with them, even natate actors.

In this regard, those arguments have been taken into consideration in the ggaxftthe UN human rights
bodies putting forward the arguments of thie factocontrol over a territory*!in the cases of Afghanistan
and Libya, and the status jpfs cogen®sf certain norms of IHRL, in the case of Syria, to assert the binding
force of at least certain IHRL provisions on AN&#en the Security Countids considered nostate
actors bound by IHRL and IHL several times, yet without clear explaf&tiiie Seurity Council has
implicitly recognised the applicability of IH&d of IClto non-state groups by condemning

the human rights violations and acts of violence committed in northern Mali, in particular by
rebels, terrorist groups and other organized traational crime network, including the
violence perpetrated against women and children, the killings, the hostageg, pillaging,
theft and destruction of religious and cultural sites, as well as the recruitment of child
soldiers, and calls fdhe perperators of these acts to be brought to justi¢é

With again a slightly diffent approach, Philip Alston as Speciapporteur on extrajudicial, summary or
arbitrary executionsstatS R Ay KA a NI H2madi rigisyhorfishakerafe lonytfirde Yevelds
the rights of individals, as obligations assumed byat8s and as legitimate expectatiors the
Ay i SNY LI GA 2 yand condidedideyimbént d@every organ of society trespect and promote
human rghts3* Similar tendencies are at the heamf the discussion around a salled
constitutionalisation of international law.

W5 ASGSNI Ct SO1 = Wl dzYl yA@GIKNKISY I IONR N& Qi M3y WEELdygHRiNE oS v
Peace: Liber AmicorumTonoE{gpringer 2003) 69 and 79.

340Geneva Academy of International Humanitarian Law and Human RRylies of engageent: protecting civilians
through dialogue with nosstate actors (Geneva 2011) http://www.geneva
academy.ch/docs/publications/Policy%20studies/RBMe00f%20Engagement.pdiccessed 25 May 2014, 25.

341 Human Rights CouncReport of the International Commission of Inquiry to investigate all alleged violations of
international human rights law in the Libyan Arab Jamahir{la June 2011) UN Doc. A/HRDAM4,
<http://www2.ohchr.org/english/bodies/hrcouncil/docs/17session/A.HRC.17.44 AU¥.adfessed 25 May 2014,

para. 72.

342 See, for example, 1998 isfghanistan (Resolution 1214, preamble para 12), GuBissau (Resolution 1216,

1998, para b5), Liberia (Resolution 1509, 2003, para 10).

343UN Security Council, Resolution 2056 (2012), UN Doc. S/Res/2056
(2012)<nttp://unowa.unmissions.org/Portals/lUNOWA/Security%20council/Resolution%202056 . pdtessed 26

May 2014, para. 13; UN Security Council, Resolution 2071 (2012), UN Doc. S/ Res/2071 (2012)
<http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2071%282012%26essed 25 May 2014, para.

14; UN Security Council, Resolution 2085 (2012), UN Doc. S/Res/2085 (2012)
<http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/2085%282012%26essed 25 May 2014, para.

6.

344 Philip AlstonReport of the Special Rapporteur on Extrajudiciati@ary or Arbitrary Executions, Addenduam
Mission to Sri Lank@7 March 2006) UN Doc. E/CN:4/2006/53/Add.5, para. 25.
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The referred practice seems to point that an effective convergence between IHL and IHRL in particular
with regard to nonrinternational armed conflictsgan provide a legal Isis to extend the applicability of
IHRLto nonstate actors.

At a legal ad policy levelresponding to abuses by nestate armed groups is increasingly important given
the prevalence of internal armed conflicts. This is compounded by theospilleffeds of the movements
of armed rebel groups and militias. Thes an important need to ensure thiagy players in contemporary
domestic and international securitjo notremain relatively unregulated and unaddressed HRL34®

Notwithstanding the abovethe practice of the United Nations, as wellthat of other irternational and

regional organiations shows that efforts are increasingly being made to hold armed groups accountable

at the international level for the violation of international norr#f§ In particular, the UN Secretary

General in his report on the protection of civilian of @2 @S Y 6 SNJ v n Mo thelimport&nted K A I K
of enhancing compliance with international humanitarian law by -State armed groups and the
corresponding need for humaarian actors to engage with such groups to that end and to gain safe

access to people in need of assistafd®In this reghlRX KS KI & dzNH $oRavoadSY 6 S NJ
promulgating policies that inhibit engagement with such groups that control territory oeszcto the

civilian population in areas controlled by n&tate armed grou$+

Besides this, the engagement with such groups is not, however, limited to UN human rights mechanisms.

The Geneva Acadengy International Humanitarian Law and Human Rigimisducted a study on how to

enhance compliance with international norms by armed 1stgite actors, taking into account the views

both of the actors themselves and the experiences of those engaged in dialogue with them. The report of

0 KS LIRBI fEmgemeHt: Protecting Civilians through Dialogue with Armed-Nant G S , ! OG 2 N&
was published in October 202% The report presented a detailed set of conclusions and
recommendations. They are addressed to a range of concerned actors, particularly humaratadia

mediation practitionersmembers of ANSAs, as well as States, which, under international law, have the
primary responsibility to protect people within their jurisdiction. The overarching conclusion of the report

is the recognition ofin urgent needdr increased huranitarian engagement with ANSZS.

345 bid.

346 Annyssa Bellal and Stuart Casey 4t Sy WOy KFyOAy 3 [ 2YLIX AlFYyOS HaeK Ly dSN
I Ol 20K 03 (1)Goettingen Journal of International Law available &ttg://ssrn.com/abstract=2163115

accessed 30 June 20115,5-197.

347 UN Security CouncilUN SecretanGeneral Report on the protection of civilifd2 Noember 2013)
2013S/2013/689.

348 UN Security CouncilUN SecretarfGeneral Report on the protection of civiligd2 November 2013)
2013S/2013/689.

349 Geneva Academy of International Humanitarian Law and Human Rivsdzt Sa 2 F 9y 3l 3SYSy iy
Civilians through Dialogue with Armed Npril G S I O 2 NRBQ OhOU206SNI- HAMMD
academy.ch/docs/publications/Policy%20studies/Ridé&£ngagemenEN.pdf> accessed 24 March 2015.

350 |bid, 41-42. The report has beeiollowed by a more recent policy brief on armed groups and the protection of
OAGAtAlLYya WwSIFOGA2ya G2 b2NXAaY ! NYSR D N#pdabv.gengvR G KS t N
academy.ch/docs/publications/Policy%20studies/Geneva%20Academy%20Policy%20Briefing%201_Amed%20Grou
ps%20and%20the%20Protection%2@@0Civilians_April%202014.pdiccessed 24 March 2015.
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To date, there isi0 comprehensive legal framework addressing these entities, especially regarding their
human rights obligations and their accountability. However, new initiatives andipeacare tryingo
hold nonstate actors accountable.

3. Applicability of IHRL and IHL to international organisations and peace -
keeping and peace-enforcement operations

Usually, gates provide military personnel to operations under the authority of the UN. The Secretary
GendNJ f Qa . dzf t SGAY 2y 20aSNBIyO0S 2F GKS ! yAGSR bl (A
contains many, but not all rules of IHL and instructs UN forces to comply with them when engaged as
combatants in armed confliét! Similarly, the Conventioon the Safety of the United Nations and
Associated Personnel 1982 stipulates in Aicle 20 that

[N]othing in this Convention shall affect: (a) the applicability of international humanitarian law
and universally recognized standards of human rightoatamed in international instruments

in relation to the protection of United Nations operations and United Nations and associated
personnel or the responsibility of such personnetgspect such law and standarés.

Furthermore, the UN Charter itsecognises the protection and promotion of human rights as afries
fundamental principle$> Thus, military forces acting under the authority of the UN are expected to apply
the highest standard in relation to the protection of civilians and are alsead to investigate and to
ensure accountabilityofr violations of IHL and IHRE.

As for international human rights obligations, the Human Rights Committee stated indb&merment
no. 31 (2004)

States parties are required by article 2, paragrapfof.the International Covenant on

I AGAE YR t2tAGAOFE wAdIKO&AB (2 NBALISOOH FyR G2
also applies to those within the power or effective control of the forces of a State party

acting outside its territory, regardés of the circumstances in which such power or

effective control was obtained, such as forces constituting a national contingent of a State

party assigned to an international peacekeepingeace enforcement operatiof?®

351UN SecretanGeneral (UNSG$ecretaryGeneral's Bulletin: Observance by United Nations Forces of International
Humanitarian Law(6 August 19993 T/SGB/1999/13http://www.refworld.org/docid/451bb5724.html>accessed

10 July 2015.
352 Convention on the Safety of the United Nations and Associated Personnel, New York, 9 Decemlzidif6d,
by UNGA Resolution 49/59 UNTS 2051(363)

<https://treaties.un.org/doc/Publicabn/UNTS/Volume%202051/v2051.pdf> accessed 20 April 2015.

353bid, Art. 20.

354United Nations Charter (1945) 1 UNTS Xitips://treaties.un.org/doc/publication/ctc/uncharter.pdf accessed

10 April 2015, preamble and Art. 1(3).

3L 8SS 51 LIKYF {KNI3IFZ WeKS AyidSNLIX & 06SGoSSy | dzYly wA3IKG
in Erika de Wet and Jan Kleffn@gnvergence and conflicts of Human Rights and International kitamian Law in

Military OperationgPretoria University Law Press 2014) 2Pb.

356 Article 10,UN Human Rights Committee, General Comment 31 (2004) Nature of the Legal Obligation on States
Parties to the Covenant).N. Doc. CCPR/C/21/Rev.1/Add.1.
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Usuallythe forcesbenefits from inmunities in the territory where they are deployed. The UN conducts
internal investigations of reported violatios ¢ K S A y R A @teshhave jridditioR ahdrBust fake
steps to prevent violations and to ensure accountability of their own nationals.

As for International Organisations participating in an armed conflict, no clear practice as regards IHRL and
IHL obligations exist. Since they themselves are not partiesetadlevant treaties, but their Member
States and tates contributing troops t@eace operations arexperts argudhat, by rules of customary
international law, the respective norms aasequallybinding on them as thegire on $ates 3%’

Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims vidktisas
of International Human Rights Law and Serious Violations of International Humamitaaiv state that
0 KS @ hkghts undeaifernational human rights law and international humanitariam itaclude an
obligation of the f&te to prevent violdons from occurring and, in casehere they do occur, to
investigate then?®® Further, the BasiPrinciples and Guidelines afNY (G KS { GF G5SQa Rdzie

a) take appropriate legislative and administrative and other appropriateasoees to prevent
violations;b) investigate violations effectively, promptly, thoroughly and impatrtially, and, where
appropriate, take actions against those allegedly responsible on accordance witistio and
international law; cprovide those who claim to be victims of a humarntggor humanitarian law
violation with equal and effective access to justice, irrespective of who may ultimately be the
bearer of responsility for the violation; and dprovide effective remedies toiatims, including
reparation°

4, Terrorism and the resp onse to it

IHRL and IHre often confronted with the twofold challenge of terrorismhich also affects other legar

regimes such as refugee léw hy GKS 2yS KIFIYyR WIiISNNRNRAY yS3liSa

that underlie international humanitaéan law, human rights law, and refugee &# On the other hand
WogBKAES GSNNBNRAG FOGA YIF& RIYLF IS -terodsht rgspoNsesd K G &
YIe KIFEI@S I RSANIYRAYy3A STFSOG:T (GK2dzAK a2YSGAYSa f

357 See ttps://www.icrc.org/eng/assetsf/files/other/sanrem®008_peace ops.pdfaccessed 25 July 2015,-90

107.

358 Basic Principles and Guidelines on the Right to Remedy and Repaia Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, adopted and proclaimed
by General Assembly resolution 60/147 of 16 December 2005,
<http://www.ohchr.org/EN/Professionalinterest/Pages/RemedyAndReparation agmeessed 25 April 2015.

359 bid. section Il. 3, %.

30Emanueld KA N} DAff I NRX W¢KS / 2YLX SY SnatiohaNBimanitaiiadad®B angd ¥ | dzY |

w S F dz3 S S TefrdrigimandAlinfernational Law: Challenges and Respéhketing of independent experts on
Terrorism and International Law: Challenges and Responses. Complementary Nature of Human Rights Law,
International Huimanitarian Law and Refugee Law and Seminar on International Humanitarian Law and Terrorism,
San Remo, May, June, September 2002tp/www.iihl.org/iihl/Album/terrorism-law.pdf> accessed 3
September 2015, 50.

BISEAYIFK t21SYLYSNE WE¢SNNBNRAY |y R Tdrrdayih ghd wtdrkodad Daw: G K S
Challenges and Respongb®leeting of independent experts on Terrorism and International Law: Challenges and
Responses. Complememy Nature of Human Rights Law, International Humanitarian Law and Refugee Law and
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States have the dutyotprotect their citizens against terrorism and while achieving this purpose, States

must act with due diligence to ensure that counterrorism is not used to justify breaches of human

rights and recognised humanitarian standards. The applicable legaéfvark will define the scope of
counterterrorism action and provide the appropriate safeguards. In this sense, the characterisation of

the counteril SNNB NRA &Y OF YLI A3y & SAGKSNI Wgl N 2N WEl ¢
applies and if dergation of certain rights is in plaéé’ The events of September 11, 2001 in the United

States have affected perceptions of what constitutes war in the legal sense. The widely used term of

w3t 20t 1N 2y GSNNRPND G(KI i SNBSS ssessed in th&light of T G S NI
IHL to ascertain whether violence effectively reaches the threshold of armed conflict. The ICRC is
supportive of a casby-case approach to the legal qualification of the situations of violence in the so
OF f f SR NNMEMMRRY (S

¢CKSNBF2NS Al Aa SaaSydaalft G2 aasSaa oKSGKSNI GKS
define the applicable legal framework. It has to be taken into consideration that IHL rules on the use of

force and detention for securityreagoa | NB f Sda NBAGNROGA GBS GKIYy GKS N
Despite its more lenient character, IHL expressly prohibits terrorist acts without providing an explicit
RSTAYAGA 2 y®wHile tdhidrSiNN RGnSed Bsd crime howevsyally terrorist acts do not

amount to a breach of human rightas they are not committed by a&fe.

Its less restrictive nature has led many States to justify arbitrary deprivations of liberty under IHL;
detentions that otherwise would be in breach lofiman rights norms. This is precisely the case of the
P'YAGSR {GlrdGSa Fa AG wedzauAFTASa GKS AYRSGSNXYAYILGS
denial of their right to challenge the legality of the deprivation of liberty by classifying thélenamy

02 Yo I (% yhé 20981N Report on Guantanamo Detainees explains the relationship between IHL

and IHRL on the detention of individuals in the following terms:

Wye LISNE2Y KFEZgAy3 O2YYAGGSR | oSttA3aISNByd O
conflict and having fallen into the hands of one of the parties to the conflict (in this case, the

United States) can be held for the duration of hostilities, as long as the detention serves the

purpose of preventing combatants from continuing to take upsiagainst the United States.

Indeed, this principle encapsulates a fundamental difference between the laws of war and

Seminar on International Humanitarian Law and Terrorism, San Remo, May, June, September 2002)
<http://www.iihl.org/iihl/Album/terrorism -law.pdf> accessed 15 September 2015, 23.

362bid, 24-25.

3L/ w/ T WLYOGSNYFGA2YyFE KdzYFryAGFENREFY fF¢ FyR GKS OKFffSy
by the International Committee of the Red Cross the 30th International Conference of the Red Cross and Red
Crescent, Geneva, Switzerland,c@6n b 2 S Y 06 SNJ H n n Tir@ernatienal Review of the Reg¢ Crgss
<https://www.icrc.org/eng/assets/files/other/irre867-ihl-challenges.pdf>, accessed $8ptember 2015, 726.

¥4I NIHAOES pmMouny 2F 't L YR !' NOUAOES mMoow0 2F 't LL LINEK
G2 AaLINBFR GSNNERNI FY2y3d (GKS OAQGAf ALY LRLMzZ I GA2y2d ¢KSas$s
adlraAay3a GKFEG woOB2ff SOGAGS LISYyFrftadASa yR tA1SoAES |t
365 UN Commission on Human RightSjtuation of Detainees at Guantdnamo B#&g7 February 2006)
E/CN.4/2006/120, kttp://daccessdds
ny.un.org/doc/UNDOC/GEN/G06/112/76/PDF/G0611276.pdf?OpenEleng&hpara. 20.
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human rights law with regard to deprivation of liberty. In the context of armed conflicts

covered by international humanitarian law, shiule constitutes thdex specialigustifying

deprivation of liberty which would otherwise, under human rights law as enshrined by Article

d 2F L/ /twX O2yadAaiddzisS | g2t G§A2y 2F GKS NRIKC

Pursuant to the ICRC approach, the Repoyf &f dzZRSR (K4 GKS ! { ffS3ISR w3
did not constitute an armed conflict for the purposes of the applicability of international humanitarian

law 3% Resulting from recent®F 6 Sa Q LIN» OGAOST DAf f I NR auBmaloNea (KL
FLILJX AOFGA2Y YR NBfSGOFyOS 2F GKS g Aa@HAK Y2 NB
further identifies another potential challenge to IHL posed by terrorism: the differences between IHL and
terrorism conventions imply a risk that an individual could be held accountable for acts committed in
armed conflict that did not violate IK°

With regards to refugees, UNHCR has expressed concern for the recent emurdegsm policies
adversely affecting asylum seekers, as they have to comply with more restrictive legislative or
administrative measures and refugee standards of protectiay be eroded. For instance there is an
increasing trend to adopt and enforce legislation which leads to denial of access to refugee status
determination, or even rejection at the border of certain groups or individuals, based on their religious
and/or ethnic identity, national origin or political affiliation, assuming their involvement in terroffém.

Lastly,it is worth making reference to the role of EU CSDP Missions in the fight against terrorism and the
challenges derivinfyom the interplay of thdegd branches. As already stated, IHL applies to situations of
armed conflict and occupation; thus, it also applies to peemeping operations when they amount to

366 |bid, 9, para. 19.

%Y S S L/ w/ WY¢ KS NEf SOl yOS 2F L1 Ay ryik811) O2y G SE
<https://www.icrc.org/eng/resources/documents/misc/terrorisil-H M T np PKGYHBWLY G SNY I GA2Yy | ¢
(the law of armed conflict) recognizes two categories of armed conflict: international andntemational.

International armed conflicnvolves the use of armed force by one State against another-ihtemational armed

conflict involves hostilities between government armed forces and organised armed groups or between such groups

within a state. When and where the " global war on tertonanifests itself in either of these forms of armed conflict,
AYOSNY I GAZ2YyFE KdzYFyAGENREFY ¢ FLIWIX ASAaT Fa R2 | aLlSoGa
%8Emanueld KA NI DAff I NRE WE¢KS /2YLX SYSy Gl NEB abithriardebdsan® F | dzY |
w S T dz3 S S TefrdrigimandAintfernational Law: Challenges and Resp@hketing of independent experts on

Terrorism and International Law: Challenges and Responses. Complementary Nature of Human Rights Law,
International Humanitariandw and Refugee Law and Seminar on International Humanitarian Law and Terrorism,

San Remo, May, June, September 2002xtpsd/www.iihl.org/iihl/Album/terrorism-law.pdf> accessed 15

September 215, 50.

369 bid, 53-54.

01 pl / wE WEeKS 9@Syida 2F {SLWIGSYOSN mmY t 2TerdoksinfaBd wS LIS NX
International Law: Challenges and Respofigkeeting of independent experts on Terrorism and International Law:
Challenges and Regpses. Complementary Nature of Human Rights Law, International Humanitarian Law and
Refugee Law and Seminar on International Humanitarian Law and Terrorism, San Remo, May, June, September 2002)
<http://www.iihl.org/iihl/Album/terrorism -law.pdf> accessed 16 September 2015;15%
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engagement in an armed conflidt. dzZNE dz yi G2 GKS 9! Qa O2YYAawSyd G2
external relations, IHL will fully apply to ##d forces if they engage in an armed conftict.

Article 43 TEU empowers the EU to combat terrorism through the CFSP, and even more so, CSDP. Some
CSDP missions have included a reference to the combitsaderrorism in their mandate¥? However,

it is unlikely that the EU will face the question of whether IHL applies to its coterterism actions
GAGKAY [/ {5t YAadaairzya lyR 2LISNIdAz2ya FT2NJ G2 NBI &2
thus far not materialised in terms of direct handling of terrorism by the EU through the CSDP actions
enounced in the first part of Article 43(1) TEU, but has taken the more modest form of support for third

LJ- NJI¥ASeco@lp, as a matter of policy, EUitaiy operations rely on human rights for significant

guidance as reflected in EU operational planning and ROE. The basic legal instruments governing each EU
mission and operation explicitly require respect for human rights in the implementation of the
mandate 374

M §S CNBRSNA] blFSNIXZ WhoaSNBIFIyOS 2F AYUGSNYylFGAz2y It KdzYl
LYyA2YQ OHAMOD dbp Oy OMKY H 0 Ly G SNJd G A ergsk f wS
<https://www.icrc.org/eng/assets/files/review/2013/irr91-892-naert.pdf> accessed 16 September 2015, 637

643.

29t /1t {FKSf bAASNI SadlFoftAaKSR Ay wamu Wi2 &adzlJL}R2 NI (K
terrorismandorgadi SR ONA YS QX / 2dzyOAf 2F (GKS 9dzNRBLISIY ! yAzys [ 2
the European Union CSDP mission in Niger (EUCAP Sahel Niger) (2012) OJ L H&ur <
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2012:187:0048:0051:EMRBIE 1 EUTM Mali is a military

2LISNI A2y SadGloftA&aKSR Ay CSONHzr NB HAawmo Wi 2 Maliie A RS A
I NYSR C2NDS&awX8 Ay 2NRSNI G2 O2y(iNARodziS G2 GKS NBadz2NFiG.
conduct military operations aiming at restoring Malian territorial integrity and reducing the threat posed by terrorist

3 NP dzLJadl of the Ewtepean Union, Council Decision 2013/87/CFSP of 18 February 2013 on the launch of a
European Union military mission to contribute to the training of the Malian Armed Forces (EUTM Mali) (2013) OJ L
46/27<ttp://eur -lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2013:046:0027:0027:EMROF

B KNRAAG2LIKS 1T AffA2YyY WCAIKGAYT ¢SNNBNRAY é@N&wAaH (KS 9|
Sara Poli (eds.l;U Management of Global Emergencies: Legal Framework for Combating Threats and Crises (Studies

in EU External Relation@lartinus Nijhoff 2014) 79.

SMCNBRSNRAR] blFSNILISX WhoadSNBIyOS 27 nieytheSchidfanidoRthe [EdropdadzY | y A { |
FYA2YQ OHNAMOU dlpternatianal ¢ mReyieyH 0 of the Red Cross (2013)
<https://www.icrc.org/eng/assets/files/review/2013/irr891-892-naert.pdf >, accessed 16 September 2015, 640.

Some examples of explicit mention are @oil of the European Union, Council Joint Action 2008/851/CFSP of 10
November 2008 on a European Union military operation to contribute to the deterrence, prevention and repression

of acts of piracy and armed robbery off the Somali coast (2008) OJL3013%<eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2008:301:0033:0037:EMiR.OR(2); Council of the European

Union, Council Joint Action 200&@4/CFSP of 4 February 2008 on the European Union Rule of Law Mission in Kosovo,
EULEX KOSOV02014/349/CFSP of 12 June 2014 amending Joint Action 2008/124/CFSP on the European Union Rule
of Law Mission in Kosovo, EULEX KOSOVO (2008) OJ L 42492/eur-lex.europa.eu/legal
content/EN/TXT/PDF/?uri=CELEX:32008E0124&0id=1438336454511&froArES(i).

S
d:
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5. Meaning and scope of protection status categories and vulnerable
groups categories

i A 2 4 A x

¢KS YSIYyAy3a 2F WLINRGISOGSR aidliddaqQ Aa ftFNBStfe (G(KS
interpreted in practice. Under IHthe distinction between iwilians and combatants is fundamental.
However, this principle is inevitably confronted with the difficulty of applying it on the ground.

LY FTRRAGAZ2Y (2 GKS 3ISYySNIf LINRGSOGA2Y & WOADALAI
children. As the International Committee of ted Cross (ICRC) has obseriiddaffords womenthe

same protection as megas combatants, civilians, or persdmsrs de combatAll the fundamental rules

of IHL therefore apply equally to men and women without discrimination. However, recognising that they

have specific needs and vulnerabilities, ¢ifhnts women and children a number ofdiiional protections

and rights*”> Women should be protected against all forms of sexual violence, and should be
separated from men when they are held in detention. Children should also be detained
separately from adiis (unless the adults are their parents). While the prohibition of sexual
violence applies equally to men and women (and to boys and girls), in practice women and girls

are far more likely to be victims of sexual violence during armed confBatih IHLand IHRL

prohibit the recruitment and other association of arién with armed forces or armed groups.

Box Il -1: The special protection of women and prohibition of sexual violence: key sources
of norms

A The four Geneva Conventions (1949): Common Article 3

A Additional Protocol Il to the Geneva Conventions (1977): Article 4(2)(e)
A Statute of the International Criminal Court (1998)

- Article 7(1)(g), rape as a crime against humanity

- Article 8(2)(b)(xxii) and J@i), rape is a war crime in international and rAaternational armed
conflict.

A Customary IHL (ICRC Study of Rules)
- Rule 93. Rape and other forms of sexual violence are prohibited.

- Rule 134. The specific protection, health and assistance needs raemwaffected by armec
conflict must be respected.

A tNRr(G202t (G2 GKS !''FNRAOIFIY / KINIHSNI 2y | dzYl
Articles 3 and 4.

A United Nations Security Council Resolution 1325 (2000).

A Deed of Commitment under Geneva IGat the Prohibition of Sexual Violence in Situations
Armed Conflict and towards the Elimination of Gender Discrimination (forstee actors

only).

375 CharlotteLindseyWomen facing war. ICR&tudy on the impact of armed conflict on won{EDRC, October 2001)
<http://lwww.icrc.org/eng/assets/files/other/icrc_002_0798 women_facing_war.pdf> accessed 30 April 2015, 5.
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Box Il -2: The special protection of children in armed conflict: key sources of norms

A The four Geneva Conventions (1949): Common Article 3.

Additional Protocol | to the Geneva Conventions (1977): Article 77(1) and (2).
Additional Protocol Il to the Geneva Conventions (1977): Article 4(3).
Convention on the Bhts of the Child (CRC) 1989: Articles 37, 38 and 39.

Optional Protocol to the Convention on the Rights of the Child on the involvement of ch
in armed conflict (2002).

A
A
A
A

>

ILO Convention 182 (1999) Concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour.
A Customary IHL (ICRC Study).

- Rule 135. Children affected by armed conflict are entitled to special respect and proteg
A 1990 African Charter on the Rights and Welfare of the Child: Article 27.
A UnitedNations Security Council Resolution 1612 (2000).

A Deed of Commitment under Geneva Call for the Protection of Children from the Effe
Armed Conflict (for noistate actors only).

A The Paris Principles and Guidelines on Children Associated with Armes &ofcened Group
(2007)

Both legal areas, IHL and IHRtlude provisions for the protection of women, children and other
vulnerable groups in situations of conflict, such as the elderly, disabled and the displaced p&rswts.
conflicts heighten thesulnerability of all civilians but IHL enhances protection of vulnerable groups not
only in generaterms butalsounder specific circumstances where they are more adversely affected.

In line with the 2011 Fowyear Action Plan for the Implementation bfternational Humanitarian Law
(IHL) adopted by the 31st International Conference of the Red Cross and Red Crescent, the colloquium
dealing with the issue of vudmabilities in armed conflictgdentified some of the most challenging
situations in armed aaflicts 3¢ The conference adopted a transversal approach to address vulnerabilities
in the context of some key IHL scenarios rather than focusing the debate on specific vulnerableégroups.
Those situations which pose major challenges to the protection of vulnerable groups are identified as
detention, the conduct of hostilities, sexual violence or the unlawful recruitment and use of children in
hostilities. These situations are all distirghed for being heavily affected by the interaction between IHL
and IHRL. The following section will focus on the protection of vulnerable groupsviaetther the
relationship betwee both legal bodies affects them somehpwith some reference tocertain
implications for international operations.

37%See ICRC, ' xdzZf YSNIOATAGASA AY I N SR O2y Tt A00GaQ
<https://www.icrc.org/eng/resources/documents/statement/2013/108-protected-person
bruges.htm#Vulnerabilities%20in%20detention> accessed 30 April 2015.

377 1bid.
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a) Vulnerabilities in detention
YwS3IFNRfSaa 2F GKS RdzNI GA2y 2F 2NI NBlFazya F2NJ RS
they depend entirely on the detaining authority for the satisfaction of theatenial and noAmaterial
y' S S Bancaddition to the general protection applicable all persons dtained inarmed conflics,
further provisions areneeded to address the specifieeds of some categories of persofie law
applicable to norinternationd armed conflictss particularly deficient in this regard and needs to be
complemented’®
In comparison to international armed conflicts, the treaty provisions applicable to detention in non
international armed conflicts are rather limited aridsufficient. All four Geneva Conventions are
applicable to IAC while only common Article 3 andIA® NIACs. As it will be further discus$EiiRL can
play an important role in filing the gaps IHL- Yy R a4 NBYy 3G KSyYyAy3 blL! /v@da RSGSY
regard toproviding further protection to vulnerable groups.

Scholarly debate on this matter hatentified four key areas in which IHL applicable to detention in NIACs
falls short. These areas are the conditions for detention, the protection foea@ally vulnerable groups

of detainees, the grounds and procedures for internment and the transfers of detainees from one
authority to another®

GCommon Article 3 provides minimum standarfis the principle of human treatment of detainees and

the generaprohibitions of torture and ittreatment. AP Il adds nuances to the applicable legal framework
however AR does not apply to all kind of NIACs. There are no international humanitarian law treaty
provisions on procedural safeguards for internment in@G8AIn order to overcome the absence of rules,

the ICRC recommends the application of the fourth Geneva Convention by analogy, enabling states to
detain those who pose threat to their security. However this solution leaves many questions unanswered
in paticular on procedural safeguard®.Another issue of concern is the lack of regulation of the transfer

of detainees in NIACs. While the Third amdiffh Geneva Conventions impose obligations to ensure the
adequate treatment of detainees after being transft in IACs, there are no such legal guarantees to
NIACS®2

When looking at the protection of especially vulnerable groups of detainees, it is commonly agreed that
women, children, the elderly and the disabled are among the most vulnetdblgever the proéction of
vulnerable groups in NIACs could be reinforced by focusing on the needs of more restricted groups such

L/ w/ X W{ONBYyIGKSYyAy3d €SIt LINRPGSOGAZ2Y Hed Qbs@andRellYa 27T
Crescent, 28 Novembdr December 2011 (Geneva, October 2011) 31IC/11/5.1.
<https://www.icrc.org/eng/assets/files/reecrosscrescentmovement/31stinternationatconference/3tint-
conferencestrengtheninglegatprotection-11-5-1-1-en.pdf> &cessed 30 April 2015, 8.

39 1bid.
¥/ 2f{¢fS3S 2F 9dzNRPLISE L/ w/ X WtdzZ ySNIFOoAfAGASE Ay-18! N¥SR /
October 2013 (Bruges, October 2013)

<https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44lf» accessed 30 June 2015, 19.
3811bid, 21.
3821bid, 22-23.
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as religious or ethnic minorities, foreign nationals and detainees with contagious diseases or terminal
illnesses’®?

In the light of the existig loopholes in the legal framework applicable to NIACs, it has been suggested that
the application of IHRL in situations of armed conflict may contribute to enforce the existing IHL, clarify
the scope of some IHL provisions and fill in some §4ptowever there are a couple of contested issues
which need to be addressed, namely the interaction between IHL and IHRL and the extraterritorial
application of IHR#®

In addition to its complementarity with IHL, IHRL provides important additional protection thrthey

highly developed mechanisms for its enforcement. There are several human rights monitoring
mechanisms which can potentially define the role of IHRL in detentions in armed conflicts. Among the
non-treaty human rights mechanisniig existencethere arethe United Nations (UN) Working Group on
Arbitrary Detention, the UN Special Rapporteur on torture and other cruel, inhuman or degrading
treatment, the Special Procedures of the Human Rights Council and, with a more limited mandate, the
Commissions ofnquiry. Treaty bodies monitor t&e compliance and issue general comments

particular issues or articles. However the findings, analysis and recommendations of those bodies tend to
be too general and noehinding3# Hence, it can be concluded that the worktlbese human rights bodies

serves to reinforce IHL but they do ramtdanything substantial to 7 The individual petitions to human

rights based bodies and the jurisprudence from international courts provide a more detailed analysis.
However, allegedlynost of the court judgements dealing with the interaction between IHL and IHRL and
GKS SEGNI GSNNRAG2NRIE | Lshdeific, 36 that # i diffictlt td_derwvé genelalNE W&
principles from them that can easily be applied to differentifatzl f O2 y &¥®& farftHe imbse y &4 Q ®
relevant cases dealing with detention which might haaléef within the scope of IHL did not influence

the IHL frameworkas its appliability was not invoked by thet&@e concerned®®

Human rights bodies could make a valuable contribution if an evolutionary interpretation were followed
to ensure the effective protection of civilians and vulnerable groups in times or conflict, and particularly

3831hbid, 20.

384 1bid, 27.

385 | bid, 25.

386 |bid.

387 bid.

BIpid,hc T al NISY %ol ySyodzNHEZ WLYUGSNYFGA2y Lt KdzYFyAdGE NRIFY
2LISNI GA2YyaQ Ay O9NRI] I orReégenteSaind conflils ofWHuyhan YRigl8st ahg BitbkBatioral
Humanitarian Law in Military Operatign(PretoridJniversity Law Press 2014) 161

B/ w/ X WxdzA YSNIFoAfAGASA Ay | NYSR / 2 yA8Octoner2913 Boige§ OG SR L
October 2013) available at <https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf>

accesed 30 June 2015, 26. See for instadadoud v. The Netherland8pplication no. 47708/08, Judgment,

European Court of Human Rights (20 November 2014http#/hudoc.echr.coe.int/eng?i=001

14836 7#{%22itemid%22:[%220048367%22}k accessed 30 June 201assan v. UKApplication No. 29750/09,

Judgment, European Court of Human Rights (16 September 2014) <http://hudoc.echr.coe.int/engi46601>

accessed 30 Ajpr2015.
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in NIACs. It will theefore be necessary talentify which human rights rules have to be interpreted in the
light of the law of armed conflict§?

The existence of differing views on the applicability of IHRL to armed conflicts is particularly evidenced in
the context of internatimal military operaions. Often &tes are more inclined to deny or restrict the
applicability of IHRL to armed conflicts while international organisations and international courts are more
supportive of the joint application of both legal bodi@&This picture, albeitinrefined and somewhat
simplistic, outlires the differing views betweerteéies and international bodies.

¢tKS W/ 2LISYyKFE3ISy tNRrOSaa 2y (GKS 1 IyRftAy3a 2F 5S8S0F Ay
international military operations in the context of BMIAC and peace operatiof€ which do not

necessarily amount to armed conflicts. These Guidelines reinforced the principle of humane treatment of

those detained with respect to both IHRL and IHL with the support of most states. The Guidelines grant
specialconsideration to the treatment ofvomen, children, the agednd those with disabilitie®® This is

an importantsoft lawinstrument where the practice of relevant States is expressed.

The adoption of this document demonstrates that most States recognigdifkL plays a role in dealing
with detainees, but eventually they choose an IHL perspective of the applicable fi8imshe practice

of international military operations, the only way to unify the criteria and to ensure the coexistence of IHL
and IHRL ias a matter of policy®®

b) Vulnerabilities in the conduct of hostilities
The sick, wounded and shipwrecked are entitled to protection and care both in international armed
conflicts (IAC) and in neinternational armed conflicts (NIAC). The protection of this category of civilians
in armed conflicts is not without its challengés view of the current proliferation of NIACs there are an

390 | pid.

31 NHzOS WhaaisSQ haglfRY WLYGSNILIFe a NBIFNRa RSHEAYy3 6
Wet and Jan Kleffner, Convergence and conflicts of Human Rights and International Humanitarian Law in Military
Operations (Pretoria Univsity Law Press 2014) 87.

392 The Copenhagen Process was launched by the Danish Government in 2007 to address practical and legal
challenges to States and organisations involved in international military operations, in particular related to
detention. The Cognhagen Process was conceived as a response to a growing international recognition that there

was a need to find a multilateral and durable solution to the legal questions related to the handling of detainees in
international military operations. See ah#p://um.dk/en/foreign-policy/copenhagerprocesson-the-handlingof-
detaineesin-internationatmilitary-operations/ accessd 15 September 2015.

393 Danish Government, The Copenhagen Process on the Handling of Detainees in International Military Operations:
Principles and Guidelines, <http://lum.dk/en/~/media/UM/Englisitte/Documents/Politicsand-
diplomacy/Copenhangen%20Proce28Rrinciples%20and%20Guidelines.pdf> accessed 30 June 2015, 6 and 15,

para. 2.4 and 9.6.

394 NMzOS WhaaisSQ haglfRYI WLYGSNLIELFE a NBIFINRaE RSHEAYy3I ¢
Wet and Jan Kleffner, Convergence and conftiétsluman Rights and International Humanitarian Law in Military
Operations (Pretoria University Law Press 2014) 87.

3% bid. 97.
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increasing number of armed groups which control part of the territbot they do not have the capacity
not the means to provide the necessary and effective relief to the wounded, sick andsbiaa3°

Medical and religious personnel are also granted special protedtioviiolence against healthcare

G2N] SNE Aa WwW2yS 2F GKS Yz2aid ONHzONIHowewrStisho@dhs NI 2 2 | S
noted that this protection is not unlimitedMedical personnel may lose the protection against attack if

they take part in hostilities, outside their humanitarian function and excluding acts edeighce3*

C) Sexual violence
The absolute prohibition of sexual violence has been progressively incorganatidL and IHRL. Rape and
other forms of sexual violence committed in the context of an armed conflict constitute violations under
IHL. Rape and other forms of sexual violence are prohibited under treaty law and customary law applicable
in both internatbnal and norinternational armed conflict®®.UnderlHRL, some forms of sexual violence,
such as rape, forced sterilisation or the trafficking in human being® leen incorporated in the notion
of ill-treatment. Furthermore human rights monitoring bdies have recognisg certain forms of sexual
violence as slavery, i.e. sexual slav8hA number of specific human rights instruments that prohibit all
forms ofsexual violence and demanding® action haebeen adopted in this regartf?IHL and ICL have
recagnised that sexual violenoshen used systematically amount & method of warfare, aimeeht
destroying social fabrit®® Catain people may be more vulnerabl® sexual violence than others,
includinginternally displacedywomen, childrendetainees, those ssociated withbelligerent parties or
those belonging to a specific ethnic group.

The difficult humanitarian situation facdry women and girl victims of rape has led some to advocate for
the recognition ofti KS  WNX 3 K (undérzithér dH2 NdihaAngayights law!** According to this

36/ w/ ¥ WxdzZ YSNIFroAfAGASA Ay ! NYSR / 2 yA8Octoner2913 Boige§ OG SR L
October 2013) available at <https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf>

accessed 30 June 2015, 49.

397 Art. 24 @& | Article 24; Art. 8 (c) and 15 AP |.

g | w/ X vl Skt Gk I I NB Ay 5Fy3aSNI / lweHd/isafehyamingheakhi  LIY k K &
care/index.jsp?cpn=hcid>

39 Art. 22 GC I; Art. 13 AP I; Art. 11 APIL.

40 Art. 75(2) AP [; Art. 4(2) APII.

401 UN Economic and Social Committee, Report of the Special Rapporteur on contemporary forms of slavery:
systematic rape, sexual slavery and slaMiwy practices during armed conflict, Jay J. McDougall, UN doc.
E/CN.4/Sub.2/1998/13, http://daccessdds
ny.un.org/doc/UNDOC/GEN/G98/128/81/PDF/G9812881.pdf?OpenElement

402There are mention to sexual violence in the Convention on the Elimination of All FormsrofhiDeston against

Women (1979); InteAmerican Convention on the Prevention, Punishment and Eradication of Violence Against
Women (1994), the Protocol to the African Charter on Human and Peoples' Rights on the Rights of Women in Africa
(2003).

O/ w/tsy SNIdD AE AGASAE Ay ! NYSR /2y Tt A O a8 OctoBet D13({B8uges,L & & dzS &
October 2013) available at <https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf>
accessed 30 June 2015,68. See Prosecutor JeanPaul Akayesu (Judgment) ICTR Case964R (2 September

1998) <http://www.unictr.org/sites/unictr.org/files/caselocuments/ictr96-4/trial-judgements/en/980902.pdf>.

040 SS DEZ2NARALF DF3IFA2f AT WLA GKSNBE | onglkghdoiias dirésultrobrapeRli A 2 v b

! KdzYFt yAGlF NRFy £t Salf AaadzsSQ omniK . Ndz3Sa Ozt
<https://www.icrc.org/eng/assets/files/2013/abortiosexualviolencebruges10-20132.pdf> accessed 30 June
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FaadzYLIWGA2Y Ay adzZlR2 NI 2F GKS SénialofcaboktianinyaSiyodtion2 ¥ | Y
that is life threatening or causingnbearable suffering to a victim of armeconflict may contravene
Common Article3 ¢ KS NBO23yAlAz2y 2F | WNARIKIG 2F Fo2NIA2yQ

provide health care and the assistanmegjuired by their conditionand therefore to provide guarantees
for safe abortiorf® For instancérticle 16D/ L+ aLISOAFASA GKIF G WGKS g2dzy RS
mothers, shall be the object of particular protection and resgi8t

IHL treatiesdo not gerS NI f f @ LINBPBARS F2NJ 'y SELX AOAG WNRIAKG
Protocol to he African Charter on Human ahdS 2 L S& Q wA 3 K Wame iy Africakwhichwid I K i a
Article 14explicitly provides for a duty for States take all appropriate measures tuthorise medical

abortions in some specific cazewhite the continued prgnancy edangers the mental and physical

health of the mother or the life of the mother or the foet§’ There is no consensus on whether denying

abortion to arape victim when there is medicaked doesalsoamountto a form ofcruel, inhuman or
degradingreatment*®TK SNBE A& O0AYRAYy3 OF&asS 1 g I yidcatyfthatto A Y RA y
the denialof access to abortion for women impregnated by rape may amount to inhuman or degrading
treatment.4%®

With regards to international missions angerations, he adoption of Security Council Resolution 1325
in 2000marked a milestone in placing the issue of confledated sexual wlence on the United Nieons
peace and security agenda which will be subsequently recifl@theprotection from sexubviolencehas
also been an object of concernittv regard to peacekeeping operations in particulas, reflected in a

2015. See The NGO Global Justice CentteWw/ 0 A Y G SNIINBGa LI [ Fad LINPBGARAY3I I
FR@20F 08 OFYLI A3IYy 2y GKAA A&daddzsSe Di2oFlft WdzaGdAOS / SyidSN
INY¥SR /2y FEAOQGY {GFGSaQ Lidéckiminat@ns medical dard luiddar 2the aGenéva  LINE .
| 2y @SylAizyaq 0 WI vy dzI NB
<http://globaljusticecenter.net/index.php?option=com_mtree&task=att download&lild=2&cf id=34.

405Art, 12 and 15 GC I; Art. 12 and 18 GC II; Art. 16 GC IV.

W NI y 't L RSTFAYySa Wg2dzyRSR YR aA01Q & WLISNBR2YAaA>S o
or other physical or mental disorder or disability, are in need of medical assistance or care and who refrain from any

act of hostility. TheS G SN¥xa Ffa2 O2@SNJ YIGSNyAGe OFasSaz wXe LISNAE2
FaaAradlyO0S 2N OFNBX adzOK +Fa wX8 SELSOGFYyd Y2ZUKSNBEQO®

W NI mn tNRG202t (2 GKS ! FNAOFY [/ KFENISNI 2y 1dzYty | yR
8SeeA Y USNI FEAF b2NBSIALY | A3SyOe FT2NI 5S0St2LISyid [/ 22 LISNT
I SFfGdK {SOG2NXR OHAMMU hhigs:mwe.icrd.otpfehdlasséts/filesi20IS/abbrtidreenum
violencebruges10-20132.pdf>12.

409 Seeinter aliaP. and S. v. Polandpplication no. 57375/08, Judgement, European Court of Human Rights (30
October 2012) < http://hudoc.echr.coe.int/eng®i61-114098#{"itemid":["001114098"]}> accessed 30 June 2015,

LI N> ad mprtmmcpT b 1dzYly wAidakKda /2dzyOAftx wSLERNI 2F (KS
degrading treatment or punishment, Juan E. Méndez, UN doc. A/HRC/22/53
<http://www .ohchr.org/Documents/HRBodies/HRCouncil/RegularSession/Session22/A.HRC.22.53_English.pdf>

410 United Nations  Security Council, Resolution 1325, UN doc. S/RES/1325 (2000)
<http://www.un.org/wo menwatch/osagi/pdf/res1325.pdf; United Nations Security Council, Resolution 1820, UN

doc. S/RES/1820 (2008) http://www.securitycouncilreport.org/atf/cf/%7B65BFCFBB2 74E9EBCD3
CF6E4FF96FF9%7D/CAC%20S%20RES%20£820.pdf
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number of guidénes, strategies and training pragnmes to increase capacity of peacekeeping personnel
to prevent and react to conflietelated sexual violencg!

The Council of the EU has adopted new Guidelines on violence against women and the fight against all
forms of discrimination against woméitWg KA OK LINR PARS | FNI YSg2N] TF2NI
diplomatic network ofthe EU Y R G KS aSYoSNJ {(FiSaQ SyO2dzN» I3Ay3 S¥F
against women in legislation and in practice, and t@®mitted to contribute to the implementation of

UN Secuty Council Bsolution 1328hrough the EU Comprehensive Approachioaimplementation of

UNSC Resolutions 1325 and 182yhich was adopted on 2008 in response to assessed shortcomings of

the previous EU policd#! This EU Strategy aims at improvaaghangef practices among the various EU

members and also with neEU countrieslt also contains a pledge by the EU to adopt a tripartite approach

based on: a) glicy dialogue: integration of womepgace and security issues; Bngler mainstreaming:

above allin crisis management and lofigrm development strategies; cpeacific activities to protect

support and empower womenn addition, on 1 February 2012, the European Commission, the United
Nations Entity for Gender Equality and the Empowerment of WomahWdmen) and the Uréd Nations
Development ProgranfUNDP) announckthe start of a multicountry A Y A G A A @S (2 SyKIly
participation in peacéuilding and postonflict planning and economic recovely addition the EU has

developed a comprehenst approach towards integrating gender aspects into CSDP encompassing
foreign policy instruments such as diplomacy and CSDP as well as development and humanitarian
assistance. Within som&SDP Missions and operations, the EU has integrated its commitméght

agairst impunity and sexual violené&The integration of the gender component into CSDP operations

will be the object of a next FRAME reptft.

Al 2 NRdzf I { G SA yNBEFISNE AW EAg FE ADANI2E SYyOS yR AYyGSNYylLidAzy
European InteiUniversity Centre for Human RightacaDemocratisation, 2013), 84~ ! b 2 ha9bX W! RRN.
ConflictRelated Sexual Violenca !y !yl f&GAOl f LY@Sydz2NEe 2F tSIFOS1S¢

<http://www.unwomen.org/~/media/headquarters/media/publications/unifem/analyticalinventoryofpeacekeepin
gpracticeonli.pds.

412See at kttp://w ww.consilium.europa.eu/uedocs/cmsupload/16173cor.en08:pdtcessed 15 September 2015.

413 Council of the European Union, Comprehensive approach to the EU implementation of the United Nations

Security Council Resolutions 1325 and 1820 on women, peacsezudity (1 December 2008) 15671/1/08 REV 1
<http://www.consilium.europa.eu/ueDocs/cms_Data/docs/hr/news187.pdbccessed 20 May 2014.

4147 study prepared for the Sloveni&l) Council Presidency,-fioanced by Austria, dealt with the EU strategy on

women in armed conflicts: Enhancing the EU Response to Women and Armed Conflict with particular Reference to
Development Policy. The findings of this study revealed some shorgsnsuch as an insufficient appreciation of

the complexity of this issue and a lack of clear indicators for the coherent supervision of European strategies. See

' YRNBg { KSNNAFTFT IYyR YIFINBY . FINySasz WoOyKIlyOAyadtcuakKsS 9| w
NBEFSNBYyOS (2 RS@GSt2LIYSyid LkRtAde {(idzRé FT2NJ GKS {ft20SyA
<http://www.europarl.europa.eu/document/activities/cont/200805/20080507ATT28495/20080507ATT28495EN.p

df> accessed 20 May 2014.

M50 SS [ 2dzhaS hfaazy YR YIENRY {dzyRAGNI YI WOAzZNRLISIY ! yAz
ly aasSaavySyid 2 ¥2YSEAR (A31303R2HyARDeE 2QdzNRiG e Q A GK SEF YLX Sa
9119 Y2a202 YR 91 th] w5 [ 2y32Q ocz2ft S
<https://www.fba.se/PageFiles/17331/Policy%20review%200f%20resolution%201325%20in%20CSDP%20final%20

%283%29.pdf
4161t will be examined as part of the content of D 10.3 according to the terms of reference of the report description.
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d) Recruitment and other association of children with armed forces

or armed groups
The interaction betweedHL and IHRL with regards to protection of children in armed conflicts is less
contentious as provisions related to recruitment of children in armed conflict from both bodies of law
use a similar wording. The set of norms dealing with this matter has leeen considered as being of
such a hybrid nature that is difficult to discern whether yHell within the scope of IHL or IHREThe
Fourth Geneva Conventi@and the 1977 Alditional Protocols set prohibitiongor the recruitment of
children or any othekind of association with armed forces and obligations for the belligerent parties to
protect them from recruitment!®IHL protection is further reinforced by provisions under Rind ICL.
INIAOES oy 2F (GKS [/ w/ LINE Zdasifednedsutds i ensuleltiatparsonsk NIi A S
gK2 KIF@S y2G FdGrAySR GKS |13S 2F FAFGISSYy @&SINR Rz
FNBY NBONHA GAY3 Fyeée LISNER2Y ¢K2 KFa y20 FGdFAySR (
199 ILO Convention 182 Concerning the Prohibition and Immediate Action for the Elimination of the
Worst Forms of Child Labour also contains some related provi&bns

With regards to international missions and operations, both the UN and EU have increpsingfforts
towards the fight against the use of children in armed confli€te Security Council has addressed this
issue since 1999 and the protection of children in conflict has been included in the mandates of
peacekeeping operation&?!

The EUsimilarly to the UN is focusing its attention on the issue of children affected by armed conflict.
The issue is one of the top human rights priorities of B\¢asstated in the2012 Strategic Framework
and Action Plan on Human Rights and Democt&Specific guidelines on children in armed confliere
developed by the Eth 2003 and revised in 200@/hich address the needs of children im&d conflict

but also highlightthe ongoing impunity of the crimes committed against th&$hThe EU has also

ML) w/ T WAdEEAYSSENIAGYA ! NY SR /2y Ff A0Gay { SiBScohed I3 (BrugerS & QX M1
October 2013) available at <https://www.coleurope.eu/sites/default/files/uploads/page/collegium_44.pdf>
accessed 30 June 2015, 10D34.

418 Arts. 50 and 51 GC IV; Art. 77(2) API, 4(3) AP II.

419Art. 38 CRC.

7 Arts. 1, 2 and 3(a), ILO Convention 182 Concerning the Prohibition and Immediate Action for the Elimination of the
Worst Forms of Child Labour, (1999) Articles 1, 2 and 3, Optional Bratothe Convention on the Rights of the

Child on the Involvement of Children in Armed Conflict, (2000);

420 Arts. 1, 2 and 3(a) of the ILO Convention 182 Concerning the Prohibition and Immediate Action for the Elimination
of the Worst Forms of Child Lakrou

421UN Security Council, Resolution 1261, UN Doc. S/RES/1261 (1999)
<http://www.un.org/en/ga/search/view_doc.asp?symbol=S/RES/1261%281998%2®e UN Department of
Peaekeeping Operations, 2014 Review Child Protection in United Nations Peacekeeping
<http://www.un.org/en/peacekeeping/documents/150209cpnewsletterchangesdtcesse@0 April 2015.

422 Council of the European Union, EU Strategic Framework and Action Plan on Human Rights and Democracy (2012)
<http://www.consilium.europa.eu/wedocs/cms_data/docs/pressdata/EN/foraff/131181.pdfaccessed 20 April

2014.

423 Council of the European Union, EU Guidelines on Children and Armed Conflict (2003), Doc. 15634/03
<http://www.consilium.europa.eu/uedocs/cmsUpload/GuidelinesChildren.pdf> acce838eMay 2014; revised EU
Guidelines on Children and Armed Conflict (2008) Doc. 1019/08 at
<http://consilium.europa.eu/uedocs/cmsUpload/10019.en08.pdfccessed 30 May 2014.
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developed an implementation strategy for those guideliié$he member States of the EU and the EU
itself, are significant donors towards assistance programmes for children affected by armed conflict. This
childfocused policy is also provided through crisianagement initiatives of the EU and in the EU
Common Security and Defense Policy (CSDP) operations, where a Checklist for the integration of the
protection in children affected by armed conflict is incorporat€édA minimum standards ne-
deployment trainig programon child protection, gender and human rights for CSDP staff has been
devised by the EU in collaboration with Save the Children

It should be stressed the focus on CSDP missions and operations in the EU Guidelines on children and

armed conflict?®iy 2 NRSNJ (02 WAYTfdzSyOS GKANR LI NIAS&E FyR y?2
NBIA2Y Il f KdzYly NAIKGE y2NX¥a oX6 Fa AYaSNylradazylrt |
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E. Conclusion
An effective convergence betwediRLand IHL can befurther developed to extend human rights
protection to the vetims of conflict and crisisith a special focus ovulnerable groupsThis convergence
can be materialized througihe incorpomition of human rightén the existingegal frameworks applicable
to situations of armed conflict, andlso by developing human rights lawself to incorporae explicit
provisions orthe interpretation and application of human rights in situations of iohfind violent crisis

The incorporation of human rightsoncens the legal framework governingll questions of armed
conflicts in their various forms, which is constituted at its cbydnternational humanitarian law, and
where human rights law is aped in a complementary or cumative fashiorwhile providing at the same

time a foundational normative value and an operational guidaftés approach goes beyond reconciling
norms of IHRL and IHLdafar ashuman rightsare the underlying values of ¢hnorms regulating armed
conflict, thus aimed at ensuring the highest possible level of protection. This was the viewpoint advocated
in the UN Declaration of Minimum Standards in 1990 which formulated a set of principles applicable in all
situations, inclding internal violence, disturbances, tensions and public emergency, and which cannot be
derogated under any circumstances. Nevertheless, this Declaration has no legally binding effect.

424 Council of the European Union, Revised Implementation Strategy of EU Guidelines on Children and Armed
Conflict, (2010) Doc. 17488/10 at
<http://register.consiliumeuropa.eu/doc/srv?I=EN&f=ST%2017488%202010%20ididessed 30 May 2014.

425 Council of the European Union, Checklist for the Integration of the Protection of Children Affected by Armed

Conflict into ESDP Operat®n (2006) Doc. 9767/03
<http://register.consilium.europa.eu/doc/srv?I=EN&f=ST%209767%202006%20A¢dessed 20 May 2014; the
Checklist has been revised in 2008, see Doc. 9822/08 at

<http://register.consilium.europa.eu/doc/srv?I=EN&f=ST%209822%202008%20d4NtEssed 30 May 2014.

426 hitp://eeas.europa.eu/human_rights/child/ac/docs/eu_guidelines_children_armed_conflict_en.pd

427 Council of the European Union, EU Guidelines on Children and Armed Conflict (2008) Doc. 1019/08
<http://eeas.europa.eu/human_rights/child/ac/docs/eu_guidelines children_armed_conflict enp8fZpara. 7;
Council of the European Union, Checklist for the Integration of the Protection of Children affected by Armed Conflict
into ESDP Operations (2008) do 9822/08
<http://register.consilium.europa.eu/doc/srv?I=EN&f=ST%209822%202008%20INIT> accessed 30 April 2015.
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With regards to favouring human rights taking on a greateaning in conflict situations, this conception

requires the development of human rights law rather than IHL, to incorporate specific provisions on the
interpretation and application of human rights in situation of violent instability, whether armed confli

2N I adrasS 2F WSYSNHSyOe Qo {dzOK LINRPZAaAA2ya Yle& N
apply the same standards of human rights to those affected by conflict. One example of such a
development is the UN Convention in the Rights of @hdld (CRC) of 1989 and its Optional Protocol

relating to armed conflict. The CRC is one of the only human rights treaties instruments that formally
recognisesa complementarity between human rights and IHL. It makes explicit reference to IHL,
specificallyto the provisions contained in Additional Protocol | stating that children are exempt from
involvement in combat up to the age of 14 years. Additionally the Optional Protocol to the CRC, ratified

in 2000, called on States parties to take up all feasil@asures to ensure that member of their armed

forces below the age of 18 do not take part in hostilities and similarly they are not subject to compulsory
recruitment. It is also worth noting that the CRC craosferences to IHL implies that parties to the
QRYy@SyiGAz2y |INBS G2 0SS KStR 002dzyidlotS F2NJ OSNI I
mechanismThus, the 2000 Optional Protocol recognises that humanitarian law may not in itself remove

the need for an explicit articulation on how human tiglare to be applied in conflicThe CRC adapts the

provisions adapts its human rights provisions to situations of conflict so that both the rights of the child

and the duties of the relevant parties in these context are clearly stated. The CRC andriaCiriotocol

are to be considered unigue instruments in guaranteeing human rights in conflicts.

In the lights of some decisions of the ECtHR, with direct implications for EU Member States, the Court
takes account of the particularities of armed conflighen interpreting the Convention. However the
Court has not been willing to engage and provide more guidance on how IHL may affect IHRL in conflict
situations. At least the Court has acknowledgadyeneral termsthe need for interpretatiorof the ECHR

in the light of other fields of international law, including IHL.

From the analysis of jurisprudence and decisions of human rights monitoring bodies it follows that an
effective convergence between IHL and IHRL, in particular with regards to NIACs,ocale @m
appropriate legal basis to extend the applicability of IHRL tostate actors. The prohibition of certain

acts such as genocide under IHRL does not requires the perpetrator to be a State official of an individual
acting in another official capéyg swch as the definition of torture. In any event, only the members of-non
state groups might be held individually responsible under ICL. Nonetheless, this area of convergence
between IHL and IHRL can be further developed to extend human rights corepiianconstate actors.

The UN practiceas well as that of other international and regional organisations, including the EU, shows
that efforts are increasingly being made to armed groups accountable for violations of international
norms.The UN Secretar@eneral has highlighted the imp@ance of enhancing compliance with IHL by
non-state armed groups and the corresponding need for humanitarian actors to emgdgguch process,

and the need for States to avoid promulgating policies that inhibit engagemightthose groups that

have effective control over part of the territonA certain degree of engagement between humanitarian
actors and armed groups is not omgucial to @sure compliance with IHL but to securecess to people

in need of humanitariassistance.
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As for international organisati@ndirectly involved in armed conflict, there is no clear practice as regards
the applicability of IHL and IHRL. International Organisations are not parties to the relevant treaties as a
general rulebut at least their Member States and/or contributing countries are, although argueably,
bound to international customary law. The upcoming report in the series FRAME 10.3 will address legal
and policy issues of the EU in the ambit of CSDP, including crisis manageerations and missions, to
identify the sources of IHL obligations of the EU and its Member States.
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lll.  The interplay between IHRL, IHL and the legal regime for
humanitarian assistance

A. Introduction

Humanitarian action refers to diverse operatiadngprovide aid to victims of armed conflict and disasters,

with the aim of alleviating their sufferingnsuringtheir livelihood, protecting their fundamental rights

and defendhgtheir dignity and, sometimes, slowing the whole process of secanomic dsintegration

of the community and prepang for natural disasters. Humanitarian aiglay be provided by national or
international actors. This second case has a subsidiary character regarding the responsibility of the
Aa2@PSNBATY { G S Qpopulation, andl in py/@ASLIGSR MAE 4R 2yapprogahaindk § KS
upon request, although from th&990sonwards, international practice has on exception ignored these
requirements??®

It is difficult to provide a precise definition of humanitarian actidhere is no clear consensus among the
authors and organisations on its meaning and scope, which has to do with the complexity and multiplicity
of contexts, activities, actors and objectives invol¢&dlhe frequent colloquial use of different terms
with excessively broad and imprecise meaning adds to this lack of clarity. The ceatapinanitarian
actionand humanitarian aicare often usednterchangeal#, andat the same timehe latteris taken as
equivalent to emergency aid or even to humanitarianatel

The notion of relief is understood as aid to assist those who suffer a disaster or other hazard. However, it
is an act that is not necessarily guided by $heneethical principles and operational characteristissthe
humanitarian action (humanityneutrality, etc.). Indeed, reliefmay involvepartisan support, such as
assistance provided by an army exclusiveliigside*°

Emergency relief aid is provided with a sense of urgency to victims of disasters, triggered by natural
disasters or armedonflicts. It is an aid consisting of the free provision of goods and services essential for
immediate survival (waig food, shelter, medicines and health care). This type of intervention is usually
very time limited, usually up to six or, at most, twetwenths time frame.

Humanitarian aid, as defined by various agencies, covers a slightly broademfieitiincludes not only
the aforementioned emergency aid, but also aid in the form of extended operations to support refugees
and IDP$3 These operatios, such as those initiated by the World Food Programme (WFP) in 1989, began
after emergency assistance ran for over 12 months, in order to provide assistance to groups, who
sometimes needed it for an extended timefrart¥In addition, although not always ¢hcase in practice,

428 |t was common practice in conflicts such as those in Ethiopia, Sudan, Iraq and the former Yugoslavia to provide
AR (2 0S RStAQPSNBR OflyRSatAaySte (G2 GKS @AOlAYa 2F 02
regulation of humanittlA I 'y | a&dAadlkyO0S Ay FINX¥SR O2yFf AOG)YIRRCOKAS@GS®
<https://www.icrc.org/eng/assets/files/other/irrc_855_stoffels.pdf accessed 15 Septembeils, 536.

2W2 Ly I 6NRA]LSGF FYR YFENIz2a t SNBI RS I N¥YA32 W O0Asy Kd
Humanitaria y Cooperacion al Desarrollgjtg://www.dicc.hegoa.ehu.es/Btar/mostrar/1> accessed 20 April 2015.

4301bid.

4311bid.

432 John Borton, Nigel Nicholds and Sanjay DhiiGOs and Relief Operations: Trends and Policy Implications
(Overseas Development Institute 1994) 5.
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many organisations consider that assistance is not limited to ensuring the immediate survival of those
impacted and in need of aid, but to further help to stop the breakdown of the economic and social fabric,
and to lay the foundationfor rehabilitation and future development. For this purpose, assistance usually
includes some activities towds postdisaster rehabilitation in the short term and to prepare for possible
future disasters.

In sum, humanitarian action can take many forms &as been conceived in many different ways over
time. As enshrined in UNGA Resolution 46/182 (1991), it is associated with a set of core prificiples:
humanity (the provision of humanitarian assistance wherever needed and in a manner that respects the
dignity and rights of the individual); impartiality (the provision of assistance without discrimination and
accading to need); neutrality (the provision of assistance without engaging in hostilities or taking sides in
controversies of a political, religious idleological nature); and independence (the provision of assistance
autonomous from the political, economic, military or other objectives of other actét3hese principles

are intended to help establish and maintain access to assistance foraffesied people, especially in
conflictsettings.In practice, however, adherence to them can vary widely.

IHLprovides a framework fathe protection of civilians as part of humanitarian action and it is a legal area
that foresees relief and assistance of other kififdn the broadest sense, humanitarian principles are
rooted in international humanitarian law. In a more narrow sense, theytlae principles devised to guide
the work of humanitarian actor§® These principles are widely recognised as those stated above:
humanity; neutrality; impartiality and independené€.

The right to humane treatment is at the core of IHL. It is a basicadlligcodified in various provisions
of the Geneva Conventions and its Additional Protocols, in particular Article &i& d¢fourth Geneva
Convention protecting civilians and @mmon Article 3 governing neimternational conflicts. As noted
earlier, it B also considered to be a norm under customary internationaftéw.

The law & neutrality, which stems from State practice antleTHague Conventions, is defined in
internall A 2y £ £ ¢ | dateWhidh & nal paltidipdiag irtah arineddflict ketween other

BPYNGA Resolution 46/182 (1991) A/RES/46/182 (19 December 1991)
<http://www.un.org/documents/ga/res/46/a46r182.htrhttp://www.un.org/documents/ga/res/46/a46r182.htrm
accesse@0 April 2015.

BIW2 Ly 1L ONR&TSAEF FYR YIENIz2za t SNBT RS ' N¥YA32 W O0Asy Kd:
y Cooperacion al Desarrollo) <http://www.dicc.hegoa.ehu.es/listar/mostrar/4> accessed 20 April 2015.

435 See Genev&onvention(lV) relative to the Protection of Civilian Persons in Time of War (Geneva, 12 August
1949).

436 Kate Mackintosh, The principles of humanitarian action in international humanitarian (aendon, Overseas
Development Institute, 2000) http://www.odi.org/sites/odi.org.uk/files/odiassets/publicationspinion
files/305.pdf accessed 20 April 2015.

437 See Humadaider,International legal frameworks fdrumanitarian action: Topic guidgirmingham UK: GSDRC,

University of Birmingham, 20133http://www.gsdrc.org/docs/open/ILEHA.pdf accessed 20 April 2015; Joaquin
Alcaide FernandezZZarmen Marquez Carrasco and Juan Antonio Carrillo SaltedAsistencia Humanitaria en
Derecho Internacional Contemporan@&evilla, Secretariado de Publicaciones de la Universidad de Sevilla, 1997).
43 |CCR, Rule 87. Humane Treatment. Rule 87. Cidlighpersons hors de combat must be treated humanely.
<https://www.icrc.org/customaryihl/eng/docs/vl rul_rule8% accessed 15 Septemeber 2015.

86


http://www.un.org/documents/ga/res/46/a46r182.htm
http://www.un.org/documents/ga/res/46/a46r182.htm
http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/305.pdf
http://www.odi.org/sites/odi.org.uk/files/odi-assets/publications-opinion-files/305.pdf
http://www.gsdrc.org/docs/open/ILFHA.pdf
https://www.icrc.org/customary-ihl/eng/docs/v1_rul_rule87

FRAME Deliverable No.@.2

{GFr a0y O02YLI aaSa GKS NRARIKG v 2yof ndreparticifatiod.FURIBIS NB S f &
The Hague Convention V, humaarian assistance for the sick wounded is not considered to be a

violation of neutrality even if it benefits only the sick and wounded from one party to the conflictofart

14).

In more recent times, there have been concerns that diversion of humanitarian assistance and misuse of
aid by parties to international and neinternational conflits can undermine the neutrality of assistance,

in terms of nonrparticipation in hostilities (direct and indirectrovisions that relate to aspects of
neutrality include for instanceéArticle 23 of the Fourth Geneva Conventitvat obliges a party to allow

free passage of goods through its territory intended for the civilians of another party to the conflict.
However, this is only enforceable if the obligated party has no reason for fearing that these goods may be
diverted or that they may result in a mdity advantage to the enemy. Proper control by the humanitarian
organisation transporting the goods is considered essential to ensure that the goods do not indirectly
advance one side of the confli¢4

Impartiality results inneedsbased provision of ass#@tce, incorporating nodiscrimination and the
absence of subjective distinctions (e.g. whether anvididial is innocent or guilty’f! As noed in the
overview of IHL, th@rinciple of nondiscrimination is a core principle in IHL. Various provisionsef th
Geneva Conventions and Additional Protocols state the importanceqoél treatment of protected
personswithout distinction and entitlement to fundamental rightsthout discrimination This does not
affect the specific protection articulated for peopléth specific needs (women, children, etc).

B. Duties of States parties and role of humanitarian organisations

¢tKS DSYyS@l [/ 2y@SyiGdAz2ya YR ! RRAGAZ2YLIFE tNRG202f & R
basic description of the rights and respdrikiies of parties to the conflict and the potential role for
humanitarian agencies. The provision of relief to civilian populations falls within the scope of the Fourth
Geneva Convention, ¢éhtwo Additional Protocols ando@mon Article 3. This includebé supply of

foodstuffs, medical supplies and clothiriéf, distribution of materials for educational, resational or

religious purpose$®l YR YSI adzNBa G2 LINRPGISOG OAQGAfTALYyA YR | a
effects, of hostilities or disastersd also to provideéhe conditionsy SOSa adl NBE FT2M89 0w KSANB

¥ Michael. 2 0 KSEF ¢ &S$ y Sdzii NI £ A i &2 hangbook & BitierBaNdnaC Hughanitariad Sawd O >
(Oxford University Press, 2nd edition, 2008) &04, 571.

440 Kate Mackintosh, The principles of humanitarian action in international humanitarian (aendon, Overseas
Development  Institute, 2000) http://www.odi.org/sites/odi.org.uk/files/odiassets/publicationspinion
files/305.pdf accessed 20 April 2015.

441 Jean PictetThe fundamental principles of the Red Cross: commeli@epeva: Henry Dunant Institute, 1979)
<http://lwww.icrc.org/eng/resources/documents/misc/fundamentgkinciplescommentary 010179.htm>
accessed 20 April 201%ean PictetThe Geneva Ceantions of 12 August 1949: commentéBeneva: International
Committee of the Red Cross, 195260) <http://www.icrc.org/eng/resources/documents/publication/p0203.htm>
accessed 20 April 2016.

42GC IV, Art. 59.

“43GC IV, Art. 108.

444 API, Art. 61.
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Since theGeneva Gnventionsand Protocols are addressed tates, they do not directly confer rights or
obligations upon humanitarian agencies organisation$*® Provisions in thesénstruments describe
situations in which tates must allow humanitarian assistance to be delivered to civilians in their power,
the forms of assistandéprotection that they are entitled tq and the conditions whicht&es are alloved

to impose on their dévery#® These provisions are relevant and useful to humanitarian agencies as they
provide insight and guidance into the conditions that they must meet should they seek to provide
assistance. They also provide tools to argue for and to secure humanitaidess and cooperation from
Sates, other parties to the conflict and countries that fall under the transit route for delivery of assistance.

Under IHL, the parties to the conflict have the duty and primary responsibility to provide humanitarian
assistanceo civilian populations under their control. There are, however, also provisions that allow for
the possibility (with certain conditionsdf humanitarian organisations to undertake relief actions. The
rules on humanitarian access and assistance can baglisshed by type oArmedconflict:

-International armed conflict (situations of occupatiodrticles 55 and 56 of the Fourth Geneva
Conventiorprovide that the occupying power has the duty to ensure food, medical supplies, medical and
hospital establisments and services, and public health and hygiene to populations in the occupied
territory. This duty was extended in Additional Protddml include the duty to ensure bedding, means of
shelter and other supplies essential to the survival of the aivpiapulation (Aricle 69).

Article 59 of the GCIV further states that:

If the whole or part of the population of an occupied territory is inadequately supplied the
Occupying Power shall agree to relief schemes on behalf of the said population, afacditatie

GKSY oX6 {dzOK aO0OKSYSasz ogKAOK YI& 0SS dzyRSNIl | Sy
organisations such as the International Committee of the Red Cross, shall consist, in particular, of

the provision of consignments of foodstuffs, medisapplies and clothing.

According toArticle 63 of the Fourth Geneva ConventioNational Red Cross Societies or other relief
a20AS80GASa Wakl ff 0S folowir with Red IOdxdéFpriizSpleg IKIS dzZ0NR $ G W B A ¥ .
O2y RAGA 2 y&iQe ®NBRAzBDIAW (2 Wi SYLR NI N& urdent iRasGeEdd S LJG A 2 y
& S O d2NFhase @ideiples forran ethical framework for hmanitarian action encompassingimanity,

impartiality, neutrality, independence, universglivoluntary serviceand unity?4®

Thus, in situations of occupation, the obligation of occupying authorities to facilitate and cooperate with

relief schemes is unconditional. There is a relatively wide space profddadmanitarian organisations,

provided that they are impdaial and operate in accordanegth humanitarian principles. Article 59 of the

Fourth Geneva Conventidnf f 2 & 2 00dzLlRRAY 3 | dziK2NRGASEA G2 NBGI A

445 Huma Haider, International legal frameworks for humanitarian action: Topic gu{@&SDRC, University of
Birmingham, 2013¥http://www.gsdrc.org/docs/open/ILFHA.pdfaccessed 20 April 2015, 26.

446 Kate Mackintosh, The principles of humanitarian action in international humanitarian (aandon, Overseas
Development  Institute, 2000) http://www.odi.org/sites/odi.org.uk/files/odiassets/publicationspinion
files/305.pdf accessed 20 April 2015.

447 Art. 63 IV GC.

448 HumaHaider, International legal frameworks for humanitarian action: Topic guErmingham,UK: GSDRC,
University of Birmingham, 2013http://www.gsdrc.org/docs/open/ILEHA.pdfaccessed 20 April 2015, 26.
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such as the right to search the relief consignments, to regulate theggggsand to ensure that they are
directed at the population in neetf?

-International armed conflict (outside of occupatipAjticle 70(1) of Aditional Protocol | states that if

the civilian population under the control of a party to the conflict is adequately provided with relief

adzLJLX ASaX WNBEAST O0GA2ya 6KAOK | NB KdzYF yAGENRIFY
I ROSNAS RAAGAYOGAZ2Y akKlff 0S dzy RSNIIF {SyQodes¢t KAa A
concerned with such dions.

Additional provisions require that civilians are enabled to receive the necessary assistance. State parties

are obligated to allow free and rapid passage of all relief consignments, equipment and personnel,
regardless of whether they are being deligd to the civiliarpopulation of the enemy*°

- Nortinternational armed conflictProvisions on humanitarian assistance are the least developed in this
context. The relevant provisions are@mmon Article 3o the Geneva Conventions ardticle 18(1) of
Additional Protocol Il

/I 2YY2Yy I NIAOES o aAYLXe LINRPGARSE GKIFG WHY AYLIF NIA
AaSNPAOSa (G2 GUKS tINIASa G2 GKS O2yFfAO0iQo
Article 18(1) of Additional Protocol Il adds that domestic relief societies, sughtamal Red Cross/ Red
/| NBaOSyi {20ASGASas YlFeée W2FFSNI GKSANI aSNBAOSEAQ | 3
addressed in Article 18(2), which states that
if the civilian populatioris suffering undue hardship owing to a lack wglies essential for its
AdzZNDAGEFE X adzOK Fa F22RadGdzZF¥Fa FyR YSRAOI a dzLJl
humanitarian and impartial nature and which are conducted without any adverse distinction
shall be undertaken.

Similar to international confiis outside of occupation, this subject to the consent of thadle party

concernedIn this context, it entails thet&e giving consent for assistance to the insurgent side. Although

AG Aa RAFTFAOdMzZ G G2 RSGSNY khE E£RG dorBmeritdtyNdB th& Adtlitionalz ¥ Wdz
t N2PG202fa &adzz3asSada GKFG GKS WdzadzZ t  alddeyakhNB 2 F € A
consideratior>!

449 SylvainBeauchamppefining the humanitarian space through Public International (@Ganadian Red Cross and

Liu Institute for Global Issues 2008).

40 Art. 23 of the Fourth Geneva Convention; Art.70 (2) of Additional Protocol I.

41 |CRCCommentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949
(ICRC/Martinus Nijhoff Publishers, DordretB87) 1479.
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C. Normative and operational challenges

1. The issue of State consent to humanitarian access

Thecombind A2y 2F adl dSYSyda GKI G dRithih&agreémeni dr dogsant Wa K I £
of State parties, has resulted in debate over the extent to which parties to both international anrd non
international armed conflicts are obligated to accept isssice?? The premise of State consent to
humanitarian accedsas been eroded over the yeas humanitariaractorshave oftendecide to override

0KS adl G4§SQa Nibepamehtdction*y R G2 GF 1S A

The most authoritative interpretation is that so longthere is humanitarian need and organisations and

relief actions meet the requisites of being humanitarian and impartial in character and without adverse
distinction, governments cannot arbitrarily refuse assistat¥¢&his is particularly the case in extre

situations, where a lack of supplies would result in starvation. Article Bdldfional Protocol | prohibits

the starvation of civilians as a method afebat. >

¢KS LRaAGAZ2Y 2F GKS L/ w/ A& SELNDBA&A&S Riitakigh LawktS L/ w/
affirms that it is a norm of customary international law, in international and-imb@rnational conflicts,

that governments cannot arbitrarily refuse assistance. Even in cases outside of starvation, the study also
found that parties to tle conflict are obligated to allow and facilitate humanitarian assistance in any kind

of conflict where civilians are in need (subject to their right to exercise control over relief actions). This is

based on practice in the field, various UN resolutions atiher source$®®

The interpretation of the ICRC has received support in scholarly doétfimet, there is still debate on the
issue. The work of the Internahal Law Commission on customary law in the context of disasters also
aims to establish a norm &tate responsibility to not arbitrarily refuse assistafiée.

452 Art. 70(1) AP I; Art. 18(2) AP II.

453 Médecins sans Frontiéres (MSF), for instance, has been clandestinely providing humanitarian assistance in Syria,
whose government denied access to the orgarfisaty = & S S -Unhdpilal W{ & N&A S

Of I y R &th:imivy.9sf.fr/press/videos/syriehopital-clandestirr, accessed 10 September 2015. See Cedric

Ryngaert, Humanitarian Assistance and @enundrum of Consent: A Legal Perspective (2013)X(8jerdam

Law Forum Confereneattp://amsterdamlawforum.org/article/view/298> , accessed 15 September 2015.

454 SeeJoaquin Alcaide FernandeZarmen Marquez Carrasco and Juan Antonio Carrillo SaltadAsistencia

Humanitaria en Derecho Internacional Contempora(®evilla, Secretariado de Publicaciones de la Universidad de

Sevilla, 1997).

4SSArt. 54 AP L.

456 JeanMarie Henckaerts and Louise Dosw&ldck,Customary International Humanitarian Law, VolufeRules

(ICRC, Cambridge 2005) 2202.

78S L/ w/Qa aiddzReé 2y [/ dzad2Yl NB Ly M&NafdshiThe pfihciples lofdzY | y A G |
humanitarian action in international humanitarian lagizondon, Overseas Development Institute, 2000); Jelena

t S2A0T We¢KS LINRPGISOGAGS al02LIS 2F /2YY2y | Nlnle@dtiGaloyY Y2 NB
Review of the Red Croshttp://www.icrc.org/eng/assets/files/review/2011/irreB81-pejic.pdf> accessed 20 April

2015, 189225.
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2. IHL and humanitarian assistance involving non -State armed groups

Since the midl990s, IHL hasxpanded its coverage of nanternational armed conflicts. Various treaties
have been drafted or ndsed to regulate States and armed groups party to such corffffc®ustomary
international law has gone through a similar expansfin.

¢KS GSNY WINX¥SR 3INEPE dzLJiafhougkitheyezxists R &fnkioh SfRertdinfequirbidS I (G &
elements*®! As noted earlier and in a previous repéitin order to be classified as a namernational

armed conflict, the parties involved must demonstrate a certain level of organisation. Organised armed
groups areextremely diverse, however, ranging from thodet are highly centralised (with a strong

hierarchy and effective chain of command) to those that are decentralised (with-aag@momous or

splinter factionsYé Groups may also differ in their level of teorial control; and their capacity to train

members and to carry out disciplinary or punitive measures for IHL violatfdns.

IHL binds all parties to neinternational armed conflicts, whethet&e actors or organised armed groups.
Variousarguments are imoked in ordetto justify the binding force oHL on armed group#ccording to
Jann K Kleffner, these arguments are the following:

The Sate ¢ the doctrine of legislative jurisdictio@onsideredoy some as the majority view, holds that IHL
appliestoarnrs R I NP dzLJA 0 S O ltatizhaSacagies thaHHI TR )/ Iti<basgd on the capacity
and right ofa Sate to legislate for all its nationals and to impose upon them obligations that originate
from international law. Organised armed groups may reject such an explanation, howeveegrounds

that this is the samet&te against which they are fightirff®

459 The parties to nofinternational conflicts are at minimum required to comply with Article 3 comrtmnhe

DSyS@lI |/ 2y@SylGizya YR ! RRAGAZ2YIf tNRBG202f LLXI 6KAOK L
INE dzLJ@Xi FWdys2 f NYSR INRdAzLIQ YR WENYSR 3INRdAz2LIQ gAff 0SS dzaSR
460 Anthea Roberts and Sandesh Sivakumardh] | ¢ Y'I 1 A yskite acdors: \FERgg¢ging armed groups in the
ONBLIGAzZY 2 F AYGSNY I GA2Y I f Raey | Jguknél I NI Hnyernatibnkl 6 Qaw O H 1 M H
<http://www.yjil.org/docs/pub/37-1-roberts-sivakumaradawmakingby-nonstateactors.pd® accessed 20 April

2015, 107152.

611 SS F2NJ AyaidlyOoS ' NId m 't LL 6KAOK RSFTAyYySa NYSR 3INE

WadzOK O2y GNRE 2@SNJ I LI NG 2F Ada GSNNAG2NER & G2 Syloft
and to implement this Protée f Q
462 See Carmen Marquez Carrasco (80w S L2 NI 2y | adz2NBSeé aiddzRe 26 (KdeyIaa QXA
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463 Michelle Mack, Increasing respect for International Humanitarian Law in -imt@rnational armed conflicts

(Geneva: ICRC 20@Bhttp://www.icrc.org/eng/resources/documents/publication/p0923.htm> accessed 20 April

2015.

4 Sophiew2 Y RS dzZ Wt I NOAOALI A2y 2F FN¥SR 3INRdzLlA Ay GKS RS
(2011) Vol. 93 No. 883 International Review of the Red Cross
<http://www.icrc.org/eng/assets/files/review/2011/irreB83rondeau.pdf accessed 20 April 2015, 6882.

BJann KY f STTYSNE We RS IMBUBISANGH @Mm2yd € KdzYF yAGENAEY f1 g G2
No. 882 International Review of the Red Cros#ttps://www.icrc.org/eng/assets/files/review/2011/irr882-

kleffner.pdf> accessed 20 April 2015, 4831, 445.
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Individuals the fact that individuals can be held accountable for war crimes demonstiiagétshey are
subject to obligationsthat stem directly from IHLIt should be noted,however, that individual
responsibility is not sufficient to justify the binding force of IHL on organised armed ¢ffSups.

The exercise of de facto government forc8®uld an organised armed group carry out government

functions and exercise effective sovereigriy de factoauthority), it may be argued that it is thusind

by IHL*” Similar arguments have been made to justify the application of human iglfitgations to non

state acbrs*®® This degree of effectiveness is rgrenet by armed groups, howevé# In addition, there

Aa y2 OftSFNItES3IFrt AYyRAOLF (A 2 yriggefhundgaK figits obli§afidfd? 2 F Wi dz

International customary law legal personality Armed groups that have reached a certain level of
organisation, stability and effective control of territory can be considered to possess international legal
personality. This renders them bourxy customary international la#/! A similar argument is made

regardh Y3 KdzYly NA3IKGEA 16 YR GKS FLILXAOFGAZ2Y 2F W
y I (i A*2 Tha I@epbnational Law Association argues that armed groups are bound by core human rights
norms that are part ofus cogengiorms*”3

These explanationsan be beneficial as armed groups #nmas bound bythe international community of
Sates, rather than by the state against whom they fight. Nonetheless, so long as armed groups are
excluded from these processes of law formation, their sense of ownemtdp the rules may still be
weak?"

Consent; special agreement or unilateral declaratidhlL can be binding on such groups due to their own
consent, rather than being imposed. Common Article 3(2) of the Geneva Conventions encourages parties

486 |bid, 449.

487 |bid, 451.

468 AnnyssaBellal, Gilles Giacca and Stuart Casdya t Sy > WLYy G SNY I (A 2state factofs ling Yy R |
' FAKEYyAAGE Y Q OHNMMO Interdational Revigwy y mfd  the Red Cross

<http://www.icrc.org/eng/assets/files/review/2011/irre881-bellalgiaccacaseymaslen.pdf> accessed 20 April

2015, 4779, 63.

WJann Ky t STFYSNE We¢KS LK AOFoAtAGeE 2F AYGISNYFGA2y It KdzYl
International Reiew of the Red Crosshttps://www.icrc.org/eng/assets/files/review/2011/irr&82-kleffner.pdf>

accessed 20 April 2015, 4481, 453.

470 AnnyssaBellal, Gilles Giacca and Stuart Casdya f Sy > WLYy G SNY I (A 2state factofs ling Yy R |
' TIAKEYAAGIY Q 93 6 88ly  International Review of the Red Cross
<http://www.icrc.org/eng/assets/files/review/2011/irre881-bellalgiaccacaseymaslen.pdf> accessed 20 April

2015, 4779, 71.

MJannK f STTFYSNE WeKS LI AOFoAf Ade ARBRA Y NYNIRF EN2 EH I3 QK dr¥ I
International Review of the Red Croshttps://www.icrc.org/eng/assets/files/review/2011/irr882-kleffner.pdf>

accessed 20 April 2015, 4481, 454.

472 |bid, 457.
473 AnnyssaBellal, Gilles Giacca and Stuart Casdya f Sy > WLY G SNY I (A 2state factofs ling Yy R |
' TAKEYyAAGEYyQ 0 H 1 M M Unternatiopal Ravigwy ™ U of the Red Cross

<http://www.icrc.org/eng/assets/files/review/2011/irré881-bellalgiaccacaseymaslen.pdf> amessed 20 April

2015, 4779, 72.

Jann K f STFYSNE WEeKS FLILX AOFIoAfAGE 2F AYGSNYylFrGA2yFE Kdzyl
International Review of the Red Croshkttps://www.icrc.org/eng/assets/files/review/2011/irr882-kleffner.pdf>

accessed 20 April 2015, 4481, 454.
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other provisions of the Conventions (applicable to international armed conflict) are brought into force.

There are various situations in which armed grotpse entered into agreements witimternational
organisations andt&tes in which they accept certalilL obligations (for instance @peration Lifeline

Sudan). Such agreements are considered to improve compliance bstaterarmedgroups. States are

often unwilling, however, to enter into such agreements due to concerns about granting legitimacy to
armed groups party to the confliét> There are also concerns that it could lead to the argument that

armed groups must consent to all rules in ortiebe corsidered bound by therfi’®

Armed groups have also engaged in unilateral declarations of their acceptance of IHL rules. For example,
variousnora G S | OG2NBR KI @S 0S02YS LI NIe& G2 GKS W5SSR3
Geneva Call to ban artersonnel mines and to further protect children from the effects of armed

conflict#’’

3. Assistance and protection of civilian populations by field operations

Recent situations of violent conflict and crisis have evidenced the need to reappraise the mechlanisms
the protection of human rights to cope with the challenges posed to humanitarian principles in complex
emergencies. These shortcomings have a definitive impact on field operations aimed at protecting or
assisting civilian populations, including peopith speciic needs from violence and persecution.

CASEtR 2LISNIiGA2ya |OGA2ya IINB 2FGSy RAGARSR Ayiz
initiatives are twofold: protection from the violence of armed conflict, which is the field etedlby
international humanitarian law, or human rights protection, the field covered by international human
rights law. Assistance programs consist of the provision of food, shelter and medical services te conflict
affected populationg’8 These too are huamn rights issues.

This subsection first examines field operations to protect civilians from violence or persecution in
situations of violent conflict and crisis and the issues invol®idhsequently it considers humanitarian
assistance and its impact ongbection.

45 Antheaw2 6 SN A YR { I YRS&AK { A QisthtedacClorstIENgAgindgPdred Yroupshiythe 6 & Y 2
ONBI A2y 2 F AYGSNY I GA2Y I f Raey | Jguknal I NI Hngernatibnkl 6 Qaw 0 H 1 M H
<http://www.yjil.org/docs/pub/37-1-roberts-sivakumaradawmakingby-nonstateactors.pdf accessed 20 April

2015, 107152.

JannKY f STFYSNE We¢ KS | LBLOE AKOYOl AyE AAGGFENA2E T AfyF(6S N2 G2ANSBY Y A A SR |
International Review of the Red Croshkttps://www.icrc.org/eng/assets/files/review/2011/irr882-kleffner.pdf>

accessed 20 April 2015, 4481, 445.

47 See theW5 SSRa 2F [/ 2 YYA (cdlSaf (hép:/vondy.gerieagal &¥d/howwe-work/deed-of-

commitment/> accessed 30 May 2015.

YL GS al OlAYy(i24KZ WLYOGSNYFGA2ylf wSalLly a Bratectip® and Odzi S/
I & & A & i IDHIED 8@ University of Essex/Human Rights Centre (r9@®nference on The Promotion and

Protection of Human Rights in Acute Crisisb47

93


http://www.yjil.org/docs/pub/37-1-roberts-sivakumaran-lawmaking-by-nonstate-actors.pdf
http://www.genevacall.org/how-we-work/deed-of-commitment/
http://www.genevacall.org/how-we-work/deed-of-commitment/

FRAME Deliverable No.@.2

a) Field operations to protect civilians
Initiatives to protect civilians from violence or to protect human rights in situations of violent conflict and
crises, range from the deployment of troops in the course of the conflict to pusiflict peaekeeping
operations and human rights field operations.

There is no consensus on providing humanitarian assistance against the will of the State concerned,
however military action, under state consent, has been undertaken to protect civilians in recest year
One of the most significant achievements has been the creation of safe areas, arlbag®for military
targeting, for civilian protection. In practice, however, the establishment of these safe areas has proven
to be flawed in their aim of protectmfrom violencedue to orgarsational purposes and failure to make

them strategically neutrdl’”® Furthermore, the existence of safe areas and other foohgrotection

within the boundaries of the stateoncernedmay erode the right td S+ @S 2y SQa 02 dzy (i NB
asylum as outlined in Article 14 of the UDMRt the same time, the creation of these areas places limits

on the duty of national authorities to provide protection to the population under its jurisdiction,
strengthening theexisting obligatioron the international community to fill this gaplhe dangerexists

that such civilian resettlemertanresult in benefit to any party to the conflict, therefore the right to
freedom of movement should be carefully considered to availitipal manipulation of these initiatives.

This is in line with the need to provide ndiscriminatory protection, free from political implications.

Human rights are playing an increasing role in astflict stabilgation, resulting from the idea of avider

LIS OS1SSLIAYIQ 2NJ AyiSaINFXrGSR FLIWNRIOK (G4KFKG KIF&a o8

tendency ismade visible with the inclusion of a human rights component in the missions and its
integration into specific elements within the same. Thates of human rightgpost conflictis also an
appropriate indicator to assess the progress of peace. Furthermaokling ongoing human rights
concerns at the political level can prevent the recurrence of conflicts. The military and police (civil)
comporents of peaceeeping operations can also contribute to human rights work in terms of
reconciliation and prevention of conflié:

l dzYl'y NAIKGA FASER 2LISNIGAZ2YyaAa INB Fy AYLRNIFYyG R
to conflict*82 Within postconflict peacebuilding operations, the human rights component is intended
towardsshort-term stabilisation and longerm structural developments. Strong political support for these
reforms is necessary to support these efforts in terms of authority@mdfinancial basi$%

Despite all the progress achievedirld operationsefforts continue to ensure the effective protection of
civiians at the universal and regional levef8.One of the most required improvementsas the

419 bid.

480 hid.

48l United Nations Department of Peacekeeping Operations and Department of Field SufipibAffairs Handbook

(New York 2012) http://www.un.org/en/peacekeeping/documents/civilhandbook/Civil_Affairs_Handbookpdf
accessed 30 May 2015.

“25eea A OK I St h Q THe Hutrar\NRigats Fieftl ®decation. Law, Theory and Préasbgate 2007).

WYL GS al OlAyldz2aKsz WLy SNy ISugparting Human RightdtyfcughaProtéction and dzi S
I & & A & i IDFID & University of Essex/Human Rights Centre (t9@®nference on The Promotion and
Protection of Human Rights in Acute Crisisb47

484 bid.
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institutionalisation of humarrightswithin operations such that¥ | & { | i6régBiredftora Bhich to
work on logistics and recruitment, on training and standard mdtiiogies, and on lessons learnadd

SO f d#f° Bdixhe Buand UN have reinforced their commitment to addnessan rights issues and
thus incorporate human rights components in their peace operations aimed at the promotion and
protection of human rights on the ground as well as human rights mainstreaming within the nff§sion.
Other issues of concernare the dependence of UN human rights operatiamsthe political will; their
transparency in terms of public reporting functidack of resources and capabilitie¢se co-ordination of
activities withrelevant actors and proper followup of the activitiesof human rights field operations
together with those of the UN human rights mechanisfis.

b) Humanitarian assistance and its impact on the protection of

civilians
Humanitarian assistance provided in the form of emergency relief can have an impact on huntan righ
and analysis of this is warranted to maximise the protection of human rights and to reduce the potential
for human rights violations.

Assistance may have a negative impact on protection effastthese activities are less politically sensitive
and they may replace some of the protection initiatives. This tendency can be appreciated in international
responses to conflict during the 1990s, and particularly with regards to UNHCR perfortfaficere

were also diverging views about the fact that relief nadgo prolong conflict by sustaining warring parties
supportof oppressive regime¥®

Providing assistance without consent from the authorities concerned is also controygesiaitethe fact

that relief aid should be provided based time protection neals of the beneficiaries and furthermare

the fact that humanitarian assistance can positively contribute to support human rights and prevent
conflict. Within the UN system, human rights could be taken grater consideration at the planning
stage of huranitarian assistance through consultation with the High Commissioner for Human Rights.

Not all humanitarian organisations agree over how far protection goals can be integrated into
assistancé?®® For some, humanitarian assistance is already provided within a protection framework,

485 |bid.
486 See Jeannette Boehme, Human Rigintd Gender Components of UN and EU Peace Operations. Putting Human
Rights and Gender Mandates into Practice (Deutsches Institut fur Menschenrechte/German Institute for Human

Rights 2008) kttp://www.institut -fuer-
menschenrechte.de/uploads/tx_commerce/study human_rights and_gender componer#s.pdfccessed 10
September 2015.

487 UN, Uniting our Strengths for PeagePolitics, Partnership and People. Report of the Highel Independent

Panel on United Nations Peace Operations (2015) <http://www.un.org/sg/pdf/HIPPO_Report_1_June_2015.pdf>
accessed 15 September 2015;28.

488 Thistendency has been criticised as a general feature of international response to conflict in the 1990s, and has

been a particular subject of debate around the work of UNHCR.

WYL GS al OlAylz2aKs WLYGSNYylFGA2yl t wSa ligolgh Peotectiop andd Odzi S/
I & & A &in IDFID & University of Essex/Human Rights Centre (t9@®nference on The Promotion and

Protection of Human Rights in Acute Crisisb47

490 bid.
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namely that of international humanitarian law, and the principle of neutrality recognised therein must
remain paramount. Trends towards “human rights conditionglity assistance are rejected as an
abandonment of humanitarianisfi? Others are in favor of making use of a human rights framework in
planning their relief activitie$®

It has also to be noted that the contribution of aid workers to human rights monitoring anocady is

also subject to discussions. Due to their field preseradieef workers have access to relevant human rights
information. This is particularly relevant in missions which are exclusively humanitarian, which do not
integrate human rights activitg In this event, information may be facilitatbgghuman rights monitoring
bodies or human rights violations may be publicly denounced. However these actions entail mqre risks
therefore the potential adverse consequences need to be considered and cotetioni need to be
reinforced.*%*

It can be concluded that human rights analysis at the planning and implementing stage of responses to
crisis can reinforce protection. Both protection and assistance initiatives have repercussions on the civil
and politica rights of individuals. In order to gauge the impact of these actiyitids necessary to set

clear protection goalé®

D. The EU and humanitarian assistance

1. Overview

The EU is collectively the world's largestatetionor, comprising of Unicand EU Member State bilateral
contributions?#®® The European Commissiothrough the Humanitarian Aid and Civil Protection
department (ECHO), provides coordination among the EU Members States on humanitarian action and
LI2f AO@d 9/ 1 hQa Y tragioR bf didwaF fiesNegiildted bylCRuvicN elulation 1257796
EUfunded humanitarian projects are executed through partnerships with UN agencies, NGOs and other
international organisation&®®

¢CKS ¢NBFGe 2F [Ad02Yy dzLK 2 faRRidgtandeKr8ief,Bnd Qratectivd t6 WckinasY Sy G
of natural or marmade disasters around the worff¢ KS 9! Q& KdzYlI yAGF NRFY LIt AC
the Treaty on the Functiong of the European Unigrthe Humanitarian Aid Regulatith and the

492bid.

493 bid.

494 | bid.

495 bid.

4% Art. 4(4) of the TFEU states that the EU has competence in the areas of development cooperation and
KdzYl yAUGFENAFY AR ¢gAGK2dzi LINBS2dzRAOS G2 aSYOoSNI {G4FdSaQrT
I dzY'F YA G NR Iy ''ARQ OHNNyYyO http:/feur stex.éuropa.eu/legap K 1 M
content/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&fromaédéssed 20 April 201ara. 5.

497 Council Regulation (EC) No. 1257/96 conagyhiumanitarian aid (20 June 1998) L 163, 2.7.1996http://eur -
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1996R1257:20090426:&t¢E4RH 20 April 2015, 1.

4989 dzNB LIS | v [ 2YYAaaArzy 9/ 1 hZ W C dzyttR ey cliropaBlebo/fudimy | y A G I NR
evaluations/fundinghumanitarianaid_er> accessed 28pril 2015.

499 Art. 214 of the TFEU.

500 Regulation (EC) No 1257/96 concerning humanitarian aid (20 June ©J96)163, 2.7.1996, &http://eur -
lex.eurga.eu/LexUriServ/LexUriServ.do?uri=CONSLEG:1996R1257:20090420:ENcEEded 20 April 2015.
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EuropearCons@&sus on Humanitarian Aid have the collective torsave and preserve life, to prevent or
reduce suffering antb safeguard the integrity and dignity of individuals by providing relief and protection
during humanitarian crises.

The European Consensas Humanitarian Aidlaid down guiding principles for EU humanitarian
assistance, namely the humanitarian principles of humanity, neutrality, impartiality and indepenténce.

¢tKAa R20dzyYSyid TFdzZNIKSNJI RSFAySa (KS 02 Yaheedsha@eslc SOG A O
emergency response to preserve life, prevent and alleviate human suffering and maintain human

RA 3 yRAiitBe@odal levelil KS 9! Aa Ffaz2z O2YYAOGGSR (2 LINROARS Wi
GKS NBaAfASYyOS (21 SiyKSSNBASWLARANSEFQ@O S (12 Fa GYNGBFalalSOA (& 6 dz
YAGATIGS GKS AYLIOG 2F RAALFIAGSRA FyR (2 SyKIyOS K
It should be noted that the Eid also committed to respect and promote compliance wh international

law, with emphasison IHRL, IHL and Refugee L&twAccordingly, the EU adopted the Guidelines on
promoting compliance with international humanitarian law in 200pdated in 2009% This commitment

is also reflected in each of its partnership agreements. Since the Cemmisiplements its humanitarian
programmes through partner organisations, it is necessary to ensure thatalseydhere to common
humanitarian principles®

2. Challenges

a) Providing independent humanitarian aid while ensuring
coherence among external policies

The main challenge for the EU as a humanitarian aid proisderrespect the principle of independence

given thathumanitarian policies aran A y 1 S3INI f LI NI 2F GKS 9! Qa SEGST
documents on humanitarian assistance urder the separate nature of humanitarian aid in comparison

with other external policies, i.e. development cooperation or Common Foreign and Security Policy

(CFSP¥?

01y 2dzy OAf 2F (GKS 9dzNRBLISHY ! yA2YS WOdzNRLISIY hit@/iaSy adza 2
lex.europa.eu/legatontent/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&from=lEbessed 20 April 201paras.

10-14.

502 |bid, para. 8.

503bid, para. 9.

504|bid, para. 16.

505/ 2dzy OAf 2F G(G(KS 9dzNRLISIHY ! yAz2yI W9! DdAzZARSftAYySa 2y LINE
oLI[0Q OHANNGO -3a7W <http://eur -lex.eurom.eu/legat
content/EN/TXT/PDF/?uri=CELEX:52009XG1215%2801%29&freasdeNsed 20 April 2015.

506 Eyropean Union, Framework Partnership Agreement with Humanitarian Organisations (2014) FBN2014
<http://ec.europa.eu/echo/files/partners/humanitarian_aid/fpa/2014/FPA NGO _enpdiccessed 20 April 2015,

Art. 3.2
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The Lisbon Treaty seems to have strengthened the independence of EU humanitarian daglimgtriion

in a separate chapteéf® Nonetheless, pursuant to the Article 214(1) TFEU, EU humanitarian aid shall be
O2yRdzOGUSR WogAGKAY GKS FNIYSG2N] 2F GKS LINAYyOALX Sa
strict interpretation of the wordig of this provision may lead to the conclusion that humanitarian aid can
be used as an instrument to achieve objectives contained in Article 21 TEU, sy{thsasve peace,
LINB@Sy (G O2y Tt A0Ga | yR &% subjgchtd AtBly 21BTEUIBeN) Indieds 2oy | €
ensure coherence among its external policies, including humanitarian aid, which may endanger the
AYRSLISYRSYyOS 2F 9! Qa KdzYFyAdl NAIY | A-Basddadprbade ©@ ¢ 2
of humanitarian aid policy, Articl214(2) TFEU is to be interpreted as restricting the humanitarian aid
202S00AQPSa (G2 GK2aS WAY O2YLAXAlIYyOS 6A0GK (GKS LINRY
impartiality, neutrality and nofRA a ONA YA y I G A2y Q

Q)¢
wm

At the institutional level humaritarian aid does not fall under the competence of the EEAfBke

development cooperation. However some humanitarian actors and ECHO itself have expressed their
O2yOSNYya lo2dzi GKS AydSaANIGAZ2Y 2F KdogethaiwithaNR |y | A
broad interpretationof the coordinating role of EEA®hichmay damage the princie of independence

and politici€ humanitarian policy*

It can be concludedhat the Treaty of Lisbon reinforces the independence of humanitarian aid policy
while the European Consensus on Humanitarian Aid consolidates the applicability of humanitarian
principles. Nonetheless, the pursuance for greater coherence among the EU exw&icialsgposes a risk

of politicisation of humanitarian aid delivery.

Despite thedistinct nature of humanitarian assistance, it can only be effective when linked to other
policies particularly to development cooperation. The European Consensus affirms that EU humanitarian

aid should take into consideration lotgrm development objedves®!? Certainly humanitarian and
development policies come closer in certain scenarios, particularly pursuant to the objective of
strengthening resilienceg KA OK Wit ASa 4 GKS 2dzyOliirzy o06S0GsSSy
assistanc€?® The European Consarsdocument further recogniss that humanitarian assistance is

58t SGSNJ £y 9fadzsS3aS | yR WY hND ALSBon: Wplic&ions df 8 New Trda¥wl y A G | N
.FAaxaQ Ay Ly3S D2 @&EU BanBgerheytBf GlobaNEmergegciesk LegabRratnawork for Combating

Threats and CriséBrill 2014) 2045.

S0STEU, Art. 21.2(c)

S0OWEFy hNDBAS Si It &3 \Yrialdaftloffe Eurdpdah Whion'sAERernaldctibny Thé Ghallénge of
wSO2yOAfAYy3a / 2KSNByYyOS | yoRmalof Goftihgdntiesngt @lsR Manageme®®d HH 0 0 0

SUCaritas, Bridging the gap between policy and practice (2011)
<http://www.caritas.eu/sites/default/files/bridgingthegap endefinite.pafaccessed 20 April 2018xfam,Fit for
Purpose? The European External Action Service one year 0Of2012)

<http://www.oxfam.org/sites/www.oxfam.org/files/bp159it-for-purposeeeas23011ten.pdf> accessed 20 April

2015

512 Council of the European Unio®9 dzZNR LISty [/ 2y aSyadza 2y | dzYl yhkpd/euNh Iy | A R,
lex.europa.eu/legatontent/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&fromaédéssed0 April 2015para. 22.

SBLY wnamMH GKS 9dzNRLISIY [/ 2YYAAaaA2Y3I AYy | [ 2YYdzyAOlI GAZ2Y

I LILINR I OK G2 NBaAfASYOSY [SIENYyAy3I FNRBY C22R {SOdz2NARGeE& /N
outlines astrategy to increase national resilience capabilities and reduce the vulnerability of people affected by
disasters combining humanitarian and development aid. See European Commission, Communication to the
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usually delivered in situations where other instruments related to crisis management, civil protection and
consular assistance are in plaead the EU has to ensure coherence, complementauriky efficiency in
its response to crises?

b) Humanitarian aid and crisis management operations

EU humanitariaraid is not a CSD#eol,>*but in conflictrelated scenarios both humanitarian aid and
security and defence mechanisms may potentiallyapply, as the EU pursuesoheaence and
complementarity in itsesponse to crises®®

i. The use of civil protection resources and military assietsesponse to humanitarian
situations

Pursuantof Article 40 TEU, the implementation of CFSP measures should not be done at the expense of
policies listed in Articles 3 to Bicludinghumanitarian aid under Article 4. Thus this provision ensures the
independence of EU humanitarian aid in relation to potential foreign policy and military influences. Article
no ¢9, SYPalldws tha EU to resort to civilian and military means to support humanitarian
operations®’” The European Consensas HumanitarianAid dzLJK 2 f Ra G KF G0 WGKS dzaS 2
resources and military assets in response to humanitarian situations must be in line with the [applicable]
DdzZA RSt AySa wX8 (2 al FS3dzZ NR O2 YHBJ MY AYTOSNIgeA ki (KBl
O02YLX SE SYSNHSyOAS&aI NBO2dzNES (2 ORGurttiermbdd®ei SOG A 2y
European Consensus statbat

In order to avoid a blurring of lines between military operations and humanitarian aid, it is

essential that militaryassets and capabilities are used only in very limited circumstances in

adzLILR2 NI 2F KdzYF yAGENRFY NBEAST 2LISNFraGA2ya Fa |

civilian alternative and only the use of military assets that are unique in capabiitpeailability

can meet a critical humanitarian need®

9dzNR LISHY tFNIAFYSYd yR GESNBREADOEYOPYKESD NGOMEPERE NBY C2
586 final (30.10.2012)
<http://ec.europa.eu/echol/files/policies/resilience/com_2012 586 _resilience enhigft//ec.europa.eu/echoffil
es/policies/resilience/com_2012 586 _resilience.matthttp://ec.europa.eu/echo/files/policies/resilience/com 20

12 586 _resilience en.phftp://ec.europa.eu/echo/files/policies/resilience/com_ 2012 586 _resilience_enxpdf

accessed 20 April 2015.

S14) 2dzy OAf 2F (GKS 9dzNRBLISHY ! yA2YS WOdzNRLISIY hit@/iaSy adza 2
lex.europa.eu/legatontent/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&fromateidssed 20 April 201para 22.

515|bid, para. 15

516 |pid, para. 22.

S7TEU Art. 43 (1).

S8Councilofti KS 9 dzNR LISIY ! YyA2Y S WOdzNRLISIHY [ 2y aSy atpd/eue-y | dzYl y
lex.europa.eu/legatontent/EN/TXT/PDF/?uri=CELEX:42008X01 3&{iim=EN- accessed 20 April 20Jfara.57.

The applicable rules are the Guidelines on the Use of Military and Civil Defense Assets in complex emergencies and

the Oslo Guidelines on the Use of Military and Civil Defense Assets in International DRedister

59/ 2dzy OAf 2F (GKS 9dzNRBLISHY ! yA2YS WOdzNRBLISIY hit@/MuaSy adza 2
lex.europa.eu/legatontent/EN/TXT/PDF/?igrCELEX:42008X0130(01)&from=ElNcessed 20 April 201#ara. 60.

520 |pid, para.61.
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Respect for international humanitarian law requires that EU military operations supporting humanitarian
assistance are subject to strict conditions. The preparations for a potential EUFOR Misiiga o 2011

was assessed positively as it provided guarastesvardsthe neutrality of humanitarian assistance and

an independent neetbased assessmer@n April 2011he Council adopted a decision on EUE@MRa, a
military operation tosupport humanitaian assistance operations in Lihgdthough it was never launched

It was decided that the deployment of EUFOR Libya would be conditional upon request by the UN Office
for Coordination of Humanitarian Affairs (UNOCHA) and after all civilian altersdtacbeen explored

and exhausted. The condition for such deployment secured that the decision to resort to military assets
would be based on a nesdhased assessment by OCHA and with respect to humanitarian printples.

It should be noted that militarysaa Sia GKSYaSt@dSa NBYFAY dzyRSNJ YAfA
operation as a whole must remain under the overall authority and control afdlgongble humanitarian
organi$ G ASZ Therédore it is imperative that the humanitarian operation retairssdivilian naturé??

With respect to the needbased assessment and neutral nature of humanitarian assistance, the EU when
YI1Ay3 620 GA2y RSOAaAz2yazr Ydzaid SyadaNB wolflyOoSs
Forgotten crises and those negted needs in response to specific crises receive special attention from

the ELS2*ECHO ensures a nebdsed approach throughtwo-phase assessment procedure. At an initial

stage, ECHO has tools which provide evidence on the needs in specific countiiediwidual crises. The

second phase focuses on the context of the crisis and response af@EGEHO also supports and
contributes to the improvement of needs assessments and evideéased decisiommaking in the
humanitarian sector as a whot&.

i. The EU’s comprehensive approach to external conflict and crises

This approach has alady been applied as the orgainig principle for EU action in the Horn of Africa, the
Sahel and the Great Lakes. The EU has been enhancing its comprehensive appestaimab conflicts
and crises in practicand through statements. Being aware of the danger that this approach poses to the

S2Caritas, Bridging the gap between policy and practice (2011)
<http://www.caritas.eusites/default/files/bridgingthegap_endefinite.pdfaccessed 20 April 20159 and 33.

52 2dzy OAf 2F (KS 9dzNRLISIY ! yA2YyI WOdzNRLISIY ht@/iSy adza 2
lex.europa.eu/legatontent/EN/TXT/PDF/?uri=CELEX:42008X0130(01)&frometeldssed 20 April 201para. 63.

523 |bid, para. 63.

524ECHO has two evaliien mechanisms: the Global Vulnerability and Crisis Assessment (GVCA) and the forgotten

crisis assessment (FCA). These tools serve to determine where to allocate EU humanitarian aid on a needs basis and

with due respect to the principles of impartially dindependence. The GVCA and FCA facilitate a consistent and
oFftryOSR Ftf20FGA2y 2F NBaA2dzNOSa I ONE SChobaRaldeabiigfandi NB I A z
/ NR aaAa laasSaaySyl K C 2 $hibg/éc i Bopa.eu/edhd/r@sburcesdmpaigBsidineS vy (i Q
databases/globalulnerabilityand-crisisassessmenforgotten-crisis_er accessed 30 April025. Both tools are

available at #ttp://echo-globalvulnerabilityand-crisis.jrc.ec.europa.eu/PublicVisualization.aspgcessed 30 May

2015.

525See 9 dzNR LIS | vy I 2YYAaarzy 9/ 1 hZ Wl aaSaaay3 ySSRaxz
<http://ec.europa.eu/echo/what/humanitariaraid/needsassessments_emaccessed 30 May 2015.

526 The EU follows the work of the Intemgency Standing Committee (IASC) in the application of the Operational
Guidance on Coordinated Assessments in Humanitarian Crises and the MIRAcl{Mtétisector initial rapid

assessment). ECHO also provides fundingglioibal needs assessment initiatives under the Enhanced Response
Capacity (ERC), supporting the development of the Index for Risk Management (InfoRM).
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delivery of humanitarian aid in line with the humanitarian principles, all EU institution agree on the
following:

[Hlumanitarian aid shall be provided in accordance with its spegifidus operandi
respectful of the principles of humanity, neutrality, impartiality and independence, solely
on the basis of the needs of affected populations, in line with the Eurofeaisensus on
Humanitarian Aid?’

¢CKS 9! Qa NBIOlA2Y (G2 O2yFEtAO00 Ay {&NRI asSNBSa Gz
more comprehensive responses. In June 2013 a comprehensive EU response to the Syrian crisis was
announced by the lropean Commission and High Representative of the EU for Foreign Affairs and
Security Policy?® This broad strategy was aimed at facilitating a political solution to the crisis, the
prevention of regional destabéition and humanitarian aiéf® The comprehesive approach coists of

WLI2 Ay ( Ay 3 atiog of iheeftireYahde bffinktdimes available to the EU and itsevhber Sates

in crisis management to achieve a more holistic, sustainable response addressing multiple facets of crises
in a coheent may’ Y $*RMRiapproach entails the risk that EU humanitarian aid is perceived as a foreign
policy tool.

Moreover,humanitarian exceptions and safeguards embedded in foreign policy tools may not always be
effective. For instance, restrictive measures areedusby the EU as part of an integrated and
comprehensive policyapproach®®! 9 ! NBaUiGNAROGADBS YSIFadaNBa |INB FAYS
internationd LIS OS yR aSOdNAG&EQE EKER2HEOSNIREEWABNI (12 WNE
extent possible any advee humanitarian effects or unintended consequences for persons not targeted

2NJ Y SAIKO 2 dzRATY Scuf@ 2hidzgrid NJoudiéll Dezisions imposing sanctions always contain

legal safeguards in the form of humanitarian exceptions to the restriction®seth In practicethe

fulfilment of these exemptions encounter many obstacEEsonomic sanctions have the potaito affect

negatively the humanitarian assistance provided in the targeted counwoy only by increasing the

279 dzNR LISHY [/ 2YYAAaaA2yI WeKS 9! Uda O2YLINBKSyaA@Sinal, LILINE | OK
(11 December 2013)http://www.eeas.europa.eu/statements/docs/2013/131211 03 _en.pdiccessed 30 May

2015, 4 The Council reaffirms this statement in its conclusionsn€ibof the European Union, Council conclusions

on the EU's comprehensive approach (Brussels, 12 May 2014)
<http://www.consilium.europa.eu/uedocs/cms_Data/ads/pressdata/EN/foraff/142552.pdf accessed 30 May

2015, para. 12, 4.

528 European Commission and High Representative of the EU for Foreign Affairs and Security Policy (2013), Joint
Communication to the European Parliament, the Council, the European EcoanchiSocial Committee and the

I 2YYAGGSS 2F (GKS wS3IAz2yas Wez2glkNRa || / 2YLINBKSyairgsS 9!
24.6.2013).

S9WFY hNDBAS S Ffdx Wl dzYFyAGENREFY ! AR | a I yChdllghge®a NI £ t |
wSO2yOAtAYy3a / 2KSNBYOS IyR LYRSLISYRSYyOSQ 6HAMNnO HH 06000
0] vyRNBF t2yGANREA SG Ff X W[ 23aAy 3-BasedWVieWpbindbrStke EW ghd (G K S  { ¢
I dzY'F YA G NR Iy 3) A R(he &Jaumnal of Humanitarian Assistance
<http://sites.tufts.edu/jha/archives/tag/comprehensivapproact» accessed 30 May 2015.

Bl 2dzy OAf 2F (GKS 9dzNRLISIY ! yA2yS W. [ AA0 LINAYOALX Sa 2y

1 (Brussels, 7 June 2004)
<http://register.conslium.europa.eu/doc/srv?I=EN&f=ST%2010198%202004%20REY &2@tsed 30 May 2015
para. 5.

532|bid, para. 1, 6.
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humanitarian needs, but hireting efforts to provide humanitarian assistance. Humanitarian aid agencies
working in Syria claim that international sanctions against the country have gatggha shortage of
supplesand restrictedthe transfer of funds33

N > oA

Resorting toll KS a S WK gzY ISyEXO(Bthyidangihute @ increasiviolence against civiliari?
Should this be the outcome of the application of these humanitarian safeguael&U would béound
to beacting inconsistently with its humanitarian objectives and core values.

TheEU is aware that the eexistenceof different crisis management measurhas potentiallyserious

risksfor a principleddelivery of humanitarian aid. Consequentiiye EU has been gradually defining the
boundaries of civiilitary operations andheir relationshipwith the humanitarian sector. The operation

9! Chw ¢OKIFIRkw/! 3 & LINIL 2F (GKS 9! Qad O2YLINBKSYyaAQ
at providing greater security to enable humanitariassistance and free movemeuwithumanitarianaid

personnef*® EUFOR Tchad/RCA set new benchmarks for-ndiithry cooperation, reinforcing
communication between humanitarian actors and military personwéile respecting the independence

of humanitarian aid*

S wlL b ySsasz W{lyOQhiAzya KA KdzYt yAGEF NRF Y AR
<http://www.irinnews.org/report/97335/sanctionshit-humanitariaraid-to-syria> accessed 30 May 2015.

534 1n May 2011 the EU imposed a full arms embargo on Syria in response to the violent repression by Syrian
government forces of peaceful protests and the following violent conflict in the country. In 2013 the Council
authorised K S & dzLJLJt & 2F OSNIFAY SldALIYSYdG G2 {@8NRAlIY 2L AA0A:
GKS odzZ t SG FyR SEGSYR GKS | N¥ya S Yhtp/NEoxfgmorgulinelia > al & &
centre/pressreleases/2013/05/etforeignministersmust-bite-the-bullet-and-extendthe-armsembargeon-syria
saysoxfan>accessed 30 Ma3015.

535 UN Security Council Resolution 1778 (2007) on the establishment of the UN Mission in the Central African
Republic and Chad (MINURCAT) adopted on 25 September 2007
<http://www.refworld.org/docid/46fb5c9d2.htmhttp://www.refworld.org/docid/46fb5c9d2.htmb accessed 30

May 2015;Council Joint Action 2007/677/CFSP of 15 October 2007 on the European Unioly mydéeation in the

Republic of Chad and in the Central African Republichttp#/eur -lex.europa.eu/legal
content/EN/TXT/PDF/?uri=CELEX:32007E0677&fromaEdésed 30 May 2015Council Decision 2008/101/CFSP

of 28 January 2008 on the launching of the European Union military operation in the Republic of Chad and in the
Central African Republic (Operation EUFOR Tchad/RCARttp:/feur -lex.europa.eu/legal
content/EN/TXT/PDF/?uri=CELEX:32008D0101&qid=1435745108318&frormcteNsed 30 May 2015EEAFU

Military Operation in Eastern Chad and North Easteznt@l African Republic (EUFOR Tchad/RElajch 2009)
<http://www.eeas.europa.eu/csdp/missionand-operations/eufortchadrca/pdf/01032009 factsheet eufer
tchadrca_en.pdhttp://www.eeas.europa.eu/csdp/missionand-operations/eufortchad

rca/pdf/01032009_factsheet eufetichadrca en.pdfaccessed 30 May 2015.

6 51 YASY | Stfex W[ Saazya FNRBY 9! Chw ¢OKIRkw/!Q 9! L{
<http://www.iss.europa.eu/uploads/media/Lessons from EUFOR_ Tchad Reportgudessed 30 May 2015, 9.

'b h/ 1! WwSTFSNByOS 5 2Milian Siglisory Arrandevhenys Jarnid IGdbFatioy” Mechargsing

RdzNA y 3 idKS al yRIGS 27T 9! Chw ¢/ 1
<https://docs.unocha.org/sites/dms/Documents/CivMil%20Ref%20D0c%20EUFORY%20RCAMB> accessed

30 May 2015.
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E. Conclusion
Protecting civilians frorthe worst effects of violence and abuse has become prominent on international
political, humanitarian and human rights agendas. However, there are different conceptions of protection
and a high degree of uncertainty, not just about how to protect civilis$about what the protection
agenda consists of: protection of who or what, against what kinds of threats, by whom? Although the past
two decades have seen unprecedented willingness within the international community to intervene in the
internal affairsof States, international political and military action to protect vulnerable populations has
remained grossly inconsistent anoh some instanceshas aggravated the problem. Moreover,
interventions and policies tend to prioritise stability over human tsgtonsiderations, especially when it
is the human rights of vulnerable groups that are at stake. The forthcoming FRAME report 10.3 will address
the EU’s legal and policy framework on protection of civilians, including vulnerable groups, and will test
the consistency and coherence of CSDP policy through the analysis of practicst(chss).
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IV. The interaction between IHRL, IHL and IRL

A. Introduction

Theinterest inresearch concerninthe relationship betweenHRL andRL is fairly recent. Traditionally,
these three bodies ahternationallaw, in particular IHRandIHL were considered autonomousecause
of their different origins IHL precedes IHRL by almost one centMiijanovic notes that the reason for

this dissomnce is that the international legal syst&@nX & OF y & A YdzZ Gl yS2dzateée G§SyR

because it tries to accommodate a number of widely diverging values and interests, and towards
harmongation, because without a measure of unity a legal systeuld soon stop being one, and divide
AyiG2 &aS@GSNIf LIFNIhia ghezbrhenth NEBXxprdsyed ia thadntedplay between IHRL, IHL
and IRL.

As other scholars have notedvenif they were not created with the idea that they should be applied
together, there were basic principles when drafting the Universal Declaration of Human Rights that were
inspired from the drafting ofhe Geneva Conventions of 19#8.In practice these three brancheef
international lawhave never really been autonomofrem another.Some authors point ouhat armed
conflict constitutes one of the main causes of massive displacement of poput&iSome authors
contendthat despite the fact thathere is an indubitable convergenbetweenthese three branches of

law, this doesnot mean that there is aesultingsubstantive and/or procedurallarity. This convergence

is based on the fact that IHL, IHRL #Rdall havea similargoal:the protection of the persofi*’ Besides

this, the current phenomenon regarding mas®mvement of persons has required that IHRL, IHL HRid
reinforce their protection goal$*!

The study of the relationship and interaction between IHRL, IHL and IRL, based on legal literature, poses

a series ofgsues. First of all, on the basis of the literatsw@veyed there are two mainways of
approaching the matter: the majority @futhorsaddresshe relationshipbetween IHRL, IHL and IiRla
general perspectiveThis means that the authors address the relationship between these legal areas,
mainly through the concepts ¢fx specialiand complementarityOther scholaranalyse theelationship
betweenthese legal areas by examinisgecific rules of these bodies international law.

537 Marko Milanovic, 'Norm Conflicts, International Humanitarian Law and Human Rights LHuvhan Rights and
International Humanitarian Law Vol. 19Cdllected Courses of the Academy of European Law, 2010)
<http://papers.ssrn.com/sol3/papers.cfm?abstract id=15315%ccessed 20 January 201586, 13.

538 Cordula Droege, 'The interplay between International Humanitarian Law and Interahtioman Rights Law in
situations of armed conflict' (20040 (2) Israel Law Review, Hebrew University International Law Research Paper
No. 1407 <http://ssrn.com/abstract=1032149 accessed 19d@ember 2014, 31355, 314.

S9CNI ye2Aa .dz@AYyA2YyS WwSTdza3SSaz AyiaSNyrtte RAaL}i Il OSR
Fordham International Law Journahttp://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1990&context=ilj>
accesed 15 September 201%397.

LIS |

540 Antonio Augusto Cancado Trindade etdb SNEOK2 Ay USNY I OA2ylf RS f2a RSNBOK?Z
RS t2a NBFdAAFR2a & RSNBOK2 Ay(SNYI OA2y Adtas dedS¥rhinadoti | N& 2 Y

10 afios de la Declaracion de Cartagena sobre Refug@Beslaracion de San José sobre Refugiados y Personas
Desplazadas (Memoria del Coloquio InternacioBal) José: ACNUR/IIDH/Gobierno de Costa FG&267.
541bid, 195.
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With regard to IRlthere is a consensus that IRL needs to be applied in complementarity with other bodies
of law to provide a morgrotective approach??The provisions of IRL are so precise that complementarity
is necessary to seceithe fulest protection. Rfugee law is usually considered a part of human rights law,
and there are many instances where human rights bodies and IRL bodies act together.

Concerninghe relationship between IHL and IRL, scholars have rnthsgdvhen the @neva Conventions

were drafted, auniform definitio/ 2 ¥ WNXB T dz3 §57hs iskha Rasoh vy th® Befirdtidndf

refugee under these conventionss narrower than the one offered by IRActually the definition
formulatedin the Geneva ConventionBco X & LINBaASyGa az2vyS 1Se& OKI NI OGSNA
GrtdzS 2F Lw[ FYR LI w[ F2NJ NB3dA*Howewerboth KIS and IR y & F S N
originated because of the need to regulate the protection of persons who are undeother/protection

of a State of which they are not nationaf8 As a consequence, it is argued thet andRL should be

applied togetherin contexts of armed conflict, as each of these branches of law cdandependently

offer a complete or broatkvel ofprotection for refugees.

In accordance with this theoretical approatihe main advantages IHL poses to refugees is that it awards
them protection as well as preventing displacemefitRegarding e applicability ofIHL, theoretical
analysidollowsin three stagesrefugees in warefugees from waandrefugees in postvar contexts.

As regards refugees in war, it is noted that there is no provisiorefagees in norinternational armed

conflicts®’ However, it should be recalletlat, as long a they are not participatig directly in hostilities,

refugees benefit from prohibition of attachs they are not lawful targetshey are civilian&*® Regarding

the protection of refugees under international humanitar law in general, it is rightly pdad out that:
¢KS ONHzE 2F GKS YFGGSNI A& GKSY 6KSGUKSNI NBTdzasSe
humanitarian law. There is, however, no unequivocal answer to this question. International

52MichelleC 2 & (i S NREfoulhetydn the Basis of So&oconomic Deprivation: The Scope of Complementary

t NPGSOGAZY AY LYGSNYyFGA2y L€ NewdzY Fegland wliad K ®eéview ,[ | ¢ W6 H N
<http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1605822> accessed 20 J&idry, 259.

% A0Syl [/ KSGIATYT WINNYSR /2yFtA00G FyR C2NOSR aAdaNl GA2YY
wSFdzaSS [Fé IyR ldzYly wAadakKda [6Q Ay ! YRNBG /| LKIFY 9 t
Law in Armed ConfligfOxford University Press 2014http://ssrn.com/abstract=230885¥ accessed 20 January

2015,727.

5441bid, 729.

S5RachelBrett® @S [ SAGSNE WwSTdzaSS ¢ YR AYGSNYyFraGA2y Il KdzYl
(2001) 83 (843)International Review of the Red Crosshttps://www.icrc.org/eng/assets/files/other/713
726_brett_lester.pdf> accessed 16 September 20183.,7

561 f AOS 9RgIFNRAZ W/ NRaaAy3da [S3AFf . 2NRSNAY ¢KS LYyGSNFIFOS
L dzYF YAGENREY [Fg Ay GKS GLYGSNYFGA2yLFf tNRGSOGA2YE 2F
International Humanitarian Law and Human Rightaw. Towards a New Merger in Internatioba (Brill 2008),

431.

e A0Syl / KSGFAEZ WINYSR /2yFEAOG FYR C2NOSR aAaNl idAz2yyY
wSTdzaSS [é | yR | dzYly wAa PdolaGaeta (edsQTha @xford AdndbiBok of Interhatidiidl ¥ 3
Law in Armed Conflict (Oxford University Press 26dfp://ssrn.com/abstract=230885¥ accessed 20 January

2015y704.

SCNF Y2 AawS a3 8y WYUGSNylrffe RAALIFOSR LISNBE2Yyas |yR A
Fordham International Law Journahttp://ir.lawnet.fordham.edu/cqgi/viewcontent.cgi?article=1990&context=ilj>

accessed 15 September 2015, 1404.
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humanitarian law instead provides a pieswal frame of prtection which depends on a
complex set of various factors, including the ratification of AP I, the nationality of refugees,
and the time of the arrival on the territory of the States parties. While some are protected
persons under AP I, the great majoratfrefugees caught in international armed conflicts are
not covered by this last instrument. In such a case, they must accordingly fulfil the ordinary
conditions required by international humanitarian law to be considered as protected
persons>*®

In additionwhen refugees fulfil the conditions to be considered protected persthey also benefit from
the elementaryconsiderations of humanity, as established in @erfu Channalase and in thdilitary
and Paramilitary activities in and agatnNicaraguacas heardby the [CF%°

Nonetheless, since Article 73 of Additional Protocol | reairat refugeesneedto have been considered
as such before the beginning of hostiliti¢sis leavescertain refugees unprotectedand is therefore a
shortcoming of internBonal humanitarian law, considered by some as a direct contradictbn
humanitarian principles®!

Atticle 44of AP2 FFSNE LINRPGSOGAZ2Y (2 NBFdzZ23SSa WFNRBY YSI adzN
the grounds of their nationalitygven though theyy @ KI @S Ff SR FNRY JITHRBR dzLJAa 2 F
provision is important because otherwise these persons would not be afforded protection by IHL because

they would be considered subjects of their State. However, as they are refugees, by definiti®iattes

denying them protection. Therefore, IHL rightly fixes the problem through ArticRé?4owever,this

prohibition does not prevent theetainingpower from taking security measures against refugeesl an

9+ A0Syl /KSGFAEZT WINNYSR /2yFtA00G YR C2NOSR aAdaNl GdA2YY
wSFdzaSS [Fé IyR ldzYly wAadakKda [6Q Ay ! YRNBG /I LKIFY 9 t
Law in Armed Conflict (Oxford Unigéy Press 2014)xhttp://ssrn.com/abstract=2308857> accessed 20 January
2015,704.Along this line see also Pablo Antonio Fernandez SanéHézKS Ly GSNLJX @ 0SGsSSy

I dzYF YAGENREFY [F 6 | yR wST dek&ionp Hin@riakdan legahSiudie829@ 88h. W2 dzNJy/ |-
550pPablo Antonio Fernandez Sanchéz¢ KS Ly GSN1LJX @ o6SiG6SSy LYyGSNyFridaAzyLrft |
(2010) 1 (2) Journal dfternational Humanitarian Legal Studie354. Se€orfu Channel, (U.K. v. Albania) Judgine

ICJ (9 April 1949) <http://www.idjij.org/docket/files/1/1645.pdf> accessed 10 July 20C&se Concerning Military

and Paramilitary Activities In and Against Nicaragua (Nicaragua v. United States of America);|®&I(2¥ June

1986) shttp://www.icj -cij.org/docket/files/70/9619.pdF accessed 10 July 2015.

Bl A0Sy G / KSGIFIAfTX WINWYVSR /2yFEtAOG YR C2NOSR aAdaNIdAz2yy
Refugeelaw YR | dzYl'y wA3IKdGa [ 6Q Ay ! yYRNBg /fFLKIY g9 t+F2fl D
Law in Armed Conflict (Oxford University Press 2G&hjtp://ssrn.com/abstract=230885¥ accessa 20 January

2015,706.
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Fordham International Law Journalhttp://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1990&context=ilj>

accessed 15 September 204bitp://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?article=1990&context=ilj>

accessed 15 September 2015, 139120, 1407.

10€


http://www.icj-cij.org/docket/files/70/9619.pdf
http://ssrn.com/abstract=2308857

FRAME Deliverable No.@.2

could even includéheir internment5°2 However, in these situations of internment, IRL must revert to
IHRL, when IHL does not apphy.

Nonetheless, itouldbe argued that IHL provides a more protective regime in some circumstances. One
of the reasons for this is that the 1951 Refugee Conweardioes not contain a set of minimum rights that
cannot be limited in any circumstances. In time of war, IHL contains provisions that limit the scope of
measure that can be taken against refugebgcause it requires Statésrestrain from harm as muctsa
possible and to apply special measures to protected per38rs noted,

More fundamentally, enclosing refugees under the generic label of protected persons fails to
address their specific needs. On the one hand, the definition of protected persons under

international humanitarian law does not include all refugees and other persons in need of

protection. Besides the cases mentioned before, it excludes all nationals of a belligerent state
who flee to a state that is not a party to the conflict during anddecause of the hostilities.

On the other hand, even if refugees correspond to the definition of protected persons, they

benefit as such from the same guarantees as ordinary aliens within the territory of a party to

the conflict. As demonstrated above, tbaly two provisions specifically devoted to refugees

in GC IV are conspicuously weak and ambigg$us.

Assuming thathe protection granted to refugees by IHL is insufficiectiolars turrto the interaction
between IHRL and IRL. Firdt,is notedthat the Refugee Convention excludes from its besiafies,
refugees who have committed war crimes and crimes against humanity, shavdagnite influerce of
IHL>*" It could beargued that refugee law has taken, or at least taken inspiration from, some congcepts
principles or ruleof IHL.For instance, it is indicated thahe exclusively civilian character of refugee
camps is inspired by the principle of distinctivom IHL, herefore providing additional protectiot?®

To support tlis argument for theinfluence of IHL othe UN Refugee Conventicspme authors consider
in particulararticle 8 ofthe referredinstrument, pointing out that it is almostnaexactreproduction of
article 44 of GC IV, but &hit offers widerprotection, because it applies itimes of peace as well as in
times of armed conflict.

%% A0Syl /KSGFEAETZ WI NYSR /2yFEtAOG FYR C2NOSR aA@NI GA2YY
wSFdzaSS [Fé YR ldzYly wAa3akKda [6Q Ay ! YRNBEg /€I LKIFY 3 t
Law in Armed Conflict (Oxford University Press 2014)

<http://ssrn.com/abstract=238857> accessed 20 January 20768.

sstwl OKSt . NBGG 5 908 [SAGSNE WwSFdaASS tHg YR AYGSNYFGA
(2001) 83 (843)International Review of the Red Croséttps://www.icrc.org/eng/assets/files/other/713
726_brett_lester.pdf> accessed 16 September 2015, , 720.

$55StephaneJaquemete W ¢ K S -fefizRtiaraof international humanitarian law and international refugee law'

(2001) 83 (843)nternational Review of the Red Cro®52.

56+ A OSy i/ K brflist ik Folced\Wig&aRon: A systemic Approach to International Humanitarian Law,
wSFdzaSS [¢ YR 1l dzYly wAa3akKda [6Q Ay ! YRNEg /€I LKIFY 3 t
Law in Armed Conflict (Oxford University Press 20hfp#/ssrn.com/abstract=230885¥ accessed 20 January

2015, 710.

S571bid, 711.

558 StephaneJaquemete W ¢ K S -feftiNkBtianaof international humanitarian law and international refugee law'

(2001) Vol83 No. 843nternational Review of the Red Crp§51674,652.
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Notwithstanding, an effective convergence between IHL, IRL and IHRL
X8 S@PSy ¢6KSy SEOSLIiAz2ya FNB OftSIFNIe 2dzaGAFTASR
not suspend the basic guarantees grahtby international humanitarian law and human
rights law. Indeed, the three branches of international law must be applied cumulatively so

that possible restrictions and exceptions permitted by one of theoan be overridden or
conditioned by therulesdd I dzt NI y i1 SS&a dzy RSNPGKS 20 KSNJ 6 NI yOK:

Cancerning the situatiorof refugees from warit is noted that the phenomena ahassive influgs of
displaced personepresents the most controversial tapof international refugee law’ It is arguedhat
IHRLcomplements the weakrovisionsof IRLon this topic, taking irio consideration that the prohibition
of nonrefoulement is contained in all regional human rights treaties. It is also asserted that:

In any event, the continuing applicability ofifnan rights law in times of armed conflict
obliviates the limits and ambiguities of both refugee law and humanitarian law. The human
rights prohibition of collective expulsion suffers from no exception or derogation. It further
applies to any noititizens- whether documented or not who are within the jurisdiction of
the state and without regard to the risk of-itleatment in the country of destination. One
could still content that the prohibition of collective expulsion does not apply to massive
influx, SOl dza 8§ GKS GSNY WSELMzZ aAz2y R2S&a y2i 020SNJ
border’. Such a line of reasoning is, however, not convirfing.
Even though each of the three bodies of international law cover refudems war, their scope vaes
from oneregime to another. Nonethelesthe notion of persecution under IRL is regarded as a serious
violation of human rigrg Any grave violation of humanitarian law corresponds in substameeviolation
2T  KdzY | ffr thepupdsé af theWefugee definit 2 %2 Q ®

Finally,with regards torefugees in postvar contextsone ofthe main issugconcernsrepatriation after

the end of hostilitiesIn the context of the European Union, this issue is of special importance due to the
fact that most of the refugees coming from Africa and the Middle East are fleeing armed conflicts. In the
context of the European Uniomirective 2011/95/EWegulates theprotection afforded to refugees as

well as subsidiary protection for those who do not qualify as refugees. The refugee protection system in
the EU has been developed against the backdrop of the Refugee Convention. Authors argue that European
courts shouldgive primacy to the Refugee Convention system, because even if fleeing an armed conflict

9+ A0Sy G / KSOIFIAfTSEI WINYSR /2yFEtAOG YR C2NOSR aAdaNlF A2y
wSTdzaSS [é | yR | dzYly wAa PdolaGaeta (eds)QTha @xford AdndbBok of Interhatididdl ¥ 3
Law in Armed Conflict (Oxford University Press 20hfp#/ssrn.com/abstract=230885¥ accessed 20 January

2015,714.

560 Armed conflict imne of the main causes of massive refugee flux. One of the most notable cases at present is the

2yS O2yOSNYyAy3a {&8NAlyYy NBFdzASSad ¢KSasS LKSyz2YSyl GSaid
its international obligations regarding the rgaén of refugees and their rights once they are in its territory.

1L+ A0Syl /KSGFAETSEI WINYSR /2yFftAO0OG yYyR C2NOSR aAdaNl GAz2y)
wSFdzaSS [¢ IyR 1 dzYly wAa3akKda [ ¢Q Okfgrd HaydBaeiopintdrriationadk | Y 3t
Law in Armed Conflict (Oxford University Press 20hfp#/ssrn.com/abstract=230885%¥ accessed 20 January

2015,721.

5621bid, 723.
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per sedoes not meet the criteria in the Refugee Convention, persons fleeing from an armed conflict may
in fact be persecuted for one of the reasons set out in thevemtion. Only if this is not the case, should
subsidiary protection be applie

Regarding this issue in the broad framework of IHRL, IHL andr$Rit, should be noted thatoluntary

repatriation has not developed in tifeamework ofrefugee lawbut is found withinthe practice of gtes

and is within the policies of the UNHERThis issue has been addressadhe development of human

rights law,universallyprotectingi KS NA IKG (2 SydSNI 2ySQa 2 gWRLO2 dzy G N.
provides a indispensable yardstick for framing the legal content of both return and reintegration of
displaced persons in their own countries. Although much remains to be done for ensuring their basic rights

in peacebuilding processes, it contributes fdl the slence in the Refugee Convention, highlighting the

vital interplay between these two branches of international law for the purpose of promoting a holistic
approach to refugee protectiott®

Regardinghe protection provided by IHlthe scenario is quite differentScholars argue thdahere is an
absolute obligation of repatriation under this body of lavlhen dealing withprisoners of war, which
cannot be renouncedrhis obligation would require@es to enforce repatriation at anyrice, conflicing
with the principle of wn-refoulement in IHRL and IHL. On this problematic issue, it is stated

This is probably the only case of a true conflict of norms between international humanitarian
law, refugee law, and human rights law. The dboduty to repatriate prisoners of war
without delay is in contradiction with, and superseded by, the international refugee law
when these prisoners have a wétlunded fear of beingersecuted in the destination&e.

The refugee law prohibition dbrcible repatriation does not apply when prisoners of war
have committed war crimes or any other acts falling under the exclusion clause of Article 1F
or under the exception of the nerefoulement duty of Article 33(2). Yet, even in such a case,
human rghts law still prevails over the humanitarian law obligation of repatriation as it bans
any forcible return where there is a real risk of torture, degrading or inhuman treatfient

Other authors have stressed the applicabibf IHRL regardindue processf lawbefore, during and after
the process brefugee petition®’ It is also contendedhat the adoption of Common Atrticle 3 of the

563 Evangelia Tsourdi, 'What Protection for Persons Fleeing indiscriminate violence? The Impact of the European
Courts on the EU Subsidiary Protection System' in David James Cantori&alegnis Durieux (eds), Refuge from
Inhumanity? War Refugees and Intational Humanitarian law (Martinus Nijhoff Publishers 2014)-288.

564 For an overview sedarjoleineZieck UNHCR and Voluntary Repatriation of Refugees: a Legal Arilgsimus

Nijhoff 1997).
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Law in Armed Conflict (Oxford Unig@y Press 2014)htp://ssrn.com/abstract=230885¥ accessed 20 January

2015, 729.

566 1bid, 731.
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Geneva Conventions 0849 brought IHL and IHRL clo&it is notedthat IHL could benefit from the
stronger and more instutionalised IHRL supervisorgnechanisms, both conventional and e«
conventionak® given that IHL does not provide for such implementation and enforcement machinery.
This view is shared by Milanovic

Thus, even if human rights substantively added naghmlHL, i.e. if the relationship between

IHL and IHRL was such that IHRL in wartime brought no less, but also no more protections for
individuals than IHL, there would still be a point in regarding IHL and IHRL as two
complementary bodies of law. IHL wadjurisdictionally) framed in human rights terms, could

be enforced (or tried to be enforced) before political bodies, such as the Human Rights
Council or UN political organs more generally, or through judicial and -fudisial
mechanisms, such as th&érnational Court of Justice, the European Court of Human Rights,
the UN treaty bodies, or domestic coupts.

However, this author also argues thae joint application of IHL and IHR&n bepossibleat the prie of
WaterA Yy 3 RHRBNy6r@erto makeits applicatiorachievableThis means that human rights cannot be
applied in the usual mannet’t In his viewthere will be some scenarios where the joint application of
IHRL and IHL is not possible and where the solutiondgtbblem will e through thepolitical process
as is the case orthe principle of norrefoulement and repatriation of prisoners of war under IHL
provisions®’?

B. Approaches to the relationship between IHL, IHRL and IRL

The majorityof the existing scholarljiterature on this topic focuses othe relationship betweernHLand
IHRL.The reason for this is that the relationship between IHRL and IHL is constidebedhe more
conflictive oneandthat the relationship between IHRL and IRL tends to be more harmonioukeias t
respective norms do not collide with each other in theory or in pracBeparting from thigonsideration,
the following sectiorwill present the most important thematic contents the literature: whether the
relationship of these three bodidas me of law aslex speciali®r if it is one ofcomplementarity.lt will
continue by describinghe normative and applicable interaction among these bodies of lanedas

I dzil K2 N&E Q 2 LJA Yy A 2spexifichofmsi KS |yl feara 27

Most of the le@l literature awilable on this topic is centeraih the question of how to jointly apply IHRL,

IHL and IRL. Contemporary legal literature poses no doubt that these three bodies of law, as a whole, can
in some way or another be applied together, both in times of peawkiatimes of armed conflict. The
discussion is centered instead on how these bodies of law should be apgpbéessorCancado Trindade
follows a different approach howevenstead of focusing on the technique that should be used to apply
these bdlies of law together, the basis of his arguments are their procedural and operative

5681hid, 223.

691bid, 250.

570 Marko Milanovic, 'Norm Conflicts, International Humanitarian Law and Human Rights Law' (2010)na@&
Rights and International Humanitarian LawCdllected Courses of the Academy of European Law)
<http://papers.ssrn.com/sol3/papers.cfm?abstract id=15315%ccessed 20 January 2015, 2.

511bid, 3.

5721bid, 5.
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convergence. In this line, Cangationdade notes that one of the main divergences between these three
bodies of law resides in the procedural element of legitimatidrcausamWhile IHRL has recogaidl the
individual right to petition, IHL and IRL have not doné&’$®herefore, while an individual can present a
petition to IHRL bodies, this is not case for IHL and IRL, given that thare supervision mechanisms
acceptindividual claims

It is also notedhat the convergencef IHL, IHRL and IRL is not only substantive anckplural, but also
operational®™ In this regard,ithe work of the International Committee of the Red Cross (IGR(B)
detainees, refugees and dispkd personds recalled | & ¢Sftf Fa GKS !'bl w/ Q&
rights. An example of this operational convergentethe fact that both thelCRC and the UNHRC
succeeded at integrating this apmch atthe Il World Conference on Human Rights (1993).
Futhermore, authors note that, in practice, there has been an improvement in the cooperation between

the ICRC and the UNHRE.

o

According taCangado Trindaden order to examine the causes of migration one has to take into account
the effectivenes of humanrights3’” One of the main causes of massive migration, apart from armed
conflict, is a context of massive human rights violations. These violations could concern the right to life
and integrity, in situations of violence that do not amount to an armed lezinbut could also be social

5SRegional as well as universal systems of human rights protection allow for individuals to present petitions to their
respective organs. In respect of regional systems, an individual can present a petition to thénm@eacan

Commission of Human Rights, the European Court of Human Rights and the African Commission on Human and
Peoples' Rights. In the universal systemijradividual can present a petition to one of the committees, which are the

monitoring bodies of the UN human rights treaties. There are no monitoring bodies with demisking power in

IHL or in IRL.

574Antonio Augusto Cancado Trindade etds SNEOK2 Ay i SNY I OA2ylf RS f2a& RSNBOK?2
RS t2a NBFTdzZZAIR24 & RSNBOK2 Ay idSNYI O 2y Adias ded3¥minadold I NX 2 Y
10 afios de la Declaracion de Cartagena sobre Refugi@aBeslaracion de San José sobre Refugiados y Personas
Desplazadas (Memoria del Coloquio InternacioBal) José: ACNUR/IIDH/Gobierno de Costa Bz¢&67, 190.

575The Il World Cderence on Human Rights took place from 14 to 25 June of 1993, in Vienna, Austria. The Vienna
Declaration and Program of Action was adopted at the end of its sessions. This document declared that:

X8 ¢KS 22NIR /2yFTSNByOS 2nyond, withoutylistinchioR &f &ry kindRSd efitiiedl MY & (0 K |
the right to seek and to enjoy in other countries asylum from persecution, as well as the right to return to one's own

country. In this respect it stresses the importance of the Universal Declatidnman Rights, the 1951 Convention

relating to the Status of Refugees, its 1967 Protocol and regional instruments. It expresses its appreciation to States

that continue to admit and host large numbers of refugees in their territories, and to the Offibe tJnited Nations

High Commissioner for Refugees for its dedication to its task. It also expresses its appreciation to the United Nations
wSEtAST FYyR 22NJa ! 3SyoOe ¥F2N (Pardgdpgh2®d.yS wSTdzaASSa Ay GKS |
561 £ A OS 9 Rg | NRIBardekd/ TheRndetfake/BatwdersREfugee Law, Human Rights Law and Humanitarian

[t AYy GKS GLYGSNYlFGAZ2YI t NEGSOlA2y ¢ 27T IneB®FiomBAISSEA QT A
Humanitarian Law and Human Rights Law. Towards a New Merger indtimal Law (Brill 2008), 430. For a more
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International Review of the Red Cross <https://www.icrc.org/eng/resources/documents/misc/57jrea.htm >
accessed 16 September 2015, 659%/.
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rights such as the right to food and health. There is a dfifgrevention in the IHRL framewotk This

duty of prevention can be translated into affective early warning mechanisii® Moreover, human

rights must be respected before, during and even after (in the final phase of durable solutions) of the
asylum request process. Thereforeuman rights shouldoe considered in their totality (including
economic, social and cultalrrights) Itis impossible taleny that poverty is at th root of many refugee
waves. @&en the relationship mentioned above,ift not surprising either thamany of the universally
recognised human rights apply directly t@fugees, and that, similarlgpme refigee law provisions apply

to the human rights domain, such as the principle of -nefoulement®&®

C. Areas of convergence and divergence of IHL, IHRL and IRL and the
relation with EU law

This subsection seeks to analyse the interaction between IHRL, IHRafhdjee Law with regard to the
protection of refugees in times of armed conflict and the implications that such interactions have for the
European Union (EU) and its Member States. To this end, the convergence, divergence and existent
relationships betweenthe norms in these three areas of International Law related to the protection of
refugees during armed confligtill be analysedSecondly, the main jurisprudential and supervisory body
related decisions that develop the normative interaction and resdheir main conflicts will be
examined. Both topics will be addressed in light of the relevance they might have for the EU and its
Member States.

1. Synallagmatic character and suspension of rights

The normatve framework to be analgsl in this sectiorwith regards to Refugee Law, deals withet
Convention relating to the Status of Refugees of 2¥%ihd the Protocol relating to the Status of Refugees
of 1967°%2 norms directly relatedo the protection of refugees that have been ratified by EU Member
States. In regards to IHL, the four Geneva Convertfibaad theirtwo Additional Protocof$* that

578 | bid, 202.

579 |bid, 202.

580 |pid, 189.

581 The Convention on the Status of Refugees (CSR) was adopted on 28 July 1951 and entered into force on 22 April
1954. As of March 2015, it has 145 States Parties. The CSR is availatife/atww.unhcr.org/3b66c2aal0.htnd
accessed 3 February 2015.

582 The Protocol on the Status of Refugees was adopted on 31 January 1967 and entered into force on 4 October of
that same vyear. As of March 2015 it has 146 States Parties. The Protocavaitable at
<http://www.unhcr.org/3b66c2aal0.htnm# accesse@ February 2015.

58 The four Geneva Conventions were adopted on 12 August 1949 and entered into force on 21 October 1950. As
of March 2015 they have 196 States Rest These are: Convention for the Amelioration of the Condition of the
Wounded and sick in the Field (Convention I), Convention for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Member of Armed Forces at Sea (Convention Il), Convesitibive to the Treatment of
Prisoners of War (Convention Ill) and Convention relative to the Protection of Civilian Persons in Time of War
(Convention 1V). The four Geneva Conventions have been ratified by EU Member States and are therefore fully
applcable. They are availableat <https://www.icrc.org/en/war-andlaw/treaties-customarylaw/geneva
conventions accessed 5 February 2015

584 The Additional Protocaklating to the Protection of Victims of International Armed Conflicts (Protocol 1) and

the Additional Protocol relating to the Protection of Victims of Naternational Armed Conflicts (Protocol Il)

were adopted on 8 June 1977 and entered into forcerdbecember 1978. As of March 2015, Protocol | has 174
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