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Human Rights Human Efforts. An Inquiry into the Dialectics of Idea and Project


	Bas de Gaay Fortman


In Paul de Waart we meet that rare combination of a scholarly academic and a committed activist. Naturally, his engagement starts with thorough study of the subject matter. If, however, his conclusions point towards unacceptability of the status quo ante, he will speak out unequivocally and participate in action to redress injustices.   As Chair of the Section for International Affairs of the Netherlands Council of Churches Paul de Waart plays a prominent role in the ecumenical movement. In these circles the aim has always been to combine analysis with assistance, advocacy and action. It was J.H. Oldham, father of the 20th century ecumenical movement, who already stated that if our analysis points to certain injustices and we do nothing to redress these, we become accomplices. One illustration in this regard is his work on the Palestinian question, another is his engagement in human rights. 
	De Waart's latest book (as we may hope and expect not his opus ultimum), entitled Human Rights Human Efforts (Mensenrechten Mensenwerk), provides an impressive account of human rights in an international law context. It gives a rich insight in backgrounds, formulations and definitions, mechanisms and procedures of the human rights project that was set off by the United Nations in 1945. Towards the end of his study, the author then concludes as follows:   P.J.I.M. de Waart, Mensenrechten Mensenwerk, Kampen: Kok, 1996, p. 155.

The source of human rights is human dignity. On that score there is no divergence of opinion in the plural society among and within states. This recognition implies that all people, from their own religious or philosophical background, should have the courage to engage in an open dialogue on common interpretation and implementation. Here, the starting point must be that all human beings, wherever they may live, should be able to lead a life above the limit of absolute poverty.
The United Nations and its specialised agencies, beside numerous non-governmental organisations, make such a dialogue on human rights interpretation and implementation both possible and meaningful.

Thus, De Waarts study of the international project for the protection of human rights ends with a call for an open dialogue on the human rights idea. The project facilitates this dialogue. In the end it all comes down to human responsibility for the fate of others. This in fact is the meaning of the books final phrase: In short, human rights human efforts.
	In both the literature and current debates on human rights - notably the universality issue - we come across constant confusions of the age-old human rights idea and the rather recent international project for the protection of human rights. Take, for example, the following question as formulated by T. Meron in regard to the United Nations instruments for the protection of human rights:   T. Meron (ed.), Human Rights in International Law. Legal and Policy Issues, Oxford : Clarendon Press, 1985, p. 17. The first quotation is taken from Young-Anawaty and the second one from Berger, both in T. Meron, A Report on the N.Y.U. Conference on Teaching International Protection of Human Rights, 13 N.Y.U. J. Intl L. & Pol. 881, 918-19 (1981).

Do the rights embodied in these instruments have their roots in many different nations and cultures or were they rather adopted by a small clique of lawyers, bureaucrats and intellectuals who are highly westernized and most of whom have absolutely nothing to do with the cultures in which ... their fellow nationals live?'

These are two different questions, the first one referring to the human rights idea and the second to formulations that are part of the international project. Such a distinction between idea and project comes out even more clearly in the following observation by Allott:   Allott, in Eunomia: New Order for a New World, 1990, p. 288, as quoted by P. Alston, Appraising the United Nations Human Rights Regime, in P. Alston (ed.), The United Nations and Human Rights. A Critical Appraisal, Oxford: Clarendon Press, 1995, p. 18.

[the] idea of human rights quickly became perverted by the self-misconceiving of international society. Human rights were quickly appropriated by governments, embodied in treaties, made part of the stuff of primitive international relations, swept up into the maw of an international bureaucracy.


1.The human rights idea2.The human rights idea3.The human rights idea


In this contribution I intend to bring some clarity to the dialectics of idea and project by first disentangling the two and then analyzing how they relate to one another. This will result in the identification of three problematical areas in regard to human rights implementation. Each of these will be reviewed and discussed. Finally, I shall return to the general question of the interrelationship between human rights idea and human rights project.
	In the human rights idea I discern three elements, the first one connected to the word human, the second to the term rights and the third to the combination human rights. Let us look at each of these elements in some detail.

3.1Human3.2Human3.3Human

The source of human rights lies, indeed, in the fundamental belief that the protection of human dignity and equality is a responsibility of society at all its different layers and levels. Starting point is the acknowledgement of every persons right to exist. People count and in principle no individual counts more, nor less, than others. There are, in other words, no nobodies whose human values could simply be neglected   Cf. B. de Gaay Fortman, No Nobodies, in P. Morales (ed.), Towards Global Human rights, Tilburg: International Centre for Human and Public Affairs, pp. 117-121. Another beautiful story illustrating this primary element comes from the chassidic tradition. Rabbi Shmuel comes to an inn in which the inn-keeper, not aware of the identity of his guest, treats him in a very harsh and unrespectful manner. On Shabbath, in the synagogue, this person observes that the individual he treated so rudely, is actually held in great esteem. He approaches Rabbi Shmuel and apologizes, mentioning his ignorance as to the Rabbis identity. The latter then replies: When you harassed me I thought you did know who I am and that I deserved your behaviour. Now that you inform me of the contrary, I am astonished that you could treat a human being unknown to you in such manner. ; no single human being can be excluded from the typical human rights term everyone.
	This belief has a great and diverse cultural backing. In principle, no religion teaches otherwise. Yet, however universal in principle as a fundamental standard of judgement, respect for human dignity is easily twisted into a norm applying to us but not to all those others. Thus, the Romans based their legal system upon the rule Libertas inaestimabilis res est but still supported slavery. Slaves were simply regarded as objects rather than subjects of law. Human history manifests a continuous tendency to justify abuses of power by constructing individuals and groups of people considered as obstacles to the fulfilment of own ambitions into categories to which the fundamental ideas of human dignity and equality would not apply. In fascism the us-them divide is at the roots of the whole ideology. Castism and racist ideologies such as Apartheid provide other illustrations of structural discrimination.
	It is important to note that the idea of a common responsibility for the protection of one anothers human dignity is not easy to get across. Partly, this may be explained by the individualist anthropo-centered view on society upon which the international project for the protection of human rights has been founded.Cf. B de Gaay Fortman, `Western Laws in a Non-Western World', in J. Berting et al. (eds), Human Rights in a Pluralist World. Individuals and Collectivities, Westport/London: Meckler 1990. However, even if formulations of human rights were built upon a universal culture, politicians would still find it much easier to campaign for the interests of one particular group of people. Human rights education, in other words, is not a simple task.

3.4Rights3.5Rights3.6Rights

The need to respect peoples basic human dignity not merely limits but governs the execution of power. In modern society this is seen as requiring the stipulation of rights pertaining to each and every individual human being as well as to communities. Such rights take the form of fundamental freedoms and basic entitlements.
	The term rights has a legal connotation which signifies a duty of society (in the sense of the public-political community) towards their implementation. This is not necessarily a question of standard-setting; there are other legal systems than those based on state-law. What matters is the limiting impact of rights in the actual execution of power and in its control.
	Perceived in terms of rights this second element is perhaps of less universal nature than the belief in human dignity. Rights may be seen as interests protected by law   Rudolf von Jehring as quoted by J.H. Burgers, The Function of Human Rights as Individual and Collective Rights, in J. Berting et al. (eds.), Human Rights in a Pluralist World. Individuals and Collectivities, Westport/London: Meckler, 1990, p.71.. They function as freedoms and titles that support claims. Definitely, some societies are historically less rights-oriented than others.   In many African languages, for example, the term rights has to be circumscribed. In Chichewa, a language widely spoken in Southern Africa, human rights in the sense of fundamental freedoms may be translated as zoyenera za umunthu - literally what belongs to humanhood - and basic entitlements as zofunika za umunthu - literally what is needed in regard to humanhood. Yet, the same element - power is essentially governed by the need to respect the human dignity of everyone - may manifest itself in different ways. Where societies are ruled on a rather personal basis, there may be all sorts of duties pertaining to the ruler, for example. It is, particularly, in a modern context of specialisation in production, division of labour and impersonal government that the rights approach prevails.
	Rights represent the abstract acknowledgement of claims on the part of the holders. There are two snags here. The first is that there are no rights without corresponding obligations for others to respect these. The second one is that rights have to be made manifest through claiming behaviour. Rights, in other words, are action-oriented. Thus, the second part of the human rights idea introduces an element of activism in the struggle to protect basic human dignity.

3.7Human rights3.8Human rights3.9Human rights

Particularly in a normative sense human rights are of a different nature than other rights. This is grounded in the conviction that human rights pertain to people simply because they are human and hence do not necessarily require recognition in positive law. A classic example from ancient Greece is Antigones appeal to higher laws of heaven when she defied King Creons laws by burying her brother Polynicess body within the walls of the city   Cf. J. Wronka, Human Rights and Social Policy in the 21st Century, Lanham/New York/London: University Press of America, 1992, p. 43.. A recent illustration of the supra-legal character of human rights gives the judgment of the German Constitutional Court on the responsibility of East German leaders for assassinations of refugees at the border of the German Democratic Republic during the time they held office.   The defendants had invoked the Nulla poena sine praevia lege rule. But the Court concluded that this principle rests on the Rule of Law which comprises not just formal but substantial justice. Hence, a person responsible for extremes staatliches Unrecht could refer to the formal law on the basis of which he was acting, only as long as that type of state power was actually in force. (Bundesverfassungsgericht, 24 October 1996, pp 48-51.) 
	It is, indeed, precisely in societies in which no process of positivation has taken place, that the belief in human rights presents itself most forcefully. As Mercy Contreras (presently member of the Human Rights Commission in the Philippines) has put it:   M.V. Contreras, Tien jaar na Marcos, in E. de Boer e.a. (eds), Wij leerden mensenrechten niet uit boeken. De Filipijnen en mensenrechten in de periode 1986 tot 1996, Dordrecht: FIDOC, 1996.

We, Philippinos, learned human rights not from books. We were oppressed and we had no choice but to fight back. In that very struggle we discovered the rights we had lost. We also learned the price that has to be paid to get these rights back. Martial law was a more than adequate teacher in our struggle for civil and political rights. The Philippino movement for human rights was born in this context.

Indeed, people discover human rights exactly when those in power do not honour claims based on these. The primary requirement of human rights, then, is not positivation in the sense of increasingly refined standard-setting but implementation through of day-to-day affirmation of claims following from fundamental freedoms and basic entitlements. Such processes of realization of human rights through continuous normative acceptance tend to be ongoing struggles, regardless of the official legal status of human rights.
	Behind different rights, as stated already, there are different interests. Rights legitimise claims but not in a kind of self-executing process. The right of individual A may well clash with that of another person B. Whose claim will be accepted depends on the relative strengths of the respective rights. In a society that tries to settle conflict through law, the conflicting interests are weighed against one another by some institution or person not part of the conflict, on the basis of norms. The norms behind human rights are regarded as so strong that they should normally trump other rights. But this is far from automatic. Suffice it to mention here Amartya Sens shock when he found that during the severe Bengal famine of 1943 people had been dying on the pavements of well stocked food-shops.   Cf. A. Sen, Poverty and Famines. An Essay on Entitlement and Deprivation, Oxford: Clarendon Press, 1981. The human right to food may be based on a much stronger norm than property rights, but that does not mean that its inculturation in society is self-executing.
	We may conclude that the human rights idea is, in fact, much more than just an idea. It is a belief that reveals itself in a continuous confrontation with power in all its different manifestations.


4.The international project5.The international project6.The international project


The international project for the protection of human rights, which started after World War II, was inspired by the conviction that massive violations of human rights as had taken place during the war must be prevented. Human rights need institutional protection.   Cf. De Waart, supra note 2, p. 17.  Thus, human rights became a project of states in their attempts to create a new world order by establishing the United Nations.
	Actually, human rights was not the only project of the new intergovernmental organisation. The two other major enterprises were collective security and development. Each of these enterprises acquired its own distinct character. Thus, security became a UN undertaking of a highly political nature with the Security Council as its major institution. Development was conceived primarily in an economic setting; it was entrusted to the Economic and Social Council of the UN (ECOSOC) and specialised agencies such as the Food and Agriculture Organisation (FAO), the International Labour Organisation (ILO) and the so-called Bretton Woods institutions: the International Monetary Fund (IMF) and the International Bank for Reconstruction and Development (World Bank).
	The human rights project got its real impetus with the adoption of a document phrased in a morally highly compelling rhetoric: the Universal Declaration of Human Rights (UDHR) adopted by the UN General Assembly 1948. Its link with the human rights idea as described above, is obvious, both in the preamble and in the phrasing of the articles most of which start with the typical term everyone. To a considerable extent it was based upon US President Franklin D. Roosevelts four freedoms: freedom of expression, freedom of worship, freedom from want and freedom from fear, albeit that the latter had become institutionalised primarily in the collective security enterprise.
	Institutionally, human rights became a project of a highly juridical nature, based upon standard-setting, monitoring, supervision and adjudication. Under the Economic and Social Council (ECOSOC) a Commission on Human Rights (CHR) was created to supervise implementation of the whole Charter-based mechanism. Later new covenants and conventions were concluded whose implementation was entrusted to Committees to which the signatories had to report.
	It is important to note that in the course of the years the three major UN projects grew more and more apart.   Cf. D. van Donkersgoed-Valentine, A Diamond in the Rough. Towards an Integrated Human Rights Project, Masters Thesis, The Hague: Institute of Social Studies, November 1994. More recently, however, there are attempts towards integration. Thus, in its Human Development Report (HDR), published annually since 1990, UNDP seeks to qualify primarily economic notions of development with human elements such as different aspects of security and freedom. 
	Through the development of customary international law the core of the Universal Declaration is now generally regarded as ius cogens. It was followed by numerous international covenants, conventions, protocols and declarations of the UN General Assembly. Although in a legal sense their universality is now almost undisputed and there exists a great deal of international political consensus on the human rights idea as well, as demonstrated in the Vienna Declaration and Programme of Action of 1993   A/CONF.157/23 of 12th July 1993., there are still serious difficulties in implementing human rights. The Vienna Conference itself has connected implementation to the necessity of taking heed of regional differences and different historical, cultural and religious backgrounds, thus limiting the project in its universalist pretention in regard to receptivity. 
	Obviously, positivation in legal texts is in itself insufficient. Indeed, it is not exceptional to find the strongest constitutional clauses on fundamental freedoms and entitlements precisely in States with the most serious human rights violations. Accessible procedures of a supra‑national nature have been effectively created in Europe only. But in order to get a case before the European Court of Justice all local remedies have to be exhausted. This may take a long time and it may also require a considerable investment in lawyers fees. 
	A glance through the jurisprudence of the European Court of Human Rights reveals a surprisingly large number of cases in which criminal suspects and convicted persons invoke certain articles in the Rome Treaty in regard to criminal procedure. This is not unimportant; protection of everyone against abuse of power, including criminals, constitutes the core of human rights. Often after liberation from tyranny, the formerly oppressed have to get used to the idea that torturing their former executioners would mean violating the same human rights on which they based their struggle. Yet, it is clearly not the jurisprudence of the European Court in Strasburg nor that of the American Court in San José, the African Commission in Banjul or the UN human rights commissions, working groups and committees in Geneva and New York that are going to provide the global human rights project with the necessary inculturation in society. Contentious action, however important as a remedy against human rights violation, has to be accompanied by socio‑cultural and political action aiming at implementation of human rights in day-to-day life. 
	Indeed, the real question is not the universality of the human rights project nor of the idea as a generally accepted foundation for the regulation of power but a universal reception of that idea. Reception is a process of continuous acceptance. No single culture in the sense of a way of life transferred from one generation to the next one, is fully receptive to the notion of human dignity and equality of every single person as a universal responsibility. It is an illusion to think that this idea might be simply disseminated by means of readable information material. For an acceptance of responsibility more is required than just a legal basis. The moral foundations of the conviction upon which responsible behaviour rests have to be constantly nurtured from a world view. Indeed, the human rights project cannot escape a confrontation with deeper questions such as Who is the human being? and What is freedom?   Cf. Chandra Mufazzar, From Human Rights to Human Dignity, paper for the International Conference Rethinking Human Rights, Kuala Lumpur, 6-7 December 1994 (not published). 
	The main challenge, then, is the implementation of the right to life and to a decent human existence in day-to-day life. This is based upon the notion of a universal responsibility: human rights human efforts. It implies openness of the project to the idea of human rights that has to guide processes of reception.


7.Obstacles8.Obstacles9.Obstacles


Three mayor areas can be identified in which the realisation of that universal responsibility through the international project for the protection of human rights encounters serious contingencies: the public-private divide, socio-economic rights and the rights of collectivities in general and minorities in particular. In each of these areas, a reconceptualization based on the human rights idea has to lay the foundations for human rights activism beyond the project in its rather narrow states-oriented focus. 

9.1The public-private divide9.2The public-private divide9.3The public-private divide

A major obstacle to the implementation of human rights is, of course, impunity, which may be defined as all means by which persons responsible for gross and systematic violations of human rights escape public exposure, trial and punishment. Commonly, the term is used in regard to crimes against humanity committed with official tacit or open approval in times of war or dictatorial rule.   See Ch. Harper (ed.), Impunity. An Ethical Perspective. Six Case Studies from Latin America, Geneva: WCC Publications, 1996, p. ix. It is generally considered to be a major failure in the functioning of states.
	However, behind impunity is more than just deficient government. We also observe a culture of impunity which begins at home. This constitutes the background to the slogan womens rights are human rights. What seems to be theoretically self-evident, in practice meets two constraints in the international project. The first obstacle is the privacy of the family. As the Declaration of Beijing of 1995 has noted:   A/Conf.177/20, Platform of Action, par. 118.

Violence against women is a manifestation of the historically unequal power relations between men and women, which have led to domination over and discrimination against women by men and to the prevention of womens full advancement. Violence against women throughout the life cycle derives essentially from cultural patterns, in particular the harmful effects of certain traditional or customary practices and all acts of extremism linked to race, sex, language or religion that perpetuate the lower status accorded to women in the family, the workplace, the community and society.

Since governments function in a political context that tend to reflect patriarchal culture as manifested in men-women relations and in the family, an appeal to states to combat domestic violence will tend to be insufficient. It is the state that endorses and protects law that subordinates women. This is done indirectly, as Smart has noted: the law does not give power to men over women in the family (...) it legitimises the preconditions which create an unequal power structure.   C. Smart, The Ties that Bind: Law, Marriage and the Reproduction of Patriarchical Relations, New York/London: Routledge and Kegan Paul, 1984, p. xii, quoted in S. Abeyesekera, Womens Human Rights. Questions of Equality and Difference, The Hague: ISS Working Paper, Feb. 1995, p. 47. 
	It is not just the dialectics of law and power that make it difficult for the state to intrude in the private sphere in order to enforce justice. The human right to privacy has resulted in legislation that makes it possible for those who beat their wives to slam the doors shut when others come to the rescue of these victims. Yet the challenge of human rights implementation is primarily in day-to-day observance and hence prevention of wife-battering, rather than merely bringing cases to court. Hence De Waart, for one, asks specific attention to the role of civil society, which may be defined as that segment of society that interacts with the state, influences the state, and yet is distinct from the state.   N. Chazan, Africas Democratic Challenge, World Policy Journal, 1990, p. 281. Without participation of churches and mosques, schools and universities, and all sorts of social movements, it will be impossible to overcome the constraints of the public-private divide. This is, however, far from simple since some of these institutions are also part of the problem.
	The second obstacle to the full implementation of womens rights as human rights is, indeed, the cultural and religious setting in which traditional family law is often enshrined. Significantly, while recognizing the universality of human rights as being beyond question, the Vienna Declaration of 1993 noted that the significance of national and regional particularities and various historical, cultural and religious backgrounds must be borne in mind.   A/CONF.157/23, p. 5. The Beijing Declaration of 1995 added that implementation is the sovereign responsibility of each state, in full respect for various religious and ethical values.   A/CONF.177/20, Platform for Action, par. 9. Understandably, De Waart wonders what this may mean, given the normativity of human rights in regard to not just the state but also persons and groups. These include religious institutions with their often predominant positions in the realm of family law.   De Waart, supra note 2, p.38 
	Illustrative is the following case that was put on record by Dutch television in 1997. We see a Muslim woman walking into an abortion clinic. The husband stays in the car. Since Dutch law demands that before an abortion can be carried out an emergency situation (noodsituatie) should be established, the woman has to justify her request. Her story is that the scanning revealed a girl; the couple already have three daughters and if she delivers another female her husband will not accept it and life in the home will become unbearable for her. Such is their culture. The doctor sees culture as an unsurmountable obstacle, establishes that there is indeed an emergency situation, and the abortion is carried out. When asked to comment upon the case, the Minister of Health remarks that the Netherlands today have attained the character of a multi-cultural society which implies that the government has no option but to accept that other cultures have other values which result in different decisions.
	As conceived in this manner, cultural relativism results in certain absurd consequences, to put it mildly. When values become a matter of purely personal interpretations by legal subjects while abandoning any attempt at normative decision-making on an objective basis, society as a public-political community becomes a-moral.   It is, indeed, highly questionable whether the husbands views had anything to do with Islam and the issue of a multi-cultural society.
	Abeyesekera quotes Pateman and Gross who argue that to develop a theory in which women and femininity have an autonomous place means that the private and the public, the social and the political also have to be completely re-conceptualised; in short it means an end to the long history of sexually particular theory that masquerades as universalism.   C. Pateman and E. Gross (eds.), Feminist Challenges, Sydney: Allen and Unwin, 1986, p. 9, quoted in Abeyesekera, supra note 18, p. 52 She then concludes her study of the human rights project with its underlying discourse in regard to the position of women as follows:   Abeyesekera, supra note 18, p. 53.

I argue in favour of on-going moves to reconceptualise principles of equality, justice and rights within a framework that is inclusive of difference and plurality. This re-conceptualisation must base itself upon the neutrality of terms and concepts such as equality, justice and rights; it must also challenge existing assumptions about the un-natural division of the world into the separate spheres of public and private, and focus on the family as the critical site of contestation in the discussion of womens human rights.

Reconceptualization, indeed, precedes operationalization and operationalization of womens rights as human rights is a project of much wider significance than mere use of the structures of the Convention for the Elimination of All Forms of Discrimination Against Women (CEDAW) and the UN Charter-based Commission for the Status of Women (CSW) could entail. It has to be grounded primarily in womens empowerment as a process of individual and collective emancipation.


9.4Economic, social and cultural rights9.5Economic, social and cultural rights9.6Economic, social and cultural rights

A question often asked in regard to economic, social and cultural rights concerns their justiciability. Since it is difficult to see how such rights could function as objectively-perceived rights whose enforcement can be achieved through legal action in courts of law, jurists do not tend to see them as real rights. Instead, it is suggested that these rights function as mere guidelines, as the term achieving progressively in article 2 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) seems to imply. In the typically American distinction of rights into the three different categories, rights as ideals, rights as enactments and rights as exercised   See Wronka, supra note 8., socio-economic rights would definitely not belong to the latter category but rather to the first one.
	De Waart uses the term solidarity rights (saamhorigheids-rechten) that is usually restricted to the phenomenon of collective rights, to emphasize that the implementation of economic, social and cultural rights depends upon the communitys sense of solidarity. Its core content, he feels, is the duty of states, both independently and within the framework of international economic and technical co-operation, with a view to achieving progressively the full realization of the rights recognized in the present Covenant...   De Waart, supra note 2, p. 11 and note 5, ICESCR, art. 2(1) 
	It should be stressed, however, that the formulation used in article 25 of the UDHR is similar to the formulations in the articles defining civil and political rights. As already argued above, the term rights indicates a responsibility of the political community towards their implementation. It is true that it would be difficult to get direct claims, such as to food and housing, by means of purely judicial action. But this applies no less to such a right as the freedom of expression. In a certain case in which persons or institutions have taken action which constitutes a violation of her freedom of expression an individual may successfully invoke her right. This may concern a violation by the state or by other groups or persons. It is always a matter of taking the right action and getting that action legitimated on the basis of some judicial good will and activism in the interpretation of international human rights law in a national context.   In his speech to a human rights seminar in the Caribbean in 1989 Justice Bhagwati cited several cases in which human rights have been positivised by the Indian judiciary (e.g. free legal aid for criminal defendants, as a result of interpreting Articles 23a juncto 143d of the International Covenant for Civil and Political Rights).  
	In modern society rights are, as argued above, action-oriented; people who just sit back are unlikely to see claims grounded in their rights being honoured just like that. Perhaps more than other rights human rights are particularly action-oriented and within that category economic, social and cultural rights tend to be even more action-oriented. Indeed, a distinction may be made between civil and political rights as being primarily of a protective nature and economic, social and cultural rights as a basis for positive action   See, for example, De Waart, supra note 2, p. 11., but that should not be taken in any absolute sense. The differentiation between so-called negative rights, based on negative freedom or liberty in the sense of freedom from interference in the sphere of personal responsibility, and positive rights, based on positive freedom or opportunity in the sense of freedom to achieve a certain quality of life, has led to much confusion. What, for instance, is the significance of freedom of expression if lack of financial means to publish and disseminate actually prevents dissenting voices from manifesting themselves? And what is the meaning of socio-economic rights when structural adjustment programmes as required by IMF and World Bank and implemented by national governments result in increasing poverty and starvation? 
	It is particularly terms like achieving progressively in the ICESCR (21) that have resulted in too strict differentiations between generations of human rights. Hence the recent emphasis, in Vienna (1993) for example, on their indivisibility and interdependence. But it should also be realised that rather than merely being distinguishable the generations have much in common. Thus, in a country that has just been liberated from tyranny one cannot expect an immediate implementation of all civil and political rights. Achieving progressively is what should be aimed at.Naturally, this observation does not apply to the core rights contained in the Paris minimum standards. See S.R. Chowdhury, Rule of Law in a State of Emergency: The Paris Minimum Standards of Human Rights Norms in a State of Emergency, London: Pinter, 1989. On the other hand, economic, social and cultural rights do not just await progressive realisation; these rights can be violated here and now in which case prohibitive action must be taken right away.
	Assertive action in a concrete context, invoking the UDHR as well as international covenants tends to be of much greater significance than meetings of commissions and committees in Geneva that investigate state complaints and individual complaints and monitor progressive realisation on the basis of government reports. Such action may have to address the institutions related to the major UN project for development, too. In the case just mentioned the effect of World Bank and IMF structural adjustment programmes on peoples living standards may be regarded as a serious violation of economic, social and cultural rights. While formally these institutions do not form part of the international project for the protection of human rights, they naturally have a role to play in the realisation of the idea that everyone has the right to

a standard of living adequate for the health and well-being of himself and of his family, including food, clothing, housing and medical care and necessary social services, and the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond his control. (UDHR Art. 25)

Clearly, positive contributions towards the implementation of human rights require social and political pressures within and among societies, led by governments as well as other actors. Indeed, the horizontal functioning of human rights rather than just their vertical operation in relation to the state constitutes an essential part of the dynamics in human rights. This conviction has led to major pressure by human rights NGOs such as Amnesty International and Pax Christi on a transnational corporation like Shell in view of its responsibility for the violation of all sorts of human rights in Nigerian Ogoniland (e.g. fair trial, right to life, right to food, right to a healthy environment). So far Shell has referred to the principle of non-intervention in domestic politics. Yet, when reviewing its company code of conduct in 1997 it has committed itself to a reference to human rights in that document. Understandably Pax Christi regards this as a major breakthrough.   See Pax Christi Communicatie, February 1997, p. 1. Before Shell's decision had been taken, international pressure has already forced Heineken to withdraw from Nyammar (Burma). 
	Another question which the problematique of economic, social and cultural rights brings to the fore is the issue of the institutional foundations of human rights. Indeed, implementation of human rights is not just a matter of the right outcome nor merely of the right procedures but of the right institutions. It is now generally realised that realization of civil and political rights can hardly be expected from a tyrannical regime. These rights have to be rooted in a political order based on appropriate institutions for representation of the citizens, accountability to the citizens, and participation by the citizens. Similarly, economic and social rights have to acquire institutional protection in both the political and the economic order. By the economic order is meant the distribution and way of control of economic power in a society. However, in operationalizing economic and social rights in terms of institutions, values and methods of valuation the struggle for human rights implementation still stands at the beginning of a long process. Socio-economic rights are a matter of entitlement as rooted in entitlement systems.   See B. de Gaay Fortman, Beyond Income Distribution. An Entitlement Systems Approach to the Acquirement Problem, in Y. Brenner et al. (eds.), Heterodox Approaches to Income Distribution, Cheltenham (UK)/Brookfield (USA): Edward Elgar, 1997 (forthcoming, already published as ISS Working Paper no. 249, The Hague, June 1997). Advanced as development science may be in techniques of cost‑benefit calculation, in entitlement analysis it still finds itself in a rather primitive stage. Thus, thematic reports on economic, social and cultural rights, produced within the framework of the UN project for the international protection of human rights, have not as yet resulted in much more than discussions on indicators   See the four reports by the Thematic Rapporteur Danilo Türk: E/CN.4/Sub.2/1989/19; E/CN.4/Sub.2/1990/19; E/CN.4/Sub.2/1991/17; and E/CN.4/Sub.2/1992/16.. At the least, such indicators must be actually developed and used in regard to concrete countries and situations. This might then become the basis for individual complaints, an issue the Committee ESCR is now actively pursuing. Perhaps at the international level this is all that could be done. Implementation is, however, not just a matter of global collective action for a New International Economic Order, but also a regional issue - in the European Union, for example - as well as a challenge at the national and local level. Thus, in this field, too, the global human rights projects in its typical juridical setting has to be supported and supplemented by constant activism based upon the human rights idea.


9.7Group rights9.8Group rights9.9Group rights


The term generations of human rights has been rightly qualified as to some extent misleading   C. Flinterman, Three Generations of Human Rights, in Berting, supra note 6, p. 75.. Indeed, the impression which might be created that each new generation is replacing the previous one or at least more significant, is incorrect. In practice, however, the primary question in regard to the third generation of collective rights is whether they are to be seen as genuine human rights at all. Donnelly, for one, argues as follows:   J. Donnelly, Human Rights, Individual and Collective Rights, in Berting, supra note 6, p. 43.

If human rights are the rights that one simply has as a human being, then it would seem that only human beings have human rights; if one isnt a human being, then by definition one cant have a human right. Only individual persons are human beings. Therefore it would seem that only individuals can have human rights. And, except for the right to self-determination, the Universal Declaration and the Covenants in fact include only individual rights (...)

Actually, there are more human rights instruments than just the UDHR and the Covenants. The right to development, for example, rests upon a Declaration by the UN General Assembly which also implies a certain jurisdiction   Cf. N. Schrijver, Sovereignty over Natural Resources: Balancing Rights and Duties, Cambridge: Cambridge University Press, 1997. as well as on the African Charter on Human and Peoples' Rights. But the main point is, of course, the individuo-centred focus that constitutes the world view underlying the Bill of Rights.   See B. de Gaay Fortman, `The Dialectics of Western Law in a Non-Western World', in Berting, supra note 6, pp. 243-244. Yet, human rights is not just a set of formulations but rather a process. The recent emphasis upon the rights of collectivities is part of this dynamics. 
	More serious than objections based on an individualist world view is the practice of human rights as carried out in the international project. Indigenous rights, for example, first suffered from a distinction constructed between peoples and populations   Cf. B. de Gaay Fortman, `La Obtencion de los Derechos Indios', in M. Jansen et al. (eds.), La Visión India: Tierra, Cultura y Derechos Humanos, Leyden: University Press, 1989, pp. 28-41. and then from a juridically meaningless recognition of indigenous collectivities as peoples. In a General Comment on Article 27 of ICCPR which refers to minorities, the Committee observed that this article establishes and recognizes a right which is conferred on individuals belonging to minority groups and which is distinct from, and additional to, all the other rights which, as individuals in common with everyone else, they are already entitled to enjoy under the Covenant.   CCPR/C/21/Rev.1/Add.5.
	A major argument behind such reasoning is the interpretation of human rights as subjective rights with inherent the difficulties in constructing collectivities as legal subjects. It is generally recognized that individuals in addition to being separate persons, are also members of a community. Naturally, this implies that any plausible account of human dignity must include membership in society. Nevertheless, rights based on this are considered to be held by individuals in their capacity as members of protected social groups; they are not rights of groups.   Donnelly, supra note 34, p. 43 At the root of this view is the suspicion that collectivities might hold and exercise rights against the individual. This fear is not unfounded. Group rights could easily be employed in an undemocratic and oppressive setting. Donnelly illustrates this point with the example of a family, as represented by its head, invoking its privacy right in regard to the state against an individual member. Yet it is also obvious why collective rights such as the common heritage of humankind, the right to development and the right to a healthy environment were formulated as human rights: no less than individual rights these rights are based on human dignity, they are frequently and grossly violated, and the human rights discourse is the strongest way to make that clear at the global level. 
	Article 11 of the UN Declaration on the Right to Development (UNDRD) states:

The right to development is an inalienable human right by virtue of which every human person and all peoples are entitled to participate in, contribute to, and enjoy economic, social, cultural and political development, in which all human rights and fundamental freedoms can be fully realized.

This formulation was chosen to stipulate the development dimension of human rights   S.R. Chowdhury and P.J.I.M. de Waart, Significance of the right to development: an introductory view, in S.R. Chowdhury, E.M.G. Denters & P.J.I.M. de Waart (eds.), The Right to Development in International Law, Dordrecht: Martinus Nijhoff, 1992, p. 7. and out of concern about the status and level of implementation of economic, social and cultural rights   C.J.M. Arts, Implementing the Right to Development? An Analysis of European Community Development and Human Rights Policies, in P. Baehr et al. (eds.), Human Rights in Developing Countries. Yearbook 1996, The Hague: Kluwer, 1996, p. 69.. Evidently, it needs a process of conceptualisation and operationalisation. Such a process, I would submit, is not enhanced by a theoretical discussion on the suitability of the term human rights in regard to collectivities. Rights acquire their meaning in the dynamics of human history. While individual human rights clearly operate as subjective rights of a fundamental nature, collective human rights might function as legal principles of an equally fundamental character.   However, I reject the view, taken by Meuwissen, that all human rights have the character of a legal principle. This interpretation confuses the distinction between a subjective right and a legal principle (regula iuris) that shines light upon the meaning of a right in a concrete case. See Meuwissen, De reikwijdte van fundamentele rechten, Verslag van de op 9 juni 1995 gehouden algemene vergadering van de Nederlandse Juristen-Vereniging, Zwolle: Tjeenk Willink, 1996, pp. 14-23. Peoples right to participate in the development process, for example, might function as a legal principle that shines its light upon a concrete case in which development from above has hurt the collective interests of a local community.   E.g. the introduction of trawlers that destroy the local fishing grounds and hence deprive local fishermen of their means of subsistence. In the light of art 2(1) and art 2(3) UNDRD a local judge might declare such a project a tort and grant compensation for damages.  But no matter how we conceive of human rights, processes of positivation are bound to remain essential.
	Human rights, as Donnelly has put it, are a standard of political legitimacy; to the extent that governments protect human rights, they and their practices are legitimate.   Donnelly, supra note 34, p. 41. This is indeed the crux of the matter. Legitimacy is not just a question of appropriate mechanisms to establish authority, it is a continuous process of mutual acceptance between the rulers and those who are being ruled.   Cf. B. de Gaay Fortman and F. Tarifa, Political Legitimacy in Communist and Post-Communist States, Research Paper State-Society Relations, The Hague: Institute of Social Studies, June 1994. Where power is exercised on the basis of authority rather than by means of oppression, legitimacy becomes a constant challenge. It should be stressed here that legitimacy is not identical to legality. Interestingly, by way of illustration, is the way in which the Serbian president Slobodan Milosevic used legality as a weapon against legitimacy - courts of law were requested to declare the oppositions election victories illegal - in a two and a half months battle that he ultimately lost (1996/97).
	Thus, while a constitution may enshrine the rights of the majority - as is the case in Israel, for example, and in Malaysia - no government can escape the demands of observing minority rights as part of its mission. It is through international law that such norms are clearly defined; it is in regional, national and local settings that the challenges of implementation primarily present themselves. Hence, international supervisory mechanisms should not be judged merely on their effects in regard to international law enforcement. In the Anarchical Society   H. Bull, The Anarchical Society. A Study of Order in World Politics, London: Macmillan, 1977. law cannot easily be maintained. But international law stipulates the norms which constitute a basis for human rights activism at the local level, including domestic judicial activism. In that way the project and the idea remain connected.


10.Conclusions11.Conclusions12.Conclusions


It is time to come to some conclusions. Firstly, the human rights idea is both wider and deeper than the international project for the protection of human rights. However, the project cannot be missed. There must be international mechanisms for standard-setting, monitoring and supervision. This global exercise may not have impressive direct effects indeed. Yet, as De Waart put it in the lines quoted at the outset of this contribution to his Festschrift, the UN and its specialised agencies, beside numerous ngos, make a dialogue on human rights interpretation and implementation both possible and meaningful. 
	Secondly, the project must not become a juridically closed exercise. Rather fruitless, for example, is a discussion on priorities. The background is quite understandable: a concern that the international project for the protection of human rights provides no or at least insufficient clues for a somewhat orderly application in practice   G.J.H. van Hoof, Anarchy and Hierarchy in the International Law of Human Rights, Utrecht University 1996 (unpublished paper).. The list is long: in the Bill of Rights alone Donnelly and Howard have counted more than thirty substantive articles, encompassing at least twice as many separate rights   J. Donnelly and R. Howard, `Assessing National Human Rights Performance: a Theoretical Framework', in Human Rights Quarterly, Vol. 10, 1988, p. 214.. Beside the proliferation of human rights it is also the almost anarchic manner in which this expansion is achieved   P. Alston, `Conjuring up New Human Rights: a Proposal for Quality Control', in 78 AJIL (1984), p. 609. that gives rise to worry. Hence, the history of human rights in international law provides hardly any clue in cases of clashes between different types of rights. A well known example concerns freedom of religion and the non-discrimination principle.   E.g. exclusion of people belonging to a certain category (women, blacks or homosexuals, for example) from appointments in institutions such as schools whose governance falls under a directorate that grounds its decisions in religious doctrine.
	As a result of this concern there have been various attempts to construct hierarchies of human rights, not just in international law circles but also by international ngos like the World Council of Churches (WCC). Thus, in 1986 the latters Human Rights Advisory Group declared of primary importance the so-called survival rights (the crime of genocide but also ecological crimes such as the massive poisoning of people in Bhopal), next freedom of religion, and then rights related to protection of democracy and socio-economic justice (with particular attention paid to militarisation and the debts problematique). Such a hierarchy reflects the priorities of the time but just a few months later new demands may already present themselves. Inequality and violation of human dignity may become manifest in different forms, depending on context and culture. New manifestations may require formulation of new standards and new strategies. Consider, for instance, the contemporary phenomenon of human exclusion, the downside of globalisation. Such a development requires rethinking human rights in general and socio-economic rights in particular. It is the dynamics of human life that demand an open and open-ended human rights project, continuously to be strengthened by the human rights belief as revealing itself in concrete experiences. In case of clashes between different rights normative decision-making cannot be escaped anyway. Judges always have to look at both the interests and the norms behind conflicting claims.
	Thirdly, no matter the degree of positivation of human rights, the idea remains rooted in transcendental beliefs that have separate roots in different religions and world views. Naturally, however, there remains a desire to ground human rights in common universal foundations. Non-ideal theory has attempted to achieve this aim through social philosophies of justice. John Rawls, for example, tried to construct political principles of justice applicable to any society, which tackle not just the issue of freedom but the problem of inequalities among people as well.   J. Rawls, A Theory of Justice, Oxford: University Press, 1972. His non-normative theory is based on a hypothetical social contract between citizens who, behind a veil of ignorance regarding their relative success or failure in acquiring entitlement positions, decide what is socially fair. This is not the right place to put that theory under critical review. What is notable, however, is that Rawlss liberal-individualist theory of justice failed him when trying to construct a political law of peoples that would legitimate human rights on the basis of reason only.   See S. Shute, and S. Hurley (eds), On Human Rights: The Oxford Amnesty Lectures 1993, Basic Books, 1995. See also S. Hoffmann, Dreams of a Just World, book review in The New York Review of Books, November 2, 1995, pp. 54-57.
	As argued above, the major challenge in regard to universality lies not primarily in finding one universal philosophical foundation but in universal receptivity of the belief in human rights in the sense of processes of continuous acceptance everywhere.   See B. de Gaay Fortman, Human Rights, Entitlement Systems and the Problem of Cultural Receptivity, in A. An Naim et al. (eds), Human Rights and Religious values: an Uneasy Relationship, Eerdmans, Grand Rapids, 1995, pp 68-82. In that regard differences in religious beliefs and cultural values should not just be respected as the recent UN declarations quoted in this chapter (Vienna 1993 and Beijing 1995) emphasise, but used as distinct moral-cultural bases for processes of inculturation of human rights. One example is the work of the Arab Organisation for Human Rights operating from Cairo.
	Yet, I should like to end this hommage to Paul de Waart, universalist in both human rights study and activism, by drawing attention to a philosophical concept of a universalist nature that might well stimulate both thinking and action in the human rights field. I am referring here to Avishai Margalits The Decent Society.   A. Margalit, The Decent Society, (translated by Naomi Goldblum), Cambridge (Mass.): Harvard University Press, 1996. The notion of decency relates here to the principle of eliminating humiliation. It assumes that physical cruelty - following from lack of respect for the human body - has already been eradicated. Humiliation then, is any sort of behaviour or condition that constitutes a sound reason for a person to consider his or her self-respect injured. 
	Margalit is an Israeli who knows the history of ultimate humiliation through the holocaust and who notes the humiliation of the Palestinians in Israel and Palestine today. In his view the evils against which we have to guard center on dehumanizationtaking away peoples control over their own lives, treating them like animals or machines, and excluding them either from particular societies, or in the ultimate humiliation, from the human race as such.   A. Ryan, The Politics of Dignity, book review in The New York Review of Books, July 11, 1996, p. 19.
	The decent society, as a universal moral foundation for human rights may well be a notion more suitable for consensus oriented processes within the framework of the international project than the concept of justice. (Would that include or precisely exclude implementation of Sharia-law, for example?) Founded as it is upon respect for everyone, the decent society might constitute a paradigm that could assist us in rethinking the dialectics of idea and project in the areas of dilemma analyzed in this chapter: the public-private divide, socio-economic rights and the rights of collectivities. It may also appeal to Paul de Waart, who, in his Human Rights Human Efforts gives prominence to the struggle against absolute poverty. He refers in this regard to the World Banks definition of a condition of life so characterized by malnutrition, illiteracy, and disease as to be beneath any reasonable definition of human decency   De Waart, supra note 2, p. 12 and note 10 (p. 16), quoting World Development Report 1980, p. 32. My italics.. Even seen in this minimal light   Naturally human rights has to do with relative poverty as well. decency means more than just an idea; it is a programme based upon universal responsibility. Indeed, human rights human efforts!

