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Chapter 1: 
Introduction 

 
 
 
 
Implementation is a crucial link in the chain of policy making. Without it, policy is 
reduced to beautiful words on paper, while the intended effects remain unrealised. 
At the same time, decades of research have shown that the process of putting 
policies into action is by no means automatic or without problems (see e.g. 
Pressman and Wildavsky 1973; Barrett and Fudge 1981; Goggin et al. 1990). 
Implementation can be expected to be especially challenging in the multi-level 
setting of the European Union (EU), since the same policy has to be implemented 
in widely diverging national contexts. Swift and effective implementation is also 
particularly important in a political system such as the EU. Since the EU is still in a 
process of ‘state-building’ a poor performance in enforcing laws can threaten the 
legitimacy of the entire project (Peters 1997: 193-4). 

EU policies often take the form of directives, which in contrast to regulations 
have to be transposed into the national legislation of the member states. Prechal 
(1995) has identified three steps in the process of implementing directives in the 
member states, namely ‘transposition’, ‘application’, and ‘enforcement’. 
Transposition involves the adoption of legislative instruments, and is defined as 
‘the process of transforming directives into provisions of national law by the 
competent national legislative body or bodies’. When transposing directives into 
national legislation, the member states have some freedom regarding the means to 
be used, but the transposition measures that the member states adopt must serve 
to fulfil the objectives of the directive. Application is defined as ‘the administration 
of directives in a concrete case’. It usually refers to the application of national 
measures transposing a directive, but it could also, in a case where transposition 
has not taken place, refer to the direct application of a directive in a member state. 
The third stage, enforcement, is defined as ‘the process of compelling observance 
of the directive’.  

The focus of the current study is on transposition, which is the first step in the 
process of implementing directives in the EU member states. The completion of 
this first step is essential for the success of the subsequent steps, as it serves to put 
into place the legal framework at the national level that is later to be applied and 
enforced. In addition to this, while the member states eventually are obliged to 
transpose the directives, delayed transposition can in itself have far reaching 
consequences. First, the aim of many directives is to harmonise rules across the 
EU. This means that if the national legal frameworks based on the EU rules are in 
place in some member states at the agreed point in time and only years later in 
other member states this creates an undesirable situation of asymmetry in the 
meantime. This may for example provide companies in certain member states with 
a comparative advantage in the beginning of a process of liberalisation. Second, 
even though the ‘direct effect’ of directives means that it is possible for individuals 
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to sue the state for damages caused by failure to implement a directive that 
includes rights for individuals (Craig and De Búrca 2003), delayed transposition 
creates legal uncertainty and creates obstacles for citizens and consumers to 
exercise their rights that are embodied in the directives.   

 
 

1.1 Is there a problem with delayed transposition? 

 
The Commission has frequently called attention to the poor performance of the 
member states in transposing directives, and regularly publishes scoreboards on 
the transposition of internal market directives (see e.g. European Commission 
2003b).1 However, recent Commission data shows that the transposition deficit, 
which is defined as the percentage of the internal iarket directives that have not yet 
been notified as transposed, on average has been declining since the early 1990s. 
In a scoreboard presented in July 2008 the Commission declared that only one 
percent of the internal market directives for which the transposition deadline had 
passed had not yet been transposed (European Commission 2008c). At first sight, 
this could give the impression that there is no longer a problem with transposition. 
However, there are two main reasons to question if this is really the case. First, the 
backlogs are more serious than they may seem. This is due to the fact that the 
percentage of non-transposed directives is calculated on the total number of 
directives, and since this number has increased over the years, the data 
automatically has a downward bias. In concrete terms, a backlog of one per cent in 
the area of the internal market means that on average about seventeen of the 
directives for which the transposition deadline has passed have not been 
transposed in each member state. In view of the fact that in the past few years on 
average about 80 new internal market directives had to be transposed each year 
this number appears as rather high. This is especially so as this is an average 
number and some member states display even larger backlogs. As mentioned 
above, uneven transposition forms an obstacle to the functioning of European wide 
markets, and this also means that the different scores of the member states 
presented in the Commission statistics can in itself form a problem. Second, these 
percentages only describe how many of the existing directives that were transposed 
at a certain point in time, and do not say anything about the delays that occurred 
during the process of transposing these directives.  

Until recently, the knowledge about the extent of the problem with delayed 
transposition has been limited, and quantitative academic studies that examined 
problems with transposition across member states used Commission data of the 
type described above (see e.g. Lampinen and Uusikylä 1998; Ciavarini Azzi 2000; 
Bursens 2002). However, an important step towards assessing the extent of the 
problem with transposition delay was taken by Mastenbroek (2003) in her study on 
the transposition of directives in the Netherlands in the period 1995-1998. 
Mastenbroek collected data about the date of adoption of the national transposition 
instruments and compared this to the deadlines specified in the directives. This 

                                                 
1 Most directives belong to this area, so these scoreboards should give a good picture of the overall 
situation regarding transposition. 
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means that the actual length of the delays could be assessed. The study of 
Mastenbroek clearly showed that there was a serious problem with delayed 
transposition in the Netherlands in the studied period. The most striking 
conclusion of her study is that 58 percent of the directives were transposed late and 
that the median delay was more than a year. Recent research also indicates that 
although the Netherlands in recent years performs somewhat better the problems 
are persistent. A study by the Netherlands Court of Audit has shown that 51 percent 
of all directives in the period 2001-2006 were transposed with delay in the 
Netherlands (Algemene Rekenkamer 2008). However, the focus of these studies is 
on one specific member state, and the question remains if the problem in other 
member states is as poor as in the Netherlands.  

In order to provide a picture of the size and shape of transposition delay across 
member states and to find explanations for differences found, a research project 
has been initiated with the aim to analyse the transposition of directives belonging 
to four different policy areas across five member states. The present study is part of 
this effort, and focuses on the policy area of public utilities, which includes the two 
sub-areas telecommunications and energy. The findings of this project so far has 
pointed to problems in the same order as those that Mastenbroek identified for the 
Netherlands (Berglund et al. 2006; Kaeding 2007b; Romeijn 2008). 

 
 

1.2  What do we know about the reasons for problems with 

transposition? 
 

In the burgeoning literature on the implementation of and compliance with EU 
law, both political and administrative variables have been put forward as potential 
explanatory variables. In addition, variables of institutional character have 
frequently been combined with political and administrative variables in the 
literature. The distinction made between political and administrative here does not 
refer to the political or administrative arena. Rather the concept ‘political’ refers to 
factors relating to the interests and incentives of the actors involved in the process, 
and ‘administrative’ refers to organisational issues or a lack of capacity.  

In the late 1980s problems with the implementation of EC policy started to 
receive attention. The studies that emerged in these early days focussed on 
administrative and institutional explanations (see e.g. Siedentopf et al. 1988; 
Pridham and Cini 1994). Subsequently, Europeanisation scholars picked up the 
topic in the end of the 1990s. In these studies the concept ‘goodness of fit’, which 
was defined as the fit between EU policy and national policy or structures, became 
central to the analyses (see e.g. Knill and Lenschow 1998; Duina and Blithe 1999; 
Knill 2001). In the present decade, the interest for the implementation of EU law 
has increased, and this has resulted in a large number of studies on the topic (see 
e.g. Haverland 2000; Bursens 2002; Giuliani 2003; Falkner et al. 2005; König et 
al. 2005; Steunenberg 2006; Mastenbroek 2007; Kaeding 2007b; Romeijn 2008). 
These studies focus on political, administrative, or both types of variables. 

Something that is striking when studying the literature on the implementation 
of and compliance with EU law is that, in spite of the large interest for the topic, no 
clear picture regarding which variables matter for transposition has emerged. This 
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is partly due to the fact that the large number of heterogeneous variables that have 
been put forward in the literature makes it difficult to ‘see the forest for all the 
trees’. In the quantitative studies alone, more than 50 different variables have been 
presented. In addition to this, contradictory conclusions have sometimes been 
generated in the different studies. The literature also gives no conclusive picture 
regarding whether political or administrative explanations are most important for 
explaining problems with transposition. However, as will be demonstrated in the 
literature review in the next chapter, a trend towards more focus on political 
variables can be identified in recent literature on transposition and calls for 
increased attention for variables related to domestic politics when analysing the 
process of transposition have recently been made (Mastenbroek 2005b).   

In view of the lack of a clear picture regarding how problems with 
transposition can be explained and whether political or administrative variables 
hold more promise in this regard, it is of relevance if the process of transposition is 
in general mainly administrative or political in character. On the one hand, there 
are reasons to believe that the process of transposition can best be described as 
administrative. The process of transposition is namely different from other 
lawmaking in the sense that the outcome is more or less given from the outset. The 
legal instrument that is to be adopted is not based on a domestic initiative, but on a 
European directive. Thus, the substantive issues have already been decided upon in 
Brussels, and the member states are merely obliged to transpose this into their 
national legislation. Although the member states have a choice as to the ‘form and 
methods’ to be used, the directives are binding ‘as to the result to be achieved’. 
This means that the freedom for policy making for the member states is often 
rather limited, especially since some directives are very detailed (Prechal 1995). On 
the other hand, there are also circumstances under which the process of 
transposition may take on a political character. First, there could be politically 
motivated outright rejection of a directive. While this is not feasible in the long run 
due to the direct effect of directives, the member states could still attempt to delay 
the transposition of directives which they do not find desirable. This is most likely 
to happen in cases where the directive threatens deeply held beliefs in the nation. 
This could be the case if the content of a directive, or the ‘norms’ that a directive 
embodies, conflict with ‘third order’ norms held by the actor (see Dimitrova and 
Rhinard 2005). Second, political choices have to be made in the process of 
transposition if the directives leave some room for manoeuvre for the member 
states or if they contain abstract concepts. Finally, if elements not related to the 
directive are included in the instrument used for transposition, resistance against 
these elements might cause the instrument as a whole to be rejected.  

It should be noted that secondary legislation (also called delegated legislation) 
rather than primary legislation (laws) is often used for transposition. Secondary 
legislation is based on a law in which law-making powers are delegated to the 
government. In the UK, this delegation of powers is very extensive with regard to 
transposition, since secondary legislation used for the transposition of directives 
can be based on the European Communities Act 1972, by which EU law was 
transformed into UK law (Dimitrakopoulos 2001b). In other member states, it is 
common that secondary legislation has to be based on a relevant act in the area 
concerned. The use of administrative means such as circulars for transposition has 



Introduction  5 

previously been common in certain member states. However, rulings by the 
European Court of Justice (ECJ) signalled that this was inadequate since these types 
of instruments do not create certainty about legal obligations and may limit the 
possibilities for individuals to claim their rights in national courts. For this reason, 
the use of administrative means is currently very limited, but they are still often 
used as a complement to the legal instruments used for transposition (Drewry 
1995). The extensive use of secondary legislation for transposition has led to a shift 
in the balance of power from the national parliaments to the governments. This 
fact alone does not say much regarding whether the process should be viewed as 
administrative or political, since the focus of the groups that seek to influence 
transposition merely shifts from elected to unelected officials (Dimitrakopoulos 
2001b). In sum, it appears that whether the process of transposition is mainly 
political or administrative in character is an open question, and that whether 
political or administrative variables can best explain problems with transposition 
has to be examined empirically. 

 
 

1.3 Research question 
 

Two main things have been established so far. First, there are signs that there is a 
serious problem with delayed transposition, which could have serious 
consequences for the efficient working of EU policies. Second, in spite of the 
relatively large number of studies on the topic, no clear picture regarding the 
factors that matter for delayed transposition has emerged. The principal aim of this 
study is therefore to contribute to the understanding of how problems with delayed 
transposition can be explained. The central research question consequently is:  

 
How can differences in the timeliness of transposition be explained?  

 
This central question is divided into two sub-questions:   

 
To what extent can differences in timeliness be observed across the member states, 
between the sub-policy areas, and within the member states?  

 
How can these differences be explained?  

 
In answering the last question, this study aims to build on the insights that have so 
far been generated in the literature regarding how problems with transposition can 
be explained. To this end, this study addresses the recent focus on political 
variables in the literature on transposition. It is examined if an increased focus on 
political factors is well founded, or if more attention should be paid to 
administrative variables. In addition, in view of the different types of variables put 
forward in the literature, it is examined if and how different types of factors 
combine in order to produce the transposition outcome.   
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1.4 The theoretical argument 
 

The theoretical orientation in the literature dealing with transposition has mainly 
been directed towards new institutionalist theories, and literature on the 
compliance with EU law more generally has frequently drawn on international 
relations (IR) compliance theories. However, there is also another strand of 
literature that is of relevance when studying transposition, namely the literature on 
the implementation of public policies. As transposition is part of the wider process 
of implementing EU policies in the member states, it can be assumed that factors 
that matter for implementing national policies are also relevant for the process of 
transposition. Despite its relevance, this literature has only incidentally been 
applied in this context, notably by Dimitrakopoulos (2001b). In the current study, 
this largely overlooked literature is used in order to develop a theoretical framework 
for explaining transposition delay. The theoretical framework will be developed in 
chapter three, but will also be summarised below.  

Since the topic and the research question of this study have an inherent top-
down quality, i.e. the focus is on how a policy is implemented at lower levels after it 
has been adopted at a higher level, the basis of the theoretical framework is the 
classic top-down work of Pressman and Wildavsky (1973). In developing the 
theoretical framework the theoretical insights of the work of Pressman and 
Wildavsky were adapted in order to fit the specific characteristics of the process of 
transposition, and relevant theoretical concepts from other work on the 
implementation of public policies were also added. This resulted in a theoretical 
framework that includes the three different types of variables in the literature on 
the implementation of EU law that were identified above, namely institutional, 
political, and administrative variables. The institutional variables are ‘the number 
of decision points and clearances’ in the process and the ‘access’ that these decision 
points and clearances provide to different actors in different stages of the process. 
The institutional variables are expected to play a role in two different ways. First, 
the number of decision points and clearances is expected to be important for the 
length of the process as it simply takes time to pass through the whole chain. 
Second, the access that the clearances provide to different actors opens up the door 
for variables related to these actors to have an effect within the clearances. These 
variables within the clearances are of political or administrative character. The 
political variables are ‘political resistance’, ‘priority’ and ‘legitimacy’. These 
variables relate to the interests of the involved actors regarding the content of the 
policy embodied in the directives, the importance that they attach to timely 
transposition, and their perception of the legitimacy of the process leading up to 
the adoption of the directive. The administrative variables relate to the capacity of 
the actors responsible for transposition to handle duty to transpose the directives, 
and include ‘manpower’ and ‘expertise’. In view of the focus of this study on how 
important different types of variables are in the process of transposition and if and 
how they combine in order to produce the transposition outcome, one key 
advantage of the theoretical framework is that it includes different types of 
variables. 
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1.5 Selected policy area  
 

The main interest of this study is problems with transposition of directives in 
general in the EU member states. However, in seeking to answer the research 
question, the focus is on a specific policy area. Limiting the study to a policy area 
rather than selecting the objects of study randomly, has considerable advantages. It 
facilitates placing each case into a context and to identify the institutions, actors, 
and interests that play a role in the process of transposing directives, and this 
allows for thorough tracing of the decision-making process.  

While previous studies on the implementation of EU policies have focussed 
mainly on social policy (Duina 1997; Falkner et al. 2005) and environmental policy 
(Börzel 2000; Haverland 2000; Knill et al. 2000; Bugdahn 2005), transposition of 
public utilities directives has received very little attention in the literature. This is 
surprising for three reasons. First, the telecommunications and energy sectors are 
key economic sectors. Since they are important for the functioning of other sectors, 
they are of strategic value for the economy as a whole.  

Second, EU directives have been important for the process of privatisation, 
liberalisation, and regulatory reform that has transformed these sectors 
fundamentally over the past decades. Alongside technological and economic 
developments, internationalisation and new ideas concerning the benefits of 
competition, a key driving force for the transformation of the telecommunications 
and energy sectors has been the development of EU regulatory frameworks, mainly 
consisting of directives, for public utilities within the context of the internal market 
(Thatcher 2001). These regulatory frameworks consist both of measures 
liberalising these sectors and measures regulating the markets. The reason for this 
is that liberalisation tends to lead to an increased need for regulation and a 
restructuring of the regulation of the sector concerned (Majone 1996), and this is 
particularly the case in the public utilities sector, since market failure and social 
considerations are prominent. Reasons for regulating the liberalised markets for 
telecommunications and energy involve protecting social goals such as access for 
everybody to utilities at a reasonable price (‘universal service’), preventing that a 
major actors abuse their position on the market, creating licensing regimes in 
order to ensure fair competition, and ensuring that proper information about the 
quality of the services is provided to consumers (Coen and Thatcher 2001).  

Third, the timing of the transition to a more market oriented structure has 
been quite different for the telecommunications and energy sectors, and also for 
different member states. Although parts of the energy sector, such as electricity 
and gas, are currently undergoing a process of liberalisation, this process is much 
further advanced in the telecommunications sector. This difference in timing can 
to some extent be explained by differences in the risks involved in liberalising these 
two sectors and in how they are perceived. Levi-Faur (2003) writes: ‘If electricity 
technology is identified in our minds with large, polluting, mysterious and 
dangerous generation technologies, telecoms technologies are identified with the 
digital telephone, the fax, the modem and, more recently, the internet: all common 
household gadgets.’ The telecoms sector is seen as a sector of the future, the 
benefits of liberalisation are high and the risks are small. Liberalisation of the 
energy sector, on the other hand, involves more modest benefits, at least for the 
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consumers, and involves much larger risks. For example, system reliability is much 
more important in electricity, since system failure involves huge costs and in a 
worst case scenario could involve the loss of human lives (Levi-Faur 2003). Maybe 
more importantly, the energy sector still has many of the characteristics of a natural 
monopoly, while the rapid change in telecommunications technology has made 
this sector more suitable for a competitive environment. This means that 
depending on the sub-policy area studied and the stage of liberalisation in the 
studied member states, differing constellations of preferences among the affected 
actors can be expected, and this makes interesting comparisons possible.  

 
 
1.6 Selected member states 

 
This study also focuses on five member states, as it is not feasible to gather reliable 
data for all member states of the EU. These member states were mainly chosen on 
account of being representative of different types of structure and institutional set-
ups. Variation regarding this factor is of relevance for the aim of this study to 
examine the importance of different types of variables. In a member state with a 
high level of institutional pluralism, there are more opportunities for actors that are 
opposed to the changes that transposition brings with it to attempt to influence the 
process of transposition. Political factors are therefore more likely to play a role in 
such settings. The measure of institutional pluralism used for the selection of 
member states in the current study is based on an index developed by Colomer 
(1996), which is presented in Table 1. It is based on the effective number of parties, 
the degree of bicameralism, president elected, and the degree of decentralisation of 
the national political system. 

In addition to the institutional structure, the political and administrative 
culture is of importance for how likely political and administrative variables are to 
play a role in the process of transposition. For example, in settings where this 
culture involves that the political leaders enjoy a powerful position vis-à-vis the 
administration, issues are more likely to become politicised. In this study, it is 
assumed that the political and administrative culture differs between northern and 
southern member states. Therefore, member states from both groups of countries 
were included in the sample.   

The selected member states are the Netherlands, Germany, the United 
Kingdom (UK), Spain, and Greece. Germany and Spain have high scores on the 
institutional pluralism index on account of their decentralisation and 
bicameralism. The UK and Greece on the other hand, represent the other end of 
the spectrum since they are centralised states and have a low number of political 
parties in parliamentary seats. The score of Greece is somewhat lower than that of 
the UK on account of the unicameral system of Greece. The Netherlands is placed 
somewhere in the middle, since it has a relatively high number of effective political 
parties and a bicameral parliament, while it is a centralised state. This selection 
also includes member states belonging to the northern and the southern group.  

In order to make the sample as representative as possible along the lines of 
institutional pluralism and political and administrative culture, the selection 
includes member states with a unitary structure belonging both to the northern 
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group (the Netherlands and the UK) and the southern group (Greece). Conversely, 
there is one northern member state with a federal structure (Germany) and one 
southern member state with a federal structure (Spain) included.  

 
 

Table 1: Institutional pluralism in the Union’s member states (except Luxembourg) 
 

  Colomer 
index 

Party 
system 

Bicameralism  President 
elected 

Decentralisation 

Germany  4  0  2  0  2 
Italy  3  1  1  0  1 
France  3  1  1  1  0 
Austria  3  0  1  1  1 
Spain  3  0  1  0  2 
Finland  3  2  0  1  0 
Belgium  3  2  1  0  0 
Netherlands  2  1  1  0  0 
Portugal  2  1  0  1  0 
Ireland  2  0  1  1  0 
Denmark  2  2  0  0  0 
Sweden  1  1  0  0  0 
Britain  1  0  1  0  0 
Greece  0  0  0  0  0 
Source: Colomer (1996: 13); party system: measured by the effective number of parties; 
bicameralism: two points to symmetrical bicameralism, one point to asymmetrical bicameralism, one 
point to unicameralism; president elected: one point to semi‐presidentialism; no points to 
parliamentarism; decentralisation: measured by the proportion of public expenditure in the hand of 
regional governments (R): two points to R>20%; one point to 20%>R>10%; no points to R<10%. 

 
 
1.7 Research design and data 

 
In order to give an answer to the central research question, this study utilises both 
quantitative and case study data. The quantitative data set was developed within the 
common project mentioned above, and was created by systematically collecting and 
combining information from different EU and national sources regarding the 
national transposition instruments. The main advantage of this original data set 
compared to the Commission statistics described above is that it allows for a 
calculation of the actual transposition delays. This makes it possible not only to 
establish where delays occur, but also how long the delays are. This means that 
many of the problems that have accompanied data previously used for assessing 
problems with transposition can be avoided. 

The main advantage of utilising quantitative data is that it facilitates an 
assessment of the generalisability of the findings, at least within the selected policy 
area. The quantitative data is mainly used in order to answer the first sub-question, 
regarding the extent to which differences in timeliness can be observed. In addition 
to this, it is used in a first step towards answering the question regarding how 
differences in the timeliness of transposition can be explained. However, the main 
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part of this study focuses on a smaller number of transposition processes that are 
studied in detail in a case study setting. Therefore, it was not feasible to 
operationalise all theoretical variables in a detailed manner for application to the 
quantitative data. Still, indicators representing each of the categories of variables in 
the theoretical framework were developed and tested in bivariate analyses in order 
to make a first assessment of the value of the different types of variables.  

A focus on case studies was chosen for three main reasons, and these are also 
the aspects on which the case studies add to the quantitative analysis. First, case 
study research has a high potential for achieving conceptual validity. In a case 
study, it is possible to identify and measure indicators closely connected to the 
theoretical concepts that are included in the study. This is of great importance, 
since many concepts of interest to social scientists are difficult to measure for a 
large number of cases (George and Bennett 2005: 19). For example, in the field of 
comparative politics collecting data for a large number of cases can be difficult 
since the data is often available only for certain years and certain countries, and the 
validity of the data used in quantitative studies is sometimes low (Landman 2003: 
27-8). The theoretical concepts developed in this study can also most usefully be 
operationalised in a case study setting, since they mainly relate to the specific actors 
involved in the transposition of a directive. Measuring the variables on this level is 
not feasible in a quantitative setting. For example, a measure of the general 
effectiveness of the national administration is used as a proxy for the capacity 
available for transposition at the administrative and political units involved in the 
process of transposition. In the case studies, it is possible to operationalise 
variables related to capacity more precisely and on a micro level. While the more 
general measures in the quantitative study are relevant, the case studies can add to 
the quantitative study regarding conceptual validity.  

Second, case studies provide a useful means to examine the role of causal 
mechanisms (George and Bennett 2005: 21). In other words, it is possible to take a 
look inside the ‘black box’ of the process by clarifying how one variable affects the 
outcome on another variable through identifying the steps in between the 
independent and dependent variables. Regarding this aspect, the case studies add 
to the quantitative analysis since it is possible to examine if these correlations are 
indeed causal or merely spurious, and to add detail to how the causal mechanisms 
operate (George and Bennett 2005: 34-5).   

Third, case studies have a high capacity for addressing causal complexity, for 
example path dependence, multiple interaction effects, equifinality (multiple causal 
paths to the same outcome), and multifinality (a specific value of a variable is 
consistent with multiple outcomes). By using process-tracing evidence, complex 
interactions can be explored (George and Bennett 2005: 9-22). Case studies often 
see a certain outcome as the product of multiple causal factors acting together. In 
contrast to quantitative studies, where causal variables compete with each other, 
causal effects combine in case studies (Ragin 2000: 33; Landman 2003: 29). It 
should be noted that statistical methods are increasingly able to deal with 
equifinality and interaction effects. However, this comes at the price of needing 
larger sample sizes, and the models quickly get complex and difficult to interpret 
(George and Bennett 2005: 33). Since one of the aims of this study is to examine if 
and how different types of variables combine to produce the transposition outcome, 
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while no a priori hypotheses regarding these interactions are formulated, a case 
study setting is most suitable for this purpose. This represents an inductive 
element in the analysis. 

A common approach when combining quantitative studies with case studies is 
to focus on deviant cases resulting from the quantitative analysis in the case studies 
and examine why these cases are deviant. This might possibly lead to the 
identification of new variables (Landman 2003: 26-7; George and Bennett 2005: 
34). This, however, is not the approach adopted here. Since the case studies are 
used in order to ‘flesh out’ the patterns found in the quantitative analysis, the 
appropriate cases to select for the case studies are ‘typical’ cases, i.e. cases for 
which the expected outcome is found in the quantitative study. The purpose of the 
case studies is then to examine if the case is still explained by the theory if the 
conceptual validity is increased and the ‘black box’ of the process is opened up. 
This is also largely the approach followed when selecting the specific cases for the 
case studies of this study. In addition to this, the transposition of the same 
directives across the member states was studied in order to be able to compare how 
the same input is dealt with in different domestic settings. For the case studies, it 
was only feasible to include three member states, and care was taken that they are 
still representative of the selection criteria for the original five member states 
described above. The way quantitative and case study analyses are combined in this 
study provides for a form of triangulation. This means that if the results of the case 
studies are in line with the results of the quantitative analysis, this increases the 
validity of the results. On the other hand, if the results of studies employing 
different methods are very different, one or both will have to be revised in some 
way. 

Three main data sources were used for the case studies. These were interviews 
with the main actors involved in transposition and experts in the field, official 
documents related to the transposition of the directives, and secondary literature. 
More detailed discussions of the methods and data used will follow in chapters five 
and six.  

 
 
1.8 Structure of the book 

 
The structure of this book is as follows. Chapter two starts with a review of the 
literature on the implementation of and compliance with EU law focussing on the 
different types of variables that have been put forward in different periods. 
Subsequently, the theoretical framework of this study is developed in chapter three. 
Since this framework is based on literature on the implementation of public policy, 
a review of this literature is also included in this chapter. In chapter four, the policy 
area of public utilities and the development of the EU regulatory frameworks for 
the telecommunications and energy sectors are described. The development of 
these sectors in the selected member states is also briefly examined. Chapter five 
proceeds with the quantitative analyses, in which the transposition performance of 
the member states is described and explanatory variables are operationalised and 
tested. Subsequently, the case study design and the selected cases are presented in 
chapter six. In chapters seven to nine the case studies of two selected packages of 
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directives in three member states are presented. In the final chapter, chapter ten, 
the conclusions of the research are presented and the key themes in the literature 
on transposition are revisited in the light of these conclusions.  

 



 

Chapter 2:  
Literature review 

  
 
 
 

2.1 Different types of explanations for non-compliance with EU law 
 

Over the past two decades, a number of empirical and theoretical studies 
addressing the topic of compliance with EU law have appeared in the fields of 
political science and public administration. The aim of many of these studies has 
been to find factors that can explain why the member states of the EU seem to have 
problems with complying with EU law, and why there are differences between the 
member states in this respect. Roughly speaking, the factors that have been put 
forward can be put into two categories, namely administrative and political factors. 
Administrative factors relate to organisational issues or a lack of capacity that 
hinder the member state in question to comply with EU requirements. Political 
factors concern the interests and incentives of the actors involved in the process. It 
should be noted that while this can serve as a useful distinction, it is difficult to 
completely separate these two types of factors. For example, even if administrative 
factors are the cause of compliance problems, this does not mean that politics is 
entirely out of the picture. On the contrary, political factors can be of importance, 
since a member state that is not satisfied with its compliance record can take 
political action to reduce the administrative obstacles. Accounts focussing on either 
type of variable also often include institutional factors, and accordingly studies 
focussing on political factors often emphasise that actors pursuing their interest 
bump into institutional constraints. It should also be noted that it is sometimes 
difficult to place a variable in one of these two categories, since arguments for why 
the variable should matter can be made along both lines. For example, the length of 
membership could indicate that a member state has had sufficient time to develop 
administrative routines for transposition, or it could indicate that an older member 
state has more power to resist complying with EU requirements. Therefore, in the 
review of this literature in this chapter care has been taken to place the variables 
along the lines of the argument that the authors have made. 

 
 
2.2 Different dependent variables in the literature 

 
The purpose of this overview is to examine how problems with compliance with EU 
law have been explained in the literature, and which types of factors have been 
dominant in different periods. The focus is on the factors that have been judged in 
the literature to be of importance for explaining problems that are specific for 
transposition. However, many studies that address transposition also look at the 
wider implementation process (application and enforcement). This means that for 
these studies, it is important to keep in mind which part of the process that the 
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explanatory factors apply to. As Pridham and Cini (1994) point out, different 
factors are likely to be of importance for transposition than for application and 
enforcement. Another popular dependent variable that is related to transposition is 
infringement proceedings. This is something of a peculiar case, since infringement 
proceedings can be initiated both for failure to transpose directives into national 
legislation and for failure to apply EU law in practice. However, as a large majority 
of the infringement proceedings concern failure to transpose directives correctly 
and on time (Tallberg 2002: 625), there is a substantial overlap with transposition 
and therefore these studies are also included in this review.   

 
 
2.3 The early days: Attention for the issue of an implementation gap 

 
At the end of the 1980’s the problems of the EC member states to live up to the 
agreements that they had made at the European level started to receive attention. 
The path-breaking empirical work in this area is an edited volume by Siedentopf 
and Ziller et al. (1988), in which they study the transposition and application of 
seventeen directives in all member states.2 In this volume, the authors point to the 
importance of administrative factors, such as coordination and politico-
administrative culture, and also emphasise that involvement in the phase of 
negotiation of a directive has led to a general loyalty to the EC and EC law among 
national public officials. For transposition specifically, the authors point to 
interventions of interest groups or other concerned parties or interministerial 
conflict as causes of problems.3 In their study of the implementation of 
environmental policy in the EU, Pridham and Cini (1994) find organisational 
structures, such as ministerial rivalry, coordination and the administrative weight 
of the responsible ministry, and lengthy legislative and bureaucratic procedures to 
be important in accounting for problems with transposition. Along with these 
empirical accounts, there are also some non-empirical works concerning problems 
with implementation in the EU. Peters (1997), frames the processes of 
transposition and application along the lines of implementation theory and 
principal-agent theory, and emphasises the central role of Commission monitoring. 
He also mentions classic variables from implementation theory such as the 
number of clearance points. Somewhat later, Ciavarini Azzi (2000) points to the 
existence of an implementation gap in the EU, and suggests a number of factors 
that could account for problems with transposition and the number of 
infringement procedures filed against a member state. He mentions administrative 
factors, such as the way governments and administrations are organised for 
implementing EU law and the role of the national parliament in the legislative 
process. He also highlights that the detailed and complex nature of certain 
directives and the fact that directives sometimes require expensive steps to be taken 
can be a source of problems.  

                                                 
2 At the time this project was set up, the EC consisted of ten member states. 
3 The author refers to transposition as ‘incorporation’. 
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These early studies served to bring attention to the existence of an implementation 
deficit or compliance problems within the EC/EU. The variables that were judged 
to matter for these problems were mostly of an administrative character, and the 
theoretical underpinnings were quite weak.  

 
 
2.4 Europeanisation and neo-institutionalism: The ‘goodness of fit’ 

 
At the end of the 1990’s the topic of compliance with EU law was picked up by 
scholars focussing on Europeanisation. These scholars mainly adhered to a neo-
institutionalist approach, and this meant that the study of compliance problems 
was placed more firmly on a theoretical foundation. The initial result of applying a 
neo-institutionalist approach to this field of research was that the concept of 
‘goodness of fit’ or ‘misfit’ acquired a dominant position. It is important to realise 
that ‘fit’ or ‘misfit’ has been conceptualised in quite different ways in the 
literature. Green Cowles, Caporaso et al. (2001: 221-3) point this out by 
distinguishing between policy misfit and misfit with domestic structures. In 
addition, these can be based either on the assumption that administrative or 
institutional obstacles are responsible for problems, for example the 
sociological/historical institutionalist notion of the ‘stickiness’ of institutions. 
Alternatively, the more political view can be taken that ‘misfit’ gives rise to 
domestic opposition against a directive. As will become clear below, opposition by 
domestic actors is emphasised in the literature. Thus, the ‘institutionalist turn’ in 
the study of implementation of EU policy involved a shift in focus from 
administrative to political factors. 

The studies that utilise the concept of ‘fit’ or ‘misfit’ mainly focus on 
environmental policy (Knill 1998; Knill and Lenschow 1998; Duina and Blithe 
1999; Börzel 2000; Knill et al. 2000; Knill 2001) or social policy (Duina 1997). 
Duina (1997) and Duina and Blithe (1999) conceptualise ‘fit’ as the compatibility 
of a directive with policy legacies (legal and administrative traditions) and the 
organisation of interest groups. They introduced what they called the ‘cost ’- or 
‘institutional hypothesis’, according to which political opposition is likely to hinder 
implementation in cases where major change is necessary at the domestic level.  

Knill and Lenschow (1998) have developed this further. They conceptualise 
‘fit’ as the fit with domestic regulatory styles and regulatory structures, and the 
level of institutional embeddedness of these styles and structures. They argue that 
implementation problems can be expected in cases with a high degree of misfit, 
while such problems will not occur in cases with a low degree of misfit. The 
findings of their study of the implementation of three directives and one regulation 
in the UK and Germany required them to make some adaptations to this 
framework. While cases with a low degree of misfit were largely unproblematic as 
predicted, the application of an agency-based approach was necessary to explain the 
diverging outcomes in the cases of moderate misfit. In cases with a high degree of 
misfit changes to the core of national administrative traditions (style and structure) 
were necessary. Some of these cases were problematic as expected, while others 
were implemented without notable problems. To explain this, the authors 
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developed the concept of a dynamic core, which means that the national core was 
already in the process of being changed, and this allowed implementation to take 
place. The strength of the work by Knill and Lenschow is that it points to cases 
where problems with implementation can be expected because of difficulties of 
changing existing institutions. However, it does not provide a good solution to what 
can explain problems with transposition in cases with a moderate or low level of 
‘misfit’.  

In her study of the implementation of environmental directives in Spain and 
Germany, Börzel (2000) developed what she calls the ‘pull-and-push model’, 
which puts more emphasis on the role of domestic actors.  She argues that 
although ‘misfit’, which she pictures as policy misfit that involves considerable 
costs, is a necessary condition for non-compliance, it might not lead to non-
compliance if domestic actors mobilise for effective implementation (pull). 
Alternatively, the European Commission may initiate infringement procedures and 
in this way promote implementation (push).  

Héritier et al. (2001) found the stage of liberalisation (policy match or 
mismatch) combined with reform capacity (veto positions, integrated political 
leadership) and dominant belief system (e.g. interventionist/’public service’ 
tradition) to be of importance for the way in which European transport policy is 
received in the member states. It should be noted that this volume is not concerned 
specifically with transposition, but aims to assess the differential impact of EU 
transport policies in different member states. 

In this overview, it has become clear that two main types of ‘misfit’ have been 
emphasised in the literature, namely policy misfit and institutional misfit. The first 
concerns a lack of correspondence between European policy and existing national 
policy, and the latter involves that the EU policy threatens domestic institutionally 
embedded traditions and ways of doing things.  

 
 
2.5 Increasing dominance of political factors? 

 
In the present decade, the usefulness of the concept ‘goodness of fit’ has been 
questioned. In his study of the implementation of the Packaging Waste Directive in 
the Netherlands, Germany and the UK, Haverland (2000) argues that adaptation 
pressure or misfit cannot explain differences in the transposition and 
implementation of this directive. Falkner et al. (2005) also demonstrate that in the 
area of labour policy, policy misfit is not important in explaining transposition 
problems, although the level of ‘misfit’ did have an impact in cases ‘in which 
regulatory philosophies or deeply entrenched national models were challenged’ 
(2005: 291-2). The concept of ‘misfit’ has also been criticised by Mastenbroek and 
Kaeding (2006), who argue that a more viable approach involves focussing on the 
preferences and beliefs of the domestic actors. In general, it seems that the concept 
of policy misfit is too simplistic to be really useful, while a more elaborated 
conceptualisation of misfit, such as that of Knill and Lenschow (1998), is difficult 
to operationalise. Certainly in a quantitative setting, it is difficult to operationalise 
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the concept of misfit in a useful way (see e.g. Mastenbroek 2003; König et al. 
2005).  

Variables of both administrative and political character have been put forward 
in recent studies focussing specifically on transposition. However, variables of a 
political character have increasingly been the focus of these studies, and 
Mastenbroek (2005b) has identified a consensus in current literature that domestic 
politics should be given more emphasis.  

The concepts ‘veto points’ and ‘veto players’ are prominent political factors in 
the recent literature. Haverland (2000) argues that the timing and correctness of 
implementation are determined by institutional veto points, and emphasises the 
role of domestic opposition in obstructing transposition. Similarly, Steunenberg 
(2006) has called the attention to the role of domestic veto players and national 
policy coordination for timely and correct transposition (see also Dimitrova and 
Steunenberg 2000). With rational choice institutionalism as a starting point, he 
has developed a model that takes into account that directives often are transposed 
by lower level instruments, and that the actors involved are therefore often 
administrative. He assumes that, given the preferences of the relevant players, the 
policy coordination mechanism determines the impact they have on transposition. 
Coordination is modelled as a two-level game with a lower level and a higher 
(coordinating) level. This model mainly focuses on the content of transposition, i.e. 
if the directive is adapted to national preferences or not, but also models a situation 
where delay is likely to appear. This is the case where the higher level players are 
divided on the issue. There have also been a number of quantitative studies in 
which the effect of the number of veto players has been tested. In a study of the 
speed of transposition, Steunenberg and Rhinard (2005) have created a veto player 
index, in which the number of veto players is based on the national legal 
instrument used for transposition. Another quantitative study regarding the role of 
veto players for member state adaptation to EU policies has been performed by 
Giuliani (2003). Kaeding (2007b) and Romeijn (2008) also included this variable 
in their studies on the transposition of transport and social policy directives.  

In addition to veto players, numerous other political factors have been put 
forward in the literature on transposition. Mastenbroek (2007) emphasised the 
importance of factors related to domestic politics in her study of transposition of 
directives in the Netherlands. Kaeding (2007b) argued that in addition to the 
number of veto players, political factors such as political priority and the timing of 
elections are important for the timeliness of transposition. However, he also argues 
for the importance of less political variables such as the discretion that the 
directives leave the member states, and accidents related to the transport sector. 
König et al.  (2005) found that the degree of conflict4 at the EU and the national 
level is an important factor in accounting for delays in transposition and non-
transposition. Finally, a somewhat mixed picture is given in an ambitious volume 
by Falkner et al. (2005) and also earlier in an article by the same authors (2004), in 
which the implementation of six directives in the area of labour law in all member 
states5 is studied. While this work rejects the intergovernmentalist notion that 

                                                 
4 Operationalised by using data from the Manifesto research group. 
5 At the time the study was initiated, the number of member states was fifteen. 
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compliance problems are caused by ‘opposition through the back door’, i.e. that 
member states that were outvoted on the European level will oppose the 
implementation of the policy, it emphasises the role of domestic politics in 
accounting for problems with compliance. This role can for example take the form 
of ‘issue linkage’, where the implementation of a directive gets tangled up in an 
ongoing domestic reform process, and is not necessarily related to resistance 
towards the directive. However, the authors do not view domestic politics as a 
single overriding factor, but point out that the domestic compliance culture is 
important for the pattern by which a member state usually reacts to obligations 
arising from the EU. This insight induced the authors to create a typology of 
different ‘worlds of compliance’. In this context, it is emphasised that different 
explanatory factors are of importance for explaining compliance problems within 
these different ‘worlds’. 

While political explanations have acquired a well established position within 
main stream studies of problems with transposition, there are some recent studies 
that emphasise administrative factors. Bursens (2002) emphasises the role of 
domestic institutional conditions, such as the division of competencies and 
coordination mechanisms and institutional capacity for the outcome of 
transposition in Belgium and Denmark. Similarly, Giuliani (2004) puts 
administrative factors forward, such as the organisation of the executive and 
national and EU level coordination, in order to account for the residuals of his 
analysis of the impact of veto players. Administrative variables such as government 
effectiveness are also emphasised by Berglund et al. (2006). 

A number of studies of transposition also include both political and 
administrative factors. As mentioned above, Mastenbroek (2007) mainly 
emphasises factors related to domestic politics for explaining transposition delay. 
However, in her quantitative study on the transposition of directives in the 
Netherlands, she derives the explanatory variables mainly from empirical 
observations and underlines the importance of administrative factors, such as type 
of national instrument, ‘Chinese walls’, coordination, and characteristics of the 
directive itself. In addition to this, in a historical overview of transposition in the 
Netherlands, Mastenbroek (2005a) judges administrative factors and the political 
and cultural background to be the cause of problems with transposition. She 
contends that the persisting problems can be explained by a culture of lack of 
interest and low priority of EU issues. The focus of the study of the transposition of 
social policy directives by Romeijn (2008) is to assess the extent to which theories 
derived from rational choice institutionalism and sociological institutionalism can 
explain differences in transposition outcome. This means that in addition to 
analysing the effect of the political variable veto players, she also includes the 
sociological institutionalist notion of socialisation in her study. That different types 
of factors can be of importance for transposition can also be derived from the study 
of Dimitrakopoulos (2001b) in which he on the basis of implementation theory 
identifies three sets of factors that can be expected to affect transposition, namely 
‘institutional, ‘political’, and ‘substantial’ factors. In another article (2001a), in 
which he relies on implementation and organisation literature, he points out that 
organisational learning and steering could be important in the process of 



Literature review  19 

implementing directives. However, the focus of this latter article is more on the 
subsequent steps in the implementation process than on transposition. 

Also among the studies that use infringement proceedings as their dependent 
variable both political and administrative variables are put forward. Some of these 
studies take compliance theories from the IR literature as their starting point. 
When administrative factors are emphasised, the ‘management approach’ (see e.g. 
Chayes and Chayes 1993) is then referred to. The underlying assumption of this 
approach is that the member states are in principle willing to comply with 
international obligations, but sometimes lack the ability to do so. This is contrasted 
against the ‘enforcement approach’, in which the strategic behaviour of states is 
emphasised. The assumption in this approach is that a state will not comply with 
an international regime if the benefits of shirking are greater than the costs of 
detection (Tallberg 2002: 611). Along the lines of the ‘management approach’, 
Sverdrup (2004b) point to the importance of government effectiveness or 
administrative capacity in explaining differences between countries in a 
quantitative study of infringement proceedings. In another study, he points to the 
importance of traditions and styles of decision making (Sverdrup 2004a). He 
singles out the consensus-seeking model of the Nordic countries as being 
particularly favourable for avoiding infringement proceedings or solving them at an 
early stage. Tallberg (2002) points to the complementing character of these two 
mechanisms. Correspondingly, some quantitative studies also include both types of 
factors, for example studies by Mbaye (2001; 2003) and Börzel et al. (2004) of 
infringement proceedings in all member states. 

In sum, while there may be a consensus on the need for political explanations 
for compliance and implementation problems in the EU, and while this type of 
explanations certainly has a firm position in the main stream literature, there are 
also studies that emphasise administrative factors or that include administrative 
alongside political factors.  

 
 

2.6 What do we know about implementation and compliance problems 

in the eu? 
 

In the overview above, it has been shown that during the past two decades, a 
number of studies have been conducted in order to establish the existence of 
implementation and compliance problems in the EU, and to come to the bottom of 
what causes these problems. These studies have given rise to a large number of 
variables. Only in the quantitative studies, more than 50 variables have been tested 
(see Table 4 in Appendix 1), and if the qualitative studies are added, the list can be 
made even longer. In addition, these variables are very heterogeneous, and range 
from very specific variables, such as the type of national legal instrument used for 
transposition, to macro level variables such as the level of federalism in a member 
state. One problem regarding the quantitative studies is that the independent 
variables used are often operationalised by using very general indexes, largely 
depending on the availability of the data (see also Giuliani 2004). Thus, the 
indicators used are sometimes quite far removed from what the author really wants 
to measure.  
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Regarding the results of the testing of variables in a quantitative setting, it is 
interesting to note that some of the results are contradicting (see Tables 1 to 3 in 
Appendix 1). For example, the negative effect on compliance of a large number of 
veto players is confirmed by Giuliani (2003), Kaeding (2007b), Mbaye (2003), and 
Steunenberg and Rhinard (2005). However, Börzel et al. (2004) and Mbaye (in an 
earlier study) (2001) found no effect. Romeijn (2008) even found an effect opposite 
to the one expected. The results of the testing also yield different results in different 
studies for the variables the number of national legal instruments used for 
transposition and whether the directive is new or amending. It is also notable that 
the results of the testing has been rather disappointing, and only about half of the 
variables were confirmed. Even for some variables that have often been mentioned 
in the literature as being important for compliance problems, such as the intensity 
of Commission monitoring, no effect was found. In addition, the share of 
explained variance for many studies is rather low despite a large number of 
variables.  

This abundance of variables and the mixed results of the testing can both be 
perceived as a problem and as an opportunity. First, the obvious problem is that the 
large number of variables that have been suggested and confirmed makes it 
difficult to see the forest for the trees. It is in fact easy to get the idea that almost 
anything could matter for implementation and compliance problems in the EU. 
The fact that some of the results are contradicting is especially troubling, although 
this can probably partly be accounted for by differences in the dependent variable. 
Second, the opportunity that the large number of variables provides is a rich source 
of potential variables to draw from.  

 
 
2.7 Conclusions 

 
This review of the literature on the compliance with EU law has demonstrated that 
a large number of studies on this topic have emerged over the past decades, and 
that an abundance of studies of the transposition of directives have emerged 
recently. However, in spite of this no clear picture regarding how lacking 
compliance in general and problems with delayed transposition in particular can be 
explained has transpired. To start with, the sheer number of variables put forward 
in the literature makes it difficult to see the forest for all the trees. In addition to 
this, the outcomes of different studies are sometimes contradictory. For example, 
the expected effect of the number of veto players, which is one of the most 
prominent variables in the recent literature, was evident in some studies while no 
or even the opposite effect was found in other studies.  

It has also been demonstrated that, while the focus of the early literature on 
implementation of EC law was on administrative and institutional variables, there 
has recently been an increased focus on political factors. This is most clearly the 
case for studies focussing specifically on transposition. Calls have also been made 
for more attention to factors related to domestic politics in studies on transposition. 
In view of this trend in the recent literature, one aim of the current study is to 
examine if an increased focus on political factors is well founded, or if more 
attention should be paid to administrative variables. In addition to this, the current 
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study aims to examine if and how different types of factors combine in order to 
produce the transposition outcome. A first step towards this end is taken in the 
subsequent chapter by developing a theoretical framework that encompasses 
different types of variables. 

 
  



 



 

Chapter 3:  
Theorising transposition from the perspective of 
implementation theory 

 
 
 

In the literature review in the previous chapter, it was argued that there is a trend 
in recent literature on transposition to focus on political variables. However, a clear 
picture regarding the variables that matter for the transposition outcome and 
whether an increased focus on political variables is a viable path has yet to emerge. 
In the current study, an attempt is made to contribute to the literature on this 
point. Therefore, in developing the theoretical framework of this study, it is not 
assumed a priori that transposition is a game within which the involved actors 
attempt to pursue their interests, or alternatively, that transposition is an 
administrative process in which the interests of the involved actors do not play an 
important role. Instead, this is left open in order to make a serious attempt at 
opening up the black box of transposition.  

Since transposition is the first step in the process of implementing European 
policies in the member states, the approach followed here is to apply the rich 
literature on implementation of public policies that has developed within the public 
administration literature to transposition. Within this literature, insights about how 
policies are put into action have accumulated for the past three decades. Some 
ideas regarding applying implementation theory to transposition were developed 
early on by Peters (1997), and later by Dimitrakopoulos (2001a; 2001b), but these 
ideas have not received much attention in recent literature on the topic. However, 
in the current study it is suggested that applying this literature to transposition is 
indeed a viable path towards arriving at a theoretical framework that is closely 
connected to the specific characteristics of the process of transposition. As will 
become clear below, basing the theoretical framework on implementation theory 
makes it possible to include the different types of variables found in the literature 
on compliance with EU law in a coherent framework. Hence, this approach 
provides the means to assess their relative importance and examine if and how they 
combine in order to produce the transposition outcome.   

In the previous chapter, it also became clear that the large number of potential 
explanatory variables put forward in the literature on compliance with EU law 
forms a problem for the emergence of a clear picture as to how problems with 
transposition can be explained. A similar situation is apparent in the literature on 
the implementation of public policies. It has been observed that the number of 
explanatory variables used in this literature is exceedingly large, and that this 
hinders parsimonious general explanations for problems with implementation. 
The situation is aggravated by the tendency of each new study to add some extra 
variables to the list. Meier (cited in O'Toole 2004: 315-6) sarcastically proposed that 
‘… any policy implementation scholar who adds a new variable or a new 
interaction should be required to eliminate two existing variables.’ With this in 
mind, it is argued here that when developing a theoretical framework for 
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explaining problems with transposition a clear theoretical focus is necessary in 
order to find a coherent explanation. In addition to this, it is of importance to build 
on and relate to the insights of existing literature in order to avoid merely adding 
more variables to the list of potential explanations, and thereby adding to the 
confusion.  

In the remainder of this chapter, the literature on implementation will first be 
briefly introduced. Subsequently, it will be described how transposition research is 
positioned within this literature, in order to be able to single out a more specific 
strand of this broad literature that is most relevant for explaining problems with 
transposition. Finally, the theoretical framework is developed, and the relationship 
of the variables in this framework to important variables in the literature on 
implementation of and compliance with EU law are elaborated briefly.  

 
 
3.1 Overview of the implementation literature 

 
The literature on implementation of public policies is often said to have peaked in 
the 1970s and the early 1980s, and thereafter more or less to have disappeared. 
However, in an extensive quantitative review of literature on implementation, 
Saetren (2005) refutes this claim. On the contrary, his data indicate that the 
number of publications on the topic has continued to grow exponentially during 
the 1990s and into this century. According to Saetren, one reason that the topic is 
thought to have declined is that the topic of public policy implementation is highly 
multidisciplinary, and that public administration scholars are simply not aware of 
many publications on the topic. However, this cannot be the whole explanation for 
the alleged demise of implementation studies, since the number of publications 
within the core fields political science and public administration has also been 
quite stable over time, although there was a peak in the mid-1980s. Saetren claims 
that an additional explanation is that implementation research went out of fashion 
among public administration scholars.6 Barrett (2004: 258) also argues that 
academic opportunism might have led scholars to use different labels for the same 
phenomenon, since public sector reforms in the 1980s and 1990s led governments 
to put less emphasis on implementation problems. Currently, there are some signs 
of a renewed emphasis on implementation among public administration scholars 
(see e.g. Hill and Hupe 2002; Barrett 2004).  

One of the key issues in implementation studies is democratic accountability, 
and closely connected to this, a very central issue in the public administration 
literature, namely the separation of politics from administration. As will become 
clear below, broader developments in society and government have been important 
for how these issues are treated in the literature. One main problem that has been 
studied in the literature is the relation between policy formation and its 
implementation. This is also the issue that led to the lengthy debate between top-
down and bottom-up scholars (Hill and Hupe 2002: 42-3).  

 
 

                                                 
6 See Saetren (2005) for possible reasons for why the topic went out of fashion. 
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3.1.1 The top-down perspective 
 

The 1970s are generally seen as the starting point of implementation studies. At 
this point in time, there was a growing concern about the effectiveness of public 
policies, particularly the failure of federal programs in America (Hill 1997: 383). 
Before that time, ‘there had been a tendency to take it for granted that political 
mandates were clear and that administrators would do what their political bosses 
demanded of them.’ (Hill and Hupe 2002: 42). The seminal work was the book 
‘Implementation: How Great Expectations in Washington Are Dashed in Oakland; 
Or, Why It’s Amazing that Federal Programs Work at All’ by Pressman and 
Wildavsky (1973). In this book, the authors study the implementation of a project in 
Oakland that aimed at creating jobs for minorities by the provision of public works 
and building loans. Although there was political agreement, funds were secured, 
and agreement of local officials was forthcoming, the program did not work. The 
authors attribute this failure to the excessive number of ‘decision points’ and 
‘clearances’ that the program had to pass through in order to proceed. The outlook 
for successful implementation was pictured as rather gloomy by Pressman and 
Wildavsky. A pessimistic account on the possibilities of designing implementable 
policies and of ‘fixing the implementation game’ once problems occurred was also 
offered by Bardach (1977). Other prominent top-down authors, for example Van 
Meter and Van Horn (1975) and Sabatier and Mazmanian (1980), focussed more 
on explaining the variance between different cases of implementation. 

In these initial studies of implementation, public administration was viewed 
along the lines of Wilson and Weber, that is, politics and administration were seen 
as clearly separated. The interest centred on whether the goals embodied in a 
decision taken at the central level were realised in practice. Several key factors, 
typically factors that can be manipulated at the central level, were seen as important 
in facilitating successful implementation. These factors include for example clear 
and consistent policy goals (Van Meter and Van Horn 1975; Sabatier and 
Mazmanian 1980), a minimal number of actors involved (Pressman and Wildavsky 
1973), a small amount of necessary change (Van Meter and Van Horn 1975), 
sufficient capacity within the implementing organisation (Van Meter and Van 
Horn 1975; Sabatier and Mazmanian 1980), and the placement of implementation 
responsibility with a sympathetic organisation (Van Meter and Van Horn 1975; 
Sabatier and Mazmanian 1980).   

The top-down literature has not escaped criticism. Pressman and Wildavsky 
have been accused of being unnecessarily pessimistic about the potential of success 
of federal programs. Further, the literature is said to place too much attention to 
the role and strategies of the ‘centre’, and therefore ignore other important actors. 
In addition, implementation success from this perspective depends on the capacity 
of policy objectives to be clearly and consistently defined, while some level of 
discretion is inevitably included in all policies (Ryan 1995).   
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3.1.2 The bottom-up challenge 
 

The critique of the top-down approach to implementation led to a challenge from 
scholars that adhered to what came to be known as the ‘bottom-up’ approach. 
Instead of adopting the perspective of the decision makers at the central level, these 
scholars viewed policy and implementation from the perspective of actors at the 
local level. Hence, the ‘bottom-up’ approach was characterised by a ‘…shift of 
normative concern away from questions about how those at the top can exert their 
wills…’ (Hill and Hupe 2002: 53). The focus of these studies was strategic 
interaction of multiple actors and the development of networks (Ryan 1995).  

Lipsky (1980) is often seen as the founding father of the ‘bottom-up’ 
approach. In his book, he focuses attention to the role of ‘street-level bureaucrats’, 
particularly on the problems they face in applying policies in practice. He argues 
that attempts to control these bureaucrats hierarchically can have adverse effects, 
and that approaches that take the expectations of people at the local level into 
account are needed (Hill and Hupe 2002: 53). Lipsky’s work gave rise to a debate 
‘regarding whether discretion was desirable and necessary or whether it was anti-
democratic and reflected inadequate top-down control and so acted to subvert 
policy’ (Barrett 2004: 256). Other key ‘bottom-up’ scholars are for example Hjern 
and colleagues (see e.g. Hjern and Hull 1982) and Barrett and Fudge (1981). 

The ‘bottom-up’ approach has also been subjected to critique. This critique 
can be divided into a normative and a methodological component. The normative 
component regards democratic accountability. It was argued that in a democratic 
system, power and control over policy should rest with the democratically elected 
representatives and not with non-elected actors at the local level. Hence, the fact 
that it can be observed in reality that street-level bureaucrats possess a considerable 
amount of discretion should not be used as a basis for designing policy. The 
methodological component is that these studies exaggerate the extent of local 
autonomy (Matland 1995). 

The bottom-up studies coincided with the beginning of the Thatcher-Reagan 
era, and the rise of new public management (NPM) had involved a shift to less 
hierarchical state-society relations in many industrialised states. Hill and Hupe 
identify a shift in implementation studies from a Policy-Implementation paradigm 
to a new paradigm, which they call the NPM paradigm. Within this new paradigm 
‘…the ins and outs of implementation were left to the managing ‘agent’, with 
whom the ‘principal’ makes a contract specifying expected outputs’ (2002: 110). 
Consequently, not only implementation, but also the responsibility for potential 
implementation failures was perceived as having been contracted away. At the 
same time, this led to a reinforcement of the separation of politics and 
administration, and in this way served to strengthen the position for top-down 
policy models (Barrett 2004: 258). While this perspective decreased the perceived 
need for implementation studies, interesting academic work continued to be 
conducted. This is perhaps not very surprising, since a changed state-society 
relationship does not preclude studies of implementation. Saetren (2005: 573) 
notes that ‘given these new systemic features, representative governments still exist 
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whose translation of policies into practice, even in some broader sense, is a 
challenge and a legitimate concern.’  

 
 
3.1.3 Bringing it together 

 
The key point of contention between the top-down and the bottom-up camps 
concerned the normative issue of democratic accountability. However, the 
methodological issues and the way in which implementation processes can be 
perceived were much less contentious. Therefore, numerous efforts were made, 
mainly during the second half of the 1980s and the 1990s, to bring these two 
approaches together (Hill and Hupe 2002: 56, 82). These studies adhered to two 
main strategies. One strategy involved combining the two approaches within same 
model, and the other focussed on defining the conditions under which one model 
is more appropriate (Matland 1995).  

One example of a scholar that has tried to combine the two approaches into 
one single model is Sabatier (1986; 1988), who initially helped develop the top-
down approach. In his more recent work, he includes actors from all levels, and 
argues that so called ‘advocacy coalitions’ should be the central unit of analysis. In 
addition, he argues that policy must be analysed in cycles of ten years in order to 
consider policy learning, which is a central concept in his work. However, the study 
of such a long period of time calls into question if it really is implementation that is 
studied, since the policy field in question can have changed radically. Another 
example of an effort to combine the approaches is the ‘communications model’ 
developed by Goggin et al. (1990). This model places state implementers at the 
nexus of a series of communication channels, and emphasises factors that affect 
the acceptance or rejection of messages between layers of government. Three 
clusters of variables are identified, namely ‘inducements and constraints from the 
top’, ‘inducements and constraints from the bottom’, and ‘state-specific factors’ 
(decisional outcomes and state capacity). 

Among the authors that have attempted to define the conditions under which 
the different approaches apply, there are a number that have identified different 
stages in the implementation process during which certain approaches are more 
appropriate. For example, some authors argue that a top-down approach is suitable 
in the early planning stages, while a bottom-up approach is more suitable in later 
stages, such as evaluation (Matland 1995).  

Other scholars have found other ways of defining such conditions. One 
interesting contribution was provided by Matland (1995), who developed a matrix 
based on the level of conflict concerning the policy and the level of ambiguity of the 
policy. This matrix allows him to distinguish between four different types (or 
paradigms) of implementation. Within each of these paradigms, different 
theoretical approaches are more or less suitable for describing implementation. In 
this way, Matland attempts to bring structure to the implementation literature, and 
to limit the number of variables used.  

For ‘administrative’ and ‘political’ implementation, which are both 
characterised by a low level of ambiguity, the top-down perspective essentially 
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applies. For ‘administrative implementation’ (low level of conflict), the process of 
implementation can be seen as a machine, and implementation problems occur 
because of technical problems. Implementation outcomes are mainly decided by 
resources. Under this paradigm, no sanctions are needed in order to ensure 
compliance, but normative mechanisms are sufficient. A normative mechanism is 
for example that a decision is taken higher up in hierarchy, and is therefore 
perceived as legitimate. For ‘administrative implementation’ early top-down 
models based on therefore the public administration tradition (the loyal Weberian 
bureaucrat) are applicable. For ‘political implementation’ (high level of conflict), on 
the other hand, implementation outcomes are decided by power. For this type of 
implementation, coercive and remunerative mechanisms (stick and carrot) are 
necessary in order to ensure implementation. For this type of implementation, 
newer top-down models, e.g. the work of Mazmanian and Sabatier (1983), that 
include political factors such as support from the wider public and relevant actors, 
and the commitment of implementing officials are applicable.  

In cases of high ambiguity, implementation can be characterised as either 
‘experimental’ or ‘symbolic’. Concerning ‘experimental implementation’ (low 
conflict), contextual factors are important. The implementation outcome depends 
on the resources and actors present in the microimplementing environment. In 
such cases, the bottom-up perspective is applicable. The ambiguous nature of the 
policy also makes it difficult to establish when a successful outcome has been 
reached, and therefore, there is an emphasis on learning as success. For ‘symbolic 
implementation’ (high conflict), the situation becomes even more complicated, and 
implementation can be characterised as a political process dominated by local 
actors, or more precisely, by the coalition of actors at the local level who are in 
charge of the available resources. Conflict can arise as to how to translate the 
abstract goal into something concrete. For ‘symbolic implementation’, neither the 
top-down nor bottom-up perspective is entirely appropriate. 

  
 
3.2  Positioning the transposition literature within the 

implementation literature 
 

The brief review above of the literature on implementation shows that studies of 
implementation can be characterised as ‘top-down’, ‘bottom-up’, or some form of 
combination of both. Although the trench war between the ‘top-down’ and 
‘bottom-up’ camps is by now rather dated, the distinction can still be useful as a 
lens through which to view the implementation literature, since it highlights the 
key methodological and normative issues (Hill and Hupe 2002: 82). This 
distinction is also useful for positioning the transposition literature within the 
implementation literature.  

It is argued here that the literature on transposition is essentially top-down in 
character. In this context, it is interesting to note that the advice offered by the 
classical top-down scholars, such as advice to minimise the number of actors 
involved and limit the amount of change necessary fall nicely together with two of 
the main variables emphasised in the literature of transposition, namely veto 
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players/points and level of misfit. The top-down orientation within the 
transposition literature is probably not so much a normative position, but this 
perspective is rather adopted for the simple reason that it is the most suitable way 
of studying the process of transposition. This will be elaborated on below. For 
traditional implementation studies, the normative argument is that central policy 
makers are democratically elected and can be held accountable. In the context of 
the EU, it is more unclear to what extent this argument applies. After all, the issue 
of the extent to which the member states have delegated their decision making 
powers to the EU level, and the issue of the ‘democratic deficit’ within the EU are 
frequently the focus of academic attention. In addition, even though the choice of 
methodology is of course to some extent always normative, it is important not to 
confuse description and explanation with prescription. As Hill (1997) points out, it 
is important to be aware of, and not get too entangled in, the strong normative 
elements in the implementation debate. ‘If we want to have a debate about 
accountability by all means let us have one – after all the issues about the need for 
new approaches to public accountability are of enormous importance – but let us 
not confuse attempts to analyse how policies are put into practice with that debate.’ 
(Hill 1997: 383). 

The reasons that transposition research essentially falls into the top-down 
category can be summarised in three main points. The first point regards the 
research question. Scholars involved in transposition research are interested in 
knowing why EU policies are not transposed on time. This means that while some 
insights from the bottom-up approach can be of relevance, the interest lies in the 
classical top-down question of what causes ‘implementation failure’. The bottom-
up approach is concerned with other types of issues, such as problem solving and 
actor interaction, rather than on simply carrying out a decision taken at ‘the top’ 
(Ryan 1995).  

The second point concerns the dependent variable. Top-down and bottom-up 
approaches are inclined to view ‘successful implementation’ very differently. While 
top-down scholars define this as a specific outcome, the bottom-up scholars ‘prefer 
a much broader evaluation’ (Matland 1995: 154). This means that it is difficult to 
evaluate implementation outcomes from the bottom-up perspective. This makes it 
less suitable to apply to research on transposition, in which the interest lies in a 
specific outcome, namely the extent to which the member states comply with the 
directive. 

 The final point relates to the characteristics of the process of transposition. 
Hill  argues that ‘implementation problems can be analysed in a clear-cut ‘top-
down’ way’ in a case where ‘policy objectives were quite specific and practical 
implementation problems can be explored in terms of the difficulties those 
objectives imposed’ (1997: 378). Similarly, Matland (1995) argues for the 
applicability of a top-down approach in cases with low ambiguity. Because of the 
characteristics of the EU level decision making process leading up to the adoption 
of  a directive, directives are often characterised by compromises and unresolved 
(ambiguous) issues. However, it is still relatively clear what has to be achieved, 
certainly regarding the stage of transposition. The objectives of the directive 
‘simply’ have to be translated into national legislation before a pre-determined 
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date. In the process of transposition, there is not really any interaction between 
policy and implementation – the directive is there, and it is not changing. A 
bottom-up perspective might therefore be more relevant if subsequent stages of the 
process of implementing and enforcing directives are studied, and that is not the 
purpose of this study. It might also be relevant to other types of policy, such as 
policies within the Open Method of Coordination (OMC) (see e.g. Knill et al. 
2000). 

One exception to the rule, that is transposition research that leans more 
towards the bottom-up camp, could be research that focuses on social 
constructivism, and in line with bottom-up scholars focus on ‘consensus building, 
influence and exchange processes (persuasion, positive-sum negotiation and 
learning)’ (Barrett 2004: 255). However, the research questions of these studies 
still effectively give them a top-down character.  

The conclusion to be drawn is that an essentially top-down approach, possibly 
incorporating some bottom-up elements is most suitable for a study of 
transposition. In this study the theoretical framework is therefore based on this 
part of the implementation literature. The starting point for this model is the 
classical top-down framework provided by Pressman and Wildavksy (1973), and 
insights from other literature in this tradition are also added.  

 
 
3.3 The structure of the process: Decision points and clearances 

 
The number of decision points and clearances is central to the account of 
implementation failure by Pressman and Wildavsky. A decision point is defined as 
every instance in the process of implementation at which an agreement has to be 
reached, and a clearance occurs every time an actor has to give his consent. It is 
also possible to describe the process of transposition along these lines. 
Dimitrakopoulos suggests that transposition can be viewed as a ‘decision point’ 
where a ‘clearance’ is required for the implementation of the policy embodied in 
the directive (2001b: 443). In contrast, the argument here is that the process of 
transposition itself consists of a large number of decision points and clearances. In 
Figure 1, one example of how this process can look is outlined. 

At each decision point, one or more actors have to give their clearance in order 
for the process to continue, and each actor can appear several times in this chain of 
decision points and clearances. The structure of this process is largely determined 
by the rules concerning the process of transposition. The main part of these rules is 
the procedure for adopting the type of legal instrument, or indeed, instruments, 
used for transposition, but the relevant rules also include the procedure by which 
the responsible ministry is appointed, the type of legal instrument is selected, and 
informal rules of a certain ministry regarding for example consultation procedures. 
In the process of transposition the actors involved are mainly the cabinet, ministry 
departments, the parliament, participants in a mandatory consultation procedure, 
and advisory organs. 
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Figure 1. Clearances in the process of transposition 
 
 
Because of the importance of the formal and informal rules that have to be 
followed in order to adopt a certain legal instrument for the structure of the process 
of transposition, the definition of decision points and clearances is adapted 
somewhat in this theoretical framework. Since certain steps in this procedure have 
to be passed in the course of the process of transposition in order for the process to 
continue, these steps are considered to be decision points even if the agreement of 
all actors is not necessary. This is for example the case with a mandatory 
consultation procedure. This is a step in the process that has to be passed, and the 
parties included in the consultation procedure have to be given the opportunity to 
deliver their input. However, if their input does not lead to the adaptations of the 
draft of the transposing instrument that they envisage, the responsible ministry can 
still in principle proceed to the next step in the process.  

A large number of decision points and clearances can already be a reason for 
delay, since it simply takes time to go through the whole chain. This is emphasised 
by Pressman and Wildavksy. One part of their work that is often cited is their 
attempt to calculate the probability of implementation success based on the 
probability of an agreement at each clearance and the number of clearances. This 
mathematical exercise leads to a very pessimistic view. For example, even if the 
probability of agreement at each clearance is 95 percent, the probability of success 
after 70 clearances (the number of clearances in the Oakland project that they 
studied) is only 0.00395 percent (Pressman and Wildavsky 1973: 107-8). This 
outlook is unnecessarily gloomy, especially regarding transposition, which only 
constitutes the first step in the complex process of implementing EU policies. One 
reason why the outlook for effective implementation might not be as bad as in the 
calculation above is that this calculation assumes that decisions are independent of 
each other. In reality, this is not true. It is possible that a decision made early in the 
chain by an influential actor that gives priority to the matter might put the 
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subsequent actors under more pressure to give their clearance. This does not 
necessarily have to be an actor high up in the hierarchy, but could also be a lower 
level actor that gives the matter very high priority. Parallels can here be drawn to 
the idea of the presence of a ‘fixer’ in the implementation process introduced by 
Bardach (1977). Bowen (1982) also demonstrates that adding to or modifying the 
assumptions that Pressman and Wildavsky make can markedly change the 
outcome of the calculation. For example, she adds a persistence factor, which 
involves that more than one attempt at achieving a clearance can be made by 
implementers. This dramatically improves the prognosis for completed implemen-
tation. 

In addition, in the current study the definition of decision points and 
clearances is adapted to include also steps in the process that have to be passed due 
to the formal or informal rules related to adopting the transposing instrument, 
even though strictly speaking the agreement of all actors is not required. This 
means that the calculation is not applicable to those clearances as they will be 
passed eventually. Also more generally, since transposition has to take place at 
some point in time as the member states are obliged to transpose the directive, it is 
not so much a question of whether transposition is completed, but rather of when 
it happens. However, the study of Pressman and Wildavsky does point to the 
potential importance of a large number of decision points and clearances for delays 
in transposition.     

 As argued above, the decision points and clearances can have a rather direct 
effect on the length of the process. In addition to this, the decision points and 
clearances also provide different actors with access to the process. The formal and 
informal rules related to the adoption of the transposition instrument largely 
determine which actors are involved at different points in the process and what 
their position and authority is. Access is of key importance for the process of 
transposition, as it opens up the door for variables related to the involved actors to 
have an influence on the length of the decision points and clearances and thereby 
on the length of the process as a whole. This will be elaborated on in the next 
section.  

 
 
3.4 Inside the clearances 

 
In addition to delay caused by a large number of decision points and clearances, 
delay in transposition can be caused by several minor and moderate delays at 
different clearances. It is also possible that one or some of the clearances contribute 
especially to delaying the process. To understand why this can be the case, it is 
necessary to look inside the clearances. 

Pressman and Wildavsky point out that the direction of the preferences of the 
actors and the intensity of these preferences can be of importance for delay. If an 
actor which holds a preference that is negative towards the issue at hand and of 
strong intensity is involved in the process of implementation, this is expected to 
lead to maximal delay. Such a participant ‘…will try to block the program unless 
basic concessions are made’ and might even ‘…be capable of extending maximal 
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delay into a permanent end’ (Pressman and Wildavsky 1973: 117). In such 
instances, political resistance could lead to serious delay at a particular clearance. 

In their study of the implementation of a federal program in Oakland, 
Pressman and Wildavsky do not find any participants with this preference 
structure. However, they notice a substantial number of minor and moderate 
delays caused by actors with moderately negative preferences or positive 
preferences. They mention a number of reasons why delay can occur when an actor 
is positive or more or less indifferent towards the policy in question (1973: 99-102). 
These reasons can be grouped into two main variables. First, minor and moderate 
delays can be caused by a lack of priority of the actor. The commitment to 
implement may be incompatible with other commitments, other tasks might be 
preferred, or the actor might lack a sense of urgency. Second, delays can occur 
because the actor perceives the process to lack legitimacy, because of differing 
opinions about leadership and proper organisational roles, and therefore be 
reluctant to give his clearance. These variables have been elaborated on also in 
other literature on implementation. For example, the importance of priority was 
emphasised by Sabatier and Mazmanian (1980), and Goggin et al. (1990: 35-6) 
noted the importance of the perceived legitimacy of the process by which a policy 
(or ‘message’) is adopted.  

In addition to this, the capacity of the actors or organisations involved in 
implementation to handle the task has been extensively utilised as a variable in the 
literature on implementation, for example by classical top-down writers such as 
Van Meter and Van Horn (1975) and Sabatier and Mazmanian (1980), and also in 
more recent contributions such as Goggin, Bowman et al (1990). Matland points 
out that sufficient resources can be particularly important for implementation 
outcomes in cases where the implementation process can be characterised as 
‘administrative’ (1995). While capacity is not explicitly referred to by Pressman and 
Wildavsky in this sense, it is included in the theoretical framework developed here 
due to its importance in other implementation literature. It also fits nicely into the 
framework, as a lack of capacity can increase the time it takes to pass through a 
clearance, regardless of the preferences of the actors involved. In this theoretical 
framework, capacity is divided into the variables manpower and expertise. In 
Figure 2, the insides of a clearance in the process of transposition are displayed.  

These general variables have to be specified in order to fit the specific 
characteristics of the process of transposition. The variable ‘political resistance’ 
refers to resistance against the transposition of the directive by an actor that has 
strong negative preferences towards the policy embodied in the directive. In the 
process of transposition, it is not possible to stop the policy from being introduced, 
as the member state is obliged to transpose the directive. This means that an actor 
that resists the policy embodied in a directive has two main options. One option is 
to attempt to delay transposition in order to win time. Alternatively, at least if the 
directive provides some room for manoeuvre or interpretation, such an actor might 
try to influence the translation into national legislation in such a way that the 
‘worst is avoided’.  
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Figure 2. Within a transposition clearance 

 
 
‘Priority’ concerns first of all the priority that an actor gives to the timely and swift 
transposition of a specific directive. High priority might for example be due to the 
fact that an actor prioritises the policy goals of the directive. The transposition of a 
directive with a high political profile might also become a priority. Conversely, if 
the changes required by a directive are considered minor and inconsequential, 
transposition of this directive might not be prioritised if attention and resources are 
scarce and other more urgent things need to be attended to. External pressure, for 
example in the form of pressure from the Commission could also potentially serve 
to heighten the priority for timely transposition. In addition to this the general 
priority of timely transposition is of importance. This general priority is not due to 
a political choice at the time of the transposition of a specific directive, but is more 
stable over time. In a particular setting, a high general level of priority might lead to 
the development of administrative routines that are conductive to timely 
transposition. In such a setting, a culture in which much importance is attached to 
timely transposition is likely to develop over time within for example a member 
state administration or a specific ministry. The priority for a specific directive is not 
completely determined by the general priority for transposition. However in a 
setting in which timely transposition is prioritised in general, the priority in a 
specific case is also likely to be higher on average.  
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The variable ‘legitimacy’ concerns the perceived legitimacy of the EU decision 
making process leading up to the directive to be transposed, and has two aspects. 
The first aspect concerns how legitimate the actor perceives the process leading up 
to the adoption of the specific directive to be in general terms. One example where 
an actor can be expected to view the process as less legitimate is the adoption of 
certain directives liberalising the telecommunications sector. These directives were 
adopted by the Commission on the basis of an interpretation of certain Treaty 
provisions, which was supported by the ECJ, but contested by several member 
states because of the procedure used. Similarly, an actor might be of the view that a 
decision concerning a certain topic should be taken with unanimity in the Council. 
If the decision is then taken by a qualified majority procedure, the actor might view 
it as less legitimate. The second aspect concerns the place of the actor in the EU 
decision making process. It can be assumed that an actor who is actively involved 
in the negotiations is more likely to view the process as legitimate. Concretely, this 
could mean the involvement in the negotiations of the national parliament. 
Another example is the participation of the same civil servants in the negotiations 
and in the process of transposition. Also, the extent to which the national ministry 
involves and consults with affected interest groups during the negotiations of the 
directive could affect the legitimacy with which these actors view the process. 
However, if they are able to affect the EU decision making procedure through other 
channels, such as EU wide interest organisations, they might not find involvement 
through the national ministry to be of key importance.  

As mentioned above, the capacity for transposition is specified here as the two 
variables ‘manpower’ and ‘expertise'. Manpower is the number of people that have 
transposition of the directive as their task. The proportion of their time that these 
people spend on this task and the length of the time period that they work on 
transposition are also included in the definition. Whether the available manpower 
is sufficient for the task of transposition or not is also dependent on the magnitude 
of the task of transposition. Expertise first of all involves the knowledge of the 
people working on transposition regarding the contents and requirements of the 
directive, the existing national provisions, and the necessary changes to national 
legislation. It also involves whether the staff has the necessary skills for carrying 
out transposition. These skills can be professional skills, for example regarding the 
drafting of legal texts, and skills regarding transposition in general. The latter is 
acquired through experience with transposition, and is more likely to accumulate 
in a unit that is specifically created in order to deal with transposition.  

In Table 1, the more specific indicators of each of the variables that matter 
within the clearances as defined in the present study are summarised.  
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Table 1. Specification of variables within a clearance 
 

Variable  Specification/indicators 

Political 
resistance 

An actor with strong negative preferences towards the policy attempts to delay 
the process 

Priority  The priority of timely transposition of the directive to be transposed 
The general priority of timely transposition 

Legitimacy  Perceived legitimacy of the EU decision making process leading up to the 
directive to be transposed 
Perceived legitimacy of the actor’s own role in the decision making process 
leading up to the directive to be transposed 

Manpower  Available personnel resources for the task of transposing the directive 

Expertise  Knowledge regarding transposition of the directive  
Skills for carrying out the transposition of the directive  

 
 

3.5 How the length of the process relates to delay 
 

It was argued above that the number and length of the decision points and 
clearances can be expected to be of importance for the total length of the process of 
transposition. However, it should be noted that a long process of transposition does 
not necessarily involve delay. The reason for this is that the length of the deadline 
that is specified in each directive can differ between a few months and several 
years, depending on the circumstances and the issue at hand. Encompassing 
directives that are expected to require formal legislation in the member states, and 
will have to pass through more clearances, are usually supplied with longer 
deadlines. However, the experience is still that the deadlines are rather tight. It 
could perhaps be expected that the member states would ensure sufficient 
deadlines in the negotiations leading up to the directive. However, the frequency 
with which formal legislation is used for transposition differs substantially between 
the member states. A member state in which formal legislation is more frequently 
required might therefore not be able to ensure a deadline that it can live up to in 
the negotiations, since the majority of the member states might be willing to accept 
a shorter deadline, since they do not need to transpose by formal law. Hence, the 
length of the deadline can be part of the explanation of why delays in transposition 
sometimes occur. This variable has been used by several authors to explain 
differences in the speed of transposition (Mastenbroek 2003; Borghetto et al. 2005; 
Steunenberg and Rhinard 2005; Haverland et al. 2008).  

In addition to this, the timing of the start of the process is of importance. 
Given the fact that there is a limited time available, transposition has a greater 
chance of happening in time if the process starts at an early stage, for example 
when the common position is adopted at the European level, than if transposition 
starts only when the directive is published or even later. The UK is an example of a 
member state where the process of transposition usually starts early. In the UK, the 
importance of ‘thinking transposition’ already at the negotiation stage is also 
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emphasised (Steunenberg and Voermans 2006: 161-2). This increases the chances 
that problems in the transposition phase are foreseen and possibly avoided at an 
early stage, since the actors involved have a better chance to affect both the content 
of the directive and the provided deadline in order to be able to transpose on time. 
For example, a seemingly technical issue can turn out to require major legal 
change if it is incompatible with existing legislation. While the process of 
transposition starts at an early stage in UK, there are also examples of member 
states where the situation is different. In Greece, for example, the process of 
transposition usually starts late, and is sometimes only initiated after intervention 
by the European Commission (Falkner et al. 2005: 323-4, 335-40). In terms of the 
current theoretical framework the timing of the start of the process can be viewed 
as a kind of clearance, as it involves a decision by one or more actors to initiate the 
process.  

The way in which the different variables presented so far combine to produce 
the transposition outcome in terms of delay is summarised in Figure 3. 

 
 

 
 

Figure 3. Summary of the expected effect of the variables 
 
 

The length of the process of transposition is expected to be affected by the number 
of decision points and clearances and the length of these decision points and 
clearances. In turn, the length of the decision points and clearances is expected to 
be affected by the variables political resistance, priority, legitimacy, manpower, and 
expertise. These variables are ‘allowed’ to have an effect because of the access that 
the decision points and clearances provide the actors involved in the process with. 
These variables are also expected to have an effect on the timing of the start of the 
process, which is viewed as a special kind of clearance. The outcome of the process 
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in terms of delay is partly a product of the length of the process, but also modified 
by the timing of the start of the process and the length of the transposition 
deadline.  

 
 
3.6  Relation to variables used in the literature on the implementation 

of EU law 
 

The variables presented above can largely be divided along the lines of the different 
types of variables identified in the literature on the implementation of and 
compliance with EU law, namely political, administrative, and institutional 
variables. The variables ‘number of decision points and clearances’ and ‘access’ can 
be described as institutional variables, as they relate to the formal and informal 
rules of the process of transposition. ‘Political resistance’ is clearly a political 
variable, as it concerns the interests of the actors regarding the content of the policy 
embodied in the directive. However, the variables ‘priority’ and ‘legitimacy’ can also 
be characterised as political variables. An actor that is reluctant towards 
transposing the directive due to a lack of perceived legitimacy may not have any 
objections regarding the content of the policy, but it is still a political decision not 
to cooperate in the process of transposition. Similarly, it is a political choice to 
prioritise the transposition of a directive. However, this variable is less clearly 
political than the other two. As described above, the priority for transposing a 
specific directive also involves elements of a general priority for timely 
transposition. Even if it originally was a political choice to give more importance to 
the timely transposition in general, over time the general priority is likely to lead to 
the development of for example administrative routines facilitating timely 
transposition, and is therefore more administrative in character. The variables 
‘manpower’ and ‘expertise’ are administrative in character as they are parts of the 
capacity of the actors to perform their tasks related to transposition.  

The variables of this theoretical framework are also related to some of the key 
variables put forward in the literature on compliance with EU law. The concepts of 
decision points and clearances may at first sight seem similar to the concept veto 
players/veto points that has frequently been used in the literature on compliance 
with EU law (Dimitrova and Steunenberg 2000; Haverland 2000; Mbaye 2001; 
Giuliani 2003; Mbaye 2003; Börzel et al. 2004; Steunenberg 2006; Steunenberg 
and Rhinard 2005). There are some important differences, which mean that the 
approach taken here is a novel way of approaching the topic. An important 
difference is that the decision points and clearances of this theoretical framework 
allows for different types of explanatory variables. While veto player/points 
approaches concentrate on the strategic action of players that aim to maximise their 
preferences, the theoretical framework elaborated here involves that a number of 
variables of both political and administrative character can have an effect ‘within’ 
the clearances. In addition to this, according to the definition of decision points and 
clearances adopted here, these ‘points’ do not necessarily involve a veto.  

The variable rule of law has been used in some studies that aim to explain 
non-compliance with EU law (Börzel et al. 2004; Sverdrup 2004b). It could be 
argued that the priority that transposition receives is partially determined by the 
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overall rule of law culture in a member state. An actor that in general perceives the 
following of laws and rules as important is more likely to give following EU law 
higher priority regardless of his own preferences regarding the issue. Closely 
related to this, Falkner et al. (2005) argue that the domestic compliance culture is 
important for the implementation of EU law. The ‘worlds of compliance’ described 
by Falkner et al. are in fact captured quite well by the priority of compliance with 
EU law in the member states. Regarding the ‘world of law observance’, the authors 
write that ‘…the compliance goal typically overrides domestic concerns because it 
ranks so high’ (Falkner et al. 2005: 321). Even if this is not a conscious choice by 
the member state, but rather part of the domestic culture, it still means that 
compliance ranks high on the list of priorities. In the ‘world of domestic politics’ 
on the other hand, complying with EU law is merely one goal among many, and 
whether EU law is complied with depends on domestic preferences and concerns. 
This means that it is not prioritised in the same way as in the ‘world of law 
observance’. In the ‘world of neglect’ the obligation to comply with EU law is often 
not recognised. However, as the authors point out, the member states that belong 
to this ‘world’ could relatively easily move to the ‘world of domestic politics’ by 
making compliance with EU law a priority (Falkner et al. 2005: 329-30). In relation 
to the variable priority used in this theoretical framework, the rule of law and the 
more specific compliance culture in relation to EU law could be seen as part of the 
general priority for timely transposition in the member states. The variable priority 
is also used by Mastenbroek (2005a) in a study of transposition. She ascribes 
persistent problems with transposition in the Netherlands to a culture of lack of 
interest and low priority of EU issues. Political priority is also applied to 
transposition by Kaeding (2007b). 

 
 

3.7 Conclusions 
 

In this chapter, it has been argued that the top-down strand of the literature on 
implementation of public policies can usefully be applied to transposition. The 
relevance of this literature for transposition has so far not received much attention 
in the literature on compliance with EU law.  

Based on this literature, and with the classic top-down work of Pressman and 
Wildavsky as a starting point, the theoretical framework that will be used in this 
study in order to explain problems with transposition delay has been developed. In 
this framework, the process of transposition is viewed as being composed of a 
number of decision points and clearances. These decision points and clearances are 
expected to be of importance for the outcome of the process of transposition in two 
ways. First, a large ‘number of decision points and clearances’ can lead to a long 
transposition process as it takes time to pass through the whole chain of required 
steps. Second, the clearances provide different actors with ‘access’ to the process. 
This means that ‘within’ the clearances variables related to the actors that have 
access to the process can have an effect on the length of the clearances, and that a 
number of medium of serious delays at particular clearances can delay the process 
as a whole. These variables are political or administrative in character. The 
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variables that are mainly political in character are ‘political resistance’, ‘priority’, 
and ‘legitimacy’. The administrative variables relate to the capacity for transposition 
of the involved actors and are specified as ‘manpower’ and ‘expertise’. 

The theoretical framework developed in this chapter includes different types of 
variables, namely the institutional variables ‘number of decision points and 
clearances’ and the access that these provide, and political and administrative 
variables ‘within’ the clearances. This is of importance for this study in view of its 
partial aim to assess whether the current focus on political factors in the literature 
on compliance with EU law is justified, and if and how different types of variables 
found to be of importance in this literature combine in order to produce the 
transposition outcome. Placing these variables in one coherent theoretical 
framework makes it possible to determine how these variables fit into an 
explanation of transposition delay. In this way, the framework builds on and adds 
to the insights of existing literature on the compliance with EU law. In order to 
avoid adding new variables to an already long list of potential explanations for the 
transposition outcome, it has also been elaborated upon in this chapter how the 
variables put forward here relate to some of the key variables put forward in this 
literature. In the conclusions, this aspect will also be treated in a separate sub-
section. 

In chapter five, this framework will be applied to the quantitative data of 
transposition in the selected member states in order to make a first assessment of 
the importance of the different types of variables. Subsequently, it will be applied in 
a case study setting to the transposition of two packages of directives in three 
member states in order to build forth on the quantitative findings and examine if 
the relationships found are causal.  

 



 

Chapter 4:  
Public utilities in the EU 

 
 
 
 

Before applying the theoretical framework developed in the previous chapter to the 
transposition of public utilities directives, the area of public utilities will be 
introduced in the present chapter. This is of importance for understanding the 
particular issues at stake in the transposition of these directives, and it will also give 
an idea of the potential actors involved. The chapter is structured as follows. First, 
the main characteristics of the telecommunications sector in Europe, the EU 
regulatory framework for this sector, and the development of this sector in the 
selected member states will be described. Second, the same issues will be 
addressed for the European energy sector. Finally, the main points will be 
summarised.   

 
 
4.1 Telecommunications now and then 

 
Telecommunications in Europe were viewed as a natural monopoly at least until 
the late 1970s. A natural monopoly involves that it is not efficient to duplicate the 
network infrastructure, and that the costs normally fall as the output rises (Bartle 
2005: 40-1). This justified the control of governments of this sector by the granting 
of special and exclusive rights to a public telecommunications operator (PTO), 
which held a monopoly position in the provision of services and the supply and 
operation of the infrastructure. Post, Telegraph and Telecommunications 
ministries (PTTs), acted as regulators, policy makers and suppliers of services and 
networks (Thatcher 1999b). As the sector developed, these monopolies were 
extended to new types of services and technologies. In the area of 
telecommunications equipment, the PTOs generally engaged in privileged supplier 
relationships designed to support so called ‘national champions’. The tariffs for 
telecommunications services tended to favour short-distance calls, and revenues 
were often used to strengthen the national budget (Sauter 1995; Hunt 1997; 
Thatcher 2001). It was possible to preserve this system since many parties profited 
from it (Oosterwijk 2003: 309).  

However, the liberalisation of the telecommunications sector in the EU 
proceeded rather quickly. The first steps towards a regulatory framework for 
telecommunications were taken in the mid-1980s, and by 1998, 
telecommunications were completely liberalised in most EU member states. 
Parallel to the process of liberalisation, an extensive regulatory regime regarding 
telecommunications also developed. This need for regulation is partly accounted 
for by the fact that telecommunications is viewed as a ‘public service’. According to 
strict economic terms, a public service is a good that would not be produced in a 
regular market since it is either ‘non-exclusive’, i.e. it is not possible to restrict the 
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access of consumers to the good, or ‘non-rival’, i.e. the consumption of one person 
of the good does not reduce the amount available for consumption by others. 
Telecommunications do in fact not fulfil either of these criteria, and the idea that 
this is a public good is based on more normative reasons. First, access to 
telecommunications services is seen as fundamental for the well-being of 
individuals. Closely connected to this is the concept of a right to ‘universal service’, 
i.e. that all consumers should have a right to a basic equal service at an equal price 
that is not dependent upon the geographical location of the consumer. Regulation 
regarding this aspect is necessary, since customers in remote locations would have 
to pay more if the real unit costs were charged. Second, telecommunications are 
seen as crucial for the operation of the economy. Since there is a need for long-
term planning and investment, it could be argued that this could best be done by 
the government. Third, telecommunications are also an important aspect in the 
context of national security (Bartle 2005: 41-2).  

The telecommunications technology has undergone dramatic changes since 
the 1970s. An important aspect of this development is that it has involved a 
convergence of previously separate technologies. The first example of this 
convergence was the introduction of the fax, but most importantly, the convergence 
of telecommunications technology with computer technology has been of major 
importance (Oosterwijk 2003: 131-3). Major innovations resulting from this 
convergence are miniaturisation, for example the silicon chip and the 
microprocessor, digitalisation, and high-capacity transmission techniques, such as 
optical fibre cable and satellite transmission. Digital switches were also of major 
importance, since they were much more efficient and also cheaper. The 
development of ‘packet switching’ that was originally intended for communication 
between computers, also led to an increase in capacity, since the use of this 
technique removed the necessity of individual dedicated circuit paths. These 
innovations have had as an effect that the fundamental capabilities of the 
telecommunications network have been multiplied by several thousands (Thatcher 
1999a; Bartle 2005: 46-8).  

Partly because of these technological advancements, the telecommunications 
network has also been fundamentally transformed. In the 1970s, the network was 
fixed and involved a considerable infrastructure including numerous switching 
stations. The network was mainly concentrated to the national level, although 
international connections were available. In fact, some international connections 
were available already in the mid-nineteenth century. However, the new 
transmission technology meant that the telecommunications network became truly 
global. The new technology had also brought with it substantial cost reductions, 
and a very important part of this was that the costs were no longer sensitive to 
distance (Thatcher 1999a: 55-8; Bartle 2005: 40, 48). Another characterising 
development regarding the network was a move from a single, fixed network to 
substantial diversification of network technologies and infrastructure. One example 
of this increasing diversification is cable television networks that were originally 
designed only for one-way transmission. However, as the cables in the trunk were 
replaced by optical fibre cables, two-way transmission was made possible, and 
services such as the internet and telephony could be introduced also on this 
network. Although the network has thereby been substantially improved, a 
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remaining bottleneck is the connection between the individual subscriber and the 
switching station, which is often still in the form of a copper cable (Oosterwijk 
2003: 164-8).  

Regarding services, these consisted in the 1970s of telegraph and fixed 
telephone services. Today, telecommunications services also include mobile 
telephony, the internet, video conferencing, electronic payments and many other 
services.  

The type of telephone set that was typically used in the 1960s and today and 
the possibilities associated with them nicely illustrate the changes that the 
telecommunications sector has gone through regarding market structure, 
technology, networks and services. In the 1960s, a standard telephone set had a 
rotating number board, and a handset with a carbon microphone and speaker. 
These telephone sets were produced by a ‘national champion’, and adapted to the 
national standards. Even the colours of these telephone sets were often 
standardised, for example, German telephones were off-white, while Dutch 
telephones were grey-white (Oosterwijk 2003). The telephone set was connected to 
a copper telephone line and made it possible to make a phone call from home. 
Today, many Europeans own a mobile telephone set. These telephone sets are 
available in a next to infinite number of designs and colours produced by private 
companies. Currently, it is almost difficult to find one without a colour screen, 
polyphonic ring signals, built in camera and a number of other functions. With a 
mobile telephone, it is possible to make a phone call from almost any location, even 
from a foreign country, to send text messages, take and send pictures, access the 
internet etc.  

The developments within the telecommunications sector means that two of 
the arguments for natural monopoly, namely single infrastructure and economies 
of scale, are put under severe pressure. Regarding the first, alternative 
infrastructures and new technology weakens the argument that one network is 
most efficient. Regarding the latter, the fact that the new telecommunications 
services are produced by both small and larger firms means that it is no longer 
most efficient for one actor to produce all services. The telecommunications 
monopoly has also been put under pressure by the use of market power by global 
users, since it is relatively easy to relocate telecommunications services to already 
liberalised markets like the UK or the US. It has also been shown that the public 
service requirements involved in telecommunications can be met by introducing 
regulation (Bartle 2005: 59-60).  

The developments within the sector and the increased possibilities have also 
led to a widening of the term ‘telecommunications’. It now includes a number of 
new services, and the telecommunications sector has also become inseparable from 
other sectors, such as the computer industry and television broadcasting. Several 
additional networks, for example mobile networks, cable TV networks, and even 
the electricity network, are now available for the transmission of these services. In 
the context of the EU, this change is visible in the fact that the Directorate General 
within the European Commission that was previously called DG Telecommuni-
cations is now called DG Information Society. The new EU regulatory framework 
for the sector also refers to ‘electronic communications’ instead of ‘telecommuni-
cations’.  
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4.2 The EU regulatory framework for telecommunications 
 

For a long time, the telecommunications sector was not part of the sphere of EC 
policies. Although the Commission viewed the harmonisation of telecommuni-
cations services as necessary for the development of the common market, it was 
not possible to put telecommunications on the EC agenda since telecommuni-
cations were viewed as part of the domain of public services. In the 1970s 
industrial policy became a main concern in the EC, and since the development of 
telecommunications was seen as strategically important in this field, the 
Commission and the European Parliament (EP) called for measures to harmonise 
and liberalise this sector. However, strong opposition from the Council prevented 
these suggestions from being seriously considered (Natalicchi 2001).  

In the mid-1980s, the initial steps towards a common regulatory framework 
for telecommunications within the EC were taken, and involved efforts to develop 
common standards, common research, programmes for the least developed 
regions, and some efforts towards creating common European positions in 
telecommunications internationally (DG Information Society 2004). A 
Commission action plan that aimed at creating a common telecommunications 
policy was accepted by the Council in 1984, and this was followed by the adoption 
of a directive that can be seen as the first step towards opening up the terminal 
equipment markets (86/361). Although these were minor steps, they led to the 
acceptance among the national governments, PTOs and manufacturers of the 
presence of the EC as an actor in the telecommunications sector (Thatcher 2001).  

The Commission Green Paper on the Development of the Common Market 
for Telecommunications Services and Equipment in 1987 (European Commission 
1987), was a major step in the liberalisation and harmonisation of the tele-
communications sector. The Green Paper did not aim at complete liberalisation, 
but proposed that certain telecommunications markets should be opened to 
competition. This involved competition in the market for terminal equipment, and 
telecommunications services, with the exception of ‘basic services’, notably voice 
telephony. It was not proposed in the Green Paper that national monopolies over 
public network structures should be abolished. However, independent suppliers 
were to be permitted to provide liberalised services over the public network. To 
avoid abuse by the PTOs of their dominant position, the Commission proposed 
that rules to ensure fair competition should be adopted. A cost-oriented approach 
for tariffs was recommended, although it was pointed out that this should be 
balanced against the provision of universal service. A last important proposal in the 
Green Paper was that an institutional reform in the telecommunications sector was 
necessary at the national level. More precisely, regulatory and operational functions 
should be separated. At the time, the PTOs generally performed both functions, 
and independent regulatory authorities therefore needed to be established. After 
public consultations, a broad consensus was reached on the content of the Green 
Paper among a large number of organisations. Disagreement centred on to what 
extent services should be opened for competition (e.g. satellite and mobile 
telecommunications), and tariff principles. Shortly after the publication of the 
Green Paper, the Single European Act (SEA), in which the member states agreed to 
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create a Single European Market (SEM), came into force. This strengthened the 
political and institutional bases of the Green Paper (Natalicchi 2001).  

Following the Green Paper, a large number of legislative instruments, mostly 
directives and decisions, were issued with the purpose of implementing the goals 
that had been set out. These directives can be divided into two categories, namely 
those aiming at liberalisation (deregulation) and at harmonisation (re-regulation). 
The liberalising directives aim to create competitive markets in 
telecommunications services, equipment, and network operation. An important 
aspect of this liberalisation is the privatisation of state-owned companies. The 
harmonising directives have two main aims. First, some directives aim to prevent 
telecommunications organisations holding dominant positions from abusing their 
market power, and to promote competition. This is important in the 
telecommunications sector, since the former monopolist often has a dominant 
position, and since the network structure calls for regulation of issues such as 
access and interconnection. Second, some directives aim to secure public interest 
objectives, such as ‘universal service’ (i.e. guaranteeing access for all users to the 
telecommunications network at an affordable price), emergency services, and 
public telephones (Hunt 1997: 96-101; Bartle 2005: 62-6). Eventually, the 
liberalising and harmonising legislation went far beyond what was initially 
visualised in the 1987 Green Paper. 

 
 
4.2.1 Liberalising directives 

 
The first directive in the area of liberalisation was the Terminals Directive of 1988 
(88/301), which concerned competition in the market for terminal equipment. It 
required the member states to remove special and exclusive rights to supply 
terminal equipment if it met certain essential requirements. This directive was 
followed by the 1990 Services Directive (90/388), which ended monopolies over 
the supply of telecommunications services, except certain basic services such as 
voice telephony and telex services. These two directives also required separation of 
regulatory and operational functions in these fields. This meant that so called 
national regulatory agencies (NRAs) had to be created. These NRAs did not 
necessarily have to be independent from the government, but could be a ministry 
(Thatcher 2001). Later, both directives were amended by the 1994 Satellites 
Directive (94/46), which permitted competition in satellite services and 
equipment. The Services directive was amended by the 1996 Mobile 
Communications Directive (96/2), which included mobile and personal 
communications in the scope of the directive. At this point, the services which were 
excluded from the scope of the directives, namely voice telephony and 
telecommunications infrastructure (network operation), still accounted for 85 
percent of the telecommunications revenues (Sauter 1995; Hunt 1997; Thatcher 
2001).  

The liberalisation measures were extended to network operation in mid-
1990s, by a directive (95/51) that allowed cable networks to be used for 
transmission of services open for competition. A very important step was taken in 
1996 with the Full Competition directive (96/19). The adoption of this directive 
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meant that by 1 January 1998 competition should be allowed in public voice 
telephony and special and exclusive rights for the establishment of 
telecommunications networks should be abolished. This meant that by 1998, 
competition was to be allowed throughout the telecommunications sector, and 
national monopolies were banned (Hunt 1997; Thatcher 2001). The directive also 
involved that alternative infrastructure could be used from mid-1996 for services 
that had already been liberalised (European Commission 1997a). This met with 
some member state resistance, but the final directive still included provisions 
regarding alternative infrastructure liberalisation (Bartle 2005: 71). Further, the 
directive among other things required the member states to publish procedures for 
licensing or declaration for voice telephony and public telecommunications 
networks and to ensure availability of adequate numbers for telecommunications 
services. The telecommunications organisations in the member states were 
required to publish their terms and conditions for interconnection and to have cost 
accounting systems in place (European Commission 1997a).  

Some member states with less developed or small networks were able to 
negotiate derogations regarding the implementation of these directives. Most 
importantly, regarding the requirement for full competition in voice telephony and 
the infrastructure for voice services in directive 96/19, Greece was granted a 
derogation of three years (31 December 2000), Ireland and Portugal two years (1 
January 2000), Spain almost one year (30 November 1998), and Luxembourg six 
months (1 July 1998). However, these member states remained obliged to 
implement the remaining provisions of these directives on time (European 
Commission 1997a; European Commission 1997b).   

Many of the directives that aimed at liberalising the telecommunications 
sector were adopted by the Commission under Article 86 (previously Article 90). 
In Article 86 the competition rules of the Treaty are balanced against the national 
public interest, and Article 86(2) allows the member states to maintain ‘special and 
exclusive rights’ under circumstances where this is of general economic interest. 
However, application of this article is entrusted to the Commission, which has the 
right to issue directives under Article 86(3). The two first directives aiming at 
liberalising the telecommunications sector, the Terminals Directive of 1988 and 
the Services Directive of 1990, were issued by the Commission under this article. 
Previously the Commission had only challenged the abuse of monopoly powers, 
and this was the first time that the Commission used the article to actually prevent 
public monopolies. Almost all member states, including the UK, opposed the use 
of this article. They argued that the Commission should use Article 95 (previously 
Article 100a) instead, which involved approval from the Council and the EP. The 
Terminals Directive was challenged in the ECJ by France, with the support of Italy, 
Belgium, Germany and Greece, and the Services Directive was challenged by Spain 
(with the support of France), Belgium and Italy. In both cases, the ECJ ruled in 
favour of the Commission (Sauter 1995; Thatcher 2001). Also subsequent 
liberalising directives were based on Article 86 (Schmidt 1998). The way in which 
the Commission adopted directives liberalising the telecommunications sector has 
frequently been used to support claims about the supranational character of the 
EU. It has been argued that the Commission pushed through liberalisation of the 
telecommunications sector against the will of the member states, and that this 
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means that the Commission has expanded its powers (Schneider et al. 1994; 
Sandholtz 1998). However, since the Commission has not been able to use this 
precedent to expand its powers in other sectors, such as the electricity sector, it has 
also been argued that this type of action is limited to situations where the 
Commission is supported by at least some governments (Schmidt 1998). It has 
further been argued that the Commission did not go against the will of the 
member states in the case of telecommunications, but that the conflict was more 
about the role and powers of the Commission than about the substance of the EC 
policies as such. On the substance of these and other liberalising directives, the 
member states were divided into two groups. The group that largely supported 
liberalisation was led by the UK, and later joined by Germany, and the group that 
had a more restrictionist view was generally composed of France and ‘southern’ 
member states (Thatcher 2001). 

 
 
4.2.2 Harmonising directives 

 
The purpose of the re-regulatory measures was to secure fair and effective 
competition in the telecommunications sector throughout the EC, and to protect 
the public interest. This was done by the means of three key instruments. The first 
instrument was control of retail prices. The purpose was to avoid a situation where 
an incumbent with a dominant position seized the opportunity to increase retail 
prices after liberalisation. A related instrument was the control of access prices, 
which aimed to ensure fair conditions for new actors wanting to enter the market. 
This was of crucial importance, as these new players had to make use of the 
incumbent’s network. The final instrument was the introduction of universal 
service obligations in order to avoid that new entrants would choose to only focus 
on profitable parts of the market. Instead, universal service obligations should be 
imposed on all actors (Buigues 2004: 9-10).  

The most important issues regarding securing competition in the 
telecommunications sector have been addressed under the concept of Open 
Network Provision (ONP), which was established in the 1990 Open Network 
Directive (90/387). In this directive the key conditions for the provision of services 
were laid down, such as non-discrimination, access to networks, and cost-oriented 
tariffs. The main objective of this directive was to control dominant actors and 
create a level playing field for new entrants. The principles of ONP were elaborated 
in a number of more specific directives. In 1992 a directive on leased lines was 
adopted (92/44). This directive called for the provision of a minimum set of leased 
lines. This was important, since legal monopolies on network operation were still 
allowed, and actors wanting to provide liberalised services therefore needed to rent 
circuits. The directive also specifies the tasks of NRAs. In 1995, ONP was applied 
to voice telephony, and the obligation to provide access to the public telephone 
network at a reasonable price (universal service) was established (Sauter 1995; 
Hunt 1997; Thatcher 2001). The directive gives user’s rights and the driving force 
of marked demand central roles. It aims to limit public intervention in the area by 
giving commercial agreements a primary position (Sauter 1995). Further directives 
covering central issues such as licensing, interconnection, and universal service 
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followed (Thatcher 2001). The ‘licensing directive’ (97/13) requires the member 
states to publish conditions and a procedure for general authorisation or individual 
licences. Preference is given to the use of general authorisation procedures. The 
‘interconnection directive’ (97/33) lays down rules regarding access for new 
providers of public telecommunications services to existing telecommunications 
networks (European Commission 1997a). There was also a directive concerning 
data protection (97/66). As the liberalisation of the telecommunications market 
proceeded, most of the harmonising directives mentioned above were amended in 
new directives to account for these developments. This is shown in the table below, 
in which the most important liberalising and harmonising directives belonging to 
the old regulatory framework are listed. 

  

Table 1. Important directives in liberalising and regulating telecommunications 

 
Liberalising directives  Harmonisation directives 

Commission Directive 88/301/EEC of 16 May 
1988 on competition in the markets in 
telecommunications terminal equipment 
 
Commission Directive 90/388/EEC of 28 June 
1990 on competition in the markets for 
telecommunications services 
 
Commission Directive 94/46/EC of 13 October 
1994 amending Directive 88/301/EEC and 
Directive 90/388/EEC in particular with regard to 
satellite communications 
 
Commission Directive 95/51/EC of 18 October 
1995 amending Directive 90/388/EEC with 
regard to the abolition of the restrictions on the 
use of cable television networks for the 
provision of already liberalized 
telecommunications services 
 
Commission Directive 96/2/EC of 16 January 
1996 amending Directive 90/388/EEC with 
regard to mobile and personal communications 
 
Commission Directive 96/19/EC of 13 March 
1996 amending Directive 90/388/EEC with 
regard to the implementation of full competition 
in telecommunications markets 

Council Directive 90/387/EEC of 28 June 1990 on 
the establishment of the internal market for 
telecommunications services through the 
implementation of open network provision 
 
Council Directive 92/44/EEC of 5 June 1992 on 
the application of open network provision to 
leased lines 
 
Directive 95/62/EC of the European Parliament 
and of the Council of 13 December 1995 on the 
application of open network provision (ONP) to 
voice telephony 
 
Directive 97/13/EC of the European Parliament 
and of the Council of 10 April 1997 on a 
common framework for general authorizations 
and individual licences in the field of 
telecommunications services 
 
Directive 97/33/EC of the European Parliament 
and of the Council of 30 June 1997 on 
interconnection in Telecommunications with 
regard to ensuring universal service and 
interoperability through application of the 
principles of Open Network Provision (ONP) 
 
Directive 97/51/EC of the European Parliament 
and of the Council of 6 October 1997 amending 
Council Directives 90/387/EEC and 92/44/EEC 
for the purpose of adaptation to a competitive 
environment in telecommunications 
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Liberalising directives  Harmonisation directives 

Directive 97/66/EC of the European Parliament 
and of the Council of 15 December 1997 
concerning the processing of personal data and 
the protection of privacy in the 
telecommunications sector 
 
Directive 98/10/EC of the European Parliament 
and of the Council of 26 February 1998 on the 
application of open network provision (ONP) to 
voice telephony and on universal service for 
telecommunications in a competitive 
environment (replaces directive 95/62/EC) 
 
Directive 98/61/EC of the European Parliament 
and of the Council of 24 September 1998 
amending Directive 97/33/EC with regard to 
operator number portability and carrier pre‐
selection 

 
The directives that aimed at harmonising the sector were mainly based on Article 
95 (previously Article 100a), and approval by the Council and the EP was necessary. 
On these directives, the member states were divided along roughly the same lines 
as on liberalising directives, but the roles were reversed. The states that were 
reluctant towards liberalising telecommunications were eager to extend EC 
regulation in this area (Sauter 1995; Thatcher 2001).     

 
 
4.2.3 The new regulatory framework 

 
The old legislative framework described above had as its goal to create a 
competitive market in telecommunications while protecting the rights of new 
entrants and users. In the face of changing technologies, the convergence of 
services, networks and technologies and the challenges associated with the 
liberalised markets, the Commission launched a major review of the EC 
telecommunications law in 1999 (European Commission 1999). In this review, the 
Commission stated that the existing system in which different rules were applied to 
different communications infrastructure and services was out of date. 
Developments towards convergence in the sector meant that the same services 
could be transmitted over different networks, and separate regulatory frameworks 
could therefore distort competition. The Commission therefore proposed a new 
regulatory framework that covered all communications infrastructure and services, 
including telecommunications networks (fixed or mobile), satellite networks, cable 
television networks, terrestrial broadcasting networks and facilities that control 
access to services. The new regulatory framework served to substantially simplify 
the existing framework by reducing the number of legal measures from twenty to 
six. These legal measures should be accompanied by a number of non-binding 
measures in order to create a framework that can respond to changing market 
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circumstances in a flexible manner. The Commission also emphasised that more 
use should be made of general competition rules included in the Treaty, which 
could gradually replace sector-specific regulation as competition becomes more 
effective. In order to reduce the variation in the national licensing regimes, the new 
framework was to require that general authorisations should be used. However, for 
the use of radio spectrum and numbering resources, specific authorisations would 
still be necessary. Common principles for regulation of access and interconnection 
across different communications infrastructure should also be established. 
Regarding universal service, the Commission welcomed the initiatives of the 
member states regarding broadband developments. However, it did not see the 
time ripe to include access to broadband in the definition of universal service, but 
to keep the existing definition for the moment. Regarding the local loop (the 
connection between the local switching station and the subscriber), the 
Commission stated that more competition was urgently needed. In the view of 
inconsistent application of some provisions of the telecommunications legislation, 
which the Commission viewed as an obstacle to effective competition, the 
Commission proposed enhanced cooperation between the Commission and 
national regulators. However, no proposal for a European Regulatory Authority for 
communications services was given. A public consultation on the review was held, 
in which broad support for the main lines of the Commission proposal was 
obtained (European Commission 2000a). 

In 2002, this review resulted in the adoption of a new regulatory framework 
for the electronic communications sector. The concept electronic communications 
is somewhat broader than telecommunications, and includes broadcasting 
networks. The basic goals, such as encouraging competition, improving the 
function of the internal market and safeguarding basic user rights, remain the 
same as in the previous regulatory framework. In addition, the regulatory 
framework aims to be flexible, simple and technology neutral. Under this new 
framework, the NRAs have a key role in promoting fair competition and ensure 
that the rules are applied consistently throughout the EU (DG Information Society 
2004). It consists of six directives and one decision, and largely replaces previous 
legislation in the field. 

The Competition Directive consolidates the liberalising directives that have 
been issued over the years (2002/77). The harmonising directives are replaced by 
five directives. The Framework Directive (2002/21) sets out the principles, 
objectives and procedures of the EC regulatory policy. It also gives the Commission 
the power to veto NRA decisions regarding the definition of a relevant market and 
identifying actors with significant market power that has an effect on trade between 
member states. The original proposal for this directive included more wide ranging 
veto powers for the Commission. However, in the face of strong resistance on the 
part of the member states, this proposal had to be watered down (Bartle 2005: 72). 
The Access and Interconnection Directive (2002/19) sets out rules for operators 
with significant market power. It builds on the previous interconnection directive, 
but has a widened scope to include all communications networks. The Authori-
sation Directive (2002/20) introduces a system of general authorisation that 
replaces individual licences, with the exception regarding the radio spectrum and 
numbering systems mentioned above. The Universal Service Directive (2002/22) 
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requires a minimum level of availability and affordability for certain basic tele-
communications services, such as a connection to the public telephone network, 
and public pay telephones. Universal service was also updated to include a 
minimum speed connection to the internet. The Privacy and Electronic Communi-
cations Directive (2002/58) which aims to protect privacy and personal data, builds 
on the previous privacy directive, but also aims to ensure technologically neutral 
application. The table below illustrates how the new regulatory framework has 
replaced the old one.  

 
 

Table 2. Relation between the old and the new regulatory framework 
 

Old regulatory framework  New regulatory framework 

 
Liberalising directives 

 

Services directive (90/388/EEC) 
Satellite directive (94/46/EC) 
Cable directive (95/51/EC) 
Mobile directive (96/2/EC) 
Full competition directive (96/19/EC) 
Cable ownership directive (99/64/EC) 

 
 
Competition directive (2002/77/EC) 

 
Harmonising directives 

 

ONP Framework directive (90/387/EEC 
amended by 97/51/EC) 

Framework directive (2002/21/EC) 

Licensing directive (97/13/EC) 
GSM directive (87/372/EEC) 
ERMES directive (90/544/EEC) 
DECT directive (91/287/EEC) 

 
Licensing and Authorisation directive 
(2002/20/EC) 

ONP leased lines directive (92/44/EEC amended 
by 97/51/EC) 
TV standards directive (95/47/EC) 

Interconnection directive (97/33/EC amended 
by 98/61/EC) 

Voice telephony directive (98/10/EC) 

 
Access and Interconnection directive 
(2002/19/EC) 
 
 
Universal service directive (2002/22/EC) 

Telecoms data protection directive (97/66/EC)  Privacy and Electronic Communications Directive 
(2002/58/EC) 

Adapted from (European Commission 1999). 
 

The package also included a regulation on unbundled access to the local loop 
(2887/2000/EC), and a number of decisions, namely a decision  establishing the 
European Regulators Group for Electronic Communications Networks and 
Services (2002/627/EC) (amended by Decision (2004/641/EC)), a decision  
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establishing a Radio Spectrum Policy Group (2002/622/EC), a decision  on a 
regulatory framework for radio spectrum policy in the European Community 
(Radio Spectrum Decision (676/2002/EC)), a decision  on the minimum set of 
leased lines with harmonised characteristics and associated standards referred to in 
Article 18 of the Universal Service Directive (2003/548/EC), and a decision  on a 
list of standards for electronic communications networks, services and associated 
facilities and services (2006/6364/EC). The Commission also adopted non-
binding instruments for the implementation of the package, most importantly 
‘Guidelines on market definition and the assessment of significant market power’ 
(European Commission 2002a) and ‘Recommendation on Relevant Product and 
Service Markets within the electronic communications sector’ (European 
Commission 2003a). 
 
 
4.3  Development of the telecommunications sector in the member 

states 
 

The EU regulatory framework for telecommunications envisaged full liberalisation 
of the telecommunications markets by 1998. By that time, the telecommunications 
markets in the EU had largely been liberalised (European Commission 1998). 
However, when liberalisation gathered pace in mid-1990s, the starting points of 
the member states were quite different. Two important aspects on which the 
member states differed were the telecommunications infrastructure and the 
ownership structure of the telecommunications operators.  

Regarding the infrastructure, Greece deserves extra attention, since the 
problems that this member state faced in this respect were quite unique. In the 
mid-1990s, the Greek telecommunications infrastructure was described as one of 
the poorest in the EC. The capacity of the network was far from satisfactory. In the 
early 1990s, Greece and Portugal were the only two countries in the EC with a 
waiting list for a telephone connection, and in Greece, the waiting list in 1992 was 
three years. The quality of the services provided was also very low. A striking 
example of this is that the percentage of failed local calls in 1991 was about 25 
percent, while the same figure in the UK was about 0.3 percent (Constantinou and 
Lagoudakis 1996). One reason for this situation was that the state was not able to 
provide the necessary investments in the sector. However, the Commission 
provided support for the development of the infrastructure, which partly alleviated 
the situation. Another reason that the investments in the telecommunications 
infrastructure have been insufficient is that the geography of Greece, with 
mountainous areas and thousands of islands, makes the necessary infrastructure 
very costly (Constantelou 1993). Currently, Greece has been catching up with the 
other member states. It has transposed all directives (although with substantial 
delays), and some competition has been introduced. However, it still lags behind 
regarding for example the modernisation of the infrastructure. This is illustrated by 
the fact that the broadband penetration rate in 2005 was the lowest in the EU-25 at 
1.01 percent. This can be compared with the Netherlands that had the highest 
penetration rate in the EU at 23.79 percent, and the figures for the UK (14.90 
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percent), Germany (11.49 percent), and Spain (10.52 percent) (European 
Commission 2006a).  

The telecommunications network in Spain was also considered to be less-
developed (EC 1996a). However, the problems were less serious than in Greece, 
and Spain was only granted about one year derogation, while Greece received a 
derogation of three years, which was the longest in the EU. Germany also struggled 
with some problems regarding the infrastructure, since reunification involved the 
integration of the antiquated East German telecommunications network. This 
presented an additional challenge in setting up a suitable regulatory framework, 
and large investments were needed to modernise this infrastructure, which partly 
dated back to the 1920s (Schmidt 1991).  

Regarding the ownership structure of the telecommunications operator, there 
is a general pattern that has been followed by the member states. As a starting 
point, the PTT ministry was solely responsible for the sector. The first step towards 
change has then been that postal and telecommunications services were separated 
and the PTO was transformed into a publicly-owned company. The second step is 
(partial) privatisation of the PTO (Thatcher 1999b). However, as will become clear 
below, there are some deviations from this traditional pattern. This is partly 
reflected in the fact that the starting points regarding the ownership structure 
differed strongly among the five selected member states, and still in 2000, there 
were some important differences. This is shown in the table below. However, it 
should be noted that there is a strong trend towards convergence in this respect, 
and by now (2006) all five PTOs have been privatised, although the size of the 
remaining government shares differ.    

 
 

Table 3. Privatisation of PTOs 
 
Member state  Name of operator(s)  Ownership status in 

1995 
Ownership status in 
2000 

The Netherlands  KPN Telecom N.V.  70% state owned  43.25% state owned + 
1 special share 

Germany  Deutsche Telekom AG  100% state owned  43% state owned + 
government‐owned 
development bank 
(KfW) 20% 

The UK  In 1995: BT, Mercury 
In 2000: BT, NTL, 
Telewest, Cable and 
Wireless, Kingston 
Communications  

Privately owned  Privately owned 

Spain  Telefonica de Espana 
SAU 

35% state owned  Privately owned, 
government golden 
share 

Greece  OTE  100% state owned  51% state owned 
Sources: (Curwen 1995; OECD 2001) 
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Regarding privatisation, the UK clearly takes a leading position. As early as 1969, 
the Post Office became a public corporation, and with the creation of British 
Telecom (BT) in 1981, telecommunications were separated from postal services. 
Already in 1984, BT was privatised (50.1 percent of shares sold). During the 1980s, 
the monopoly position of BT was eroded, and gave way to competition (Thatcher 
1999b). As the table above shows, by 1995, while many member states had still to 
privatise their PTOs, the UK had two main private telecommunications operators, 
and by 2000, the number had increased to five. The UK provided a testing ground 
for telecommunications reform in Europe.   

The Netherlands and Germany follow the traditional pattern described above. 
However, the process of privatisation and liberalisation was substantially slower 
than in the UK. In this respect, the Netherlands and Germany are examples of the 
typical solution chosen by the member states to the new challenges in the 
telecommunications sector. To reach social objectives in telecommunications, the 
fixed network and basic telephone services were for a long time excluded from 
competition (Grande 1994). 

The Netherlands was one of the first continental member states to start 
privatisation of the national telecommunications monopolist. The process began in 
the mid-1980s, but proceeded at a rather slow pace (Mansell et al. 1996). In 1989, 
post and telecommunications were separated, and the PTT was granted private 
status. However, the government was the only shareholder. In the same year, 
advanced services and terminal equipment were liberalised (Davids 2005). At the 
same point in time, these areas were also liberalised in Germany (Schmidt 1991). 
In 1995, the state still owned a majority of the shares in KPN, but in 2000, a 
majority of the shares were in private hands.  

One factor that made liberalisation cumbersome in Germany was that the 
existence of Deutsches Bundespost (the traditional telecommunications operator), 
was prescribed in the Basic Law (the German Constitution). It was to be operated 
as a federal administration and pursue certain social goals. This meant that a 
change of the status of Deutsches Bundespost required a two-thirds majority in the 
Bundestag (Schmidt 1991). However, in 1989 a law was passed that allowed for the 
creation of separate public corporations for postal, banking and telecommuni-
cations services. In 1995, these formally became private corporations. Partly to 
solve the financial problems that the investments in the East German network had 
created for Deutsche Telekom (DTAG) (the new telecommunications corporation), 
a minority of the shares was sold in 1996 (Schneider 2001). In 1995, DTAG was 
still completely state owned. In 2000, the government only owned a minority of 
the shares (43 percent). However, a government-owned development bank owned 
another twenty percent of the shares.   

While most of the member states follow the traditional pattern, Spain and 
Greece are deviating cases in this respect. Spain is a peculiar case, since Telefonica, 
which was established in 1924, has always been a private company. The 
government rented the monopoly over the telephone service provision. Postal, 
telegraph and telex service have been separated, and operated by a government 
agency. There has been a varying degree of state ownership, for example 47 percent 
public capital in 1987. The ‘Spanish model’ was also characterised by vertical 
integration. Telefonica created its own industrial group to ensure that sufficient 



Public utilities in the EU 55 

equipment was available in the network (Lera 1987). As the table above shows, the 
state owned 35 percent of Telefonica in 1995. The final state shares were sold in 
1997 (Castejón et al. 1999). In 2000, Telefonica was completely private, although 
the government retained a golden share.  

The Greek telecommunications operator Hellenic Telecommunications 
Organization (OTE) was established in 1949, with the legal status of a private 
company. However, in contrast to the Spanish case, the Greek state owned 100 
percent of the shares. The position of the OTE has been problematic, and it has not 
been able to operate autonomously. In addition, telecommunications have always 
been very politicised (Constantelou 1993). For example, the conservative govern-
ment of 1990-1993 proposed to sell off a minority part of the OTE shares. The 
opposition managed to mobilise substantial resistance towards these plans, and 
this contributed to the fall of the government. As the socialist party came to power, 
the plan for privatisation was temporarily cancelled (Constantinou and Lagoudakis 
1996). The lack of autonomy and high level of politicisation has meant that OTE 
has not been able to engage in long-term planning, which is one reason behind the 
poor infrastructure (Constantelou 1993). As the table above shows, early attempts 
to sell shares in OTE failed, and in 1995 OTE was still completely state owned. In 
2000, however, a minority of the shares was sold. By now, the OTE is privatised 
with only minority of the shares owned by the state (OTE 2006).  

 
 

Table 4. Independent regulatory agencies telecommunications 
 

Member state  Year of establishment and name of independent regulatory agency 
The Netherlands  1997, OPTA 
Germany  1998, Federal Network Agency 
The UK  1984, OFCOM 
Spain  1996, CMT 
Greece  1992 – 1995, EETT 
Sources: (Levi‐Faur 2003; Bundesnetzagentur 2006; CMT 2006; EETT 2006; OFCOM 2006; OPTA 
2006) 

 
Most of the national independent regulatory agencies for telecommunications were 
established roughly around the same point in time, namely the mid-1990s to the 
late 1990s. The only exception is the UK, where the British Office of Tele-
communications Regulation (OFTEL) was set up already in 1984. In 2003, the 
duties of OFTEL were inherited by the Office of Communications (OFCOM), which 
regulates not only telecommunications, but also television, radio and wireless 
communications services (OFCOM 2006). The Greek National Telecommuni-
cations Commission (EET) was established in 1992, and actually commenced its 
work in 1995. In 1998, it was renamed National Telecommunications and Post 
Commission (EETT) (EETT 2006). The Spanish Telecommunications Market 
Commission (CMT) was set up in 1996, and the Dutch independent post and 
telecommunications authority (Onafhankelijke Post en Telecommunicatie 
Autoriteit (OPTA)), was established in 1997 (CMT 2006; OPTA 2006). The 
German Regulatory Authority for Telecommunications and Posts (Regulierungs-
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behörde für Telekommunikation und Post (RegTP)), was established in 1998, and 
was renamed The Federal Network Agency in 2005 (Bundesnetzagentur 
(BNetzA)). This agency also regulates the electricity, gas and postal markets. Since 
2006, the scope of the agency also includes the rail networks (Bundesnetzagentur 
2006). 

 
 
4.4 Energy now and then 

 
Like the telecommunications sector, the energy sector in Europe has for a long 
time been characterised by state monopolies. However, compared to the 
telecommunications sector, the structure of the energy industry was more mixed. 
Some member states, for example France, Greece and partly the UK featured a 
unified state monopoly also in the energy sector, while others, for example 
Germany, the Netherlands, Spain and Sweden featured a combination of central, 
regional and local state ownership and private ownership. One reason for this 
mixed structure is that the energy sector can be divided into different functions. 
For example, electricity can be divided into generation, transmission and 
distribution (Bartle 2005: 42-5). Although there were some differences in how the 
energy sector was organised in the member states, there were some regulatory 
characteristics that were similar across the member states. These were exclusive 
rights to build and operate networks, closure to competition, detailed regulation, 
vertically integrated operations, remuneration on the basis of historical costs and a 
high degree of planning with tight centralised control (Cameron 2002: 7, 29). 

There were a number of arguments for government involvement in the energy 
sector. One important argument has been that the sector has been considered to 
hold some characteristics of a natural monopoly, i.e. that a single firm can supply 
market demand most efficiently. This is the case for transportation, i.e. 
transmission and distribution of gas and electricity (Andersen 2000: 6; Coen and 
Doyle 2001: 80-2). Other arguments have been that the services provided are 
essential for the community, that energy is of strategic importance for the overall 
economy and for the military capability, the importance of  reliability of 
transmission and delivery (especially for electricity that cannot be stored), and the 
integration between the sub-sectors. Examples of the last aspect are that electricity 
derives from gas, oil, coal etc. and that gas and electricity compete for end-users 
(Cameron 2002: 5-6). 

Compared to the liberalisation of the telecommunications sector, the liberali-
sation of the energy sector has been a slow and painful process. Maybe the most 
important obstacle in liberalising the energy market is the natural monopoly 
characteristics in the sector (Andersen 2000: 6; Coen and Doyle 2001: 80-2). Other 
reasons for the troublesome path to liberalisation can be that the member states 
have strongly diverging interests in this sector, for example depending on whether 
they are net importers or exporters of energy (Matlary 1996), and that they have 
been reluctant to lose control of this strategically important sector (Eberlein 2005). 
One argument against liberalising the energy market is also that it is questionable 
if liberalisation is compatible with the environmental aspects of European energy 
policy for two reasons. First, liberalisation is expected to lead to lower prices for 
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energy, and this could lead to more consumption of energy instead of the desired 
energy conservation. Second, in a liberalised energy sector, large companies might 
swallow smaller generation companies, while the smaller companies are more 
likely to work with smaller renewable generation techniques (Bartle 2005: 60-1).  

As described above, there are numerous factors that complicate the 
liberalisation of the energy sector. However, there are also ways to tackle these 
problems. Regarding the natural monopoly elements in transmission and 
distribution networks a solution is ‘unbundling’. There are three forms of 
unbundling. The first, and strongest form, is the full legal separation of different 
operations. The second form involves merely functional separation, which means 
that the ownership of elements subject to competition and monopoly infrastructure 
are the same, but that the management structures are separate. The final and 
weakest form of unbundling is the separation of accounts. The aim of this last form 
is to increase transparency in order to prevent abuse of a monopoly position. In the 
liberalising framework that eventually developed in the EU, the specific 
characteristics of the sectors are taken into account. The most important aspects of 
this framework is non-discriminatory access to the network and transparent tariffs 
and conditions (Cameron 2002: 25-7).  

Just like in the initial situation in the telecommunications sector, the products 
provided in the parts of the energy sector that were to be liberalised were 
straightforward, and consisted of electrical power and natural gas. In contrast to 
telecommunications, however, the product of today remains the same. The contrast 
between technology development between the energy and telecommunications 
sector is also enormous. While the development of new technology proceeded at 
high speed in the telecommunications sector, the basic technology used in the 
energy sector has remained largely the same. New IT technology has enhanced the 
flexibility and efficiency somewhat also in the energy sector, and some small scale 
technologies such as wind power have become more economically viable, but the 
effect is very limited (Bartle 2005: 39-51). 

The network structure initially differed substantially between energy and 
telecommunications, and over time these differences have grown larger. While the 
telecommunications network was built up of numerous different circuits with a 
defined source and destination, the electricity and gas networks consisted of a 
single circuit, in which it is not possible to distinguish the source or end station. 
Another difference was that for electricity, there were only some limited 
international connections in the mid-twentieth century, while in the telecommuni-
cations sector, some international services were available already in the mid-
nineteenth century (Bartle 2005: 39-40). The situation is different for gas and 
electricity, and much more cross-border trade occurs and has occurred in the gas 
sector. For example, in 1998, the EU countries plus Switzerland imported 43 
percent of the natural gas consumed. More than 40 percent of these imports came 
from Russia. This import dependency differs strongly per member state. For 
example, the UK and the Netherlands have very small gas imports, while Germany, 
Greece and Spain import most of their gas (International Energy Agency 2000). 
The increase in capacity and geographical reach of the electricity network has also 
been very limited, although some cross-border interconnections have appeared as a 
response to the Commission’s ‘Trans European Network’ initiative. One problem 
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in this context is that there is no alternative network, but one interconnected 
system. However, in electricity a decentralised model of smaller-scale environ-
mental friendly generation located at for example business parks holds some 
promise (Bartle 2005: 49-50). 

The energy networks have remained natural monopolies. However, in the area 
of electricity generation, the arguments for monopoly based on economies of scale 
has been challenged, among other things by the development of small, efficient 
generation units and renewable generation technologies, and by the fact that small 
producers have proven able to produce energy cheaply. The increased use of IT has 
also made competition possible. Unlike in the telecommunications sector, 
corporate consumers have not to the same extent been able to put pressure on 
national monopolies by threatening to relocate, since this would involve relocating 
entire production sites, which is much more costly than merely relocating 
telecommunications. However, the liberalisation of the energy sector in the UK 
served to show that such an approach is workable (Cameron 2002: 4; Bartle 2005: 
59-60).  

Although electricity and gas share some important characteristics, such as the 
high costs of the infrastructure, they also have some specific characteristics that are 
of importance for the regulatory frameworks applied to the two sectors. Two 
specific characteristics of electricity are that it cannot be stored, and that the costs 
incurred when the load exceeds supply are very high. These two characteristics 
together form the so called ‘peak-demand’ problem. Roughly speaking, this means 
that the available capacity has to equal or exceed the load at all times. Another 
characteristic of electricity is that it requires transformation of some kind in order 
to be used by the consumer, e.g. transformation into heat or cooling. On the one 
hand, this means that it is competing with other energy sources, such as gas, and 
on the other hand, the customer transformation equipment is usually long-lasting, 
which means that the demand is not very price elastic. Finally, in the electricity 
sector, there is almost no import dependence. For gas, on the other hand, the 
dependence on non-EU sources is high. Also in contrast to electricity, gas can be 
stored. Finally, regarding gas, there are also issues of differing quality (Cameron 
2002: 19-23). 

 
 
4.5 The EU regulatory framework for energy 

 
Although energy was a topic in two of the founding treaties, energy has for a long 
time been low on the agenda, and attempts to create common energy policies 
initially largely failed. In the Commission White Paper on the Internal Market in 
1985, energy policy was not mentioned, since it was considered a very problematic 
area. However, the energy sector was regarded as essential for the working of the 
internal market, since it was an important part of providing a ‘level playing-field’. 
Consequently, attempts aiming at the creation of an Internal Energy Market (IEM) 
were made in the late 1980s, (Andersen, 2000: 4; Matlary, 1996: 257-8, 263). Since 
the oil sector was already largely operating within a free market, and since the coal 
and nuclear sectors were covered by treaty provisions, the focus was on the gas and 
electricity sectors (Andersen, 2000: 5).  



Public utilities in the EU 59 

In 1988, the Commission published a working paper, which can be seen as a first 
initiative towards liberalising the European energy markets (European 
Commission 1988). This working paper covered the barriers to an internal energy 
market, such as the existence of state or privately owned undertakings with 
exclusive or special rights regarding transmission and/or distribution of gas and 
electricity. A cautious approach was recommended, because of the large differences 
between the member states regarding resources and industry structure, and 
because of the strategic nature of energy. The effort to create an Internal Energy 
Market differs from efforts of liberalisation of energy markets elsewhere. While the 
IEM effort specifically aims at an internal market among the EU member states, 
efforts elsewhere have largely been confined within the borders of the nation state. 
One major aim of the early efforts of liberalising EU energy markets was to allow 
large industrial users to purchase gas and electricity from any location in the EU, 
which was expected to eventually lead to lower prices for end-products. However, in 
the period from the late 1980s to the late 1990s, the Commission struggled in the 
face of fierce opposition, which resulted in substantial delays compared to the 
initial time-table (Cameron 2002: 36, 97-8).  

Despite this opposition, a large number of directives relating to liberalisation 
and re-regulation of the European energy have been adopted. These directives can 
be divided into two categories. The first comprises some ‘consolidating’ directives 
that aimed to codify and clarify existing practices, but that also served to pave the 
way for liberalisation of the energy markets by removing potential obstacles to an 
internal market in energy. The issues covered by these directives were the 
transparency of prices for industrial users, transit of electricity and natural gas 
through grids and the conditions for awarding licences for the exploration and 
production of hydrocarbons resources. The second category consists of directives 
that provided common rules for the gas and electricity market. These directives 
aimed at liberalising and re-regulating the European energy markets. There are 
also other directives relating to the energy sector that do not directly relate to the 
liberalisation of the sector. These directives mainly relate to energy efficiency, 
renewable energy sources, and oil and oil products.  

 
 
4.5.1 Consolidating directives: first initiatives towards liberalisation  

   
There was some controversy regarding the four ‘consolidating’ directives. 
However, this resistance did not so much relate to the substance of the directives, 
but rather on the next liberalising steps that they paved the way for (Cameron 
2002: 98-9). The first directive (90/377), dealt with the transparency of gas and 
electricity prices charged to industrial end users. The aim of the directive was to 
increase consumers’ freedom of choice by improving transparency (EC 1990a). 
This was seen as a prerequisite for an internal market in energy, since a lack of 
transparency could disguise unauthorised state-aid and anti-competitive practices 
in breach of Community rules on competition (Cameron 2002: 99-100).  

The second directive (90/547) aimed to facilitate transit of electricity between 
high-voltage grids between member states, and thereby remove obstacles to cross-
border exchange of electricity with a view of allowing for intra-community trade in 
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electricity. It allowed for the transmission of electricity from one country to another 
through a third country within the EC (EC 1990b). The impact of the directive was 
limited by the fact that it did not allow for third party access (TPA). The definition 
of transit was also rather narrow, and only included transit between owners and 
operators of transmission lines (Cameron 2002: 105-6).  Although these two 
directives were first steps towards an internal energy market, the actual effect on 
market opening was small, and they were adopted without much difficulty (Bartle 
2005: 74). 

The third directive (91/296) aimed to facilitate transit of natural gas between 
high-pressure transmission grids (EC 1991). The directive applies only to 
transportation of gas between member states, and not within one member state, 
and grants only limited rights to major gas companies that own high-pressure 
transmission grids. Although the directive was rather modest there were still two 
years from proposal to adoption, and there were more discussions than regarding 
the directive on electricity transit (Cameron 2002: 105-10).  

The final consolidating directive (94/22), which sparked some debate 
(Cameron 2002: 114), establishes conditions for granting and using authorisations 
for the prospection, exploration and production of hydrocarbons. According to the 
directive, the member states retain the right to determine areas within their 
territory to be made available for prospecting, exploring and producing 
hydrocarbons. However, when an area is made available, there should be no 
discrimination between entities as regards access to and exercise of these activities. 
An exception to this rule is that the member states may refuse entities from third 
countries on grounds of national security (EC 1994). 

 
 
4.5.2 Liberalising and re-regulating directives 

 
As described above, there were some minor steps towards liberalising the energy 
sector in the early 1990s, and although the first proposals for liberalising directives 
appeared in 1991, the breakthrough did not come until the late 1990s (Andersen 
2000: 15-6). The debate regarding these directives was characterised by a fear of 
catastrophic consequences of a too rapid process of liberalisation, and the process 
of adopting the directives became a drawn out one. The opposition mainly 
concerned the timing and mechanisms of liberalisation, and third party access to 
networks. In the face of this massive opposition, the Commission attempted to 
build consensus through extensive consultation (Cameron 2002: 119-20, 141; 
Bartle 2005: 74-5). The Commission’s approach to the liberalisation of these 
sectors was based on a gradualist approach to reform, respect for subsidiarity, i.e. 
the member states should be free to choose the system that best reflected their 
natural resources and economic structure, avoidance of excessive regulation, and 
full consultation (Cameron 2002: 127-9).  

 
The first liberalising and re-regulating directives 
The first proposals for framework directives were introduced in 1991. These 
proposed directives included provisions on licensing, unbundling and third-party 
access to networks. Regarding licensing, the proposed directives required that a 
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transparent and non-discriminatory licensing system for generation and 
construction of new infrastructure should be established. Unbundling should 
involve the separation of both management and accounts for transmission and 
distribution. For electricity this requirement also applied to generation. Regarding 
third-party access, the transport and distribution companies were to be obliged to 
allow third-party access. This last requirement was to be limited to large industrial 
users and large distribution companies. These proposals were met with opposition 
from all sides, and the Commission was urged both by the Council and the EP to 
modify its proposals (Cameron 2002: 125-31).  

In 1993, a substantially watered down directive proposal was presented. It 
included the option of negotiated third-party access, unbundling of accounts only, 
and stronger public service obligations. However, it was still not possible to reach 
an agreement. France, joined by member states such as Belgium, Ireland, Greece 
and Spain, remained opposed to the proposed directives, while the UK, joined by 
Germany and the Netherlands, was more supportive. In this context France 
proposed the inclusion in the directive of the option of the single buyer system as 
an alternative to third-party access. The single buyer system allowed one central 
organisation to maintain overall control, even though some competition at the 
production level and some choice for consumers were introduced (Bartle 2005: 75). 
Despite these differences in opinion, in 1994 agreement had been reached on most 
issues relating to the proposed electricity directive. The remaining contentious 
issue was third-party access and the by France proposed single-buyer system. 
Therefore, the Council decided to split the dossier, and go on with the electricity 
directive, while leaving the gas directive for the time being (Cameron 2002: 138). 

In 1996, a directive concerning a single market for electricity (96/92) was 
adopted, and two years later a directive establishing common rules for the internal 
market in natural gas (98/30) was adopted as well. These directives introduced a 
gradual deregulation of the production and transport of electricity and gas, and 
aimed to increase the efficiency of the energy sector and the competitiveness of the 
European economy. Although the original Commission proposal had been changed 
substantially in the process, these directives still served to transform the European 
electricity and gas markets. Although the two directives reflect the different 
technical and commercial characteristics of the sectors, the directives are similar 
regarding structure and content (Andersen 2000; European Commission 2001b: 
15-6). 

Agreement on a directive establishing common rules for the internal market 
in electricity was reached in 1996. This directive establishes common rules for the 
generation, transmission and distribution of electricity, and lays down the rules 
relating to the organisation and functioning of the electricity sector, access to the 
market, the criteria and procedures applicable to calls for tender and the granting 
of authorisations and the operation of systems (EC 1996b). Among other things, 
the directive aims to open up completely to competition the construction of new 
generating capacity. Following a compromise between France and Germany, the 
directive came to include three ways of organising access to transmission and 
distribution networks, namely negotiated third-party access, regulated third-party 
access, and the single buyer access procedure (Cameron 2002: 145-54; Bartle 2005: 
76). The directive requires the member states to open up the electricity markets in 
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three stages, starting with the largest consumers, during a six year period. For 
electricity, this market opening corresponds to 30 percent of the domestic 
consumption in 2000 and 35 percent in 2003. For the gas market, the required 
market opening is 20 percent by 2000 and 28 percent in 2003. These are mini-
mum requirements, and the member states are allowed to go further than the 
directive specifies. In general, the member states have opted for market opening 
exceeding the requirements in the directives (European Commission 2001b). 
Unlike the requirement in the initial proposal, the member states must only ensure 
that undertakings keep separate accounts for generation, transmission, distribution 
and activities. Only the transmission system operator should be independent at 
least in management terms from activities not related to the transmission system. 
The member states may impose public service obligations relating to e.g. security 
of supply and environmental protection on electricity undertakings (Cameron 
2002: 156-8). Some member states were allowed derogations for the transposition 
of this directive. Greece was granted a derogation of two years and Ireland and 
Belgium one year (EC 1996b). 

Directive 98/30 establishes common rules for the transmission, distribution, 
supply and storage of natural gas, and lays down the rules relating to the 
organisation and functioning of the natural gas sector, including liquefied natural 
gas, access to the market, the operation of systems, and the criteria and procedures 
applicable to the granting of authorisations for transmission, distribution, supply 
and storage of natural gas (EC 1998). Although the structure and provisions of this 
directive are similar to the electricity directive, there are some important 
differences. First, it is not concerned with common rules for production 
operations. The reason for this is that this is already largely covered by the hydro-
carbons licensing directive. Second, storage plays an important role in systems 
access and is treated together with transmission. The reason for this is that optimal 
functioning of the gas system is heavily dependent on storage facilities. Third, 
while the principal objective of the electricity directive is to stimulate competition 
in generation, the gas directive has as its main aim to diversify the distribution 
networks. Thus, the beginning of the supply chain is left unaffected by this 
directive. Fourth, the unbundling requirements only call for separate accounts, not 
the minimum management unbundling required by the electricity directive 
(Cameron 2002: 166-99). 

In its first proposals in 1991 for directives that were to liberalise the European 
energy markets and eliminate monopolies, the Commission suggested that these 
should be based on article 86(3). Here, the Commission was inspired by the 
success of this approach in telecommunications. However, in the energy sector 
there was no broad consensus between the member states, industry and EU 
institutions as there was in the telecommunications sector. On the contrary, there 
was opposition from all sides. The EP and the member states found the use of this 
article to be seriously in conflict with democratic principles. The Commission 
therefore had to abandon this approach, and instead based the new proposed 
directives on article 95 (Cameron 2002: 122-4; Bartle 2005: 75). In spite of the use 
of a consensus building approach based on article 95, the Commission 
continuously argued that it did have powers under the Treaty to achieve its 
objectives. In a further attempt to secure approval for its proposed directives, the 
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Commission also sent out six reasoned opinions regarding import and export 
monopolies in six member states in 1992. Five member state monopolies were 
brought to the ECJ in 1994 (Cameron 2002: 98-133).  

 
The regulatory fora 
The Electricity Regulatory Forum of Florence was established in 1998 with a view 
to monitor and discuss implementation of electricity directive, and the European 
Gas Regulatory Forum of Madrid was established in 1999 for the implementation 
of the gas directive. These fora convene twice a year and consist of representatives 
of the member states, national regulatory authorities, the Commission, trans-
mission systems operators, electricity and gas suppliers and traders, consumers, 
network users, and power and gas exchanges (European Commission 2001b). One 
innovative aspect of this format was the inclusion of third parties or stakeholders. 
The purpose of these fora was to be a means of harmonising and co-ordinating the 
liberalisation strategies of the member states, and attempt to avoid the emergence 
of liberalised but separate markets. These fora have a higher status than a working 
group, but no law-making powers. This can be seen as a weakness. On the other 
hand, the regulation by cooperation that these fora represent is an important 
complement to formal regulation (Eberlein 2005). The discussions within these 
fora have also served to develop consensus on controversial issues and lay the 
ground for further EU regulation in these sectors (European Commission 2001b). 

 
The second liberalising and re-regulating directives 
At the Lisbon Summit in 2000, the Council stated that further liberalisation of the 
electricity, gas, postal services and transport sectors was desirable. It was argued 
that fully operational internal markets in these areas would increase 
competitiveness in the EU. The Council asked the Commission to develop 
proposals for acceleration of energy market liberalisation (European Commission 
2001b). Around this time, the EP also expressed its support for further 
liberalisation, and appealed to the Commission to adopt a detailed time-table for 
gradually achieving completely liberalised energy markets (European Parliament 
2000). The fact that many member states had liberalised their energy markets 
much more rapidly than required by the directives also indicated that support for 
further liberalisation had increased. 

As a response to this, the Commission tabled a proposal in 2001 for amending 
the electricity and gas directives in order to complete the IEM (European 
Commission 2001b). The Commission voiced its concern about the considerable 
differences in the degree of market opening between the member states, which 
made the development of a level playing field unlikely. The tariff structures also 
differed across the EU, which distorted competition. Therefore, the Commission 
argued that further measures were necessary in order to achieve the IEM. The key 
provisions of this proposal related to further market opening, and to improving the 
structure of EU electricity and gas markets. Regarding market opening, the 
Commission proposed that industrial and commercial customers should be able to 
choose their electricity supplier by 1 January 2003, and all customers in 1 January 
2005. For gas, the first of these dates was set at 1 January 2004, however, full 
market opening by 1 January 2005 was to apply also to the gas sector. Regarding 
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market structure, the proposal included changes of the provisions relating to 
unbundling and network access. For unbundling, functional separation of 
transmission and distribution from generation and sales activities was to be 
required. However, the member states could make exceptions for small distri-
bution companies. Regarding third party access to the network, the proposal 
introduced published and regulated tariff structures as the minimum norm for 
transmission and distribution tariffs. In addition, the proposal required the 
member states to establish independent regulatory agencies. The importance of 
public service obligations was also emphasised. Certain provisions in the directives 
that had become redundant or were not used by the member states, e.g. the single 
buyer model, were proposed to be deleted. It was also proposed that the transit 
directives were streamlined and incorporated into the new directive(s).    

This proposal had to be substantially modified, including for example longer 
transition periods, and that only the methodologies of tariff calculation had to be 
established ex ante (Bartle 2005: 77). However, in June 2003, two new directives 
were adopted. These were directive 2003/54 concerning common rules for the 
internal market in electricity and directive 2003/55 concerning common rules for 
the internal market in natural gas. These directives replaced the previous directives 
for the internal markets in electricity (96/92) and gas (98/30). The aims of these 
directives are to introduce full liberalisation of the European energy markets and to 
enhance the regulation and coordination of national regulation. The directives 
require that non-household consumers should have the freedom to choose their 
supplier by 1 July 2004, and that this right should be extended to all consumers by 
1 July 2007 (EC 2003a; EC 2003b). They constitute a substantial improvement of 
the conditions of the effective functioning of the internal energy market by 
including a clear advocacy of regulated TPA and a stricter regime on unbundling. 

Like the preceding directives, the new directives do not include provisions 
about cross-border trade. However, a regulation regarding cross-border exchanges 
in electricity was adopted in 2003 (1228/2003), and a regulation regarding access 
to gas transmission networks was adopted in 2005 (1775/2005). 

 
 
4.5.3 Other energy directives 

 
In addition to the directives that served to liberalise and re-regulate the energy 
sector, a number of directives concerning energy efficiency has been adopted. Most 
of these directives concern the labelling and standard product information of the 
consumption of energy by household appliances. The aim of these directives is to 
harmonise national regulations regarding this issue. In this area there is one 
framework Council directive (79/530 later replaced by 92/75), which is imple-
mented for different types of household appliances, e.g. electric ovens, by 
numerous directives adopted by the Commission. There is also a directive that 
aims to limit carbon dioxide emissions by improving energy efficiency, e.g. by 
energy certification of buildings (93/76), and a directive that aims to promote the 
development of renewable energy sources (2001/77). 

Some early energy directives impose an obligation on the member states to 
maintain minimum stocks of oil and petroleum products, e.g. directive 68/414. 
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Other directives in this area regard information and consultation on the prices of 
oil and petroleum products (76/491), and the control of volatile organic compound 
emissions resulting from the storage and distribution of petrol (94/63).  

 
 
4.5.4 Recent developments 

 
In March 2006, the Commission issued a Green Paper concerning a European 
strategy for sustainable, competitive and secure energy (European Commission 
2006c). This paper identifies six priority areas for the future European energy 
policy, namely setting an external energy policy, diversifying the energy mix, 
ensuring the security of supply, defining climate policy, technological innovation 
and the completion of the IEM. The major innovation of this green paper is the 
emphasis on an external dimension of European energy policy.  

 
 
4.6 Development of the energy sector in the member states 

 
The five member states that have been selected for this study differ regarding some 
basic characteristics of their energy sectors, notably the degree to which they are 
dependent on imported energy, and the main energy sources that are used. Since 
this is of importance for the main issues for the national energy sectors, these 
characteristics will be briefly described below.  

The UK is the largest petroleum producer and exporter in the EU, and also the 
largest producer of natural gas. However, unless new finds are made, the UK is 
expected to become a net importer of both oil and gas in the near future. Oil and 
gas are also the two most important energy sources in the UK. In the year 2000, 
petroleum products accounted for 46 percent of the final energy consumption, and 
natural gas made up 37.6 percent of the total primary energy supply. Currently, the 
domestic gas consumption is increasing. Renewables accounted for 1.1 percent of 
the total primary energy supply in 2000. The goal is to raise the share of renewable 
sources of energy in England and Wales to ten percent by 2010 (International 
Energy Agency 2002b).  

Characterising for the Dutch energy sector is that the Netherlands has large 
domestic natural gas resources. This is of great importance for the security of 
supply, not only in the Netherlands but also abroad. The rich natural gas resources 
also mean that state revenues might be negatively affected in the short term by 
liberalisation (International Energy Agency 2004). Natural gas accounts for 45.8 
percent of  the total primary energy supply, and oil accounts for 37.7 percent 
(International Energy Agency 2002a). Renewable energy made up 2.4 percent of 
the primary energy supply in 2000, and the goal is that it should increase to ten 
percent in 2020. However, the government only expects it to have grown to 3.6 
percent by then. The market for green electricity has been fully liberalised already 
since 2001. While this has led to increased domestic demand for green electricity, 
it has not increased domestic generation from renewable energy sources 
(International Energy Agency 2002a; International Energy Agency 2004).  
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Germany is, like the UK, an important player on the European energy arena. It is 
the second largest European natural gas market (after the UK), and the largest 
electricity market in Europe. However, Germany has limited indigenous energy 
sources, and energy security is therefore an important issue. The decision to phase 
out nuclear power by 2025 will increase the reliance on imported coal and gas. 
Currently 27 percent of the coal is imported and 78 percent of the natural gas. Both 
coal and natural gas are important energy sources, and coal is the most important 
German indigenous energy source. Phasing out nuclear energy would also increase 
the dependence on imported oil, which is the most important energy source at 
about 40 percent of the primary energy supply. Renewables accounted for 3.4 
percent of the primary energy supply in 2000, and 7.3 percent of electricity 
generation. The policy goal is to generate 12.5 percent of electricity from renewable 
energy by 2010 (International Energy Agency 2002a). 

Spain also has limited indigenous energy resources, and domestic production 
only accounts for 25 percent of the primary energy supply (International Energy 
Agency 2001). The traditional indigenous fossil fuel resource is coal (both hard coal 
and lignite) and the most important indigenous energy source is nuclear power. 
Security of supply is therefore an important issue. However, this is problematic, 
since the interconnection to neighbouring countries in electricity and gas is 
complicated and the domestic demand for energy is increasing. Oil is the most 
important energy source, and accounted for 53.8 percent of the total primary energy 
supply in 1999. Renewables made up six percent of the total primary energy supply 
in 2000. The policy goal is ambitious, and involves increasing the share of 
renewable energy sources to twelve percent in 2010 (International Energy Agency 
2001; International Energy Agency 2005).  

Greece is heavily dependent on imported energy, particularly oil, which made 
up 56.1 percent of the total primary energy supply in 2000. The only domestic fuel 
is lignite, which is extensively used (82 percent of total domestic energy production 
and 64 percent of electricity generation) with environmental problems as a result.  
An important issue is therefore to bring greater diversity to the energy mix. Natural 
gas was introduced in 1996, and made up 6.1 percent of the primary energy supply 
in 2000. This share is currently growing. The Greek climate lends itself well for 
renewable energy, and in 2000, it made up 5.2 percent of the primary energy 
supply (International Energy Agency 2002c). 

 There are also differences between the member states regarding the timing 
of liberalisation of the energy markets and the introduction of accompanying re-
regulatory measures. The table below illustrates the timing of market opening in 
the selected member states.  
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Table 5. Degree of market opening of energy markets 
 

Member state  Electricity 
year 2000 

Electricity full market 
opening (year) 

Gas 
year 2000 

Gas full market 
opening (year) 

The Netherlands  33%  2004   45%  2004  
Germany  100%  1998  100%  2000 
The UK  100%  1998  100%  1998 
Spain  54%  2003   72%  2003  
Greece  30%  ‐  0%  ‐ 
Sources: (European Commission 2001b; European Commission 2001d; International Energy Agency 
2004) 

 
As the table shows, the UK and Germany took the lead in opening up their energy 
markets, and had liberalised both markets by 2000. The UK and Germany were 
also the first two member states in the EU to fully liberalise their gas markets 
(International Energy Agency 2002a). Spain was not as fast in opening up its 
markets, but liberalised its gas market ahead of EU directives, and the liberalisation 
of electricity market began already in the mid-1990s. This means that Spain is one 
of the member states with the longest experience in electricity market reform 
(International Energy Agency 2005). The Netherlands was slightly slower than 
Spain in liberalising its markets. However, in 2000 the Netherlands had liberalised 
its electricity market slightly more than the minimum requirements of the EU 
directives (minimum requirement 30 percent) and more than twice as much as the 
required 20 percent for the gas market. Also regarding the new directives, the 
market opening is ahead of schedule. Greece, however, lags behind regarding 
market opening. The Greek energy markets are dominated by highly integrated 
state-owned enterprises, and the government has used this situation to achieve 
social and economic goals. One reason for the persistence of this structure is a lack 
of government personnel that could monitor a liberalised market. Currently a 
process of liberalisation and privatisation is gradually changing this situation. As 
mentioned above, Greece had a derogation regarding liberalising the gas market 
until 2006, since this is an emerging market. Regarding electricity, only the 
minimum liberalisation requirement of 1998 directive was met (International 
Energy Agency 2002a).  

The liberalisation of energy markets has also been followed by re-regulatory 
measures, for example the creation of a sector-specific independent agency with the 
task to regulate the liberalised market. In the table below, the year of establishment 
and the name of the sector-specific regulatory agency in the five member states are 
shown.  
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Table 6. Independent regulatory agencies energy 
 

Member state  Year of establishment and name of independent regulatory agency 
The Netherlands  1998, DTe 
Germany  2005, Federal Network Agency 
The UK  1986 (gas), 1989 (electricity), OFGEM  
Spain  1998, CNE 
Greece  2000, RAE 
Sources: (Coen et al. 2002; International Energy Agency 2002a; Bundesnetzagentur 2006; CNE 2006; 
DTe 2006) 

  
The UK was the first to establish independent regulatory agencies, followed by the 
Netherlands, Spain, and Greece. This roughly matches the timing of liberalisation 
in these member states. A notable exception is Germany, where a sector-specific 
regulator was missing for a long time. The Federal Cartel Office (Bundeskartellamt 
– FCO) together with the State cartel offices and the civil law courts were 
responsible for ensuring efficient competition, and the state energy authorities and 
the Federal Ministry of Economics played a role regarding pricing provisions and 
implementation (Pritzsche and Klauer 2005). However, as mentioned above, the 
Federal Network Agency (Bundesnetzagentur), which includes electricity and gas 
in its scope has recently been established (Bundesnetzagentur 2006). In the UK, 
there were originally separate regulatory agencies for gas (OFGAS) and electricity 
(OFFER). However, as the restructuring of the market has led to closer integration 
of gas and electricity markets, these regulatory authorities were merged in 2000 to 
form OFGEM (Coen et al. 2002; International Energy Agency 2002a). In the 
Netherlands, the energy markets are regulated by the Office of Energy Regulation 
(DTe), which falls under the Ministry of Economic Affairs and has been included 
as a directorate within the Netherlands Competition Authority (NMa) (DTe 2006). 
The Spanish regulatory body for energy, National Energy Commission (Comisión 
Nacional de Energía or CNE), was set up in 1998 (CNE 2006), and the Greek 
Regulatory Authority for Energy (RAE), was established in 2000 (International 
Energy Agency 2002a).  

  
 

Table 7. Type of unbundling of energy TSOs and DSOs 
 

Member state  Electricity: TSO  Electricity: DSO  Gas: 
TSO 

Gas: 
DSO 

The Netherlands  Ownership  Legal  Legal  Legal 
Germany  Legal  Accounts  Accounts  Accounts 
The UK  Ownership  Legal  Ownership  Ownership 
Spain  Ownership  Legal  Legal  Legal 
Greece  Legal  None  ‐  ‐ 
Source: (European Commission 2005a) 

 
The member states have not yet converged to a single regulatory model for their 
energy markets. One example of this is the form of unbundling of the transmission 

http://www.nmanet.nl/en/default.asp
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system operator (TSO) and the distribution system operator (DSO) that has been 
chosen. This is shown in Table 7. It is notable that the two leaders in the timing of 
liberalisation, the UK and Germany, have chosen radically different forms of 
unbundling. Whereas the UK has mainly opted for ownership unbundling, which 
is the strongest form of unbundling, Germany has mainly chosen to only require 
the accounts to be separate, which is the weakest form of unbundling. 

 
 
4.7 Conclusions 

 
In this chapter it has been demonstrated that, while the starting point for the 
European telecommunications and energy sectors looked rather similar, the 
development of these two sectors has been quite different. While the development 
in telecommunications has been impressive regarding all aspects, little has 
changed in the energy sector regarding products, network and technology. 
However, even though the timing has been slower than for telecommunications, 
the market structure in the energy sector has also changed. Both the gas and the 
electricity sectors are by now partly liberalised, and the trend is towards further 
liberalisation. It was also demonstrated in this chapter that the timing of 
liberalisation and the development of regulation of the sectors differ substantially 
among the selected member states. This means that the same directive ‘lands’ in 
sectors of different character in the different member states. In the case studies, it 
will therefore be considered how this affects the task of transposition in the 
different domestic settings. 

It also became apparent that EU regulatory frameworks have been important 
for the developments in both the telecommunications and energy sectors. Because 
of the network character of these sectors, the liberalising measures have been 
accompanied by re-regulatory measures that aim to promote competition. This 
means that the issues that could potentially arise in the process of transposition 
concern market opening on the one hand, but also the level of regulation and how 
the regulation should be organised. Although the actors in these sectors initially 
were mainly ministries and state monopolies, the liberalisation of the sectors 
means that additional actors such as private operators and independent regulators 
have become increasingly important. Depending on the institutional arrangements 
in the member states, these actors could also potentially play a role in the process 
of transposition.  

Finally, the overview of the EU regulatory frameworks showed that many of 
the directives represent important steps in the liberalisation and/or re-regulation of 
the sector or a particular part of the sector. However, some directives are also of a 
more technical character. A typical example of this are the directives concerning 
energy labelling of household appliances. These directives were adopted by the 
Commission on the basis of framework directives. It should be noted that while the 
energy directives adopted by the Commission are technical in character, the 
character of the directives adopted by the Commission in the telecommunications 
sector is very different. All directives that serve to liberalise the telecommunications 
sector were adopted by the Commission on the basis of treaty provisions, and this 
approach was controversial. The directives that served to re-regulate the 
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telecommunications sector and to liberalise and re-regulate the energy sector were 
adopted by the Council. The differing characteristics of the directives in these 
sectors will be used in the following chapter in order to operationalise the political 
category of variables in a quantitative setting.  

   
 



 

Chapter 5:  
Assessing the extent of and explanations for 
transposition delay  

 
 
 

In this chapter, quantitative data is used in a first step towards answering the 
research questions. After an introduction of the dataset of this study, it is examined 
if there is indeed a problem with delayed transposition in the area of public 
utilities, and if there are differences across the member states, between the sub-
policy areas telecommunications and energy, and over time. Subsequently, the 
different types of variables that have been put forward in the theoretical framework 
of this study are operationalised and applied to the data set in order to make an 
assessment of their value for explaining transposition delay. Finally, the 
conclusions are presented.  

 
 
5.1 The dataset 

 
5.1.1 Shortcomings of existing data sets 

 
Many existing studies on transposition (see e.g. Lampinen and Uusikylä 1998; 
Bursens 2002) use data published in scoreboards provided by the Commission. In 
these scoreboards, the percentage of the total number of existing directives that 
each member state has not yet transposed at a certain point of time is reported. 
However, these data have two main shortcomings. First, they have an automatic 
downward bias and therefore give too cheerful a picture of the transposition 
performance of the member states. Second, it is not possible to measure 
transposition delay with the use of these data.  

At first sight, recent statistics presented by the Commission can give the 
impression that there is no problem with transposition any more. In a recent 
scoreboard of the transposition of internal market directives, it was stated that the 
transposition backlogs have been declining in recent years, and that the percentage 
of directives not yet transposed was only one percent in 2008 (European 
Commission 2008c). However, as argued in the introduction, decreasing 
transposition backlogs in terms of the percentage of all directives that the member 
states have transposed at a certain point in time do not necessarily mean that the 
transposition performance has improved. The reason for this is that the data has an 
automatic downward bias, since the number of existing directives increases over 
the years. This becomes evident if comparing the number of internal market 
directives that had on average not been transposed by the member states in 2008 
with the number of directives that are adopted per year. A backlog of one percent in 
fact appears as quite serious if it is considered that this means that each member 
state has not notified the transposition of on average seventeen directives for which 
the deadline has passed and that recently about 80 internal market directives have 
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been adopted each year. Even more importantly, the data presented in these 
scoreboards is only a measure of the percentage of directives that the member 
states have not transposed at a certain point of time, and that means that it does not 
tell us anything about the performance of the member states between these dates. 
In other words, it does not tell us much about the delays with which the directives 
were transposed. Delayed transposition is problematic in itself, as it can for 
example lead to a comparative advantage of companies in certain member states or 
make it difficult for individuals to make use of rights that are given to them in the 
provisions of the directive.  

In order to overcome the problem of an automatic downward bias, it is 
possible to look at the percentage of directives that the member states have 
transposed each year of the directives that were adopted that year. This has been 
done by Giuliani (2003). However, this still does not tell us much about 
transposition delays. In order to answer the question of how late directives are 
actually transposed in the Netherlands, Mastenbroek (2003) developed a database 
which includes information about the deadline of the directive and the date of 
adoption, publication and entering into force of the Dutch national instruments 
used for transposition. In her study, she showed that almost 60 percent of all 
directives were transposed late in the Netherlands in the period 1995-1998. This 
shows that the problem with transposition in the Netherlands is indeed much 
more serious than is depicted in the Commission scoreboards.  

 
 
5.1.2 A new dataset 

 
For this study, a database with a similar structure has been developed. The 
database includes information about directives in the area of utilities, including 
directives no longer in force, and the national instruments that have been used to 
transpose these directives by the five selected member states. The comparison of 
the transposition records of the five selected member states starting from the very 
first directive adopted could be biased by the fact that member states have entered 
the Union at different times. Therefore, only directives adopted from 1 January 
1986 on are included in this study, since this is the date when the last member 
state in the sample, namely Spain, joined the EC. Another delimitation in time is 
that only directives adopted before 1 January 2004 were included in the database. 
The only exception to this rule is one directive adopted 16 December 2002 
(directive 2002/91/EC on the energy performance of buildings). This directive was 
excluded, since the transposition deadline was 4 January 2006, which was too close 
to the date when the data collection was stopped. This means that the member 
states had not had sufficient time to transpose it at the date of data collection. This 
delimitation in time means that the latest transposition deadline in the data set is 1 
July 2004 (2003/54 on common rules for the internal market in electricity and 
2003/55 on common rules for the internal market in natural gas). The total 
number of directives included in the database is 60, and the total number of 
potential cases (defined as the transposition of one directive in one member state) 
is 300. The number of directives is roughly equal per policy area, 28 (46.7 percent) 
for energy and 32 (53.3 percent) for telecommunications. 
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Only cases where at least some of the reported national transposition instruments 
were adopted after the date of adoption of the directive were included. The reason 
is that transposition in this study is defined as the reaction of a member state on a 
directive from the EU. Hence, if the legislation that is reported is from before the 
date of adoption of the directive, this is strictly speaking not a case of transposition. 
However, it is of course still possible that the member state anticipated the 
upcoming directive in its legislation. This, however, is viewed as a different process 
from that of transposition.  

  
 
5.1.3 Data collection 

 
Information about the directives, such as the date of adoption, date of publication 
and the transposition deadline was collected from the Commission database Celex 
(later merged with the Commission database EUR-Lex), which is an official source 
of European legislation.  

Information about the national measures used for transposition of these 
directives in the five selected member states was gathered in a three-step process. 
First, the Commission database Celex, which contains references to national 
transposition instruments in member states, was used as the primary data source7. 
This database is extensively used for finding references to national transposition 
measures (Nunn-Price 1997). Unfortunately, Celex is far from complete. For many 
directives, there are no references to national transposition measures for one or 
more member states, or only references to old legislation. For the utilities 
directives, information about new transposing measures was to be found in Celex 
in merely 62 percent of the cases. For an additional eight percent of the cases Celex 
only gave references to national legislation adopted before the directive was 
adopted. In the remaining cases, the information in Celex was ‘no information 
available’ or a reference that was too vague to be able to find a date of adoption, 
publication or entering into force of the national instrument (e.g. only the word 
‘Law’). Since Celex does not contain links to national databases containing the texts 
of the legal instruments used for transposition, it was also necessary to look up 
these texts in national online databases or in libraries. These national instruments 
were used for the further data needed for the database, such as the date of adoption 
or the date of entering into force of the national instrument. Second, reports by the 
Commission on the implementation of certain directives were consulted. 
Information for an additional four percent of the cases was found by using such 
sources. In a third step, information provided by ministries and other sources in 
the individual member states was entered. Some member states maintain 
databases that could be consulted (Spain and the Netherlands from 1995 on), and 

                                                 
7 Within the framework of the larger project of which this research is a part, this database was 
consulted for the last time 1 February 2004. In order to be able to include more recent directives 
for this individual project, this database was consulted again on 5 April 2006 for directives 
adopted from 1 January 2000 on. At this time, the data previously included in Celex had been 
transferred to EUR-Lex. The reason for the limitation in time of 1 January 2000 is that it is highly 
unlikely that information has still been added for older directives. 
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for the remaining cases, information was received directly from the ministries that 
had transposed the directive. Of course, the databases and the information from 
the ministries have drawbacks as well, the most common one being that the 
information available is limited to a certain period or to the directives that were in 
force at the moment when the information was gathered. This provided 
information for an additional ten percent of the cases. In total, information about 
new transposition measures was found for 76 percent of the cases.  

As became clear in the policy area chapter, some member states have been 
granted derogations for transposition of some directives. In order to deal with this, 
it was studied in detail what these derogations concern. If they only concern some 
provisions of the directive, the same deadline as for the remaining member states 
was used. The reason for this is that the member state in question was still obliged 
to transpose the remaining provisions of the directive. If the derogation concerns 
the whole directive, the deadline for the member state in question was put forward 
to the date when the derogation expired. 

 
 
5.1.4 Missing data 

 
Although the completion rate for the database is high, there are still some cases, 24 
percent, for which no information about national transposition measures was 
available. The existence of missing cases is in principle no problem, as long as they 
are randomly distributed. A potential serious bias would appear if a large part of 
the missing cases are cases that are still not transposed. Since the database 
includes directives from 1986 on, this could even imply that delays of up to twenty 
years are not accounted for in the data. However, information from the 
Commission about whether or not the directives in the energy and 
telecommunications sectors have been transposed rules out such a bias. One report 
by the Commission listing all energy directives and the transposition situation at 31 
December 2002 revealed that nearly all directives for which the deadline had 
passed (31 directives) had been transposed by the five member states included in 
the dataset or transposition was not necessary. The only two exceptions were one 
directive with the deadline set at 20 November 2001 that had not been transposed 
yet by Germany, and one recent directive with the deadline set at 31 December 
2002 (the date of the report) that had not yet been transposed by any member state. 
Hence, it appears that only directives of recent date were still pending. Another 
report from the DG Internal Market of the Commission regarding the situation of 
the transposition of both energy and telecommunications directives in September 
2003 provides a similar picture. Almost all directives in force were ticked off as 
transposed by the five member states included in the dataset. One exception 
concerns Germany that had not yet transposed a directive with a deadline on 10 
August 2000. In addition, no member state had yet reported transposition 
measures for five new telecommunications directives with a deadline on 24 July 
2003 (note that the deadline for these directives had very recently passed at the 
time of the report). This report reinforces the picture that all of the older directives 
had been transposed, and that the reason for the absence of information is not that 
transposition is still pending.  
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Could it then be that the reasons that the information is missing are more 
mundane? The possibilities include that existing national legislation was 
considered sufficient and transposition not considered necessary, or that the 
directive was transposed but no measure was reported, e.g. out of sloppiness or 
lack of administrative capacity on the side of either the EU or the member states. 
This latter assumption is supported by the fact that the information in Celex is 
more meagre in some years than in others, and these years coincide with periods in 
which the responsibility for Celex was moved between directorates (Steunenberg 
and Rhinard 2005: 20). This suggests that Celex completeness is related to 
manpower resources of the unit within the Commission responsible for the 
database. Hence, we have good reasons to assume that the distribution of missing 
cases in the database is random, and that it is due to administrative shortcomings 
by the Commission or the member states. However, it is still possible that the 
transposition of directives of recent date is still pending. For the directives in the 
data set with a deadline in the past five years8, there are eleven cases with missing 
information. As these cases only make up 3.6 percent of the total number of cases, 
these cases are not likely to bias the data.  

 
 
5.1.5 The dependent variable 

 
The dependent variable of this study is transposition delay. This is calculated by 
subtracting the date of adoption of the first national transposition instrument 9 
from the date of the deadline of the directive. Hence, the value on the variable delay 
represents the number of days between the date of the deadline of the directive and 
the adoption of the first national instrument. This means that a negative number 
represents timely transposition, while a positive number represents delay.  

The dependent variable was also grouped into categories with the values ‘on 
time’, ‘moderate delay’ and ‘serious delay’. Cases were considered to be ‘on time’ 
if the national instrument was adopted before the deadline or within the week of 
the deadline (values up to 3 days). ‘Moderate delay’ was defined as transposition 
after the week of the deadline, but within two years after the deadline (values in 
days 4 to 730). Cases fell into the category ‘serious delay’ if they were delayed with 
two years or more (values in days from 731). These categories are largely based on 
the categories used by Haverland and Romeijn (2007). While delay in days is a 
relevant and interesting measure of the transposition performance, dividing this 
variable in these categories provides even more interesting insights. First, it is 
interesting to know the extent to which the directives were transposed on time. 
Second, it is interesting to differentiate between cases where the delay was 
relatively moderate and cases where the delay was serious in character. The 
Commission also uses the limit of two years in its scoreboards to define cases of 
serious delay.  

                                                 
8 There are very few cases in this data set and similar data sets (e.g. Mastenbroek 2003 and 
Steunenberg and Rhinard 2005) with delays longer than five years. 
9 If the date of adoption was not available the date of publication was used.  
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Two key choices have been made when defining the dependent variable. The first 
regards the choice of the date of adoption of the national instrument (rather than, 
for example, the date of entering into force of the instrument) as the point at which 
transposition is completed. The second regard the choice of the first national 
transposition instrument. Concerning the first choice, it should be noted that, at 
least in the area of utilities, the way the transposition deadline is defined in the 
directive can differ. Sometimes the text states that the member states should adopt 
the necessary measures before the deadline, sometimes that they should bring the 
measures into force, and sometimes merely that they should communicate the 
necessary measures to the Commission. However, the date of adoption of the 
national legal instrument used for transposition is the most appropriate, since this 
signals that the process of transposition is completed. At this point of time, the 
national legislation aiming to transpose the directive is in place, and only then can 
the member states bring the provisions into force. It is of course possible to bring 
the legislation into force retroactively. However, in such a case, the process of 
transposition was still delayed if the measure was adopted after the transposition 
deadline. Similarly, the member states can only communicate measures to the 
Commission when the measures in question have been adopted.  

The second choice concerns the choice of the first national transposition 
measure to define the point in time at which transposition was completed. An 
alternative strategy would have been to select the last instrument used. However, 
the first national instrument was used for four main reasons. First, the first 
instrument is most important, since it sets a process of transposition in motion. In 
the process of collecting the data on national transposition measures it has become 
apparent that the first instrument is not merely a superficial legal reaction, but a 
substantial piece of legislation.  

Second, and more importantly, choosing the last instrument involves some 
serious conceptual problems. It is not possible to know when transposition in a 
member state is complete merely by looking at references to national legislation in 
Celex or other sources. Additional measures are often reported long after 
transposition was basically completed. Some directives even require member states 
to report to the Commission further legal instruments adopted in the field, even if 
they are not necessary in order to complete transposition. Conceptually there is 
therefore no such thing as a last instrument. Any new national legislation that 
overlaps with a directive has to be reported (or would have to be so) and would be a 
new transposition of the directive. There is always the possibility that new 
measures will be added later, and the first measure might in fact be sufficient in 
order to comply with the requirements of the directive.  

Third, assessing when transposition is complete would require a different 
research strategy, namely a detailed comparison of the requirements of the 
directive and the contents of the transposing national legislation. One example of 
such an effort is the work by Falkner et al. (2005) in which the authors develop the 
concepts ‘essentially correct’ and ‘completely correct’ transposition. However, even 
such a strategy is not without problems, since establishing when transposition is 
complete is always a matter of judgment. Is for example 80 percent or 90 percent 
complete sufficient, or does completeness require 100 percent?  
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Four, while the first instrument might not necessarily indicate that transposition is 
complete, using this as an indicator allows us to confidently answer the question if 
there has been a delay, since we know that the first instrument adopted in order to 
transpose the directive was adopted after the deadline. Using the last instrument 
does not allow for such conclusions, since transposition might have been 
essentially completed by earlier instruments. Using the first instrument also has 
the advantage that the problem of exaggerating delays is avoided. 

 
 
5.2 Descriptive analysis 

 
In the following, the transposition records of the selected member states are 
presented. It is demonstrated how these records vary per policy area and over time. 
Since the dependent variable expressed as delay in days is positively skewed, the 
median rather than mean delay is used. As mentioned above, the dependent 
variable has also been divided into three categories depending on whether or not 
delay occurred, and the length of the delay. Since this categorisation provides 
additional insights, contingency tables including the categorical dependent variable 
are also presented. In order to measure the strength of the relationships between 
the variables in the contingency tables, different measures of association are used. 
For the tables including nominal variables, in this case member states and policy 
areas, Cramér’s V is used. This is the most commonly used measure of association 
for categorical variables, particularly at the nominal level, and it is also a 
comparatively conservative measure. This measure takes on values between 0 and 
1, where 0 means no association and 1 perfect association. For the table including 
only ordinal variables, i.e. the table in which different time periods are displayed, 
Kendall’s tau-b is used. This is a suitable measure of association for ordinal 
variables in cases where the goal is to look for associations between variables rather 
than predict one variable from the other. This measure can also detect the direction 
of the relationship. Compared to the widely used measure Goodman and Kruskal’s 
gamma, Kendall’s tau-b is more conservative (Blaikie 2003: 101-5).  
 

 
Table 1a. Median delay per member state 

 
Member state  Median delay in days  Number of cases 
The Netherlands  0  52 
Germany   283  39 
The UK   ‐17  40 
Spain   114  49 
Greece   277  48 
Total  114  228 
Source: Own data 

 
Table 1a shows the median delay in days per member state, and the total median 
delay. The Netherlands and the UK perform the best regarding timely 
transposition, and the median delay is around zero. This means that in the median 
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case, transposition happens around the date of the deadline. Germany and Greece 
perform the worst, and their median delay is a little over nine months after the 
deadline. Spain is a middle performer, and its median delay of a little less than four 
months is the same as the median delay for the whole sample. 

 
 

Table 1b. Category delay per member state 
 

  The Netherlands  Germany  The UK  Spain  Greece  Total 
On time  55.8%  25.6%  57.5%  20.4%  22.9%  36.4% 
Moderate delay  36.5%  56.4%  40.0%  69.4%  54.2%  51.3% 
Serious delay  7.7%  17.9%  2.5%  10.2%  22.9%  12.3% 
Total  100%  100%  100%  100%  100%  100% 
N  52  39  40  49  48  228 
Cramér’s V: 0.271, Source: Own data 

 
Table 1b, showing the distribution of cases of transposition on time, with moderate 
and with serious delays among the member states, provides a similar picture to 
that of the previous table. The Netherlands and the UK are still the top performers 
and are overrepresented in the ‘on time’ cells. Germany and Greece perform the 
worst and are overrepresented in the cells with ‘moderate delay’ and ‘serious 
delay’. While Spain is slightly underrepresented in the ‘serious delay’ cell, it is 
highly overrepresented in the ‘moderate delay’ cell. Considering its relatively low 
median delay, this is notable that Spain apparently is notoriously transposing 
directives with moderate delay.  

Cramér’s V shows that there is an association between the two variables. This 
association is weak (bordering on moderate)10. This means that there are 
differences in transposition performance between the member states. 

 
 

Table 2a. Median delay per policy area 
 

Policy area  Median delay in days  Number of cases 
Telecom  235  113 
Energy  27  115 
Total  114  228 
Source: Own data 

 
Table 2a shows that if the median delay is used as a measurement, telecommuni-
cations directives are transposed with more delay than energy directives.  

 
 

                                                 
10 For all measures of association, Blaikie argues that the following convention can be used: 0.00 
none; 0.01-0.09 negligible; 0.10-0.29 weak; 0.30-0.59 moderate; 0.60-0.74 strong; 0.75-0.99 
very strong; 1.00 perfect. 
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Table 2b. Category delay per policy area 
 

  Telecom  Energy  Total 
On time  29.2%  43.5%  36.4% 
Moderate delay  54.0%  48.7%  51.3% 
Serious delay  16.8%  7.8%  12.3% 
Total  100%  100%  100% 
N  113  115  228 
Cramér’s V: 0.178, Source: Own data 

 
Table 2b shows that telecommunications directives are more often transposed both 
with moderate delay and with serious delay compared to energy directives. 
Cramér’s V shows that there is a weak relationship between the two variables. 
Hence, the differences between the two policy areas are smaller than across the 
member states.  

It is also interesting to look at whether the member states differ regarding 
their transposition record of directives belonging to different policy areas.  

 
 

Table 3a. Median delay per policy area and member state 
 

  Telecom  Energy 
  Median  N  Median  N 
Netherlands  273  27  ‐25  25 
Germany  334  17  278  22 
UK  ‐22  20  4  20 
Spain  114  26  192  23 
Greece  697  23  55  25 
Total  235  113  27  115 
Source: Own data 

 
Table 3a shows that for The UK, Spain and Germany, the policy area to which a 
directive belongs does not seem to be of major importance. The median delay for 
the UK is slightly lower for telecom directives than for energy directives. For Spain, 
the difference is in the same direction, although it is a bit larger. For Germany, the 
difference is in the opposite direction. For the Netherlands and Greece, however, it 
seems to be of major importance if they have to transpose a telecommunications or 
an energy directive. Both member states have substantial problems with 
transposing telecommunications directives, while they have no problems with 
transposing energy directives. Greece only has a median delay of less than two 
months for energy directives, while the median delay for telecommunications 
directives is almost two years. 

For reasons of space, a table presenting the category of delay per member state 
and policy area is not presented here. However, using this dependent variable 
produces two interesting findings. First, although the median delay for the UK is 
similar for the two policy areas, substantially more energy directives than 
telecommunications directives are transposed with moderate delay. For Greece, the 
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distribution in the categories of delay is also interesting. Behind the good record of 
transposing energy directives, a large number of moderate delays are hidden.  

In Table 4a, the development of median delay over time is presented.  
 
 

Table 4a. Median delay per period of five years of adoption of directive 
 

Period of five years in which directive adopted  Median delay in days  Number of cases 
1986‐1989  265  11 
1990‐1994  225  64 
1995‐1999  30  102 
2000‐2004  102  51 
Total  114  228 
Source: Own data 

 
This table shows that the median delay does indeed differ between different 
periods of time. However, while the median delay in the second half of the 1990s 
is substantially lower than in the preceding time periods, the median delay goes up 
again in the period 2000-2004.  

 
 

Table 4b. Category of delay per period of five years in which directive adopted 
 

 1986‐1989  1990‐1994  1995‐1999  2000‐2004  Total 
On time  27.3%  26.6%  46.1%  31.4%  36.4% 
Moderate delay  54.5%  46.9%  50.0%  58.8%  51.3% 
Serious delay  18.2%  26.6%  3.9%  9.8%  12.3% 
Total  100%  100%  100%  100%  100% 
N  11  64  102  51  228 
Kendall’s tau‐b: ‐0.118 (P: 0.051), Cramér’s V: 0.224. Source: Own data 

 
Table 4b adds two main additional insights in comparison to using median delay. 
First, it shows that while the percentage of directives transposed with delay was 
similar for the first two periods, the percentage of serious delays was higher for the 
period 1990-1994. Second, it shows that the higher median delay in the period 
2000-2004 compared to 1995-1999 is the result of both more moderate and 
serious delays. It also confirms the picture that the relationship between the two 
variables is not linear.  

Kendall’s tau-b shows that there is a weak negative relationship between the 
two variables, which is just about significant. However, as the relationship between 
the variables is not completely linear, it can also be useful to use Cramér’s V to get 
a better idea of the strength of the relationship (Blaikie 2003: 111-3). The 
relationship showed by Cramér’s V is stronger, as expected.  

In an earlier article together with Gange and van Waarden (2006), it was 
argued that a learning effect could be observed for the period 1986-1999 for the 
two policy areas public utilities and food safety. However, for utilities directives in 
the time period 1986-2004, it is difficult to speak of such a learning effect. One 
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possible explanation for the absence of, or limited effect of, learning over time 
could be that the responsibility for the telecommunications sector was in many 
member states moved from the transport ministries to more general economics 
ministries at the end of the 1990s. In the Netherlands, for example, the 
responsibility for transposing telecommunications directives has relatively recently 
been transferred from the Ministry of Transport, Public Works and Water 
Management (Verkeer en Waterstaat) to the Ministry of Economic Affairs 
(Economische Zaken). It could also be that the pattern of learning and 
routinisation is more stable in an area such as food safety, where there is a 
continuous stream of directives that have to be transposed than in the utilities 
sector, where transposition often concerns main initiatives taken at longer 
intervals. An alternative explanation of the pattern of delay over time could be that 
the increased enforcement effort of the Commission and the ECJ in the early 
1990s that aimed to ensure the effective implementation of the internal market 
programme (Börzel 2001) spilled over into the period 1995-1999. However, in the 
period 2000-2004, two new packages of energy and telecommunications directives 
were adopted, and the transposition of these directives was monitored very closely 
by the Commission. In fact, a large number of infringement proceedings were 
initiated regarding these directives. 
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Figure 1. Median delay per period of five years per member state 
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In Figure 1, the median delay over time in the member states is displayed. It shows 
that, curiously, while most member states have improved their transposition record 
over time, Greece seems to get worse at transposing on time. For the Netherlands, 
the record does not change much over time, but is slightly worse in the last period. 
A slight rise in the final period is also evident for Germany and Spain. Only the UK 
improved its record in the final period compared to previous periods.  
 

 

5.3 Operationalisation of the independent variables 

 
The theoretical framework of this study includes three different types of variables, 
namely institutional, political, and administrative variables. Below, variables 
included in each of these three categories are operationalised. The variables will be 
assessed by using cross tabs where the independent variables and the categorical 
dependent variable are included. Therefore, the independent variables will be 
operationalised as categorical (ordinal) variables, even in cases where the indicator 
is originally measured on a continuous scale. This is the case for the administrative 
category of variables.   

 
 
5.3.1 Institutions 

 
The first category of variables in the theoretical framework regards the 
characteristics of the process of transposition, or more precisely, the number of 
decision points and clearances involved in the process. The number of clearances is 
largely determined by the type of legal instrument used by the member state. 
Therefore, the type of legal instrument is used as one part of the operationalisation 
of the variable related to this explanation. Regarding the variable ‘type of legal 
instrument’, four categories of legal instruments could be distinguished, namely: 

 
1. Primary instruments or statutory law, involving the administration, the 

government, and parliament (NL: Wet; DE: Gesetz; UK: Act of Parliament; 
ES: Ley; EL: Law) 

2. Secondary or lower-level instruments. These consist of: 
a. Orders in Council or Presidential or Royal Decrees, which involve 

the government as a whole (NL: Algemene Maatregel van Bestuur, 
ES: Real Decreto, EL: Presidential Decree) 

b. Ministerial Decisions or Decrees, which are enacted by an 
individual cabinet minister (NL: Ministeriele regeling; DE: 
Verordnung; UK: Regulations, Orders, Ordinances, or Statutory 
instrument; ES: Orden; EL: Ministerial Decision) 

3. Tertiary instruments, i.e. lower-level administrative decisions, such as 
Mededeling and Overeenkomst (NL), Mitteilungen and Vertrag (DE), 
Circulars (UK), or Resolucion (ES) 

 
However, secondary instruments, such as presidential/royal decrees and 
ministerial decisions are difficult to compare across member states. The legislative 
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procedures linked to them differ by country, but the greatest problem is that in 
some member states the category ‘presidential/royal decree’ does not exist. 
Therefore, both types of secondary instruments, ‘presidential decrees’ and 
‘ministerial decisions’, were included in one category. Hence, there are three 
categories, namely formal law, which has to go through a full parliamentary 
procedure, secondary legislation, which is adopted by the cabinet or a single 
minister and which sometimes passes through a limited parliamentary procedure, 
and tertiary instruments. 

For the purpose of accounting for the number of clearances, only cases where 
primary legislation or secondary legislation was used by the member states were 
included, and it is assumed that the number of clearances for adopting a primary 
instrument is larger than for a secondary instrument. Alternative transposition 
instruments were not included, since these instruments are diverse, and it is 
difficult to make an assessment of the number of clearances for these instruments. 
The number of cases where alternative instruments were used is also small, and 
only concerns some member states.  

 
 
5.3.2 Politics 

  
The second category in the theoretical chapter includes variables of political 
character, namely political resistance, priority, and legitimacy. Political resistance is 
expected to delay transposition if one or more of the actors involved in the process 
have preferences towards the content of the directive that are strong and negative. 
Priority is the importance attached to the timely transposition of a directive by the 
involved actors, and a high level of priority is expected to speed up transposition. 
Legitimacy involves the extent to which the actors involved in transposition view 
the process leading up to the adoption of the directive to be transposed as 
legitimate. This, in turn, depends on the legitimacy with which the EU decision 
making procedure used for the adoption of the directive is viewed, and on the 
extent to which the actors were involved in the negotiations leading up to the 
directive. A low level of legitimacy is expected to slow down the process of 
transposition.  

The operationalisation of political variables used here relates to the EU 
decision making procedure used for adopting the directives. For the public utilities 
directives, it can be argued that the directives that the Commission adopted based 
on treaty provisions in order to liberalise the telecommunications sector constitute 
cases where political resistance and a perceived lack of legitimacy are likely to 
occur. The reason for this is that in these cases highly political decisions were 
decided upon by the Commission without direct participation of the Council. The 
member states consequently did not have the opportunity to vote on these issues. 
The directives adopted by the Council are taken as a middle case. A distinction is 
not made between directives adopted by unanimity and qualified majority voting, 
as in practice, also directives adopted under the decision making rule of qualified 
majority voting are de facto almost always adopted by unanimity. The Commission 
directives in the energy sector are cases where political resistance and a perceived 
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lack of legitimacy are not expected to occur, since these directives are merely 
technical specifications of broader directives.  

It was not possible to find a suitable indicator for the priority of timely 
transposition for this analysis. In addition, the indicator used here for political 
resistance and legitimacy is general in character. For example, the level of 
legitimacy does not only depend on the EU decision making procedure, but also on 
the involvement of national actors in the negotiations. However, it was not possible 
to operationalise this at this specific level for this quantitative analysis. While some 
data is available regarding the involvement of the national parliaments in the 
negotiations of directives, such data would only be applicable to cases where 
primary legislation is used, and data on the extent to which the national civil 
servants are involved in the negotiations is not available. However, an initial 
assessment of the explanatory value of variables related to this category can be 
made with the operationalisation used here.  

 
 
5.3.3 Administrative factors 

 
The third category of variables includes the administrative variables manpower and 
expertise. While these variables should ideally be measured at the level of the 
specific actors that dealt with the transposition of each case, such precise 
measurements are not available for all cases. Therefore these variables are broadly 
operationalised as the administrative capacity of the member states for the purpose 
of applying them to the quantitative data. 

One option is to use the indicator for government effectiveness from the 
World Bank reports ‘Governance matters III: Governance indicators for 1996-
2002’ (Kaufmann et al. 2003) and ‘Governance matters IV: Governance indicators 
for 1996-2004’ (Kaufmann et al. 2005). Some of the indicators from this study 
have been used to explain differing levels of compliance with EU law (Sverdrup 
2004b; Berglund et al. 2006). The ‘government effectiveness’ indicator in the 
World Bank study is judged to be of relevance to this study. It measures aspects 
such as the quality of the bureaucracy, the competence of civil servants, the 
independence of the civil service from political pressures, and the credibility of the 
government’s commitment to policies. Since it is a well-defined measure of 
government effectiveness it was used to operationalise the administrative capacity 
of the member states in this study. The governance indicators in this study are 
based on aggregations of indicators from a number of sources, such as surveys and 
risk assessments for investors. The indicator ‘government effectiveness’ is based 
on information from fourteen different sources. From each source, the authors of 
the report have selected one or more indicators. The number of sources and 
indicators has increased somewhat over the years, and it also differs slightly 
between the member states. The indicators are measured every two years. Scores 
are available for 1996, 1998, 2000, 2002, and for 2004 in the updated version.  

In order to create a categorical variable for government effectiveness, the mean 
of the available scores was calculated. This is shown in the table below. 
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Table 5. Mean score on government effectiveness per member state 
 

Member state  Mean score 1996‐2002  Mean score 1996‐2004 
The Netherlands   2.16  2.23 
Germany   1.76  1.76 
The UK   2.06  2.10 
Spain   1.66  1.66 
Greece   0.73  0.77 
Total  1.67  1.70 

 
Based on these mean values, three groups of member states were created. The first 
group score high on government effectiveness, and include the Netherlands and 
the UK. The second group score medium and include Germany and Spain. Finally, 
Greece scores low on this variable. The groups remain the same regardless of 
whether the report from 2003 or from 2005 is used.  

In the theoretical framework, it was also argued that one aspect of priority, 
namely the general priority that timely transposition is given is also partly 
administrative in character. It was also suggested that a high level of general 
priority for timely transposition could be related to a high level of rule of law in a 
member state. Since following the law in general is a priority in settings where the 
rule of law is high, following law originating from the EU is also likely to be 
prioritised.   

The World Bank reports mentioned above also include an indicator for the 
rule of law. This indicator includes perceptions of the incidence of crime, the 
effectiveness and predictability of the judiciary, and the enforceability of contracts. 
Unfortunately, it includes many sub-indicators that are too distant from the issue 
of transposition to be of relevance to this study. Some examples are ‘risk of 
kidnapping of foreigners’, ‘money laundering’, ‘quality of police’ and ‘black 
market’. Therefore, a measure of the rule of law by Gibson and Caldeira (1996) can 
more usefully be applied as an indicator for the general priority of transposition. 
This variable has also been used in the context of compliance with EU law by 
Börzel, Hofmann et al. (2004). The measure is based on a large scale survey 
among European countries from 1992-1993 regarding legal cultures. Their 
measure of ‘rule of law’ is based on three items, namely, ‘It is not necessary to 
obey a law you consider unjust’, ‘Sometimes it might be better to ignore the law 
and solve problems immediately rather than wait for a legal solution’, and ‘If you 
don’t particularly agree with law, it is all right to break it if you are careful not to get 
caught’. The scores of the selected member states on the measure of rule of law as 
measured by Gibson and Caldeira is presented in the table below.  

Based on the values of rule of law, the same groups as for government 
effectiveness appear. The Netherlands and UK score high, Germany and Spain 
medium, and Greece low. This means that there is a potential overlap between the 
capacity of a member state for transposition, and the general priority given to 
timely transposition.   
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Table 6. Score on rule of law per member state (1992-1993) 
 

Member state  Score 
The Netherlands   .22 
Germany11   .04 
The UK   .32 
Spain   ‐.03 
Greece   ‐.36 
Total  .038 

 
 
5.3.4 The length of the deadline 

 
In chapter three, where the theoretical framework was presented, it was also argued 
that transposition delay is also partly dependent on the time available for 
transposition. Therefore, the length of the deadline is also included in this variable. 
Deadlines up to one year (365 days) were considered short and deadlines over one 
year (366 days and higher) were considered long. The reason for this choice is that 
the mean and median deadlines are about one year.  

 
 
5.4 Explanatory analysis 

 
For the explanatory part of the analysis, contingency tables with Somer’s d are 
used. This is an appropriate measure in cases where one variable can be assumed 
to have an influence on another variable. Somer’s d is a more conservative measure 
than Goodman and Kruskal’s gamma. Median values for indicator representing the 
institutional category will also be presented.  

 
 
5.4.1 Institutions 

 
Table 7a. Median delay per legal instrument  

 
  Median delay in days  Number of cases 
Primary legislation  265  72 
Secondary legislation  80  138 
Total  133  210 
Source: Own data 

 
Table 7a shows that the median delay is higher for primary legislation than for 
secondary legislation as expected.  

 

                                                 
11 The score for Germany is the mean score for East Germany (-.04) and West Germany (.12). 
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Table 7b. Category of delay per legal instrument 
 

 Primary legislation  Secondary legislation  Total 
On time  29.2%  40.6%  36.7% 
Moderate delay  52.8%  49.3%  50.5% 
Serious delay  18.1%  10.1%  12.9% 
Total  100.0%  100.0%  100.0% 
N  72  138  210 
Somer’s d ‐0.150 (P: 0.048), Source: Own data 

 
This table shows that primary legislation is overrepresented in the categories 
‘moderate delay’ and ‘serious delay’. Somer’s d shows a weak, negative 
relationship in the expected direction. This relationship is significant, although just 
barely.  

It is interesting to note that for almost all member states, primary legislation is 
associated with a longer delays as expected (table not presented due to reasons of 
space), although the difference for Germany is not as large as for the other member 
states. For Spain, however, the relationship is the opposite. The use of secondary 
legislation is associated with longer delays than the use of primary legislation.  

 
 
5.4.2 Politics 

 
The table below shows how the EU decision making procedure used for the 
adoption of public utilities directives is related to the transposition outcome in 
terms of delay.  

 
 

Table 8. Category delay per group of directive 
 

 Commission 
telecom 

Council  Commission 
energy 

Total 

On time  30.8%  34.4%  45.1%  36.4% 
Moderate delay  50.0%  51.0%  52.9%  51.3% 
Serious delay  19.2%  14.6%  2.0%  12.3% 
Total  100.0%  100.0%  100.0%  100.0% 
N  26  151  51  228 
Somer’s d ‐0.146 (P: 0.022), Source: Own data 

 
Somer’s d shows a weak negative relationship between the variables. The 
relationship is in the expected direction and significant. This shows that whether a 
directive belongs to the group ‘Commission telecom’, ‘Council’, or ‘Commission 
energy’ matters for transposition delay. This means that political variables do 
appear to play a role for transposition delay.  
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5.4.3 Administrative factors 
 

The table below shows the transposition outcome for the different groups of 
member states based on their score on government effectiveness.  

 
Table 9. Category delay per group of government effectiveness  

 
 High (NL, UK)  Medium (DE, ES)  Low (EL)  Total 
On time  56.5%  22.7%  22.9%  36.4% 
Moderate delay  38.0%  63.6%  54.2%  51.3% 
Serious delay  5.4%  13.6%  22.9%  12.3% 
Total  100.0%  100.0%  100.0%  100.0% 
N  92  88  48  228 
Somer’s d 0.293 (P: 0.000), Source: Own data 

 
The table shows that the level of government effectiveness does affect transposition 
delay. Somer’s d shows that there is a moderate, positive relationship between the 
two variables. In this case, this means that the member states in the group with 
high scores on the effectiveness/rule of law variable have the best transposition 
records, and those in the group with low scores have the worst transposition 
records. This relationship is highly significant.  

 
 
5.4.4 The length of the deadline 

 
Table 10a. Median delay per category length of deadline 

 
  Median delay in days  Number of cases 
Short  114  125 
Long  102  103 
Total  114  228 
Source: Own data 

 
This table shows that there is not much difference between the median delay for 
cases with a short or a long deadline.  

 
 

Table 10b. Category of delay per category length of deadline 
 

 Short deadline  Long deadline  Total 
On time  32.0%  41.7%  36.4% 
Moderate delay  56.0%  45.6%  51.3% 
Serious delay  12.0%  12.6%  12.3% 
Total  100%  100%  100% 
N  125  103  228 
Somer’s d ‐0.082 (P: 0.242), Source: Own data 
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Table 10b confirms the picture that there is little difference between delay for 
directives with short and long deadlines. Somer’s d shows that although there is a 
negative relationship as expected, the relationship is very weak and not significant. 
The table also shows that the percentage of moderate delays is higher for cases with 
a short deadline. This makes sense. A too tight deadline could produce moderate 
delays, but is unlikely to produce serious delays. 

 
 
5.5 Conclusions 

 
In this chapter, it has been demonstrated that there is indeed a problem with 
delayed transposition of public utilities directives in the five selected member 
states. In almost two thirds of the cases, delay was observed. It was also 
demonstrated that there are substantial differences between the transposition 
records of the member states and that some member states have particularly bad 
records in one of the two policy areas telecommunications and energy. The analysis 
also shows that the problems with delayed transposition are persistent over time. 
Although the records were the worst in the early years, the transposition of the 
most recent directives was more delayed than in the foregoing time period.   

In the explanatory analysis, general indicators were used to operationalise 
variables related to the three categories of delay described in the theoretical chapter 
in order to make a first assessment of their effect on transposition delay. The 
analysis showed that all three indicators have the expected relationship with 
transposition delay. The strongest relationship was that of government 
effectiveness, which was used as an indicator of the category administrative 
variables. The indicators used for institutional and political variables were the type 
of legal instrument used for transposition and the EU decision making procedure 
used for the adoption of the directives respectively. The relationships of these 
variables with transposition delay were weaker, but still significant.   

This initial assessment points to the importance of all three types of variables, 
but especially administrative variables. In the following chapters, the variables will 
be applied in a case study setting. This will make it possible to examine if the 
relationships identified here are indeed causal.   



 
 



 

Chapter 6:  
Case study design 

 
 
 
 

As elaborated upon in the introductory chapter, the case studies in this study aim 
to add to the quantitative study by increasing the conceptual validity, examine if the 
relationships identified in the quantitative analysis are causal or merely spurious, 
and by gaining insights regarding the causal complexity, e.g. interaction effects. 
Thus, the case studies serve as an extra check on the validity of the quantitative 
analysis, and can also be conductive to further refinement of the theoretical 
framework since the case study setting makes it possible to examine how the 
variables combine to produce the outcome. In this chapter, it will be described how 
the cases for the case study chapters were selected. Subsequently, the directives 
included in this selection and the points on which they introduce changes 
compared to previous directives in the area will be described. Finally, the data 
sources used in the case study chapters and the key methodological choices will be 
discussed. 

 
 
6.1 Case selection 

 
The selection of cases for further analysis in a case study setting is here based on 
three criteria. Because of the aim to examine if the relationships found in the 
quantitative analysis are indeed causal, the most appropriate cases to select for the 
case studies are ‘typical’ cases, i.e. cases where the expected outcome was found in 
the quantitative analysis, rather than deviant cases. This is therefore the first 
selection criterion. The second criterion is that the transposition cases should relate 
to the same directives across the member states. This choice has been made for 
this research as it makes it possible to study how the same input (the directive) is 
handled in different national contexts. Third, this study focuses on transposition in 
five selected member states, which have been selected on account on being 
representative of different types of institutional set-ups and of different political 
and administrative cultures. For the case studies, it was necessary to limit the 
number of member states further to three member states. However, care has been 
taken that these three member states are still representative regarding these two 
aspects.  

Regarding the first selection criterion, it should be noted that it is not feasible 
to only select perfectly typical cases for two reasons. First, three different indicators 
representing the three categories institutional, political, and administrative 
variables were included in the quantitative analysis. It is difficult to find cases 
where all three variables perfectly combine to predict the outcome, especially since 
one variable is measured on the member state level and one on the directive level. 
Second, the selection criteria regarding the transposition of the same directives 
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across the member states and the member states being representative of 
institutional and cultural characteristics further limit the freedom of selecting the 
cases. However, as will become clear below, the cases selected very closely resemble 
‘typical’ cases. 

The directives that have been selected for the case studies are recent initiatives 
for liberalising and regulating the telecommunications and energy sectors, namely 
a telecommunications package from 2002, and a package consisting of two 
electricity and gas directives from 2003. The telecommunications package consists 
of the directives 2002/77 (competition), 2002/19 (access and interconnection), 
2002/20 (licensing and authorization), 2002/21 (framework), 2002/22 (universal 
service), 2002/58 (privacy and electronic communications). The energy package 
consists of the directives 2003/54 (common rules for the internal market in 
electricity) and 2003/55 (common rules for the internal market in natural gas). The 
fact that the initiatives are relatively recently adopted has the advantage that the 
actors that were involved in the transposition process are most likely possible to 
find, and will also have the transposition process fresh in mind. This is of 
importance for this research, as it to an important extent relies on interviews with 
the relevant actors. The selected initiatives also have the advantage that they deal 
with the core issues in these sectors, namely liberalisation and regulation, and 
studying these cases therefore makes it possible to capture what is particular to the 
sector of public utilities.  

While a case was defined in the quantitative study as the transposition of one 
directive in one member state, a different choice has been made for the case 
studies. This choice involves that these directives are seen as ‘packages’, one 
telecommunications package and one energy package. This means that one case 
consists of the transposition of one package of directives in one member state. 
There are two reasons for this choice. First, these directives were adopted at the 
same or largely the same point in time, and also in principle had to be transposed 
by the same deadline. The second reason is that the member states also treated the 
transposition of these directives as a package. In most cases, the member states 
transposed one package, e.g. the telecommunications package, by one single law, 
and then possibly worked out some of the specific provisions of the directives in 
secondary legislation.       

The cases that represent the transposition of the selected packages in the 
selected member states are selected on account of being largely ‘typical’ cases. A 
selection of cases based on this criterion had as a result that the three member 
states that are included in the sample are the Netherlands, Germany, and Greece. 
This fits well with the selection criteria relating to member state characteristics. 
These member states represent different institutional set-ups, as the Netherlands 
and Greece are unitary states and Germany a federal state. They also represent 
different political and administrative cultures, as the Netherlands and Germany are 
northern states and Greece a southern state.  

The quantitative indicator for political variables is based on the EU decision 
making procedure. Therefore, the fact that the selected telecommunications 
package includes both Commission and Council directives makes determining 
what the expected outcome is a bit complicated. For Commission directives in the 
area of telecommunications, serious delay was expected, and for Council directives 
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moderate delay. However, the majority of the directives in the telecommunications 
package are Council directives, and the Commission directive included in this 
package is a special case. As it largely served to consolidate existing European 
legislation in the field of telecommunications liberalisation, it can be assumed that 
this directive was less controversial than early Commission directives in the field. 
Therefore, moderate delay is the expected outcome for the telecommunications 
package. This is also the case for the energy package, which consists of Council 
directives. The quantitative indicator for administrative variables is a measure for 
government effectiveness, on which the Netherlands scores high, Germany 
medium, and Greece low. This means that the expected outcome for this variable is 
on time for the Netherlands, moderate delay for Germany, and serious delay for 
Greece.  The table below summarises the extent to which the outcomes in the 
selected cases are in line with the predicted outcomes for the political and 
administrative indicators in the quantitative analysis. 

 
 

Table 1. Correspondence actual and predicted outcomes in selected cases 
 

Case  Political  Administrative 
The Netherlands telecommunications  As predicted  Minor deviation 
The Netherlands energy 
 

Minor deviation  As predicted 

Germany telecommunications  As predicted  As predicted 
Germany energy 
 

As predicted  As predicted 

Greece telecommunications  Minor deviation  As predicted 
Greece energy  As predicted  Minor deviation 

 
The telecommunications package was transposed in the Netherlands with a delay 
of about nine months, and this therefore falls into the category moderate delay. 
This means that the outcome is as predicted regarding the political indicator.  Since 
the Netherlands scores high on government effectiveness, the predicted outcome 
on the administrative indicator is on time. Since this package was transposed with 
moderate delay in the Netherlands, this means that there was a minor deviation 
regarding this indicator.  The energy package was transposed on time in the 
Netherlands. This outcome is as expected regarding the level of government 
effectiveness. Regarding the political indicator, the expected outcome is moderate 
delay as the directives were adopted by the Council, and this means that there was a 
minor deviation regarding this indicator. The two cases for the Netherlands serve 
to complement each other since the deviations from the expected outcome concern 
different variables in the two cases.  

The outcomes of the transposition of the two packages of directives fit well 
with both indicators for Germany. For both cases, the delay was about one year and 
this means that they fall into the category moderate delay. This fits well with the 
fact that the packages of directives were (mainly) adopted by the Council and with 
the medium score of Germany on government effectiveness. 
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The telecommunications package was transposed with a delay of about two and a 
half years in Greece and this is categorised as serious delay. This delay is somewhat 
longer than expected in view of the political indicator. In view of the score for 
Greece on the administrative indicator government effectiveness, the outcome is as 
expected. The energy package was transposed in Greece with a moderate delay of 
about one and a half years.12 Regarding the political indicator, the outcome is as 
expected. In view of the score of Greece on government effectiveness, the delay was 
somewhat shorter than expected in these two cases. As was the case for the Dutch 
cases, the selected Greek cases complement each other in the sense that the 
deviations concern different variables.  

Regarding the institutional variables, the indicator used in the quantitative 
analysis is the type of legal instrument used for transposition. The expected 
outcome of this indicator in the analysis is less precise than for the other two, as it 
only has two categories, namely formal law or secondary instrument. In all cases 
selected for the case studies, formal law was used for transposition, and this means 
that there is no variance on this indicator for the selected cases. This could make it 
difficult to say much about the effect of this variable in the case studied. On the 
other hand, the selected member states differ with regard to their institutional 
characteristics, and this means that there is possibly still some variance regarding 
this variable if operationalised in a different manner. In sum however, this still 
means that the selected cases are less ‘typical’ regarding institutional variables than 
regarding other variables.  

 
 
6.2 Description of the selected directives 

 
6.2.1 The telecommunications package 

 
In 1999, when the existing EU regulatory framework for the telecommunications 
sector had only been in place for about a decade, the Commission launched a 
major review of the EC telecommunications regulation. The main conclusion of 
this review was that a far reaching reform of the framework was necessary in view 
of a number of problems with the implementation of the framework and 
developments regarding technologies and the telecommunications market 
(European Commission 1999). In 2002, this review resulted in the adoption of the 
new regulatory framework for the electronic communications sector, which 
replaced a large part of the existing European legislation in the field. In the new 
regulatory framework, the basic objectives, such as encouraging competition, 
improving the function of the internal market and safeguarding basic user rights, 
remain the same as in the previous regulatory framework. In addition, the 
principles underpinning the regulatory framework include flexibility, a minimal 
amount of regulation and technology neutrality (DG Information Society 2004). 

                                                 
12 For the gas directive, since Greece was granted a derogation for the transposition of the main 
provisions of the directive on account of being an emerging market in this area. However, the 
other provisions still had to be transposed in accordance with the general deadline. 
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The new package on electronic communications consists of six directives, one 
regulation and a number of decisions and non-binding instruments. In the 
Framework Directive (2002/21/EC) the principles, objectives and procedures of the 
EC regulatory policy are set out (EC 2002c). The Access and Interconnection 
Directive (2002/19/EC) sets out principles and procedures that impose pro-
competitive obligations on operators with significant market power regarding 
access to and interconnection of networks. This directive builds on the previous 
interconnection directive, but has a widened scope to include all communications 
networks (EC 2002a). The Authorisation Directive (2002/20/EC) introduces a 
system of general authorisations that replaces individual licences, with the 
exception of the radio spectrum and numbering systems (EC 2002b). The 
Universal Service Directive (2002/22/EC) requires a minimum level of availability 
and affordability for certain basic telecommunications services regardless of the 
geographical location of the customer (EC 2002d). The Privacy and Electronic 
Communications Directive (2002/58/EC) aims to protect privacy and personal 
data, and mainly serves to update the previous directive for protection of privacy 
and the processing of personal data in the telecommunications sector to account 
for technological developments (EC 2002e). Finally, the package includes the 
Competition Directive (2002/77/EC), which consolidates the liberalising directives 
that have been issued over the years (EC 2002f).  

The first four directives were adopted by the Council on 7 March 2002, the 
directive on privacy and electronic communications was adopted by the Council on 
12 July 2002, and the Competition Directive was adopted by the Commission on 16 
September 2002. These directives had to be transposed into the national legislation 
in the member states by 24 July 2003. An exception was made for the directive on 
privacy and electronic communications that had to be transposed by 31 October 
2003. This means that the length of the deadline was a little more than sixteen 
months for the first four directives, a little more than fifteen months for the 
directive on privacy and electronic communications, and a little more than ten 
months for the Competition Directive.  

 
Key characteristics of the framework 
The new regulatory framework for the telecommunications sector aimed to deal 
with five major problems and developments in the European telecommunications 
sector. First, the complexity of the existing framework. Second, the convergence of 
services, networks and technologies. Third, inconsistent application of the 
framework in the member states. Fourth, differences in national licensing regimes. 
Finally, increasingly effective competition in the sector. Below, it will be described 
how the new regulatory framework aims to deal with these issues and which 
modifications to the previous EU regulatory framework this led to. Subsequently, 
remaining important issues that are regulated by the directives will be described.  

The first issue mentioned above is that the old framework was a complex body 
of law. This led to the conclusion that simplification and clarification of the 
framework was desirable. One way by which the new framework simplifies the old 
one is that the number of directives has been drastically reduced. As mentioned 
above these directives are also accompanied by non-binding measures such as 
recommendations and guidelines. The thought behind this is that these non-
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binding measures introduce a certain flexibility and makes it possible to quickly 
adapt to changes in market and the technology (European Commission 1999). In 
addition, the old framework aimed to create a competitive market and protect new 
entrants by means of rules. At the point of time of the review, it was concluded that 
as part of the effort to cut red tape, it was possible to remove some of these rules. In 
fact, one of the key principles that underpin the new framework is the removal of 
obligations in the old framework that are no longer necessary. To some extent, 
however, regulation of the sector is still necessary, for example because incumbent 
operators still have a high percentage of the market shares (European Commission 
1999; Buigues 2004: 10-4). 

The second issue is the convergence of services, networks and technologies, 
which means that the same services can be transmitted over different networks. 
Operators are often active in several segments of the market and offer services on 
alternative infrastructures (Buigues 2004: 15). In view of this development the 
Commission stated that the existing system in which different rules were applied to 
essentially the same service offered on different communications infrastructure 
(‘asymmetric regulation’) was out of date, and could distort competition. Therefore, 
such a system was to be avoided in the new framework. The goal was to safeguard 
competition in view of this development. One means by which this is attempted in 
the new framework is that the same rules are applied to services regardless of the 
network over which they are transmitted. Also regarding interconnection, the main 
idea in the new framework is that interconnection should be governed by the same 
principles regardless of the infrastructure used (European Commission 1999). In 
other words, the framework aims to be technology neutral. This approach is 
apparent in all of the specific directives (DG Information Society 2006). It can be 
noted here that this technology neutral approach is more in line with competition 
law than the approach of the old framework. In competition law the relevant 
markets to be regulated are defined by reference to demand and supply 
substitutability (Buigues 2004: 15). In addition, compared to the previous 
framework, the definition of networks to be included is broadened in the new 
framework, and include telecommunications networks (fixed or mobile), satellite 
networks, cable television networks, terrestrial broadcasting networks and facilities 
that control access to services (European Commission 2000). What is new here is 
that broadcasting networks are included (Haigh 2006). However, broadcasting 
content, such as radio and television programmes, is not covered by the package 
(DG Information Society 2002). 

A third issue that was identified by the Commission was the problem of 
inconsistent application of some provisions of the old regulatory framework. This 
divergence was not conductive for the development of a competitive 
telecommunications market across the EU. It formed an obstacle for the creation of 
a level playing field for European telecommunications, and made it difficult for 
large companies to develop a coherent pan-European Business strategy (European 
Commission 1999). One example of a problem in this area is that some member 
states artificially kept local voice telephony tariffs at low levels. Another problem 
was the persistently high prices of leased lines (Buigues 2004: 11-2). An important 
aim for the new regulatory framework was to reduce these inconsistencies. Since 
some of the inconsistencies are due to differing levels of market development, 
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harmonisation is often not feasible, e.g. for access and interconnection. Therefore, 
common principles for regulation are introduced, and cooperation between the 
Commission and the NRAs is enhanced. However, the Commission did not see the 
time ripe to propose the establishment of a European Regulatory Authority 
(European Commission 1999). Instead, a European Regulators Group for 
Electronic Communications Networks and Services was created, which consists of 
heads of the national NRAs. It assists and advises the Commission and contributes 
to the consistent application of the regulatory framework in the member states (DG 
Information Society 2006).  

Under the new framework, the NRAs have increased authority, and are to 
make decisions regarding three key issues, namely the definition of markets to be 
regulated, identification of operators with Significant Market Power (SMP) on 
which ex ante obligations may be imposed, and the formulation of remedies. 
However, this is balanced by a more important role for the Commission regarding 
these issues.13 Regarding the first issue, the Framework Directive (Article 14) 
requires the Commission to adopt a Recommendation on Relevant Product and 
Service Markets, which should be based on competition law principles. The 
Commission has the power to veto NRA decisions regarding the definition of 
relevant markets if the decision is not in line with this recommendation. This is an 
important document that aims to guide the NRAs in their regulatory obligations. 
According to the recommendation, the decisions by the NRAs to subject markets to 
ex ante regulation should be based on an evaluation of  the effectiveness and 
competition in the market, taking both static criteria (e.g. structural barriers to 
market entry by newcomers) and dynamic criteria (the possibility of overcoming 
barriers within a reasonable time) into account. The definition of markets is 
different from the old framework. Under the old framework, the NRA could only 
intervene in markets that were defined in the directives, and these definitions were 
not set up according to criteria from competition law. Regarding the second issue, 
the Commission can also veto NRA decisions regarding the identification of actors 
with SMP where interpretations of the concept of dominance diverge. The purpose 
of these two possibilities for a Commission veto is to force the NRAs to provide 
arguments for the regulation of markets that are not listed in the recommendation 
and to avoid that an operator is defined as dominant by an NRA when it is not 
dominant under competition law (Buigues 2004: 16-23; Goodman 2006: 227-31). 
However, the Commission has no veto power regarding decisions by the NRAs on 
remedies (Goodman 2006: 231) When an operator is defined as having SMP, the 
NRA has to decide on appropriate remedies (also called obligations). A list of 
possible remedies is provided in the Access and Interconnection Directive. The 
ascending hierarchy of the remedies is transparency, non-discrimination, 
accounting separation, access, and price control and cost accounting obligations. If 
an NRA wants to make use of other remedies than in the list it has to submit a 
request to the Commission. Compared to the previous regulatory framework, the 
new framework introduces more flexibility for the NRAs in deciding on remedies 
(EC 2002a; Buigues 2004: 21-3).  

                                                 
13 The procedure described here is called Article 7 procedure (is contained in Article 7 of the 
Framework Directive) 
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A fourth issue concerns licensing regimes. The old framework allowed member 
states to hold on to systems of individual licenses, which brought with it 
administrative barriers to market entry and large variations in national licence 
regimes in the EU.14 Like the issue above regarding inconsistent application, this is 
an obstacle to effective competition in the telecommunications market throughout 
Europe. In order to remedy this situation, the use of individual licences has been 
replaced with a system in which the member states are obliged to use a system of 
general authorisations. The system of general authorisations is set out in the 
Authorisation Directive, and involves that the regulators no longer issue individual 
licences, but that any organisation is allowed to establish networks or provide 
services as long as it complies with general conditions that are applicable to all 
operators. A general authorisation should include at least four basic rights, namely 
the right to provide electronic communications networks and services, the right to 
apply for rights to install facilities, the right to negotiate interconnection, and the 
right to be considered for designation as universal service provider (DG 
Information Society 2006). The system of general authorisations facilitates market 
entry, since there is no need for service providers to await a decision from the 
regulatory authority. The regulators are however entitled to receive a notification of 
market entry. This is also one area where the regulatory framework has been 
simplified (cutting red tape), since checking compliance with licence conditions 
comprises a time consuming task for regulators (Goodman 2006: 237).  

The final issue concerns that competition in the telecommunications sector 
has become more effective and the expectation is that this development will 
continue. There was also a problem in this context with distortions created by 
subjecting companies to two sets of rules: ex ante regulation and ex post 
competition law (Buigues 2004: 15-6). One of the key features of the new 
regulatory framework is that in order to adapt to this development, sector-specific 
regulation should be kept to a minimum and general competition law should 
gradually replace sector-specific regulation. This has already to some extent come 
to the fore in the description of the other issues above. A key principle here is to 
avoid over-regulation by only applying ex ante regulation where competition law 
does not suffice (European Commission 1999). At the point in time when 
competition works well enough, competition rules should completely replace 
sector-specific regulation. In general, also in the current situation regulation 
should be the exception, and the application of competition rules should be the 
standard. This principle aims for flexibility, and limits regulation to areas where it 
is necessary (for the time being) and requires intervention to be justified on a case-
by-case basis (Monti 2004: 4). 

However, there are several reasons why ex ante regulation can still be 
necessary in sectors with a network character. This is for example the case for the 
local loop where former monopoly operators have retained their dominant position 
which they acquired during the time period when national monopolies were the 
norm. Important here is that access to facilities that are crucial for increased 
competition cannot always be guaranteed by competition law (Monti 2004: 4). 

                                                 
14 However, some member states (the Netherlands, Denmark, Sweden and Finland) did already 
license voice telephony services under general authorisations. 
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Therefore, the objective of the new regulatory framework is to form an approach 
that is consistent with competition law but that is in fact in ex ante form (Buigues 
2004: 16). The definition of SMP in the new package is also more in line with 
general competition law (EC 2002c). 

There are two important issues that are regulated in the package of directives 
that have not been covered so far, namely universal service and the protection of 
privacy.  The rights embodied in the Universal Service Directive (2002/22/EC) 
include a fixed connection to the public telephone network, access to public pay 
telephones, availability of at least one telephone directory and directory enquiry 
services (in printed or electronic form), and emergency calls to a 112 number 
without charge. It also includes special rights for disabled users and users with 
special needs. In the new regulatory framework, universal service was updated to 
include a minimum speed connection to the internet. Although the telecommuni-
cations sector is also to be covered by general consumer rights, the Universal 
Service Directive also include some specific provisions in this respect. For example, 
the consumers have a right to updated information on prices and tariffs and the 
terms and conditions. The directive explicitly gives the national NRAs the task to 
encourage the provision of such information (DG Information Society 2006) 

The protection of privacy is regulated in the Privacy and Electronic 
Communications Directive (2002/58/EC), which builds on the previous directive 
for protection of privacy and the processing of personal data in the 
telecommunications sector, and updates it in order to account for technological 
developments and to guarantee the same level of protection regardless of the type 
of technology used (DG Information Society 2006). The terminology in the 
previous directive was suitable to fixed telephony services, but less for the new 
services that have emerged, and this caused uneven application of the directive in 
the member states (European Commission 1999). The directive addresses seven 
main issues. First, regarding spam, the directive states that the sending of 
commercial messages via electronic networks requires the prior consent of the 
addressee (the opt-in system). There is one exception to this rule, namely cases 
where the company has received the contact details in the context of a sale. 
However, the customer has a right to refuse such messages at any time (the opt-out 
system). Regarding legal persons and regarding telemarketing calls, the member 
states can choose between the opt-in and the opt-out system. Second, the directive 
requires confidentiality for any type of private communication over public 
electronic networks. Third, in order to prevent that third parties gain access to 
information stored on terminal equipment, the directive requires that the user 
should be informed regarding spyware and cookies and have the right to refuse 
such activities. Fourth, in order to prevent that personal data gets into the hands of 
third parties when travelling over networks, the directive also requires providers to 
guarantee security of networks and services. If security cannot, for some reason, be 
guaranteed, the customer should be informed of this. Fifth, the directives also 
contains some provisions regarding the confidentiality of traffic (data trails) and 
location data. Sixth, regarding public directories, the customers have a choice 
regarding whether or not to be included. Seventh, regarding calling line 
identification (possibility to see the number from which the call is made), the 
customers have a right, according to the directive, to withhold their number. There 
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are some exceptions to this, for example for emergency calls, where the service 
providers should make sure that the calling line identification and location data is 
transferred to the emergency service (DG Information Society 2006).  

A note regarding the new Competition Directive also needs to be made. 
Although this directive allegedly does not directly impose any new obligations on 
the member states, there has been some adjustment of definitions and some 
clarifications in order to take technological developments, the new harmonisation 
directives and the experience with implementation of the previous liberalising 
directives. It has also been argued that by referring to electronic communications 
instead of telecommunications, the directive does impose new obligations on the 
member states (Braun and Capito 2002: 63).  

 
 
6.2.2 The energy package 

 
The first serious steps towards liberalising the EU energy sector were taken by the 
adoption of a directive in 1996 regarding the liberalisation of the electricity sector 
and in 1998 regarding the liberalisation of the natural gas sector. In 2000, the 
support for the liberalisation of these sectors from the EP and the member states 
had increased. At the same time, the Commission expressed concern that the 
differences in the degree of market opening and tariff structures across the EU 
hindered the development of an EU wide market. Therefore, the Commission put 
forward proposals for two new directives aiming at further liberalisation of these 
sectors 2001, and the new directives were adopted on 26 June 2003. These were 
directive 2003/54 concerning common rules for the internal market in electricity 
and directive 2003/55 concerning common rules for the internal market in natural 
gas. These directives replaced the previous directives for the internal markets in 
electricity (96/92) and gas (98/30). The aims of these directives are to introduce 
full liberalisation of the European energy markets and to enhance the regulation 
and coordination of national regulation (EC 2003a; EC 2003b). They constitute a 
substantial improvement of the conditions of the effective functioning of the 
internal energy market.  

The time available for the member states to implement these directives was 
relatively short. They had to be transposed by 1 July 2004, which meant that the 
time available for transposition was about one year. This is only half of the time 
that was provided for the transposition of the previous directives (96/92 and 
98/30).  

 
Key characteristics of the directives 
In the new directives, new goals for the market opening in the electricity and gas 
sectors are set out. Non-household consumers should have the freedom to choose 
their supplier by 1 July 2004. The same right should be extended to all consumers 
by 1 July 2007 (EC 2003a; EC 2003b). The fact that rights are given to consumers 
to choose their supplier should even out the differences in market opening that 
exist among the member states (Albers 2005: 58). Regarding the regulatory regime 
two main differences of these directives compared to the first liberalising directives 
are their emphasis on regulated TPA and a new regime on unbundling. In 
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addition, the new directives include new provisions, for example regarding public 
service obligations and the position of the NRAs. The changes to the regulatory 
regime will be elaborated upon below. 

First, access to networks is to be largely based on regulated TPA. This is 
different from the regime in the previous directives. In the previous electricity 
directive, the member states could chose among three different ways of regulating 
access to the transmission and distribution networks, namely regulated TPA, 
negotiated TPA, or the ‘single buyer system’. The previous gas directive left the 
member states with the choice between regulated or negotiated TPA. Although 
both new directives are largely based on regulated TPA, there are some differences 
between the directives regarding this aspect. In the gas directive, there are a 
number of exceptions to this rule, notably for storage facilities and major new 
investments in infrastructure. Exceptions for investments in electricity infra-
structure are included in a new regulation in this field.  

There is an emphasis on legal unbundling in the directives. Notably, the 
transmission or distribution system operator has to be independent regarding legal 
form, organisation and decision-making from activities that are not related to 
transmission or distribution. However, these provisions do not imply that 
ownership has to be separate. The member states may exempt the distribution 
systems operators from legal unbundling. While there is no time limit in this 
respect for small operators, large operators can only be exempted from legal 
unbundling until 1 July 2007. The minimum separation requirement for all 
networks operators is accounting unbundling (Cameron 2005: 11-8). These 
requirements are stricter than in the previous directives. In the previous electricity 
directive, it is required that separate accounts should be kept for generation 
transmission and distribution, but that the transmission systems operator should 
also be independent at least in management terms from activities not related to the 
transmission system. In the previous gas directive, only separate accounts were 
required.  

The new directives also serve to improve the public service obligations. In the 
field of electricity this means for example the introduction of the concept of 
universal service, which is borrowed from telecommunications sector. It involves 
the right for consumers ‘…to be supplied with electricity of a specified quality 
within their territory at reasonable, easily and clearly comparable and transparent 
prices’ (EC 2003a: art 3(3)). The universal service right does not apply to gas. Gas 
consumers do have a right to be connected to the gas system and to be supplied 
with gas at ‘reasonable price’. However, the gas directive does not specify or define 
this concept (Cameron 2005: 25).  

Something that is new in these directives compared to the previous directives 
is that they require the member states to establish a NRA. The position of the 
NRAs is also strengthened by the new directives. A minimum set of competences 
is specified, which give the NRAs an important supervisory role regarding network 
access and the setting or approval of network tariffs, or at least the methodologies 
for calculating tariffs. In connection to this a European Regulators’ Group for 
Electricity and Gas (ERGEG) was established in November 2003. The idea behind 
the creation of this group is that increased cooperation among the NRAs and the 
Commission should facilitate the development of the internal market and a level 
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playing field. However, no single European regulatory body has been established. 
Instead there is an emphasis on cooperation and coordination, another expression 
of which are the Florence and Madrid regulatory fora. Alongside this, the national 
competition authorities will remain important (Cameron 2005: 11-34). 

 
 
6.3 Data sources 

 
In the case studies, three types of information sources were used, namely interview 
material, official documents, and secondary literature. First, interviews were held 
with the most important actors involved in each of the cases of transposition. These 
actors were mainly civil servants at ministries, representatives of regulators and 
market parties, and parliamentarians. In selecting the interviewees, care was taken 
to include actors holding a variety of views, in order to avoid the potential pitfall of 
relying on opinions related to particular interests. Concretely, the views of the 
ministries and the regulators often differed to some extent, and the same was the 
case for well established market parties and newcomers in the market. In addition 
to the actors directly involved in transposition, experts in the relevant area were 
interviewed. For background information about the directives, an interview was 
also held with civil servants at the Commission. For Greece, representatives of the 
Permanent Representation in Brussels and civil servants at ministries responsible 
for the transposition of directives in general were also interviewed, since there was 
relatively little background information available in the literature regarding 
transposition in Greece, and in order to assess the extent to which it would be 
possible to gather sufficient information in this member state. In total, more than 
40 interviews were held.  

The interviews were semi-structured in character. Basically, a list of topics 
required to answer the research question was used. This list included topics related 
to the background situation and manner of transposition, and to the variables 
included in the theoretical framework. However, the conversations were held 
flexible in order to obtain information regarding alternative explanations and other 
relevant information. In order to maximise the transparency, the interviewees are 
referred to by name as much as possible.  

The most important official documents used were parliamentary publications. 
In addition to this, informal drafts of the legislation, reports by for example 
regulators, and some documentation from consultation procedures were used. In 
the case studies, this material was combined with the interview material. First of 
all, these documents were consulted as far as possible in order to map the process 
of transposition, and nail down the dates at which the different steps of the process 
were passed. Regarding the views of the actors in the process and the scores on the 
independent variables the official documents were used in order to cross-check the 
information gathered in the interviews as much as possible. The secondary 
literature was used mainly for background information regarding the member 
states, their procedures for transposing directives, and the specific characteristics of 
the relevant sector in the member states. In some cases, specific information 
regarding the transposition of the directives could also be found in for example 
specialised journals.  
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The information is somewhat different per member state due to practical issues 
such as differences in the availability of information and level of language skills. 
For all three member states, information about the points in time that the steps in 
the process took place was available in official documents, although the 
information was somewhat more limited for Greece. Regarding the scores on the 
independent variables and the accounts of the topics of discussion, the differences 
across the member states are more pronounced. For the Dutch cases, these scores 
and accounts are mainly based on interview material and to some extent official 
documents, and for the German cases mainly on interview material and secondary 
literature. The information on which the Greek cases are based is somewhat 
different from the information for the other two member states due to a number of 
factors. First, it was troublesome to obtain information from the ministries in 
Greece. Many of the people at the ministries that were involved in transposition 
were no longer present. In addition, the Ministry of Transport and Communi-
cations, which was responsible for the transposition of the telecommunications 
package, decided against providing information for this research. Fortunately, this 
could largely be remedied since some of the people who had participated in the 
legal drafting were available for interviews. Second, access to documents, e.g. 
parliamentary regarding proceedings, proved to be quite limited in practice. Third, 
lacking knowledge of the Greek language complicated the collection of information 
further, even though assistance from native speaking assistants could be called 
upon. Taken together, these factors mean that the descriptions of the Greek cases 
to a larger extent rely on the accounts of experts in the field than the Dutch and the 
German cases. Another specific characteristic of the Greek cases is that some of the 
respondents wanted to remain anonymous. This means that some transparency is 
sacrificed since it was judged that this was necessary in order to obtain relevant 
information. 

   
 
6.4 Methodological choices 

 
In the case studies, two key methodological choices were made. The first involves 
not including the adoption of the secondary instruments in the process of 
transposition. This choice has been made in order to avoid entering into a ‘never 
ending story’. There are continually issues in the law that need to be specified in 
secondary legislation, and such instruments might be adopted years later. In order 
to be able to describe a comprehensive process, this simplification is therefore 
made. However, the degree to which secondary instruments were necessary to 
complete transposition and the extent to which these were adopted at the point in 
time that the transposing law was adopted is used in order to estimate the 
completeness of transposition. The same argument applies to minor changes to 
additional formal laws.  

Second, when studying the cases, the process of transposition is divided into 
three phases, namely the start of the process, the preparatory phase, and the 
parliamentary phase. The process of transposition is considered to have been 
initiated when concrete steps were taken towards formulating a legal draft of the 
transposing instrument. The preparatory phase is defined as taking place from the 
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start of the process of transposition until the draft is sent to parliament, and the 
parliamentary phase is defined as taking place from the point in time that the draft 
is sent to parliament until the law enters into force. It is useful to divide the process 
into different phases as this makes it possible to identify where in the process the 
delay is located. The division into these specific phases is logical since the actors 
involved in the different steps in general differ. This is of relevance to the 
application of the theoretical framework, since the variables should be measured 
for specific actors at different decision points and clearances in the process. As it is 
not feasible to measure all variables separately for all different clearances, and since 
the scores are relatively constant over a number of clearances for a specific actor, 
measuring the variables mainly per phase in the process is a useful approximation. 
However, if it is evident that the scores of a particular actor have changed within a 
phase of the process, account is still taken of this in the analysis. In relation to this, 
it should be noted that the decision points and clearances identified in the case 
studies represent the main steps in the process, and that this is not a complete 
overview. There are two reasons for this choice. First, for the purpose of getting an 
overview of the steps that mattered for the process, it is of no added value to 
include all minor steps. Such an effort would only serve to exhaust both the author 
and the reader. Second, an effort to include all minor steps could have as a 
consequence that the number of clearances is dependent on the amount of 
information that is available per case. This would be obstructive for making a 
comparison across the cases.  

 
 
6.5 Summary 

 
In this chapter, it has been described how the cases for the case studies were 
selected, which data sources were used, and why some key methodological choices 
were made. The selected cases are the transposition of a package of telecommuni-
cations directives from 2002 and a package of energy directives from 2003 in the 
Netherlands, Germany, and Greece. In the subsequent chapters, these cases will be 
described and analysed.   
 

 



 

Chapter 7:  
The Netherlands: Transposition in a unitary state  

 
 
 
 

In this chapter, the theoretical framework will be applied in a case study setting to 
the transposition of the two selected packages of directives in the Netherlands. In 
the following two chapters, the transposition of the same packages in the other two 
selected member states will be studied. The aim of this is to add to the quantitative 
findings by assessing if the relationships found are indeed causal. In addition to 
this, the theoretical concepts will be operationalised and measured in a manner 
more closely connected to the original concepts in the theoretical framework, and 
the issue of if and how the variables work together will be addressed. The chapter is 
structured as follows. First, the key characteristics of the Netherlands, the 
organisation of transposition, and the procedure for adopting the relevant legal 
instrument will be presented. Second, in the main part of the chapter the 
transposition of the telecommunications package and thereafter the energy package 
will be described. In the conclusions the two cases are analysed in a comparative 
manner. 

 
 
7.1 Transposition in the Netherlands 

 
7.1.1 Basic characteristics of the Netherlands 

 
The political structure of the Netherlands can be described as a parliamentary 
representative democracy and a decentralised unitary state. The parliament is 
bicameral, and the Second Chamber is generally considered more important. Its 
members are elected every four years with a list of proportional representation. The 
First Chamber has less legislative powers, as it can merely reject laws, not propose 
or amend them. Its members are elected indirectly by the members of the 
provincial assemblies, who are directly elected every four years. Regarding the term 
decentralised unitary system, it should be noted that the intermediary provincial 
level of government is relatively weak (Hoetjes 2003: 320). 

The Netherlands has a multi-party system, and since no single party has been 
able to achieve a majority in parliament, coalition governments have had to be 
formed. Traditionally, the political scene has been dominated by three main 
parties, namely the Christian democrats (CDA), the social democrats (PvdA), and 
the liberals (VVD), although the picture has become more complex over the years. 
Another characteristic of the Netherlands is that it can be described as a 
consociational state. This means that efforts to reach a broad consensus within the 
political community and society regarding important issues are a typical feature of 
Dutch politics and governance. The Netherlands is also commonly described as a 
corporatist state. 
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7.1.2 Organisation of transposition in the Netherlands 
 

Organisation within the government 
Each ministry in the Netherlands has a unit for international and/or EU affairs. 
The coordination of the views of the ministries regarding EU issues take place in 
frequent meetings of three interministerial bodies, namely the Co-ordination 
Committee (CoCo), the Review Committee on new Commission Proposals, and the 
Co-ordination Committee at High Civil-Service Level (CoCoHAN). All ministries 
are represented in these committees and they are chaired by the Ministry of 
Foreign Affairs’ Directorate for Integration in Europe. (Hoetjes 2003: 320-2). The 
end result constitutes the basis for the Dutch input in the negotiations in Brussels 
(Steunenberg and Voermans 2006: 18). 

The ministry that handled the negotiations in Brussels is usually also 
responsible for transposition. However, it is not always the case that transposition 
is handled by the same civil servants that conducted the negotiations. In 1997, a 
committee responsible for coordinating the legal advice regarding the preparation 
and implementation of EU law was established. This committee, The 
Interdepartmental Committee on European Law (ICER), is as a general rule 
chaired jointly on behalf of the Minister of Justice and the Minister for Foreign 
affairs (Steunenberg and Voermans 2006: 19-21).  

 
Organisation within the Parliament 
In 1986 the Dutch Parliament established a Standing Committee for European 
Affairs. In 1994 the role of this committee in increasing awareness on EU matters 
among all members of parliament was strengthened. Around this time, the first 
chamber also established a Standing Committee on EU Affairs. In 1996, the 
second chamber created a ‘question time’ for issues concerning the EU (Hoetjes 
2003: 326-7). In 2003, a common committee for the Second and First Chamber for 
European legislation was established. The original task of this committee was to 
prepare the parliamentary chambers for their new role under the new European 
Constitution. However, this committee has attempted to increase the priority for 
European legislation within the chambers (Steunenberg and Voermans 2006: 23).  

The time of creation, scope of information, meeting frequency, and impact of 
the European Affairs Committees (EACs) in the Netherlands and the other two 
selected member states is summarised in Table 1. As the table shows, the European 
Affairs Committees in the Netherlands and Germany score higher than the Greek 
equivalent, and the German committee has the most impact, followed by the Dutch 
committee. 

The Dutch government evaluates new proposals from the European 
Commission and summarises its findings in the so called BNC-fiches. In general, 
the Dutch national Parliament receives these fiches nine to twelve weeks after the 
appearance of the Commission document in all EU languages. There are two 
versions of these BNC-fiches: one extended version, which includes the negotiation 
instructions for the civil servants, and the limited version that is sent to the 
Parliament and which is public (Tweede Kamer der Staten-Generaal 2005). 
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Table 1. – European Affairs Committees 
 

Member state  Creation EAC  Scope 
information EAC 

Meeting 
frequency EAC 

Impact EAC 

The 
Netherlands 

1986   Comprehensive  High  Policy influencing 

Germany  BT: 1991  
BR: (1957), 1993  

Comprehensive  High  Policy 
influencing/ 
policy making 

Greece  1990   Limited  Low  Weak 
Source: ECPDR, “European Affairs Committees: The Influence of National Parliaments on European 
Policies”, 2002. 

 
In spite of the fact that relatively speaking, the information that the Dutch 
parliament receives is of good quality, it has been argued that the fiches give 
insufficient information about the content of the proposals, the consequences for 
Dutch policy and the position of the Dutch government, and that the Parliament is 
asked for its comments at a too late stage. Therefore, the members of parliament 
seldom use their opportunity to deliver questions or comments (Tweede Kamer der 
Staten-Generaal 2005: 22; Steunenberg and Voermans 2006). Similarly, Hoetjes 
(2003) argues that the Dutch parliament only rarely participates in EU policy 
making, and that if there is attention for EU matters it is in the transposition stage. 
There is also no parliamentary reserve in the Netherlands, but a Dutch minister 
may take a position in the Council of Ministers without a prior discussion in the 
national parliament (Steunenberg and Voermans 2006: 19). 

Since the late 1970s, there have in periods been discussions in the Nether-
lands regarding the transposition record of the Netherlands, the causes of 
problems in this area, and how to improve the situation (Mastenbroek 2007). The 
issue gained momentum in the period leading up to the Dutch presidency in 2004. 
Something that formed part of this increased attention for reducing transposition 
delay was a bill that was submitted to parliament in March 2004 concerning the 
implementation of EC decisions in the fields of energy, post and telecommuni-
cations (Tweede Kamer der Staten-Generaal 2003a; Steunenberg and Voermans 
2006: 15-7). The background was the backlog of the transposition of Internal 
Market directives, especially in these areas, and the upcoming Dutch presidency. In 
addition, the use of formal law for transposition had been pointed out as one of the 
reasons for transposition delays and that fitted well with the experiences of the 
Ministry of Economic Affairs in recent years. The proposed bill contained increased 
possibilities to use delegated legislation to transpose directives in these areas in 
combination with a more efficient involvement of the national parliament during 
the negotiations leading up to EU decisions. However, the bill was withdrawn in 
2007, given the fact that the problems with implementation had since then 
diminished and the proposed solution was no longer considered to be in 
proportion to the problem (Tweede Kamer der Staten-Generaal 2007). 
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7.1.3  Procedure for adopting the type of legal instrument used in the selected cases 
 
The two packages were transposed mainly by formal legislation in the Netherlands. 
The basic procedure, assuming that there is one general debate and one vote in the 
second chamber, that there is one reading in the first chamber, and that the First 
Chamber agrees to the bill, is as follows: 

 
1. Draft prepared by the competent ministry  
2. Consultation process: Consultation with other ministries, consultation with 

market parties etc.  
3. Lead Ministry redrafts the law 
4. Legal check Ministry of Justice  
5. Decision Council of Ministers 
6. Advice Council of State 
7. Report to the Queen  
8. Submission to the Second Chamber 
9. Committee work Second Chamber (hearings, report) 
10. General debate Second Chamber 
11. Vote Second Chamber  
12. Submission to the First Chamber 
13. Committee work First Chamber 
14. Decision First Chamber 
15. Signature Queen 
16. ‘Countersignature’ minister(s) and signature Minister of Justice 
17. Publication in Government Gazette 
18. Law takes effect 
 

The remainder of the chapter is organised as follows. In the subsequent two 
sections, the processes of transposing the two selected packages in the Netherlands 
are described, and in the final sections these cases are analysed and the provisional 
conclusions are presented.  
 
 
7.2  Transposition of the telecommunications package in the 

Netherlands 

 
7.2.1 Introduction 

 
The Netherlands was one of the first EU states to start privatisation of the post and 
telecommunications monopolist. The process began in the mid-1980s, and in the 
Telecommunications Act of 1989 post and telecommunications were separated and 
the PTT was given a private status with the government as only shareholder. In 
1994-5, the state sold a majority of the shares in the telecommunications 
monopolist (by then KPN). Regarding liberalisation, advanced services and 
terminal equipment were liberalised in 1989. After that, the pace of liberalisation 
and privatisation was slow. Between 1989 and 1994 there was a partial opening up 
of the markets of satellite, mobile and datacommunications to competition, in line 
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with EU legislation. In 1996 the fixed infrastructure (i.e. network capacity), was 
liberalised and in 1997 the voice telephony market was opened up to competition 
(Hulsink 1999; Davids 2005). In 1997 an independent regulator of the 
telecommunications market, OPTA, was established. In 1998, a new 
telecommunications act was adopted, which was in line with EU rules 
(Kuitenbrouwer 1999). 

When the new telecommunications package was adopted in 2002, the Dutch 
regulation of the sector was largely in line with the previous regulatory framework. 
However, as the new package introduced a new system of regulation more geared 
towards general competition law, important changes to the Dutch telecommuni-
cations legislation were necessary. This was not the case for the licensing regime. 
The new directives required the member states to replace the system of individual 
licences with a system of general authorisations. However, the Netherlands had 
already introduced such a system. Also regarding Universal Service the new 
directive does not introduce any major changes, and the new Privacy directive also 
largely builds on the previous one, although it updates it in order to account for 
technological developments and to guarantee the same level of protection 
regardless of the type of technology used.   

The general picture is that although some provisions in the directives did not 
require any change to the existing Dutch legislation the task of transposing these 
directives was a substantial one for the Netherlands. This was confirmed by the 
respondents, and they mentioned that the issues included in the directives cover 
most of the terrain, that some issues were new, and that it concerned a substantial 
amendment to the law (Interview KPN; Interview Ministry of Economic Affairs 
telecommunications). If one considers the number of articles that potentially had to 
be transposed by the member states,15 the Netherlands had to transpose 83 percent 
of the articles. This means that for the largest part, the provisions of the directives 
were not already regulated in such a way that transposition was superfluous.  

 
 
7.2.2 Choice of transposition instrument and manner of transposition 

 
In the Netherlands, the telecommunications package from 2002 was for the largest 
part transposed by a formal law with the title ‘Law for the implementation of the 
European regulatory framework for the electronic communications sector 2002’ 
(‘Wet implementatie Europees regelgevingskader voor de elektronische communi-
catiesector 2002’). The transposing law was accompanied by four administrative 
orders (Algemene Maatregelen van Bestuur) and six ministerial decrees 
(ministeriële regelingen).  

Regarding the manner of transposition, the basic principle handled by the 
ministry was to stay as close to the directive text as possible. According to the 
ministry and the expert respondents, the directives were also relatively well 1-on-1 
implemented (Interview IViR; Interview Ministry of Economic Affairs tele-
communications). However, many other actors involved in the process found that 
this was not the case (Interview ACT; Interview OPTA). As will become clear 
                                                 
15 Some of the articles do not have to be transposed due to the nature of the article.  
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below, this led to some discussions. Other choices that were made were to amend 
an existing law instead of opting for a completely new law, and to let the 
transposition partly take place through lower level legislation (Interview Ministry of 
Economic Affairs telecommunications; Interview OPTA). The choice for an 
amendment of the existing law was taken about a year before the adoption of the 
directives. At this point, it was decided to not include elements of national policy in 
the transposition instrument. This was emphasised by amending an existing law 
instead of adopting a new one (Interview Ministry of Economic Affairs tele-
communications). In his reaction to the report of the parliamentary commission in 
the second chamber, the minister states that it is official government policy to leave 
national policy out of the implementation of directives in order to ensure timely 
transposition, and that adopting a completely new law is likely to take more time 
than amending an existing law (Tweede Kamer der Staten-Generaal 2003d). 
Another possible reason for this choice is that the existing Telecommunications 
Act from 1998 that entered into force in December of that year was relatively new, 
and it might therefore have been difficult to relegate it to the waste paper basket so 
soon (Interview OPTA). However, since it was necessary to repeal or change an 
existing law, it would not have been possible to transpose these directives merely 
through lower level legislation.  

In the beginning of the process, the Ministry of Transport, Public Works and 
Water Management was responsible for the transposition of these directives. 
However, in July 2002 the responsibility for telecommunications, and also for the 
transposition of the directives, was moved to the Ministry of Economic Affairs. 

 
 
7.2.3 Transposition outcome and outline of the process 

 
The national measures used for transposition all entered into force on 19 May 
2004. This was about ten months after the main transposition deadline of the 
package, and about seven months after the deadline for directive 2002/58/EC. This 
means that the transposition of the telecommunications package was moderately 
delayed in the Netherlands. The whole process of transposition took two years and 
five and a half months. 

Transposition was in principle formally completed by the adoption of these 
instruments (Interviews all respondents). Three infringement proceedings for 
incorrect implementation were launched by the Commission concerning the 
obligation to negotiate interconnection, non-availability of caller location 
information for 112, and must carry rules. The first two concerned implementation 
in practice rather than transposition. However, the final proceeding did concern 
some flaws in the transposing legislation regarding must carry rules (European 
Commission 2006f). 

The process of transposition began in December 2001, between the Common 
Position and the adoption of the directives (Interview Ministry of Economic Affairs 
telecommunications).16 A number of respondents, including the respondents at the 

                                                 
16 The directives referred to here are directives 2002/19-2002/22. The Common Position for 
directive 2002/58 was in January 2002.  
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ministry, perceived this as too late, and explicitly mentioned this as a reason for the 
delay. One respondent found that a suitable starting point would have been after 
the first reading in the EP. Before that time, too many things can still change, but 
after that, it is possible to know which issues are still under discussion and which 
not (Interview OPTA). However, while it is true that the transposition process in 
this case started somewhat later than in the energy case (see below), the process 
still started relatively early, even before the directives were adopted. In principle, 
starting very early, while the directives might still change does not necessarily 
speed up the process. If there are already legal drafts and changes have to be made 
in order to account for changes of directives, this might be difficult. It is therefore 
difficult to speak of a ‘late start’ in this case.  

As Table 2 shows, the preparatory stage between the start of the transposition 
process, and the handing over of the final draft legislation to the second chamber 
lasted for about one year and four and a half months. Since the process of 
transposition was initiated about three months before the directives were adopted, 
the time between the main date of adoption of the directives and the date when the 
draft legislation was presented to the parliament was about one year and one 
month. The two parliamentary stages together took about one year. Finally, it took 
another month for the law to enter into force. The length of the parliamentary 
process was normal (Interview Second Chamber telecommunications), or even 
speedy if one considers the magnitude of the issue. In a study of Voermans et al. 
(2000) it was concluded that the average duration of the process of adopting laws 
published in the years 1994 to 1998 in the Netherlands was sixteen to seventeen 
months, if long procedures of more than two years were excluded. It should be 
noted that in the work of Voermans et. al, the duration of the procedure is 
measured from the moment of treatment in the Council of Ministers until the 
publication, which is somewhat earlier than the starting point used for the current 
study. However, it can still be concluded that the parliamentary process in this case 
was shorter than average. It is quite unusual that there are two readings in first 
chamber (Interview Ministry of Economic Affairs telecommunications). The 
procedure in the first chamber was also longer than normal. The passage through 
the first chamber took five and a half months, while the average in the years 1994 
to 1998 was one and a half month (Voermans et al. 2000). In general, the process 
went according to normal procedures, and there were no exceptional delays at any 
stage (Interview IViR). However, the interviews suggest that there was more delay 
in the preparatory phase than in the parliamentary phase (Interview Ministry of 
Economic Affairs telecommunications; Interview OPTA).  
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Table 2. Duration steps transposition telecommunications the Netherlands 
 

Step  Telecom NL  Time in months step 
Start transposition process  1 Dec 2001    
Directive adopted  7 Mar 2002  3 
Consultation  23 Apr – 29 Aug 2002    
Official draft  8 Nov 2002  8 
Advice Council of State  28 Mar 2003  5 
Bill to Second Chamber  15 Apr 2003  0.5 
Bill to First Chamber/Decision parliament   4 Nov 2003  6.5 
Decision First Chamber  20 Apr 2004  5.5 
Signed  22 Apr 2004  0 
Publication law  13 May 2004  1 
Entry into force  19 May 2004  0 
Total preparatory phase     16.5 
Total parliamentary phase     13 
Total     29.5 

 
The length of the deadline, from the date of adoption of the directives until the 
required transposition date was about one year and four and a half months. For 
directive 2002/58/EC, the deadline was about one year and three and a half 
months, and for directive 2002/77/EC about ten months. The mean length of the 
deadline in the database with information of transposition of telecommunications 
and energy directives used for a quantitative analysis connected to this study is 
about eleven months. Compared to this mean, the deadlines for these directives are 
in general quite long. However, if one takes account of the complexity and scope of 
the directives, the deadline can still be seen as relatively short. For example, in his 
reply to the report by the parliamentary committee of the first chamber, the 
minister makes a note of the short deadline and mentions that on average, the 
member states have one and a half year to two years to implement a directive 
(Tweede Kamer der Staten-Generaal 2003d). Some of the respondents were also of 
the opinion that the deadline was ambitious or tight in comparison with the time it 
normally takes to go through the formal legal procedures of adopting a law 
(Interview IViR; Interview Ministry of Economic Affairs telecommunications; 
Interview OPTA). However, almost all respondents agreed that it would have been 
possible to transpose the directives within the deadline (Interview ACT; Interview 
KPN; Interview Ministry of Economic Affairs telecommunications; Interview 
OPTA).  

 
 

7.2.4 Clearances, decision points and involved actors 
 

The process of adopting the formal law consisted of eighteen decision points and 
22 clearances. This is illustrated in Figure 1. Eight of the decision points were part 
of the preparatory stage, and ten were part of the parliamentary procedure. 
Regarding the clearances, eleven were part of the preparatory stage and eleven were 
part of the parliamentary stage.  
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It should be noted that the clearances differ in character. The clearances regarding 
the consultation with ‘Overlegplatform Post en Telecommunicatie’ (OPT), which is 
the consultative body for telecommunications and post differ from the other 
clearances in an important respect. While the consultation was established in 
informal rules, it was not necessary that all market parties gave their approval or 
even opinion of the draft legislation. If no consensus can be reached, it is still 
possible to move on to the next step in the procedure. This means that the position 
of the market parties in the process is not as strong as that of the other key actors.  

It can also be noted that the steps in the process differ significantly in length. 
While the second step, which involved preparation of the draft legislation and 
consultation, took about a year, some other steps took merely a few weeks. The 
figure also shows that the key actors involved in the process were the ministry, the 
Dutch regulatory agency for telecommunications OPTA, the market parties (to a 
large part through OPT) and the parliament.  

 
 
7.2.5 Points of discussion in the process and preferences of the actors 

 
The ministry agreed with the main provisions of the directives and none of the 
actors involved in the process of transposition, including the political parties, were 
against the proposed legislation. The preferences of all actors were moderate and 
positive. The level of controversy of the issue was also medium in the preparatory 
phase as well in the parliamentary phase (Interview ACT; Interview IViR; Interview 
KPN; Interview Ministry of Economic Affairs telecommunications; Interview 
OPTA; Interview Second Chamber telecommunications). However, there were still 
discussions regarding a number of points.  

The red thread in the discussions concerned the role and authority of OPTA. 
Roughly speaking, OPTA and the newcomers pleaded for as much authority as 
possible for OPTA and for more strict regulation, while the incumbents (KPN and 
Vodafone) wanted to limit the role of OPTA. The ministry was not keen on giving 
policy making powers to OPTA, and therefore much of the discussion centred on 
the issue of who should make policy and where the border between policy making 
and implementation lies. Something that is also evident from the interviews is that 
the market parties and OPTA seem to agree that the ministry had given its own 
twist to the transposition, and the parties found the directives, or perhaps their own 
interpretation of the directives, more appealing than the draft legislation. 

The background of the discussions was that the interests of the affected parties 
were wide apart. The ministry still attempted in vain to reach a consensus among 
the parties, and followed the normal consultation procedure. While the formal 
consultation did not take longer than normal, the informal consultation before that 
was exceedingly lengthy. The fact that extensive consultation took place even 
though this is a case of implementation of EU law is rooted in the fact that the 
Ministry of Transport, Public Works and Water Management, where the process of 
transposition started, has a tradition of consulting with market parties and does so 
regardless of whether or not there is room for policy making for the Netherlands in 
the transposition process. This is less so at the Ministry of Economic Affairs 
(Interview Ministry of Economic Affairs telecommunications). One reason for this 
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difference could be that the Ministry of Transport, Public Works and Water 
Management is a ministry that has its own sector, and therefore the ties with the 
market parties are likely to be strong. This is not the case for the Ministry of 
Economic Affairs, which is a general ministry.  

The discussions between the ministry and OPTA were also troublesome. 
OPTA had the feeling that the ministry wanted to limit the authority of OPTA and 
that OPTA was given little discretionary space in the legal drafts. OPTA’s position 
in the discussion with the ministry was strengthened by the fact that OPTA has to 
perform an implementation test (‘uitvoeringstoets’) for new legislation in the field. 
This is determined by formal rules. The ministry has to refer to this test in the 
explanatory memorandum that accompanies the bill and motivate why or why not 
they have followed the advice of OPTA. On the basis of this fact, OPTA and the 
ministry had decided to try to keep the report of this test as thin as possible, by 
straightening out the question marks in advance through discussions. As a basis 
for these discussions, OPTA had prepared a table of about 40 pages (referred to as 
‘The Table’) where they reacted to the first concepts of the proposed legislation. 
This table was gone through point by point in the discussions. Some of the points 
could be ticked off easily, but most became points of discussion. As both parties 
were reluctant to agree to compromises on these issues, the discussions took long, 
and still the implementation test, which contained issues where no agreement was 
reached, resulted in a relatively thick report. Something that played a role here is 
that the relation between OPTA and the ministry was tense at that time (Sylvester 
et al. 2001; Interview IViR; Interview Ministry of Economic Affairs telecommuni-
cations; Interview OPTA). When minister Brinkhorst entered the stage, OPTA had 
the feeling that the concerns of OPTA were taken more into account, and the 
minister agreed to make some changes to the bill to accommodate some of OPTAs 
concerns (Interview OPTA). For example, on 8 September 2003 the minister 
proposed a change to the bill that included the introduction of a tightened penalty 
regime that gave OPTA the authority to impose fines equal to a maximum of ten 
percent of the turnover of the business. OPTA also got the authority to demand 
relevant information from market parties outside of disputes within a time period 
established by OPTA (Tweede Kamer der Staten-Generaal 2003f). In the third 
change that the minister made to the bill on 8 October 2003, the bill was adapted 
in order to streamline the procedures for complaints and appeal (Tweede Kamer 
der Staten-Generaal 2003g). Research commissioned by OPTA had shown that 
these procedures were exceedingly lengthy, and this was a concern for OPTA.  

In the parliamentary debate, the key point of the discussions remained the 
position of OPTA. Regarding this point, a key amendment from the liberal party 
VVD was adopted by the parliament. This amendment stated that since the bill 
increased the authority of OPTA, the conditions under which OPTA has to 
motivate its actions by referring to the expected consequences of the intervention 
should become stricter. In the initial amendment, this duty was very heavy, and 
involved presenting and extensive qualitative and quantitative evidence. The duty 
regarding quantitative evidence was softened in the final version of the 
amendment. This amendment still meant that it became more difficult for OPTA 
to act in the markets, and limited the discretionary space of OPTA. Only the liberal 
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party VVD, the Christian democrat party CDA and the right wing party LPF voted 
for this amendment, but that was sufficient to gain a majority.  

In general, telecommunications is not an area where electoral votes can be 
gained, and therefore telecommunications will not quickly become a political issue 
in the parliament (Interview IViR; Interview Second Chamber telecommunica-
tions). This also showed in the fact that one point that received a lot of attention in 
the parliament regarded a ban on SPAM, where the social democratic party PvdA 
managed to get two amendments taken over by the minister. This also received 
attention in the newspapers, with the publication of articles with titles like ‘The 
parliament engages in fight against unwanted e-mail’ (Benjamin 2003).  

During the treatment in the first chamber, there was also discussion. In the 
first round, the questions regarded minor aspects of numerous issues, and in the 
second round, most questions concerned an amendment of the VVD in the second 
chamber regarding the definition of cables. Regarding this point in particular, the 
view of the first chamber differed from the view of the second chamber (Eerste 
Kamer der Staten-Generaal 2004b; Interview Ministry of Economics telecommuni-
cations).  

As mentioned above, the length of the parliamentary procedure was normal, 
and the reason that the bill did not go even speedier thought the parliament was 
that the parliament simply took the time to prepare this complex issue properly. 
For example, in the written communication with the parliament, much time was 
spent on topics of current interest that did not have much to do with the 
transposition. However, such a broad discussion is part of the procedure when it 
regards such an important issue (Interview Ministry of Economic Affairs 
telecommunications). There was also a lot of lobbying going on during the 
parliamentary procedure, and this is something that could lead to more parliament-
tary questions and thereby a more lengthy procedure (Interview OPTA). The 
number of amendments in the parliament was 34 (21 original, eleven amended and 
two further amended), and 11 of these were adopted. The number of parliamentary 
reports was three (one in the second chamber and two in the first chamber). In the 
end, no political party voted against the bill. 

 
 
7.2.6 Political factors  

 
As mentioned above, despite the fact that none of the involved actors were against 
the proposed legislation, there were more discussions than average in the 
preparatory phase. These discussions were explicitly mentioned by some 
respondents as one of the most important reasons for the delay (Interview ACT; 
Interview Ministry of Economic Affairs telecommunications; Interview OPTA). 

There is little indication that a perceived lack of legitimacy formed a problem 
in the process of transposition. Within the ministry, the persons handling 
transposition were partly the same as those involved during the negotiations in 
Brussels. The person from the ministry that was mainly responsible for the 
negotiations in Brussels was part of an international unit and was not involved in 
the transposition. However, some of the people in the group handling 
transposition were involved in the negotiations ‘from the Hague’. This involved for 
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example preparing instructions and sometimes being present at the negotiations in 
Brussels. For the transposition, more people were added to the group (Interview 
Ministry of Economic Affairs telecommunications).  

The ministry did not receive any complaints from market parties that they 
should have involved them more during the negotiations, and the discussions that 
took place concerned the content and not the process of adoption of the directives 
(Interview Ministry of Economic Affairs telecommunications). The market parties 
were involved by the ministry during the negotiations in Brussels, and could give 
their input during 2000-2001 to the Dutch position. In addition to the involvement 
through the ministry, all the members of the association of competitive 
telecommunications operators ACT (De Associatie van Competitieve Telecom-
operators) are also members of international companies and they also lobbied 
directly in Brussels. Also KPN lobbied directly in Brussels (Interview ACT; 
Interview KPN).   

However, during the negotiations in Brussels, there was limited consultation 
with OPTA, which would have liked to have been more involved at the initiative of 
the ministry. The possibilities for OPTA to influence the negotiations through the 
Independent Regulators Group (IRG) were many times larger (Interview OPTA). 

At the time of the negotiations of these directives, there was in general little 
attention from the parliament for proposals for EU legislation (Interview Second 
Chamber telecommunications). However, according to the established practice, the 
parliament received a memorandum from the ministry regarding the position of 
the ministry regarding the directive proposals. There was also a consultation 
(algemene overleg) in the parliament, but there is always only a very limited 
number of members of parliament there. There was also not an extensive 
discussion at this point (Interview Ministry of Economic Affairs telecommunica-
tions). 

In the beginning of the process, the priority for timely transposition was 
formally very high at the ministry, but it was not always acted in accordance with 
this. For example, the lawyers working on the legal drafts were also given many 
other ad hoc tasks (Interview Ministry of Economic Affairs telecommunications). 
Later in the process, when it became obvious that there was need to hurry in order 
to transpose within the deadline, it was also acted in accordance with the very high 
priority. For example, the lawyers working on the legal drafts were for about a half 
to three quarters of a year placed in a separate part of the building with as only task 
to finalise the legal drafts. What also played a role for the increased priority, but at a 
later stage, was that as mentioned above a number of months into the procedure of 
transposition, the responsibility for telecommunications was moved to the Ministry 
of Economic Affairs. At this ministry more attention was paid to transposing 
directives within the deadline, especially at the legal department. From the end of 
May 2003, shortly after the draft legislation had been sent to the parliament, the 
minister of Economic Affairs was Brinkhorst. He was very European-minded and 
added further to the higher priority. According to the respondents, the move to the 
Ministry of Economic Affairs speeded up the process, and made it a few months 
shorter than what would have otherwise been the case (Interview Ministry of 
Economic Affairs telecommunications).  
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In addition to the importance of transposing the directives within the deadline, 
reaching a consensus with the affected parties (OPTA, market players) was also 
seen as very important. This is perhaps a result of the legacy from the Ministry of 
Transport, Public Works and Water Management to consult extensively with 
market parties. According to the respondents, it was perhaps not wise to spend so 
much time on trying to reach a consensus, as the interests of the market parties 
were too far apart, and since the ministry never managed to reach a consensus. 
However, the time spent on consultations meant that there was sufficient time to 
ensure the quality of the draft legislation (Interview Ministry of Economic Affairs 
telecommunications).  

Something that supports the impression given by the ministry that the priority 
of timely transposition was very high at the ministry, at least later on in the process, 
is that the minister urged the second chamber to place the debate regarding the bill 
on the agenda as speedily as possible (Tweede Kamer der Staten-Generaal 2003e). 
Another concrete indication of the high priority is that an urgent advice was 
requested from the Council of State (Tweede Kamer der Staten-Generaal 2003b). 
The other respondents largely confirm the picture that the priority at the ministry 
seemed relatively high. However, although the minister did mention the 
importance of timely transposition to the parliament, he did not really pressure the 
parliament into transposing quickly. Real political pressure is only applied for 
politically sensitive issues, and this was not such a case (Interview Second 
Chamber telecommunications).  

The priority at OPTA for timely transposition was high, and OPTA urgently 
wanted to avoid being the reason for delay (OPTA 2002; OPTA 2003; Interview 
Ministry of Economic Affairs telecommunications; Interview OPTA). However, 
OPTA found it more important that the law was good than that it happened fast 
(Interview OPTA).  

The priority among the smaller market parties seems to have been mixed. In 
general, these parties were for a timely transposition. However, some parties who 
had to request access from the Dutch incumbent KPN to the fixed telephony 
network found themselves protected by the old system, and were uncertain of what 
the new system would bring. Therefore, timely transposition was not important to 
those parties (Interview KPN; Interview Ministry of Economic Affairs tele-
communications). Also, the interviewed ACT group (small telecommunications 
providers with own networks) was initially very keen on speedy transposition and 
in their input in the public hearing in the parliament, the ACT stated that timely 
transposition was especially in the interest of newcomers (ACT 2003). However, as 
the ministry in the draft legislation had given OPTA much less authority than ACT 
had hoped and expected in view of the directives, the enthusiasm became less 
(Interview ACT). KPN found timely transposition important (Interview KPN; 
Interview Ministry of Economic Affairs telecommunications), and approached EZ 
regarding the speeding up of the process (Interview KPN). 

The priority of the parliament to transpose these directives within the deadline 
was not very high. Also in general, the priority of the parliament for timely 
transposition is not very high and the issue is not seen as a concern of the 
parliament. In this case, the draft legislation was sent to the parliament at a rather 
late stage, but the parliament still saw the need to take the time to handle this 
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complex bill in an appropriate manner. It can be argued that for such a complex 
bill, the members of parliament have good reasons to take the time to prepare 
properly. In the parliamentary process, the issues mentioned above regarding the 
content of the bill were seen as more important than timely transposition 
(Interview Second Chamber telecommunications). However, during the parlia-
mentary process, some members of parliament expressed concern that the time 
between the handing over of the draft legislation to the parliament and the deadline 
was too short to allow for timely transposition (Tweede Kamer der Staten-Generaal 
2003c; Eerste Kamer der Staten-Generaal 2004a).  

The high priority in this case fits well with the general ‘transposition culture’ 
in the Netherlands. The Dutch are commonly considered to have respect for 
international law and to find transposition of EU directives important 
(Mastenbroek 2007). In this case, this shows in the fact that although the process 
of transposition was started at a very early stage, even before the directives had 
been adopted, this was considered as too late by many of the respondents 
(Interview ACT; Interview Ministry of Economic Affairs; Interview OPTA). 
Something that also speaks for the presence of such a culture is that the priority in 
this case was not considered to be unusually high (Interview IViR). However, 
timely transposition was not the only goal, but for example reaching a consensus 
with the affected parties was also seen as important (Interview Ministry of 
Economic Affairs).  

 
 
7.2.7 Administrative factors  

 
At the ministry there were four persons from the policy unit involved who spent 
approximately the equivalent of half a year full time on the task. From the legal unit 
there were five persons involved who these spent approximately the equivalent of 
eight months full time on the task. In addition to these persons there was one 
project manager. In total there were nine people who formed the project group. 
This capacity was in principle sufficient according to the respondents (Interview 
Ministry of Economic Affairs telecommunications). 

Regarding expertise, this was in principle sufficient at the policy unit. It was a 
mixture of people with a lot of experience and those with less experience and this 
worked well. However, the directives did contain certain ‘new’ elements that they 
all had to learn. In this context, the ‘Cable Act’ (see below) and the discussions 
around this law had provided useful practice. The other respondents also 
mentioned the high level of knowledge at the policy unit (Interview ACT; Interview 
OPTA). Some of the lawyers at the legal department were not experienced with 
legal drafting. At the policy unit, all members had experience with transposition, 
and at the legal unit three of the members (Interview Ministry of Economic Affairs 
telecommunications). It was also helpful that some people that had been involved 
during the negotiations were also involved in the process of transposition.  

Although the capacity was relatively high, there are signs that the organisation 
of the project group was not optimal in the beginning (Interview OPTA). Also, as 
mentioned above, the speed and priority were not very high initially. The move 
from the Ministry of Transport, Public Works and Water Management to the 
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Ministry of Economic Affairs does not seem to have had a negative effect on the 
organisation. It was the same civil servants who continued working on the 
transposition at the Ministry of Economic Affairs, and the policy unit was just 
placed at a different ministry (Interview OPTA). On the contrary, it seems that the 
move to the Ministry of Economic Affairs where the priority for timely 
transposition in general is higher was positive for the organisation. 

OPTA made sure that there was sufficient capacity to be able to react quickly 
to the concepts from the ministry, and also for conducting the implementation 
tests. OPTA normally has four weeks available for an implementation test, but in 
the case of the implementation test for this particular draft law, they had six weeks, 
since it was so complex. OPTA was also able to perform the implementation test 
within those six weeks (Interview OPTA). 

The parliamentary committee mainly responsible for the bill in the second 
chamber has 25 members, and this is somewhat less than for the German 
equivalent (see next chapter). This means that if the main responsible committee is 
taken as representing the number of members of parliament involved in 
transposition, this number is relatively low in the Netherlands. In addition, the 
Dutch Second Chamber only has 150 members. The corresponding committee in 
the Dutch First Chamber had twelve members at the time of transposition, and this 
is similar to the German equivalent. 

The issue was quite complex, and it was difficult for the members of 
parliament to acquire sufficient knowledge about it. However, the members of 
parliament were aware of the underlying directives and which parts of the draft 
legislation that were based on these directives (Interview ACT; Interview OPTA; 
Interview Second Chamber telecommunications). The capacity of the market 
parties is not so relevant in this context, as they did not have any obligatory tasks 
for transposition. 

 
 
7.2.8 Other factors 

 
There were two pieces of draft legislation that were treated in parallel to the 
implementing law (Interview Ministry of Economic Affairs telecommunications). 
These laws were the Cable Act (‘Toegang internet en omroepnetwerken’ or 
‘Kabelwet’) and a law that served to implement the old privacy directive 
(97/66/EC), which had not been properly transposed into Dutch legislation. 
Regarding the Cable Act, the treatment of this bill was delayed, and the bill serving 
to implement the package on electronic communications almost caught up with it. 
Therefore, it lost much of its meaningfulness. However, when the delayed 
transposition was a fact, this bill entered partially into force on 1 February 2004 
(Articles Iva and IVc). Thereby, OPTA was granted the authority to gather the 
information necessary for the market analyses as set out in the new regulatory 
package (Interview Ministry of Economic Affairs telecommunications). The bill 
implementing the earlier privacy directive was withdrawn in January 2004.  

While the parallel treatments of these two bills with the implementing bill 
came at the cost of some capacity loss at the ministry, the discussions around the 
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‘Cable Act’ also served as a useful practice for the ministry. It formed a kind of test 
bill (Interview Ministry of Economic Affairs telecommunications).   

 
 
7.3 Transposition of the energy package in the Netherlands 

 
7.3.1 Introduction 

 
The Netherlands was not one of the first member states to liberalise its energy 
markets. However, 1995 was a turning point for Dutch energy policy, and the 
Dutch government started to actively pursue liberalisation of energy markets 
(Mastenbroek 2007: 112). By 2000 the Netherlands had liberalised its electricity 
market slightly more than the minimum requirements of the EU directives 
(minimum requirement 30 percent) and more than twice as much as the required 
20 percent for the gas market (International Energy Agency 2002a). 

The first liberalising directives 96/92 for electricity and 98/30 for gas were 
transposed in the Netherlands by the Electricity Act of 1998 and the Gas Act of 
2000 respectively. The Electricity Act established an independent regulator, DTe, 
which is part of the Dutch competition authority, and introduced regulated TPA for 
the electricity sector. It also introduced legal unbundling for the transmission 
network and regional networks by designation of network managers (Bouchez 
1999). In 2002 all shares in the TSO TenneT were transferred to the state (Aarts 
2005).  

In the gas sector, there was no comprehensive legal framework before the Gas 
Act of 2000. Instead, the so called ‘gas building’ (‘gasgebouw’), which was a 
complex structure consisting of public law regulations and private law agreements, 
was of key importance for sector. The Gas Act imposed the obligation on the partly 
state owned Gasunie, which was active in transporting, selling and supplying gas, 
to provide non-discriminatory access to the network. The regulatory format was a 
hybrid model of negotiated access based on guidelines for tariffs and conditions 
adopted by DTe (Aarts 2005). It also provided for unbundling of the accounts of 
Gasunie, and for managerial unbundling of the regional distribution companies 
(Hancher and Lavrijssen 2000). However, since it anticipated legal unbundling, 
Gasunie reorganised into one supply business (Gasunie Trade & Supply) and one 
network business (Gastransport Services, GtS) (Aarts 2005). The Gas Act of 2000 
also provided for a role for DTe in the Gas sector (Hancher and Lavrijssen 2000).   

When the second liberalising directives were adopted, the Netherlands was a 
leader in the field, many of the requirements of the directives were already 
incorporated into Dutch legislation, and Dutch energy policy was already going in 
the same direction as the directives. Dutch legislation and the actual situation in 
the electricity sector were largely in line with the most important requirements of 
the directives regarding third party access and unbundling (European Commission 
2004c). For gas it was necessary to change the access regime from a hybrid form to 
regulated TPA (except for gas storage), and unbundling of the gas transmission 
system operator needed to be changed from management to legal unbundling 
(Aarts 2005: 265-6, 275). Also, the speed of market opening selected by the 
Netherlands was more ambitious than the directives required.   
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The overall picture is that the task of transposition was not very large for the 
Netherlands, but that it was more a question of ‘putting the dots on the i's’. 
However, the drafting of a legal text amending two laws still remains a substantial 
task for the lawyers at the ministry (Interview Ministry of Economic Affairs 
energy). If one considers the numbers of articles that potentially had to be 
transposed by the member states (see footnote 15), the Netherlands had to 
transpose merely 50 percent of the articles. The other half was already incorporated 
in Dutch legislation. 

 
 

7.3.2 Choice of transposition instrument and manner of transposition 
 

The transposition of the energy package in the Netherlands was the responsibility 
of the Ministry of Economic Affairs, and the transposition took place by two 
transposition measures. The most important instrument was a formal law with the 
short title ‘Amendment of the Electricity Act 1998 and the Gas Act in connection 
with implementation and sharpening of monitoring of network management’ 
(‘Wijziging Elektriciteitswet 1998 en Gaswet in verband met implementatie en 
aanscherping toezicht netbeheer’). This law, also called the ‘Implementation & 
Intervention Act’ (‘Implementatie & Interventiewet’), aims to transpose the 
directives 2003/54 and 2003/55 (internal market in natural gas) and also 
incorporates provisions of regulation 1228/2003. The second instrument was a 
ministerial decree entitled ‘Regulation users and monitoring Electricity Act 1998 
and the Gas Act’ (‘Regeling afnemers en monitoring Elektriciteitswet 1998 en 
Gaswet’).   

As mentioned above, regarding the manner of transposition, the Dutch 
government policy is to not include elements of national policy in the transposing 
law. However, in this case there was also another proposal for a law (the 
‘intervention’ part) containing national energy policy that ran parallel to the 
implementing proposal, and as it turned out, these proposals were to be presented 
approximately at the same time to the parliament. As the two proposals were partly 
overlapping and for example changed each other’s articles, a decision was made to 
merge the two proposals. The argument was that the process would otherwise 
become too complicated. This meant that the law that transposes the directives for 
a large part, perhaps about 50 percent, consists of pure national policy (Interview 
Ministry of Economic Affairs energy).  

 
 
7.3.3 Transposition outcome and outline of the process  

 
The transposing law was signed on 1 July 2004 and mainly entered into force on 14 
July 2004 (although some articles entered into force retroactively). The regulation 
was adopted on 4 July 2004, and entered into force on 16 July 2004. While the law 
was signed precisely on the date of the transposition deadline of the directives, 
there was still a very small delay of two weeks, since the member states were 
required by the directive to bring the relevant transposition measures into force not 
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later than 1 July 2004. This very minor delay was the result of the formal process of 
letting a law enter into force, involving for example having it published in the 
Official Journal (Staatsblad). The process of transposition took in total about one 
year and seven and a half months. Transposition was in principle formally 
complete (Interviews all respondents), and no infringement proceedings were 
opened for incorrect implementation (European Commission 2006e). 

The process of transposition started at an early stage, already two months 
before the Common Position. In the end of 2002 the ministry started preparing 
implementation tables (overviews of what is already implemented and where 
changes are necessary), and an implementation plan. A lot of work was invested in 
this task. This investment was worthwhile, as it served as a sort of blueprint, and 
also gave an idea of the amount of work that would be necessary. Two of the 
respondents, including the respondent at the ministry, explicitly mentioned the 
early start as a reason for the timely transposition.  

As Table 3 shows, the preparatory stage lasted for about one year. The period 
between the date when the directives were adopted and the date when the draft 
legislation was presented to the parliament lasted for five and a half months. The 
two parliamentary stages together lasted for about six and a half months. The 
parliamentary stage can be considered very speedy (Interview Ministry of Economic 
Affairs energy; Interview Second Chamber energy). In comparison with the 
examples mentioned above in the telecommunications case, and with the 
telecommunications case itself, this case is very speedy indeed. 

 
 

Table 3. Duration steps energy the Netherlands 
 

Step  Energy NL  Time in months step 
Start transposition process  1 Dec 2002    
Directive adopted  26 Jun 2003  7 
Advice Council of State  5 Dec 2003  5 
Bill to Second Chamber  15 Dec 2003  0.5 
Bill to First Chamber/Decision parliament   3 Jun 2004  5.5 
Decision First Chamber  29 Jun 2004  1 
Signed  1 Jul 2004  0 
Publication law  13 Jul 2004  0.5 
Entry into force  14 Jul 2004  0 
Total preparatory phase     12.5 
Total parliamentary phase     7 
Total     19.5 

 
The lengths of the deadlines of these directives were about one year, which is about 
equal to the mean deadline in the dataset mentioned above. However, as in the 
telecommunications case, the directives were relatively complex, and therefore, the 
deadline can be viewed as rather short. The previous directive liberalising the gas 
market (98/30/EC) had a deadline that was longer than two years (two years and 
two and a half month), and the previous directive liberalising the electricity market 
(96/92/EC), had a deadline of similar length to that directive (two years and two 
months). Compared to its predecessors, the deadlines of the directives from 2003 
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were very short. A possible reason for the relatively short deadlines could be that 
the date of transposition coincides with the date that the markets have to be opened 
for a certain category of users, and this date was set early in the process of 
negotiation of the directives. The dates of market opening were a compromise, as 
the Commission originally wanted even earlier dates of market opening, and such a 
compromise can be difficult to change further on in the process. The Commission 
explicitly mentioned that the required date of market opening for all consumers of 
1 July 2007 was ‘unconditional and will not be rediscussed’ (European 
Commission 2001a). It is likely that similar unwillingness to move the date of 
market opening forward also applied to the date of market opening for small users 
of 1 July 2004.   

 
 
7.3.4 Clearances, decision points and involved actors 

 
In the process of adopting the formal law, there were eighteen decision points and 
21 clearances. This is illustrated in Figure 2. Of the decision points, eight were part 
of the preparatory stage, and ten were part of the parliamentary stage. Regarding 
the clearances, eleven were part of the preparatory stage and ten of the 
parliamentary stage.  

As in the telecommunications case, the different steps in the process differ 
significantly in length. The key actors in the process were the ministry and the 
parliament. The Dutch regulatory agency for the energy market DTe also had to 
perform an implementation test (‘uitvoerings- en handhavingstoets’). This is 
established in formal rules regarding the communication between the ministry and 
the competition authority. The market parties played only a small role in the 
preparatory process. There was no official consultation procedure with market 
parties, but merely bilateral contacts with the ministry. However, the market 
parties were also active through lobbying in the parliamentary process.  
 
 
7.3.5 Points of discussion in the process and preferences of the actors 

 
None of the involved actors were against the proposed legislation, and the 
preferences of all actors were moderate positive. However, regarding the political 
parties in the parliament, two parties voted against the transposing legislation. 
According to the interviewed parties, the level of controversy was low to medium. 
In the preparatory phase there was not much discussion and also limited 
consultation with market parties. In the parliamentary phase, there were some 
controversial issues, which mainly concerned the elements of national policy in the 
draft legislation (Interviews all respondents). Examples of the main issues that 
played in the parliamentary debate were the date of market opening, consumer 
protection, the position of DTe/the regulation model and security of supply.  
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Concerning market opening, some parliamentarians, and also some energy 
companies showed concern that the date of 1 July 2004 was too early for a 
complete market opening, and that chaos would be the result. However, the 
minister was confident that the market opening would proceed relatively smoothly, 
and guaranteed the parliament this. The minister had commissioned two research 
commissions and also ordered a quick scan from DTe regarding the date of market 
opening, and the reports all confirmed that market opening by 1 July 2004 was well 
considered. This served to at least partially soothe the fears regarding impending 
chaos (Tweede Kamer der Staten-Generaal 2004; Ministerie van Economische 
Zaken 2004a; Interview DTe).  

About a third of the proposed amendments concerned increased consumer 
protection. These involved for example limitations to the rights of the energy 
companies to disconnect customers during the cold months, and stricter rules for 
the information about the origin of the energy to consumers. Regarding this issue, 
the parliament did not agree with the minister that the existing provisions in Dutch 
legislation were already satisfactory (Interview DTe). The energy companies found 
that some provisions regarding consumer protection that are included in the final 
law go very far, for example provisions regarding not being able to disconnect 
consumers. There were also complaints that a long-term perspective is missing in 
the law. The argument is that too much focus is on consumer protection in the 
short term, while sufficient resources are also necessary in order to make necessary 
investments (Interview EnergieNed; Interview Gasunie).  

Regarding the regulatory model, the energy companies found that in the final 
law the regulation is too detailed and too inflexible. This was not so much so in the 
original draft, but came through numerous amendments (Interview EnergieNed; 
Interview Gasunie). Concerning the position of DTe, the parliament was in general 
for a strong regulatory agency (Interview Ministry of Economic Affairs energy). The 
energy companies, on the other hand, were not happy about the fact that more 
authority for DTe and the minister to for example determine tariffs were added to 
the proposed legislation during the process by means of amendments, and that the 
DTe thereby got more authority than the directives require (Interview EnergieNed; 
Interview Gasunie).  

The issue of security of supply also received attention in the parliament 
because of the recent California electricity crisis (Interview Second Chamber 
energy). 

All in all, there was quite a lot of discussion in the parliament. One reason for 
the intensive discussions could be that energy is of great interest to the public, and 
the parliament has different visions regarding this (Interview DTe). There was also 
in this case a lot of lobbying going on during the parliamentary process. The 
number of amendments in the parliament were 34 (30 original, three amended, 
one further amended), and 21 of these were adopted. The number of parliamentary 
reports was three (two in the second chamber, and one in the first chamber). The 
socialist party SP and the right wing party LPF voted against the legislation in the 
second chamber. In the first chamber, the bill was adopted without a vote, but the 
SP requested that a note was made that they did not agree with the bill (Eerste 
Kamer der Staten-Generaal 2004c). 
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Another issue that is of importance here is perhaps not what was discussed in the 
parliament, but which discussions were largely avoided. Two important issues, 
namely the privatisation of networks and the unbundling of the distribution system 
operators were put forward to be decided upon at a later stage (Tweede Kamer der 
Staten-Generaal 2004; Ministerie van Economische Zaken 2004a). This was 
handled well by minister Brinkhorst, and it was important to postpone privatisation 
and unbundling, since there was at that time no majority for unbundling 
(Interview DTe; Interview Ministry of Economic Affairs energy; Interview Second 
Chamber energy).   

 
 
7.3.6 Political factors 

 
As mentioned above, there were no actors in the process that were against the 
directives or proposed legislation. However, there were some points of discussion, 
mainly concerning the part of the transposing law that contained national policy. 

Also in this case, there are almost no indications that a perceived lack of 
legitimacy formed a problem. The negotiator from the ministry was also the project 
leader of the group that performed the transposition. In addition, the lawyer at the 
legal unit that did the legal drafting was at least partially involved in the process of 
negotiation of the directives from the very beginning by delivering comments on 
the directive proposals. A connection between the negotiations and the transpose-
tion process is seen as important for timely transposition, and is also the normal 
procedure at the ministry (Interview Ministry of Economic Affairs energy). During 
the negotiations, the ministry also regularly involved DTe. There is also an official 
agreement between the Dutch competition authority NMa and the Ministry of 
Economic Affairs that they should inform each other of important developments, 
for example draft directives or discussions at the EU level. This is by now formally 
laid out in rules, but before that, it worked the same way through informal rules 
(Ministerie van Economische Zaken 2005; Interview DTe).  

In general, EnergieNed, which is an independent association for actors in the 
energy market, has more attention for the negotiations of the directives than for 
transposition, and has a person who is located in Brussels for a few days a week for 
this purpose. During the negotiations of these directives, EnergieNed had to take 
the initiative in the contacts with the ministry, and was only to a very small extent 
involved at the initiative of the ministry, possibly because the effects of the 
proposed directives were not very substantial for the Netherlands. However, more 
involvement at the initiative of the ministry would have been valued (Interview 
EnergieNed). Gasunie, the Dutch incumbent, was at the time of the negotiations 
for 50 percent owned by the government. However, they were not especially 
involved in the negotiations by the ministry, but had to act like other lobbyists. 
Gasunie was also to a small extent involved through EnergieNed. However, more 
importantly Gasunie lobbied in Brussels through Gas Infrastructure Europe (GIE), 
and before unbundling of Gasunie also through EuroGas (sales companies).  

As mentioned above, the parliament was at that time in general not very 
involved in the process during the negotiations in Brussels, and there are no signs 
that they were especially active in this case. It was also not a very controversial issue 
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that would awake the interest of parliamentarians, since Dutch energy policy in 
general went further than the directives. 

The priority by the ministry for timely transposition was very high. As 
mentioned above, the priority by the Ministry of Economic Affairs is in general 
high. In addition, for these specific directives the priority was also high policy wise 
since liberalisation and more market was the way the wind was blowing for Dutch 
energy policy. What also plays a role here is that at the time of transposition, the 
minister of economic affairs was Mr. Brinkhorst, who is European minded, and 
also a fervent advocate of liberalisation of the energy market. However, he was not 
yet in office when the process started, but entered the stage just before the 
directives were adopted (Interview DTe; Interview Gasunie; Interview Ministry of 
Economic Affairs energy; Interview Second Chamber energy).  

Something that might have added even further to the high priority is that there 
was also a deadline stemming from the existing national legislation (Electricity Act 
1998 and the Gas Act), since there was already a date for complete market opening 
set at 1 January 2004. This meant that a whole chapter of the law would expire at a 
certain date. Therefore, there was extra pressure to transpose on time (Interview 
Ministry of Economic Affairs energy). However an administrative order (‘Besluit 
verlenging termijn beschermde afnemer Gaswet en Elektriciteitswet 1998’) that 
entered into force in December 2003 and a law (‘Wet van 1 juli 2004 tot wijziging 
van de Elektriciteitswet 1998 en de Gaswet (verlenging termijn waarbinnen een 
afnemer wordt beschouwd als beschermde afnemer in de zin van de Gaswet en de 
Elektriciteitswet 1998)’) that ran parallel to the law that served to transpose the 
directives served to put the date of full market opening forward to 1 July 2004.  

The high priority showed in the fact that the ministry pushed for speedy 
transposition. For example, the minister on several occasions highlighted the 
importance of finalising the parliamentary procedure on time. He even gave the 
parliament the guarantee that administrative chaos at the energy companies would 
not occur after the market was opened to all consumers on 1 July 2004 and offered 
to resign if such should prove to be the case (Tweede Kamer der Staten-Generaal 
2004; Ministerie van Economische Zaken 2004a). As in the telecommunications 
case, an urgent advice was requested from the Council of State. Some of the 
respondents explicitly mentioned high priority as a reason that the transposition 
was speedy (Interview DTe; Interview Ministry of Economic Affairs energy). The 
quality of the law was also seen as important by the ministry, and speed should not 
come at the price of lower quality (Interview Ministry of Economic Affairs energy). 

The priority of DTe for timely transposition was high as well. This high 
priority was of importance, since DTe played a central role in preparing the market 
parties for the market opening in July 2004. These preparations and the quick scan 
regarding the preparedness of the energy companies for market opening served to 
soften the concerns of some parliamentary members of chaos in connection with 
the market opening, and was of course also of importance for the practical 
implications of the transposing legislation (Tweede Kamer der Staten-Generaal 
2004; Ministerie van Economische Zaken 2004b). However, the market parties did 
not have much attention for timely transposition (Interview EnergieNed; Interview 
Gasunie).  
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The priority in the parliament for timely transposition was also high (Interview 
Second Chamber energy). The members of parliament seemed highly aware of the 
necessity of a speedy treatment of the bill (Interview Ministry of Economic Affairs 
energy). Concretely, the high priority showed for example in the fact that the 
parliament guaranteed the minister that the bill would be discussed and voted on 
certain dates, so that there would also be time for the bill to pass through the first 
chamber before the deadline.  In the first chamber, the debate concerning the bill 
took place in the evening of the day before the summer recess and ended at 23.57 
o’clock, and this seems to indicate that the issue was squeezed into the agenda 
(Eerste Kamer der Staten-Generaal 2004c). However, there was no political 
pressure to transpose quickly. This was not necessary since the issue was not 
controversial (Interview Second Chamber energy).  

Also this case fits well with the Dutch ‘transposition culture’. However, in this 
case the priority was particularly high, partly because liberalisation of the energy 
market was a policy goal of the responsible minister.  

  
 
7.3.7 Administrative factors 

 
From the end of 2001 on, there were four people in the transposition project group 
at the ministry. The group consisted of two people from the policy unit, namely the 
project leader and a younger civil servant, and two people from the legal unit. 
However, one of the persons from the legal unit participated more in the 
background in a supervisory role. In the period 2002-2004 these people, with the 
exception of the second lawyer at the legal unit, spent a large portion of their time 
on the transposition. The process became more and more intensive, and there was 
a sprint in the first half of 2004. Of course there were ups and downs during the 
legal process, for example, there was nothing to do during the two months that the 
Council of State was busy with the proposal. At the points of time during the legal 
process when a reaction was required from the ministry, this had the highest 
priority. When the draft law was merged with the draft law containing national 
policy, the three civil servants at the ministry who had been working with that 
proposal were added to the team (Interview Ministry of Economic Affairs energy).  

The project leader of the transposition project group had much knowledge and 
experience. This partly came through the fact that she also negotiated the directives 
in Brussels, and she was also in general very knowledgeable regarding Dutch 
energy law. Other members of the project group were new and had to learn a lot. 
One of the lawyers at the legal unit did not have previous experience in legal 
drafting, but was supervised by a lawyer more experienced in this task. The project 
leader and the experienced lawyer had previous experience with transposition, the 
other two not (Interview Ministry of Economic Affairs energy). In general, the 
capacity at the ministry was viewed as sufficient (Interview DTe; Interview 
Gasunie; Interview Ministry of Economic Affairs energy), and the good 
organisation of the project group was explicitly mentioned as a reason that the 
transposition was speedy (Interview Ministry of Economic Affairs energy).  

The implementation test and the quickscan that DTe performed were simply 
seen as part of their regular tasks (Interview DTe). 
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In the parliament, the same committees were responsible as in the telecommuni-
cations case. The capacity and knowledge of the issue among the parliamentary 
members were seen as sufficient (Interview DTe; Interview Second Chamber 
energy). However, it was difficult for the members of parliament to make a 
distinction between what was European and what was national policy (Interview 
DTe). There were also complaints that the topic was too difficult for the members 
of parliament and that they therefore listened too much to lobby groups (Interview 
Gasunie). Something that perhaps partially confirms this is that the end product 
after the bill had been adjusted to incorporate the numerous amendments did 
contain a number of legal flaws and inconsistencies that were later repaired with a 
so called ‘sweep law’ (‘Veegwet EZ 2005’). It should be noted that this law also 
corrected flaws in the law that transposed the telecommunications directives 
discussed above.  

 
 
7.3.8 Other factors 

 
Minister Brinkhorst seems to have played an important role for the timely 
transposition. First, as mentioned above, he played a role for the high priority given 
to timely transposition at the ministry. In addition, it seems that one of the reasons 
that the legislation could go speedily through the parliament was the direction 
given by Brinkhorst, for example by managing to put off discussions regarding 
controversial issues to a later stage. 

 
 

7.4 Conclusions 

 
In the Netherlands, the telecommunications directives were transposed with 
moderate delay and the energy directives roughly on time. The delay in the 
telecommunications case is not concentrated to any particular phase of the process. 
On the contrary, both the preparatory and the parliamentary phase were longer 
compared to the energy case, and the process was also initiated later. The available 
time for transposition was some months shorter in the energy case, and the timely 
transposition of the energy directives took place in spite of a shorter available time. 
In this section, it will be explored to what extent the differences between these two 
cases can be explained in terms of the theoretical framework. In order to make the 
analysis transparent, each of the three phases in the process of transposition (the 
start of the process, the preparatory phase, and the parliamentary phase) will be 
addressed separately.  

As mentioned above, the process of transposition was initiated earlier by the 
responsible ministry in the energy case than in the telecommunications case. In 
the energy case, the process was initiated about seven months before the adoption 
of the directives, and in the telecommunications about three months before the 
adoption of the directives. This difference can be explained by the higher initial 
priority in the energy case. This higher priority had two aspects. First, the general 
level of priority at the responsible ministry, the Ministry of Economic Affairs, was 
relatively high. Second, the priority was also high for this specific directive. For the 
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other variables, there is no or only very small variance in this phase, and therefore 
they cannot serve to explain the difference.  

The preparatory phase was one year and four and a half months in the 
telecommunications case and one year and a half month in the energy case. Hence, 
there was a difference in the length of this phase of about four months. This 
difference cannot be explained in terms of the number of decision points and 
clearances, as this number was equal for the two cases in this phase. The same 
applies to the administrative variables manpower and expertise. Regarding the 
political variables, the scores on priority fit well with the difference in the length of 
the preparatory phases. In the energy case, the priority was very high throughout 
the process, while it was initially lower in the telecommunications case and 
increased a number of months into the process. The background for this increased 
priority in the telecommunications case was that it became obvious that more 
speed would be necessary in order to transpose in time, and that the transposing 
unit was moved from the Ministry of Transport, Public Works and Water 
Management to the Ministry of Economic Affairs where the general priority for 
timely transposition was higher.  

Although there was a difference in the level of priority, this difference is not 
very large and therefore may not account for the whole difference in the length of 
the preparatory phases. The interview material confirms this suspicion, and also 
points to an additional explanation that was of key importance for the length of the 
preparatory phase in the telecommunications case, namely the extensive 
discussions with the market parties and the regulator. These discussions were 
made possible by the high level of access to the process for these parties. While the 
number of clearances was the same in the two cases, the access that these 
clearances offered to the affected parties differed. The background of the more 
extensive access to the process in the telecommunications case was the tradition of 
consulting and attempting to reach consensus with market parties at the 
responsible ministry, and a formal role for the regulator in preparing an 
implementation test for the new legislation. An interesting point here is that these 
lengthy and troublesome discussions took place although none of the involved 
actors opposed the directives or the proposed legislation as such. Instead of 
discussions regarding the merits of the directives, there was much discussion 
regarding the manner by which the policy goals envisaged in the directives could 
best be reached. The directives covered many complex issues and required 
substantial changes to Dutch legislation while they left some room for 
interpretation. This fact in combination with the diverging interests among the 
involved parties made it difficult for the responsible ministry to achieve a 
consensus. In the energy case, the discussions were much more limited, and both 
the level of access in the form of consultation and the required changes to the 
legislation were more limited in this case.  

Regarding the perceived legitimacy, there is only one indication that this could 
have formed a problem and this is the fact that the regulator was less involved in 
the negotiations on the initiative of the ministry than they would have liked. This 
possibly further added to the length of the discussions. However, in view of the fact 
that the discussions concerned the substance of the transposing legislation, the role 
of legitimacy is likely to have been limited.   
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The parliamentary phase lasted for about one year in the telecommunications case, 
and six and a half months in the energy case. Hence, this phase was almost twice 
as long in the telecommunications case. In this phase there were quite extensive 
discussions in both cases, but no outright resistance. In the energy case, the 
discussions were partly due to the fact that the transposing bill was merged with a 
bill containing national policy at the time of submission to parliament. The 
difference in length between the parliamentary phases of the two cases is mainly 
due to the longer time needed for the passage through the first chamber of the 
telecommunications bill. Although the treatment in the first chamber was not 
unusually long, two rounds of written questions and answers between the 
responsible parliamentary committee and the minister took place, and this is rare. 
The reasons for this were the complexity of the legislation which involved that it 
touch upon a large number of different issues and a differing view of the first 
chamber regarding some issues. While timely transposition was prioritised in both 
cases in this phase, the pressure to finalise the process on time in the energy case 
was very high as the date of complete market opening in the Netherlands coincided 
with the transposition deadline, and the priority of the minister was very high. This 
difference in priority was of importance for the shorter parliamentary phase in the 
energy case.  

To sum up, four central points can be made on the basis of the analysis of the 
Dutch cases. First, priority proved important in all phases in the process, but 
especially for the start of the process and for the length of the parliamentary phase. 
Second, the type of access that certain clearances provided in the preparatory phase 
proved to play an important role for the length of the discussions. Third, it was 
demonstrated that the discussions were important for the length of the process. 
Finally, the fact that there was more time available for transposition in the 
telecommunications case did not lead to more timely transposition in this case.  

 



 

Chapter 8:  
Germany: Transposition in a federal state  

 
 
 
 

In the previous chapter, the transposition of the two selected packages in the 
Netherlands was studied and analysed. In the current chapter, the transposition of 
the same packages in a different political system, namely the federal system of 
Germany, will be studied. The chapter basically follows the same structure as the 
previous chapter. First, the key characteristics of Germany, the organisation of 
transposition, and the procedure for adopting the relevant legal instrument will be 
presented. Second, in the main part of the chapter the transposition of the 
telecommunications package and thereafter the energy package will be described. 
In the conclusions the two German cases will first be analysed, and it will be 
considered how this adds to the findings in the previous chapter. Thereafter a 
comparative analysis of the two packages in Germany and the Netherlands will be 
performed in order to see if this can provide additional insights to the findings in 
the within country comparisons. 

 
 
8.1 Transposition in Germany 

 
8.1.1 Basic characteristics of Germany 

 
In contrast to the unitary political system in the Netherlands, Germany has a 
complex federal structure and consists of sixteen constituent states (Länder), each 
with their own government and legislative body. For some issues, such as cultural 
matters, including the education system, and internal security, the Länder are 
exclusively responsible. For matters that affect Germany as a whole, such as foreign 
and defence policy, currency issues, and postal and telecommunications services, 
the German Federal Parliament (Bundestag), has the exclusive authority to pass 
legislation (Art. 73 Basic Law). However, in most areas there is no such clear 
delimitation, but the Länder can pass legislation only if the Bundestag does not use 
its right to legislate. This is called concurring legislation, and the issues included 
are listed in Article 74 of the Basic Law. 75 percent of the transposed directives fall 
under the exclusive competence of the federation (Kaeding 2006: 174). Over 90 
percent of EU measures requiring transposition fall within the competence of the 
Federal state (Maurer 2003: 136). In all matters where Länder interests are affected 
the consent of the German Federal Council (Bundesrat), is required. In such cases 
the Bundesrat, which consists of representatives of the Länder governments, has 
the right to veto legislation. As this veto cannot be overridden by the Bundestag, 
this gives the Länder a strong position. In addition, if the opposition party in the 
Bundestag controls the majority of the seats in the Bundesrat, this also puts the 
opposition in a strong position. In practice about half of all laws that are passed 
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require the consent of the Bundesrat (Kaeding 2006: 176). Even in cases where the 
consent of the Bundesrat is not required, the Bundesrat can raise an objection to a 
bill. 

Another distinguishing feature of Germany is the dense organisation of 
society.  Germany has a strong corporatist tradition of institutionalised cooperation 
between government, and interest groups play an important role in the policy 
making process (Kaeding 2006: 172). On a scale from corporatist to pluralist types 
of interest intermediation between organised interests and the state West Germany 
has been placed in between pluralist and corporatist, while the Netherlands has 
been categorised as strong corporatist, and the UK as pluralist. However, meso-
corporatism, i.e. corporatism on the level of a specific policy area, is strong in 
Germany, and involve that associations participate both in the formulation and 
implementation of policy. 

From 16 May 2002, and during most of the studied period, the opposition 
(CDU/CDS and FDP) had the majority in the Bundesrat. This meant that the 
Federal Government (SPD with Alliance '90/The Greens) was forced to seek 
compromise with the opposition.  

 
 
8.1.2 Organisation of transposition in Germany 

 
Organisation within the government 
The negotiations on directives are normally led by the responsible Federal Ministry 
(Kaeding 2006: 178), and the instructions to the German Permanent Represen-
tation are coordinated by the Ministry of Finance and the Ministry of Foreign 
Affairs (Bulmer et al. 2001).  

During the transposition phase, one head of department (‘Referat’) is 
responsible for the implementation for each directive. If more than one department 
is competent, one department is assigned leadership and final responsibility 
(Kaeding 2007a). A policy matter is the responsibility of one ministerial 
department from the beginning of the negotiation process in the Council to the 
transposition process. During the negotiations in Brussels, the responsible 
department works out a planning schedule for the transposition so that the drafting 
starts right after the adoption of the directive (Kaeding 2007a). Members of the 
team that deal with the issue during the negotiations in Brussels will usually be 
part of the transposition team (Maurer 2003: 136). 

Coordination of transposition has always been assigned to the Ministry of 
Economics. Transposition issues are regularly discussed at high-level meetings 
across the federal government (Kaeding 2007a). 

 
Organisation of the Länder 
The Länder each have their own offices in Brussels. The tasks of these offices 
include gathering information and attending to the special interests of each Land 
(Kaeding 2006: 180). The Länder should be involved in decision making of the 
Federation during the negotiations through the Bundesrat and depending on the 
competencies of the Länder for the specific issue (Maurer 2003: 134). 
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Organisation within the Bundestag and Bundesrat 
The first parliamentary institution for dealing exclusively with EC affairs, the EC 
Committee, was set up in 1991 (Kaeding 2006: 182). In 1994, the Committee on 
European Union Affairs was established on a constitutional basis (Maurer 2003: 
129). This committee meets weekly whilst the Bundestag is in session (ECPRD 
2002). 

The Bundestag used to be informed about EU initiatives at a late stage and 
had very limited scrutiny powers. However, when the Maastricht Treaty was signed 
in 1992, important changes were introduced. The Basic Law was amended and the 
federal government became obliged to inform the Bundestag and the Bundesrat 
comprehensively and as quickly as possible. Moreover, it obliges the government to 
take account of the opinion of the Bundestag in the negotiations. A law in 1993 
further specified the scrutiny position of the Bundestag, and obliges the 
government to provide the Bundestag with full information on an EU proposal 
before the preparation of meetings of the Council of Ministers, and the 
government has to base its position in the Council on the position of the 
Bundestag. The Bundestag may also request that the government postpone the 
adoption of a common position in the Council of Ministers (Maurer 2003: 128-31). 

In the Bundesrat, the Committee on European Union Affairs was created in 
1993, although a precursor was set up already in 1957. This committee has much 
more power in setting the Bundesrat EU agenda than its counterpart in the 
Bundestag (Maurer 2003: 134). The committee meets every three weeks (ECPRD 
2002). 

The federal government has to take the Bundesrat’s opinion into account in 
deciding its negotiation position if it concerns a matter covered at domestic level by 
Land legislation (ECPRD 2002), and it is obliged to follow the statement of the 
Bundesrat concerning the exclusive competences of the Länder. The Bundesrat has 
been considered to be very interested in European affairs (Pappas 1995: 139, 146-7). 

 
 
8.1.3  Procedure for adopting the type of legal instrument used in the selected cases 

 
The two studied packages were both transposed on the national government level, 
mainly by formal legislation. In both cases, the consent of the Bundestag was 
required. The basic procedure for adopting a formal law in this setting is as 
follows:17

 
 
 
 

                                                 
17 Due to the political constellation during the studied period, where the CDU/CSU opposition 
had a majority position in the Bundestag, the Mediation Committee was appointed very 
frequently at this time (Interview Federal Ministry of Economics telecommunications). 
Therefore, in adding up the main necessary steps in the procedure, the Mediation Committee is 
included. In the sketch of the procedure above, it is also assumed that the proposal by the 
Mediation Committee involves changes to the bill, and that the Bundestag and the Bundesrat 
approves the proposal of the Mediation Committee. 
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1. Draft prepared by the competent Ministry  
2. Consultation process: Draft agreed with other concerned federal ministries, 

the Länder ministries and associations 
3. Lead Ministry redrafts the law 
4. New consultation with concerned federal ministries (always including the 

Ministry of Justice and the Ministry of the Interior)  
5. Cabinet votes on the draft 
6. Draft is submitted to the Bundesrat (available time six weeks)  
7. Preparation in Bundesrat committee 
8. Decision Bundesrat (resulting in statement) 
9. Counterstatement by the government (available time six weeks) 
10. Submission to the Bundestag 
11. First reading Bundestag 
12. Committee work Bundestag (hearings, report) 
13. Second reading Bundestag 
14. Third reading Bundestag - vote 
15. Passage of bill to Bundesrat  
16. Preparation in Bundesrat committee 
17. Decision Bundesrat 
18. Mediation Committee  
19. Decision Bundestag  
20. Decision Bundesrat 
21. ‘Countersignature’ Federal Minister and Federal Chancellor  
22. Signature Federal President  
23. Promulgation in the Federal Law Gazette (Bundesgesetzblatt) 
24. Law takes effect 
 

In the following, the processes of transposing the two selected packages in 
Germany are described. Thereafter, a comparative analysis is first made of the two 
German cases, and thereafter, the German cases are compared to the Dutch cases.   

 
 
8.2 Transposition of the telecommunications package in Germany 

 
8.2.1 Introduction 

 
In Germany, the government viewed the PTT model as optimal until the mid-
1980s. Thereafter, the government initiated a process of liberalisation and 
privatisation in parallel to the EU initiatives (Coen et al. 2002). The liberalisation 
and privatisation of the German telecommunications sector took place in three 
reforms. The first reform took place in 1989-90. The terminal equipment and 
services were liberalised while telephone service and the network were left under 
monopoly (Schmidt 2005). Three separate operational units for telecommuni-
cations, post and post banking were created and made into public corporations 
(Coen et al. 2002). Competition was also introduced in the mobile sector in 1990. 
The second reform took place in 1994. This reform did not make any changes 
regarding the extent of liberalisation (Schmidt 2005). However, the telecommuni-



Germany: Transposition in a federal state  137 

cations, postal and banking units were converted into joint-stock companies 
(Schmidt 2005). Deutsche Bundespost Telecom took the name Deutsche Telekom 
(DTAG) and was partly privatised (OECD 2004). The aim of the third reform in 
1996 was to meet the EU requirement of full liberalisation by 1998. At this time, 
the postal ministry was abolished and the responsibility was shifted to the Ministry 
of Economics (Schmidt 2005). On the basis of a new telecommunications law the 
regulatory authority RegTP was set up. A sector-specific regulator was new to 
German regulation in the utilities sector (Coen et al. 2002). The German tele-
communications market, including fixed voice telephony and the network, was 
completely liberalised in 1998. In general, it has been argued that Germany has not 
been a leader in taking initiatives for new policies in the telecommunications area, 
but that it has largely been a follower of EU initiatives (OECD 2004: 4). 

When the new telecommunications package was adopted in 2002, the 
German regulation of the sector was largely in line with the previous EU regulatory 
framework. However, as mentioned above, the new EU package introduced a new 
system of regulation, and therefore it was necessary to adapt the German 
legislation to these changes. This more flexible system implied that regulation 
covered all dominant providers, that more room for manoeuvre for the regulator 
was necessary, and also involved a gradual dismissal of sector-specific law on the 
longer term. Other changes in German law that were required by the directives 
were the introduction of technology neutral regulation and the adaptation of the 
procedural role of the Commission. In addition, unlike the Netherlands, Germany 
had not yet introduced a system of general authorisations, so the system of 
individual licences needed to be replaced (Bundestag 2004a; Schmidt 2005; 
Interview Klotz).  

The task of transposing these directives in Germany was substantial. Although 
the changes that were necessary for transposing the directives were not as extensive 
as the changes brought by the Telecommunications Act from 1996 (Interview 
Federal Ministry of Economics telecommunications), all respondents agreed that 
transposition was a large task. On the one hand, it involved a complete rewriting of 
the whole law (Interview Bundestag telecommunications), and on the other hand 
the task was made especially complicated by the fact that there were many actors 
involved in the sector (Interview Federal Ministry of Economics telecommuni-
cations). The complexity of the task is also illustrated by the fact that due to the 
difficulty and extent of the material the Bundesrat asked for an extension of the 
time available to deliver their statement (Bundesrat 2004c).  

 
 
8.2.2 Choice of transposition instrument and manner of transposition 

 
In Germany, the telecommunications package from 2002 was mainly transposed 
by a formal law, the Telecommunications Act (‘Telekommunikationsgesetz’ 
(TKG)), which was adopted on 22 June 2004. When this law was adopted, the 
ministry still envisaged a catalogue of secondary legislation to fully complete 
transposition (European Commission 2004b). One article of the telecommuni-
cations privacy directive (2002/58), namely Article 13 regarding unsolicited 
communication, was transposed by means of an amendment of the Act against 
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Unfair Competition (‘Gesetz gegen den unlauteren Wettebewerb’ (UWG)), which 
was adopted less than two weeks later (European Commission 2004b; Interview 
Federal Ministry of Economics telecommunications).18  

The manner of transposition in principle involved that the transposing law 
only served to transpose the directives (Interview DTAG; Interview Federal 
Ministry of Economics telecommunications). The details were worked out in order 
to fit the German situation, and the text of the directives was not copied (Interview 
DTAG). However, some changes not required by the directives were also included, 
for example the acceleration of national legal proceedings for telecommunications 
issues (Interview Klotz; Interview Federal Ministry of Economics telecommuni-
cations) and specification of the control of abuse (Interview Klotz). However, the 
Monopolies Commission, which is an independent advisory organ for the 
government, argued that the draft law introduced substantial changes to the 
regulation of the sector that were not required by the directives (Monopol-
kommission 2004: 5). The new Telecommunications Act replaced the old Tele-
communications Act from 1996, which was repealed when the new act entered 
into force. In addition, a number of accompanying Ministerial orders 
(‘Verordnungen’) to the old Telecommunications Act were repealed by the new 
TKG (TKG par 152 2). In principal, all themes were included in the new TKG, 
which was much more detailed than the old TKG. Therefore, very few lower level 
instruments were necessary (Interview DTAG; Interview Federal Ministry of 
Economics telecommunications). This also shows in the fact that the old law has 
100 articles, while the new law has 152 articles. It is a general trend in Germany 
that modern economic laws tend to be more detailed (Interview Klotz).  

The responsibility for transposition was situated at the Ministry of 
Economics.19 The Ministry of Justice was mainly responsible for the legal draft for 
the Law Against Unfair Competition. The text was checked with the Ministry of 
Economics (Interview Federal Ministry of Economics telecommunications). 

 

                                                 
18 However, in the current study the process of transposition of the telecommunications packages 
is defined as the process of adopting the main piece of legislation, the Telecommunications Act. 
There are two reasons that the adoption of the act that amends the Act Against Unfair 
Competition is not included in the study of the transposition process. First, although the article 
of directive 2002/58 that this act transposes is an important article of this specific directive, it is a 
minor part of the whole package. Second, the act is not a specific act for the telecommunications 
sector, but deals with unfair competition in general. The aim of the act is to revise the old Act 
Against Unfair Competition in order to reform the privacy law in accordance with deregulation 
and European law. To study the adoption of this act would therefore involve including numerous 
issues that are not directly relevant to the transposition of the studied package. 
19 From 1998 to 2002 called the Federal Ministry of Economics and Technology. From 2002 
economic and labour functions were bundled, and the ministry was called the Federal Ministry of 
Economics and Labour. After the 2005 Federal elections, labour and economic affairs were again 
separated, and a Federal Ministry of Economics and Technology was formed.  
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8.2.3 Transposition outcome and outline of the process 
 

The main piece of legislation used for transposition, the Telecommunications Act, 
entered into force on 26 June 2004. This was about eleven months after the main 
transposition deadline of the package, and about eight months after the deadline 
for directive 2002/58/EC. This means that the transposition of the telec-
ommunications package was moderately delayed in Germany. The whole process 
of transposition took almost two years.  

Transposition was in principle formally completed with the adoption of the 
new Telecommunications Act and the Act Against Unfair Competition (Interview 
BNetzA; Interview DTAG; Interview Federal Ministry of Economics tele-
communications). As mentioned above, because of the amount of detail in the 
telecommunications act there were very few secondary instruments needed to 
complete transposition. However, five infringement proceedings for incorrect 
implementation, of which three concern incorrect transposition, indicate that the 
transposition was not completely correct.  

The process of drafting the Telecommunications Act started in the summer of 
2002, and this was about four months after the adoption of the directives. This was 
later than normal. The reason for the late start was among other things that the 
telecommunications privacy directive was adopted later. Since Germany was 
transposing the directives as one package, this postponed the start of the 
transposition process. The late start was mentioned by the responsible ministry as 
one reason for the delay. However, discussions with companies and associations 
were already conducted early on (Interview Federal Ministry of Economics 
telecommunications). Compared to the Dutch cases, the process of transposition 
did indeed start somewhat late in this case.  
 
 
Table 1. Duration steps transposition telecommunications Germany 

 
Step  Telecom DE  Time in months step 
Directive adopted  7 Mar 2002   
Start transposition process  Summer 2002   (4) 
Initial draft ('Arbeitsentwurf')  20 Feb 2003  7.5 
Official draft ('Referentenentwurf')  30 Apr 2003  2.5 
Cabinet vote  Begin Oct 2003  5 
Bill to First Chamber  17 Oct 2003  0.5 
Bill to Second Chamber  9 Jan 2003  2.5 
Bill to First Chamber/Decision parliament   12 Mar 2004  2 
Bill to Mediation Committee  2 Apr 2004  1 
Decision First Chamber  14 May 2004  1.5 
Signed  22 Jun 2004  1 
Publication law  25 Jun 2004  0 
Entry into force  26 Jun 2004  0 
Total preparatory phase     15.5 
Total parliamentary phase     8 
Total     23.5 
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The preparatory stage, defined as taking place from the start of the process of 
transposition until the handing over of the draft to the Bundesrat, lasted for one 
year and three and a half months. From the point of time that the directives were 
adopted until the presentation of the draft to the Bundesrat it took one year and 
seven and a half months. The passage through the two parliamentary chambers 
and the mediation committee took seven months. Thereafter, it took somewhat 
more than a month for the law to be signed, published and enter into force. This is 
illustrated in Table 1. The length of the passage through the Bundestag and 
Bundesrat was normal for a law of this complexity (Interview Bundestag 
telecommunications; Interview Federal Ministry of Economics telecommunica-
tions). If there are no special problems the process from the point in time when the 
government makes a decision until the law is adopted takes a minimum of seven to 
eight months. In this case, the timetable was only missed by a few weeks, and the 
process was not delayed (Interview Bundestag telecommunications). Hence, it can 
be concluded that the delay in this case mainly took place in the preparatory phase, 
and not during the parliamentary treatment.  

As mentioned in the previous chapter, the deadline for these directives can be 
considered to be relatively short considering the extent of the issue.  
 
 
8.2.4 Clearances, decision points and involved actors 

 
The process of adopting the formal law consisted of 26 decision points and 31 
clearances. This is illustrated in Figure 1. Eight of the decision points were part of 
the preparatory stage, and eighteen were part of the parliamentary procedure. 
Regarding the clearances, twelve were part of the preparatory stage and nineteen 
were part of the parliamentary stage.  

Most of the clearances are part of the formal process of adopting a law in 
Germany. This means that the process is determined in formal rules such as the 
rules of procedure of the federal ministries (‘Gemeinsame Geschäftsordnung der 
Bundesministerien’), the rules of procedure of the Bundestag and Bundesrat 
(‘Geschäftsordnung des Deutschen Bundestages’ and ‘Geschäftsordnung des 
Bundesrates’) and the Basic Law of Germany. However, some steps are informal, 
and not required by rules. In this case, that is the preparation of an initial draft 
(Arbeitsentwurf) and the consultation of this draft with market parties and experts. 
Also, the hearings of the Bundestag committee does not always take place and if 
the process in the Bundestag can be without hearings, the process can be speeded 
up substantially. However, for an important law like this one, it is self evident that 
hearings will be held. The reason for this is that the opposition has the possibility 
to call a hearing, and if it is clear to the government that the opposition will want a 
hearing, they organise it themselves (Interview Bundestag telecommunications). 
Similarly, the appointment of a Mediation Committee can be requested by the 
Bundesrat. As mentioned above, this was more or less the standard procedure in 
the studied period.  
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From the figure it can also be noted that the key actors involved in the process were 
the ministry, the German regulatory agency for telecommunications RegTP,20 the 
market parties (through associations and individually), the Bundestag and the 
Bundesrat. However, it should be noted that in contrast to the Dutch OPTA, RegTP 
did not have an obligatory task in the process, but participated in the process by 
providing its expertise.  

 
 
8.2.5 Points of discussion in the process and preferences of the actors 

 
The responsible ministry was basically positive towards the directives, since the 
former regulatory regime was essentially maintained (Interview Federal Ministry of 
Economics telecommunications; Interview VATM). However, some points were 
seen critically. These points included the expansion of the competencies of the 
European Commission regarding the regulatory decisions and the introduction of 
the time consuming procedure of market definition and analysis and its 
notification for consolidation according to Article 7 of the Framework Directive 
(Interview Federal Ministry of Economics telecommunications). The other parties 
involved in transposition also in principle agreed with the directives (Interview 
BNetzA; Interview Bundestag telecommunications; Interview DTAG; Interview 
Federal Ministry of Economics telecommunications; Interview VATM). However, 
as the Ministry of Economics, both BNetzA and DTAG found the Article 7 
procedure to be quite a cumbersome procedure. The length of this procedure can 
create uncertainty for the market parties in the mean time (Interview BNetzA; 
Interview DTAG). The general picture, which is confirmed by most of the 
respondents, is that neither the directives nor the transposing legislation was really 
controversial, but that the discussion concerned details regarding how to best 
implement the directives (Interview BNetzA; Interview DTAG; Interview Federal 
Ministry of Economics telecommunications; Interview VATM). There was a 
general consensus regarding the general objective to create competition (Interview 
BNetzA). However, as will become clear below, there were still intensive 
discussions regarding a number of topics. Although most of the discussions took 
place in the preparatory phase (Interview Bundestag telecommunications), there 
was also much discussion in parliament, and the Mediation Committee was 
appointed. Although quite common during this period, the appointment of the 
Mediation Committee still indicates that the passage of this law through the 
Bundestag and the Bundesrat did not go without friction.  

In order to understand the characteristics of the discussion, it is important to 
know the main characteristics of the German telecommunications sector. To start 
with, the German telecommunications sector is very large and includes a multitude 
of different companies. In 2001, the German telecommunications market had the 
highest market value in the EU with 46.6 billion EUR, compared to the Dutch 
market worth 10.8 billion EUR and the Greek market worth five billion EUR 
(European Commission 2001c: Annex). Many competitors are subsidiaries of large 
foreign companies (Interview DTAG), but in the access network the so-called city 

                                                 
20 Currently called Bundesnetzagentur (BNetzA). 
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carriers owned by municipalities or their utilities play an important role competing 
in the local telephony and broadband market (Interview BNetzA). Like in the Dutch 
case, the views of the market parties were far apart, and although the main dividing 
line was DTAG versus the competitors, there were also a lot of different kinds of 
operators, e.g. mobile and cable, all with different specific interests (Interview 
Federal Ministry of Economics telecommunications). There were two distinct 
business models. On the one hand, there were long-distance operators relying on 
interconnection to offer call-by-call and carrier-preselection services to end users, 
and on the other hand, there were city-carriers relying on access to the unbundled 
local loop offering the complete access line including broadband services (Interview 
BNetzA). 

A complicating factor is that it was questioned throughout the process 
whether the directives were correctly transposed (Monopolkommission 2004; 
Interview BNetzA). This made the process take longer, as it was discussed over and 
over whether the draft was in line with the directives. In addition to this, the 
package of directives was huge and complicated, and there would always be some 
specialist that would claim that some provision of the directives was not covered by 
the draft (Interview BNetzA). 

As mentioned above, the ministry involved the market parties before the 
formal draft (‘Referentenentwurf’) was presented by presenting an informal draft 
(‘Arbeitsentwurf’). It is not always the case that such an informal draft is made. In 
this case it was done in order to create a broad discussion to avoid problems later 
(Interview Federal Ministry of Economics telecommunications). However, one of 
the respondents also suggested that in addition to creating room for discussion, the 
approaching deadline of the directives also played a role in the publication of the 
draft. The amount of discussion that did arise in reaction to the draft was 
underestimated by the ministry, and much redrafting was necessary (Interview 
BNetzA).  

Against this background, it is not surprising that although there was 
agreement on the main lines, there were drawn out discussions mainly between 
the ministry and the market parties (Interview Federal Ministry of Economics 
telecommunications) regarding a large number of issues sorting under a few 
themes, which will be sketched below. It should be noted that this overview only 
aims to sketch the main lines of the discussion, and no attempt is made to make an 
exhaustive list of all of the discussed issues.  

First, one issue that featured prominently in the discussions throughout the 
process was the amount of discretion that the regulator should have. While a 
certain amount of discretion was accepted, the ministry was hesitant to give too 
much discretion to the regulator as there is a general fear that political decisions 
will then be taken by an administrative organ (Interview BNetzA). BNetzA on the 
other hand wanted to be as independent as possible, in order to be able to perform 
its tasks as efficiently (Interview BNetzA). A main point in this context regarded 
how much discretion the regulator has regarding price regulation. In this context, 
Section 30 of the transposing law made use of two concepts, namely ‘double 
dominance’ and ‘first time SMP’. The first implied dominance in both the 
wholesale and retail market and the second a historical market power position as a 
condition for the imposition of ex ante wholesale price regulation for access 
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services. ‘First time SMP’ is directed at mobile, internet and broadband markets. 
The Commission was not amused by these concepts, and found that they limited 
the discretion of the regulator too much (European Commission 2004b: Annex I 
24, 99; Interview DTAG). The competitors were also of the view that the final law 
prescribes too much and thereby limits the discretion of BNetzA (Interview 
VATM). In addition, the framework in the directives is technology neutral, and 
therefore it is not possible to create separate rules for certain markets. The counter 
argument of the German government was that it does not make sense to introduce 
ex ante regulation in new markets where there has never been a monopoly 
(Interview DTAG). However, after transposition had been completed, one 
infringement procedure was initiated on this point, and one regarding limitations 
to RegTP’s discretion in the form of prescribing certain types of remedies for 
certain situations (European Commission 2004b: Annex I 99-100). This 
discussion between the German government and the Commission has continued. 
The infringement proceeding regarding the concept of double dominance is at the 
time of writing still ongoing despite amendments to the Telecommunications Act, 
and Germany was taken to the ECJ on this matter in June 2007 (European 
Commission 2007d). The discussion has also continued in an  infringement 
procedure launched at the end of February 2007 regarding amendments in that 
month to the Telecommunications Act that could lead to an effective exemption of 
DTAG’s fast internet access network (VDSL) from competition, and provide DTAG 
with a regulatory holiday (Interview DTAG; Interview VATM). The Commission 
emphasised that the new provisions also attempt to limit the discretion granted to 
the German telecoms regulator (European Commission 2007e).  

Second, an issue that was discussed during transposition and which is still a 
topic of discussion concerns the phasing out of regulation that is envisaged in the 
directives. Questions to this regard are: ‘What happens when a market becomes 
competitive? Should it be brought under normal competition law? Who is 
responsible for regulation, the regulator or the cartel office?’ The questions 
regarded the markets that fall outside the eighteen markets defined in the 
Commission recommendation and the markets within these eighteen markets that 
have been defined by the regulator as having no operator with SMP. In Germany 
the choice was made to keep the regulatory powers for markets without ex ante 
regulation, so called ex post regulation, with the sector-specific regulator (Interview 
Bundestag telecommunications; Interview DTAG).  

Third, the scope of access obligations was also intensively discussed. Some 
specific items were demanded by some of the competitors, while DTAG on the 
other hand found that the access obligations were too burdensome, both in the EU 
directives and in the German transposing law (Interview DTAG). Some specific 
items, such as the ‘resale’ issue particularly figured in the discussions, as there are 
many service providers without networks (Interview Federal Ministry of Economics 
telecommunications). The issue raised by these providers was whether the 
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incumbent has to provide wholesale line rental.21 The issue of unbundled access to 
the local loop was also contentious (Interview DTAG). 

Fourth, consumer protection and data protection were also discussed in both 
phases (Interview Bundestag telecommunications; Interview Federal Ministry of 
Economics telecommunications). However, a more extensive discussion about data 
storage came with the new directive on data retention, and consumer protection 
was more discussed in the 2006-7 amendment of the German Telecommuni-
cations Act (Interview DTAG). The issue of consumer protection is an issue that 
generally receives a lot of attention in the media. The topics of data protection and 
data retention were national issues which were not required by the directives. Data 
retention is costly for the operators, and therefore it is a controversial issue 
(Interview Federal Ministry of Economics telecommunications).  

Finally, there were certain issues that were controversial with the Länder. 
Notably the issue of spectrum trading was discussed within the framework of the 
mediation procedure (Interview BNetzA; Interview Federal Ministry of Economics 
telecommunications). This issue was elaborated further in a separate EU 
decision22. The Länder were hesitant towards the introduction of spectrum trading 
as they feared that that would lead to a lack of spectrum for broadcasting (Interview 
BNetzA).   

As mentioned above, the market parties were mainly divided along the lines 
incumbent versus competitors. The position of DTAG was that not everything 
should be regulated and that ex ante regulation is not necessary everywhere, and 
the competitors took the opposite position (Interview DTAG). Regarding the main 
lines of the preferences, there was a difference between the two largest parties SPD 
(in government) and CDU (in opposition). While both parties were for increased 
competition in the telecommunications sector, the views of SPD were more aligned 
with the views of DTAG. The reasons for this were that the SPD was of the opinion 
that too low prices would make investments in new technology problematic and 
might not enable the telecommunications companies to pay their employees 
properly. CDU wanted stricter regulation in order to increase competition, and 
therefore its views were more in line with the competitors (Interview Bundestag 
telecommunications). The government partner of SPD, Alliance '90/The Greens, 
made a key point of improving consumer protection (Interview Bundestag 
telecommunications; Interview Federal Ministry of Economics telecommunica-
tions). Also the Länder where the headquarters of one of the main companies were 
situated had special interests in line with certain stakeholders (e.g. DTAG in North 
Rhine-Westphalia), and put forward many amendments (Interview Bundestag 
telecommunications; Interview DTAG). DTAG found both the draft and the final 
law ‘balanced but on a too high level’, meaning that the level of regulation could 
have been lower (Interview DTAG). One of the most important associations of the 

                                                 
21 A service in which a telecommunications operator takes control of all the connections made 
through a telephone line from the native operator and collects the subscription fee from the 
subscribers. 
22 Decision No 676/2002/EC of the European Parliament and of the Council of 7 March 2002 on 
a regulatory framework for radio spectrum policy in the European Community (Radio Spectrum 
Decision) 
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competitors found that the draft (‘Referentenentwurf’) did not do enough to 
promote competition and that it limited the independence of the regulator (VATM 
2003).  

The Bundestag accepted the bill with the votes of SPD and Alliance '90/The 
Greens for and CDU/CSU and FDP against. As mentioned above, a majority of the 
Bundesrat decided to appoint the Mediation Committee. The Mediation 
Committee concerned itself with about 40 different points (Bundesrat 2004b). The 
proposal by the Mediation Committee was accepted by the Bundestag with the 
votes of the coalition partners and CDU/CSU against the votes of FDP, and by a 
majority of the Bundesrat.  

 
 

8.2.6 Political factors  
 

In the previous section it was shown that although there was no outright resistance 
towards the directives, there were lengthy and intensive discussions regarding a 
number of themes in the transposing legislation. In addition, it was questioned if 
the draft of the German government was in line with the directives, and the final 
law was subjected to infringement proceedings for incorrect transposition.  

There was also no resistance due to a perceived lack of legitimacy of the 
process. Within the responsible ministry, the cooperation between the civil servants 
handling the negotiations in Brussels and those handling transposition worked 
well (Interview Federal Ministry of Economics telecommunications). In general, 
the market parties are involved by the ministry in the negotiations regarding 
directives in Brussels (Interview VATM). Also in this case there was a public 
consultation where all market parties were asked their opinion during the 
negotiations in Brussels (Interview DTAG; Interview Federal Ministry of 
Economics telecommunications). DTAG was satisfied with its involvement 
(Interview DTAG). In addition, the market parties can and do also lobby directly in 
Brussels through their own associations. BNetzA had understanding for the fact 
that they were not involved during the negotiations in Brussels at the initiative of 
the ministry, since they are of the opinion that is good to keep the roles of law 
making and implementation separate (Interview BNetzA). The fractions in the 
Bundestag and Bundesrat can deliver comments to the ministry at their own 
initiative, but the involvement is limited compared to that of companies (Interview 
Bundestag telecommunications). Although the German parliament has a relatively 
high involvement during the formulation of EU policies compared to other 
member states (ECPRD 2002), their involvement is still limited.     

The priority of the responsible ministry to transpose the directives within the 
available deadline was low (Interview BNetzA; Interview DTAG; Interview Federal 
Ministry of Economics telecommunications). While timely transposition was one 
goal, it was not the most important one. It was more important to achieve a good 
law, and therefore the ministry consciously took the time to discuss it properly. To 
this end an initial draft was published in order to create a broad discussion 
(Interview DTAG). However, the ministry found it important that transposition did 
not take too long, also in view of pressure from the EU in the form of infringement 
proceedings (Interview BNetzA; Interview DTAG). In the first reading in the 
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Bundestag, the responsible minister expressed his hope that the process could be 
finalised before the summer recess. However, he did not mention the need to 
transpose the directives as a reason for this, but rather the importance for market 
dynamics (Bundestag 2004a: 7513). That the priority increased during the process 
shows in the fact that the process in the Bundestag was accelerated by the 
government because Germany was already late with transposition (Interview 
Bundestag telecommunications). The priority in the Bundestag for timely 
transposition is in general not high, and the general view is that the EU time table 
should be taken into account, but that it is more important that the discussion in 
the parliament takes place in a proper manner. However, for these specific 
directives the priority of speedy transposition was higher than usual. There were 
two reasons for this. First, transposition was already delayed. Second, prolonged 
discussions would create uncertainty for companies who would consequently not 
dare to make investments. However, the deadlines in the directives still did not play 
an important role in the debate. The impact on the German market of the 
directives came in the first place. As mentioned above, the process in the 
Bundestag was speeded up, and extraordinary meetings were organised to this end. 
An extra meeting of the committee directly after the first reading saved three weeks 
compared to if they would have waited until the regular meeting (Interview 
Bundestag telecommunications). In the Bundesrat, there were complaints that due 
to the late submission of the bill to the Bundestag, there had been such hurry in 
the Bundestag that the bill contained several flaws. This was mentioned as a reason 
to appoint the Mediation Committee (Bundesrat 2004a). While RegTP found 
timely transposition important (Interview BNetzA), the general picture is that 
among the market parties the priority was low, and the substance was much more 
important than timeliness (Interview BNetzA; Interview DTAG; Interview Federal 
Ministry of Economics telecommunications). However, among the market parties 
there were of course different views, e.g. depending on what they expected of the 
new law (Interview BNetzA).  

 
 
8.2.7 Administrative factors  

 
At the Ministry of Economics, which was responsible for transposition, in total five 
lawyers and four policy experts (two economists and two engineers) were involved 
in transposition. Three of the lawyers were placed at the legal unit that was mainly 
responsible for transposition and the rest of the lawyers and the policy experts were 
placed at other units. The core group consisted of four lawyers and one economist, 
and this group spent approximately 70 percent of their time on transposition 
during a period of eighteen months (Interview Federal Ministry of Economics 
telecommunications). The number of people and the time they could spend on 
transposition was comparable to the situation in the telecommunications case in 
the Netherlands. However, some of the respondents still indicated that the staffing 
was not sufficient at the ministry and that this made the legal drafting take longer 
(Interview BNetzA; Interview Bundestag telecommunications). One possible 
reason for the indications that the manpower at the ministry was not sufficient is 
that while the task of transposition in Germany was similar to that of the 
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Netherlands regarding the content, the task was arguably more complicated in 
Germany in view of the size of the German market and the federal structure 
involving the need to consult also with the Länder. One source from the Ministry of 
Economics mentioned that the ministry received about 150 analyses from affected 
interests on the effects of the proposal. In addition, compared to the market parties 
that often have one expert per issue, the staffing of the ministry was limited. This 
was problematic since the TKG includes many different themes, and the special 
questions and issues were very complicated (Interview Federal Ministry of 
Economics telecommunications). Hence, it can be concluded that it was a stretch 
for the ministry to deal with the task of drafting the legislation and handling the 
discussions with the market parties.  

The expertise at the ministry was in principle sufficient (Interview Bundestag 
telecommunications; Interview Federal Ministry of Economics telecommunica-
tions). There was a mixture of civil servants with experience with the field, legal 
drafting and transposition and civil servants with less or no experience regarding 
these points. For example, among the three lawyers at the main unit one had 
worked with the issue at the ministry during the whole liberalisation process, one 
for a decade and one came straight from university (Interview Federal Ministry of 
Economics telecommunications). However, also here applies that the complexity of 
the issue made it difficult to have sufficient expertise. The ministry also asked a few 
universities to do studies that were used to clear questions on specific issues, and 
the ministry made use of this external knowledge. This was also done by the 
market parties, in order to convince the ministries of their points (Interview 
Federal Ministry of Economics telecommunications). Something that was helpful 
was that while there was a separate unit within the same section at the ministry 
that was responsible for the negotiations in Brussels, this unit closely cooperated 
during the negotiations with the unit that was to transpose the directives. 
Conversely, during the transposition process, the unit that had done the 
negotiations in Brussels closely cooperated with the unit that worked on 
transposition and the specialised units (Interview Federal Ministry of Economics 
telecommunications).  

As mentioned above, RegTP participated in the process of transposition by 
providing expert advice to the ministry and to the parliament. RegTP did have 
sufficient resources for this, but also for them it was a stretch (Interview BNetzA). 
Regarding personnel, the budgeted costs for personnel for 2003 was roughly 8.5 
times as much for RegTP as for the Dutch OPTA (Source: Annual reports of RegTP 
and OPTA 2003). RegTP had been able to build up its expertise during the years 
that it had regulated the sector. 

The parliamentary committee mainly responsible for the bill in the Bundestag 
has 36 members. This means that it is one of the larger committees, but there are 
several that have the same number of members. It is also a larger number of 
members than the corresponding Dutch committee. In addition, the Bundestag 
has 614 members, which is a relatively high number. The Bundesrat committee 
that was mainly responsible for the bill has fourteen members, which is similar to 
the Dutch equivalent.  

The knowledge of the members of the responsible committees regarding the 
bill and the underlying directives was satisfactory (Interview BNetzA; Interview 
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Bundestag telecommunications; Interview Federal Ministry of Economics 
telecommunications). However, it was problematic for the other members of the 
Bundestag and Bundesrat to gain sufficient knowledge on the issue. This shows for 
example in the fact that they could easily be influenced by lobbyists (Interview 
BNetzA).   

Regarding the ‘transposition culture’, defined here as the general importance 
attached to timely and correct transposition, a clear pattern emerges from the 
interviews. First, the public actors involved in transposition in the two studied 
cases do not attach much importance to timely transposition. The level of ‘inner 
motivation’ to transpose the directives within the time provided by the deadline is 
low, and external pressure from Brussels is important for the will to avoid too long 
delays. This shows in statements implying that the time from the end of the 
transposition deadline until a judgement by the ECJ can be added to the time 
available for transposition and that one wants to at least be able to tell the 
Commission that the legislative process has been initiated at the time of the 
transposition deadline. A statement implying that the problem is not with 
Germany, but with EU law in the form of an unrealistic deadline points to the fact 
that the deadlines in the directives are not taken very seriously. It should, however, 
be kept in mind that the two cases studied here involved substantial changes to 
German legislation, especially in the energy case, and it was seen as important that 
these issues were discussed in a proper manner. Second, regarding correct 
transposition, some of the respondents pointed out that there is a form of ‘German 
arrogance’ where the view is held that the EU does not know better, and where the 
German government persists with its own interpretation of EU rules according to 
its own views. The case of the transposition of the telecommunications directives is 
a good example of transposition that is on the very borderline of what is allowed 
according to the directives. Even faced with infringement proceedings, the German 
government fought for its own interpretation of the directives. In a special opinion 
the German Monopolies Commission voiced its concern for what it perceived as 
deliberately including elements in the draft transposing law that were contrary to 
the telecommunications directives and taking the risk that the issue is legally 
settled in a conflict with the EU (Monopolkommission 2004). This arrogant 
attitude also shows in the case of the amendment of the Telecommunications Act 
in 2007 regarding new markets, which Germany went through with in spite of 
warnings from the Commission that this was incompatible with EU rules, and 
which Germany refused to change when confronted with an infringement 
proceeding and referral to the ECJ (European Commission 2007e). 

 
 
8.2.8 Other factors 

 
One factor that played a role in the process, and which has been mentioned 
throughout the text, is the complexity of this issue. This made the discussions and 
the treatment in parliament take longer. One indication of this is that the 
Bundesrat asked for an extension of its initial consideration of the bill due to the 
difficulty of the material and the size of the bill (Bundesrat 2004c). The Bundesrat 
normally has six weeks in order to examine a bill, but has a constitutional right to 
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ask for an extension to nine weeks if there are important reasons for this (Article 
76 of the German Basic Law). 

 
 
8.3 Transposition of the energy package in Germany 

 
8.3.1 Introduction 

 
While the telecommunications sector in Germany was opened up in steps, the 
electricity market was abruptly and completely liberalised in one step in 1998 
(Schmidt 2005). This was done by means of a reform of the Energy Industry Act 
(Energiewirtschaftsgesetz – EnWG). This also served to transpose directive 96/92 
and the first sections of directive 98/30 (Pritzsche and Klauer 2005: 146, 166). The 
gas market was also opened in 1998 and all energy consumers were free to choose 
among electricity and gas suppliers (Müller 2006: 271). Thus, Germany was quite 
early with opening up the energy market to competition, and among the member 
states in this study, only the UK was as early.  

However, the system of regulation of this market was quite different in 
Germany than in the rest of the EU. Germany had in contrast to other member 
states chosen to rely on market mechanisms in order to open up the energy market 
quickly, rather than to establish a regulatory agency for the sector (Pritzsche and 
Klauer 2005: 145). This system involved that the sector was subject to control by the 
competition authorities. This was a special situation in Europe, and Germany was 
the last of all member states to create a regulator for the energy market in July 
2005 (European Commission 2005b). In addition to this Germany had opted for 
negotiated access to the energy networks across the line when it transposed the 
previous directives liberalising the energy market. This is a weaker regulatory 
system than the system of regulated access, which for example the Netherlands and 
the UK opted for. This system involved that so-called Associations’ Agreements 
had a central place. These aim to define basic rules in order to prevent 
discriminatory practices and to create transparent principles to ensure third party 
access. This kept government regulation on a quite low level, and was therefore 
considered flexible (Coen et al. 2002).  

The German energy market is characterised by a high degree of vertical and 
horizontal integration, and is dominated by a few large companies (European 
Commission 2007a). This was also the case before liberalisation. Horizontal 
demarcation contracts and vertical contracts between energy suppliers protected 
the monopoly (Coen et al. 2002). As of 2006 there were only four large market 
players, namely RWE, E.On, EnBW and Vattenfall Europe, which together are 
responsible for over 80 percent of the production capacity and 100 per cent of the 
transmission network. However, there are still more than 900 suppliers in the 
market (Müller 2006: 276). In addition, the system of regulation put the energy 
industry in a powerful position.  

The regulatory system has only partially succeeded in promoting competition 
in the German energy market (Green 2006; Müller 2006). This shows for example 
in the facts that access charges to the grid are high in Germany and the rate of 
those switching energy suppliers are low compared to other EU member states. 
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The gas market remained largely non-competitive until the new regime was 
introduced in 2005 (Müller 2006: 275-6). 

When the new package was adopted in 2003, Germany had transposed the 
electricity directive (96/92). However regarding the gas directive (98/30), Germany 
had still to complete transposition (European Commission 2001b). In fact, the 
unbundling provisions of 1998/30 were implemented only in November 2003, and 
this ran parallel to transposing the new directives (Pritzsche and Klauer 2005: 162). 
The market opening required by the directives was not necessary to transpose in 
Germany, as the markets were already opened. However, regarding the other main 
provisions the changes required in Germany were enormous since the German 
system of regulating the market was in complete contrast to the system required by 
the directives. The main change was the switch from negotiated TPA to regulated 
TPA (Eickhof and Holzer 2006), and hand in hand with this the establishment of a 
sector-specific regulator (European Commission 2007a; Interview Klotz). The 
move towards legal and functional unbundling was also a major change (Eickhof 
and Holzer 2006; European Commission 2007a; Interview Klotz).  

The general picture that emerges is that the task of transposition was 
particularly difficult in Germany, since a completely new system had to be 
introduced. This was also confirmed by the respondents. In addition, the 
transposing law was very extensive compared to the old law (Interview Federal 
Ministry of Economics energy). The old law from 1998 had nineteen paragraphs in 
the main part of the law (Article 1), and ten paragraphs in Articles 2-5 where some 
other laws are changed, and transitory arrangements and the entering into force of 
the act are regulated. In contrast to this, the new law had 118 paragraphs in the 
main part of the law (Article 1), and fifteen paragraphs in Articles 2-5 where the law 
regarding the organisation of the Bundesnetzagentur and other laws and orders are 
changed, and the entering into force of the act is regulated. 

 
 
8.3.2 Choice of transposition instrument and manner of transposition 

 
The energy package was mainly transposed by the Second Act on the Revision of 
Energy Industry Law (‘Zweites Gesetz zur Neuregelung des Energiewirtschafts-
rechts’), which was adopted on 7 July 2005. Four important Ministerial orders 
regulating the network access and tariffs were also important for completing 
transposition23 (Interview Federal Ministry of Economics energy; Interview 
Ministry of Economics NRW).   

In principle, the transposing act only served to transpose the directives 
(Interview Federal Ministry of Economics energy; Interview Ministry of Economics 

                                                 
23 Verordnung über den Zugang zu Elektrizitätsversorgungsnetzen 
(Stromnetzzugangsverordnung) vom 25.7.2005 (BGBl I 2243 vom 28.7.2005), Verordnung über 
die Entgelte für den Zugang zu Elektrizitätsversorgungsnetzen (Stromnetzentgeltverordnung) 
vom 25.7.2005 (BGBl I 2225 vom 28.7.2005), Verordnung über den Zugang zu 
Gasversorgungsnetzen (Gasnetzzugangsverordnung) vom 25.7.2005 (BGBl. I 2210 vom 
28.7.2005), Verordnung über die Entgelte für den Zugang zu Gasversorgungsnetzen 
(Gasnetzentgeltverordnung) vom 25.7.2005 (BGBl. I 2197 vom 28.7.2005) 
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NRW). However, the provisions in the old law that were unrelated to transposition 
were kept in the law. In addition, there was much room for manoeuvre in the 
directives to elaborate the policy. In consequence, the transposing law deals with 
the themes of the directives, but added details in order to create a complete 
working system (Interview Federal Ministry of Economics energy). The act also 
served to transpose directive 2004/67 concerning measures to safeguard security 
of natural gas supply (deadline 19 May 2006). The transposing act replaces the 
Energy Industry Act (‘Energiewirtschaftsgesetz (EnWG)’) from 1998, which was 
repealed when the transposing act entered into force, and the new law was much 
more detailed than the previous law (Interview Klotz). Also in this case, the 
Ministry of Economics was responsible for transposition. Another European 
impulse was regulation 1228/2003 on the conditions for access to the network for 
cross-border exchanges in electricity. 

 
 
8.3.3 Transposition outcome and outline of the process  

 
The main piece of transposing legislation, the Second Act on the Revision of 
Energy Industry Law, entered into force on 13 July 2005. This was slightly more 
than one year after the deadline set out in the directives, and the transposition of 
these directives was therefore moderately delayed in Germany. Although the delay 
was longer than for the telecommunications package, the difference is very small. 
The whole process of transposition took about one year and ten months, which was 
somewhat shorter than in the telecommunications case. The four Ministerial 
orders regulating the network access and tariffs entered into force a few weeks 
later.   

In principle, transposition was completed with the adoption of the new Act 
and the four Ministerial orders (European Commission 2007a; Interview Federal 
Ministry of Economics energy; Interview Ministry of Economics NRW). These 
instruments represent the core of the regulation, and the Ministerial orders were 
necessary to start the regulatory system in the sectors (Interview Ministry of 
Economics NRW). Compared to the telecommunications case, the change in 
regulatory system was much more radical for energy, and therefore the Ministerial 
orders were more important for completing transposition in this case. Pritzsche 
and Klauer, confirm that subordinate legislation e.g. regarding the calculation of 
grid usage fees, was necessary to transpose the directives (Pritzsche and Klauer 
2005: 148). There were also other Ministerial orders that were adopted later, but 
these were not central to transposing the directives (Interview Ministry of 
Economics NRW). There were two infringement proceedings against Germany 
regarding incorrect implementation of the electricity directive, but none regarding 
the gas directive. One proceeding was merely regarding the failure to notify public 
service obligations to the Commission, and the other regarded preferential access 
for certain historical contracts in the market of electricity. While the first does not 
concern transposition, it is unclear whether the latter concerned legal transposition 
or practical application of the provisions in the national law by the BNetzA. In any 
case, transposition appears to be essentially correct.  
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The process of drafting the transposing legislation started in the autumn of 2003, 
which was shortly after the adoption of the directives. When the transposition 
process normally starts depends on the situation. However, transposition is usually 
not started before the directives are adopted, as all issues are not fixed before that 
time (Interview Federal Ministry of Economics energy). Compared to the 
telecommunications case, the process started somewhat earlier.  

From the start of the transposition process until the handing over of the draft 
to the Bundesrat, a little less than a year passed. This is somewhat shorter than in 
the telecommunications case. However, it should be mentioned here that the 
cabinet decision was taken in June, which meant that there was a delay of one and 
a half months before the Bundesrat could start its work. If these one and a half 
months are subtracted from the preparatory phase, it appears even shorter. From 
the adoption of the directives until the bill reached the Bundesrat about one year 
and two months passed. The passage through the two parliamentary chambers and 
the mediation committee took ten months. The signing, publication and entering 
into force of the act took another month. This means that the parliamentary phase 
was about three months longer than in the telecommunications case. The 
difference is due to the fact that the passage through the Bundestag took six 
months for the energy act and merely two months for the telecommunications act. 
This is illustrated in Table 2. As mentioned above, the parliamentary phase takes a 
minimum of seven to eight months, so also in this case the parliamentary phase 
was not particularly long. Most of the respondents agreed that the legislative 
process was not especially lengthy for a law of this size and importance (Interview 
Bundestag energy; Interview Federal Ministry of Economics energy; Interview 
Ministry of Economics NRW). While the delay in the telecommunications case 
mainly took place in the preparatory phase, the delay in this case was not 
concentrated to any particular phase. 

 
 

Table 2. Duration steps transposition energy Germany 
 

Step  Energy DE  Time in months step 
Directive adopted  26 Jun 2003    
Start transposition process  Autumn 2003   (2) 
Official draft ('Referentenentwurf')  Feb 2004  5 
Cabinet vote  End Jun 2004  5 
Bill to First Chamber  13 Aug 2004  1.5 
Bill to Second Chamber  14 Oct 2004  2 
Bill to First Chamber/Decision parliament   15 Apr 2005  6 
Bill to Mediation Committee  29 Apr 2005  0.5 
Decision First Chamber  17 Jun 2005  1.5 
Signed  7 Jul 2005  0.5 
Publication law  12 Jul 2005  0.5 
Entry into force  13 Jul 2005  0 
Total preparatory phase     11.5 
Total parliamentary phase     11 
Total     22.5 
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As mentioned in the previous chapter, the deadline for these directives can be 
considered to be quite short. Considering the tremendous change that had to take 
place in Germany, this deadline was especially tight in this case.  

 
 
8.3.4 Clearances, decision points and involved actors 

 
The process of adopting the formal law consisted of 24 decision points and 28 
clearances. This is illustrated in Figure 2. Six of the decision points formed the 
preparatory stage and eighteen the parliamentary stage. Nine of the clearances were 
part of the preparatory stage, and nineteen were part of the parliamentary stage.  

As mentioned in the telecommunications case, most of the clearances are part 
of the formal process of adopting a law. The difference in this case is that the 
informal steps of presenting an initial draft and discussing it with the market 
parties were not part of the process. As in the telecommunications case, the 
Mediation Committee was appointed. The key actors involved in the process were 
the ministry, the market parties, the Bundestag and the Bundesrat. The RegTP was 
involved to a smaller extent as it was at the time not yet appointed as the regulator 
for the energy market.  

 
 
8.3.5 Points of discussion in the process and preferences of the actors 

 
The German government viewed the directives as an acceptable compromise, and 
once the directives were adopted it accepted that a new system had to be installed in 
Germany (Interview Federal Ministry of Economics energy). However, some of the 
respondents indicate that the Ministry of Economics was sceptical towards 
regulated TPA (Interview BNetzA; Interview Bundestag energy). On the other 
hand, in a monitoring report that the Ministry of Economics published on 1 
September 2003 (Bundesministerium für Wirtschaft und Arbeit 2003), the 
ministry distanced itself somewhat from the largely self-regulatory system 
established in 1998. In the report, self-regulation in the gas sector was criticised, 
while self-regulation in the electricity sector was viewed more positively, except for 
the regulation of access charges (Müller 2006: 277). This report served as 
preparation for the transposition of the new directives (Interview Federal Ministry 
of Economics energy). The government draft from the summer of 2004 largely 
followed the recommendations of this report (Müller 2006: 277). However, the 
government draft retained a system of ex post control of network access, as the 
government was of the view that ex ante authorisation of network tariffs was 
unfeasible considering the large number of operators (Schmidt 2005).  

While RegTP (Interview BNetzA) and the consumers’ organisations viewed 
the directives positively (Interview Federal Ministry of Economics energy), the 
market parties in general (except a few newcomers and the energy intensive 
industry) viewed regulation of the market critically (Interview BNetzA; Interview 
Bundestag energy; Interview Federal Ministry of Economics energy). In contrast to 
the telecommunications case, where there was broad agreement on the main lines, 
there was a fundamental discussion regarding the key principles of the directives 
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before the discussion on the details could start in this case (Interview BNetzA). 
While it was clear to everyone that the directives had to be transposed, the issue 
was controversial, as energy law often is (Interview BNetzA; Interview Bundestag 
energy; Interview Federal Ministry of Economics energy; Interview Ministry of 
Economics NRW). There was controversial debate between the Bundestag and 
Bundesrat, and between the government and the opposition, and a Mediation 
Committee was appointed (Interview Federal Ministry of Economics energy). 
However, at the time of transposition there was a growing consensus that the 
system of negotiated regulation was not working in a satisfactory manner, and that 
it was difficult for the Cartel Office to ‘regulate’ the market on the basis of 
competition law. Even to some extent within the industry, an acceptance for the 
need for regulation was emerging (Interview BNetzA; Interview Bundestag energy; 
Interview Federal Ministry of Economics energy; Interview Ministry of Economics 
NRW). In that sense, the time was ripe for the directives and the change in national 
policy (Interview BNetzA). 

Also in this case it was contested whether the transposing legislation was in 
line with the directives. One example concerns whether the directives require ex 
ante regulation of tariffs. Among the respondents of the current study both the 
opinion that the directives allowed for ex post regulation of access tariffs (Interview 
Ministry of Economics NRW) and that it had to be ex ante (Interview BNetzA) were 
present. In the energy directives it is less clear cut if ex ante regulation is required 
than in the telecommunications directives. It is possible to argue that ex post 
regulation is allowed if one look at the letter of the directives. However, if one 
considers the spirit of the directives, which is to set up a market with efficient 
competition, strong support can be found for the argument that regulation has to 
be ex ante (Interview Klotz). 

As became clear above, the transposition of these directives in Germany 
involved a fundamental shift in the system of regulating the energy market from 
negotiated TPA to regulated TPA. However, since it was clear from the directives 
that regulated TPA had to be introduced, the discussion did not concern whether to 
introduce access regulation, but how the access regulation should be organised. 
More specifically the discussion concerned the extent of access regulation 
(Interview Klotz; Interview Federal Ministry of Economics energy; Interview 
Ministry of Economics NRW).  

The main lines of the preferences were as follows. The government coalition 
and the energy industry (network operators) were against strict regulation 
(Interview Bundestag energy; Interview Ministry of Economics NRW). Some of the 
respondents indicated that it was possible for the energy industry to have a 
significant influence on the draft through the Ministry of Economics. However, the 
government coalition was somewhat divided on this issue, and the Alliance 
'90/The Greens, which also headed the Ministry of Environment24, were more 
inclined to support stricter regulation (Interview Bundestag energy; Interview 
Ministry of Economics NRW). Around the time that the bill was sent to the 
Bundestag, the Greens took up the demand for ex ante access price regulation 
(Schmidt 2005; Müller 2006: 278). The view that stricter regulation was necessary 

                                                 
24 Federal Ministry for the Environment, Nature Conservation and Nuclear Safety 
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was held by the opposition party CDU, the majority of the Länder, the energy 
intensive industry, a small group of newcomers and the consumer organisations 
(Interview Bundestag energy; Interview Ministry of Economics NRW).In this case, 
the views of RegTP did not coincide with those of the Ministry of Economics, but 
were more in line with the CDU (Interview BNetzA). The Länder delivered strong 
criticism on the government draft, and demanded ex ante regulation of access 
prices (Müller 2006: 277). Under the main issue of how to organise access 
regulation, three main sub issues were discussed, namely ex ante versus ex post 
regulation, the system of incentive regulation (‘Anreizregulierung’), and the ‘entry-
exit’ system related to gas infrastructure.  

The issue of whether the access tariffs should be regulated ex ante or ex post 
was a point of discussion throughout the process (Interview BNetzA; Interview 
Federal Ministry of Economics energy; Interview Ministry of Economics NRW). For 
telecommunications, ex ante regulation was accepted, but in the energy sector this 
was new (Interview BNetzA). The Ministry of Economics foresaw administrative 
problems in introducing ex ante regulation from the start and therefore wanted to 
postpone it (Interview Federal Ministry of Economics energy).  

The system of ‘incentive regulation’ that was discussed involves that the 
operators get a price cap, and the operators are allowed to set the prices below this 
price cap. In the next period, there will be a downward adjustment of the cap. This 
system seeks to create a form of substitute for competition, and companies 
increasing their efficiency in any regulatory period can keep the efficiency gains 
exceeding the efficiency requirement (Kraus 2006; Interview BNetzA). This system 
for calculating grid tariffs is used for example in the UK (Interview Bundestag 
energy). This was not foreseen by the directives, but falls within the scope of the 
directives (Interview Klotz).   

The ‘entry-exit’ system enables more competition on the existing gas 
infrastructure (Interview Klotz). The system, which is also used in the Netherlands, 
involves that gas enters the grid at an entry point and leaves the grid at an exit 
point. Shippers contract and nominate transport capacity on these points and have 
to ensure that the volume of gas injected into the system is equal to the volume that 
they extract from it.  

Since there was no sector-specific regulator for energy in Germany, the 
establishment of a regulator, and the discretion it should have was an additional 
topic of discussion. Regarding the new regulator, the issue was not whether there 
should be a new regulator, as this was prescribed by the directives (Interview 
Klotz). There was some discussion regarding whether the regulation should be left 
to the Cartel Office or be transferred to RegTP or a newly established regulator 
(Interview BNetzA; Interview Ministry of Economics NRW). However, this issue 
was solved relatively early on in the process. A basic decision was taken by the 
ministry already in the summer of 2003 to appoint RegTP as the regulatory agency 
(Bundesministerium für Wirtschaft und Arbeit 2003; Interview Federal Ministry of 
Economics energy). In the first reading in the Bundestag, the minister declared 
that it was indisputable that RegTP would be appointed as the energy regulator 
(Bundestag 2004b). More delicate was the subject of the discretion that the 
regulator should have. The issue of an independent regulator for energy was 
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discussed in academia for the first time. In the case of energy, academia was much 
more sceptical towards an independent regulator than for telecommunications. 
There were arguments that it would be against the constitution, and that an 
independent regulator is not democratically controlled (Interview BNetzA). Even 
more than in the telecommunications case there was a strong tendency to prescribe 
the details by law and thereby reduce the discretion (Interview BNetzA). This 
tendency to prescribe details by law is called ‘normative regulation’ (Interview 
BNetzA; Interview Ministry of Economics NRW). This is in line with the German 
legal system which leaves little discretion to the courts and the administration 
(Interview Ministry of Economics NRW). 

Another debated issue that also concerned who should be responsible for 
regulation regarded whether a certain amount of regulation should be handled at 
the Länder level. The issue of what should be handled at what level is a typical issue 
that is frequently discussed in Germany (Interview Klotz). On this issue, the 
preferences did not coincide with the preferences regarding the extent of 
regulation. The federal government proposed that only the BNetzA should be 
responsible for regulation of all network companies (Interview Federal Ministry of 
Economics energy). The Green party was in this case on the same line as SPD and 
very much opposed to regulation at Länder level (Interview Ministry of Economics 
NRW). The Länder on the other hand wanted to keep regulation to a certain extent 
at Länder level (Interview Bundestag energy; Interview Ministry of Economics 
NRW). 

The Bundestag accepted the bill with the votes of SPD and Alliance '90/The 
Greens for and CDU/CSU and FDP against. As mentioned above, a majority of the 
Bundesrat decided to appoint the Mediation Committee. The proposal by the 
Mediation Committee was accepted unanimously by the Bundestag, and by a 
majority of the Bundesrat. During the treatment in the Bundestag and Bundesrat, 
the bill was changed on some substantial points. This was mainly due to a 
compromise in the Mediation Committee. First, ex ante regulation was introduced 
from the start (Bundesrat 2005; Interview Bundestag energy; Interview Federal 
Ministry of Economics energy; Interview Ministry of Economics NRW). Second, 
the ‘entry-exit’ system for the gas market/easier access to the gas networks was 
introduced (Bundesrat 2005; Interview Bundestag energy). Third, it was 
established in the law that a regulation is to be adopted at a later stage to introduce 
‘incentive regulation’ (Interview BNetzA; Interview Bundestag energy). Finally, the 
monitoring of network operators with less than 100 000 connected customers and 
whose networks do not cross Länder borders was delegated to the Länder level 
(Bundesrat 2005; Interview Bundestag energy; Interview Federal Ministry of 
Economics energy; Interview Ministry of Economics NRW). The opposition had a 
strong position due to its majority position in the Bundesrat, and these changes 
were largely along the lines that the opposition preferred. 

A contextual factor that might have influenced the outcome regarding the 
content of the law is that after the bill had been submitted to the Bundesrat and 
Bundestag there was a steep rise in energy prices. This created the impression 
among the public that the energy producers abused their position until the new law 
would enter into force, and this affected the public debate and also the debate in the 
Bundesrat and Bundestag (Müller 2006: 277-8). 
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8.3.6 Political factors 
 

In the previous section, it was shown that resistance agaist the changes that the 
directives and the transposing legislation aimed to introduce existed to a larger 
extent than in the telecommunications case. While there was a wide understanding 
for the need to transpose the directives, and while there was a growing realisation 
that the existing German system was not working in a satisfactory manner, some of 
the respondents indicate that the resistance of the powerful energy industry slowed 
down the transposition process (Interview BNetzA; Interview Bundestag energy). 
However, the way in which this delayed transposition was not through a direct 
blockage of the process. Rather, the differing views on the extent of regulation by 
the two ‘camps’ described above led to a long and heated discussion on this issue, 
both in the preparatory phase (within the government) and in the parliamentary 
phase. Also, the considerable change that was necessary for Germany involved that 
many political decisions had to be made. Difficult discussions were mentioned by 
many of the respondents as a reason for delay (Interview BNetzA; Interview 
Bundestag energy; Interview Ministry of Economics NRW).     

Also in this case, there are no indications of resistance due to a lack of 
legitimacy. As in the telecommunications case, the civil servants within the 
responsible ministry who did the negotiations were not the same as those who 
worked on transposition. There was, however, close cooperation between the 
‘negotiators’ and the ‘transposers’ (Interview Federal Ministry of Economics 
energy; Interview Ministry of Economics NRW). As RegTP was not yet appointed 
as the regulator of the sector during the negotiations, they were also in this case not 
invited by the ministry to deliver comments. At that time, the Federal Cartel Office 
was closer to the energy market, and there were more (informal) discussions with 
them (Interview BNetzA; Interview Federal Ministry of Economics energy). 
However, as mentioned above, this was not viewed as a problem by RegTP, as 
RegTP saw its role mainly in the implementation phase (Interview BNetzA). The 
market parties could deliver their views during the negotiations. Generally, there 
are discussions with the market parties during the negotiations in Brussels. Also, 
the market parties are of course represented in Brussels (Interview Federal 
Ministry of Economics energy). It is unclear if the competitors were invited to 
deliver comments during the negotiations. However, as the directives are very 
much to their advantage, it is not likely that a lack of involvement would lead them 
to resist the directives. The parliament can submit comments to the government 
during the negotiations, but the government does not ask the parliament for its 
view (Interview Federal Ministry of Economics energy). As mentioned above, the 
involvement of the German parliament during the negotiations is in general 
limited. In this case, none of the respondents indicated that this led to problems.  

The priority of the responsible ministry to transpose the directives in a timely 
manner was low (Interview Bundestag energy; Interview Federal Ministry of 
Economics energy). The reasons for this were that the deadline was seen as 
unrealistic, and that there were many complex issues that had to be dealt with. 
However, the ministry still tried to speed up the procedure, e.g. regarding the 
consultation procedure, and the goal was to finish the procedure before the end of 
2004 (Interview Federal Ministry of Economics energy). Also in this case, EU 
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pressure was mentioned as a factor that made the government want to avoid too 
long delays (Interview Ministry of Economics NRW). In the First reading in the 
Bundestag, the minister pointed out that Germany, as most other member states, 
was pressured and urged by Brussels to speed up. However, he also pointed out 
that on the other hand it is clear that the task of adopting the law was very complex 
and challenging (Bundestag 2004b). As mentioned in the telecommunications 
case, the Bundestag and Bundesrat in general find it more important that the 
discussion on a topic of this importance takes place in a timely manner than that 
the directives are transposed on time. In this specific case, the respondents found it 
difficult to assess if the priority of timely transposition was higher or lower than 
normal in the Bundestag and Bundesrat. RegTP found timely transposition 
important. However, as it was not clear from the start that they would be appointed 
as the regulator for energy, they had to be more patient than in the 
telecommunications case (Interview BNetzA). Among the market parties, as 
mentioned above, the bulk of the sector had every incentive to slow down the 
process as much as possible (Interview BNetzA; Interview Bundestag energy).  

Something that speeded up the process substantially in the end and forced the 
parties to reach a compromise was that premature federal elections were 
announced after the defeat of SPD in elections in North Rhine-Westphalia on May 
22. This was during the treatment of the bill in the Mediation Committee. In view 
of the upcoming elections, which finally took place on September 18, both the 
government and the CDU found it important to reach a compromise in order to 
finalise the law before the elections. Otherwise, the legislative process would have 
to start all over again after the elections as the new parliament is not bound by the 
old parliament, and that was something that all parties involved wanted to avoid. 
This of course provided pressure for the parties to come to a conclusion (Interview 
Federal Ministry of Economics energy; Interview Ministry of Economics NRW). It 
is also possible that the expected outcome of the elections, which was that the CDU 
would gain a strong position, further strengthened the position of the opposition 
(Interview Bundestag energy). Hence, this is a case of increased political priority to 
adopt the law due to external political circumstances.  

 
 
8.3.7 Administrative factors 

 
At the responsible ministry, there were four units that were involved in the 
negotiations and in transposition, one legal unit and three policy units. At the legal 
unit responsible for transposition there were three to three and a half lawyers that 
worked full time with transposition during one year, and there were also a number 
of policy specialists involved. In total, there were about ten to fifteen civil servants 
in the different units that worked on transposition. However, the policy specialists 
only had transposition as part of their task. Of course, the civil servants involved 
also to some extent worked on the bill during the parliamentary procedure. 
However, two things should be noted here. First, the respondent at the ministry 
found it difficult to assess exactly how many policy experts that were involved in the 
transposition process and how much time they spent on this task, as some of the 
policy experts only worked on one or a few specific issues. Second, he found that as 
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the group working on transposition was rather small it was not very relevant that 
the civil servants were placed at different units. In addition to the civil servants 
from the ministry, four lawyers and economists from RegTP were present at the 
ministry for a longer period during the legal drafting (Interview Federal Ministry of 
Economics energy). Compared to the Dutch energy case, where the team working 
on transposition consisted of four people, the capacity in this case was much 
higher. However, the task of transposing the energy directives was also much more 
substantial for Germany. The respondent at the ministry found it is difficult to 
assess if this capacity was sufficient (Interview Federal Ministry of Economics 
energy). Compared to the German telecommunications case, the staffing is 
comparable or somewhat higher concerning the number of policy experts involved. 
As the task of transposing these directives was at least as demanding as transpo-
sing the telecommunications directives (e.g. involving adding 100 new articles to 
the law), this indicates that capacity was somewhat stretched also in this case. 
However, the impression of one respondent was the staffing was more satisfactory 
in this case (Interview BNetzA).  

As in the telecommunications case, there was a mixture among the civil 
servants involved regarding experience. As mentioned above, there was close 
cooperation between the civil servants that had been involved in the negotiations 
and those that handled transposition, and that made it possible to transfer the 
knowledge built up during the negotiations to the transposition team (Interview 
Federal Ministry of Economics energy; Interview Ministry of Economics NRW).  

Both the manpower and the expertise of RegTP were more problematic in this 
case for two reasons. First, they were not yet appointed as the regulator for energy, 
and had to free some people from their tasks regarding telecommunications 
regulation in order to work on the expert advice that RegTP provided to parliament. 
Second, RegTP had no previous experience with energy regulation. This meant that 
the people involved had to make themselves familiar with the special features of 
the energy markets and networks. Of course, they had general knowledge 
regarding regulation, and this could to some extent be transferred. However, it 
needed to be adapted to the specifics of the energy regulation, and this was more 
time consuming than in the field of telecommunications where every day 
knowledge could be used (Interview BNetzA).  

In the Bundestag and Bundesrat, the same parliamentary committees had the 
main responsibility for the bill. The respondents found it difficult to assess whether 
the expertise in the Bundestag and Bundesrat was sufficient. However, one 
respondent indicated that the knowledge was insufficient and that even the 
specialists could easily be influenced by lobbyists (Interview BNetzA).  

Regarding the ‘transposition culture’, the same applies as for the telecommu-
nications case.  
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8.3.8 Other factors 
 

As mentioned in the description of the points of discussion in the process of 
transposition above, an external factor in the form of the announcement of 
elections put strong pressure on the parties involved to find a compromise in the 
framework of the Mediation Committee. This factor served to speed up 
transposition.  

Throughout the description of this case, it has been made clear that 
discrepancy between the directives and the German policy and administrative 
traditions was substantial.  

 
 
8.4 Conclusions 

 
8.4.1 Comparison of the German cases 

 
In Germany, both packages were transposed with moderate delay, and the delays 
were approximately equal in length. However, a comparison of the different stages 
of the process of transposition shows that although the delay was similar in length, 
there were differences in the length of the preparatory and parliamentary phases. 
In the telecommunications case, there was more delay in the preparatory phase, 
and in the energy case, there was more delay in the parliamentary phase. 
Regarding the timing of the start of the process of transposition, this was similar in 
the two cases, although somewhat earlier in the energy case. The time available was 
a few months more in the telecommunications case, but did not lead to a shorter 
delay in this case. In this section, it will be examined how the differences in 
outcome can be explained in terms of the theoretical framework and whether the 
similarities in outcome fit with the scores on the theoretical variables.  

As mentioned above, the process of transposition was initiated with 
approximately the same timing in the two cases, or slightly earlier in the energy 
case. The fact that there was no or little variance on all variables in this stage fits 
well with the similar timing of the start. However, the lack of variance makes it 
difficult to say much about the effect of any of these variables on the timing of the 
start of the process in these two cases.  

The preparatory phase was four months longer in the telecommunications 
case than in the energy case. This difference cannot be explained by manpower, 
expertise, priority, or legitimacy as there was no or only small variance on these 
variables. While there were discussions in both cases in this phase, the underlying 
reasons for these discussions differ between the cases. In the energy case, the 
background of the discussions was that the changes required in the energy case 
were far reaching, and that there was political resistance against these changes. In 
contrast to this, in the telecommunications case there was a general consensus 
regarding the basic goals to be achieved. Still, as in the Dutch telecommunications 
case, the changes required to German legislation in the telecommunications case 
were quite substantial, the issues involved were complex and provided for some 
room for interpretation, and the interests of the market parties were diverging. This 
was sufficient to give rise to discussions. While the discussions in the energy case 
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were of a more fundamental nature, the political resistance did not translate into a 
longer preparatory phase in the energy case. On the contrary, this phase was longer 
in the telecommunications case. This can be explained by the fact that the access 
was more limited in the energy case, even though the same ministry was 
responsible for transposition in the two cases, and that this prevented lengthy 
discussions. Part of the more extensive access in the consultation process in the 
telecommunications case was the publication of an informal ‘Arbeitsentwurf’ that 
was used in the discussions with the market parties. The role of the regulator was 
also smaller in the energy case as it had not yet been appointed as the regulator of 
the energy market. The number of decision points and clearances in this phase was 
also somewhat higher in the telecommunications case. However, as the difference 
on this variable is fairly small, it is not mainly the number of decision points and 
clearances that was of importance, but the higher level of access was more 
important.  

The parliamentary phase was three months longer in the energy case than in 
the telecommunications case, and the difference is the other way around compared 
to the preparatory phase. On the variables manpower, expertise, and legitimacy 
there is no or little variance, and as in the preparatory phase these variables 
therefore do not play a role in explaining this difference. The number of decision 
points and clearances and the level of access were also the same in the two cases in 
this phase. The equal level of access left room for intensive discussions regarding 
the involved issues in both cases. However, considering the fundamental nature of 
the discussions in the energy case, a difference of three months appears as a quite 
small difference. There are two potential reasons for this. First, the priority in the 
energy case increased substantially in the end of the parliamentary process due to 
upcoming premature elections, and that the parliamentary phase was thereby 
shortened in this case as the impending elections served as a strong incentive for 
the involved actors to reach a compromise at this point. Second, the fundamental 
nature of the discussions in the energy case did not form a particular problem in 
reaching a compromise. The interview material indicates that the former was the 
case.  

To sum up, four main points can be made on basis of the comparison of the 
two German cases. First, the increased priority in the energy case in the end of the 
parliamentary phase was possibly of importance for the relative shortness of this 
phase in spite of the fundamental nature of the discussions. Second, the level of 
access was of key importance for the length of the discussions in the preparatory 
phase. Third, intensive discussions played a role for the length of the process. The 
background of the discussions was political resistance and disagreement on the 
main principles in the energy case, and in the telecommunications case the 
complexity of the issues to be transposed and diverging interests of the involved 
actors. Fourth, a longer available time for transposition in the telecommunications 
case did not serve to reduce delay in this case in comparison to the energy case. 
This reinforces the points made in the previous chapter. The only point made in 
that chapter that cannot be confirmed here concerns the effect of priority for the 
start of the process and in the preparatory phase. This is due to a lack of variation 
on this variable for the German cases in these phases.  
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The analysis of the two German cases largely supports the conclusions based on 
the analysis of the two Dutch cases. In addition to this, a comparison of the 
transposition cases across the countries may shed additional light of the role of the 
variables that were found to be of importance within the member states, and may 
also point to the importance of additional variables. Therefore, such a cross country 
comparison of the transposition of the telecommunications and the energy 
packages in Germany and the Netherlands will be conducted in the following 
sections. 

 
 
8.4.2 Comparison of the German and Dutch telecommunications cases 

 
In the German and Dutch telecommunications cases, the delay was roughly equal. 
In the German case, the delay was eleven months, and in the Dutch case ten 
months. However, there are some differences regarding the different phases of 
transposition. While the transposition in the German case was initiated a few 
months after the adoption of the directives, it was initiated some months before the 
adoption of the directives in the Dutch case. This means that in spite of the equal 
delays, the process of transposition was longer in the Dutch case. The difference in 
length is mainly located in the parliamentary phase, which was five months longer 
in the Dutch case. Below, it will be examined how these differences can be 
explained in terms of the theoretical framework.  

The start of the process was initiated later in the German than in the Dutch 
case, and in accordance with the findings above, this is well explained by the lower 
level of priority in the German case. This lower priority was mainly due to the 
overall lower level of priority for timely transposition in Germany. For the other 
variables, there was only a small difference regarding manpower, which was 
slightly lower in the German case. Although this difference is in the expected 
direction, the difference is small and the effect limited. 

The equal length of the preparatory phases fits well with the lack of or limited 
variance on the variables expertise, manpower, political resistance, number of 
decision points and clearances, and level of access. The high level of access paved 
the way for lengthy discussions in both cases. As mentioned in the previous 
chapter, a lack of legitimacy played only a very limited role for the length of the 
discussions in the Dutch case, and in the German case, there were no indications 
of problems regarding legitimacy. However, in contrast to the findings in the 
analysis of the Dutch cases, the level of priority did not have the expected effect on 
the length of the preparatory phase. The priority in the Dutch case was higher than 
in the German case, but this did not shorten the preparatory phase in the Dutch 
case.   

The longer parliamentary phase in the Dutch case is somewhat puzzling in 
view of the scores on the theoretical variables. As mentioned above, most of the 
delay in the Dutch case took place in the first chamber, and this phase was 
substantially longer than the treatment in the Bundesrat and the Mediation 
Committee taken together. In relation to the findings of the within country 
comparisons in Germany and the Netherlands, the accelerating effect of a higher 
level of priority is contradicted by this comparison. In addition, in contrast to the 
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within country comparisons, in this cross country comparison there was variance 
in the parliamentary phase on the variables number of decision points and 
clearances and the level of access. The number of decision points and clearances 
was higher in the German case, and the level of access was higher since the Länder 
and the political opposition had access to a veto via the Bundesrat. However, 
neither of these variables proved to have the expected effect on the length of this 
phase. The other theoretical variables also cannot explain the puzzling outcome 
due to a lack of variance on these variables.  

In sum, in relation to the findings of the within country analyses of the 
German and Dutch cases three main points can be made. First, the effect of 
priority is only partly confirmed. It proved to have the expected effect for the start of 
the process, but not in the preparatory and parliamentary phases. Second, it is not 
possible to confirm nor disconfirm the findings regarding the effect of access in 
the preparatory phase due to a lack of variance. The same goes for the role of 
discussions. Third, unlike the situation in the within country analyses, there were 
differing levels of access and variance regarding the number of decision points and 
clearances in the parliamentary phase. This meant that the effect of these variables 
could be assessed in this phase in the cross country analysis. However, they did not 
have the expected effect.    

 
 
8.4.3 Comparison of the German and Dutch energy cases 

 
While the energy directives were transposed with a delay of about one year in 
Germany, they were transposed on time in the Netherlands. The delay in the 
German case compared to the Dutch case was partly due to a later start of the 
process. In the German case, the process of transposition was initiated shortly after 
the directives had been adopted, and in the Dutch case seven months before the 
adoption of the directives. In addition to this, the parliamentary phase was about 
four months longer in the German case, and this further contributed to the delay. 
The preparatory phase was slightly longer in the Dutch case.  

The later start of the process in the German case can also here in line with the 
findings of the within country analyses be explained by the lower level of priority in 
the German case. The variance in the scores of the other variables was limited, 
although there also here was only a small difference regarding manpower. 

The relatively equal length of the preparatory phases is somewhat puzzling. 
There was substantial variance on some of the theoretical variables. In the Dutch 
case, the priority was higher, there was no political resistance, and the level of 
access was lower. The preparatory phase should have been shorter in the Dutch 
case according to the theoretical expectations. This first of all means that the effect 
of priority for the length of the preparatory phase cannot be confirmed. It is also 
difficult to assess the effect of access here. The discussions in the Dutch case were 
indeed limited as the low level of access would lead one to expect. However, the 
changes required to Dutch legislation were also limited and relatively 
uncontroversial if compared to the German case, and this might also be a reason 
behind the limited discussions. However, it is clear that the more limited 
discussions did not lead to a shorter preparatory phase in the Dutch case compared 
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to the German case, and this seems to disconfirm the role of discussions for the 
length of the preparatory phase identified in the within country comparisons. 
Although no conclusive answer can be given here, some thoughts about possible 
reasons for this are in place. One possible explanation is that a certain period of 
time is likely to be necessary for the legal drafting. Since discussions with market 
parties can take place in parallel to the drafting process, discussions that are 
relatively limited in length do not necessarily prolong the process. In addition, 
discussions with market parties might provide useful input and thereby facilitate 
the legal drafting. For these specific cases, it is possible that the relatively limited 
level of access in the German case limited the discussions to such an extent that 
they did not add any extra time to the process than the time that was already 
necessary for the legal drafting. 

The longer parliamentary phase in the German case can be explained by fact 
that the access was higher in the German case, which involved that the opposition 
had access to a veto in the Bundesrat. The higher number of decision points and 
clearances in the German case also fits well with the longer phase. On all other 
variables, the variance is limited. Regarding priority, the overall score is similar for 
the two cases. However, in the Dutch case, the priority was more constant than in 
the German case, where the priority was suddenly sharply increased at the end of 
the process. What the cases had in common, however, was that the pressure to 
finalise the process was substantial.  

In sum, three main points can be made on the basis of this cross country 
comparison. First, as in the cross country comparison above, the effect of priority 
identified in the within country comparisons is partly confirmed. It proved to have 
an effect on the start of the process, but not on the preparatory phase. In the 
parliamentary phase, there was no variance. Second, no clear conclusions could be 
drawn here regarding the effect of access in the preparatory phase identified in the 
within country comparisons, since it is unclear if the more limited discussions in 
the Dutch case were due to more limited access or much more substantial changes 
required to the German legislation. In the previous cross country comparison, this 
effect could also not be confirmed, but there it was due to a lack of variance. Third, 
as in the previous cross country comparison, the effect of the variables number of 
decision points and clearances and access in the parliamentary phase could be 
assessed. However, in contrast to the previous comparison, they did have the 
expected effect here. 

 



 

Chapter 9:  
Greece: Transposition in a southern European state  

 
 
 
 

In the previous two chapters, the transposition of the two selected packages in the 
Netherlands and Germany have been studied and analysed. While these two 
member states differ regarding their political structure, the political and 
administrative culture is similar. Therefore, the transposition of the two selected 
packages of directives in the southern European setting of Greece will be studied in 
the present chapter. The chapter basically follows the same structure as the 
previous chapters. First, the key characteristics of Greece, the organisation of 
transposition, and the procedure for adopting the relevant legal instrument will be 
presented. In the main part of the chapter the transposition of the two packages 
will be studied. In contrast to the Netherlands and Germany, however, Greece did 
not transpose the telecommunications package as a single package, but transposed 
the telecommunications privacy directive separately. Therefore, the transposition of 
the main part of the telecommunications package will first be studied and 
thereafter the transposition of the telecommunications privacy directive will be 
described in a separate section. The energy directives were largely transposed as a 
package, but in two different laws. Because of the package approach, the 
transposition of the energy package is described in a single section in order to avoid 
repetition. However, in the analysis the two energy cases are viewed as separate 
since the scores on several variables differ. In the conclusions the Greek cases will 
first be analysed, and it will be considered how this adds to the findings in the 
preceding case study chapters. Thereafter a comparative analysis of the two 
packages across the three member states will be performed in order to see if this 
can shed additional light on the findings in the previous comparisons. 

 
 
9.1 Transposition in Greece 

 
9.1.1 Basic characteristics of Greece 

 
Greece is a centralised unitary state, and is regarding the political structure more 
similar to the Netherlands, which is a decentralised unitary state, than to the 
German federal state. However, in contrast to the bicameral parliament in the 
Netherlands, Greece has a unicameral parliament.  

Another characteristic of Greece is its history of stable one-party governments. 
This is partly due to the electoral system of ‘reinforced’ proportional 
representation, which favours large parties and which has been in force in one 
form or another for the past decades. The current electoral law, which was applied 
for the first time in 2007, reserves 40 parliamentary seats for the ‘first past the 
post’ party and the remaining 260 seats are distributed according to the valid votes 
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of each party that passed the three percent threshold. This system is closer to 
proportional representation than most previous laws (Dinas 2008: 604). The 
Greek government has been the key actor in the policy process, and the impact of 
the parliament in this process has been effectively limited (Dimitrakopoulos 2001a: 
606). 

An aspect where Greece differs from both the Netherlands and Germany is its 
Southern European legacy. The traditional Southern European state can be 
characterised as being both ‘heavy’ and ‘weak’. The ‘heaviness’ entails centrali-
sation of state power, periods of emergency or dictatorial government, use of state 
coercive powers, an interventionist role of the state in the economy, and the role 
played by the state in providing jobs with resulting overstaffed state bureaucracies. 
The ‘weakness’ involves inability to control the military, tardiness and inadequacy 
by the state in providing basic social services, slow and faulty growth of public 
educational systems, the incompetence of the administrative apparatus, lack of an 
ideology capable of causing people to sacrifice for it in times of crisis, precocious 
introduction of liberalism and political institutions associated with it, and inability 
to live up to the great expectations created by their radiant past histories. Since the 
1970s, this picture has changed rapidly, and most of the aspects of this ideal type 
have been gradually altered (Diamadouros et al. 2006: 9-27). 

However, while Southern European states are now more similar to the rest of 
Western Europe regarding many aspects of the political system such as the 
economy and the party systems, the change has been less pronounced for the 
administrative systems. Some typical characteristics, such as the role of the 
administration as an employer of excess labour have lost their significance. 
However, other characteristics have proved to be of more enduring nature. This is 
also the case in Greece, where the state administration is characterised by 
inefficiency and a lack of professionalism. This is related to the lack of a typical 
European administrative elite in Greece, and there is no equivalent to the higher 
officialdom in the UK and France, with its political influence and social status 
(Sotiropoulos 2006: 200-3). It has proved difficult for highly qualified university 
graduates who have passed the competitive entrance examination of the National 
School of Public Administration and completed their training there to reach the 
upper levels of the administration (Dimitrakopoulos 2001a: 607). To a certain 
extent, the recruitment to the state administration is characterised by political party 
considerations (Sotiropoulos 2006: 230-1), and there is extensive use of political 
appointees in senior posts (Dimitrakopoulos 2001a: 607). In the end of the 1990s, 
reforms regarding the administration were implemented that made political 
interference in the appointment of top civil servants more difficult. In addition, the 
appointment to lower administrative positions were standardised with quantitative 
selection criteria in order to eliminate political interference. However, this resulted 
in extreme rigidity and inflexibility. It has also been argued that attempts to 
modernise the state administration have not been effective in diminishing 
corruption (Kickert 2008: 72-4). 

The main characteristics of policy making in Greece include electorate driven 
decisions, reactive problem solving, fragmentation and a lack of continuity, and a 
low level of institutionalisation and consultation. The civil society is weak and its 
role in decision making is limited (Spanou 2000: 177; Dimitrakopoulos and Passas 
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2004: 13). Spanou argues that ‘…weak governments, prone to clientelism, tend to 
lose their sense of direction under the pressure of present political cost at the 
expense of future rewards’ and that a ‘global referential framework seems equally 
weak, preventing the timely ordering of national priorities’ (Spanou 2000: 178). A 
characteristic of the relation between politics and administration in Greece is that 
little political discretion is left to civil servants, and that political decisions 
regarding policy are taken in ministerial cabinets (Kickert 2008: 72).  

 
 
9.1.2 Organisation of transposition in Greece 

 
Organisation within the government 
The coordination of EU policies is divided between the Ministry of Foreign Affairs 
(MFA) and the Ministry of Economy and Finance (MNEC),25 and the MFA has the 
responsibility for the communication with the EU (Spanou 2000: 166). For the 
preparation and negotiation of new directives, the responsibility is delegated to the 
competent ministries, supervised when necessary by the MFA and the MNEC 
(Gange 2004). Although the MFA officially communicates national positions to the 
Greek Permanent Representation, contacts are frequently handled directly by the 
technical ministry. However, due to difficulties in coordinating the national 
position, decisions are often taken at the very last moment in Brussels. Since the 
technical ministries are not always present at the working groups and committees 
in Brussels, it is therefore problematic for them to provide input in the negotiation 
process (Spanou 2000: 169-72).  

The main responsibility for transposition is placed at the competent ministry. 
The legal drafting is done by the competent services within the ministry or by a 
working group or an external drafting committee. In some cases, the expertise of a 
regulatory agency is used in the course of the legal drafting. However, the process 
is similar in all of these cases (Interview MFA). The responsible minister decides 
on which form will be used. If extensive specialised knowledge is necessary and for 
complicated matters where many parties should have a say, an external drafting 
committee might be appointed (Interview MFA; Interview MNEC). Members of a 
drafting committee are for example professors and judges and do not have 
transposition as a full time task, but meet at regular intervals e.g. once every week 
or once a month (Interview MFA).  

The MFA and the MNEC also share the responsibility for the coordination of 
transposition and application. At the MFA, there is a section of European 
Community Law, which is part of the more general Special Legal Service. The legal 
services at the MFA deals with infringement proceedings, assist the ministries 
regarding transposition matters if requested, and can act as a mediator if two 
ministries have a conflict regarding issues regarding transposition (Interview 
MFA). In the MNEC, the European Union Legal Affairs Office frequently provides 
advice on transposition matters to the ministries, and officially has to sign all 
transposition instruments. The central role played by the MNEC at the beginning 
of the Greek EC membership has decreased as the knowledge at the ministries 

                                                 
25 Previously the Ministry of Coordination, and until 2001 the Ministry of National Economy. 
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regarding EU affairs has improved. A recent development is that the General 
Secretariat of the Government has a role in coordinating transposition (Interview 
MNEC). 

 
Organisation within the Parliament 
The Greek parliament has not shown any particular interest in EU affairs, and 
established a Parliamentary Committee for European Affairs (CEA) only in 1990 as 
the very last of all EC parliaments. The government has an obligation to transmit 
all documents and legislative proposals of the EU to the CEA and other interested 
parliamentary committees (Spanou 2000: 174). However, the scope of the 
information that the CEA receives is limited and it does not have much influence 
(ECPRD 2002). In general, the participation of the national Parliament in the 
procedure for formulating Community policy has been limited (Samoni-Rantou 
and Zorbala-Walldén 1995: 168). 

Delegated legislation is extensively used, and this limits the participation of 
parliament in the transposition process (Spanou 2000: 174). However, about five to 
ten percent of all directives are transposed by formal laws (Interview MFA; 
Interview MNEC).  

 
 
9.1.3  Procedure for adopting the type of legal instrument used in the selected cases 

 
The studied packages were mainly transposed by formal laws in Greece. The main 
steps in the legislative procedure used for the transposition of directives in Greece 
in the studied cases are the following:  
 

1. Draft prepared by the competent ministry, a special law drafting 
committee, working groups or by the competent administrative body. 

2. Consultation with other ministries (The Ministry of Economy and Finance 
is always consulted) 

3. Consultation with outside parties 
4. Ministries co-sign the draft  
5. For transposing laws: The Ministry of Economy and Finance checks the 

proper transposition instrument and co-signs the draft of the law  
6. The Central Law Drafting Committee controls the drafts for their legality 
7. Submission to Parliament 
8. Scientific Researchers Department of the Parliament (report)  
9. Committee work Parliament  
10. Debate and vote 
11. President promulgates the law  
12. Countersignature minister(s)  
13. Publication in the Government Gazette 
14. Law takes effect 
 

 
It should be noted that there is one additional step compared to the standard 
legislative procedure, namely the check for correct transposition by the Ministry of 
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Economy and Finance. While the president formally has the power to veto bills, 
this has never been used in practice (Kerameus and Kozyris 1993).  

The length of the parliamentary procedure in Greece is much shorter than for 
the other two studied states. The normal length of this stage in Greece is about two 
months (Interview MFA; Interview MNEC). However, in the summer vacation, it 
can take more time, since some issues are thought too important to only be 
discussed by the recess section (Interview MNEC). It should also be noted that for 
statutes it considers to be urgent or of particular importance, the government may 
initiate a summary legislative procedure (Kerameus and Kozyris 1993: 32), and that 
if draft legislation is aimed to amend an existing law the process is faster and less 
structured (Gange 2004).  

A plausible reason for the shortness of the parliamentary procedure in Greece 
is the subordination of the parliament to the government and of the parliamentary 
majority to its government as described in the work of Pasquino (1995). The 
background of this situation is a long period of cabinet stability and single-party 
majorities, and an unwillingness of parties in government to allow for greater 
dispersion of power and more flexibility in the relationship between government 
and opposition as well as within the parliamentary majority (Pasquino 1995: 269-
70, 280). Although the parliament in theory is the main legislative body, decisions 
are in reality executive driven (Interview Zahariadis). The strong position of the 
government, and the prime minister in particular, is also inherent in the 
parliamentary system established in the constitutional reform of 1986 (Kickert 
2008: 68).   

Curiously, the procedure of adopting presidential decrees is in general longer 
than the procedure for adopting a law, as the Council of State has to examine the 
legality of draft presidential decrees, and the passage through the Council of State 
normally takes three to four months (Interview MFA). 

 
 
9.2 Transposition of the telecommunications package in Greece 

 
9.2.1 Introduction 

 
The timing of the process of privatisation of the incumbent operator in Greece 
roughly matches that of the processes in the Netherlands and Germany. The 
privatisation of Greek Telecom (OTE) was part of a wider programme of 
privatisation initiated by the New Democracy (ND) government in 1990-3. At that 
time, the Pan-Hellenic Socialist Movement (PASOK) opposition and other parties 
zealously opposed this programme. Privatisation of OTE was especially 
contentious, and the planned sale of OTE in 1993 was also the cause of the fall of 
the ND government in 1993. PASOK had opposed privatisation during the ND 
government period, and when it returned to power in 1993, it gave privatisation 
lower priority. However, the PASOK governments after 1996 reactivated the 
privatisation effort, and also the opposition from most of the labour unions 
subsided. In 1996, an initial private offering of eight percent of the OTE was 
implemented. In further steps of the privatisation of OTE, a cautious gradualist 
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approach was applied. In 2001, a majority of the OTE shares were in private hands 
(Pagoulatos 2005). 

However, regarding the liberalisation of the telecommunications market 
Greece lagged behind the other member states. Efforts by the ND government in 
the early 1990s to introduce competition in the telecommunications market largely 
failed, and when PASOK came back into government in 1993 the process of 
liberalisation was brought to a halt. However, later on PASOK changed its views 
and adopted a new law in 2000, and made important efforts towards creating the 
independent regulator EETT and moving towards competition (Interview Psarras). 
While the liberalisation was in principle to be completed in 1998 according to the 
EU regulatory framework, Greece requested a derogation of five years for voice 
telephony and infrastructure. Finally, Greece accepted a derogation of three years 

.26 Accordingly, the Greek telecommunications market was liberalised on January 1, 
2001 (European Commission 2001c: Annex 3). Greece was the last member state to 
fully liberalise its telecommunications market (European Commission 2000b: 
Annex 2).  

Not surprisingly, competition was not especially advanced in the Greek market 
in 2002, and regarding fixed telephony, the incumbent’s market share ranged 
from 100 percent for local calls to 97.5 percent for international calls.27 However, 
competition in the mobile market was already more advanced (European 
Commission 2002b: Annex 1). Regarding the infrastructure, there is no major 
cable operator in Greece, and the only fixed network that could compete with the 
incumbent is that of the national power enterprise. This network was in the end of 
2004 still in development (European Commission 2004b: Annex 1).  

The Greek broadband development lags behind that of other member states, 
and in 2006 broadband penetration was still lowest in the EU (European 
Commission 2007c: Annex 1). The EU has provided financial assistance in this 
respect. For example, in March 2006 the Commission announced that it would 
approve Structural Funds to co-finance a project aimed at improving broadband 
access in underserved Greek territories (European Commission 2006d).  

As in the other studied states, it was necessary to adapt the existing national 
legal framework to the new regulatory system embodied in the directives, including 
the simplification of access to the market through the introduction of a system of 
general authorisations (Hellenic Parliament 2005c). This was a substantial task for 
all member states. However, considering the very recent liberalisation of the Greek 
market, which means that only a short time was available for building up 
experience regarding the regulation of this market, the task was especially difficult. 

                                                 
26 Other member states that received derogations regarding this aspect were Spain (one year), 
Portugal (two years), Ireland (one year) and Luxembourg (six months). 
27 For the Netherlands the corresponding percentages were 83.0 and 62.0 and for Germany 98.0 
and 61.0.  
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9.2.2 Choice of transposition instrument and manner of transposition 
 

The main part of the telecommunications package was transposed in Greece by 
‘Law on Electronic Communications and Other Provisions’ (Law number 
3431/2006), which was signed on January 31, 2006. This law is a broad framework 
law (Interview Psarras), and provides for the adoption of a large number of 
secondary instruments (Interview Anonymous 1; Interview Psarras). In addition, 
the law explicitly excludes broadcasting transmission services from its scope, which 
meant that the provisions of directive 2002/77 were initially not fully transposed 
(European Commission 2006g). Directive 2002/58 on privacy was transposed by a 
different law. In contrast to the German case where only one article of this directive 
was transposed by another law, in this case the entire directive was transposed 
separately. Therefore, this transposition process is dealt with in a different section 
of this chapter.  

In the transposing law, the directives were very closely followed (Interview 
EETT; Interview Psarras). One reason for this was that Greece was already late with 
transposition and wanted to avoid problems regarding correctness (Interview 
EETT). The law is new and mainly deals with transposing the directives. However, 
there were also some provisions regarding issues that are not related to 
transposition (Interview Greek Permanent Representation telecom; Interview 
Psarras). One example of such provisions regarded some technical issues regarding 
spectrum and antennas (Interview Psarras; Hellenic Parliament 2005c).  

The responsibility for transposition was situated at the Ministry of Transport 
and Communications and the law was also signed by nine other ministries.  

 
 
9.2.3 Transposition outcome and outline of the process 

 
The transposing law entered into force on 3 February 2006, which was about two 
years and six months after the deadline provided in the directives. This meant that 
transposition was seriously delayed, and Greece was the very last member state to 
transpose these directives (European Commission 2006b).  

In principle, the law formally transposes the directives, and the infringement 
proceedings for non-transposition were closed on 4 April 2006. There is one 
exception to this, and that is that the exclusion of broadcasting transmission 
services from the scope of the law mentioned above. Only after the notification in 
July 2007 of a new bill entitled ‘Concentration and Licensing of Media Enterprises 
and Other Provisions’ primary transposition of the regulatory framework was 
completed (European Commission 2008b: Annex 1). Thereafter, the infringement 
proceeding for non-transposition of directive 2002/77 was closed. At that time, the 
Commission had referred Greece for a second time to the ECJ, requesting it to 
impose fines on Greece (European Commission 2006g; European Commission 
2007b; European Commission 2008a). There were also two infringement 
proceedings regarding incorrect implementation. These proceedings concerned a 
lack of comprehensive directory services and non-availability of caller location 
information for 112. In addition, although EETT had completed all the requisite 
secondary legislation in the beginning of 2008 (European Commission 2008b: 
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Annex 1), a number of crucial ministerial decisions, notably regarding rights of 
way, are still not in place (Interview Anonymous 1 (February 2008); Interview 
Psarras (January 2008)). The transposing law provides for the adoption of 69 acts 
under the responsibility of the Ministry of Transport and Communications alone or 
in collaboration with other competent ministries. However, in the beginning of 
2008 only 23 acts had been adopted (European Commission 2008b: Annex 1). The 
Commission also reported that after transposition, missing secondary legislation, 
complex rights of way procedures, and ineffective appeal processes prevented the 
market from functioning properly (European Commission 2007c: Fact sheet).  

The drafting of the transposing legislation was formally handled by a working 
group of the Ministry of Transport and Communications, which included civil 
servants from the ministry and experts from EETT (Interview EETT; Interview 
Nikolinakos; Interview Psarras). However, due to the technical character of some of 
the articles, informal teams at EETT assisted in the drafting of parts of the draft 
(Interview Anonymous 1; Interview Anonymous 2; Interview Nikolinakos; 
Interview Psarras). The result of the informal drafting work of EETT was collected 
by one lawyer and handed over once per week to the ministry. The ministry 
working group was appointed in the end of 2002. It is difficult to establish when 
the informal work of EETT began. However, their work was done in parallel to the 
work of the ministry working group (Interview Nikolinakos). In June 2003, there 
was a draft, which was subject to a public consultation. This draft was revised, and 
in November 2003, there was a final draft (Interview EETT). However, this draft 
was not sent to the parliament, and in March 2004 there were elections in which 
the PASOK government lost their power to the ND party. Elections in Greece 
always mean that for some months before and after the elections there is a 
standstill and the parliament is closed (Interview MFA). In addition, many people 
with key positions in the administration are replaced with sympathisers of the party 
in office (Interview MFA). In this case, the elections meant that the process was 
brought to a standstill, and that a new ministry working group was appointed in 
June or July 2004. This working group revised the draft, and in November 2004, 
they delivered their final draft (Interview EETT). This draft was revised several 
times. It should be noted that after the elections, there were no informal teams at 
EETT that assisted in the drafting work (Interview Psarras). One year later, after 
some public consultations, the draft was submitted to the parliament. It should be 
noted that there was another group at the office of the minister that was 
responsible for the political decisions and the final editing (Interview EETT).  

The process in parliament took two and a half months, and it took an 
additional half month before the law entered into force. This corresponds well to 
the normal length of the parliamentary procedure in Greece. At the same time, it is 
very short in comparison with the preparatory process. Since it is somewhat 
difficult to establish exactly when the process of transposition started, the point in 
time that the directives were adopted until the draft was sent to parliament is 
preferable as a measure of the length of the preparatory process. In this case, this 
stage lasted for three years and eight months. One can of course argue that the 
elections interrupted the process and that there are therefore two preparatory 
processes. These two processes would then have lasted for one year and eight 
months and two years respectively. Each of these preparatory processes then still 
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were relatively long in comparison to the parliamentary process in particular, but 
also in comparison with most of the preparatory processes in the other studied 
member states. In this case, it is clear that the delay took place in the preparatory 
phase rather than in the parliamentary phase. The process is illustrated in the table 
below. 
 

 
Table 1. Duration steps transposition telecommunications Greece 

 
Step  Telecom EL  Time in months step 
Directive adopted  7 Mar 2002    
Start informal drafting work EETT  ?    
Appointment first working group  End 2002  (10) 
Draft first working group  Jun 2003    
Consultation  Summer ‐ Nov 2003     
New draft  Nov 2003  10  
Appointment new working group  Jun/Jul 2004   8  
Final draft working group  Nov 2004  4  
Public consultations  Sep, Nov and Dec 2004    
Public consultations  25 May ‐ 6 Jun 2005     
Draft to parliament  1 Nov 2005  12   
Report of Scientific Committee  12 Dec 2005    
Committee vote on the draft  16 Dec 2005    
Vote  17 Jan 2006  2.5  
Signed  31 Jan 2006    
Publication law  3 Feb 2006    
Entry into force  3 Feb 2006  0.5  
Total preparatory phase     34 
Total parliamentary phase     3 
Total      37  

 
As mentioned in the other cases, the deadline was relatively short for these 
directives.  

  
 
9.2.4 Clearances, decision points and involved actors 

 
The process of adopting the transposing law consisted of sixteen decision points 
and nineteen clearances. This is illustrated in Figure 1. Nine of the decision points 
were part of the preparatory stage, and seven were part of the parliamentary stage. 
Regarding the clearances, twelve were part of the preparatory stage, and seven were 
part of the parliamentary stage. 
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Most of the clearances are part of the formal process for adopting legislation in 
Greece. An additional informal clearance is the work of EETT. In addition, the 
interruption of the process by the elections added some steps to the procedure. The 
key actors involved in the process were the Ministry of Transport and 
Communications, EETT, the market parties and the parliament. As became evident 
above, the regulatory agency had a particularly important role in this case, as they 
participated in preparing the legal drafts.  

 
 
9.2.5 Points of discussion in the process and preferences of the actors 

 
The situation in Greece at the time of adoption of the directives was somewhat 
different than in the other two member states, as liberalisation of the market had 
taken place at a later stage, and since there was little competition in the Greek 
telecommunications market. The transposition of the directives in Greece was 
controversial (Interview EETT; Interview Psarras), and OTE and the established 
mobile operators were negative towards the directives (Interview Anonymous 1; 
Interview Nikolinakos; Interview Psarras). These companies had dominant 
positions in the market.28 The OTE still had a de facto monopoly, and a common 
strategy for an incumbent in such a position is to use different delay tactics in order 
to prevent a change of its position in the market. One possible delay tactic was to 
delay the adoption of the law transposing the 2002 directives (Interview 
Nikolinakos). One respondent reported that OTE wanted to create a legal vacuum 
(Interview Psarras). Although the directives do not really imply more far reaching 
liberalisation, the transposing law involves a regulatory framework that is more 
likely to promote competition since it involves more legal certainty (European 
Commission 2007c: Annex 1; European Commission 2008b: Annex 1; Interview 
Nikolinakos).  

Conversely, the alternative operators welcomed the directives and the new 
legislation (Interview Anonymous 1). The EETT was also positive towards the main 
lines of the directives (Interview EETT; Interview Nikolinakos). The responsible 
ministry was, as mentioned above, not willing to provide information for this 
research. It is difficult to form a conclusive picture of the position of the ministry 
and the government towards the directives. While one respondent reported that 
both the government from before the 2004 elections and the new government had 
no problems with the directives (Interview EETT), another respondent reported 
that there was resistance towards the directives from the governments, but that the 
new government was less reluctant than the old (Interview Psarras). Something 
that speaks for a positive position of the ministry is the efforts that had already 
been made to liberalise the market by both political parties. One of the respondents 
also argued that it is likely that the position of the ministry was positive as it is in 
favour of liberalisation, and the directives were the tools in order to achieve this 
(Interview Anonymous 1). In addition, the government had an obligation towards 

                                                 
28 In 2003, the situation regarding the market shares of the mobile operators in the Greek market 
was similar to the situations in the Netherlands and Germany (European Commission 2003e: 
Annex 1). 
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the EU to transpose these directives into national legislation. On the other hand, 
one should keep in mind the resistance from the OTE and some other operators, 
and the possibility that they were able to put pressure on the government to delay 
transposition. It is not possible to assess the extent to which pressure was actually 
exerted and the extent to which it also had an effect. However, there are some 
factors that support the assumption that pressure from these operators was 
important in the process of transposition. One factor is the close connections 
between the government and OTE. The Greek state, or more specifically the 
Ministry of Economy and Finance, was at that moment the biggest share holder of 
OTE (Interview Anonymous 1). While the Greek government only held a minority 
of OTE’s shares, it in effect still controlled the management of OTE (Interview 
Psarras; Pagoulatos 2005: 364). This was due to the wide dispersion of the rest of 
the OTE shares. In addition, the chief executives of OTE were still appointed by the 
government, albeit after official approval by the shareholders. However, the 
government control was certainly more limited at the time of transposition than in 
the 1980s (Pagoulatos 2005: 364-6). In addition to this, some of the respondents 
indicated that one of the key priorities of the old and new government was to sell 
OTE, and that they were cautious with liberalisation of the market as they feared 
that a decrease in the market share of OTE would also make it less attractive for 
sale.  

Five issues that figured prominently in the discussions during the process of 
transposing these directives were the extent of regulation of the market, the 
responsibilities and independence of EETT, spectrum and antennas, broadband 
development, and broadcasting. These issues will be elaborated on below. As for 
the other cases, it should be noted that these were the main issues, but that the list 
is by no means exhaustive.  

First, the extent of regulation of the market was a topic of discussion. The OTE 
tried to alleviate its position, for example through limiting the powers of the 
regulator (Interview Anonymous 1), and by keeping the regulation and remedies to 
a minimum (Interview EETT). The mobile operators also had an interest in 
limiting regulation and wanted to keep the status quo. For example, they did not 
want termination of calls to be regulated as these charges were high (Interview 
Psarras).29  

Second, there were discussions regarding the responsibilities and 
independence of the regulator. Regarding the responsibilities of EETT, there was a 
question regarding who should be responsible for some issues (Interview EETT). 
For example, there was a conflict regarding who should be responsible for 
regulating radio frequencies (Interview Nikolinakos). In the final law, EETT is 
given this task (EETT 2006).  

Third, there was pressure from the mobile operators regarding a more 
liberalised legal environment for spectrum and antennas (Interview Psarras). This 
was particularly complicated since the supreme administrative court issued a 

                                                 
29 It should be noted that the fixed-to-mobile interconnection charges in Greece in 2003 were 
close to the EU mean. However, these charges were in general high, and were in 2003 on average 
more than nine times higher than the fixed-to-fixed interconnection charges (European 
Commission 2003c). 
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decision in April 2005 that involved that prior to antenna construction licensing an 
Environmental Terms Approval must be issued (EETT 2005: 92; Interview 
Psarras). Therefore, there was a problem with the articles in the transposing law 
regarding antennas, and the ministry was awaiting the final decision of the court. 
The problem was that because an environmental study was necessary, the existing 
construction of antennas was not legal (Interview EETT). The situation was 
problematic to the ministry since they could either create a new legal environment 
that was in line with the decision of the supreme administrative court, or create 
something that was more welcomed by the mobile operators (Interview Psarras).  

Fourth, one important issue concerned broadband development, and was of 
key importance for alternative operators with their own network (Hellas Online, 
Forthnet, Tellas). Setting up a network in Greece is problematic, since there are a 
lot of limitations regarding this. Partly, this is due to archaeological artefacts that 
can be found during the digging, which means that a license has to be obtained 
from specific commissions. In addition, and more importantly, licenses have to be 
obtained from local authorities, and this is coupled with fees. This can be seen as 
an artificial restriction to competition as it favours OTE who is already in the area. 
This topic is not resolved in the transposing law, but secondary legislation still has 
to be adopted regarding for example the fees to be paid under particular 
circumstances, in order to create legal certainly. Although this contentious issue 
was only to a very limited extent included in the transposing law, and important 
issues were left to be dealt with in subsequent secondary legislation, much time 
was still spent debating it (Interview Nikolinakos).  

Finally, the regulation of broadcasting transmission services, which is 
mentioned as the eighteenth market in the Commission recommendation on 
relevant markets,30 was a topic of discussion and was finally left out of the law, as 
mentioned above. There is a problem since the transmission is regulated by EETT 
and the content by the Greek National Council for Radio and Television (NCRTV) 
(esr.gr) (Interview Nikolinakos; Interview Psarras). All media issues, and also 
broadcasting is dealt with by another ministry, the former Ministry of Press and 
Media, since this issue is by constitution regulated by this ministry rather than the 
Ministry of Transport and Communications (Interview EETT; Interview Psarras).  

In the end, both the party in government, New Democracy, and the largest 
opposition party, PASOK, voted for the law. The smaller communist party voted 
against.  

 
 
9.2.6 Political factors  

 
As mentioned above, the transposition of these directives in Greece was 
controversial, and there was resistance against the directives from OTE and some 
other operators. In particular, they had an interest in delaying the adoption of the 

                                                 
30 Commission Recommendation of 11 February 2003 on relevant product and service markets 
within the electronic communications sector susceptible to ex ante regulation in accordance with 
Directive 2002/21/EC of the European Parliament and of the Council on a common regulatory 
framework for electronic communication networks and services 
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new legislation. The close connections between OTE and the government and the 
plans of the government of selling OTE shares also make it plausible that pressure 
can have slowed down the process of transposition. In addition, there were some 
specific difficult issues that had to be dealt with in the legislation. The fact that it 
took one year from the point in time that the working group had finished their final 
draft until it was submitted to parliament indicates that pressure, lengthy 
discussions or some other political factor played a role in this phase. 

There are no indications that a lack of perceived legitimacy during the process 
of negotiating the directives caused resistance towards the directives. EETT was 
not, or only to a limited extent, involved in the process of negotiation (Interview 
Nikolinakos; Interview Psarras). However, this was not perceived as a problem by 
EETT (Interview Nikolinakos). While there was probably no consultation by the 
ministry with the market parties during the negotiations, as this is normally not 
done, the market parties had the possibility to influence the outcome through 
lobbying in Brussels (Interview Anonymous 1). In any case, the OTE made use of 
the possibility to deliver comments during the process in Brussels (Interview 
Nikolinakos). As mentioned in the introduction to this chapter, the involvement of 
the Greek parliament in the process of negotiation is limited.  

For the same reasons that it is difficult to conclusively establish the position of 
the responsible ministry towards the directives, it is difficult to establish how high 
it prioritised timely transposition. The responses of the respondents range from 
high (Interview Anonymous 1; Interview EETT) to very low (Interview Psarras). 
One respondent indicate that the second working group was asked in July 2004 to 
finish their work by September 2004. In reality, the work was finished somewhat 
later, in November 2004. The ministry would have liked to finish it quicker, and 
did check on the work during the process (Interview EETT). This does indicate that 
the ministry did prioritise transposition at that time. However, pressure from the 
Commission played a role for the priority of the ministry (Interview Psarras). The 
pressure was indeed increasing in the summer of 2004, as Greece was one of four 
member states that, more than one year after the deadline, had still not transposed 
the directives and had been brought before the ECJ (European Commission 
2004a). In the end of the process of transposition, Greece was the last member 
state not to have transposed the directives, and this was a reason for the ministry to 
want to speed up transposition (Interview EETT). At the time that the bill for the 
transposing law was passing through parliament, there was a judgement from the 
ECJ against Greece for failure to transpose the directives. This dependence on 
pressure from the Commission indicates that the priority for timely transposition 
was initially low.  

EETT found speedy transposition important (Interview Anonymous 1, 
Interview EETT). While it in addition to speedy adoption also had an interest in for 
example ensuring its independence in the new legislation (Interview Psarras), 
EETT wanted to adopt specific measures and take certain steps for the liberalisation 
of the market and they could not do so as long as the law was not in place 
(Interview Anonymous 1). EETT conducted market analyses in advance, and this 
indicates that they found it important that the new rules were applied in a timely 
manner. In 2005, EETT had already completed market analyses for six markets 
(EETT 2005). However, although EETT had the possibility to go ahead with the 
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market analysis, it was of importance for EETT that the transposing legislation was 
put in place, as they did not have the formal authority to adopt decisions regarding 
remedies without the new law (Interview Anonymous 1). In addition market 
analyses that were undertaken before transposition could not be formally adopted 
and enforced until transposition had taken place (European Commission 2006a: 
Annex 1). By the beginning of 2007, EETT had notified seventeen out of eighteen 
relevant markets (European Commission 2007c: Fact Sheet), and the analysis of 
the final market, the broadcasting transmission services market, was notified in 
September 2007 (European Commission 2008b: Annex 1). 

The priority of OTE and some other operators was very low, as they had an 
interest in delaying transposition (Interview Anonymous 1; Interview Psarras). The 
alternative operators, on the other hand, were very interested in speedy 
transposition. The main competitors were pushing for speedier transposition 
(Interview Anonymous 1).   

One political factor that all respondents mentioned as being important for the 
delay is the change in government that took place in March 2004. As mentioned 
above, this disrupted the process. The draft had not been submitted to the 
parliament before the elections. The reason for this was either that the draft was 
not completely ready, for example there might have been ministries that still had to 
sign it, or that it was already too close to the elections (Interview Anonymous 2; 
Interview Nikolinakos). After the elections, the new government appointed a new 
working group for the transposing legislation. The task of this new working group 
was to prepare a draft with the first draft as input. They should check all articles 
and see if they were well transposed and propose a new law (Interview EETT). This 
new working group made many alterations to the existing draft (Interview 
Anonymous 2; Interview Nikolinakos). In that sense, the process of transposition 
was ‘restarted’ after the elections.   

 
 
9.2.7 Administrative factors  

 
Regarding staffing, the Greek case is not very different from the Dutch and 
German telecommunications cases. The first working group of the ministry 
consisted of in total about five people (Interview Nikolinakos), and included civil 
servants from the ministry and one lawyer from EETT. It should be noted that 
EETT member participated as an expert and not as a representative of EETT 
(Interview EETT). In addition, as mentioned above, lawyers at EETT assisted in 
preparing the legal drafts. These EETT lawyers worked in teams of one to two 
lawyers per issue, e.g. Universal Service, Access, SMP (Interview Anonymous 1; 
Interview Nikolinakos). The second working group consisted of six people, namely 
two civil servants from the ministry, two experts from EETT, and two consultants of 
the general secretariat of the Minister (Interview Kolyvas). In the years 2002-2004, 
there were six to seven lawyers that worked at EETT (Interview Nikolinakos). 
Roughly speaking, the total group working on transposition consisted of at least 
eleven people before the elections and six people after the elections. Compared to 
the situation in the Dutch and German telecommunications cases, this is 
somewhat more staff before the elections and somewhat less after the elections if it 
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is assumed that they spent the same portion of their time on transposition as in the 
other studied member states. In the Netherlands and Germany, the staffing was 
viewed as just sufficient. This means that in Greece, the staffing ranged from high 
to low.  

Although set up in the mid 1990s, until 2000 EETT only had limited powers 
to regulate the telecommunications market, and it suffered from a shortage of 
staffing (European Commission 2000b: Annex 2). By the end of 2001, the staff of 
EETT had increased to consist of 55 employees (European Commission 2001c: 
Annex 3). During the process of transposition, the staffing of EETT was once more 
increased (Interview Nikolinakos). The transposing law itself provides for 220 
permanent employees of EETT. However, in the beginning of 2007, this number 
was 136 (European Commission 2007c: Annex 1). This number is comparable to 
the Dutch OPTA, which in the beginning of 2008 had 150 employees (OPTA 
2008). 

However, the staffing was not the main problem, but rather the lack of 
expertise at the ministry (Interview Anonymous 1; Interview Anonymous 2; 
Interview Nikolinakos; Interview Psarras). Knowledge of and experience with the 
regulatory issues regarding the general provisions of the telecommunications 
package was lacking at the ministry (Interview Anonymous 1; Anonymous 2; 
Interview Psarras). In addition, there was a lack of the appropriate academic 
qualifications that would have been necessary in order to draft the legal text, for 
example regarding telecommunications law and competition law (Interview 
Anonymous 1). One factor that plays a role for the lack of expertise at the ministry 
is the late liberalisation in Greece, which meant that there had been little time to 
build up the necessary knowledge (Interview Anonymous 1). This is especially 
problematic for the ministry because of the time consuming employment 
procedures (Interview Psarras). In addition, the unit that was responsible for 
transposition was a unit for international relations for transport and 
telecommunications, and has more knowledge of international and EU law than of 
the content of the specific directives (Interview Anonymous 2).   

EETT did have the necessary expertise (Interview Anonymous 1; Interview 
Nikolinakos). EETT had the knowledge regarding the regulation of the Greek 
telecommunications market (Interview Nikolinakos) and employed specialists and 
lawyers specialising in for example telecommunications law and competition law. 
In contrast to the ministry EETT had the option of hiring people on temporary 
contracts. EETT had also been involved in the practical application of 
telecommunications regulation, and had therefore been able to acquire experience 
(Interview Anonymous 1). In addition to the task of assisting with the legal 
drafting, EETT also had the task of delivering comments during the public 
consultations, and they had no problems with doing this within the available time 
(Interview EETT).  

The resources of the ministry and EETT combined were roughly sufficient to 
deal with the task of transposition (Interview Anonymous 1; Interview Anonymous 
2; Interview Nikolinakos). However, the situation was problematic in the sense that 
the responsible ministry was dependent on the cooperation with EETT. Although 
this cooperation worked very well (Interview Nikolinakos), there was less 
cooperation after the elections (Interview Anonymous 2; Interview Psarras). In 
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addition, the ministry was formally responsible for transposition, and had to take 
the final political decisions and deal with the consultations, and this task is difficult 
without the right expertise.  

Another factor that plays a role regarding the expertise both at the ministry 
and EETT is that after a change in government, many people are replaced, which 
involves that expertise and knowledge is lost. In this case, some people in key 
positions, and also some people at the working level at EETT were replaced or given 
other tasks if they had the status of civil servant (Interview Nikolinakos). Regarding 
the board of EETT, all members were changed in August 2005, when a new 
administrative period started (EETT 2005). However, regarding the ministry 
working group for transposition, there was a certain continuity, as at least one 
expert from EETT participated in both working groups (Interview Psarras).  

The Greek parliament has 300 members, and this is in between the 
corresponding number in the Netherlands and Germany. It was not possible to 
establish whether the knowledge in parliament of this issue was sufficient. 
However, it is a technical issue that is difficult for parliamentarians to grasp (Inter-
view Psarras).   

Regarding ‘transposition culture’, the picture that emerges from the 
interviews is that even less importance is attached to timely transposition in Greece 
than in Germany. This is connected to a general habit in Greece of doing things 
slowly or at the last moment. Interviews at units at the MFA and the MNEC 
responsible for transposition and infringement proceedings confirm that both 
ministers and civil servants at the ministries do not prioritise timely transposition 
(Interview MNEC), and that the pressure of MFA and the Commission is necessary 
for transposition to rise on the agenda of ministers and civil servants (Interview 
MFA). In consequence, the process of transposition is often commenced only 
when an infringement proceeding has already been initiated (Interview MFA). 
However, it should be noted that the situation is improving (Interview MFA; 
Interview MNEC).  

 
 
9.3  Transposition of the telecommunications privacy directive in 

Greece 

 
9.3.1 Introduction 

 
In 1997, Greece adopted Law 2472/1997 on the protection of individuals with 
regard to the processing of personal data and was thereby the last EU member state 
to adopt a data protection law. The law was adopted in order to transpose the 
general data protection directive 95/46.31  

Currently there are two main independent authorities in Greece that are 
involved in the field of privacy of communication (Interview DPA Zorkadis). One is 
the Hellenic Data Protection Authority (DPA) which was established by Law 

                                                 
31 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the 
protection of individuals with regard to the processing of personal data and on the free 
movement of such data 
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2472/1997. The mission of DPA is to supervise the implementation of this law. It 
also supervises the application of other rules regarding the protection of the 
individual with respect to the processing of personal data (DPA 2008; Interview 
DPA Zorkadis). This includes the implementation of the law that transposed 
directive 97/6632 on telecommunications privacy (Interview ADAE; Interview DPA 
Kardasiadou). The responsibilities of DPA are based on the general data protection 
law, and its tasks include handling and examining complaints and enquiries 
regarding data protection, handling permits to companies that process sensitive 
data, inspecting companies regarding the processing of sensitive data, and 
delivering information to citizens (Interview DPA Zorkadis).  

The second authority is the Hellenic Authority for the Information and 
Communication Security and Privacy (ADAE), and was established later. When the 
Greek constitution was amended in 2001, a paragraph was included that stated that 
there should be one specific authority responsible for the confidentiality of 
communications. Before that time, there was a parliamentary committee that dealt 
with this issue. However, it had become evident that more specialised people were 
needed for this task. This became especially apparent with electronic 
communications, as the developments in this area involved an increase in the 
threats to confidentiality of communication. ADAE was established in 2003 
through Law 3115/2003. It was established that ADAE is a regulatory authority and 
can impose fines and audit telecoms operators. The ADAE is responsible for both 
electronic communications and post (Interview ADAE). The tasks of ADAE include 
ensuring communications secrecy, protecting the security of networks and 
information, and controlling tapping, including ensuring that the lawful procedure 
is followed by the authorities when communications confidentiality is intercepted 
(ADAE 2008; Interview DPA Zorkadis). ADAE became operational in January 
2005 (Interview ADAE). 

EETT also monitored the application of some provisions of the old 
telecommunications data protection directive (97/66) (European Commission 
2000b: Annex 2). In the law transposing directive 2002/58, EETT was given the 
task to deliver its opinion if asked regarding some issues (Interview drafting 
committee Mitrou). 

The previous telecommunications data protection directive 97/66 was 
transposed in Greece in 1999 by law 2774/1999. Since directive 2002/58 did not 
involve many substantial changes in comparison to this directive, the task of 
drafting the transposing text was not very big. The respondents confirmed that 
while the transposition of directives is always a substantial task, not many changes 
needed to be made in order to transpose this directive (Interview DPA Kardasiadou; 
Interview drafting committee Mitrou). The fact that the transposing law only 
consists of eight pages, six of which deal with transposition further support the 
impression that the task was limited.  In comparison, the law transposing the rest 
of the telecommunications package in Greece consists of 48 pages, and the laws 

                                                 
32 Directive 97/66/EC of the European Parliament and of the Council of 15 December 1997 
concerning the processing of personal data and the protection of privacy in the 
telecommunications sector 
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that transposed the electricity and natural gas directives consist of sixteen and 
twenty pages respectively. 

 
 
9.3.2 Choice of transposition instrument and manner of transposition 

 
Directive 2002/58 was transposed in Greece by the law ‘Protection of personal data 
and of private life in the electronic communications sector and amendments to law 
2472/1997’ (Law 3471/2006), which was signed on 27 June 2006. Initially, the 
draft of the transposing law only aimed to transpose the directive. However, in the 
end of 2004 it was decided to also include amendments to the general data 
protection law in the transposing law. These amendments did not have anything to 
do with the transposition of directive 2002/58 (Interview drafting committee 
Mitrou). This decision was the result of discussions between the European 
Commission and the Greek government regarding the fact that Greece did not 
comply with the general data protection directive. Therefore, the Greek data 
protection law needed to be amended (Interview drafting committee Mitrou). The 
transposing law replaces law 2774/1999 which transposed directive 97/66. It is set 
up as a completely new law and does not amend the previous law (Hellenic 
Parliament 2006). The text of the directive was not copied, but adjusted to the 
Greek legal and institutional framework (Interview drafting committee Mitrou).  

The Ministry of Transport and Communication was responsible for the 
negotiations regarding directive 2002/58. When the directive was adopted, the 
Ministry of Justice took over the responsibility for transposition. This did not cause 
any controversy. The law was signed by four ministries in addition to the Ministry 
of Justice.  

 
 
9.3.3 Transposition outcome and outline of the process  

 
The main piece of legislation used for transposition, Law 3471/2006, entered into 
force on 28 June 2006. This was about two years and eight months after the 
deadline provided in the directive, and transposition was therefore seriously 
delayed in this case. The process of transposition lasted for two years and eleven 
months, and from the point in time that the directive was adopted until it was 
transposed almost four years passed.  

Transposition was in principle completed by the adoption of the transposing 
law (Interview drafting committee Mitrou; Interview DPA Kardasiadou; Interview 
Ministry of Justice), and the infringement proceedings for non-transposition were 
closed on 12 October 2006. However, the law provides for the adoption of a 
number of secondary instruments by the responsible authorities. Some of these 
instruments were adopted within half a year of the adoption of the law, and some 
were still not adopted at the time of research (April 2007) (Interview ADAE; 
Interview DPA Kardasiadou). These instruments specify certain provisions of the 
law, and while this was necessary to complete the regulatory framework, it was not 
necessary for transposition (Interview drafting committee Mitrou).  
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In contrast to the process for the rest of the telecommunications package, the task 
of drafting the transposing legislation and the consultation with the affected 
authorities was in this cased delegated to an external drafting committee (Interview 
drafting committee Mitrou). The reason that this format was chosen was that the 
issue was specific and complicated and that expert knowledge was therefore 
necessary (Interview drafting committee Mitrou; Interview Ministry of Justice). The 
drafting committee was appointed by the Minister of Justice in August 2003, which 
was almost one year after the adoption of the directive. No particular reason was 
given by the respondents for this late start. During the preparation of the draft, the 
drafting committee informally consulted with DPA. In the end of 2003, the 
drafting committee had completed a draft (Interview drafting committee Mitrou). 
However, as for the telecommunications case, the draft was not sent to the 
parliament, and the elections and government change in March 2004 put the 
process to a halt. In May 2004 a new drafting committee was appointed. They 
produced an initial draft by the beginning of 2005 (Interview drafting committee 
Pikrammenos), and from that point in time ADAE was also mentioned in the 
drafts (Interview DPA Kardasiadou), and both authorities were consulted 
(Interview ADAE; Interview drafting committee Mitrou). In November 2005, the 
final draft of the drafting committee was formally handed over to the ministry. 
However, adjustments to this draft were still made by the drafting committee until 
May 2006 (Interview drafting committee Mitrou). Thereafter, the draft was sent to 
parliament, and the process in parliament lasted for about one month. The 
parliamentary stage was somewhat shorter in this case than in the 
telecommunications case, but not extraordinarily short (Interview drafting 
committee Mitrou). The process is outlined in Table 2. 

 
 

Table 2. Duration steps transposition telecommunications privacy Greece 
 

Step  Telecom privacy 
EL 

Time in months 
step 

Directive adopted  12 Jul 2002    
Appointment first drafting committee  Aug 2003   (12) 
Draft  End 2003  5  
Appointment of second drafting committee  May 2004  4  
Preliminary draft  Begin 2005  9  
Preliminary settlement  Jul 2005  5  
Formal submission of draft drafting committee to ministry  16 Nov 2005  4.5  
Draft to parliament  22 May 2006  6  
Report of Scientific Committee  9 Jun 2006  0.5  
Committee vote on the draft  9 Jun 2006    
Vote  20 Jun 2006  1  
Signed  27 Jun 2006    
Publication law  28 Jun 2006    
Entry into force  28 Jun 2006    
Total preparatory phase     34 
Total parliamentary phase     1 
Total      35  
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The time available for transposition of this directive was considered to be too short 
(Interview drafting committee Mitrou; Interview Ministry of Justice).  

 
 
9.3.4 Clearances, decision points and involved actors 

 
The process of adopting the law consisted of fifteen decision points and eighteen 
clearances. Nine of the clearances were part of the preparatory stage, and six were 
part of the parliamentary stage. Regarding the clearances, twelve were part of the 
preparatory stage and six were part of the parliamentary stage. This is illustrated in 
Figure 2.  

As for the telecommunications case, most of the clearances are part of the 
formal procedure for adopting legislation, and the interruption and ‘restarting’ of 
the process that the elections and change in government caused added some steps 
to the procedure. The data protection law includes a responsibility of DPA to give 
advice on new legislation regarding the processing of personal data. Thus, it is not 
formulated as an obligation of the ministry, but it is a responsibility of DPA 
(Interview DPA Kardasiadou). Similarly, it is the normal procedure to consult with 
ADAE regarding new legislation regarding confidentiality of communications. 
However, the initiative for becoming involved in the process came from ADAE.  

 
 
9.3.5 Points of discussion in the process and preferences of the actors 

 
In principle none of the actors involved in transposition had any problems with the 
directive, which also mainly served to adapt the previous directive to technological 
changes. However, something that was problematic was the situation with the two 
regulatory authorities in this area (Interview drafting committee Mitrou; Interview 
Ministry of Justice). During the process of transposition, a new regulatory 
authority, ADAE, was set up. DPA had in principle been responsible for the 
monitoring of the application of the previous telecommunications privacy directive, 
and the position of DPA was that it should be assigned all responsibilities 
regarding the new directive as well. This argument can be supported with the fact 
that in most other member states, these responsibilities are given to the data 
protection agencies (Interview ADAE; Interview DPA Kardasiadou). However, 
ADAE found that since this authority had been especially created on a 
constitutional basis for the purpose of supervising confidentiality of 
communications, it should have an important role in supervising the application of 
directive 2002/58 (Interview ADAE).  
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This situation provided for difficult discussions, mainly including the drafting 
committee and the authorities, which involved a struggle between the two 
authorities regarding the responsibilities. This took the form of disputes regarding 
how certain terms should be defined, as this was essential for how the 
responsibilities should be distributed. For example, there were different views 
regarding what should be included in the term ‘confidentiality of communi-
cations’. However, there was no public debate regarding transposition or the 
distribution of competencies between the authorities (Interview drafting committee 
Mitrou). 

As described above, these discussions commenced only in the beginning of 
2005 when ADAE became operational and started to take part in the process. A 
high level meeting with representatives from the ministry, the drafting committee 
and the authorities was held in July 2005 (Interview drafting committee Mitrou; 
Interview Ministry of Justice). In this meeting a compromise was reached with the 
involved parties. Nevertheless, discussions with the authorities continued 
throughout the process (Interview drafting committee Pikrammenos). There were 
also discussions in the parliamentary phase, and the presidents of the authorities 
were invited to present their views. Some other more general issues were also 
discussed. However, these discussions lasted only for a few days, and the 
parliamentary process was finalised very quickly (Interview ADAE; Interview 
drafting committee Mitrou). Both large parties voted for the law, and two smaller 
parties against. 

Neither of the authorities was positive regarding the final law, in which the 
distribution of the responsibilities was based on a compromise. To a certain extent, 
DPA was less satisfied than the ADAE, as the DPA had initially expected to assume 
all responsibilities and the ADAE in fact managed to influence the draft to its 
advantage. However, both authorities found that the law was vague regarding the 
distribution of the responsibilities and the definitions of certain concepts, and that 
this was likely to cause problems when applying the law in practice (Interview 
ADAE; Interview DPA Kardasiadou).   

The amendments to the general data protection law that were included in the 
transposing law did not cause any controversy. However, there were some changes 
made on the proposal of DPA (Interview drafting committee Mitrou).   

 
 

9.3.6 Political factors 
 

As became clear in the previous section, there was no resistance regarding the 
directive, but nonetheless difficult discussions regarding the allocation of 
responsibilities to the two concerned authorities. There is also no indication that 
there was resistance due to a lack of legitimacy. Neither the Ministry of Justice nor 
any of the members of the drafting committees were involved in the negotiations in 
Brussels, as the negotiations were handled by the Ministry of Transport and 
Communications that negotiated the whole telecommunications package 
(Interview drafting committee Mitrou; Interview Ministry of Justice). However, this 
did not lead to resistance. DPA participated in a working group at the EU level even 
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before the negotiations started (Interview DPA Zorkadis), and ADAE did not exist 
at the time of the negotiations.   

The drafting committee found quick transposition important. However, other 
issues such as ensuring that the transposing legislation fitted into the Greek legal 
context, was viewed as more important (Interview drafting committee Mitrou). The 
priority of the ministry varied over time, but was on average low. There was a 
planning for transposition according to which the directive should be transposed 
before the deadline of the directive. However, the drafting committee was 
appointed only two to three months before the transposition deadline. In addition, 
while the ministry pressured the drafting committee to speed up at several 
occasions, this was only after the deadline for transposition had passed (Interview 
Ministry of Justice). This indicates that the initial priority for transposing the 
directive before the deadline was very low, while the priority for speeding up 
increased when faced with an infringement proceeding. In addition, one 
respondent indicated that the upcoming elections increased the urgency to adopt 
the transposing law quickly (Interview drafting committee Mitrou). When the new 
minister appointed the new president of the drafting committee, he emphasised 
the importance of finalising the draft as quickly as possible (Interview drafting 
committee Pikrammenos). However, the fact that the draft was not sent to 
parliament after it was finished and a settlement had in principle been reached 
with the authorities in July 2005 indicates either that the priority was low or that 
some other consideration played a role at this stage. Shortly after the draft had been 
sent to parliament, there was a judgement from the ECJ stating that Greece had not 
fulfilled its obligations regarding transposing the directive. This indicates that 
pressure from the EU played a role for the priority of transposition.   

The DPA prioritised speedy transposition, and pressured the ministry to speed 
up the process. The reason was that the DPA was left in a legal vacuum by the fact 
that the directive was not yet transposed, and the examination of complaints was 
delayed while waiting for the new law to enter into force (Interview DPA Zorkadis). 
The situation was similar for ADAE that for example was not able to provide clear 
answers to questions from citizens. ADAE also found quick transposition 
important, and on some occasions the president of ADAE urged the drafting 
committee to speed up (Interview ADAE). At the same time, it was of course of 
importance to both authorities how the responsibilities were allocated in the final 
law.  

     
 
9.3.7 Administrative factors 

 
The first drafting committee had five members, and the second drafting committee 
consisted of seven people. The first drafting committee included lawyers and one 
representative from the communications department of the Ministry of Justice. 
The second drafting committee was presided by a judge of the Council of State and 
further included one lawyer specialising in data protection law, two professors of 
constitutional law, two representatives of the Ministry of Justice and one specialist 
from the DPA. It should be noted that the DPA member did not act as a 
representative of DPA. The representatives of the ministry did not deliver any 
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substantial input (Interview drafting committee Mitrou). It was reported that the 
committee met about four times a month for a four hour meeting during some 
months to finalise the draft (Interview Ministry of Justice). However, the efforts 
were intensified under the second drafting committee, which met twice a week. 
This was because of pressure from the minister to finish the draft quickly 
(Interview drafting committee Pikrammenos). The replies of the respondents give 
no conclusive picture regarding whether the staffing was sufficient for the task of 
transposition. While the ministry reported that the resources for paying the 
members of the drafting committee were limited, and that they therefore had too 
little time to spend on transposition, the drafting committee did not find the 
staffing limited (Interview drafting committee Pikrammenos; Interview Ministry of 
Justice).  

At the ministry, five people, two of which were advisors of the minister were 
working on transposition. Most of them had a legal professional background. This 
was sufficient for their tasks. However, they did not have the expertise regarding 
the topic (Interview Ministry of Justice). This fact made the ministry dependent on 
an external drafting committee. The members of the drafting committee did 
possess the necessary expertise (Interview Ministry of Justice). Most of the 
members of the drafting committee had not previously been involved in 
transposition, but did have experience of legal drafting. However, it can also be 
seen as a disadvantage that the members almost exclusively had a legal 
background, and that no policy experts were included (Interview drafting 
committee Mitrou). 

Also in this case, there is a lack of continuity in the process caused by the 
change in government and appointment of a new drafting committee. However, in 
this case continuity was ensured to some extent as the president of the first drafting 
committee, who specialises in data protection law, was also a member of the 
second drafting committee (Interview drafting committee Mitrou).  

It was difficult for the members of parliament to have sufficient knowledge of 
this very specialised issue (Interview drafting committee Mitrou). Both authorities 
found it a stretch to be able to produce comments on the drafts, but could manage 
it. The persons responsible for delivering the comments did have sufficient expert 
knowledge regarding the topic (Interview ADAE; Interview DPA Kardasiadou).   

The ‘transposition culture’ described in the previous case is evident also in 
this case. As mentioned above, there was a planning which involved transposing 
the directives before the deadline. However, in general, it is rare that the deadlines 
in such a planning are met (Interview Ministry of Justice).  

 
 
9.4 Transposition of the energy package in Greece 

 
9.4.1 Introduction 

 
The creation of a liberalised energy market in Greece has gone slowly, and in 2003 
Greece was lagging behind the other member states (RAE 2006). However, the 
reasons for this differ substantially between the electricity and the natural gas 
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sectors, and therefore the developments in these two sectors will be described 
separately.  

The basis for a liberalised electricity market was laid out in law 2773/1999, 
which served to transpose directive 96/92 (RAE 2006). This law also formed the 
basis for the creation of the independent regulatory agency RAE, and an 
independent transmissions systems operator, Hellenic Transmission System 
Operator (HTSO) (Kolia 2005: 175). The latter is owned to 51 percent by the Greek 
state and to 49 percent by the Public Power Corporation (PPC). By the creation of 
the HTSO, unbundling of the operation of the transmission system was realised. 
However, the unbundling of the accounts of PPC for generation, supply and 
distribution has been insufficient (Kolia 2005: 186). Further steps were taken with 
law 3175/2003, which served to open up the electricity market for all non-
household consumers by 1 July 2004 and all consumers by 1 July 2007 (RAE 
2006). In this respect, this law served to incorporate some of the provisions of the 
2003 directive. However an exception was made for the non-interconnected 
islands, where PPC remained the exclusive supplier and generator (RAE 2006).33 
The provisions of the Law 3175/2003 also among other things allowed for the 
development of new trading arrangements, and in May 2005 an important 
improvement to the regulatory environment took place in the form of the adoption 
of a new Grid and Power exchange code on the basis of this law. This code among 
other things provided rules for a wholesale electricity market and thereby provided 
incentives for the creation of new generation capacity (RAE 2006; Interview Kolia).  

In practice, the success of liberalisation of the Greek electricity market has 
been very limited, and in 2003 when the studied directive was adopted PPC almost 
completely dominated the market, and a majority of the shares were owned by the 
Greek state.  Still in 2005, only two percent of the large and very large industrial 
customers had switched supplier, and no customers in the other customer 
categories (European Commission 2005b). One major obstacle to liberalisation of 
this sector has been resistance and strikes by the PPC labour union, which enjoys a 
strong position most importantly because of the public status of PPC and the civil 
servant status of its employees (Interview Kolia) and the possibility for the union to 
cause black outs (Interview RAE). Of importance is also that PPC is viewed as a 
national asset and is one of the largest companies in Greece. PPC is overstaffed, 
and a large number of its employees have as their sole task to deal with issues 
related to the union. Another obstacle has been the ability of PPC to keep its de 
facto monopoly despite the formal liberalisation of the market, through for example 
the possibility of cross subsidisation between different categories of consumers and 
the absence of performance standards (Interview Kolia).   

Natural gas, on the other hand, is not an indigenous fuel in Greece, and up 
until recently, no domestic gas market existed. At the same time, Greece has a 
strategic geographical position and has the potential of serving as a gate to the EU 
for natural gas. Natural gas was introduced in Greece in 1996, and Greece was 
granted a derogation from the implementation of directive 98/30 until 15 
November 2006 because of its status as emerging gas market (RAE 2006). Also 

                                                 
33 A peculiarity of the Greek electricity network is that the electricity systems of most of the 
islands are not interconnected to the mainland. 
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for the most important provisions of directive 2003/55 Greece was granted a 
derogation until the same date. The first steps towards liberalisation of the gas 
market were taken with law 3175/2003 mentioned above, and concerned the rights 
of power producers using natural gas (RAE 2006). The Public Gas Corporation of 
Greece (DEPA) is owned to 65 percent by the Greek state and to 35 percent by 
Hellenic Petroleum (European Commission 2007a). Before transposition of 
directive 2003/55 DEPA performed both the function of system operator and 
supply, but kept separate accounts (RAE 2006). The ownership and operation of 
the distribution network is separated into geographical areas. In 2005, there were 
three regional distribution companies, of which DEPA owned a majority of the 
shares, operating in Attica, Thessaloniki, and Thessaly (Kolia 2005: 176-7). Under 
directive 2003/55, Greece has obtained a derogation from the obligation to set up 
separate distribution system operators. There are currently three new geographical 
monopolies planned, and it is expected that derogations will be granted also for 
these (Kolia and Movroudis 2007; Interview Kolia).  

When the 2003 directives were adopted, the previous electricity directive had 
been transposed, and the transposition of the 2003 directives involved 
incorporating the new obligations in these directives. In the area of electricity, this 
meant that the existing legislation had to be adapted, and in the gas area, new 
legislation had to be adopted. The most important change to the electricity law that 
was necessary in order to transpose the directives was the unbundling of the 
operation of the distribution system by 1 July 2007 (Interview Kolia). Other 
changes included further opening up of the market, clarification of the public 
service obligations of electricity undertakings, and increased responsibilities and 
competencies of RAE. For gas, Greece had derogations for some important aspects 
until November 2006. However, it still transposed many of the provisions of the 
new gas directive in 2005. The most important change was the establishment of a 
National Natural Gas System Operator (NNGSO). Other changes involved rules for 
non-discriminatory access to the national natural gas transmission system, gradual 
opening up of the market, and an obligation for all gas undertakings to keep and 
publish unbundled accounts. It should be noted that the opening up of the market 
is initially very limited, and the main categories of eligible customer are in practice 
electricity generators and the new distribution companies (Kolia and Movroudis 
2007).  

The picture that emerges is that the task of transposition was substantial for 
Greece. Transposition of the electricity directive was a difficult task for Greece, as it 
was important to create a framework that would work. The directives left a lot of 
room for manoeuvre, and the previous experiences with regulating the sector were 
largely negative (Interview RAE). For gas, there were many provisions that Greece 
did not have to transpose due to derogations (Interview Kolia). However 
considering the lack of experience with regulating the gas sector, transposition still 
must have been a challenge for Greece.    
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9.4.2 Choice of transposition instrument and manner of transposition 
 

The energy package was mainly transposed by two formal laws in Greece. The 
electricity directive was transposed by Law 3426/2005 on the acceleration of the 
procedure of liberalisation of the market for electric energy, which was signed on 
20 December 2005. The natural gas directive was transposed by Law 3428/2005 on 
the liberalisation of the market for natural gas, which was signed on 23 December 
2005. As the processes of adopting these laws took place in parallel, and the 
transposition of these directives was to a great extent treated as one package, the 
transposition of the two directives is treated together in this section. However, 
specific mention will be made of issues particular to the two directives.  

The legislation only served to transpose the directives (Hellenic Parliament 
2005a; Hellenic Parliament 2005b; Interview Ministry of Development; Interview 
Permanent Representation energy; Interview RAE). The directive texts were not 
copied, but were adapted to fit the situation in Greece, and designed in such a way 
that the market should work (Interview RAE). The electricity law aims to amend an 
existing law (2773/1999), and the gas law is new (Interview Permanent 
Representation energy). 

The ministry responsible for transposition was the Ministry of Development. 
The electricity law was signed by seven other ministries and the gas law was signed 
by six other ministries.  

 
 
9.4.3 Transposition outcome and outline of the process  

 
The laws that transposed the electricity and gas directives entered into force 22 and 
27 of December 2005 respectively. This means that the electricity directive was 
transposed with a delay of one year and five and a half months. As mentioned 
above, Greece had a derogation for the transposition of the key articles of the gas 
directive. However, the remaining articles still had to be transposed before the 
common deadline (Interview Kolia). Regarding these articles, there was a delay of 
about one year and six months. However, the gas directive was transposed well 
before the derogation ended. The transposition of these directives was moderately 
delayed in Greece, and some articles were even transposed before the extended 
deadline resulting from the emerging market status of the gas market.  

The laws incorporated most of the provisions of the directives. However, in 
order to fully complete transposition and make the law work in practice a number 
of secondary instruments had to be adopted in subsequent steps (Interview 
Anonymous 3; Interview DEPA; Interview Ministry of Development; Interview 
RAE). Some of these instruments were adopted soon after the adoption of the laws 
(Interview Ministry of Development). However, at the time of research (April 
2008), some secondary legislation, e.g. a distribution code, was still missing 
(Interview RAE). There were three infringement proceedings against Greece for 
incorrect transposition. Two of these were for the electricity directive. They 
concerned the absence of or insufficient legal and management unbundling of 
transmission and distribution system operators in order to guarantee their 
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independence,34 and the absence of the notification of the public service obliga-
tions. The third procedure concerned the gas market, and regarded the freedom to 
choose supplier (European Commission 2006e). The background of these 
infringement proceedings was missing secondary legislation (Interview RAE).  

 While the Ministry of Development was formally responsible for 
transposition and took the political decisions, a lack of expertise at the ministry had 
as a consequence that most of the work of formulating the legal texts was done by 
the regulator RAE (Interview Anonymous 3; Interview RAE). It was clear already 
during the negotiations that the RAE would be preparing drafts of the legal texts for 
the transposing legislation. Normally, RAE always has to offer its opinion regarding 
new legislation in the field according to the provisions of law 1999/2773 (Interview 
RAE). 

Already before the directives were adopted, RAE started preparing a draft of 
the text of the transposing law for the electricity directive. This work went relatively 
quickly, and already after six months, in the end of 2003, there was a finished draft. 
During the drafting, informal consultation with the stakeholders took place 
(Interview RAE). Although this draft was later changed by the ministry in order to 
incorporate comments from the market parties, no ‘restarting’ of the process took 
place in this case after the elections in the beginning of 2004.  Since gas was a new 
area for Greece and also for RAE, they hired a consultant in order to deliver advice 
regarding basic issues such as what the gas market must contain and which the 
major issues were that had to be dealt with. For this reason, the drafting of the 
transposing legislation for the gas directive started about one year later (Interview 
RAE). The first draft for the gas law was finished in August 2004, which means 
that the work of drafting the law only took a few months (Interview Kolia). 
However, since it is difficult to with certainty establish the point in time at which 
the drafting started, the date of adoption of the directives can also be used as a 
starting point. This would mean that four months were needed to produce the first 
draft of the electricity law, and one year and one month for the gas law. The 
Ministry of Development also set up formal working groups for transposition. 
However, this did not take place until after the 2004 elections (Interview Ministry 
of Development).  

After the finalisation of the draft a period of consultation with the affected 
parties followed. In this phase, the Ministry of Development had an important role 
in trying to find compromises and resolve conflicts with stakeholders. However, 
RAE participated in the procedure of public consultations in cooperation with the 
ministry. RAE always assisted the ministry in an informal manner with expertise in 
its dealings with stakeholders (Interview Anonymous 3; Interview RAE). There 
were official public consultations for both laws in July 2005, and about three 
months later, the drafts were submitted to parliament. The parliamentary 
procedure from the submission to parliament until the vote took one month for the 
electricity law, and one additional month was needed for signing, publication and 
entering into force. For the gas law, the total procedure from submission to 

                                                 
34 In the beginning of 2007, the Commission reported that effective unbundling of PPC had been 
carried out recently after the Commission opened an infringement procedure to this effect 
(European Commission 2007a: Accompanying document).  
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entering into force took two months.35 As for the other Greek cases, the lengths of 
the parliamentary procedures were normal, but very short in comparison to the 
length of the preparatory processes. In the electricity case, the preparatory process 
was in total two and a half years, of which only six months were used for preparing 
the first draft. If the date of adoption of the directives is used as the starting point, 
the process was two months shorter. In the gas case, the process was started about 
one year later, and this means that the preparatory phase was one and a half year. 
As the drafts were sent to parliament around the same time, the length of the 
preparatory phases is equal if one uses the date of adoption of the directives as the 
starting point. The processes of transposition are outlined in the table below.  

 
 

Table 3. Duration steps energy Greece 
 

Step  Electricity EL  Time in 
months step 

Gas EL  Time in 
months step 

Directive adopted  26 Jun 2003     26 Jun 2003    
Start transposition 
process 

Apr/May 2003  (‐ 2)  Apr/May 2004  (10) 

Draft  Oct/Nov2003  6   Aug 2008   3  
Discussions/elaboration  Until 14 Jul 2005  20.5  Until 18 Jul 2005  11.5  
Public consultation  14 Jul ‐ 22 Jul 

2005 
0.5   18 Jul ‐ 27Jul 

2005 
0.5  

Draft to parliament  31 Oct 2005  3   31 Oct 2005  3  
Report of General Account 
Office  

1 Nov 2005     ?    

Report of Scientific 
Committee 

21 Nov 2005     ?    

Committee vote on the 
draft 

24 Nov 2005     ?    

Vote  30 Nov 2005  1   ?    
Signed  20 Dec 2005  1   23 Dec 2005  2  
Publication law  22 Dec 2005     27 Dec 2005    
Entry into force  22 Dec 2005     27 Dec 2005    
Total preparatory phase    30    18 
Total parliamentary phase    2    2 
Total days     32      20  

 
The deadlines for these directives were relatively short. However, as already 
mentioned, Greece had additional time to incorporate certain provisions for the gas 
market.  

 
 

                                                 
35 No documents from the parliamentary proceedings for the gas law were available, and therefore 
the date of the vote is unknown.  
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9.4.4 Clearances, decision points and involved actors 
 

The process of adopting the transposing law in both cases consisted of fourteen 
decision points and sixteen clearances. This is illustrated in Figure 3. Seven of the 
decision points were part of the preparatory stage, and seven were part of the 
parliamentary stage. Regarding the clearances, nine were part of the preparatory 
stage, and seven were part of the parliamentary stage. 

Most of the clearances are part of the formal process for adopting legislation in 
Greece, with the exception that the drafting work was done informally by RAE. The 
key actors involved in the process were the Ministry of Development, RAE, the 
market parties and the parliament. As in the telecommunications case, the 
regulatory agency had a particularly important role in this case, as they participated 
in preparing the legal drafts.  
 
 
9.4.5 Points of discussion in the process and preferences of the actors 

 
Even more than what was the case for the telecommunications market, the energy 
market in Greece was only in the early stages of liberalisation at the time of the 
adoption of the directives. The liberalisation in the electricity sector had been only 
marginally successful, and the gas market was in the process of being set up.  

The government had no problems with the directives, although the 
government from 2004 was more positive towards liberalisation than the previous 
government (Interview Ministry of Development; Interview RAE). However, 
further liberalisation of the electricity market meant reducing the market share of 
the ex-incumbent PPC. The electricity sector was very important in Greece, and 
PPC with its 35.000 employees was one of the largest companies in Greece and 
had a very strong labour union which was known to arrange strikes and cause black 
outs. This made the government cautious regarding liberalisation (Interview RAE). 
In addition, the position of PPC made cross-subsidies possible. An efficient market 
design could therefore have as a result that the electricity prices for some 
consumers could become higher. This was a situation that the ministry wanted to 
avoid, as it could involve a loss of votes, and this added to its cautious approach to 
liberalisation (Interview Anonymous 3). RAE was in general satisfied with the 
directives, and found that it was going in the good direction (Interview RAE).  

The PPC was not happy about the electricity directive at the time, and they 
were opposing further liberalisation, and aimed to keep their assets and tasks. The 
PPC union also feared for the future of PPC and organised demonstrations and 
strikes (Interview Anonymous 3; Interview RAE). However, the impact of this 
particular law on PPC was limited, and resistance earlier on regarding other issues 
such as opening of the generation sector, the splitting up of PPC, and the 
permission to build plants was stronger (Interview Kolia). In the gas sector, there 
was not much resistance towards the gas directive (Interview Anonymous 3; 
Interview DEPA, Interview RAE).     
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The transposition of the electricity directive in Greece was controversial, and 
lengthy discussions regarding some political issues concerning the market parties, 
particularly PPC, made the process take longer (Interview RAE). During the 
process of transposition, the ministry and RAE were working to find a compromise 
with the market parties (Interview Anonymous 3; Interview RAE). Below, the most 
important issues that figured in the discussions are described. As for the previous 
cases, no attempt has been made to make a complete overview of the issues 
discussed.  

There were a number of issues that were intensively discussed regarding the 
electricity law. The unbundling of the task of operation of the transmission and 
distribution systems from other tasks, and of the accounts of electricity 
undertakings figured prominently in the discussions. Regarding the transmission 
system, Greece already had created a TSO, and thereby fulfilled the requirement in 
the directive for legal unbundling. However, there was still some discussion 
regarding the functional unbundling (Interview Anonymous 3), and there are some 
provisions in the final law that address this issue (RAE 2006). Regarding the 
operation of the distribution system, unbundling had to take place as PPC owned 
and operated the system. According to the provisions of the final law, this task is to 
be transferred to the HTSO by 1 July 2007 (Kolia 2006; RAE 2006). However, one 
respondent indicated that this had not yet taken place in April 2008 (Interview 
Kolia). The requirement in the directive that all electricity undertakings should 
unbundle their accounts was also addressed in the final law. In practice this 
concerns PPC, and it was badly needed due to a lack of sufficient unbundling and 
transparency in PPC’s accounts (Kolia 2006). Regarding unbundling, there was 
resistance from PPC. The government from before 2004 felt differently than the 
technical people at the ministry and at RAE regarding this issue, and was hesitant 
to apply the requirements of the directive at least in the short term (Interview 
RAE).   

Another point of discussion concerned the abilities and independence of RAE 
(Interview Anonymous 3). In the final law, the provisions of the directive are 
followed closely. However, the powers of RAE were not enforced to the extent that 
would have been needed (Kolia 2006). In many cases, RAE only has the right to 
deliver an opinion, and the final decision is with the ministry (Interview 
Anonymous 3).  

Another important point was the management of the non-interconnected 
islands with local generation capacity (Interview Anonymous 3; Interview Ministry 
of Development). Greece has received an exemption regarding this issue from the 
Commission in accordance with the provisions of the directive. It is possible that 
uncertainty regarding whether it would be possible to make such exemptions 
delayed the formal start of the transposition process (Interview Ministry of 
Development).  

There were also discussions regarding public service obligations (Interview 
Anonymous 3; Interview RAE). In this case, a lack of secondary legislation has led 
to the initiation of an infringement proceeding against Greece for incorrect 
transposition (Interview RAE).  
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Finally, there were discussions regarding all aspects on how to best make the 
market work, or the structure of the market. On these points, there were 
differences in opinion mainly between RAE and the PPC (Interview RAE).  

In the parliament, the two largest parties voted for the law, and two smaller 
parties against.  

For the gas law, the only topic of discussion was the creation of the TSO 
DESFA, and this was not particularly problematic (Interview DEPA; Interview 
Kolia). Something that plays a role here is that DEPA is a new relatively small36 
company in an emerging market, which is a different situation compared to when 
there is a large incumbent that has been operating for decades (Interview DEPA).   

   
 
9.4.6 Political factors 

 
In the previous paragraph, it became clear that while there was some resistance 
and long discussions regarding some difficult topics regarding the electricity law, 
there was no or only limited resistance regarding the gas law.  

Regarding legitimacy, the Ministry of Development was also responsible for 
the negotiations, and two to three people that had been involved in the negotiations 
also participated in transposition (Interview RAE). The cooperation between the 
Ministry of Development and RAE functioned well during the negotiations of the 
directives (Interview Ministry of Development). The RAE supported the ministry 
with advice and expertise, in the form of memos and reports, but was not present 
in Brussels. Before the negotiations, RAE participated in the Council of European 
Energy Regulators (CEER) and the ERGEG (Interview RAE). While DEPA was not 
consulted by the ministry during the negotiations, there are no indications that this 
led to resistance on the grounds of a lack of legitimacy (Interview DEPA).  

Initially, the priority of timely transposition of the ministry was very low, and 
no action was undertaken to transpose the directives. The reason was that the issue 
was viewed as difficult because of the lack of liberalisation and the position of PPC. 
There was a certain hesitance regarding altering the position of PPC. When the 
new minister was appointed after the elections, the priority became higher. The 
minister ordered that transposition should take place, and was pushing for the 
speedy adoption of the transposing legislation (Interview Ministry of 
Development). However, the pressure was rather limited, and only came after an 
infringement procedure had been initiated. In addition, as the ministry and RAE 
worked close together, the ministry knew about the difficulties involved in 
preparing the draft and understood that it was not easy to do it quickly (Interview 
RAE).  While RAE prioritised timely transposition, it found it much more 
important to establish a working market (Interview RAE). Among the market 
parties, it is reasonable to assume that PPC and DEPA had no interest in speeding 
up transposition. Another factor that might have played a role for the priority of 
transposition is the Olympics that were organised in Greece 13 to 29 August 2004. 
During the preparations for example energy security issues had to be addressed in 

                                                 
36 Before unbundling DEPA had 500 employees of which 300 were permanent staff. After 
unbundling, DEPA has only 100 employees (Interview DEPA).  
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order to avoid blackouts, and the preparations for the Olympics were the top 
priority for some months (Interview Kolia).   

The change of government in 2004 had less effect in this case than for the 
other cases. For one thing, the elections took place closer to the point in time that 
the directives were adopted, and the drafting of the gas law had not even been 
initiated yet at the time of elections. In addition, the process of drafting the 
electricity law was not restarted, and while there was a stand still for some months 
during the elections regarding the discussions and the collaboration with the 
ministry, RAE could still continue working on technical aspects of the draft 
(Interview RAE).   
 
 
9.4.7 Administrative factors 

 
The ministry did not have sufficient staff to deal with transposition. The staffing 
was limited, and at the same time there were many issues that had to be dealt with 
as the energy market was expanding quickly. As mentioned above, the ministry set 
up two formal working groups for transposition. These groups consisted of people 
from the ministry and external people. However, it was not possible for the 
ministry to indicate how many people participated in these groups (Interview 
Ministry of Development). Also regarding expertise, the ministry was lacking in 
resources. This was at least partly a result of the fact that these issues were new in 
Greece (Interview Anonymous 3; Interview Ministry of Development; Interview 
RAE). As mentioned above, this situation was the reason that the work of 
formulating the initial drafts was done by RAE.  

While RAE had the expertise regarding the electricity market, it had limited 
experience with regulating the gas market, as this market was only emerging in 
Greece. Therefore, as mentioned above, they made use of advice of a consultant 
before the legal drafting began. The people involved in transposition had not 
previously been involved in transposition (Interview RAE). However, the staffing of 
RAE was limited considering the volume of the work they have to perform in 
parallel with the work on the legal texts for the transposing legislation (Interview 
Ministry of Development; Interview RAE). At the time of transposition RAE only 
employed about 40 people (Interview RAE). In 2006, the number of employees 
had increased to 56.37 For the task of preparing the initial legal drafts two teams 
consisting of people with knowledge about the technical and regulatory aspects of 
the issues were set up. Each of these teams consisted of about five people. There 
were also two lawyers that assisted the two teams. It is difficult to establish how 
much of their time these people spent on the task on transposition. However, in 
addition to the work on transposition, these people were involved in several other 
projects at the time. The available staff was not seen as sufficient for the task 
(Interview RAE). The combined resources of the ministry and RAE were also not 
viewed as sufficient (Interview Ministry of Development).  

An important problem in the process of transposition was that the ministry 
was formally responsible for transposition and had to take the political decisions 

                                                 
37 38 experts and eighteen administrative staff. 
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and deal with the market parties while it did not possess the relevant expertise. 
This led to many misunderstandings, and as mentioned above, RAE always 
participated behind the scenes by assisting the ministry with expertise (Interview 
Anonymous 3; Interview RAE). The fact that the views of the ministry and those of 
RAE did not always coincide aggravated the situation (Interview Anonymous 3).  

The elections and change of government had as a consequence that some 
strategic persons changed at the ministry, but not civil servants at the working 
level. The change of government did not make much of a change for the 
cooperation between the ministry and RAE.  

As mentioned above, the parliament has 300 members. It was difficult for the 
members of parliament to attain sufficient knowledge regarding these topics 
(Interview RAE).  

 
 
9.5 Conclusions 

 
9.5.1 Comparison of the Greek cases 

 
In Greece, the transposition of the two packages took place by the adoption of four 
laws. The telecommunications and telecommunications privacy laws were adopted 
with serious delays of about two and a half years, while the laws transposing the 
energy directives were adopted with moderate delays of about one and a half year.38 
Below, it will be examined which variables mattered in each stage and how the 
differences in delay can be accounted for.  

In the Greek cases, much of the delay was located in the preparatory phase. 
However, the preparatory phase was substantially shorter in the gas case compared 
to the other cases. While this phase was about two years and ten months for the 
two telecommunications cases and two years and six months in the electricity case, 
it was one and a half year in the gas case. Regarding the start of the processes, this 
was much earlier in the electricity case than in the other cases. In the electricity 
case, the process was initiated about two months before the adoption of the 
directives, in the telecommunications and gas cases about ten months after the 
adoption of the directives, and in the telecommunications privacy case a bit more 
than a year after the adoption of the directive. The parliamentary phase was very 
short in all Greek cases. Hence, the differences in the start of the processes can 
explain why the delay in the electricity case was relatively limited in spite of the 
long preparatory phase, and why the delay in the gas case was equal to that of the 
electricity case in spite of the relatively short preparatory phase. The time available 
for transposition was a few months shorter for the energy cases, and the more 
timely transposition took place in spite of this.  

The differences in the timing of the start of the processes can be explained by 
a combination of priority and expertise. This is most clearly illustrated by the two 
energy cases. The level of priority was the same for these two cases. It can be noted 
that while the general level of priority for timely transposition in Greece is very low, 
the priority in these two cases was higher as the processes of transposition were 

                                                 
38 However, for the gas directive the derogation for some articles had not yet expired. 
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initiated by the regulator who prioritised the transposition of these directives. In 
spite of the equal level of transposition in the two energy cases, the process of 
transposition was initiated early in the electricity case and late in the gas case. This 
can be explained by the lower level of expertise in the gas case compared to the 
electricity case. In other words, in the gas case, a lack of expertise had as an effect 
that the process of transposition was initiated later in spite of a relatively high 
initial priority. The process of transposition in the telecommunications privacy case 
was initiated even later than in the gas case, and since both the priority and the 
expertise was lower in the telecommunications privacy case, this could be due to 
either or both of these factors. For the Greek telecommunications case, it is unclear 
who took the initiative for the initiation of the process, and therefore, it is uncertain 
if the priority and expertise of the ministry or of the regulator played the most 
important role. Therefore, it is more difficult to assess the effect of these variables 
for the start of the process in this case. However, it is plausible that the low priority 
of the ministry combined with a lack of expertise which made cooperation with the 
regulator necessary accounts for the late start of the process in this case. For the 
variables manpower, legitimacy, and political resistance there was no or little 
variance.  

In the preparatory phase, the processes of transposing the telecommunica-
tions directives, the telecommunications privacy directive and the electricity 
directive were characterised by intensive discussions, and this prolonged the 
preparatory phases in these cases compared to the gas case where the discussions 
were more limited. In the telecommunications and electricity cases, the 
background of the discussions was political resistance from affected market parties. 
An important part of the reason for this political resistance was the low de facto 
level of liberalisation of these sectors in Greece. Although the level of liberalisation 
was also very low in the gas market, an important difference compared to the other 
market was that this was an emerging market in Greece. The lack of political 
resistance can be seen in this light. For political resistance to take place, there have 
to be actors in the market that see their interests threatened. In the emerging gas 
market in Greece, however, there was no large well established incumbent in the 
sector that could resist the changes. In the telecommunications privacy case there 
was no political resistance against the directive as such. The changes required were 
relatively limited. However, a complicated situation in which a new regulator had 
been created alongside the already existing data protection authority led to 
extensive discussions as to how the regulatory competences should be distributed. 
This was a point on which the directive left the choice up to the member state. 

The empirical material also suggests an additional explanation for the 
differences in length of the preparatory phases. During the preparatory phase of 
the telecommunications, telecommunications privacy and electricity cases, 
elections and change in government took place. Due to Greek political traditions, 
this disrupted the process for a few months in all these cases. However, the effect 
was greater for the telecommunications and telecommunications privacy cases, as 
the processes were restarted to some extent in these cases, and this fits well with 
the fact that the preparatory phases for these cases were a few months longer in 
than in the electricity case. In the gas case, the process was initiated after the 
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elections, and the process was therefore not disrupted by the elections. This could 
also be part of the explanation for the shorter preparatory phase in this case.  

The scores for the variables expertise, legitimacy, and access were similar in 
this phase, and these variables therefore cannot serve to explain the different 
outcomes. The difference regarding the number of clearances is in the right 
direction, but the difference is small. For manpower, there is some variance, as the 
scores were somewhat lower for the energy cases, but the difference is small and 
the variance is in the wrong direction. Regarding priority, it is difficult to make a 
definite assessment of the scores, but the picture is rather similar for the cases. 

The length of the parliamentary phase was similar and very short in all cases. 
In the telecommunications case it was about three months, and in the other cases 
about two months. The only variable on which there was variance in this phase is 
political resistance. However, this did not translate into a longer parliamentary 
phase in the cases where there was political resistance. The lack of an effect of 
political resistance and the relative shortness of this phase fits well with the fact 
that the level of access was low in all cases.  

To sum up, the findings of the within country comparisons in the Netherlands 
and Germany were either confirmed by the Greek cases, or there was not sufficient 
variance to confirm or disconfirm the findings. Additional variables also proved to 
be of importance. First, the effect of priority for the start of the process, the 
importance of discussions in the preparatory phase, and the lack of an effect of the 
time available for transposition could be confirmed. Second, a lack of variance on 
priority and access in the preparatory and parliamentary phases meant that it was 
not possible to either confirm or disconfirm the identified effects of these variables. 
However, it can be noted that the low level of access in the parliamentary phase fits 
well with the shortness of this phase in all cases. Third, two new variables was 
found to be of importance in the comparison of the Greek cases. The first is the 
theoretical variable expertise, which proved to explain the different timing of the 
start of the processes in combination with priority. The second variable, namely 
elections and government change which had a delaying effect on the process in 
some cases, is not included in the theoretical framework, but proved to be of 
importance in the empirical material.   

   
 
9.5.2 Comparison of the telecommunications cases across the member states  

 
For the telecommunications directives, there were moderate delays of about equal 
length in the Netherlands and Germany, and serious delays in Greece. The 
relatively late starts of the processes in the Greek cases are part of the reason for the 
longer delay in these cases. The preparatory phases in the Greek cases were also 
more than twice as long as in the Dutch and German cases. However, the 
parliamentary phases were short in the Greek cases compared to the other member 
states. Hence, the longer delays in Greece were caused by a combination of late 
starts and long preparatory phases.  

A combination of initial priority and expertise serve to explain the differences 
in the start of the processes. The Dutch case scores relatively high on both 
variables, and also has the earliest start. Both in the German case and in the Greek 
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telecommunications privacy case the initial priority was low. However, the very low 
score on expertise in the Greek telecommunications privacy case accounts for the 
later start in this case than in the German case. As mentioned above, the situation 
is rather unclear for the Greek telecommunications case. Regarding the other 
variables, there was no or only small variance.  

In the preparatory phase, there were intensive discussions which prolonged 
this phase in all cases. This was partly due to the overall high level of access. The 
background of the discussions differed, however, and was due to political 
resistance only in the Greek telecommunications case. Priority cannot explain the 
longer preparatory phases in the Greek cases, as the level of priority was similar in 
the German and Greek cases. As elaborated upon in the comparison of the 
German and Dutch telecommunications cases, the variable legitimacy appears to 
have no or very limited effect on the length of the preparatory phase. As there are 
no indications that legitimacy was a problem in the Greek cases, this picture is 
confirmed, although it is difficult to draw any definite conclusions as the variance 
is small. For the variables manpower, the number of decision points and 
clearances, and access there is little variance for these cases.  

A variable that did not play a role in the preparatory phase in the previous 
comparisons due to a lack of variance is expertise. In this cross country 
comparison, however, this variable played an important role for the longer 
preparatory phases in the Greek cases. The responsible ministries in Greece did 
not have the right expertise to handle transposition. While they could make use of 
the expertise of others for assistance with the legal drafting, it remained 
problematic that the ministry that was formally responsible for transposition and 
had to take the political decisions did not have sufficient in-house expertise, and 
this served to prolong the process. In addition to this, and as mentioned above in 
the comparison of the Greek cases, the empirical material indicated another 
explanation for the long preparatory phases in the Greek telecommunications 
cases, namely the elections and a change of government in Greece that took place 
during the process of transposition and caused disruption and some extent of 
restarting of the process. In this context, it is interesting to note that in the Dutch 
telecommunications case there were two changes of government during the 
process of transposition, of which one involved a change of the leading party. 
However, in contrast to the Greek cases, this did not disrupt the process. This 
indicates that this factor only plays a role in some domestic contexts.   

The short parliamentary phases in the Greek cases can be explained by the low 
level of access compared to the Dutch and German cases. The low level of access in 
Greece is due to the strong position of the executive in relation to the parliament, 
single-party majorities, strong party discipline, and a unicameral parliament. In the 
Greek cases in this comparison, the low level of access had as a consequence that 
the discussions in parliament were limited. Thus, although the picture in the cross-
country comparisons of the German and Dutch cases did not lead to any clear 
conclusions of the effect of the higher level of access in the parliamentary phase in 
Germany in the form of a veto, the difference in access compared to the Greek 
cases clearly points to the effect of access in this phase. The number of decision 
points and clearances is lower in the Greek cases than in the Dutch and German 
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cases. However, the difference with the Dutch case is small, and this is not the 
main explanation.  

In sum, including the Greek cases in a cross country comparison of the 
telecommunications cases leads to five main points. First, the combined effect of 
priority and expertise for the start of the process identified in the within country 
comparison of the Greek cases could be confirmed. Second, in contrast to the 
unclear findings regarding the effect of access in the parliamentary phase in the 
cross country comparisons of the German and Dutch cases, this comparison clearly 
pointed to an effect of this variable in this phase. Third, the effect of elections and 
government change identified in the within country comparison of the Greek cases 
had to be modified. The lack of an effect of this variable in the Netherlands 
indicates that this factor is only of importance in some domestic settings. Fourth, 
the effect of the number of decision points and clearances in the parliamentary 
phase was unclear in this comparison as well as in the earlier cross country 
comparisons. Finally, this comparison adds a new finding, namely the effect of 
expertise for the length of the preparatory phase.  

  
 
9.5.3 Comparison of the energy cases across the member states 

 
The energy directives were transposed roughly on time in the Netherlands, and 
with moderate delay in Germany and Greece. The delay in Germany was about one 
year, and about one and a half year in Greece. The process was started very early in 
the Dutch case, shortly before the adoption of the directives in the Greek electricity 
case, shortly after the adoption of the directives in the German case, and relatively 
late in the Greek gas case. The length of the preparatory phase was similar in the 
Dutch and German cases, somewhat longer in the Greek gas case, and 
substantially longer in the Greek electricity case. The parliamentary phase was 
substantially shorter in the Greek cases compared to the other cases, and some 
months longer in the German case than in the Dutch case.  

This means that there are differences regarding the length of the phases of the 
process, even in the cases where delay is similar in length. For example, while the 
difference in delay between the German and Greek cases is not very large, the very 
short parliamentary process in Greece means that the preparatory process in the 
Greek electricity case was more than two and a half times longer than in the 
German case. These differences mean that the delay is located in different phases 
in the different cases. The delay in the German case was mainly placed in the later 
start if compared to the Dutch case, and in the longer parliamentary phase if 
compared to the Greek cases. For the two Greek cases, there was delay in different 
phases. In the electricity case, the delay was mainly located in the preparatory 
phase, and in the gas case the delay was mainly due to a late start.  

A combination of initial priority and expertise accounts for the differences in 
the start of the processes. As described above in the comparison of the Greek cases, 
the priority was the same for the two Greek energy cases, and therefore the low 
level of expertise in the Greek gas case is necessary in order to explain the late start 
in comparison to the Greek electricity case. In addition to this, the higher level of 
expertise in the German case accounts for the fact that the start of the process was 
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earlier in this case than in the Greek gas case in spite of a somewhat lower level of 
priority in the German case. The level of manpower was lower in both of the Greek 
cases, but this appears to have had no effect on the start of the process, as the start 
of the process in the electricity case was earlier than in the German case. 

Regarding the preparatory phase, there were intensive discussions caused by 
political resistance in the German case as well as in the Greek electricity case. 
Therefore, the lower level of access in the German case fits well with the fact that 
this phase was shorter in this case compared to the Greek electricity case. The high 
level of access in the Greek gas case did not lead to any substantial discussions as 
there was no political resistance, and also no other factor present that could cause 
discussions, such as diverging interests of the actors involved or complex changes 
required. In addition to this, as in the previous cross country comparison, the lack 
of expertise at the responsible ministry served to prolong the processes in the 
Greek cases. The regulator could assist with legal drafting, but the fact that 
technical expertise was lacking at the ministry formed a problem in taking the 
political decisions. The level of manpower was also somewhat lower in the Greek 
cases, and this fits with the comparatively long preparatory phase in these cases. As 
mentioned above in the comparison of the Greek cases, the elections and change of 
government in Greece formed less of a problem in the energy cases, and is 
therefore limited as an explanation here.   

As in the previous cross country comparison, the short parliamentary phases 
in the Greek cases can be explained by the low level of access compared to the 
Dutch and German cases. The number of decision points and clearances is lower 
in the Greek cases than in the Dutch case and the highest for the German, and this 
fits well with the length of the parliamentary phase for these cases. As described in 
the comparison of the German and Dutch cases in the previous chapter, political 
resistance is an additional explanation for the longer parliamentary phase in the 
German case. In the Greek electricity case, the limited access has as a consequence 
that political resistance did not translate into a longer parliamentary phase.  

In sum, the cross country comparison of the energy cases including the Greek 
cases echoed the findings of the cross country comparison of the telecommuni-
cations cases on three points. First, the combined effect of priority and expertise on 
the start of the process was confirmed. Second, the importance of access in the 
parliamentary phase was demonstrated. Third, the effect of expertise on the length 
of the preparatory phase was confirmed. On three points, there are differences 
compared to the previous comparison. First, the number of decision points and 
clearances in the parliamentary phase fitted well with the outcome in this 
comparison. Second, the effect of access in the preparatory phase identified in the 
previous comparisons could be identified in this comparison. Third, the level of 
manpower has so far not proven to have the expected effect, mainly due to a lack of 
variance, but in the within country comparison of the Greek cases also due to  
some variation in the wrong direction. In this comparison, in contrast, the scores 
on manpower fit the outcome in the preparatory phase. 



 



 

Chapter 10:  
Conclusions 

 
 
 
 

10.1 Introduction 

 
In this study, the problem of delayed transposition of EU directives has been 
addressed. Delays in the process of transposition and differences in this respect 
between the member states form important obstacles to the realisation of the 
common policy goals agreed upon within the framework of the EU. In recent years 
nothing less than an avalanche of studies on the reasons for problems with 
transposition has appeared. This makes it all the more striking that no clear picture 
has emerged as to which variables can explain transposition delay (see e.g. Romeijn 
2008). In recent studies on the topic, the focus has shifted towards political 
variables, and calls have been made to give more weight to factors related to 
domestic politics in analyses of the process of transposition. However, the fact that 
a number of recent studies focus on administrative variables or include both types 
of variables shows that there is still no consensus regarding which type of variable 
is most important.  

In order to contribute to the understanding of the reasons for transposition 
delay, the central research question how can differences in the timeliness of 
transposition be explained? was addressed in this study. This central question was 
divided into two sub-questions, namely to what extent can differences in timeliness be 
observed across the member states, between the sub-policy areas, and within the member 
states?, and how can these differences be explained? An additional goal was to address 
the current focus on political variables in the literature and make an assessment 
regarding whether this is indeed a viable path for future research on transposition. 
In relation to this, it was also examined whether and how different types of 
variables combine in order to produce the transposition outcome. This study took 
on a theoretical angle that is different from the approach in earlier studies by 
applying insights from the general literature on the implementation of public 
policies to transposition. A key advantage of this approach is that it makes it 
possible to combine the different types of variables that have been put forward in 
the literature dealing specifically with implementation of EU law in one coherent 
theoretical framework.  

In a first step, an original data set was collected and analysed. This data set 
includes information about the transposition of all telecommunications and energy 
directives in five member states, namely the Netherlands, Germany, the UK, Spain 
and Greece. It was used mainly in order to answer the first sub-question, but also 
as a first step in the direction of providing an explanation. In a subsequent step, a 
number of cases were selected for further qualitative analysis, and this constitutes 
the main part of the study. The selected cases were the transposition of one recent 
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package of telecommunications directives and one recent package of energy 
directives in the Netherlands, Germany and Greece.  

 
 
10.2  Analysing transposition delay from the perspective of 

implementation theory 

 
10.2.1 Assessing the problem and moving towards an explanation 

 
The analysis of the quantitative data collected for this study confirms the finding in 
recent academic studies that there is a serious problem with delayed transposition 
(Kaeding 2007b; Romeijn 2008). For the directives studied here, 64 percent of the 
cases were delayed. In twelve percent of all cases the delay was more than two 
years. The fact that more delays were observed in the most recent period compared 
to the period before also establishes that the problem is not diminishing, as recent 
statistics from the Commission suggest, but persistent in character. Substantial 
variation across the member states and for different directives within the member 
states was observed. Between the two policy areas, there was also some variation. 
Having established this, the subsequent task involved working towards an 
explanation for the differences in timeliness that were observed. 

To this end a theoretical framework was developed based on the work of 
Pressman and Wildavsky (1973) and insights from other literature on the 
implementation of public policy. Roughly speaking, the theoretical framework 
includes three types of explanations, namely institutional, political, and 
administrative explanations. The institutional variables are the ‘number of decision 
points and clearances’ in the process and the ‘access’ that these clearances provide 
to different actors in different stages of the process. The institutional variables are 
expected to play a role in two different ways. First, the number of decision points 
and clearances is important for the length of the process as it simply takes time to 
pass through the whole chain. Second, the access that the clearances provide to 
different actors opens up the door for variables related to these actors to have an 
effect within the clearances. These variables ‘within the clearances’ are of political 
or administrative character. The political variables are ‘political resistance’, 
‘priority’ and ‘legitimacy’, and the administrative variables are ‘manpower’ and 
‘expertise’.  

In a first step towards explaining differences in transposition delay, variables 
from all three categories were operationalised and applied to the quantitative data 
in bivariate analyses. Whether a member state belongs to a group scoring high, 
medium or low on a commonly used indicator for government effectiveness was 
taken as an indicator for the administrative variables. The different decision 
making procedures used on the EU level in order to adopt the directives were used 
in order to operationalise the political variables, and the type of legal instrument 
used for transposition was used as the indicator for the institutional variables. The 
analysis showed that the indicator for administrative variables had the expected 
relationship with transposition delay, and the relationship was highly significant. 
The indicators for political and institutional variables were also related in the 
expected way with transposition delay, although the relationships were somewhat 
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weaker than for the administrative variables. Hence, the quantitative analysis 
points to the promise of all three types of variables for explaining transposition 
delay. 

 
 
10.2.2 Case study design 

 
The next step in the analysis involved applying the theoretical framework in a case 
study setting. The case studies aimed to add to the quantitative analysis by 
increasing the conceptual validity, establishing whether the correlations found in 
the quantitative analysis could also be supported by causal mechanisms, and by 
making it possible to examine how the variables interrelated in order to produce 
the outcomes. 

The cases were selected on the basis of three criteria. First, in order to confirm 
the preliminary findings of the quantitative study, cases that as much as possible 
resemble ‘typical cases’, i.e. cases that are explained well in the quantitative 
analysis, were selected. Second, in order to be able to compare how member states 
deal with the same policy input, an additional selection criterion was that the 
studied directives should be the same in the selected member states. Third, in the 
case study setting the number of included member states was limited to three. The 
same selection criterion was applied as in the selection of the five member states 
for the quantitative study, that is, the selected member states are representative of 
different types of institutional set-ups and of different political and administrative 
cultures.  

This resulted in the selection of a package of telecommunications directives 
from 2002 and a package of energy directives from 2003, and their transposition 
in the Netherlands, Germany and Greece. In the case studies, the theoretical 
variables were scored and applied per phase of the transposition process taking into 
account who the actors were that had access to the process at that specific stage and 
how important their role was. In the analysis of these cases, the process of 
transposition was divided into three phases, namely the start of process, the 
preparatory phase, and the parliamentary phase.  

The adoption of the first transposing instrument was selected as the indicator 
for the completion of the process of transposition in the case studies. This choice 
was first made for the quantitative analysis on the basis of the assumption that the 
first instrument is a substantial piece of legislation and an important step towards 
completing transposition. Overall, the case studies could confirm that this 
assumption was indeed correct and that the choice made for the quantitative 
analysis was well founded. Subsequent secondary legislation specifies the more 
general provision set out in the initial law. These specifications are sometimes 
necessary in order to complete transposition, and sometimes they are not. As this 
is also partly a matter of interpretation and definition of what constitutes 
‘complete’ transposition, judging which is the case is a complex task. Also for the 
case studies, focussing on the first instrument worked relatively well. Focussing on 
the first and main instrument has the advantage over including subsequent 
additional instruments that it makes the analysis less complex and allows for a 
more straightforward comparison across member states. Including all instruments 
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would mean that numerous different processes per case would have to be studied, 
which would make the analysis unnecessarily complex. In the cases studied here, it 
became evident that the primary legislation adopted in the Dutch and German 
cases was generally speaking quickly complemented with secondary legislation, 
and overall relatively few secondary instruments were necessary. For Greece the 
picture is somewhat different. In many of the Greek cases the primary legislation 
provided for the adoption of numerous secondary instruments, the adoption of 
which was sometimes delayed for years. However, while these instruments were 
certainly of importance for the application of the legislation in practice, they were 
most often not necessary for completing the formal transposition of the directives. 
It should be noted that is not argued here that the adoption of subsequent 
secondary legislation that specifies the provisions of the primary legislation is not 
of importance for the application of the law in practice, but merely that the scope of 
this work is limited to formal transposition.  

 
 
10.2.3 Case study findings 

 
The analysis of the cases showed that political factors were of key importance for 
explaining differences in the timeliness of transposition. First, lengthy discussions 
regarding the content of the transposing legislation were common features in the 
studied processes. Second, the priority for timely transposition of the directives by 
the responsible actors was important for the timing of the initiation of the process. 
However, the analysis also demonstrated that the effects of these political factors 
were mediated by a number of factors of institutional, administrative, and legal 
character. These factors were access to the process, the general level of priority, the 
level of expertise, and characteristics of the directives. It was also demonstrated 
how these factors interrelate with the political factors to produce the outcome. 
Below, it will be elaborated upon how these conclusions were reached. 

 
Theoretical variables not confirmed in the case studies 
Some of the variables laid out in the theoretical framework did not have the 
expected effect in the analyses. First, the effect of the number of decision points 
and clearances for the length of the process could not be confirmed in the case 
studies. The effect of this variable in the parliamentary phase was unclear as the 
scores on this variable fitted the outcome well in some instances, but not in others. 
In the preparatory phase, the variance on this variable was limited, which means 
that no conclusions can be drawn as to its effect in this phase. Second, regarding 
legitimacy there was little variance in the selected cases, and there were almost no 
indications that a lack of legitimacy was perceived as a problem by the actors 
involved. The available information indicated that either the parties involved in 
transposition were involved also in the negotiations, or alternatively they did not 
view their lack of involvement as a problem. However, the lack of variance means 
that it is not possible to draw any conclusions regarding the effect of this variable. 
Third, there was also overall little variance on the variable manpower. In addition to 
this, no clear conclusions can be drawn based on the few instances where there was 
some variance, as the level of manpower sometimes had the expected effect, and 
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sometimes not. Finally, the time available for transposition was not of importance 
for the length of the delay.  

 
The role of political discussions and mediating factors 
As indicated in the beginning of this section, political discussions regarding the 
content of the transposing legislation played an important role in accounting for 
differences in the length of the process of transposition. In the studied processes, 
intensive discussions among the ministry, regulator, and market parties were 
frequent in the preparatory phase, and discussions in the parliamentary phase were 
also common. In some cases, these discussions were caused by political resistance 
against the changes that were to be introduced. One such instance was the 
transposition of the telecommunications package in Greece, where the former state 
monopoly operator was anxious that it would lose its dominant position in the 
market. In other cases, the directives and the transposing legislation were in 
principle welcomed by the involved parties, but intensive discussions still arose 
regarding a number of issues. Partly, this was caused by diverging interests among 
the affected parties, which made it difficult to reach a consensus concerning the 
wide range of issues where changes were required according to the directives. One 
example of this is the transposition of the telecommunications package in the 
Netherlands where the affected parties included the regulator, ex-incumbent, 
newcomers with or without their own network, and mobile operators. However, it 
should be noted that even in cases where only more modest changes were required 
by the directive, intensive discussions sometimes arose. One example of this was 
the intensive discussions that were held regarding the distribution of the regulatory 
competences during the transposition of the telecommunications privacy directive 
in Greece.39 This directive did not introduce any major changes, but mainly served 
to adapt the previous directive to technological developments. Issues related to this 
directive were also intensively discussed where it was transposed together with the 
rest of the telecommunications package. In the Netherlands, for example, the issue 
of SPAM became important in the parliamentary debate.    

Although the discussions were political in character, the institutional variable 
access played a key role in determining the length of these discussions regardless 
of their underlying cause. This variable is defined as the level of access for the 
involved actors in different stages of the process, and concerns the formal and 
informal rules for participation in the process. In the preparatory phase, 
differences in the level of access mainly relate to differences in the extent of 
consultation and proved to have an important effect for the length of the 
discussions. In the parliamentary phase, the level of access was low in the Greek 
cases mainly due to the strong position of the government in relation to the 
parliament, and this limited the length of the discussions substantially in 
comparison to the other member states where the level of access in the 
parliamentary phase was higher. However, the effect of the different levels of 
access in the parliamentary phase in the Netherlands and Germany was less clear. 
The higher level of access in the German cases, in the form of access to a veto in 

                                                 
39 In contrast to the other member states, where this directive was transposed together with the 
rest of the package, this directive was transposed separately in Greece. 
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the Bundesrat for the political opposition, only provided for a longer parliamentary 
phase compared to the Netherlands in a comparison of the energy cases. This is 
perhaps not surprising, as this was a case where the political opposition in 
Germany was opposed to fundamental elements of the proposed legislation. 
However, for the telecommunications cases, it appears that access in the form of an 
‘openness to discussion’ in the Dutch case was sufficient both for discussions to 
take place and even be lengthy in comparison to the German case. In other words, 
there was an implicit agreement that an important bill should be properly 
discussed by the parliament even though the political opposition did not have 
access to a veto.  

The administrative variable expertise also proved to be of importance for the 
length of the discussions. While the level of expertise at the responsible ministries 
was sufficient in the Netherlands and Germany, a lack of expertise at the 
responsible ministries in Greece formed a real problem. In the Greek cases, 
assistance with the legal drafting was available. However, it became clear in the 
analyses that the process of drafting the transposing legislation was not merely a 
technical process of translating the directives into national legislation, but that 
many political decisions had to be taken. Since these decisions eventually have to 
be taken by the ministry, a lacking understanding of the often very technical issues 
involved was problematic. One part of this was that the discussions with the 
affected market parties became complicated and time consuming as use had to be 
made of the assistance of external experts in this process. Although the analysis 
gave no conclusive answer as to the role of expertise in the parliamentary process, 
the interview material from the German cases provided anecdotal evidence that 
insufficient expertise can also form a problem in the parliamentary phase. Some 
respondents indicated that it is in general difficult for parliamentarians to have 
expert knowledge of technical issues, and this means that a time consuming 
process of translating an issue into terms that are easier to grasp for the political 
decision makers and then back again has to be embarked upon.  

Characteristics of the legal input, i.e. the directives, were also of importance 
for the discussions. The directives studied here covered a large number of complex 
technical issues, and left room for interpretation and choice for the member states. 
Although there was little variance regarding these characteristics and their effect 
could therefore not be analysed systematically, the picture that emerges from the 
case studies is that they were of main importance for the discussions. As described 
above, in some cases there was outright opposition by some actors against the 
changes to be introduced. However, overall, the discussions largely concerned not 
whether but how to transpose the directives. These discussions would not arise if 
the directives did not leave at least some room for manoeuvre or interpretation. 
While these discussions were often political in character in the sense that the 
involved parties argued for an interpretation of the directives that suited their 
interests, the interview material also indicates that the pure complexity of this 
process of interpretation prolonged the process. For example, in the transposition 
of the telecommunications directives in Germany, a complicating factor that 
prolonged the process of transposition was that it was repeatedly questioned 
whether the directives were correctly transposed, and that the multitude of 
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provisions in the directives meant that the draft was time and again criticised by 
specialists for not completely covering all provisions of the directives. 

 
The role of priority and mediating factors 
The political variable priority for timely transposition of the directives was also of 
importance for the transposition outcome. The empirical evidence clearly showed 
that a higher level of priority led to an earlier start of the process. Although the 
interview material indicated that priority was important for quickly finalising the 
parliamentary process in the Dutch and German energy cases, the evidence in the 
analyses regarding the effect of this variable in this phase was not conclusive. 
Hence, it is difficult to establish for certain if this variable had an effect in this 
phase or not. In the preparatory phase priority did not have the expected effect in 
the analyses.   

However, the case studies showed that the priority for the transposition of a 
certain directive was not as political as it may initially seem. The priority for timely 
transposition was not merely the result of the priority for the policy embodied in 
the transposing legislation or the priority of timely transposition at that particular 
time, but the general priority for timely transposition was also of importance for 
the importance attached to the timely transposition of specific directives. This 
general priority differs per member state. In the member states studied here, this 
general priority or ‘transposition culture’ involved that much importance was 
attached to timely transposition in the Netherlands, relatively little in Germany, 
and very little in Greece. The interview material also indicated that the general level 
of priority also differs per ministry or organisation. For example, in the 
Netherlands, the priority for timely transposition was in general higher at the 
Ministry of Economic Affairs than at the Ministry of Transport, Public Works and 
Water Management. As this general priority is relatively stable over time, it is not a 
political choice at the time of transposition of a specific directive. The general 
priority for transposition is also administrative in character in the sense that it 
translates into routines and organisational culture. 

In addition to the not purely political character of priority, it was evident in the 
analyses that the administrative variable expertise in combination with priority 
determined the timing of the start of the process of transposition. This showed 
most clearly in the fact that in the cases where the level of priority was equal but the 
timing of the start of the process differed, a lack expertise could account for this 
difference. In the cases with the latest starts of the process of transposition, the 
main problem does not appear to be a lack of priority, but rather a lack of expertise 
at the ministry responsible for transposition regarding the issues connected to the 
contents of the directive. This lack of expertise made it necessary to involve external 
experts in order to assist with the legal drafting or deliver some other form of input 
regarding the content of the issues involved. This cost time in comparison to 
situations where there was sufficient in-house expertise.   

 
Potential overlap between priority and expertise 
It was maintained above that the level of expertise was important both for the start 
of the process and for the length of the discussions. It could be argued that a lack of 
expertise is due to political factors since the expertise would be sufficient if only the 
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priority was high enough. However, this was not so in the studied cases for two 
reasons. First, it was demonstrated that although it was possible to ‘rent’ expertise 
from outside the ministries, the lacking expertise at the ministries still delayed the 
political decision making and prolonged the discussions with the concerned 
parties. In addition, appointing an external drafting committee or gathering input 
from external experts is likely to take more time than if the relevant expertise is 
present at the responsible ministry. Second, the assumption that the relevant 
personnel can be hired if the priority is high is too simplistic. First of all, budget 
constraints made this difficult in Greece. These budget constraints could arguably 
be overcome if timely transposition is prioritised high enough. However, as it takes 
time to build up the relevant expertise within a ministry, this is more likely to be 
the result of the more administrative general priority for timely transposition than 
of the political priority for transposing a certain directive.  

 
 
10.2.4 Relationship between the case study findings and the quantitative findings 

 
In the analysis of the case studies, the very general conclusion of the quantitative 
analysis that institutional, political, and administrative variables all matter for the 
timeliness of transposition could largely be confirmed. In addition to this, the case 
studies made it possible to elaborate on how the political variables interrelate with 
institutional and administrative variables in order to produce the outcome. 
However, a note needs to be made concerning possible reasons for why the 
political variables were of greater importance in the case studies than the 
quantitative results indicated. First, it is possible that the very fact that the variables 
combine to produce the outcome make assessing their relative importance 
problematic. Second, as was noted in Chapter 5, there is an overlap between the 
indicator for administrative variables and frequently used measures for the rule of 
law. Such measures are likely to partly capture other aspects such as the priority for 
timely transposition, and this means that there is a potential overlap in the 
quantitative analysis between administrative variables and priority. Third, an 
inherent characteristic of political variables is that they are difficult to measure 
quantitatively as they are related to the interests of specific actors. For this reason, it 
is possible that while the quantitative indicator for administrative variables 
captured many relevant aspects relating to capacity, the quantitative indicator for 
political variables could not capture the relevant variables very well 

The institutional variable decision points and clearances was operationalised 
in the quantitative analysis as the type of legal instrument used for transposition. 
While it could not be tested in the case studies whether the type of instrument used 
mattered for the length of the process, as formal laws were used in all cases, 
important insights could still be added to the quantitative results. To start with, it 
was demonstrated that the process for adopting formal laws proved to involve a 
very different number of decision points and clearances in the three member 
states. However, it could not be shown that the number of decision points and 
clearances was also of importance for the length of the process. In addition, it was 
shown that the access that these points provided the domestic actors with was 
crucial for the outcome in combination with other variables.  



Conclusions 217 

10.3 Added value of the theoretical framework 

 
Applying theoretical insights from the literature on the implementation of public 
policies to transposition had the advantage of making it possible to include the 
different types of variables put forward in the literature on transposition in one 
coherent theoretical framework. The analysis of the empirical material 
demonstrated that this approach was useful. Although the effect of some of the 
theoretical variables could not be proven, variables from each category proved their 
value for explaining the timeliness of transposition.  

It is striking that the main theoretical argument put forward by Pressman and 
Wildavsky (1973), namely that the number of decision points and clearances should 
have an effect on the length of the process, was not found to be of importance in 
the selected cases. However, the access that these decision points and clearances 
provided the actors with proved all the more important. This indicates that in 
analyses of the transposition of directives, it is not only of importance who has 
access to the process, but also in which stage of the process, and to what extent. To 
some degree, access involves an element of choice for some of the actors in the 
process. For example, a ministry may have some influence on the extent to which 
affected parties are involved in a process of consultation. However, to the largest 
part this is laid out in formal rules or in informal rules that are respected in 
practice. This means that the formal and informal rules of the process of adopting 
the transposing instrument are of importance for the effect of variables of political 
character.  

According to Pressman and Wildavsky, the variable priority can be expected to 
be of importance even in cases where the participants in the process are willing to 
cooperate. Although the theoretical expectation was that priority should have an 
effect in all stages of the process, in the analyses it could only be confirmed that it 
was of importance for getting the process started, and there were also some 
indications that this variable played a role for finalising it when the legislation was 
in principle finished. However, in view of the fact that the participants in the 
process are not completely free, but tied down by the formal and informal rules of 
the process, this is not completely surprising. In the process in between the start 
and the end, the process is partly determined by these institutional factors. In 
addition, once political discussions have been embarked upon, certain topics of 
discussion might be difficult to resolve even if timely transposition is prioritised. A 
lack of capacity in the form of lacking expertise also proved to play a role for the 
length of the process.  

 
 
10.4 Political or administrative? Will or ability? 

 
In view of the current focus on political explanations in recent literature on 
transposition, one goal of this work has been to examine if this focus is well 
founded. In the analyses, it was demonstrated that transposition is a political 
process and that the room for manoeuvre or interpretation that the directives leave 
for the member states set the stage for political discussions. This means that the 
calls for an increased focus on variables related to domestic politics are in principle 
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justified. However, it was also demonstrated that the political discussions take 
place within the institutional framework that the formal and informal rules 
surrounding the process of adopting the transposing instrument form. The 
administrative variable expertise also proved its value, although it was of limited 
importance compared to the political and institutional variables.   

The debate regarding the causes for non-compliance with international 
agreements including the compliance with EU directives has also been framed in 
the terms of the two alternative perspectives enforcement and management (for an 
application to the EU, see e.g. Tallberg 2002). According to the enforcement 
perspective, the problems behind non-compliance relate to a lack of will, and 
according to the management perspective, the problem lies in a lack of ability on 
the part of the member states. In the terms of these perspectives, the findings of 
this analysis point to the importance of both will and ability.  

The fact that political variables are of importance for the timeliness of 
transposition does not necessarily mean that delayed transposition is due to a lack 
of will on the part of the member states. The reason for this is that, as described 
above, institutional factors are of importance in combination with these political 
factors. Thus, the ‘will’ part mainly refers to the fact that if timely transposition is 
prioritised, the process can be initiated earlier. The ‘ability’ part in turn refers to 
the institutional factors, and to the available capacity in the form of sufficient 
expertise. Partly, this picture applies mainly to the short term. In the longer term, 
the member states can decide to heighten the general priority for timely 
transposition, and thereby build up a culture within the ministries that is 
conductive to timely transposition. They can also ensure that the level of expertise 
is sufficient, and thereby avoid that transposition is delayed due this factor. In other 
words, in the long run ‘will’ can lead to ‘ability’.  

 
 
10.5 Revisiting the key themes in the literature 

 
10.5.1 Veto points 

 
In the literature, the concepts of veto points or veto players are frequently put 
forward as explanations for problems with transposition and implementation, for 
example by Haverland (2000). In the work of Haverland, a veto point is a point 
where domestic opposition has access to the process in the form of a veto position. 
One example of an institutional veto point is the veto position that the German 
Länder in some cases have through the Bundesrat. This is similar to what Tsebelis 
(2002) calls institutional veto players. Haverland argues that the existence of 
institutional veto points slows down the process of implementation and reduces the 
quality of implementation, and that the underlying mechanism is that domestic 
opposition can use these veto points in order to affect the process. In the current 
work, the decision points and clearances provide different actors with access to the 
process. While the concept of access is similar to that of veto points, there are two 
important differences.  

First, access does not necessarily involve a veto position, and is also not a 
dichotomous variable, but can vary within a certain range. Access can for instance 
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be given to actors in a consultation process, which often constitutes a compulsory 
step in the process either due to formal or informal rules. Access in a consultation 
process can range from a pure formality to extensive access. In the first case, the 
actors merely have the opportunity to deliver some comments within a time frame 
of a few weeks. In the second case, the actors have the opportunity to provide 
extensive input and consensus is pursued. The empirical findings of this work 
show that differing levels of access are important for explaining transposition delay, 
and that it does not have to involve a veto in order to have an effect. This implies 
that a more nuanced concept regarding access than veto points can usefully be 
applied when studying transposition. It also suggests that other actors in the 
process than those having a veto position need to be taken into account in analyses 
of the process of transposition. Time consuming discussions can occur even if the 
agreement of certain actors is not formally needed, for example because achieving a 
consensus is highly valued or because the cooperation of certain actors is necessary 
in the subsequent phases in the process of implementation.  

Second, in the current work it is shown that access matters only in 
combination with other variables. This, in combination with the previous point, 
means that the number of veto points or veto players is too simplistic a concept for 
explaining transposition delay. Taking this into account, it is not surprising that 
while some studies find support for the hypothesis that a higher number of veto 
points or players increases delay (Haverland 2000; Kaeding 2007b), other studies 
find the number of veto players to have no or even the opposite effect on 
transposition performance (Falkner et al. 2005; Romeijn 2008).   

 
 
10.5.2 The ‘goodness of fit’ 

 
The value of the theoretical concept ‘goodness of fit’ for explaining transposition 
delay has featured prominently in the literature on transposition. Recently the 
usefulness of this concept has been questioned in the literature, and it has been 
argued that a high level of misfit does not necessarily lead to delay (Haverland 
2000; Falkner et al. 2005; Mastenbroek 2007). This picture was confirmed in this 
study. Although the level of fit was not a part of the theoretical framework, it 
became apparent that there was substantial variance on this variable in the studied 
cases. However, no direct relationship between the level of fit and delay could be 
found in the current work. Contrary to the expectations of the literature on the 
‘goodness of fit’, the delay was not serious in all cases in which a high level of 
misfit was observed, but some of these cases also displayed moderate delay. 
Similarly, cases with a more modest level of misfit displayed both moderate and 
serious delays.  

This does not mean, however, that the fit between the directives and national 
policy and arrangements is of no consequence. In some of the literature that deals 
with the level of fit, a link between this variable and political resistance is identified. 
Knill (2001) and Börzel (2000) expect misfit to lead to resistance from the public 
administration, and Haverland (2000) finds that it leads to domestic opposition 
from affected parties. In the present work, it can be confirmed that misfit leads to 
political resistance from market parties adversely affected by the policies in cases 
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with a high level of misfit. In addition to this, however, the empirical material in 
the present work demonstrated that resistance is not the only mechanism by which 
a lack of fit can contribute to delay in the process of transposition, since also a 
medium ‘misfit’ can open up the door to discussions because of the complexity of 
the issues involved and the interests of the involved actors.  

While the concept ‘goodness of fit’ is too simplistic to account for differences 
in the timeliness of transposition, it plays a role as an underlying variable as it 
affects some important explanatory factors. Therefore, while it is not necessary to 
include the ‘goodness of fit’ in a framework for analysing the process of 
transposition, identifying the fit in terms of the amount and character of the 
changes required by the directive to be transposed in the studied member state(s) is 
a logical first step in the analysis. The reason for this is that it gives a picture of the 
task at hand for the member state and points to the potential problems and affected 
interests.  

 
 
10.5.3 The ‘worlds of compliance’ 

 
The work by Falkner et al. (2005) regarding different ‘worlds of compliance’ has 
attracted a lot of attention recently. In this work valuable insights concerning the 
patterns according to which different categories of member states typically handle 
the duty of complying with EU law were generated. To a large extent, these 
findings are confirmed by the current work. Transposition of the selected directives 
in Greece and the more general ‘transposition culture’ described by the 
respondents correspond well on most points with the pattern in the ‘world of 
neglect’. For example, the attention for timely transposition in Greece is limited, 
and the process of transposition is frequently started late. The inefficiency of the 
administration is also an important factor for delay in Greece, although in the 
current work the lack of expertise was specified as the most important aspect of 
this. However, specifically for Greece, the authors describe the process of 
transposition as rather apolitical. This cannot be confirmed by the studied cases, in 
which transposition overall was quite politicised.  

In their work, Falkner et al. note that while the Netherlands and Germany 
both belong to the ‘world of domestic politics’, in which variables related to the 
interests of the domestic actors are needed in order to explain problems with 
compliance, the Netherlands is on the borderline of belonging to the ‘world of law 
observance’ while Germany is a typical example of the ‘world of domestic politics’. 
The current work can confirm this, since it was observed that the general level of 
priority for timely transposition was clearly higher in the Netherlands. Hence, it 
seems that the differences within the ‘world of domestic politics’, to which the 
majority of the member states belong, are quite substantial. Is it then necessary to 
divide the member states into different categories in order to be able to analyse 
transposition? While some variables do indeed seem to be more important in some 
member states than in others, the empirical material presented in the current study 
indicates that this differing importance resembles a continuous scale rather than 
distinct categories. Therefore, the theoretical approach of this study, in which 
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different types of variables are combined into one theoretical framework could 
serve as an alternative to developing separate frameworks for the different ‘worlds’. 

 
 
10.6 Generalisability 

 
The findings of this work are based on the study of the transposition of public 
utilities directives. To what extent are these findings applicable to other policy 
areas? In many ways the policy area of public utilities is not unique. The directives 
issued in this policy area are part of the internal market effort, and as in many 
other policy areas attempts are made in the directives to harmonise the rules in the 
member states in order to lay the foundations for European wide markets. 
However, something that sets this policy area apart from most policy areas, with 
exception of some areas such as transport policy, is that many directives are part of 
a liberalising effort. This involves altering existing market structures, sometimes 
involving breaking up well-established state monopolies. This indicates that the 
process of transposing directives in this field might be more politicised than in 
many other areas. An example of a policy area where the directives are of a more 
technical character and involve less potentially political issues is the area of food 
safety policy (Berglund et al. 2005). Another factor of importance for the political 
discussions was the room for interpretation that the studied directives provided. 
This leeway embodied in the directives provided for discussions even in instances 
where the required changes were relatively limited. A certain room for manoeuvre 
is in fact part of the definition of a directive, as a directive should specify the results 
to be achieved, but leave the member states with the choice for the form and 
methods to be used. However, at least in some policy areas, the directives have 
become increasingly detailed in recent years, and therefore leave little room for 
interpretation for the member states. As Kaeding notes, the room for interpretation 
is likely to be small for directives mainly consisting of technical annexes (Kaeding 
2007b: 98). The findings of the current study may therefore be applicable only to a 
limited extent to policy areas and directives where the content is more technical, 
and little room for interpretation exists. However, many areas in which directives 
are issued do cover political issues. Some examples are social policy, transport 
policy, and environmental policy. The literature also indicates that the directives in 
the areas of social policy (Falkner et al. 2005: 286-9) and transport policy (Kaeding 
2007b) frequently provide room for interpretation. This indicates that the findings 
may apply to a wide range of policy areas. 

The political character of the policy area also shows in the fact that formal laws 
were relatively often used for transposition. In the data set used in this study, 
formal laws were used in about 34 percent of the cases. This can be compared to 
the data from research on transposition of social policy directives where formal 
legislation was used in 27 percent of the cases (Haverland and Romeijn 2007), and 
food safety policy, where formal laws were used only rarely (Berglund et al. 2006). 
In all of the cases selected for the case studies, formal legislation was used for 
transposition. This has as an effect that the variance regarding the number of 
decision points and clearances is relatively small, at least within the member states. 
However, the other variables put forward in this study are all applicable also in a 
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setting in which other types of national legal instruments are used for 
transposition. The important argument regarding the access that is provided to 
different actors in the process is not specific to the process of adopting primary 
legislation. Also the national process of adopting secondary legislation provide for 
access of various actors to the process.  

The question of the extent to which the findings are also applicable to other 
domestic settings than those of the selected member states is also relevant. The 
studied member states were selected according to the criterion that they display 
differing political and administrative structures and cultures. This was done in 
order to ensure that they as closely as possible constitute a representative sample. 
This speaks for the more general applicability of the current model to different 
domestic settings. In the study of the cases across the member states, it became 
apparent that political institutional factors specific to the different domestic 
settings played a role in the process of transposition. These were for example 
differing parliamentary procedures, the relationship between the government and 
the parliament, and general legal rules concerning for example consultation. At 
first sight, this could give the impression that these factors are specific to the 
domestic contexts of the selected member states. However, they all translate into 
the more general variables number of decision points and clearances and access in 
the present theoretical framework. This also applies to institutional arrangements 
that are specific to a certain policy area in a member state, such as traditions 
regarding consultation. Since these member state specific variables are located 
‘before’ the model, the model could in principle be applied to any domestic setting. 
This is in line with the argument of Tsebelis (2002) that different aspects of 
domestic political institutions can be usefully translated into general theoretical 
concepts. 
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Appendices 

 
 

Appendix 1 – Tables 

 
 

Table 1. Independent variables tested in quantitative studies on compliance with directives 
– confirmed 

 
Independent variable  Dependent 

variable 
Author(s)  Expected effect on 

compliance 
Hypothesis 
confirmed? 

 
‘Political’ national level variables 

 
Comparative 
economic power 

Infringements  Mbaye (2001)  +  Yes 

Net EU payments  Transposition  König (2005)  ?  Negative 
effect 

Relative importance 
of policy area for 
national economy 

Transposition  König (2005)  ?  Negative 
effect 

Regional autonomy  Infringements  Mbaye (2001, 
2003) 

‐  Yes 

Interest group 
representation 

Transposition 
König (2005) 

?  Negative 

Number of EU actors 
involved 

Transposition  König (2005)  +  Yes 

Degree of conflict 
between member 
state governments 

Transposition  König (2005)  +  Yes 

Degree of conflict 
between parties 
represented in 
national parliament 

Transposition  König (2005)  ‐/+ (longer delays 
and higher 
probability of 
compliance) 

Yes (longer 
delays, 
probability of 
compliance?) 

Length of 
membership 

Infringements  Mbaye (2001)  +/‐  Negative 
relationship 
(Commission 
action) 

Political culture in the 
member states. 

Transposition  Lampinen and 
Uusikylä (1998) 

+  Yes 

Elections/government 
change 

Transposition  Steunenberg 
and Rhinard 
(2005), Kaeding 
(2007), Romeijn 
(2008) 

(depends)  Yes, Romeijn 
partly 

Accidents related to 
policy area 

Transposition  Kaeding (2007)  +  Yes 
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Independent variable  Dependent 
variable 

Author(s)  Expected effect on 
compliance 

Hypothesis 
confirmed? 

Involvement of 
parliament in EU 
affairs 

Transposition 
(standardized 
residuals) 

Giuliani (2004)  +  Yes 

 
‘Administrative’ national level variables 

 
Administrative 
capacity/government 
effectiveness 

Infringements, 
transposition 

Infringements: 
Mbaye (2001), 
Börzel et al. 
(2004), Svedrup 
(2004) 
Transposition: 
Berglund et al. 
(2006) 

+  Infringements: 
Yes (only 
exception is 
one of 
Mbaye’s 
indicators of 
this variable, 
namely fiscal 
resources) 
Transposition: 
Yes 

Stable and efficient 
political institutions 

Transposition  Lampinen and 
Uusikylä (1998) 

+  Yes 

Rule of law  Infringements  Börzel et al. 
(2004), 
Sverdrup 
(2004) 

+  Yes 

Organizational 
differences between 
ministries (‘Chinese 
wall’ between stages 
of preparation and 
transposition) 

Transposition  Mastenbroek 
(2003) 

‐  Yes 
 

Experience  Transposition  Steunenberg 
and Rhinard 
(2005) 

+  Yes 

‘Transposition 
package’ 

Transposition  Kaeding (2007)  (depends)  Yes 

Learning  Transposition  Berglund et. al 
(2006) 

+  Yes 

Creation of EU 
department (in Italy) 

Transposition  Borghetto et al. 
(2005) 

+  Yes 

Adoption of law to 
enhance compliance 
(in Italy) 

Transposition  Borghetto et al. 
(2005) 

+  Yes 

Organisation of the 
executive 

Transposition 
(standardized 
residuals) 

Giuliani (2004)  Underperformance 
is expected where 
organisationally the 
EU issues has not 
achieved sufficient 
autonomy from 
traditional foreign 
policy 

Yes 
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Independent variable  Dependent 
variable 

Author(s)  Expected effect on 
compliance 

Hypothesis 
confirmed? 

National coordination 
capacity 

Transposition 
(standardized 
residuals) 

Giuliani (2004)  +  Yes 

Coordination at the 
EU level 
(Coordination 
capacity and level of 
networking) 

Transposition 
(standardized 
residuals) 

Giuliani (2004)  +  Yes 

 
EU level variables (characteristics of the directives) 

 
Quality and 
politicization of 
directive (Commission 
or Council directive) 

Transposition  Mastenbroek 
(2003), 
Steunenberg 
and Rhinard 
(2005), 
Borghetto et al. 
(2005) 

Commission 
directives are 
transposed faster 
than Council 
directives 

Yes 
 

Length of deadline   Transposition   Mastenbroek 
(2003), 
Steunenberg 
and Rhinard 
(2005), 
Borghetto et al. 
(2005), Kaeding 
(2007), Romeijn 
(2008) 

(depends on 
operationalisation) 

Yes  

Discretion of directive  Transposition  Kaeding (2007)  ‐  Yes 
Complexity of 
directive (recitals) 

Transposition  Steunenberg 
and Rhinard 
(2005) 

‐  Yes 
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Table 2. Independent variables tested in quantitative studies on compliance with 
directives – ambiguous or mixed results 

 
Independent variable  Dependent 

variable 
Author(s)  Expected effect 

on compliance 
Hypothesis 
confirmed? 

 
‘Political’ national level variables (variables that vary per member state) 

 
Number of veto 
players 
 

Transposition, 
infringements 

Transposition: 
Giuliani (2003), 
Steunenberg and 
Rhinard (2005), 
Kaeding (2007), 
Romeijn (2008) 
Infringements: 
Mbaye (2001, 
2003),  Börzel et 
al. (2004)  

‐  Transposition: 
Yes (Giuliani, 
Kaeding, and 
Steunenberg and 
Rhinard) 
No (Romeijn) 
Infringements: 
Yes (Mbaye 
(2003))  
No (Mbaye 
(2001), Börzel et 
al.) 

‘Goodness of fit’ 
(New or amending 
national instrument 
(Mastenbroek), 
Notification of 
existing and new 
national instruments 
(Romeijn)) 

Transposition  Mastenbroek 
(2003), Romeijn 
(2008) 

+  Yes 
(Mastenbroek), 
partly (Romeijn)  

Level of corporatism  Transposition, 
infringements 

Mbaye (2001, 
2003),  Lampinen 
and Uusikylä 
(1998) 

+  Only confirmed 
in Mbaye’s 2003 
study 

Power of a state 
(political and 
economic) 

Infringements  Börzel et al. 
(2004) 

‐  Yes, but 
explanatory 
power small 

Support of  EU 
institutions 

Infringements  Börzel et al. 
(2004) 

+  Yes, but weak 

Use of QMV  Transposition, 
infringements 

Transposition:  
König (2005) 
Infringements: 
Mbaye (2001)  

+/‐  Transposition: 
Yes 
Infringements: 
No 
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Independent variable  Dependent 
variable 

Author(s)  Expected effect 
on compliance 

Hypothesis 
confirmed? 

Citizens’ support for 
the EU 

Transposition, 
infringements 

Transposition: 
Lampinen and 
Uusikylä (1998), 
Steunenberg and 
Rhinard (2005) 
Infringements: 
Mbaye (2001, 
2003) 

+  Transposition: 
Yes (Steunenberg 
and Rhinard) 
No (Lampinen 
and Uusikylä) 
Infringements: 
Yes (Mbaye 
(2003))  
No (Mbaye 
(2001))  

 
‘Administrative’ national level variables (variables that vary per member state) 

 
Corruption  Infringements  Mbaye (2001, 

2003) 
‐  Confirmed in 

2001 study, but 
in 2003 study 
opposite 
relationship 
found 

Inter‐ministerial 
coordination 
problems (number of 
ministries involved in 
transposition) 

Transposition  Mastenbroek 
(2003) 

‐  Partly (only 
slower when 
three or more 
ministries 
involved) 
 

Type of legal measure 
used 

Transposition  Mastenbroek 
(2003), Borghetto 
et al. (2005), 
Berglund et al. 
(2006) 

Statutes take 
more time than 
Orders in 
Council and 
Ministerial 
Orders 
 

Yes 
(Mastenbroek 
(2003)), Partly 
(Borghetto et al., 
Berglund et al.) 

Number of 
instruments used for 
transposition  

Transposition  Mastenbroek 
(2003), König 
(2005), Borghetto 
et al. (2005) 

‐  Yes (König) 
No 
(Mastenbroek, 
Borghetto et al.) 

Socialisation  Transposition  Romeijn (2008)  +  Partly 
The policy style 
exhibited by a 
member state 

Transposition 
(standardized 
residuals) 

Giuliani (2004)  Anticipatory 
policy style is 
comparatively 
better than a 
reactive one 
 
 
 
 
 

Yes, but weak 
result 
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Independent variable  Dependent 
variable 

Author(s)  Expected effect 
on compliance 

Hypothesis 
confirmed? 

 
EU level variables (characteristics of the directives) 

 
New directive or 
amendment 

Transposition  Mastenbroek 
(2003), 
Steunenberg and 
Rhinard (2005), 
Borghetto et al. 
(2005) 

Amendments 
are transposed 
faster / with 
less delay 

Yes (Steunenberg 
and Rhinard ) 
Partly (Borghetto 
et al.) 
No 
(Mastenbroek)  
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Table 3. Independent variables tested in quantitative studies on compliance with directives 
– not confirmed 

 
Independent variable  Dependent 

variable 
Author(s)  Expected effect 

on compliance 
Hypothesis 
confirmed? 

 
‘Political’ national level variables (variables that vary per member state) 

 
Bargaining power in 
the Council 

Infringements  Mbaye (2001)  +  No (significant 
negative 
correlation) 

Level of federalism  Transposition  König (2005)  ?  Not significant 
The degree of 
consensual 
democracy 

Transposition  Giuliani (2003)  +  No 

Involvement of 
national parliament 
in transposition 

Transposition  König (2005)  ‐  No (weak 
opposite 
relationship 
found) 

Intensity of 
Commission 
monitoring 

Transposition  Steunenberg 
and Rhinard 
(2005) 

+  No (significant 
negative 
relationship 
found) 

Approval of 
democracy 

Infringements  Mbaye (2001, 
2003) 

+  No 

Public misery  Infringements  Mbaye (2003)  ‐  No 
 

‘Administrative’ national level variables (variables that vary per member state) 
 
State capacity (fiscal 
resources) 

Infringements  Mbaye ( 2003)  +  No 

GDP growth  Transposition  König (2005)  +  No 
Load (number of 
directives to 
transpose in a given 
year) 

Transposition  Borghetto et al. 
(2005) 

‐  No (opposite 
relationship 
found) 

Justice  Transposition  Berglund et. al 
(2006) 

+  No 

Dimension and 
organisation of the 
national PR in 
Brussels 

Transposition 
(standardized 
residuals) 

Giuliani (2004)  +  No 
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Table 4. Independent variables tested in quantitative studies on compliance with 
directives 

 
  Number of variables  Percentage of variables 
Confirmed  29  53 
Ambiguous results  14  25 
Not confirmed  12  22 
Total  55  100 

 
 



242  Appendices 

Appendix 2 – List of interviewees 

 
 

The Netherlands 
 

Telecommunications: 
− Ministry of Economic Affairs, Mr. Diekema and Mr. de Vries  
− OPTA, Mr. Hoogeveen (Active at OPTA at the time of transposition)  
− Second Chamber Parliament (VVD), Mr. Blok  
− KPN, Mr. Siljee (Active at KPN at the time of transposition)  
− ACT (De Associatie van Competitieve Telecomoperators), Mr. Sickinghe  
− Experts, Prof. Dr. Nico van Eijk and Prof. Dr. Professor Egbert 

Dommering, Institute for Information Law, University of Amsterdam  
 

Energy: 
− Ministry of Economic Affairs, Mr. Keinemans  
− DTe, Mrs. Gommans  
− Second Chamber Parliament (PvdA), Mr. Crone  
− Gasunie, Mr. Pisuisse  
− EnergieNed, Mrs. van Oorspronk 
 
 

Germany 
 

Telecommunications: 
− Federal Ministry of Economics, Dr. Ulmen 
− Bundesnetzagentur, Dr. Groebel 
− Bundestag (SPD), Mr. Fischer 
− Deutsche Telekom, Dr. Wieck 
− VATM (The Association of Telecommunications and Value-Added Service 

Providers), Mr. Hatterman 
− Expert, Dr. Klotz, Hunton & Williams LLP 
 

Energy: 
− Federal Ministry of Economics, Mr. Bruhn 
− Bundesnetzagentur, Dr. Groebel 
− Bundestag (CDU), Mr. Franken 
− Ministry of Economics North Rhine-Westphalia, Mr. Franke 
− Expert, Dr. Klotz, Hunton & Williams LLP 
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Greece 
 

General: 
− Ministry of Foreign Affairs (MFA), Mrs. Dafniou  
− Ministry of Economy and Finance (MNEC), Mrs. Yombre and Mr. 

Spathopoulos  
− Expert, Prof. Dr. Zahariadis, Department of Government, University of 

Alabama at Birmingham 
 

Telecommunications: 
− National Telecommunications and Post Commission (EETT), Mr. Kolyvas 
− Respondent who works or has worked for an alternative Greek 

telecommunications operator (Anonymous 1) 
− Respondent active in the Greek telecommunications sector (Anonymous 2) 
− Expert, Dr. Nikolinakos, Hellas Online 
− Expert, Dr. Psarras, Cocalis & Psarras law firm 
− Greek Permanent Representation, Mr. Kouvelis 
 

Telecommunications privacy: 
− Ministry of Justice, Mrs. Nikou and Mrs. Flenga 
− Drafting committee, Dr. Mitrou, University of the Aegan 
− Drafting committee, Mr. Pikrammenos, Council of State 
− Hellenic Data Protection Authority (DPA), Dr. Zorkadis 
− Hellenic Data Protection Authority (DPA), Dr. Kardasiadou 
− Hellenic Authority for the Information and Communication Security and 

Privacy (ADAE), Mrs. Tzagaraki 
 

Energy: 
− Ministry of Development, Mrs. Tzika 
− Regulatory Authority for Energy (RAE) 
− Respondent active in the energy sector (Anonymous 3) 
− Expert, Mrs. Kolia, Zepos & Yannopoulos law firm 
− Greek Permanent Representation, Mr. Christopoulos  
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Samenvatting 

 
 

In een grotere mate dan ze zich misschien realiseren hebben de burgers van de 
Europese Unie (EU) elke dag te maken met EU-wetgeving. Er is EU-wetgeving op 
uiteenlopende terreinen zoals voedselveiligheid, regulering van werkomstandig-
heden en de liberalisering van het spoor, en ook op het terrein van telecommuni-
catie en energie waarop de focus van dit boek ligt. In de laatste decennia heeft EU-
wetgeving de telecommunicatie- en energiemarkten op een fundamentele manier 
veranderd door een proces van privatisering, liberalisering en hervorming van de 
regulering. Dit heeft ook de basis gelegd voor grensoverschrijdende markten 
binnen Europa. De EU-wetgeving op dit terrein neemt hoofdzakelijk de vorm aan 
van richtlijnen. Een belangrijke kenmerk van richtlijnen is dat ze omgezet moeten 
worden in nationale wetgeving voor een datum die vastgesteld is in de richtlijn. De 
lidstaten hebben zelf de keuze voor de ‘vorm en methode’. De richtlijnen zijn 
echter bindend wat het te bereiken resultaat betreft.  

Ondanks de bindende aard van richtlijnen worden ze vaak met vertraging 
omgezet in nationale wetgeving. Soms is er sprake van een vertraging van een paar 
weken, en soms van ernstige vertragingen van enkele jaren. Te late omzetting kan 
verregaande gevolgen hebben. Ten eerste kan ongelijke timing van omzetting 
tussen de lidstaten een situatie van assymetrie veroorzaken waarin ondernemingen 
in bepaalde lidstaten een concurrentievoordeel hebben. Ten tweede creërt te late 
omzetting rechtsonzekerheid, en hindert het burgers en consumenten om hun 
rechten die voortvloeien uit de richtlijnen uit te oefenen. 

Het doel van dit boek is het geven van een antwoord op de vraag hoe 
verschillen in de tijdigheid van omzetting verklaard kunnen worden. Deze vraag is 
opgesplitst in twee deelvragen, namelijk in welke mate kunnen verschillen in tijdigheid 
waargenomen worden tussen de lidstaten, tussen de twee terreinen telecommunicatie en 
energie, en binnen de lidstaten? en hoe kunnen deze verschillen verklaard worden? 

 
Toenemende focus op politieke verklaringen in de literatuur over omzetting 
In de literatuur over implementatie en de naleving van EU-beleid kunnen 
hoofdzakelijk drie soorten verklarende variabelen geidentificeerd worden, namelijk 
‘politieke’, ‘bestuurlijke’ en ‘institutionele’ variabelen. Politieke variabelen betreffen 
de belangen en motieven van de actoren die betrokken zijn bij het proces. Deze 
actoren zijn niet noodzakelijk politieke actoren, maar kunnen ook bestuurlijke 
actoren zijn die deelnemen in het politieke debat. Bestuurlijke variabelen betreffen 
organisatorische of capaciteits-kwesties. Politieke en bestuurlijke variabelen 
worden in de literatuur vaak gebruikt in combinatie met institutionele variabelen. 
Studies die focussen op politieke variabelen benadrukken bijvoorbeeld vaak dat 
actoren die hun belangen nastreven tegen institutionele beperkingen aanlopen.  

De literatuur over de implementatie en naleving van EU-wetgeving is vaak 
beschreven als bestaande uit drie golven, en in deze ‘golven’ werden verschillende 
soorten variabelen benadrukt. In de ‘eerste golf’ aan het eind van de jaren 80, werd 
er aandacht aan de implementatie van EU-beleid geschonken. Institutionele en 
bestuurlijke verklaringen voor problemen met omzetting werden in deze golf 
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benadrukt en er was doorgaans een gebrek aan theoretische focus. In de ‘tweede 
golf’, ongeveer een decennium later, werd het theoretische concept ‘misfit’ van de 
literatuur over Europeanisering toegepast op dit terrein. De focus in deze golf was 
weerstand tegen EU-beleid veroorzaakt door een slechte overeenstemming met 
binnenlands beleid of instituties. Politieke factoren werden dus in grotere mate 
benadrukt dan voorheen. Het belang van het concept ‘misfit’ als verklarende 
variabele was echter beperkt. In de huidige ‘derde golf’ is er in toenemende mate 
aandacht voor binnenlandse politiek, in het bijzonder in studies die specifiek op 
omzetting gericht zijn. Er is echter geen consensus in de literatuur over welk soort 
variabele het belangrijkste is. In dit verband heeft dit boek als doel om een bijdrage 
te leveren aan de literatuur door te onderzoeken of de recente focus op politieke 
variablelen goed onderbouwd is. Ook is onderzocht of en hoe een combinatie van 
verschillende soorten variabelen een effect heeft op tijdige omzetting.   

 
Implementatietheorieën toegepast op omzetting 
In de literatuur die specifiek gericht is op de omzetting van richtlijnen is 
hoofdzakelijk gebruik gemaakt van theoretische kaders gebaseerd op neo-
institutionalistische theorieën en in de literatuur over de naleving van EU-
wetgeving in het algemeen is vaak gebruik gemaakt van theorieën op het gebied 
van internationale betrekkingen. Er is echter een andere literatuur die relevant is 
voor de studie van omzetting, namelijk de literatuur over de implementatie van 
beleid. Omzetting is een onderdeel van het bredere proces van de implementatie 
van EU-beleid in de lidstaten, en daarom is het aannemelijk dat factoren die van 
belang zijn voor de implementatie van nationaal beleid ook relevant zijn in het 
proces van omzetting. Desondanks is deze literatuur alleen bij uitzondering 
toegepast op de omzetting van richtlijnen. In dit boek wordt deze literatuur, die 
vaak over het hoofd gezien wordt, gebruikt om een theoretisch kader te 
ontwikkelen voor het verklaren van vertragingen in omzetting.  

Er zijn twee hoofdbenaderingen in de implementatieliteratuur, namelijk de 
‘top-down’ benadering, waarin de focus is op hoe besluiten die in de ‘top’ genomen 
zijn geimplementeerd worden in de praktijk, en de ‘bottom-up’ benadering, waarin 
beleid en implementatie vanuit het perspectief van actoren op lokaal niveau wordt 
beschouwd. Wegens de aard van het onderwerp van dit boek, namelijk de 
uitvoering op het lagere (lidstaat) niveau van besluiten genomen op het hogere 
(EU) niveau, is hier de ‘top-down’ benadering gebruikt. Het klassieke werk van 
Pressman en Wildavsky is als startpunt gebruikt, en inzichten van andere ‘top-
down’ studies zijn toegevoegd. In het werk van Pressman en Wildavsky wordt de 
implementatie van een programma in Oakland met de doelstelling om werk te 
creëren voor minderheden onderzocht. Het programma werkte niet ondanks het 
feit dat er politieke steun was, voldoende middelen beschikbaar waren, en er steun 
van de lokale ambtenaren was. De auteurs schrijven het falen van de implementatie 
toe aan het grote aantal ‘beslissingspunten’ en ‘clearances’ dat het programma 
moest doorlopen. Ze presenteren ook een aantal variabelen die implementatie 
kunnen bemoeilijken in gevallen waar alle betrokken actoren in princiepe positief 
tegenover een programma staan. Verder benadrukken ze dat politieke weerstand 
een extreem vertragend effect op implementatie kan hebben.   
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Het gebruik van deze ‘top-down’ literatuur over implementatie heeft een 
theoretisch kader als resultaat dat alle drie de soorten variabelen uit de literatuur 
over de implementatie van EU-wetgeving bevat. De institutionele variabelen in dit 
kader zijn ‘het aantal beslissingspunten en clearances’ in het proces en de ‘toegang’ 
die deze beslissingspunten en clearances aan verschillende actoren in verschillende 
fases van het proces geven. De verwachting is dat de institutionele variabelen een 
rol spelen op twee verschillende manieren. Ten eerste is de verwachting dat het 
aantal beslissingspunten en clearances van belang is voor de lengte van het proces 
omdat het simpelweg tijd kost om de hele keten door te lopen. Ten tweede maakt 
de toegang die de clearances geven aan verschillende actoren het mogelijk voor 
deze actoren om invloed uit te oefenen op de omzetting. Deze invloed ‘binnen de 
clearances’ berust op politieke of bestuurlijke variabelen. De politieke variabelen 
zijn ‘politieke weerstand’, ‘prioriteit’ en ‘legitimiteit’. Politieke weerstand is 
weerstand tegen de inhoud van het beleid van de richtlijnen, prioriteit is het belang 
dat de betrokken actoren aan tijdige omzetting van een richtlijn hechten, en 
legitimiteit is de beleefde legitimiteit van het proces voorafgaand aan het 
aannemen van een richtlijn. De bestuurlijke variabelen betreffen de capaciteit van 
de actoren die verantwoordelijk zijn voor de omzetting, en zijn gespecificeerd als 
‘mankracht’ en ‘expertise’.  

 
Methodologische benadering: combineren van kwantitatieve en kwalitatieve data 
Om de onderzoeksvraag van dit boek te beantwoorden, wordt een combinatie van 
kwantitatieve en kwalitatieve methoden gebruikt. De kwantitatieve data worden 
gebruikt om de omvang en vorm van vertraagde omzetting te bepalen, en om een 
eerste schatting te maken van het belang van de drie soorten variabelen van het 
theoretische kader. In de kwalitatieve casussen is onderzocht of de relaties die in de 
kwantitatieve analyse worden gevonden inderdaad causaal zijn en of en hoe 
combinaties van variabelen een effect hebben op de uitkomst. Voor het 
kwantitatieve gedeelte is de omzetting van richtlijnen op het gebied van 
telecommunicatie en energie die aangenomen zijn in de periode 1986 tot 2004 
onderzocht in vijf lidstaten. Deze lidstaten – Nederland, Duitsland, het Verenigd 
Koninkrijk, Spanje en Griekenland – zijn verschillend wat betreft hun institution-
nele structuur en de politieke en bestuurlijke cultuur. Voor de kwantitatieve 
analyse is een nieuw databestand met data uit EU- en nationale bronnen gebruikt. 
Voor de casussen, die het belangrijkste deel van dit boek vormen, zijn twee recente 
pakketten van richtlijnen geselecteerd, namelijk een telecommunicatiepakket uit 
2002 en een energiepakket uit 2003. De omzetting van deze richtlijnen in 
Nederland, Duitsland en Griekenland is uitvoerig bestudeerd. In de casussen 
worden drie soorten informatiebronnen gebruikt, namelijk interviewmateriaal, 
openbare documenten en literatuur. In totaal zijn meer dan 40 semi-
gestructureerde interviews gehouden met de belangrijkste actoren die betrokken 
zijn geweest bij de omzetting in de casussen, experts op de relevante terreinen en 
ambtenaren bij de Europese Commissie. De belangrijkste openbare documenten 
die gebruikt worden zijn kamerstukken. Verder worden informele wetsvoorstellen, 
rapporten en documenten van consultatieprocedures gebruikt. Literatuur is 
hoofdzakelijk gebruikt voor achtergrondinformatie.  
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Empirische bevindingen: politiek in perspectief geplaatst 
De eerste empirische bevinding van dit boek is dat vertraagde omzetting vaak 
voorkomt op het gebied van telecommunicatie en energie, en dat er verschillen zijn 
tussen lidstaten en beleidsterreinen. De onderzochte richtlijnen zijn in een grote 
meerderheid van de gevallen, 64 procent, te laat omgezet. Verder is de vertraging 
ernstig (meer dan twee jaar) in twaalf procent van alle gevallen. De data tonen ook 
aan dat het probleem met vertraagde omzetting hardnekkig is, omdat meer 
vertragingen zijn waargenomen in de meest recente periode dan in de periode 
daarvoor.  

Nadat is vastgesteld dat er inderdaad een aanhoudend probleem is met 
vertraagde omzetting op het gebied van telecommunicatie en energie en dat er 
verschillen zijn tussen de lidstaten en beleidsterreinen, wordt in dit boek 
geprobeerd om dit te verklaren. De verklarende analyse is vooral gebaseerd op de 
kwalitatieve casussen. De belangrijkste conclusie is dat politieke factoren een 
belangrijke rol spelen voor de tijdigheid van omzetting, maar dat een aantal 
interveniërende variabelen van institutionele, bestuurlijke en juridische aard van 
cruciaal belang zijn voor hun effect.  

Een politieke factor die van belang is voor verschillen in de lengte van het 
proces van omzetting is politieke discussies over de inhoud van de voorgestelde 
omzettingswetgeving. Zulke discussies kwamen zowel vaak voor in de 
voorbereidende als in de parlementaire fase. In sommige casussen was de bron van 
de discussies politieke weerstand tegen de veranderingen die ingevoerd zouden 
worden. In andere casussen vonden intensieve discussies plaats zonder directe 
weerstand, bijvoorbeeld omdat de betrokken actoren uiteenlopende belangen 
hadden, wat het bereiken van een consensus over de vele onderwerpen die de 
richtlijnen raakten bemoeilijkte. Discussies vonden niet uitsluitend plaats in 
gevallen waar grote veranderingen noodzakelijk waren, maar ook in gevallen waar 
alleen geringe wijzigingen werden vereist.  

Het effect van de factor ‘politieke discussies’ wordt beinvloedt door drie 
variabelen van institutionele, bestuurlijke en juridische aard. De institutionele 
variabele is de variabele toegang en betreft de formele en informele regels voor 
deelname aan het proces. Deze variabele wordt gedefinieerd als het niveau van 
toegang voor de betrokken actoren in verschillende fases van het proces. In de 
voorbereidende fase worden verschillen in het niveau van toegang vooral 
veroorzaakt door de mate van consultatie en dit bleek een belangrijk effect te 
hebben op de lengte van de discussies. In de parlementaire fase leidde het lage 
niveau van toegang in de Griekse casussen tot aanzienlijk kortere discussies in het 
parlement in vergelijking met de andere lidstaten. Er was ook een verschil in het 
niveau van toegang in de parlementaire fase in de Nederlandse en Duitse casussen 
omdat de Duitse politieke oppositie toegang had tot een veto in de Bundesrat. Dit 
hogere niveau van toegang leidde echter niet in alle gevallen tot een langere 
parlementaire fase. De bestuurlijke variabele expertise had ook een effect op de 
lengte van de politieke discussies. In de Nederlandse en Duitse casussen was er 
voldoende expertise aanwezig bij de verantwoordelijke ministeries. In de Griekse 
casussen leidde een gebrek aan expertise bij de verantwoordelijke ministeries 
echter tot relatief lange discussies. Een aspect van expertise dat hier een rol speelde 
was dat gebruik gemaakt moest worden van de kennis van externe experts in het 
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proces van het opstellen van het wetsvoorstel. Dit was tijdrovend, bijvoorbeeld 
omdat dit het besluitvormingsproces bij het ministerie ingewikkeld maakte. De 
juridische variabele betreft de aard van de juridische input, c.q. de richtlijnen, en 
dit was ook van belang voor de lengte van de discussies. De richtlijnen die hier 
onderzocht zijn bevatten een grote aantal ingewikkelde technische onderwerpen, 
en lieten ruimte over voor interpretatie en keuze aan de lidstaten. In de 
bestudeerde casussen gingen de discussies voornamelijk over hoe de richtlijnen 
omgezet zouden moeten worden in nationale wetgeving, en zulke discussies 
zouden niet ontstaan als de richtlijnen geen ruimte voor interpretatie voor de 
lidstaten overlieten.  

Naast politieke discussies is er ook een andere politieke variabele die 
belangrijk is voor de uitkomst van de omzetting, namelijk de variabele prioriteit. 
Het empirische materiaal toont duidelijk aan dat een hoger niveau van prioriteit 
een vroegere start van het proces van omzetting tot gevolg heeft. Er zijn ook 
aanwijzingen dat een hoog niveau van prioriteit een verkortend effect heeft op de 
parlementaire fase, maar het empirische materiaal geeft geen uitsluitsel op dit 
punt.  

Het effect van de politieke variabele prioriteit wordt beïnvloed door twee 
bestuurlijke factoren. Ten eerste tonen de casussen aan dat de prioriteit van de 
omzetting van een specifieke richtlijn niet puur politiek van aard is maar ook een 
bestuurlijke component heeft. De reden hiervoor is dat de algemene prioriteit die 
aan de tijdige omzetting van richtlijnen wordt gehecht, oftewel de ‘omzettings-
cultuur’, een effect heeft op het belang dat gehecht wordt aan de tijdige omzetting 
van een specifieke richtlijn. Deze ‘omzettingscultuur’ kan per lidstaat en per 
ministerie of organisatie binnen een lidstaat variëren. ‘Omzettingscultuur’ is 
bestuurlijk van aard omdat zij relatief stabiel is in de tijd, en dus niet een politieke 
keuze op het tijdstip van omzetting van een specifieke richtlijn, en omdat deze 
cultuur wordt vertaald in bestuurlijke routines en organisatiecultuur. Ten tweede 
wordt het effect van prioriteit beïnvloed door de bestuurlijke variabele expertise. De 
analyse toont aan dat het niveau van expertise in combinatie met prioriteit een 
effect heeft op de timing van de start van het proces van omzetting. In de casussen 
waar het proces van omzetting het laatste werd gestart bleek een gebrek aan 
expertise bij het verantwoordelijke ministerie het belangrijkste probleem te zijn 
geweest. Dit maakte het noodzakelijk om een vaak tijdrovend proces aan te gaan 
om externe experts bij de omzetting te betrekken.  

Een aantal van de variabelen uit het theoretische kader hebben niet het 
verwachte effect, of het is moeilijk om dit voor deze variabelen te beoordelen. Ten 
eerste kan in de analyse van de casussen niet bevestigd worden of het aantal 
beslissingspunten en clearances een effect heeft op de lengte van het proces. Het 
effect van deze variabele in de parlementaire fase is onduidelijk omdat de scores 
voor de variabele in sommige gevallen goed bij de uitkomst aansluiten maar in 
andere niet. In de voorbereidende fase is er beperkte variatie op deze variabele en 
daarom kunnen geen conclusies worden getrokken over deze variabele in deze 
fase. Ten tweede zijn er nagenoeg geen aanwijzingen dat een gebrek aan 
legitimiteit als een probleem werd gezien door de betrokken actoren en de kleine 
variatie voor deze variabele maakt een beoordeling van het effect ervan onmogelijk. 
Ten derde is er ook over het algemeen weinig variatie voor de variabele mankracht. 
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In de enkele instanties waar er enige variatie is heeft de variabele mankracht soms 
het verwachte effect en soms niet. Het is daarom niet mogelijk om heldere 
conclusies over deze variabele te trekken. Ten slotte is de tijd die beschikbaar is 
voor de omzetting niet van belang voor de lengte van de vertraging.  

 
Relatie tussen de kwantitatieve en kwalitatieve bevindingen 
Bovenstaande bevindingen zijn voornamelijk gebaseerd op de kwalitatieve 
casussen. De analyse van de kwalitatieve casussen bevestigt in algemene zin een 
van de conclusies van de kwantitatieve analyse, namelijk dat institutionele, 
politieke en bestuurlijke variabelen allemaal belangrijk zijn voor de tijdigheid van 
de omzetting. Er is echter ook een discrepantie tussen de kwantitatieve en de 
kwalitatieve bevindingen. Deze discrepantie vloeit voort uit het feit dat, terwijl 
bestuurlijke variabelen belangrijker zijn in de kwantitatieve analyse dan de andere 
soorten variabelen, de politieke variabelen een grotere verklarende kracht hebben 
in de kwalitatieve analyse. Er zijn drie mogelijke redenen voor deze discrepantie. 
Ten eerste toont de kwalitatieve analyse aan dat combinaties van variabelen een 
effect hebben op de uitkomst, en dat zou een beoordeling van het relatieve belang 
van de variabelen in een kwantitatieve analyse problematisch kunnen maken. Ten 
tweede is er overlap tussen de indicator die in de kwantitatieve analyse gebruikt 
wordt voor bestuurlijke variabelen en indicatoren die vaak gebruikt worden voor 
het meten van de ‘rule of law’. Omdat het aannemelijk is dat indicatoren voor de 
‘rule of law’ ook andere aspecten meten, zoals de algemene prioriteit voor tijdige 
omzetting is er mogelijk overlap in de kwantitatieve analyse tussen bestuurlijke 
variabelen en prioriteit. Ten derde zijn politieke variabelen moeilijk kwantitatief 
meetbaar omdat ze de belangen van specifieke actoren betreffen. Samengenomen 
zou dit kunnen betekenen dat het effect van politieke variabelen onderschat wordt 
in de kwantitatieve analyse.   

 
Bijdrage aan de literatuur 
De analyse van het empirische materiaal toont aan dat het combineren van 
verschillende soorten variabelen uit de literatuur over de implementatie van beleid 
in één consistent theoretisch kader een nuttige benadering is. Het is echter 
opvallend dat de belangrijkste theoretische stellingsname van Pressman en 
Wildavsky, namelijk het vertragende effect van een grote aantal beslissingspunten 
en clearances, hier niet kan worden bevestigd. Het effect van de toegang die deze 
beslissingspunten en clearances aan de betrokken actoren geven is daartegenover 
des te belangrijker. Een andere variabele die Pressman en Wildavsky presenteren is 
de prioriteit die aan implementatie wordt gehecht. Het effect van deze variabele in 
de intitiële fase van het proces is hier bevestigd. Verder is hier aangetoond dat de 
variabele capaciteit die vaak wordt gebruikt in de implementatieliteratuur 
belangrijk is voor de lengte van het proces van omzetting. Samengevat is het 
theoretische kader dat op de implementatieliteratuur gebaseerd is nuttig ondanks 
het feit dat enkele onderdelen van dit kader niet bevestigd konden worden.  

De analyse in dit boek is relevant voor drie van de meest prominente 
theoretische concepten uit de literatuur over omzetting, namelijk het aantal ‘veto 
points’ of ‘veto players’, ‘misfit’ en de ‘worlds of compliance’. Het concept ‘toegang’ 
dat in dit boek wordt gebruikt en het concept veto points zijn vergelijkbaar, maar er 
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zijn twee belangrijke verschillen. Ten eerste bevat toegang niet noodzakelijk een 
veto en ten tweede heeft toegang een effect op de uitkomst in combinatie met 
andere variabelen. Dit toont aan dat toegang zonder een veto ook van belang is in 
het proces van omzetting en dat het aantal veto points een te eenvoudig concept is 
voor het verklaren van vertraagde omzetting.  

‘Misfit’ was geen onderdeel van het theoretische kader, maar in de empirische 
analyse werd duidelijk dat er verschillen zijn in het niveau van misfit tussen de 
bestudeerde casussen. Zoals hierboven al werd gesteld heeft het concept misfit veel 
kritiek gekregen in de literatuur en in dit boek kon bevestigd worden dat een hoog 
niveau van misfit niet noodzakelijk tot vertraging leidt. Aan de andere kant wordt 
er in een deel van de literatur een link gelegd tussen misfit en politieke weerstand. 
In dit boek wordt bevestigd dat een hoog niveau van misfit tot politieke weerstand 
leidt. Dit betekent dat het concept misfit te eenvoudig is, maar wel een rol speelt als 
onderliggende variabele in het proces van omzetting.  

Het argument van de ‘worlds of compliance’ is dat de lidstaten in categorieën 
verdeeld kunnen worden op basis van hoe zij doorgaans omgaan met de 
verplichting om EU-wetgeving na te leven, en dat verschillende verklarende 
variabelen van belang zijn in deze ‘werelden’. Voor een groot gedeelte worden deze 
bevindingen bevestigd in dit boek. Het empirische materiaal van dit boek wijst er 
echter op dat hoewel sommige variabelen inderdaad belangrijker lijken te zijn in 
sommige lidstaten een verdeling in categorieën problematisch is omdat veel 
variabelen een effect hebben in meerdere ‘werelden’. Dit betekent dat de 
theoretische benadering van dit boek, namelijk om verschillende soorten 
variabelen te combineren in één theoretisch kader dat toegepast wordt op 
verschillende lidstaten een alternatief vormt voor de ‘worlds of compliance’ 
benadering.  

Een belangrijke doelstelling van dit boek is om te onderzoeken of de huidige 
focus op politieke verklaringen in de literatuur over omzetting goed onderbouwd is. 
In de analyse wordt aangetoond dat omzetting een politieke proces is en dat deze 
focus daarom in principe gerechtvaardigd is. Ook wordt echter aangetoond dat 
institutionele en bestuurlijke variabelen van groot belang zijn voor het effect van 
politieke factoren, en dat deze variabelen daarom niet uit de analyse kunnen 
worden weggelaten.   
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Summary 

 
 

To a greater extent than what is perhaps commonly realised, European Union (EU) 
citizens are affected by EU legislation every day. There is EU legislation in such 
diverse areas as food safety, regulation of working conditions, and the liberalisation 
of railways. The focus of this book is on the policy area public utilities, here defined 
as telecommunications and energy. In these areas, EU legislation has served to 
transform the markets fundamentally in the past decades through a process of 
privatisation, liberalisation, and regulatory reform, and has laid the foundation for 
European-wide markets. The EU legislation in this area mainly takes the form of 
directives. One main characteristic of directives is that they have to be translated 
into national legislation before a certain date that is specified in the directive. The 
member states have a choice as to the ‘form and methods’ to be used. However, the 
directives are binding ‘as to the result to be achieved’. 

Despite the binding character of directives, they are more often than not 
transposed into national legislation with delay. Sometimes the delay is a matter of a 
couple of weeks, and sometimes substantial delays of several years occur. Delayed 
transposition can have far reaching consequences. First, uneven timing of 
transposition across the member states could create asymmetry and provide 
companies in certain member states with comparative advantages. Second, delayed 
transposition creates legal uncertainty and creates obstacles for citizens and 
consumers to exercise their rights that are embodied in the directives.   

The aim of this book is to address the question of how differences in the 
timeliness of transposition can be explained. This question is addressed in two sub-
questions, namely to what extent can differences in timeliness be observed across the 
member states, between the sub-policy areas, and within the member states? and how can 
these differences be explained?  

 
Increasing focus on political explanations in the literature on transposition 
In the literature on implementation of and compliance with EU policies three main 
types of explanatory variables can be identified, namely ‘political’, ‘administrative’, 
and ‘institutional’. Political variables concern the interests and incentives of the 
actors involved in the process. These actors are not necessarily political actors, but 
could also be administrative actors that take part in a political debate. 
Administrative variables relate to organisational issues or a lack of capacity that 
hinder the member state in question to comply with EU commitments. Political or 
administrative variables are often combined in the literature with institutional 
variables. For example, studies focussing on political variables often emphasise that 
actors pursuing their interest bump into institutional constraints.  

The literature on implementation of and compliance with EU law has often 
been described as consisting of three waves, and in these ‘waves’ different types of 
variables are emphasised. In the ‘first wave’ in the end of the 1980s, some early 
works on the implementation of EU policies served to bring this stage of the policy 
cycle into attention. These works mainly emphasised institutional and 
administrative explanations for problems with transposition, and overall lacked in 
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theoretical focus. In the ‘second wave’ about a decade later, the theoretical concept 
‘misfit’ from Europeanisation studies was applied in this area. In these works the 
opposition against EU policies because of a poor fit with domestic policies or 
institutions came into focus, and the emphasis therefore came to rest more on 
political factors. However, the concept of misfit proved to have only limited 
explanatory value. In the present ‘third wave’ domestic politics has started to gain 
more attention, especially in studies focussing specifically on transposition. 
However, there is no consensus in the literature as to which type of variable is most 
important. In this context, this book aims to contribute to the literature by 
addressing the recent focus on political variables and examining if such a focus is 
indeed well founded. It is also examined if and how different types of variables 
combine in order to produce the outcome.    

 
Applying implementation theories to transposition 
The literature dealing specifically with the transposition of directives mainly applies 
theoretical frameworks based on new institutionalist theories, and literature on the 
compliance with EU law more generally frequently draws on IR compliance 
theories. However, there is also another strand of literature that is of relevance 
when studying transposition, namely the literature on the implementation of 
public policies. As transposition is part of the wider process of implementing EU 
policies in the member states, it can be assumed that factors that matter for 
implementing national policies are also relevant for the process of transposition. 
Despite its relevance, this literature has only incidentally been applied in to 
transposition. In this book, this largely overlooked literature is used in order to 
develop a theoretical framework for explaining transposition delay. 

There are two main approaches in the implementation literature, namely the 
‘top-down’ approach in which the focus is on how decisions taken at the ‘top’ are 
implemented in practice, and the ‘bottom-up’ approach in which policy and 
implementation is viewed from the perspective of actors at the local level. Because 
of the nature of the issue of this book, namely the carrying out at the lower 
(member state) level of decisions taken at the higher (EU) level, the top-down 
approach is applied here. The classic work of Pressman and Wildavsky is taken as 
the starting point, and insights from other top-down works are also added. In the 
work of Pressman and Wildavsky, the implementation of a program in Oakland 
that aimed at creating jobs for minorities by is studied. Although there was political 
agreement, funds were secured, and agreement of local officials was forthcoming, 
the program did not work. The authors attribute this implementation failure to the 
excessive number of ‘decision points’ and ‘clearances’ that the program had to pass 
through in order to proceed. They also lay out a number of variables that can form 
obstacles to implementation in cases where all involved actors in principle are 
positive towards a program. Further they point out that political resistance could 
have an extremely delaying effect on implementation. 

The use of this top-down implementation literature results in a theoretical 
framework that includes the three main types of variables used in the literature on 
the implementation of EU law. The institutional variables in the framework are ‘the 
number of decision points and clearances’ in the process and the ‘access’ that these 
decision points and clearances provide to different actors in different stages of the 
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process. The institutional variables are expected to play a role in two different ways. 
First, the number of decision points and clearances is expected to be important for 
the length of the process as it simply takes time to pass through the whole chain. 
Second, the access that the clearances provide to different actors opens up the door 
for variables related to these actors to have an effect within the clearances. These 
variables ‘within the clearances’ are of political or administrative character. The 
political variables are ‘political resistance’, ‘priority’ and ‘legitimacy’. Political 
resistance is resistance against the content of the policy embodied in the directives, 
priority is the importance that the actors involved attach to the timely transposition 
of a directive, and legitimacy is the perceived legitimacy of the process leading up 
to the adoption of the directive. The administrative variables relate to the capacity of 
the actors responsible for transposition to handle the duty to transpose the 
directives, and are specified as ‘manpower’ and ‘expertise’. 

 
Methodological approach: combining quantitative and qualitative data 
In order to answer the research questions of this book, a combination of 
quantitative and qualitative methods are used. The quantitative data is used in 
order to explore the size and shape of transposition delay, and in order to make a 
first assessment of the importance of the three main types of variables put forward 
in the theoretical framework. In the qualitative case studies it is examined if the 
relationships found in the quantitative analysis are indeed causal and if and how 
the variables combine in order to produce the outcome. For the quantitative part 
the transposition in five member states of telecommunications and energy 
directives adopted in the period 1986 to 2004 is studied. These member states - the 
Netherlands, Germany, the UK, Spain, and Greece - differ regarding their 
institutional structure and political and administrative culture. For the quantitative 
analysis, an original data in which data from EU and national sources are 
combined set is used. For the case studies, which form the main part of this book, 
two recent packages of directives, namely a telecommunications package from 
2002 and an energy package from 2003 are selected. The transposition of these 
directives in the Netherlands, Germany, and Greece is studied in detail. In the case 
studies, three types of information sources are used, namely interview material, 
official documents, and secondary literature. In total, more than 40 semi-
structured interviews have been held with the most important actors involved in 
each of the cases of transposition, experts in the relevant areas, and civil servants at 
the European Commission. The most important official documents used are 
parliamentary publications. In addition to this, informal drafts of the legislation, 
reports, and documentation from consultation procedures are used. Secondary 
literature is mainly used for background information.  

 
Empirical findings: politics put into perspective 
The first empirical finding of this book is that delayed transposition is common in 
the area of public utilities, and that there are differences between member states 
and policy areas in this respect. For the directives studied here a large majority of 
the transposition cases, 64 percent, were delayed. In addition to this, in twelve 
percent of all cases the delay was more than two years and therefore seriously 
delayed. The data also shows that the problem with delayed transposition is 
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persistent, as more delays are observed in the most recent period compared to the 
period before.  

Having established that there is indeed a persistent problem with delayed 
transposition in the area of public utilities, and that there is variation between the 
member states and policy areas, this book set out to explain this. The explanatory 
analysis is mainly based on case study material. The main conclusion is that 
political factors play an important role for the timeliness of transposition, but that a 
number of ‘mediating’ factors of institutional, administrative, and legal character 
are of crucial importance for their effect.  

One political factor that proved to be of importance for differences in the 
length of the process of transposition is political discussions regarding the content 
of the transposing legislation. These discussions were frequent both in the 
preparatory phase and in the parliamentary phase. In some cases, the cause of 
these discussions was political resistance against the changes that were to be 
introduced. In other cases, intensive discussions arose in the absence of such 
outright resistance, for example because of diverging interests among the involved 
parties, which made it difficult to reach a consensus on the wide range of issues 
which the directives affected. Discussions were not limited to cases where major 
changes were necessary, but intensive discussions sometimes arose even in cases 
where only modest changes were required.  

The factor ‘political discussions’ does not have an effect in isolation but its 
effect is modified by three variables of institutional, administrative, and legal 
character. First, the institutional variable access concerns the formal and informal 
rules for participation in the process and is defined as the level of access for the 
involved actors in different stages of the process. In the preparatory phase, 
differences in the level of access mainly relate to differences in the extent of 
consultation and proved to have an important effect for the length of the 
discussions. In the parliamentary phase, the low level of access in the Greek cases 
limited the length of the discussions in the parliament substantially in comparison 
to the other member states. The level of access in the parliamentary phase also 
differed between the Netherlands and Germany, since the German opposition had 
access to a veto in the Bundesrat. However, this higher level of access did not 
always translate into a longer parliamentary phase. Second, the administrative 
variable expertise had an effect on the length of the discussions. In the Dutch and 
German cases, however, the expertise at the responsible ministries was sufficient. 
However, a lack of expertise at the responsible ministries in Greece served to 
prolong the discussions. One aspect of expertise that played a role in these cases 
was that external experts had to be called upon for assistance in the process of 
preparing legislation. This was time consuming, for example because it 
complicated the decision making process at the ministry. Third, characteristics of 
the legal input, i.e. the directives, were also of importance for the length of the 
discussions was also. The directives studied here covered a large number of 
complex technical issues, and left room for interpretation and choice for the 
member states. In the studied cases, the discussions largely concerned how the 
directives should be transposed into national legislation, and such discussions 
would not arise if the directives did not leave some room for manoeuvre or 
interpretation.  
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In addition to political discussions, the political variable priority is also of 
importance for the transposition outcome. The empirical evidence clearly shows 
that a higher level of priority leads to an earlier start of the process. There are also 
indications that a high level of priority has a shortening effect in the parliamentary 
phase, but the empirical evidence is not conclusive on this point.  

The effect of the political variable priority is modified by two administrative 
factors. First, the case studies show that the priority for the transposition of a 
certain directive is not purely political but also has an administrative element. The 
reason for this is that the general priority that is attached to timely transposition, or 
the ‘transposition culture’, has an effect on the importance that is attached to the 
timely transposition of a specific directive. This ‘transposition culture’ can differ 
per member state and per ministry or organisation within a member state. 
‘Transposition culture’ is administrative in character in the sense that it is relatively 
stable over time, and is therefore not a political choice at the time of transposition 
of a specific directive, and in the sense that it translates into administrative routines 
and organisational culture.  Second, the effect of priority is mediated by the 
administrative variable expertise. It was shown in the analysis that the level of 
expertise in combination with priority affected the timing of the start of the process 
of transposition. In the cases with the latest starts of the process of transposition, 
the main problem appears to have been a lack of expertise at the responsible 
ministry, which made it necessary to embark on an often time consuming process 
of involving external experts. 

Some of the variables laid out in the theoretical framework do not have the 
expected effect, or alternatively, it is difficult to assess their effect. First, it could not 
be confirmed in the case studies that the number of decision points and clearances 
has an effect on the length of the process. The effect of this variable in the 
parliamentary phase is unclear as the scores on this variable fit the outcome well in 
some instances, but not in others. In the preparatory phase, the variance on this 
variable is limited, and therefore no conclusions can be drawn regarding its effect 
in this phase. Second, there are almost no indications that a lack of legitimacy was 
perceived as a problem by the actors involved, and the small variance on this 
variable makes it impossible to assess its effect. Third, there is also overall little 
variance on the variable manpower. In the few instances where there is some 
variance, the level of manpower sometimes has the expected effect, and sometimes 
not. It is therefore not possible to draw any clear conclusions regarding this 
variable. Finally, the time available for transposition is not of importance for the 
length of the delay. 

 
Relationship between the quantitative and qualitative findings 
The conclusions are mainly based on the case study material. In this context, it 
should be noted that while the case study analysis confirms the very general 
conclusion of the quantitative analysis that institutional, political, and 
administrative variables all matter for the timeliness of transposition, there is also a 
discrepancy between the quantitative and case study analyses. This discrepancy lies 
in the fact that while administrative variables come forward as most important in 
the quantitative analysis, political variables have more explanatory value in the case 
studies. There are three possible reasons for this discrepancy. First, the case studies 
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show that the variables combine to produce the outcome, and that could make an 
assessment of their relative importance in a quantitative setting problematic. 
Second, there is an overlap between the indicator used in the quantitative analysis 
for administrative variables and frequently used measures for the rule of law. As 
measures of the rule of law are likely to capture other aspects such as the general 
priority for timely transposition, there is a potential overlap in the quantitative 
analysis between administrative variables and priority. Third, political variables are 
difficult to measure quantitatively as they are related to the interests of specific 
actors. Taken together, this could mean that the effect of political variables is 
underestimated in the quantitative analysis. 

 
Contribution to the literature 
The analysis of the empirical material shows that including different types of 
variables as put forward in the literature on implementation of public policies in 
one coherent theoretical framework is a useful approach. It is however striking that 
the main theoretical argument put forward by Pressman and Wildavsky, namely 
the delaying effect of a large number of decision points and clearances, is not 
confirmed here. However, the access that these decision points and clearances 
provide the involved actors with proves all the more important. Another variable 
put forward by Pressman and Wildavsky is the priority attached to implementation. 
The effect of this variable in the initial stage of the process is confirmed here. In 
addition, the variable capacity, which is often put forward in the implementation 
literature, plays a role for the length of the process of transposition. In sum, the 
theoretical framework based on implementation literature is useful, even if some of 
the elements of this framework could not be confirmed.   

The analysis in this book is of relevance to three of the most prominent 
theoretical concepts put forward in the literature on transposition, namely the 
number of ‘veto points’ or ‘veto players’, ‘misfit’, and the ‘worlds of compliance’. 
While the concept ‘access’ that is put forward in this book is similar to that of veto 
points, there are two important differences. First, access does not necessarily 
involve a veto position, and second, access matters only in combination with other 
variables. This shows that access without a veto position is also relevant in the 
process of transposition, and that the number of veto points is too simplistic a 
concept for explaining transposition delay.  

‘Misfit’ was not included as a variable in the theoretical framework, but in the 
empirical analysis it became apparent that the level of misfit varies in the studied 
cases. As mentioned above, the usefulness of the concept misfit has been 
questioned in the literature, and in this book, it could be confirmed that a high 
level of misfit does not necessarily lead to delay. However, in some of the literature 
that applies this variable, a link between misfit and political resistance is identified. 
In this book, it is confirmed that a high level of misfit leads to political resistance. 
Hence, while misfit as such is too simplistic, it does play a role in the process of 
transposition as an underlying variable.  

The argument regarding the ‘worlds of compliance’ involves that the member 
states can be divided into different categories depending on how they typically 
handle the duty of complying with EU law, and that different variables are of 
importance in these ‘worlds’. To a large extent, these findings are confirmed in this 
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book. However, the empirical material of this book indicates that while some 
variables do indeed seem to be more important in some member states, a division 
into categories is problematic as many variables have an effect in different ‘worlds’. 
This means that the theoretical approach of this book, in which different types of 
variables are combined in a framework applied to different national settings is an 
alternative to the ‘worlds of compliance’ approach. 

A main goal of this book is to examine if the current focus on political 
explanations in the literature on transposition is well founded. In the analysis, it is 
demonstrated that transposition is a political process, and that this focus is 
therefore in principle justified. However, it is demonstrated that political factors are 
mediated by institutional and administrative variables, and that taking such 
variables into account is of key importance. 
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